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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sectione. The notice section contains
state agencles’ proposed new, amended or repealed rules; the
raticnale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’'s opinionz and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF PROFESSIONAL
ENGINEERS AND LAND SURVEYORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed |} NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.48.407 AFFILIATION WITH
to national associations and ) NATIONAL ASSOCIATIONS AND 8.
the complaint process ) 48.1106 COMPLAINT PROCESS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 23, 1994, the Board of Professional Engineers
and Land Surveyors proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

. 7 T WIT
(1) The board may affiliate with the Natiemal-Ceuneil-of
" ional {1 of i £
n ES}. Any delegate or delegates

to the council appointed by the board shall attend meetings of
the council at the expense of the board.”
Auth: Sec¢. 37-67:202, MCA; IMP, Sec. 37-67-

The proposed amendment will reflect the name change
of the national association from "National Council of
Engineering Examiners® to "National Council of Examiners for
Engineering and Surveying."

"g.4 LAT P E. {1) Anyone wishing to
enter a complaint against a registered professional engineer
and/or land surveyor shall do so on g form 33892 prescribed by
the board and furnished by the department.

(2) and (3) will remain the same.

(4) The board will employ the following complaint
procedure: When Yeteers an affidavit and complaint are
received from an individual complaining about a registrant,
the administrative assistant shall ;mmgd;@;g_y«agng_ggplgg_gg
the board members for review and shall provide the registrant
w1th a copy of the &eeEef g;g;ggd;;_ggg compla;nt‘_jugi_gggggg;

Auth: Sec. 37-67-202, MCA; IMP, Sec. 37—€7—3ii; 37-67-
331, MCA

REASQON: The proposed amendment will clarify the Board's
complaint procedure by listing the affidavit requirement set

MAR Notice No. 8-48-14 12-6/23/94



-1626~

forth in Section 37-67-331, MCA, and stating the steps for
review of the complaint by the Board and by the registrant
against whom the complaint has been made.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Professional Engineers and Land Surveyors, Lower
Level, Arcade Building, 111 North Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, to be received no later than 5:00
p.m., July 21, 1994.

4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Professional Engineers and
Land Surveyors, Lower Level, Arcade Building, 111 North
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be
received no later than 5:00 p.m., July 21, 1994.

5. If the Board receives requests for a public hearing
on the proposed amendments from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 731 based
on the 7306 licensees in Montana.

BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
DAN PRILL, CHAIRMAN

/] —
BY: ; ‘%1 C({_h"‘—/
ANNI . BARTOS, CHIEF COUNSEL

DEPARTMENT OF COMMERCE

,
, —
//
g /Lg' ‘2%; vé§g¢4é«-
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE HARD-ROCK MINING IMPACT BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPQOSED AMENDMENT OF ARM

of rules pertaining to the ) 8.104.101, 8,104.201, 8.104.
administration of the Hard-Rock) 202, 8.104.203, 8.104.204,
Mining Impact Act ) 8.104.205, 8.104.206, 8.104.

207, 8.104.208, 8.104.2083,
8.104.209, 8.104.210, 8.104.
211, 8.104.212, 8.104.213,
8.104.214, 8.104.217,
8.104.302 AND 8.104.303; THE
REPEAL OF ARM 8.104.211A AND
8.104.216 AND THE PROPOSED
ADOPTION OF NEW RULES GOVERN-
ING THE HARD-ROCK MINING
IMPACT BOARD

TO: All Interested Persons:

1. On July 13, 1994, at 1:30 p.m., a public hearing will
be held in the large downstairs conference room of the
Department of Commerce building, 1424 Ninth Avenue, Helena,
Montana, to consider the proposed amendment, repeal and
adoption of rules governing the administration of the Hard-
Rock Mining Impact Act.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,104.10]1 ORGANIZATION OF BOARD (1) The hard-rock
mining impact board is created by eseetiem 2-15-1822, MCA, and
appointed by the governor. By statute the board comprises
five members, three of whom reside in an area impacted by
large-scale mineral development.
one members may mugst reside in the same—congressienal each
district g;g_;ggg__gg_;gqﬁ;;;1g2¢_gg The board conaists of:

(a) through (e) will remain the same.

(2) Information or submissions: Inguiries regarding the
board may be addressed to the Administrative-offices Hard-
Rock Mining Impact Board, Department of Commerce, €apicet
Searion 1424 9th Avenue, P.Q. Box 200501, Helena, Montana
59620-684630501.

(3) Personnel roster;

Mike Manuel, Chairman, RR 1, Box 547, Fairfield, Montana
59436 - school diltrxct trustee,.

Jameg McCauley, Vice Ghatfm&ﬁ— P.0. Box 376, 621 N.

Monroe, Boulder, Montana 59632 - eeunty—ecemmissiener public
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Roger W, Kornder, Box 512, Lincoln, Montapa 59639 -

Frank Gardner, 3480—OQuiney 600 Shields, Butte, Montana
59701 - indusesy representative gﬁTinggg;;x.

7 ¥ 7 T

(4) For administrative purposes the board is attached to
the department of commerce. For stafflng purposes the board
is attached to the department's
dovernment assistance division., A chart of the department's
organization is found at page 8-13 of these rules and by this
reference is made a part of the board's organizational rules."

Auth: Sec. 2-4-20}, MCA; IMP, Sec. 2-4-2Q], MCA

REASON; The amendment in subsection (1) is required to bring
this rule into conformance with section 2-15-1822(3) (b), MCA,
which the 1993 Legislature amended (Sec. S5, Ch. 52, L. 1%93)

in response to Montana's loss of one of its two congressional
seats. Other amendments reflect changes in Board membership

and the organization of the Department of Commerce.

104 PART N (1) The hard-rock
mining impact board hereby adopts and incorporates by
reference ARM 82364+ 8.2.201 through 8.2.207 which sets forth
the department of commerce's public participation rules. A
copy of the rules may be obtained from the Hard-Rock Mining
Impact Board, €egswell—-Bldg——Reem-E—213 m

r \'4 , Helena, Montana
59620-0501."
Auth: Sec. 2-3-203, MCA; IMP, Sec. 2-3-103, MCA

REASON: The proposed amendments reflect the relocation of the
Board's office.

"8.104.202 GENERAL PROCEDURAL, RULES (1) The hard-rock
mining impact board hereby adopts and incorporates by
reference ARM 1.3.101 through 1.3.234 which sets forth the
attorney general's model procedural rules. A copy of the
model rules may be obtained from the Hard-Rock Mining Impact
Board, Department of Commerce, 1424 Sth Avenue, P,Q. Box
200501, Helena, Montana 59620-646310501. The board
will treat the hearing provided for by seetion 90-6-307(4),
MCA, as a contested case hearing under the model rules."

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA

REASON: The proposed amendments reflect the relocation of the
Board's office.

"8.104.203 FORMAT AND CONTENT OF PLAN (1) The format
and substance of the plan shai} must allow for a ready review
and analy91s of the plan, its several parts, and sheis

how

(2) The format of the plan shall mugst contain the
following elements:

(a) will remain the same.

12-6/23/94 MAR Notice No. B-104-6
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(b) a brief SUMMary of the impact plan‘_gnign_in;lgdga

(c) through (3) will remain the same.

(4) The impact plan shail mugt contain, at—a-minimum-
information specifically required by statute, information
necessary to the implementation of statute, and information
necessary to the review and implementation of the plan,
including but not limited to:

{a) through (iv) will remain the same.

(b} As required by 9%0-6-307(2), MCA, in the impact plan
the developer shall commit itself to pay all of the increased
capital and net operating cost to local govermnment units that
will be a result of the development, as identified in the
impact plan, either from tax prepayments, as provided in 90-
6-309, MCA, speeial-industriai-edueattenal facility impact
bonds, as provided in 90-6-310, MCA, or other funds obtained
from the developer, and shall provide a time schedule within
which it will do so. The plan may provide for funding from
other revenue sources or funding mechanismes if the developer
guarantees that the amount to be provided from these sources
will be paid.

(c) If the plan provides for the prepayment of property
taxes, the plan shall must specify the conditions under and
meehod—by which the recipient local government unit will
gredit prepaid rzxes amre—te-be—eredited, as provided by 90-6-
309(5), MCA,_and ARM 8,104,215,

(d) will remain the same.

(e} The plan shall} must define the following terms in a
manner consistent with common usage and appropriate to the
specific large-scale mineral development:

" in i r
v " -6-307 H

(1) will remain the same but will be renumbered (ii).

(iii) will remain the same.

(£) In the plan the developer shall commit to notify the
board and the affected local government units within 30 days
of each applicable date identified in (e) of this subsection.

{a)_If the mineral development will yesult in increaged
employment or.increased local government cogte in more tLhap
one county, the plan must identify the counties and evaluate

jm h -37-
117, MCA,

Auth: Sec. 920-6-305, MCA; IMP, Sec. 30-6-3Q07, MCA
i3 The proposed amendments are of a minor stylistic and

technical nature and, in the case of subsection (4) (b),
reflect amendments to section 90-6-310, MCA, which expanded
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the types of facilities which can be financed through the
issuance of development impact bonds.

T ' (1) "The developer Shall cUbmItoTs copies
to the board and a sufficient number of copies to each
affected county for distribution.

Auth: Sec, 90-6-305, MCA; IMP, Sec. $80-6-307, MCA

REASON: The addition of new (2) is required to establish the
date on which the 90-day plan review period will be deemed to
have commenced.

dable fommg 4 : :
Auth: Sec. 20-6-305, MCA; IMP, Sec. 20-6-307, MCA

REASON: This proposed amendment reflects the notice
requirement contained in 90-6-307(1), MCA.

"8.104.206 COMPUTATION QOF TIME (1) In computing any
period of time prescribed by -seetiems- 90-6-301 through 96—6—
330 90-6-311, MCA, the day of the act, event, or default after
which the designated period of time begins to run ig not to be
included. The last day of the period so computed is to be
included unless it is a Saturday, Sunday or legal holiday, in
which event the period runs until the end of the next day
which is neither a Saturday, Sunday or a holiday. Whenever a
party has the right or is required to do some act or take some
proceedings within a prescribed period after the service of a
notice or other paper upon him and the notice or paper is
served upon him by mail, 3 days shell will be added to the
prescribed period.n”

Auth: Sec. 20-§-305, MCA; IMP, Sec. 9Q-6-307, MCa

REASON: The proposed amendments to this rule are technical
and stylistic.

12-6/23/94 MAR Notice No. 8-104-6
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" 207 F_OBJE N P (1) An
objection to an impact plan submitted to the board skaid nmust
contain or show:

(a) through (c) will remain the same.

(d) the gevefﬂmeﬂf—untt¢e—eeaeaee—pefaeﬂ+s+ name,
address, g_g phone pumber of ; e gg tagt pergon(s) for the

b in vernmen nit

{e) through (h) will remain the same.

(1) supportive data, information or analysis, including+

+3r references to ether related portions of the plan
(giving page numbers), such ass:

(i) through (v) will remain the same.

(1) will remain the same but will be renumbered (j).

4my (k) a resolution dated and signed by the governing
body of each objecting unit of local government confirming
that the above statements appropriately reflect £heir itg
views and concerns.

(2) A form outlining the contents required by this rule
ig available from the beardis—effiees board."

Auth: Sec. 90-6-309, MCA; IMP, Sec, 90-6-307, MCA

REASON: The proposed amendments to this rule are technical
and stylistic.

.104.20 MISSION OBJECTIONS TO BOARD (1) At
least 15 copies of the objection(s) shail mugt be filed with
the board and a copy filed with each affected local government
unit."

Auth: Sec. 30-6-305, MCA; IMP, Sec. 90-6-30Q7, MCA

REASON: The proposed amendment to this rule is stylistic.

" 4 F Ni B T DURTI EXTENST PER

(1) Only those affected local government units which
have requested a 30-day extension of the initial review period
pursuant to Seetdeon 20-6-307 +4-(6), MCA, may file objections
to the plan during this extension. However, if an objection
filed during this extension relates to the interests of a
lggal government unit which did not request an extension, that
unit will be allowed to comment on the objection, and any such
comment may be considered by the board in subsequent
proceedings ceoncerning the objection.”

Auth: Sec. 30-6-305, MCA; IMP, Sec. 90-6-307, MCA

REASON: The proposed amendment to this rule is stylistic.

4,2 TIFICATION OF BOARD NCERNING NE IATION.
ON PLAN (1) By the end of the 30-day negetiating negotiation

perlod described in seetion 90-6-307443(6), MCA, all affected
parties shall notify the board im writing of the outcome of
their negotiation efforts, elarifying gpecifying which
objections have been resolved and how and which objections
se£+3} remain in contention. The developer shall provide the
‘board with any mutually agreed upon amendments to the plan.
The official copy of the amendments widl mugt bear the

MAR Noutice No. 8-104-6 12-6/23/94



-1632-

signatures of the developer's authorized representative, the
chairman of the elected governing body of each affected unit
of local government, and the chairman of the elected governing
body of the county verifying the concurrence of their units of
local government with the negotiated amendments."

Auth: Sec. 90-6-305, MCA; IMR, Sec. 90:-6:307, MCA

The proposed amendments to this rule are technical
and stylistic.

"8.104,210 EX PARTE COMMUNICATIQNS WITH BOARD MEMBERS

(1) will remain the same.

(2) During the 90-day review period and the 30-day
negotiation period the board's staff may not communicate with
any party concerning the substance of a plan. However, the
staff may at any time, either on its own initiative or in
response to a request, provide information concerning the
technical compliance of a plan with statutes and board rules
and the plan review process provided that the information does
not relate to the substance or merite of a particular plan.
The staff shall will maintain a log of any such contact.*

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA

REASON: The proposed amendments to this rule are stylistic.

jat nt w v ' itmen
bd AY vi
hrough r ni
h j rg wi i
Vi he_j 1 in th
affected county Lo be credjted to the impact fund of the
affected local government unjt., If the entire sum is not
e n h n i th ffected
v n w Vi main
if any, to the develgper.

{2) In implementing an approved impact plan, the
affected local government units and the mineral developer
shall establish procedures acceptable to the board for
transmitting payments and providing information required by

12-6/23/94 MAR Notice No. 8-104-6
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gtatute or rulej—ireluding—the—follewings, The procedures and
n i m i h, llowing;

(a) Each local government unit entitled to receive
grants or tax prepayments from a mineral developer as provided
by an approved impact plan ghaid must establiah an impact fund
w1th1n 1ts budget he f bis)

in in man onsist with a t u, in
i r i The impact fund budget must reflect ;gg
tax prepayments, grants or other impact revenues to be
received from the developer and the expenditures contemplated
by the approved impact plan. Wjithip the fund, tax prepayments
musgt be distipnguished from arants or contributiong by a
u £ e f identifying future tax

in

(b) The governlng body shall provide the board with a
copy of that portion of the adopted budget;—any or budget
amendment that js related to the impact plan and ingludeg the
impact fund, the-year—end—budget—report-end a copy of the
resolution by which the governing body adopted the budget or
budget amendment, and, upen reguest, the year-end budget
report.

(¢} The affected local governing body may request that
the developer make such payments as are provided for in the
approved impact plan and as are consistent with the adopted
budget or budget amendment of the local government unit. The
governing body cnall send to the board a copy of each such
payment request. Each request must identify the name of the
local government unit making the reguest; the date of the
request; the name of the mineral developer responsible for
making the payment; the amount of the requested payment;
whether the request is for a tax prepayment, grant, or other
funds; the purpose of the payment as specified in the approved
impact plan; and the sub-account within the impact fund for
which the payment is intended. The request must refer to
these the page or pages in the approved impact plan Qr its

n hedule on which the purpose of the expenditure and
the financial commitment are specified. The request must bear
the signatures of the governing body of the affected local
government unit.

hard—rock mining—impaet-account—to—the-credit—of-the—affected
lecal—government-unit: The board will transmit sueh payments
upon written request from the governing
body of the affected local government unit and upon receipt of
that documentation specified in (¢) above and in ARM 83842316

4 B.
(e} If the plan provides that payment is to be made by
the developer directly to the gounty tregsurer to be credited

to the affected local government unit, the developer shall
notify the board when the payment is made and the ieeal
governament county treasurer shall notify the board when the
payment is received. Each notice must contain or reference
ehat the information required in (c) of this rule. Forms for
requesting, making or acknowledging receipt of payment are
available from the board*s—effices.

MAR Notice No. 8-104-6 12-6/23/94
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(f) The mineral developer and the governing body of the
affected local government unit shall provide the board with a
copy of any edeeation facility impact bond agreement er—other

entered into as a result of an
approved impact plan within 15 days of their executing such—en
the agreement and guarantee. Shis The agreement and guaxapteec
becomes part of the approved impact plan."

Auth: Sec. 90-6-305, MCA; IMP, Sec¢. 90-6-307., 90-§:310,
MCA

REASON: The proposed amendments to this rule provide
additional detail as to how impact payments, whether they are
to be made through the Board or directly from the developer to
the local government unit, are to be requested, transmittedq,
and accounted for. Subsection 2(f) reflects the amendments to
90-6-310, MCA, which expanded the types of facilities which
can be financed through the issuance of development impact
bonds.

8.104.212 ADOPTION OF POLICIES OR _GUIDELINES (1) From
time to time, the board may adopt policies or guidelines
relating to its internal operations;; to the preparation, er
content, review gnd implemeptation of impact planss: er to the
relatlonshlp between developers and local government units. or

4 3! { 4 1!
i- i ity. Theae polic1es or guldellnel, which
will not have the force or effect 0of administrative rules,
will be compiled and made available for public inapection at
the board's admta&etrat&ve office."

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA

REASON: The proposed amendments to this rule are of a minor
technical nature,

8.104.213 MODIFICATION OF PLAN (1) and (1) (a) will
remain the same.

(b} The copy filed with the board must bear the
signatures of the authorized representatives of the developer

and of the governing body of
each local government unit that is a party to the
modification.

(¢) If there is a need to modify the format of the plan
and if the modification ef—fermat does not affect the
substantive provisions of the plan, the governing body of the
county may act on behalf of all local government units within
the county when it concurs with the modification #e of format.

(d) Any modification submitted less than 30 days prior
to the end of the review period must carry with it a request
from the local governing body for an extension which allows a
30-day review of the modification.

(e) All modifications must be incorporated into the plan
before the board will approve &he—plan jt. The modified plan
must comply with the form and content requirements for an
impact plan as provided by parts 3 and 4 of Title 90, chapter
6 of the Montana Code Annotated and by the administrative
rules adopted by the hapnd—reck—mining—impaet board. In the

12-6/23/94 MAR Notice No. 8-104-6
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modified plan the table of contents, summary, schedule of
payment, and, if a part of the plan, the developer's statement
of commitment written quaranty+ must accurately contain and
reflect the modifications. Obsoclete material must be deleted
from the plan through the use of replacement pages that
contain and reflect the modifications or, if the use of
replacement pages is not feasible, obsolete material must be
deleted by specific reference.

(£) The board may allow revisions to format following
the review or negotiation period, or an extension of either,
to the extent that such revisions are necessary to incorporate
the modifications into the plan er-aramendment—to—the-pran in
order to comply with ARM 8.104.203."

Auth: Sec. 90Q-6-305, MCA; IMP, Sec. 80-6-307, MCA

N: ' The proposed amendments to this rule are of a minor
technical nature.

4.214 FIN IAL GU E OF T PREP. NT.

(1) The financial guarantee required of a developer by
section 90-6-309(3), MCA, to assure that property tax
prepayments will be paid as needed by local government unlts
must, at a minimum, meet the following requirements:

(a) The guarantee must cover the total amount of money
the developer has committed to prepay with Qgggg_gg provisions
tor any conditional payments prov1ded for in the impact plan

Both the
total amount covered by the guarantee and the specific purpose
of each prepayment must be specified with sufficient clarity
that it can be determined that the guarantee corresponds with
and is sufficient to &ke meet all prepayment commitments in
the approved impact plan;

{b} and {(c) will remain the same.

n hd v h in iall
ird- i i
;hg hgg d._a g 1n uhlgn the gg eloper doesg not havega

ni
(2) will remaln the same."
Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-309, MCA

REASON: The proposed amendments to this rule are of a minor
technical nature. The addition of new subsection (1) (d)
simply incorporates into the rule a policy the Board has
followed historically in determining what is an "appropriate
financial institution" for purposes of section 90-6-309, MCA.

104,217 ENTS QF PETITICON R NDMENT

(1) Under certain circumstances the mineral developer or
the governing body of an affected county (on its own behalf or
on behalf of another affected government unit within the
county) may petition the board to amend an approved impact
plan. The requirements and procedures for petitioning to
amend a plan are provided in seetfen 90-6-311, MCA, and a
petition for an amendment must eentainr include or identify
the following:

(a) when applicable, a copy of a resolution, dated and
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signed by the governing body of each local government unit
that is requesting the amendment, authorizing the county to
submit the petition for the amendment of the impact plan;

(b) date of the petition;

(¢) the name of the mineral developer;

(d) county in which mineral development is located;

(e) name, address, phone number and signature(s) of each
petitioner (county and/or mineral developer);

(£) #«he all local government units believed by the
petitioner to be affected by the proposed amendment;

(g) as required by sectien 90-6-311 (2), MCA, an
explanation of the need for an amendment, a statement of the
facts and circumstances underlying the need for an amendment,
and a description of the corrective measures proposed by the
petitioner;

(h) the costs and commitments identified in the approved
plan which will be changed as a result of the proposed

amendment, with the relevant Page—citations—te pages ip the
plan cited

(1) &ﬂy other provisions of the approved plan which wild
may be changed by the proposed amendment, and—the-numbers—of
with the yrelevapt pages cjited

3 ; 1 .

(j) a statement as to which of the following is the
legal basis for the petition:

(i) 4hat the plan; itself; provides for amendment under
certain conditions and that those conditions have been met-~
+Fre with the conditions muse—be specified: and the pages of

on which they are established must-be cited;; and the
petitioner must establish that the conditions have been met—};

(ii) =®that employment at the large-scale mineral
development is forecast to increase or decrease by at least 75
persong, as determined under seetieon 90-6-302 (4), MCA, over
or under the employment levels contemplated by the approved
impact plan;

(iii) 2that the approved impact plan is materially
inaccurate because of errors in assessment and that two years
have not elapsed since the date the facility began commercial
production——¥he with the date the facility began commercial
production must-be indicated+¥; or

(iv) Pthat the governing body of an affected county and
the mineral developer are joining in the petition to amend the
impact plan."

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-311, MCA

REASQON: The proposed changes to this rule are technical and
stylistic.

"8,104,.302 CONTENT OF GRANT APPLICATIONS (1) will
remain the same,

(2) Items to be included in the application will be the
name of the applicant; a description of the proposed project;
a discussion of the need the project is intended to meet; how
the specific project will meet that need; local priority for
the project and how that priority was established; the
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relationship of the proposed project to a major hard-rock
mineral development; the relationship of the proposed project
to appropriate local plans; relevant budgetary information,
including the estimated cost of the project and how it is to
be financed initially and over time; a summary of current and
projected revenues, revenue sources, expenditures, bonding
capacity and indebtedness; and suweh any additional information
a8 the board may consider appropriate to the specific type of
application.

(3) Information about the grant program and the
requisite forms will be made available from the board+‘s
adminigtrative office "

Auth: Sec, 90-6-30%5, MCA; IMP, Sec. 90-6-305, MCA
REASQON: The proposed amendments to this rule are stylistic.

"8.104.303 SUBMITTAL DEADLINES (1) Applications shail
pugt be submitted to the admimistrative-sffiee board no less
than 30 days prior to board consideration. Exceptions may be
made at the board's discretion.”

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-305, MCA

REASQN: The proposed amendments to this rule are stylistic.

3. The following rules are being proposed for repeal:
8.104.211A located on pages 8-3711 and 8-3712, Administrative
Rules of Montana; and 8.104.216 located on page 8-3714,
Adminigtrative Rules of Montana. The authority sections for
8.104.211A were 90-6-305 and 90-6-307, MCA. The authority
gection for 8.104.,216 was 90-6-305, MCA. The implementing
sections were listed as 90-6-307, MCA, for 8.104.211A and
8.104.216.

REASON: To achieve a more logical organization the Board
proposes to repeal the rules noted above but readopt them with
new numbers and some minor modifications as discussed below.

4. The proposed new rules will read as follows:

"I _EVIDENCE OF THE PROVISION OF SERVICE OR FACILITY

(1) For purposes of 90-6-307(12), MCA, the Board will
accept as evidence that an affected local government unit is
providing or is preparing to provide an additional service or
facility provided for in an approved plan a letter from the
governing body certifying that it is providing or preparing to
provide the service or facility and specifying the date on
which it is anticipated that the service or facility will be
made available. A copy of the local government unit's impact
fund budget or budget amendment, reflecting the proposed
expenditure for the service or facility, and a copy of the
resolution by which the governing body adopts the impact fund
budget or budget amendment must accompany or precede the
letter."

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA
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REASON: This rule is essentially the same as 8.104.216 which
is proposed for repeal. The only additional material is the
requirement that a copy of the resolution adopting the impact
fund budget or budget amendment be included with a reqguest for
payment of impact funds. It is intended that this rule be
renumbered 8.104.2118B when adopted. The purpose of the
renumbering is to organize the Board's administrative rules
more logically.

"II __PROVISION OF TAX CREDITS (1) As required by 90-6-
309, MCA, each year after the start of production, the local
government unit must provide for tax crediting as specified in
the approved impact plan. A tax credit must be made from the
local government fund that corresponds to the service for
which the tax prepayment was made. A tax credit may not have
the effect of shifting the impact cost over time to the non-
developer local taxpayer. The credit may not exceed the tax
obligation of the developer for that year. Tax crediting is
limited to the productive life of the mine.*

Auth: Sec. 90-6-305, MCA; IMP;, Sec. 90-6-309, MCA

REASON: This is a new rule describing the manner in which tax
prepayments are to be credited back to the developer under 90-
6-309(5), MCA., It is intended that this rule be numbered as
8.104.215 when adopted.

"I1II WAIVER OF IMPACT PLAN REQUIREMENT (1) The board
will grant a walver or a conditional waiver of the impact plan
requirement to a large-scale mineral development permittee, as
authorized by 90-6-307 (14), McA, if:

(a) The permittee and the governing bodies of all
potentially affected local government units, as identified by
the board and the affected county or counties, notify the
board in writing that:

(i) they do not anticipate a need to increase local
government services and facilities as a result of the increase
in employment identified in the permittee's annual report to
the department of state lands; or

(ii) the anticipated increase in need for services and
facilities is not expected to result in an increase in local
government costs to the non-developer taxpayer, or that such
costs will be paid by the developer under the terms of the
conditional waiver;

(b) No potentially affected local government unit
requests the board to deny the waiver or to require an impact
plan; or

(c) Following a public hearing on the proposed waiver,
or notice and opportunity for hearing, the board considers it
unlikely that adverse fiscal impacts will affect any local
government unit, either as a result of the increase in
employment identified in the permittee's annual report, as
required by 82-4-333%, MCA, or as a result of the associated
changes in the mining operation.

(2) Following its decision, the board will provide a
copy of the walver, conditional waiver or denial of waiver to
the department of state lands, the permittee and the
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potentially affected local government units identified by the
board and the affected county or counties for purposes of 90-
6-307(14), MCA."

Ruth: Sec. 90-6-305, 90-6-307, MCA; IMP, Sec. 90-6-307,
MCA

REASON: This rule, which establishes the criteria the Board
will apply in granting a waiver of the impact plan regquirement
under 90-6-307(14), MCA, is essentially identical to
8.104.211A which is proposed for repeal. It is intended that
this rule be renumbered as 8.104.218 when adopted. The
purpose of this renumbering is to organize the Board's
administrative rules more logically.

5. 1Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Hard-Rock Mining Impact Board, Local Government Assistance
Division, Department of Commerce, 1424 - 9th Avenue, P.0O. Box
200501, Helena, Montana 59620-0501, to be received no later
than 5:00 p.m., July 21, 1994.

6. Richard M. Weddle has been designated to preside over
and conduct the hearing.

HARD-ROCK MINING IMPACT BOARD
MIKE MANUEL, CHAIRMAN

J
‘. — T “
BY: Chie T Ne ny,

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

e
L//ZLL/ 7LI }’,“7‘.\‘.

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
adoption of the Hours and) AMENDMENT TO ARM 10.65.101
days of instruction ) POLICY GOVERNING PUPIL
) INSTRUCTION-RELATED DAYS
) APPROVED FOR FOUNDATION
) PROGRAM CALCULATIONS
No Public Hearing
Contemplated
To: All Interested Persons
1. On July 28, 1994, the Board of Public Education

proposes to amend ARM 10.65.101, Policy governing pupil
instruction-related days approved for foundation programs
calculations.

2. The rule as proposed provides as follows:

10.65.101  POLICY GOVERNING PUPIL INSTRUCTION-~RELATED DAYS
APPROVED FOR_FOUNDATION PROGRAM CALCULATIONS (1) through
(1) (¢) will remain the =zame.

(d) Post=-school record and report completion at the end of
the pupil instruction year. This day may be divided so as to
provide one-half day at the end of the semester or guarter.

AUTH: Sec. 20-2-121 IMP: Sec. 20-1-304

3. The board has proposed this rule because a number of
school districts have requested the change in parent teacher
conferences from the first and second semester to the first and
third quarter in order to be more ettective. This would allow
remediation and would better benefit the student through the
school year. This proposed change would allow school districts
to have the option.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to Wilbur
Anderson, Chairman, Board of Public Education, 2500 Broadway,
Helena, MT 59620, no later than July 25, 1994. .

5. If a person who is directly affected by the proposed
amendment wishes to express their data, views or arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to Wilbur Anderson, Chairman of the
Board of Public Education, 2500 Broadway, Helena, MT 59620, no
later than July 25, 1994,
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6. If the Board receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 50 as there are 500 school
districts in Montana.

. ) /. ,)4)' s
(A e (g S
WAYNE BUCHANAN, Executive Secretary

Board of Public Education

Certified to the Secretary of State on 6/13/94.
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BEFORE THE® BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
adoption of Accreditation) AMENDMENT TO ARM 10.55,601
Standards; Procedures ) ACCREDITATION STANDARDS;

) PROCEDURES

No Public Hearing
Contemplated

To: All Interested Persons

1. On July 28, 1994, the Board of Public Education
proposes to amend ARM 10.55.601, Accreditation Standards
Procedures.,

2. The rule as proposed provides as follows:

10.55, CCR ON T, : 0C (1)
through (4)(a) will remain the same.

(b) Effective January 1, 1994, schools unable, for
financial reasons, to meet the requirements of ARM 10.55.709(2)
or_(3), 10.55.710(2), 10.55.902(5)(3j) or 10.55.903(2) (i) may
file an initjal notice of deferral with the office of public
instruction.

(c) through (f) will remain the same.

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-12}

3. The board has proposed this rule to include the smaller
districts in the deferral process. When the deferral was first
put into place it was an oversight not to include ARM 10.55.709
section (3).

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to Wilbur
Anderson, Chairman, Board of Public Education, 2500 Broadway,
Helena, MT 59620, no later than July 25, 19%4.

5. If a person who is directly affected by the proposed
amendment wishes to express their data, views or arguments
orally or in writing at a public hearing, they must make written
requegt for a hearing and submit this reguest along with any
written comments they have to Wilbur Anderson, Chairman of the
Board of Public Education, 2500 Broadway, Helena, MT 59620, na
later than July 25, 1994.

6. If the Board receives requests for a public¢ hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
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legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will bhe
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 50 as there are 500 school
districts in Montana.

;. /“/7 (__, /:' /’

L7 iy R .
WAYNE BUCHANAN, Executive Secretary
Board of Public Education

Certified to the Secretary of State on 6/13/94.
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the
proposed adoption of new
rules I through V and the
repeal of ARM 12.9.501
through 12.9.507 relating to
wildlife habitat

NOTICE OF PUBLIC HEARINGS

To: All Interested Persons

1. On July 19, 1994, at 7:00 p.m. public hearings will
be held at the Department of Fish, Wildlife and Parks
headgquarters at 3201 Spurgin Road, Missoula, Montana, and 1420
East Sixth, Helena, Montana; and on August 4, 1994, at 7:00
p.m. at the Department of Fish, Wildlife and Parks
headquarters, 2300 Lake Elmo Road, Billings, Montana, and at
the Cottonwood Inn, Highway 2 East, Glasgow, Montana. The
Fish, Wildlife and Parks Commission proposes to adopt new
rules I through V making habitat protection a long-term and
reliable part of Montana’s conservation program, and repeal
rules 12.9.501 through 12.9.507.

2. The new rules provide as follows:

RULE I _MISSION (1) These rules establish the policy of
the fish, wildlife and parks commission for the acquisition of
wildlife habitat by the department of fish, wildlife and
parks. This policy is popularly known as habitat Montana.
Habitat Montana is a key tool in achieving the department’s
mission as stated in the vision document adopted by the
commission in November, 1992:

(a) The Montana department of fish, wildlife and parks,
and fish, wildlife and parks commission provide for the
stewardship of the fish, wildlife, parks and recreational
resources of Montana, while contributing to the quality of
life for present and future generations,

(2) Through habitat Montana, the commission and
department will establish a statewide wildlife habitat system
which will conserve our wildlife resources and pass them
intact to future generations.

AUTH: B87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

RULE I1 GOALS (1) The goals for habitat Montana are:

(a) conservation of Montana’'s wildlife populations and
natural communities via management strategies that keep them
intact and viable for present and future generations; maintain
wildlife population levels that sustain or enhance current
recreational opportunities; and maintain diverse geographic
distribution of native wildlife populations and their
habitats;

(b) conservation of Montana’s land and water resources
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in adeguate quantity and quality to sustain ecolegical
systems;

(c} implementation of habitat management systems that
are compatible with and minimize conflicts between wildlife
values and traditional agricultural, economic and cultural
values. Habitat Montana will enhance Montana’'s quality of
life and be compatible with the conservation of soil, water
and existing biological communities.

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

RULE _III BENEFITS (1} The commission intends habitat
Montana to deliver the following services and benefits:

(a) conserve and enhance land, water and wildlife;

(b) contribute to hunting and fishing opportunities;

{c} provide incentives for habitat conservation on
private land;

(d) contribute to non-hunting recreation;

(e) protect open space and scenic areas; and

(f) waintain the local tax base, through payments in
lieu of taxes for real estate, while demonstrating that
productive wildlife habitat is compatible with agriculture and
other land uses.

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

RULE_IV _APPLICATION (1) While this habitat Montana policy
specifically relates to funds acquired under 87-1-241 and
242, MCA, the Montana fish, wildlife and parks commission
directs that these guidelines also apply, where appropriate,
to all of the department's wildlife hahitat acquigition
programs. These include:

(a) moose and bighorn sheep habitat acqguired with
license auction funds;

(b) properties acquired in mitigation for habitat lost
as a vresult of construction projects conducted by the
Bonneville power administration and other agencies;

(¢) waterfowl habitat.

AUTH : 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

RULE V _IMPLEMENTATION (1) The commission directs the
department to complete a comprehensive statewide habitat plan
and to execute that plan within the following parameters:

(a) The department will identify specific statf
responsible for implementation o©of habitat Montana and
establish procedures for accomplishing program goals.

(b) The department will devalop dratt crviteria fo
identifying important habitats that are seriously threatenad,
The commission will adopt these criteria thhrough a process
that includes public review and comment.

(c) Utilizing the natural Theritage database and
information from other government agencies and coeoperators,
the department will identify habitat protecticon priorities

within each eco-region. This analysis will recoagnize the
contribution of habitat protected by other agencies and
organizations. Regional habitat priorities will then be
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compiled into a consolidated statewide plan.

{d) The department will develop uniform guidelines for
the preparation of site-specific management plans. These
criteria will be applicable to management of lands in which
the department acquires an interest and to cooperative habitat
projects located on lands in other ownership.

(e) Prior to acquiring any interest in land for the
primary purpose of securing wildlife habitat, the department
will c¢omply with the requirements of 87-1-241, MCA (HB 526,
Section 1), by conducting an environmental assessment
analyzing:

(i) the wildlife @populations and use currently
associated with the property;

(ii) the potential value of the land for protection,
preservation, and propagation of wildlife;

(iii) management goals proposed for the land and wildlife
populations and, where feasible, any additional uses of the
land such as livestock grazing or timber harvest;

(iv) any potential impacts to adjacent private land
resulting from proposed management goals and plans to address
such impacts;

(v} any significant potential social and economic
impacts to affected local governments and the state, including
but not limited to impacts on:

(A) tax revenue available for the operation of taxing
jurisdictions within the county;

(B) services required to be provided by local
governments;

(C) employment opportunities within the counties;

(D) local schools; and

(E) private businesses supplying goods and services to
the community.

{(vi) a land maintenance program to control weeds and
maintain roads and fences; and

(vii) any other matter considered necessary or
appropriate by the commission.

(f) The department will develop monitoring and
evaluation gystems to track program success as well as the
public’s changing desires.

(g} Leases and easements will be the preferred methods
of habitat protection. Fee title acquisition will be the
least-preferred alternative. However, as recognized by the
legislature, the wishes of the landowner will also influence
the method used. The most effective use of capital and
operational funds must be determined on a case by case basis.
The commission encourages the department to utilize other
methods such as land exchanges, conservation buyers and
easement exchanges to meet the habitat Montana program
objectives.

(h}) The department will use certified appraisals or
other appropriate analysis performed by department staff to
determine the value of land to be acquired.

(i) Funds for wildlife habitat acquisition shall be
invested in habitat in a timely manner, as accrued.
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(3)  In some cases the mission of habitat Montana may be
more efficiently accomplished through actions of non-profit
organizations or other government agencies. To gain the
greatest value from partnership opportunities, the department
will establish procedures for working cooperatively with them.

(k) The department will establish procedures to account
for habitat Montana income and expendijtures through the state
budget and account system (SBAS). In addition to project
expenditures for which accounting reports are currently
available, the department will account for administrative
costs associated with implementation of this policy.

(1) The commiseion directs the department to emphasize
continuing communication with the legislature, state land
board and the public to maintain awareness of, and support
for, habitat Montana.

(m) The commigsion expects to adopt a comprehensive
statewide habitat plan, incorporating each of the above
elements, prior to October, 1994. The review process for this
draft plan will include a public comment period of at least 60
days in length.

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

3. Rules 12.9.501, 12.9.%02, 12.9.503, 12.9.504,
12.9.50%, 12.9.506, 12.9.507, the rules proposed to be
repealed, are on page 12-637 of the Administrative Rules of
Mont.ana.

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA

4. The rationale for the new rules is as follows: In
the 1980's Montana Wildlife conservationists mounted an effort
to make habitat protection a long-term and reliable part of
Montana‘’s conservation program. Funding for this program
would come from increased license fees earmarked for
acquigition and management of game ranges and threatened
wildlife habitat.

The 1987 Legislature responded by passing House Bill 526
(B7-1-241) . In its final form, HB 526 extended habitat
protection to both game and non-game species, encouraged use
of conservation easements and leases as an alternative to fee
title acquisition, and focused on the nonresident big game
hunting license as the major funding source.

Based on 1993 license prices and sales, HB 526 generates
about $2.75 million annually for habitat protection. The law
stipulates that 80% of these earmarked funds be used for
acquisition (including easements and leases). Half of the
remaining 20% is put into an annual operation and maintenance
budget (including payment in lieu of taxes) for acquired
habitats and half is invested in an interest-earning account
from which only the income may be used for operation and
maintenance of these habitats.

All of the department’s HABITAT MONTANA programs:

(a) Are funded by hunting license fees and federal
excige taxes on the purchase of sporting goods -- not by state
tax revenues;
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(b) Make annual payments in lieu of taxes, egual to the
amount that would be paid in real estate taxes, to support
local government, as required by law;

(c) Protect threatened wildlife habitat, thereby
benefitting both the hunting and non-hunting public.

S. Interested parties may submit their data, views or
arguments, either orally or in writing, to Don Childress,
Department of Fish, Wildlife and Parks, 1420 East Sixth, P.O.
Box 200701, Montana 59620, no later than August 22, 1994.

6. The state of Montana makes reasonable accommodations
for any known disability that may interfere with a person's
ability to participate in state government., Persons needing
an accommodation must notify the department, no later than
July 15, 1994, to allow adequate time to make needed
arrangements, by calling Don Childress or writing to him at
the Department of Fish, Wildlife and Parks, 1420 East Sixth,
P.0. Box 200701, Helena, Montana 59620-0701 to make your
request known.

7. Curtis Larsen and bon Childress from the Department
of Fish, Wildlife and Parks have been designated as hearing

sz ted |Gl

Robert N. Lane Patrick J. Grgabham, Secretary
Rule Reviewer Montana Fi%;j wildlife and
Parks Commiss¥on

Certified to the Secretary of State _gzzéijgrﬁ, 1994 .
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the adoption
of ‘a rule classifying certain
types of actions taken under
the River Restoration Program
as categorical exclusions

NOTICE OF PROPOSED
ADOPTION QOF A RULE
CLASSIFYING CERTAIN
TYPES OF ACTIONS AS
CATEGORICAL EXCLUSIONS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons: :

1. On August 12, 1994, the Department of Fish, Wildlife
and Parks proposes to adopt a rule which classifies certain
types of actions taken under the River Restoration Program as
categorical exclusions from the requirements of preparing an
environmental impact statement or an environmental assessment
under the Montana Environmental Policy Act and department
rules 12.2.428 through 12.2.453.

2. The proposed rule provides as follows:

RULE I. ACTIONS THAT OQUALIFY FQR A CATEGORICAL
EXCLUSTION (1) The following types of actions do not
individually, c¢ollectively, or cumulatively require the
preparation of an envircnmental assessment or an environmental
impact statement unless the action involves one or more of the
extraordinary circumstances stated in (2) below:

(a) construction of riparian fences to protect
gtreambanks;

(b} minor improvements in fish habitat by placement of
habitat improvement structures;

(c) removal or modification of man-made obstructions in
stream channels to provide or improve £ish passage or to
prevent loss of fish into diversions;

(d) clean up of trash or debris in the river corridor,

(e) vegetative bank stabilization projects;

(f) spawning channel development to provide additional
habitat for reproduction;

(g) inventory, survey or engineering activities for
design or development of plans for river restoration projects;

(h) maintenance or repair of existing river restoration
projects.

(2) The preparation of an environmental assessment or an
environmental impact statement will be required if the project
involves any of the following:

(a) significant impacts to publicly owned parklands,
recreation areas, wildlife refuges or significant historic
sites;

(b) disturbance to a streambed that is significant
enough to require a temporary exemption from water quality
standards for turbidity;

(c) significant impact on air, noise, or water quality;

(d) significant impact on the human environment that may
result in relocations of perscons or business;

(e) substantial controversy on environmental grounds;
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(f) any other kind of significant environmental impact,
including cumulative or secondary impacts.

AUTH: 2-3-103, 2-4-201, MCA IMP: 2-3-104, 75-1-201, MCA

3. The Department is proposing this rule because the
types of actions included in the rule are conducted
specifically to improve aquatic environments by mitigating man
caused alterations to streams. The objective of River
Restoration projects is to return streams to a more natural
condition. Projects are often sponsored or endorsed by local
conservation organizations working cooperatively with a local
landowner. The Department’'s experience with these types of
actions (projects) is that impacts to the environment are
positive and fish habitat and fish populations are enhanced.
The projects are typically completed during low flow periods
and require minimal disturbance to the channel. Negative
impacts to the environment are minor and primarily temporary.
The following descriptions offer more detail of typical
actions taken under subsection (1) of the proposed rules:

(a) Construction of riparian fences to protect
streambanks. Many Montana streambanks have been denuded,
trampled, and damaged as a result of livestock having direct
access to streams. Simply fencing off the riparian corridor
greatly enhances riparian recovery. Riparian vegetation
provides shade, stabilizes streambanks, enhances habitat for
riparian dependent wildlife, and improves fish habitat. These
projects typically involve installation of fencing 25 feet or
more from the edge of the stream and planting of willows or
other shrubs along the streambanks.

{b) Minor improvements in fish habitat by placement of
habitat improvement structures. Streams that have been
altered as a result of human activities often lack adeguate
instream structure to provide cover for fish. These streams
can be enhanced by the careful placement of professionally
designed structures, usually constructed of logs or rocks,
within the river channel or along the banks. These structures
provide deeper pools, underbank hiding cover, refuges from the
current, and generally improve habitat diversity.

(c} Removal or modification of man-made obstructions in
stream channels to provide or improve fish passage or to

prevent loss of fish into diversions. In some instances,
irrigation diversions or other instream barriers prevent the
upstream and downstyeam movement of fish. Removal or

modification of barriers often provides fish with access to
essential spawning or overwintering areas and enhances fish
production. Typical projects include installation of fish
ladders that allow upstream movements of fish, installation of
fish screens that are designed to prevent movement of fish
into irrigation ditches or removal of barriers that serve no
functional purpose.

(d) Clean up of trash or debris in the river corridor.
Trash or debris in the stream corridor distracts from the

natural pristine setting sought by recreationists. For
example, old car bodies and other debris were once used fo:
rip-rap. In some cases, these have been dislodged from the
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bank and are present in the chamnel. Removal of thisg debris
enhances river esthetics and eliminates hazards to floaters.
In projects where debris is providing bank stability, it is
typically replaced with vegetation or rip-rap.

(e) Vegetative bank stabilization projects. Banks of
some Montana rivers and streams are unstable as a result of
channelization or activities that have resulted in loss of
woody vegetation from the banks. These banks can often be
regtabilized by resloping and revegetating.

(£} Spawning channel development to provide additional
habitat for reproduction. Reproduction in sgome streams is
limited by lack of spawning areas. Reproduction can sometimes
be enhanced by adding suitable size gravels to side channels,
bars, or other potential spawning sites.

(g) Inventory, survey or engineering activities for
design or development of plans for river restoration projects.
Some proposed projects require additional planning and
engineering prior to implementation. The river restoration
program sometimes funds these efforts.

(h) Maintenance or repair of existing river restoration
projects. Routine repair and maintenance of river restoration
projects is a requirement for funding.

Whenever projects have potential for significant negative
impacts or where the Department is not certain of the impact,
the Department will prepare either an environmental assessment
or an environmental impact statement in compliance with Rules
12.2.428 through 12.2.453. Where other permits are required
to conduct projects, the applicant will be required to obtain
them before the project is implemented.

4. Interested parties may submit their data, views, or
arguments concerning the proposed rules in writing to Larry G.
Peterman, Administrator of the Fisheries Division, Department
of Fish, Wildlife and Parks, 1420 East Sixth, P.0O. Box 200701,
Helena, Montana 59620-0701, no later than July 21, 1994.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Larry G. Peterman, Administrator of
the Fisheries Division, Department of Fish, Wildlife and
Parks, 1420 East Sixth, P.0. Box 200701, Helena, Montana
59620-0701, no later than July 21, 1994.

Department of Fish, Wildlife

and Parks
Aty id N Gl
Robert N. Lane Patrick J. %Laham
Rule Reviewer Director

Certified to the Secretary of State on epéu“ 43 , 1994.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE

In the matter of the amendment of )
rule 16.28.1005 containing TB )
control requirements for schools )
and day care facilities ) NO PUBLIC HEARING

CONTEMPLATED
(Tuberculosis)

To: All Interested Persons

1. On August 1, 1994, the department intends to amend the

above-captioned rule concerning measures required to prevent the
spread of tuberculosis in schools and day care facilities.

2. The rule, as proposed to be amended, appears as follows
{new material is underlined; material to be deleted is
interlined):

M. EE OF HOQL -~ DA ARE_FACILITY E

PROVIDER (1) With the exceptions specified in (2) and (3)
below:

(a) No public or private school, as defined in 05462+
Mea (10} belgw, or school cooperative may initially employ or
continue to employ a person unless that person has provided the
school, the cooperative, or the district to which the school
belongs with:

(i}-(ii) Remain the same.

(b} Remains the same.

(2)-(9) Remain the same.

{10) __For purposes of thig rule

mmmm_mmimmm_mmwﬂ

(b} <the term "employ" jincludes contracting with ejther an

]

(10) Remains the game but is renumbered (11).
AUTH: §0-1-202, 50-317-3103, 52-2-735, MCA
IMP: §0-1-202, 50-17-103, 52-2-735, MCA

3. The proposed amendments are necessary to correct an
oversight that occurred when this rule was amended in December,
1592, to conform the reference to "school" in the rule to changes
made by the Montana Legislature in the "school" definition in the
school immunization statutes. As a consequence, postsecondary
schools became unintentionally subject to the TB control
requirements. Since the type of close, long-term exposure
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conducive of transmission of TB is common to preschools and
elementary and secondary schools, but uncommon in postsecondary
schoeols, and since children, rather than the adults attending
postsecondary schools, are the most vulnerable to TR,
postsecondary schools should not be subject to the rule.

In addition, the definition of "employ" is proposed to be
included in order to eliminate confusion about whether people
hired through a firm (e.g. school bus drivers) or individual
independent contractors were covered by the rule. The
clarification is necessary because school children face an
equivalent risk of infection from such people as from teachers
and other individuals more easily understood to be "employees".

4. Interested persons may submit their written data,
views, or arguments concerning this proposed rule amendment to
Ellie Parker, Department of Health and Environmental Sciences,
Cogswell Building, Capitol Station, Helena, Montana 59620, no
later than July 22, 1994,

5. If a party who is directly affected by the proposed
amendment wishes to express his or her data, views, and arguments
orally or in writing at a public hearing, s/he must make written
request for a hearing and submit this request along with any
written comments s/he has to Ellie Parker, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than July 22, 199%4.

6. If the department receives a request for a public
hearing on the proposed amendments, from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed amendments; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will be
directly affected, a hearing will be held at a later date.
Not:ice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25, based on the
large number of postsecondary schocl employees within Montana.

//g{ /%f o
“ROBERT J.

NSON, Director

Certified to the Secretary of State June 13, 1994 .

eanor ParKRer, DHES Attorney
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rule 16.8.1413 and 16.8.1429 ) FOR PROPOSED AMENDMENT
dealing with opacity requirements ) OF RULES

at kraft pulp mills. )

(Air Quality)
To: All Interested Persons

1. On July 15, 1994, at 1:00 p.m., the board will hold a
public hearing in Room €209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

15.8.1413 SULFUR—BMISGIONS—KRAFT _PULP MILLS (1) For
the purposes of this rule, the following definitions apply:
(a) "Continual wmonitoring" means sampling and analysis,

in a continucus or times sequence, using techniques which will
adequately reflect actual emission levels or concentrations on
a continuous basis.

{b) "Cross recover furnace" means_a furnac
recover chemicals consisting primarily of sodium_and sulfur
mpounds burning black 13 r which o uarterl sis
contains _more than 7 weight percent of the total pulp golids
from the neutral sulfite sgemichemical process and has a dreen
liquor sulfidity of more than 28%.
(B ¢) "Kraft mill" or "mill" means any pulping process

which uses, for coocking liquor, an alkaline sulfate solution
containing sodium sulfide.

(e d) "Non-condensibles" means gases and vapors from the
digestion and evaporation processes of a mill that are not
condensed with the eguipment used in those processes.

(a e) "Parts per million" meang parts of a contaminant
per million parts of gas by volume.
{f) "Regovery furnage" means ejther a straight kraft
r ver urn. or cro recovery furnace, and includes the
i t-contac vaporator f a direct-cont furnace.

(e g) "Recovery furnace stack" means the stack from which
the products of combustion from the recovery furnace are emit-
ted to the ambient air.

(h) r"Straight Kkraft recovery furnace" means a _furnace
5 [e) ver micals consistin rimari f sedium an
fur m rnin lack liquor which on rl
bagis contains 7 wejght percent or legs of the total pulp sol-
from ral lfite gemjchemical process or ha reen

12-6/23/94 MAR Netice No. 16-2-464



-1655-

(£ 1) "Total reduced sulfur (TRS)" means hydrogen sul-
fide, mercaptans, dimethyl sulfide, dimethyl disulfide, and any
other organic sulfides present.

(2)-(6) Remain the same.

(7) All TR§ emission standards in this rule shall be
based on average daily emissions. The limitations herein shall
not preclude a requirement to install the highest and best
practicable treatment and control available. New mills or
mills expanding existing facilities may be required to meet
more restrictive emission limits.

(&) . .

quarter.
AUTH: 75-2-11), 75-2-203, MCA; IMP:. 75-2-20Q3, MCA

16.8.1 INCOR TI B E N (1) Remains the
same.

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:
(a) Remains the same.

(b) 40 CFR Par endix A, Metho which s
£ h a method for vi 1 rmi ign h acgi mis-
; - : =
{c) 40 CFR Part 60, Appendix B, performance specification
1. which gets forth specifications and test procedures for
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i nti ission moni i mg i ion
‘
sources:

{b)-(g) Remain the same but are renumbered (d)-(i).
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

3. The board is proposing these amendments to the rules
in order to provide clarification of the appropriate opacity
requirement for a certain age class of recovery furnaces at
kraft pulp wmills, and to provide greater consistency to the
methods for monitoring the opacity of emissions from these
sources. Stone Container has filed a Petition for Declaratory
Ruling, challenging the Department’s application of ARM
16.8.1404(2) to its number 4 recovery boiler. The Department
has vigorously opposed the Stone petition, arguing that pursu-
ant to ARM 16.8.1404(2), a recovery furnace installed after
November 23, 1968, is subject to a twenty percent opacity lim-
it, unless the recovery furnace is subject to New Source Per-
formance S$tandards. Pursuant to ARM 16.8.1404(4) (d), a recov-
ery furnace installed after November 23, 1968, and governed by
applicable New Source Performance Standards is subject to a 35%
opacity limit. The proposed amendment of these rules would
result in a uniform opacity limit for this age class of recov-
ery furnaces.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than July 25, 1994.

5. Will Hutchison has been designated to preside over
and conduct the hearing.

R.W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

R Aty - !
vy s ‘{W/;liuwh

ROBERT J. ROBINSON, Secretary

Certified to the Secretary of State __ June 13, 1994 .

:::7

HES Attorney

Reviewed by:
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42.16.104 relating to ) AMENDMENT of ARM 42.16,104

Net Operating Loss Carryback ) relating to Net Operating
) Loss Carryback

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On Bugust 12, 1994, the Department of Revenue proposes
to amend ARM 42,16.104 relating to net operating loss carryback.
2, The rule as proposed to be amended provides as follows:

42.16.104 INTEREST ON UNPAID TAX (1) through (4) remain
the same.

{5) In the case where there is unpaid tax for a_year which
is reduced by the carryback of a subsequent year's net
operating loss, interest on Ehe unpald tax runs up to the later
of: (a} the due date of the loss year return, or (b).the date the
loss year return is actually filed. This limited 1interest
calculation applies only to the unpaid tax which is offset by
the net operating loss carryback.

AUTH: Sec. 15-30-305 MCA; JIMP: Sec. 15-30-142 MCA.

3. The proposed amendments to ARM 42.16.104 reflect what
dates are used to calculate interest when there is a carryback
of a net operating loss to the tax year which has been
previously unpaid. A decision from the district court in Alme
v. Department of Revenue, indicated the need for the amendments
to the rule.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Clec Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than July 22, 1994.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than July 22, 1994,

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
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adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

7
B :
/ 4
) £ — ; B
CLEO ANDEXSON ICK ROBINSON

Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42.23.606, 42.23,607, ) AMENDMENT of ARM 42.23.606,
42.23,608 and 42.23.609 ) 42.23.607, 42,23.608 and
relating to Estimated Tax ) 42.23.609 relating to Estimated
Payments } Tax Payments

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1, On August 12, 1994, the Department of Revenue proposes
to amend ARM 42.23.606, 42.23.607, 42.23.608, and 42.23.609
relating to estimated tax payments for corporations.

2. The rules as proposed to be amended provide as follows:

42.23.606 QUARTERLY ESTIMATED TAX PAYMENTS (1) Effective
for tax years beginning after December 31, 9897 1993, every
corporation which—camr—reasonably—expect—as—provided Trm—ARM

0 0 2

T must make estimated tax
payments if its annual tax is $5,000 or more.
(2) The $5,000 threshold ncludes any applicable surtax.

4 (3) If the §5,000 threshold is met, the taxpayer has
the option of submitting 80% of the current year's tax liability
in estimated payments or 100% of last year's liability provided
that the preceding taxable year was a period of 12 months and a
return was tlled for the preceding taxable year. By submitting
four equal quarterly payments totaling 100% of last year's tax
1iability, a taxpayer can ensure that no underpayment interest
penalty will accrue, regardless of the_ current year's tax
1iability, Corporations that file the preceding year's return
as _an _inactive corporation, ot as a Subchapter S corporation,
must submit B0% of the current year's tax llability in estimated
payments 1f the $5,000 threshold 1s met.

AUTH: Sec. 15-31-501 MCA; IMP: Sec. 15-31-502 MCA,
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42.23.607 COMPUTATION OF QUARTERLY ESTIMATED TAX UNDER-
PAYMENT INTEREST PENALTY (1) Except as provided in (2), a
taxpayer i1s presumed to have earned its income evenly throughout
the year. Accordingly, if the tax liability is imr—excess—of
$5,000 or more at the end of the year, the total—tax—tiabitity
muyst—be—drvided—by—12—to—determime—which—monrth—the—355066

,
threstroltd—was—met——Fhe—first—quarterty payment—date—after—the
monti—the—taxpayer-reached—the-45-000—threshold—willi-bethe-date

l E. !n. m'u_l d.,. ..bmmm———}f—mmt'—' - ‘was“""m"
described—inm15=-3r=516;-MCA;—willbegin—to—accrues taxpayer is
required to make estimated tax payments as described in 15-31-
502, MCA. If the payments are not made 1n accordance with 15-
31-502, MCA, the taxpayer must complete form CLT-4-UT to compute
the quarterly estimated tax underpayment interest penalty.

{(2) The provisions of (1) will not apply 1f the taxpayer
can establish that it did not earn its income evenly throughout
the year. To do so, the taxpayer must complete form CLT-4-UT
indicating when the income was earned. Approval of the
calculations shown on the form rests with the department which
can request additional information to support the calculations.

(3) If estimated payments are required to be submitted and
those payments are ettter insufficient, not submitted or are not
submitted timely, the 20% per annum underpayment interest
penalty will be computed on either the lesser of B0% of the
current year's liability or 100% of Ilast year's liability,
wirichever—is—tesss provided that the last year was a period of
12 months and the corporation filed a return,

AUTH: Sec. 15-31-501 MCA; IMP: Sec. 15-31-510 MCA,

42.23.608 BASIS FOR NOT WAIVING THE QUARTERLY ESTIMATED

TAX UNDERPAYMENT INTEREST PENALTY (1) Secttomr 15315027 MCh;
, . tiabiti A
of—the—tirird—fFiftir—eighth-and eteventh—monthss—H—the—tax
i i34 F ates;—estimated
payrenrts must--besubmitted—begimrinmg—with-the—fifteenth dayof
: . : t

i A ; : ;
¥ i 3 axpayer—can

$57698—threshotdi—the—underpayment—interest—penatty-woutd—mnot
appiy- A taxpayer is not immune from the quarterly estimated
payment requirement if the previous year's tax liability did not
equal or exceed $5,000.

$57000in—-the—previvas—year—is—not support—for not—reasomabiy
: i N et i _

r
t3r (2) A taxpayer is not immune from the quarterly
estimated payment requirement simply because it did not compute
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’ ’
know its tax liability
until the end of the year.
t4r (3) Lack of knowledge about the estimated payment
requirement 1s not a basis for having the underpayment interest
penalty waived.
15y —A—taxpayer may—submit—four—egquat—quarteriy—payments
: bttty : .
totatiing—106+—of —tast—year s —tax tability—Phis "’ii
br—Fi — 1
emd—of ~the—third; fiftir—eighth—and—eteventh momths—and —wit
alac grsu:e ;hﬂt no undezpaym?ut i"thﬁ’F’Peffiti.ftii accrue

AUTH: Sec. 15-31-5%01 MCA; IMP: Secs. 15-31-502 and 15—31:
510 MCA.

42.23,609 SHORT PERIOD RETURNS (1)~ —ataxpayer—has—=a

[
sixtthrmomthss Payments of estimated tax with respect to short
taxable years are to be made at the times and in_ the amounts
required for reqular tax years as Jisted in 15-31-502, MCA,
except that any installment that 1s not paid before the 15th day
gf’the last month of the short taxable year must be pald on that
ate.

For Example: X, a calendar year corporation, changes to a
fiscal year gtarting September 1. X wag required to make
estimated payments for the short tax year that runs from January
1 through August 3i. X had to make two 25% installments of
estimated tax, the first on or before April 15, and the second
on or before June 15, and had to pay 50% of the estimated tax on
or before Augqust 15 (the 15th day of the Tast month of the short
tax year), as the last installment.

12) If the tax period was three months or less, there
would be no quarterly estimated payment requirement.

AUTH: Sec. 15-31-501 MCA; IMP: Sec. I5—31—56%+ 15-31-502
MCA.

3. The Department is proposing to amend these rules to
comply with the legislative amendments made to sections 15-31~-
502 and 15-31-510, MCA, during the 1993 legislative session.
The proposed amendments delete language which was previously
necessary to comply with the law and has since been amended
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through statutory change. In addition, the amendments to ARM
42,23.609 will clarify the taxpayer's requirements for making
estimated payments for short period returns.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
ne later than July 22, 1994.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than July 22, 1994.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

C et Pl
CLEG ANDERSON HICK ROBINSON

Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING ON
of ARM 42.25,1201, 42,25.1206,) THE PROPOSED AMENDMENT of ARM
and 42,.25.1207; ADOPTION of 42.25.1201, 42.25.1206, and
RULES 1 through III; and 42,25.1207; ADOPTION of RULES
REPEAL of ARM 42.25.12013, I through II1I; and REPEAL of
42.25.1204, and 42.25.1205 ARM 42.25.1203, 42.25.1204,
relating to Horizontal Wells and 42.25.1205 relating to
Horizontal Wells

e Y st St e

TO: All Interested Persons:

1. On July 14, 1994, at 9:00 a.m., a public hearing will
be held in the 4th Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendments of ARM
42,25.1201, 42.25.1206, and 42.25.1207; adoption of new rules I
through III; and repeal of ARM 42.25.1203, 42.25.1204, and
42.25.1205 relating to horizontal wells.

2. The rules as proposed to be amended provide as follows:

42,25.1201 DEFINITIONS (1) remains the same.

AUTH: Sec. 15-1-201 MCA; IMP: 15-36-121 MCA.

42.25,1206 AVERAGE DAILY WELL PRODUCTION CALCULATION
(1) Frdeterminming-whether—ateaseorunithad-amaverage

datty productionr—of—10-barrels—of crude~oit—orless—per—weliy
: .

oty —those wells—thatproduced—crude oil—on—the iea?e ?’ F"’f

2y 1In determining whether a lease or unit has an average

daily production of 60,000 cubic feet or of natural gas or less

per well, only those wells that produced natural gas during the

prior calendar year shall be used in the calculation.
AUTH: Sec. 15-1-201; IMP: Sec. 15-36-121 MCA.

42.25.1207 STRIPPER EXEMPTION 1IN EXCESS OF ACTUAL
PRODUCTION 3 —Iftheaverage—datiyctrude—ort—production——for

MAR Notice No. 42-2-5465 12-6/23/94



-1664-

for—that—weti—during—the—quarter-ami—the—stripper-exemptionr—t5
parrels per-day—times—90—daysyr
{tay—canmot—be—offset—agrinst—productionr—durimg—that
quarter—outside-~the—geographic—area—ttease—or—unitized—area)
that—was—used—to—determime—the—stripper—welt—status—and
productiom—and
tbr—cammot—becarried—forward-to—a—subsequent—quarteyr—or
i £ rt—or-as—hegative
productions
(1) If a natural gas well that had an average daily
production of 60,000 cubic feet or less of natural gas for the
previous calendar year produces an average of less than 30,000
cubic feet of natural gas daily during the current quarter, the
difference between the total production from that well during
the quarter and the exemption provided in 15-36-131¢3), MCA
{30,000 cubic feet times 90 days):
fa) cannot be offset against production during that
quarter from outside the geographic area (lease or unjtized
area) that was used to determine the "less than 60,000 cubic
feet" status of the well and the production from that well; and
{b) cannot be carried forward to a subsequent quarter or
back to a previous gquarter as either a credit or as negative
production.
AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-36-121 MCA.

3. The rules proposed to be repealed are as follows:
42,25.1203 REPORTING REQUIREMENT FOR NEW WELLS found at

page 42-2581 of the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP: Secs. 15-23-601 and 15-36-121

MCA.

42.25.1204 NEW PRODUCTION TERMINATION found at page 42-
2582 of the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-36-121 MCA.

42.25.1205 STRIFPER TERMINATION found at page 42-2582 of
the Administrative Rules of Montana.
AUTH: Sec. 15~1-201 MCA; IMP: Sec. 15-36-121 MCA.

4. Proposed new rules I, II, and IIl do not replace or
modify any section currently found in the Administrative Rules
of Montana.

5. The rules as proposed to be adopted provide as follows:

NEW RULE I HORIZONTALLY COMPLETED OR RECOMPLETED WELLS

(1) For horizontally completed or horizontally recompleted
wells the operator must provide to the department of revenue a
copy of the horizontal certification from the board of oil and
gas conservation. If the operator does not provide the
certification, or the well is not certified by the board as
horizontally completed or recompleted, the well will not qualify
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for the 18 month exemption until such time as operator provides
the certification to the department,

(2) Production from wells certified by the board to be
horizontally completed will be exempt from the net proceeds tax
for the first 18 months following the last day of the calendar
month immediately preceding the month in which production for
sale from a crude oil well is pumped or flows.

For Example: First production for sale from a horizontally
drilled well is February 18, 1994, February 1994 will be
considered as the f£irst month of the 18 month exemption, and the
last month of the exemption will be July 1995. The first month
of taxable production in this example will be August 1995. The
exemption period begins the month in which production for sale
first occurs regardless of when the operator provides a copy of
the certification notice to the department.

(3) Wells certified by the board to be horizontally
recompleted and have not produced oil during the 5 years
immediately .preceding the month the well was horizontally
recompleted will be exempt from the net proceeds tax for the
first 18 months of production from the completion date on the
certification notice from the board. If a well is in primary
recovery when the 18 month exemption period has expired, the
well will be classified as a net proceeds well, and the
reporting and payment provisions of Title 15, chapter 23, part
6, MCA will apply.

(4) This section applies to a well reported as a net
proceeds tax well prior to recompletion as a horizontal well.
For wells certified by the board to be horizontally recompleted,
and which have produced oil during the 5 years immediately
preceding the month the well was horizontally recompleted, only
the incremental production from horizontal recompletion will be
exempt from the net proceeds tax for the first 18 months of
production from the completion date noted on the certification
notice from the board. The operator must provide a production
decline rate approved by the board. 1If a well is in primary
recovery when the 18 month exemption period has expired, the
well will be classified as a net proceeds tax well, and the
reporting and payment provisions of Title 15, chapter 23, part
6, MCA will apply.

{(5) This section applies to a well reported as local
government severance tax wells prior to recompletion as a
horizontal well, Wells certified by the board to be
horizontally recompleted and which have produced oil during the
5 vyears immediately preceding the month the well was
horizontally recompleted, only the incremental production from
horizontal recompletion will be exempt from the local government
severance tax for the first 18 months of production from the
completion date noted on the certification notice from the
board. The operator must provide a production decline rate
approved by the board. 1If a well is in primary recovery when
the 18 month exemption period has expired, the well will be
classified as a local government severance tax well, and the
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reporting and payment provisions of Title 15, chapter 36, part
1, MCA will apply.

AUTH: Sec. 15-1-201 MCA; IMP: Secs. 15—6—208, 15-23-601,
15-23-602, 15-23-603, 15-23-607, 15-23-612, 15-36-101 MCA.

NEW RULE II QUALIFICATION OF NEW OR EXPANDED RECOVERY
PROJECTS (1) For new or expanded enhanced recovery projects
the operator must provide to the department of revenue the
board's approval of the project and the designated area of the
project. If a project has not been approved by the board, the
operator will not be allowed to report and pay production taxes
at the reduced rates for incremental production.

(2) A tax return shall be filed for the wells in each
designated area. 1If the designated area for a new or expanded
enhanced recovery project does not include all the wells
reported as a lease or unit for tax purposes prior to the
inception of the new or expanded enhanced recovery project, the
wells not included in the designated area approved by the board
will continue to be reported as a lease or unit for tax purposes
and none of the production from wells outside the designated
area can be reported as incremental.

(3) No production will qualify as incremental prior to
January 1, 1994. For new or expanded projects commenced after
January 1, 1994, approval should be obtained from the board for
the project prior to the due date of any production tax returns.
If, however, such approval is not received until after the
returns are filed for any quarter the operator may file amended
returns after the board has approved the project and established
a production decline rate for the project.

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-23-601, 15-23-602,
15-23-603, 15-23-607, 15-23-612, 15-36-101 MCA.

NEW RULE IIT ALLOCATION OF INCREMENTAL PRODUCTION (1) 1If
the designated area of a new or expanded enhanced recovery
project has wells reported for tax purposes prior to the
inception of the new or expanded enhanced recovery project, both
under the local government severance tax (old wells) and net
proceeds tax (new wells), the operator must report and pay any
tax due at the appropriate applicable rates on the non-
incremental and incremental as local government severance tax
and net proceeds. For the purposes of this rule, net proceeds
includes production from horizontally completed wells after the
18 month exemption has expired.

(2) The amount of tax to be paid as local government
severance and net proceeds will be based upon a production ratio
determined each calendar year,

(a) Local Government $Severance Tax ratio (LGST) will be
computed by dividing incremental and non-incremental production
for the previous calendar year from wells classified as local
government severance tax wells by the total production for the
previous calendar year from the designated area of the new or
expanded recovery project.
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(b) Net Proceeds Tax ratio (NPT) will be computed by
dividing incremental and non-incremental production for the
previous calendar year from wells classified as net proceeds
wells by the total production for the previous calendar year
from the designated area of the new or expanded recovery
project.

(3) Incremental production to be reported as LGST and
subject to tax rates imposed by 15-36-101, MCA is the amount of
production computed when the LGST ratio determined above is
multiplied times the total incremental production for the
gquarter. The amount of non-incremental LGST production to bhe
reported and subject to tax rates imposed by 15-36-101, MCA is
determined by subtracting the amount of LGST incremental
production from the total LGST production,

(4) Incremental production to be reported as LGST and
subject to tax rates imposed by 15-23-607, MCA is the amount of
production computed when the NPT ratio determined above is
multiplied times the total incremental production for the
quarter., The amount of non-incremental net proceeds production
to be reported and subject to tax rates imposed by 15-23-607,
MCA is determined by subtracting the amount of net proceeds
incremental production from the total net proceeds production.

(5) The value for all production (incremental and non-
incremental) in a designated project will be based upon an
average price for the production sold from the project during
the quarter.

AUTH: Secs. 15-1-201 and 15-23-614 MCA; IMP: Secs. 15-23-
601, 15-23-602, 15-23-603, 15-23-607, 15-23-612, and 15-36-101
MCA.

6. Chapter 9 of the November 1993 Special Session Laws
provided for incentives to the oil industry for the employment
of special types of technologies to discover new 0il and costly
methods of recovering additional oil from existing oil fields in
Montana. This new tax law is a complex bill and rules are
necessary to determine how oil production will be allocated
between 0ld wells (LGST) and new wells (Net Proceeds). Also,
the rules provide the procedures producers must follow to
qualify horizontal wells and enhanced recovery projects for the
tax incentives.

These rules are being proposed in conjunction with rules
being adopted by the Department of Natural Resources and
Conservation, 0Oil and Gas Conservation Division. The 0il and
Gas Division will be responsible for determining what qualifies
as a secondary and tertiary recovery project, what the decline
rates are for gsecondary and tertiary recovery projects, and what
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the incremental increase in production has occurred as a result
of the new secondary and tertiary projects. Also, the 0il and
Gas Division will determine what qualifies as a horizontally
drilled well, Once these determinations are made the Department
of Revenue then can determine what tax rates are appropriate for
the secondary and tertiary recovery projects, and the
horizontally drilled wells.

The law these rules implement provides for lower rates of
tax for increased production from secondary and tertiary
recovery projects used to enhance oil production in Montana.
Since the lower rates of tax only apply to incremental increase
in production clear and concise regulations are necessary to
define what production will be taxed at lower rates and what
production will be taxed at the higher rates.

The new law alsoc allows for a longer tax holiday for
horizontally drilled wells. Horizontally drilled wells are to
be exempt from the net proceeds tax for 18 months, versus a 12
months exemption for wvertically drilled wells.  Therefore,
regulations are necessary to distinguish oil wells drilled
horizontally from vertically drilled wells.

7. 1Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than July 22, 1994.

8. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE CLASSIFICATION AND RATING COMMITTEE
OF THE STATE OF MONTANA

In the matter of the amendment
of rule 6.6.8301 concerning

) NOTICE OF AMENDMENT
)
updating references to the )
)
)
)

OF RULE 6.6.8301

NCCI Basic Manual for Workers’
Compensation and Employers’
Liability Insurance, 1980 ed.

TO: All Interested Persons.

1. On March 31, 1994, the classification and rating
committee published a notice of proposed amendment to rule
6.6.8301 concerning updating referencesg to the NCCI Basic Manual
for Workers' Compensation and Employers’ Liability Insurance at
page 608, 1994 Montana Administrative Register, issue number 6.

2, The classification and rating committee has approved
the amendment as proposed.

3. No comments or requests for hearing were received
regarding the proposed amendment.

4. The amendment becomes etfective July 1, 1994,

Robert Carlson, Chaiiperson
Classification and Rating Committee

/b<3/17- o fg{if:)iLifJ

Gary Spaeth
Rule Reviewer
State Auditor’s Office

Certified to the Secretary of State June 13, 1994,
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BEFORE THE BOARD OF ATHLETICS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to licensing) 8.8.2804 LICENSING
requirements, contracts and }) REQUIREMENTS, 8.8.2805

penalties, fees, and promoters )} CONTRACTS AND PENALTIES,
) 8.8.2806 FEES AND 8.8.3301
)

PROMOTER - MATCHMAKER

TO: All Interested Persons:

1. On April 28, 1994, the Board of Athletics published a
notice of proposed amendment of the above-stated rules at page
985, 1994 Montana Adminigtrative Register, issue number 8.

2. The Board has amended the rules exactly as proposed.

3. No comments or testimony were received.

BOARD OF ATHLETICS
ANDY VANDOLAH, CHAIRMAN

BY: (i;;lz /%Q ‘3@:(/4%

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(., St

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE BOARD OF CLINICAL
LABORATORY SCIENCE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF NEW
of a new rule pertaining to ) RULE I (8.13.306) CONTINU-
continuing education ) ING EDUCATION REQUIREMENTS

TO: All Interested Persons:

1. On March 31, 1994, the Board of Clinical Laboratory
Science Practitioners published a notice of proposed adoption
of the above-stated rule at page 611, 1994 Montana
Administrative Register, issue number 6.

2. The Board has adopted the rule as proposed, but with
the following changes:

"g.1 INUING EDUCATION R IREMENT (1) through
{1) (c) will remain the same as proposed.

(2) Continuing education may be obtained in any of the
following settings, and subject to any listed conditions:

(a) Any continuing education instruvesien offered QR
APPRQVED by the American society of clinical pathologists
(ASCP), national certifying agency (NCA), American medical
technologists (AMT), American society of clinical laboratory
science (ASCLS), national laboratory training network (NLTN},
laboratory education for North Dakota (LEND), Colorado
association for continuing medical laboratory eduction
(CACMLE), American association of blood banks (AABB), American
association of clinical chemists (AACC), er the American
gociety for microbiologists (ASM), THE ASSQCIATION OF

YTOGENETI NOLQGIST A TH NTERNATTIONAL IETY FOR
LINICAL ORATORY TECHNOLOGY (ISCLT THE RICAN
BI AL ME RATORIE
ROF ION, ETIE N _ANY QF THE ATE R _THE
MAN ATI

(b) College course work, approved by the board, which is
germane to the profession and contributes directly to the
professional competence of a clinical laboratory science
practitioner, i tnd
eriented;- and subject to the following limitations:

(1) through (c) will remain the same as proposed.

(3) through (d) will remain the same as proposed."
Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-201, MCA

3. The Board has thoroughly considered all comments and

testimony received. Those comments and the Board's responses
thereto follow;

I.. Gepneral Comments:

COMMENT 1: Susan Zanto appeared at the hearing and
presented oral testimony and written comments regarding the
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proposed rule. Ms. Zanto expressed her general support for
the rule as propoged, and stated that the rule would not place
an undue burden on any laboratorian in the state, whether
located in a rural or urban setting.

RESPONSE: The Board has considered the comment and
appreciates the support for the rule.

COMMENT 2: Michael Gard and three other individuals
{hereinafter Mr. Gard) jointly submitted written comments on
the proposed new rule. Mr. Gard suggests that the state
legiglation is an unnecessary infringement on the practice,
and contends that licensure of CLSP's is already adequately
governed by federal law.

RESPONSE: The Board disagrees with Mr. Gard's comment,
and notes the state legislation is in place and may not be
changed by the Board. The rule on continuing education has
been developed pursuant to statutory authority to do so.

COMMENT 3: Valerie Boyer submitted written comments on
the proposed rule, expressing her general support for the rule
on continuing education as proposed.

RESPONSE; The Board has considered the comment and
appreciates the support for the rule,

COMMENT 4: Hollis Lefever, M.D., submitted written
comments on the proposed rule. Dr, Lefever states that the
"legislation" is not needed, will not satisfy and clinical
necessity, and will be another governmental law to increase
the cost of providing health care.

RESPONSE; The Board disagrees with Dr. Lefever's
comment, and notes the state legislation is in place and may
not be changed by the Board. The rule on continuing education
has been developed pursuant to a statutory mandate to do so.

11, Comments gn rule l(al

COMMENT 5: Brian Guttermuth submitted written comments
on the proposed rule. Mr. Guttermuth states that fourteen
hours per year is too much, and presents an undue burden on a
licensed CLSP. Kris Kramer submitted written comments on the
proposed new rule on behalf of the North Valley Continuing
Education Consortium (hereinafter Ms. Kramer) a private agency
with membership of approximately seven hospitals and ten
clinics. Ms. Kramer suggests that fourteen hours of
continuing education is excessive in view of the demographics
of the state, and suggests that the requirement be lowered.
Michael Gard and four other individuals concurred with this
section of Ms. Kramer's and Mr. Guttermuth's comments, and
suggested that the requirement be lowered to between six and
ten hours per year, or twenty hours over a two year period.

RESPONSE; With respect to the fourteen hour requirement,
the statute requires that the board develop a rule on
continuing education that requires fourteen hours of
continuing education at a minimum. The Board hag no authority
to reduce this minimum by rule.
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I1l. Comments on rule 1(b)

Virginia DeNeve and another individual
submitted joint written comments on the proposed rule. Ms.
DeNeve suggests deleting the part of the rule that allows for
continuing education hours to be carried over from year to
year.

RESPONSE;: The Board disagrees with Ms. DeNeve's
suggestion. The Board wishes to allow individuals to take the
opportunity for longer seminars that may last longer than the
fourteen hours required per year. The Board believes that the
carry-over provision is necessary to encourage attendance at
such seminars, and to allow necessary flexibility for licensed
practitioners seeking continuing education opportunities.

IV, Comments on rule 2(a)

COMMENT 7: Linda Leshko and Karen Street appeared at the
hearing and jointly presented oral testimony on the proposed
rule. Ms. Leshko also submitted written comments along with
two other cytogenetic technologists. Ms. Leshko suggests that
subsection (2)(a) of the rule be changed by replacing the word
"ingtruction" in line 1 of (2)(a) with the word "activities",
and by adding the words "or approved" after the word "offered"
in line 1 of (2){a).

RESPONSE: The Board will delete the word "instruction®,
but will not replace it with any other word. The Board will
add the words "or approved" as suggested.

Ms. Leshko suggests that subsgection (2) (a)
include reference to the Association of Cytogenetic
Technologists (ACT), as that organization is the only
organization that offers continuing education that is directly
related to the field of cytogenetics.

RESPONSE: The Board agrees with Ms. Leshko's suggestion,
and will add the ACT as suggested.

Mark Birenbaum submitted written comments on
the proposed rule., Mr. Birenbaum suggests that the
International Society for Clinical Laboratory Technology and
the American Association of Bioanalysts should be included
among the organizations listed in subsection (2) (a). Mr.
Birenbaum states that ISCLT's continuing education programs
are approved by CEPA (Continuing Education for Professional
Advancement), that AARB's continuing education programs are
approved by PEER (Professional/Education Renewal), and that
continuing education programs from both ISCLT and AAB are
approved by the State of California. Mr. Birenbaum also
submitted a CEPA and a PEER application form for continuing
education program approval.

RESPONSE: The Board agrees with Mr. Birenbaum's
suggestion, and will add the ISCLT and the AAB as suggested.

COMMENT 10: Fred Ricka submitted written comments on the

proposed rule. Mr. Ricks suggests that large hospitals such
as St. Vincent's and Deaconess in Billings should be approved
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by the Board under section (2)(a). Mr. Ricks states that
Medical Reference Laboratories works in conjunction with $t,
Vincent's Hospital with a quarterly program that is
administered by a Dr. Schultz. Mr. Ricks states that ARUP,
Pathology Associates, and METPATH have similar programs in
place, Marsha Waterman submitted written comments cn the
proposed rule concurring with Mr. Ricks' suggestiong above.
Ms. Waterman also suggests the addition of MetWest, and Great
Falls Deaconess Hospital. Brian Sanders submitted written
comments on the proposed rule concurring with the suggestions
above. Mr. Sanders also suggests the addition of Columbus
Hospital in Great Falls, Deaconess in Billings, St. James in
Butte, St, Patrick's in Missoula, St. Pete's in Helena, and
the Mayo Medical Laboratories in Rochester be added as
approved agencies. Dr. John Smith also suggests that (2) (a)
include professional societies in any of the 50 states.
RESPONSE; The Board disagrees with the comments on
adding various hospitals and associations as approved
agencies, with the exception of the Mayo Medical Laboratories
and professional societies in any of the 50 states, both of
which will be added to section (2)(a). The Board notes that
hogpitals and the listed agencies may not have the formal
certification process in place for continuing education. The
Board notes, in addition, that programs taught at such
hospitals and agencies may still be approved for continuing
education under section (2) (c), on a case-by-case basis.

COMMENT 11: Mr. Ricks suggests the addition of CLMA to
section (2) (a) of the rule, and states that the Montana
Chapter of CLMA has three meetings per year, and offers
excellent educational programg at each of them. Mr. Gard, Mr.
Bell, Ms. Waterman, and Brian Sanders concurred in this
suggesation.

RESPONSE: The Board agrees with Mr. Ricks' comment, and
will add the CLMA as gsuggested.

COMMENT 12: Mr. Ricks states that every lab and hospital
is required to have specific training for OSHA requirements,
and that many hospitals offer education programs to orientate
personnel to all aspects of health care. Mr. Ricks also
states that the Red Cross offers a number of programs that are
brought to various cities, and that such programs usually get
PACE credits. Tim Russell submitted written comments on the
proposed new rule raising the same iggues as those raised by
Mr. Ricks immediately above. Mr. Russell seeks clarification
as to whether education in such areas as CPR, OSHA, infection
control and AIDS education will be given credit toward the
fourteen hour requirement. Barbara Keever also submitted a
concurring comment in this regard.

RESPONSE; The Board has considered the comment, and
notes that any of the programs listed in comment 12 may be
approved under section (2) (a) if approved by one of the listed
agencies, or (2) (c¢), if relevant to the practice of a CLSP,
upon a case-by-case approval of such by the Board.
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: Mr. Ricks states that instrument vendors
such as Beckman, Coulter, and Sysmex give in-gervice training
as well as formal schools for operation of specific equipment.
Under section (2) (a) if approved by one of the listed
agencies, or (2)(c), if relevant to the practice of a CLSP,
upon a case-by-case approval of such by the Board.

RESPONSE; The Board has considered the comment, and
notes that instrument training may be approved under section
(2) (a) if approved by one of the listed agencies, or (2} (c¢),
if relevant to the practice of a CLSP, upon a case-by-case
approval of such by the Board.

COMMENT 14: Mr. Ricks suggests that continuing education
should be based on an honor system, with a requirement of the
professional's signature attesting to the fact that he or she
had satisfied the continuing education credit requirements.
Mr. Ricks suggests that a well-publicized random audit system
of 5-10% would be sufficient to discourage abuse of the honor
system, and suggests that violators should be fined or
suspended.

RESPONSE: The Board is willing to consider using an
honor system at some time in the future, but is unwilling to
do o at this time. The Board may consider adding an honor
system at a later date after reviewing the continuing
education reporting process as currently proposed.

COMMENT 15: Ms. Hanson suggests that section (2) (a)
include any group authorized by NCA to provide continuing
education, and any professional laboratory organization,
laboratory instrument manufacturer, or laboratory supplier.

RESPONSE;: Please see responses to comment 7 with respect
to NCA, comment 10 with respect to professional laboratory
organizationa, and comment 13 with respect to instrument
manufacturers.

Rebecca Smith submitted written comments on
the proposed rule. Ms. Smith states that a greater variety of
programs and educational opportunities should be applicable
toward the continuing education requirements, and should not
be restricted to approved programs under (2)(a). Ms. Smith
states that she believes that the rule is discriminatory
against small rural hospitals and clinics, and urges the Beoard
to take geographic factors into consideration in developing
this rule.

RESPONSE: The Board disagrees with Ms. Smith's comment,
and believes that the rules provide adequate flexibility to
all practitioners, whether rural or urban. The Board notes,
in addition, that continuing education is not restricted to
courses offered or approved by certifying agencies. Section
2(c) provides for case-by-case approval of the Board for
programs as well.

COMMENT 17: Brian Guttermuth submitted written comments
on the proposed rule. Mr. Guttermuth states that he is
opposed to a requirement that all continuing education hours
would have to be obtained from a sponsoring agency.
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Please see response to comment immediately
above, There is8 no requirement that all continuing education
be obtained from a sponsoring agency.

V. Comments on rule 2(b)

: Ms. Hanson suggests that the language
"provided that the course is clinical laboratory oriented" is
restrictive and should be removed. Ms. Hanson suggests that
college courses on such topics as stress management,
communication techniques, computer literacy, management
techniques, accounting, finance, intexpersonal relations,
death and dying, and legal aspects of health care are all
relevant to the practice of a CLSP, and should be given
credit.

RESPONSE: The Board agrees with the comment, and will

gtrike the language as suggested.

VI n

19; Craig Bell submitted written comments on the
proposed rule. Mr. Bell suggests that the rule provide for
approximately 4-5 hours to be earned in non-sponsored
continuing education activities, with a signed statement
provided by the individual stating what was donhe and
accompanied by documentation of attendance.

RESPONSE: The Board notes that section (2) (¢} allows up
to the total hours of continuing education required to be
earned from a non-sponsored offering, provided that it is
approved by the Board on a case-by-case basis.

Mr. Ricks states that membership to state or
national organizations and receipt and reading of jourmals
qualifies for continuing education credits in some states for
the professions of nursing, MD's and MT's. Deborah Hanson
submitted written comments on the proposed rule raiging the
same issues as those raised by Mr. Ricks immediately above.
Ms. Hangon suggests that one or two continuing education hours
should be granted for membership in a professional
organization, due to the timely information and informal
education these groups provide. Ma. Waterman submitted a
concurring comment in this regard, suggesting that such
membership should count for 20-25% of the requirements. Brian
Sanders also submitted a concurrxing comment.

RESPONSE: The Board disagrees with the comment.
Membership in a professional society does not provide adequate
assurance that the licensed individual is obtaining a learning
experience. In addition, there is no means of ensuring that
the individual will take advantage of the learning
opportunities provided through membership. The Board is also
uncomfortable either encouraging or discouraging membership in
private organizations.

John Smith, M.D. submitted written comments

on the proposed rule. Dr. Smith requests that the Board
account in its rule for medical doctors who may perform a few
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simple laboratory procedures which pertain to a sub-specialty
of CLSP, but who do not wish to attend courses that do not
pertain to their sub-specialties as medical doctors.

RESPONSE;: The Board notes that section 37-34-302(1),
MCA, excludes physicians from the licensure requirements for a
CLSP. Thus, a physician would not be required to comply with
continuing education reqguirements for a CLSP, unless also
licensed as a CLSP. If licensed as a CLSP, the physician
would have to comply with continuing education credits as
would any other licensed individual.

COMMENT 22; Ms. DeNeve suggests that pathologists and
doctors' lectures or presentations that are oriented to
Clinical Laboratory Science, and hospital workshops pertaining
to professionalism, management, or clinical acience should be
given credit for continuing education. Ms. DeNeve also
suggests that reading material that pertains to Clinical
Laboratory Science be given credit with one hour of reading
worth fifteen minutes of continuing education. Ms. DeNeve
suggests a cap on the number of hours that could be gained
through reading.

RESPONSE;: The Board has considered the comment, and
notes that any of the programs listed in comment 22 may be
approved under section (2) (a) if approved by one of the listed
agencies, or (2)(c), if relevant to the practice of a CLSP,
upon a case-by-case approval of such by the Board.

VII. Comments on rule 2(d)

Susan Reavis submitted written comments on
the proposed new rule. Ms. Reavis expressed her general
approval of the rule as drafted. Ms. Reavis, however, seeks
clarification as to whether the limitation on audio or video
instruction in section (2) (d) applies when a graded
examination is given after completion of the video or audio
instruction.

RESPONSE; The Board notes that comment 23 and subsequent
comments demonstrate substantial opposition to a limitation on
video or audio instruction. Thus, the Board will delete
subsection (2)(d).

COMMENT 24: Ms. Kramer seeks clarification as to what is
meant by video or audio instruction in subsection (2) (d).
Specifically, Ms. Kramer guestions whether it could include
interactive teleconferences, self-instructional material, or
anything that is not directly participatory. Ms. Kramer
states that this limitation would make it extremely difficult
for CLSP's in rural settings to meet the continuing education
requirements, and suggests that the limitation on such
instruction be removed from the rule so that any program
approved by one of the agencies in (2) (a) would be approved
for all fourteen houra. Michael Gard, Deborah Hanson, Sharon
Thompsen, Tim Russell, Barbara Keever, and Brian Sanders
concurred with Ms. Kramer's comments on this section.

RESPONSE: Please see response to comment 23 above.
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Ms. Waterman suggests the addition of a
method of documentation for audio or video instruction, such
as a certificate from the lending organization upon return of
the material.

RESPONSE: Please see responsge to comment 23 above.

VIII. Commente on rule (3)

COMMENT_26: Ms. Kramer seeks clarification as to whether
a CLSP who i8 an instructor for an intern enrolled in a
recognized school for CLSP's can earn continuing education
hours for his or her instruction of such student. Ms, Kramer
also geeks clarification as to whether a CLSP can earn
continuing education credit for time spent in training
geminars to learn the specifics of an instrument or diagnostic
tool.

RESPONSE: The Board notes that Mg. Kramer's scenario
regarding instruction would qualify for credit, provided that
the instructor is not employed by a university or college, as
restricted in section (3)(d).

1X n n 1

COMMENT 27: Ms. Hanson suggests the deletion of section
(3) {(d), claiming that the limitation is arbitrary, biased, and
discriminatory.

RESPONSE: The Board disagrees with Ms. Hanson's
suggestion. Continuing education credit will not be given for
a licenged individual performing his or her job, whether as a
teacher, a laboratory director, or other professional.

BOARD OF CLINICAL LABORATORY
SCIENCE PRACTITIONERS
JOANN SCHNEIDER, CHAIRMAN

-
. oo -
BY: / M Y7 Koo low
ARNIE M. DBARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

[:;ZLM.'?Ziéiiéztlét:”

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 13, 1964.
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BEFORE THE BOARD OF COSMETOLOGY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules } AND ADOPTION OF RULES
pertaining to the practice of } PERTAINING TO THE PRACTICE
cosmetology, manicuring and ) OF COSMETOLOGY, MANICURING
electrolysis ) AND ELECTROLYSIS

TO: All Interested Persons:

1. On February 24, 1994, the Board of Cosmetology
published a notice of public hearing on the proposed
amendment, repeal and adoption of rules pertaining to
cosmetology, manicuring and electrolysis at page 331, 1994
Montana Administrative Register, issue number 4. The hearing
was held on March 21, 1994, at 9:00 a.m., in the conference
room of the Professional and Occupational Licensing Bureau,
Helena, Montana.

2. The Board has amended ARM 8.14.601, 8.14.605 through
8.14.607, 8.14.801 through 8.14.803, 8.14.805 through 8,14.807,
8.14.813, B8.14.814, 8.14.817, 8.14.818, 85.14.902, and 8.14.904
through 8.14.906; repealed ARM 8.14.808, 8.14.907 through
8.14.909 and 8.14.1003; and adopted new rules I (8,14.1005%)
and II (8.14.402) exactly as proposed. The Board has amended
ARM 8.14.401, 8.14.602, 8.14.603, 8.14.608, 8,14.815,
8.14.816, 8.14.903 and 8.14.1004 as proposed but with the
following changes: (The authority and implementing sections
will remain the same as proposed in the original notice.)

"g.1 EN RE MENT! (1) All persons engaged
in the practice or teaching of cosmetology muat display their
cosmetology license in a conspicuocus place at their work
station, T E ER EN. Y VER

(2) will remain the same as proposed.”

" 4 INSP, N (1) through (4) will remain the
same as proposed.

(5) The floor plan of the school shall indicate the
number of students the school plans to enroll. The equipment
listed in subsections (a) through (p) below shall be required
for a school with 1 to 15 students, unless otherwise specified
below. For 16 to 30 students, the amount of equipment
required below shall be doubled. For 46 31 to €8 45 students,
the amount of equipment required below shall be tripled, and
so0 on:

(a) through (c) will remain the same as proposed.

(d) 4 wet sterilizerS consisting of 1 covered cleanser
and 1 covered disinfectant+. NON-COV

T, MAY D ROVID T AND
DISINFECTI ION IS CHANGED AFTER EACH H
(e} through (7) will remain the same as proposed."

"8,14,603 SCHOOL OPERATING STANDARDS (1) through (14)
will remain the same as proposed.
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(15) 1If for any reason a student discontinues his or her
enrollment, the school shall within 2 14 days, send
notification to the office of the department to that effect
together with a statement of the hours completed by the
student. Upon re-enrollment in any school, the school shall,
within 2 14 days, send notification to the office of the
department to that effect,

(16) through (18) will remain the same as proposed."

"g. .14 INSTR R_R R NTS - HER - TRATNTN!
PROGRAMS (1) through (6) will remain the same as proposed.
7 PLET HER - TRATNIN(
CADET TEACHERS MAY CONTINUE TO FUNCTION AS CADET TEACHERS
ATION VAT R THE NEXT
REGULARLY SCHEDULED EXAMINATION FOR INSTRUCTORS."

"8,14.815 CONTINUING EDUCATION - INSTRUCTORS (1) will
remain the same as proposed.

(2) No more than 5 hours out of the 15 hours per year
required for continuing education may be obtained at trade
shows or courses in which a particular product is being

promoted. CREDIT WILL BE ALLOWED FOR EDUCATION AT TRADE SHOWS

R_COURSES IN WHICH A PAR LAR PRODUCT I NG_PROMOTED
THE E PPROVED A H
N D H APPROV. RE A oD
QOF VERIFYING ATTENDANCE, SUBMITTED BY THE INDIVIDUALS PUTTING
ON_THE SHOW,

(3) and (4) will remain the same."

" 4.81 ALQNS - TQLOGICAL /MANT ING (1)
through (4) (a) will remain the same as proposed.
(b) 1 wet sterilizer consisting of 1 covered cleanser
and 1 covered disinfectant. NON-CQVERED CLEANSERS AND
INFECTANT, D, PROV THAT T AND
DISINFECTING SQLUTION IS CHANGED AFTER FACH USE;
(¢) through (f) will remain the game as proposed.
(g) mechanical ventilation to include
3 : ; : - a general,
FRESH AIR exhaust system that provides for i t

dijution-of roem—air AT LEAST 4 AIR CHANGES PER HOUR;

(5) through (11) will remain the same as proposed.

(12) Salon licenses must be placed in a location that
can be viewed by the general public. Personal and booth
rental licenses for personnel must be displayed at the

person's work station. ADDRE N, NSE Y
BE COVERED."
"8,14.903 INSPECTIQN AND EQUIPMENT (1) will remain the

game as proposed.

(2) A separate classroom is required and must have
sufficient charts, blackboards, chairs and up-to-date books,
Eo—ine
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+e+~—¥he—H%fSﬁee—Wemaﬁr—by—Bfergeberfwefeeabigtbr—and

Simen; medical dicticnary, current electrology magazines and a

copy of electrology laws and rules,

This room may be used as

a recitation, demonstration, study room and reference library.

(3) through (4) (e) will remain the same as proposed.

(f) F-wet—sgteriiizer LIQUID STERILIZERS AND AN
AUTQCLAVE;

(g) and (h) will remain the same.

(i) 24 pair tweezers,

(3) 12 pair regular forceps for ingrown hair,

(k) through (11) will remain the same as proposed.

{12) ONLY PRE-STERILIZED, DISPOSABLE NEEDLES MAY BE USED
FOR ELECTROLYSIS SERVICES ON ANY INDIVIDUAL IN A LICENSED
SCHOOL . "

"8.,14,1004 SALON (1) through (4) will remain the same
ag proposed.

{a) either a high freguency generator, galvanic
generator, or electrolysis machine (dispergive or inactive

electrode with connections to the machine,
metal rod or water jar,
oRe- i

{b)

(c)
(h)

(i)
(3)
(k)
(1)

such as wet pad,

necesgsary for electrology treatments,

2 )
DISPOSABLE PRE-STERILIZED needleg of-wvarteus

IN gizes 2, 3, 4,
through (g) will remain

and 5

the same as proposga.

covered containers for ALL lotions, soaps,
gterilizing agents and cottont—=— =4 TGO BE
USED_ON_PATIENTS
will remain the same as proposed.
fine pointed epilation forceps......... + 4
will remain the same as proposed.
draping sheets QR TOWELS............... 6.

(S) . . ONLY PRE-STERILIZED, DISPOSABLE NEEDLES MAY BE USED

FOR _ELECTRQLYSIS SERVICES ON_ANY INDIVIDUAL IN A LICENSED

SALON. "
3.

testimony received.

thereto,

The Board has thoroughly considered all comments and

follow:

Comments regarding 8,14.401

OMMENT 1;
written comments on the proposed rule changes.
suggests that 8,14.401
work stationm,

Farrel Griffin

(1)

Those comments,

(Mr.

and the Board's responses

Griffin) submitted

Mr. Griffin

should be changed to read "at their
reception area or a central office."

RESPONSE: The Board disagrees with Mr. Griffin's
suggestion, and believes that the license should be displayed

at the work station in order to allow the public to see
whether the individual working on them is licensed to practice
as a cosmetologist.

COMMENT 2: Darlene Battaiola

written comments on the proposed rule changes.

(Ms. Battaiola) submitted

In addition,

eight other individuals signed a sheet indicating their

Montana Administrative Registor
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agreement with Ms. Battaiola's comments. Ms. Battaiola states
that requiring the posting of the license at the work station
gserves no purpose. Ms. Battaiola believes that requiring the
posting of licenses in the general work area is sufficient.
Ms. Battaiola also states that the posted licenses should not
have the home address on them, as it allows the dissemination
of personal information to the public.

RESPONSE; With respect to the issue on location of the
license, please gee response to comment 1 above. With respect
to the issue of private address of the licensee, the Board has
changed the language of 8.14.401 to reflect that the private
address of the licensee may be covered.

Comments regarding 8.14.602

NT 3: Ms. Battaiola indicates her support for the
change to 8.14.602(1) if the intent is to disallow a board
member from inspecting a school. Ms, Battaiola suggests that
subsection (5)'s requirement of doubling the equipment for one
extra student would be costly, and that a ratio system would
be much fairer. Ms. Battaiola also states that the rule needs
further review, as it does not provide for an increase in
equipment for increases of students from 30 to 46.

Ms. Battaiola states that the requirement for wet
sterilizerg with a covered cleanser (subsection (5)(d))} is
confusing. Ms. Battaiola states that implements should be
cleaned in detergent and hot water prior to being immersed in
a disinfectant, and that the containers of hot water and
detergent should be changed after each use. Ms. Battaiola
suggests that the rule be changed to provide for this method
without a covered cleanser requirement.

Ms. Battaiola questions whether subsection (5) (j)
requires step-on lids as the inspection report calls for.

RESPONSE: The Board disagrees with Ms. Battaicla's
suggestion to use a pro-rated system for required equipment,
and believes that the proposed system provides the licensee
with a clear guideline the way it is currently proposed. With
respect to an increase in equipment for increases of students
from 30 to 46, the Board has changed the rule as suggested.
With respect to the issue of covered c¢leanser in (S) (d}, the
Board has changed the rule to provide that a non-covered
cleanser or disinfectant may be used if the solution is
changed after each use, and that otherwise a covered cleanser
and disinfectant is required. With respect to section (5) (j),
it does not require a step-on lid,.

COMMENT 4; Mr. Griffin suggests that the proposed
changes to 8.14.602 should apply only to schools licensed
after the date of the rule change. Mr. Griffin suggests
adding language that would clarify that the new rule changes
do not affect schools that were licensed prior to the rule
changes.

RESPONSE; The Board disagrees with Mr. Griffin's
suggestion that the rules may not apply to existing schools.
The rule changes affect sanitation requirements that apply to
new and existing schoola. The Board notes, in addition, that
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the proposed rule change lowers the requirement for much of
the equipment required in a school, and does not affect the
structure of the building in which the school is located. The
Board intends to enforce this rule equally with respect to all
licensees.

Comments regarding 8.14.603

: Mr. Griffin states that the two day

requirement for notification of the dis-enrollment of a
student is unreasonable. Mr. Griffin states that this rule
does not allow for a school owner to be away from his/her
school for any purpose for longer than two days. Mr. Griffin
states that the rule should be changed to provide for
notification within thirty days. Ms. Battaiola submitted a
concurring comment.

RESPONSE: The Board has changed its rule in response to
the comments, and will require notification within fourteen
days.

COMMENT 6; Ms. Battaiola suggests that making school
records available to the inspector (subsection (6)) seems
unnecessary and beyond the scope of the duties of the
ingpectors. Ms. Battaiola states that disciplinary actions
against a student should not be required to be reported to the
Board- (subsection (14)), as it constitutes a violation of the
student's privacy.

RESPONSE: The Board disagrees with Ms. Battaiola's
comments. Supervision of schools and students is the direct
regponsibility of the Board, under Section 37-31-203(4) & (5),
MCA. Making school records available to the inspector is a
necessary component of such supervision. Reguiring the
reporting of school disciplinary actions to the Board does not
constitute a violation of the student's privacy, as the Board
has the duty to regulate students under its rulemaking
authority. The Board will, ¢f course, maintain the
confidentiality of student files.

mm regardi .14.605

COMMENT 7; Donovan Lindsay (Ms. Lindsay) submitted
written comments on the proposed rule changes. Ms. Lindsay
states that subsection (8) of 8.14.605 should be changed. Ms.
Lindsay states that allowing 125 hours of credit for a
manicurist who enrolls in a cosmetology course is unfair,
given that a manicurist has 350 hours of manicuring education
at the time of licensure. Ms. Lindsay states that subsection
(8) should allow 200 hours of credit for a manicurist who
enrolls in a cosmetology course, as there are 200 hours of
manicuring instruction required as part of the cosmetology
course.

RESPONSE: The Board agrees with Ms. Lindsay that there
should be some standard for reviewing requests for transfer of
credit between a manicuring and cosmetology program,. The
substance of subsection (8), however, was not proposed for
change in the notice of proposed rule changes, and cannot be
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changed in the adoption notice. Proposed changes to
subsection (8) would have to be noticed separately.

COMMENT 8: Mr. Griffin states that the five day
requirement for notification of a student'’'s completion of
training is unreasonable, as it does not allow for a school
owner to be away from his or her business for a period longer
than five days. Mr. Griffin suggests that the rule be changed
to provide for notification within thirty days.

NSE; The Board disagrees with Mr. Griffin's
comment, and will require notification within five days as
propoged. The Board will not allow thirty days as suggested
by Mr. Griffin because students who complete their training
program often need documentation of final hours sent to the
Board offices immediately to allow them to start work on a
temporary permit,

I in 14,6

Mr. Griffin states that the law does not
provide for the Board to make rules requiring submission of
registration papers of students to the Board. Mr. Griffin
states that the rule should be removed.

RESPONSE: The Board disagrees with Mr, Griffin's comment.,
The Board has specific authority to develop rules governing
the instruction of students and supervision of schools, under
Section 37-31-203(4) & (5), MCA. Requiring submigssion of
registration papers of such students is a legitimate exercise
of the Board's rulemaking authority in this regard, as it
allows the Board to keep track of the status of students in
the licensed schools.

Ms. Battaiola states that she does not
believe that subsection (3) should be removed if it would then
require a school to transfer hours for a student not in good
standing. Ms. Battaiola suggests that the removal of this
section would encourage violation of school contracts by
students who wish to avoid paying their school bills.

RESPONSE: The Board disagrees with Mas. Battaiola's
comments on this section. Subsection (3) was removed to take
the Board out of an area over which it does not wish to be
involved. Bill collection is a private matter between the
student and the school, and will not be enforced through a
licensing regulation.

Comments regarding 8.14,408

Mr. Griffin states that there is no statute
that requires a cadet instructor to register with the Board
upon enrollment into school. Mr. Griffin states that
gubsection (5) should be removed.

The Board disagrees with Mr.Griffin's comment.
The Board has specific authority to develop rules governing
the instruction of students and supervision of schools, under
Section 37-31-203(4) & (5), MCA. A cadet instructor is a
student. Requiring submission of registration papers of such
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cadets is a legitimate exercise of the Board's rulemaking
authority in this regard, as it allows the Board to keep track
of the status of cadets in the licensed schools. A cadet
instructor can operate only under the direct supervision of a
licensed instructor. Thus, the Board needs to know the status
of individuals who are teaching in schools of cosmetology,
whether as licensed instructors or cadet instructors.

COMMENT 12: Ms. Battaiola states that subsection (7)
should not be removed, as it opens the door for cadet teachers
to function in a school for an indefinite period. Ms.
Battaiocla suggests that this could lead to cadet teachers
being misused as an additional instructor.

RESPONSE: The Board agrees with Ms., Battaiola that there
needs to be a provision prohibiting a cadet teacher from
functioning indefinitely once training is complete. The
Board, however, is uncomfortable with the language of
subsection (7) as previously written. The Board will change
subsection (7) to provide that a cadet instructor who has
completed the training may continue to function as a cadet
ingstructor until the examination results are available from
the next regularly scheduled examination for licensed
ingtructors, but no longer.

ity rdin 4 1

COMMENT 13: Mr. Griffin suggests that subsection (5) (a)
should be changed to provide for administration of the
instructor's exam at a test site convenient for the applicant.
Mr. Griffin suggests that there are other individuals or
agencies qualified to administer this test, such as the Adult
Education Center, the Job Service, high schools, or colleges.
Mr. Griffin suggests that subsection (5)(d) is in conflict
with section 37-31-308(1), MCA, and should be removed.

RESPONSE: With respect to subsection (5) (a), the Board
contracts with a national testing agency that requires
confidentiality of examination materials, and prohibits
disclosure of examination materials to parties outside of the
Professional and Occupational Licensing Bureau. Thus, the
Board will leave subsection (5) (a) as proposed. With respect
to Mr. Griffin's comment on subsection (5) {(d), that section
was not proposed for change in the notice of proposed rule
changes, and cannot be changed in this adoption notice.
Changes to section (5)(d) will need to be noticed separately.

Commentsg regarding 8.14,81%5

COMMENT 14: Mr. Griffin states that subsection (2) is in
conflict with section 37-31-322, which requires that
continuing education be offered at "a school approved by the
Board." Mr. Griffin states that classes taught at trade shows
do not qualify under this requirement, and that subsection (2)
gahould be removed, Ms. Battaiola submitted a concurring
comment, and states that there is no means to establish
creditable attendance at trade shows.
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BESPONSE: The Board disagrees with Mr. Griffin that the
rule is in conflict with gection 37-31-322, MCA. Section 37-
31-322(2) (a), MCA, requires that the training be completed "at
a school approved by the board." The rule does not provide
that such approval is no longer necessary. The Board would
have to approve of a trade show as an approved school of
continuing education in order for such program to qualify for
continuing education. In order to clarify its intent in this
regard, the Board will add the language "provided that the
trade show has been approved by the Board as a school of
continuing education."” With respect to Mg, Battaiola's
comment, the Board will change the rule to provide that there
must be documented attendance at trade shows in order for
credit to be given.

mmentg re in 4.81

COMMENT 15: Tracy Hayward of Hennessy's Hair Salon,
appeared at the hearing and presented oral testimony regarding
the proposed rule changes. Ms. Hayward questions whether
modelling touch-up will be allowed outside of the salon, at
for instance, a fashion show. Ms. Hayward suggests that this
should be allowed by rule. Ms. Hayward also reqguests whether
the address may be covered up when a license is posted on the
mirror. Ms. Hayward states that the personal address should
not be required to be displayed.

RESPONSE: The Board disagrees with Mg, Hayward's
suggest'ion. The rule does not provide for practice of
cosmetology or manicuring outside of a licensed salon, because
section 37-31-301, MCA, provides that such practice may occur
only in a licensed salon. With respect to Ms. Hayward's
comment. on the personal address, please see response to
comment 2 above.

COMMENT 16: Valerie Meyer and Janice Hays both appeared
geparately at the hearing and presented oral testimony
regarding the proposed rule changes. Both also submitted
written comments as well. Ms. Meyer and Ms. Hays suggest that
gubsection (4) (g) of 8.14.816 is inadeqguate. Ms. Meyer states
that the federal studies (IOSH) have determined that charcoal
filtration systems at manicuring tables are insufficient, and
that the Board should require at least manufacturer's
specifications which require local exhaust. Ms. Hays
indicates, in addition, that more ventilation should be
enforced for all services in a cosmetology salon. Both of the
individuals indicate that there are many health problems
associated in the cosmetology profession that are directly
attributable to lack of sufficient ventilation, and suggests
that the Board of Cosmetologists draft rules that will reduce
the exposure of such individuals to harmful chemicals.

RLEGPONSE: The Board agrees with Ms. Meyer and Ms. Hays
that ventilation needs to be improved. The Board will strike
the language in subsection (4) (g) starting with the words
"ejither a manicure", and ending with the words "charcoal
filtering system," and will reqguire a general, fresh air
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exhaust system that provides for at least four air changes per
hour.

COMMENT 17: Scott and Val Steckly (The Stecklys)
submitted written comments on the proposed rule changes. The
Stecklys state that this rule should require some form of
fresh air circulation in addition to the charceocal filter
systems, in order to adeguately protect the customer's and the
licensee's safety.

RESPONSE: Please see the response to comment 16 above.

COMMENT 18: Ms. Batraiola suggests that the requirement
for a covered cleanser (subsection (3) (b))} be left out. Ms.
Battaiola questions whether the requirement for an accessible
regtroom will be eliminated with the deletion of subsection
(5). Ms. Battaiola agrees with the changes to subsections (9)
and (10), but questions why this language was rejected when
suggested at an earlier rule hearing. Ms. Battaiola suggests
that subsection (12) be changed according to her comments on
8.14.401.

RESPONSE: With respect to the issue of covered cleanser
in (3) (b}, the Board has changed the rule to provide that a
non-covered cleanser or disinfectant may be used if the
solution is changed after each use, and that otherwise a
covered cleanser and disinfectant ig required. The Board
notes that there is still a requirement for a separate
restroom under new subsection (5). With respect to the
comment on subsectiong (9) & (10}, the Board cannot respond
without information as to when such a proposal was rejected.
With respect to subsecticn (12), the Board has added language
that the personal address may be covered by the licensee.

ommen rdin .14.817

COMMENT 19: Ms. Battaiola gquestions whether this rule
change would now allow booth renters to work at various
stations within a salon. Ms. Battaiola suggests that the
intent of the rule is good, but that it allows far too much
personal interpretation.

RESPONSE: The Board disagrees with Ms, Battaiola's
comments on this section, and will allow booth renters to move
.within a salon from one booth to another without obtaining a
new license for each location moved to within the salon.

Comments regarding 8.14.902

COMMENT 20: Ms. Battaiola suggests that making school
records available to the inspector (subsection (2)) seems
unnecessary and beyond the scope of the duties of the
inspectors. Ms. Battaiola states that disciplinary actions
againsgt a student should not be required to be reported to the
Board (subsection (14)), as it constitutes a viclation of the
student's privacy.

RESPONSE: The Board disagrees with Ms. Battaiola's
comments. Supervision of schools and students is the direct
responsibility of the Board, under Section 37-31-203(4) & (5),
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MCA. Requiring the reporting of school disciplinary actions
to the Board does not constitute a violation of the student's
privacy, as the Board has the duty to regulate students under
its rulemaking authority. The Board will, of course, maintain
the confidentiality of student files.

rdin 4

COMMENT 21: Helen Arthur (Ms. Arthur) submitted written
comments8 on the proposed rule changes, Ms. Arthur suggests
that the book "Electrolysis" by Shapiro be replaced by "Modern
Electrology-Excess Halr, Its Causes and Treatment" by Fino
Glor. Ms. Arthur states that Gior's book is more up to date,
comprehensive, and easy to read. Ms. Arthur alsoc suggesta the
deletion of the reference to "The Hirsute Female" as it is
written to physicians rather than electrologists. Ms. Arthur
suggests the addition of the book "Female Hirsutism: An
Enigma" by Linda Edsell.

Ms. Arthur suggests that subsection (3) be changed to
require ligquid sterijilants for wet sterilizer and an autoclave
for complete sterilization. Ms. Arthur also sugygests that
only pre-sterilized digposable needlesg be allowed to prevent
the spread of infectious diseases. Ms. Arthur also suggests
that subsection (3) (j) be changed to require at least two
dozen regular tweezers and one dozen forceps for ingrown hair,
as they cannot be used for more than one patient without first
sterilizing.

RESPONSE: With respect to the comments on texts, the
Board believes that the specification of particular books is
no longer necessary, and would unnecessarily prohibit the use
of appropriate texts as they become available. Thus, the
Board will delete all of subsection (2), after the words "up-
to-date-books" through "Gilbert Simon". This will allow
greater leeway for the schools to chose its own texts. With
respect to Ms. Arthur's comments on subsection (3), the Board
agrees with the comments, and has changed the rule in
accordance with such suggestions.

Comments regardin 14.906

COMMENT 22: Ms. Arthur suggests that a student be given
credit for performance of service on his or her self. Ms.
Arthur gtates that all students start out by working on
themselves and graduate to working on other people.

RESPONSE: The Board disagrees, and will not provide for
credit when a student works on his or her self.

onmm. re in 4 4

COMMENT 23: Ms. Arthur suggests the deletion of "plus
one multiple needle arm" in subsection (4) (a), as it is not
necessary or desired by most electrologistgs. Ms. Arthur
suggests that subsection (4) (b) be changed to require at least
a dozen needles in sizes 2, 3, 4, and 5. Ms. Arthur suggests
that the needles be required to be disposable or autoclaved.
Ms. Arthur suggests that subsection (4) (h) be changed to
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require covered containers for all supplies and agents used on
patients, with no required number of covered containers. Ms.
Arthur suggegsts that subsection (4) (j) be changed to require
at least four fine pointed epilation forceps, and that
subsection (4) (1) be changed to provide for draping sheets or
towels.

Ms., Arthur suggests that if needles are re-used, an ultra
sonic cleaner is absolutely necessary to adequately clean the
needles before sterilization.

RESPONSE; The Board agreeg with the comments on this
section, and has changed its rule to comply with such
comments.

II_- Disciplinar ction

COMMENT 24: Donald Henderson (Mr. Henderson) submitted
written comments on the proposed rule changes. Mr. Henderson,
Ms. Battaiola and eight individuals also signing Ms.
Battaiola's comments, and Mr, Griffin state that this rule
should not be adopted. These individuals state that the rule
ig gimilar to legislation that the Board tried, but failed, to
pass under House Bill 519 of the 1990 legislative session.

RESPONSE: The Board disagrees with the comments on this
proposed rule. The Board has specific authority, under
Section 37-1-136, MCA, to adopt rules specifying grounds for
disciplinary action up to and including probation, suspension
for a period of not more than one year, or revocation of a
license. The Board has proposed this new rule in strict
compliance with its specific authority to do so under section
37-1-136, MCA.

BOARD OF COSMETOLOGY
MARY BROWN, CHATRMAN

Sl T

BY: (,(/LLU ///—&xétlct
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(/4 v /(,[ /((( Z;h

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF
adoption of the Teacher } ARM 10.57.301
certification ) ENDORSEMENT INFORMATION

To: All Interested Persons

1. On May 27, 1994, the Board of Public Education held
a hearing on the proposed amendments to ARM 10.57.301
Endorsement Information hoticed on page 815 of the Montana
Administrative Register, issue # 7.

2. The board has adopted the rule as proposed.
3. The board has adopted this rule in order to bring up-

to-date the areas of endorsement and add the endorsement for
technology education offered by the universities.

W s D /5l

o
WAYNE BUCHANAWN, Ex€cutive Secretary
Board of Public Education

Certified to the Secretary of State on 6/13/94.
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BEFORE THE FISH, WILDLIFE & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of th

e NOTICE OF ADOPTION OF NEW
adoption of new rules I
o]

)

) RULES I (12.4.201) THROUGH X
) (12.4.210)
)

through X pertaining ¢t
block management.
TO: All interested persons
1. On April 28, 1994, the Fish, Wildlife and Parks

Commission published notice at page 1064 of the Montana
Administrative Register, Issue No. 8, to consider the adoption
of new rules I through X pertaining to block management.

2. The Commission adopts rules I (12.4.201) through X
(12.4.210) as proposed with the following changes:

RULE I (12.4.201}) through RULE IV {12.4.204) are adopted
as proposed.

AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and 87-1-303, MCA

RULE V_(12.4.205 USE _OF BLOCK MANAGEMENT AREAS (1) The
following governs use of BMAs:

(a) through (d) adopted as proposed.

(e) Priority «consideration for block management
enrollment will be given for lands that are open to all
species and gender of game birds and animals and that run
goncurrently with the duration of the big game hunting season.
Any restrictions on the gender or species available for
hunting on a BMA, other than those established by the
commission, must be approved by the regional supervisor in
writing, documenting any bioclogical or management reasons for
such restrictions before implementation of the BMA. Species
and gender restrictions, other than those established by the
commission, may not be imposed on state or federal land.

(f) BMAs which impose daily hunter number limits will
allow free, equitable opportunities for access to all hunters
requesting use of the BMA based on a daily hunter number
capacity agreed upon by the cooperator and the department.
The allocation of this hunter capacity will be on a first
come, first served basis. In the event that hunting demand
for a certain BMA is greater than supply, similar hunting
opportunities may be offered on other days on the BMA or on
other BMAs. On BMAs where hunter demand regularly exceeds
available opportunity, the department, where practical, or the
cooperator, with department approval, will develop equitable
methods of allocation such as telephone reservations or
drawings.

(g) adopted as proposed.

(h) Enrollment in the block management program may be
terminated by the department or the cooperator if the terms of
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the contract or enrollment form are violated; or, by the
department or the cooperator within 30 days following the end
of the hunting season. DSL may withdraw state lands from
inclusion in a BMA under i :

in—MAR—Netice No—p6—2-F3as—publioshed —indigguve——No—=5
26.3.199 C. Any such notice must be in writing. A contract
or enrollment may be canceled and a cooperator’'s property
withdrawn from the program at any time due to circumstances
beyond the control of the cooperator or the department, such
as death, illness, natural disaster, or acts of nature.

(i) through (j) adopted as proposed.

AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and 87-1-303, MCA

RULE VI 2.4.206) COMPENSATION TO COQPERATORS
(1) Cooperators in the program may receive various forms of
compensation for their participation including, but not
limited to, the following:

(a) department oversight and supervision of hunting on
a BMA including the development and implementation of a hunter
reservation system adminigtered by the department when
practical;

(b) supplying of permission books, signs or hunting-
seagon related supplies; and

(c) monetary compensation based on an estimate of the
hours spent by a cooperator attending to hunters utilizing the
BMA . Payments to cooperators will be made immediately
following the close of the use season.

(2) adopted as proposed.

AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and B87-1-303, MCA

RULE VIT (12.4.207) _QUTFITTING AND COMMERCIAL HUNTING
ACTIVITY (1) Outfitting and commercial hunting activities on
BMAs are not consistent with the intent of providing free
public access to recreational opportunities on private lands.

rot—take—ploce—en-BMhe- Outfitting may not take place on a
BMA unless public recreation and hunting opportunities are not

restrict and t oper r_and regional su vis rove
the activity. This rule does not regulate licensed ocutfitters

legally operating on federal or state lands under license or
permit obtained from the bureau of land management, forest
service, department of state lands or other resource
management agency.

AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and 87-1-303, MCA

RULE VII 4.208 RULE 12.4_209 are adopted as
proposed.
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AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and 87-1-303, MCA

RULE X (12.4.210) COMPLAINT RESOLUTION SYSTEM {1) BMA
cooperators or hunters may make complaints to the department
of problems they have encountered on a BMA. The department
shall use the following procedure to investigate and resolve
complaints.

{a) though (g) adopted as proposed.

(h) For BMAs with any complaints which remain unresclved
on March 1 annually after having been investigated through
this process, the complaints will be reviewed as set forth in

- 26.3.199D to determine if a public review is
necessary to assess if continued enrollment in the program is
appropriate.

AUTH: 87-1-301 and 87-1-303, MCA
IMP: 87-1-301 and 87-1-303, MCA

3. The commission vreceived both oral and written
comments which are combined below by subject area raised and
which have been considered by the commission:

COMMENT: Eleven comments suggested that the MDFWP should
establish a system on BMA's that require permigsion and
reservations where the department would act as intermediary,
taking reservations from hunters for opportunities on BMA's.
The department would communicate these reservations to
cooperators and the cooperators would then issue permission
slips on-site to hunters.

RESPONSE: Proposed Rule Vv (f) states that "...on BMA's where
hunter demand regularly exceeds available opportunity, the
department will develop equitable methods of allocation such
as telephone reservaticns or drawings." The department is
committed to developing workable reservation systems.
Currently, we do not have the experience or personnel
necessary to operate an effective system. The department
plans to work with cooperators to develop systems which will
work for both hunters and cooperators and intends to
experiment with reservation systems beginning in the 1994
hunting season.

COMMENT: Fourteen comments were received suggesting that all
BMA's should operate concurrently with the general big game
season and that no BMA’'s be established which operate for less
than the big game season.

RESPONSE: When negotiating agreements or contracts, the
department seeks to maximize public opportunities on private
lands. Priority for participation is given to cooperators who
offer longer duration of opportunity for the public on their
property. To clarify this, the commission amended RULE V (1)
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(e) by adding language that makes BMA‘s that run concurrently
with the duration of the big game hunting season priorities
for enrcllment.

COMMENT: Nine comments suggested that non-contiguous tracts
of state or federal lands should not be included in Block
Management Areas. It was commented that there was no good
management reason to include such lands which are physically
separate and distant from the main operation "block" and
should therefore fall under DSL or federal recreational access
rules.

RESPONSE: Rule IX of the FWP proposed rules and Rules II and
ITI of the proposed DSL rules for the inclusion of state trust
lands in block management areas address issues of procedure
and criteria for inclusion of state trust lands in BMA’s. Rule
V(b) requires that when lands under the authority of federal
agencies are proposed for inclusion in a BMA, the managing
federal agency must approve the inclusion. The commission
felt that these rules are adequate in scope so as to provide
a reasconable, public participation process for the inclusion
of any state or federal lands in BMA's.

COMMENT: Four comments expregsed concern that wunder the
proposed rules BMA's which were enrolled with multiple-year
contracts would not be subject to investigation or review of
any complaints until the end of the enrollment period. It was
believed that the proposed rules required such review only at
the time of re-enrollment, and problems would persist in the
interim without resolution.

RESPONSE: Rule X, (Complaint Resolution System) in the
proposed FWP rules and section V of the DSL rules provide for
the investigation and resolution of formal complaints made by
hunters, cooperators or others on any BMA. Although the rule
infers timely response and resolution to complaints the
commission added ‘wording to Rule X which required that
complaints are to be resolved by March 1 after the hunting
season in which the complaint was received.

COMMENT: The department received 35 comments on the
Commission option on outfitting and commercial hunting
activity, Rule VII of the proposed rules. 7 favored allowing
outfitting on BMA's, 3 suggested no action (thus allowing it
as an option) and 25 opposed any commercial hunting activities
whatsoever on BMA’'s.

RESPONSE: The majority of comments received on the commission
option on outfitting and commercial hunting supported the
retention of RULE VII which would prohibit outfitting and
commercial hunting activities on BMA’s, However, after
further consideration, the commission felt that an outright
prohibition of these activities on BMA‘s would be too
restrictive and may not allow a cooperator latitude in making
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decisions on the use of his or her property. Furthermore, the
commission believed that local department personnel should be
allowed the flexibility to act on situations when the benefits
of expanded public hunting opportunity would not be impeded by
the presence of limited outfitting on a BMA. Therefore, the
commisgsion has struck the second sentence of RULE VII and
replaced it with the following:

Outfitting may not take place on a BMA unless public
recreation and hunting opportunity are not restricted and
the cooperator and the regional supervisor approve the
activity.

COMMENT: Amend Rule V, (h) to read "DSL may withdraw state
lands from inclusion in a BMA under Rule IV, (1) (c) {refers
to DSL rules.}

RESPONSE: The commission concurred. This was apparently a
typographical mistake in the text.

COMMENT: Section V (h) of the rules read that the department
or DSL may terminate agreements with cooperators if the terms
of the agreements are violated. Yet, a cooperator may only
cancel within 30 days following the end of a hunting season.
This is unfair to the cooperator and may cause some landowners
not to participate.

RESPONSE: The commission concurred and amended Rule 5(h) so
that the cooperator may also terminate an agreement if terms
of the agreement are violated by the department.

COMMENT: Three commentors suggested the department should
make BMA maps available at sporting goods stores so that
potential users would have easy access to them and be able to
plan their hunts without complications.

RESPONSE: Rule VIII, INFORMATION DISSEMINATION, sets out
specific guidelines for the guality and source of information
on BMA's. Regional offices are the central point of
dissemination for this information. Regions may, at their
discretion, coordinate their information efforts with other
sources such as local sporting goods stores, to distribute
information.

COMMENT: Rule V(1) (j): A comment was received suggesting
that for cooperators to start taking reservations after
September 1, would cause a major inconvenience. As it is now,
the commentor is deluged with calls after the permits are
drawn in August and a September 1 start date would hinder
reservations by out-of-state hunters and those trying to make
plans in advance.

RESPONSE: This date was put into place to provide a start date
where all hunters wanting access to BMA's which require
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advance regervations would have equal, first-come, first-
served opportunities. September 1 provides a date whereby a
substantial number of the total BMA’s for that year will have
been enrolled and also give a reasonable lead time for
planning before the opening of antelope and the general rifle
seasons.

COMMENT: Three commentors did not agree with the requirement
to possess a State Lands Recreational Use Permit to hunt on a
BMA which included state school trust land.

RESPONSE: A State Lands Recreational Use Permit is required by
law to hunt any accessible trust lands in a BMA. It is not a
prerequisite for access to a BMA or to hunt on federal or
private BMA lands.

COMMENT: One comment suggested that Rule V(1) (c) and (d),
contain a "hold harmless" statement covering a cooperator’s
decisions in managing sportsmen access and conduct on a BMA.
The sportsman would have an option of appealing to the
department in the event of a disagreement.

RESPONSE: Rule X provides for a method of resolving any
complaints formally filed by either a cooperator or hunters
using a BMA.

COMMENT: Three comments were received suggesting that BMA's
should not have restrictions on species or gender available
for hunting by the public.

RESPONSE: Rule V(1) (e) provides that priority consideration
will be given for enrollment of lands that are open to all
species and gender of game birds and animals. Furthermore, the
rules reguire that any restrictions on species and /or gender
opportunity on a BMA which differ from those established by
the fish, wildlife and parks commission must be approved by
the regional supervisor in writing, documenting any biological
or management reasons for such restrictions.

COMMENT: Cooperators should be allowed to charge
sportspersons for specific services rendered during the course
of the sportsperson’s access and not have that charge
considered as outfitting.

RESPONSE: The Commission does not think it is appropriate to
allow cooperators to charge for outfitting-type services on
BMAs, except under the limited circumstances allowed in Rule
VII (12.4.,207) as amended,.

COMMENT: A suggestion was received that other compensation
such as access trail improvement or weed control be provided.

RESPONSE: RULE VI{1) (a) through (c) and (2) (a) through (c)
lists various possibilities for compensation. However, the
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rule specifically states that options for . kinds of
compensation are not limited to those listed.

COMMENT: One commentor did not recognize the authority given
in 87-1-301 MCA and 87-1-303 MCA (Powers of the Commission and
Rules for Use of Lands and Waters.)

RESPONSE: The authority of these statutes were not at issue in
the proposal, review and adoption of these rules.

COMMENT: A federal agency expressed concern about the
possibility of confusion when private, state and federal land
managers are involved in a BMA which restricts hunter numbers
and additional hunters are allowed at the landowners’
discretion. The concern here lies in having private lands
mixed with federal or state lands which are legally
accessible, and having the private landowner exercise access
control over the public lands.

RESPONSE: Rule V{1) (b) requires that whenever federal lands
are included in a BMA, the managing agency must approve the
inclusion.

COMMENT: The September 1 annual date for information
dissemination coincides with the usual opening of upland bird
seasons. Setting back that deadline for information even just
a week would be helpful for those wishing to utilize BMA bird

hunting opportunities.

RESPONSE: Generally, BMA's have provided big-game hunting
opportunities and therefore, the September 1 date was viewed
as providing ample time for sign-up of cooperators while still
providing lead time before the opening of big game seasons.
The September 1 date does provide adequate lead time for Block
Management opportunities for pheasant hunting which does not
open until the second week of October. However, if more upland
bird hunting opportunities present themselves on BMA's in the
future, it may be necessary to move this date back.

COMMENT: The rules do not preclude preferential treatment on
BMA’'z but encourage it.

RESPONSE: The rules contain variocus checks and balances to
insure equal opportunities for all hunters on BMA. They
include first-come, first-served sign up, a standard annual
date for the taking of reservations and the responsibility of
the department to initiate drawings or other systems for
popular BMA‘s which have historically heavy demand for use.

COMMENT: To insure equitable use of BMA's, all uses, both the
public and disgcretionary, should be monitored by FWP.

RESPONSE: The department is encouraging cooperators to utilize
permission slips with all hunters who hunt on private lands
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which could help to monitor uses other than assigned hunters
on BMA's.

COMMENT: The staff of the Legislative Council pointed out
that the notice of proposed rulemaking for these rules
incorrectly referenced the Department of Fish, Wildlife and
Parks in the notice heading and elsewhere in the rule notice
text implying that these were department rules rather than
Fish, Wildlife and Parks Commission rules.

RESPONSE: The Legislative Council is correct. These are
commission rules. The statutory sections for rulemaking
authority by the commission were correctly stated in the
notice of proposed rulemaking. However, the heading and text
incorrectly used department rather than commission. This has
been corrected in this adoption notice.

R

fihip B el ) el

Robert N. Lane Patrick J. aham, Director
Rule Reviewer Montana Depadtment of Fish,
Wildlife and Parks

Certified to the Secretary of State §Z£§5= /32, 1994.
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment

of Rule 12.6.901 relating to NOTICE OF
the establishment of a no wake AMENDMENT TO RULE
speed zone on portions of the 12.6.901

)
)
)
)
Blackfoot and Clark Fork )
Rivers, Missoula County. }

To: All Interested Persons

1. On April 14, 1994, the Fish, Wildlife and Parks
Commission published notice for a public hearing of amendment
to Rule 12.6.901 establishing a no wake speed zone on portions
of the Blackfoot and Clark Fork Rivers in Missoula County, at
page 825 of the 1994 Montana Administrative Register, issue
number 7.

2. The commission has amended 12.6.901 as proposed.

3. The commission received 14 oral and 16 written
comments which are combined below by subject area raised and
which have been thoroughly considered by the commission:

COMMENT : Most of the commentors supported the proposed
amendment for safety reasons. The safety problems raised
were too many water users in a small bedy of water; underwater
hazards such as bridge abutments, pilings, trees and branches;
children jumping off the bridge to swim in the water; the
possibility of being swept into or over the dam (although one
commentor felt this risk would increase if boats were
restricted to no wake speeds); high speeds in narrow and
congegted areas; range of speeds resulting in dangerous wakes
for non-motorized boaters; jet skiers who show off, especially
in the area of the boat ramp, who spin circles around other
water users, who are careless enough to move between a motor
boat and its water skier, and who do not handle their machines
in a safe or responsible manner; and various accidents
including one head-on ccllision between two jet skiers, an
inexperienced jet skier hitting an underwater piling, a
commercial demonstration of a motor boat which capsized a
canoe, and similar incidents of swamping or capsizing non-
motorized boats.

RESPONSE : The Commission agrees that the area has safety
problems and believes that creation of the no wake zone as
proposed should make the area safer for all water users.

COMMENT: Many of the commentors stated that the area of the
Milltown Dam has sediment containing arsenic and other toxins.
They believe that motor boats, especially going at high speeds
in shallow areas, will churn up the sediments and resuspend
them, adversely affecting the water quality. This area is
part of a Superfund site. One person thought all motorized
craft should be excluded from the area.
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RESPQNSE: The Commission does not have subject information on
the potential problem with toxins, and the issue is beyond the
scope of this rule.

COMMENT: Many of the commentors were concerned with waterfowl
in the area, especially during the nesting season. There was
a difference of opinion as to whether wakes from a motor hoat
going down the center of the main channel disturb nesting
waterfowl. Some people believed that this area is an
important nesting area for ducks and geese which are adversely
affected by the waves thrown up by boats and jet skis operated
at high speeds. Some people felt all boat use during the
nesting season should be excluded. Others felt that boats
should be kept out of side channels, backwaters, and swampy
areas. Some people felt that boats along the shoreline
disturbed waterfowl. One person stated that populations of
mallards, widgeon and the blue-wing teal are down 30% of what
they were in 1970 and need help to successfully nest and raise
young. One comment said the area is algo an important staging
area for northbound waterfowl in the spring. People disagreed
on what date would be appropriate for seasonal restrictions
and proposed dates from June 1 through July 15.

RESPONSE: The Commission has collected little data about
nesting in the area and the effect boating has on nesting.
The Commission believes that the no wake rule will help reduce
disturbance of waterfowl. Seasonal restrictions may be
beneficial to waterfowl but are outside the scope of this
rulemaking.

COMMENT: One comment signed by four individuals said that not
only is the area prime nesting habitat for waterfowl but that
there is a nest of a bald eagle in the area of the Clark Fork
channel above the old Milwaukee railroad bridge pilings. They
state that bald eagles and other raptors use the area, and
that it may be necessary to totally restrict use of the area
during the nesting season to avoid a vicolation of the
Endangered Species Act.

RESPONSE: The department determined that an eagle’s nest used
in 1992 and 1993 which is located about 3/4 mile from the area
proposed as a no wake zone appears to have been abandoned, and
a new nest has been established about 1/4 mile further away to
the south. Nesting eagles apparently have not been and are
not expected to be disturbed by watercraft in the area. The
Bald Eagle Working Group recommends no activity within 1/4
mile of nest sites. The nest site is located on private land,
but because it is just beyond 1/4 mile from the river south of
the area affected by the rule, monitoring will be done to
determine that river use does not adversely affect the nesting
eagles.

COMMENT : A number of local residents and users of non-
motorized watercraft raised the 1issue of tranquility and
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enjoyment of the area. Many felt the quality of life has been
adversely affected by noisy motorized use, particularly jet
skis. One commentor compared them to a nest of chain saws.
One person commented that bicycle and hiking access to the
area was being improved, but that the tranguility of the
experience was adversely affected by increasing motorized use.

RESPONSE: The issue of tranquility is beyond the scope of the
Commission’s authority.

COMMENT: A number of commentors stated that high speed craft
and their wave action increases werosion of the banks and
sediment in the water,

RESPONSE: The issue is beyond the scope of the Commission’s
authority.

COMMENT : One persgon was concerned with his liability and
taxpayers’ liability for allowing high speed boats in an
unsafe area where there are likely to be accidents. He owns

property and a dock extending into the river.

RESPONSE: Although the Commission does not think there is a
liability issue for the public due to boat speeds here, the no
wake rule should improve the safety of the rivers and
reservoir.

COMMENT: The Montana Power Company raised the issue of fast
moving motor boats causing aquatic vegetation to break loose
angd drift downstream into the intake gcreens of the dam. The
company also stated that wake actions from motorboats cause
debris collected in front of the trash boom to roll under it
and alsc c¢ollect on the intake screens. Removal of the debris
is costly and adds many hours of work for dam operators. One
commentor said he thought this was not a valid reason for the
rule because our taxes pay for employees to remove debris from
the area, He also stated that he had never seen anything
backed up against the barrier.

RESPONSE: The dam is privately owned and no tax dollars are
used to c¢lean out debris from the dam. The Commigsion
believes the no wake rule will reduce the debris problem.

COMMENT: One comment, signed by four individuals, is totally
opposed to the proposed amendment. They assert that although
they have once or twice observed careless activities of
others, they do not believe that the carelessness of a few
should c¢lose the area to all but canoeists. They do not
believe that recreational activity adversely affects the
wildlife. They live close to the area and cannot afford to
drive 120 miles round trip for an afternoon of boating
elaewhere.

RESPONSE: The Commission sympathizes with their concerns.
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Although most boaters using the area are responsible, the
actions of a minority and the congestion of so many users make
the area unsafe for high speed boating. The no wake rule will
undoubtedly adversely affect the experience of those people
who want to travel at higher speeds and those who want to
water ski in the area, but the Commission believes the no wake
rule i1s necessary to protect the numerous water users, the
water quality, and the waterfowl in the area.

COMMENT: Several people offered amendments to the rule to
change the area restricted by the no wake speed. Two people
wanted the area extended for another 400 to 500 yards to the
north because the Blackfoot River is narrow and dangerous in
thigs area and it is used for nesting by waterfowl. Some
people wanted boat type restrictions with an area set aside
primarily for jet skiers and one primarily for water skiers
with both having to yield to non-motorized watercraft. There
was a difference of opinion on which area should be which.
Motor boats are generally demonstrated north of the boat ramp
on the Blackfoot River. Water skiers generally use the area
from the Milltown Dam upstream on the Clark Fork River to the
end of an island near the old Milwaukee Bridge. Two people
would like the water skiers to have a preference in this area.
One person described the water skiing as being done
responsibly and cooperatively, with one boat at a time using
the stretch because it is too narrow for two water skiers to
safely pass. Someone else suggested restricting this areas to
jet skis because they do not have large wakes.

RESPONSE: The Commission has considered the proposed
amendments and rejects them. The congestion north of the

proposed no wake line has not been a problem, and the
Commission does not wish to restrict all of the recreational
opportunities for motor boat users. Although the Commission
recognizes that water users can reasonably police themselves
and often take turns in a responsible and safe manner, the
Commission believes that the area close to the dam on the
Clark Fork River is not safe for water skiing. The area is
narrow and often congested with different types of users and
there are changing underwater hazards which could be a problem
for water skiers. Designating preferred areas for different
types of equipment is difficult to properly sign and
impossible to enforce. Although the no wake speed limit will
lessen the pleasure of some of the users, it is felt that this
will still allow various types of equipment to use the area in
a safer manner.

COMMENT: One comment suggested banning sailboats because of
the danger of the power lines. This area was described as
poor for sailing because of the limited space and lack of
wind.

RESPONSE: The Commission rejects this amendment because it is
outside the scope of the rulemaking. The department will
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consider providing appropriate signing to discuss the dangers
of sailboats and power lines.

COMMENT: Several comments suggested banning jet skis. Many
people testified to observing jet skis being operated in
careless, irresponsible and obnoxious manners. They were also
blamed for noise and disturbance of waterfowl.

RESPONSE : The Commission recognizes that tranquility is
important to local residents and other users. Although the
proposed amendment will not exclude motorized use, watercraft
travelling at no wakes speeds will be substantially quieter
than high speed boats or jet skis. Jet skis and motor boats
are normally within the legal noise level allowable under
state law; that is, they are under 86 dbA measured at a
distance of 50 feet. The Commission's rulemaking authority
under 87-1-303, MCA, is limited to rules adopted in the
interest of public health, safety, and protection of property.
Thus the Commission has no authority to restrict types of
watercraft based on noise levels so long as they are within
legal noise limits.

COMMENT : A number of people commented that many of the
problems in the area are caused by inexperience and
irresponsible watercraft users. They suggested more education
to respond to a growing problem as more persons become
involved in water-based recreation.

RESPONSE: The Commission agrees that more education is needed
and encourages the department to work with local groups to
provide such education. The propesal is, however, outside the
scope of this amendment.

COMMENT: One person asked the Commission to extend the no
wake concept to all small lakes and reservoirs and to
establish quiet areas on larger lakes. He stated that this
would promote safety, aesthetics, and wildlife as well as the
enjoyment of paddlers. He stated that the Commission should
prevent the motorized domination of ocur lakes and reserveirs,
and now with jet skiers, some of our rivers.

The Commission sympathizes with his concerns, but
this is outside the scope of the proposed amendment.
Regulating use in congested areas of other lakes, reservoirs,
and rivers needs to be considered on an individual site basis
with input from the users and local residents.

FISH, WILDLIij'AND‘P KS COMMISSION
M//  aa f?&*hvcok C Eﬂ;ﬁw—-

Robert N. Lane Patrick J. Grakam
Rule Reviewer Secretary
Certified to the Secretary of State on _June 13 , 1994.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
rules 16.30.801-16.30.804 and the ) OF ARM 16.30.801-804
repeal of rule 16.30.805 concerning) AND THE REPEAL OF
reporting of exposure to infectious) ARM 16.30.805
diseases )

(Emergency Medical
Services)
To: All Interested Persons

1. On May 12, 1994, the department published notice at
page 1251 of the 1994 Montana Administrative Register, issue
No. 9, to consider the amendment of the above-captioned rules
and the repeal of ARM 16.30.805.

2. The department adopted and repealed the rules as
proposed with no changes.
3. The following comments were received and department

response follows:

Comment.: Kalispell Regional Hospital requested that hepatitis
D be eliminated from the list of infectious diseases in ARM
16.30.801 because testing for it is not readily available, it
always co-exists with hepatitis B, and it is not one of the
diseases required to be reportable by the federal Ryan White
CARE Act.

Response: The department did not delete hepatitis D from the
list of infectious diseases because it does not have the
authority to do so, since 50-16-701, MCA, lists hepatitis D as
an "infectious diseage" for purposes of the law these rules
implement .

Comment: Kalispell Regional Hospital also requested that the
rules reflect the Ryan White CARE Act’'s provisions that testing
of transported patients for one of the listed infectious
disease is neither mandatory nor recommended.

Response: Such a statement is not authorized by the limited
rulemaking authority of 50-16-705, MCA, but is in any case
unnecessary because the statutes these rules implement (Title
50, Ch. 16, part 7, MA,) do not aut testing.

Director

Certified to the Secretary of State June 13, 1994

Reviewed by:

Eleanor Par , DHES Attorney
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of Montana's }  NOTICE OF AMENDMENT OF
prevailing wage rates, ) PREVAILING WAGE RATES
ARM 24.16.9007 ) CONSTRUCTION OCCUBATIONS

TO ALL INTERESTED PERSONS:

1. On April 14, 1994, the Department published notice at
pages 912 to 913 of the Montana Administrative Register, lssue
No. 7, to consider the amendment of the above-captioned rule.

2. On May 6, 1994, a public hearing was held in Helena
concerning the proposed amendments at which oral and written
comments were received. Additional written comments were

received prior to the closing date of May 13, 1994.

3. The Department did not receive any comments or
testimony on the proposed amendments to the text of the rule.

4. The Department has thoroughly considered the comments
and testimony received on the proposed prevailing wage rates.
The following is a summary of the comments received, along with
the Department’'s responge to those comments:

Comment 1: Mr. Ron Senger, Business Managey, Sheetmetal Workers
Local #103, commented that wage rates tor sheetmetal workers

were low in all districts. H2 submitted a copy of the
collective bargaining agreement. The  Sheat Motral and Alx
Conditioning Contractors’ National Asscciation of Montana
submitted data for sheetmetal workers.

Response 1: The Department added this information to the

calculation of the prevailing rate for sheetmetal workers. As
a result, the wage rate for this occupaticon increased in all but
two districts.

Comment 2: Chuck Cashell, Business Agent, International Union
of Operating Engineers Local #400, commented on wage and fringe
benefit rates. He submitted copies of their collective
bargaining agreement. He also submitted data from signatory
employers to be considered in calculating the final prevailing
wage rates.

Response 2: The Department considered the collective bargaining
agreement in setting revised fringe benefit rates, and as a
result, the fringe benefit rates increased. The Department also
added information from employers teo the calculation of the
prevailing rates for operating engineer occupations. As a
result, the waage rates for these occupatiocns increased.

Comment 3: Rondy Crawford, Business Managerr, Roilermakers Local
#11, commented that th~ vacation rate of pay was inaccurately
stated in the preliminary rates and noted that vacation is paid
cver and above wages.

Montana Administrative Registoer 12-6/23/94



-1706-

ns The Department reviewed vacation pay for
b011ermak1ng foreperson and boilermakers. It was determined
that the statement at the bottom of the page in the rate
publication regarding vacation pay will be deleted for these
occupations. This change will show that vacation pay is over
and above wages.
Comment 4: Randy Konzen, Roofers Local #229, commented that
wage rates for roofers were low in District 8. He submitted
data from signatory employers to be considered in calculating
the final prevailing wage rates.

Response 4: The Department added this information to the
calculation of the prevailing rate for roofers. As a result,

the wage rate for this occupation increased.

Comment 5: John Forkan, Plumbers and Pipefitters Local #41,
submitted data for plumbers and pipefitters.

Response 5: The Department added this information to the
calculation of the prevailing rate for plumbers and pipefitters.
As a result, the rate for these occupations increased in four
districts.

Comment 6: Gordon McCleary, Plasterers’ and Cement Masons'
International Union, submitted a copy of the collective
bargaining agreement. He commented that preliminary fringe

benefit rates were not correct.
Response_6: The Department considered the collective bargaining
agreement in setting revised fringe benefit rates. As a result,
the fringe benefit rates increased.
Comment 7: Pete Forrest, Business Manager, International
Association of Heat & Frost Insulators & Asbestos Workers Local
#82, submitted a copy of the collective bargaining agreement and
data for heat and frost insulators.
Response_7: The Department considered the collective bargaining
agreement in setting revised fringe benefit rates. The fringe
benefit rates increased. The Department also added information
from employers to the calculation of the prevailing rates for
heat and frost insulators, and as a result, the wage rate for
this occupation increased in all districts.
Comment 8: Don Halverson, Business Manager, Plumbers and
Pipefitters Local #459, submitted a revised collective
bargaining agreement and asked that fringe benefit rates be
changed accordingly. He also asked that the description of
plumbers and pipefitters be changed to better explain the work
done in the occupation.
Response 8: The Department considered the collective bargaining
agreement in setting revised fringe benefit rates, and as a
esult, the fringe benefit rates increased. The Department will
consider changing the description of plumber and pipefitter
duties when it undertakes its next wage survey of the
occupation.
Comment  9: Don Herzog, Business Manager, International
Brotherhood of Electrical Workers Local #532, submitted
collective bargaining fringe benefits rates.
Response 9: The Department considered the collective bargaining
agreement in setting revised fringe benefit rates, and as a
result, the fringe benefit rates increased.
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Comment 10: Lars Eriksen, Business Manager, Montana State
Council of Carpenters, commented on low fringe benefit rates for
Districts 2 and 5.

Response  10: The Department considered the collective
bargaining agreement in setting revised fringe benefit rates,
and as a result, the fringe benefit rates increased.

Comment 11: David Rachor, Organizer, Internaticnal Brotherhood
of Electrical Workers Local #768, commented on low fringe
benefit rates for Districts 1 and 2.

esponse _11: The Department considered the collective
bargaining agreement in setting revigsed fringe benefit rates,
and as a result, the fringe benefit rates increased.
Comment 12: Ron H. James, Business Agent, Ironworkers’ Local
841, submitted a copy of the collective bargaining agreement and
data for ironworkers.
Response 12: The Department used the collective bargaining

agreement to include the annuity fund. The Department also
included additional information received from employers to the
calculation of the prevailing rates for ironworkers. As a

result, the wage rate for this occupation increased in all
districts.
Comment 13: Mike McLaughlin, Bricklayers and Allied Craftsmen
Local #1, submitted collective bargaining fringe benefits rates.
esponse  13: The Department considered the collective
bargaining agreement in setting revised fringe benefit rates,
and as a result, the fringe benefit rates increased.
Comment 14: Debra Ffulton, Administrator, General Services
Division, Montana Department of Administraticon, commented on
large increases for three occupations. She stated that the
Department of Administration has concerns about the process used
to set prevailing wage rates. She suggested considering a
process which caps rates at a maximum percentage increase or
decrease over the survey period.
Responge 14: The prevailing wage law reguires that the
Department set standard prevailing rates of wages, including
fringe benefit rates, that accurately reflect those paid to
employees for work of a similar nature. There is no statutory
authority for the Department to limit the percentage increase or
decrease in those rates.

The Department believes that the statistical analysis
process it uses in calculating the rates 1is wvalid. The
Department's process does not consider the possible economic or
social impact of the rates it establishes; rather the Department
is concerned with preparing rates that accurately reflect the
labor market. However, the Department recognizes tLhat the
accuracy of the vrates it establishes 1is limited by the
completeness of the response received for each occupation.
Comment 15: Betty C. Kemp, President, LITEIRON, Inc., commented
generally on the likely effect of lowering prevailing wage
rates. Another employer also commented on the likely effects of
setting rates at less than the collectively bargained rate.
Response 15: The Department’s procedure for setting rates does
not take into account the possible social or economic impact of
the rates. Please see response 14, above.
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Comment 16: Mr. Gene Fenderson, President/Business Manager,
Montana District Council of Laborers, commented on the three-
year timeframe of the building construction wage surveys, noting
that the lag in time between survey periods and changes in rates
results in lower wages for workers.

Response 16: The Department is aware of the time lag involved
in the prevailing wage survey process. Funding constraints
limit the timeliness of the survey. If sufficient increased

funding was given to the prevailing wage program, the wage
survay could be done every year, thus decreasing the lag period.
m 17: Mr. Fenderson, also speaking on behalf of
teamsters, operators, laborers and carpenters on heavy and
highway projects, commented on statewide heavy and highway
construction rates that were being submitted to the U.S.
Department of Labor and urged the adoption of those rates by the
state.
Response 17: The Department has received confirmation of the
adoption of those rates by the U.S. Department of Labor and the
Montana Department of Transportation, and therefore adopts those
rates.
Comment,_18: As noted above, additional data was submitted to
the Department by employers and labor groups during the comment
period.
Response 18: As a result of the additional data received,
prevailing wage rates for certain occupations were raised and
others were lowered. Additionally, on final review of wage
rates, Department staff noted that several occupations had
preliminary rates higher than collective bargaining agreement

rates. Pursuant to section 18-2-402(3), MCA, prevailing wage
rates cannot be set higher than collective bargaining agreement
rates. Rates for these occupations were lowered due to this
requirement.

5. After consideration of the comments received on the
proposed amendments, the Department has amended the text of the
rule exactly as proposed, and the Department adopts and

incorporates by reference the prevailing rates of wages entitled
"State of Montana Prevailing Wage Rates" for building
construction, heavy and highway construction, dated July 1,
1994. The building construction rates are as proposed, but with
changes in the standard prevailing rate of wages for following
occupations:

Wage increases due to additional data:

Asphalt Distributor Tender: Districts 1 through 10
Asphalt Paving Foreperson: Districts 1 through 10
Asphalt Paving Machine Operator: Districts 1 through 10
Backhoe Qperator: Districts 1 through 10

Carpenter: District 8

Carpenters Foreperson: Districts 5, 7, 9, 10

Cement Mason: District 8

Concrete Paving Machine Operator: Districts 1 through 10
Crane Operator: Districts 1 through 10

Cut Off Saw Operator: District 3
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Drywall Applicator: Districts 3, 8

Drywall Applicator Foreperson: District 3

Fork Truck Operator: Districts 1 through 10

Front End Loader Operator: Districts 1 through 10
General Laborer: Districts 7, 8

Heat and Frost Insulator: Districts 1 through 10
Ironworker: Districts 1 through 10

Motor Grader Operator: Districts 1 through 10
Qiler: Districts 1 through 10

Painter: Districts 5, 7, 8, 9, 10

Pile Driver: District 3

Plant Operator: Districts 1 through 10

Plasterer: Districts 4, 9

Plumber and Pipefitter: Districts 3, 5, 6, 8, 10
Plumber and Pipefitter Foreperson: Districts 5, 6
Road Roller Operator: Districts 1 through 10
Roofer: Districts 1, 3, 4, 5, 7, 8, 9, 10

Scraper Operator: Districts 1 through 10

Sheet Metal Worker: Districts 2, 3, 4, 6, 7, 8, 9, 10
Sider: District 3

Stone Mason: District 7

Tile Setter: District 7

Truck Crane Operator: Districts 1 through 10
Water Well Laborer: District 1

Wage degreaseg due to additional dgta

Bulldozer Operator: Districts 1, 3, 5, 6, 7, 8, 9, 10
Carpenter: Districts 1, 2, 5
Roofer: Districts 2, 6

Water Well Laborer: Districts 2, 4, 5, 6, 7, 8, 9, 10
Water Well Driller: Districts 1, 3, 4, 5, 6, 7, 8, 9, 10
Wage decreases - prelimipary rates highexr than collective

n ra :
Bricklayer: Districts 1, 2, 3, 5, 8

Carpenter Foreperson: Districts 1, 2

Cement Mason: District 3

Fence Erector: District 9

Hod Carrier: Districts 7, 9

Painter: Districts 2, 3, 4

Plasterer: District 2

Plumber and Pipefitter: Districts 2, 7

Plumber and Pipefitter Foreperson: Districts 1, 2, 3, 4, 7, 9
Roofer Foreperson: Districts 1, 3, 4, 5, 6, 7, 8, 9, 10

Sheet Metal Foreperson: Districts 4, 8

Stone Mason: District 3

Tile Setter: District 3

AUTH: 18-2-431 and 2-4-307 MCA
IMpP: 18-2-401 through 1B-2-432 MCA.
6. The amendments, including the standard prevailing rate

of wages, are effective July 1, 1994.
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- —
bavid A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABCR & INDUSTRY

Certified to the Secretary of State: June 13, 1994.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Adoption of
Rules Pertaining to the

) NOTICE OF ADOPTION OF

)
Exclusion from Motor Carrier )

)

)

)

NEW RULES I THROUGH V

Regulation for Transportation
Incidental to a Principal
Business.

TO: All Interested Persons

1. On January 13, 1294 the Department of Public Service
Regulation published notice of a public hearing on the proposed
adoption of the proposals identified in the above title at page
18, issue number 1 of the 1994 Montana Administrative Register.

2. The Department has adopted the following rules as
proposed.

RULE I. 38.3.1001 EXCILUSION FROM THE DEFINITIQN OF MOTQR
CARRIFR FOR _T PORTATION IDENT. TQ PR IP BUSINESS

RULE II. 38.3.1002 SUBSTANTIVE DEFINITION OF KEY WORDS
AND PHRASES

RULE IV. 38.3.1004 EFFECT OF COMPETITION WITH REGULATED
MOTOR CARRIERS

3. The Department has adopted the rules as proposed, but
with the following changes:

RULE III. 38.3.1003 FACTORS (1) When considering
whether transportation 1s incidental to a principal business
the commission may consider any and all factors that have a
reasonable bearing on the required ultimate determination of
whether a principal business actually exists and whether the
transportation activities in question are actually in further-
ance of, in the scope of, and subordinate to the principal
business. Facters that may be nsidered include any that are
relevant and material and not duplicative or established with
more certainty by a more appropriate means.

: o : , et
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generally not be separately considered, but may be for good
cause.

AUTH: Sec. 69-12-201, MCA; IMP, Sec. 69-12-101, MCA

RULE V. 8. X ON NAPPLI LE N CERTAIN
INCIPAL BU E (1) and (a) No changes.
(b) the principal business is a transportation business
e sportation divisjopns of a principal ansporta-
n n

AUTH: Sec. 69-12-201, MCA; IMP, Sec. 69-12-101, MCA

3. Comments received and responses by Commission:

Comment: The Administrative Code Committee staff comments
that it is unclear as to why the agency is responding with
rules over 50 years since Gamble-Robinson was decided. It
suggests that the agency reference evidence, event, or reason
why rules are necesgary at thig time.

Response: Problems experienced in recent increased activ-
ity on the topic have made it apparent that relying solely on
prior agency opinions as the means through which the basic law
and related requirements are reviewable by the agency, parties,
and the public is inefficient and cumbersome. Rules are rea-
sonably necessary to resolve this. In addition, rulemaking is
an adequate means of providing an opportunity to a broad seg-
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ment of the public for general comment, previously a matter
left to a few contesting partieas in specific cases.

:  Jerome Anderson comments that the agency appli-
cation of the primary business test has been case by case and
should continue to be so. He suggests that the guidelines
should continue to be formed in agency opinions. Beach Trans-
portation agrees that the rules are unnecessary as the system
in place for over 50 years works fine. Rocky Mountain Trans-
portation also agrees that there is no need for the rules and
suggests that the absence of rules has not hampered the agency.
On the other hand, Grouse Mountain and Montana Innkeepers com-
ment that the rules will foster a uniform application of Gam-
ble-Robinson and promote predictability. Solid Waste Contrac-
tors comments that the rules will improve the public under-
standing and facilitate the agency decision-making process.

Response: Both sides of this argument have some positive
points. However, in this instance, the PSC favors rules and
anticipates that they will make the law applying more accessi-
ble and application of the law more predictable. Furthermore
the proposed rules are not intended to be the final word on the
"primary business test." In the absence of a fairly clear
factual cage, much ig left for case-by-case determination. For
additional response, please also refer to the response immedi-
ately above.

Comment: Mr. Anderson suggests that the rigid criteria is
not good when the nature of transportation needs and facts can
vary so widely. He is concerned that, under the rules, form
will take precedence over substance, He suggests that the
rules actually confine the agency and do not untangle any ex-
isting quandary. Similarly, Vern and Shane Reum (Tires-R-Us)
suggest that it is difficult to attempt to reconcile, by rule,
the different requirements of the wide variety of possible
facts and shipper and carrier needs. Because of this, it sug-
gests that the rules will not resolve the problem of consistent
application. Rocky Mountain argues that the rules will not
provide for consistency because the facts of each case are the
true variable. It also suggests that the rules create a situa-
tion wherein the agency can act in any way it sees fit, invit-
ing inconsistency, and that the rules set the stage for grant-
ing any request for exclusion. Beach Transportation and Hall
Transit Charter Service comment that the rules may simply in-
vite further legal challenges.

Responge: The PSC acknowledges that these c¢omments point
to a general problem that could occur with any rule. However,
although this attempt to codify the basic concepts of something
that has long been dealt with on a case-by-case basis, does
remove a certain amount of "comfort" in permissible "flexibili-
ty," it also tends to reduce the probability of being arbitrary
or ruling inconsistently or promoting unnecessary debate or
inviting administrative action or litigation on points simply
because the basic law is not clear or certain enough to guide
an interested person in the right direction. To the extent
that is presently possible, the rules commit on many of the
basic points and should eliminate uncertainty and dispute over
them.
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Comment.: Randall Johnson (Flathead Glacier Transportation
and Whitefish Sober Chauffeur Taxi) comments that Gamble-Robin-
son does not apply to the transportation of persons or the
property of others. Rocky Mountain suggests that the rules
should apply only to freight (not passengers), but it bases its
argument on safety reasons.

Response: It is true that the facts in Gamble-Robinson
involved only the trangportation of property. However, the

statutes being analyzed by the court pertain to the transporta-
tion of both property and persons, with no distinction whatso-
ever. An interpretation of the statutes in regard to one
(property) would certainly extend (logically and legally) to
the other (persons), as it is the same law which governs both.

Comment: Mr. Johnson submits that the rules are in viola-
tion of the agency duty to promote common carriage, Solid
Waste Contractors suggests that the agency should consider the
rules in the context of a strong motor carrier industry. Beach
comments that the public, through its legislature, has demon-
strated that it wants regulated carriers. Beach, Hall, Foosco
(City Cab), and TBB Limited (Yellow Cab) are concerned about
degradation of the trangportation industry resulting from the
proposed rules, as there would be no monitoring or regulation
of the excluded transportation for safety and insurance purpos-
es and there would be unfair competition for rate purposes.
Hall also comments that the rules amount to deregulation and
jeopardize the transportation industry. Intermountain Trans-
portation also submits written comments that it is opposed to
the rules.

Response: The PSC agrees that it has a duty to promote
common carriage. However, this duty cannot be properly ful-
filled by ignoring valid law. The "primary business test" is
valid law, as declared by the highest court of this state. The
legislature has done nothing to indicate that it wants this

judicial interpretation changed. Being valid law, it must be
considered and applied. Please also refer to the response
immediately below.

Comment : Foosco and TBE comment that cab companies are

losing business to lodging facilities providing shuttle trans-
portation service to airports and shopping and recreational
activities. However, they do not generally oppose lodge trans-
portation to and from points of connection with other common
carriers and support the rules if implemented in accordance
with the initial declaratory ruling in Grouse Mountain. They
comment that it is unfair to allow unregulated carriers to
perform the same service as regulated carriers, as it dilutes
the ability to operate in a financially secure manner.

Response: The PSC would like to ensure that regulated
carriers remain sound businesses. The PSC realizes that exemp-
tions and exclusions from regulation will have scme effect on
regulated carriers, especially when they result in placing an
unregulated carrier in direct competition with a regulated
carrier. However, in regard to the "primary business test"
rules, the PSC is not attempting to create the law, it is at-
tempting to codify the existing law. Whether the law is by
rule or otherwise, it must still be administered.
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Comment: Big Sky of Montana, Bucks T-4 Lodge, and Winter
Sports (Big Mountain) comment that it is essential that hotels,
resorts, dude ranches, and similar destination resort opera-
tions, full service or otherwise, be able to provide transpor-
tation services to guests. They, along with Grouse Mountain
and Montana Innkeepers, also urge the agency to add a specific
subsection which allows the transportation of lodge and recre-
ation customers. Grouse Mountain comments that tourists arrive
with the expectation that they will be cared for, including
being transported when and where they want, and it cannot com-
pete unless it can meet its guests needs in the transportation
area. Grouse Mountain submits that its own destination resort
operations would be in jeopardy absent ability to transport its
guests. Montana Innkeepers comment that destination resorts
need the flexibility to meet guest expectations in the area of
ground transportation. Winter Sports, as a destination resort,
feels that it must meet the needs of its guests by being able
to provide transportation. On the other hand, from the carrier
perspective, Rocky Mountain comments that tourism is Montana's
largest industry and the rules allow unregulated entry for
scores of tourism related businesses.

Response: Through the proposed rules, the PSC is not in-
tending to go beyond eimply codifying the law of the "primary
business test." It is not intending (it may not have the au-
thority anyway) to extend or diminish the exclusion in regard
to any particular segment of the regulated or unregulated
transportation industry (unless there is case law tending di-
rect otherwise). The comments above identify individual inter-
ests that the PSC cannot remedy through the proposed rules.

GComment: Reum comments that Gamble-Robinsgp does not ad-
dresg many of the matters proposed in the rules.

Response: The PSC disagrees. Directly or indirectly,
there is a reasonable basis in Gamble-Robinson for all points
expressed in the rules.

Comment.: Rocky Mountain Transportation suggests there is
no legislative direction to make the rules. It comments that
the rules simply codify prior agency decisions which have been
properly and judiciously considered to a score of various sce-
narios and infringe on the prerogative of the legislature.
Reum also questions the statutory authority to make the rules.
They also question whether the public has been adequately no-
ticed of the rulemaking. They and Rocky Mountain suggest that
legislation is the proper way to address such significant poli-
cy decisions.

Response: This agency has a law to administer and it has
a broad authority to make rules on the law that it administers.
The PSC believes that the authority clearly extends to the
present proposed '"primary business test" rules. The public has
been lawfully noticed as this proceeding has been conducted
pursuant to MAPA. Public notice has been given in accord with
that law.

Comment: Sure-Way suggests that pretreated wastes should
be separately considered. Solid Waste Contractors suggests
that recyclables should be given special consideration. Reum
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suggest that the agency must take into account different class-
es of carriers,

Respongse: Again, the PSC is not intending (and it might
not have the required authority) to fashion the exclusion in a
way favorable to any particular segment of the regulated or
unregulated transportation industry.

Comment: Solid Waste Contractors proposes that a general
statement capturing the "glcbal" concept of incidental transg-
portation be included.

Response: The PSC believes that any required "gleobal"
concept is adequately expressed in the proposed rules. Rule I
expresses what is believed to be an adequate overall picture.
To place the remaining details in some kind of narrative does
not appear to be necessary.

Comment: In regard to proposed Rule III(5), Solid Waste
Contractors propose that the dominant character (transportation
or nontransportation) of the service to the customer be an
element,

Response: The PSC believes that dominant character or
value to the customer (the relative weight that the customer
gives to the transportation element of the overall service) may
be a relevant factor. However, dominant character should be
disclosed by an analysis of the business itself. Value to the
customer is somewhat extrinsic to the main concern of identify-
ing the principe! and incidental parts of the business. There-
fore, it might only be considered if all other factors leave a

legitimate gquestion., In any event the PSC has determined that
it will not adopt the factors rule in gquestion.
Comment : Solid Waste Contractors oppose, and predict

problems with, financial data as being a prime factor, espe-
cially in small businesses where accounting may nhot properly
differentiate between elements and also in the context that
financial data may be allocated in various ways and can be a

subject of debate. It is uncertain of the meaning of the last
sentence in Rule III{3).

Response: The PSC believes that financial data is of
paramount importance in determining whether an aspect of a
business is principal or incidental. The PSC recognizes that

supporting financial data must be in line with accepted ac-
counting practices and must be credible and carefully reviewed.
The last sentence in Rule III(3) was intended to mean that
something like employee hours devoted to transportation would
not be separately considered as a factor if the employee pay-
roll expenses already provide the answer to any pertinent ques-
tion. In any event the PSC has determined that it will not
adopt the factors rule in question.

Comment: Sure-Way Systems comments that the rules do not
establish a pass or fail test and simply provide more room to
argue about the concept. It argues that the rules should be
more clear cut.

Response: The rules attempt to set forth the basics of
the "primary business test." It is true that they do not re-
solve all possible argument and debate. There will still be
questions of fact. There will still be a case-by-case analy-
sis. Parts of the "primary business test" are presently inca-
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pable of being reduced to absolute certainty or mathematical
precision,

:  Sure-Way suggests a fixed percent ratio of fi-
nancial data be assigned for determining principal or inciden-
tal.

:  The PSC rejects a fixed percent ratio. There
is no fixed point at which an element of a busineass can be
deemed "clearly" principal or incidental under the "primary
business test." The test is not mathematical. However, as a
guide, in theory, transportation probably becomes a candidate
for being incidental at just less than 50 percent of the over-
all business and the further below 50 percent the more inciden-
tal it becomes.

Comment : In regard to Rule II, Sure-Way suggests that
words used in the rules, like "incidental," "subordinate," and
"appendage, " are litigation dream words. Northern Plains Re-

source Council, Waste Task Force, submits a similar comment
that the undefined term "incidental" will pose legal problems
in the future and should be replaced by more tangible terminol-
ogy . In regard to Rule III, Solid Waste Contractors suggest
that the rule terminclogy that is permissive (agency "may con-
gider" certain factors) be changed to mandatory as it is diffi-
cult to tell when the PSC will apply the factors.

Respgnse: The PSC disagrees that the words themselves are
problematic. The debate will be over whether the facts estab-
lish that the definitions are met. Under the rules this will
be no more problematic than in the absence of rules. In regard
to making factors mandatory, the PSC prefers to preserve dis-
cretion in what factors it will consider. However, if a factor
is demonstrated to be material and not duplicative of another,
the PSC will consider it.

Comment: In regard to Rule II(1) (b), WWSS Associates com-
ments that every business and aspect of a business is to gener-
ate a profit. Solid Waste Contractors comment that it is im-
portant to determine whether the purpose of transportation is
to profit and alsoc suggests that it be a designated factor.

Response: This "profit" concept can only be understood in
context. In context, the rule means that if the transportation
does not directly benefit the business in some way other than
merely generating a profit, it will not be considered inciden-
tal.

Comment : In regard to Rule IV, Johnson argues that Gam-
ble-Robinggon does provide that the effect of the "primary busi-
negs test" on licensed carriers must be considered. solid
Waste Contractors also questions whether this rule on competi-
tion is consistent with Gamble-Robinson and Schock and suggests
that the proposed rule is in direct conflict.

Response: If the rule is adopted it will essentially
overrule Schock on that point. However, the proposal is not in
conflict with or even inconsistent with Gamble-Robipson. Under
Gamble-Robinson incidental transportation can compete with
regulated transportation -- those engaged in incidental trans-
portatien sgimply cannot venture out and compete by actions
constituting "motor carriage."
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Comment : In regard to Rule VI(1)({a), Reum argues that
Solid Waste Contractors opinion could vary from court to court
under identical facte, that the underlying facts in that case
were never completely developed in any event, and that the case
cannot be a basis for the proposal that it has been referenced
as supporting. Sure-Way also disagrees that Sglid Waste Con-
tractors stands for the proposition proposed in the rules.

Response: The PSC recognizes the legal effect of the dis-
trict court ruling. However, its interpretation of the ruling
is consistent with the proposed rules,

Comment: In regard to Rule V(1) (b), Suhr Transport is
concerned about the inapplicability of the incidental trans-
portation rules to a transportation business. Suhr, a trans-
portation business, also operates a nontransportation business
(furnjture), and 1is concerned that the rule would preclude
incidental transportation for that business. Security Armored
questions whether the rules prohibit the separate divisions of
a transportation business from engaging in inc¢idental transpor-
tation. WWSS Associates (Big Sky Industrial) comments that the
inapplicability of the exclusion rule to a transportation bugi-
ness may be extended to preclude carriers from engaging in
incidental transportation simply because they hold a certifi-
cate,

Respgngse: The concerns are well taken, the rule is amend-
ed to clarify that nontransportation divisions (in faect or in
law) of a transportation business qualify for the ‘"primary
business test" exclusion.

Comment: Solid Waste Contractors is concerned about what
procedure will be applied to process questions on the primary
business test.

Regponee: The procedure will be any of the standard pro-
cedures used to resolve questions of fact and questions of law
{contested case or declaratory ruling procedure). The PSC does
not intend to create another procedure for processing questions
on the "primary business test."

4. Responses by Commigsioner Bob Rowe.

General: Persons commenting on all sides erroneously
believed the Commission was attempting to revise its interpre-
tation of the primary business test. In fact, the Commission
sought to agree on basic statements which would inform poten-
tial parties of the key elements. In that it succeeded.

I disagree that the primary business test is "complicat-
ed." Rather, despite our best efforts to produce an objective,
measurable standard, a large element of subjectivity remains.
Individual commissioners still have quite different interpreta-
tions of key terms such as "in the furtherance of" and "in the
scope of." My preference continues to be that we avoid making
arcane distinctions unrelated to how businesses function in the
real world. With one exception, noted below, these rules will
not change my application of the primary business test in cases
before the Commissgion.

: The Commission agreed t¢ delete subsections (2)
through (5) (f) of proposed rule III, which listed factors to be
considered in making a primary business interpretation. The
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rule had much merit, and was a sound response to the District
Court’s order in Montana Solid Wagte Contractorg v. PSC, First
Judicial District, Cause No, BDV-92-448 (Order, September 21,
1993). I reluctantly agree that an abbreviated discussion of
factors is more workable.

Percentage of Busipegs: 1 found much merit in Sure-Way's
suggestion that we Sset a ratio of transportation and nontrans-
portation business, using relevant financial data. This would
have provided much certainty and avoided much disputation. I
would have set the percentage low, for example no more than 20
percent transportation business in order for the primary busi-
ness test exception to apply. A low figure would have elimi-
nated most all concern that nontransportation businesses were
encroachlng on requlated transportation enterprises.

The rules as proposed and adopted deny the
primary business test exclusion to transportation of solid
wagste associated with a principal business of landfilling.
Given the capital-intensive nature of landfilling the policy
makes sense, ensuring that landfill operators do not escape
regulation for their hauling businesses. As part of settlement
negotiations in Solid Waste Contractors, gupra, the Commission
agreed to support legislation to this effect. Adopting the
policy by rule is based upon the court's decision in that case.

My only concern is that the rule we are now adopting may
exceed what the district court thought it was doing. At the
least, adoption of the rule constitutes one of the Commission’s
clearest acknowledgements that in fact it does make policy in
the area of transportation regulation, rather than merely ap-
plying dusty Interstate Commerce Commigsion rulings. Having
made that acknowledgement, the Commission should now take care
that its decisions in other areas of transportation regulation
also make sense in the real world.

Bob Anderson, Chairman

CERTIFIED TO THE SECRETARY OF STATE JUNE 13, 1994.

Reviewed By
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT
of ARM 42.15.308 relating to ) of ARM 42.15.308 relating
Adjusted Gross Income } to Adjusted Gross Income

TO: All Interested Persons:

1. On March 31, 1994, the Department published notice of
the proposed amendment of ARM 42.15.308 relating to adjusted
gross income at page 657 of the 1994 Montana Administrative
Register, issue no. 6.

2. No public comments were received regarding the rule.

3. The Department has adopted the rule as proposed.

Cle.

CLEO ANDERSON K" ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of

of NEW RULES I (ARM 42.23.701) ) NEW RULES I (ARM 42.23.701)

and II (ARM 42.23.702) relating) and II (ARM 42.23.702)

to Limited Liability Companies ) relating to Limited Liability
) Companies

TO: All Interested Persons:

1. On April 14, 1994 the Department published notice of
the proposed adoption of New Rules I (ARM 42.23.701) and II (ARM
42.23.702) relating to limited liability companies at page 931
of the 1994 Montana Administrative Register, issue no. 7.

2, No public comments were received regarding these
rules,

3. The Department has adopted the rules as proposed.

l&x>6:;;:4ﬁuuu2rx~
EO ANDERSON I OBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) CORRECTED NOTICE OF ADOPTION
of NEW RULE I ARM 42.31.309; of NEW RULE I ARM 42,31.309;
11 ARM 42,31.310; III ARM 42, ITI ARM 42.31.310; TII ARM
31.311; IV ARM 42.31.312; V 42.31.311; IV ARM 42.31.312;
ARM 42.31,313; VI ARM 42.31. V ARM 42.31.313; VI ARM 42.
314; VII ARM 42.31.315; VIII 31.314; VII ARM 42,31.315;
ARM 42.31.316; and NEW RULE VIII ARM 42,31.316; and NEW
IX ARM 42.31.317 relating to RULE IX ARM 42.31.317
Reqgulation of Cigarette relating to Regulation of
Marketing Cigarette Marketing

e e S e s e

TO: All Interested Persons:

1. On May 26, 1994, the department published a notice
at page 1453 of the 1994 Montana Administrative Register, Issue
No. 10, of the adoption of the above-captioned rules I (ARM
42.31.309); II (ARM 42,31.310); III (~h“M 42.31.311):; IV (ARM
42,31.312); V (ARM 42.31.313); VI (ARM 42.31.314); VII (ARM
42,31.315); VIII (ARM 42.31.316) and IX (ARM 42.31.317) relating
to cigarettes and cost showing for regulation of marketing by
the Income and “iscellaneous Tax Division.

2, At the hearing held on these rules, the department
agreed to make an amendment to ARM 42.31.315(2)(a) and ARM
42.31.316(2)(a) and these two amendments were inadvertently
omitted from the notice published on May 26, 1994. The
corrected rule amendments read as follows:

RULE VIT (ARM 42.31.315) GUIDELINES FCOR WHOLESALLRS

(1) Cost to the wholesaler shall mean the basic cost of
cigarettes to the wholesaler as defined in the Montana Cigarette
Sales Act plus the cost of doing business by the wholesaler as
evidenced by the accounting standards and methods regularly
employed Uﬂ‘"&'ﬂﬂ?ﬁﬁfﬁt&ﬂt“b&ﬁfS——by——th!**whOiESﬂitT“Tﬂ‘“fheIT
determi for—the—purpose—of - federal-—ircome-tax

etermining accounting—imcome-in

scrordance—with—generatiy —accepted—accomting—principies—and
standards BY THE WHOLESALER FOR INCOME TAX REPORTING PURPOSES.

(2) Costs of doing business by the wholesaler shall
include:

(a) all direct costs, including but NOT limited to:

(i) inbound freight charges:

{ii) labor costs to affix tax indicia;

(iii) cost of equipment to affix hand stamps;

(iv) ink;

(v) glue;

(vi) rental and maintenance expenses for the cigarette
tax indicia;

(vii) state and local cigarette licenses; and
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{(b) indirect overhead costs and expenses paid or incurred
including but not limited to:

(i) pre-opening expenses;

(ii) management fees;

(iii) labor costs (including salaries of executives and
officers);

(iv) rents;

(v) depreciation;

(vi) selling costs;

{(vii) maintenance expenses;

(viii) interest expenses;

(ix) delivery costs;

(x) all types of licenses;

(x1i) all types of taxes;

{xii) all types of insurance;

(xiii) advertising; and

(xiv) any and all district, central, regional and national
administrative and operational costs and expenses.

(3) All indirect overhead costs including any pre-opening
and central and regional administrative expenses shall be
allocated to petitioned location based erttret—onthe proportion
of—totat—dotitar—volume —of cigarette—inventory—at -the—location
for—the—pertod—in—gquestionr—to—totat—dotltar—voiume—of—att
inventory—for—said—tocation—and-pertod; —or—uponr—generatiy
accept ed-aveomnting-prinmciptes —regularty—emptuyed—by——the
petitiomer ON A METHOD CONSISTENT WITH THOSE REQUIRED FOR INCOME
TAX REPORTING. All revenues and expenses paid or incurred shall
be properly matched for the analysis period.

RULE VIII (ARM 42.31.316) GUIDELINES FOR RETAILERS

(1) Cost to the retaller shall mean the basic cost of
cigarettes to the retailer as defined in the Montana Cigarette
Sales Act plus the cost of doing business by the retailer as
evidenced by the accounting standards and methods reqularly
employed om—ag—consistent—basis—by—the—retatier—im
determimationr—of—cost—for—the—purpose—of—federat—imcome—tax
Teportimgor—forthepurpose-of—determining—income—in-aceordance
with—genmeratiyaccepted-accounting-principles—and-standards BY

THE RETAILER FOR INCOME TAX REPORTING PURPOSES.
(2) Costs of doing business by the retailer shall include:
(a) all direct costs, including but NOT limited to:

(1) inbound freight charges; and

(ii) state and local cigarette licenses.

(b) indirect overhead costs and expenses paid or
incurred including but not limited to:

(i) pre-opening expenses;

{ii} management fees;

(iii) labor costs (including salaries of executives and
officers);

(iv}) rents;

(v) depreciation;

(vi) selling costs;
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(vii) maintenance expenses;
(viii) interest expenses;

(ix) delivery costs;
(x) all types of licenses;
(x1) all types of taxes;

(xii) all types of insurance;

(xiii) advertising; and

{xiv) any and all district, central, regional and national
administrative and operational costs and expenses.

(3) All indirect overhead costs including any pre-opening
and central and regional administrative expenses shall be
allocated to the Montana location based either—onwtheproportion
of—totat—dottar—volume-of-cigarette—inventory—at—the—tocation
for—the—period—imr—question—to—totat—dotiar—volume—ot—att
invenrtory—for—said—tocationr—and—-period;—or—uponr—generatty

3 : T : 3
ON A METHOD CONSISTENT WITH THOSE USED FOR INCOME TAX

REPORTING, All revenues and expenses paid or incurred shall be
properly matched for the analysis period.

3. All other rules found on the notice published at page
1453 of the 1994 Montana Administrative Register, Issue No. 10,
remain the same. Replacement pages for the corrected notice of
amendment will be submitted to the Secretary of State on June
30, 1994.

CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State June 13, 1994
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of {[Rule I]
46.9.611 and the amendment
of rule 46.9.606 pertaining
to contractor allotments for
community block grants

NOTICE OF THE ADOPTION OF
[RULE I] 46.9.611 AND THE
AMENDMENT OF RULE 46.9.606
PERTAINING TO CONTRACTOR
ALLOTMENTS FOR COMMUNITY
BLOCK GRANTS

TO: All Interested Persons

1. On April 14, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of [Rule I] 46.9.611 and the amendment of rule 46.9.606
pertaining to contractor allotments for community block grants
at page 933 of the 1994 Montana Administrative Register, issue
number 7.

2. The Department has amended rule 46.9.606 as proposed.

3. The Department has adopted [Rule I] 46.9.611,
TERMINATION OR REDUCTION OF ALLOTMENT as proposed.

4. No written comments or testimony were received.

Rule Reviéwer Director, Soclal and Rehabil{ta-

tion Services

Certified to the Secretary of State June 13 , 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.10.403
pertaining to AFDC standards
and payment amounts
concerning shared living
arrangements

NOTICE OF THE AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC STANDARDS AND
PAYMENT AMOUNTS CONCERNING
SHARED LIVING ARRANGEMENTS

TG: All Interested Persons

1. On May 12, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.10.403 pertaining to AFDC standards
and payment amounts concerning shared living arrangements at
page 1264 of the 1994 Montana Administrative Register, issue
number 9.

2. The Department has amended rule 46.10.403 as proposed.

3. The Department has thoroughly considered all
commentary received:

: The Jepartment’s proposed policy concerning shared
living arrangements does not comply with federal regulations
governing the AFDC program at 45 CFR 233.20(a) (5). 45 CFR
233.20(a) (5) requires that proration of the allowance for
shelter and utilities be made on a reasonable basis. Thus
proration must be based on actual shared expenses, rather than
on assumptions regarding the sharing of expenses.

: The department believes that the AFDC standards for
agesistance units in shared living arrangements are reasonably
based using the current methodology for setting needs and
payment standards and therefore are in compliance with the
requirements of 45 CFR 233.20(a) (5).

t The department’s proposed policy conflicts with 45 CFR
233.90(a) (1), which states that "the inclusion in the family, or
the presence in the home, of a ‘substitute parent’ or ‘man-in-
the-house’ or any individual other than one described in this
paragraph is not an acceptable basis for a finding of ineligi-
bility or tor assuming the availability of income by the
State..."

RESPONSE: The proposed policy is not based on the assumption
that the other individuals sharing a place of residence with the
AFDC assistance unit also are sharing their income and/or
resources with the AFDC unit. Rather it is based on a proratjon
of the shelter component of the needs standard among all the
individuals who reside together, including non-members of the
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AFDC assistance unit. The income and resources of non-members
of the assistance unit are not considered in any way available
to the AFDC unit.

4. These rule amendments will take effect on July 1,
1994.

A
Rule Reviewer Director, Soc1al'an Rehab111ta-

tion Services

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of rule 46.10.403 ) RULE 46.10.403 PERTAINING
pertaining to AFDC income ) TO AFDC INCOME STANDARDS
standards and payment ) AND PAYMENT AMOUNTS
amounts )

TO: All Interested Persons

1. on April 28, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.10.407pertaining to AFDC income standards and
payment amounts at page 1090 of the 1994 Montana Administrative
Register, issue number 8.

2. The Department has amended the following rule as
proposed with the following changes:

46.10.403 TABLE OF ASSISTANCE STANDARDS Subsections (1)
through (2) remain as proposed.

(a) Gross monthly income standards to be used when adults
are included in the assistance unit are compared with the
assistance unit’s gross monthly income as defined in ARM
46.10.505.

GROSS N OME S ARD BE USED EN ADULTS ARE
INCLUDED IN THE ASSISTANCE UNIT

No. of With Without
Persons Shelter Shelter
in Obligation Obligation
Household Per Month Per Month
1 $ 553 585 $ 202 213
2 749 7183 326 344
3 945 9861 446 47310
4 1440 1,177 564 596
5 1336 145 &35 7132
6 1532 11,5723 ¥39 823
7 3726 1,769 884 934
8 15922 1,9667 954 1,036
9 276015 2,0645 35093 1,1332
10 2383 2,1587 362 1,227
11 27383 2,240 246 8510
12 22631 2,324 533109 1,393
13 25328 2,396 7388 1,4665
14 27396 2,466 454 11,5356
15 2546 2,535 1515 1,604
16 2546 2,5934 35574 1,6623
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(b) Gross monthly income standards to be used when no
adults are included in the assistance unit are compared with the

assistance unit’s gross monthly income as defined in ARM
46.10.505.

] O_ADULTS ARE
INCLUDED IN THE ASSISTANGE UNIT

No. of With Without
Persons Shelter Shelter
in Obligation Obligation
Household Bex _Month _Per Month
1 $ =262 213 $ ¥6 80
2 396 418 262 13
3 594 627 326 344
4 390 834 446 4730
5 586 412 562 5934
6 384 1,2501 675 7148
7 37382 1,45960 Fop 836
8 576 11,6645 50% 951
9 167+ 11,7645 953 1, 049
10 5+59 1,8587 1682 1,143
11 17846 1,950 3371 11,2336
12 3930 2,0387 1251 1,321
13 256045 2,1278 5338 1,4132
14 2092 2,21609 7435 1,4945
15 2170 2,292 1493 1,5796
16 2242 2,368 1566 1,6532

Subsections (2) (c) through (4) remain as proposed.

(a) Maximum payment amounts to be used when adults are
included in the assistance unit are compared to the difference
between the assistance unit’s net monthly income and the net
monthly income standard defined in ARM 46.10.505.

Montana Administrative Register 12-6/23/94



-1730-

D S_ARE
AS NCE UN

No. of with Wieh Without Wikhout
Persons Shelter Sheleer Shelter Emneleer
in Obligation obligation Obligation obligation
Household Per Month _Per_Day _Per Month _ Por-Day

1 $ 235 248 S F+83 $ 86 910 S 2832

2 338 332 1068 138 146 466

3 484 416 13337 189 268199 636

4 484 499 1613 239 253 B3

3 563 583 1890 287 3033 9537

6 650 667 267 3306 3489 +H-66

7 #8215 2440 335 396 12.50

8 816 834 283 416 43940 +3-BF

9 858  B756 28+58 455 480 15413

10 893 9165 2023 493 5210 +6v43

11 o246 94851 3387 546 5543 b3

12 959 986 Frary) 560 591 18+67

13 288 1,017 32453 589 622 19+63

14 037 1,0436 33+58 613 652 2057

15 644 1,075 480 644 6801 2147

16 068 1,12201 3560 &68 72306 2227

(b) Maximum payment amounts to be used when no adults are
included in the a=czistance unit are compared to the difference
between the assistance unit’s net monthly income and the net
monthly income standard as defined in ARM 46.10.505.

MUM Y™ OUNTS TO SED WHEN NO ADUITS ARE
INCLUDED IN THE ASSISTANCE UNIT

No. of with Wieh Without Wiehout
Persons Shelter Eheleor Shelter Ghelrer
in Obligation obligavion Obligation Obligation
Household e —Fer-pay _Pey Month _BerPay
1 S 86 9. $ 283 § 32 34 5 03
2 168 177 5,60 86 930 283
3 asp 266 840 338 146 460
4 335 254 13 189 2060199 630
6 582 4] FHov33 288 3045 5+60
7 586 619 1953 336 355 320
8 665 7067 3230 482 403 12,93
9 299 749 22463 422 4485 14467
10 F43 285 2488 459 485 530
11 383 827 26w 0 493 54 1657
12 819 8654 83+30 531 ! 30
13 855 903 2850 568 99 18+93
14 888 9387 2860 601 635 26+03
15 531 9713 3030 633 £68 2110
16 961 ) ,0045 230 664 701 FEREE

AUTH: Sec. 53-4-212 and 53-4-241 MCA
IMP: Se¢. 53-4-211 and 53-4-241 MCA
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3. No written comments or testimony were received.
However, some figures are being changed in the tables of gross
monthly income standards and maximum payment amounts are being
made because computational errors were discovered.

4. These amendments will take effect on July 1, 1994,

t,____‘_ .\-i_\\
N L. b (Rl 6
Rule Reviever Director, Soclal and Rehabllita-

tion Services

Certified to the Secretary of State, June 13, 1994.

Montana Administrative Register 12-6/23/94



-1732-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.503, 46.12.504,
46.12.505, 46.12.506,
46.12.507, 46.12.508 and
46.12.509 pertaining to
medicaid coverage and
reimbursement of inpatient
and outpatient hospital
services

NOTICE OF THE AMENDMENT OF
RULES 46.12.503, 46.12.504,
46.12.505, 46.12.506,
46.12.507, 46.12.508 and
46.12.509 PERTAINING TO
MEDICAID COVERAGE AND
REIMBURSEMENT OF INPATIENT
AND OUTPATIENT HOSPITAL
SERVICES

N N N N Nt Yt e St ot

TO: All Interested Persons

1. On April 28, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
anendment of rules 46.12.503, 46.12.504, 46.12.505, 46.12.506,
46.12.507, 46.12.508 and 46.12.509 pertaining to medicaid
coverage and reimbursement of inpatient and outpatient hospital
services at page 1076 of the 1994 Montana Administrative
Register, issue number 8.

2. The Department has amended rules 46.12.503, 46.12.504,
46.12.507 and 46.12.508 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

. .505 T HOSPITAL SERV REIMBUR NT

Subsections (1) through (10)(b) remain as proposed.

(11) Inpatient hospital service providers shall be subject
to the billing requirements set forth in ARM 46.12.303. The
attending physician must, shortly before, at, or shortly after
discharge (but before a claim is submitted), attest in writing
to the principal diagnosis, secondary diagnoses, and names of
procedures performed. The following statement must immediately
precede the physician’s signature: "I certify that the
narrative descriptions of the principals and secondary diagnoses
and the major procedures performed are accurate and complete to
the best of my knowledge." 1In addition, when the claim is
submitted, the hospital must have on file a current signed
acknowledgement from the attending physician that the physician
has received the following notice: "Notice to physicians:
nedicaid payment to hospitals is based in part on each patient’s
principal and secondary diagnoses and the major procedures
performed on the patient, as attested to by the patient’s
attending physician by virtue of his or her signature in the
medical record. Anyone who misrepresents, falsifies, or
conceals esgsential information required for payment of federal
funds, may be subject to fine, imprisonment, or civil penalty

12-6/23/94 Montana Administrative Registoer



~1733-

under applicable federal laws." The acknowledgement must have
been completed
elaim

The provider may, at its discretion, add to the language of this
statement the word "medicare" so that two separate forms will
not be required by the provider to comply with both state and
federal requirements. In addition, €he
providerg may

not submit a claim until the recipient has been either:

Subsections (11)(a) through (12)(b)(iii) remain as
proposed.

(13) The medicaid statewide average cost to charge ratio
equals ~68 ,66.

Subsections (14) through (17) remain as proposed.

AUTH: 53-2-201 and 53-6-113 MCA

IMP:  53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-6-141
MCA

46.12.506 OUTPATIENT HOSPITAL SERVICES, DEFINITION
Subsactions (1) through (1)(b) remain as proposed.
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AL T T RD A -S4 LR YR CAF BT E T LA GF LR AT R R A,

Subsection (3) remains as proposed in text but is
renumbered as subsection (2).

AUTH: 53-6=-113 MCA

IMP:  53=2-201, 53-6-101, 33-6-111, 53-6:-113 and 53-6-141
MCA

B GEN
Subsection (1) remains as proposed.

12-6/23/94

Montana Administrative Register



=1735~

Services, Medicald Services Division, P.0. Box 4210, 111
Subsections (2) (b) through (5) remains as proposed.

Subsections (6) through'(a) remaln nsiproposéd.

4. The Department has thoroughly coneidered all
commentary received:

COMMENT: One commentor, after review of the proposed FY95 DRG
tables provided by the department, suggests that two additional
DRGe be included in the FY95 tables. These are DRG 493
(laparoscopic cholecystectomy with complication) and DRG 494
(laparoscopic cholecystectomy without complication), which are
missing from the tables., These two DRGs are included in the
medicare DRG tables and it would promote consistency if DRG 493
and 494 were in the medicaid tables also.

: The department updated and installed a new grouper
version for the medicaid program in fiscal year 1994. The
department is currently using the version 9.0 DRG grouper.
Prior to this change, the department was using medicare’s
versjon 4.0 DRG grouper. Medicare is currently using the
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version 11.0 DRG grouper. The version 11.0 grouper was
implemented by medicare on October 1, 1993 and includes
additional DRGs that are not included in version 9.0. The
department will not include these additional DRGs in the
medicaid DRG table as we are not proposing that the medicaid
grouper be updated from version 9.0 to version 11.0.

COMMENT: Some commentors expressed concern regarding the cost
outlier thresholds in the new table of DRG weights and thres-
holds for fiscal year 1995. The commentors feel that several of
the DRG cost outlier thresholds are inappropriately high when
compared to the corresponding relative weights. The commentors
believe that these cost outlier thresholds should be reduced.
In addition, one commentor feels that most cost outlier
thresholds have increased, resulting in an additional financial
loas to health care providers.

RESPQONSE: The cost outlier thresholds are calculated using a
standard deviation test based upon 1991 hospital claims data.
The cost outliers ware determined during the calibration of the
DRG weights and thresholds for fiscal year 1994. The cost
outlier thresholds are updated annually to reflect the average
statewide Increase in charge levels, to account for changes in
charge factors that affect the costs of providing services to
recipients. The department applied a 4.3% state charge index to
the cost outliers for fiscal year 1994. For fiscal year 1995
the cost outlier thresholds will be inflated by 7.9%. This
percentage increase is the "state charge index", which is
calculated by the department based upon inpatient hospital
claims information. This index represents the percentage change
in hospital charges, adjusted for case mix, from the 1991 base
year.

The changes to the cost outliers do not result in financial
losses for health care providers. Outliers thresholds are set
at levels such that cases being paid as outliers are, in fact,
infrequently occurring cases. The outliers do not represent an
important payment algorithm for the prospective payment system,
but reflect marginal costs so that a hospital is no better or
worse. off as a result of the patient stay extending beyond the
threshold as compared to the patient being discharged at the
thresheld.

With respect to many of the DRGs and cost cutliers identified by
the commentors, it should be noted that some of these DRGs
include stop loss provisions. These stop loss provisions are
provided for DRGs which were determined to be unstable. The DRG
weight is the basis for payment of these DRGs, except that, if
estimated charges are less than 75% or greater than 400% of the
DRG payment, then the DRG is paid at estimated cost. The
estinmated cost is determined by applying the statewide cost-to~-

12-6/23/94 Montana Administrative Register



~-1737~-

charge ratio to the billed charge. The large referral hospitals
are not included in this provision because their case load is
large enough for the DRG payment to be intrinsically stable.

COMMENT: One commentor expressed concern whether the DRG system
modifications established one year ago fulfilled the depart-
ment’s goals. Hospitals previously expressed concern that the
department had not adequately monitored the old DRG sysatem and
SRS had pledged to keep hospitals informed about the performance
of the new system. To date, no reports have been shared with
hospitals. The commentor is particularly concerned whether the
system is paying less than the department’s goal of paying
hospitals 93 percent of aggregate hospital costs, whether the
outlier pool set aside was over- or under-estimated and
completely expended, and whether adequate funds are available
for catastrophic payments.

RESPONSE: The department shares the commentor’s concern and
has been working toward implementation of a reporting system.
The Department, in conjunction with Abt Associates, is develop-
ing a series of quarterly reports which will be generated from
the paid claims files. These quarterly reports will monitor all
aspects of the inpatient hospital payment system. The depart-
ment expected implementation of the reporting system quite some
time ago but has encountered problems with claime data and staff
changes. The department apologizes for the delay in implement-
ing this reporting system and will continue to work toward its
implementation.

COMMENT: One commentor asked what the new statewide cost-to-
charge ratio is and how it was calculated. Incremental changes
proposed to the aystem should be modeled by the departmant and
the impact should be shared with hospitals.

RESPONSE: The department calculated a new statewide cost-to-
charge ratio (66%) for rate year 1995. This ratio is based upon
the methodology recommended in the inpatient hospital reimburse-
ment study. The department applied the TEFRA inflationary
percentage to the 1991 cost base to inflate cost to the same
point in time as current claims data (June 1993) and divided
this figure by indexed charges for 1991. The indexed charges
for 1991 were computed basad upon the percentage increase in
hospital charges for inpatient hospital claims submitted
subsequent to 1991. The percentage increase in charges from the
1991 base period to June 30, 1993 was 12.2%. With the percent-
age increase in hospital charges exceeding the allowable TEFRA
percentage increase for costs the statewide cost-to-charge ratio
decreased from 68% in FY94 to 66% in FY95. ARM 46.12.505(13)
has been ravised to reflect this change.
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COMMENT: One commentor suggested that the department include
language at ARM 46.12.505 reguiring SRS to determine the
adequacy of money available for catastrophic payments at some
point during the fiscal year prior to submission of payment
requests by hospitals. This language should include consider-
ation of both the hospital appropriation and the total medicaid
appropriation. The commentor learned earxlier this year that
substantial funds were transferred out of the hospital budget to
other medicaid program areas. This transfer should not allow a
later determination that adequate funds for catastrophic payment
are not available to the department. Likewise, if SRS policy is
to fund all programs from any area of the medicaid budget, other
areas of surplus appropriation should be available for cata-
strophic payments to hospitals.

RESPONSE; The inpatient hospital study indicated that cata-
strophic cases do occur and recommended additional reimbursement
for hospitals that experience these cases. The study identified
approximately 86 catastrophic cases in the 1988-1991 data., The
department implemented a methodology to provide additional
reimbursement for such cases and estimated the funding necessary
for the catastrophic payments. The department adopted a
catastrophic payment methodology 1in recognition of the
occasional extrcwuely high cost cases which previously had been
primarily the burden of the hospitals. The department, in
adopting this policy, assumed a great deal of the risk for these
cases, The department is making a good faith effort to
implement a reimbursement system that more equitably reimburses
all hospitals in Montana.

The department makes every effort to estimate the fiscal impact
of operating the inpatient hospital program and working with the
legislature and provider association to secure appropriate
funding. But the department will not make unlimited funds
available for catastrophic reimbursement. Rule language
requiring the department to determine the adequacy of money
available for a portion of the total program will not be added.
The administrative rule currently includes an estimate of the
funding allocated for catastrophic reimbursement. Under the
rule, the amount of funding for catastrophic cases increases or
decreases proportionately, depending upon increases or decreases
in actual discharges in relation to estimated discharges. The
department believes that the rule adequately addresses funding
available for catastrophic reimbursement.

The commentor correctly notes that the department has authority
to transfer medicaid funds among medicaid programs under certain
circumstances. Such transfers are considered on a case by case
basis depending upon circumstances affecting the medicaid
program as a whole. If the department considered it necessary
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and if other funds were available, fund transfers to the
hospital program could be considered.

COMMENT: Several commentors are opposed to the proposed
language governing outpatient hospital care provided in
satellite or branch facilities. The commentors object to the
proposed rule language which requires satellite or branch
facilities to meet the licensure and certification regquirements
of the department of health and environmental sciences.
Further, SRS is exceeding ita authority in attempting to set
standards for health care facilities. The proposed amendment
would impose requirements beyond those contained in the existing
federal regulation, which will unnecessarily increase the costs
to hospitals of providing outpatient hospital services.

RESPONSE;: The department originally proposed changes to ARM
46,12.506 in an attempt to assure that satellite or branch
facilities in remote locations meet applicable licensure and
certification requirements, and to establish a requirement that
veritication of compliance be provided to the department. The
department did not intend to establish or set standards for such
facilities, but only to assure that existing federal and state
requirements are met. Federal medicare conditions of participa-
tion for hospitals at 42 CFR 482.54 do establish standarxds that
must be met by hospitals furnishing outpatient hospital
services. However, since the proposed rule was published, the
department has been informed that the federal government does
not interpret the federal medicaid outpatient hospital regula-
tion, 42 CFR 440.20, to reguire that outpatient hospital
services be provided in 1licensed facilities. Also, the
department of health and environmental sciences apparently has
taken the position that state licensure laws do not apply to
outpatient hospital services provided in satellite or branch
facilities.

At the public rule hearing, the department proposed deletion of
the original proposed language and addition of revised rule
language that would require hospitals furnishing outpatient
hospital services in satellite or branch facilities located
outside the community where the hospital 1is located to
separately enroll the satellite or branch facility as a medicaid
provider. The department proposed that hospitals bill services
provided by the satellite or branch facility under this separate
provider number and report costs under a separate cost center in
the hospital’s cost report. The department subsequently has
receivad additional comments concerning this requirement,
regarding the broad range of clinical services provided by
hospital providers to surrounding communities.

At this time, the department will not adopt either the original
proposed requirements or the second set of proposed require-
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ments. The department will remove all proposed language with
reference to satellite or branch facilities. However, the
department will continue to study and review the use of branch
or satellite facilities. The department will continue to
consider approaches to address the question of the quality,
safety and appropriateness of these services. The department
will continue to conduct research and inquiry to determine
whether federal medicaid 1laws and regulations require or
authorize the state medicaid agency to set and enforce methods
and standards to assure that services are of high quality. The
department will encourage appropriate agencies to take action to
assure that outpatient hospital facilities and services comply
with safety and quality standards.

COMMENT;: Some commentors oppose the language proposed at ARM
46.12.509, relating to prior authorization of inpatient and
outpatient hospital services. SRS proposes to regquire, by
administrative fiat, prior authorization of all hospital
services or any particular hospital service. The department has
the authority to require prior review of hospital care as
contemplated by the rule. But the commentors specifically
object to the vague language in the rule, and the use of the
provider manual as a means of implementing program requirements.
The commentors request that the department amend the proposed
language to specify exact prior authorization requirements in
the rule. Adoption of rule language would allow significant SRS
policies and procedures to be included in the rule as required
by the Montana Administrative Procedure Act.

RESPONSE: The department proposed changes to the rule regarding
prior authorization because current rules require prior
authorization of all inpatient hospital services but no
outpatient hospital services. Since January 1, 1993, the
department has not required prior authorization for wmany
inpatient hospital services. Prior authorization currently is
required for out-of-state inpatient hospital services, inpatient
psychiatric hospital services, inpatient rehabilitation hospital
services, outpatient psychiatric day treatment (partial
hospitalization) services and chemical dependency treatment
services. The department made these changes to prior authoriza-
tion requirements and notified providers of the requirements
through provider notices and letters directly from the depart-
ment. The proposed rules would not change the policy applied by
the department in the past few years.

However, in light of the commentors’ concerns, the department
will modify the proposed rule to remove the reference to
notification through the provider manual or other written
notice. The department will adopt language specifying the
current inpatient and outpatient hospital services requiring
prior authorization. These services are out-of-state inpatient
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hospital services, inpatient psychiatric hospital services,
inpatient rehabilitation hospital services, organ transplanta-
tion services, outpatient paychiatric day treatment (partial
hospitalization) services and chemical dependency treatment
services.

i One commentor is concerned regarding the rule language
indicating that prior authorization is not an assurance of
subsequent payment. Hospitals, and all medical providers, are
subject to department review activities on both ends of
delivering care. This duplication of SRS scrutiny represents an
inefficient bureaucratic approach to controlling health care
costs. SRS should either implement real prior authorization
requirements, or retrospective reviews, and reduce the adminis-
trative burden of utilization review activities.

RESPONSE: The language referred to by the commentor is not new
to the administrative rules. This section of the rule was
merely moved from ARM 46.12.504 to ARM 46.12.509. This language
has been in the department’s rules as a reminder that prior
authorization is not a guarantee of payment. There may be
circumstances related to a particular case involving other
policies and procedures whereby a claim will not be paid. These
include client eligibility, additional medical information on
retrospective review which does not support the medical
necessity of the procedures authorized. These exceptions are
not necessarily a duplication of the prior authorization
requirements but a caveat that other circumstances or additional
information may prohibit medicaid from reimbursing a provider
for services.

COMMENT: Commentors opposes ARM 46.12.509(5) which they believe
establishes cost reporting requirements that would apply
retroactively to services delivered after July 1, 1993. Federal
and state standards prohibit the department from implementing
retroactive rules which have an adverse impact on provider
payment.

: The proposed rule changes do not impose any retroac-
tive regquirements upon providers. The rules referred to merely
require the specified providers to submit a base period cost
report for use in determining cost increase ceilings for
subsequent years. The proposed rules do not change the cost
reporting requirements or reimbursement for prior years.

COMMENT: Some commentors oppose the department’s language that
excludes exceptions to the TEFRA limits included under 42 CFR
413,40, The commentors question the authority of the department
to subject hospitals to only part of the federal law, while
failing to implement the full intent of the federal law designed
to limit program payment growth. The exception language is
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intended te allow program adjustments for events beyond the
control of the provider and for instances where service volume
fluctuations skew the TEFRA calculations. The department has
the ability to deny these exceptions, but we don’t believe they
have the authority to exclude them. Adopting the TEFRA limits
without the exceptions is arbitrary and capricious.

RESPONSE: In ARM 46.12.509(2)(a), the department has incorpo-
rated by reference 42 CFR 413.30 through 413.40 relating to cost
reimbursement and coverage limits and rate of increase ceilings,
known as the TEFRA limits. The proposed rule language would
have excluded application of the medicare exception provisions
for purposes of determining the base cost reporting year.
Because the federal TEFRA provisions do not apply to the
medicaid program under federal law, the department has authority
to adopt all, none or some of the federal provisions for use in
the medicaid program. However, atter further review, the
department agrees that adoption of the exceptions provided in
tha federal medicare regulations makes sense. The department
has modified the proposed rule language to remove the last two
sentences of ARM 46.12.509(5)(a), (5)(b) and (5)(c). The
department has added language to each subsection providing that
exceptions will ro granted only as permitted by the applicable
provisions of 42 CFR 413.30 or 413.40.

COMMENT: In ARM 46.12.503(15) the department defines "large
referral hospitals". Kalispell Regional Hospital is conspicu-
ougly missing from that list, and yet it is the rural referral
center of northwestern Montana. It would seem appropriate that
Kalispell Regional Hospital should also have the "large referral
hospital® designation under medicaid’s rules.

RESPONSE; A hospital will be designated as a large referral
hospital only at the time of recalibration of the DRG system.
That process is planned to occur every three years. At that
time, the rules will be amended to update the list of referral
hospitals if necessary. Case mix was not the only criterion for
designation as a large referral hospital. There were four
criteria used. To qualify as a large referral hospital, the
facility had to be in the top ten hospitals in at least three of
the four categories. The four tests were: size, referral
ratios, average case mix index (CMI), and volume of medicaid
business. The department conducted sensitivity tests for the
six mid-sized referral hospitals for consideration of inclusion
in the large referral hospitals. Based upon this analysis, it
was determined that the six mid-sized hospitals would be
reimbyrsed according to the standard weights.

: ARM 46.12.505(11) indicates that hospitals will be

required to have the physician’s signed acknowledgement
completed within the year prior to the submission of the claim.
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Medicare recently changed this requirement and requires
hospitals to have the physician sign only once. Medicaid should
emulate wmedicare in the requirement to minimize trivial
administrative requirements that are different for the two
agencies,

RESPONSE: The department will adopt the suggested change to the
proposed rule, Thias change pertains to the physician’s
attestation acknowledgement in ARM 46.12.50%(11). The depart-
ment will follow the same requirements adopted by medicare under
the regulations published in the Federal Register, Volume 59,
No. 46, March 9, 1994. Medicaid will eliminate the requirement
of an annual acknowledgement statement and has modified the rule
language to regquire a physician’s acknowledgement statement only
upon being granted admitting privileges at a hospital.

5. These amendments will become effective July 1, 1994.

Vangr. Slon ol R L

Rule Revliewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State, June 13, 1994,
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BEFORE THE DEPARTMENT OF SOCTAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.590, 46.12.591,
46.12.592, 46.12.509A and
46.2.202 pertaining to
medicald coverage and
reimbursement of residential
treatment services

NOTICE OF THE AMENDMENT OF
RULES 46.12.590, 46.12.591,
46.12.592, 46.12.509A AND
46.2.202 PERTAINING TO
MEDICAID COVERAGE AND
REIMBURSEMENT OF
RESIDENTIAL TREATMENT
SERVICES

T0: All Interested Persons

1. On April 28, 1994, the Department of Social and
Rehabjlitation Services published notice of the proposed
amendment of rules 46.12.590, 46.12.591, 46.12.592, 46.12.509A
and 46.2.202 partaining to medicaid coverage and reimbursement
of residential treatment services at page 1111 of the 1994
Montana Administrative Register, issue number 8.

2. The Department has amended rules 46.2.202 and
46.12.509A as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

N VICES

DEFINITIONS Subsections (1) through (4)(bk) remain as
proposed.

(5) The provider must notify the department’s designated
review organization of each admission of a medicaid-eligjble
individual within three working days of an—emergeney the
admission

ADMISSION, WITHIN 14 DAYS AFTER THE ELIGIBILITY DETERMINATION se

that——a——eer%tfieabien——eaﬂ——he——eenp&eted—d&iﬁh&ﬂ——i4——daye——e£
admission, If the prov1der falls to t&ne&y notlfy the review
organization wi 3@ 3 o

IHE TIME
S S ION, the department shall deny
reimbursement for the period from admission to the actual date
of notification.

Auth: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-20}, 53-6-101, 53-6-111, 53-6-113,
53-6-139 and 53-6-141 MCA

TIA Vic

46.,12,59)  RESIDENTIAL TREATMENT SERVICES, PARTICIPATION
REQUIREMENTS Subsections (1) through (2)(b) remain as
proposed.
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state—of Montanay FOR ALL PROVIDERS, enter into and maintain a
current provider enrollment form with the department’s fiscal
agent TO PROVIDE RESIDENTIAL TREATMENT SERVICES;

Subsections (2) (d) through (2)(j) remain a; proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-2-201, 53-6-101, 93=6-111, 53-6-113,
53-6-139 and 53-6-141 MCA

Subsections (1) through (6)(b) remain as proposed.

(c) The cost per PATIENT day ceilingg established under
this section eppiies apply to operating costs and educational
and__vocational training costs incurred by a provider in
furnishing dinpatiemt RESIDENTIAL TREATMENT services. For
purposes of calculating and applying the rate of increase
ceiling on operating costs under these rules, operating costs
exclude the costs of malpractice insurance and capital-related
costs described in subsection (5)(c). Such costs shall be
allowable operating costs to the extent otherwise permitted by
these rules.

(d) Base period eperating-eests and subsequent eperating
costs subject to the ceilings as described in this subsection
will be detarmined on a cost per PATIENT day basis. Allowable
medicaid costs as defined in subsection (2) will be divided by
the total number of medicaid impatient PATIENT days to determine
the cost per day.

Subsections (6) (e) through (11)(c) remain as proposed.

(12) No more than 24 18 14 days per recipient in each rate
year will be allowed for therapeutic home visits.

(13) The provider must submit to the dapartment’s medicaid
sexrvices division gr jts designee a request for a therapeutic
home visit bed hold, on the appropriate form provided by the
department, within 90 days of the first day a reciplent leaves
the facility for a therapeutic home visit. Reimbursement for
therapeutic home vigits will not be allowed unless the properly
completed form is filed timely with department’s medicaid
services division QR _ITS DESIGNEE.

g¢ eg _ugping the revenue codes sted i o department’s
MUST PROVIDE 30 DAYS PRIOR WRITTEN NOTICE TO PROVIDERS OF ANY
CHANGES IN REVENUE CODES.

AUTH: Sec. 53-2-20] and 53-6-113 MCA

IMP:  Sec. 53=-2-201, £53=6-101, 53-6-111, 53-6-113, and
53-6-141 MCA
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4. The Department has thoroughly considered all
commentary received:

COMMENT: A provider requested clarification regarding the
admission of children who are not medicaid eligible at the time
of admission but who will be applying for medicaid. will
providers be required to contact First Mental Health within 3
days for these individuals?

RESPONSE: No. The department’s policy for individuals who are
not medicaid eligible at the time of admission is not being
changed at this time. Providers will be required to notify the
designated review organization within 14 days after the
eligibility determination, if the determination is made after
admission. Providers will also be required to submit a complete
and accurate certificate of need to the department’s designated
review organization within 14 days after an eligibility
determination has been made for those individuals whose medicaid
eligibility is pending at the time of admission. The certifi-
cate of need must cover the individual’s entire stay in the
facility.

COMMENT: Regardirg ARM 46.12.590(5), we feel the wording of
this paragraph will create duplication and additional work for
both the department’s review organization and providers. The
review organization under current rules issues all pre-certifi-
cations for residential treatment. This certification is
specific to the provider and includes the date of admission.
Patients are not admitted without this pre-certification because
there would be no reimbursement. If implemented as proposed,
this rule would require all facilities to notify the review
organization of every admission, regardless of payor, in order
to create a documentation trail.

As indicated above, the department will allow 14 days
from the date of eligibility determination for individuals who
are determined eligible for medicaid after they have been
admitted to a residential treatment faclility.

comment: The commentor expressed some concern that the
reduction in therapeutic home visits from 24 days to 10 days may
be too restrictive, particularly for sexual offenders and
suggested that the department consider a limit of 17 days, which
is half way between the current rule and the proposed rule.

RESPONSE: The department conducted a review of all Therapeutic
Home Visits (THV) which were billed between January 1, 1992 and
December 31, 1993. The ARM limitations with respect to
allowable THV days are based on a state fiscal year and not a
calendar year, however the calendar year data was the most
current information available and does provide the department
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with THV utilization data. This review disclosed that providers
billed for THV for 80 different individuals. The median number
of THV days was 6.11 and only 15 individuals received more than
10 THV days. In reviewing the proposed threshold, the depart-
ment has decided to revise the threshold to 14 days. The
revised threshold is more than adequate for the vast majority of
individuals. Providers have the responsibility of ensuring the
threshold is not exceeded and should plan and monitor THV days
accordingly.

COMMENT; The commentor suggested that the word "inpatient" in
ARM 46.12.592 (6)(c) be changed to "residential®.

RESPONSE: The term "inpatient" is commonly used in a variety of
medical settings to depict the status of a patient. Either term
is acceptable and changing it to "residential" will have no
impact on the meaning of the rule. The department will
incorporate the suggested change by using the term "residential
treatment” in place of "inpatient®, in order to be c¢onsistent
with other terminology used in the rule.

COMMENT: One provider requested clarification of ARM 46.12.592
(5). Why is the department proposing pot to follow the rules of
HCFA Pub. 15?7 We believe this publication pertains to the
Medicaid program.

RESPONSE: It appears that the commentor is commenting on a
change that was made to the rule last year. That change
specified that the base period would be the provider’s first
full 12-month cost reporting period ending after June 30, 1985
and that no exceptions would be granted. The department has
wide latitude in reimbursement approaches for RTCs and is not
required to follow HCFA-Pub. 15. It was the department’s desire
to establish base periods for RTCs without incorporating all of
the exceptions allowed by medicare for hospitals. No change
will be made in this rule.

: ARM 46.12.592(5) (d) has new language added to address
educational costs calculated on a per patient day as being
treated separately from other allowable medicaid costs. We are
unclear based on the wording of subsection (6) of this rule,
whether or not the cost of living ceiling will also apply
separately to educational costs. Also in subsection (6)(c) and
(d) of this rule, the language refers to costs per day rather
than cost per patjent day.

RESPONSE; The department’s intent is to establish a separate
base period for educational costs which will be set using the
provider’s first full 12 month cost reporting period on or after
December 21, 1993, which is one year after the date certain
educational and vocational costs could be considered as

Montana Administrative Register 12-6/23/94



-1748-

allowable coats. We believe it is appropriate to establish a
separate base period for educational costs since these costs
were previously unallowable. The ceiling on the rate of
increase will be applied separately to educational costs. The
department will modify the language in ARM 46.12.592(6) (c) and
(d) so that the term "cost per patient day" is used on a
consistent basis.

COMMENT: We would like to see the wording of ARM 46.12.592(7)
(a) changed to read "the provider’s allowable operating and
educational costs per patient day . . ."

The department has proposed that this section be
worded as "the provider’s allowable operating or educational
costs per patient day" in order to specify that operating and
educational will be indexed separately. No change will be made.

COMMENT; A provider has requested that ARM 46,12.592(9) (a) be
changed to read: "the provider will receive reimbursement for
the actual allowable costs . . ."

RESPONSE: The department does not believe that the addition of
the words "reimbursement for" is necessary.

COMMENT: A provider requested that facilities be notified at
least 30 days prior to the beginning of the facility’s fiscal
year what the maximum allowable increase in the facility’s rate
will be.

RESPONSE; The Health Care Financing Administration publishes
preliminary estimates of the TEFRA increases normally in June
preceding the start of the federal fiscal year which begins on
October 1 and ends on September 30. The rate of increase for a
particular facility depends on the facility’s fiscal year end.
Normally, the facility’s TEFRA increase is calculated based on
a proration of two federal fiscal years. The department can
provide the estimated TEFRA increase if it is requested by the
facility. The department does not believe it is necessary to
make the provision of this information a requirement of the rule
since the information can be obtained upon request.

COMMENT: A provider is not comfortable with the wording of ARM
46.12.592(13) that says the provider must submit a request for
therapeutic leave hold days to the department or its

but then concludes the paragraph by saying that the provider
will be denied reimbursement if the form is not timely filed
with the department’s Medicaid Services Division. If we are
required to file with the designated review organization,
providers should not be held responsible for whether or not the
form reaches the Medicaid Services Division.
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: The department will add language clarifying that the
completed form must be filed with the Medicaid Services Division
. The department will require that all therapeu-
tic leave days be approved by the designated review organiza-
tion. The provider will be required to maintain documentation
which indicates how the therapeutic leave contributes to the
patient’s plan of care. Failure to maintain this documentation
will be a bagis for retrospective denial of the therapeutic
leave by the department.

i A provider has ragquested that language be added to ARM
46.12,592(14) which will give providers 30 days written notice
prior to any revenue code changes.

i The department does not foresee any instance in which
a 30 day notice would not be possible and will modify the rule
as suggested.

: A provider was concerned about the wording of ARM
46.12.591(2) (¢) which states that the facility must maintain a
current provider agreement. It was the commentor’s understand-
ing that providers only be enrolled as a provider with the
fiscal intermediary.

RESPONSE: The department will remove the current reference to
the provider agreement. Currently, the department utilizes the
provider enrollment form as the provider agreement. Since the
enrollment requirement will be the same for both in-state and
out-of~state providers, the subsection will be revised to delete
the repetitive language.

5. These rule changes will become effective July 1, 1994.

9 . "?\!_(,("‘3!! !-
Rule Reviewer Director, Social and Rehabilita-

tion Services

Certified to the Secretary of State, June 13, 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES QOF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of rule 46.12.3803 ) RULE 46.12.3803 PERTAINING
pertaining to medically ) TO MEDICALLY NEEDY INCOME
needy income standards } STANDARDS

TO: All Interested Persons

1. On April 28, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.12.3803 pertaining to medically needy
income standards at page 1109 of the 1994 Montana Administrative
Register, issue number 8.

2. The Department has amended the following rule as
proposed with the following changes:
ME LLY E NGO TAN S
Subsections (1) through (3) (b) remain as proposed.
MFDICALLY NEEDY INCOME LEVELS
FOL .58 and AFDC-RELATED INDIVIDUALS
AND FAMILIES
one Month
Net Income
amj e lLevel
1 $ 425 446
2 425 450
3 455 475
4 484 499
5 567 583
6 €58 667
7 32 75
8 816 834
9 855 835 876
10 893 946 915
11 926 949 951
12 955 986
13 988 1,017
14 7037 17043 1,046
15 37044 1,075
is6 17068 a2 1,10)

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA
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3. No written commente or testimony were received.
Some figures in the medically needy income level tables have
been changed due to computational errors.

4. These amendments will take effect on July 1, 1994.

- L)
__f£2h¢ﬁfaégﬁxi_____~_ Fi{%LQ (~ t)k.deu
Rule Reviewer Director, Soclal and Rehabililta-

tion Services

Certified to the Secretary of State, June 13, 1994.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Cummittee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Re=olution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

is a soft

Montana Administrative Register (MAR)
back, bound publication, issued twice-monthly,

containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative Rules of Montapa (ARM):

Known
Subiject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Adninistrative Register issued.

2, Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Adminiatrative Rules of Montana (ARM) is a compilation of
exiasting permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is wupdated through
March 31, 1994. This table includes those rules adopted during
the period April 1, 1994 through June 30, 1994 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1994, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title pnumber, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2.5.202 and other rules - State Purchasing, p. 1, 383

2.21.137 and other rules - Sick Leave, p. 480, 1407

2.21.224 and other rules - Annual Vacation Leave, p. 2861, 151

2.21.704 Leave of Absence Without Pay, p. 483, 14209

2,21.903 and other rules - Leave of Absence Due to Disability
and Maternity, p. 473, 1410

2.21.,1604 and other rule - Alternate Work Schedules, p. 476,
1411

2.21.1812 Exempt Compensatory Time, p. 2462, 22

2,21.3607 and other rules - Veterans’ Employment Preference

p. 2464, 23

2,21.3702 and other rules - Recruitment and Selaection, p. 487,
1412

2.21.5006 and other rules - Reduction in Work Force, p. 498,
1419

2,21.8011 Grievances, p. 485, 1421

2.21.8109 Equal Employment Opportunity/Affirmative Action,
p. 478, 1422

(Public Employees’ Retirement Board)

I-IIX Mailing Membership Information about Non-Profit
Organizations, p. 508
1-XI and other rules - Medical Review of Members -

Piscontinuance of Disability Retirement Benefits -
Procedures for Requeating an Administrative Hearing -
Model Rules - Definitions - Disability Application
Process - Election of Disability Coverage, p. 1191
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2.43.302

2.43.302

(Teachers”’
2.44.405

-1755-

and other rules - Definitions - Request for Release
of Information by Members - Effect of Voluntary
Elections - Lump Sum Payments of Vacation or Sick

Leave - Purchase of Previcus Military Service --
Modifications Affecting Actuarial Cost - Disability
Retirement - Conversion of Optional Retirement

Benefit Upon Death or Divorce from the Contingent
Annuiltant, p. 2864, 291

and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057, 2762

Retirement Board)

and other rules - Adjusting Disability Allowancea -
Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Private
Educational Institutions, p. 2858, 561

(State Compensation Insurance Fund)

2.55.320

2.55.324
2.55.326
2.55.327

2.55.404

and other rulesm - Method for Assignment of
Clagsifications of Employments - Premium Ratesetting
- Construction Industry Premium Credit Program -
Medical Deductible, p. 597, 1423

Premium Ratesetting, p. 1497

Minimum Yearly Premium, p. 981

and other rules - Construction Industry Program -
Scheduled Rating for Losa Control Non-compliance
Modifier and Unique Risk Characteristics Modifier,
p. 2870, 292, 661

Scheduled Rating - High Loss Modifiers, p. 661

AGRICULTURE, Department of, Title 4

I-II

I-VIIT
I-VIII
4.2.102

4.5.202
4.10.206
4.15.101

and other rules - Civil Penalties - Enforcement and
Matrix - Sale, Distribution and Inspection of Nursery
Stock in Montana, p. 2580, 24

Rinsing and Disposal of Pesticide Containers, p. 1317
Pesticide Disposal Program, p. 600, 1280

and other rule - Exceptions and Additions for
Agricultural Sciences Division - Exceptions and
Additions for Plant Industry Division, p. 1501

and other rule - Category 1 Noxious Weeds, p. 93, 563
Licensing for Pesticide Opaerators, p. 2063, 2669
and other rule - Fees - Mediation Scheduling and
Agreement Procedures, p. 1499

STATE AUDITOR, Title 6

I-II

I-II

12-6/23/94

Emergency Adoption - Allowing Credit to Domestic
Ceding Insurers - Reduction of Liability for
Reinsurance Ceded by Domestic Insurers to Assuming
Insurers, p. 564

and other rules - Establishing Accreditation Fees for
Annual Continuation of Authority - Defining "Money
Market Funds" as they Relate to Inveatments by Farm
Mutual Insurers - Remove Limitations on the Issuanca
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of Credit Life and Credit Disability Insurance to
Joint Debtors - Prohibiting Discrimination in
Determining Eligibility for Personal Automobile
Insurance - Wage Assignments - Voluntary Payroll
Deduction, p. 2163, 2764

Y-III Electronic Filing of the Appointment and Termination
of Insurance Producers, p. 1323

IT-XI Continuing Education Program for Insurance Producers
and Congultants, p. 2466, 3004

I-XII1 Small Employer Carrier Reinsurance Program, p. 1200

I-XXIV Small Employer Health Benefit Plans, p. 511, 1528

(Clagsification and Rating Committee)

6.6.8301 Updating References to the NCCI Bagic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 608

6.10.102 and other rules - Exempting Certain Foreign
Securities from Registration - Requiring that Exempt
Foreign Savings and Loan Associations be Members of
the Federal Deposit Insurance Corporation and that
their Certificates of Deposit be Fully Insured by the
Federal Deposit Insurance Corporation, p. 95, 569

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

8.4.404 and other rules - Certification for Specilalty
Practice - Conditions Which Require Physician
Consultation - Continuing Education, p. 2713, 386

{Board of Architects)

8.6.405 Reciprocity, p. 715, 1577

B8.6.407 Examination, p. 983

(Board of Athletics)

8.8.2804 and other rules - Licensing Requirements - Contracts
and Penalties - Fees - Promoter-Matchmaker, p. 985

(Board of Barbers)

8.10.405 fee Schedule, p. 2168, 295

(Board of Chiropractors)

8.12.601 and other rules - Applicationa - Reciprocity -
Reinstatement - Interns and Preceptors, p. 1503

8.12.601 and other rules - Applications, Educational
Requirements - Renewals - Continuing Education

Requirements - Unprofessional Conduct, p. 222, 1578
(Board of Clinical Laboratory Science Practitioners)

I Continuing Education, p. 611
I-IX Clinical Laboratory Science Practitioners, p. 2065,
2766

(Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology, Manicuring
and Electrolysis, p. 331

(Board of Dentistry)

8.16.602 and other rules - Dental Hygienigtas - Use of
Auxiliary Personnel and Dental Hyglenists -
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Exemptions and Exceptions - Definitilons, p. 2743,
1120

8.16.904 and other rules - Administration of Anesthagla and
Sedation by Dentists - Prohibition - Permits Required
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilities, p. 2478, 1130

8.16.1002 and other rules - Continuing Education - Requirements
and Restrictions, p. 988, 1506

{State Electrical Board)

8.18.402 and othsr rules - Applications - General
Responsibilities - Temporary Permit - Fees -
Examinations - Continuing Education - Pioneer

Electrician Certificates, p. 225, 951

{Board of Hearing Aid Dispensers)

8.20.402 and other rules - Feas - Examinations - Licensees
from Other States, p. 717

(Board of Horse Racing)

8.22.501 and other rules - Definitions - Licenses - Fees -
Clerk of Scales - General Provisions - Grooms -
Jockeys - Owners - Declarations and Scratches -
Claiming - Paddock to Post - Permissible Medication,
p. 547, 1282

8.22.1402 and other rule - Permissible Medication - Trifecta
wWagering, p. 1507

{Board of Landacape Architecta)

B8.24.409 and other rule - Fee Schedule - Renewals, p. 951,
1579

8.24.409 Fee Schedule, p. 2986, 388

(Board of Medical Examiners)

8.28,.502 and other rules - Requirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613, 1580

8.28.1501 and other rules - Phyaician Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protococl - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720, 1582

(Board of Funeral Service)

8.30.407 and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation - Casket/Containers -
Shipping Cremated Human Remains - Identifying Metal
Disc - Proceesing of Cremated Remains - Crematory
Prohibitions, p. 1787, 2670

(Board of Nursing)

8.32.304 and other rules - Advanced Practice Registered Nurses
- Executive Director - Examinations - Inactive Status
- Schools - Prescriptive Authority - Cliniecal Nurse
Specialists - Delegation of Nursing Tasks, p. 100,
1424

8.32.1501 and other rules - Prescriptive Authority, p. 615,
1326
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{Board of
8.34.414A
{Board of
8.35.402
8.35.408
(Board of
8.36.601
8.36.602
8.36.801
(Board of
8.39.504
(Board of
8.40.404
(Board of
8.42.402
8.42.402

(Boaxd of
8.52.606

(Board of
8.56.409

(Board of
8.57.401

8.57.403

(Board of
8.58.406C
8.58.419
8.58.419
{Board of

8.59.402
8.59.402
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Nursing Home Administrators)
Application for Examinations, p. 993
Occupational Therapy Practice)
and other rules - Definitions - Use of Modalities,

pP- 116, 663
Unprofessional Conduct, p. 2483, 25
Optometry)
and other rules - Continuing Education - Approved

Courses and Examinations - New Licenses - Therapeutic
Pharmaceutical Agents, p. 120
Continuing Education - Approved Programs or Courses,
p. 2294, 152
and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153

Outfitters)
and other rules - Outfitter Operations Plans -
Conduct of Outfitters and Guides - Unprofesgsional
Conduct, p. 2070, 155

Pharmacy)
and other rules - Fees - Out-of-State Mall Service
Pharmacies, p. 2073, 2586, 571

Physical Therapy Examiners)
and other rules - Examinations - Fees - Licensure by
Endorsement - Foreign-Trained Applicants, p. 996,
1583
Examinations - Fees - Temporary Licenses - Licensure
by Endorsement, p. 2587, 159

Paychologists)
and other rule - Required Supervised Experience -
Licensees from Other States, p. 2590, 389

Radiologie Technologists)
and other rules - Examinationa - Renewals - Fees -
Permits - Permit Fees, p. 1455, 2912

Real Estate Appraisers)

and other rules - Definitions - Application
Requirements - Course Requirements - Continuing
Education - Fees, p. 727, 1584

and other rules - Examinations - Experience
Requirements - Education Requirements - Fees -

Agricultural Certification, p. 2170, 2775

Realty Regulation)
and other rule - Application for Equivalency --
Broker - Grounds for License Discipline - General
Provisions - Unprofessional Conduct, p. 730, 1585
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 2719, 297

Respiratory Care Practitioners)
Definitions, p. 123, 668
and other rule - Definitions - Use of Pulse Oximetry,
p. 2487, 160
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(Board of Sanitarians)
8.60.408 Standards of Registration Certificate, p. 349, 952
(Board of Social Work Examiners and Professional Counselors)

8.61.401 and other rules - Definitions - Licengure
Requirements for Social Workers, Application
Procedures for Social Workers - Licensure
Requirements for Professiomal Counselors, p. 2296,
3015, 26

8.61.404 and other rules - Fees - Ethical Standards for Social
Work Examiners and Professional Counselors - Inactive
Status Licenses, p. 2988, 298

(Board of Speech-Language Pathologiasts and Audiologists)

8.62.413 and other rule - Feea - Schedule of Supervision -
Contents., p. 1327

8.62.502 and other rules - Aide Supervision - Nonallowable
Functions of Aides, p. 1795, 2913

(Board of Passenger Tramway Safety)

8.63.501 Adoption of the ANSI Standard, p. 351, 1136

(Board of Veterinary Medicine)

8.64.802 and other rules - Applications for Certification -
Qualification - Management of Infectious Wastes,
p. 1329

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 1331

8.70.101 and other rules - Building Codes, p. 2173, 299, 670

(Milk Control Bureau)

8.79.101 and other rules - Definitiona - Transactions
Involving the Purchase and Regale of Milk within the
State, p. 2301, 3016

{(Banking and Financial Institutions Division)

I-1I and other rules - Retention of Bank Records -
Investment Securities, p. 355, 1137

8.80.101 and other rules - Banks - Reserve Requirements -
Investment in Corporate Stock - Investments of

Financial Institutions - Limitations on Loans - Loans
to a Managing Officer, Officer, Director or Principal
shareholder - Corporate Credit Unions, p. 1599, 2198,

2776, 161
8.8, )4 and other rules - Semi-Annual Assessments Upon Banks,
Investment Companies and Trust Companies - Fees for

Approval of Automated Teller Machines and Point-of-
Sale Terminals, p. 353, 1143

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to be
Applied, p. 359, 953

(Board of Milk Control)

8.86.301 and other rule - Establishment of the Class III for
Milk in the State - Purchage and Sale of Surplus Milk
between Distributors within the State, p. 1334

8.86.301 and other rules - Transportation of Milk from Farm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Payments,
p. 2315, 3018
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(Banking and Financial Institutions Division)
8.87.202

and other rules - Investigation Responsibility -
Application Procedures and Requirements for a
Certificate of Authorization for a State Chartered
Bank - Assuming Deposit Liability of Any Closed Bank
- Merger of Affiljated Banks - Egtablishment of New
Branch Banks - Digcovery and Hearing Procedures -
Application Requirement, p. 361, 1146

(Local Government Agsistance Division)

I

I

8.94.4102

Administration of the 1994 Treasure State Endowment
(TSEP) Program, p. 125, 1589

Administration of the 1994 Federal Community
Development Block Grant (CDBG) Program, p. 127, 1587
and other rules - Report Filing Fees Paid by Local
Government Entitiea - Financial Statements -
Incorporation by Reference of Various Standards,
Accounting Policles and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999

(Board of Housing)

8.111.405 Income Limits and Loan Amounts, p. 5, 577

(Montana State Lottery)

8.127.407 and other rule - Retailer Commissions - Sales Staff
Incentive Plan, p. 1002

8.127.407 Retailer Commigsion, p. 2078, 391

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.10.301A and other rules - School Funding and Tuition, p. 1006
(Board of Public Education)

I

I

10.
.57

10

10.

10.

10

10.

10

57

57.

58.

.60

64.

.64
10.

66

.211
.301

501

102

.101

355

.355
.101

Teacher Certification - Surrender of a Teacher
Speclalist or Administrator Certificate, p. 817
Teacher Certification - Area of Specialized

Competency, p. 237, 954

Test for Teacher Certification, p. 1463, 2781
Teacher Certification - Endorsement Information,
p. 815

Teacher Certification - School Psychologists, School
Social Workers, Nurses and Speech and Hearing
Therapists, p. 234, 955

and other rules - Teacher Certification - Teacher
Education Programs Standards, p. 814

and other rules - Board of Public Education Policy
Statement - Due Process in Services - Identification
of Children with Disabilities - Opportunity and
Educational Equity - Special Education - Student
Records - Special Education Records, p. 2326, 166
Emergency Amendment - School Bus Body Standards,
p. 956

Transportation - Bus Body, p. 733

and other rules - General Educational Development -
Requirements Which Must be Met in Order to Receive
High School Equivalency Certificates - Waiver of Age
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Requirements - Method of Applying - Fees - Walting
Perjod for Retesting - 1Issuance of Equivalency
Certificates, p. 25983, 167

(State Library Commission)

10.101.101 Organization of the State Library Agency, p. 1461,

2783
] L) nt o tl 1
I and other rules - Day Care Facilities - Legally

Unregistered Providers Participating in Day Care
Benefits’ Programs, p. 129, 558

I Qualifications of Respite Care Providers, p. 1251,
3019

I-II Placement of Children with Out-of-State Providera,
p. 1338

11.5.602 and other rule - Case Records of Abuse or Neglect,
p. 238, 1290

11.7.901 Adoption and Incorporation of the Regulations of the
Association of Administrators of the Interstate
Compact on the Placement of Children, p. 621, 1294

11.8.304 Violations of Aftercare Agreements, p. 819, 15%0

FISH, WILDLIFE, AND PARKS, Department of, Title 12

I Nonregident Hunting License Preference System, p. 242

I-X Block Management Program, p. 1064

12.3.112 Setting of Nonresident Antelope Doe/Fawn Licenses,
p. 2201, 2914

12.3.116 and other rule - Application and Drawing of Moose,
Sheep, and Goat Licenses, p. 6, 392

12.3.123 Nonresident Combination License Alternate List,
p. 2199, 2915

12.6.901 Establishment of a No Wake Speed Zone on Portions of
the Blackfoot and Clark Fork Rivers, Miasoula County,
p. 825

12.6.901 Water Safety Regulations - Allowing Electric Motors
on Lake Elmo, p. 1963, 2916

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

Integrated Solid Waste Management Plan, p. 1510

I Administrative Penalties for Violations of Hazardous
Waste Lawe and Rules, p. 2992, 419

I Water Quality Permit and Degradation Authorization
Fees, p. 2489, 393, €72

I-III Health Care Facility Licensing - Licengure Standards
for Residential Treatment Facilities, p. 1809, 304

I-IX and other rules - Implementation of the Water Quality
Act’s Nondegradation Policy, p. 2723, 849

I-X Water Quality - Use of Mixing Zones, p. 835

I-XIIT Home Infusion Therapy Licensing, p. 882
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I-XXV

I-XXXIV

16.6.901

16.8.1107

16.8.1301

16.8.1907

16.10.1311

16.14.501
16.14.502

16.20.202

16.20.603

16.20.31003

16.24.104

16.28.202
16.28.1005
16.30.801
16.30.801
16.32.110
16.32.356

16.32.373
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Air Quality Bureau - Operating Permits for Certain

Stationary Sources of Alr Follution, p. 1817, 2933

and other xules - Air Quality - Air Quality

Permitting - Prevention of Significant Deterioration

- Permitting in Nonattainment Areas - Source Testing

« Protocol and Procedure - Wood Waste Burners,
1264, 2530, 2819

and other rules - Records and Statistics - Filing

Death Certificates - Burial Transit Permits - Dead

Body Removal Authorization - Notification of Failure

to File Certificate or Body Removal Authorization,
2599, 3023

and other rules - Alr Quality Preconstruction

Permita, p. 1965, 2930

and other rules - Air Quality - Open Burning of

Christmas Tree Waste - Open Burning for Commercial

Film or Video Productions, p. 867

Alr Quality - Fees for the Smoke Management Program,

p. 1511

Swimming Pool Inspections - Indication of What

Constitutes a Pull Facility Inspection and a Critical

Point Inspection of a Public Bathing Place or

Swimming Pool, p. 1513

and other rules - Solid Waste - Municipal Solid Waste

Management, p. 2083, 2672

and other rules - Solid Waste - Municipal Solid Waste

Management, p. 2203, 2784

and other rules - Drinking Water - Setting Standards

for Public Drinking Water that Incorporate Federal

Requirements for Phase II and V Contaminants and Lead

and Copper, p. 1362

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, B27

and other rules - Water Quality - Ground Water
Quality Standards - Mixing Zones - Water Quality

Nondegradation, p. 244, 846

and other rules - Children’s Special Health Services
- Standards for the Children’s Special Health
Services Program, p. 1340

and other rules - Communicable Diseases - Reportable
Digeases, p. 623, 1295

Tuberculosis Control Requirements for Schools and Day
Care Facilities, p. 2721

and other rules - Emergency Medical Services -
Reporting of Exposure to Infectious Diseases, p. 1251
and other rules - Emergency Amendment - Reporting of
Exposure to Infecticue Diseases, p. 415

Health Planning - Certificate of Need Required
Findings and Criteria, p. 639, 1296

and other rules - Adult Day Care - Licensure of Adult
Day Care Centers, p. 1255

and other rules - Standards for Licensure of
Hospices, p. 631
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16.32.380 and other rules - Personal Care - Licensure of
Personal Care Facilities, p. 1342

16.44.102 and other rules - Hazardous Wastes - Hazardous Waste
Management, p. 2330, 2952

16.44.303 and other rules - Solid and Hazardous Waste -
Hazardous Waste Management - Use of Used 011 as a
Dust Suppressant, p. 556

16.45.1201 and other rules - Underground Storage Tanks -
Underground Storage Tank 1Installer and Inspector
Licensing - Tank Permits - Tank Inspections -

Inspector Licensing Fees, p. 1221

(Petroleum Tank Release Compensation Board)

16.47.311 and other ruyles - Conpultant Labor Clasgifications,
p- 2206, 2678

TRANSPORTATION, Department of, Title 18

18.7.302 and other rules - Motorist Information Signs, p. 137,
674

18.8.101 and other rules - Motor Carrier Services (Formerly
"Grose Vehicle Weight™), p. 2875, 1148

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

(Board of Pardons)

20.25.101 and other rules - Revision of Rules of the Board of
Pardons - ARM Title 20, Subchapters 3 through 11,
p. 2495, 168

JUSTICE, Department of, Title 23

I Issuance of Seasonal Commercial Driver’s License,
p- 1610, 169
I-VI and other rules - Rules of the Fire Prevention and

Investigation Bureau Describing the Revision of
Licensure Requirements for Pergons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855,

2853, 3025
I-VII Regional Youth Detention Services, p. 2886, 579
T-XI1 and other rules - Instituting Procedures for the

Revocation or Suspension of the Certification of
Peace Officers and Other Public Safety Officers -
Procedures for Peace Offjcer Standards and Training,
p- 893, 1449

23.5.101 State Adoption of Federal Hazardous Materials
Regulations, p. 1469, 141, 578

23.15.102 and other rules - Crime Victims Compensation, p. 1381

23.16.101 and other rules - Regulating Public Gambling,
p. 1974, 2786, 3025
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I-IX

I-XIX

I-XX
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Y A Tit

Implementation of Education-based Safety Programs for
Workers’ Compensation Purposes, p. 257, 1156

Groups of Business Entitiee Joining Together for the
Purchagse of Workers’ Compensation Insurance, p. 9,
681

and other rules - Claims for Unpaid and Underpaid
Wages - Calculation of Penaltiaes, p. 367, 1152
Certification of Managed Care Organizations for
Workers' Compensation, p. 2890, 420

(Workers’ Compensation Judge)

24.5.301
24.5.322
24.16.9007
24.26.202

24.29.1402

24.29.1409

24.29.1416

24.29.1504

24.29.1513

TAT

I
26.3.180

26.3.180

26.3.186

26.4.201

and other rules - Procedural Rules of the Court,
p. 2747, 27

and other xules - Procedural Rules of the Court,
p. 248, 675

Montana’s Prevailing Wage Rate, p. 912

and other rules - Rules of Procedure before the Board
of Personnel Appeals - Labor-Management Relations and
Grievances, p. 2339, 3026

Liability for Workers for Medical Expenses for
Workers’' Compensation Purposes - Payment of Medical
Claims, p. 1870, 2801

Travel Expense Reimbursements for Workers’
Compensation Purposes, p. 1872, 2804

Applicability of Rules and Statutes in Workers’
Compensation Matters - Applicability of Date of
Injury, Date of Service, p. 143, 679

and other rules - Selection of Treating Physician for
Workers’ Compensation Purpcses, p. 1878, 2809

and other rules - vUtilization and Medical Fee
Schedules for Workers’ Compensation Matters, p. 146,
680

Department of, Title 26

Rental Rates for Grazing lLeases and Licenses - Rental
Rates for Cabinsite Leases - Fees for Genaral
Recreational Use License, p. 2496, 34

Assegsment of Fire Protection Fees for Private Lands
Under Direct State Fire Protection, p. 1881, 35

and other rules - Recreational Use of State Lands,
p. 641

and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471,
2536, 33

and other rules - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071

and other rules - Opencut Mining Act, p. 914
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NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-VI Horizontal Wells and Enhanced Recovery Tax
Incentives, p. 925
36.12.202 and other rules - Water Right Contested Case

Hearings, p. 2086, 307
36.16.102 and other rules - Water Reservations, p. 262, 1297
36.17.101 and other ruleg - Renewable Resource Grant and Loan
Program, p. 2498, 3040

PUBLIC SERVICE REGULATION, Department of, Title 38

I Adoption by Reference of the 1993 Edition of the
National Electrical Safety Code, p. 2606, 3042

I-v Exclusion £from Motor Carrier Regulation for
Transportation Incidental to a Principal Business,
p. 18

38.2.3909 Stenographic Recording and Transcripts, p. 929

38.3.201 and other rules - Registration of Intrastate,

Interstate and Foreign Motor Carriers to Implement
New Federal Requirements on Single State
Registration, p. 275, 964

38.3.702 Class E Motor Carriers - Motor Carriers Authorized to
Transport Logs, p. 2370, 2966

38.3.2504 and other rules - Tariff Fee - Tariff Symbols, All
Relating to Motor Carriers, p. 14, 965

38.4.801 and other rules - Rear-End Telemetry Systems for
Trains, p. 2602, 3041

38.5.2202 and other rule - Federal Pipeline Safety Regulations,
p. 2604, 3043

38.5.3345 Unauthorized Changes of Telephone Customers’ Primary
Interexchange Carrier (PIC), p. 2368, 3044

REVENUE, Department of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1192, 2811

I-11 Limited Liability Companies, p. 931

I-11 Exemptions Involving Ownership and Use Tests for
Property, p. 2212, 2968

I-VIII Regulaticn of Cigarette Marketing, p. 375, 1453

42.11.301 Opening a New Ligquor Store, p. 1475, 2418

42.12.103 and other rules - Liquor Licenses and Permits,

p- 2003, 2423
42.15.308 Adjusted Gross Income, p. 657
42.17.105 and other rules - 0ld Fund Liability Tax, p. 2612,

3045
42.19.401 Low Income Property Tax Reduction, p. 2398, 2967
42.20.137 and other rules - vVvaluation of Real Property,
p. 2633, 3048
42.20.161 and other rules - Forest Land Clasgsification,

p. 2392, 2870
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42.20.303 and other rules - Mining Claima and Real Property
Values, p. 2625, 3060

42.21.106 and other rules - Personal Property, p. 2373, 2972

42.21.162 Personal Property Taxation Dates, p. 2907, 685

42.22.101 and other rules - Centrally Assessed Property,
p. 2608, 3061

42.22,1311 and other rule - Industrial Trend Tables, p. 2658,
3062

42.31.402 Telephones, p. 2107, 2685

42.35,211 and other rules - Inheritance Tax, p. 2109, 2817

SECRETARY OF STATE, Title 44

T-IIX Voter Information Pamphlet Format, p. 2665, 3064

1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup
and Publication of the Montana Administrative
Register, p. 2667, 3063

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees to
Legislative Candidates, p. 659

SOCIAL,_AND REHABILITATION SERVICES, Department of, Title 46

I and other rule - Contractor Allotments for Community
Block Grants, p. 933

I-IX Child Support Enforcement Suspension of Licenses
Procegs, p. 1386

I-X and other rules - Review and Modification of Support
Orders, p. 1392

46.10.108 and other rulea - AFDC and PFood Stamp Monthly

Reporting Requirements, p. 1271

46.10.304A and other rules - AFDC Unemployed Parent, p. 2505,
3065

46.10.314 and other rules - Transitional Child Care, p. 1400

46.10.403 AFDC Standards and Payment Amounts Concerning Shared
Living Arrangements, p. 1264

46.10.403 AFDC Income Standards and Payment Amounts, p. 1090

46.10.403 Revision of AFDC Standards Concerning Shared Living
Arrangements, p. 278

46.10,404 Title IV-A Day Care for Children, p. 2910, 312

46.10.410 At-Risk Child Care Services, p. 2114, 2686

46.10.803 and other rules - AFDC JOBS Program, p. 1515

46.12.204 Medicaid Requirements for Co-Payments, p. 286, 686

46.12.501 and other rules - Mid-Level Practitioners, p. 2994,
313

46.12.503 and other rules - Medicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Services,
p. 1076

46.12.507 and other rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218, 2819

46.12.510 and other rules - Swing-bed Hogpital Services,
p. 2508, 3069

46.12,571 Ambulatory Surgical Centers, p. 949
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and other rules - Medicaild Coverage and Reimbursemant
of Residential Treatment Services, p. 1111

Medicaid Outpatient Drugs, p. 1525

and other rules - Medicaid Coverage of Services
Provided to Recipients Age 65 and Over in
Ingtitutions for Mental Diseases, p. 936, 1591

and other rules - Medicaid Coverage and Reimbursement
of Nursing Facility Services, p. 1096

Determination of Eligibility for Medicaid Disability
Aid, p. 2758, 36

Medically Needy Income Standards, p. 1109
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
cormissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in May, 1994, are published.
Vacancies scheduled to appear from July 1, 1994, through
September 30, 1994, are also listed, as are current recent
vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill thar created the board for details about the
number of members to be appointed and gualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commiassions changes
constantly. The following lists are current as of
June 13, 1994.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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