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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes l!lade aince the proposed stage. The interpretation 
aection contains the attorney general's opiniona and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF PROFESSIONAL 
ENGINEERS AND LAND SURVEYORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to national associations and 
the complaint process 

NOTICE OF PROPOSED AMENDMENT 
OF 8.48.407 AFFILIATION WITH 
NATIONAL ASSOCIATIONS AND 8. 
48.1106 COMPLAINT PROCESS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 23, 1994, the Board of Professional Engineers 

and Land Surveyors proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.48.407 AFFILIATION WITH NATIONAL ASSOCIATIONS 
(1) The board may affiliate with the Natieeal Csuneil sf 

Bft!ineering B~iners national council of examiners for 
engineering and surveying (NCEESI. Any delegate or delegates 
to the council appointed by the board shall attend meetings of 
the council at the expense of the board." 

Auth: Sec. 37-67·202, MCA; lMf, Sec. 37-67-202, MCA 

REA$0N: The proposed amendment will reflect the name change 
of the national association from •National Council of 
Engineering Examiners• to "National Council of Examiners for 
Engineering and Surveying.• 

"8.48.1106 CQMPLAINT PROCESS (1) Anyone wishing to 
enter a complaint against a registered professional engineer 
and/or land surveyor shall do so on a form ~ prescribed by 
the board and furnished by the department. 

(2) and (3) will remain the same. 
(4) The board will employ the following complaint 

procedure: When letters an affidavit and complaint are 
received from an individual complaining about a registrant, 
the administrative assistant shall immediately send copies to 
the board members for review and Sfl0ll provide the registrant 
with a copy of the ~ affidavit and complaint. and request 
a written response within a time set by the board. ~ 
administrati~e assistaftt will send a eeMPlaint affidawit term 
ts the indi~idual making the eemplaint and plaee the letter ef 
complaint in the registrant's file. If ne fs~l affida~it is 
reeei~ed within 6 menths frem the date ef mailing ef the 
affidavit fe~. the letter ef eemplaint shall ee reme~ee frem 
the registra"t'! file.• 

Auth: Sec. 37-67-202, MCA; ~. Sec. 37 67 311, ~ 
J..ll, MCA 

REASON: The proposed amendment will clarify the Board's 
complaint procedure by listing the affidavit requirement set 
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forth in Section 37-67-331, MCA, and stating the steps for 
review of the complaint by the Board and by the registrant 
against whom the complaint has been made. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Professional Engineers and Land Surveyors, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, to be received no later than 5:00 
p.m., July 21, 1994. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Professional Engineers and 
Land Surveyors, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., July 21, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 731 based 
on the 7306 licensees in Montana. 

BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 
DAN PRILL, CHAIRMAN 

/J --::, 
BY: ,.~1&1< 7-tt, l>a-f.~ 

ANNI~BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE HARD·ROCK MINING IMPACT BOARD 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed l NOTICE OF PUBLIC HEARING ON 
amendment, repeal and adoption ) THE PROPOSED AMENDMENT OF ARM 
of rules pertaining to the l 8.104.101, 8.104.201, 8.104. 
administration of the Hard-Rock) 202, 8.104.203, 8.104.204, 
Mining Impact Act l 8.104.205, 8.104.206, 8.104. 

l 207, 8.104.208, 8.104.208A, 
) 8.104.209, 8.104.210, 8.104. 
) 211, 8.104.212, 8.104.213, 
I 8.104.214, 8.104.217, 
I 8.104.302 AND 8.104.303; THE 
) REPEAL OF ARM 8.104.211A AND 
) 8.104.216 AND THE PROPOSED 
) ADOPTION OF NEW RULES GOVERN­
) ING THE HARD-ROCK MINING 
) IMPACT BOARD 

TO: All Interested Persons: 
1. on July 13, 1994, at 1:30 p.m., a public hearing will 

be held in the large downstairs conference room of the 
Department of Commerce building, 1424 Ninth Avenue, Helena, 
Montana, to consider the proposed amendment, repeal and 
adoption of rules governing the administration of the Hard­
Rock Mining Impact Act. 

2. The proposed amendments will read as follows: (new 
matter underlined. deleted matter interlined) 

"8.104.101 ORGANIZATION OF BOARP (11 The hard-rock 
mining impact board is created by seetiea 2-15-1822, MCA, and 
appointed by the governor. By statute the board comprises 
five members, three of whom reside in an area impacted by 
large-scale mineral development. Ne l!lere than three At least 
Qne members may ~ reside in the same eengressienal ~ 
district provided for in 5-1-102.MCA. The board consists of: 

(a) through (e) will remain the same. 
(2) Information or submissions: Inquiries regarding the 

board may be addressed to the Aaminist:rati~e 9ffiee, Hard­
Rock Mining Impact Board, Department of Commerce, Ca~itel 
Otatiea 1424 9th Avenue, P.O. Box 200501, Helena, Montana 
59620-~~-

(3) Personnel roster~ 
Mike Manuel, Chairman. RR 1, Box 547, Fairfield, Montana 

59436 - school dist-rict trustee. 
James McCauley, ~ €haifMan, P.O. Box 376, 621 N. 

Monroe, Boulder, Montana 59632 - ee~nt~ eemmissiener ~ 
~-

Dada R. €alal'!an, ¥iee Cl'!aif'f!!aft, P:i:ret: 1'at:erstat:e Banlt ef 
•!isse~la, 181 Ei. Freet St:., Dra· .. el!' B, t!ieee~la, P!eetaea 59886 
4667 lflel!lber ef fieaneial inetit~tieft. 

carol Kienenberger. P.O. Box 187. Dodson. Montana 59524 -
county cqmmiesioner. 
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Roger w. Kornder. Box 512. Lincoln. Montana 59639 -
representative of financial institution. 

Frank Gardner, 3189 euiftey ~QO Shields, Butte, Montana 
59701 - ift~~ser, representative of industry. 

R:ielt Yettft!J, IIC 55, Be'!f Jiil'l, F:isbt:aH, Uertl!arta 59928 
!!Helie mel!lber. 

(4) For administrative purposes the board is attached to 
the department of commerce. For staffing purposes the board 
is attached to the department's eeMMHftit:~ deoele~mertt: ~ 
government assistance division. A chart of the department's 
organization is found at page 8-13 of these rules and by this 
reference is made a part of the board's organizational rules.• 

Auth: Sec. 2-4-201, MCA; lMf, Sec. 2-4-201, MCA 

REA$0N; The amendment in subsection (1) is required to bring 
this rule into conformance with section 2-15-1822(3) (b), MCA, 
which the 1993 Legislature amended (Sec. 5, Ch. 52, L. 1993) 
in response to Montana's loss of one of its two congressional 
seats. Other amendments reflect changes in Board membership 
and the organization of the Department of Commerce. 

"8.104,201 PUBLIC PARTICIPATION (1) The hard-rock 
mining impact board hereby adopts and incorporates by 
reference ARM 8.1!.191 8.2.201 through 8.2.207 which sets forth 
the department of commerce's public participation rules. A 
copy of the rules may be obtained from the Hard-Rock Mining 
Impact Board, Cegswell Bldg., Reem C 211 Department of 
~ommerce. 1424 9th Avenue, P.O. Box 200501, Helena, Montana 
59620..:..0.2Ql .• 

Auth: Sec. 2-3-203, MCA; lMf, Sec. 2-3-103, MCA 

REASON: The proposed amendments reflect the relocation of the 
Board's office. 

"8.104.202 GENERAL PROCEDURAL RULES (1) The hard-rock 
mining impact board hereby adopts and incorporates by 
reference ARM 1.3.101 through 1.3.234 which sets forth the 
attorney general's model procedural rules. A copy of the 
model rules may be obtained from the Hard-Rock Mining Impact 
Board, pepartment of Commerce. 1424 9th Avenue, P.O. Box 
200501. Helena, Montana 59620-~QSQl. The board 
will treat the hearing provided for by seet:iert 90-6-307(4), 
MCA, as a contested case hearing under the model rules.• 

Auth: Sec. 90-6-305, MCA; !Mf, Sec. 90-6-307, MCA 

REA$0N: The proposed amendments reflect the relocation of the 
Board's office. 

"8.104.203 FORMAT AND CONIENI OF PLAN (1) The format 
and substance of the plan ~ ~ allow for a ready review 
and analysis of the plan, its several parte, and ~ 
relal!ieesnips t:e eaen et:ber how they relate to one another. 

(2) The format of the plan ~ ~ contain the 
following elements: 

(a) will remain the same. 
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(b) a brief summary of the impact plan. wtich includes 
the schedule of impact payments and other commitments by the 
deyeloper; 

(c) through (3) will remain the same. 
(4) The impact plan ~ muat contain, &t a ~iftiMWM, 

information specifically required by statute, information 
necessary to the implementation of statute, and information 
necessary to the review and implementation of the plan, 
including but not limited to: 

(a) through (iv) will remain the same. 
(b) As required by 90-6-307(2), MCA, in the impact plan 

the developer shall commit itself to pay all of the increased 
capital and net operating cost to local government units that 
will be a result of the development, as identified in the 
impact plan, either from tax prepayments, as provided in 90-
6-309, MCA, speeial indHst~ial edHeatienal facility impact 
bonds, as provided in 90-6-310, MCA, or other funds obtained 
from the developer, and shall provide a time schedule within 
which it will do so. The plan may provide for funding from 
other revenue sources or funding mechanisms if the developer 
guarantees that the amount to be provided from these sources 
will be paid. 

(c) If the plan provides for the prepayment of property 
taxes, the plan ~ ~ specify the conditions under aftd 
method b~ which the recipient local government unit will 
~ prepaid t~xes are te be ereai~ed, as provided by 90-6-
309(5), MCA. and ARM 8.104.215. 

(d) will remain the same. 
(e) The plan &fta1t ~ define the following terms in a 

manner consistent with common usage and appropriate to the 
specific large-scale mineral development: 

!il •persons coming into the impacted area as a result 
of the development.• as required for 90-6-307(1) lbl. MC~; 

(il will remain the same but will be renumbered (ii) . 
{ii-) if property taxes a~e to 'Be p~epaid, •eol'l'l!llerteement 

ef mirtirt~·. as re!ft!ireci fer 99 6 399(5), !!CA, 
(iii) will remain the same. 
(f) In the plan the developer shall commit to notify the 

board and the affected local government units within 30 days 
of each applicable date identified in (e) of this subsection. 

!gl If the mineral Qevelopment will result in increa~ed 
employment or increased local goyernrnent costs in more than 
one county. the plan must identify the counties and evaluate 
the proportional impact to each county for purposes of 15·37-
117. ~-

!hl The plan rnust specify whether the developer will 
make impact payments directly to the affected local government 
unit or through the hard-rock mining impact board to be 
deposited to the impact fund gf tne atfected 'ocal government 
liD.i.h.. 

Auth: Sec. 90-6-305, MCA; ~. Sec. 90·6-307, MCA 

REA$0N: The proposed amendments are of a minor stylistic and 
technical nature and, in the case of subsection (4) (bl, 
reflect amendments to section 90-6-310, MCA, which expanded 
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the types o! facilities which can be financed through the 
issuance of development impact bonds. 

• 8 .104 . 204 !IGTIFieA'fiGU NIB SIJBMISSIQN AND PROOF OF 
SUBHISSIQN OF PLAN (1) The developer shall submit 12 copies 
to the board and a sufficient number of copies to each 
affected county for distribution. 

(2) The board will accept as proof of the date of 
receipt of an impact plan by an affected county a dated 
receipt. signed by an authorized recresentative of the county. 
confirming deliyery ot the plan by registered mail. hand 
delivery. or otherwise or an acknowledged statement py the 
d9yeloper certifying the 4ate of delivery of the plan to the 
county." 

Auth: Sec. 90·6·305, MCA; ~. Sec. 90·6-307, MCA 

REA$QN: The addition of new (2) is required to establish the 
date on which the 90-day plan review period will be deemed to 
have corranenced. 

ee~e~, a da~ea ~eeeip~. aigftea by aft a~~he~imed ~ep~eaeB~a~i~~ 
et ~he e~e~~. eeBtirmiBg deli~e~~ ef ~he plaft e, ~egisee~ed 
mail, haftd delioer,, er eehe~iae e~ 8ft ae~ewleagea s~a~emeft~ 
ey ~he deoele~e~ ee~~i£,iB~ ~he aa~e e£ deli~er, e£ ~he ~laft 
te ~he eetlBt~. ppon receiving the Submitted plan. the 
governing boay of each affected county sball publish notice of 
its receiPt of the plan at least once in a newspaper of 
9eneral circulation in the cqunty. the notice roust appear in 
large. readable format and must specify wbere copies of the 
plan will be available for Public reyiew.• 

Auth: Sec. 90-6-305, MCA; IMf, Sec. 90-6-307, MCA 

R&&$0N: This proposed amendment reflects the notice 
requirement contained in 90-6-307(1), MCA. 

"8.104.206 CQMPYTATION OF TIME (1) In computing any 
period of time prescribed by seeEieas 90-6-301 through ~ 
~ 90-6·311, MCA, the day of the act, event, or default after 
which the designated period of time begins to run is not to be 
included. The last day of the period eo computed is to be 
included unless it is a Saturday, Sunday or legal holiday, in 
which event the period runs until the end of the next day 
which is neither a Saturday, Sunday or a holiday. Whenever a 
party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a 
notice or other paper upon him and the notice or paper is 
served upon him by mail, 3 days ~ ~ be added to the 
prescribed period." 

Auth: Sec. 90-6·305, MCA; !Mf, Sec. 90-6-307, MCA 

REASON: The proposed amendments to this rule are technical 
and stylistic. 
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"9.104.207 CONTENTS OF OBJECTION TO PLAN (1) An 
objection to an impact plan submitted to the board ~ ~ 
contain or show: 

(a) through (c) will remain the same. 
(d) the geo~nmeHt Hflit's ceHtact ~ersen(s) name, 

address, gng phone number of the contact person(s) for the 
objecting local government unit(s); 

(e) through (hl will remain the same. 
(i) supportive data, information or analysis. including7 
+tt references to ether related portions of the plan 

(giving page numbers), such as7~ 
(i) through (v) will remain the same. 
Ot) aeditienal rele,.ant iHfermatien, 
(1) will remain the same but will be renumbered (j). 
+m+ lKl a resolution dated and signed by the governing 

body of each objecting unit of local government confirming 
that the above statements appropriately reflect ~ ~ 
views and concerns. 

(2) A form outlining the contents required by this rule 
is available from the board's effiees ~-" 

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA 

REASON: The proposed amendments to this rule are technical 
and stylistic. 

"8.104.208 SUBMISSION OF OBJECTIONS TO BOARD (1) At 
least 15 copies of the objection(s) ~~be filed with 
the board and a copy filed with each affected local government 
unit." 

Auth: Sec. 90·6-305, MCA; IMP, Sec. 90-6-307, MCA 

REASON: The proposed amendment to this rule is stylistic. 

"8,104.208A FILING OF OBJECTIONS DURING EXTENSION PERIOD 
(1) Only those affected local government units which 

have requested a 30-day extension of the initial review period 
pursuant to seetieH 90-6-307 f4+121, MCA, may file objections 
to the plan during this extension. However, if an objection 
filed during this extension relates to the interests of a 
~ government unit which did not request an extension, that 
unit will be allowed to comment on the objection, and any such 
comment may be considered by the board in subsequent 
proceedings concerning the objection." 

Auth: Sec. 90-6-305, MCA; IMP, Sec. 90-6-307, MCA 

REASON: The proposed amendment to this rule is stylistic. 

"8 .104, 209 NOTIFICATION OF BOARD CONCERNING NEGOTIATIQNS 
ON PLAN (1) By the end of the 30-day Hegetiating negotiation 
period described in seetiea 90~6-307+4+~. MCA, all affected 
parties shall notify the board in writing of the outcome of 
their negotiation efforts, elarif~ia~ specifying which 
objections have been resolved and how and which objections 
~ remain in contention. The developer shall provide the 
'board with any mutually agreed upon amendments to the plan. 
The official copy of the amendments w+±± ~ bear the 
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signatures of the developer's authorized representative, the 
chairman of the elected governing body of each affected unit 
of local government, and the chairman of the elected governing 
body of the county verifying the concurrence of their units of 
local government with the negotiated amendments.• 

Auth: Sec. 90-6-305, MCA; lli, Sec. 90·6-307, MCA 

RSASON: The proposed amendments to this rule are technical 
and stylistic. 

"8.104.210 EX PARTE COMMUNICATIONS WITH BOARD MEMBERS 
(1) will remain the same. 
(2) During the 90-day review period and the 30-day 

negotiation period the board's staff may not communicate with 
any party concerning the substance of a plan. However, the 
staff may at any time~ either on its own initiative or in 
response to a request, provide information concerning the 
technical compliance of a plan with statutes and board rules 
and the plan review process provided that the information does 
not relate to the substance or merits of a particular plan. 
The staff aftftH rill maintain a log of any such contact." 

Auth: Sec. 90-6·305, MCA; IMP, Sec. 90-6-307, MCA 

REA$QN: The proposed amendments to this rule are stylistic. 

8.104.211 IMPLEMENTATION OF APPROVED IMPACT PLAN 
(1) 'Fhe hard reelt mining illll'aee aeee~:~nE mal' ~eeehe 

direee ina~:~strr menies in eemplianee with ehe eemmitme~t maae 
bl the deoeleper in an a~~re•eEi impaee plan, ee enable the 
beard te transmit payments as pre~ieee e, ehe sehedMle 
speeified in ehe a~~reoed impaee plan. 'Ffte bearEi will 
distrib~:~te these monies ee the ap~repriate affected leeal 
!6•ernment ~nies in aeeereaftee with the law aftd the appreoed 
impaet plan. Ihe hard-rock mining impact account may receive 
direct industry monies, in accor4ance with the commitments 
made by the developer in an approved impact plan. and maY 
receive money from the developer's 'inancial guarantee to 
ensure payments consist~nt with the developer's commitments. 
If an approved plan provides that impact payments are to be 
made through the board. or if the board receives monies 
through the financial guarantee. the board will deposit these 
monies into the account. and will distribute tbe monies as 
provided by the impact plan to the county treasurer in the 
affected county to be credited to the impact fund of the 
affected local government unit. If the entire sum is not 
requested by, or under the plan committed to. the affected 
local government units, the board will revert the remainder. 
if any, to the deyeloper. 

(2) ~he beard •ill netifl t~e dep&remeftt ef state laftdS 
H the lllifteral de.,.eloper tails eo- eeftllllY with the ten~~s ef tl'le 
appre~ed impaet plaft. 

f3+ 1a1 In implementing an approved impact plan, the 
affected local government units and the mineral developer 
shall establish procedures acceptable to the board for 
transmitting payments and providing information required by 
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statute or rule, i~el~di~g the fellewiftg .. The procedures and 
information must include the following; 

(a) Each local government unit entitled to receive 
grants or tax prepayments from a mineral developer as provided 
by an approved impact plan ~ ~ establish an impact fund 
within its budget. The fund must be established apg 
maintained in a manner consistent with accepted budgeting ang 
accounting practices, The impact fund budget must reflect ~ 
tax prepayments, grants or other impact revenues to be 
received from the developer and ~ expenditures contemplated 
by the approved impact plan. Within the fund. tax prepayments 
must be distinguished from grants or contributions by a 
separate accoupt. for pu~oses of identifying future tax 
crediting obligations. 

(b) The governing body shall provide the board with a 
copy of that portion of the adopted budget,-afly ~ budget 
amendment that is related to the impact plan and includes the 
impact fund, the leaf end e~eget IepeFt afte a copy of the 
resolution by which the governing body adopted the budget or 
budget amendment, and. upon request. the year-eng budget 
~· 

(c) The affected local governing body may request that 
the developer make such payments as are provided for in the 
approved impact plan and as are consistent with the adopted 
budget or budget ~mendment of the local government unit. The 
governing body ~nall send to the board a copy of each such 
payment request. Each request must identify the name of the 
local government unit making the request; the date of the 
request; the name of the mineral developer responsible for 
making the payment; the amount of the requested payment; 
whether the request is for a tax prepayment, grant, or other 
funds; the purpose of the payment as specified in the approved 
impact plan; and the sub-account within the impact fund for 
which the payment is intended. The request must refer to 
efte&e the page or pages in the approved impact plan ~ 
payment schedyle on which the purpose of the expenditure and 
the financial commitment are specified. The request must bear 
the signatures of the governing body of the affected local 
government unit. 

(e) If ~ayme~t is to be ~aee thFoHgh the beard, the 
bears ~ill eepesit ~OHies Feeeioee frel!l the SeoelepeF iHte the 
hard reelt mining impaet aeeetlfit te the ereeit ef the aHeetee 
leeal ge¥erftlftent tl~it. The board will transmit etleh payments 
made through the board upon written request from the governing 
body of the affected local government unit and upon receipt of 
that documentation specified in (c) above and in ARM B.l94.216 
8' 104.2118. 

(e) If the plan provides that payment is ~ made by 
the developer directly to the coynty treasurer to pe cregited 
~ affected local government unit, the developer shall 
notify the board when the payment is made and the ~ 
ge¥ernmefit county treasurer shall notify the board when the 
payment is received. Each notice must contain or reference 
~ ~ information required in (c) of this rule. Forms for 
requesting, making or acknowledging receipt of payment are 
available from the board's eftiees. 
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(f) The mineral developer and the gov•rning body of the 
affected local government unit shall provide the board with a 
copy of any es~eaeien facility impact bond agreement er ether 
befta agreement and guarantee entered into as a result of an 
approved impact plan within 15 days of their executing e~eh an 
~ agreement an4 guarantee. ~ the agreement and guarantee 
becomes part of the approved impact plan.• 

Auth: Sec. 90-6-305, MCA; ~. Sec. 90-6-307. 90-6-310, 
MCA 

BiASQN: The proposed amendments to this rule provide 
additional detail as to how impact payments, whether they are 
to be made through the Board or directly from the developer to 
the local government unit, are to be requested, transmitted, 
and accounted for. Subsection 2(f) reflects the amendments to 
90-6-310, MCA, which expanded the types of facilities which 
can be financed through the issuance of development impact 
bonds. 

8.104.212 AQOPTION OF POLICIES OR GUIDELINES (1) From 
time to time, the board may adopt policies or guidelines 
relating to its internal operations,~ to the preparation4 or 
content. review and implementation of impact plans,~ or to the 
relationship between developers and local government units~ 
to other matters over wbich the board bas a4ministrative or 
guasi-iudicial authority. These policies or guidelines, which 
will not have the force or effect of administrative rules, 
will be compiled and made available for public inspection at 
the board's admiaistraei~e office.• 

Auth: Sec. 90-6-305, MCA; ~. Sec. 90-6-307, MCA 

REASON: The proposed amendments to this rule are of a minor 
technical nature. 

8.104.213 MODIFICATION OF PLAN (1) and {1) (a) will 
remain the same. 

(b) The copy filed with the board must bear the 
signatures of the authorized rgpresentatives of the developer 
er its a~therized represeataeiwe and of the governing body of 
each local government unit that is a party to the 
modification. 

(c) If there is a need to modify the format of the plan 
and if the modification ef fermat does not affect the 
substantive provisions of the plan, the governing body of the 
county may act on behalf of all local government units within 
the county when it concurs with the modification~ 2f format. 

(d) Any modification submitted less than 30 days prior 
to the end of the review period must carry with it a request 
from the local governing body for an extension which allows a 
30-day review of the modification. 

(e) All modifications must be incorporated into the plan 
before the board will approve the pian it- The modified plan 
must comply with the form and content requirements for an 
impact plan as provided by parts 3 and 4 of Title 90, chapter 
6 of the Montana Code Annotated and by the administrative 
rules adopted by the hard reelt 111ining ilftl'aet board. In the 
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modified plan the table of contents, summary, schedule of 
payment, and, if a part of the plan, the developer's statemeae 
ef eemmitmeAt written guarantyT must accurately contain and 
reflect the modifications. Obsolete material must be deleted 
from the plan through the use of replacement pages that 
contain and reflect the modifications or, if the use of 
replacement pages is not feasible, obsolete material must be 
deleted by specific reference. 

(f) The board may allow revisions to format following 
the review or negotiation period, or an extension of either, 
to the extent that such revisions are necessary to incorporate 
the modifications into the plan er aH ameHameHt te the plaa in 
order to comply with ARM 8.104.203." 

Auth: Sec. 90-6-3Q5, MCA; 1M£, Sec. 90-6-307, MCA 

REASQN: The proposed amendments to this rule are of a minor 
technical nature. 

"8 .104. 2l4 FINANCIAL GUARANTEE OF TAX PREPAYMENT~ 
(1) The financial guarantee required of a developer by 

eeetiea 90-6-309(3), MCA, to assure that property tax 
prepayments will be paid as needed by local government units 
must, at a minimum, meet the following requirements: 

(a) The guarantee must cover the tQ121 amount of money 
the developer has committed to prepay with adeQuate provisions 
for any conditional payments provided for in the impact plan 
aftd fer aft} prepa)'!fteHts fer fttt1:1re fiBeal years. Both the 
total amount covered by the guarantee and the specific purpose 
of each prepayment must be specified with sufficient clarity 
that it can be determined that the guarantee corresponds with 
and is sufficient to ~ meet all prepayment commitments in 
the approved impact plan; 

(b) and (c) will remain the same. 
(d) The guarantee must be provided through a financially 

sound third-party financial institution that is acceptable to 
the board and in which the developer does not have a 
significant financial interest. 

(2) will remain the same." 
Auth: Sec. 90·6·305, MCA; IM£, Sec. 90-6-309, MCA 

REASON: The proposed amendments to this rule are of a minor 
technical nature. The addition of new subsection (1) (d) 
simply incorporates into the rule a policy the Board has 
followed historically in determining what is an "appropriate 
financial institution" for purposes of section 90-6-309, MCA. 

"8.104.217 CONTENTS OF PETITIQN FOR PLAN AMENDMENT 
(1) Under certain circumstances the mineral developer or 

the governing body of an affected county (on its own behalf or 
on behalf of another affected government unit within the 
county) may petition the board to amend an approved impact 
plan. The requirements and procedures for petitioning to 
amend a plan are provided in seetiefl 90-6-311, MCA, and a 
petition for an amendment must eeHtaifl, include or identify 
the following: 

(a) when applicable, a copy of a resolution, dated and 
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signed by the governing body of each local government unit 
that is requesting the amendment, authorizing the county to 
submit the petition for the amendment of the impact plan; 

(b) date of the petition; 
(c) the name of the mineral developer; 
(d) county in which mineral development is located; 
(e) name, address, phone number and signature(s) of each 

petitioner (county and/or mineral developer); 
(f) ~ All local government units believed by the 

petitioner to be affected by the proposed amendment; 
(g) as required by se~'iea 90-6-311 (2), MCA, an 

explanation of the need for an amendment, a statement of the 
facts and circumstances underlying the need for an amendment, 
and a description of the corrective measures proposed by the 
petitioner; 

(hl the costs and commitments identified in the approved 
plan which will be changed as a result of the proposed 
amend~i~~~ with the relevant ~age ei~a~iefts ~e pages in the 
plan ; 

(i) aftY other provisions of the approved plan which w±%% 
may be changed by the proposed amendmentL aftd ~he ft~e~s ef 
~ the releyant pages ~ eft whieh ~hese ~~e.isiefts a~e 
fe~ftd ift ~he ~lan and substitute language proposed that will 
make the plan consistent thrqughQUt; 

(j) a statement as to which of the following is the 
legal basis for the petition: 

(i) ~ the plan, itself, provides for amendment under 
certain conditions and that those conditions have been met7 
~ with the conditions must ee specified, ana the pages ef 
the ~laB on which they are established must ee cited,L &ftd the 
petitioner must establish that the conditions have been met7T; 

(ii) ~~hat employment at the large-scale mineral 
development is forecast to increase or decrease by at least 75 
persons, as determined under see•isa 90-6-302 (4), MCA, over 
or under the employment levels contemplated by the approved 
impact plan; 

(iii) ~~hat the approved impact plan is materially 
inaccurate because of errors in assessment and that two years 
have not elapsed since the date the facility began commercial 
production. l~e with the date the facility began commercial 
production must ee indicated~; or 

(iv) ~~hat the governing body of an affected county and 
the mineral developer are joining in the petition to amend the 
impact plan.• 

Auth: sec. 90-6-305, MCA; lMf, Sec. 90-6-311, MCA 

REASON: The proposed changes to this rule are technical and 
stylistic. 

"8.104.302 CQNIBNI OF GRANI APPLICATION$ (1) will 
remain the same. 

(2) Items to be included in the application will be the 
name of the applicant; a description of the proposed project; 
a discussion of the need the project is intended to meet; how 
the specific project will meet that need; local priority for 
the project and how that priority was established; the 
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relationship of the proposed project to a major hard-rock 
mineral development; the relationship of the proposed project 
to appropriate local plans; relevant budgetary information, 
including ~ estimated cost of ~ project and how it is to 
be financed initially and over time; a summary of current and 
projected revenues, revenue sources, expenditures, bonding 
capacity and indebtedness; and 8Mefl ~ additional information 
ee the board may consider appropriate to the specific type of 
application. 

(3) Information about the grant program and the 
requisite forms will be made available from the boardk& 
&dministrati~e effiee.• 

Auth: Sec. 90-6-305, MCA; IM£, Sec. 90-6-305, MCA 

REA80N: The proposed amendments to this rule are stylistic. 

"8.104.303 SUBMITTAL DEADLINES (1) Applications ~ 
llJWlt be submitted to the adfflil'list!'at:i o"e eHiee ~ no less 
than 30 days prior to board consideration. Exceptions may be 
made at the board's discretion.• 

Auth: Sec. 90-6-305, MCA; IME. Sec. 90-6-305, MCA 

REASON; The proposed amendments to this rule are stylistic. 

3. The following rules are being proposed for repeal: 
8.104.211A located on pages 8-3711 and 8-3712, Administrative 
Rules of Montana; and 8.104.216 located an page 8-3714, 
Administrative Rules of Montana. The authority sections for 
8.104.211A were 90-6-305 and 90-6-307, MCA. The authority 
section for 8.104.216 was 90-6-305, MCA. The implementing 
sections were listed as 90-6-307, MCA, for B.104.211A and 
8.104.216. 

REA80N: To achieve a more logical organization the Board 
proposes to repeal the rules noted above but readopt them with 
new numbers and some minor modifications as discussed below. 

4. The proposed new rules will read as follows: 

"I EVIDENCE OF THE PROVISION OF SERVICE OR FACILITY 
(1) For purposes of 90-6-307(12), MCA, the Board will 

accept as evidence that an affected local government unit is 
providing or is preparing to provide an additional service or 
facility provided for in an approved plan a letter from the 
governing body certifying that it is providing or preparing to 
provide the service or facility and specifying the date on 
which it is anticipated that the service or facility will be 
made available. A copy of the local government unit's impact 
fund budget or budget amendment, reflecting the proposed 
expenditure for the service or facility, and a copy of the 
resolution by which the governing body adopts the impact fund 
budget or budget amendment must accompany or precede the 
letter.• 

Auth: Sec. 90-6-305, MCA; lMf, Sec. 90-6-307, MCA 
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RBASON: This rule is essentially the same as 8.104.216 which 
is proposed for repeal. The only additional material is the 
requirement that a copy of ths resolution adopting the impact 
fund budget or budget amendment be included with a request for 
payment of impact funds. It is intended that this rule be 
renumbered 8.104.211B when adopted. The purpose of the 
renumbering is to organize the Board's administrative rules 
more logically. 

"II PROVISION OF TAX CREDITS (1) As required by 90-6-
309, MCA, each year after the start of production, the local 
government unit must provide for tax crediting as specified in 
the approved impact plan. A tax credit must be made from the 
local government fund that corresponds to the service for 
which the tax prepayment was made. A tax credit may not have 
the effect of shifting the impact cost over time to the non­
developer local taxpayer. The credit may not exceed the tax 
obligation of the developer for that year. Tax crediting is 
limited to the productive life of the mine.• 

Auth: Sec. 90-6-305, MCA; ~. Sec. 90-6-309, MCA 

REASON: This is a new rule describing the manner in which tax 
prepayments are to be credited back to the developer under 90-
6-309(5), MCA. It is intended that this rule be numbered as 
8.104.215 when adopted. 

"III WAIVER OF IMPACT PLAN REOUIRBMBNT (1) The board 
will grant a waiver or a conditional waiver of the impact plan 
requirement to a large-scale mineral development permittee, as 
authorized by 90-6-307 (14), MCA, if: 

(a) The permittee and the governing bodies of all 
potentially affected local government units, as identified by 
the board and the affected county or counties, notify the 
board in writing that: 

(i) they do not anticipate a need to increase local 
government services and facilities as a result of the increase 
in employment identified in the permittee's annual report to 
the department of state lands; or 

(iil the anticipated increase in need for services and 
facilities is not expected to result in an increase in local 
government costs to the non-developer taxpayer, or that such 
costs will be paid by the developer under the terms of the 
conditional waiver; 

(b) No potentially affected local government unit 
requests the board to deny the waiver or to require an impact 
plan; or 

(c) Following a public hearing on the proposed waiver, 
or notice and opportunity for hearing, the board considers it 
unlikely that adverse fiscal impacts will affect any local 
government unit, either as a result of the increase in 
employment identified in the permittee's annual report, as 
required by 82-4-339, MCA, or as a result of the associated 
changes in the mining operation. 

(2) Following its decision, the board will provide a 
copy of the waiver, conditional waiver or denial of waiver to 
the department of state lands, the permittee and the 
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potentially affected local government units identified by the 
board and the affected county or counties for purposes of 90· 
6·307(14), MCA. • 

Auth: Sec. 90·6·305, 90~6·307, MCA; IM£, Sec. 90·6·307, 
MCA 

REASON: This rule, which establishes the criteria the Board 
will apply in granting a waiver of the impact plan requirement 
under 90·6·307(14), MCA, is essentially identical to 
8.104.211A which is proposed for repeal. It is intended that 
this rule be renun~ered as 8.104.218 when adopted. The 
purpose of this renumbering is to organize the Board's 
administrative rules more logically. 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Hard-Rock Mining Impact Board, Local Government Assistance 
Division, Department of Commerce, 1424 · 9th Avenue, P.O. Box 
200501, Helena, Montana 59620·0501, to be received no later 
than 5:00p.m., July 21, 1994. 

6. Richard M. Weddle has been designated to preside over 
and conduct the hearing. 

HARD·ROCK MINING IMPACT BOARD 
HIKE MANUEL, CHAIRMAN 

/(' --:;; ·~ . t 
BY: C~•t.c /·' ;~((J" 

ANNIE. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of the Hours 
days of instruction 

) 
and) 

) 
) 
) 
) 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT TO ARM 10.65.101 
POLICY GOVERNING PUPIL 
INSTRUCTION-RELATED DAYS 
APPROVED FOR FOUNDATION 
PROGRAM CALCULATIONS 

No Public Hearing 
Contemplated 

1. On July 28, 1994, the Board of Public Education 
proposes to amend ARM 10.65.101, Policy governing pupil 
instruction-related days approved for foundation programs 
calculations. 

2. The rule as proposed provides as follows: 

10.65.101 POLICY GOVERNING PUPIL INSTRUCTION-RELATED DAYS 
APPROVED FOR FOUNDATION PROGRAM CALCULATIONS ( 1) through 
(1) (c) will remain the same. 

(d) Post-school record and report completion at the end of 
the pupil instruction year. This day may be divided so as to 
provide one-half day at the end of the semester or quarter. 

AUTH: sec. 20-2-121 IMP: Sec. 20-1-304 

3. The board has proposed this rule because a number of 
school districts have requested the change in parent teacher 
conferences from the first and second semester to the first and 
third quarter in order to be more ettective. This would allow 
remediation and would better benefit the student through the 
school year. This proposed change would allow school districts 
to have the option. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to Wilbur 
Anderson, Chairman, Board of Public Education, 2500 Broadway, 
Helena, MT 59620, no later than July 25, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments 
orally or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments they have to Wilbur Anderson, Chairman of the 
Board of Public Education, 2500 Broadway, Helena, MT 59620, no 
later than July 25, 1994. 
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6. If the Board receives requests for a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 50 as there are 500 school 
districts in Montana. 

WAY~E BQCHANAN, Execut ve Secretary 
Board of Public Educat on 

Certified to the secretary of State on 6/13/94. 
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BEFORE TH! BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the ~attar of the ) 
adoption of Accreditation) 
Standards; Procedures ) 

) 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT TO ARM 10.55.601 
ACCREDITATION STANDARDS; 
PROCEDURES 

No Public Hearing 
Conte~plated 

1. on July 28, 1994, the Board of Public Education 
proposes to amend ARM 10.55.601, Accreditation Standards 
Procedures. 

2. The rule as proposed provides ae follows: 

10.55.601 ACCREDITATION STANQAROS: PROCEQYRES (1) 
through (4)(a) will re~ain the same. 

(b) Effective January 1, 1994, schools unable, for 
financial reasons, to meet the requirements of ARM 10.55.709(2) 
.Ql:._(_}j_, 10.55.710(2), 10.55.902(5)(j) or 10.55.903(2)(i) ~ay 
file an initial notice of deferral with the office of public 
instruction. 

(c) through (f) will remain the sa~e. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

3. The board has proposed this rule to include the smaller 
districts in the deferral process. When the deferral was first 
put into place Lt was an oversight not to include ARM 10.55.709 
section (3). 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to Wilbur 
Anderson, Chairman, Board of Public Education, 2500 Broadway, 
Helena, MT 59620, no later than July 25, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments 
orally or in writing at a public hearing, they ~ust make written 
request for a hearing and submit this request along with any 
written comments they have to Wilbur Anderson, Chairman of the 
Board of Public Education, 2500 Broadway, Helena, MT 59620, no 
later than July 25, 1994. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
a~end~ent; from the Administrative Code committee of the 
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legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 50 as there are 500 school 
districts in Montana. 

I./. (_I 1'. /' 
L -, ~uL I lt:-C{. ,l-e- l 

WAYNE. euc!Vi:~AN', Executive Secretary 
Board of'' Public Education 

certified to the Secretary of State on 6/13/94. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
proposed adoption of new 
rules I through V and the 
repeal of ARM 12.9.501 
through 12.9.507 relating to 
wildlife habitat 

To: All Interested Persons 

NOTICE OF PUBLIC HEARINGS 

1. On July 19, 1994, at 7:00p.m. public hearings will 
be held at the Department of Fish, Wildlife ilnd Parks 
headquarters at 3201 Spurgin Road, Missoula, Montana, and 1420 
East Sixth, Helena, Montana; and on August 4, 1994, at 7:00 
p.m. at the Department of Fish, Wildlife and Parks 
headquarters, 2300 Lake Elmo Road, Billings, Montana, and at 
the Cottonwood Inn, Highway 2 East, Glasgow, Montana. The 
Fish, Wildlife and Parks Commission proposes to adopt new 
rules I through V making habitat protection a long-term and 
reliable part of Montana's conservation program, and repeal 
rules 12.9.501 through 12.9.507. 

2. The new rules provide as follows: 

RULE I MISSION (1) These rules establish the policy of 
the fish, wildlife and parks commission for ~he acquisition of 
wildlife habitat by the department of fish, wildlife and 
parks. This policy is popularly known as habitat Montana. 
Habitat Montana is a key tool in achieving the department's 
mission as stated in the vision document adopted by the 
commission in November, 1992: 

(a) The Montana department of fish, wildlife and parks, 
and fish, wildlife and parks commission provide for the 
stewardship of the fish, wildlife, parks and recreational 
resources of Montana, while contributing to the quality of 
life for present and future generations. 

(2) Through habitat Montana, the commission and 
department will establish a statewide wildlife habitat system 
which will conserve our wildlife resources and pass them 
intact to future generations. 

AUTH: 87~1~241, MCA IMP: 87-1-241, 87-1-242, MCA 

RULE II GOALS (1) The goals for habitat Montana are: 
(a) conservation of Montana's wildlife populations and 

natural communities via management strategies that keep them 
intact and viable for present and future generations; maintain 
wildlife population levels that sustain or enhance current 
recreational opportunities; and maintain diverse geographic 
distribution of native wildlife populations and their 
habitats; 

(b) conservation of Montana's land and water resources 
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in adequate quantity and quality to sustain eroloq.i.cal 
systems; 

(c) implementation of habitat management systems that 
are compatible with and minimize conflicts between wildlife 
values and traditional agricultural, economic and cultUl·al 
values. Habitat Montana will enhance Montana's quality of 
life and be compatible with the conservation of soil, water 
and existing biological communities. 

AUTH: 87·1-241, MCA IMP: 87·1-241, 87-1-242, MCA 

RULE III BENEFITS (l) The commission intends habit;Jt 
Montana to deliver the following services and benefits: 

(a) conserve and enhance land, water and wildlife; 
(b) contribute to hunting and fishing opportunities; 
(c) provide incentives for habitat conservation on 

private land; 
(d) contribute to non-hunting recreation; 
(e) protect open space and scenic areas; ~nd 
(f) maintain the local tax base, through payments in 

lieu of taxes for real estate, while demonstrating t·hat 
productive wildlife habitat is compatibl<> with ''ll' iculttll" .md 
other land uses. 

AUTH: 87·1·241, MCA IMP: 87-1-241, 87·1·242, MCA 

RULE IV APPLICATION (1) While this habitat ~lantana policy 
specifically relates to funds acquired under 87-1·241 ~nd 
242, MCA, the Montana fish, wildlife and park" commission 
directs that these guidelines also <'~pply, where~ .lppropriat<>, 
to all of the dc>pal·tment's wildlif"' h;lhiLlt il<"CJUif;it.ion 
programs. These include: 

(a) moose and bighorn shePp habitilt cwquired with 
license auction funds; 

(b) properties acquired in mitigation for habitat lost 
as a result of construction projects conducted by Ll~>' 
Bonneville power administration and other agencies; 

(c) waterfowl habitilt. 
AUTH: 87-1-241, MCA IMP: R"l-1-·241. f'l-1 247., MC"fl 

RULE V IMPLEMENTATION (1) The commission directs tl11• 
department to complete a compr•?hPnsiv<> statewide habitat pliln 
and to execute that plan within th•• followinq pill"i'lmctPJS: 

(a) The department will id<o'ntity sp<?cif ic- ,;tal f 
responsible for implement at ion of habitat Mont an,, CJ!ld 

establish procedures tot· acr:omplishing prog1am 'l"aL;_ 
(b) The departm,nt will clc>\'···lnp dl-<ttt cTit•·Jict fr" 

identifying important habitats tiJ,JL ·•l··· ,, .. , '"""'lY tltJ•'olt••n··d. 
The commission will ildopt thes'c' rt i t<o'ri ,, tIll <>uqh " pte,,,,,_,, 
that includes public 1·evie,w and comment. 

(c) Utilizing the natutal heriLJqf' <L1t clbilS'' and 
information from other govet,nment ngcncic•.s and C(~operatc~tr;l 

the department will id<>ntify habit·<t pnJtf>c-t iun pt·ioL·itins 
within each eco-rc•gion. This analysis will l"!C:O(_lnlZ•" t lw 
contribution of habitat protected by othet· aq•'Il<"le'S -1lld 
organizations. Regiont1l hab:itat priot-iti('~-; wi.ll t-llf"•n bn 
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compiled into a consolidated statewide plan. 
(d) The department will develop uniform guidelines for 

the preparation of site-specific management plans. These 
criteria will be applicable to management of lands in which 
the department acquires an interest and to cooperative habitat: 
projects located on lands in other ownership. 

(e) Prior to acquiring any interest in land for the 
primary purpose of securing wildlife habitat, the department 
will comply with the requirements of 87-1-241, MCA (HB 526, 
Section 1), by conducting an environmental assessment 
analyzing: 

(i) the wildlife populations and use currently 
associated with the property; 

(ii) the potential value of the land for protection, 
preservation, and propagation of wildlife; 

(iii) management goals proposed for the land and wildlife 
populations and, where feasible, any additional uses of the 
land such as livestock grazing or timber harvest; 

(iv) any potential impacts to adjacent private land 
resulting from proposed management goals and plans to address 
such impacts; 

(v) any significant potential social and economic 
impacts to affected local governments and the state, including 
but not limited to impacts on: 

(A) tax revenue available for the operation of taxing 
jurisdictions within the county; 

(B) services required to be provided by local 
governments; 

(C) employment opportunities within the counties; 
(D) local schools; and 
(E) private businesses supplying goods and services to 

the community. 
(vi) a land maintenance program to control weeds and 

maintain roads and fences; and 
(vii) any other matter considered necessary or 

appropriate by the commission. 
(f) The department will develop monitoring and 

evaluation systems to track program success as well as the 
public's changing desires. 

(g) Leases and easements will be lhe preferred mPt.hod!; 
of habitat protection. Fee title acquisition will be lhe 
least-preferred alternative. However, as recognized by the 
legislature, the wishes of the landowner will also influence 
the method used. The most effective use of capital and 
operational funds must be determined on a case by case basis. 
The commission encourages the department to utilize other 
methods such as land exchanges, conservation buyers and 
easement exchanges to meet the habitat Montana program 
objectives. 

(h) The department will use certified appraisals Ol" 

other appropriate analysis performed by department staff to 
determine the value of land to be acquired. 

(i) Funds for wildlife habitat acquisition shall b'' 
invested in habitat in a timely manner, as accrued. 
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(j) In some cases the mission of habitat Montana may be 
more efficiently accomplished through actions of non-profit 
organizations or other government agencies. To gain the 
greatest value from partnership opportunities, the department 
will establish procedures for working cooperatively with them. 

(k) The department will establish procedures to account 
for habitat Montana income and expenditures through the state 
budget and account system (SBAS). In addition to project 
expenditures for which accounting reports are currently 
available, the department will account for administrative 
costs associated with implementation of this policy. 

(1) The commission directs the department to emphasize 
continuing communication with the legislature, state land 
board and the public to maintain awareness of, and support 
for, habitat Montana. 

(m) The commission expects to adopt a comprehensive 
statewide habitat plan, incorporating each of the above 
elements, prior to October, 1994. The review process for this 
draft plan will include a public comment period of at least 60 
days in length. 

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA 

3. 
12.9.505, 
repealed, 
Montana. 

AUTH: 

Rules 12.9.501, 12.9.502, 12.9.503, 12.9.504, 
12.9.506, 12.9.507, the rules proposed to be 

are on page 12-637 of the Administrative Rules of 

87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA 

4. The rationale for the new rules is as follows: In 
the 1980's Montana Wildlife conservationists mounted an effort 
to make habitat protection a long-term and reliable part of 
Montana • s conservation program. Funding for this program 
would come from increased license fees earmarked ·for 
acquisition and management of game ranges and threatened 
wildlife habitat. 

The 1987 Legislature responded by passing House Bill 526 
(87-1-241). In its final form, HB 526 extended habitat 
protection to both game and non-game species, encouraged use 
of conservation easements and leases as an alternative to fee 
title acquisition, and focused on the nonresident big game 
hunting license as the major funding source. 

Based on 1993 license prices and sales, HB 526 generates 
about $2.75 million annually for habitat protection. The law 
stipulates that 80'< of these earmarked funds be used for 
acquisition (including easements and leases). Half of the 
remaining 20% is put into an annual operation and maintenance 
budget (including payment in lieu of taxes) for acquired 
habitats and half is invested in an interest-earning account 
from which only the income may be used for operation and 
maintenance of these habitats. 

All of the department's HABITAT MONTANA programs: 
(a) Are funded by hunting license fees and federal 

excise taxes on the purchase of sporting goods -- not by state 
tax revenues; 

MAR Notice No. 12-2-210 12-6/23/94 



-1648-

(b) Make annual payments in lieu of taxes, e~ual to the 
amount that would be paid in real estate taxes, 'to support 
local government, as required by law; 

(c) Protect threatened wildlife habitat, thereby 
benefitting both the hunting and non-hunting public. 

5. Interested parties may submit their data, views or 
arguments, either orally or in writing, to Don Childress, 
Department of Fish, Wildlife and Parks, 1420 East Sixth, P.O. 
Box 200701, Montana 59620, no later than August 22, 1994. 

6. The state of Montana makes reasonable accommodations 
for any known disability that may interfere with a person's 
ability to participate in state government. Persons needing 
an accommodation must notify the department, no later than 
July 15, 1994, to allow adequate time to make needed 
arrangements, by calling Don Childress or writing to him at 
the Department of Fish, Wildlife and Parks, 1420 East Sixth, 
P .0. Box 200701. Helena. Montana 59620-0701 to make your 
request known. 

7. Curtis Larsen and Don Childress from the Department 
of Fish, Wildlife and Parks have bpen dPsignated as hParing 
examiners. 

4M'4-;;N 
Robert N. Lane 
Rule Reviewer 

Certified to the 

12-6/23/94 

Montana Fis , 
Parks Commis 

Secretary of State fj.u.E_/!.. ___ . 1991. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule classifying certain 
types of actions taken under 
the River Restoration Program 
as categorical exclusions 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
ADOPTION OF A RULE 
CLASSIFYING CERTAIN 
TYPES OF ACTIONS AS 
CATEXDRICAL EXCLUSIONS 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 12, 1994, the Department of Fish, Wildlife 
and Parks proposes to adopt a rule which classifies certain 
types of actions taken under the River Restoration Program as 
categorical exclusions from the requirements of preparing an 
environmental impact statement or an environmental assessment 
under the Montana Environmental Policy Act and department 
rules 12.2.428 through 12.2.453. 

2. The proposed rule provides as follows: 
RULE I. ACTIONS THAT QUALIFY FOR A CATEGORICAL 

EXCLUSION (1) The following types of actions do not 
individually, collectively, or cumulatively require the 
preparation of an environmental assessment or an environmental 
impact statement unless the action involves one or more of the 
extraordinary circumstances stated in (2) below: 

(a) construction of riparian fences to protect 
streambanks; 

(b) minor improvements in fish habitat by placement of 
habitat improvement structures; 

(c) removal or modification of man-made obstructions in 
stream channels to provide or improve fish passage or to 
prevent loss of fish into diversions; 

(d) clean up of trash or debris in the river corridor; 
(e) vegetative bank stabilization projects; 
(f) spawning channel development to provide additional 

habitat for reproduction, 
(g) inventory, survey or engineering activities for 

design or development of plans for river restoration projects; 
(h) maintenance or repair of existing river restoration 

projects. 
(2) The preparation of an environmental assessment or an 

environmental impact statement will be required if the project 
involves any of the following: 

(a) significant impacts to publicly owned p;uklandfJ, 
recreation areas, wildlife refuges or significant historic 
sites; 

(b) disturbance to a streambed that is significant 
enough to require a temporary exemption from water quality 
standards for turbiditY; 

(c) significant impact on air, noise, or water quality; 
(d) significant impact on the human environment that may 

result in relocations of persons or business; 
(e) substantial controversy on environmental grounds; 
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(f) any other kind of significant environmental impact, 
including cumulative or secondary impacts. 
AUTH: 2-3-103, 2-4-201, MCA IMP: 2-3-104, 75-1-201, MCA 

3. The Department is proposing this rule because the 
types of actions included in the rule are conducted 
specifically to improve aquatic environments by mitigating man 
caused alterations to streams. The objective of River 
Restoration projects is to return streams to a more natural 
condition. Projects are often sponsored or endorsed by local 
conservation organizations working cooperatively with a local 
landowner. The Department's experience with these types of 
actions (projects) is that impacts to the environment are 
positive and fish habitat and fish populations are enhanced. 
The projects are typically completed during low flow periods 
and require minimal disturbance to the channel. Negative 
impacts to the environment are minor and primarily temporary. 
The following descriptions offer more detail of typical 
actions taken under subsection (1) of the proposed rules: 

(a) Construction of riparian fences to protect 
streambanks. Many Montana streambanks have been denuded, 
trampled, and damaged as a result of livestock having direct 
access to streams. Simply fencing off the riparian corridor 
greatly enhances riparian recovery. Riparian vegetation 
provides shade, stabilizes streambanks, enhances habitat for 
riparian dependent wildlife, and improves fish habitat. These 
projects typically involve installation of fencing 25 feet. or 
more from the edge of the stream and planting of willows or 
other shrubs along the streambanks. 

(b) Minor improvements in fish habitat by placement of 
habitat improvement structures. Streams that have been 
altered as a result of human activities often lack adequate 
instream structure to provide cover far fish. These streams 
can be enhanced by the careful placement of professionally 
designed structures, usually constructed of logs or rocks, 
within the river channel or along the banks. Thes~ structures 
provide deeper pools, underbank hiding cover, refuges from the 
current, and generally improve habitat diversity. 

(c) Removal or modification of man-ma~e obstructions in 
stream channels to provide or improve fish passage or t.o 
prevent loss of fish into diversions. In som<e instann's, 
irrigation diversions or other instream barriers prevent the 
upstream and downstream movement of fish. Removal or 
modification of barriers often provides fish with access to 
essential spawning or overwintering areas and enhances fish 
production. Typical projects include installation of fish 
ladders that allow upstream movements of fish, installation ot 
fish screens that are designed to prevent movc,ment of fish 
into irrigation ditches or removal of barriers that serve no 
functional purpose. 

(d) Clean up of tr~sh or d0bris in t~~ river roiridor. 
Trash or debris in the stream corridot" distr.>cts from the 
natural pristine setting sought by recreationists. For 
example, old car bodies and other debris were once used fen 
rip-rap. In some cases, these have been dislodged from the 
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bank and are present in the channel. Removal of this debris 
enhances river esthetics and eliminates hazards to floaters. 
In projects where debris is providing bank stability, it is 
typically replaced with vegetation or rip-rap. 

(e) Vegetative bank stabilization projects. Banks of 
some Montana rivers and streams are unstable as a result of 
channelization or activities that have resulted in loss of 
woody vegetation from the banks. These banks can often be 
restabilized by resloping and revegetating. 

(f) Spawning channel development to provide additional 
habitat for reproduction. Reproduction in some streams is 
limited by lack of spawning areas. Reproduction can sometimes 
be enhanced by adding suitable size gravels to side channels, 
bars, or other potential spawning sites. 

(g) Inventory, survey or engineering activities for 
design or development of plans for river restoration projects. 
Some proposed projects require additional planning and 
engineering prior to implementation. The river restoration 
program sometimes funds these efforts. 

(h) Maintenance or repair of existing river restoration 
projects. Routine repair and maintenance of river restoration 
projects is a requirement for funding. 

Whenever projects have potential for significant negative 
impacts or where the Department is not certain of the impact, 
the Department will prepare either an environmental assessment 
or an environmental impact statement in compliance with Rules 
12.2.428 through 12.2.453. Where other permits are required 
to conduct projects, the applicant will be required to obtain 
them before the project is implemented. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed rules in writing to Larry G. 
Peterman, Administrator of the Fisheries Division, Department 
of Fish, Wildlife and Parks, 1420 East Sixth, P.O. Box 200701, 
Helena, Montana 59620-0701, no later than July 21, 1994. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Larry G. Peterman, Administrator of 
the Fisheries Division, Department of Fish, Wildlife and 
Parks, 1420 East Sixth, P.O. Box 200701, Helena, Montana 
59620-0701, no later than July 21, 1994. 

Robert N. Lane 
Rule Reviewer 

Department of Fish, Wildlife 
and Parks 

~~~ 
Director 

Certified to the Secretary of State on tJunw 13 ' 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.28.1005 containing TB 
control requirements for schools 
and day care facilities 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Tuberculosis) 

1. On August 1, 1994, the department intends to amend the 
above-captioned rule concerning measures required to prevent the 
spread of tuberculosis in schools and day care facilities. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

16.28.1005 EMPLOYEE OF SCHOOL -- DAY CARE FACILITY CARE 
PROVIDER ( 1) 
below: 

With the exceptions specified in ( 2) and ( 3) 

(a) No public or private school~ as defined in 29 5 492, 
MeA (10) be~. or school cooperative may initially employ or 
continue to employ a person unless that person has provided the 
school, the cooperative, or the district to which the school 
belongs with: 

(i)·(ii) Remain the same. 
(b) Remains the same. 
(2)-(9) Remain the same. 
!101 For purposes of this rule: 
lli the term •school" includes both a preschool, as defined 

in 20-5-402. MCA. and a place or institution for the teaching of 
individuals. the curriculum of which is comprised of the work of 
any Combination of kindergarten through grade 12. and does not 
include a postsecondary school as defined in 20-5-402. MCA; 

lbl. the term "employ" includes contracting with either an 
individual or a buSiness or other entity for the services of the 
entity's employees. 

(10) Remains the same but is renumbered (11). 
AUTH: 50-1-202, 50-17·103, 52-2-735, MCA 
IMP: SQ-1-202, 50-17-103, 52-2-735, MCA 

3. The proposed amendments are necessary to correct an 
oversight that occurred when this rule was amended in December, 
1992, to conform the reference to •school" in the rule to changes 
made by the Montana Legislature in the "school" definition in the 
school immunization statutes. As a consequence, postsecondary 
schools became unintentionally subject to the TB control 
requirements. Since the type of close, long-term exposure 
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conducive of transmission of TB is common to preschools and 
elementary and secondary schools, but uncommon in postsecondary 
schools, and since children, rather than the adults attending 
postsecondary schools, are the most vulnerable to TB. 
postsecondary schools should not be subject to the rule. 

In addition, the definition of "employ" is proposed to be 
included in order to eliminate confusion about whether people 
hired through a firm (e.g. school bus drivers) or individual 
independent contractors were covered by the rule. The 
clarification is necessary because school children face an 
equivalent risk of infection from such people as from teachers 
and other individuals more easily understood to be "employees". 

4. Interested persons may submit their written data, 
views, or arguments concerning this proposed rule amendment to 
Ellie Parker, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620, no 
later than July 22, 1994. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his or her data, views, and arguments 
orally or in writing at a public hearing, s/he must make written 
request for a hearing and submit this request along with any 
written comments s/he has to Ellie Parker, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than July 22, 1994. 

6. If the department receives a request for a public 
hearing on the proposed amendments, from either 10\ or 25, 
whichever is less, of the persons who are directly affected by 
the proposed amendments; from the Administrative Code Committee 
of the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25, based on the 
large number of postsecondary school employees within Montana. 

certified to the Secretary of State 

Reviewed by~/2t. 

~~~torney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1413 and 16.8.1429 
dealing with opacity requirements 
at kraft pulp mills. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

1. On July 15, 1994, at 1:00 p.m., the board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined) : 

16.8.1413 SULFUR SI!ISSIQnG KRAFT PULP MILLS (1) For 
the purposes of this rule, the following definitions apply: 

(a) "Continual monitoring" means sampling and analysis, 
in a continuous or times sequence, using techniques which will 
adequately reflect actual emission levels or concentrations on 
a continuous basis. 

J.!!l "Cross recovery furnace" means a furnace used to 
recover chemicals consisting primarily of sodium and sulfur 
compounds by burning black liquor which on a quarterly basis 
contains more than 7 weight percent of the total pulp solids 
from the neutral sulfite semichemical process and has a green 
ligyor sulfidity of more than 28%. 

(e £) "Kraft mill" or "mill" means any pulping process 
which uses, for cooking liquor, an alkaline sulfate solution 
containing sodium sulfide. 

(e dl "Non-condensibles" means gases and vapors from the 
digestion and evaporation processes of a mill that are not 
condensed with the equipment used in those processes. 

(e g_) "Parts per million" means parts of a contaminant 
per million parts of gas by volume. 

ill "Recovery furnace" means either a straight kraft 
recovery furnace or a cross recovery furnace. and includes the 
direct-contact evaporator for a direct-contact furnace. 

(e g) "Recovery furnace stack" means the stack from which 
the products of combustion from the recovery furnace are emit­
ted to the ambient air. 

l.!:ll "Straight kraft recovery furnace" means a furnace 
used to recover chemicals consisting primar:Lly of sodium and 
sulfur compounds by burning black liquor which on a quarterly 
basis contains 7 weight oercent or less of the total pulp sol· 
ids from the neutral sulfite semichemical process or has green 
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liquor sulfidity of 28\ or less. 
(f. il "Total reduced sulfur (TRS)" means hydrogen sul­

fide, mercaptans, dimethyl sulfide, dimethyl disulfide, and any 
other organic sulfides present. 

(2)-(6) Remain the same. 
(7) All I&S. emission standards in this rule shall be 

based on average daily emissions. The limitations herein shall 
not preclude a requirement to install the highest and best 
practicable treatment and control available. New mills or 
mills expanding existing facilities may be required to meet 
more restrictive emission limits . 

.ill No person may cause or authorize to be discharged 
into the outdoor atmosphere. from any recovery furnace in­
stalled after November 23. 1968. emissions which exhibit great­
er than 25% opacity averaged over 6 consecutive minutes. Fo[ 
recovery fumaces subject to this limit, this opacity limit a­
tion supersedes any othe[ opacity limitation contained in this 
chapter. including ARM 16.8.1404, 

J2l AnY person subject to (8) above shall install, cali­
brate. maintain, and operate a continuous opacity monitoring 
system (COMSl to roonitO[ and record the opacity of emissions 
discharged into the atmosphere hom any recovery fumace in­
stalled after Nove!Dber 23. 1968. This CQMS shall comply wit;h 
the requirements contained in 40 CFR Part; 60. section 60 13. iQ 
CFR Part 60 Appendix B. Performance Specification 1. and aey 
ot;her applicable requirement regarding the installation. cali­
brat;ion. maintenance. and operation of COMS. The span of the 
COMS must be set; at 75\ opacity. 

llQl. Compliance with the opacit;y st;andards contained in 
(Bl above will be determined using the QQMS, or the test method 
contained in 40 CFR Pa[t; 60, Appendix A. Met;hod 9, as specified 
in the Montana source test protocol and procedures manual. 

l11l Any person subject to (9) above. shall report peri­
ods of excess opacity determined by the COMS. and periods when 
the COMS was not operational, For the purposes of this [eportL 
excess opacity is defined as any 6-minute average opacity that 
exceeds 25\. These reports must be submit;ted on forms provided 
by the department; and made in compliance with department proce­
dures and requi[ements for the submission of excess emissions 
report;s. These [eports must be submit;ted to the department on 
a quarterly basis within 3Q days of the end of each calendar 
quarter. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-2Q3, MCA 

16.8 1429 INCORPO&ATIONS BY REFERENCE (l) Remains the 
same. 

(2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) Remains the same. 
lQl 40 CFR Part 60. Appendix A. Method 9, which sets 

forth a method for visual determination of the opacity of emis­
sions from stationa[y sources: 

l£L 40 CFR Part 6Q, Appendix B. pe[forroance specification 
l. which sets forth specifications and t;est procedures for 
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opacity continuous emission monitoring systems ,in stationary 
sources; 

(b)·(g) Remain the same but are renumbered (d)·(i). 
AUTH: 75-2-111, 75-2·203, MCA; IMP: 75-2-203, MCA 

3. The board is proposing these amendments to the rules 
in order to provide clarification of the appropriate opacity 
requirement for a certain age class of recovery furnaces at 
kraft pulp mills, and to provide greater consistency to the 
methods for monitoring the opacity of emissions from these 
sources. Stone Container has filed a Petition for Declaratory 
Ruling, challenging the Department's application of ARM 
16.8.1404(2) to its number 4 recovery boiler. The Department 
has vigorously opposed the Stone petition, arguing that pursu· 
ant to ARM 16. 8. 1404 ( 2) , a recovery furnace installed after 
November 23, 1968, is subject to a twenty percent opacity lim· 
it, unless the recovery furnace is subject to New source Per· 
formance Standards. Pursuant to ARM 16.8.1404(4) (d), a recov· 
ery furnace installed after November 23, 1968, and governed by 
applicable New Source Performance Standards is subject to a 35\ 
opacity limit. The proposed amendment of these rules would 
result in a uniform opacity limit for this age class of recov­
ery furnaces. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than July 25, 1994. 

5. Will Hutchison has been designated to preside over 
and conduct the hearing. 

R.W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

/ / /( ,/ ,/... '' 

by 4,;:/';·,;y( r /_.~'f'-
ROBERT J.~OBINSON, Secretary 

Certified to the Secretary of State June 13. 1994 

Reviewed by: 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.16.104 relating to ) 
Net Operating Loss Carryback ) 

) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.16,104 
relating to Net Operating 
Loss Carryback 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 12, 1994, the Department of Revenue proposes 
to amend ARM 42.16.104 relating to net operating loss carryback. 

2, The rule as proposed to be amended provides as follows: 

42,16.104 INTEREST ON UNPAID TAX (l) through (4) remain 
the same. 

l?l In the case where the~E! is unpaid __ tax for a _ _y~~!~hic:l"! 
is reduced by the carryback _of a subsequent year's net 
operating loss, interest on the unpaid tax runs up to the later 
of: (a) the due date of the loss year return, or (b) the date the 
lOSS ear return is actuall filed. This liinlted interest 
calculat1on appl1es only to the unpa1 tax wh1ch 1s offset y 
the net operat1ng loss carryback. 

AUTH: Sec. 15 30-305 MCA; IMP: Sec. 15-30-142 MCA. 

3. The proposed amendments to ARM 42.16.104 reflect what 
dates are used to calculate interest when there is a carryback 
of a net operating loss to the tax year which has been 
previously unpaid. A decision from the district court in Alme 
v. Department of Revenue, indicated the need for the amendments 
to the rule. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 22, 1994. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 22, 1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
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adoption; from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency: or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

-; ~/") C-?e /"~t.y.--
CLEO ANDESON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 13, 1994 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.23.606, 42.23.607, ) 
42.23.608 and 42.23.609 ) 
relating to Estimated Tax ) 
Payments ) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.23.606, 
42.23.607, 42.23.608 and 

42.23.609 relating to Estimated 
Tax Payments 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On August 12, 1994, the Department of Revenue proposes 
to amend ARM 42.23.606, 42.23.607, 42.23.608, and 42.23.609 
relating to estimated tax payments forcorporations. 

2. The rules as proposed to be amended provide as follows: 

42.23.606 QUARTERLY ESTIMATED TAX PAYMENTS (1) Effective 
for tax years beginning after December 31, ~ 1993, every 
corporation which can teasonably expect as provi~iu "RII 
41!.23.668, its annual corporation tax to be $5,666 or more must 
submit quat ter ly estimated tax payments. must make estimated tax 

a mente if its annual tax is 5,000 or more. 
(2) The $5,000 three ol 1nclu es any applicable surtax. 
{3) " corporation is not requited to subnoit quat tetly 

payments until they have reached the $5,666 threshold. Por 
example, if a taxpayer ·s liability has not reached $5,666 by the 
end of the fhst three months of the taxable yeat, the taxpayer 
would uot be requited to submit a payment on the fiflet!hlh day 
of the foutth month. If a taxpayers's liability has not teached 
$5,666 by the end of the fifth lltonth, a payment would not be 
tequired 011 the fifteenth day of the sixth mouth. The first 
paymeut would be teqaited Oil the fitsl quartetly payment date 
following the ntonth that the taxpayer has reached the $5,666 
thteshold. Section 15 Jl 56l, Me ... provides the percentages that 
1nast be used in submitting paymeut:!S. 

t+t ill If the $5,000 threshold is met, the taxpayer has 
the option of submitting 80\ of the current year's tax liability 
in estimated payments or 100\ of last year's liability provided 
that the recedin taxable ear was a eriod of 12 months and a 
return was e or the prece 1ng taxa e year. By su m1tt~ 
four e9ual quarterly payments totaling 100\ of last year's tax 
1iabil1ty, a taxpayer can ensure that no underpayment interest 
tenalt¥ wi 11 accrue, regardless of the cur rent year's tax 
iabiht • Cor orations that file--tho.: recedin ear's return 

cor orat1on, or as a Su cha ter s cor oratton, 

Sec. 15-Jl-501 MCA; IMP: Sec. 15-31-502 MCA. 
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42.23.607 COMPUTATION OF QUARTERLY ESTIMATED TAX UNDER­
PAYMENT INTEREST PENALTY (1) Except as provided in (2), a 
taxpayer 1s presumed to have earned its income evenly throughout 
the year. Accordingly, if the tax liability is in excess of 
$5,000 or more at the end of the year, the total tax liability 
most be divided by H to detetnline which month the $5,666 
threshold was met. 'fhe fiLst quat tet ly pi!lyment di!lte i!lftet the 
RIOlith the ti!lxpayer reached the $5,666 threshold will be the date 
the fiL st payment would be reqoi ted. If pi!lfRietlt was hOt 
submitted on that date, the onderpi!lymellt illterest penalty as 
described in 15 31 516, MCA, will begill to accrue. taxpayer is 
required to make estimated tax payments as described in 15-31-
502, MCA. If the payments are not made in accordance with 15 
31-502, MCA, the tax a er must com lete form CLT-4-UT to com ute 
the quarterly estlmate tax un errayment lnterest penalty. 

(2) The provisions of (1) w1ll not apply if the taxpayer 
can establish that it did not earn its income evenly throughout 
the year. To do so, the taxpayer must complete form CLT-4-UT 
indicating when the income was earned. Approval of the 
calculations shown on the form rests with the department which 
can request additional information to support the calculations. 

(3) If estimated payments are required to be submitted and 
those payments are~ insufficient, not submitted or are not 
submitted timely, the 20\ per annum underpayment interest 
penalty will be computed on ~ the lesser of 80\ of the 
current year's liability or 100% of last year's liability, 
whichever is less. provided that the last year was a period of 
12 months and the corporation filed a retur~ 

~: Sec. 15 31 501 MCA; IMP: Sec. 15-31-510 MCA. 

42.23.608 BASIS FOR HQT WAIVING THE QUARTERLY ESTIMATED 
TAX UNDERPAYMENT INTEREST PENALTY (1) Sect~:rf'562;-MCA~ 
t~qaztes that a cozpozalton compale its tax liability at the end 
of tl1e third, fifth, eighth and eleventh month~. If the Lax 
liability hi!ls reached $5,866 on any of tho~e dates, estimi!lted 
pllijlhtiils must be submitted b@giuniuy with til~ fifteenth -day--of 
the follo91ih9 tnouth. Tht! r~quirement Lhftt a taxpayf!r mast 
submit paymeuts if it rei!ISOui!lbly expects its ti!lx lit1bility to 
exceed $5,868 is based ou these Ci!llcolalions. If t1 taxpt~yer ctm 
show that it perforn1ed these Ci!llcolations dotiug t~i!l-r---t~nd 
the calcolatious reflect thi!lt the taxpayer did not ret~ch the 
$5,668 tliu!shold or that it begt111 sub•uilling quat t~rly-pa~ts 
at the poiut the Ci!llcolatious iudicated that-il"<iid-reaeh-the 
$5,688 threshold, the ouderpaymeut iuterest peni!llty would uot 
appty-;- A tax a er is not immune from the uarterl e!;timated 

a ment re uarement 1 the ear s tax lta 1l1t dld not 
egual or excee $5,000. 

(l!) 'flie fact thi!IL a taxpi!lyer 's Ht~bility did uot exceed 
$5,666 in the ptevious yetlr is not support for not teii"SOlTitlrly 
expecting thi-s rear's ti!lx lit~bilily to exceed $5,666. 
~ ~ A taxpayer is not immune from the quarterly 

estimated payment requirement simply because it did not compote 
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its tax liability at the eud of the lhitd, fifth, eighth aud 
eleveuth nronths and eonseqaently did uot know its tax liability 
until the end of the year. 

t-.tt m Lack of knowledge about the estimated payment 
requirement lS not a basis for having the underpayment interest 
penalty waived. 

( 5) A taxpayet may sobmi t foot equal qaattetly paynn~nts 
totalliug 166% of last year's tax liability. 'fhis will 
eliminate the reqoitemeut of compating a tax liability at thf:' 
end of the thhd, fifth, eighth and eleventh months and wilt 
also eusate that uo unde1payruent interest penally will aectue 
regardless of the calient yeat •a tax liability. 'f'hi.a ptoll'ision 
is ouly available if the pt iot tax pet iod cclleted twehe mouths. 

AUTH: Sec. 15-31-501 MCA; IMP: Sees. 15-31-502 and 15-31-
510 MCA. -

42.23.609 SHORT PERIOD RETURNS (1) If a taxpayet has a 
Lax pet iod of less Llrau twel11e months, the payment dates listed 
in 15 31 562, MeA, woold still apply to the exleut the t= 
pet iod coveted that mauy months. For exarnple, if the tax period 
was six mouths, the taxpayet 10ould be subject to t10o instaHment­
payments, oue on each of the fifteenth day of tlie fourth and 
sixth months. Pa ments of estimated tax with res eel to short 
taxable years are to be made at the t1mes an 1n the amounts 
required for re~ular tax years as listed in 15-31 502, MCJ\.!. 
except that any 1nstallment that is not paid before the 15th day 
of the last month of the short taxable year must be paid on that 
date. 

For Example: X, a calendar year corporation, changes to a 
fiscal year starting September 1. X was requ1red to __ rJ\d_k~ 
estimated payments for the short tax year that runs from January 
1 through August 31. X had to make two 25% installments of 
estimated tax, the first on or before April 15, and the second 
on or before June 15, and had to pay 50% of the estimated tax on 
or before August 15 (the 15th day of the last month of the short 
tax year), as the last installment. 

(2) If the tax period was three months or less, there 
would be no quarterly estimated payment requirement. 

( J) 'fhE pet centage of estimated payureut that must be 
submitted for a shotl p~tiod would be based ttpon the uumbet of 
payotents tequited to be submitted and the pereeutages listed iu 
15 31 562, MeA. f'ot exantple, if thE tax petiod was six months, 
two payments of 56\ woold be tequired. If the tax period was 
feat mouths, cue payment of 180\ would be teqaired. 

AUTH: Sec. 15-31-501 MCA; IMP: Sec. lS 31 581 15-31-502 
MCA. 

3. The Department is proposing to amend these rules to 
comply with the legislative amendments made to sections 15-31-
502 and 15-31-510, MCA, during the 1993 legislative session. 
The proposed amendments delete language which was previously 
necessary to comply with the law and has since been amended 
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through statutory change. In addition, the amendments to ARM 
42.23.609 will clarify the taxpayer's requirement!S for making 
estimated payments for short period returns. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 22, 1994. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 22, 1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

(!~.u; /: -n'~~4fk> ~~~ //~ 
CLEO ANDbfcm ~LROB~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 13, 1994 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.25.1201, 42.25.1206,) 
and 42.25.1207; ADOPTION of ) 
RULES I through III; and ) 
REPEAL of ARM 42.25.1203, ) 
42.25.1204, and 42.25.1205 ) 
relating to Horizontal Wells ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.25.1201, 42.25.1206, and 
42.25.1207; ADOPTION of RULES 
I through III; and REPEAL of 
ARM 42.25,1203, 42.25.1204, 
and 42.25.1205 relating to 
Horizontal Wells 

1. On July 14, 1994, at 9:00a.m., a public hearing will 
be held in the 4th Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendments of ARM 
42.25.1201, 42.25.1206, and 42.25.1207; adoption of new rules I 
through III; and repeal of ARM 42.25.1203, 42.25.1204, and 
42.25.1205 relating to horizontal wells. 

2. The rules as proposed to be amended provide as follows: 

42.25.1201 DEFINITIONS (1) remains the same. 
( l!) If a cut t ently pt oducing well which would not 

otherwise qualify for the new production exemption is deepened 
to b~giu ptodociug ftom a new formation, tln! pzodaction is not 
co11sid~ted new prodt~c;tion. 

{a) If a cur tt!iitlj ptoducing oil well which would not 
ollt@twise qualify for lh@ uew production exemptiou begins 
producing uatuzal yas, the ptodnction is uot cousidezed new 
production. 

(b) If a well qualifies for the new ptoduction e:o:eniption, 
all ptoduction frotR that well is exempt ftom the oil and gas 
severance tax for the first 14 months of production. 

AUTH: Sec. 15-l-201 MCA; IMP: 15-36-121 MCA. 

42.25.1206 AVERAGE DAILY WELL PRODUCTION CALCULATION 
( 1) Iu deteulltiitug whether a lease or un1 t had an a~>et age 

daily productiou of 16 bartels of crude oil or less pet well, 
ouly those wells that pcoduced ct ode oil 011 the lease or uui t 
dar iug the pciot caleudat year shall be used ill the calculatit:ln7 

trt In determining whether a lease or unit has an average 
daily production of 60,000 cubic feet or of natural gas or less 
per well, only those wells that produced natural gas during the 
prior calendar year shall be used in the calculation. 

AUTH: Sec. 15-1-201: IMP: Sec. 15-36-121 MCA. 

42.25.1207 STRIPPER EXEMPTION IN EXCESS OF ACTUAL 
PRODUCTION (1) If the average daily crude oil ptodactiou fot 
a quahfytug stripper well is less thau 5 banels pet day dariug 
the cur tent qaartez, the diffeteuc~ between the total ptoductiou 
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fot that well dating the quat let lliid the at tippet exemption ( 5 
bat rel!l pet day tin•es 98 days). 

(a) ClliiiiOt be offset agai11st ptoductioll dut ing that 
qaaz ter outside the geograpt'ric ar:ea (lease ot uuitized at eta) 
that was usil!d to dil!tii!Lmiue the sltippet Wil!ll status aud 
productiou, and 

1b) cauuot be ca1ried fonvard to a subsequent-qtn~rtet or 
back to a previous quarter as either a credit ~ uegative 
production. 

tTt 1!1 If a natural gas well that had an average daily 
production of 60,000 cubic feet or less of natural gas for the 
previous calendar year produces an average of less than 30,000 
cubic feet of natural gas daily during the current quarter, the 
difference between the total production from that well during 
the quarter and the exemption provided in 15-36-131~, MCA 
(30,000 cubic feet times 90 days): 

(a) cannot be offset against production during that 
quarter from outside the geographic area (lease or unitized 
area) that was used to determine the "less than 60,000 cubic 
feet" status of the well and the production from that well; and 

(b) cannot be carried forward to a subsequent quarter or 
back to a previous quarter as either a credit or as negative 
production. 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-36-121 MCA. 

3. The rules proposed to be repealed are as follows: 

42.25.1203 REPORTING REQUIREMENT FOR NEW WELLS found at 
page 42-2581 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201 MCA; IMP: Sees. 15-23-601 and 15-36-121 
MCA. 

42.25.1204 NEW PRODUCTION TERMINATION found at page 42-
2582 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-36-121 MCA. 

42.25.1205 STRIPPER TERMINATION found at page 42-2582 of 
the Administrat1ve Rules of Montana. 

~: Sec. 15-1-201 MCA; IMP: Sec. 15-36-121 MCA. 

4. Proposed new rules I, II, and I II do not replace or 
modify any section currently found in the Administrative Rules 
of Montana. 

5. The rules as proposed to be adopted provide as follows: 

NEW RULE I HORIZONTALLY COMPLETED OR RECOMPLETED WELLS 
(1) For horizontally completed or horizontally recompleted 

wells the operator must provide to the department of revenue a 
copy of the horizontal certification from the board of oil and 
gas conservation. If the operator does not provide the 
certification, or the well is not certified by the board as 
horizontally completed or recompleted, the well will not qualify 
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for the 18 month exemption until such time as operator provides 
the certification to the department. 

(2) Production from wells certified by the board to be 
horizontally completed will be exempt from the net proceeds tax 
for the first 18 months following the last day of the calendar 
month immediately preceding the month in which production for 
sale from a crude oil well is pumped or flows. 

For Example: First production for sale from a horizontally 
drilled well is February 18, 1994. February 1994 will be 
considered as the first month of the 18 month exemption, and the 
last month of the exemption will be July 1995. The first month 
of taxable production in this example will be August 1995. The 
exemption period begins the month in which production for sale 
first occurs regardless of when the operator provides a copy of 
the certification notice to the department. 

(3) Wells certified by the board to be horizontally 
recompleted and have not produced oil during the 5 years 
immediately . precedinq the month the well was horizontally 
recompleted will be exempt from the net proceeds tax for the 
first 18 months of production from the completion date on the 
certification notice from the board. If a well is in primary 
recovery when the 18 month exemption period has expired, the 
well will be classified as a net proceeds well, and the 
reporting and payment provisions of Title 15, chapter 23, part 
6, MCA will apply. 

( 4) This section applies to a well reported as a net 
proceeds tax well prior to recompletion as a horizontal well. 
For wells certified by the board to be horizontally recompleted, 
and which have produced oil during the 5 years immediately 
orecedinq the month the well was horizontally recompleted, only 
the incremental production from horizontal recompletion will be 
exempt from the net proceeds tax for the first 18 months of 
production from the completion date noted on the certification 
notice from the board. The operator must provide a production 
decline rate approved by the board. If a well is in primary 
recovery when the 18 month exemption period has expired, the 
well will be classified as a net proceeds tax well, and the 
reporting and payment provisions of Title 15, chapter 23, part 
6, MCA will apply. 

(5) This section applies to a well reported as local 
government severance tax wells prior to recompletion as a 
horizontal well. Wells certified by the board to be 
horizontally recompleted and which have produced oil during the 
5 years immediately preceding the month the well was 
horizontally recompleted, only the incremental production from 
horizontal recompletion will be exempt from the local government 
severance tax for the first 18 months of production from the 
completion date noted on the certification notice from the 
board. The operator must provide a production decline rate 
approved by the board. If a well is in primary recovery when 
the 18 month exemption period has expired, the well will be 
classified as a local government severance tax well, and the 
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reporting and payment provisions of Title 15, chapter 36, part 
1, MCA will apply. 

AUTH: Sec. 15-1-201 MCA; IMP: Sees. 15-6-208, 15-23-601, 
15-23-602, 15-23-603, 15-23-607~5-23-612, 15-36-101 MCA. 

NEW RULE II QUALIFICATION OF NEW OR EXPANDED RECOVERY 
PROJECTS (1) For new or expanded enhanced recovery projects 
the operator must provide to the department of revenue the 
board's approval of the project and the designated area of the 
project. If a project has not been approved by the board, the 
operator will not be allowed to report and pay production taxes 
at the reduced rates for incremental production. 

( 2) A tax return shall be filed for the wells in each 
designated area. If the designated area for a new or expanded 
enhanced recovery project does not include all the wells 
reported as a lease or unit for tax purposes prior to the 
inception of the new or expanded enhanced recovery project, the 
wells not included in the designated area approved by the board 
will continue to be reported as a lease or unit for tax purposes 
and none of the production from wells outside the designated 
area can be reported as incremental. 

(3) No production will qualify as incremental prior to 
January 1, 1994. For new or expanded projects commenced after 
January 1, 1994, approval should be obtained from the board for 
the project prior to the due date of any production tax returns. 
If, however, such approval is not received until after the 
returns are filed for any quarter the operator may file amended 
returns after the board has approved the project and established 
a production decline rate for the project. 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-23-601, 15-23-602, 
15-23-603, 15-23-607, 15-23-612~5-36-101 MCA. 

NEW RULE III ALLOCATION OF INCREMENTAL PRODUCTION (1) If 
the designated area of a new or expanded enhancea recovery 
project has wells reported for tax purposes prior to the 
inception of the new or expanded enhanced recovery project, both 
under the local government severance tax (old wells) and net 
proceeds tax (new wells), the operator must report and pay any 
tax due at the appropriate applicable rates on the non­
incremental and incremental as local government severance tax 
and net proceeds. For the purposes of this rule, net proceeds 
includes production from horizontally completed wells after the 
18 month exemption has expired. 

(2) The amount of tax to be paid as local government 
severance and net proceeds will be based upon a production ratio 
determined each calendar year. 

(a) Local Government Severance Tax ratio CLGST) will be 
computed by dividing incremental and non-incremental production 
for the previous calendar year from wells classified as local 
government severance tax wells by the total production for the 
previous calendar year from the designated area of the new or 
expanded recovery project. 
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(b) Net Proceeds Tax ratio (NPT) will be computed by 
dividing incremental and non-incremental production for the 
previous calendar year; from wells classified as net proceeds 
wells by the total production for the previous calendar year 
from the designated area of the new or expanded recovery 
project. 

( 3) Incremental production to be repor:ted as LGST and 
subject to tax rates imposed by 15-36-101, MCA is the amount of 
production computed when the LGST ratio determined above is 
multiplied times the total incremental production for the 
quarter. The amount of non-incremental LGST production to be 
reported and subject to tax rates imposed by 15-36-101, MCA is 
determined by subtracting the amount of LGST incremental 
production from the total LGST production. 

( 4) Incremental production to be reported as LGST and 
subject to tax rates imposed by 15-23-607, MCA is the amount of 
production computed when the NPT ratio determined above is 
multiplied times the total incremental production for the 
quarter. The amount of non-incremental net proceeds production 
to be reported and subject to tax rates imposed by 15-23-607, 
MCA is determined by subtracting the amount of net proceeds 
incremental production from the total net proceeds production. 

( 5 I The value for all production (incremental and non­
incremental 1 in a designated project will be based upon an 
average price for the production sold from the project during 
the quarter. 

AUTH: Sees. 15-1-201 and 15-23-614 MCA; IMP: Sees. 15-23-
601, 15-23-602, 15-23-603, 15-23-607, 15-23-6~ and 15-36-101 
MCA. 

6, Chapter 9 of the November 1993 Special Session Laws 
provided for incentives to the oil industry for the employment 
of special types of technologies to discover new oil and costly 
methods of recovering additional oil from existing oil fields in 
Montana. This new tax law is a complex bill and rules are 
necessary to determine how oil production will be allocated 
between old wells (LGSTI and new wells (Net Proceeds). Also, 
the rules provide the procedures producers must follow to 
qualify horizontal wells and enhanced recovery projects for the 
tax incentives. 

These rules are being proposed in conjunction with rules 
being adopted by the Department of Natural Resources and 
Conservation, Oil and Gas Conservation Division. The Oil and 
Gas Division will be responsible for determining what qualifies 
as a secondary and tertiary recovery project, what the decline 
rates are for secondary and tertiary recovery projects, and what 
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the incremental increase in production has occurred as a result 
of the new secondary and tertiary projects. Also, the Oil and 
Gas Division will determine what qualifies as a horizontally 
drilled well, Once these determinations are made the Department 
of Revenue then can determine what tax rates are appropriate for 
the secondary and tertiary recovery projects, and the 
horizontally drilled wells. 

The law these rules implement provides for lower rates of 
tax for increased production from secondary and tertiary 
recovery projects used to enhance oil production in Montana. 
Since the lower rates of tax only apply to incremental increase 
in production clear and concise regulations are necessary to 
define what production will be taxed at lower rates and what 
production will be taxed at the higher rates. 

The new law also allows for a longer tax holiday f!'or 
horizontally drilled wells. Horizontally drilled wells are to 
be exempt from the net proceeds tax for 18 months, versus a 12 
months exemption for vertically drilled wells. Therefore, 
regulations are necessary to distinguish oil wells drPled 
horizontally from vertically drilled wells. 

7. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 22, 1994. 
8. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

ckc~~--
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of state June 13, 1994 
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BEFORE THE CLASSIFICATION AND RATING COMMITTEE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 6.6.8301 concerning 
updating references to the 
NCCI Basic Manual for Workers' 
Compensation and Employers' 
Liability Insurance, 1980 ed. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 
OF RULE 6.6.8301 

1. On March 31, 1994, the classification and rating 
committee published a notice of proposed amendment to rule 
6.6.8301 concerning updating references to the NCCI Basic Manual 
for Workers' Compensation and Employers' Liability Insurance at 
page 608, 1994 Montana Administrative Register, issue number 6. 

2. The classification and rating committee has approved 
the amendment as proposed. 

3. No comments or requests for hear·ing were received 
regarding the proposed amendment. 

4. The amendment becomes etfective July l, 1994. 

~e~ 
Robert Carlson, Chairperson 
Classification ~nd Rating Committee 

' ·j'· 
~ ""- .·}. 

Gar·y Spafi}th 
Rule Re'lfiewer 
State Audito~'s Offic·e 

Certified to the Secretary of StiltP June 1 <, 1'.>94. 
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B!PORB TH! BOARD OP ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to licensing) 
requirements, contracts and ) 
penalties, fees, and promoters ) 

NOTICE OF AMENDMENT OF 
8.8.2804 LICENSING 
REQUIREMENTS, 8.8.2805 
CONTRACTS AND PENALTIES, 
8.8.2806 FEES AND 8.8.3301 
PROMOTER-MATCHMAKER 

) 
) 

TO: All Interested Persons: 
1. On April 28, 1994, the Board of Athletics published a 

notice of proposed amendment of the above-stated rules at page 
985, 1994 Montana Administrative Register, issue number B. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF ATHLETICS 
ANDY VANDOLAH, CHAIRMAN 

BY: a~ lit ·l~<k~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE BOARD OF CLINICAL 
LABORATORY SCIENCE PRACTITIONERS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
continuing education 

NOTICE OF ADOPTION OF NEW 
RULE I (8.13.306) CONTINU­
ING EDUCATION REQUIREMENTS 

TO: All Interested Persons: 
1. On March 31, 1994, the Board of Clinical Laboratory 

Science Practitioners published a notice of proposed adoption 
of the above-stated rule at page 611, 1994 Montana 
Administrative Register, issue number 6. 

2. The Board has adopted the rule as proposed, but with 
the following changes: 

"8.13.306 CONTINUING EDUCATION REQUIREMENTS (1) through 
(1) (c) will remain the same as proposed. 

(2) Continuing education may be obtained in any of the 
following settings, and subject to any listed conditions: 

(a) Any continuing education iftstr~etiea offered QR 
APPROYED by the American society of clinical pathologists 
(ASCP), national certifying agency INCA), American medical 
technologists (AMT), American society of clinical laboratory 
science (ASCLS) , national laboratory training network (NLTNl , 
laboratory education for North Dakota (LEND), Colorado 
association for continuing medical laboratory eduction 
(CACMLE), American association of blood banks (AABB), American 
association of clinical chemists (AACC), frr the American 
society for microbiologists (ASM) . THE ASSOCIATION OF 
CYTOGENETIC TECHNOLOGISTS <ACil. THE INTERNATIONAL SOCIETY FOR 
CLINICAL LABORATORY TECHNOLOGY (ISCLT) I THE AMERICAN 
ASSOCIATION OF BIQANALYSIS (AAB), MAYO MEDICAL LABORATORIES, 
PROFESSIONAL SOCIETIES IN ANY OF THE SO STATES. OR THE 
CLINICAL 4ABORAIORY MANAGEMENT ASSOCIATION ICLMA) . 

(b) College course work, approved by the board, which is 
germane to the profession and contributes directly to the 
professional competence of a clinical laboratory science 
practitioner, pro~idee tfiat tfie ee~rse is eliaieal laeeratery 
erieftted, and subject to the following limitations: 

(i) through (c) will remain the same as proposed. 
(e) Vieee er a~eie iastr~etiea, appre~ee B} eae et the 

abeue &~efteies, will ee aeeepted fer aet more tfiaa seoeft fie~rs 
ef s~eh iastruetieft e~t ef the 14 fie~rs re~ired. 

(3) through (d) will remain the same as proposed." 
Auth: Sec. 37-34·201, MCA; IMP, Sec. 37·34-201, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto follow: 

I, General Comments: 

CQMMENT 1: Susan Zanto appeared at the hearing and 
presented oral testimony and written comments regarding the 
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proposed rule. Ms. Zanto expressed her general support for 
the rule as proposed, and stated that the rule would not place 
an undue burden on any laboratorian in the state, whether 
located in a rural or urban setting. 

RESPONSE; The Board has considered the comment and 
appreciates the support for the rule. 

COMMENT 2: Michael Gard and three other individuals 
(hereinafter Mr. Gard) jointly submitted written comments on 
the proposed new rule. Mr. Gard suggests that the state 
legislation is an unnecessary infringement on the practice, 
and contends that licensure of CLSP's is already adequately 
governed by federal law. 

RESPONSE: The Board disagrees with Mr. Gard's comment, 
and notes the state legislation is in place and may not be 
changed by the Board. The rule on continuing education has 
been developed pursuant to statutory authority to do so. 

CQMMENT 3: valerie Boyer submitted written comments on 
the proposed rule, expressing her general support for the rule 
on continuing education as proposed. 

RESPONSE< The Board has considered the comment and 
appreciates the support for the rule. 

CQMMENT 4: Hollis Lefever, M.D., submitted written 
comments on the proposed rule. Dr. Lefever states that the 
"legislation• is not needed. will not satisfy and clinical 
necessity, and will be another governmental law to increase 
the cost of providing health care. 

RESPONSE: The Board disagrees with Dr. Lefever's 
comment, and notes the state legislation is in place and may 
not be changed by the Board. The rule on continuing education 
has been developed pursuant to a statutory mandate to do so. 

II. Comments on rule l(a\ 

COMMENT 5: Brian Guttermuth submitted written comments 
on the proposed rule. Mr. Guttermuth states that fourteen 
hours per year is too much, and presents an undue burden on a 
licensed CLSP. Kris Kramer submitted written comments on the 
proposed new rule on behalf of the North Valley Continuing 
Education Consortium (hereinafter Ms. Kramer) a private agency 
with membership of approximately seven hospitals and ten 
clinics. Ms. Kramer suggests that fourteen hours of 
continuing education is excessive in view of the demographics 
of the state, and suggests that the requirement be lowered. 
Michael Gard and four other individuals concurred with this 
section of Ms. Kramer's and Mr. Guttermuth's comments, and 
suggested that the requirement be lowered to between six and 
ten hours per year, or twenty hours over a two year period. 

RESPONSE: With respect to the fourteen hour requirement, 
the statute requires that the board develop a rule on 
continuing education that requires fourteen hours of 
continuing education at a minimum. The Board has no authority 
to reduce this minimum by rule. 

12-6/23/94 Montana Ad~linistrative Register 



-1673-

III. comments on rule llbl 

CQMMENI 6; Virginia DeNeve and another individual 
submitted joint written comments on the proposed rule. Ms. 
DeNeve suggests deleting the part of the rule that allows for 
continuing education hours to be carried over from year to 
year. 

RESPONSE; The Board disagrees with Ms. DeNeve's 
suggestion. The Board wishes to allow individuals to take the 
opportunity for longer seminars that may last longer than the 
fourteen hours required per year. The Board believes that the 
carry-over provision is necessary to encourage attendance at 
such seminars, and to allow necessary flexibility for licensed 
practitioners seeking continuing education opportunities. 

IV. Cqmments on rule 2Cal 

COMMENT 7: Linda Leshko and Karen Street appeared at the 
hearing and jointly presented oral testimony on the proposed 
rule. Ms. Leshko also submitted written comments along with 
two other cytogenetic technologists. Ms. Leshko suggests that 
subsection (2) (a) of the rule be changed by replacing the word 
"instruction" in line 1 of (2) (a) with the word "activities", 
and by adding the words "or approved" after the word "offered" 
in line 1 of (2) {a). 

RESPONSE; The Board will delete the word "instruction", 
but will not replace it with any other word. The Board will 
add the words "or approved" as suggested. 

COMMENT 8: Ms. Leshko suggests that subsection (2) (a) 
include reference to the Association of Cytogenetic 
Technologists (ACT), as that organization is the only 
organization that offers continuing education that is directly 
related to the field of cytogenetics. 

RESPONSE: The Board agrees with Ms. Leshko's suggestion, 
and will add the ACT as suggested. 

COMMENT 9: Mark Birenbaum submitted written comments on 
the proposed rule. Mr. Birenbaum suggests that the 
International Society for Clinical Laboratory Technology and 
the American Association of Bioanalysts should be included 
among the organizations listed in subsection (2) (al. Mr. 
Birenbaum states that ISCLT's continuing education programs 
are approved by CEPA (Continuing Education for Professional 
Advancement), that AAB's continuing education programs are 
approved by PEER (Professional/Education Renewal), and that 
continuing education programs from both ISCLT and AAB are 
approved by the State of California. Mr. Birenbaum also 
submitted a CEPA and a PEER application form for continuing 
education program approval. 

RESPONSE: The Board agrees with Mr. Birenbaum's 
suggestion, and will add the ISCLT and the AAB as suggested. 

CQMMENI 10: Fred Ricks submitted written comments on the 
proposed rule. Mr. Ricks suggests that large hospitals such 
as St. Vincent's and Deaconess in Billings should be approved 
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by the Board under section (2) (a). Mr. Ricks states that 
Medical Reference Laboratories works in conjunction with St. 
Vincent's Hospital with a quarterly program that is 
administered by a Dr. Schultz. Mr. Ricks states that ARUP, 
Pathology Associates, and METPATH have similar programs in 
place. Marsha Waterman submitted written comments on the 
proposed rule concurring with Mr. Ricks' suggestions above. 
Ms. Waterman also suggests the addition of MetWest, and Great 
Falls Deaconess Hospital. Brian Sanders submitted written 
comments on the proposed rule concurring with the suggestions 
above. Mr. Sanders also suggests the addition of Columbus 
Hospital in Great Falls, Deaconess in Billings, St. James in 
Butte, St. Patrick's in Missoula, St. Pete's in Helena, and 
the Mayo Medical Laboratories in Rochester be added as 
approved agencies. Dr. John Smith also suggests that (2) (a) 
include professional societies in any of the 50 states. 

RESPONSE: The Board disagrees with the comments on 
adding various hospitals and associations as approved 
agencies, with the exception of the Mayo Medical Laboratories 
and professional societies in any of the 50 states, both of 
which will be added to section (2) (a). The Board notes that 
hospitals and the listed agencies may not have the formal 
certification process in place for continuing education. The 
Board notes, in addition, that programs taught at such 
hospitals and agencies may still be approved for continuing 
education under section (2) (c), on a case-by-case basis. 

COMMENT 11: Mr. Ricks suggests the addition of CLMA to 
section (2) (a) of the rule, and states that the Montana 
Chapter of CLMA has three meetings per year, and offers 
excellent educational programs at each of them. Mr. Gard, Mr. 
Bell, Ms. Waterman, and Brian sanders concurred in this 
suggestion. 

RESPONSE: The Board agrees with Mr. Ricks' comment, and 
will add the CLMA as suggested. 

COMMENT 12: Mr. Ricks states that every lab and hospital 
is required to have specific training for OSHA requirements, 
and that many hospitals offer education programs to orientate 
personnel to all aspects of health care. Mr. Ricks also 
states that the Red Cross offers a number of programs that are 
brought to various cities, and that such programs usually get 
PACE credits. Tim Russell submitted written comments on the 
proposed new rule raising the same issues as those raised by 
Mr. Ricks immediately above. Mr. Russell seeks clarification 
as to whether education in such areas as CPR, OSHA, infection 
control and AIDS education will be given credit toward the 
fourteen hour requirement. Barbara Keever also submitted a 
concurring comment in this regard. 

RESPON~Ei The Board has considered the comment, and 
notes that any of the programs listed in comment 12 may be 
approved under section (2) (a) if approved by one of the listed 
agencies, or (2) (c), if relevant to the practice of a CLSP, 
upon a case-by-case approval of such by the Board. 
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COMMENT 13: Mr. Ricks states that instrument vendors 
such as Beckman, Coulter, and Sysmex give in-service training 
as well as formal schools for operation of specific equipment. 
Under section (2) (a) if approved by one of the listed 
agencies, or (2) (c), if relevant to the practice of a CLSP, 
upon a case-by-case approval of such by the Board. 

RESPONSE; The Board has considered the comment, and 
notes that instrument training may be approved under section 
(2) (a) if approved by one of the listed agencies, or (2) (c), 
if relevant to the practice of a CLSP, upon a case-by-case 
approval of such by the Board. 

COMMENT 14: Mr. Ricks suggests that continuing education 
should be based on an honor system, with a requirement of the 
professional's signature attesting to the fact that he or she 
had satisfied the continuing education credit requirements. 
Mr. Ricks suggests that a well-publicized random audit system 
of 5-10% would be sufficient to discourage abuse of the honor 
system, and suggests that violators should be fined or 
suspended. 

RESPONSE: The Board is willing to consider using an 
honor system at some time in the future, but is unwilling to 
do so at this time. The Board may consider adding an honor 
system at a later date after reviewing the continuing 
education reporting process as currently proposed. 

COMMENT 15; Ms. Hanson suggests that section (2) (a) 
include any group authorized by NCA to provide continuing 
education, and any professional laboratory organization, 
laboratory instrument manufacturer, or laboratory supplier. 

RESPONSE: Please see responses to comment 7 with respect 
to NCA, comment 10 with respect to professional laboratory 
organizations, and comment 13 with respect to instrument 
manufacturers. 

COMMENT 16: Rebecca Smith submitted written comments on 
the proposed rule. Ms. Smith states that a greater variety of 
programs and educational opportunities should be applicable 
toward the continuing education requirements, and should not 
be restricted to approved programs under (2) (a). Ms. Smith 
states that she believes that the rule is discriminatory 
against small rural hospitals and clinics, and urges the Board 
to take geographic factors into consideration in developing 
this rule. 

RESPONSE: The Board disagrees with Ms. Smith's comment, 
and believes that the rules provide adequate flexibility to 
all practitioners, whether rural or urban. The Board notes. 
in addition, that continuing education is not restricted to 
courses offered or approved by certifying agencies. Section 
2(c) provides for case-by·case approval of the Board for 
programs as well. 

COMMENT 17: Brian Guttermuth submitted written comments 
on the proposed rule. Mr. Guttermuth states that he is 
opposed to a requirement that all continuing education hours 
would have to be obtained from a sponsoring agency. 
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&ESPQNSS; Please see response to comment immediately 
above. There is no requirement that all continuing education 
be obtained from a sponsoring agency. 

v. comments on rule 2lbl 

COMMENT 18; Ms. Hanson suggests that the language 
"provided that the course is clinical laboratory oriented" is 
restrictive and should be removed. Ms. Hanson suggests that 
college courses on such topics as stress management, 
communication techniques, computer literacy, management 
techniques, accounting, finance, interpersonal relations, 
death and dying, and legal aspects of health care are all 
relevant to the practice of a CLSP, and should be given 
credit. 

RESPONSE; The Board agrees with the comment, and will 
strike the language as suggested. 

vr. Comments on rule 2(cl 

CQMMENI 19; Craig Bell submitted written comments on the 
proposed rule. Mr. Bell suggests that the rule provide for 
approximately 4·5 hours to be earned in non-sponsored 
continuing education activities, with a signed statement 
provided by the individual stating what was done and 
accompanied by documentation of attendance. 

RESPONSE; The Board notes that section (2) (c) allows up 
to the total hours of continuing education required to be 
earned from a non-sponsored offering, provided that it is 
approved by the Board on a case-by-case basis. 

COMMENT 20; Mr. Ricks states that membership to state or 
national organizations and receipt and reading of journals 
qualifies for continuing education credits in some states for 
the professions of nursing, MD's and MT's. Deborah Hanson 
submitted written comments on the proposed rule raising the 
same issues as those raised by Mr. Ricks immediately above. 
Ms. Hanson suggests that one or two continuing education hours 
should be granted for membership in a professional 
organization, due to the timely information and informal 
education these groups provide. Ms. Waterman submitted a 
concurring comment in this regard, suggesting that such 
membership should count for 20-25\ of the requirements. Brian 
Sanders also submitted a concurring comment. 

RESPONSE; The Board disagrees with the comment. 
Membership in a professional society does not provide adequate 
assurance that the licensed individual is obtaining a learning 
experience. In addition, there is no means of ensuring that 
the individual will take advantage of the learning 
opportunities provided through membership. The Board is also 
uncomfortable either encouraging or discouraging membership in 
private organizations. 

COMMENT 21; John Smith, M.D. submitted written comments 
on the proposed rule. Dr. Smith requests that the Board 
account in its rule for medical doctors who may perform a few 
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simple laboratory procedures which pertain to a sub-specialty 
of CLSP, but who do not wish to attend courses that do not 
pertain to their sub-specialties as medical doctors. 

RESPONSE; The Board notes that section 37-34-302(1), 
MCA, excludes physicians from the licensure requirements for a 
CLSP. Thus, a physician would not be required to comply with 
continuing education requirements for a CLSP, unless also 
licensed as a CLSP. If licensed as a CLSP, the physician 
would have to comply with continuing education credits as 
would any other licensed individual. 

COMMENT 22; Ms. DeNeve suggests that pathologists and 
doctors' lectures or presentations that are oriented to 
Clinical Laboratory Science, and hospital workshops pertaining 
to professionalism, management, or clinical science should be 
given credit for continuing education. Ms. DeNeve also 
suggests that reading material that pertains to Clinical 
Laboratory Science be given credit with one hour of reading 
worth fifteen minutes of continuing education. Ms. 0eNeve 
suggests a cap on the number of hours that could be gained 
through reading. 

RESPONSE; The Board has considered the comment, and 
notes that any of the programs listed in comment 22 may be 
approved under section (2) (a) if approved by one of the listed 
agencies, or (2) (c), if relevant to the practice of a CLSP, 
upon a case·by·case approval of such by the Board. 

VII. Comments on rule 2!d) 

COMMENT 23; Susan Reavis submitted written comments on 
the proposed new rule. Ms. Reavis expressed her general 
approval of the rule as drafted. Ms. Reavis, however, seeks 
clarification as to whether the limitation on audio or video 
instruction in section (2) (d) applies when a graded 
examination is given after completion of the video or audio 
instruction. 

RESPONSE; The Soard notes that comment 23 and subsequent 
comments demonstrate substantial opposition to a limitation on 
video or audio instruction. Thus, the Board will delete 
subsection (2) (d). 

COMMENT 24; Ms. Kramer seeks clarification as to what is 
meant by video or audio instruction in subsection (2) (d). 
Specifically, Ms. Kramer questions whether it could include 
interactive teleconferences, self-instructional material, or 
anything that is not directly participatory. Ms. Kramer 
states that this limitation would make it extremely difficult 
for CLSP's in rural settings to meet the continuing education 
requirements, and suggests that the limitation on such 
instruction be removed from the rule so that any program 
approved by one of the agencies in (2) (a) would be approved 
for all fourteen hours. Michael Gard, Deborah Hanson, Sharon 
Thompsen, Tim Russell, Barbara Keever, and Brian Sanders 
concurred with Ms. Kramer's comments on this section. 

RESPONSE; Please see response to comment 23 above. 
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COMMENT 25: Ms. Waterman suggests the addition of a 
method of documentation for audio or video instruction, such 
as a certificate from the lending organization upon return of 
the material. 

RESPONSE: Please see response to comment 23 above. 

VIli. comments on rule C3l 

COMMENT 26: Ms. Kramer seeks clarification as to whether 
a CLSP who is an instructor for an intern enrolled in a 
recognized school for CLSP's can earn continuing education 
hours for hie or her instruction of such student. Ms. Kramer 
also seeks clarification as to whether a CLSP can earn 
continuing education credit for time spent in training 
seminars to learn the specifics of an instrument or diagnostic 
tool. 

RESPONSE: The Board notes that Ms. Kramer's scenario 
regarding instruction would qualify for credit, provided that 
the instructor is not employed by a university or college, as 
restricted in section ( 3) (d) . 

IX. Comments on rule 3Cd) 

COMMENT 27: Ms. Hanson suggests the deletion of section 
(3) (d), claiming that the limitation is arbitrary, biased, and 
discriminatory. 

RESPONSE: The Board disagrees with Ms. Hanson's 
suggestion. Continuing education credit will not be given for 
a licensed individual performing his or her job, whether as a 
teacher, a laboratory director, or other professional. 

BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 
JOANN SCHNEIDER, CHAIRMAN 

BY: ay "Itt ':&.~'(z~) 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, ULB REVIEWER 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE BOARD OF COSMETOLOGY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules 
pertaining to the practice of 
cosmetology, manicuring and 
electrolysis 

TO: All Interested Persons: 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE 
OF COSMETOLOGY, MANICURING 
AND ELECTROLYSIS 

1. On February 24, 1994, the Board of Cosmetology 
published a notice of public hearing on the proposed 
amendment, repeal and adoption of rules pertaining to 
cosmetology, manicuring and electrolysis at page 331, 1994 
Montana Administrative Register, issue number 4. The hearing 
was held on March 21, 1994, at 9:00a.m., in the conference 
room of the Professional and Occupational Licensing Bureau, 
Helena, Montana. 

2. The Board has amended ARM 8.14.601, 8.14.605 through 
8.14.607, 8.14.801 through 8.14.803, 8.14.805 through 8.14.807, 
8.14.813, 8.14.814, 8.14.817, 8.14.818, 8.14.902, and 8.14.904 
through 8.14.906; repealed ARM 8.14.808, 8.14.907 through 
8.14.909 and 8.14.1003; and adopted new rules I (8.14.1005) 
and II (8.14.402) exactly as proposed. The Board has amended 
ARM 8.14.401, 8.14.602, 8.14.603, 8.14.608, 8.14.815, 
8.14.816, 8.14.903 and 8.14.1004 as proposed but with the 
following changes: (The authority and implementing sections 
will remain the same as proposed in the original notice.) 

"8.14.401 GENERAL REQUIREMENTS (1) All persons engaged 
in the practice or teaching of cosmetology must display their 
cosmetology license in a conspicuous place at their work 
station. THE ADDRESS ON PERSONAL LICENSES MAY BE COVERED. 

(2) will remain the same as proposed." 

"8.14.602 INSPECTION (1) through (4) will remain the 
same as proposed. 

(5) The floor plan of the school shall indicate the 
number of students the school plans to enroll. The equipment 
listed in subsections (a) through (p) below shall be required 
for a school with 1 to 15 students, unless otherwise specified 
below. For 16 to 30 students, the amount of equipment 
required below shall be doubled. For +6 ll to &9 12 students, 
the amount of equipment required below shall be tripled, and 
so on: 

(a) through (c) will remain the same as proposed. 
(d) 4 wet sterilizerS consisting of 1 covered cleanser 

and 1 covered disinfectant7. NON-COVERED CLEANSERS AND 
DISINFECTANTS MAY BE USED. PROVIDED THAT THE CLEANSING AND 
DISINFECTING SOLUTION IS CHANGED AFTER EACH USE; 

(e) through (7) will remain the same as proposed." 

"8.14 603 SCHOOL OPERATING STANDARDS (1) through (14) 
will remain the same as proposed. 
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(15) If for any reason a student discontinues his or her 
enrollment, the school shall within x 1i days, send 
notification to the office of the department to that effect 
together with a statement of the hours completed by the 
student. Upon re·enrollment in any school, the school shall, 
within ~ 14 days, send notification to the office of the 
department to that effect. 

(16) through (18) will remain the same as proposed." 

"8.14.608 INSTRUCTOR REQUIREMENTS - TEACHER-TRAINING 
PROGRAMS (1) through (6) will remain the same as proposed. 

(7) UPON CQMPLETION OF 650 HOURS OF TEACHER-TRAINING. 
CAPET TEACHERS MAY CONTINUE TO FQNCTION AS CAPET TEACHERS 
UNTIL THE EXAMINATION RESULTS ARE AVAILABLE FROM THE NEXT 
RSGULA&LY SCHEDULED EXAMINATION FOR INSTRUCTORS.• 

"8.14.815 CONTINQING EDUCATION - INSTRUCTORS (1) will 
remain the same as proposed. 

(2) No more than 5 hours out of the 15 hours per year 
required for continuing education may be obtained at trade 
shows or courses in which a particular product is being 
promoted. CREDIT WILL BE ALLOWED FOR EDUCATION AT TRADE SHOWS 
OR COURSES IN WHICH A PARTICULAR PRODUCT IS BEING PROMOTED 
ONLY IF THE COQRSE HAS BEEN APPROVED BY THE BOARD AS A SCHOOL 
OF CONTINUING EDUCAIIQN. SUCH APPROVAL SHALL REQUIRE A METHOD 
OF VERIFYING ATTENDANCE, SUBMITTED BY THE INDIVIDUALS PUTtiNG 
ON THE SHOW. 

(3) and (4) will remain the same." 

"8.14.816 SALONS - COSM&TOLOGICALIMANICURING (1) 
through (4) (a) will remain the same as proposed. 

(b) 1 wet sterilizer consisting of 1 covered cleanser 
and 1 covered disinfectant. NON-COVERED CLEANSERS AND 
DISINFECTANTS MAY BE USED. PROVIPEP THAT THE CLEANSING AND 
DISINFECTING SOLQTION IS CHANGED AFTER EACH USE; 

(c) through (f) will remain the same as proposed. 
(g) mechanical ventilation to include either a manieHre 

taele with an aeti~ate~ ehareeal filterin~ s~stem, a general~ 
FRESH AIR exhaust system that provides for tee ~ilHtien ef 
ream air, er a leeal exhaust s,stem that ~rewides fer the 
dilHtien at ream air AT LEAST 4 AIR CHANGES PER HOUR; 

(5) through (11) will remain the same as proposed. 
(12) Salon licenses must be placed in a location that 

can be viewed by the general public. Personal and booth 
rental licenses for personnel must be displayed at the 
person's work station. THE ADDRESS ON PERSONAL LICENSES MAY 
BE COVERED." 

"8.14.903 INSPECTION AND EQUIPMENT (ll will remain the 
same as proposed. 

(2) A separate classroom is required and must have 
sufficient charts, blackboards, chairs and up-to-date books, 
ee-i-ftt~ 

(a) Bleetrel}sis, Thermel,sis and the Blend, b} A.R. 
Uinlde, 

(bl Bleetrel~sis, b~ ~HliHs Shapiro, 
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(e) 'Ffte Ilireuee llel!lafl, b)l Dr. Rebert Greellbl!!H, and 
(d) 'fl!e Pill Beek, b)' llareld Sih>eU!IaH aHd GHeert 

~medical dictionary, current electrology magazines and a 
copy of electrology laws and rules. This room may be used as 
a recitation, demonstration, study room and reference library. 

(3) through (4) (e) will remain the same as proposed. 
(f) 1 ,.et sterilizer LIQUID STERILIZERS AND AN 

AUTOCLAVE; 
(g) and (h) will remain the same. 
(i) 24 pair tweezers, 
(jl 1~ pair regular forceps for ingrown hair, 
(k) through (11) will remain the same as proposed. 
11£) ONLY PRE-STERILIZED, DISPOSABLE NEEQLE~ MAY BE.PSEP 

FOR ELECTROLYSIS SERVICES ON ANY INDIVIDUAL IN A LICENSED 
SCHOOL." 

"8.14,1004 SALON (1) through 14) will remain the same 
as proposed. 

(a) either a high frequency generator, galvanic 
generator, or electrolysis machine (dispersive or inactive 
electrode with connections to the machine, such as wet pad, 
metal rod or water jar, necessary for electrology treatments, 
~~multiple needle arffl) 

(b) DISPOSABLE PRE-STERILIZED needles of various 
IN sizes 2, 3, 4, and 5 ............... 4 12 each 

lei through (g) will remain the same as proposed. 
(h) covered containers for ~~ lotions, soaps, 

sterilizing agents and cotton~....,-,---~.-.. ~;-4 TILBE 
USED ON PATIENTS 

Iii will remain the same as proposed. 
I j I fine pointed epilation f creeps ......... -l 1. 
(k) will remain the same as proposed. 
Ill draping sheets OR TOWELS ............... 6. 
(5) ONLY PRE-STERILIZED, DISPOSABLE NEEDLES MAY BE USED 

FOR ELECTROLYSIS SERVICES ON ANY INDIVIDUAL IN A LICENSED 
SALON." 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, follow: 

Comments regarding 8,14.401 

COMMENT 1: Farrel Griffin (Mr. Griffin) submitted 
written comments on the proposed rule changes. Mr. Griffin 
suggests that 8.14.401 111 should be changed to read "at their 
work station, reception area or a central office." 

RESPONSE: The Board disagrees with Mr. Griffin's 
suggestion, and believes that the license should be displayed 
at the work station in order to allow the public to see 
whether the individual working on them is licensed to practice 
as a cosmetologist. 

COMMENT 2; Darlene Battaiola (Ms. Battaiola) submitted 
written comments on the proposed rule changes. In addition, 
eight other individuals signed a sheet indicating their 
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agreement with Ms. Battaiola's comments. Ms. Battaiola states 
that requiring the posting of the license at the work station 
serves no purpose. Ms. Battaiola believes that requiring the 
posting of licenses in the general work area is sufficient. 
Ms. Battaiola also states that the posted licenses should not 
have the home address on them, as it allows the dissemination 
of personal information to the public. 

RESPONSE: With respect to the issue on location of the 
license, please see response to comment 1 above. With respect 
to the issue of private address of the licensee, the Board has 
changed the language of 8.14.401 to reflect that the private 
address of the licensee may be covered. 

Comments regarding 8.14.602 

COMMENT 3: Ms. Battaiola indicates her support for the 
change to 8.14.602(1) if the intent is to disallow a board 
member from inspecting a school. Ms. Battaiola suggests that 
subsection (5) 's requirement of doubling the equipment for one 
extra student would be costly, and that a ratio system would 
be much fairer. Ms. Battaiola also states that the rule needs 
further review, as it does not provide for an increase in 
equipment for increases of students from 30 to 46. 

Ms. Battaiola states that the requirement for wet 
sterilizers with a covered cleanser (subsection (5) (d)) is 
confusing. Ms. Battaiola states that implements should be 
cleaned in detergent and hot water prior to being immersed in 
a disinfectant, and that the containers of hot water and 
detergent should be changed after each use. Ms. Battaiola 
suggests that the rule be changed to provide for this method 
without a covered cleanser requirement. 

Ms. Battaiola questions whether subsection (5) (j) 
requires step·on lids as the inspection report calls for. 

RESPONSE: The Board disagrees with Ms. Battaiola's 
suggestion to use a pro-rated system for required equipment, 
and believes that the proposed system provides the licensee 
with a clear guideline the way it is currently proposed. With 
respect to an increase in equipment for increases of students 
from 30 to 46, the Board has changed the rule as suggested. 
With respect to the issue of covered cleanser in (5) (d), the 
Board has changed the rule to provide that a non-covered 
cleanser or disinfectant may be used if the solution is 
changed after each use, and that otherwise a covered cleanser 
and disinfectant is required. With respect to section (5) (j), 
it does not require a step-on lid. 

COMMENT 4: Mr. Griffin suggests that the proposed 
changes to 8.14.602 should apply only to schools licensed 
after the date of the rule change. Mr. Griffin suggests 
adding language that would clarify that the new rule changes 
do not affect schools that were licensed prior to the rule 
changes. 

RESPONSE: The Board disagrees with Mr. Griffin's 
suggestion that the rules may not apply to existing schools. 
The rule changes affect sanitation requirements that apply to 
new and existing schools. The Board notes, in addition, that 
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the proposed rule change lowers the requirement for much of 
the equipment required in a school, and does not affect the 
structure of the building in which the school is located. The 
Board intends to enforce this rule equally with respect to all 
licensees. 

Comments regarding 8.14.603 

COMMENT 5; Mr. Griffin states that the two day 
requirement for notification of the dis-enrollment of a 
student is unreasonable. Mr. Griffin states that this rule 
does not allow for a school owner to be away from his/her 
school for any purpose for longer than two days. Mr. Griffin 
states that the rule should be changed to provide for 
notification within thirty days. Ms. Battaiola submitted a 
concurring comment. 

RESPONSE; The Board has changed its rule in response to 
the comments, and will require notification within fourteen 
days. 

COMMENT 6; Ms. Battaiola suggests that making school 
records available to the inspector (subsection (6)) seems 
unnecessary and beyond the scope of the duties of the 
inspectors. Ms. Battaiola states that disciplinary actions 
against a student should not be required to be reported to the 
Board· (subsection (14)), as it constitutes a violation of the 
student's privacy. 

RESPONSE; The Board disagrees with Ms. Battaiola•s 
comments. Supervision of schools and students is the direct 
responsibility of the Board, under Section 37·31-203(4) & (5), 
MCA. Making school records available to the inspector is a 
necessary component of such supervision. Requiring the 
reporting of school disciplinary actions to the Board does not 
constitute a violation of the student's privacy, as the Board 
has the duty to regulate students under its rulemaking 
authority. The Board will, of course, maintain the 
confidentiality of student files. 

Comments regarding 8.14.605 

COMMENT 7; Donovan Lindsay (Ms. Lindsay) submitted 
written comments on the proposed rule changes. Ms. Lindsay 
states that subsection (8) of 8.14.605 should be changed. Ms. 
Lindsay states that allowing 125 hours of credit for a 
manicurist who enrolls in a cosmetology course is unfair, 
given that a manicurist has 350 hours of manicuring education 
at the time of licensure. Ms. Lindsay states that subsection 
(8) should allow 200 hours of credit for a manicurist who 
enrolls in a cosmetology course, as there are 200 hours of 
manicuring instruction required as part of the cosmetology 
course. 

RESPONSE; The Board agrees with Ms. Lindsay that there 
should be some standard for reviewing requests for transfer of 
credit between a manicuring and cosmetology program. The 
substance of subsection (8), however, was not proposed for 
change in the notice of proposed rule changes, and cannot be 
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changed in the adoption notice. Proposed changes to 
subsection (8) would have to be noticed separately. 

COMMENT 8: Mr. Griffin states that the five day 
requirement for notification of a student's completion of 
training is unreasonable, as it does not allow for a school 
owner to be away from his or her business for a period longer 
than five days. Mr. Griffin suggests that the rule be changed 
to provide for notification within thirty days. 

RESPONSE: The Board disagrees with Mr. Griffin's 
comment, and will require notification within five days as 
proposed. The Board will not allow thirty days as suggested 
by Mr. Griffin because students who complete their training 
program often need documentation of final hours sent to the 
Board offices immediately to allow them to start work on a 
temporary permit. 

comments regarding 8.14.606 

COMMENT 9: Mr. Griffin states that the law does not 
provide for the Board to make rules requiring submission of 
registration papers of students to the Board. Mr. Griffin 
states that the rule should be removed. 

RESPONSE: The Board disagrees with ML Griffin's comment. 
The Board has specific authority to develop rules governing 
the instruction of students and supervision of schools, under 
section 37-31·203(4) & (5), MCA. Requiring submission of 
registration papers of such students is a legitimate exercise 
of the Board's rulemaking authority in this regard, as it 
allows the Board to keep track of the status of students in 
the licensed schools. 

COMMENT 10: Ms. Battaiola states that she does not 
believe that subsection (3) should be removed if it would then 
require a school to transfer hours for a student not in good 
standing. Ms. Battaiola suggests that the removal of this 
section would encourage violation of school contracts by 
students who wish to avoid paying their school bills. 

RESPONSE: The Board disagrees with Ms. Battaiola's 
comments on this section. Subsection (3) was removed to take 
the Board out of an area over which it does not wish to be 
involved. Bill collection is a private matter between the 
student and the school, and will not be enforced through a 
licensing regulation. 

Comments regarding 8.14.608 

COMMENT 11: Mr. Griffin states that there is no statute 
that requires a cadet instructor to register with the Board 
upon enrollment into school. Mr. Griffin states that 
subsection (5) should be removed. 

RESPONSE: The Board disagrees with Mr-Griffin's comment. 
The Board has specific authority to develop rules governing 
the instruction of students and supervision of schools, under 
Section 37-31-203(4) & (5), MCA. A cadet instructor is a 
student. Requiring submission of registration papers of such 
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cadets is a legitimate exercise of the Board's rulemaking 
authority in this regard, as it allows the Board to keep track 
of the status of cadets in the licensed schools. A cadet 
instructor can operate only under the direct supervision of a 
licensed instructor. Thus, the Board needs to know the status 
of individuals who are teaching in schools of cosmetology, 
whether as licensed instructors or cadet instructors. 

COMMENT 12: Ms. Battaiola states that subsection (7) 
should not be removed, as it opens the door for cadet teachers 
to function in a school for an indefinite period. Ms. 
Battaiola suggests that this could lead to cadet teachers 
being misused as an additional instructor. 

RESPONSE: The Board agrees with Ms. Battaiola that there 
needs to be a provision prohibiting a cadet teacher from 
functioning indefinitely once training is complete. The 
Board, however, is uncomfortable with the language of 
subsection (7) as previously written. The Board will change 
subsection (7) to provide that a cadet instructor who has 
completed the training may continue to function as a cadet 
instructor until the examination results are available from 
the next regularly scheduled examination for licensed 
instructors, but no longer. 

Comments regarding 8.14.801 

COMMENT 13: Mr. Griffin suggests that subsection (5) (a) 
should be changed to provide for administration of the 
instructor's exam at a test site convenient for the applicant. 
Mr. Griffin suggests that there are other individuals or 
agencies qualified to administer this test, such as the Adult 
Education Center, the Job Service, high schools, or colleges. 
Mr. Griffin suggests that subsection (5) (d) is in conflict 
with section 37-31-308(1), MCA, and should be removed. 

RESPONSe: With respect to subsection (Sl (a), the Board 
contracts with a national testing agency that requires 
confidentiality of examination materials, and prohibits 
disclosure of examination materials to parties outside of the 
Professional and Occupational Licensing Bureau. Thus, the 
Board will leave subsection (5) (a) as proposed. With respect 
to Mr. Griffin's comment on subsection (5) (d), that section 
was not proposed for change in the notice of proposed rule 
changes, and cannot be changed in this adoption notice. 
Changes to section (5) (d) will need to be noticed separately. 

Comments regarding B-~~ 

COMMENT 14: Mr. Griffin states that subsection (2) is in 
conflict with section 37·31-322, which requires that 
continuing education be offered at "a school approved by the 
Board." Mr. Griffin states that classes taught at trade shows 
do not qualify under this requirement, and that subsection (2) 
should be removed. Ms. Battaiola submitted a concurring 
comment, and states that there is no means to establish 
creditable attendance at trade shows. 
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RESPON$E: The Board disagrees with Mr. Griffin that the 
rule is in conflict with section 37-31-322, MCA. Section 37-
31-322 (2) (a), MCA, requires that the training be completed •at 
a school approved by the board." The rule does not provide 
that such approval is no longer necessary. The Board would 
have to approve of a trade show as an approved school of 
continuing education in order for such program to qualify for 
continuing education. In order to clarify its intent in this 
regard, the Board will add the language •provided that the 
trade show has been approved by the Board as a school of 
continuing education.• With respect to Ms. Battaiola's 
comment, the Board will change the rule to provide that there 
must be documented attendance at trade shows in order for 
credit to be given. 

Comments regarding 8.14.816 

COMMENT 15: Tracy Hayward of Hennessy's Hair Salon, 
appeared at the hearing and presented oral testimony regarding 
the proposed rule changes. Ms. Hayward questions whether 
modelling touch-up will be allowed outside of the salon, at 
for instance, a fashion show. Ms. Hayward suggests that this 
should be allowed by rule. Ms. Hayward also requests whether 
the address may be covered up when a license is posted on the 
mirror. Ms. Hayward states that the personal address should 
not be required to be displayed. 

RESPONSE: The Board disagrees with Ms. Hayward's 
suggestion. The rule does not provide for practice of 
cosmetology or manicuring outside of a licensed salon, because 
section 37·31-301, MCA, provides that such practice may occur 
only in a licensed salon. With respect to Ms. Hayward's 
comment on the personal address, please see response to 
comment 2 above. 

COMMENT 16: Valerie Meyer and Janice Hays both appeared 
separately at the hearing and presented oral testimony 
regarding the proposed rule changes. Both also submitted 
written comments as well. Ms. Meyer and Ms. Hays suggest that 
subsection (4) (g) of 8.14.816 is inadequate. Ms. Meyer states 
that the federal studies (IQSH) have determined that charcoal 
filtration systems at manicuring tables are insufficient, and 
that the Board should require at least manufacturer's 
specifications which require local exhaust. Ms. Hays 
indicates, in addition, that more ventilation should be 
enforced for all services in a cosmetology salon. Both of the 
individuals indicate that there are many health problems 
associated in the cosmetology profession that are directly 
attributable to lack of sufficient ventilation, and suggests 
that the Board of Cosmetologists draft rules that will reduce 
the exposure of such individuals to harmful chemicals. 

RESPONSE> The Board agrees with Ms. Meyer and Ms. Hays 
that ventilation needs to be improved. The Board will strike 
the language in subsection (4) (g) starting with the words 
•either a manicure". and ending with the words "charcoal 
filtering system," and will require a general, fresh air 
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exhaust system that provides for at least four air changes per 
hour. 

COMMENT 17: Scott and Val Steckly (The Stecklys) 
submitted written comments on the proposed rule changes. The 
Stecklys state that this rule should require some form of 
fresh air circulation in addition to the charcoal filter 
systems, in order to adequately protect the customer's and the 
licensee's safety. 

RESPONSE: Please see the response to comment 16 above. 

COMMENT 18: Ms. Battaiola suggests that the requirement 
for a covered cleanser (subsection (3) (b)) be left out. Ms. 
Battaiola questions whether Lhe requirement for an accessible 
restroom will be eliminated with the deletion of subsection 
(5). Ms. Battaiola agrees with the changes to subsections (9) 
and (10), but questions why this language was rejected when 
suggested at an earlier rule hearing. Ms. Battaiola suggests 
that subsection (12) be changed according to her comments on 
8.14 .401. 

RESPONSE: With respect to the issue of covered cleanser: 
in (3) (b), the Board has changed the rule to provide that a 
non-covered cleanser or disinfectant may be used if the 
solution is changed after each use, and that otherwise a 
covered cleanser and disinfectant is required. The Board 
notes that there is still a requirement for: a separate 
restroom under new subsection (5). With r"espect to the 
comment on subsections (9) & (10), the Board cannot respond 
without information as to when such a proposal was rejected. 
With respect to subsection (12), the Board has added language 
that the personal address may be covered by the licensee. 

Comments regarding 8.14.817 

COMMENT 19: Ms. Battaiola questions whether this rule 
change would now allow booth renters to work at various 
stations within a salon. Ms. Battaiola suggests that the 
intent of the rule is good, but that it allows far too much 
personal interpretation. 

RESPONSE; The Board disagrees with Ms. Battaiola's 
comments on this section, and will allow booth renters to move 

.within a salon from one booth to another: without obtaining ~ 
new license for each location moved to within the salon. 

Comments regarding 8.14.902 

COMMENT 20; Ms. Battaiola suggests that making school 
records available to the inspector (subsection (2)) seems 
unnecessary and beyond the scope of the duties of the 
inspectors. Ms. Battaiola states that disciplinary actions 
against a student should not be required to be reported to the 
Board (subsection (14)), as it constitutes a violation of the 
student's privacy. 

RESPONSE: The Board disagrees with Ms. Battaiola's 
comments. Supervision of schools and students is the direct 
responsibility of the Board, under Section 37-31-203(4) & (5), 
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MCA. Requiring the reporting of school disciplinary actions 
to the Board does not constitute a violation of the student's 
privacy, as the Board has the duty to regulate students under 
its rulemaking authority. The Board will, of course, maintain 
the confidentiality of student files. 

Comments regarding 8.14.903 

COMMENT 21: Helen Arthur (Ms. Arthur) submitted written 
comments on the proposed rule changes. Ms. Arthur suggests 
that the book "Electrolysis• by Shapiro be replaced by "Modern 
Electrology-Excess Hair, Its Causes and Treatment" by Fino 
Gior. Ms. Arthur states that Gior's book is more up to date, 
comprehensive, and easy to read. Ms. Arthur also suggests the 
deletion of the reference to "The Hirsute Female" as it is 
written to physicians rather than electrologists. Ms. Arthur 
suggests the addition of the book "Female Hirsutism: An 
Enigma" by Linda Edsell. 

Ms. Arthur suggests that subsection (3) be changed to 
require liquid sterilants for wet sterilizer and an autoclave 
for complete sterilization. Ms. Arthur also suggests that 
only pre-sterilized disposable needles be allowed to prevent 
the spread of infectious diseases. Ms. Arthur also suggests 
that subsection (3) (j) be changed to require at least two 
dozen regular tweezers and one dozen forceps for ingrown hair, 
as they cannot be used for more than one patient without first 
sterilizing. 

RESPONSE: With respect to the comments on texts, the 
Board believes that the specification of particular books is 
no longer necessary, and would unnecessarily prohibit the use 
of appropriate texts as they become available. Thus, the 
Board will delete all of subsection (2), after the words "up­
to-date-books" through "Gilbert Simon". This will allow 
greater leeway for the schools to chose its own texts. With 
respect to Ms. Arthur's comments on subsection (3), the Board 
agrees with the comments, and has changed the rule in 
accordance with such suggestions. 

Comments regarding 8.14.906 

COMMENT 22: Ms. Arthur suggests ~hat a student be given 
credit for performance of service on his or her self. Ms. 
Arthur states that all students start out by working on 
themselves and graduate to working on other people. 

RESPONSE: The Board disagrees, and will not provide for 
credit when a student works on his or her self. 

Comments regarding 8.14.1004 

CQMMENI 23: Ms. Arthur suggests the deletion of "plus 
one multiple needle arm• in subsection (4) (a), as it is not 
necessary or desired by most electrologists. Ms. Arthur 
suggests that subsection (4) (b) be changed to require at least 
a dozen needles in sizes 2, 3, 4, and 5. Ms. Arthur suggests 
that the needles be required to be disposable or autoclaved. 
Ms. Arthur suggests that subsection (4) (h) be changed to 
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require covered containers for all supplies and agents used on 
patients, with no required number of covered containers. Ms. 
Arthur suggests that subsection (4) (j) be changed ,to require 
at least four fine pointed epilation forceps, and that 
subsection (4) (1) be changed to provide for draping sheets or 
towels. 

Ms. Arthur suggests that if needles are re·used, an ultra 
sonic cleaner is absolutely necessary to adequately clean the 
needles before sterilization. 

RESPONSE: The Board agrees with the comments on this 
section. and has changed its rule to comply with such 
comments. 

Rule II - Disciplinary Action 

COMMENT 24; Donald Henderson (Mr. Henderson) submitted 
written comments on the proposed rule changes. Mr. Henderson, 
Ms. Battaiola and eight individuals also signing Ms. 
Battaiola's comments, and Mr. Griffin state that this rule 
should not be adopted. These individuals state that the rule 
is similar to legislation that the Board tried, but failed, to 
pass under House Bill 519 of the 1990 legislative session. 

RESPONSE: The Board disagrees with the comments on this 
proposed rule. The Board has specific authority, under 
Section 37-1-136, MCA, to adopt rules specifying grounds for 
disciplinary action up to and including probation, suspension 
for a period of not more than one year, or revocation of a 
license. The Board has proposed this new rule in strict 
compliance with its specific authority to do so under section 
37-1-136, MCA. 

BOARD OF COSMETOLOGY 
MARY BROWN, CHAIRMAN 

BY: ( ") ,· C l.i /{/_ .~.; C ( l < 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

! I --r, ... , 
I· ... V /11 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of the Teacher 
certification 

NOTICE OF AMENDMENT OF 
ARM 10.57.301 
ENDORSEMENT INFORMATION 

To: All Interested Persons 

1. On May 27, 1994, the Board of Public Education held 
a hearing on the proposed amendments to ARM 10.57.301 
Endorsement Information noticed on page 815 of the Montana 
Administrative Register, issue I 7. 

2. The board has adopted the rule as proposed. 

3. The board has adopted this rule in order to bring up­
to-date the areas of endorsement and add the endorsement for 
technology education offered by the universities. 

/c~~ /,va i--_, ~-~--~ 
WAYNE 
Board 

Secretary 

Certified to the Secretary of State on 6/13/94. 

12-6/23/94 Montana Adrninistrativ~ ~egist~r 



-1691-

BEFORE THE FISH, WILDLIFE & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of 
adoption of new rules 
through X pertaining 
block management. 

the 
I 

to 

TO: All interested persons 

NOTICE OF ADOPTION OF NEW 
RULES I ( 12.4. 201 I THROUGH X 
(12.4.210) 

1. On April 28, 1994, the Fish, Wildlife and Parks 
Commission published notice at page 1064 of the Montana 
Administrative Register, Issue No. 8, to consider the adoption 
of new rules I through X pertaining to block management. 

2. The Commission adopts rules I (12.4.201) through X 
(12.4.210) as proposed with the following changes: 

RULE I {12.4.201) through RULE IV (12.4.204) are adopted 
as proposed. 

AUTH: 
IMP: 

87-1-301 and 87-1-303, MCA 
87-1-301 and 87-1-303, MCA 

RULE V { 12,4, 205 I USE OF BLOCK MANAGEMENT AREAS ll l Thee 
following governs use of BMAs: 

(a) through idl adopted as proposed. 
(e) Priority consideration for block management 

enrollment will be given for lands that are open to all 
species and gender of game birds and animals and that run 
copcurrently with the duration of the big game hunting season. 
Any restrictions on the gender or species available for 
hunting on a BMA, other than those established by the 
commission, must be approved by t:he regional supervisor in 
writing, documenting any biological or management reasons for 
such restrictions before implementation of the BMA. Species 
and gender restrictions, other than those established by the 
commission, may not be imposed on state or federal land. 

(f) BMAs which impose daily hunter number limits will 
allow free, equitable opportunities for access to all hunters 
requesting use of the BMA based on a daily hunter numbei 
capacity agreed upon by the cooperator and the department. 
The allocation of this hunter capacity will be on a first 
come, first served basis. In the event that hunting demand 
for a certain BMA is greater than supply, similai· hunting 
opportunities may be offe1·ed on other days on the BMA or on 
other BMAs, On BMAs where hunter demand regularly exceeds 
available opportunity. the department, where practical. or the 
cooperator. with department approval, will develop equitable 
methods of allocation such as telephone reservations or 
drawings. 

(g) adopted as proposed. 
{h) Enrollment in the block management program may be 

terminated by the department or the cooperator if the terms of 
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the contract or enrollment form are violated; or, by the 
department or the cooperator within 30 days following the end 
of the hunting season. DSL may withdraw state lands from 
inclusion in a BMA under R~:~le I'/(6) ~l!.ieh is pPepesee ey DSL 
ift liAR Plee i ee Na. ;a 6 ;a n as p~:~elishee iR iss~:~e No. 8 
26.3.199 c. Any such notice must be in writing. A contract 
or enrollment may be canceled and a cooperator's property 
withdrawn from the program at any time due to circumstances 
beyond the control of the cooperator or the department, such 
as death, illness, natural disaster, or acts of nature. 

(i) through (j) adopted as proposed. 

AUTH: 87-1-301 and 87-1-303, MCA 
IMP: 87-1-301 and 87-1-303, MCA 

RULE VI (12.4.206) COMPENSATION TO COOPERATORS 
(1) Cooperators in the program may receive various forms of 
compensation for their participation including, but not 
limited to, the following: 

(a) department oversight and 
a BMA including the development and 
reservation system administered 
practical; 

supervision of hunting on 
implementation of a hunter 
by the department when 

(b) supplying of permission books, signs or hunting­
season related supplies; and 

(c) monetary compensation based on an estimate of the 
hours spent by a cooperator attending to hunters utilizing the 
BMA. Payments to cooperators will be made immediately 
following the close of the use season. 

(2) adopted as proposed. 

AUTH: 87-1-301 and 87-1-303, MCA 
IMP: 87-1-301 and 87-1-303, MCA 

RULE VII (12.4.207! OUTFITTING AND COMMERCIAL HUNTING 
ACTIVITY (1) Outfitting and commercial hunting activities on 
BMAs are not consistent with the intent of providing free 
public access to recreational opportunities on private lands. 
O~:~tfittiR~ aRe etfiep fepms ef esmmePeial fiHRtiR~ aetioity may 
Ret talte f>laee efl BIV.s. Outfitting may not take place on a 
BMA unless public recreation and hunting opportunities are not 
restricted and the cooperator and regional supervisor approve 
the activity. This rule does not regulate licensed outfitters 
legally operating on federal or state lands under license or 
permit obtained from the bureau of land management, forest 
service, department of state lands or other resource 
management agency. 

AUTH: 87-1-301 and 87-1-303, MCA 
IMP: 87-1-301 and 87-1-303, MCA 

RULE VIII (12.4.208) and RULE IX (12.4.209 are adopted as 
proposed. 
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AUTH: 87-1-301 and 87-1-303, MCA 
IMP: 67-1-301 and 87-1-303, MCA 

RULE X (12.4.210) COMPLAINT RESOLUTION SYSTEM (1) BMA 
cooperators or hunters may make complaints to the department 
of problems they have encountered on a BMA. The department 
shall use the following procedure to investigate and resolve 
complaints. 

(a) though (g) adopted as proposed. 
(h) For BMAs with any complaints which remain unresolved 

on March 1 annually after having been investigated through 
this process, the complaints will be reviewed as set forth in 
RHle 'l rl'e~eeee B) BSL iR MoMt •let:iee Ne. 26 2 72 ae ~HBliehed 
ift ieeue tie. 8 26.3.199 D to determine if a public review is 
necessary to assess if continued enrollment in the program is 
appropriate. 

AUTH: 87-1-301 and 87-1-301, MCA 
IMP: 87-1-301 and 87-1-303, MCA 

3. The commission received both oral and writ ten 
comments which are combined below by subject area raised and 
which have been considered by the commission: 

COMMENT: Eleven comments suggested that the MDFWP should 
establish a system on BMA' s that require permission and 
reservations where the department would act as intermediary, 
taking reservations from hunters for opportunities on BMA's. 
The department would communicate these reservations to 
cooperators and the cooperators would then issue permission 
slips on-site to hunters. 

RESPONSE: Proposed Rule V (f) states that " ... on BMA's where 
hunter demand regularly exceeds available opportunity, the 
department will develop equitable methods of allocation such 
as telephone reservations or drawings." The department is 
committed to developing workable reservation systems. 
Currently, we do not have the experience or personnel 
necessary to operate an effective system. The department 
plans to work with cooperators to develop systems which will 
work for both hunters and cooperators and intends to 
experiment with reservation systems beginning in the 1994 
hunting season. 

COMMENT: Fourteen comments were received suggesting that all 
BMA's should operate concurrently with the general big game 
season and that no BMA's be established which operate for less 
than the big game season. 

RESPONSE: When negotiating agreements or contracts, the 
department seeks to maximize public opportunities on private 
lands. Priority for participation is given to cooperators who 
offer longer duration of opportunity for the public on their 
property. To clarify this, the commission amended RULE V (1) 
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(e) by adding language that makes BMA's that run concurrently 
with the duration of the big game hunting season priorities 
for enrollment. 

COMMENT: Nine comments suggested that non-contiguous tracts 
of state or federal lands should not be included in Block 
Management Areas. It was commented that there was no good 
management reason to include such lands which are physically 
separate and distant from the main operation "block" and 
should therefore fall under DSL or federal recreational access 
rules. 

RESPONSE: Rule IX of the FWP proposed rules and Rules II and 
III of the proposed DSL rules for the inclusion of state trust 
lands in block management areas address issues of procedure 
and criteria for inclusion of state trust lands in BMA's. Rule 
V(b) requires that when lands under the authority of federal 
agencies are proposed for inclusion in a BMA, the managing 
federal agency must approve the inclusion. The commission 
felt that these rules are adequate in scope so as to provide 
a reasonable, public participation process for the inclusion 
of any state or federal lands in BMA's. 

COMMENT: Four comments expressed concern that under the 
proposed rules BMA's which were enrolled with multiple-year 
contracts would not be subject to investigation or review of 
any complaints until the end of the enrollment period. It was 
believed that the proposed rules required such review only at 
the time of re-enrollment, and problems would persist in the 
interim without resolution. 

RESPONSE: Rule X, (Complaint Resolution System) in the 
proposed FWP rules and section V of the DSL rules provide for 
the investigation and resolution of formal complaints made by 
hunters, cooperators or others on any BMA. Although the rule 
infers timely response and resolution to complaints the 
commission added wording to Rule X which required that 
complaints are to be resolved by March 1 after the hunting 
season in which the complaint was received. 

COMMENT: The department received 3 5 comments on the 
Commission option on outfitting and commercial hunting 
activity, Rule VII of the proposed rules. 7 favored allowing 
outfitting on BMA's, 3 suggested no action (thus allowing it 
as an option) and 25 opposed any commercial hunting activities 
whatsoever on BMA's. 

RESPONSE: The majority of comments received on the commission 
option on outfitting and commercial hunting supported the 
retention of RULE VII which would prohibit outfitting and 
commercial hunting activities on BMA's. However, after 
further consideration, the commission felt that an outright 
prohibition of these activities on BMA's would be too 
restrictive and may not allow a cooperator latitude in making 
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decisions on the use of his or her property. Furthermore, the 
commission believed that local department personnel should be 
allowed the flexibility to act on situations when the benefits 
of expanded public hunting opportunity would not be impeded by 
the presence of limited outfitting on a BMA. Therefore, the 
commission has struck the second sentencP. of RULE VII and 
replaced it with the following: 

Outfitting may not take place on a BMA unless public 
recreation and hunting opportunity are not restricted and 
the cooperator and the regional supervisor approve the 
activity. 

COMMENT: Amend Rule V, (h) to read "DSL may withdraw state 
lands from inclusion in a BMA under Rule IV, (1) (c) {refers 
to DSL rules.} 

RESPONSE: The commission concurred. This was apparently a 
typographical mistake in the text. 

COMMENT: Section V (h) of the rules read that the department 
or DSL may terminate agreements with cooperators if the terms 
of the agreements are violated. Yet, a cooperator may only 
cancel within 30 days following the end of " hunting season. 
This is unfair to the cooperator and may cause some Lu1downers 
not to participate. 

RESPONSE: The commission concurred and amended Rule 5(h) so 
that the cooperator may also terminate an agreement if terms 
of the agreement are violated by the department. 

COMMENT: Three commentors suggested the department should 
make BMA maps available at sporting goods stores so that 
potential users would have easy access to them and be able to 
plan their hunts without complications. 

RESPONSE: Rule VIII, INFORMATION DISSEMINATION, sets out 
specific guidelines for the quality and source of information 
on BMA's. Regional offices are the centr·al point of 
dissemination for this information. Regions may, at their 
discretion, coordinate their information efforts with other 
sources such as local sporting goods stores, tc' rlistribute 
information. 

COMMENT: Rule V(l) (j): A comment was received suggesting 
that for cooperators to start taking reservations after 
September 1, would cause a major inconvenience. As it is now, 
the commentor is deluged with calls after the permits are 
drawn in August and a September 1 start date would hinder 
reservations by out-of-state hunters and thosP trying to make 
plans in advance. 

RESPONSE: This date was put into place to provide a start date 
where all hunters wanting access to BMA' s which r·equ in' 
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advance reservations would have equal, first-come, first­
served opportunities. September 1 provides a date whereby a 
substantial number of the total BMA's for that year will have 
been enrolled and also give a reasonable lead time for 
planning before the opening of antelope and the general rifle 
seasons. 

COMMENT: Three commentors did not agree with the requirement 
to possess a State Lands Recreational Use Permit to hunt on a 
BMA which included state school trust land. 

RESPONSE: A State Lands Recreational Use Permit is required by 
law to hunt any accessible trust lands in a BMA. It is not a 
prerequisite for access to a BMA or to hunt on federal or 
private BMA lands. 

COMMENT: One comment suggested that Rule V(l) (c) and (d), 
contain a "hold harmless" statement covering a cooperator's 
decisions in managing sportsmen access and conduct on a SMA. 
The sportsman would have an option of appealing to the 
department in the event of a disagreement. 

RESPONSE: Rule X provides for a method of resolving any 
complaints formally filed by either a cooperator or hunters 
using a BMA. 

COMMENT: Three comments were received suggesting that BMA's 
should not have restrictions on species or gender available 
for hunting by the public. 

RESPONSE: Rule V(l) (e) provides that priority consideration 
will be given for enrollment of lands that are open to all 
species and gender of game birds and animals. Furthermore, the 
rules require that any restrictions on species and /or gender 
opportunity on a BMA which differ from those established by 
the fish, wildlife and parks commission must be approved by 
the regional supervisor in writing, documenting any biological 
or management reasons for such restrictions. 

COMMENT: Cooperators should be allowed to 
sportspersons for specific services rendered during the 
of the sportsperson's access and not have that 
considered as outfitting. 

charge 
course 
charge 

RESPONSE: The Commission does not think it is appropriate to 
allow cooperators to charge for outfitting-type services on 
BMAs, except under the limited circumstances allowed in Rule 
VII (12.4.207) as amended. 

COMMENT: A suggestion was received that other compensation 
such as access trail improvement or weed control be provided. 

RESPONSE: RULE VI(l) (a) through (c) and (2) (a) through (c) 
lists various possibilities for compensation. However, the 
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rule specifically states that options for 
compensation are not limited to those listed. 

kinds of 

COMMENT: One commentor did not recognize the authority given 
in 87-1-301 MCA and 87-1-303 MCA (Powers of the Commission and 
Rules for Use of Lands and Waters.) 

RESPONSE: The authority of these statutes were not at issue in 
the proposal, review and adoption of these rules. 

COMMENT: A federal agency expressed concern about the 
possibility of confusion when private, state and federal land 
managers are involved in a BMA which restricts hunter numbers 
and additional hunters are allowed at the landowners' 
discretion. The concern here lies in having private lands 
mixed with federal or state lands which are legally 
accessible, and having the private landowner exercise access 
control over the public lands. 

RESPONSE: Rule V(l) (b) requires that whenever federal lands 
are included in a BMA, the manaqill'J agency must <~prnovr> the' 
inclusion. 

COMMENT: The September annual date tor information 
dissemination coincides with the usual opening of upland bird 
seasons. Setting back that deadline for information even just 
a week would be helpful for those wishing to uti U ze BMA bird 
hunting opportunities. 

RESPONSE: Generally, BMA' s have provided big-game hunting 
opportunities and therefore, the September 1 date was viewed 
as providing ample time for sign-up of cooperators while still 
providing lead time before the opening of big game seasons. 
The September 1 date does provide adequate lead time for Block 
Management opportunities for pheasant hunting wtuch does not 
open until the second week of October. However, if more upland 
bird hunting opportunities present themselves on BMA's in thP 
future, it may be necessary to move this date back. 

COMMENT: The rules do not prec1ude preferentii11 n,~atment. on 
BMA's but encourage it. 

RESPONSE: The rules contain various chec:ks and baL1nc"'~ to 
insure equal opportunities for all hunters on BMA. They 
include first-come, first-served sign up, a standard annual 
date for the taking of reservations and the responsibility of 
the department to initiate drawings or other systems for 
popular BMA's which have historically heavy demand for use. 

COMMENT: To insure equitable use of BMA's. all uses, both Lhe 
public and discretionary, should be monitored by FWP. 

RESPONSE: The department is encouraging cooperators to utilize 
permission slips with all hunters who hunt on private lands 
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which could help to monitor uses other than assigned hunters 
on BMA's. 

COMMENT: The staff of the Legislative Council pointed out 
that the notice of proposed rulemaking for these rules 
incorrectly referenced the Department of Fish, Wildlife and 
Parks in the notice heading and elsewhere in the rule notice 
text implying that these were department rules rather than 
Fish, Wildlife and Parks Commission rules. 

RESPONSE: The Legislative Council is correct. These are 
commission rules. The statutory sections for rulemaking 
authority by the commission were correctly stated in the 
notice of proposed rulemaking. However, the heading and text 
incorrectly used department rather than commission. This has 
been corrected in this adoption notice. 

;Uu1, ~ ~~·-do 
Robert N. Lane ~~~~~~~~~~~~~~~ 
Rule Reviewer 

Certified to the Secretary of State ~ /$ , 1994. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 12.6. 901 relating to 
the establishment of a no wake 
speed zone on portions of the 
Blackfoot and Clark Fork 
Rivers, Missoula County. 

NOTICE OF 
AMENDMENT TO RULE 
12.6.901 

To: All Interested Persons 

1. On April 14, 1994, the Fish, Wildlife and Parks 
Commission published notice for a public hearing of amendment 
to Rule 12.6.901 establishing a no wake speed zone on portions 
of the Blackfoot and Clark Fork Rivers in Missoula County, at 
page 825 of the 1994 Montana Administrative Register, issue 
number 7. 

2. The commission has amended 12.6.901 
3. The commission received 14 oral 

comments which are combined below by subject 

as proposed. 
and 16 written 
area raised and 

which have been thoroughly considered by the commission: 

COMMENT: Most of the commentors supported the proposed 
amendment for safety reasons. The safety prublems raised 
were too many water users in a small body of water; underwater 
hazards such as bridge abutments, pilings, trees and branches; 
children jumping off the bridge to swim in the water; the 
possibility of being swept into or over the dam (although one 
commentor felt this risk would increase if boats were 
restricted to no wake speeds); high speeds in narrow and 
congested areas; range of speeds resulting in dangerous wakes 
for non-motorized boaters; jet skiers who show off, especially 
in the area of the boat ramp, who spin circles around other 
water users, who are careless enough to move between a motor 
boat and its water skier, and who do not handle their machines 
in a safe or responsible manner; and various accidents 
including one head-on collision between two jet skiers, an 
inexperienced jet skier hitting an underwater piling, a 
commercial demonstration of a motor boat which capsized a 
canoe, and similar incidents of swamping or capsizing non­
motorized boats. 

RESPONSE: The Commission agrees that the area has safety 
problems and believes that creation of the no wake zone as 
proposed should make the area safer for all water users. 

COMMENT: Many of the commentors stated that the area of the 
Milltown Dam has sediment containing arsenic and other toxins. 
They believe that motor boats, especially going at high speeds 
in shallow areas, will churn up the sediments and resuspend 
them, adversely affecting the water quality. This area is 
part of a Superfund site. One person thought all moto~ized 
craft should be excluded from the area. 
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RESPONSE: The Commission does not have subject information on 
the potential problem with toxins, and the issue is beyond the 
scope of this rule. 

COMMENT: Many of the commentors were concerned with waterfowl 
in the area, especially during the nesting season. There was 
a difference of opinion as to whether wakes from a motor boat 
going down the center of the main channel disturb nesting 
waterfowl. Some people believed that this area is an 
important nesting area for ducks and geese which are adversely 
affected by the waves thrown up by boats and jet skis operated 
at high speeds. Some people felt all boat use during the 
nesting season should be excluded. Others felt that boats 
should be kept out of side channels, backwaters, and swampy 
areas. Some people felt that boats along the shoreline 
disturbed waterfowl. One person stated that populations of 
mallards, widgeon and the blue-wing teal are down 30% of what 
they were in 1970 and need help to successfully nest and raise 
young. One comment said the area is also an important staging 
area for northbound waterfowl in the spring. People disagreed 
on what date would be appropriate for seasonal restrictions 
and proposed dates from June 1 through July 15. 

RESPONSE: The Commission has collected little data about 
nesting in the area and the effect boating has on nesting. 
The Commission believes that the no wake rule will help reduce 
disturbance of waterfowl. Seasonal restrictions may be 
beneficial to waterfowl but are outside the scope of this 
rulemaking. 

COMMENT: One comment signed by four individuals said that not 
only is the area prime nesting habitat for waterfowl but that 
there is a nest of a bald eagle in the area of the Clark Fork 
channel above the old Milwaukee railroad bridge pilings. They 
state that bald eagles and other raptors use the area, and 
that it may be necessary to totally restrict use of the area 
during the nesting season to avoid a violation of the 
Endangered Species Act. 

RESPONSE: The department determined that an eagle's nest used 
in 1992 and 1993 which is located about 3/4 mile from the area 
proposed as a no wake zone appears to have been abandoned, and 
a new nest has been established about 1/4 mile further away to 
the south. Nesting eagles apparently have not been and are 
not expected to be disturbed by watercraft in the area. The 
Bald Eagle Working Group recommends no activity within 1/4 
mile of nest sites. The nest site is located on private land, 
but because it is just beyond 1/4 mile from the river south of 
the area affected by the rule, monitoring will be done to 
determine that river use does not adversely affect the nesting 
eagles. 

COMMENT: A number of local residents and users of non­
motorized watercraft raised the issue of tranquility and 

12-6/23/94 Montana Administrative Register 



-1701-

enjoyment of the area. Many felt the quality of life has been 
adversely affected by noisy motorized use, parti~ularly jet 
skis. One commentor compared them to a nest of chain saws. 
One person commented that bicycle and hiking access to the 
area was being improved, but that the tranquility of the 
experience was adversely affected by increasing motorized use. 

RESPONSE: The issue of tranquility is beyond the scope of the 
Commission's authority. 

COMMENT: A number of commentors stated that high speed c1·aft 
and their wave act ion increases ~rosion of the banks and 
sediment in the water. 

RESPONSE: The issue is beyond the scnp,.. of t·he Commission's 
authority. 

COMMENT: One person was concerned with his liability and 
taxpayers' liability for allowing high speed boals in an 
unsafe area where there are likely to be accid••nts. He own'" 
property and a dock extending into the river. 

RESPONSE: Although the Commission does not think there is a 
liability issue for the public due to boat speeds here, the no 
wake rule should improve lhe safety of the rivers and 
reservoir. 

COMMENT: The Montana Power Company raised the issue of fast 
moving motor boats causing aquatic vegetation to break loose 
and drift downstream into the intake screens of the dam. The 
company also stated that wake actions from motorboats cause 
debris collected in front of the trash boom to roll under it 
and also collect on the intak~ screens. Removal of the debris 
is costly and adds many hours of work for dam operators. One 
commentor said he thought this was not a valid reason for the 
rule because our taxes pay for employees to remove debris from 
the area. He also stated that he had never seen anythinq 
backed up against the barrier. 

RESPONSE: The dam is privately owned and no tax dollars are 
used to clean out debris from the dam. The> Commission 
believes the no wake rule will reduce the debris problem. 

COMMENT: One comment, signed by four individuals, is totally 
opposed to the proposed amendment. They assert that although 
they have once or twice observed careless activities of 
others, they do not believe that the carelessness of a few 
should close the area to all but canoeists. They do not 
believe that recreational activity adversely affects the 
wildlife. They 1 i ve close to the area and cannot afford to 
drive 120 miles round trip for an afternoon of boating 
elsewhere. 

BESPONSE: The Commission sympathizes with their concerns. 
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Although most boaters using the area are responsible, the 
actions of a minority and the congestion of so many users make 
the area unsafe for high speed boating. The no wake rule will 
undoubtedly adversely affect the experience of those people 
who want to travel at higher speeds and those who want to 
water ski in the area, but the Commission believes the no wake 
rule is necessary to protect the numerous water users, the 
water quality, and the waterfowl in the area. 

COMMENT: Several people offered amendments to the rule to 
change the area restricted by the no wake speed. Two people 
wanted the area extended for another 400 to 500 yards to the 
north because the Blackfoot River is narrow and dangerous in 
this area and it is used for nesting by waterfowl. Some 
people wanted boat type restrictions with an area set aside 
primarily for jet skiers and one primarily for water skiers 
with both having to yield to non-motorized watercraft. There 
was a difference of opinion on which area should be which. 
Motor boats are generally demonstrated north of the boat ramp 
on the Blackfoot River. Water skiers generally use the area 
from the Milltown Dam upstream on the Clark Fork River to the 
end of an island near the old Milwaukee Bridge. Two people 
would like the water skiers to have a preference in this area. 
One person described the water skiing as being done 
responsibly and cooperatively, with one boat at a time using 
the stretch because it is too narrow for two water skiers to 
safely pass. Someone else suggested restricting this areas to 
jet skis because they do not have large wakes. 

RESPONSE: The commission has considered the proposed 
amendments and rejects them. The congestion north of the 
proposed no wake line has not been a problem, and the 
Commission does not wish to restrict all of the recreational 
opportunities for motor boat users. Although the Commission 
recognizes that water users can reasonably police themselves 
and often take turns in a responsible and safe manner, the 
Commission believes that the area close to the dam on the 
Clark Fork River is not safe for water skiing. The area is 
narrow and often congested with different types of users and 
there are changing underwater hazards which could be a problem 
for water skiers. Designating preferred areas for different 
types of equipment is difficult to properly sign and 
impossible to enforce. Although the no wake speed limit will 
lessen the pleasure of some of the users, it is felt that this 
will still allow various types of equipment to use the area in 
a safer manner. 

COMMENT: One comment suggested banning sailboats because of 
the danger of the power lines. This area was described as 
poor for sailing because of the limited space and lack of 
wind. 

RESPONSE: The Commission rejects this amendment because it is 
outside the scope of the rulemaking. The department will 
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consider providing appropriate signing to discuss the dangers 
of sailboats and power lines. 

COMMENT: Several comments suggested banning jet skis. Many 
people testified to observing jet skis being operated in 
careless, irresponsible and obnoxious manners. They were also 
blamed for noise and disturbance of waterfowl. 

RESPONSE: The Commission recognizes that tranquility is 
important to local residents and other users. Although the 
proposed amendment will not exclude motorized use, watercraft 
travelling at no wakes speeds will be substantially quieter 
than high speed boats or jet skis. Jet skis and motor boats 
are normally within the legal noise level allowable under 
state law; that is, they are under 86 dbA measured at a 
distance of 50 feet. The Commission's rulemaking authority 
under 87-1-303, MCA, is limited to rules adopted in the 
interest of public health, safety, and protection of property. 
Thus the Commission has no authority to restrict types of 
watercraft based on noise levels so long as they are within 
legal noise limits. 

COMMENT: A number of people commented that many of the 
problems in the area are caused by inexperience and 
irresponsible watercraft users. They suggested more education 
to respond to a growrng problem as more persons become 
involved in water-based recreation. 

RESPONSE: The Commission agrees that more education is needed 
and encourages the department to work with local groups to 
provide such education. The proposal is, however, outside the 
scope of this amendment. 

COMMENT: One person asked the Commission to extend the no 
wake concept to all small lakes and reservoirs and to 
establish quiet areas on larger lakes. He stated that this 
would promote safety, aesthetics, and wildlife as well as the 
enjoyment of paddlers. He stated that the Commission should 
prevent the motorized domination of our lakes and reservoirs, 
and now with jet skiers, some of our rivers. 

RESPONSE: The Commission sympathizes with his concerns, but 
this rs outside the scope of the proposed amendment. 
Regulating use in congested areas of other lakes, reservoirs, 
and rivers needs to be considered on an individual site basis 
with input from the users and local residents. 

Robert N. Lane 
Rule Reviewer 

Certified to the Secretary of State on June 13 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.30.801-16.30.804 and the ) 
repeal of rule 16.30.805 concerning) 
reporting of exposure to infectious) 
diseases ) 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF ARM 16.30.801-804 

AND THE REPEAL OF 
ARM 16.30.805 

(Emergency Medical 
Services) 

1. On May 12, 1994, the department published notice at 
page 1251 of the 1994 Montana Administrative Register, issue 
No. 9, to consider the amendment of the above-captioned rules 
and the repeal of ARM 16.30.805. 

2. The department adopted and repealed the rules as 
proposed with no changes. 

3. The following comments were received and department 
response follows: 

Comment: Kalispell Regional Hospital requested that hepatitis 
D be eliminated from the list of infectious diseases in ARM 
16.30.801 because testing for it is not readily available, it 
always co-exists with hepatitis B, and it is not one of the 
diseases required to be reportable by the federal Ryan White 
CARE Act. 

Response: The department did not delete hepatitis D from the 
list of infectious diseases because it does not have the 
authority to do so, since 50-16-701, MCA, lists hepatitis D as 
an "infectious disease" for purposes of the lnw these rulPs 
implement. 

Comment: Kalispell Regional Hospital also requested that the 
rules reflect the Ryan White CARE Act's provisions that testing 
of transported patients for one of the listed infectious 
disease is neither mandatory nor recommended. 

Response: Such a statement is not authorized by the limited 
rulemaking authority of 50-16-705, MCA, but is in any case 
unnecessary because the statutes these rules implement (Title 
50, Ch. 16, part 7, M::A,) O.o not aut r' ze m nd testing. 

R 

Certified to the Secretary of State June 13. 1994 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of MontanH's 
prevailing waq(~ ltllP~. 

ARM 24. lG. 9007 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
PRF.VI\ILlNG WAGE HATES 
CONSTRUCT !ON OCCUPI\T IONS 

1. On April 14, 1994, the Department published notice at 
pages 912 to 913 of th<' Mcmtilna 1\dministt·ativr.· Reqist·r;r, lssue 
No. 7, to consider the amendment of. the abuve·c.1pt iun"d rulr;. 

2. On May 6, 1994, c1 public h•'aring was held in Helena 
concerning the proposed amendments at which oral and written 
comments were received. Additional written comments wet·e 
received prior to the closing date of May 13, 1994. 

3. The Department did not receive any comments or 
testimony on the proposed amendments to lhe text of the rule. 

4. The Department has thoroughly considered the comments 
and testimony received on the proposed prevailing wage rates 
The following is a summary of the com1nents received, along wj th 
the Department's response to those comments; 

Comment 1; Mr. Ron Senger. Business Manaq•'l", Sheetmetal Workers 
Local #103, commented that wage rates tot· sheetmetal workers 
were low in all districts. H0 submitted a copy of the 
collective bargaining agreement. The ~;h,et n .. t·:,l and Air 
Conditioning Contractors' National As,;cciat ion nf Montana 
submitted data for sheetmetal worke~s. 
Response 1; The Department added this information to the 
calculation of the prevailing rate for sheetmetal workers. As 
a result, the wage rate for t11is occuptJ.!~i~--\n il;creased in nll Cut 
two districts. 
Comment 2, Chuck Cashell, Rusin.,ss Agent. Int."'rnational Union 
of Opet.Jting Enginr,ets Local #400, comment"d em wage and fringe 
benefit rates. He submittE!d copiPs of tl1Pir coll~ctive 
ba1g.J.ining agrt'Pment. 1-lr:" .Jl~:(~ :;ubmitt(""d d.:1t<1 ft:orn !~l~1T1;1tory 

employers to be considered in calculating t.hc Linal pu·vailing 
wage rates. 
Response 2: The Department considered the collective bargaining 
agreement in setting revised fringe benefit rates, and as a 
result, the fringe benefit rates increased. The Department also 
added information from employers to the calculation of the 
prevailtng rates fo1 opet·at ing enginef'I" 'Kcupations. As a 
result~ th~ WRoe rat~s fr)r th~~e occupations increased. 
Comment 3: Randy Crawfo!d, Busnwss Manag•~r·, Roilermakers Local 
1111, commented that ~"'" :,-tcation rate of r,ay was inaccurately 
stated in the preliminary rates and noted that vacation iR paid 
crvC'r and 3br_1v~~ wag,-.s. 
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Response 3: The Department reviewed vacation pay for 
boilermaking foreperson and boilermakers. It was determined 
that the statement at the bottom of the page in the rate 
publication regarding vacation pay will be deleted for these 
occupations. This change will show that vacation pay is over 
and above wages. 
Comment 4: Randy Konzen, Roofers Local 11229, commented that 
wage rates for roofers were low in District 8. He submitted 
data from signatory employers to be considered in calculating 
the final prevailing wage rates. 
Response 4: The Department added this information to the 
calculation of the prevailing rate for roofers. As a result, 
the wage rate for this occupation increased. 
Comment 5: John Forkan, Plumbers and Pipefi t ters Local #41, 
submitted data for plumbers and pipefitters. 
Response 5: The Department added this information to the 
calculation of the prevailing rate for plumbers and pipefitters. 
As a result, the rate for these occupations increased in four 
districts. 
Co!J!.ment 6: Gordon McCleary, Plasterers' 
International Union, submitted a copy 
bargaining agreement. He commented that 
benefit rates were not correct. 

and Cement Masons' 
of the collective 
preliminary fringe 

Response 6: The Department considered the collective bargaining 
agreement in setting revised fringe benefit rates. As a result, 
the fringe benefit rates increased. 
Comment 7: Pete forrest, Business 
Association of Heat & Frost Insulators 
#82, submitted a copy of the collective 
data for heat and frost insulators. 

Manager, International 
& Asbestos Workers Local 
bargaining agreement and 

Response 7: The Department considered the collective bargaining 
agreement in setting revised fringe benefit rates. The fringe 
benefit rates increased. The Department also added information 
from employers to the calculation of the prevailing rates for 
heat and frost insulators, and as a result. the wage rate for 
this occupation increased in all districts. 
Comment 8: Don Halverson, Business Manager, Plumbers and 
Pipefitters Local #459, submitted a revised collective 
bargaining agreement and asked that fringe benefit rates be 
changed accordingly. He also asked that the description uf 
plumbers and pipefitters be changed to better explain the work 
done in the occupation. 
Response 8: The Department considered the collective barga1ning 
agreement in setting revised fringe benefit rates, and clS a 
result, the fringe benefit rates increased. The Department will 
consider changing the description of plumber and pipefitter 
duties when it undertakes its next wage survey of the 
occupation. 
Comment 9: Don Herzog, Business Manager, International 
Brotherhood of Electrical Workers Local #532, submitted 
collective bargaining fringe benefits rates. 
Response 9: The Department considered the collective bargaining 
agreement in setting revised fringe benefit rates, and cts ;, 
result, the fringe benefit rates increased. 
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Comment 10: Lars Eriksen, Business Manager, Montana State 
Council of Carpenters, commented on low fringe benefit rates for 
Districts 2 and 5. 
Response 10: The Department considered the collective 
bargaining agreement in setting revised fringe benefit rates, 
and as a result, the fringe benefit rates increased. 
Comment 11: David Rachor, organizer, International Brotherhood 
of Electrical Workers Local #768, commented on low fringe 
benefit rates for Districts 1 and 2. 
Response 11: The Department considered the collective 
bargaining agreement in setting revised fringe benefit rates, 
and as a result, the fringe benefit rates increased. 
Comment 12: Ron H. James, Business Agent, Ironworkers' Local 
841, submitted a copy of the collective bargaining agreement and 
data for ironworkers. 
Response 12: The Department used the collective bargaining 
agreement to include the annuity fund. The Department also 
included additional information received from employers to the 
calculation of the prevailing rates for ironworkers. As a 
result, the wage rate for this occupation increased in all 
districts. 
Comment 13: Mike McLaughlin, Bricklayers and Allied Craftsmen 
Local #1, submitted collective bargaining fringe benefits rates. 
Response 13: The Department considered the collective 
bargaining agreement in setting revised fringe benefit rates, 
and as a result, the fringe benefit rates increased. 
Comment 14: Debra Fulton, Administrator, General Services 
Division, Montana Department of Administration, commented on 
large increases for three occupations. She stated that the 
Department of Administration has concerns about the process used 
to set prevailing wage r·ates. She suggested considering a 
process which caps rates at a maximum percentage increase or 
decrease over the survey period. 
Response 14: The prevailing wage law requires that the 
Department set standard prevailing rates of wages, including 
fringe benefit rates, that accurately reflect those paid to 
employees for work of a similar nature. There is no statutory 
authority for the Department to limit the percentage increase or 
decrease in those rates. 

The Department believes that the statistical analysis 
process it uses in calculating the rates is valid. The 
Department's process does not consider the possible economic or 
social impact of the rates it establishes; rather the Department 
is concerned with preparing l'ates that accurately reflect the 
labor market. However. the Departn1ent recognizes ~Lc~~ the 
accuracy of the rates it establishes is limited by the 
completeness of the response received for each occupation. 
Comment 15: Betty c. Kemp, President, LITEIRON, Inc., commented 
generally on the likely effect of lowering prevailing wage 
rates. Another employer also commented on the likely effects of 
setting rates at less than the collectively bargained rate. 
Response 15: The Department's procedure for setting rates does 
not take into account the possible social or economic impact of 
the rates. Please see response 14, above. 

Montana Administrative Register 12-6/23/9t 



-1708-

Comment 16: Mr. Gene Fenderson, President/Business Manager, 
Montana District Council of Laborers, commented on the three­
year timeframe of the building construction wage surveys, noting 
that the lag in time between survey periods and changes in rates 
results in lower wages for workers. 
Response 16: The Department is aware of the time lag involved 
in the prevailing wage survey process. Funding constraints 
limit the timeliness of the survey. If sufficient increased 
funding was given to the prevailing wage program, the wage 
surv~y could be done every year, thus decreasing the lag period. 
Comment 17: Mr. Fenderson, also speaking on behalf of 
teamsters. operators, laborers and carpenters on heavy and 
highway projects, commented on statewide heavy and highway 
construction rates that were being submitted to the U.S. 
Department of Labor and urged the adoption of those rates by the 
state. 
Response 17: The Department has received confirmation of the 
adoption of those rates by the U.S. Department of Labor and the 
Montana Department of Transportation, and therefore adopts those 
rates. 
Comment 18: As noted above, additional data was submitted to 
the Department by employers and labor groups during the comment 
period. 
Response 18: As a result of the additional data received, 
prevailing wage rates for certain occupations were raised and 
others were lowered. Additionally, on final review of wage 
rates, Department staff noted that several occupations had 
preliminary rates higher than collective bargaining agreement 
rates. Pursuant to section 18-2-402(3), MCA, prevailing wage 
rates cannot be set higher than collective bargaining agreement 
rates. Rates for these occupations were lowered due to this 
requirement. 

5. After consideration of the comments received on the 
proposed amendments, the Department has amended the text of the 
rule exactly as proposed, and the Department adopts and 
incorporates by reference the prevailing rates of wages entitled 
"State of Montana Prevailing Wage Rates" for building 
construction, heavy and highway construction, dated July 1, 
1994. The building construction rates are as proposed, but with 
changes in the standard prevailing rate of wages for following 
occupations: 

Waoe 1ncreases due to additional data: 
Asphalt Distributor Tender: Districts 1 through 10 
Asphalt Paving Foreperson: Districts 1 through 10 
Asphalt Paving Machine Operator: Districts 1 through 10 
Backhoe Operator: Districts 1 through 10 
Carpenter: District 8 
Carpenters Foreperson: Districts 5, 7, 9, 10 
Cement Mason: District 8 
Concrete Paving Machine Operator: Districts through 10 
Crane Operator: Districts 1 through 10 
Cut Off Saw Operator: District 3 
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Drywall Applicator: Districts 3, 8 
Drywall Applicator Foreperson: District 3 
Fork Truck Operator: Districts 1 through 10 
Front End Loader Operator: Districts 1 through 10 
General Laborer: Districts 7, B 
Heat and Frost Insulator: Districts 1 through 10 
Ironworker: Districts 1 through 10 
Motor Grader Operator: Districts 1 through 10 
Oiler: Districts 1 through 10 
Painter: Districts 5, 7, 8, 9, 10 
Pile Driver: District 3 
Plant Operator: Districts 1 through 10 
Plasterer: Districts 4, 9 
Plumber and Pipefitter: Districts 3, 5, 6, B, 10 
Plumber and Pipefitter Foreperson: Districts s, 6 
Road Roller Operator: Districts 1 through 10 
Roofer: Districts 1, 3, 4, 5, 7, 8, 9, 10 
Scraper Operator: Districts 1 through 10 
Sheet Metal Worker: Districts 2, 3, 4, 6, 7, 8, 9, 10 
Sider: District 3 
Stone Mason: District 7 
Tile Setter: District 7 
Truck Crane Operator: Districts 1 through 10 
Water Well Laborer: District 1 

Wage decreases due to additional data: 
Bulldozer Operator: Districts 1. 3, 4, 5, 6, 7, 8. 9, 10 
Carpenter: Districts 1, 2, 5 
Roofer: Districts 2, 6 
Water Well Laborer: Districts 2. 4, 5, 6, 7, 8, 9, 10 
Water Well Driller: Districts 1, 3, 4. 5, 6, 7, 8, 9, 10 

Wage decreases preliminary rates higher than collective 
bargaining rates: 
Bricklayer: Districts 1, 2, 3, 5, 8 
Carpenter Foreperson: Districts 1, 2 
Cement Mason: District 3 
Fence Er~ctor: District 9 
Hod Carrier: Districts 7, 9 
Painter: Districts 2, 3, 4 
Plasterer: District 2 
Plumber and Pipefitter: Districts 2, 7 
Plumber and Pipefitter Foreperson: Districts 1. 2, 3, 4, 7, 9 
Roofer Foreperson: Districts 1. 3, 4. 5, 6, 7, 8, 9, 10 
Sheet Metal Foreperson: Districts 4, 8 
Stone Mason: District 3 
Tile Setter: District 3 

AUTH: 18·2·431 and 2·4·307 MCA; 
IMP: 18-/.·401 throu9h 18-:'·1\32 MCA. 

6. The amendments, including the standard prevailing rat.e 
of wages, are effective July 1, 1994. 
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Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 13, 1994. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of 
Rules Pertaining to the 
Exclusion from Motor Carrier 
Regulation for Transportation 
Incidental to a Principal 
Business. 

NOTICE OF ADOPTION OF 
NEW RULES I THROUGH V 

TO: All Interested Persons 

1. On January 13, 1994 the Department of Public Service 
Regulation published notice of a public hearing on the proposed 
adoption of the proposals identified in the above title at page 
18, issue number 1 of the 1994 Montana Administrative Register. 

2. The Department has adopted the following rules as 
proposed. 

RULE I. 38.3.1001 EXCLUSION FROM THE DEFINITION OF MOTOR 
CARRIER FOR TRANSPORTATION INCIDENTAL TO PRINCIPAL BUSINESS 

RULE II. 38.3 .1002 SUBSTANTIVE DEFINITION OF KEY WORDS 
AND PHRASES 

RULE IV. 38.3.1004 EFFECT OF COMPETITION WITH REGULATED 
MOTOR CARRIERS 

3. The Department has adopted the rules as proposed, but 
with the following changes: 

RULE I I I. 38. 3. 1003 FACTORS ( 1) When considering 
whether transportation is incidental to a principal business 
the commission may consider any and all factors that have a 
reasonable bearing on the required ultimate determination of 
whether a principal business actually exists and whether the 
transportation activities in question are actually in further­
ance of, in the scope of, and subordinate to the principal 
business. Factors that may be considered include any that are 
relevant and material and not duplicative or established with 
more certainty by a more appropriate means. 

(2) FaotOFS fiaVift'!J a Feasoftaele eeariREJ OR oofietfieF a 
!'FiReipal Blo!SiReee eniste, whether tFaRspertatisft ia "iR the 
f~o1rtlteranee of," aft~ .. hether traRsportatieR is "iR tfie eeepe 
ef" are these ••fiicfi tenEI to estaelisfi tfiat tfie defiftitieRs of 
these are ~et er Rot ~ct. 

(3) 'ffie priffiar}' factor haviR'!J a reasoRable bearifl"! oft 
wfiether traRerortatioft is "s~tbor~iftate to" ••ill be cem~a~ati· .. e 
fiRaReial ~ata, iflel~o1EiiR§ a liatifi'!J of aseets at risk, reveft~es 

~eReratea, ana expeRseB ifteHrrea, ifiol~tdiR~ ~a}roll, eepatatelr 
stated fer tfie traaspertation aft~ ftBfttraaspoitatioR aspects of 
tfie e~teiaese. Ift this re'!Jara the eeftlftliesioR "ill coftlpak e the 
traaerortatieR aspeete witfi the aeatraaspertatioR aspects. 
Faetere tfiat are clearly represefttea by fiaafteial Elata ··•ill 
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generally not be separately considered, but may be for good 
cause. 

( 4) Ue eift!!Jle faeter 1 nhethe'!' Eiesigftal:ed "pri111ary 1 " "ha·.· 
il'lg a reaeeftaele hearift!!J," "gefteral," er ether, ~ill he Eieter 
miftative. The ee111111iseieft otHl eeftsiEier all faetere aREi relateEi 
eviEieflee ai'!Ei argl:illlef!te ae a ~Jhele. 

(5) Gefleral faetere ~Jhieh may alee be eefleiEiereEi iflehtf:ie, 
e1:1t are !'let li111iteEi te. 

(a) time EieveteEi te l:!'aflepertatieft if the tillle ae ... eteEi 
te traflepe!'tatieR is exl:eRsh•e iR eemparieeR te the ti111e Eieoet 
eEi te ether aepeete ef the btieiReee, it teREie te iREiieate 111ete!' 
earriage, 

(e) e••fflerehip ef p!'eperty traflepertea if ewf!e!'ehip is 
ia eae ether thaft the prifteipal el:!siftess, it teRas te iREiieate 
111eter earriage, l:iRless the traRepertatiea is aireet Eieli • ery 
fre111 the priReipal busiRese's plaee ef btieiReee after retail er 
whelesale sale, 

(e) preel!iatiRg e!'Eiere by euste111ere if the priaeifJal 
eueiAeee traReperte p!'eperty fre111 the peiflt ef III&Al:ifaetl:!re er 
lllfielesale sale, ether thaa the priAeipal bHeiaees • a plaee ef 
~eiaeee, te a el:iel:e111er ha ... iR§' a preeJEistiRg eraer, it teAas te 
ii'IEiieate 111eter earria§'e, 

(d) eterage faeilities if the priAeipal b1:1siAees has 
Re reaeeAable eterage faeilitiee fer prepert) tral'lspertea fre111 
a peiftt ef maft•. 'Jtetl:ire er 'Aheleeale sale, il: teREie te irtEiieate 
met§e:p earFiage, 

(e) traHepertatieft ehar§le if the prineipal bt~eiFJteee 

aeeeeees a traRSf'B!'tatieA eharge, it tenae te iHEiieate meter 
earriage, 

~(4f~)--~a~Ei~.e~r~t~ise4i~n~g~e~r~h~e~l~Ei~iAAGg~e~l:iHt~t~e~t~rreaftftSS~p~e~'!'~t~f~e~r~eet~hh•ee~r~e~­
if the p:dReipal eusiReee aa • e'!'tises er he lEis itself eut te 
tral'lepe!'t fer ethers, it teHEie te iaEiieate 111eteF eaFFiage. 

AUTH: Sec. 69~12-201, MCA; IM£, Sec. 69-12-101, MCA 

RULE V. 38.3.1005 EXCLUSION INAPPLICABLE IN CERTAIN 
PRINCIPAL BUSINESSES (1) and (a) No changes. 

(b) the principal business is a transportation business 
(except nontransportation divisions of a principal transporta­
tion business) . 

AUTH: Sec. 69-12·201, MCA; IM£, Sec. 69-12-101, MCA 

3. Comments received and responses by Commission: 
Comment: The Administrative Code Committee staff comments 

that it is unclear as to why the agency is responding with 
rules over 50 years since Gamble-Robinson was decided. It 
suggests that the agency reference evidence, event, or reason 
why rules are necessary at this time. 

Response: Problems experienced in recent increased activ­
ity on the topic have made it apparent that relying solely on 
prior agency opinions as the means through which the basic law 
and related requirements are reviewable by the agency, parties, 
and the public is inefficient and cumbersome. Rules are rea­
sonably necessary to resolve this. In addition, rulemaking is 
an adequate means of providing an opportunity to a broad seg-
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ment of the public for general comment, previously a matter 
left to a few contesting parties in specific cases. 

Comment: Jerome Anderson comments that the agency appli­
cation of the primary business test has been case by case and 
should continue to be so. He suggests that the guidelines 
should continue to be formed in agency opinions. Beach Trans­
portation agrees that the rules are unnecessary as the system 
in place for over 50 years works fine. Rocky Mountain Trans­
portation also agrees that there is no need for the rules and 
suggests that the absence of rules has not hampered the agency. 
On the other hand, Grouse Mountain and Montana Innkeepers com­
ment that the rules will foster a uniform application of ~ 
ble-Robinson and promote predictability. Solid Waste Contrac­
tors comments that the rules will improve the public under­
standing and facilitate the agency decision-making process. 

Response: Both sides of this argument have some positive 
points. However, in this instance, the PSC favors rules and 
anticipates that they will make the law applying more accessi­
ble and application of the law more predictable. Furthermore 
the proposed rules are not intended to be the final word on the 
"primary business test." In the absence of a fairly clear 
factual case, much is left for case-by-case determination. For 
additional response, please also refer to the response immedi­
ately above. 

Comment: Mr. Anderson suggests that the rigid criteria is 
not good when the nature of transportation needs and facts can 
vary so widely. He is concerned that, under the rules, form 
will take precedence over substance. He suggests that the 
rules actually confine the agency and do not untangle any ex­
isting quandary. Similarly, Vern and Shane Reum (Tires-R-Us) 
suggest that it is difficult to attempt to reconcile, by rule, 
the different requirements of the wide variety of possible 
facts and shipper and carrier needs. Because of this, it sug­
gests that the rules will not resolve the problem of consistent 
application. Rocky Mountain argues that the rules will not 
provide for consistency because the facts of each case are the 
true variable. It also suggests that the rules create a situa­
tion wherein the agency can act in any way it sees fit, invit­
ing inconsistency, and that the rules set the stage for grant­
ing any request for exclusion. Beach Transportation and Hall 
Transit Charter Service comment that the rules may simply in­
vite further legal challenges. 

Response: The PSC acknowledges that these comments point 
to a general problem that could occur with any rule. However, 
although this attempt to codify the basic concepts of something 
that has long been dealt with on a case-by-case basis, does 
remove a certain amount of "comfort" in permissible "flexibili­
ty," it also tends to reduce the probability of being arbitrary 
or ruling inconsistently or promoting unnecessary debate or 
inviting administrative action or litigation on points simply 
because the basic law is not clear or certain enough to guide 
an interested person in the right direction. To the extent 
that is presently possible, the rules commit on many of the 
basic points and should eliminate uncertainty and dispute over 
them. 
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Comment: Randall Johnson (Flathead Glacier Transportation 
and Whitefish Sober Chauffeur Taxi) comments that Gamble-Robin­
son does not apply to the transportation of persons or the 
property of others. Rocky Mountain suggests that the rules 
should apply only to freight (not passengers), but it bases its 
argument on safety reasons. 

Response: It is true that the facts in Gamble-Robinson 
involved only the transportation of property. However, the 
statutes being analyzed by the court pertain to the transporta­
tion of both property and persons, with no distinction whatso­
ever. An interpretation of the statutes in regard to one 
(property) would certainly extend (logically and legally) to 
the other (persons), as it is the same law which governs both. 

Comment: Mr. Johnson submits that the rules are in viola­
tion of the agency duty to promote common carriage. Solid 
Waste Contractors suggests that the agency should consider the 
rules in the context of a strong motor carrier industry. Beach 
comments that the public, through its legislature, has demon­
strated that it wants regulated carriers. Beach, Hall, Foosco 
(City Cab), and TBB Limited (Yellow Cab) are concerned about 
degradation of the transportation industry resulting from the 
proposed rules, as there would be no monitoring or regulation 
of the excluded transportation for safety and insurance purpos­
es and there would be unfair competition for rate purposes. 
Hall also comments that the rules amount to deregulation and 
jeopardize the transportation industry. Intermountain Trans­
portation also submits written comments that it is opposed to 
the rules. 

Response: The PSC agrees that it has a duty to promote 
common carriage. However, this duty cannot be properly ful­
filled by ignoring valid law. The "primary business test" is 
valid law, as declared by the highest court of this state. The 
legislature has done nothing to indicate that it wants this 
judicial interpretation changed. Being valid law, it must be 
considered and applied. Please also refer to the response 
immediately below. 

Comment: Foosco and TBB comment that cab companies are 
losing business to lodging facilities providing shuttle trans­
portation service to airports and shopping and recreational 
activities. However, they do not generally oppose lodge trans­
portation to and from points of connection with other common 
carriers and support the rules if implemented in accordance 
with the initial declaratory ruling in Grouse Mountain. They 
comment that it is unfair to allow unregulated carriers to 
perform the same service as regulated carriers, as it dilutes 
the ability to operate in a financially secure manner. 

Response: The PSC would 1 ike to ensure that regulated 
carriers remain sound businesses. The PSC realizes that exemp­
tions and exclusions from regulation will have some effect on 
regulated carriers, especially when they result in placing an 
unregulated carrier in direct competition with a regulated 
carrier. However, in regard to the "primary business test" 
rules, the PSC is not attempting to create the law, it is at­
tempting to codify the existing law. Whether the law is by 
rule or otherwise, it must still be administered. 
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Comment: Big Sky of Montana, Bucks T-4 Lodge, and Winter 
Sports (Big Mountain) comment that it is essential that hotels, 
resorts, dude ranches, and similar destination resort opera­
tions, full service or otherwise, be able to provide transpor­
tation services to guests. They, along with Grouse Mountain 
and Montana Innkeepers, also urge the agency to add a specific 
subsection which allows the transportation of lodge and recre­
ation customers. Grouse Mountain comments that tourists arrive 
with the expectation that they will be cared for, including 
being transported when and where they want, and it cannot com­
pete unless it can meet its guests needs in the transportation 
area. Grouse Mountain submits that its own destination resort 
operations would be in jeopardy absent ability to transport its 
guests. Montana Innkeepers comment that destination resorts 
need the flexibility to meet guest expectations in the area of 
ground transportation. Winter Sports, as a destination resort, 
feels that it must meet the needs of its guests by being able 
to provide transportation. On the other hand, from the carrier 
perspective, Rocky Mountain comments that tourism is Montana's 
largest industry and the rules allow unregulated entry for 
scores of tourism related businesses. 

Response: Through the proposed rules, the PSC is not in­
tending to go beyond simply codifying the law of the "primary 
business test." It is not intending (it may not have the au­
thority anyway) to extend or diminish the exclusion in regard 
to any particular segment of the regulated or unregulated 
transportation industry (unless there is case law tending di­
rect otherwise) . The comments above identify individual inter­
ests that the PSC cannot remedy through the proposed rules. 

Commept: Reum comments that Gamble-Robinson does not ad­
dress many of the matters proposed in the rules. 

Response: The PSC disagrees. Directly or indirectly. 
there is a reasonable basis in Gamble-Robipson for all points 
expressed in the rules. 

comment: Rocky Mountain Transportation suggests there is 
no legislative direction to make the rules. It comments that. 
the rules simply codify prior agency decisions which have been 
properly and judiciously considered to a score of various sce­
narios and infringe on the prerogative of the legislature. 
Reum also questions the statutory authority to make the rules. 
They also question whether the public has been adequately no­
ticed of the rulemaking. They and Rocky Mountain suggest that 
legislation is the proper way to address such significant poli­
cy decisions. 

Response: This agency has a law to administer and it has 
a broad authority to make rules on the law that it administers. 
The PSC believes that the authority clearly extends to the 
p.-esent proposed "primary business test" rules. The public has 
been lawfully noticed as this proceeding has been conducted 
pursuant to MAPA. Public notice has been given in accord with 
that law. 

Comment: Sure-Way suggests that pretreated wastes should 
be separately considered. Solid Waste Contractors suggests 
that recyclables should be given special consideration. Reum 
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suggest that the agency must take into account different class­
es of carriers. 

Response: Again, the PSC is not intending (and it might 
not have the required authority) to fashion the exclusion in a 
way favorable to any particular segment of the regulated or 
unregulated transportation industry. 

Comment: Solid Waste Contractors proposes that a general 
statement capturing the "global" concept of incidental trans­
portation be included. 

Response: The PSC believes that any required "global" 
concept is adequately expressed in the proposed rules. Rule I 
expresses what is believed to be an adequate overall picture. 
To place the remaining details in some kind of narrative does 
not appear to be necessary. 

Comment: In regard to proposed Rule II I ( 5) • Solid Waste 
Contractors propose that the dominant character (transportation 
or nontransportation) of the service to the customer be an 
element. 

Response: The PSC believes that dominant character or 
value to the customer (the relative weight that the customer 
gives to the transportation element of the overall service) may 
be a relevant factor. However, dominant character should be 
disclosed by an analysis of the business itself. Value to the 
customer is somewhat extrinsic to the main concern of identify­
ing the princip? 1 and incidental parts of the business. There­
fore, it might only be considered if all other factors leave a 
legitim.ate question. In any event the PSC has determined that 
it will not adopt the factors rule in question. 

Comment: Solid waste Contractors oppose, and predict 
problems with, financial data as being a prime factor, espe­
cially in small businesses where accounting may not properly 
differentiate between elements and also in the context that 
financial data may be allocated in various ways and can b"' a 
subject of debate. It is uncertain of the meaning of the last 
sentence in Rule III(3). 

Response: The PSC bP.lieves that financial data is of 
paramount importance in determining whether an aspect of a 
business is principal or incidental. The PSC recognizes that 
supporting financial data must be in line with accepted ac­
counting practices and must be credible and carefully reviewed. 
The last sentence in Rule I I I ( 3) was intended to mean that 
something like employee hours devoted to transportation would 
not be separately considered as a factor if the employee pay­
roll expenses already provide the answer to any pertinent ques­
tion. In any event the PSC has determined that it will not 
adopt the factors rule in question. 

Comment: Sure-Way Systems comments that the rules do not 
establish a pass or fail test and simply provide more room to 
argue about the concept. It argues that the rules should be 
more clear cut. 

Response: The rules attempt to set forth the basics of 
the "primary business test." It is true that they do not re­
solve all possible argument and debate. There will still be 
questions of fact. There will still be a case-by-case analy­
sis. Parts of the "primary business test" are presently inca-
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pable of being reduced to absolute certainty or mathematical 
precision. 

Comment: Sure-Way suggests a fixed percent ratio of fi­
nancial data be assigned for determining principal or inciden­
tal. 

Response: The PSC rejects a fixed percent ratio. There 
is no fixed point at which an element of a business can be 
deemed "clearly" principal or incidental under the "primary 
business test." The test is not mathematical. However, as a 
guide, in theory, transportation probably becomes a candidate 
for being incidental at just less than 50 percent of the over­
all business and the further below 50 percent the more inciden­
tal it becomes. 

Comment: In regard to Rule II, Sure-Way suggests that 
words used in the rules, like "incidental," "subordinate," and 
"appendage," are litigation dream words. Northern Plains Re­
source Council, waste Task Force, submits a similar comment 
that the undefined term "incidental" will pose legal problems 
in the future and should be replaced by more tangible terminol­
ogy. In regard to Rule III, Solid waste Contractors suggest 
that the rule terminology that is permissive (agency "may con­
sider" certain factors) be changed to mandatory as it is diffi­
cult to tell when the PSC will apply the factors. 

Response: The PSC disagrees that the words themselves are 
problematic. The debate will be over whether the facts estab­
lish that the definitions are met. Under the rules this will 
be no more problematic than in the absence of rules. In regard 
to making factors mandatory, the PSC prefers to preserve dis­
cretion in what factors it will consider. However, if a factor 
is demonstrated to be material and not duplicative of another, 
the PSC will consider it. 

Comment: In regard to Rule II(l) (b), WWSS Associates com­
ments that every business and aspect of a business is to gener­
ate a profit. Solid Waste Contractors comment that it is im­
portant to determine whether the purpose of transportation is 
to profit and also suggests that it be a designated factor. 

Response: This "profit" concept can only be understood in 
context. In context, the rule means that if the transportation 
does not directly benefit the business in some way other than 
merely generating a profit, it will not be considered inciden­
tal. 

Comment: In regard to Rule IV, Johnson argues that ~ 
ble-Robinsgn does provide that the effect of the "primary busi­
ness test" on licensed carriers must be considered. Solid 
Waste Contractors also questions whether this rule on competi­
tion is consistent with Gamble-Rgbinsgn and Schgck and suggests 
that the proposed rule is in direct conflict. 

Response: If the rule is adopted it will essentially 
overrule Schock on that point. However, the proposal is not in 
conflict with or even inconsistent with Gamble-Robinson. under 
Gamble-Robinson incidental transportation can compete with 
regulated transportation -- those engaged in incidental trans­
portation simply cannot venture out and compete by actions 
constituting "motor carriage." 
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Comment: In regard to Rule V(l) (a), Reum argues that 
Solid waste Contractors opinion could vary from court to court 
under identical facts, that the underlying facts in that case 
were never completely developed in any event, and that the case 
cannot be a basis for the proposal that it has been referenced 
as supporting. Sure-Way also disagrees that Solid Waste Con­
tractors stands for the proposition proposed in the rules. 

Response: The PSC recognizes the legal effect of the dis­
trict court ruling. However, its interpretation of the ruling 
is consistent with the proposed rules. 

Comment: In regard to Rule V ( 1) (b) , Suhr Transport is 
concerned about the inapplicability of the incidental trans­
portation rules to a transportation business. Suhr, a trans­
portation business, also operates a nontransportation business 
(furniture), and is concerned that the rule would preclude 
incidental transportation for that business. Security Armored 
questions whether the rules prohibit the separate divisions of 
a transportation business from engaging in incidental transpor­
tation. WWSS Associates (Big Sky Industrial) comments that the 
inapplicability of the exclusion rule to a transportation busi­
ness may be extended to preclude carriers from engaging in 
incidental transportation simply because they hold a certifi­
cate. 

Response: The concerns are well taken, the rule is amend­
ed to clarify that nontransportation divisions (in fact or in 
law) of a transportation business qualify for the "primary 
business test" exclusion. 

Comment: Solid Waste Contractors is concerned about what 
procedure will be applied to process questions on the primary 
business test. 

Response: The procedure will be any of the standard pro­
cedures used to resolve questions of fact and questions of law 
(contested case or declaratory ruling procedure) . The PSC does 
not intend to create another procedure for processing questions 
on the "primary business test." 

4. Responses by Commissioner Bob Rowe. 
Geoeral: Persons commenting on all sides erroneously 

believed the Commission was attempting to revise its interpre­
tation of the primary business test. In fact, the Commission 
sought to agree on basic statements which would inform poten­
tial parties of the key elements. In that it succeeded. 

I disagree that the primary business test is "complicat­
ed." Rather, despite our best efforts to produce an objective, 
measurable standard, a large element of subjectivity remains. 
Individual commissioners still have quite different interpreta­
tions of key terms such as "in the furtherance of" and "in the 
scope of." My preference continues to be that we avoid making 
arcane distinctions unrelated to how businesses function in the 
real world. With one exception, noted below, these rules will 
not change my application of the primary business test in cases 
before the Commission. 

Factors: The Commission agreed to delete subsections (2) 
through (5) (f) of proposed rule III, which listed factors to be 
considered in making a primary business interpretation. The 
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rule had much merit, and was a sound response to the District 
Court's order in Montana Solid Waste Contractors v. PSC, First 
Judicial District, Cause No. BDV-92-448 (Order, September 21, 
1993). I reluctantly agree that an abbreviated discussion of 
factors is more workable. 

Percentage of Business: I found much merit in Sure-Way's 
suggestion that we set a ratio of transportation and nontrans­
portation business, using relevant financial data. This would 
have provided much certainty and avoided much disputation. I 
would have set the percentage low, for example no more than 20 
percent transportation business in order for the primary busi­
ness teet exception to apply. A low figure would have elimi­
nated most all concern that nontransportation businesses were 
encroaching on regulated transportation enterprises. 

Landfilling: The rules as proposed and adopted deny the 
primary business test exclusion to transportation of solid 
waste associated with a principal business of landfilling. 
Given the capital-intensive nature of landfilling the policy 
makes sense, ensuring that landfill operators do not escape 
regulation for their hauling businesses. As part of settlement 
negotiations in Solid Waste Contractors, ~. the Commission 
agreed to support legislation to this effect. Adopting the 
policy by rule is based upon the court's decision in that case. 

My only concern is that the rule we are now adopting may 
exceed what the district court thought it was doing. At the 
least, adoption of the rule constitutes one of the Commission's 
clearest acknowledgements that in fact it does make policy in 
the area of transportation regulation, rather than merely ap­
plying dusty Interstate Commerce Commission rulings. Having 
made that acknowledgement, the Commission should now take care 
that its decisions in other areas of transportation regulation 
also make sense in the real world. 

~t>Prn&<n~ 
Bob Anderson, Chairman 

CERTIFIED TO THE SECRETARY OF STATE JUNE 13, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.308 relating to ) 
Adjusted Gross Income ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
of ARM 42.15.308 relating 
to Adjusted Gross Income 

1. On March 31, 1994, the Department published notice of 
the proposed amendment of ARM 42.15.308 relating to adjusted 
gross income at page 657 of the 1994 Montana Administrative 
Register, issue no. 6. 

2. No public comments were received regarding the rule. 

3. The Department has adopted the rule as proposed. 

cku~J 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 13, 1994 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULES I (ARM 42.23.701) ) 
and II (ARM 42.23.702) relating) 
to Limited Liability Companies ) 

) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
NEW RULES I (ARM 42.23.701) 
and II (ARM 42.23.702) 
relating to Limited Liability 
Companies 

1. On April 14, 1994 the Department published notice of 
the proposed adoption of New Rules I (ARM 42.23.701) and II (ARM 
42.23.702) relating to limited liability companies at page 931 
of the 1994 Montana Administrative Register, issue no. 7. 

2. No public comments were received regarding these 
rules. 

3. The Department has adopted the rules as proposed. 

c~o~~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 13, 1994 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of NEW RULE I ARM 42.31.309; I 
II ARM 42.31.310; III ARM 42, I 
31.311; IV ARM 42.31.312; V I 
ARM 42.31.313; VI ARM 42.31. I 
314; VII ARM 42.31.315; VIII I 
ARM 42.31,316; and NEW RULE I 
IX ARM 42.31.317 relating to ) 
Regulation of Cigarette ) 
Marketing ) 

CORRECTED NOTICE OF ADOPTION 
of NEW RULE I ARM 42.31.309; 
II ARM 42.31.310; III ARM 
42.31.311; IV ARM 42.31.312; 
V ARM 42.31.313; VI ARM 42. 
31.314; VII ARM 42.31.315; 
VIII ARM 42,31.316; and NEW 
RULE IX ARM 42.31.317 
relating to Regulation of 
Cigarette Marketing 

TO: All Interested Persons: 
1. On May 26. 1994, the department published a notice 

at page 1453 of the 1994 Montana Administrative Register, Issue 
No. 10, of the adoption of the above-captioned rules I (ARM 
42.31.3091; II (ARM 42.31.310); III (.""''M 42.31.3111; IV (AHM 
4 2. 31. 312) ; V (ARM 4 2. 31. 313 I ; VI (ARM 4 2. 31 . 314) ; VI I (ARM 
42.31.315); VIII (ARM 42.31.316) and IX (ARM 42.31.317) relating 
to cigarettes and cost showing for regulation of marketing by 
the Income and ~'iscellaneous Tax Division. 

2. At the hearing held on these rules, the department 
agreed to make an amendment to ARM 42.31.315(2)(a) arid Al<M 
42.31.316(2)(a) and these two amendments were inadvertently 
omitted from the notice published on May 26, 1994. 'l'tw 
corrected rule amendments read as follows: 

RULE VII (ARM 42.31.315) GUIDELINES FOR WHOLESA~ERS 
(1) Cost to the wholesaler shall mean the basic cost of 

cigarettes to the wholesaler as defined in the Montana Cigarette 
Sales Act plus the cost of doing business by the wholesaler as 
evidenced by the accounting standards and methods regularly 
employed 011 a con:si:steut ba:si:s by the who±~..-+et i11 thei-r 
determiaratioar of costs f-o-r-th~purpo'Sf'--of-~f-edenri-----+rrcomeutznc 

reporting or for the putpos~ of de~-n+ng account\-ng---l"Tl"CCO!!e-in 
accordance witli yen~rally accept~d accounting pr-:i:-ncip1~n-d 
standards BY THE WHOLESALER FOR INCOME TAX REPORTING PURPOSES. 

(2) Costs of doing business by the wholesaler shall 
include: 

(a) all direct costs, including but NOT limited to: 
(i) inbound freight charges: 
(ii) labor costs to affix tax indicia; 
(iii) cost of equipment to affix hand stamps; 
(iv) ink; 
(v) glue; 
(vi 1 rental and maintenance expenses for the 

tax indicia; 
(vii) state and local cigarette licenses; and 

cigarette 
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(b) indirect overhead costs and expenses paid or incurred 
including but not limited to; 

( i) 
( i i) 
(iii ) 

officers); 

pre-opening expenses; 
management fees; 
labor costs (including salaries of executives and 

(iv) rents; 
(v) depreciation; 
(vi) selling costs; 
(vii) maintenance expenses; 
(viii) interest expenses; 
(\x) delivery costs; 
(x) all types of licenses; 
(xi) all types of taxes; 
(xii) all types of insurance; 
(xiii) advertising; and 
(xiv) any and all district, central, regional and national 

administrative and operational costs and expenses. 
(3) All indirect overhead costs including any pre-opening 

and central and regional administrative expenses shall bu 
allocated to petitioned location based eillier .:m-tne--pr-oportron 
ot'-"t-ot-a-t--.:lollar volume of cigatelle +mr-entory at--t-he-:!ocation 
for the ·period iu question to total dollat voinme of -a:H:­
±nventot y for said location an&-· period, ot upow-general-ly 
aeeept('d·n·--a=rrnting principles----regularly emplOyed ---by--the 
petit.i<.)ller ON A METHOD CONSISTENT WITH 1'HOSE REQUIRED FOR lNCOMF. 
TAX REPOqTING. All revenues and expenses paid or incurred shall 
be properly matched for the analysis period. 

~~~~-_y~RM 42.31.316) GUIDELINES FOR RETAILERS 
( 1) Cost to the retailer shall mean the bas1c cost of 

cigarettes to the retailer as defined in the Montana Cigarette 
Sales Act plus the cost of doing business by the retailer as 
evidenced by the accounting standards and methods regularly 
employed orr-a--eon-s±stent--t.asis by the retailer in~ his/her 
d!!l~rmination of cost for Ut@ parpo!l~ of £ed~ral income tax 
repotting or for the porpose of d~termiuing i11comf! in accotdan~ 
with genf!rally accepted aceonuting principles and staudards BY' 
THE RETAILER FOR INCOME TAX REPORTING PURPOSES. 

(2) Costs of doing business by the retailer shall include: 
(a) all direct costs, including but NOT limited to: 
(i) inbound freight charges; and 
(ii) state and local cigarette licenses. 
(b) indirect overhead costs and expenses paid or 

incurred including but not limited to: 
(i) pre-opening expenses; 
(ii) management fees; 
(iii) labor costs (including salaries of executives and 

officers); 
( iv) 
(v) 
(vi) 

rents; 
depreciation; 
selling costs; 
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(vii) maintenance expenses; 
(viii) interest expenses; 
(ix) delivery costs; 
(x) all types of licenses; 
(xi) all types of taxes; 
(xii) all types of insurance; 
(xiii) advertising; and 
(xiv) any and all district, central, regional and national 

administrative and operational costs and expenses. 
(3) All indirect overhead costs including any pre-opening 

and central and regional administrative expenses shall be 
allocated to the Montana location based either 011 the proper lion 
of total dollar volume of cigatette invelilory at-the-+ocat-i-on 
for the pet iod in quest i 011 to total doll at volume ut------ll:-l-i­
inoeulory fot said location and-----pet iod, uL npou -qenera-tiy 
accepted accounting principles regularly employed by the 
petitioner ON A METHOD CONSISTENT WITH THOSE USED FOR INCOME '!'AX 
REPORTING. All revenues and expenses paid or incurred shall be 
properly matched for the analysis period. 

3. All other rules found on the notice published at page 
1453 of the 1994 Montana Administrative Register, Issue No. 10, 
remain the same. Replacement pages for the corrected notice of 
amendment will be submitted to the Secretary of State on June 
30, 1994. 

~~44#2'-
CLEO ANDERSON M~t::L 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 13, 1994 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of [Rule I] 
46.9.611 and the amendment 
of rule 46.9.606 pertaining 
to contractor allotments for 
community block grants 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
[RULE I] 46.9.611 AND THE 
AMENDMENT OF RULE 46.9.606 
PERTAINING TO CONTRACTOR 
ALLOTMENTS FOR COMMUNITY 
BLOCK GRANTS 

1. On April 14, 1994, the Department of: Social and 
Rehabilitation Services published notice or the proposed 
adoption of [Rule I] 46.9.611 and the amendment or rule 46.9.606 
pertaining to contractor allotments for community block grants 
at page 933 of the 1994 Montana Administrative Register, issue 
number 7. 

2. The Department has amended rule 46.9.606 as proposed. 

3. The Department has adopted [Rule I] 46.9.611, 
TERKINATION OR REDUctiON OF ALLOTMENT as proposed. 

4. No written comments or testimony were received. 

Director, Social and~ilita­
tion services 

certified to the Secretary of State ____ J~u~n~e~1~3 __________ , 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the ~atter of the 
a~end~ent of rule 46.10.403 
pertaining to AFDC standards 
and payment a~ounts 
concerning shared living 
arrange~ents 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC STANDARDS AND 
PAYMENT AMOUNTS CONCERNING 
SHARED LIVING ARRANGEMENTS 

1. on May 12, 1994, the Department of Social and 
Rehabilitation services published notice of the proposed 
a~endment of rule 46.10.403 pertaining to AFDC standards 
and payment a~ounts concerning shared living arrange~ents at 
page 1264 of the 1994 Montana Administrative Register, issue 
number 9. 

2. The Department has a~ended rule 46.10. 403 as proposed, 

3. The Department has 
commentary received: 

thoroughly considered all 

COMMENT: The ~apartment's proposed policy concerning shared 
living arrangements does not comply with federal regulations 
governing the AFDC program at 45 CFR ~33.~0(a) (5). 45 CFR 
233.20(a) (5) requires that proration of the allowance for 
shelter and utilities be made on a reasonable basis. Thus 
proration must be based on actual shared expenses, rather than 
on assumptions regarding the sharing of expenses. 

RESPONSE: The department believes that the AFDC standards for 
assistance units in shared living arrangements are reasonably 
based using the current methodology for setting needs and 
payment atandards and therefore are in compliance with the 
requirements of 45 CFR 233.20(a) (5). 

COMMENT: The department's proposed policy conflicts with 45 CFR 
233.90(a) (1), which states that "the inclusion in the family, or 
the presence in the home, of a 'substitute parent• or 'man-in­
the-house• or any individual other than one described in this 
paragraph is not an acceptable basis for a finding of ineligi­
bility or for assuming the availability of income by the 
State ••. " 

R~SPONSE: The proposed policy is not based on the assumption 
that the other individuals sharing a place of residence with the 
AFDC assistance unit also are sharing their income and/Or 
resources with the AFDC unit. Rather it is based on a proration 
of the shelter co~ponent of the needs standard among all the 
individuals who reside together, including non-members of the 
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AFDC assistance unit. The income and resources of non-members 
of the assistance unit are not considered in any way available 
to the AFDC unit. 

4. 
1994. 

These rule amendments will take effect on July 1, 

Rule Revewer Rehabl.ll.ta-

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC income 
standards and payment 
amounts 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC INCOME STANDARDS 
AND PAYMENT AMOUNTS 

TO: All Interested Persons 

1. On April 28, 1994, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.l0.40:>pertaining to AFDC income standards and 
payment amounts at page 1090 of the 1994 Montana Administrative 
Register, issue number a. 

2. The Department has amended the following rule as 
proposed with the following changes: 

46.10,403 TABLE OF ASSISTANCE STANDARDS Subsections (1) 
through (2) remain as proposed. 

(a) Gross monthly income standarrts to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in ARM 
46.10.505. 

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN ADULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. of With Without 
Persons shelter Shelter 

in Obligation Obligation 
HQU§!:bol~ Eet: Montb P~r Monj;h 

1 $ ~ .2..!!2 $ ~ .ill 
2 't-4-9 ill. ~ ltl 
3 9+5 98GJ. 4--4-6 471c0 
4 h+W 1,177 ~ 596 
5 ~ ~ ~ 7B2 
6 h-5-* L.2.l.i.l =R4 !!.ll 
7 h-'*6 hl.£2 $4 934 
8 h%1< 1.9667 9-9-lc 1, 0 3 6 
9 ~~ ~ 1,1332 

10 ~ L.l.2!l ~ 1,227 
11 ~ L..2J.Q ~ l,~MlO 
12 ~ .L1.ll ~ L..lll 
13 ~ L:li2 ~~ 
14 ~ ~...ti.2 ~~ 
15 ~ l......21.2 ~ .l...QM 
16 ~ 2,5934 ~ 1,661<3 
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(b) Gross monthly income standards to be used when no 
adults are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in ARM 
46.10.505. 

!,<BQlHz MQHIHLX XH~QM~ ~IAHOABO~ IQ a~ USED ~EM l!O ADUI;IS ARE 
INCLUDED IN IHE ASSISTaNCE WIT 

No. of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
HOl.!§;fllQll:l ff[ MRntll e~;r;: M2ntll 

1 $ ~ .ill $ * so 
2 3-9-6 ti!l ~ .ill 
3 ~ Qll ~ ltl 
4 ~ 834 +H. 47-i·O 
5 %-6 .l...J2ill 5-6-il- 5m 
6 ~ L.22.ft1 ~ 71+8 
7 -1-rm 1. 45-960 ~ 836 
s ~ 1.66-4-5 ~ 951 
9 ~ .L..l.2.!,2 ~ 1,049 

10 ~ .L..ll..2!U ~ 1.143 
11 ~ l....22Q ~~ 
12 ~~ ~ .L...ll.1 
13 ~ 2.12'1-S ~ L4H2 
14 ~ 2.2i9..Q.2 -h-+1-5 ~ 
15 ~~ -1,4-'H- 1.57'1-6 
16 ~~ ~ 1,65~2 

Subsections (2)(c) through (4) remain as proposed. 
(a) Maximum payment amounts to he used when adults are 

included in the assistance unit are compared to the difference 
between the assistance unit's net monthly income and the net 
monthly income standa4d defined in ARM 46.10.505. 
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MAXIMUM PAYMENT AHOVNTS TO BE USED WHEN ADULTS ARE 
IVCLUPEP IN THE ASSISTANCE UNIT 

No. of 
Persona 

in 
Household 

l 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

-~ Q"H<Jal>iaft 
~ 
s~ 
~ 
~ 

~ 
~ 
~ 

~ 
~ 
~ 
~ 

~ 
.H-.-9+ 
~ 
~ 
~ 
~ 

Without 
Shelter 

Obligation 
Per Month 

$~~0 
~ ;!00199 
~~ 

=~ ~ :39"6 
4U 4~40 
<1¥.. !.!l.Q 
~ 52~0 

~~ 
M.Q ~ 
~ 622 
6H 652 
(,44 68Ql 
M.S~ 

~ 
~ 

e"avau,.,,. 
P<>t9H 
$~ 
~ 
i-.-.lQ 

+..-<» 
~ 

H-r9G 
~ 
~ 
H.-H 
~ 
~ 
~ 
~ 
~ 
~ 

~· 
(b) Maximum payment amounts to be used when no adults are 

included in the a~~istance unit are compared to the difference 
between the ass1stance unit's net monthly income and the net 
monthly income standard as defined in ARM 46.10.505. 

MAXIMUM fAYM~HI AMOUNIS TO BE USED WHEN NO ADULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. of With - Without ~ 
Persona Shelter ~ Shelter ~ 

in Obligation QloHgall~911 Obligation GloHOJatl.eA 
Housth2ls! (!e[ Honth Pep !lao Pei Month Pe~ ll<h 

1 S&b ~ s~ s ~ ll s~ 
2 ~ 5-..<.Q && no ~ 
3 ~ ill ~ ~ 146- ~ 
4 ~ ill H-.+1- ~ i!OOl99 ~ 
5 4-i-& mt ~ ~ill '1-.-9-+ 
6 ~ ~ ~ 3045 ~ 
7 S86 ill ~ ~m- H--rlG 
8 ~ llil ~ ~ill ~ 
9 ~ 749 ~ ~~ ~ 

10 ~ 1..W ~ 4§.9 ~ ~ 
11 +3.} ill ·~ #+~ 

U-.-1;.+ 
12 8H tii.! ~ 531 ~ ~ 
13 ~ 2.!U ~ ~ 99 ~ 
14 &83 ~ ~ ~~ ~ 
15 ~ 21.1 ~ !!! ~~~ ~ 
16 ~ 1,0045 ~ ~ 

AUTH: sec. 53-4-212 and 5J-4-2H MCA 
IMP: sec. 53-4-211 and 53-4-241 MCA 
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3. No written comments or testimony were received. 
However, some figures are being changed in the tables of gross 
monthly income standards and maximum payment amounts are being 
made because computational errors were discovered. 

4. These amendments will take effect on July 1, 1994. 

Director, Soc~l and Rehabilita­
tion Services 

Certified to the Secretary of State, June 13, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.503, 46.12.504, 
46.12.505, 46.12.506, 
46.12.507, 46.12.508 and 
46.12.509 pertaining to 
medicaid coverage and 
reimbursement of inpatient 
and outpatient hospital 
services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.503, 46.12.504, 
46.12.505, 46.12.506, 
46.12.507, 46.12.508 and 
46.12.509 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF INPATIENT 
AND OUTPATIENT HOSPITAL 
SERVICES 

TO: All Interested Persons 

1. on April 28, 1994, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.503, 46.12.504, 46.12.505, 46.12.506, 
46.12.507, 46.12.508 and 46.12.509 pertaining to medicaid 
coverage and reimbursement of inpatient and outpatient hospital 
services at page 1076 of the 1994 Montana Administrative 
Register, issue number 8. 

2. The Department has amended rules 46.12.503, 46.12.504, 
46.12.507 and 46.12.508 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.505 INPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
Subsections (1) through (10) (b) remain as proposed. 
(11) Inpatient hospital service providers shall be subject 

to the billing requirements set forth in ARM 46.12.303. The 
attending physician must, shortly before, at, or shortly after 
discharge (but before a claim is submitted), attest in writing 
to the principal diagnosis, secondary diagnoses, and names of 
procedures performed. The following statement must immediately 
precede the physician's signature: "I certify that the 
narrative descriptions of the principal~ and secondary diagnoses 
and the major procedures performed are accurate and complete to 
the best of my knowledge." In addition, when the claim is 
submitted, the hospital must have on file a current signed 
acknowledgement from the attending physician that the physician 
has received the following notice: "Notice to physicians: 
medicaid payment to hospitals is based in part on each patient's 
principal and secondary diagnoses and the major procedures 
performed on the patient, as attested to by the patient's 
attending physician by virtue of his or her signature in the 
medical record. Anyone who misrepresents, falsifies, or 
conceals essential information required for payment of federal 
funds, may be subject to fine, imprisonment, or civil penalty 
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under applicable federal laws." The acknowledgement must have 
been completed within the yea~ p~ia~ ta the avemiaaian sf the 
~ QPON BEING GRAHTED APMITTING PRIVILEGES AT THE HOSPITAL. 
The provider may; at its discretion, add to the language of this 
statement the word "medicare" 60 that two separate forms will 
not be required by the provider to comply with both state and 
federal requirements. In addition, the except for distinct part 
rehabilitation units and hospital resident cases. provider§ may 
not submit a claim until the recipient has been either: 

Subsections (11) (a) through (12) (b) (iii) remain as 
proposed. 

(13) The medicaid statewide average cost to charge ratio 
equals -r6& ....§.§_, 

MCA 

Subsections (14) through (17) remain as proposed. 

AUTH: 53-2-201 and 53-6-113 MCA 
IMP: 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-6-141 

46.12.506 OQTPATIENT HOSPITAL SERVICES. DEFINITION 
Subsections (1) through (1) (b) remain as proposed. 
(i!l Medieaid shall net make an.· pa'fment. er reimb!I!'Bement 

fa~ &!1\patient hes»ital seryiees prexided in aa§ellite er braneh 
faeilities ef previder hespital faeilities that are na\ 
plwsieall'J' 1eeate!l wUhio a lieensea and eertifid hespitol 
foeilih ~;~nless t,he eateHUe e:r l:!:raneh tosility meets the 
lieensvre and eertitieatisn reguirements ef subseetien Cll, 

Cal seryieee ereviEleEl in satellite sr Braneh faeilities ef 
trevijer bespital faeilitiee will be eeneidered te -e provided 
P't' an inetitlltien that is lieensed er fernally aepre't'ed as o 
haspital fer I!!!;Hseea ef evbeeeUen Cll Cal enly if the satellite 
er l!!taneb faeilHw itself hoe been inepee\e!l 1!1\llt'\'S't'Bd er 
etberwiee det;ei!'J!lined by \1:\e liee!'lain!! a\ttbed§y t;e meet 
opplieahle standards and! 

fil the satellite er braneb effiee !a indeeende!'IUy 
lieeneed er fel:'!lally APJ!fO"!!!I 119 a beepitlal, er 

Hi! §be Pl•"ideP heepHiol'e Heense er feHal appreyal 
d!!!Nmenta epeeifieally indieate that, §be aa\ellite er l!roneb 
effiee is lieensed er fermally aepre•.•ed ae part ef the PreYider 
faeilitlr's beepUal lieenee er hmal oppreval. 

Cbl Serdees I!P!I"ided in sa1;ellH;e er braneh faeilities of 
prewider beapi§ol faeilitiee will be eenaidered te De erevided 
by an institMtien that meets §he remairemente fer partieipatien 
in me!lieare tor l!llfpases of euJ:peeeUen Ill fpl enly if the 
ea$elHU Sl' praneb faeili\y itself boo eeen inepeeted I BMI!'Ve'fe!l 
er otherwise determined t&· tlb• eertlifieation or ooo~edi§atlion 
entlit,y h meet, opplieable atandarda and! 

til tiM satellite or bnneb effiee is independenur 
eer\ified er oeeredited oa a baati§ol er 

fHI the ue"i!ler baapital'a eerUUeatien or aeere!lita 
\ian doegenta apeeifiaallu inji.eate that! t;be ootellite er 
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-•oneb effiee ia ee•tified er oeeredi\ed oa tort of \be pre?ider 
foeility'a beapi\ol eertifieotien or oeeredi\otien. 

Subsection (3) remains as proposed in text but is 
renumbered as subsection (2). 

Alliii: 53-6-113 HCA 
I.HE: 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-6-141 

MCA 

46.12.509 ALL HOSPITAL REIMBUBSEHENT. GENERAL 
Subsection (1) remains as proposed. 
Cal The department may reauire providers of inpatient or 

outpatient hospital services to obtain authorization from the 
department or its designated reyiew organization either prior to 
provision of services or prior to payment. 'fe he effeeUve onv 
deportment prier ovtberieotien re~irement •vet be set ferth in 
fiUe 4!i ebopter 12 • in the detut;ment' e provider manvol 
opalieo.le te \be ••r·iee eoteaef\ er in a wrti\en nettee moiled 
to all preytdero tn \he affeetld oer•rtee eoteeen etl least 3Q 
dan tn ad"aftea af the etfesUye date ef the vrhr avtherhaUee 
regdrement• 

Cil MEDICAID REIHBUBSEMENT SHALL NOT BE MhDE UHLESS THE 
PROVIDER HAS OBTAT~ED AUTHORIZATION FROM THE DEPARTMENT OR ITS 
DESIGHATED REVI-W OBGAHIZATION PRIOR TO PROVIPING AHX OF THE 
FQLLQWING SERYICES: 

!AI INPATIENT PSYCHIATRIC SERVICES PROYIPED IN AN ACUTE 
CABE GENERAL HOSPITAL OR A DISTINCT PART PSYCHIATRIC YNIT OF AN 
ACUTE CABE GENERAL HOSPITAL; 

CBl INPATIEHT REHABILITATION SERyiCES; 
CCI ALL INPATIENT HOSPITAL SERVICES PROYIDEP IN HOSPITAL§ 

IQCATED MOBE T1W! 100 MILES QUTSXPE THE BORDERS OF THE STATE Ql 
MQNTAlfA: 

lPI 
UNDER ARM 

<El 
SERVICES; 

(f) 

SERYICES, 

SERVICES RELATED TO OBGAH TBANSPLAHTATIONS COYEREP 
46.12,583 AND 46.12.584; 
OQTPATIEHT PABTIAL HOSPITALIZATION OR PAY TREATMENT 
OR 
OUTPATIENT HOSPITAL CHEMICAL DEPENDENCY TREATMENT 

Subsections (1)(b) and (2) remain as proposed. 
Cal Inpatient and outpatient hospital services reimburse­

ment under the retrospective cost-based methodology for a 
hospital that is identified by the department as a distinct part 
rehabilitatign unit. an isolated hqspital or an out-gt-state 
hgspital locatld more than 100 miles outside the state of 
Montana is sub1ect to the proyisions regarding cost reimbyrse­
ment And coyerage limits and rate gt increase ceilings specified 
in 42 CFR 413,30 through 413,40 C1gg2l. EXCEPT AS OTHERWISE 
PROVIDED IN THESE RULES, T))e department herebY adopts and 
iQCprpgroteo herein by reference 42 CFR 413.30 through 413,40 
(1992!, A cgpy of 42 CFR 413.30 tbrough 413.40 C1992l may be 
ObtAiDid tbrqugh the Qepartment of Social and Rehabilitation 
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Services. Medicaid Seryices pivision. P.O. Box 4210. 111 
SaD4ers. Helena. Montana 59604-4210. 

Subsections (2)(b) throuqh (5) remains as proposed. 
Cal for facilities located outside the state of Montana 

and more than 100 miles from the Hontana b9rder. the base year 
is the facility's cost report for the first cost reporting 
period ending during or after calendar year 1991 that both 
coyers 12 months and includes Montana medicaid inpatient 
hospital costs. EXCEPTIONS WILL BE GRAHTEP ONLX AS PERMI'ITED BY 
THE APPLICABLE PROVISIQHS OF 42 CFR 413,30 OR 411.40 (1992!. He 
exeep\iens te this rYle will oe granted, Exeeptien vre"is!ene 
een\o!ne!l in HSFlJ Pab, 15 an!l til efB Ul 49 !Ia ft!!\ apply fer 
DY~peeeS Of determining \be oaee POflOd »Dder these r»leSt 

Cbl For distinct part rehabilitation units identified in 
ARM 46.12.503(51. the base year is the facility's cost report 
for the first cost reporting period ending after June 30. 1985 
that both covers 12 months and includes Montana medicaid 
inpatient hospital costs. EXCEPTIONS WILL BE GRhNTED ONLY AS 
PERMITTED BY THE APPLICABLE PROVISIONS OF 42 CFR 413,30 OR 
413.40 11992!. Ne exeeptien te tbis rele •dll oe arante!l, 
Sxeeptien preyieiens eentained in H€fA PMB• 15 and 42 GFR 413t49 
de net aeply fer P»rpeses ef !letermin!ng the Base peried Ynder 
these rvlee, 

lcl For isolated hospitals as identified in ARM 46.12,503 
Cl7l. the base year is the facility's cost report for the first 
cost reporting period ending after June 30. 1993 that both 
covers 12 months and includes Montana medicaid inpatient 
hospital costs. EXCEPTIONS WILL BE GRANTED ONLY AS PERHITTEP BY 
THE APPLICABLE PROVISIONS OF 42 CFR 413,30 OR 413.40 (19921. He 
eueep!iiens te this r1ile will be grante!l• Bxeep!iien pre"hiene 
eentainea in I!Cflt P!dih lS an!l 12 GfR 413 c4 9 de ne!i appl'f ter 
e~rpeeee sf Bete~mjning the base perie!l ande~ \heee rYlee, 

Subsections (6) throuqh (8) remain as proposed. 

4, The Department has thoroughly considered all 
commentary received: 

COMMENT: one commentor, after review of the proposed FY95 ORG 
tables provided by the department, suggests that two additional 
DRGs be included in the FY95 tables. These are DRG 493 
(laparoscopic cholecystectomy with complication) and DRG 494 
(laparoscopic cholecystectomy without complication), which are 
missinq from the tables. These two DRGs are included in the 
medicare ORG tables and it would promote consistency if DRG 493 
and 494 were in the medicaid tables also. 

RESPONSE; The department updated and installed a new qrouper 
version for the medicaid proqram in fiscal year 1994. The 
departaent is currently usinq the version 9. 0 DRG qrouper. 
Prior to this change, the department was usinq medicare's 
version 4. 0 DRG grouper. Medicare is currently using the 
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version 11. 0 DRG grouper. The version 11. o grouper was 
implemented by medicare on october 1, 1993 and includes 
additional DRGs that are not included in version 9. 0. The 
department will not include these additional DRGs in the 
medicaid DRG table as we are not proposing that the medicaid 
grouper be updated from version 9.0 to version 11.0. 

COHMEHT: Some commentors expressed concern regarding the cost 
outlier thresholds in the new table of DRG weights and thres­
holds for fiscal year 1995. The commentors feel that several of 
the DRG cost outlier thresholds are inappropriately high when 
compared to the corresponding relative weights. The commentors 
believe that these cost outlier thresholds should be reduced. 
In addition, one commentor feels that most cost outlier 
thresholds have increased, resulting in an additional financial 
loss to health care providers. 

RESPONSE: The cost outlier thresholds are calculated using a 
standard deviation test based upon 1991 hospital claims data. 
The cost outliers were determined during the calibration of the 
DRG weights and thresholds for f !seal year 1994. The cost 
outlier thresholds are updated annually to reflect the average 
statewide increase in charge levels, to account for changes in 
charge factors that affect the costs of providing services to 
recipients. The department applied a 4.3\ state charge index to 
the cost outliers for fiscal year 1994. For fiscal year 1995 
the cost outlier thresholds will be inflated by 7. 9\. This 
percentage increase is the "state charge index", which is 
calculated by the department based upon inpatient hospital 
claims information. This index represents the percentac;re change 
in hospital charges, adjusted for case mix, from the 1991 base 
year. 

The changes to the cost outliers do not result in financial 
losses for health care providers. outliers thresholds are set 
at levels such that cases being paid as outliers are, in fact, 
infrequently occurring cases. The outliers do not represent an 
important payment algorithm for the prospective payment system, 
but reflect marginal costs so that a hospital is no better or 
worse. off as a result of the patient stay extending beyond the 
threshold as compared to the patient beinc;r discharged at the 
threshold. 

With respect to many of the DRGs and cost outliers identified by 
the commentors, it should be noted that some of these DRGs 
include stop loss provisions. These stop loss provisions are 
provided for DRGs which 'lol'ere det-.rmined to be unstable. The ORG 
weight is the basis for payment of these DRGs, except that, if 
estimated charges are less than 75\ or greater than 400\ of the 
ORG pa}'llent, then the DRG is paid at esti111ated cost. The 
estimated cost is determined by applying the statewide cost-to-
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charge ratio to the billed charge. The large referral hospitals 
are not included in this provision because their case load is 
large enough for the DRG pay.ent to be intrinsically stable. 

COMMENT: One collllllentor expressed concern whether the DRG system 
modifications established one year ago fulfilled the depart­
ment's goals. Hospitals previously expressed concern that the 
department had not adequately monitored the old ORG system and 
SRS had pledged to keep hospitals informed about the performance 
of the new system. To date, no reports have been shared with 
hospitals. The commentor is particularly concerned whether the 
system is paying less than the department's goal of paying 
hospitals 93 percent of aggregate hospital costs, whether the 
outlier pool set aside was over- or under-estimated and 
completely expended, and whether adequate funds are available 
for catastrophic payments. 

RESPONSE; The department shares the comlllentor' s concern and 
has been working toward implementation of a reporting system. 
The Department, in conjunction with Abt Associates, is develop­
ing a series of quarterly reports which will be generated from 
the paid claims files. These quarterly reports will monitor all 
aspects of the inpatient hospital pay.ent system. The depart­
ment expected implementation of the reporting system quite some 
time ago but has encountered problems with claims data and staff 
changes. The department apologizes for the delay in implement­
ing this reporting system and will continue to work toward its 
implementation. 

CQMMEHT; One commentor asked what the new statewide cost-to­
charge ratio is and how it was calculated. Incremental changes 
proposed to the system should be modeled by the department and 
the impact should be shared with hospitals. 

RESPONSE: The department calculated a new statewide cost-to­
charge ratio (66\) for rate year 1995. This ratio is based upon 
the methodology recommended in the inpatient hospital reimburse­
ment study. The department applied the TEFRA inflationary 
percentage to the 1991 cost base to inflate cost to the same 
point in time as current claims data (June 1993) and divided 
this figure by indexed charges for 1991. The indexed charges 
for 1991 were computed based upon the percentage increase in 
hospital charges for inpatient hospital claims submitted 
subsequent to 1991. The percentage increase in charges froiD the 
1991 base period to June 30, 1993 was 12.2\. With the percent­
age increase in hospital charges exceeding the allowable TEFRA 
percentage increase for costs the statewide cost-to-charge ratio 
decreased froiD 68\ in FY94 to 66\ in FY95. ARM 46.12.505(13) 
has been revised to reflect this change. 
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QQMMEHT: One commentor suggested that the department include 
language at ARM 46.12.505 requiring SRS to determine the 
adequacy of money available for catastrophic payments at some 
point during the fiscal year prior to submission of payment 
requests by hospitals. This language should include consider­
ation of both the hospital appropriation and the total medicaid 
appropriation. The commentor learned earlier this year that 
substantial funds were transferred out of the hospital budget to 
other medicaid program areas. This transfer should not allow a 
later determination that adequate funds for catastrophic payment 
are not available to the department. Likewise, if SRS policy is 
to fund all programs from any area of the medicaid budget, other 
areas of surplus appropriation should be available for cata­
strophic payments to hospitals. 

RESPONSE; The inpatient hospital study indicated that cata­
strophic cases do occur and recommended additional reimbursement 
for hospitals that experience these cases. The study identified 
approximately 86 catastrophic cases in the 1988-1991 data. The 
department implemented a methodology to provide additional 
reimbursement for such cases and estimated the funding necessary 
for the catastrophic payments. The department adopted a 
catastrophic payment methodology in recognition of the 
occasional extr~~~ly high cost cases which previously had been 
primarily the burden of the hospitals. The department, in 
adopting this policy, assumed a great deal of the risk for these 
cases. The department is making a good faith effort to 
implement a reimbursement system that more equitably reimburses 
all hospitals in Montana. 

The department makes every effort to estimate the fiscal impact 
of operating the inpatient hospital program and working with the 
legislature and provider association to secure appropriate 
funding. But the department will not make unlimited !unds 
available for catastrophic reimbursement. Rule language 
requirinq the department to determine the adequacy of money 
available for a portion of the total program will not be added. 
The administrative rule currently includes an estimate of the 
funding allocated for catastrophic reimbursement. Under the 
rule, the amount of funding for catastrophic cases increases or 
decreases proportionately, depending upon increases or decreases 
in actual discharges in relation to estimated discharges. The 
department believes that the rule adequately addresses funding 
available for catastrophic reimbursement. 

The commentor correctly notes that the department has authority 
to transfer medicaid funds among medicaid programs under certain 
circumstances. Such transfers are considered on a case by case 
basis depending upon circumstances affecting the medicaid 
program as a whole. If the department considered it necessary 
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and if other funds were available, fund transfers to the 
hospital program could be considered. 

COMMENT; several commentors are opposed to the proposed 
language governing outpatient hospital care provided in 
satellite or branch facilities. The commentors object to the 
proposed rule language which requires satellite or branch 
facilities to meet the licensure and certification requirements 
of the department of health and environmental sciences. 
Further, SRS is exceeding its authority in attempting to set 
standards for health care facilities. The proposed amendment 
would impose requirements beyond those contained in the existing 
federal regulation, which will unnecessarily increase the costs 
to hospitals of providing outpatient hospital services. 

RESPONSE; The department originally proposed changes to ARM 
46.12.506 in an attempt to assure that satellite or branch 
facilities in remote locations meet applicable licensure and 
certification requirements, and to establish a requirement that 
verification of compliance be provided to the department. The 
department did not intend to establish or set standards for such 
facilities, but only to assure that existing federal and state 
requirements are met. Federal medicare conditions of participa­
tion for hospitals at 42 CFR 482.54 do establish standards that 
must be met by hospitals furnishing outpatient hospital 
services. However, since the proposed rule was published, the 
department has been informed that the federal government does 
not interpret the federal medicaid outpatient hospital regula­
tion, 42 CFR 440.20, to require that outpatient hospital 
services be provided in licensed facilities. Also, the 
department of health and environmental sciences apparently has 
taken the position that state licensure laws do not apply to 
outpatient hospital services provided in satellite or branch 
facilities. 

At the public rule hearing, the department proposed deletion of 
the original proposed language and addition of revised rule 
language that would require hospitals furnishing outpatient 
hospital services in satellite or branch facilities located 
outside the community where the hospital is located to 
separately enroll the satellite or branch facility as a medicaid 
provider. The department proposed that hospitals bill services 
provided by the satellite or branch facility under this separate 
provider number and report costs under a separate cost center in 
the hospital's cost report. The department subsequently has 
received additional comments concerning this requirement, 
regarding the broad range of clinical services provided by 
hospital providers to surrounding communities. 

At this time, the department will not adopt either the original 
proposed requirements or the second set of proposed require-
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menta. The department will remove all proposed language with 
reference to satellite or branch facilities. However, the 
department will continue to study and review the use of branch 
or satellite facilities. The department will continue to 
consider approaches to address the question of the quality, 
safety and appropriateness of these services. The department 
will continue to conduct research and inquiry to determine 
whether federal medicaid laws and regulations require or 
authorize the state medicaid agency to set and enforce methods 
and standards to assure that services are of high quality. The 
department will encourage appropriate agencies to take action to 
assure that outpatient hospital facilities and services comply 
with safety and quality standards. 

COMHEHT; Some commentors oppose the language proposed at ARM 
46.12.509, relating to prior authorization of inpatient and 
outpatient hospital services. SRS proposes to require, by 
administrative fiat, prior authorization of all hospital 
services or any particular hospital service. The department has 
the authority to require prior review of hospital care as 
contemplated by the rule. But the commentors specifically 
object to the vague language in the rule, and the use of the 
provider manual as a means of implementing program requirements. 
The commentors request that the department amend the proposed 
language to specify exact prior authorization requirements in 
the rule. Adoption of rule language would allow significant SRS 
policies and procedures to be included in the rule as required 
by the Montana Administrative Procedure Act. 

RESPONSE; The department proposed changes to the rule regarding 
prior authorization because current rules require prior 
authorization of all inpatient hospital services but no 
outpatient hospital services. Since January 1, 1993, the 
department has not required prior authorization for many 
inpatient hospital services. Prior authorization currently is 
required for out-of-state inpatient hospital services, inpatient 
psychiatric hospital services, inpatient rehabilitation hospital 
services, outpatient psychiatric day treatment (partial 
hospitalization) services and chemical dependency treatment 
services. The department made these changes to prior authoriza­
tion requirements and notified providers of the requirements 
through provider notices and letters directly from the depart­
ment. The proposed rules would not change the policy applied by 
the department in the past few years. 

However, in light of the commentors' concerns, the department 
will modify the proposed rule to remove the reference to 
notification through the provider manual or other written 
notice. The department Will adopt language specifying the 
current inpatient and outpatient hospital services requiring 
prior authorization. These services are out-of-state inpatient 
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hospital services, inpatient psychiatric hospital services, 
inpatient rehabilitation hospital services, organ transplanta­
tion services, outpatient psychiatric day treatment (partial 
hospitalization) services and chemical dependency treatment 
services. 

COHMENT: One commentor is concerned regarding the rule language 
indicating that prior authorization is not an assurance of 
subsequent payment. Hospitals, and all medical providers, are 
subject to department review activities on both ends of 
delivering care. This duplication of SRS scrutiny represents an 
inefficient bureaucratic approach to controlling health care 
costs. SRS should either implement real prior authorization 
requirements, or retrospective reviews, and reduce the adminis­
trative burden of utilization review activities. 

RESPONSE: The language referred to by the commentor is not new 
to the administrative rules. This section of the rule was 
merely moved from ARM 46.12.504 to ARM 46.12.509. This language 
has been in the department's rules as a reminder that prior 
authorization is not a guarantee of payment. There may be 
circumstances related to a particular case involving other 
policies and procedures whereby a claim will not be paid. These 
include client eligibility, additional medical information on 
retrospective review which does not support the medical 
necessity of the procedures authorized. These exceptions are 
not necessarily a duplication of the prior authorization 
requirements but a caveat that other circumstances or additional 
information may prohibit medicaid from reimbursing a provider 
for services. 

COMMEHT: Commentors opposes ARM 46.12.509(5) which they believe 
establishes cost reporting requirements that would apply 
retroactively to services delivered after July 1, 1993. Federal 
and state standards prohibit the department from implementing 
retroactive rules which have an adverse impact on provider 
payment. 

RESPONSE: The proposed rule changes do not impose any retroac­
tive requirements upon providers. The rules referred to merely 
require the specified providers to submit a base period cost 
report for use in determining cost increase ceilings for 
subsequent years. The proposed rules do not change the cost 
reporting requirements or reimbursement for prior years. 

COHMEHT: Some commentors oppose the department's language that 
excludes exceptions to the TEFRA limits included under 42 CFR 
413.40. The commentors question the authority of the department 
to subject hospitals to only part of the federal law, while 
failing to implement the full intent of the federal law designed 
to limit program payment growth. The exception language is 
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intended to allow program adjustments for events beyond the 
control of the provider and for instances where service volume 
fluctuations skew the TEFRA calculations. The department has 
the ability to deny these exceptions, but we don't believe they 
have the authority to exclude them. Adopting the TEFRA limits 
without the exceptions is arbitrary and capricious. 

RESPONSE; In ARM 46.12.509(2)(a), the department has incorpo­
rated by reference 42 CFR 413.30 through 413.40 relating to cost 
reimbursement and coverage limits and rate of increase ceilings, 
known as the TEFRA limits. The proposed rule language would 
have excluded application of the medicare exception provisions 
for purposes of determining the base cost reporting year. 
Because the federal TEFRA provisions do not apply to the 
medicaid program under federal law, the department has authority 
to adopt all, none or some of the federal provisions for use in 
the medicaid program. However, after further review, the 
department agrees that adoption of the exceptions provided in 
the federal medicare regulations makes sense. The department 
has modified the proposed rule language to remove the last two 
sentences of ARM 46.12.509(5) (a), (5) (b) and (5) (c). The 
department has added language to each subsection providing that 
exceptions will l'·c granted only as permitted by the applicable 
provisions of 42 CFR 413.30 or 413.40. 

CotSMENT; In ARM 46.12.503(15) the department defines "large 
referral hospitals". Kalispell Regional Hospital is conspicu­
ously missing from that list, and yet it is the rural referral 
center of northwestern Montana. It would seem appropriate that 
Kalispell Regional Hospital should also have the "large referral 
hospital" designation under medicaid's rules. 

RESPQNSE; A hospital will be designated as a large referral 
hospital only at the time of recalibration of the DRG system, 
That process is planned to occur every three years. At that 
time, the rules will be amended to update the list of referral 
hospitals if necessary. Case mix was not the only criterion for 
designation as a large referral hospital. There were four 
criteria used. To qualify as a large referral hospital, the 
facility had to be in the top ten hospitals in at least three of 
the four categories. The four tests were: si:;o;e, referral 
ratios, average case mix index (CMI), and volume of medicaid 
business. The department conducted sensitivity tests for the 
six mid-sized referral hospitals for consideration of inclusion 
in the large referral hospitals. Based upon this analysis, it 
was determined that the six mid-sized hospitals would be 
reimbursed according to the standard weights. 

COMEHT; ARM 46.12.505(11) indicates that hospitals will be 
required to have the physician's signed acknowledgement 
completed within the year prior to the submission of the claim. 
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Medicare recently changed this requirement and requires 
hospitals to have the physician sign only once. Medicaid should 
emulate medicare in the requirement to minimize trivial 
administrative requirements that are different for the two 
agencies. 

BISPQHSE: The department will adopt the suggeated change to the 
proposed rule. This change pertains to the physician's 
attestation acknowledgement in ARM 46.12.505(11). The depart­
ment will follow the same requirements adopted by medicare under 
the regulations published in the Federal Register, Volume 59, 
No. 46, March 9, 1994. Medicaid will eliminate the requirement 
of an annual acknowledgement statement and has modified the rule 
language to require a physician's acknowledgement statement only 
upon being granted admitting privileges at a hospital. 

5. These amendments will become effective Julv 1, 1994. 

~ ~· 
Rule "iieVrewer 

Certified to the Secretary of State, June 13, 1994, 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.590, 46.12.591, 
46.12.592, 46.12.509A and 
46.2.202 pertaining to 
medicaid coverage and 
reimbursement of residential 
treatment services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.590 1 46.12.591, 
46.12.592, 46.12.509A AND 
46.2.202 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF 
RESIDENTIAL TREATMENT 
SERVICES 

TO: All Interested Persons 

t. On April 28, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.590, 46.12.591, 46.12.592, 46.12.509A 
and 46.2.202 pertaining to medicaid coverage and reimbursement 
of residential treatment services: at page 1111 of the 1994 
Montana Administrative Register, issue number 8. 

2. The Department has amended rules 4 6. 2. 202 and 
46,12.509A as proposed. 

3. The Department has: amended the following rules as 
proposed with the following changes: 

46.12.590 RESIDENTIAL TREATMENT SERVICES. PURPOSE AND 
pEFINITIONS Subsections: (1) through (4) (b) remain as 

propoos:ed. 
(5) The provider muos:t notify the department's designated 

review organization of each admission of a medicaid-eligible 
individual within three working days of an e•e~~eney th§ 
admission. OR. IF MEPICAIO ELIGIBILITY IS PETEBMINED AFTER 
ADMISSION. WITUIN 14 PAYS AFTER THE ELIGIBILITY DETERMINATION­
~ha~ a ee~~ifieatien ean ee ee•pleted wi~hin 14 days ef 
admieeien. If the provider fails to ~ notify the review 
organization within 3 werllins days ef t;be ad!!!iseien THE TIME 
SPECIFIED IN THIS SUBSECTION, the department shall deny 
reimbursement for the period from admission to the actual date 
of notification. 

Auth: 
IMP: 

53-6-139 

Sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-2-201, 53-6-101, 53-6-111. 

and 53-6-141 MCA 
53-6 113' 

46.12.591 RESIDENTIAL TREATMENT SERVICES. PARTICIPATION 
REQUIREMENTS Subsections (1) through (2) (b) remain as 

proposed. 
(c) enrell in the Mentana medieaid pregrQm and •ain~ain a 

e~trrent. pre·rider a~ree•ent. ~ it.h the dep<U!'t.•ent. te pre tide 
residential ~rea~•en~ eerviees 1 inelYdin! a pravider enrall•en~ 
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fe .. , e~ 1 if the p~a?ideP'e faei1ity ia ne\ 1eea\ed within \be 
••••• ef Mantana, FOR ALL PBOVIDEBS. enter into and maintain a 
current provider enrollment form with the department's fiscal 
agent TO PBOVIPE RESIPEHTIAL TREATMENT SERVICEa; 

Subsections (2) (d) through (2)(j) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
lKP: Sec. 53-2-201, 53-6-101, 

53-6-139 and 53-6-141 MCA 
53-6-111, 53-6-113, 

46 .12 I 592 RESIDENTIAL TREATMENT SEBVICES. REIMBURSEMENT 
Subsections (1) through (6)(b) remain as proposed. 
(c) The cost per PATIEHT day ceiling§ established under 

this section applies ~ to operating costs and educational 
and vocational training costs incurred by a provider in 
furnishing inpatient RESIPEHTIAL TREATMENT services. For 
purposes of calculating and applyinq the rate of increase 
ceiling on operating costs under these rules, operating costs 
exclude the costs of malpractice insurance and capital-related 
costs described in subsection (5) (c). Such costs shall be 
allowable operating costs to the extent otherwise permitted by 
these rules. 

(d) Base period epe~atin9 eee\e and subsequent epe~atin9 
costs subject to the ceiling~ as described in this subsection 
will be determined on a cost per PATIENI day basis. Allowable 
medicaid costs as defined in subsection (2) will be divided by 
the total number of medicaid inpatient PATIENT days to determine 
the cost per day. 

Subsections (6)(e) through (ll)(c) remain as proposed. 
(12) No more than~ Xi 11 days per recipient in each rate 

year will be allowed for therapeutic home visits. 
(13) The provider •ust submit to the depart.ent•s medicaid 

services division or its designee a request for a therapeutic 
home visit bed hold, on the appropriate form provided by the 
department, within 90 days of the first day a recipient leaves 
the facility for a therapeutic home visit. Reimbursement for 
therapeutic home visits will not be allowed unless the properly 
completed form is filed timely with department's medicaid 
services division OR ITS DESIGNEE. 

Cl4l Providers must bill for residential treatment 
services using the revenue codes listed in the department's 
residantial treatment aervices ptoyider manual. THE DEPABTHENT 
MUST PBQYIPE 30 PAYS PRIOR HR.I'l"l'EH NQTICE TO PROVIPEBS OF ANY 
CHANGES IN REVENUE COPES. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, and 

53-6-141 MCA 
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4. The Department has thoroughly considered all 
commentary received: 

COMMENT; A provider requested clarification regarding the 
admission of children who are not medicaid eligible at the time 
of admission but who will be applying for medicaid. Will 
providers be required to contact First Mental Health within 3 
days for these individuals? 

RESPONSE: No. The department's policy for individuals who are 
not medicaid eligible at the time of admission is not being 
changed at this time. Providers will be required to notify the 
designated review organization within 14 days after the 
eligibility determination, if the determination is made after 
admission. Providers will also be required to submit a complete 
and accurate certificate of need to the department's designated 
review organization within 14 days after an eligibility 
determination has been made for those individuals whose medicaid 
eligibility is pending at the time of admission. The certifi­
cate of need must cover the individual's entire stay in the 
facility. 

COMMENT; Regard;~':/ ARM 46.12.590(5), we feel the wording of 
this paragraph will create duplication and additional work for 
both the department's review organization and providers. The 
review organization under current rules issues all pre-certifi­
cations for residential treatment. This certification is 
specific to the provider and includes the date of admission. 
Patients are not admitted without this pre-certification because 
there would be no reimbursement. If implemented as proposed, 
this rule would require all facilities to notify the review 
organization of every admission, regardless of payor, in order 
to create a documentation trail. 

RESPONSE; As indicated above, the department will allow 14 days 
from the date of eligibility determination for individuals who 
are determined eligible for medicaid after they have been 
admitted to a residential treatment facility. 

comment: The commentar expressed some concern that the 
reduction in therapeutic home visits from 24 days to 10 days may 
be too restrictive, particularly for sexual offenders and 
suggested that the department consider a limit of 17 days, which 
is half way between the current rule and the proposed rule. 

RESPONSE: The department conducted a review of all Therapeutic 
Home Visits (THV) which were billed between January 1, 1993 and 
December 31, 1993. The ARM limitations with respect to 
allowable THV days are based on a state fiscal year and not a 
calendar year, however the calendar year data was the most 
current information available and does provide the department 

12-6/23/94 Montana Administrative RcgisL0r 



-1747-

with THV utilization data. This review disclosed that providers 
billed for THV for so different individuals. The median number 
of THV days was 6.11 and only 15 individuals received more than 
10 THV days. In reviewing the proposed threshold, the depart­
ment has decided to revise the threshold to 14 days. The 
revised threshold is more than adequate for the vast majority of 
individuals. Providers have the responsibility of ensuring the 
threshold is not exceeded and should plan and monitor THV days 
accordingly. 

COMMENT; The commentor suggested that the word "inpatient" in 
ARM 46.12.592 (6)(c) be changed to "residential". 

RESPONSE: The term "inpatient" is commonly used in a variety of 
medical settings to depict the status of a patient. Either term 
is acceptable and changing it to "residential" will have no 
impact on the meaning of the rule. The department will 
incorporate the suggested change by using the term "residential 
treatment" in place of "inpatient", in order to be consistent 
with other terminology used in the rule. 

COMHENT: One provider requested clarification of ARM 46.12.592 
(5). Why is the department proposing DQt to follow the rules of 

HCFA Pub. 15? We believe this publication pertains to the 
Medicaid program. 

RESPONSE: It appears that the commentor is commenting on a 
change that was made to the rule last year. That change 
specified that the base period would be the provider's first 
full 12-month cost reporting period ending after June 30, 1985 
and that no exceptions would be granted. The department has 
wide latitude in reimbursement approaches for RTCs and is not 
required to follow HCFA-Pub. 15. It was the department's desire 
to establish base periods for RTCs without incorporating all of 
the exceptions allowed by medicare for hospitals. No change 
will be made in this rule. 

COMHEHT: ARM 46.12.592(5)(d) has new language added to address 
educational costs calculated on a per patient day as being 
treated separately from other allowable medicaid costs. We are 
unclear based on the wording of subsection (6) of this rule, 
whether or not the cost of living ceiling will also apply 
separately to educational costs. Also in subsection (6)(c) and 
(d) of this rule, the language refers to costs per day rather 
than cost per patient day. 

RESPONSE; The department's intent is to establish a separate 
base period for educational costs which will be set using the 
provider's first full 12 month cost reporting period on or atter 
December 21, 1993, which is one year after the date certain 
educational and vocational costs could be considered as 
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allowable costs. We believe it is appropriate to establish a 
separate base period for educational costs since these costs 
were previously unallowable. The ceiling on the rate of 
increase will be applied separately to educational costs. The 
department will modify the language in ARM 46.12.592(6) (c) and 
(d) so that the term "cost per patient day" is used on a 
consistent basis. 

CQMMENT: We would like to see the wording of ARM 46.12.592(7) 
(a) changed to read "the provider's allowable operating <IJll! 
educational costs per patient day ... " 

RESPONSE; The department has proposed that this section be 
worded as "the provider's allowable operating 2r educational 
costs per patient day" in order to specify that operating and 
educational will be indexed separately. No change will be made. 

COMMENT: A provider has requested that ARM 46.12.592(9)(a) be 
changed to read: "the provider will receive reimbursement for 
the actual allowable costs . . " 

RESPONSE: The department does not believe that the addition of 
the words "reimbursement for" is necessary. 

COMMENT: A provider requested that facilities be notified at 
least 30 days prior to the beginning of the facility's fiscal 
year what the maximum allowable increase in the facility's rate 
will be. 

RESPONSE: The Health Care Financing Administration publishes 
preliminary estimates of the TEFRA increases normally in June 
preceding the start of the federal fiscal year which begins on 
October 1 and ends on September 30. The rate of increase for a 
particular facility depends on the facility's fiscal year end. 
Normally, the facility's TEFRA increase is calculated based on 
a proration of two federal fiscal years. The department can 
provide the estimated TEFRA increase if it is requested by the 
facility. The department does not believe it is necessary to 
make the provision of this information a requirement of the rule 
since the information can be obtained upon request. 

COMMENT; A provider is not comfortable with the wording of ARM 
46.12.592(13) that says the provider must submit a request for 
therapeutic leave hold days to the department or its designee 
but then concludes the paragraph by saying that the provider 
will be denied reimbursement if the form is not timely filed 
with the department's Medicaid Services Division. If we are 
required to file with the designated review organization, 
providers should not be held responsible for whether or not the 
fora reaches the Medicaid Services Division. 
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RESPQNSE; The department will add language clarifying that the 
completed form must be filed with the Medicaid Services Division 
or its designte. The department will require that all therapeu­
tic leave days be approved by the designated review organiza­
tion. The provider will be required to maintain documentation 
which indicates how the therapeutic leave contributes to the 
patient's plan of care. Failure to maintain this documentation 
will be a basis for retrospective denial of the therapeutic 
leave by the department. 

COKMENti A provider has requested that lanCJl.lage be added to ARM 
46.12.592(14) which will give providers 30 days written notice 
prior to any revenue code changes. 

RESPONSE; The department does not foresee any instance in which 
a 30 day notice would not be possible and will modify the rule 
as suggested. 

CQMHENT; A provider was concerned about the wording of ARM 
46.12.591(2)(c) which states that the facility must maintain a 
current proyidtr agreement. It was the commentor's understand­
ing that providers only be enrolled as a provider with the 
fiscal intermediary. 

RESPONSE; The department will remove the current reference to 
the provider agreement. currently, the department utilizes the 
provider enrollment form as the provider agreement. Since the 
enrollment requirement will be the same for both in-state and 
out-of-state providers, the subsection will be revised to delete 
the repetitive language. 

5. These rule changes will become effective July 1, 1994. 

~ ~ 
Rule ~ewer Director, sOC:al and Rehabilita­

tion Services 

certified to the Secretary of state, June 13, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.3803 
pertaining to medically 
needy income standards 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

TO: All Interested Persons 

1. on April 28, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12. 3803 pertaining to medically needy 
income standards at page 1109 of the 1994 Montana Administrative 
Register, issue number 8. 

2. The Department has amended the following rule as 
proposed with the following changes: 

46.12.3803 MEDICALLY NEEDY INCOME STANDARDS 
Subsections (1) through (3) (b) remain as proposed. 

family 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

~FOICALLY NEEDY INCOME LEYELS 
FQE SSI and AFDC-RELATED INDIVIDUALS 

AND FAMILIES 

One Month 
Net Income 

Size L~yel 

$ ~ i.ti 
~ .liQ 
~ ~ 
.wl-4- 499 
~ 2.!!.1 
~ 667 
~ llQ 
&-H. 834 
&55 ~m 
843 ~m 
~ H2 m 
~ ~ 
9a3 L.Ql.1 

h*+ :b::iH l....2i2 
~ .L..Q12 
h%& i:rl:i:i L.l.Ql 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 
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3. No written comments or testimony were received. 
Some figures in the medically needy income level tables have 
been changed due to computational errors. 

4. These amendments will take effect on July 1, 1994. 

certified to the Secretary of State, June 13, 1994. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE COPE CQMMIXTEE 

The Administrative Code co~ittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Co~ittee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the ~ummittee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: A4ministratiye Ryles of Montano <ABM> is a 
looseleaf compilation by deportment of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Kontana Administrative Register lMAB) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the A4min1sttatiye Rules of Montana <ABMJ; 

Known 
Subject 
Matter 

statute 
Nllllber and 
Depart111ent 

1. consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montano Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1994. This table includes those rules adopted during 
the period April 1, 1994 through June 30, 1994 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

ADMINISTRATiot!, Department of, Title 2 

2.5.202 
2.21.137 
2.21.224 
2.21.704 
2.21.903 

2. 21.1604 

2.21.1812 
2.21.3607 

2.21.3702 

2. 21.5006 

and other rules - State Purchasing, p. 1, 383 
and other rules - Sick Leave, p. 480, 1407 
and other rules - Annual Vacation Leave, p. 2861, 151 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 
and other rule - Alternate Work Schedules, p. 476, 
1411 
Exempt Compensatory Time, p. 2462, 22 
and other rules - Veterans' Employment Preference 
p. 2464, 23 
and other rules- Recruitment and Selection, p. 487, 
1412 
and ot.her rules - Reduction in Work Force, p. 498, 
1419 

2.21.8011 Grievances, p. 485, 1421 
2.21.8109 Equal Employment Opportunity/Affirmative Action, 

p. 478, 1422 
(Public Employees' Retirement Board) 
I-III Mailing Membership Information about Non-Profit 

Organi~ations, p. 508 
I-XI and other rules Medical Review of MeMbers 

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191 
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and other rules - Definitions - Request for Release 
of Info%111ation by Members Effect of Voluntary 
Elections - Lump S~ Payments of Vacation or Sick 
Leave - Purchase of Previous Military Service -­
Modifications Affecting Actuarial Cost - Disability 
Retirement Conversion of Optional Retirement 
Benefit Upon Death or Divorce from the Contingent 
Annuitant, p. 2864, 291 
and other rules Retirement Incentive Program 
Provided by HB 517, p. 2057, 2762 

(Teachers' Retirement Board) 
2.44.405 and other rules -Adjusting Disability Allowances -

Interest on Non-Payment for Additional Credits 
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Fund) 
2. 55.320 and other rules Method for Assign~~~ent of 

2.55.324 
2.55.326 
2.55.327 

2.55.404 

Classifications of Employments - Premi~ Ratesetting 
- Construction Industry Premium Credit Program -
Medical Deductible, p. 597, 1423 
Premium Ratesetting, p. 1497 
Minimum Yearly Premium, p. 981 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
P· 2870, 292, 661 
scheduled Rating - High Loss Modifiers. p. 661 

AGRICULTURE. Department of, Title 4 

I-II 

I-VIII 
I-VIII 
4.2.102 

4.5.202 
4.10.206 
4.15.101 

and other rules - Civil Penalties - Enforcement and 
Matrix - Sale, Distribution and Inspection of NUrsery 
Stock in Montana, p. 2580, 24 
Rinsing and Disposal of Pesticide Containers, p. 1317 
Pesticide Disposal Program, p. 600, 1280 
and other rule Exceptions and Additions for 
Agricultural Sciences Division Exceptions and 
Additions for Plant Industry Division, p. 1501 
and other rule - Category 1 Noxious Weeds, p. 93, 563 
Licensing for Pesticide Operators, p. 2063, 2669 
and other rule - Fees - Mediation Scheduling and 
Agreement Procedures, p. 1499 

STATE AUDITOR, Title 6 

I-II Emergency Adoption - Allowing Credit to Domestic 
ceding Insurers Reduction of Liability for 
Reinsurance Ceded by Domestic Insurers to Assuming 
Insurers, p. 564 

I-II and other rules - Establishing Accreditation Feea for 
Annual Continuation of Authority - Defining "Money 
Market Funds" as they Relate to Investments by Farm 
Mutual Insurers - Remove Limitations on the Issuanc• 
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of Credit Life and Credit Disability Insurance to 
Joint Debtors Prohibiting Discri~ination in 
Dete~ining Eligibility for Personal Auto~obile 
Insurance - Wage Assignments - Voluntary Payroll 
Deduction, p. 2163, 2764 

I-III Electronic Filing of the Appointment and Te~ination 
of Insurance Producers, p. 1323 

I-XI Continuing Education Program for Insurance Producers 
and Consultants, p. 2466, 3004 

I-XIII Small Employer Carrier Reinsurance Program, p. 1200 
I-XXIV Small ~ployer Health Benefit Plans, p. 511, 1528 
(Classification and Rating Committee) 
6. 6. 83 01 Updating References to the NCCI Basic Manual for 

Workers' Compensation and Employers• Liability 
Insurance, 1980 Edition, p. 608 

6 .10 .102 and other rules Exempting Certain Foreign 
Securities fr~ Registration - Requiring that Exempt 
Foreign Savings and Loan Associations be Members of 
the Federal Deposit Insurance Corporation and that 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95, 569 

QOMMBRCB, Department of, Title 8 

(Board of 
8.4.404 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

(Board of 
8.10.405 
(Board of 
8.12.601 

8.12.601 

(Board of 
I 
I-IX 

(Board of 
8.14.401 

(Board of 
8.16.602 

Alternative Health Care) 
and other rules Certification for Specialty 
Practice Conditions Which Require Physician 
Consultation - Continuing Education, p. 2713, 386 

Architects) 
Reciprocity, p. 715, 1577 
Ex~nation, p. 983 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker. p. 985 

Barbers) 
Pee Schedule, p. 2168, 295 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Interns and Preceptors, p. 1503 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611 
Clinical Laboratory Science Practitioners, p. 2065, 
2766 

Cosmetologists) 
and other rules - Practice of Cosmetology, Manicuring 
and Electrolysis, p. 331 

Dentistry) 
and other rules 
Auxiliary Personnel 

Dental 
and 

Hygienists Use 
Dental Hygienists 

of 
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Exemptions and Exception• • Definitions, p. 2743, 
1120 

8.16.904 and other rules - Administration of Anesthesia and 
Sedation by Dentists - Prohibition - Permits Required 
for Administration • Minim~ Qualifying Standards -
Minim~ Monitoring Standards • Facility Standards -
On-site Inspection of Facilities, p. 2478, 1130 

8.16.1002 and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506 

{State Electrical Board) 
8.18.402 and other rules Applications General 

Responsibilities Temporary Permit Fees 
Examinations Continuing Education Pioneer 
Electrician Certificates, p. 225, 951 

{Board of Hearing Aid Dispensers) 
8. 20.402 and other rules • Fees - Examinations - Licensees 

from Other States, p. 717 
{Board of Horse Racing) 
8.22. 501 and other rules - Definitions - Licenses - Fees -

Clerk of Scales - General Provision$ - Grooms 
Jockeys Ownerl!l - Declarations and Scratches 
Claiming - Paddock to Post - Permissible Medication, 
p. 547, 1282 

8.22.1402 and other rule - Permissible Medication - Trifecta 
Wagering, p. 1507 

{Board of Landscape Architects) 
8.24.409 and other rule - Fee Schedule - Renewals, p. 991, 

1579 
Fee Schedule, p. 2986, 388 8.24.409 

{Board of 
8.28.502 

Medical Exa.dners) 

8.28.1501 

{Board of 
8.30.407 

{Board of 
8.32.304 

8.32.1501 

12-6/23/94 

and other rules Requirements for Licensure 
Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans - Protocol - Temporary Approval - Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

Funeral Service) 
and other rulel!l - Fees - Unprofesaional Conduct -
Crematory Facility Regulation - casket/Containers -
Shipping Cremated Human Remains - Identifying Metal 
Disc - Processing of Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

Nursing) 
and other rules - Advanced Practice Registered Nurses 
- Executive Director - Examinations - Inactive Status 
- Schools - Prescriptive Authority - Clinical Nurse 
Specialists - Delegation of Nursing Tasks, p. 100, 
1424 
and other rules - Prescriptive Authority. p. 615. 
1326 
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(Board of 
8.34.4HA 
(Board of 
8.35.402 

8.35.408 
(Board of 
8.36.601 

8.36.602 

8.36,801 

(Board of 
8.39.504 

(Board of 
9.40.404 

(Board of 
8.42.402 

8.42.402 

(Board of 
8.52.606 

(Board of 
8.56.409 

(Board of 
8.57.401 

8.57.403 

(Board of 
8.58.406C 

8.58.419 

8.58.419 

(Board of 
8.59.402 
8.59.402 
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Nursing Home Administrators) 
Application for Examinations, p. 993 

Occupational Therapy Practice) 
and other rules - Definitions - Use of Modalities, 
p. 116, 663 
Unprofessional Conduct, p. 2483, 25 

Optometry) 
and other rules - Continuing Education - Approved 
Courses and Examinations - New Licenses - Therapeutic 
Pha~ceutical Agents, p. 120 
Continuing Education - Approved Programs or Courses, 
p. 2294, 152 
and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153 

Outfitters) 
and other rules Outfitter Operations Plans 
Conduct of outfitters and Guides - Unprofessional 
Conduct, p. 2070, 155 

Pharmacy) 
and other rules - Fees - Out-of-State Mail Service 
Pharmacies, p. 2073. 2586, 571 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Licennure by 
Endorsement - Foreign-Trained Applicants, p. 996. 
1583 
Examinations - Fees - Temporary Licensen - Licensure 
by Endorsement, p. 2587, 159 

Psychologists) 
and other rule - Required Supervised Experience -
Licensees from Other States, p. 2590, 389 

Radiologic Technologists) 
and other rules - Examinations - Renewals - Fees -
Permits - Permit Fees, p. 1455, 2912 

Real Estate Appraisers) 
and other rules Definitions 
Requirements Course Requirements 
Education - Fees, p. 727, 1584 
and other rules Exlllllinations 
Requirements Education Requirements 

Application 
Continuing 

Experience 
Fees 

Agricultural Certification, p. 2170, 2775 
Realty Regulation) 

and other rule Application for Equivalency 
Broker - Grounds for License Discipline - General 
Provisions - Unprofessional Conduct, p. 730, 1585 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 2719, 297 

Respiratory Care Practitioners) 
Definitions, p. 123, 668 
and other rule - Definitions - Use of Pulse Oximetry, 
p. 2487. 160 
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Sanitarians) 
Standards of Registration Certificate, p. 349, 952 

Social Work Examiners and Professional Counselors) 
and other rules Definitions Licensure 
Require~ents for Social Workers, Application 
Procedures for Social Workers Licensure 
Require~ents for Professional Counselors, p. 2296, 
3015. 26 
and other rules - Fees - Ethical Standards for Social 
work Ex~iners and Professional Counselors - Inactive 
Status Licenses, p. 2988, 298 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Schedule of Supervision -

8.62.502 

(Board of 
8.63.501 
(Board of 
8.64.802 

Contents. p. 1327 
and other rules - Aide Supervision - Nonallowable 
Functions of Aides, p. 1795, 2913 

Passenger Tramway Safety) 
Adoption of the ANSI Standard, p. 351, 1136 

Veterinary Medicine) 
and other rules - Applications for Certification -
Qualification Management of Infectious Wastes, 
p. 1329 

(Building Codes Bureau) 
8. 70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331 
8.70.101 and other rules -Building Codes, p. 2173, 299, 670 
(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301, 3016 

(Banking and Financial Institutions Division) 
I-II and other rules Retention of Bank Records 

8.80.101 

B • 8 I J4 

8.80.307 

Investment Securities, p. 355, 1137 
and other rules - Banks - Reserve Requirements 
Investment in Corporate Stock Investments of 
Financial Institutions - Limitations on Loans - Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate Credit Unions, p. 15 9 9. 219 8, 
2776. 161 
and other rules - Semi-Ar.nual Assessments Upon Banks, 
Investment Compar1i.es and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of­
Sale Terminals, p. 353, 1143 
Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of 
8.86.301 

Milk Control) 

8.86.301 

12-6/23/94 

and other rule - Establishment of the Class III for 
Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State, p. 1334 
and other rules - Transportation of Milk from Farm­
to-Plant and as it Relates to Minimum Pricing 
Readjustment of Quotas - Settlement Fund Payments, 
p. 2315, 3018 

Montana Administrative Register 



-1760-

(Banking and Financial Institutions Division) 
8. 87.202 and other rules Investigation Responsibility 

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank - Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Establishment of New 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146 

(Local Government Assistance Division) 
I Administration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125, 1589 
1 Administration of the 1994 Federal Co1n111uni ty 

Development Block Grant (COBG) Program, p. 127, 1587 
8.94.4102 and other rules - Report Piling Fees Paid by Local 

Government Entities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999 

(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002 
8.127.407 Retailer Commission, p. 2078, 391 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules -School Funding and Tuition, p. 1006 
(Board of Public Education) 
1 Teacher Certification Surrender of a Teacher 

Specialist or Administrator Certificate, p. 817 
I Teacher Certification Area of Specialized 

Competency, p. 237, 954 
10.57.211 Test £or Teacher Certification, p. 1463, 2781 
10.57.301 Teacher Certification Endorsement Information, 

p. 815 
10.57.501 Teacher Certification- School Psychologists, School 

Social Workers, Nurses and Speech and Hearing 
Therapists, p. 234, 955 

10.58.102 and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 814 

10.60.101 and other rules • Board of Public Education Policy 
Statement - Due Process in Services - Identification 
of Children with Disabilities Opportunity and 
Educational Equity Special Education Student 
Records - Special Education Records, p. 2326, 166 

10.64.355 Emergency Amendment School Bus Body Standards, 
p. 956 

10.64.355 Transportation - Bus Body, p. 733 
10.66.101 and other rules - General Educational Development -

Requirements Which Must be Met in Order to Receive 
High School Equivalency Certificates - Waiver of Age 
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Requi~e.enta - Method of Applying - Fees - Waiting 
Pe~iod fo~ Retasting Issuance of Equivalency 
Ce~tificates, p. 2593, 167 

(State Lib~a~ Commission) 
10.101.101 O~ganization of the State Lib~•~ Agency, p. 1461, 

2783 

FAMILY SERVICES. Depa~tm§nt of, Title 11 

I 

I 

I·II 

11.5. 602 

11.7.901 

11.8.304 

and other ~ulea - Day Ca~e Facilities - Legally 
Un~egiaterad Provide~• Pa~ticipating in Day Care 
Benefits' P~ograma, p. 129, 958 
Qualifications of Respite Ca~a Provida~a. p. 1251, 
3019 
Placement of Children with Out-of-State Providers, 
p. 1338 
and otha~ ~ule - Case Reco~ds of Abuse o~ Neglect, 
p. 238, 1290 
Adoption and Incorpo~ation of the Regulations of the 
Association of Administ~ators of the Inte~state 
Compact on the Placement of Child~en, p. 621, 1294 
Violations of Afte~ca~e Agreements, p. 819, 1590 

FISH, WILDLIFE. AND PARKS. Depa~tment of, Title 12 

I 
I-X 
12.3.112 

12.3.116 

12.3.123 

12.6.901 

12.6.901 

Nonresident Hunting License P~eference System, p. 242 
Block Management Program, p. 1064 
setting of Nonresident Antelope Doe/Fawn Licenses, 
p. 2201, 2914 
and other rule - Application and Drawing of Moose, 
Sheep, and Goat Licenses, p. 6, 392 
Nonresident Combination License Alternate List, 
p. 2199. 2915 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivera, Missoula County, 
p. 825 
Water Safety Regulations - Allowing Electric Motors 
on Lake Elmo, p. 1963, 2916 

HEALTH AND ENVIRONMENTAL SCIENCES, Depa~tment of. Title 16 

Integ~ated Solid Waste Management Plan, p. 1510 
I Administrative Penalties for Violations of Hazardous 

Waste Laws and Rules, p. 2992, 419 
I Wate~ Quality Permit and Deg~adation Authorization 

Fees, p. 2489, 393, 672 
I-III Health Ca~e Facility Licensing - Licensure Standards 

for Residential Treatment Facilities, p. 1809, 304 
I-IX and other rules - Implementation of the Water Quality 

Act's Nondegradation Policy, p. 2723, 849 
I-X Water Quality - Use of Mixing Zones, p. 835 
I-XIII Home Infusion Therapy Licensing, p. 882 
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I-XXV Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 

I-XXXIV and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 

16.6. 901 and other rules - Records and Statistics - Filing 
Death Certificates - Burial Transit Permits - Dead 
Body Removal Authorization - Notification of Failure 
to File Certificate or Body Removal Authorization, 
P· 2599, 3023 

16.8.1107 and other rules Air Quality Preconstruction 
Permits, p. 1965, 2930 

16.8.1301 and other rules - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867 

16,8.1907 Air Quality- Fees for the Smoke Management Program, 
p. 1511 

16.10.1311' Swimming Pool Inspections Indication of What 
Constitutes a Full Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513 

16.14. 501 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083, 2672 

16.14. 502 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203, 2784 

16.20.202 and other rules -Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362 

16.20. 603 and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827 

16.20.1003 and other rules - Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846 

16.24.104 and other rules - Children's Special Health Services 
Standards for the Children's Special Health 

Services Program, p. 1340 
16.28.202 and other rules - CODmunicable Diseases - Reportable 

Diseases, p. 623, 1295 
16.28.1005 Tuberculosis Control Requirements for Schools and Day 

Care Facilities, p. 2721 
16.30. 801 and other rules Emergency Medical Services 

Reporting of Exposure to Infectious Diseases. p. 1251 
16.30.801 and other rules - Emergency Amendment - Reporting of 

Exposure to Infectious Diseases, p. 415 
16.32.110 Health Planning Certificate of Need Required 

Findings and Criteria, p. 639, 1296 
16.32. 356 and other rules - Adult Day Care - Licensure of Adult 

Day Care Centers, p. 1255 
16.32.373 and other rules Standards for Licensure of 

Hospices, p. 631 
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16.32.380 

16.44.102 

16.44.303 

16.45.1201 

(Petroleum 
16.47.311 

and other rules Personal Care Liceneure of 
Personal Care Facilities, p. 1342 
and other rules - Hazardous Wastes - Hazardous Waste 
Management, p. 2330, 2952 
and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Use of Used Oil as a 
Dust Suppressant, p. 556 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221 
Tank Release Compensation Board) 
and other rules - Consultant Labor Classifications, 
p. 2206, 2678 

TRANSPORTATION, Department of. Title 18 

18.7.302 

18.8.101 

and other rules - Motorist Information Signs, p. 137, 
674 
and other rules - Motor Carrier Services (Formerly 
"Gross Vehicle Weight•), p. 2875, 1148 

QQRRECTIONS AND HUMAN SERVICES. Department of, Title 20 

(Board of 
20.25.101 

Pardons) 
and other rules - Revision of Rules of the Board of 
Pardons - ARM Title 20, Subchapters 3 through 11, 
p. 2495, 168 

JUSTICE, Department of, Title 23 

I 

I-VI 

I-VII 
I-XI 

23.5.101 

23.15.102 
23.16.101 

12-6/23/94 

Issuance of Seasonal Commercial Driver's License, 
p. 1610, 169 
and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855, 
2953, 3025 
Regional Youth Detention Services, p. 2886, 579 
and other rules Instituting Procedures for the 
Revocation or Suspension of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedures for Peace Officer Standards and Training, 
p. 893, 1449 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469, 141, 578 
and other rules - Crime Victims Compensation, p. 1381 
and other rules Regulating Public Gambling, 
p. 1974, 2786. 3025 
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LABOR AND INPUSTRY. Department of. Title 24 

I-IV 

I-IX 

I-XIX 

I-XX 

(Workers' 
:14.5.301 

24.5.322 

24.16.9007 
24.26.202 

24.29.1402 

24.29.1409 

24.29.1416 

24.29.1504 

24.29.1513 

Implementation of Education-based Safety Programs for 
Workers' Compensation Purposes, p. 257, 1156 
Groups of Business Entities Joining Together for the 
Purchase of Workers' Compensation Insurance, p. 9, 
691 
and othflr rules - Claims for Unpaid and Underpaid 
Wages - Calculation of Penalties, p. 367, 1152 
Cflrtification of Managed Care Organizations for 
WorkfJrS' Comp,nsation, p. 2890, 420 

Compensation Judge) 
and other :rules - Procedural Rules of the Court, 
p. 2747, 27 
and other :rules - Procedural Rules of thfl Court, 
p. 249, 675 
Montana's Prevailing Wage Rate, p, 912 
and other rules - Rules of Procedure before the Board 
of Personnel Appeala - Labor-Management Relations and 
Grievances, p. 2339, 3026 
Liability for Workers for Medical Expenses for 
Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870, 2801 
Travel Expflnse Rflimbursements for Workera' 
Compensation Purposes, p. 1872, 2804 
Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rules - Selection of Treating Physician for 
Workers' Compensation Purposes, p. 1878, 2809 
and other rules Utilization and Medical Fee 
Schedules for Workers' Compensation Matters. p. 146, 
680 

STATE LANPS. Department of, Title 26 

I 

I 

26.3.180 

26.3.180 

26.3.186 

26.4.201 

Rental Rates for Grazing Leases and Licenses - Rental 
Rates for Cabinsite Leases Fees for General 
Recreational Use License, p. 2496, 34 
Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881, 35 
and other rules - Recreational Use of State Lands, 
p. 641 
and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471, 
2536, 33 
and other rules Authorizing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071 
and other :rules - Opencut Mining Act, p. 914 
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NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-VI 

36.12.202 

36-16.102 
36.17.101 

Horizontal Wells and Enhanced Recovery Tax 
Incentives, p. 925 
and other rules water Right Contested Case 
Hearings, p. 2086, 307 
and other rules - Water Reservations, p. 262, 1297 
and other rules - Renewable Resource Grant and Loan 
Program, p. 2498, 3040 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-V 

38.2.3909 
38.3.201 

38.3.702 

38.3.2504 

38.4.801 

38.5.2202 

38.5.3345 

Adoption by Reference of the 1993 Edition of the 
National Electrical Safety Code, p. 2606, 3042 
Exclusion from Motor Carrier Regulation for 
Transportation Incidental to a Principal Business, 
p. 18 
Stenographic Recording and Transcripts, p. 929 
and other rules Registration of Intrastate, 
Interstate and Foreign Motor Carriers to Implement 
New Federal Requirements on Single State 
Registration, p. 275, 964 
Class E Motor Carriers - Motor Carriers Authorized to 
Transport Logs, p. 2370, 2966 
and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriers, p. 14, 965 
and other rules Rear-End Telemetry Systems for 
Trains, p. 2602, 3041 
and other rule - Federal Pipeline Safety Regulations, 
p. 2604, 3043 
Unauthorized Changes of Telephone Customers' Primary 
Interexchange Carrier (PIC), p. 2368, 3044 

REVENUE, Department of, Title 42 

I 

I-II 
I-II 

I-VIII 
42.11.301 
42.12.103 

42.15.308 
42.17.105 

42.19.401 
42.20.137 

42.20.161 

12-6/23/94 

Tax Information Provided to the Department of 
Revenue, p. 1192, 2811 
Limited Liability Companies, p. 931 
Exemptions Involving Ownership and Use Tests for 
Property, p. 2212. 2968 
Regulation of Cigarette Marketing, p. 375, 1453 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Adjusted Gross Income, p. 657 
and other rules - Old Fund Liability Tax, p. 2612, 
3045 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules valuation of Real Property, 
p. 2633. 3048 
and other rules Forest Land Classification, 
p. 2392, 2970 
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42.21.106 
42.21.162 
42.22.101 

42.22.1311 

42. 31.402 
42.35.211 

·1766-

and other rules - Mining Claims and Real Property 
Values, p. 2625, 3060 
and other rules - Personal Property, p. 2373, 2972 
Personal Property Taxation Dates, p. 2907, 685 
and other rulee Centrally Aseessed Property, 
p. 2608' 3061 
and other rule - Industrial Trend Tables, p. 2658, 
3062 
Telephones, p. 2107, 2685 
and other rules - Inheritance Tax, p. 2109, 2817 

SECRETARY OF STATE, Title 44 

I-III Voter Information Pamphlet Format, p. 2665, 3064 
1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup 

and Publication of the Montana Administrative 
Register, p. 2667, 3063 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I-IX 

I-X 

46.10.108 

46.10.304A 

46.10.314 
46.10.403 

46.10.403 
46.10.403 

46.10.404 
46.10.410 
46.10.803 
46.12.204 
46.12.501 

46.12.503 

46.12.507 

46.12.510 

46.12.571 

and other rule - Contractor Allotments for Community 
Block Grants, p. 933 
Child Support Enforcement Suspension of Licenses 
Process, p. 1386 
and other rules - Review and Modification of Support 
Orders, p. 1392 
and other rules AFDC and Food Stamp Monthly 
Reporting Requirements, p. 1271 
and other rules - AFDC Unemployed Parent, p. 2505, 
3065 
and other rules - Transitional Child Care, p. 1400 
AFDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264 
AFDC Income Standards and Payment Amounts, p. 1090 
Revision of AFDC Standards Concerning Shared Living 
Arrangements, p. 278 
Title IV-A Day Care for Children, p. 2910, 312 
At-Risk Child Care Services, p. 2114, 2686 
and other rules - AFDC JOBS Program, p. 1515 
Medicaid Requirements for Co-Payments, p. 286, 686 
and other rules - Mid-Level Practitioners, p. 2994, 
313 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
p. 1076 
and other rules - Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218, 2819 
and other rulee Swing-bed Hospital Services, 
p. 2508, 3069 
Ambulatory Surgical Centers, p. 949 
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46.12.702 
46.12.1107 

46.12.1222 

46.12.3002 

46.12.3803 

12-6/23/94 
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and other rules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111 
Medicaid Outpatient Drugs, p. 1525 
and other rules - Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591 
and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096 
Determination of Eligibility for Medicaid Disability 
Aid, p. 2758, 36 
Medically Needy Income Standards, p. 1109 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in May, 1994, are published. 
Vacancies scheduled to appear from July 1, 1994, through 
September 30, 1994, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that =reated the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Bach month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 13, 1994. 

For the most up-to date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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