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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and addresa of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of new rules I, II, ) ADOPTION OF NEW RULES
I11, IV, V, VI, VII and VIII ) PERTAINING TO RINSING
pertaining to rinsing and dis-) AND DISPOSAL OF

posal of pesticide containers.) PESTICIDE CONTAINERS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On June 25, 1994, the Department of Agriculture
proposes to adopt new rules defining pesticide containers,
requirements, rinsing, use of rinsates, recycling, disposal
of other containers, burning or incineration of pesticide
containers and handling pesticide containers being rinsed,
recycled, reconditioned, disposed or refilled.

2. The proposed new rules will read as follows:

RULE I_ DEFINITION QF TERMS These definitions are
intended to supplement all existing rules adopted under the
Montana Pesticides Act, Title 80, chapter 8, MCA.

(1) "Empty pesticide container" means any pesticide
container from which the pesticide contents have been
removed by pouring, shaking, pumping, aspirating or by other
means and in which no pesticide contents remain that can be
practically removed by these or similar methods.

(2) "Pesticide container" means any package or
packaging in which a pesticide is in contact with the inner
surface. The term does not include any.shipping material
used to hold more than one pesticide ¢ontainer or a bulk
container used for transporting or delivering a pesticide.

(3) "Rinsate" means any mixture of rinse material and
the residuval contents of an empty pesticide container that
is produced in the process of rinsing an empty pesticide
container.

(4) "Rinse material” means any liquid or other
material permitted by the labeling or otherwise approved by
the U.S. Environmental Protection Agency or the department
to rinse empty pesticide containers.

(5) "Rinsed pesticide container" means an empty
pesticide container that has been triple or power rinsed or
rinsed by equivalent procedures as described in rule JITI,

(6) "Visible residue" means any rinsate with an amber,
milky or other coloration associated with a specific
pesticide.

AUTH: 80-8-105, MCA IMP: 80-8-10%5(3){(a), MCA

MAT et oo Moo 1-114-61 Y0-5/726/94
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R P R (1) These
rules apply to any person handling, using, rinsing or
disposing of pesticide containers. All pesticide labeling
requirements, including any rinsing requirements, and these
rules must be complied with when preparing and handling any
pesticide container for disposal, recycling, refilling, or
returning to the dealer, distributor or registrant. If the
label instructions for rinsing or disposal of a pesticide
container are different from these rules, the more
restrictive requirement must be followed.

AUTH: 80-~B-105, MCA IMP: 80-8-105(3) (a), MCA

E I__RINSIN P CIDE NTAINERS

(1) All empty pesticide containers shall be triple or
power rinsed or rinsed by equivalent procedures approved by
the department except as exempted in (1) (a) and (b). Such
rinsing shall occur within 48 hours of the time that the
container is rendered empty. Containers should be rinsed
immediately after being emptied and the rinsate used as
diluent in pesticide applications.

(a) BAerosol containers, fiber drums with liners,
paper, fiber and plastic bags, containers designated by
label for refilling, water soluble containers and compressed
gas cylinders are exempted from this rule. Rinsing
instructions on the pesticide container label must be
followed.

(b) Containers from retail pesticides labeled only for
home, yard, and garden uses as set forth in ARM 4.10.502
are exempt trom this rule. These containers should be
rinsed according to the procedures of this rule.

(2) The following procedures are the standard for
triple, power or equivalent rinsing:

(a) Triple rinse procedures:

(1) The minimum amount of rinse material for each

rinse shall be based upon the container size as specified
below:

a s amount of rjnse materjal
less than 5 gallons 1/4 of the container's volume
5 gallons or more 1/5 of the container's volume

(ii) The required amount of rinse material shall be
added to the pesticide container. The 1lid or other closure
device shall be secured and the container agitated to ensure
contact of the rinse material with all inside surfaces.

(1ii)The rinsate shall be poured from the container and
the container allowed to drain for 30 seconds.

(iv) The rinse procedures shall be repeated a second

and third time.

(v) The rinse procedure shall be repeated until no

vigible residue is present.

(b} Power rinse procedures:

10-5/26/94 MAR Netice Noo d-14-64
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(i) The minimum amount of rinse material shall be 1/2
the volume of the container.

(ii) The minimum pressure of the rinse material shall
be 15 pounds per square inch.

(iii)The nozzle shall be capable of rinsing all inner
surfaces of the container.

(iv) Rinsing shall continue until no visible residues
are present.

(v) The container shall be drained for 30 seconds.

(c) Equivalent rinse procedures: Any person may apply
for department approval of a procedure for rinsing pesticide
containers. The application shall include:

(i) A narrative description of the procedure.

(ii) Laboratory analytical results that demonstrate
that removal of residues is as effective as triple rinsing
or power rinsing.

(iii)Documentation that the analytical methods are
scientifically acceptable and results are statistically
valid. This may include submittal of quality
assurance/quality control documentation, policy and
practices.

(iv) Information and data that illustrate that
pesticide exposure to persons conducting the procedure is
not greater than exposure from triple or power rinsing
procedures.

(v) 1Information and data that illustrate that adverse
effects to the environment are not greater than from triple
or power rinsing procedures.

(vi) The department may deny or approve the request
based upcn the information from the applicant and from data
and information from other sources. The department may also
withdraw its approval should further information reveal that
the procedure is not equivalent to accepted procedures,
pesticide exposure is greater than previously believed or
adverse environmental problems result.

AUTH: 80-8-105, MCA IMP; 80-8-105(3) (a), MCA

RULE IV USE OF RINSATES (1) Rinsates may be applied
as pesticides provided that applicable label directions are
followed for each registered pesticide in the rinsate.

(2) Rinsates may be used as a diluent in pesticide
mixtures where:

(a) the pesticides in the rinsate and the mixture are
the same or compatible;

(b) tank mixing is not prohibited by the pesticide
labels;

(c) the application site is listed on each pesticide
label,

(3) Disposal of rinsates is prohibited except as
permitted by the label or by Title 75, chapter 10, MCA and
rules adopted thereunder.

(4) Rinsates may be temporarily stored but shall not
be stored longer than one year.

MAR Mot ice Noo o d-Tl-nd 10=-59/040/07
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(a) The container(g) storing the rinsate must have the
following information on a label attached to the container:
(i) The date that the rinsate was placed in the
container;

(ii) the active ingredient(s) in the rinsate;

(iii)company name, trade name, formulation and
Environment Protection Agency registration number for each
product in the rinsate;

(iv) signal word; and

(v) name of responsible person(s).

(5) Rinsates nmust be used or disposed of in a manner
that prevents any agricultural, environmental or human
health problems.

AUTH: 80-8-105, MCA IMP: 80-8-105(3) (a), MCA
LE V 0 ND RECYCLING OF META G OR
STIC PES DE_CO R. (1) All rinsed pesticide

containers shall be punctured or rendered unusable; and,
within 90 days, disposed of in a sanitary landfill as a
solid waste or sent to a department approved recycler or
reconditioner if allowed by the label.

(2) Empty pesticide containers not required to be
rinsed shall be disposed of within 7 days, preferably within
48 hours, following procedures in Rule VI,

(3) Containers authorized by the label for refilling
are exempted from this rule.

AUTH: 80-8-105, MCA IMP: 80-8-105(3) (a), MCA
RULE VI _DISPOSAL_OF OTHER TYPES OF EMPTY PESTICIDE

CONTA RS (1) Aerosol pesticide containers shall be
handled in the following manner:

(a) The cap shall be replaced.

(b) The container shall be wrapped in absorbent
material.

(c) The container shall be discarded in a sanitary
landfill.

(d) Aerosol containers shall not be punctured, burned
or incinerated.

(2) Fiber drums with liners and paper or plastic bags
shall be handled in the following manner:

(a) Clinging particles shall be loosened by shaking
and tapping sides and bottom of the liner or bag and placed
in application equipment.

(b) The drum and liner or bag shall be discarded in a
sanitary landfill.

(3) Compressed gas cylinders shall be handled in the
following manner:

(a) Label directions, precautions, and procedure for
returning the container to the dealer, registrant or
formulator shall be followed.

(4) Other pesticide containers not described in this
rule must be disposed of according to the label directions.

10~5/26/94 MAR Notice Ne.o 4-14-61
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AUUTH: 80-8-105, MCA IMP: B0O-8-105(3){a), MCA

RULE VII BURNING QR_INCINERATION OF PESTICIDE
CONTAINERS (1) 1Incineration or burning pesticide
containers or the use of an unapproved incinerator to burn
or incinerate pesticide containers is prohibited except when
such burning or incineration is approved by the Montana
department of health and environmental sciences.

AUTH: 80-8-105, MCA IMP: 80-8-105(3) (a), MCA

RULE VIII HANDLING PESTICIDE CONTAINERS BEING RINSED,
RECYCLED, RECONDITIONED, DISPOSED OR_REFILLED (1) Any
person rinsing or preparing a pesticide container for
disposal, recycling, reconditioning or refilling must follow
the personal protective procedures and precautions on the
pesticide label. These may include use of non-absorbent
gloves, coveralls, apron, hat and footwear; approved
respiratory protection devices; and eye protection.

(2) No person shall use, reuse, offer for sale,
exchange or give away an empty or rinsed pesticide container
for any purpose, except as allowed by these rules,

(3) Any p=rson licensed, certified or permitted under
the Montana Pesticides Act or persons that are reguired to
possess such credentials shall be responsible for training,
supervising and monitoring employees or any other person
involved with the rinsing and/or disposal of pesticide
containers. The responsibilities include educating and
training employees or other persons on labeling precautions
and directions; the rules contained in this Sub-chapter; and
appropriate measures to protect agriculture, human health
and the envirconment.

(4) Empty or rinsed pesticide containers shall be
stored within an enclosure that restricts entry by
unauthorized persons. Transportation of empty or rinsed
pesticide containers shall be in a manner that protects
human health and the environment.

AUTH:  80-8-105, MCA IMP: 80-B-105(3)(a), MCA

REABON: These rules are being proposed to standardize and
clarify procedures for rinsing pesticide containers and to
establish requirements for disposition (disposal, recycling,
or reconditioning) of rinsed containers. The department
believes that these rules are necessary to prevent
unnecessary pesticide residues in the environment that can
result if containers are not rinsed prior to disposal or are
improperly disposed. These rules should also provide more
assurance to operators of sanitary landfills that pesticide
containers being submitted for disposal contain minimal
residues.

These rules are being proposed under authority of 80-8-
105(3) (a) to restrict the methods of disposing of pesticide

MAT It New -l 1N-5/20"9)
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containers in order to prevent damage or injury to persons,
agriculture and the environment. These rules are separate
from the disposal program referenced in 80-8-105(2)(r), MCA
in that these rules implement a permanent requirement for
the handling and disposal of empty pesticide containers.
The rules being developed to implement 80-8-105(2)(r), MCA
will terminate on June 30, 1999 and these rules will
establish a temporary program under which a private
contractor will accept pesticide containers and unusable
pesticides from private persons and will dispose or recycle
them.

These rules propose to implement as rules certain
procedures that have generally been accepted as best
management practices by the pesticide industry and the U.S.
Environmental Protection Agency. Pesticide labels commonly
require that empty containers be rinsed and disposed of
following procedures proposed by these rules. Where such
instructions appear on pesticide labels, state and federal
laws require that the instructions be followed by users.

3. Interested persons may submit their written data,
views, or arguments concerning these ryles to Gary
Gingery, Administrator, Department of Agriculture,
Agricultural Science Division, P.0O. Box 200201, Helena, MT
$9620-0201, no later than June 23, 1994,

4. 1If persons who are directly affected by the
proposed adoption wish to express data, views, and arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments to Gary Gingery, Administrator,
Department of Agriculture, Agricultural Sciences Division,
P.0. Box 200201, Helena, MT 59620-0201, no later than June
23, 1994,

5. If the department receives requests for a public
hearing under section 2-4-315, MCA, on the proposed
adoption, from either 10% or 25, whichever is less, of the
persons who are directly affected by the proposed rules;
from the Administrative Code Committee of the legislature;
from a governmental subdivision or agency; or from an
association having not fewer than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

el ///ﬁ -
LGl Lk
W. Raiph Peck, Administrator Timothy J.FMeloy Y Attorney
DEPARTMENT OF AGRICULTURE Rule Reviewer

DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State Office May 16, 1994.

10-5/26/94 MAR Notice Neo d-14-71
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the adoption of
new rules regarding electronic
filing of the appointment and
termination of insurance producers

NOTICE OF
PUBLIC HEARING ON
PROPOSEID ADOPTION

TO: All Interested Persons.

1. On Tuesday, June 21, 1994, at 10:00 o’clock a.m.,
MDT, a public hearing will be held at the Department of
Revenue, 4th Floor, Director’s Conference Room, 126 N.
Sanders, Mitchell Building, Helena, Montana. The hearing will
be to consider the proposed adoption of new rules regarding
electronic filing of the appointment and termination of
insurance producers.

2. The proposed new rules provide as follows:

RULE I DEFINITIONS For the purposes of this subchapter,
the following terms have the following meanings:

(1) "Electronic filing" means submission to the
department of appointment and termination requests by an
insurer by means of telephonic transmission or magnetic media
approved by the commissioner.

(2) "Non-electronic filing" means submission to the
department of appointment and termination requects by means of
paper forms approved by the commissioner,

AUTH: 33-1-313, 33-2-709, and 33-17-236, MCA
IMP: 33-2-708, 33-17-236 and 33-17-237, MCA

RULE II_ ALLOWABLE METHQDS OF_ ELECTRONIC FILING

(1) The following forms of electronic filing of
appropriate forms with the commissioner may be used:

(a) A software package, known as AppointPAK, developed
and maintained by Pictorial, Inc., may be used. Insurers
utilizing this method will need to contract with Pictorial,
Inc., before they can transmit appointments and terminations
electronically.

(b) Diskettes, MS DOS or PC DOS compatible magnetic
media, 3.% inch, double sided, high density, 2.0 mega bytes,
may be used. Insurers utilizing this method will be provided
diskettes containing data entry software which asks the user
for the data needed by the department.

AUTH: 33-1-313, 33-2-709, and 33-17-236, MCA
IMP: 33-2-708, 33-17-236 and 33-17-237, MCA

MAR Notice Noo 643 10=-5/26/94
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RULE III PROCEDURES FOR ELECTRONIC _FILING OF
APPOT ENTS (1) Insurers may file notices of appointments
or documentation of products by the following electronic
methods:

(a) AppointPAK filing must be made through the software
and procedures established by the software vendor (Pictorial,
Inc.), approved by the commissioner, and in the format
required by the commissioner. Fees required under 33-2-708,
MCA, must be remitted to the department the same day the
request is transmitted to AppointPAK. A detailed statement
indicating relationship of fees remitted to requests submitted
must be included. Filings not accompanied by fee payments
must be treated as void.

(b) Filings submitted by means of diskettes must be on
diskettes provided for such purposes by the department and in
the format required by the commissioner. Fees required under
33-2=708, MCA, must be remitted to the department with the
diskettes. Filings not accompanied by fee payments must be
treated as void.

(2) When proper electronic filings have been completed,
the department will respond in the following manner:

(a) Notice of confirmation shall be returned to the
insurer by the same electronic method used for the original
filing. Notice of confirmation to the affected producer shall
be by mail to the last address of record in the commissioner’s
office.

(b) Notice of denial shall be returned to the insurer by
the same electronic method used in the original filing. The
reason(s) for denial shall be indicated in the notice.

(¢) A written notice of denial, including the reasons
for the denial, shall be sent to both the insured and the
producer in the reqular course of the mail.

(3) 1If unlawful activity is alleged to have been
involved leading to a termination of an appointment of a
producer, the subseqguent statements of facts, required by
33-17-231 and 33-17-237, MCA, must be submitted in writing.

If the notice was made by diskette, the written statement must
accompany the diskette containing the notice. AppointPAK
notices requiring any related statements must be mailed to the
department the same day. The written statements must include
the same information as required on the most recently revised
paper form approved by the commissioner.

(4) If unlawful activity is not involved in the
termination, no additional information is required.

AUTH: 33-1-313, 33-2-709, and 33-17-236, MCA
IMP: 33-2-708, 33-17-236 and 33-17-237, MCA

3. REASON: These rules are being proposed because they
are needed to implement Chapter 6 of the Special Laws of
Montana of 1993,

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.

10-5/26/94 MAR Notice No. 6-48
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Written data, views, or arguments may also be submitted to
Frank G. Coté, Deputy Commissioner of Insurance, P.0O. Box
4009, Helena, Montana, %9604-4009, and must be received no
later than June 28, 1994,

5. The State Auditor will make reasonable
accommodations for persons with disabilities who wish to
participate at this public hearing. If you request an
accommodation, please do so by contacting the State Auditor’'s
Office no later than 5:00 p.m., June 17, 1%94, and advising
the office of the nature of the accommodation needed. Please
contact Frank G. Coté, Deputy Commissioner of Insurance, P.O.
Box 4009, Helena, Montana, 59604-4009; telephone
(406) 444-2997; toll free, dial 1 and then 800-332-6148;
fax (406) 444-3497.

6. Gary L. Spaeth, P.0O, Box 4009, Helena, Montana,
59604-4009, has been designated to preside over and conduct
the hearing.

MARK O’KEEFE, State Auditor
and Commissioner of Ingurance

oy // ,C/LLf

L /,{,.C
'___ZL\‘#L____ cr
GARY L, SPAETH
Rules Reviewey

/

Certified to the Secretary of State this 16th day of May,
1994.
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BEFORE THE BOARD OF NURSING
AND THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of rules pertaining ) ON THE PROPOSED AMENDMENT
to prescriptive authority ) OF RULES PERTAINING TO

)  PRESCRIPTIVE AUTHORITY

TO: All Interested Persgons:

1. The notice of proposed board action published in the
Montana Administrative Register on March 31, 1994, issue
number &, at page 615, is amended as follows due to a number
of individuals requesting an opportunity to present data,
views or arguments to the Board. 1In response to the requests,
the Board has scheduled a hearing on the proposed rules and
will open the rulemaking record to the date set forth below in
order to receive additional comments.

2. On June 16, 1994, at 9:00 a.m., a public hearing will
be held in the conference room of the Protessional and
Occupational Licensing Bureau, Arcade Building, 111 N.
Jackson, Helena, Montana, to consider the proposed amendment
of rules pertaining to prescriptive authority.

3. The language of the proposed amendments designated
above, the reason for the proposed amendments and the
authority of the Board to propose the amendments are the same
as cited in the original notice.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Lance
Melton, Legal Counsel, Professional and Occupational Licensing
Bureau, Arcade Building, 111 N. Jackson, P.0O. Box 200513,
Helena, Montana, to be received no later than 5:00 p.m., June
23, 1994.

5. Lance L. Melton, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF NURSING
BOARD OF MEDICAL EXAMINERS

ay )
BY: { (C" fi K3lcd~
ANNIE M. BARTOS, CHIEF COUNSEL

,

£y [ N /
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 16, 1994.

10-5/26/94 MAR Net ioe Noo d-32-36
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BEFORE THE BOARD OF SPEECH- LANGUAGE
PATHOLOGISTS AND AUDIQLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed NOTICE OF PROPOSED AMENDMENT

)
amendment of rules pertaining ) OF 8.62.413 FEES AND 8.62.
to fees and supervision ) 502 SCHEDULE OF SUPERVISION
) - CONTENTS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 25, 1894, the Board of Speech-Language
Pathologistys and Audiologists proposes to amend the above-
stated rules,

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.62.413 _FEES (1) through (11) will remain the same.

(12) Renewal fees will be $25-686 $20.00."

Auth: Sec. 37-1-134, 37-15.202, MCA; IMP, Sec. 37-15-
307, 37-15-308, MCA

REASON: The proposed amendment will lower the renewal fee by
$5.00 to draw down the Board's cash balance and keep fees
commensurate with costs as the statute requires.

"9.62,502 SCHEDULE OF SUPERVISION - CONTENTS (1)
through (3) will remain the same.

(4) The supervisor mugt completed a mid-year
verification form by February 25 of each year, on_a foym
supplied by the hoard, to indicate contipuing compliance with
the schedule of supervision previously filed under (1) above."

Auth: Sec. 37.15-202, MCA; IMP, Sec. 37-15 102, 37-15-
313, MCA

REASON: The proposed amendment will allow the Board to verify
-whether the proper number of hours of supervision are being
completed for each aide, as there is currently no contact with
the Board after the initial form filing in October. The
amendment will also allow supervisors to inform the Board of
changes in personnel and/or hours of employment by aides which
occur throughout the year.

3. TInterested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Speech-Language Pathologists and Audioclogists, Lower
Level, Arcade Building, 111 North Jackson, P.0O. Box 200513,
Helena, Montana 59620-0513, to be received no later than 5:00
p.m., June 23, 1994.

4, 1If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Speech-lLanguage Pathologists
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and Audiologists, Lower Level, Arcade Building, 111 North
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, to be
received no later than 5:00 p.m., June 23, 1994.

5. If the Board receives requests for a public hearing
on the propogsed amendments from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
gsubdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 39 based
on the approximately 388 licensees in the state of Montana.

BOARD OF SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS
JANE HUDSON, CHAIRMAN

-

£ : !
b PR /
BY: (Ve 2l R
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

\
'

! - " L
[ i .
(iived 0y

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 16, 1994.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DFPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT

amendment of rules pertaining ) OF ARM 8.64.802 APPLICATIONS

to applicationa and the ) FOR CERTIFICATION - QUALIFI-

adoption of a new rule pertain-)} CATION AND THE ADOPTION OF

to infectious wastes )  OF NEW RULE I MANAGEMENT OF
) INFECTIOUS WASTES

NO PUBRLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. OnJune 25, 1994, the Board of Veterinary Medicine
proposes to amend and adopt the above-atated rules.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.64.802 APPLICATIONS FOR CERTIFICATION - QUALIFICATION

(1) through (3) will remain the same.

{4) _Applicants shall submit a completed application with
the proper fee as set forth in ARM 8,64.401 and supporting
documents_to the board office no later than August 1 to be
eligible for the fall examingtion."'

Auth: Ser. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

REASON: This amendment will provide a firm application
deadline for embryo transfer examination candidates and will
allow the Board sufficient time to make arrangements for the
fall examination.

3. The proposed new rule will read as follows:

"I MANAGEMENT OF INFECTIQUS WASTES (1) Each
veterinarian licensed by the board shall store, transport off
the premises, and dispose of infectious wastes, as defined in
75-10-1003, MCA, in accordance with the requirements set forth
in 75-10-1005, MCA.

(2) Used sharps are properly packaged and labelled
within the meaning of 75-10-100%5(1) {a), MCA, when this is done
as required by the occupational safety and health
administration (0SHA) regulation contained in 29 CFR
1910.1030, adopted and published in the Federal Register,
volume 56 No. 235, on December 6, 1991 beginning at page
64175, which is hereby incorporated by reference. Copies of
the federal regulation referenced above as well as the
adoption notice supporting it are available for public
ingpection in the offices of the board of Veterinary Medicine,
Lower Level, Arcade Building, 111 North Last Chance Gulch,
Helena, Montana 59%620-0513."

Auth: Sec. 37-1-131, 37-18-202, 75-10:1006, MCA; IMP,
Sec., 75-10-1006, MCA
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REASON: = This proposed new rule will provide for infectious
waste control for the veterinary profession as required by 75-
10-1006, MCA.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment and adoption in
writing to the Board of Veterinary Medicine, Lower Level,
Arcade Building, 111 North Last Chance Gulch, P.0. Box 200513,
Helena, Montana 59620-0513, to be received no later than 5:00
p.m., June 23, 1854,

5. If a person who is directly affected by the proposed
amendment and adoption wishes to present his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Veterinary
Medicine, Lower Level, Arcade Building, 111 North Last Chance
Gulch, P.O. Box 200513, Helena, Montana 59620-0513, to be
received no later than 5:00 p.m,, June 23, 1994.

6. If the Board receives requests for a public hearing
on the proposed amendment and adoption from either 10 percent
or 25, whichever is less, of those persons who are directly
affected by the proposed amendment, from the Administrative
Code Committee of the legislature, from a governmental agency
or subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 90 based
on the 896 licensees in Montana.

BOARD OF VETERINARY MEDICINE
DON WOERNER, D.V.M., PRESIDENT
AN

C . y
BY: L ;&10 Ao i
ANNTE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

s -
’{[;Z«/ Ju hu( / >
ANNIE“M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 16, 1994.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCEH
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.70.101 INCORPORATION BY
to the uniform building code )} REFERENCE OF UNTIFORM

) BUILDING CODE
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 25, 1994, the Building Codes Bureau proposes
to amend the above-gtated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8,70,101 INCORPQRATION BY REFERENCE OF UNIFORM BUTLDING
CODE (1) through (1) (¢) will remain the same.

(d) Subsections (b} and (c) of section 304 of the
Uniform Building Code, 1991 Edition, are amended to read as
followsa:

Sec. 304.(b) Permit fees. The fee for each permit shall
be as set forth in Table No. 3-A.

Sec, 304.(c) Plan review feg¢s: When a plan or other
data are required to be submitted by subsection (b) of section
302, a plan review fee shall be paid. Said plan review fee
shall be 25 percent of the building permit fee as set forth in
Table No. 3-A. When only plan review services are provided,
the plan review fee shall be 65% of the building permit fee as
set forth in Table No. 3-A.

The determination of value or valuation under any of the
provisions of this code shall be made by the building
official. The value to be used in computing the building
permit and building plan review fees shall be the total value
of all construction work for which the permit is issued as
well as all finish work, painting, roofing, electrical,
plumbing, heating, air conditioning, elevators, fire-
extinguishing systems and any other permanent equipment.
Whenever the building official is in the state of Montana,
acting through the department of commerce, building codes
bureau, the value cr valuation of a building or structure
under any of the provisions of this code will be determined
using the cost per square foot method of valuation and the
cost per square foot figures for the type and guality of
construction listed in the most current "Building Valuation
Data" table published by "International Conference of Building
Officials Building Standards" magazine, the trade magazine
published by the international conference of building
officials, as modified by the regional modifiers set forth in
said "Building Valuation Data" table. The building codes
bureau may, for public buildings or projects that exceed
$25,000 in building value, use firm bids for establishing the
building valuation as an alternative to using "Building
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Valuation Data" table when such bids include all construction
work associated with the bullding as described earlier in thia
section and the bidding process is determined as having been
open and competitive. Valuation of projects may also be baged
on firm total project contract amounts if the entire project
ig contracted and such contracts cover all construction work
associated with the building as described earlier in this
section, provided this contracted valuation is less than 75%
of the valuation as determined by use of "Building Valuation
Data" table. Valuation of remodel and/or addition projects,
where use of "Building Valuation Data" table is not
appropriate, will be based on use of typical and reasonable
conatruction costs. When only plan review fees are charged,
the building valuation for determining fees will be based on
the design professional's preliminary cost estimate, if such
estimate is available or "Building Valuation Data" table, if
such estimate is not available. For purposes of calculation
of fees, the building valuation shall be rounded off to the
nearest $1,000 and any calculated building and plan review
fees shall be rounded off to the nearest $1. As provided in
ARM 8.70.208, local governments certified to enforce the state
building code may establish their own permit fees. Local
governments may also establish their own methed of building
valuation. During the period commencing with the date upon
which this amendment ig effective and ending on June 30, 1994
1996, the building permit fee above shall be reduced to a sum
equal to B5% of the sum calculated above and no plan review
fee shall be applied, except where plan review services only
are provided the plan review fee shall remain 65% of the
building permit fee as set forth in Table No. 3-A.

(e} Section 3305(h) Openings. 1. Doors. of the
Uniform Building Code, of self-closing or automatic closing
corridor doors to patient rooms does not apply to health care
facilities as defined in section 50-5-101, Montana Code
Annotated (MCA). Section S50-5-101, MCA, defines "health care
faciiity" as any building used to provide health services,
medical treatment, nursing, rehabilitative, or preventive care
to persons. The term does not include offices of private
physicians or dentists. The term includes but ig not limited
to ambulatory surgical facilities, health maintenance
organizations, home health agencies, hospitals, infirmaries,
kidney treatment centers, long-term care facilities, mental
health centers, out-patient facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

(f) through (27) will remain the same.”

Auth: Sec. 50Q-60-104, 50-60-203, MCA; IMP, Sec, 50-60-
103, 50-6Q-104, 590-60-108, 50-60-109, 50-60-203, MCA

REASON; The Bureau is proposing this amendment to extend for
two years the building permit fee reduction adopted in 1992.
This is necesgitated by the building boom which is generating
excesgive revenues,

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
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Building Codes Bureau, 1218 E. Sixth Avenue, Helena, Montana
59620, to be received no later than 5:00 p.m,, June 23, 1994,

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Building Codes Bureau, 1218 E. Sixth
Avenue, Helena, Montana 59620, to be received no later than
5:00 p.m., June 23, 1994.

5. If the Bureau receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is legs, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Adminigtrative Register.

BUILDING CODES BUREAU
JAMES F. BROWN, BUREAU CHIEF

BY: (S

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

vy ) /.
ANNIE M. BARTOS, RULE REVIEWER

Certified tc the Secretary of State, May 16, 1994.
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BEFORE THE BOARD OF MILK CONTROL
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF PUBLIC HEARING
of 8.86.301 as it relates to ) ON PROPOSED AMENDMENT AND
the establishment of the Class ) ADOPTION

III for milk in the state; and

the adoption of new rule I as it)

relates to the purchase and sale)

of surplus milk between distri- )

butorg within the state )

Docket #20-94

TO: All Licensees Under the Montana Milk Control Act
(section 81-23-101, MCA, and following), and All Interested
Persons:

1. On June 27, 1994, at 10:00 a.m., or as soon
thereafter as possible, a public hearing will be held in the
Department of Transportation auditorium, 2701 Prospect Avenue,
Helena, Montana, to consider an amendment of ARM 8.86.301,
section (8) (a) and the adoption of new rule I pertaining to
the purchase and sale of surplus milk between distributors.

2. The hearing will be held in response to two separate
petitions filed by the Montana Dairymen's Association (MDA).

3. The first MDA petition propoges to amend the rules as

follows: (new matter underlined, deleted matter interlined)
"§.86.301 PRICING RULES (1) through (8) will remain the

2 ~ Priceg paid
r r r cl ITI milk wi be th Washington
area clagg II1T-A price quote for the month under federal order
124 m regently repor by the Unite tates department
£ jcul D Thi 1 I-A pri for the month is
calgulated by the USDA ag the average western states pnonfat
dry milk price for the month, as reported by USDA, less 12.5
cents, timeg an amount computed by subtracting from 9 an
moun lcul b ividin 4 by such nonfat dry milk price
1 rf ifferential times nd_rounded to_ the
neare

{b) through (13) (c} will remain the same."
Auth: Sec. 81-23-302, MCA; IMP, Sec. 81-23-302, MCA

REASON: The amendment of ARM 8.86.301(8) (a) is necessary so
that class IIT milk will be priced at a level that is more
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comparable to prices set in surrounding markets to Montana.
Montana's class II1I price is currently significantly lower
than surrounding markets, and this difference results in an
inadequate class III price for Montana producers and a
shifting of Montana-produced surplus milk to distant markets,
regulting in inequities and inefficiencies in Montana's milk
industry.

4. The proposed new rule as proposed by the Montana
Dairymen's Association (MDA) provides as follows:

"I _PURCHASE AND SALE OF SURPLUS MILK BETWEEN
DISTRIBUTORS (1) A distributor with an available supply of
milk that cxceeds itg class 1 and 11 Montana market needs
shall make that surplus milk available to other distributors
in Montana as requested by the other digtributors to fulfill
their class I and II Montana market needs.

(2) A distributor that has an inadequate supply of milk
available from its Montana producers or other sources of
supply ‘within the state for its class I and II Montana market
needs must, before it purchases or acquires any milk from
another source, first purchase surplus milk that is available
from a distributor under subsection (1) of this rule.

However, a digtributor who is unable to provide a bond or
other undertaking as requested by the supplying distributor in
accordance with subsection (4) of this rule is under no
cbligation to first purchase milk for its Montana class I and
I1 market needs from that supplying distributor,

(3) A distributor needing surplus milk to fulfill its
class I and II market needs in Montana shall request that
surplus milk from another distributor be made available by
submitting such request in writing to the other distributor at
least five days before the first shipment of surplus milk is
needed.

(4) The distributor purchasing surplus milk under this
rule shall make payment therefor to the supplying distributor
within 15 days of its delivery. The supplying distributor, at
its option, may require that the purchasing distributor,
before the surplus milk is delivered, provide a bond, deposit
or other undertaking equal to the price to be paid by the
purchasing distributor for the surplus milk to ensure payment.

(5) The price to be paid by the purchasing distributor
to the supplying distributor shall be equal to the cost to the
supplying distributor for the acquisition of such milk in
accordance with the producer prices established under ARM
8.86.301.

(6) In addition to the price paid by the purchasing
distributor for the surplus milk, the account of the supplying
distributor in the settlement reserve fund established in 81-
23-302(14), MCA, and administered under ARM 8.86.511 through
8.86.515 shall be credited with an upcharge amount calculated
by the bureau chief to be equal to the actual cost, including
storage, handling, transportation, overhead, and other costs,
to the supplying distributor for handling and supplying the
surplug milk. The amount of the upcharge may not exceed 45
cents per hundred weight. The bureau chief, if he deems it
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appropriate and if he determines that the calculation of an
upcharge on a case-by-case basis is impractical, may establish
a uniform amount statewide or by distributor for this upcharge
and include it in the periodic price announcements issued by
the milk control bureau of the department for milk prices in
the state.

(7) No distributor may make any commitment for the sale
or dispogition of milk surplus to its class I and II Montana
market needs that would prevent it.from making such surplus
milk available to other distributors as set forth in this
rule. However, nothing in this rule prohibits a distributor
from completing its contractual obligations to provide milk
for class III use pursuant to agreements that are in existence
on the effective date of this rule.

(8) Shipments of milk to a purchasing distributor may
originate from any plant or producer milk supplies of the
supplying distributor, as deemed to be the most efficient
method by the supplying distributor.

(9) A distributor shall provide the bureau chief with
such records and documentation as the bureau chief deems
necessary to ensure compliance with this rule.”

Auth: Sec. 81-23-302, MCA; IMP, Sec. 81-23-302, MCA

REASON: The new rule isg created to establish a "first call"
provision so that Montana-produced surplus milk is utilized in
Montana on a more efficient basis, rather than in distant
markets, go that distant supplies of milk are not required to
fulfill Montana's market needs when supplies are available in
Montana. All of Montana's milk industry and the consumers
will benefit if Montana-produced milk can be utilized for
Montana's market needs. If adopted Rule I will become
8.86.302.

5. Persons known to have an interest in the proposals
contained in this petition include all licensed producers,
producer-distributors and distributors in the state of
Montana.

6. Specific factors which the board will take into
congideration in these proceedings will include, but not be
limited to, the following:

a. current and prospective supplies of milk in relation
to current and prospective demands for such milk for all
purposes,

b. the price paid for class III milk in adjacent and
surrounding states,

c¢. the prices for butter, non-fat dry milk and cheese.

d. the cost of transportation to move class IIT milk to
other markets, and

e. the need, if any, for freight or transportation
charges to be deducted by distribution for class III bulk
milk.

7. Interested persons may participate and present data,
views or arguments, either orally or in writing at the
hearing. Written data, views or arguments may also be
submitted to the Milk Control Bureau, 1520 East Sixth Avenue,
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Room S50; P.0O. Box 200512, Helena, Montana 59620-0512, to be
received no later than 5:00 p.m., June 24, 1994.

8. The Department will appoint a hearing examiner to
preside over and conduct the hearing at a later date.

MILK CONTROL BOARD
MILTON OLSON, CHAIRMAN

BY: //(}’M m &%m’g&

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 16, 1994.
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REFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rule I and Rule II THE PROPOSED ADOPTION OF
pertaining to placement of RULE T AND RULE I1

) NOTICE OF PUBLIC HEARING ON

)

)
children with out-of-state )  PERTAINING TO PLACEMENT OF

)

)

providers. CHILDREN WITH OUT-OF-STATE
PROVIDERS.

TO: All Interested Persons.

1. On June 22, 1994, at 1:30 p.m., a public hearing will be
held in the second floor conference room of the Department of
Family Services, 48 North Last Chance Gulch, Helena, Montana, to
congider the adoption of Rule I and Rule II pertaining to
placement of children with oute~of-state providers.

The department will make reasonable accommodations to allow
participation at the hearing of persons with disabilities. Any
person wishing to request an accommedation should contact Randy
Koutnik, P.0QO. Box 8005, Helena, Montana 59604, (406) 444-5900, to
advise on what is needed.

2. The rules as proposed to be adopted read as follows:

Rule I. PLACEMENT OF CHILDREN WITH MULTIAGENCY SERVICE NEEDS
WITH OUT- OF-STATE _PROVIDERS, DEFINITIONS As used 1in this

subchapter, the following definitions apply: (1} "Department”
means the department of family services.
(2) "Placement by the department" means placement by the

department of a child with multiagency service needs in the
custody of the department or committed to the department pursuant
to 41-3-403, 41-3-404, 41-3-406, or 41-5-523, MCA, with an out—of-
state provider.

(3)  "Out-—of-state provider" means a residential treatment
program that 1is an approved Montana medicaid provider of
residential treatment or a program which is licensed in its state
of residency to provide:

(a) shelter care;

(b) youth group home care;

(c) therapeutic youth group home care;

(d) therapeutic foster care;

(e) residential treatment as a child care agency) or

(f) an equivalent of the care described in this section.

(4) "Child with multiagency service needs" means a child as
defined in 52-2-301, MCA. -

AUTH: Sec. 52-2-308, MCA IMP: Secg. 52-2-301 through 307,
MCA.

II. LIMITATIONS ON_ PLACEMENT OF CHILDREN WITH MULTIAGENCY
SERVICE NFEEDRS WITH OUT-OF-STATE PROVIDERS (1) Placement of
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children with multiagency service needs with out of state
providers shall occur only according to the applicable provisions
of the memorandum of understanding entered by the department, the
department of social and rehabilitation services, the department
of health and environmental services, the office of public

instruction, the Montana board »f ¢rime control, and the
department of corrections and human services, dated July 1, 1993.
(2) The department hereby adopts and incorporates the

memorandum of understanding referred to in subsection (1) which
sets forth the responsibilities, objectives and funding necessary
for the member departwents to establish and maintain a coordinated
service system. A copy of the memorandum of understanding may be
obtained upon request to the Department ot Family Service, P.O.
Box 8005, Helena, Montana 59604.

52-2-308, MCA_ TMD: _ Sec. 52-2 101 throuah 307,

3. The memorandum of understanding covers current procedures
implementing §§ 52-2-301 to -307, MCA, under the authority of §
52-2-308, MCA. Therefore, the adoption and incovporation of the
memorandum of understanding, through the proposed rule II, with
the definitions set out in the proposed rule T, is reasonahly
necessary to fulfill the statutory mandate.

4. Interested persons may submit their data, views ov
arguments to the proposed amendment either orally or in writing at
the hearing. Written data, views or arguments may also be

submitted to the Office of Legal Affairs, Department of Family
Services, 48 North Last Chance Gulch, P.0O. Box #800%, Helena,
Montana $9604, no later than June 27, 1994.

5. The Office of Legal Affairs, Department of Family

Services, has been designated to preside over and conduct the
hearing.

DEPARTMENT OF FAMI SERVICES

oﬁhuséf_,

Hank Hudson, Directon

’//.J ),.{, T r-/,v(

ﬁn Melrhﬁr Rule Revicwcr

Certified to the Socratary of State, May 14, 1994
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.24.104-105, and 16.24.111 ) FOR PROPOSED AMENDMENT
setting standards for the ) OF RULES
children’s special health services )

program )

(Children’s Special
Health Services)

To: All Interested Persons

1. Oon June 16, 1994, at 1:00 p.m., the department will
hold a public hearing in Room €209, side 1, of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment of the above-captioned rules.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16. 04 APPLIC B TY (1) With the exception
noted in (7) below, an applicant, to be eligible for CSHS bene-
fits, must be:

(a) Remains the same.

(b) a resident of the state of Montana, as_indicated by a

street or rural route address where the applicant has a primary
residence that r ence standards of 1-1-215, MCA;

(¢c)-(d) Remain the same.
(e} able to prove ineligibility for medicaid by complet-~
providing the department with a
written medicaid denial or written determination of a medicaid
incurment, if the applicant has an income meeting the eligibil-
ity requirements for medicaid, including the medically needy
program, and is requesting CSHS services also covered by medic-
aid.

(2)=(7) Remain the same.

(8) Effective August—36,—3992 [effective date of these
amendments], the department hereby adopts and incorporates by
reference the 1993 94 federal poverty income guidelines pub-
lished by the U.S. department of health and human services in
the February 32 10, 1993 94, federal register [58—FR-8287% 59 FR
6277). Coples of the federal poverty income guidelines may be
obtained from the Family/Maternal and Child Health Services
Bureau, CSHS Program, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana
59620 [phone: (406) 444-~3617].

AUTH: 50~1-202, MCA; IMP: 50-1-202, MCA

6,24.10 CSHS RVICES (1)—-(2) Remain the same.

(3) (a)-(f) Remain the same.
(g) speech, occupational, physical, or respiratory thera-
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py for a condition that is not CSHS-eligible; and

(h) services provided outside of Montana, unless the
required service is not available in-state or, due to the vast
distances within Montana, the requirement to obtain in-state
services places an undue hardship on the family in question,
particularly one that lives on a border with another state or a
Canadian province. Exceptions to this rule will be made by the
CSHS medical director after reviewing the issue in conjunction
with an appropriate member of the CSHS advisory committee+j; and

(i) treatment for cleft/craniofacial conditions that jis
not planned and recommended by a multi-disciplinary
cleft/cranjofacial team that meets American Cleft Palate-Cra-
niofacia)l Association parameters.

{(4) Remains the same.
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA

16.24.111 ADVISORY COMMITTEE (1) (aY~(c) Remain the
same.

(d) will meet at least once per year; and

(e) will advise the department concerning the financial
eligibility limits for CSHS beneficiaries+}; and

(£f) will advise the department concerning the development
and implementation of the "Follow Me" project, a project to
prevent adverse ~utcomes and promote healthy growth and devel-
opment_in _at-rask children,
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA

3. These amendments are necessary to update the refer-
ence to the federal poverty guidelines that are used as the
basis for determining eligibility for the CSHS program, to
clarify who is actually a resident of Montana for eligibility
purposes, to ensure that an applicant eligible for CSHS due to
having been denied eligibility for medicaid was denied medicaid
strictly for financial reasons, to update the duties of the
CSHS advisory committee, and to ensure that CSHS pays only for
the most medically appropriate treatment of cleft/craniofacial
conditions.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Judith Wright, c¢hildren’s Special
Health Services Program, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana
59620, and must be received no later than 5 p.m. June 23, 1994.

5. Ellie Parker has been designated to preside over and

. 2

conduct the hearing. ) )
IR < s
ihes MY IS
ROBERT J. ROBINSON, Director

Certified tg the Secretary of State _May 16, 1994 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC
adoption of new rules I-XXII and ) HEARING FOR ADOPTION
the repeal of 16.32.380-388 dealing) OF NEW RULES
with licensure of personal care ) AND REPEAL OF
facilities. ) 16.32.380-388

(Personal Care)
To: All Interested Persons

1. On June 16, 1994, at 9:00 a.m., the department will
hold a public hearing in Room C209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the adoption and
repeal of the above-captioned rules.

2. The rules as proposed appear as follows:
RULE I __APPLICATION OF RULES (1) [RULES II-XX and RULE

XXII} apply to both Category A and Category B facilities.

(2) Category B facilities must meet the requirements of
{RULE XXI] in addition to those contained in the rules cited
in (1) above.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE _II_ DEFINITIONS The following definitions apply in
this subchapter:

(1) "Administrator" means the person responsible for
the overall operations of a personal care facility.

(2) "Ambulatory" means a person is capable of self-
mobility, either with or without mechanical assistance. If
mechanical assistance is necessary, the person is considered
ambulatory only if he/she can, without help from another
person, utilize the mechanical assigtance, exit and enter the
facility, and access all common living areas of the facility.

(3) "Direct care staff" means a person or persons who
directly assist residents with activities of daily living or
other personal services and who are otherwise responsible for
the health, safety, and welfare of the residents,

(4) "Health care professional" means a physician, a
physician assistant-certified, a nurse practitioner, or a
registered nurse practicing within the scope of his/her 1li-
cense.

(5) "Medically-related social services" means services
provided by the personal care facility staff to assist resi-
dents in maintaining or improving their ability to manage
their everyday physical, mental, and psychosocial needs,

(6) "Personal care facility" means a home or institu-
tion that is licensed to provide personal care to either
category A or category B residents under 50-5-227, MCA.
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(7) "Resident" means anyone accepted for care, through
contractual agreement, in a personal care facility.
AUTH: 50-%-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE III__ADMINISTRATION (1) Each personal care facil-
ity shall employ an administrator, who must be in good physi-
cal and mental health, be of reputable and responsible moral
character, and exhibit concern for the safety and well-being
of residents, and who must:

(a) at all times be responsible for the personal care
facility and ensure 24-hour supervision of the residents;

(b) bhave completed high school or have a general educa-
tion development (GED) certificate;

(c) have knowledge of and the ability to conform to the
applicable laws and rules governing personal care facilities;

(d) not be convicted of a crime involving violence,
fraud, deceit, theft, or other deception for which he/she is
still under state supervision;

(e) have knowledge of and the ability to deliver or
direct the delivery of appropriate care to residents; and

(f} show evidence of at least 6 hours of annual contin-
uing education in at least one of the following areas:

(i) resident and provider rights and responsibilities,
abuse/neglect, or confidentiality;

(ii) basic principles of supervision;

(iii) skills for working with residents, families, and
other professional service providers;

(iv) characteristics and needs of residents;

(v) community resources;

(vi) accounting and budgeting; or

(vii) basic emergency first aid.

(2) The owner of a personal care facility who meets the
qualifications listed in (1) above may serve as the adminis-
trator.

(3) The administrator must do the following:

(a) oversee the day-to-day operation of the facility,
including, but not limited to:

(1) services to residents;

(ii) wmaintenance of buildings and grounds;

(iii) record keeping; and

(iv) employing, training and/or supervising staft and
volunteers;

(h) protect the safety and physical, mental, and emo-
tiopnal health of residents;

(c) be familiar with and assure compliance with these
rules; and

(d) ensure that the current license(s) is posted at all
times at a place in the facility that is conspicuous to the
public.

(4) Either the administrator or a designated represen-
tative who meets the qualifications of the administrator must
be awake and on duty at the facility at least 40 hours per
week,

(5) In the absence of the administrator or his/her
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designated representative and in order that service to resi-
dents is not interrupted, the duties of the administrator
must be delegated to a responsible adult who:

(a) 1is able to read and write;

(b) 1is capable of protecting the physical and mental
well-being of the residents; and

(¢} 1s not a resident of the facility.

(6) The administrator or designated representative
shall initiate transfer of a resident through the resident’s
physician and/or appropriate agencies when the resident’s
condition is not within the scope of services of the personal
care facility.

(7) Whenever a resident needs nursing services, the
administrator is responsible for coordinating with the nurs-
ing personnel providing those services to ensure that the
following duties are carried out:

(a) implementing physician’s orders;

(b) planning and directing the delivery of nursing
care;

(c) treatments, procedures, and other services assuring
that each resident’s needs are met;

(d) care planning, based on orders and needs;

(e) notifying the resident’s physician promptly when
the resident is injured or when there is a sudden or marked
change in a resident’s signs, symptoms, or behavior;

(f) notifying the resident’s family of injury to the
resident or change in his/her signs, symptoms, or behavior,
after notice has been provided pursuant to (7)(e) above; and

{(g) providing adequate equipment to meet the needs of
residents.

(8) If the facility cannot provide the care required by
the resident, the administrator must notify the resident’s
family and physician and request that the family relocate the
resident within 30 days. The resident has the right to ap-
peal this decision by following the procedures outlined in
{RULE XVII(2)(b)].

(9) The administrator of a personal care facility shall
provide documented orientation to all employees that is ap-
propriate to the employee’s job responsibilities and in-
cludes, at a minimum:

(a) an overview of the facility’s policies and proce-
dures manual;

(b) a review of the employee’s job description;

(¢} services provided by the facility;

(d) the aging process and emotional problems of ill-
ness;

(e) simulated fire prevention, evacuation, and disaster
drills;

(f) basic techniques of identifying and correcting
potential safety hazards in the facility;

(g) emergency procedures, such as basic first aid and
procedures used to contact outside agencies, physicians, and
individuals; and

(h) information on resident rights.
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(10) The administrator shall accept and retain only
those residents whose needs can be met by the facility and
who meet the acceptance criteria found in 50-5-226, MCA.

(11) The administrator shall review every accident
and/or incident causing injury to a resident or employec and
take appropriate corrective action.

(12) The administrator shall notify the state long-term
care ombudsman, the department, and the nearest peace offi-
cer, Jlaw enforcement agency, or protective services agency
whenever there is reason to believe that a resident has been
subject to abuse, neglect, or exploitation. The administra-
tor shall require and encourage the staff to report observa-
tions or cvidence of abuse and shall investigate and take
corrective action as indicated.

(13) The administrator shall ensure that the facility
has a policies and procedures manual that governs the opera-
tions of the facility, and that the manual is available to
and followed by all staff and is available to residents upon
request.

(14) The administrator is responsible for maintaining
adequate personnel records and must maintain a current list
ot the names, addresses, and telephone numbers of all employ-
ces, including substitute personnel.

(15) The .dministrator must ensure that the facility
adopts a statement of resident rights that includes, at a
minimum, the rights delineated in [RULE XVI], and must:

(a) post a copy of the statement of resident rights in
a conspicuous place visible to the public;

(b) present the statement in a format that can be read
easily by the residents and by the public; and

(c) ensure that the requirements of 5S0-5-110%, MCA, are
met, and that the signed acknowledgment referred to thercin
is placed in the resident’s record.

(16) The administrator must ensure that a resident who
is ambulatory only with mechanical assistance is not housed
above the ground floor of the facility.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE 1V__ STAFFING (1) Fach employee of the personal
care facility must meet the following minimum qualifications:

(a) offer covidence of suitable character, temperament,
experience, and ability to function in his/her appointed
capacity;

(b) provide documentation from a physician that s/he is
free from signs of communicable tuberculosis at time of em-
ployment and annually thereafter;

{c) be free from any medical condition, including drug
or alcohol addiction, that limits the employee’s ability to
provide personal care services with reasonable skill and
safety;

(d) be physically and mentally able to adequately and
safely perform the assigned duties; and

(e} not be convicted of a crime invelving violence,
fraud, deceit, theft, or other deception for which the person
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is still under state supervision.

(2) Direct care staff shall receive orientation as
specified in the facility’s policies and procedures manual
and that is appropriate to the position, addresses facility
policies in regard to the performance of duties, and, in
addition to the information required by [RULE III(9)], in-
cludes, at a minimum:

(a) basic personal care procedures, including grooming
and personal hygiene, and methods to foster residents’ maxi-
mum independence in activities of daily living;

(b) basic techniques in observation of resident’s men-
tal and physical health;

(c) bowel and bladder care;

(d) assisting resident mobility, including transfer;

(e) techniques in lifting;

(f) methods of making residents physically comfortable;

(g) food, nutrition, and diet planning;

(h) health-oriented record keeping, including
time/employment records and resident records; and

(i) assistance with medications.

(3) Employees may perform cooking, housekeeping, laun-
dering, general maintenance, and office work. Any employee
who might be responsible to deliver occasional direct care,
however, is subject to the orientation and training require-
ments for direct care staff.

(4) There must be a personnel record for each ewmployee
that includes the employee’s name, address, and social secu-
rity number, his/her health records, an annual evaluation of
performance, a record of the employee’s previous experience,
and documentation of orientation and on-the-job training,
along with a signed acknowledgement by the employee that the
training was provided and included specific mention of resi-
dent rights.

(5) The following rulezs must be followed in staffing
the personal care facility:

(a) Staff members shall have knowledge of each resi-
dent.”’s health conditions, the residents’ needs, and any
events about which the employee should notify the administra-
tor or his/her designated representative;

(b) There must be sufficient staff on duty 24 hours a
day to provide proper resident care and all related services,
including but not limited to:

(i) maintenance of order, safety, and cleanliness;

(ii) assistance with medication regimens;

(iii) preparation and service of meals;

(iv) assistance with laundry; and

(v) assurance that each resident receives the kind and
amount of supervision and care required to meet his/her basic
needs;

(c) Adegquate relief personnel must be available to
allow uninterrupted services to residents during scheduled’
staff absences, off days, or rest periods;

(d) The staff shall provide for the care and safety of
residents without abuse, exploitation or discrimination; and
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(e} The individual in charge of each work shift shall
have keys to all exit doors, medication cabinets, and resi-
dent records.

(6) Volunteers may be utilized in the facility but may
not be included in the facility’s staffing plan in lieu of
facility employees. In addition, the use of volunteers is
subject to the following:

(a) Volunteers must be supervised and be familiar with
resident rights and the facility’s policies and procedures
manual; and

(b) Volunteers may not provide direct care to residents
unless the volunteer meets the criteria of (1) (a)-(e) above
and has completed all the orientation and training required
of direct care staff under [RULE III(9)] and (2) above.

(7) Residents may participate voluntarily in performing
household duties and other tasks suited to the individual
resident’s needs and abilities, but residents may not be used
as substitutes for required staff.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE V__ RECREATIONAL ACTIVITIES (1} The facility shall
provide a variety of regularly scheduled social and recre-
ational activities to promote the physical, social, and men-
tal well-being of each resident,

(2) This program must be appropriate to the needs and
interests of each resident and shall involve available commu-
nity resources to the extent possible.

(3) The facility shall provide sufficient indoor and
outdoor space, equipment, and supplies to meet the recrea-
tional needs and interests of the residents.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE_VI LAUNDRY (1) Laundry service must be provided
by the facility, either on or off the facility site.

(2 If a health care facility processes its laundry on
the facility site, it must:

{(a) set aside and utilize an area solely for laundry
purposes;

(b) equip the laundry room with a mechanical washer and
a dryer vented to the outside, handwashing facilities, a
fresh air supply, and a hot water supply system which sup-
plies the washer with water of at least 110°F during each
use;

(c¢) have a separate area or room designed for use as a
laundry, including an area for sorting soiled and clean linen
and clething. No laundry may be done in a food preparation
or dishwashing area;

(d) provide well-maintained containers to store and
transport laundry that are impervious to moisture, keeping
those used for soiled laundry separate from those used for
clean laundry;

(e) dry all bed linen, towels, and wash cloths in the
dryer;

(f) protect clean laundry from sources of contamina-
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tion; and

(g) ensure that facility staff handling laundry cover
their clothes while working with soiled laundry, use separate
clean covering for their clothes while handling clean laun-
dry, and wash their hands both after working with soiled
laundry and before they handle clean laundry.

(3) If a personal care facility processes its laundry
off the facility site, it must utilize a commercial laundry
(not self-service) which satisfies the requirements of (2)
above.

(4) Resident’s personal clothing must be laundered by
the facility unless the resident or the resident’s family
accepts this responsibility. If the facility launders the
resident’s personal clothing, the clothing must be marked
with the resident’s name and returned toc the correct resi-
dent. Residents capable of laundering their own persconal
clothing and wishing to do so must be provided the facilities
and necessary assistance.

AUTH: 50-5-103, 50~5-227, MCA; IMP: 50-5-227, MCA

RULE VIT PHYSICAL__PLANT (1) Each resident bedroom
must satisfy the following requirements:

(a) No more than four residents may reside in a single
bedroom;

(b) Exclusive of toilet rooms, closets, lockers, ward-
robes, alcoves, or vestibulesg, each single bedroom must con-
tain at least 100 square feet, and each multi-bedroom must
contain at least 80 square feet per bed;

(c) Each resident must have a wardrobe, locker, or
closet with minimum clear dimensions of 1/10" in depth by
1’8" in width, with a clothes rod and shelf placed to permit
a vertically clear hanging space of 5’ for full length gar-
ments;

(d) Each resident must have access to a toilet room
without entering another resident’s room or the kitchen,
dining, or living areas.

(2) All rooms with toilets or shower/bathing facilities
must be exhausted to the outside by a mechanical ventilation
system.

(3) Ventilation in each resident bedroom shall occur
via an open window to the outside, or with a mechanical vent-
ing system capable of providing two air changes per hour,
with 20% of the air supply taken from the outside.

(4) Each resident in a personal care facility must be
provided the following:

(a) a bed and bedside table or its equivalent with a
drawer and washable top;

(b) individual towel rack;

(¢) 1individual chair in his/her bedroom;

(d) separate drawer and wardrobe or closet space for
each occupant in a bedroom;

(e) reading lamp or equivalent for each bed;

(f) mirror mounted on the wall or door at convenient
height in each bedroom;
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(g) clean, flame-resistant shades or equivalent for
every bedroom window; and

(h) electric call system within reach of each resident
bed and each toilet that will sound at an area that is
staffed 24 hours a day.

(5) The facility must provide:

(a) living room reading lights, tables, chairs, and
sofas;

(b} dining room furnishings that are well constructed
and tables designed to accommodate wheel chairs;

(c) a toilet and sink in each toilet room;

(d) at least one toilet for every four residents;

(e) one bathing facility for every 12 residents;

(f) enough total living/recreational and dining room
area to allow at least 30 square feet per resident;

(g) for each multiple-bed room, either flame-resistant
cubicle curtains for each bed or movable flame-resistant
screens to provide privacy upon request of a resident;

(h) grab bars at each toilet, shower, and tub with a
minimum of 1-1/2" clearance between the bar and the wall and
strength and anchorage sufficlent to sustain a concentrated
250-pound load; and

(i) 1if a toilet grab bar assist is used over a toilet,
it must be safciy stabilized and secured in order to prevent
mishap.

(6) Following the discharge of a resident, all of the
equipment and bedding used by that resident must be cleaned
and sanitized.

(7) Any provision of this rule may be waived at the
discretion of the department if conditions in existence prior
to the adoption of this rule or construction factors would
make compliance extremely difficult or impossible.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE VIIT ENVIRONMENTAL CONTROL (1) A personal care
facility must be constructed and maintained so as to prevent
the entrance and harborage of rats, mice, insects, flies, and
other vermin.

(2) Hand cleansing soap or detergent and individual
towels must be available at each sink in the facility. A
waste receptacle must be located near each sink. Towels for
common ugée are not permitted.

(3) A minimum of 10 foot candles of light must be
available in all rooms and hallways, with the following ex-
ceptions:

(a) All reading lamps must have a capacity to provide a
minimum of 30 foot candles of light;

{b) All toilet and bathing areas must be provided with
a minimum of 30 foot candles of light;

{¢) General lighting in food preparation areas must be
a minimum of 30 foot candles of light; and

(d) Hallways must be illuminated at all times by at
least a minimum of 5 foot candles of light at the floor.
AUTH: 50-5-103, 50-5-227, MCA; IMP: 50~5-227, MCA
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RULE I WRI N_PO E D OCEDURE (1) The fa-
cility shall have a written policies and procedures manual
that governs the operations of the facility and includes, at
a minimum:

(a) a description of all services provided to resi-
dents;

{b) standards for provision of direct care;

(¢) requirements for orientation of new staff members
and volunteers;

(d) a disaster plan that includes an evacuation plan;

(e) standards for emergency first aid;

(f) infection control requirements that include, at a
minimum, the standards in [RULE XII]; and

(g) standards for recording and addressing adverse
reactions to medication, unexpacted effects of medication,
and medication errors.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

ULE X RES IAL SERVICES (1) The personal care
facility shall provide a clean and well-maintained home, free
of unpleasant odors, that is safe and comfortable for resi-
dents and employees at all times.

(2) The facility shall have a written disaster plan in
effect that includes an evacuation plan in event of fire, and
that is available to all staff members. In addition, the
facility must conduct an annual drill and maintain a written
record of that drill,

(3) In the event of accident or injury to a resident
requiring emergency medical, dental, or nursing care, or in
the event of apparent death, the personal care facility
shall:

(a) immediately make arrangements for emergency care
and/or transfer to an appropriate place for treatment;

(b) immediately notify the resident’s physician and
next of kin or responsible party; and

(c) describe and document the injury, accident, or
illness on a separate report.

(4) The facility shall stock and maintain appropriate
first aid supplies in a single location.

(5) Appropriate emergency telephone numbers, including
the poison control center number, must be prominently posted
near facility telephones.

(6) Hot water temperature supplied to handwashing,
bathing, and showering areas may not exceed 120°F.

(7) The following housekeeping rules must be followed:

(a) Supplies and equipment must be properly stored and
conveniently located and must be on hand in a gquantity suffi-
cient to permit frequent cleaning of floors, walls, woodwork,
windows, and screens;

(b) Housekeeping personnel must be trained in proper
procedures for preparing cleaning solutions; c¢leaning rooms
and equipment; and handling clean and soiled linen, trash,
and trays;

(c) Cleaners used in cleaning bathtubs, showers, lava-
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tories, urinals, toilet bowls, toilet seats, and floors must
contain fungicides or germicides with current EPA registra-
tion for that purpose; and

(d) Garbage and trash must be stored in areas separate
from those used for preparation and storage of food and must
be removed from the facility daily. Garbage containers must
be cleaned at least once a week.

(8) At all times, the facility shall keep a supply of
clean linen  in good condition  that is sufficient
to change beds often enough to keep them clean, dry, and free
from odors. In addition, the facility must ensure that each
resident is supplied with clean towels and washcloths that
are changed at least twice a week, a moisture-proof mattress
cover and mattress pad, and enough blankets to maintain
warmth and comfort while sleeping.

(9) The facility must implement a maintenance progtram
adequate to ensure that the facility and its equipment and
grounds are clean and in good repair at all times for the
safety and well-being of residents, staff, and visitors.

(10). The facility shall maintain a record of all re-
pairs and services provided to maintain the facility.

(11) Temperature in resident rooms, bathrooms, and
common areas must be maintained between 75°F and 80°F during
the months from October to March and between 70°F and 75°F
during the months from April to September.

(12) The facility shall provide or arrange for local
transportation for each resident according to facility poli-
cy.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE _XI PERSONAT, SERVICES (1) Personal care assis-
tance must be provided to each resident according to need,
while encouraging the resident to maintain independence and a
sense of self-direction. Assistance must include, but not be
limited to:

(a) assisting with personal grooming such as bathing,
handwashing, shaving, shampoo and hair care, nail filing or
trimming, and dressing;

(b) assisting with oral hygiene or denture care;

(c) assisting with toileting and toilet hygiene;

(d) assisting with eating;

(e) assisting in the use of crutches, braces, walkers,
wheelchairs, or prosthetic devices, including vision and
hearing aids; and

(f) supervision with self-medication.

(2) Facility staff shall assist in arranging for medi-
cal or dental care, including transportation to and from the
medical or dental facility.

(3) Facility staff shall administer emergency first-aid
according to written policies and procedures.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE XII INFECTIQN CONTROL (1) A personal care facil-
ity must ensure that each of its employees provides the fa-
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cility, prior to the time of employment, with documentation
from a licensed physician stating that the employee is free
from communicable tuberculosis, and with the same documenta-
tion annually thereafter.

(2) The facility must ensure that, at the time of ad-
mission and annually thereafter, a resident in a personal
care facility provides documentation from a licensed physi-
cian showing that the resident 1is free from communicable
tuberculosis.

(3) The personal care facility must establish and main-
tain infection control policies and procedures sufficient to
provide a safe environment and to prevent the transmission of
disease. Such policies and procedures must include, at a
minimum, the following requirements:

(a) Any employee contracting a communicable disease
that is transmissible to residents through food handling or
direct care must not appear at work until the infectious
diseases can no longer be transmitted. The decision to re-
turn to work must be made by the administrator in accordance
with the policies and procedures instituted by the facility;

(b) If, after admission to the facility, a resident is
suspected of having a communicable disease that would endan-
ger the health and welfare of other residents, the adminis-
trator must contact the resident’s physician and assure that
appropriate safety measures are taken on behalf of that resi-
dent and the other residents.

(4) The facility, where applicable, shall comply with
applicable statutes and rules regarding the handling and
disposal of hazardous waste.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE XIT o] VICES (1) The personal care fa-
cility shall provide medically-related social services to
attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident.

(2) Social services provided by the facility must be
included in the written policies and procedures manual.

(3) The facility, through appropriate training and
education programs, must ensure that facility staff are pre-
pared for their responsibilities to provide social services.

(4) Documentation of the social services provided to
each resident must be included in the resident’s record.
AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE XIV _PETS (1) Unless the facility disallows it,
residents in a personal care facility may keep household
pets, including dogs, cats, birds, or fish, if permitted by
local ordinance, subject to the following provisions:

(a) Pets must be clean and disease-free;

(b) The immediate environment of pets must be kept
clean;

(c) Birds and fish must be kept in appropriate enclo-
sures;

(d) Pets that are kept at the facility shall have docu-
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mentation of current vaccinations, including rabies, as ap-
propriate; and

(e) Iguanas, snakes, other reptiles, rodents, monkeys,
ferrets, or other exotic pets may not be kept in a personal
care facility.

(2) The administrator shall determine which pets may be
brought into the facility. Upon approval of the administra-
tor, family members may bring pets to visit if the pets are
clean, disease-free, and vaccinated as appropriate,.

(3) Facilities that allow birds shall have procedures
that protect residents, staff, and visitors from psittacosis,
ensure minimum handling of droppings, and require droppings
to be placed in a plastic bag for disposal.

(4) Pets may not be permitted in food preparation,
storage, or dining areas, or in any area where their presence
would create a significant health or safety risk to others,
AUTH: 50-5-103, 50-~5-227, MCA; 1IMP: 50-5-227, MCA

RULE_XV FOOD SERVICE (1) The food service must estab-
lish and maintain standards relative to food sources; refrig-
eration; refuse handling; pest control; storage, preparation,
procuring, serving, and handling food; and dishwashing proce-
dures that are sufficient to prevent food spoilage and the
transmission of infectious disease. These standards must
include the following:

(a) Food must be obtained from sources that comply with
all laws relating to food and food labeling;

(b) The use of home-canned foods is prohibited;

(c) If food subject to spoilage is removed from its
original container, it must be kept sealed and labeled; and

(d) Food subject to spoilage must be dated.

(2) Foods must be served in amounts and a variety suf-
ficient to meet the nutritional needs of each resident, and
the facility must provide therapeutic diets when prescribed
by the resident’s physician. At least three meals must be
served daily and at regular times, with not more than a
14-hour span between an evening meal and breakfast.

(3) Each meal shall include an alternate food or drink
item from which the resident may choose.

(4) If a resident is unable to eat a meal or refuses to
eat a meal, this non-participation must be documented in the
resident’s record.

(5) Menus must be written at least 1 week in advance to
guide cooks in selecting, preparing, and serving food. Re-
cords of menus as served must be filed in the facility for 30
days after the date of service.

(6) Foods must be cut, chopped, and ground to meet
individual needs.

(7) A minimum of a 1-week supply of non-perishable
foods and a 2-day supply of perishable foods must be avail-
able on the premises.

(8) Potentially hazardous food, such as meat and milk
products, must be stored at 45°F or below. Hot food must be
kept a 140°F or above during preparation and serving.
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(9) Freezers must be kept at a temperature of 0°F or
below and refrigerators must be kept at a temperature of 45°F
or below, Thermometers must be placed in the warmest area of
the refrigerator and freezer to assure proper temperature.

(10) Employees shall maintain a high degree of personal
cleanliness and shall conform to good hygienic practice dur-
ing all working periods in food service.

(11) A food service employee, while infected with a
disease in a communicable form that can be transmitted by
foods, a carrier of organisms that cause such a disease, or
afflicted with a boil, an infected wound, or an acute respi-
ratory infection, may not work in the food service area in
any capacity in which there is a likelihood of such person
contaminating food or food-contact surfaces with pathogenic
organisms or transmitting disease to other persons.

(12) Tobacco products may not be used in the food prep-
aration or service areas.

AUTH : 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE XVI RESIDENT RIGHTS (1) The facility shall adopt
a statement of resident rights that includes, at a minimumn,
the statement of resident rights found at 50-5-1104, MCA, and
must post such statement in accordance with 50-5-1105, MCA.

(2) Residents have the right to execute living wills
and other advance health care directives, and to have those
directives honored by the facility in accordance with law.

(3) The facility is responsible for reviewing resident
rights and responsibilities with each resident annually, and
must maintain a written record of this review.

AUTH: 50-5-103, 50-5-227, MCA; TMP: 50-5-227, MCA

RULE XVII RESIDENCY APPLICATION PROCEDURES (1) All
facilities must develop a written application procedure for
admission to the facility that includes at least the follow-
ing:

(a) an application form requiring the prospective resi-
dent’s name, address, sex, social security number, date of
birth, marital status, insurance or financial responsibility
information, religious affiliation, next of kin, and his/her
physician’s name, address, and telephone number; and

(b) a statement which informs the resident and the
resident’s physician, if applicable, of the requirements of
50-5-226, MCA.

(2) If the personal care facility determines that it
may not admit the prospective resident based on 50-5-226,
MCA, the following rules apply:

(a) The facility must provide written notice of rejec-
tion of the resident’s application that includes:

(i) the grounds for the rejection;

(ii) the right to appeal the decision to the department
within 15 days after the date of the written notice of rejec-
tion; and

(iii) the information that the appeal request must con-
tain, as delineated in (b) below.
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(b) A person appealing a rejection must send the de-
partment, within 15 calendar days after the date of written
rejection, written notice containing the following:

(1) name of the individual concerning whom the screen-
ing decision was made;

(ii) name of the personal care facility affected;

(i1ii) grounds for the screening decision; and

(iv) statement of evidence contradicting the screening
decision,

(c) Unless the appealing party agrees to a time exten-
sion, the director of the department of health and environ-
mental sciences must make a final decision regarding the
appeal within 15 working days after receipt of the notice.

(3) As part of the admission process, the facility must
discuss with and provide to each resident a written resident-
provider agreement which includes:

(a) criteria for transfer or discharge to another level
of care;

(b) a description and cost of general services provided
to all residents;

(c) availability and cost of additional non-licensed
services;

(d) availability of skilled nursing or other protes-
sional services from a third-party provider;

(e) discussion of the residents’ rights and responsi-
bilities, including but not limited to house rules, the grie-
vance policy, and policies regarding pets; and

(f) a listing of specific charges to be incurred for
the resident’s care, frequency of payment, and rules relating
to non-payment.

(4) The resident-provider agreement must be signed by
the administrator or his/her designated representative and
the resident or his/her representative and will serve as
acknowledgement that the resident has been informed of the
information required to be contained in the agreement.

(5) A separate agreement must be signed by the resident
or his/her representative for any third-party services, and
must state the specific services contracted for, the costs of
those services, and the individual(s) responsible for provid-
ing the services.

(6) When there are changes in services, financial ar-
rangements, or in requirements governing the resident’s con-
duct and care, a nevw resident/provider agreement must be exe-
cuted or the original agreement must be updated and signed by
the resident or his/her representative and by the administra-
tor or his/her designated representative,

AUTH: 50-5-103, 50-5-226, 50-5-227, MCA; 1IMP: 50-5-226,
50-5-227, MCA

RULE XVIII RESIDENT RECORDS (1) At the time of admis-
sion, a separate record must be established for each resi-
dent, maintained in such a way as to preserve confidentiali-
ty, stored in a safe and secure manner, and retained at least
5 years following the resident’s discharge, transfer, or
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death.

(2) At the time of admission, the record shall include
at least the following:

(a) all the information required in the application
form under [RULE XVII];

(b) 1licensed health care professional’s certification,
as required by statute and/or rule;

(c) resident-provider agreement, with all information
complete, as required by [RULE XVII];

(d) report of physical examination, with health histo-
ry, list of current medications with instructions for their
use, list of any therapeutic treatments or regimens, and
description of any activity limitations; and

(e) inventory of personal possessions of significance,
as stated by the resident or his/her representative.

(3) The record must be kept current and shall include
at least the following:

(a) medication administration record, as called for in
[RULE XIX];

(b) third-party agreements, if any, signed and dated;

(c) updates of resident-provider agreements, if any;

(d) resident’s weight on admission and at least quar-
terly thereafter;

(e) personal/social information and preferences, such
as food preferences, special interests and hobbies, or commu-
nity and religious contacts;

(f) assessment records, if applicable;

(g) a progress note at least every 30 days, setting
forth the resident’s current condition, level of functioning,
participation in activities, social interactions, problens
noted, and concerns stated by family members or other visi-
tors, if any;

(h) the resident’s care plan;

(i) reports of significant events, such as change in
resident’s behavior, accidents, visits by or to a health care
professional, and contacts with family members or another re-
sponsible party;

(i) any changes or recommendations in medical orders
for care, including medication and treatments;

(k) record of services provided by third-party provid-
ers;

(1) dates of overnight absences from the facility;

(m) a record of communication between the facility and
the resident or his/her representative concerning a change in
the resident’s status, need to discharge, or referrals di-
rected toward continuity of care; and

(n) date and circumstances of final transfer, dis-
charge, or death, including notice to responsible parties and
disposition of personal possessions.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA
RULE XIX MEDICATIONS AND OXYGEN (1) The following

rules govern the storage of medications at the facility:
(a) Except for the occasions when a resident is taking

10-5/26/94 MAR Notice No. 16-2-458



-1357-

his/her medication, that medication must be stored under lock
and key at all times;

(b) With the exception stated in (3) below, all medica-
tion must be stored in the container dispensed by the phar-
macy, or in the container in which it was purchased in the
case of over-the-counter medication, with the 1label intact
and clearly legible;

(¢) A prescription medication for which the dose or
schedule has been changed by the physician must be returned
to the pharmacy for relabeling;

(d) Medications that require refrigeration must be
seqgregated from food items and stored at temperatures between
36°F and 46°F; and

(e) No resident may be permitted to use another resi-
dent’s medication.

(2) All category A facility residents, as well as those
Category B facility residents that are capable of doing so,
must self-administer medication, and a staff member who is
capable of reading medication labels must be made responsible
for providing necessary assistance to the resident in taking
his/her medication, including but not limited to:

(a) removing medication containers from storage;

(b) reminding residents to take their medications;

(c) assisting with removal of cap;

(d) guiding the hand of the resident;

(e) observing the resident take the medication; and

(f) assisting with removal of a medication from a con-
tainer for a resident with a physical disability that pre-
vents the resident from doing so independently.

(3} A licensed health care professional, working under
third-party contract with a resident or employed by the fa-
cility, may:

(a) wutilize daily dose containers to set up a 7-day
supply of medications for residents requesting this service,
after doing the following:

(i) verifying that all medications to be set up carry a
physician’s current order; and

(il) setting up medications only from prescriptions in
labeled containers dispensed by a registered pharmacist or
from over-the-counter drug containers with intact, clearly
readable labels.

(b) set up injectable medications up to 7 days in ad-
vance by drawing medication into syringes identified for
content and resident.

(4) Medications appropriate for self-administration
include but are not limited to the following:

(a) oral medications;

(b) eye, ear, and nose drops;

(c) externally applied creams, ointments, and medicated
patches;

(d) suppositories and enemas;

(e) inhalers; and

(f) subcutaneous injections of insulin.

(S) The facility shall maintain for each resident a
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medication administration record listing all medications used
and all doses taken or not taken by the resident, and shall
state the reason for omission of any scheduled dose of medi-
cation. This record shall include the following:

(a) any changes from the original prescription; and

(b) the reason that a p.r.n. (as needed) medication,
including an over-the-counter medication, was used by a resi-
dent and the results obtained.

(6) Any adverse reaction, unexpected effects of medica-
tion, or medication error must be reported and addressed in a
timely manner according to the facility’s written policies
and procedures manual.

(7) The following rules must be followed when oxygen is
in use:

(a) Residents must be permitted to self-administer
oxygen when prescribed by the physician;

(b) Oxygen tanks, when used, must be secured and prop-
erly stored at all times;

(¢} No smoking may be allowed in rooms in which oxygen
is used or stored, and such rooms must be posted with a con-
spicuous "No Smoking" sign; and

(d) The resident’s use of oxygen must be documented in
the resident’s record.

AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA

RULE XX CONSTRUCTION (1) Any construction of or al-
teration, addition, or renovation to a personal care facility
must meet all applicable local building and fire codes and be
approved by the officer having jurisdiction to determine if
the building codes are met by the facility and by the state
fire marshal or his/her designee.

(2) A personal care facility must have an annual fire
inspection conducted by the appropriate local authorities and
maintain a record of such inspection for at least 1 year
following the date of the inspection.

AUTH: 50-5-~103, 50-5-227, MCA; IMP: £0-5~227, MCA

RULE_XXI__REQUIREMENTS FOR CATEGORY B FACILITIES ONLY

(1) At the time of admission, the administrator shall
assure that each resident is assessed, in writing, for at
least the following:

(a) mobility;

(b) mental status, such as whether the person is con-
fused, forgetful, withdrawn, prone to wander, or has other
behavioral problems;

(c) physical status, such as whether the person has
limited vision, hearing, speech, or similar problems;

(d) whether the person can self-administer medication,
as addressed by [RULE XIX], or requires skilled nursing care;

(e) dietary needs and whether the person requires as-
sistance in eating;

(f) personal hygiene needs, including whether the per-
son is continent, uses special equipment, or needs personal
assistance with bathing, dressing, and other similar needs;
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and

(g) social needs, including personal interests and
whether the person requires assistance in obtaining medical
care or managing personal resources.

(2) Within 3 days after admission, the administrator
shall assure that there is a plan of care for each resident
and that the plan of care is available to and followed by all
direct care staff. The plan of care must include but need
not be limited to:

{a) a list of personal care services to be delivered to
or performed on behalf of the resident;

(b) identification of the staff member(s) responsible
to deliver each item of care;

(c) significant personal care preferences of the resi-
dent; and

(d) a list of critical observations or changes that a
staff member 1is to report, and identification of the person
who receives the report of significant events or changes,

(3) The facility shall develop its own policy regarding
the contents of care plans that includes a requirement that
all care plans be reviewed and updated at least yearly or
more frequently, if necessary, to account for significant
changes in a resident’s physgical, mental, or social condition
or needs. In addition, at a minimum, the facility must com-
ply with the following rules:

(a) Within 3 days after the admission of a resident, a
licensed health care professional must visit the resident in
the facility and develop a plan of care for that resident,
which plan must be included in the resident’s record; or

() If the resident has been living in a Category A
facility, transfers to a Category B facility, and a licensed
health care professional has visited the resident and pre-
pared a plan of care within the 7 days prior to the date of
transfer, that plan may be utilized teo direct and manage the
resident’s care.

(4 I1f there is a significant change in a resident’s
condition, a licensed health care professicnal must conduct a
re-assessment, documented by the facility, of the resident’s
needs and the facility’s ability to meet those needs, and, if
the facility is able to meet those needs, it must immediately
develop a new plan of care for the resident.

(5) 1If the resident requires care or supervision by a
licensed health care professional, the plan of care shall
include the tasks for which the professional is responsible.

(6) A resident shall receive skin care that meets the
following standards:

(a) The facility shall practice preventive measures to
maintain a resident’s skin integrity; and

(b) An area of broken or damaged skin must be reported
within 24 hours to the resident’s physician or to another
licensed health care professional. Treatment must be as
ordered by the physician or other licensed health carve pro-
fessional, and observations and care must be documented.

(7) In order to maintain each resident’s normwal bladder
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and bowel functions, the facility shall provide individual=-
ized attention to each resident that meets the following
minimum standards:

(a) The facility shall provide a resident who is incon-
tinent of bowel or bladder adeguate personal care services to
maintain the person’s skin integrity, hygiene, and dignity,
and to prevent urinary tract infections; and

(b) Indwelling catheters are permissible, if the cathe-
ter care is taught and supervised by a licensed health care
professional under a physician’s order. Observations and
care must be documented.

(8) Chemical or medical restraints ordered by the phy-
sician are permitted under the following conditions:

(a) A licensed health care professional must monitor
the resident’s response to use of the medication and commu-
nicate with the pharmacist and physician to implement a regi-
men that ensures the least medication and fewest negative
consequences; and

(b) The resident must remain alert anpd interact with
other residents.

(9) Protective devices may be used to prevent a resi-
dent from falling from a bed or chair. The least restrictive
form of protective device that affords the resident the
greatest possible degree of mobility must be used.

(10) Only soft, physical restraints ordered by the
physician are permitted when needed to manage resident behav-
ior that endangers themselves or others, and only under the
following conditions:

(a) There must be a physician’s order for the re-
straint, including the time period for use of physical re-
straint. A copy of this order must be included in the resi-
dent’s record;

(b) The soft restraints must be applied by a licensed
health care professional;

(c) A notation must be made in the resident’s record
showing the date, time, and reason restraints were used;

(d) Residents so restrained must be checked at least
every 30 minutes and released during at least 10 minutes out
of every 2 hours. These checks and releases must be recorded
in the resident’s record as they are completed; and

(e) If the resident does not respond within 3 days to
the treatment prescribed by the physician, the resident must
be re-evaluated by the physician to determine the continued
appropriateness of the restraint and whether the facility can
continue to provide appropriate care to the resident.

(11) Bedside rails for any resident may be used only on
the written order of the resident’s physician.

(12) In addition to the infectious disease control mea-
sures required by [RULE XII), the facility must establish and
follow infection control policies and procedures adequate to
assure a safe, sanitary, and comfortable environment to its
residents and prevention of the development and transmission
of disease and infection.

AUTH: 50-5-103, 50-5-226, 50-5-227, MCA; IMP: 50-5-226,
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50-5-227, MCA

XX1I FEES (1) The department shall collect fees for
each license issued to a personal care facility at the rate
specified in 50-5-202, MCA.

(2) The department shall collect the following fees for
cach inspection of a personal care facility:

(a) $70 per bed for a Category A facility;

(b) $90 per bed for a Category B facility.

(3) The department shall collect a fee of $100 from a
personal care facility for each screening of a resident or
prospective resident of that facility that is conducted by
the department.

AUTH: 50-5-103, %0-5-227, MCA; IMP: 50-5-227, MCA

3. The rules to be repealed can be found at page 16-
1501 through 16-1507 of the Administrative Rules of Montana,
and are proposed for repeal because they will be replaced by
the foregoing proposed new rules.
AUTH: 50-5-103, 50-5-227, MCA
IMP: 50-5-103, 50-5-106, 50-5-204, 50-5-225, 50-5-226, MCA
4, The department is proposing the above new rules
because they are necessary to implement the new statutory
criteria enactr. by the 1993 legislature in Chapter 590 of
the 1993 Session Laws, establish fees for inspections and
patient screening, and update the standards generally.

5. Interested persons may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments

may also be submitted to Denzel Davis, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Sta-
tion, Helena, Montana 59620, and must be received no later
than 5:00 p.m., June 24, 1994.

6. Cynthia Brooks has been designated to preside over
and conduct the hearing. ;

4:i¢:;é<A R:/”kjigszQ"\",___,

ROBERT J. ROBINSON, Director

Certified to the Secretary of State _May 16, 1994 .

Riﬁiewed by :
‘ 7

gy A [
o il Vi

Eleanor Parker, DHES Attorney
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.20.202-205, 207, 208, ) FOR PROPOSED AMENDMENT
210-214, 216, 217, 222, 229, 234, ) OF RULES AND ADOPTION
242, 251 and 261, and adoption of ) OF NEW RULE I
new rule I setting standards for )

)

public drinking water
(Drinking Water)
To: All Interested Persons

1. On July 15, 1994, at 8:00 a.m., or as soon thereafter
as may be heard, the board will hold a public hearing in Room
€209 of the Cogswell Building, 1400 Broadway, Helena, Montana,
to consider the amendment of the above-captioned rules, which
set standards to ensure and protect the quality of public water
supplies.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

6,20.20 ITIONS In this subchapter and in Depart-
m ent Circulars PWs-1 (1994 edition), PWS-2 (1994 edjtion), PWS—
(June 1991 edjtion) and PWS-4 (1994 edition), the following

terms have the meanings or interpretations indicated below and
must be used in conjunction with and supplemental to those
definitiong contained in 75-6-102, MCA.

(1) Remains the same.

Lll ve " entration of ead or

g pper in water, spegified in sect;on 3. 0 of department

WS- on hat det. -] followu re-

u ents W em i to ete. De-

C WS- d es va i u'rements for

ants a is ado € ence herein. A

CoRY. Bay bg obtained by contacting the Department of Health and

WWLCm_swen Build-
in 444-24

(2) (5) Remain the same but are renumbered (3)-(6).

(7) Remains the same.

(8) "“conventio a treatment" means a series of
procegsses including coagulation, flocculation, sedimentation,
and filtratjon that result in substantial particulate removal.

(8)~(49) Remain the same but are renumbered (9)-(50)}.
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA
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16.20.203 MAXIMUM INORGANIC CHEMICAL CONTAMINANT LEVELS
(1) A—eamnuﬂi%yuwa%ef—eyaEem—nay—netme*eeed\%he—fe
Maxim

tb)—Barium =33
{er—Cadmium— 8+010
{tdy—Chromium 605

Maximum con=
taminant vels ants_are set forth in the
table _below. The mgximumggontaminant levels apply to various
public water supply systems as denoted in (2) of this rule.
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Table I
Inorganic Contaminant MCL (in mg/L)
(a) Fluoride 4.0
(b) Asbestos 7. million fibers/liter
(longer than 10 um)
(c) Barium 2
{d) cCadmium 0.005
(e} Chromium 0.1
(f) Mercury 0.002
{d) Nitrate 10 as Nitrogen
{(h) Nitrite (as Nitrogen)
(i) Total Nitrate + Nitrite 10 (as Nitrogen)
(j) Selenium 0.05
(k) Antimony 0.006
(1) Beryllium 0.004
(m) Cyanide (as free Cyanide) 0.2
(n) _Nickel 0.1
(o) Thallium 0,002
{p) Arsenic 0.05
Inorganic_Contaminant ction Level (in mg/L)
{g) Lead 0.015
(r) Copper 1.3
(2)(a) The maximum contaminant levels for fluoride and

arsenic_apply only to community water systems.

() The maximum contaminant levels for nitrate, nitrite,
and total nitrate + nitrite apply to all public water supply
systems.

(¢) The maximum contaminant levels and_action. levels for
all other inorganic chemicals apply only to community water
systems and non-transient non-community water systems.

(d) A publijc water supply system may not exceed a maximum
contaminant level that applies to the system.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

(b} —Eindane—(3; 2,345 6—hexachltoroeyclo—  — 0.004

{d}AATG*aphene—+Gn#ﬁneig—¥66hﬁiea4~€h%9¥iﬂ———~O 005

ey 254-B (3T4‘B*€h49*9Ph9ﬂ9*¥ﬂ€€$*€—&eid}A—AOﬁ4
{£y —~W-H%}m—ﬁ7ﬁ5%eh+&fephenﬁx y---0+01
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propionie—aoid) A community or non-transient non-
community water system may not exceed the following maximum
contamipnant levels for synthetic organic contaminants:

Table IT

Chemical Abstract | Contaminant MCL in
Services No. mg /L
(a) 15972-60-8 Alachlor 0.002
(b)_116-06-3 Aldicarb!
(c] 1646-87-3 Aldicarb sulfoxide!
(d) 1646-87-4 Aldicarb sulfone_
(e) 1912-24=-9 t ine 0.003
{f) 1563-66-2 Carbofuran 0,04
(g) 57-74-9 Chlordane 0.002
(h) 96-12-8 Dibromochloropropane 0.0002
(i) 94-75~7 2.4-D 0.07

i) 106-93- Ethylepe dibromide 0.00005
(k) 76-44-8 chlor 0.00
(1) 1024-57-3 Heptachlor_ epoxide 0.0002
{m) 58-89-9 Lindane 0.0002
(n) 72-43-5 Metrhoxychlor 0.04
(©) 1336=36-3 Polychlorinated biphenyls 0.0005
(p)} 87-86-5 e o} rophenol 0.001
{(g).8001-35-2 Toxaphene 0.003
{r) 93-72-1 2.4.5-TP 0.05
{s) 50-32-8 e a ene 0.0002
{t) 75-99-0 Dalapon 0.2
{u) 103-23-1 Di(2-ethylhexyl) adjipate 0.4
(v) 117-81-7 pif{2-ethylhexyl) phthalate 0,006
{w) 88-85-7 Dineseb 0.007
(x) 85-00-7 Diquat 0.02
(y) 145-73-3 Endothall 0.1
{z) 72-20-8 En n 0.002
(aa) 1017-5%3-6 Glyphosate 0.7
{ab} 118-74-1 Hexachlorobenzene 0.001
(3ac) _77-47-4 Hexachlorocyclopentadjiene 0.05
(ad) 23135-22-0 Oxamyl {(Vydate) 0.2
(ae) 1918-02-1 Picloram 0.5
(af) 122-34-9 Simazine 0.004
(ag) 1746-01-6 2.3.7,8-TCDD (Dioxin) 3 x 1078

The EPA has subjected_the Aldicarb MCLe to an "administrative stay" as a
result of litigation; therefore, these aldicarbs are presently unrequlated.

(2) A community or npon-transient non-community water
system that uses unfiltered surface water or unfiltered ground-
water under the direct influence of surface water as a source,
or that serves a population of 10,000 or more individuals and
adds a disinfectant to the water may not exceed the maximum
contaminant level for total trihalomethanes of 0.10 mg/l.

(3) A community or non-transient non-community water
system may not exceed the following volatile organic chemical
(VOC) maximum contaminant levels:
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{h}——i—+—+—tP&ehleEeethane~AAg444/44444444— -9+20

Table TIX
Chemical Abstract | Contaminant MCL in
Services No. mg/L
(a) 75-01-4 Vinyl Chloride 0.002
{b) 71-43-2 Benzene 0.005
(¢) 56-23-5 Carbon _tetrachloride 0.005
(d) 107-06~2 1,2-Di¢hloroethane 0.005
(e) 79-01-6 Trichloroethylene 0.005
{f) 106-46-7 para-Dichlorobenzene 0.075
(d) 75-35-4 1,1-Dichlorcethylene 0.007
{h) 71-55-6 1,1,1-Trichloroethane 0.2
(i) 156~59~-2 cis-1,2-Dichloroethylene 0.07
(i) 78-87-5 1,2-Dichloropropane 0.005
(k) 100-41-4 Ethylbenzene 0.7
(1) 108-90-7 Mongchlorobenzene 0.1
(m)_ 95-50-1 o=-Dichlorobenzene 0.6
(n) 100-42-5 Styrene 0.1
(o) 127-18-4 Tetrachlorpethylene 0.005
{p) 108-88-3 Toluene 1
(q) 156-60-5 Trans-1,2-Dichloroethylene 0.1
(r) 1330-20-7 Xylenes (total) 10
(s) 75=-09=-2 Dichloromethane 0.005
(t) 120-82-1 1,2,4~Trichlorobenzene 0.07
(u) 79-00-5 1,1,2-Trichloroethane 0.005
AUTH: 75-6-103, MCA; IMP: 75-6-~103, MCA
16.20. 21 MAXIMUM TURBIDITY CONTAMINANT LEVELS
(1) (a) Thls sect.ion is in—-effectuntit applicable
tosr

Hii—either June—295— 1993 er-—until filtratien—is
installed;—whichever—is—later—feor—- public water supply systems
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that use unfiltered surface water or unfiltered groundwater
under the direct influence of surface water and whiekh that the
department has determined must install filtration. The re-
guirements of this section do not apply to a public water sup-
ply system_that has installed a department-approved filtration
system.

(b) A public water supply system that uses surface water
in whole or in part may not exceed the following maximum con-
taminant levels for turbidity measured at a representative
entry point to the distribution system:

(i) ome 1.0 pephelometric turbidity unit (NTU), as de-
termined by a monthly average, except that a level not exceed-
ing 5.0 turbidity uwnits NTU may be allowed if the supplier of
water can demonstrate to the department that the higher turbid-
ity does not do any ¢of the following:

(A)=(C) Remain the same.

(ii) Five—turbidity units 5.0 NTU based on an average for
2 consecutive days.

(iii) Remains the same.

(2) This section applies to public water supply sys-
tems using surface water or groundwater under the direct influ-

ence of surface water after—the—dates—provided—in—(3)of—this
rule.

(a) For public water supply systems using conventicnal
filtration treatment or direct filtration:

(i) The turbidity level of representative samples of the
system’s filtered water, measured at a representative entry
point to the distribution system must be less than or equal to
0.5 nephelometrie—turbidity—unit—(NTU} in at least 95% of the
measurements taken each month, and at no time exceed 1.0 NTU.

(ii) The turbidity level of representative sanples of a
system’s effluent from individual filters, measured at a point
prior to mixing with effluent from other filters or other
sources, must be less than or equal to 0.5 NTU in at least 95%
of the measurements taken each month, and at no time exceed 5.0
NTU. This reguirement is not violated if the turbidity reading
for_the effluent from each jndividua ilter is the first read-
ind of the month that exceeds 0.5 NTU and the individual filter
is taken off-line_within 24 hours after the sample analysis
that shows the exceedance.

(k) Remains the same.

(c) For systems using diatomaceous earth filtration:

(i) Remains the same.

(ii) The turbidity level of representative samples of a
system’s individual filter effluent, measured at a point prior
to mixing with effluent from other filters or other sources,
nust be less than or equal to 1.0 NTU in at least 95% of the
measurements taken each month. This requirement is not viola-
ted if the turbidity reading for the effluent from each indi-
vidual filter is the first reading of the month that exceeds
1.0 NTU and the individual filter is taken off-line within 24
hours_after the sample analysis that shows the exceedance.

(d)-(e) Remain the same.

(3) Remains the same.
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{4) The department may invaljdate a turbidity measurement
based on documentation that demonstrates the exceedance was
caused by turbidimeter performance difficulty or sample site
location problems and that the measurements were not indicative
of true water gqua .. If the department invalidates the tur=-
bidity reading on one of these bases, the turbidity reading may
not be included in the 95% compliance_ calculations_ required
under this rule.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

6.20.,207 OBIOLOGICAL CONTAMINANT LEVELS

(1) A public water supply system may not exceed the fol-
lowing maximum microbiological contaminant levels:

(a) For monthly and annual MCL’s for microbiological
contaminants:

(i) a system which collects at least 40 samples per month
may have no more than 5.0% of the samples collected during a
month analyzed as total coliform-positive;

(ii) a system which collects fewer than 40 samples/month
may pave have no more than one sample collected during a month
analyzed as total coliform-positive;

(iii) a system may have no more than 10% of the samples
collected within any consecutive 12-month period analyzed as
total coliform-positive;

(iv) a system may have no more than 20% of the samples
collected within any 12-month period either analyzed as total
coliform-positive or invalidated by the laboratory because of
heavy bacterial growth, confluent growth, TNTC non-coliform, or
heterotrophic plate counts greater than 500 colony forming
units per milliliter (cfu/ml);

(b) 1In addition to the requirements of (1)(a) above, a
fecal coliform-positive repeat sample or E. coli-positive re-
peat sample, or any total coliform-positive repeat sample fol-
lowing a fecal coliform-positive or E. coli-positive routine
sample is prehibited a violation of this rule. (For purposes
of the public notification requirements in Department Circular
PWS-24 (June—1981 1994 edition), this is a violation that may
pose an acute risk to health.)

(2) Remains the same.

(3} Failure to submit the required number of repeat sam-
ples for the public water supply system is a violation of the
coliform bacteria MCL set forth in (1)(a) of this rule, and
subjects the system to the required public notification as
described in Department Circular PWS-2 (June—3199% 1994 edi-
tion), and additional routine sampling specified in ARM
16.20.210.

(4) The department hereby adopts and ingorporates by
reference Department Circular PWS-2 (1994 edition), which sets
forth public notification requirements for suppliers. A copy
may be obtained from the department’s Water Quality Division,
Cogswell Building, Capitol Station, Helena, MT 59620.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

16.20.208 TREATMENT TECHNIQUES—-FILTRATION AND DISINFEC-
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TION (1) Beginning—Juhe—29—31993-untess Unless otherwise
specified in these rules, each public water supply system with
a surface water source or a groundwater source under the direct
influence of surface water must provide treatment which meets
the treatment technigque requirements of this rule. The treat-
ment technique requirements consist of installing and properly
operating water treatment processes that reliably achieve:

(a)-(b) Remain the same.

(2) Remains the same.

(3) (a) A public water supply system using a surface
source or a groundwater source under the direct influence of
surface water is in violation of the treatment techniques re-
quirement imposed by this rule if the system:

(1) Remains the same.

(ii) fails to install filtration by June 29, 1993, or 18
nonths after the department determines that filtration is re-
quired, whichever is later.

{b)—-(c) Remain the same.

(4) (a) A supplier fer—a—publie—water—supply—system that
uses a surface water source and does not provide treatment by
filtration must provide the disinfection treatment specified in
Department Circular PWS-3 (June 1991 edition), beginning Decem-
ber 30, 1991, unless the department determines that filtration
is required.

(b) A supplier that uses
a groundwater source under the direct influence of surface
water and does not provide treatment by filtration must provide
the disinfection treatment specified in Department Circular
PWS-3 (June 1991 edition), beginning December 30, 1991, or 18
months after the department determines that the groundwater
source is under the influence of surface water, whichever is
later, unless the department has determined that filtration is
redquired.

(c) A supplier fer-a—publie weter—supply—system that uses
a surface water source that provides filtration treatment or
uses a groundwater source under the direct influence of surface
water and provides filtration treatment must provide the disin-
fection treatment specified in (e) of this section beginning
June 29, 1993, or beginning when filtration is installed,
whichever is later. Failure to meet any requirement of this
section after the specified date is in violation of the
treatment technigue requirements imposed by this rule.

(d)-(e) Remain the same.

(5) The department hereby adopts and _incorporates by
reference Department Circulay PWS-3 (June 1991 edition), which
sets orth c¢riter to av f ation of surface water
source_or a_ dgroundwater source under the direct influence of

urface water. A co f Department Circular PWS-3 (June 1991

Division, Cogswell Bujlding, Capitol Station, MT 59620.
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

16.20.210 BACTERIQLOGICAL QUALITY SAMPLES (1)-(2) Ra-~
main the same.
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(3} A supplier of a public water supply system that uses
surface water or dgroundwater under the direct influence of
surface water and does not practice filtration in compliance
with department rules must collect at least one sample near the
first service connection each day the turbidity level of the
source water exceeds 1.0 NTU and have the sample analyzed for
the presence of total coliforms bacteria. This requirement may

be waived by the t_for a public water su stem
that uses surface water and does not pracgtice filtration if the
supplier is in compliance with_ a__department admipistratjve
er, court order or court ere s e_to
filtration and if the supplier agrees teo gomply with an alter-
native monitoring plan acgegtable to_ the department. When one

or more turbidity measurements in any day exceed 1.0 NTU, the
supplier must collect this coliform bacteria sample within 24
hours of the first exceedance, unless the department determines
that the system for logistical reasons outside the supplier’s
control cannot have the sample analyzed within 30 hours of
collection. These sample results must be included in deter-
mining compliance with the MCL for microbiological contaminants
under ARM 16.20.207.

(4) Remains the same.

(5) If a routine sample is total coliform-positive:

(a) the supplier ef--the-publie-water—supply—system must
begin submitting a set of repeat samples within 24 hours after
notification of the positive result. A supplier that collects
more than one routine sample per month must collect no fewer
than three repeat samples for each total coliform-positive
sample. A supplier who normally collects one routine sample
per month or less must collect no fewer than four repeat sam-
ples for each total coliform-positive sample found. The de-
partment may extend the 24-hour limit for a specified time
period if the supplier has a logistical problem in collecting
the repeat samples that is beyond his the supplier's control.
After a oystem supplier collects a routine sample and before
the supplier learns the results of the analysis of that sample,
if the supplier collects another routine sample or samples from
within five service connections of the initial sample and the
initial sample er—samples after analysis is found to contain
eeliferms coliform bacteria, then the system supplier may count
the subsequent sample or samples as a repeat sample instead of
as a routine sample.

(b) Remains the same.

(c) The system supplier must collect all repeat samples
on the same day, except that the department may allow a system
with a single service connection to collect the required set of
repeat samples over a 4-day period.

(d) If one or more repeat samples in the set is total
coliform-positive, the supplier must collect an additional set
of repeat samples in the manner specified in (5)(a)-(%)(c) of
this rule. Collection of the additional samples must begin
within 24 hours of receipt of notice of the positive result,
unless the department extends the limit as provided in (5)(a)
of this rule. The supplier must repeat this process until
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either total eelifermas coliform bacterja are not detected in
one complete set of repeat samples or the supplier determines
that the microbiological contaminant MCL specified in ARM
16.20.207 has been exceeded and notifies the department.

(e)-(f) Remain the same.

(6) A total coliform-positive sample that is invalidated
according to this subsection may not be used to meet the mini-
mum monitoring requirements of this section.

(a)-(b) Remain the same.

(¢) A laboratory must invalidate a sample unless total
eoltiferma coliform _bacterjia are detected, if the sample:

(1)-(iii) Remain the same.

(d) if the interference described in (c) above occurs,
the supplier must collect another sample from the same location
as the original sample within 24 hours after notification by
the laboratory and have it analyzed for the presence of total
eeliferms coliform bacteria and HPE heterotrophic plate count.
The system supplier must continue to re-sample within 24 hours
of notification and have the samples analyzed until the system
shows a valid result. The department may waive the 24-hour
time limit on a case-by-case basis.

(7) Remains the same,

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

. UALITY SAMPLES
(1) Except as provided in_ (2) below, water Water served
to consumers, which may be a mixture from several sources, must
be analyzed for the following inorganic chemicals every-3—years
unity-ground—watersupplies—and—annually—feor ee

ARM-—16-20+203—and—itn—the-follewing—tisttr according to the re-
guirements in section 4.1(E)(2) of Department Circular PWS-)
(1994 edition):

(a)- (g) Remain the same.

(h) Potaseium Specific conductance

(3 )-(j) Remain the same,

(2) The department may waive the samgligg and analysis

requirement for apny or all of these contamipants if the results
of at leas ee consecutive samples demonstrate that further
sampling is_unnecessary.

(3)(a) A _suppljer shall sample and monitor its system for

the following jinorganic chemicals:
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{i} the chemjcals listed in ARM 16.20.203(1 ). Table I, as
applicable, under 1nterva;s and methods specified in Department
Circular PWS=-

(ii) _lead and copper, as_applicable and under intervals
and methods specified in Department Circular PWS-4 (1994 edi-
tion); and

(iij) other water guality Qarameters as stated in and
under intervals anpd Q:eguencxes specified in Department Circu-
lar PWS-4 (1994 edi

{(b) A supplier for a community or non-transient non-com-
munity water system must monitor its system for synthetlc or-

anic_chemicals iste 1 20 olatile nic
chemicals listed in ARM 16.20.204(3), and certain unregulate
organic chemicals specified in Department Circular PwWS-1 (1994
edition).

(¢) A community water or non-transient non-community
water system which either uses unfiltered surface water or
unfiltered groundwater under the direct influence of surface
water or serves a population of 10,000 or more individuals must
be monitored by the supplier for total trihalomethanes if the
system adds a disinfectant to the water supply.

(i) Remains the same.

(ii) The monitoring frequency may be reduced by the de-
partment to a minimum of one sample per quarter taken at a
point in the distribution system reflecting the maximum resi-
dence time of the water in the system. This reduction in moni-
toring may be granted only if the data from at least one year
of monitoring demonstrates that total trihalomethane concentra-
tions will be consistently below 50% of the maximum contaminant
level. After one 1l year rterly monitoring in which
all sample sults a e than 50% of the maximum_ contaminant

evel s servij ew ersons may reduce th
monitoring to once per year provided the sample is collected
during_the time of year and from a location most conducjive for
total trihalomethane formatjion.

(3)-(4) Remain the same but are renumbered (4)-(5)

these—supplies—where-the nitrate—eentent approaches—er—exceeds
the—maximum—contaminant—level

(6)-(7) Remain the same.

(8} The degartmegt hereby adopts and incorporates by ref-
erence_pDepartment Circular PWS-1 1994 edition which sets
forth standards and monito ;Jgg reguirements for_other volatlle
organic chemicals, inorganic chemicals, and synthetic organic
chemicals, and Department Clrcula[ PWS-4 (1994 edition), which
sets forth stagg rds anqg mgni;g ring_requirements for lead_and
c er. of be obtajined om_the department’s
Water Qualitv Division, chswell Building, Capitol sStation,
Helena, MT_  59620.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA
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16.20,212 SAMPLING AND REPORTING RESPONSIBILITY

(1)-(2) Remain the same.

(3) A supplier of a public water supply system that has
exceeded the microbiological contaminant MCLs specified in ARM
16.20.207 must report the violation to the department no later
than the end of the next business day after it learns of the
violation, and notify the public in accordance with Department
Circular PWS-2 (June—390%1 1994 edition).

(4) A supplier of a public water supply system that has
failed to comply with a total coliform bacteria monitoring
requirement, including the sanitary survey requirement stated
in APM 16.20.222, must report the monitoring vielation to the
department within 10 days after the system supplier discovers
the violation, and notify the public in accordance with Depart-
ment Circular PWS-2 (June—3993% 1994 edition).

(5) A supplier of a community water system must notify
the public as specified in Department Circular PWS-2 (June—-1993
1994 edition) when the fluoride level exceeds 2.0 milligrams
per liter (mg/l).

(6)-(10) Remain the same.

{H}—TFhe—sgupplier—of—water—io—net—required —teo—report

departmentlo—laberatery—performs—the—analysio—and -reperts—the
1&5&355 to—the depa*f“eﬁ%‘ﬁffie3“*hieh**#*&h%—ﬁﬁfm&%%waeee&ve

€32¥(11) A supplier of water, within 10 days of comple-
tion of each public notification required pursuant to these
rules and Department Circular PWS-2 (Jure—1991 1994 edition),
shall submit to the department a representative copy of each
type of notice distributed, published, posted, or made avail-
able to the persons served by the system or to the media.

33y (12) Upon request by the department, a supplier of
water shall timely submit to the department copies of any re-
cords required to be maintained by these rules.

The _department hereby adepts and incorporates by
g_ﬁe;ence De gg:tmen; gi;gu]a; EWS"Z (1994 edition[, which gets
fort iers, A copy
pay ‘_obtgined from the ggg;;;megt'g w;ter Quality_gigigipn
Cogswell Building, Capitel Station, Helena, MT 59620.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

6.20.2 v F ON__ SAMP (1) When the results of
a chemical analysis for the—eceontaminants—tigted—in—ARM
120283 —and—36+ 20204 a3 HEr—er—feor total trihalo-
methanes indicate that the level ef—any—eonstituent, exeept
nitrate; exceeds the maximum contaminant level, verification
samples are required. Verification samples must be taken at
the cite where the sample that exceeded the MCL was taken.
7 At least 3 verification
samples must be collected within one month of the time the
supplier of water receives notification that the first sample
exceeded the maximum contaminant level. The arithmetic mean of

the 4 original and verifjcatjon samples taken at the site de-
termines if the maximum contaminant level is exceeded.
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43)(2) The department may require verification samples
for positive or negative results of inorganic (except for lead
and_copper) and organic chemical analyses in accordance with
Department Circular PWS-1 (June-199%1 1994 edition).

(3) The department may require verification samples for
lead and copper in source water or applicable water gquality
parameters in_accordance with Department Circular PWS-4 (1994
editionl).

{4) The department hereby adopts and incorporates by ref-
erence Department Circular PWS-1 (1994 edition), which sets

orth standards and monitoring requirements for volatile organ-
ic chemicals, ijnorganjc chemic n nthetic o i~
cals; and_De tm Circular PWS-4 (1994 editjon which sets
forth standards d mo i lea -
er. Copies of each may be obtajned from the department’s
Water ouality Division, Cogswell Building, Capitol Station,
Helena, MT_59620.
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

4 SPE PLES (1) Under special conditions,
additional samples may be required frem—time—te—time by the
department. Such samples may be to determine adeguacy of dis-
infection following line installation, replacement, or repair.
Samples may also be required for determination of adequacy of
source, storage, treatment or distribution of water to the
public. The department may use these samples to determine
compliance with the-mierebiolegical-contaminant MCLs speeified
iA—PARM—16-20207, action levels, and treatment technique re-

uirements, as_set r in this subchapter.
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

16.20.216 CONTROL TESTS--GENERAL (1)-(3) Remain the
same.

(4) Only the analytical methods specified in this sec-
tion, or otherwise approved by the department, may be used to
demonstrate compliance with the requirements of these—rules
this section:

(a)-(d) Remain the same.

(5) Measurements for pH, temperature, turbidity, and
residual disinfectant concentrations for a community water
supply must be conducted by a party certified under the provi-
sions of Title 37, chapter 42, MCA. &amples—fer tetal ecolifeorm
apalysia agterlolog;cal samg;es for a community water system
must be collected by a person approved by the department or
party certified under the provisions of Title 37, chapter 42,
MCA. Measurements for total eeliferms coliform bacteria, fecal
eeliferms coliform bacteria, and HPE€ heterotrophic plate count
must be conducted by an approved laboratory.

(6) The department hereby adopts and_ incorporates by
reference the following:
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(a) Metho e etric Me -Nephelometric Tur-
bidity Unjts), pages 134-136, Standard Methods for the Examina-—
tion of Water and Wastewater, 1985, American Public Health
Associatjon et al. (16th edition), which sets forth methods for
determining turbidity.

{b) Method 408C (aggg;ometr‘c Titration Method), pggg;
303-306, Method 408D (DPD_Fe rrous Tltrimetrlc Method)}, page
306-30 ethod 40BE ric Metho ages 309- 310

and Method 4 & (o Vio t ages 310-313
Standard Methods for the Examination of Water and Wastewater
{1985), American Publjc Health Association ef al. (16th edi-

tion which _set fort ethods for determining residual) disin-
fection.

(c) Bader, H., Hoigne, J., "Determination of Ozone in
Water by the Indigo thod: Submitte tandard Method"; QOzone
Science and Engineerin Vol. 4 es 169-176, Pergamon Press
Ltd. (1982 which sets forth methods for determining residual
ozone concentration in water:

{d) Method 410B_(Amperometric Method), pages 322-323, or
Method 410g (DPD, Method), pages 323-324, gtangarg Methods for
he Examination Water and W s ew merican Publ;g
Health Association et edition which sets forth
Ret [s} et i ioxjde;

(e} ethod ) ature ages 26-127 Standard
ethods for the Wa and Wastewater (1985
American Public Health Association et al. (16th edition), which
sets forth a method for determining residual temperature in wa-

ter;

{£f) Metho =437, Sta d s for
Examinatjon ¢f Water and _Wastewater (1985), American Public

ealth Associatio 6th editio which gets forth a method

for detegmining gﬂ;

{g) i 42 MCA which sets forth
requireme ts or water tr en a operators,

(h) Copies of the documents described in_ (a)=-{g) above

be obtained rtment’s Water Quality Division,

Cogswell Buildin a ol st n, Helena, MT 59620.
AUTH: 75-6~103, MCA; IMP: 75-6-103, MCA

16.20.217 CONTRO ~-SURFACE SUPPLIES (1) A suppli-
er of water utilizing a water treatment plant for surface water
or groundwater under the direct influence of surface water
where the plant employs in its operation coagulation, settling,
softening, or filtration, shall perform at least daily, unless
otherwise specified, the following chemical control tests on
the filtered water, list them on a report form approved by the
department, and submit the completed form monthly to the de-
partment:

(a) Chlorine residual

(1) Remalns the same.

%&6ﬁs—ﬂH5Gwhe~feff6*“&4—6%—4eﬂ3%ﬂda%4¥-ﬂﬂe—a%gthe—ﬁetnF’e¥

apptie
(b)-(e) Remain the same.
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(f) Turbidity
(1) Remains the same.

(2) A supplier of water utilizing surface water or
groundwater under the direct influence of surface water which
does not filter but which employs disinfection shall perform,
at least daily, unless otherwise specified, the following chem-
ical control tests on the treated water, list them on a report
form approved by the department and submit the completed form
monthly to the department:

(a)-(P) Remain the same.

(c) Turbidity.

(i) A supplier of water utilizing a surface source and
not providing filtration treatment must begin monitoring; as
specified in these rules and Department Circular PWS5-3 (June
1991 edition), beq&nntﬂgfﬁeeembefAS&Ak&QQQT unless the depart-
ment has determined that filtration is required. The depart-
ment may specify alternative monitoring requirements, as appro-
priate, until filtration is in place.

(ii) A supplier of water that uses a groundwater source
under the direct influence of surface water and does not pro-
vide filtration treatment must begin monitoring as specified in
Department Circular PWS-3 (June 1991 edition)—beginning—becem—
ber—31,—1956—6r & months after the department determines that
the groundwater source is under the direct influence of surface
water—whichever—ig—later, unless the department has determined
that filtration is required. If filtration is required, the
department may specify alternative monitoring requirements, as
appropriate, until filtration is in place.

(iii) paily turbidity sampling requirements are applicable
for public water supply systems not filtering and not required
to filter through December 30, 1991. Until—bDecember—36,—31993;
fesa}%s—e%~these—eamp4e9—w*}}—be—ﬁaed-4¥n%ﬂ&eEefm%ﬂinqueomp}é-
anee—with—theturbidity McL—o i =

(iv) The monitoring frequency required in (2) of this
rule may be reduced by the department for a non-community water
system on a case-by-case basis.

(3) The department hereby adopts and_incorporates by ref-
erence Department Circular PWS-3_  (June 1991 edition), which
sets forth criteria to avoid filtration of a surface water

source or_a_ground sQurce der the direct influence of
surface_ water. A copy may be obtained from the department’s

Water oQuality Division, Cogswell Building, Capitol_ Station,
Helena, MT 59620.
AUTH: 75+6-103, MCA; IMP: 75-6-103, MCA

16.20.222 SANITARY SURVEYS (1) Public water supply
systems must undergo an initial sanitary survey by June 29,
1994, for community systems and non-transient non-community
systems, and by June 29, 1999, for transient non-community
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water systems. fThereafter, transient non-community water sys-

tems must undergo another sanitary survey at least once every S
years, and all other public water supply systems must undergo
another sanitary survey at least once every 3 years. The de-
partment must review the results of each sanitary survey to
determine whether the existing monitoring frequency is adequate
and what additional measures, if any, the system needs to un-
dertake to improve drinking water quality.

a)(2) Sanitary surveys must be performed by the depart-
ment or an agent approved by the department. The aystem sup-
plier is responsible for ensuring the survey takes place.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

16.20.229 PUBLIC NOTIFICATION FOR COMMUNITY AND NON-COM-
MUNITY SUPPLIES (1) The owner or supplier of a public water
supply system shall notify persons served by the system as
specified in Department Circular PWS-2 (June—3991 1994 edition)
and the department as required under ARM 16.20.212 if the sys-
tem:

(a)~(c) Remain the same.

a v L,fQ:,a,publlc water

su em is ceed department. m ire a sup-
lier of water to ve tio a i tice b newspaper
advertisement ess a or o opriate means ap-
Qroveg by the gggg;;ggn;, Ih Qggggtment may waive this re-
wirement i hat the viclation has been correct-

ed promptly aﬁ;er discove;y. the cause of the viclation has
been__eliminated, and there is no_ longer a risk to public
health.

(3) If an_imminent threat to public health occurs, _the
department may require any measure necessary to protect public
health.

{4) The department hereby adopts and incorporates__by
reference Department Circular PWS-2 (1994 edition), which sets
forth public notifjcatjon requirements for public¢ water supply
system suppliers. A copy may be obtained from the department’s
Water OQuality Division, Cogswell Building, Capitol Station,
Helena, MT 59620.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

16.20.234 VARIANCE AND EXEMPTIONS FROM MAXIMUM CONTAMIN-
ANT LEVELS (MCL’S) FOR VOLAPILE _-ORGANICCHEMICALE (VOCis}) OR-
GANIC AND INORGANIC CHEMICALS AND FROM TREATMENT REQUIREMENTS
FOR_LEAD COPP (1) The EPA has identified the fellewirg
technologies listed ec¢tions 6.1 and 6.2 of Department Cir-
cular PWS-1_ {1994 edjtion) as the best available technology
(BAT), treatment techniques, or other means available for
achieving compliance with the maximum contaminant levels for
inorganic_chemicalg listed in ARM 16.20.203 and_ for_synthetic
and volatile organic chemicals ligsted in ARM 16.20.204(1) and
{3}

{ta)-—remevalusing—packed—tovwer—aeratieon;—and
{b+——feneva}—usiﬁq—gfana}affae%%vaeeé—e%fbeﬂ—+exeepeffor
vinyl-ehloride}r
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(2) Suppliers of community water systems and non-tran-
sient non-community water systems must install or use any
treatment method identified in subseetien—{i) Department Circu-

lar PWS=1 (1994 edition) as a condition for receiving a vari-
ance, except as provided in (3) below. 1If the system cannot

meet the MCL after installation of the treatment method, that
system shall-be is eligible for a variance.

(3) The department may grant a variance from ARM
16.20.203 or 16.20.204 subject to the requirements of (4)-(8)
of this rule.

(4) If a system supplier can demonstrate through compre-
hensive engineering assessments, which may include pilot plant
studies, that the treatment methods identified in (1) of this
rule would only achieve a de minimis reduction in contaminants,
the department may issue a schedule of compliance that requires
the system being granted the variance to examine other treat-
ment methods as a condition of obtaining the variance.

(5) Remains the same.

(6) To avoid _an _unreasonable risk to health, The the
department may require a public water supply system supplier to
use:

{a) bottled water, point-of-use devices, or other means
as a condition of granting a variance or an exemption from the
requirements of section 3.0, Department Circular PWS-1 (June
1951 1994 edition);—te—aveid-an—unreasenable-risk-te-health-;

{b) ottled water and cint-of-use devices or_ oth
means, but not point-of-entry devices, as a condition for

ranting a xemption or varjance from corrosion centrol treat-
ment requirements for lead and_copper in sections 5.1 and 5.2
of Department Circular PWS-4 (1994 edition): or

(c) oint-of-entry devices as condition for grantipg an
exemption or variance from the source water and lead service
line replacement requirements for lead and copper under sec=-
tions 5.3 or 5.4 of Department Circular PWS-4 (1994 edition).

(7) Public water supply systems that use bottled water as
a condition for receiving a variance or an exemption from the
requirements of section 3.0 of Department Circular PWS-1 (June
993 1994 edition) or an exemption from the requirements of
section 5.0 of Department Circular PWS-4 (1994 edition), must
meet the following requirements:

(a) The supplier of water shall submit and obtain depart-
ment approval of a monitoring program for bottled water. The
monitoring program must provide reasonable assurance that the
bottled water meets all MCLs. The supplier must monitor a rep-
resentative sample of bottled water for all contaminants regu=-
lated under Department Circular PWS-1 (June—3995% 1994 edition),
during the first quarter it supplies the bottled water to the
public and annually thereafter. Results of the monitoring
program must be provided to the department within 30 days after
the end of the first guarter and thereafter within 30 days
after the end of a 12-month period.

{b)=~(d) Remains the same.

(8) Public water supply systems that use point-of-use
devices as a condition for obtaining a variance or an exemption
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from ARM 16.20.204 for volatile organic compounds must meet the
following requirements:
(a)-(f) Remains the =zame.

(q) oint-of-entry devige as a
condition for granting an exemption or variance from the treat-
ment regujreme m;g for ngg gnd copge;: uudex; seg_t;_ions 5.3 or_5.4
o] epa n u ier_ must
demonstrate t t d ‘ i at ugse of the
device will not cause ipcreased ag;rosion of lead and_copper
beari mate t twaen th (] and the tap that
ou d

z WMMWMMMQ—

[s) whic sets

fo th tandards d ement. fo olatile organic

chemicals, other o ¢ _chemical nd inorganic_chemicals;

and Department Cir PWS-4 9 which sets forth stan-
dards and monitori i e opper 0,
of each may be obta om_t department’s Water Qualit

Division ogswel uild Capjtol Statio elena, MT 59620.

AUTH: 75-6-103, MCA; IMP: 75-5-103, MCA

16.20.242 _DESIGNATED CONTACT PERSON (1)-(3) Remain the
same.

{4) The degar;m nt ng; eby adopts and incorporates by
reference Title 37 t whi tablishes re uire—
ments for operators of ater treatmen ts A_co ma
gQ;g;n9g_1;gm_&ng_ggngx;msnsLs_ﬂg;gz;ﬂugligx_g;yggigngg;g_ﬂe1l
Bujldin Capitol Statj elena 9620,

AUTH: 75-6-103, MCA; IMP: 75—6—103, MCA

16,220,251 VARIANCE "B" (1)-(2) Remain the same.

(3) The department hereby adopts and incorporates by ref-
erence_Department Ci WS=-3__(June 91 edjtion which
sets forth crijteria to avoid jiltration a_surface water
source or a_ groupdwater source under the direct influence of
surface water A copy.may be obtajned from the department’s
Water Qualit jvigion, Cogsw uildin Capitol Station
Helena, MT 59620.

AUTH: 75-6-103, MCA; IMP: 7%5-6-103, MCA

16.20.261 ADOPTION AND INCORPORATION BY REFERENCE
(1) The board hereby adopts and incorporates by refer-

(a) Department Circular PWS-1, Voia-t—i—l—e-@fqaﬁie—ﬁm‘tea&

ealesl—(June—3501—editien) "Standards and Monitoring Require-
ments for Volatile Opganic, Inorganic, apd Synthetic Organic
Chemicalg"™ 94 edjt which ts forth standards and mopi-

toring requirements for the foregqoing chemicals;

(b) Department Circular PWS-2, "Public Notification Re-
quirements for Public Water Supply System Suppliers" (Jumre 3501
1994 edition), which sets forth public notification require-
ments for public water supply system suppliers; and

(c) Department Circular PWS-3, "Criteria to Aveid Filtra-
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tion of a Surface Water Source or a Groundwater Source Under
the Direct Influence of Surface Water" (June 1991 edition),
which sets forth criteria to avoid filtration of a__surface
vater source or a groundwater source under the direct influence
of surface water; and

{d) Department Circular PWS-4, “Requirements for the
control of Lead and Copper" (1994 edjtion), which sets forth
standards and monitoring reqguirements for lead _and copper.

(2) Copies of the Department Circulars refereneed—in
these propesed—rules may be obtained by contacting the Water
Quality Bureau Division, Montana Department of Health and Envi-
ronmental Sciences, Cogswell Building, Capitol Station, Helena,
MT 59620, (406) 444-2406.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

ULE T DEPARTMENT RECORDKEEPING (1) The department
shall maintain records regarding its public water supply pro-
gram and make reports to the US Environmental Protection Agency
concerning its program in a manner that is consistent with
requirements set forth in 40 CFR 142.14 and 142.15.

(2) The department hereby adopts and incorporates by
reference 40 CFR 142.14 and 142.15, which describe recordkeep-
ing and reporting requirements for state drinking water pro-
grams. Copies may be obtained by contacting the Water Quality
Division, Cogswell Building, Capitecl Station, Helena, MT 59620,
(406) 444-2406,

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

3. The board is proposing these rules to further protect
public health by assuring safe public drinking water for Mon-
tana consumers. The board is also proposing these amendments
to the rules in order to comply with minimum federal require-
ments established under the Safe Drinking Water Act for control
of lead and copper and Phase II and Phase V chemicals in public
drinking water supplies. These requirements are mandated as a
condition of delegation to the State of Montana responsibility
for implementation of the federal safe drinking water program.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Board Secretary,
c/o Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana 59620, provided they
are received no later 5:00 p.m. on June 23, 1994.

5. Will J. Hutchison has been 51gnate ta/preside over

and conduct the hearing.
.7»:;/> [ terisprn.

ROBERT J. POBiNSOﬁT Director

Certified to the Secretary of State _ May 16, 1994

ey
Revjewed by: .

/Jl it //'AJ'
Eféanor Parkér, DHES Attorney
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BEFORE THE BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE
STATE OF MONTANA

In the Matter of the Amendment ) NOTICE OF PROPOSED AMENDMENT,
of Rules 23.15.102-103, 201-203, ) REPEAL, AND ADOPTION OF RULES
302, 304, 306, 308, the Repeal )
of 23.15.104 and the Adoption of )
RULE I concerning Crime Victims )
Compensation )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 25, 1994, the Board of Crime Control proposes
to amend the following rules regarding crime victim compensation.
2. The proposed amendments will read as follows:

23.15.102 GENERAL DEFINITIONS (1) through (4) remain the
sane.

(5) MBodily iniury" means a physical or mental trauma
directly resulgl q. from:

{a} Qh251cal contact with the victim;

(b)) griminal acts of the offender whlch were directed
toward the victim’s person and the victim was aware of the
actions at the time of such actions.

(6) "A law enforcement officer" includes personnel in youth
court probation and ¢hjld protective services.

AUTH: 53-9-104, MCA

IMP: 53-9-103, MCA

3.15.103 GOOD CAUSE EXTENSIONS 10 CLAIM FILING AND
REPORTING TO LAW ENFORCEMENT LIMITS (1) Factors considered
when determining whether "good cause" exists for extending the
one-year time limit for f111nq a claim, or for
reporting criminally injuriocus conduct to a law enforcement
effieer within 72 hours after its occurrence include, but are not
limited to the following:

(a) age of the victim when the crime occurred;

(b) whether the delay 1in filing or reporting was
reasonable, considering the circumstances of the crime and the
resulting injuries to the victims;

(¢) physical or mental incapacity; or

(d} failure of law enforcement or prosecutors to notify the

victim _about cr;me v1ct1m comgensaglon.

3 Lt . i , e £f er s
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{e}—-the-—failure— -of- —collateral— ooureces —to——provide
eempeﬁﬁa&tﬁnrte—ehe—v*eE*mr There is no good cause te extend the
time limit the claim is filed more than 5 years after the
latest date the claim could have been filed in_ accordance with
53-9-125(1), MCA.

AUTH: 53-9-104, MCA

IMP: 53-9-125, MCA

23.15.104 INTERESTS OF JUSTICE Proposed for repeal. Text
can be found at page 23-469.

AUTH: 53-9-104, MCA

1M %3=-9-12%, MCA

23.15.201 CLAIM AND INTTIAL DETERMINATION (1) through (3)
remain the same.

{4) A request for benefits under 53-9-128,6 MCA, is an
licatjop for coppensation. The person a ing for benefits

is_ _subject to all the requirements of the Crime Victims
Compensation Act and Administrative Rules of Montana for the
Crime Victims Compensation Act.

(4« 5) The division will issue its initial determination
accepting, denying, or reconsidering claims for compensation
benefits.

AUTH: 53-9-104, MCA
IMP: 53-9-121, 53-9-124, 53-9-127, MCA

23.15.202 REQUEST FOR HEARING (1) The claimant has the
right to request an informal hearing within 30 days of any
written determination regarding compensability of a claim. The
unit may held request an informal hearing on its own initiative.
The right to proceed further is waived unless the request for an
informal hearing is received by the unit within 30 days after the
initial determination is mailed.

(2) The claimant’s request must be in writing and state the
action the claimant wishes the division to take and the reasons
the division should take such action.

(3) The unit’s administrative officer will review the
request and all relevant evidence provided by the claimant, and
determine recommend whether +f a hearing should be held or a
revised order issued.

AUTH: §3-9-104, MCA
IMP: 53-9-122, 53-9-130, 53-9-131, MCA
23.15.203 HEARING (1) —If the administrative officer

ig—unavailable—er—eotherwise—unable—te—the—aet—as—hearing
examiner—tThe administrator will may act as the hearing examiner
or appeint a hearing examiner.

(2) through (6) remain the same.

AUTH: 53-9-104, MCA
IMP: 53~9-122, 53-9-130, 53-9-131, MCA
23.15.302 . PAYMENT OF CLAI (1) remains the same.
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(2) Medical and/or burial expenses are paid to the service
providers, unless the claimant has paid the expenses, in which
case payment is made to the claimant. The amount of the payment
is based on the usuwal and customary rates established by the
insurance compliance bureau, division of workers’ compensation.
Charges for private rooms and special nurses are paid only if
ordered by the attending physician. The claimant is responsible
for charges for treatment of conditions or injuries that are not
a direct result of the criminally injurious conduct.

4} Reasonable burial expenses include a marker for the
grave,

(3) cChildren and retired persons are considered employable
but unemployed for the purpose of computing their benefits under
53-9-1284H)+{ay, MCA.

{4) Payment will not be made for medical expenses for
treatment obtained more than 5 years after the last date of
Lreatment.

{5) Payment will not be allowed for duplicate medical
treatments received on the same day, except in an emergency,

AUTH: 53-9-104, MCA

IMP: 53-9-128, MCA

23.15.304  MEDICAL INFORMATION (1) through (3) remain the
same.

(4) If the claimant is requesting compensation benefits to
pay for costs of medical treatment, the claimant may initially
select the physician to provide treatment, but the claimant must
obtain prior approval from the unit before receiving treatment

from another physician, except in an emergency. Unless the
claimant obtains such prior approval, benefits to pay the cost of
treatment may be disallowed. The attending physician is

responsible for the type, duration, and frequency of treatment.
If the attending physician refers the claimant to another
physician the claimant must obtain prior approval from the unit
for the referral visits and treatment, except in ap emergency, or
the cost of treatment may be disallowed.

(5) Except under (3), initial liability for expenses is the
responsibility of the c¢laimant.

AUTH: 53-9-104, MCA
IMP: 53-9-104, $3-9-123, 53-9-127, MCA
23.15.306  MENTAL HEALTH COUNSELORS THERAPISTS (1) The

rules governing physicians apply to mental health eeunselors—
therapists, subject to restrictions in this rule.

(2) A mental health esunselor therapist must be one of the
following to receive payment from the crime victims fund:

(a) medical doctor;

(b) 1licensed clinical psychologist;

(c} 1licensed social worker;

(d) licensed professional counselor;
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(e) mental health center.

(3) Payment for mental health counseling is limited to 12
consecutive months o 000.00 billable services, whichever 1imit
is reached first. Extension of the time or money limit may be
requested by the clajimant. An extenzion may be granted after

eview of the entire course of treatment, including but n
limited to case notes and treatment plans. The reviewer wil
ualified erapist c¢hosen by the crime victims unit who will
make recommendations to deny or grant any extension of treatment
and the length of the extension.

AUTH: 53-9-104, MCA
IMP: 53-9-128, MCA
23.15.308 CONTRIBUTION (1) contribution—results—in

denial—eor-reduetien—of-—Ppenefits- A victim contributed to the
infliction of death or bodily injury with respect to which a
claim is made if the victim’s actions breught-about-te-any-degree
are__causally connected to the resulting injuries and such
injuries were reasonably foreseeable by-the-wietim at the time of
his or her contributing actions.

AUTH: 53-9-104, MCA
IMP: 53-9~125, MCA
3. The following rule is proposed for adoption to address

issues of reconsideratjion of claims.

RULE I. RECONSIDERATION UNDER 53-9-130 MCA
division may reconsider a claim at the request of the claimant
when no informal hearing under 53-9-122, MCA, was held, and when
the time_ for requesting such hearing has expired.

(2) A claimant may request a reconsideration only upon
presentation of newly discovered evidence which could not have
been previous iscovered with reaspnable diligence.

(3) A claimant’s request for a reconsideration must:

(a) be in writing:

(b) state the ;eason why the division’s prior degcision
should be reconsideyred; and

(c) explain why an informal hearing under 53-9-122, MCA, was
not requested or held.

(4) The unit’s administrative officer will review the
request and all relevant evidence provided by the claimant and
recommend whether the request should be granted or denied.

{5) The recommendation will be reviewed by the division
administrator who may concur or modify the recommendation.

(6) A reconsideration may be done at any time if reguested

by the crime victims unit. The request will_ be reviewed as
provided in (5).

AUTH: 53-9-104, MCA

IMP: 53-9-130, MCA

4. These rules are proposed for amendment, adoption, and

repeal to bring them into conformance with a review by the Crime
Victims Compensation Task Force, a special task force created by
the Board of Crime Control. The proposed rules are to improve
efficiency and effectiveness of crime victims compensation.
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5. Interested parties may submit their data, views, or
arguments concerning the propesed rules in writing to Edwin L.
Hall, Executive Director, Board of Crime Control, 303 North
Roberts, Helena, Montana, 59620, no later than June 23, 1994.

6. If a person who is directly affected by the proposed
rules wishes to submit his data, or express views and arguments
orally or in writing at a public hearing, he must make a written
request for a hearing and submit this request, along with any
written comments he has to Edwin L. Hall, Executive Director,
Board of Crime Control, 303 North Roberts, Helena, Montana,
59620, no later than June 23, 1994.

7. If the agency receives requests for a public hearing on
the proposed rules from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed rules; from
the Administrative Code Committee of the Legislature; from a
governmental subdivision, or agency; or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be 12.

BOARD OF CRIME CONTROL
EDWIN L. HALL, FExecutive Director

oy o o

EDWIN L. HALL, Executive Director
BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE

Certified to the Secretary of State, 4@9 ‘[é (zfzk

SR

Rule Reviewer
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I through
1X pertaining to child
support enforcement
suspension of licenses
process

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I THROUGH IX
PERTAINING TO CHILD SUPPORT
ENFORCEMENT SUSPENSION OF
LICENSES PROCESS

TO: All Interested Persons

1. On June 21, 1994, at 1:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rules I through IX pertaining to child
support enforcement suspension of licenses process.

The Department of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
June 10, 1994, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be adopted provide as
follows:

{0} PURPOSE STATEMEN (1) The purpose of this
subchapter is to facilitate the implementation of the process to
suspend licenses for nonsupport as provided in section 40-5-701
et seq., MCA and establishing criteria for claiming hardship and
requesting an immediate stay of suspension.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5-713 MCA

[RULE IT] DEFINITIONS For the purposes of this
subchapter, the following definitions apply:

{1) "CSED" means child support enforcement division.

(2) "Financial hardship payment plan" means a plan offered
to the obligor by the CSED for agreement which provides for
monthly support arrears payments by the obligor in a lesser
amount than under a standard payment plan and which, upon
approval by the CSED office of the administrative law judge,
stays further license suspension proceedings.

(3) “Resultant hardship" means a hardship an obligor may
claim at the time of or after the license suspension hearing,
based on the impact of a license suspension on the obligor, to
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legal dependents residing in obligor’s household, to obligor’s
employees, or to persons, business or other entities served by
the obligor.

(4) "Standard payment plan" means a plan offered to the
obligor by the CSED for agreement which provides for monthly
support payments by the obligor and which, upon approval by the
CSED office of the administrative law judge, stays further
license suspension proceedings.

AUTH: Sec. 40-5-713 MCA
IMP: Sec, 40-5-710 and 40-5-713 MCA

U CRITER FO DARD PAYMENT PLAN (1) A
standard payment plan agreement must contain, but is not limited
to, the following:

(a) sufficient security to ensure compliance with the
support order;

(b) an acknowledgement by the obligor of the amcunt of the
unpaid support debt;

(c) the obligor’s agreement to pay each month an amount
which equals current support plus at least 1/24 or more of the
arrears debt;

(d) voluntary or involuntary income withholding where
applicable;

{(e) the obligor’s waiver of a right to assert the affirma-
tive defense of the statute of limitations to the collection of
the debt not barred by a statute of limitations at the time the
notice of intent to suspend was issued;

(f) an agreement that entry into a standard payment plan
does not reduce the arrears obligation but only the payments
toward the arrears debt;

g} an agreement that a standard plan does not limit the
CSED’s right to pursue collection of the arrears by other means;

(h) an agreement that the obligor gives up his or her
right to an administrative fair hearing; and

(i) an agreement that the obligor gives up his or her
right to have a district court review the decision of the CSED
hearing officer.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5-710 and 40-5-713 MCA

RULE IV] FINANCIAL HARDSHIP PAYMENT PLAN (1) A financial
hardship payment plan may temporarily reduce the monthly amount
of money to be paid by the obligor toward delinquent support
arrears amounts which would otherwise be due under the terms of
a standard payment plan. All other regquirements of a standard
payment plan apply to a financial hardship payment plan.

(2) Circumstances justifying a financial hardship include,
but are not limited to a showing of:
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{(a) extraordinary costs or expenses for special medical,
dental, and mental health needs have been incurred by the
obligor or the obligor’s dependents; that these costs are
actually being paid by the obligor; and that the obligor is not
being reimbursed by insurance;

(b) special costs or expenses which are directly related
to the obligor’s ability to earn income available for direct
payment or withholding, and which, if not paid, would result in
a major loss of income. For example, if the obligor is a taxi
driver who needs an operable vehicle to make money to pay
support and the engine needs major repairs, a short term
financial hardship payment plan may be appropriate; or

(c) total income of the obligor’s household is below the
United States poverty guidelines for an equivalent sized
household.

AUTH: Sec. 40-5-713 MCA
IMp: Sec. 40-5-710 and 40-5-713 MCA

v T __OF NANCT SHT A N

DETERMINATION (1) A pending financial hardship payment
plan determination does not stay or delay hearings on, or
implementation of, 1license suspension, absent a stay or
continuance issued by the CSED administrative hearing officer.

(2) A request for a financial hardship payment plan
determination on each claimed incident of hardship may be made
at any time, without regard to whether a license suspension
proceeding is pending or has been previously implemented.

(3) A financial hardship payment plan applies only to the
amount to be withheld to defray accumulated interest, fees, if
any, and delinguent support amounts owed. 1t does not affect
the amount of the obligor’s current support obligation.

(4) Whenever the CSED has determined that a financial
hardship payment plan is appropriate, the CSED hearing officer
shall consider the financial hardship payment plan and either
approve or disapprove the plan.

AUTH: Sec. 40-5-713 MCA

IMP: Sec. 40-5-710 and 40-5-713 McCA
[RULE VI PROCEDURES FOR DETERMINING FINANCIAL HARDSHIP

PAYMENT PLAN TERMS (1) The CSED will use the following
procedures as a guideline for the exercise of its discretion in
determining the payment terms of a financial hardship payment
plan:

(a) the obligor must request a financial hardship determi-
nation in writing to the CSED office issuing the notice of
intent to suspend stating the reasons a hardship adjustment is
appropriate and the length of time it should remain in effect.
The CSED will determine if the obligor is eligible for a
reduction of the amount which would normally be paid or
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withheld, under a standard payment plan, to defray the support
delinquency and interest and fees, if any;

(b) the standard for determining the amount of the monthly
payment toward support debt under a financial hardship paywent
plan will take into consideration the total net income and
assets of the obligor and obligor’s current household, the
United States poverty index promulgated each year by the United
States office of management and budget, the actual amount of
allowable special expenses described in [Rule IV], and other
support obligations for dependents not in obligor’s household;

{c) the CSED will determine the 1length of time the
financial hardship determination will continue, based on the
information provided by the obligor. The hardship determination
period will not exceed two years unless there are extraordinary
circumstances. The financial hardship payment plan will
terminate at the end of the determined period, cessation of the
financial hardship condition, or upon modification of the
oblligor’s current/future support obligation, whichever occurs
first. In the event the financial hardship condition continues
after the end of such period, it shall be the obligor’s duty to
request further review prior to the date of expiration;

(d) only one request for a financial hardship determina-
tion is available to the obligor for each claimed incident of
financial hardship. Further review will not be granted except
upon a showing of circumstances not existing at the time of the
original determination; and

(e) 1f the obligor disagrees with the CSED’s financial
hardship determination, the license suspension process will
proceed to hearing, if the obligor has timely requested a
hearing pursuant to the requirements of section 40-5-703, MCA.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5-710 and 40~5-713 MCA

IRULE VIIX () CRIT (9] ESULTANT HARD-

SHIP (1) The obligor must make a written claim for a
resultant hardship to the CSED office of the administrative law
judge. The obligor must mail a copy of claim to the CSED office
issuing the notice of intent to suspend.

(2) The burden is on the obligor to prove that the claimed
resultant hardship is not merely an inconvenience to the
obligor, but is a tangible circumstance that would endanger or
otherwise result in irreparable harm to the obligor’s household,
employees, legal dependents or other persons, businesses or
entities served by the obligor.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5-71¢ and 40-5-713 MCA

ULE _VIII STAY OF LICENSE SUSPENSIO (1) A stay of a
license suspension may be issued by the CSED office of the
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administrative law judge at any time subsequent to receipt in
the CSED office of the administrative law judge of a written
claim of resultant hardship or a written motion for a stay
pending a financial hardship payment plan determination.

(2) The CSED office of the administrative law judge may
issue an immediate stay if the hearing officer determines a
reasonable chance of irreparable harm exists if a stay is not
issued prior to a hearing on the resultant hardship claim or
motion for a stay.

(2) Only one reguest for stay is available to the obligor
for rach claimed incident of financial or resultant hardship.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5~710 and 40-5-713 MCA

[RULE_IX]_ CONTESTED CASE HEARING PROCEDURES (1) Except
as otherwise provided in these rules or the authorizing
statutes, administrative hearings shall be requested and
conducted as provided in Title 46, chapter 30, subchapter 6.

AUTH: Sec. 40-5-713 MCA
IMP: Sec. 40-5-703 and 40-5-713 MCA

3. The Department of Social and Rehabilitation Services
proposes to adopt rules as reasonably necessary to implement and
administer the provisions of Chapter 523, Laws of Montana, 1993.
These laws, set forth at sections 40-5-701 through 40-5-713, MCA
provide for the suspension of state-issued licensesz of a child
support obligor for non-payment of child support.

These rules explain the circumstances when, an obligor who is
delinqguent in the payment of child support, may avoid the
suspension of his/her state-issued license. The standard
payment plan and the financial hardship payment plan are
described in the proposed rules. Extraordinary expenses related
to special medical, dental and mental health needs are recog-
nized as necessary reasons to reduce the monthly amount paid
toward delinguent support arrears and thus, allow the obligor to
avoid license suspension. The resultant hardship that license
suspension will have upon the obligor’s household, dependents,
employees, businesses, etc. will also be considered in determin-
ing whether a significant hardship exists to justify a stay of
the license suspension.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than June 23, 1994.
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5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

¢ : ’ PR A
. 4iéi sty S ; st

Rule Reviewer D1 ectbr, Sdcial and Rehabi¥ita-
tion Services

Certified to the Secretary of State May 16
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I through
X and the amendment of rule
46.30.1101 pertaining to
review and modification of
support orders

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I THROUGH X AND THE
AMENDMENT OF RULE
46.30.1101 PERTAINING TO
REVIEW AND MODIFICATION OF
SUPPORT ORDERS

TO: All Interested Persons

1. On June 21, 1994, at 1:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rules I through X and the amendment of rule
46.30.1101 pertaining to review and modification of support
orders.

The Department of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
June 10, 1994, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be adopted provide as
follows:

RULE I AVAILABILITY OF REVIEW (1) The CSED will
conduct administrative reviews of support orders if 30 months
have elapsed since establishment of the order or most recent
review and a material change of circumstances has occurred.

(2) The CSED will deny a request for review and will not
conduct a perijodic review and modification of a support order if
any of the following conditions exist;

(a) less than 30 months have elapsed since establishment
of the order or the most recent review and no material change of
circumstances has occurred. For purposes of this rule, a
significant change of circumstances includes, but is not limited
to:

(i) an increase or decrease in a parent’s net income of
25% or more;
(ii) one or more of the children have been adopted,

attained the age of majority, become otherwise emancipated or
died;
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(Lii) one or more of the children have moved from one
parent’s home to the home of the other parent. The move must be
made with the intent that it be permanent and be:

(A) evidenced by the written consent of the other
parent;

(B) ordered by a court of competent jurisdiction; or

(C) demonstrated to have continued for 90 days prior to

the request for review and modification.

(iv) a child has developed special needs, as defined in
the c¢hild support guidelines, which were not considered in the
original order;

(v) social security benefits which were not considered
in the original order are being paid to the children;
(vi) the order was set without reference to the guide-

lines; or
(vii) a parent has become a recipient of public assistance
on behalf of a child;

(b) the CSED does not have an open IV~D case after the
procedures in {Rule TII] have been completed;

(c) the state of Montana does not have or cannot obtain
personal or subject matter jurisdiction over a necessary party;

(d) the address of a necessary party has not been
verified;

(e) review and adjustment services are being provided by
another IV-D agency;

(£) a modification or adjustment action is pending in

another forum, and activity has occurred within the last &
months; or

(g) the support order will terminate within 6 months
after the date the request for review is received by the CSED
raview and modification unit.

(3) For purposes of this subchapter a review is conducted
by an arbitrator and is referred to in these rules as a
settlement conference.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-202 MCA

{RULE II] RIGHT TO HEARING ON DENIAI, (1) When a review
is denied under [Rule 1], the parents shall each have the right
to request a hearing on whether the review was properly denied.
The request for hearing shall be made to the CSED office of the
administrative law judge, and must be received within 30 days
after service of a notice concerning review request upon the
parent requesting a hearing. The hearing shall be conducted in
the same manner as a hearing under [Rule IX].

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-202 MCA
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{RULE 111} PROCEDURE FOR TERMINATING REVIEW AFTER CLOSURE

OF 1V=-D CASE (1) If a IV-D case is closed while a review
or review request is pending, the CSED will mail notice to the
other party offering the opportunity to apply for support
enforcement services.

(2) If a new IV-D referral or an application for support
enforcement services is nhot received by the CSED within 20
calendar days of the date the notice was received by the party,
the review will be dismissed or the review request denied.

(3) If a new IV-D referral or an application for support
enforcement services is received by the CSED within 20 calendar
days of the date the notice was received by the party, the
review will continue from the point at which the IV-D case was
closed.

(4) No additional or duplicate fees for performing the
administrative review and modification will be charged in a case
re-opened under this section.

(5) This section does not apply when closure is the result
of a good cause determination by the appropriate agency under 42
CFR part 433.147 or 45 CPFit parts 232.40 through 232.49 that
support enforcement may not proceed without risk of harm to the
child or caretaker relative.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-202 MCA

IRULE IV] CHQICE OF LAW (1) All reviews and modifica-
tions under this subchapter will be conducted using Montana law,
rules, procedures and child support guidelines.

(2) Any disputes about the effect or interpretation of
Montana law, rules or procedures shall, if possible, be resolved
with reference to the interpretations of the courts of Montana.

AUTH: Sec, 40-5-202 MCA
IMP: Sec. 40-5-202 MCA

RULE V TIME F DETERMINATIONS (1) For purposes of
determining time frames in reviews and modifications conducted
under this subchapter, the following provisions apply:

{a) a request for review is received when the CSED review
and modification unit has sufficient information to determine if
review is available under [Rule I};

(b) the CSED shall take no action on a review or medifica-
tion while the procedures under [Rule III] are being performed.
The time provided for the performance of procedures under [Rule
III] shall not be counted in any determination of time frames;

(¢) a review is complete when the department’s proposed
modification is issued under [Rule VII), or upon the agreement
of the parties to the proper amount of support under the child
support guidelines; or
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(d) a modification is complete when the hearing officer’s
order is entered under [Rule IX], or an order is entered by the
CSED upon the agreement of the parties.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-202 MCA

[RULE _VI] REQUESTS FOR DISCOVERY (1) Requests for
discovery by parents in administrative review and modification
cases must be received in the CSED office of the administrative
law judge on or before the 10th day after service of a review
notice and order to produce upon the parent requesting
discovery.

(2) Requests for discovery by the CSED must be received in
the CSED office of the administrative law judge on or before the
10th day prior to the settlement conference.

(3) Redquests for discovery may be denied for untimeliness
or for other good and reasonable cause.

AUTH: Sec. 40-5-202 MCA
IMP: Sec, 40-5-202 and 40=~5-273 MCA

RULE VII SETTLEMENT CONFERENCE (1) 1In accordance with
ARM 46.30.1101 and [Rule @] the CSED will determine if a review
is appropriate. If it is determined appropriate:

(a) it shall issue an order to the parties:

(i) advising them that a settlement conference to
discuss the proper amount of the support order will be conducted
by the CSED;

(ii) ordering the parents to complete and submit a
Montana child support guidelines financial affidavit, along
with copies of their federal income tax returns for the
preceding 2 years and their latest pay stub;

(iii) advising them of the discovery period provided in
[(Rule TII(1) (a)].

(2) Upon the completion of discovery, but no sooner than
30 calendar days after service of the settlement conference
notice and order to produce, the CSED will issue an order to the
parties:

(a) requiring them to appear at a settlement conference;
and

(b) advising them that all exhibits must be submitted for
exchange at least 10 days prior to the date of the settlement
conference.

(3) The settlement conference will be recorded, and shall
be conducted by the CSED via telephone conference. At the
request of a party and upon a showing that the party’s case was
substantially prejudiced by the lack of an in-person settlement
conference the CSED may, at the close of a telephone hearing,
grant a de novo in-person settlement conference.
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(4) In a settlement conference under this subchapter, the
CSED shall have the same powers and duties as a hearing officer
under subchapter 6 of this chapter.

(5) If the parties are unable to reach an agreement on the
proper amount of child support due under the Montana child
support guidelines or the availability of health insurance, the
CSED will issue a proposed modification containing findings of
fact, conclusions of law and a proposal increasing or decreasing
the support order or finding that the support order should not
be modified.

(6) The CSED’s findings of fact shall be conclusive unless
a party requests a modification hearing within 30 days as
provided in (Rule IX].

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-%-202 MCA

RULE VIIT NEGLIGIBLE CHANGE (1) If the difference
between the existing support order and the proposed adjustment
is less than $25.00 per month, the change may be considered
negligible and the child support provisions of the existing
support order need not be modified.

(2) Provisions in the existing order for the medical needs
of the child may be modified even if the change in the child
support amount is negligible,

AUTH: Sec., 40-5-202 MCA
IMP: Sec. 40-5-202 MCA

RULE IX] MODIFICATION HEARING (1) A party aggrieved by
the determination of the CSED at the settlement conference may
request a hearing on the proposed modification.

(2) The request for hearing must be received in the office
of the administrative law judge within 30 days after the notice
of propoced modification is received by the party requesting a
hearing.

(3) The record at the modification hearing shall consist
of the record of the settlement conference, and the testimony,
exhibits or arguments presented at the time of the modification
hearing.

(4) After the modification hearing, the hearing officer
shall enter an order:

(a) adopting the findings of fact and conclusions of law
and ordering modification of the support obligation in accor-
dance with the CSED’s proposed modification;

(b) changing all or any part of the CSED’s findings of
fact, conclusions of law, Montana child support gquidelines
calculations or determinations on variances from the guidelines
and ordering modification of the support obligation accordingly;

(c) rejecting the CSED’s findings, conclusions, calcula-
tions and variances in whole or in part, making new findings of

10=-0/26794 IR Tieb b N, 16-2-7740



~1307-

fact and conclusions of law and ordering modification of the
support obligation accordingly; or

(d) remanding the matter to the CSED with instructions for
further review investigation or settlement conference.

(5) The hearing officer‘s determination after a modifica-
tion hearing constitutes a final agency decision subject to
judicial review under Title 2, chapter 4, part 6, MCA.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5=-272 and 40-5-273 MCA

RULE X ADDITIONAL G PROCEDURES (1) To the extent
they are not inconsistent with the provisions of this
subchapter, the overall hearing procedures set forth in
subchapter 6 of this chapter are applicable to settlement
conferences and modification hearings,

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-273 MCA

3. The rule as proposed to be amended provides as
follows:

46.30.1101 MODIFICATION OF SUPPORT ORDERS (1) The CSED
will condugt a review and modification of a support order which
it is enforcing:

(*ta) At the request of either the IV-D agency of another
state, an obligor or obligee, and upon a verified written
petition showing a material change of circumstances as _defined

in JRule I¢1)({b)], a showing that the support order is inconsis-
tent with the Montana child subport gquidelines, or if the

b 0, 5 e and kee hea h insurance for the
child whene it v a ugh_em ent or u ion;the

peaetb%efmediféeatienr-—mhe—aatef*aigehanqe—eégerfeamataﬂeee

30 _mont ntervals ter establishment of the o

or the most recent review in any case in which sgpgo;gwrigngé
are_assigned under section 53-2-613, MCA; or

(2c) Ff—the—c6FEb—determines—from—a— petition—that—a
raterial-changeef-eireumstances—existsoriIf the CSED finds on
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its own motion with reference to CSED written procedures that a
modification may be appropriate.;—the-€6Eb—shall—examine—the
£finapeial-eireumstanee-of—the-obligee and the-obliger— Whenthe
A . ) ) i A ! Lld
guidelines-developed-under—46—5-200,MCh;—that-the suppert—erder
3. 1 FE{E!“E OF $25 perx “e“Ehl

e—at--an
administrative—hearing—why—the—-suppert—erder—sheuld—net—be

prospestivelymedifiedin—aoccordance—with-the—guidelinesi—apd
{b+——fef—euppeft—efde*s—estab}ishedgbygﬂwdaetf*e%—eeaEE—
t—ag-provided-for-—by46—5—

that the-medifieatienio-well-takenand-ther
tion-may-be. summarily-ordered-by the-hearing-effiecer.

AUTH: Sec. 40-5-202 MCA

IMP: Sec. 40-5-226 MCA
4. On December 28, 1992, the United States Department of

Health and Human Services published its final regulations
implementing section 103(c) of the Family Support Act of 1988
(P.L. 100-485, codified at 42 U.S5.C. § 666(a)(10)(B) and (C),
effective October 13, 1993). The Child Support Enforcement
Division (CSED) proposes amendment of ARM 46.30.1101 and new
rules I through X to change department procedures in accordance
with the federal requirements, allowing periodic review and
adjustment of orders to meet child support and health insurance
gujdelines. The proposed rules are necessary in order to allow
the department to process requests for review and adjustment of
orders in a more effjcient and timely manner. The proposed
rules provide for improved services to obligors and obligees in
CSED cases by simplifying and expediting the procedures for
review and adjustment of orders. Procedures for requesting a
review, issuance of subpoenas and agreement to adjust support
orders are simplified. A new procedure, i.e. settlement
conferences, will reduce the number of administrative hearings
in contested cases through the use of arbitration.

The proposed change is necessary to conform Montana policies and
procedures to federal requirements. Failure to conform to
federal requirements will result in immediate imposition of
monetary sanctions consisting of reduction of federal funding
for the Aid to Families with Dependent Children program.
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In addition, federal audit standards require the CSED to meet
stringent case processing regulations and time deadlines. The
case processing regulations require CSED to review and adjust
the orders in all open AFDC, IV-E foster care and medicaid-only
cases at least once every 3 years. In calendar year 1994,
approximately 3,500 orders will have to be reviewed under this
requirement. In addition, over 500 requests for review are
currently pending. All reviews and adjustments must be
completed within 6 months under federal deadline regqulations.
In order to meet these standards, the CSED needs efficient,
speedy procedures for processing reviews and adjustments. The
proposed rules are needed to implement the CSED’s expedited
procedures, developed after intensive study of the best
practices of other states.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief L.egal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT
59604-4210, no later than June 23, 1994.

6. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been degignated to preside over and
conduct the hearing.

e Y,
Dl P
Rule Reviewer

tion Services

Certified to the Secretary of State May 16 , 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rule I and the
amendment of rules
46.10.314, 46.10.402,
46.10.408 and 46.10.409
pertaining to transitional
child care

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.10.314, 46.10.402,
46.10.408 AND 46.10.409
PERTAINING TO TRANSITIONAL
CHILD CARE

TO: All Interested Persons

1. On June 15, 1994, at 10:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rule I and the amendment of rules
46.10.314, 46.10.402, 46.10.408 and 46.10.409 pertaining teo
transitional child care.

The bepartment of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
June 6, 1994, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rule as proposed to be adopted provides as
follows:
[RULE_I] DEFINITIONS For purposes of this chapter, the

following definitions apply:

(1) "Assistance unit" means a person or persons who live
together as a family, who are related by blood, marriage or
adoption, all of whom meet the eligibility requirements for AFDC
and have their needs included in the assistance grant.

(2) "caretaker relative" means a person within a specified
degree of kinship to the dependent child as set out in ARM
46.10.302, who lives with the dependent child and exercises care
and control over the child.

(3) "Dependent child" means a person who:

(a) meets the age requirements set out in ARM 46.10.301;

(b) is needy;

(c) is deprived of parental support or care due to any of
the causes get out in ARM 46.10.703; and

(d) 1lives with a specified relative as set forth in ARM
46.10.302.

(4) "Grant" means the monthly cash payment to the AFDC
assistance unit.
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(5) "Needy" means lacking income and resources sufficient
to provide a reasonable subsistence according to the assistance
standards and resource limits contained in ARM 46.10.403 and
46.10.406.

(6) "Parental support" means financial support from a
parent sufficient to met the subsistence needs of the child or
children, as determined by the assistance standards contained in
ARM 46.10,403,

(7) "Principal wage earner" means the parent in a family
applying for or receiving an AFDC-unemployed parent assistance
grant who earned the most gross income during the 24-month
period immediately preceding the month of application, or the
parent designated by the department in a case where both parents
earned the same amount in the 24-month period immediately
preceding the date of application.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53=-4-211 and 53-4-703 MCA

3. The rules as proposed to be amended provide as follows:

46.10.314 CHILD SUPPORT PROGRAM (1) Subject to the
exception provided in subsection (78), for each AFDC and AFDC-
related medicaid only case where deprivation of parental support
is based on absence of a parent from the home as a condition of
eligibility, the applicant or recipient must:

Subsections (1)(a) and (1) (b) remain the same.

"Ch " means a chi legal entitle-
ment to cash as 1§taggg from a parent with whcm the child does
not _liye.

(3) "Medical support rights" means a c¢hild’s_ legal
entitlement to health insurance coverage and/or assistance with
medical expenses from a parent with whom the child does not
live.

(24) The _departm social and abilitation services
hereby adopts and jncorporates by reference 45 CFR 232.40
through 232.43, as amendeqd through October 1, 1993, pertaining
to_gqood cause for refusa) to cooperate. Copies of 45 CFR 232.40
through 232.43, as amended through October 1, 1993, may be
Qmmmﬂ of Social and Rehabilitation

rv Office_of 4210, Helena, MT
59604-4210. Good cause exists in the followlng circumstances:

Subsections (2)(a) through (3) (b) remain the same in text
but are renumbered (4)(a) through (5)(b).

(46) There shall be no denial, delay or discontinuance of
assistance pending a determination of good cause for refusal to
cooperate if the applicant or recipient has complied with the
requirements of paragraph (35) above. However, the department
may recover amounts paid pending determination if no good cause
is found and the applicant continues to refuse to cooperate.
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Subsections (5) through (8) remain the same in text but are
renumbered (7) through (10).

AUTH: Sec. 53-4-211, 53-4-212 and 53-6-113 MCA
IMP: Sec., 53-4-211 and 53-4-231 MCA

46.10.402 STANDARD OF ASSISTANCE AND ASSISTANCE UNIT
Subsectlon (1) remalns the same.

(2)

are-met—by-the grant a“eﬁﬁf_*he—fe*ﬂ‘a—faﬂ**Y—qfeﬂﬁT—aﬂd—aii—6§
whem- meet—the—reqrements—for—AFDCr Parents and all minor
siblings living with the dependent child must be included in the
assistance unit unless the individual fails to meet nonfinancial
criteria. A separate grant amount shall be computed for each
assistance unit regardless of the number of units in a household
with the exception of a dual stepparent household as defined in
ARM 46.10.305. Dual stepparent assistance units must be
combined as one and issued one grant.

AUTH: Sec. 53-4-212 and 53-4-241 MCA
IMP: Sec. 53-4-211 and 53-4-241 MCA

46,10.408 RANSITIONAL CHILD CARE, REQUIREMENTS

}r—age—i3—or—otder—ift
+*+———the—eh*}d—1e—§hyﬁ&ea}}y—ef—ﬂeﬂ%a%&y -Heapable—ay
t£ied-psyehotogist,

A _famil whic i longe i ible_ for AFDC

ild as defined in subsect1 n_(2) o
this e jis esent in the home;
{(b) the family meets the requirements of subsection (3) of
this rule;

ily’s come does not exceed the maximum income
specified for that i famil in_the slidin fee scale
contained in ARM 46.10.409;

d care js necessary in order for a member of the
family to_accept or retain employment; and
the fami requests assistance and provides verifica-
tion of income necegsary to determine eligibility,.

[0=-6/26/919 MAE Netice Moo d6-0-777



-1403~

in 4 is one who meets the definition of
a_de pgngg n;;g in Rule 1 except that the child is not needy
and is;

age or H

(i) the c¢hild ig physically or mentally incapable of
caring for himself, as determined by a physician or licensed or
certifijed psychologist: or

(ii} _under the supervision of the court and would be a
g pepdent child except for the receipt of supplemental security
income benefjts under Title XVI or foster care benefits under
Title IV-E of the Secial Security Act.

(23) The-familyis To be eliglble for transitional child
care if assistance, a f must

(a) +hefamity have ceased to be eligible for AFDC because
of either:

Subsections (1) (a) (i) and (1) (a) (ii) remain the same.

(iii) increased income from employment or increased hours
of employment+; anpd

(b) +he—family have received AFDC in at least three (3) of
the six (6) months immediately preceding the first month of
ineligibilityj—and,

(34) Ellglblllty for tran51t10na1 ch11d care beqlns w1th
the first month which the family is ineligible for AFDC;—fer due
to reasons ineluded— specified in subsection (23)(a) (i), (ii) or
(iii) and continues for a period of 12 consecutive months unless
the—earctaker—relat:

(a) the g[gﬁg&g: relative terminates employment without
good cause; er
(b) the caretaker ge;ative fails to cooperate in—establ—
with child support ebligatiens—
requitrements;

{¢) the thlg is no longer deprived of parental care or
support, except jn the cagse of a family which gualified for AFDC
based on the unemployment of the parent; or
(d) _the caretaker relative fails to pay the child care
provider the family’s co-payment.
Subsection (4) remains the same in text but is renumbered
(5).

(a) If the family reestablishes eligibility for AFDC, a
new 12 month period of eligibility for transitional child
care may be established if the family meets the conditions of
eligibility found in gubsections (1), anrd (2) and (3) above.

AUTH: Sec. 53-4-212 MCA
IMP: Sec., 53-4-701 and 53-4-716 MCA

46.10.409 SLIDING FEE SCALE FOR TRANSITIONAL CHILD CARE
Subsections (1) through (1) (b) remain the same.
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(2) The department will pay the portion of the family’s
child care costs, based on the established reimbursement rates
for the appropriate type of care, which the family is not
required to pay pursuant to subsection (1) of this rule. If an
overpayment oqccurs_for any reason, the family is required to
repay to the department the amount which was overpaid.

AUTH: Sec. 53-4-212 and 55-4-/19 MCA
IMP: Sec., 53-4-716 and 53-4-701 MCA

4. The Department of Social and Rehabilitation Services
(the department) provides transitional child care (TCC)
assistance to participants of the Aid to Families with Dependent
Children (AFDC) program who lose their financial assistance
because of inc¢reased hours or earnings from employment or as a
result of the loss of income disregards used in computing
eligibility due to the expiration of time 1limits on such
disregards. TCC assistance is available for 12 months from the
date of ineligibility for AFDC financial assistance.

Like the AFDC program, TCC assistance is a federally funded
program which must be administered by the states in accordance
with federal requirements in order to receive federal funding.
The Administration for Children and Families (ACF) of the U.§.
Department of Health and Human Services is the federal agency
which administers the TCC program. Recently representatives of
the ACF reviewed the state of Montana’s TCC program and
identified several omissions from the department’s administra-
tive rules governing TCC assistance.

The amendment of ARM 46.10.408 and 46.10.409 governing TCC is
therefore necessary in order to make the changes required by the
ACF. Specifically, ARM 46.10.408(3) currently states that a
family which qualifies for TCC will be eligible for a period of
12 consecutive months unless the caretaker relative terminates
enmployment without good cause or fails to cooperate with child
support requirements.

However, there are several other reasons why a family may lose
eligibility for TCC assistance during the 12-month period of
potential eligibility which are not currently addressed in the
rule, Subsection (3) of ARM 46.10.408 is thus being amended to
provide that eligibility can also be terminated if there is no
longer a child in the household who is deprived of parental care
or support or if the family fails to pay their child care
provider their share of the fees for care provided.

ACF also noted that the rules must specify that a family which

receives more TCC assistance than it is entitled to for any
reason is required to repay the overpayment to SRS. Subsection
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(2) of ARM 46.10.409 is therefore being amended to state that
all overpayments are required to be repaid.

The department is also taking this opportunity to re-organize
subsection (1) of ARM 46.10.408 and make other minor changes in
the wording of ARM 46.10.408. These changes do not indicate any
change in policy but are merely intended to make its meaning
clearer.

A number of terms are used in Title 46, Chapter 10, pertaining
to Aid to Families with Dependent Children (AFDC), which are
currently not defined. The adoption of a general definitions
rule is necessary to ensure that the meaning of these terms
used in the AFDC rules is clear. It should be noted that the
AFDC rules already contain many definitions pertaining to terms
used in a particular subchapter rather than throughout the
chapter. These definitions will remain in the subchapters to
which they are pertinent.

Additionally, the definition of "assistance unit" has been
deleted from ARM 46,10.402(2) and moved to the new definitions
rule. ARM 46.10.314 also has been amended to include defini-
tions of the terms "child support rights® and "medical support
rights". Since these terms are used only in ARM 46.10.314, they
are defined in that rule rather than in the general definitions
rule.

The department is also amending ARM 46.10.314 to incorporate by
reference the federal regulations pertaining to good cause for
refusal to cooperate with child support requirements at 45 CFR
232.40 through 232.43. This is necessary because ARM 46.10.314
contains only a broad outline of the good cause policy and does
not put the public on notlice of the details of the good cause
policy contained in the federal regulations. This deficiency in
the rule came to light when the other changes to ARM 46.10.314
were being made, which is why the federal regulations are being
incorporated at this time.

5. Interested parties may subBmit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than June 23, 1994.

6. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.
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Rule Rev1ewer

Certified to the

1O-5/726,701

Director, Social and Rehabifita-
tion Services

Secretary of State May 16 , 1994,
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the

) NOTICE OF AMENDMENT OF ARM
amendment of ARM 2.21.137 ) £ To

)

)

2.21,137 AND 2.21.144

and 2.21.144 relating to RELATING TO $1CK 1LEAVE

Sick Leave
TO: Al)l Interested Persons,

1. On March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2.21.137 and
2.21.144 pertaining to sick leave at page 480 of the 1994
Montana Administrative Register, issue number 5.

2. The agency has amended the rules as proposed, with the
following changes:

2.21.,137 SICK LEAVE REQUESTS (1) =~ (6) Same as proposed
rule,

(7) The agency may require an employee to be examined by
a licensed physician or a licensed practitioner of the agency’s

choice. A medical examination must be Jjob-related and
consistent wilii business necessity. Fhe—need—ifor—the
. A T £ id c b )

3 . het) s v duad X : i eall ; 9 ! o
eontinue—to—be—fitfor—duty: The agency shall pay the costs of
such an examination.

(Auth. 2-18-604, MCA; Imp. 2-18-618, MCA)

2.21.144 INDUSTRIAL ACCIDENT (1) Same as proposed rule.

(a) Sick leave may be used and counted toward the required
six-day waiting period. Departments should notify the state
compensation insurance fund of approved sick leave benefits paid
in this situation.

(b) Same as preoposed rule.

(Auth. 2-18-604, MCA; Imp. 2-18-618, MCA)

3. Three comments were received.
COMMENT: A person asked whether the addition of the new

language in ARM 2.21.137 would now require agencies to pay for
the medical certification which can be required for paid sick
leave.

RESPONSE: It is our interpretation that the new language
does not change ARM 2.21.137, which allows an agency to require
an employee to obtain and pay the cost of a medical
certification as a condition for the use of paid sick leave, not
as a condition of continued employment.

Montana Admininstrat ive Registoer 10~n/26/91
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COMMENT: Some of the new language included in ARM 2.21.137
(7) appears to be outside the scope of the rule. A separate
rule should be developed which includes that language.

RESPONSE: The language was removed and a new rule will be
developed,

COMMENT: In ARM 2.21.144 (1) (a), it was suggested that the
entire name for state compensation insurance fund be inserted.

RESPONSE: The entire name was inserted into the rule.

agal Counsel

Rule Reviewer

Certified to the Secretary of State May 16, 1994.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the } NOTICE OFF AMENDMENT OF ARM
amendment of ARM 2.21.704 ) 2,21.704 RELATING TQO LEAVE
relat ing to Leave of ) OF ABSENCE WITHOUT PAY
Absence Without Pay )

TO: A1l Interested Persons.

1. On March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2.21.704
pertaining to leave of absence without pay at page 483 of the
1994 Montana Administrative Register, issue number 5.

2. The agency has amended the rule as proposed.

3. No testimony or comments were raceived.

ny: e T

Lols Mepajes, Director
A of Administration

ief Legal Counsel

S 1e,
Rule Reviewer

Certified to the Secretary of State May 16, 1994.
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BEFORF THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF ARM
amendment of ARM ) 2.21.903, 2.21.90% AND
2.21.9%03, 2.21.909 and ) 2.21,912 RELATING TO LEAVE
2.21.912 relating to ) OF ABSENCE DUE T NISARIIL-
Leave of Absence Due to ) ITY AND MATERNITY
Disability and Maternity )

TO: All Interested Persons.

1. On March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2.21.903,
2.21.909, 2.21.912 pertaining to leave of absence due to
disability and maternity at page 473 of the 19%4 Montana
Administrative Register, issue number 5.

2. The agency has amended the rules as proposed,

3. No testimony or comments were received.

By : % \?@L&’Q.
Lois Menzikg, Ditector
Administration

Dal sSsmili&, cChief
Rule Reviewer

egal Counsel

Certified to the Secretary of State May 16, 1994
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REFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the

NOTICE OF ENDMLNT OF ARM
amendment of ARM

2.21.1604 and 2.21 06

)
)
2.21.1604 and 2.21.1606 ) RLLATING TO ALTLRNATE WORK
relating to Alternate ) SCHEDULES
Work Schedules )
TO: All Interested Persons.
1. On March 17, 1994, the Department of Administration

published notice of the proposed amendment to ARM 2.21.1604 and
2.21.1606 pertaining to alternate work schedules at page 476 of
the 1994 Montana Administrative Register, issue number 5.

2. The agency has amended the rules as proposed with the
following changes:

2.21.1604 ELIGIBILITY (1) Same as proposed rule.

(2) Provisions of this policy apply only to alternate work
schedules requested by the employee and not to work schedules
established by management. Nothing in this policy limits the
authority of t%= department to establish or change work
schedules as necessary for the successful operation of ageney
department programs.

(3) Approval of an alternate schedule request for an
employee 1is at the department's discretion, based on the
considerations listen in ARM 2.21.1605 and 2.21.1606 and any
other factors which the esgerey department deems appropriate.

(4) An alternative alternate work schedule should be
congsidered when an—egeney department is reguired to make a
reasonable accommodation to a known physical or mental
limitation of an otherwise qualified individual with a
disability unless to do so would impose an undue hardship on the
agency. Approval for an altermatiwe alternate work schedule
under these conditions is not subject to the limitations in ARM
2.21.1605.

(5) Same as proposed rule.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

3. No testimony or comments were received. The changes
noted above make terminology consistent.

. —Rio Warneao

s, Director
Administration

Lega] Counsel

Rule Rev1ewer

Certified to the Secretary of State May 16, 1994.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM

NOTICE OF AMENDMENT OF ARM
2.21.3702, 2.21.3703,

adoption of ARM 2.21.3704
relating to recruitment
and selection

LATING TO RECRUITMENT AND
SELECTION

)
2.21.3702, 2.21.3703, ) 2.21.3708, 2.21.3709,
2.21.3708, 2.21.3709, ) 2.21.3712, 2.21.3713,
2.21.3712, 2.21.3713, ) 2.21.371%, 2.21.3719,
2.21.3715, 2.21.3719, ) 2.21.3720, 2.21.3721,
2.21.3720, 2.21.3721, ) 2.21.3724, 2.21.3726,
2.21.3724, 2.21.3726, ) 2.21.3728, 2.21.3735 AND
2.21.3728, 2.21.3735 and ) ADOPTION OF 2.21.3704 RE-

)

)

TO: All Interested Persons.

1. On March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2.,2.3702,
2.21.3703, 2,21.3708, 2.21.,3709, 2.21.,3712, 2.21.3713,
2,21.3715, 2.21.3719, 2.21.3720, 2.21.3721, 2.21.3724,
2.21.3726, 2.21.3728, 2.21.3735 and adoption of 2.21.3704
pertaining to recruitment and selection at page 487 of the 1994
Montana Administrative Register, issue number 5.

2, The agency has amended the rules as proposed with the
following changes:

2,21.3702 POLICY AND OBJECTIVES (1) Same as proposed
rule.

(2) Nothing in these rules is intended to:

{a) 1limit a department’s discretion to select a recruit-
ment method for a vacancy, including, but not 1limited to,
internal recruitment, promotion, reassignment or training
assignment, externai-—to—the Jjob registry recruitment, or
external to the general public gpecrujtment provided the depart-
ment. follows applicable rules for whichever method is selected;
or

(b) Same as proposed rule.

(3) Remains the same.

(Auth. 2-18-102, MCA;Imp. 2-18-102, 2-18-1201 et seq., MCA)
One comment was received.

COMMENT ; A request was made to rename the step in the
selection procedure called "external to job registry" because it
is confusing when we also refer to "external to the general
public" which is a separate step.

RESPONSE: We agree. This step has been renamed "job
registry recruitment" throughout these rules.

2.21.3703 DEFINITIONS (1) - (10) Same as proposed rule.

(11) "Selection procedures" means procedures to evaluate
applicants’ qualifications as they relate to the knowledge,
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skills and abilities and education and experience for a job.
These may include, but are not limited to:

(a) Performance tests+evaluate an applicant’s knowledge,
skill, or ability on a task very similar or identical to that
required on the job, such as a typing test or driving test.

(b) Physical testuigonerally include  endurance and
strength measurements.

(c) Reference checks+are ihquiries that relate to an
applicant’s possession of job-related qualifications and are
made by persons able to evaluate the applicant’s job-related
gualifications, such as a former or current supervisor.

(d) Structured interviews:consist of job-related questions
or situations asked to assess an applicant’s knowledge, skills,
and/or abilities to perform the job. Questions or situations may
be administered in oral or written form.

(e) Supplement guestions+describe a specific area of the
job in detail and ask applicants to describe their knowledge,
skills and abilities, training and/or experience as it relates
to the specific area.

(f) Training and experience evaluationstexamine an appli-
cant’s education, training and/or experience as they relate to
the job.

(g) Written tests+are paper-and-pencil exams that evaluate
job-related qualifications and may include, but are not limited
to, true or false, multiple choice, fill-in-the-blank or essay
items.

(h) Work samples+are products that result from an appli-
cant’s efforts and are representative of the applicant’s level

of competence in a specific area(s). A work sample may be
reguested at the time of application or may be requested later
in the process. Examples include a budget or a work plan that

was prepared by the applicant, a legal brief or computer program
written by the applicant or a thesis or educational paper
written by the applicant. A written work sample may be used to
evaluate an applicant’s written communication skills, when
appropriate.

(12) Same as proposed rule.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)
Two comments were received.
COMMENT : Removing "any interested"” from phrase "any

interested persons" in the definition of external recruitment
was suggested.

RESPONSE: The department disagrees. Oone objective of
state’s recruitment is to actively recruit persons who are
really interested and well matched for positions. For this

reason, we have issued guidelines on writing vacancy announce-
ments that contain extensive information about the position.

COMMENT: Adding a brief definition of "job registry
recruitment" was suggested.
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RESPONSE; The department disagrees. Because the State
Employee Protection Act, 2-18-1201 et seq., MCA, will sunset on
June 30, 1995, we have attempted to restrict the definition of
terms related solely to the act in one new rule.

2.21.3704 JOB REGISTRY PROGRAM (1) Same as proposed
rule.

(2) For purposes of administering this rule, the following
definitions apply:

(a) "“Agency" means, as grovided in_2- 18-1202, MCA, a
department, b commission, © bureau stitution, or
state c i in e state budget, but

does not include the Montana university system.
fa)r(b) "Employee" means, as provided in 2-18-1202, Mca,

"a person employed by the state who has achieved permanent
status, as defined in 2-18-101, MCA or employed by the senate or
house of representatives during the 53rd legislature for a
period of at least 8 continuous weeks."

(b) relettered as (¢) and remains the same,

+er{d) "Effective date of lay-off" means the date
determined by the agency to be the end of employment for an
employee, allowxng adeguate time for appropriate notice before

lay-off,
(3) Same as propesed rule.
(4) When—posting—pesitions—depaptments Adgengies must
follow this procedure+ when posting positions,
(a) This sgtep is ca}led internal to department agency
recruitment pestineg. — Ap deparEment agency may post a vacant

position internally to the depaptment agency in compliance with

agency policy or a provision of a collective bargain-
ing agreement. The department agency shall notify employees
laid off from the depamtment agency of internal vacant positions
for 1 calendar year from the effective date of lay-off. If a
selection is not made internally, the dﬁpartmeﬂt adgency shall
post the vacancy externally to the job reqlstry program.

(b) This step is_called Bxternal—+te job registry
recruitment.— An depertment agency shall post all permanent and
temporary vacant positions, except positions exempt under 2-18-
103 and 2-18-104, MCA, externally to the job registry program
before posting to the general public. cCurrent employees of the

agency may not be considered with Jjob registry
applicants at this step. Seasonal positions are excluded if the
department agency is re-employing an employee who was terminated
at the expiration of seasonal employment.

(c) This step is called &Extermal—te general public
recruitment pesting- An department agency may post a vacant
position externally to the general public {f there are no
qualified participants on the job registry or the department
agency does not hire a referred job registry participant for
documented, job-related reasons.

(5) Within 3 working days of receiving notice of a
vacant position, the job registry coordinator shall contact the
department agency personnel officer with one of the following
options:

10-5/26/94 Montana Administrative Register
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(a) No qualified participants are listed on the job
registry and the department agency is authorized +to post
externally to the general public.

(b)- (c) Remain the same.

(6) An éepartment agency shall determine if the referred
participants are qualified. Ap department agency may hire with
or without a competitive selection process for participants who
are referred from the job registry. An department agency may
use its usual selection procedures, such as supplement gues-
tions, & structured interview, performance test, or reference
checks for participants-whe—are-referred freom—thejob-regiastry.
Because recruitment from the job registry program is not a
solicitation for applications from the general public, vete-
rans’, handicapped persons’ and Indian employment preferences do
not apply.

(7)  ¥f+—frem-areview-of the placement files;—a depertment

Feob-registry-—fer-a-vacant-positien; £The department agency shall
hire one of the participants unless the selection procedures
define the participant as not qualified or there is a bona fide
occupational qualification that the participant does not meet.

(8) If two or more participants listed on the job registry
are eqgually qualified for a vacant position, the department
agency shall select the participant with the longest continuous
state governmen. service.

(9) An department agency is encouraged to establish a
training assignment, according to state policy, whenever
possible to assist in hiring employees who have been laid off.

(10) An department agency should notify all referred
participants if a job registry participant is selected or if an
department agency is going to recruit externally to the gencral
public.

(11) An agency should notify the job registry coordinator
when an offer to hire is wmade or when a referred job registry
participant is hired, An agency should alsg contact_ the job
registry coordinator when the agency reinstates or rehires a
participant who was laid off from the agency,

12) An e ovee_ may tremain on the job registry through
June 30, 1995 or wunti]l employment at a grade egual to the
position from which the employee was laid off is secured,
whichever occurs first. This ends the emplovee’s participation
on_the job reqistry. Acceptance of a permanent position at a
lower grade or acceptance of a_seasonal or a temporary position
does not end an emplovee’s right to continue participation in
the job registry brogram.

{31 (13) An department agency is encouraged to adopt a
selection review procedure to resolve complaints from job
registry participants who are not selected for positions.

(Auth. 2-18-102, MCA; Imp. 2-18-102, 2-18-1201 et seq.,
MCA)

Four comments were recrived.

COMMENT : The State Employee Protection Act, 2-18-1201 et
seq., MCA, includes a specific definition of the term "agency”
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which is used for purposes of administering the act. 1In other
rules, the term "department” is more appropriately used.

RESPONSE: The department has made this change.

COMMENT : It was suggested the department use the term
"recruitment® rather than "posting” to describe the steps in the
recruitment process.

RESPONSE: The department has made this change,

¢+ The Department of Administration in the ongoing
administration of the Jjob registry program has identified
problems not addressed in the original notice.

RESPONSE: These problems are addressed with the addition
of (11) and (12) of this rule.

7 X CRUITMEN (1) External recruitment
must be used if a selection is not made through internal
recruitment, a training assignment or pursuwant—te job reqistry
recruitment, ag explained in ARM 2.21.3704 new—Rule—%. The
vacancy announcement must be sent to the job service for each
permanent and seasonal position that is opened to external
recruitment.

(2) through (7) Same as proposed rule.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)
Two comments were received.

COMMENT: A request was made to change the wording in (1)
to make clearer the role and importance of the job registry.

RESPONSE: The department has used the suggested language.

COMMENT ¢ It was gquestioned whether the term "training
assignment" is needed in this rule because training assignments
are to be considered in internal recruitment and in job registry
recruitment.

SE: The department believes the term "training
assignment" is needed in the external recruitment rule. A
department may use a training assignment when recruiting
externally, even if the department has considered a training
assignment in internal and job registry recruitment.

2.21.37 EQUAL EMPLOYMENT OPPORTUNITIES (1) and (2)
Same as proposed rule.
(3) At a ste the cruitment and selection process

and ¥in accordance with the Americans with Disabilities Act of
1990, a department is required to make a reasonable accommoda-
tion to a known physical or mental limitation of an otherwise
qualified individual unless to do so would impose an undue
hardship. # reasenable—aececommedatien—maybe—required at any
step—of Steps in the recruitment and selection process may
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inglude suweh—as—when submitting an application, interviewing,
testing, etc. Reasonable accommodation requests may be evaluat-
ed_on a _case-by-case basis.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

One comment was received.

COMMENT : We received a request to clarify when and how a
request for reasonable accommodation should be evaluated and

implemented by supervisors.

RESPONSE: We agree and made the appropriate change.

3. Two general comments were received.
COMMENT: A commenter from a department with agencies

allocated to the department for administrative purposes only
(attached-to agencies) requested that the department of adminis-
tration use the term "agency" rather than "department" to refer
to covered governmental units throughout its rules adopted under
the authority of 2-18-102, MCA. The commenter was concerned the
attached-to agencies would somehow escape coverage by the rules.

RESPONSE: In the adoption of these rules, the department
of administration relies on the definitions of "department" and
"department head" found in 2-15-102, MCA, rather than on the
definition of "agency" found in this part. While "agency" is
defined more widely to include "department,” the term also
includes divisions, bureaus and units of the executive branch.
There is no definition of "agency head" which corresponds with
"department head." Because the term "agency head" could be
construed to mean the head of a smaller unit of state government
than a department and because the department of administration
only intends to delegate to the "department head" the authority
to implement these rules, the terms "department" and "department
head" are appropriate. The department to which an agency is
allocated retains the authority to provide staff for the agency
(2-15-121, MCA), and the authority to administer the personnel
rules flows through the department head and may be delegated by
him or her, as provided in 2-15-112, MCA.

COMMENT: Some of the proposed changes in ARM 2.21.3703 and
2.21.3704 do not comply with the required style for administra-
tive rules.

RESPONSE: The cdepartment made several changes in these

rules to comply with the required style for writing adminis-
trative rules,

Mont ara Adminastrative Begistes to-5/20/791%



~-1418-

By s

Lols Menz}es,—Director
Departm of Administration

Dal 1

T f* Legal Counsel
Rule Reviewer

Certified to the Secretary of State May 16, 1994
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM
2.21.5006, 2.21.,5007,
2.21.5009, 2.21.5011, and
adoption of New Rules I
and II relating to
Reduction in Work Force

NOTICE OF THE AMENDMENT OF
ARM 2,21.5006, 2.21.5007,
2.21.5009, 2.21.5011 AND
ADOPTION OF NEW RULES I
(2.21.5007A) AND 11
(2.21.5007B) RELATING TO
REDUCTION IN WORK FORCE

e S et N o

TO: All Interested Persons.

1. On March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2,21.5006,
2.21,5007, 2.21,5009, 2.21.5011 and adoption of New Rules I and
II pertaining to reduction in work force at page 498 of the 1994
Montana Administrative Register, issue number 5.

2. The agency has adopted the rules as preopogsed, with the
following changes:

2.21.5007A PBENEFITS FOR EMPLOYEES LAID OFF BEFORE APRIJ,

22, 1993 (1 - (15) Same as proposed rule.
(16) Veteran’s employment preference, ansd handicapped

person’s employment preference, and Indjan employment preference
must be applied, when appropriate.

(Auth. 2~18-102, MCA; Tmp. 2-18-102 and 2-18-111, MCA)

2.21.5009 REDUCTION_IN FORCE REGISTRY (1) Same as
proposed rule.

(2) Participation in the jeb reduction in_force registry
is voluntary on the part of the employee.

(3) The jeb reduction in force registry coordinator shall
maintain placement files on all registry participants. These
files must be made available to hiring officials seeking to fill
vacant positions. It is the responsibility of the employee who
has been laid off to insure that his or her placement file is
accurate and information is up-to-date;

(4) Same as proposed rule.

(Auth. 2-18-102, MCA; Tmp., 2-18-102 and 2-18-1203, MCA)

2.21.5%011 CLOSING (1) An employee may file a
grievance under the grievance policy, ARM 2.21.8010 et seq.,
based on receipt of a written notice of layoff due to reduction
in force.

(1) Renumbered (2) and remains the same.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

3. Three comments werce received,
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COMMENT: The new rule, ARM 2.21.5007A, should include a
statement about Indian hiring preference.

RESPONSE: The language was added to the rule.
COMMENT The language in ARM 2.21.5009(2) - (3) is

confusing because it refers to the job registyy rather than the
reduction in force registry.

RESPONSE: The language was changed in both sections to
"reduction in force registry."

COMMENT: A request was made that a statement be added to
the rule to make it clear that employees who are served with a
RIF notice may file a grievance.

RESPONSE : The statement. was added to ARM 2.21.5011,
Cleosing.

By ~b\§306 j?zafv?fAﬁb

Lois Menzfés,\ D¥rector
2

( De ofy Administration

Dal Smilie, Chiel Legal Counsel
Rule Reviewer

Certified to the Secretary of State May 16, 1994,

-5/ ini
10-5/26/94 Montana Administrative Register



-1421-

BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF ARM
amendment of ARM ) 2.21.8011 RELATING TO
)
)

2.21.8011 relating to GRIEVANCES
Grievances
TO: All Interested Persons.
1 Oon March 17, 1994, the Department of Administration

published notice of the proposed amendment to ARM 2.21,8011
pertaining to grievances at page 485 of the 1994 Montana Admin-
istrative Register, issue number 5.

2. The agency has amended the rule as proposed.

3. No testimony or comments were received.

ay: e Yanos
Lois Menziew, Difector
Administration

f Legal Counsel
Rule Reviewer

Certified to the Secretary of State May 16, 1994.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM
2.21.8109 relating to
Equal Employment
Opportunity/Affirmative
Action

NOTICE OF AMENDMENT OF ARM
2.21.8109 RELATING TO
EQUAL EMPLOYMENT
OPPORTUNITY/AFFIRMATIVE
ACTION

1. on March 17, 1994, the Department of Administration
published notice of the proposed amendment to ARM 2.21.8109
pertaining to equal employment opportunity/affirmative action
at page 478 of the 1994 Montana Administrative Register, issue
number 5.

2. The agency has amended the rule as proposed, with the
following changes:

.21.8109 AGENC (1) The department director or
head of each agency is responsible for the implementation of
that agency’s equal employment opportunity/affirmative action
program. Agencies covered by this rule are all executive branch
departmentsy i

[ r
(2) through (8) Remain the same as proposed.'
3. No testimony or comments were received. The change

made in ARM 2.21.8109 removes redundant information from the
rule.

By: '10\10 WZWD
Lols Mengi Pirector
rtment of\ Administration

Dal Smilid,
Rule Reviewer

egal Counsel

Certified to the Secretary of State May 16, 1994,
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BEFORE THE BOARD OF THE
STATE COMPENSATION INSURANCE FUND
OF THE STATE OF MONTANA
In the matter of the ) NOTICE OF AMENDMENT
amendment of rules 2.55.120,
2.55.324, 2.55.327, and )
2.55.402 pertaining to the )
method for assignment of )
classifications of )
employments, premium )
rategetting, construction )
industry premium credit )
program, and medical )
deductible. )

TO: All Interested Persons:

1. On March 31, 1994, the State Compensation Insurance
Fund published notice of the amendment to rules 2.55.320,
2.55.324, 2.55.327, and 2.55.402, concerning the method for
assignment of classifications of employments, premium
ratesetting, construction industry premium credit program, and
medical deductible, at  page 597 of the 1994 Montana
Administrative Register, issue number 6.

2. The Board has amended the following rules as proposed:

2.55.320 METHOD FOR ASSIGNMENT QF CLASSIFICATION
AUTH: Sec. 39-71-2315 and 39-71-2316.

IMP: 39-71-2211, 39-71-2311 and 39-71-2316.

2.55.324 _PREMIUM RATESETTING

AUTH: GSec. 39-71-2315 and 39-71-2316.

IMP: 39-71-2211, 39-71-2311 and 39-71-2316.

2.55.327 CONSTRUCTION INDUSTRY PREMIUM CREDIT PROGRAM
AUTH: Sec. 39-71-2315 and 39-71-2316.

IMP:  39-71-2211, 39-71-2311 and 39-71-2316.

2.55.402 MEDICAL DEDUCTIBLE

AUTH: 39-71-2315 and 39-71-2316.

IMP:  39,31-434, 39-71-2311, 39-71-2316.

No cofents or testimony were received.

Dal Smilie, Chie
Rule, Reviewer

Certified to the Secretary of State May 16, 14494,
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT AND
of rules pertaining to advanced) ADOPTION OF RULES PERTAINING
practice registered nurses, )  TO THE PRACTICE OF NURSING

executive director, examina- )
tions, inactive status, and )
achoolg, and the adoption of )
new rules pertaining to )
clinical nurge specialigts and )
delegation of nursing tasks )

TO: All Interested Persons:

1. On January 27, 1994, the Board of Nursing published a
notice of public hearing on the proposed amendment and
adoption of rules pertaining to the practice of nursing at
page 100, 1994 Montana Administrative Register, issue number
2. The hearing was held on February 28, 1994, at 9:00 a.m. in
the conference room of the Profesgional and Occupational
Licensing Bureau, Helena, Montana.

2. The Board has amended ARM 8.32.305, 8.32.402,
8.32.403, 8.32.408, 8.32.409, 8.32.410, 8.32.412, 8.32.413,
8.32.416, 8.32.425, B.32.603, 8.32.604, and 8.32.806, and has
adopted new rules III (8,32.1702), VII (8.32.170s8), VIII
(8.32.1707), X (8.32.1709) exactly as proposed. The Board has
amended ARM 8.32.304 and adopted new rule I (8.32.307), II
(8.32.1701), IV (8.32.1703), V (8.32,1704), VI (8.32.1705), IX
(8.32.1708), XI (8.32.1710), XII {(8.32.1711), and XIII
(8.32.1712), as proposed but with the changes shown below.

The Board has renoticed the amendment. of ARM 8.32.1501,
8.32.1502, 8.32.1504, 8.32.1505, 8.32.1506, 8.32.1507,
8.32.1508, 8.32.1509 and B8.32.1510, at page 615, 1994 Montana
Administrative Register, issue number 6.

"8.32,.304 _ADVANCED PRACTICE NURSING TITLE (1) through
(1) (d) will remain the same as proposed.

(2) Advanced practice registered nurses who are
recognized in the state of Montana may only practice as an
advanced practice registered nurse in the clinical area of
apecialty practice in which they have national certification
according to the SCQPE, atandards, or description of practice
as defined set by the following certifying bodies:

(a) and (b) will remain the same as proposed.

{c) et ?
obstetrietansand-gyneceologists ASSQCIATION OF WOMEN'S HEALTH,
OBSTETRIC AND_NEONATAL NURSES,

(d) through (e) will remain the same as proposed.
(f) association of gerontological nurses—,

(g) AMERICAN ACADEMY OF NURSE PRACTITIONERS."
Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

"8.32.307 CLINICAL NURSE SPECIALIST PRACTICE (1)

through (1) (¢} will remain the same as proposed.
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{(d) implement therapeutic interventions based on the
clinical nurse speclalist's area(s) of expertise, including,
but not limited to direct nursing care, PERFORMING, ORDERING,

RECEIVING AND INTERPRETING diagnostic procedures, preseriptien
- counseling and/or teaching;
{e) through (g) will remain the same as proposed.®
Auth: Sec. 37-8-202, MCA: IMP, Sec. 37-8-202, MCA

"8.32.1701  PURPOSE (1) Every nurse is accountable as
an individual for practicing according to the statutes and
rules for nursing in Montana. Each nurse is responsible and
accountable for the-—matore-and—guality-of-atl-mirsing-eare

3 + DELEGATION IN COMPLIANCE WITH

THIS SUB-CHAPTER.
(2) will remain the same as proposed."
Auth: Sec. 37-8-202, MCA; IMP, Sec, 37-8-202, MCA

"8.32.1703 DEFINITIONS The following words and terms as
used in this chapter have the following meanings:

(1) "Activities of daily living" means the daily routine
non-skilled activities performed for grooming, toileting, and
ambulation such as bathing, dressing, grooming, routine hair
and skin care, meal preparation, OQORAL feeding, exercising,
toileting, transfer/ambulation, and assistance with self-
administered medications.

(2) through (9) will remain the same as proposed,"

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202,MCA

"f,32.1704 SETTINGS WHERE DELEGATING IS APPROPRIATE

(1) Delegation of nursing tasks by nurses to unlicensed
persons are IS permitted in the following settings only:

(a) and (b) will remain the same as proposed.

(c) community based residential settings not subject to
the licensure requirements of a health care fac111ty as found
in 50-5%-101, MCA,

(1) and (ii) will remain the same as proposed but will be
renumbered (d) and (e).

{2) through (2) (b) will remain the same as proposed.”

AButh: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

CRITERIA FOR_DELEGATIQON - DELEGATION OF OF

OLlOWING CRITERIA (1) through (5) (b) will remain the same as
proposed.

(c) supervise the performance of the delegated nursing
task in accordance with ARM 8.32,1706;

{dr—pe-—acecountable-and-respensible—for-the delegated
tasje;

(e} will remain the same but will be renumbered (d).

+£+ (e} document the unlicensed persons's competency in
performing the task, teaching, supervision, evaluation,and
outcome in the patient—reeerd CLIENT FILE.

(6) and (7) will remain the same as proposed."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA
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"8,32,1708 NURSING TASKS RELATED TO ADMINISTRATION QF
MEDICATIONS THAT MAY BE DELEGATED (1) and (2) will remain the

same as proposed.
(3) The following activities related to medication
admlnlstratlon may not be delegated except as provided in rew
SUBSECTION (4)BELQW:
(a) through (4)(d) will remain the same as proposed.”
huth: Sec., 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

“8,32,.3710 PATIENT HEALTH TEACHING AND HEALTH COUNSELING

(1) It is the responsibility of the nurse to promote
patient education and to involve the patient
and significant others in implementation of APPROPRIATE
health goals.

(2) will remain the same as proposed."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

2,171 IABILITY (1) will remain the same as
proposed

de*e9&ttOh—aﬂd—fef-h*ﬁ%her-ownwaeEtens—*ﬂ—eaffytﬂg—eut—thewaet

Auth Sec. 37-8-202, MCA; IMP, Sec 37-8-202, MCA

" 2,17 KS WHI E R NEL IGNED TQ AN
UNLICENSED PERSON IN ANY SETTING WHEN A NURSE-PATIENT

RELATIONSH EXIST (1) The following are tasks that are not
within the exclusive scope of a licensed nurse's practice and
may be within the scope of gound nursing practice to be
assigned to an unlicensed person. Agsignment is defined at
new-rule—TT ARM 8,32.1703, and is determined by the licensed
nurse if in her/his nursing judgment the health and welfare of
the patient would be protected and the task could safely be
assigned to an unlicenged person. Changes in the patient's
condition may require that tagks assigned may need to be
changed when they can no longer be safely performed by an
unlicensed person.

(a) through (d) will remain the same as proposed,

(e) ORAL feeding, cutting up food, or placing of meal
trays,

(£) through (h) (iv) will remain the same as proposed.

(v) helding and assisting the patient in drinking
fluid to assist in the swallowing of oral medications—;

i TING WITH REMQVAL QF A MEDICATION FROM A
CONTAINER FOR_RESIDENTS WITH A PHYSICAL DISABILITY WHICH
PREVENTS INDEPENDENCE IN TH T."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

3. The statement of reasonable necessity in the original
notice was ingufficient and the Board is expanding on it as
follows: The change in the term from nurse specialist to
advanced practice registered nurse is necessary to maintain
consigtency with statutory language which was changed under
Senate Bill 121 of the 1993 general legislative session.

There are some minor language changes that are necessary
to further clarify Board intent with regard to existing rules.
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The rules adding provisions relating to clinical nurse
specialists are necessary to define the education requirements
and other qualifications applicable to clinical nurse
specialists which were first recognized under Senate Bill 121
of the 1993 general legislative session.

The change in the term "executive secretary" to
"executive director" is necessary to maintain consistency with
statutory language which was changed under Senate Bill 121 of
the 1993 general legislative session.

The new rules on delegation are being implemented to
carry out a legislative mandate to develop such rules as
provided in Senate Bill 121 of the 1993 general legislative
segsion. The rules are necessary to give specific guidance to
licensees and unlicensed persong as to which nursing tasks may
be delegated, appropriate settings for delegation, training
and supervision of the unlicensed person for which the nurse
is responsible, limitations on delegation, and tasks which are
not solely nursing tasks and may thus be routinely assigned by
a nurgse when a nurse/patient relationship exists.

4. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

I. ADVANCED PRACTICE RULES:
A} 8.32.304;

COMMENT_NO. 1: Teresa Henry, Chair of the Government
Relations Committee of the Montana Nurses Association (MNA),
appeared at the hearing and presented oral testimony regarding
the proposed changes and additions to the advanced practice
rules. Ms. Henry suggests that the proposed changes to ARM
gection 8.32.304(2) be changed to insert the word "scope,"
after "according to the", and to insert the phrase "or
description of practice as defined" immediately after the word
"standards", and to delete the word "set". The MNA suggests
that subsection (2)(c) of 8.32.304 be changed to reflect the
current name of the organization listed, which is now called
the Association of Women's Health, Obstetric and Neonatal
Nurses. The MNA suggests that a new subsection {(g) be added
to 8.32.304(2), to recognize the American Academy of Nurse
Practitioners. The MNA noteg that starting this summer, this
certifying agency will give certifying exams and require
Master's preparation for nurse practitioners.

RESPONSE: The comments are accepted as presented.

COMMENT NO. 2: Patricia Loge appeared at the hearing and
presented oral testimony regarding the proposed changes and
additions to the advanced practice rules. Ms. Loge stated her
general support for the proposed changes and the revisions
suggested by the MNA. Ms. Loge urged the Board to include a
scope of practice in the proposed rule changes on advanced
practice.

RESPONSE: TPlease see response to comment 1 above.

COMMENT NQ. 3: Jacqueline Clemens, APRN, submitted
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written comments regarding the proposed rule changes and
additions to the advanced practice rules. Many of Ms. Clemens
comments concurred with those submitted by the MNA. Ms.
Clemens also suggests that the words "but not limited to" in
ARM 8.32.304(2) should remain to meet a changing profession.
Ms. Clemens states that in any case the American Academy of
Nurse Practitioners should be added to subsection (2). Ms.
Clemens states that the AANP administers a difficult
examination, and certifies family nurse practitioners.

RESPONSE: The Board will continue with its decision to
strike "but not limited to", as the Board needs to review
certifying agencies before approving of same. The AANP was
added in response to this comment, and comments above,

COMMENT NQ., 4: Jane Mitchell, RNC, NP, submitted written
comments urging the Board of Nursing to retain nurse
gpecialist licensing and issues under the Board of Nursing,
and not under the Board of Medical Examiners.

RESPONSE: The Board intends to continue to regulate
advanced practice, as provided by law.

COMMENT NO, 5: Stan Hall, President, Montana Nurse
Practitioner State Interest Group, submitted written comments
expressing general support for the proposed changes to the
advanced practice rules, incorporating comments submitted by
Teresa Henry.

RESPONSE: Comment Noted.

B. 8,32.1501-1510

COMMENT No. 6: Jerome Loendorf, legal counsel to the
Montana Medical Association (MMA), appeared at the hearing and
presented oral testimony regarding the proposed changes and
additions to the advanced practice rules.

MMA also states that the portion of the rule notice
proposing to amend ARM gections 8.32.1501 through 1510 should
be stricken from the rule notice, as such rules relate to
prescriptive authority, which should be addressed jointly by
the Boards of Nursing and Medical Examiners.

RESPONSE: The portion of the rules from 8.32.1501
through 1510 are deleted from this notice, and have been re-
noticed jointly with the Board of Medical Examiners.

COMMENT NOQ. 7: John Burke, Vice President of Nursing,
St. Patrick Hospital, submitted written comments regarding the
proposed changes and additions to the advanced practice rules.
Mr. Burke expressed his support for the rule changes, but
states that 8.32.1501 fails to clearly delineate the specific
qualifications necessary for a clinical nurse specialist to
function on this level.

RESPONSE: The changes to this rule have been stricken
from this notice in response to the comments of Mr. Loendorf
above.

C. New Rule I
COMMENT NO. 8: MMA states that Rule I, defining the
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functions of a clinical nurse specialist, appears to go beyond
its statutory authority in allowing the "prescription of
therapiegs."™ MMA states that prescriptive authority must be
granted jointly by the Boards of Nursing and Medical
Examiners, and that reference to such authority in this
proposed rule should be stricken.

RESPONSE: The Board has deleted the words "prescription
of therapies" from the definition of clinical nurse specialist
as suggested by Mr. Loendorf.

COMMENT NO. 9: The MNA suggests that the definition of
clinical nurse specialist at proposed new rule I be changed by
inserting the phrase "performing, ordering, receiving, and
interpreting” before the words "diagnostic procedures", and
that the words "and medications" be added in immediately after
the word "therapies".

RESPONSE: The comments are accepted as presented, with
the exception of the suggestion for adding the word
"medications” after "therapies". The words "prescription of
therapies" were deleted in response to comments immediately
above.

II1. DELEGATION RULES:
:98 General Comments:

COMMENT NO. 10: Lynne Bryant, RN, CNP, submitted a
written comment registering her general support for the
proposed rule changes and proposed new rules in the above-
entitled rule notice.

RESPONSE: Comment Noted.

COMMENT NO. 11: Ellie Hardy, RN, NP, submitted a written
comment registering her general support for the proposed rule
changes and proposed new rules, with revisions as presented by
the Montana Nurses Association.

RESPONSE: Comment Noted.

COMMENT NO., 12: Cindy Shaw, Sunrise Retirement Center,
Lewistown, Montana, submitted a written comment registering
her general support for the proposed delegation rules.

RESPONSE: Jomment Nrted,

COMMENT NO. 13; Joe Todisco, of LIFTTI, Billings,
Montana (Mr. Todisco), submitted written comments on the
proposed delegation rules. Mr. Todisco guestions whether
there are capability determination guidelines. Mr. Todisco
questions how capability can be judged if there are no
guidelines.

RESPONSE: Capability is covered in the language relating
to task-specific, patient -specific, delegatee-specific. The
responsibility rests with the licensed nurse, as it would in
other circumstances,

COMMENT NO. 14: John Kinna, Interim Superint+«ndent of
the Montana School for the Deaf and the Blind (Mr. Kinna)
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submitted written comments on the proposed delegation rules.
Mr. Kinna requests whether the reference to the term "nurse"
includes both registered profesesional and licensed practical
nurses.

RESPONSE; The term nurse includes both licensed
practical nurses and registered professional nurse, while
acting within the appropriate scope of practice,

COMMENT NO. 15; The Health Facilities Division of the
Montana Department of Health (Health Facilities Division)
submitted written comments and presented oral testimony on the
proposed delegation rules. The written comments stated
generally that the Board of Nursing should draft rules on a
broader gpectrum than included in the proposed rules on
delegation. Specific comments were also presented as set
forth herein,

RESPONSE;: The Board has limited delegation to
administration of medications in order to review how the
process worksg with administration of medications, After
review of the process, the Board will re-evaluate the
possibility for expansion of delegation to other tasks.

COMMENT NO, 16: Zara D. Frank, Executive Director,
Special Training for Exceptional People, Billings, Montana
(Ms. Frank), submitted written comments on the proposed
delegation rules. Ms. Frank states that all staff who
currently administer medications are required to have
successfully passed the medication certification examination.
Mg . Frank states that her facility would be unable to fund
licensed nureging care to train and supervise the
administration of medications for children who require such
medications daily.

RESPONSE;: Unlicensed personnel are authorized to assist
in the self-administration of medications without delegation
from a licensed nurse, but not to administer the medications.
Administration of medications can be conducted by unlicensed
personnel only under delegation from a licensed nurse. With
regspect to the issue of cost, these rules do not require any
facility to utilize delegation procedures. The facility could
simply continue with assistance of self-administration of
medications. If administration occurs, however, the
administration of medications by unlicensed personnel would
require that a licensed nurse delegate such action. The cost
issue is at the facility's choice. There is a distinction
between agsistance in self-administration of medications and
actual administration of medications. Facilities should

review their policies to ensure compliance with Montana law in
this respect.

COMMENT NQ, 17: The Department of Social and
Rehabilitative Services (SRS) submitted written comments on
the proposed delegation rules. SRS states that several of the
provisions would cauge a significant financial impact on
programs of the Department, and would insert nursing presence
into non-nursing circumstances. The Department guggests that
the proposed rules contradict state and federal legal
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authorities governing programs under the supervision of SRS.

SRS states that the rationale for the proposed rules is
inadequate, and should be augmented in the adoption notice
with specificity as to each substantive change. SRS suggests
that the rules will cbligate nurses to extend their authority
into areas where nursing supervision is unnecessary and
inappropriate,

RESPONSE: Please refer to Board's response to comment 7
immediately above with respect to cost igsue. The issue of
contradiction with other laws will be addressed in more
gspecific comments of SRS below (Comment 5, Rule IX). The
Board disagrees that these rules insert nursing into non-
nursing areas. The administration of medications is
specifically identified as a nursing task in Section 37-8-
102, MCA. With respect to the issue of rationale, the Board
agrees. The rationale for the rules will be augmented in the
adoption notice as requested by SRS.

COMMENT NO. 18: Representatives of the Montana
Association of School Nurses (MASN) submitted written comments
and oral testimony regarding the proposed rules on delegation.
MASN 2xpressed itg general support for the proposed
rules, with suggested changes as noted in this report.

RESPONSE: Comment noted.

COMMENT NC. 19: Robert Runkel, Director of Special
Education, Office of Public Instruction (OPI), submitted
written comments and coral testimony expressing OPI1's general
support for the proposed delegation rules, with additions as
noted in this report.

RESPONSE: Comment noted.

COMMENT _NO. 20: Katherine Kelker, Executive Director of
Parents, Let's Unite for Kids (PLUK), submitted written
comments expressing support for the negotiating process that
the board undertook in developing the proposed rules, and for
the substance of the rules as proposed.

RESPONSE: Comment noted.

COMMENT NO. 21: Phil Campbell, Director of Member
Rightg, Montana Education Association (MEA), submitted written
comments and oral testimony expressing support for the
proposed delegation rules. MEA expressed its opposition to
and urged the Board's rejection of any attempt to reduce
standards or exempt standards for individuals who would
perform nursing tasks without the proper training and license.

RESPONSE; Comment noted.

COMMENT NQ. 22: Ben J. Rossetto, MD, submitted written
comments expressing his support for the use of unlicensed care
givers under supervision.

RESPONSE: Comment noted.

C ENT NQ. 23: Jerome Loendorf, legal counsel to the
Montana Medical Association (MMA), appeared at the hearing aud
presented oral testimony regarding the proposed delegation
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rules. MMA states that the rules are unnecessarily detailed
and frustrate the intent of the legislature. MMA states that
the requirements of the rules will make it so that it is
easier for the nurse to simply perform the task herself rather
than delegate the task under the requirements of the proposed
rules.

RESPONSE: The statutory authority grants the Board the
discretion to write rules on delegation of nursing tasks. The
intent is not frustrated, as delegation is permitted under
these rules. The rules are detailed in order to provide
sufficient guidance to a licensed nurse and unlicensed
individual as to how delegation needs to be carried out.

B) Rule II: Purpose

COMMENT NO. 24: Rose Hughes, Executive Director, Montana
Health Care Association (MHCA) submitted written comments and
oral testimony on the proposed delegation rules. MHCA
suggests that this rule creates liability for individual
nurses beyond what is intended in the law. MHCA notes that
the statute applies such responsibility on the registered
professional nurse, but not on the licensed practical nursc.
MHCA also suggests that subsection (2) of this rule enacts an
unworkable standard, the impact of which will be to discourage
delegation.

RESPONSE: The Board agrees with Ms. Hughes comment with
regpect to subsection (1), and has amended the rule as shown
above. The requirement of delegation by task, patient and
unlicensed person is necesgary to provide adequate protection
of the patient and to ensure adequate training and monitoring.
The requirement protec¢ts individualized patient care for the
client and continuity of patient care.

cy Rule III: Nursing Tasks which may be Delegated

COMMENT NO. 25: Diane Fladmo, Coordinator, Prairie View
Special Services Cooperative, (Ms. Fladmo), submitted written
comments on the proposed delegation rules. Ms, Fladmo
suggests that nursing tasks which may be delegated be expanded
to include clean intermittent catheterization, suctioning, and
gastrostomy (tube) feeding.

RESPONSE: The Board at this time is writing rules for
delegation of one task in order to evaluate the delegation of
thig task (administration of medications) before expanding to
other tasks. The tasks suggested by Ms. Fladmo are noted and
will be included in any discugsion regarding proposed
expansion of delegation to other tasks,

COMMENT NO. 26; The Health Facilities Division expressed
general support for the inclusion of administration of
medications as a task that may be delegated.

RESPONSE: Comment noted.

) ‘CQMMEHI NO. 27: Rick Thompson, Program Director of the
Hi-Line Home Programs, Inc. (Mr. Thompson), submitted written
comments on the proposed delegation rules., Mr. Thompson
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states that the proposed rule lacks clarity, because it does
not address whether feeding procedures by a g-tube are
determined to be administration of medications. Mr. Thompson
suggests that tube feedings could be construed as a feeding
task that could be routinely assigned under Rule XIII.

RESPONSE: The Board agrees that there is potential for
confusion between this rule and rule XIII with respect to the
issue of feeding through a g-tube. The Board will add in the
word "oral" before "feeding" in the definition of Activities
of Daily Living (Rule TV(1)). The Board will also add the
word "oral" before "feeding® in Rule XI1I{e).

COMMENT NO. 28: SRS suggests that this rule be deleted,
as it contends that the rule is in conflict with other
proposed rules. SRS suggests that there is no distinction in
the proposed rules between the terms "delegate" and “assign",
and that if a distinction is intended, it is not apparent
within the rules.

RESPONSE: The Board disagrees with this comment, and
rejects the suggestion to delete the rule. The rule is
necessary to give the licensed nurse specific direction on
what can be delegated. 1In addition, there is a clear
distinction between delegation and assignment, that is readily
apparent from a reading of the separate definitions for the
terms.

COMMENT NQ, 29: MASN and OPI suggest appointment of a
task force to begin work on expanding the delegation authority
to include other tasks such as clean intermittent
catheterization, suctioning, and g-tube feeding. MASN, OPI,
the Family/Maternal and Child Health Bureau, and Elaine
Fordyce also suggest appointment of a second task force to
complete an evaluation of the delegation of medication
administration within one year (MASN) or nine months (QPI) of
implementation.

RESPONSE: The Board intends to conduct an evaluation of
the delegation of medication administration, and to involve
interested parties as part of that evaluation. Upon
conclusion of such evaluation, the Board will study the
possibility for expansion to other tasks.

COMMENT_NQ. 30: MHCA suggests that administration of
medications is an appropriate task for delegation, but that
delegation should be accomplished through training,
certification, and testing. MHCA suggests that this would
eliminate the task-specific, patient specific process that
MHCA finds unworkable, and would ensure adeguate training of
unlicensed persons who administer medications.

RESPONSE: The certification of medication aides is not
under the purview of delegation of nursing tasks, as such
certification would eliminate the need for delegation, and
would create a new category of licensure not authorized by the
statutory authority of the Board. The Board intends to
continue with a requirement of delegation that is task,
patient and unlicensed person specific, as such requirements
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are necessary for protection of the consumer.
D) Rule IV: Definitions
COMMENT NQ: 31: SRS suggests that the term "assignment"

should be deleted or changed. SRS seeks clarification of what
is meant by the term "activity", contained within the

definition of "“supervision". SRS seeks clarification on what
ig meant by "common nursing functions", included in the
definition of "unlicensed person". SRS suggests that if there

are substantive differences between nursing tasks; functions;
activities; practice; and intervention, the tasks should be
defined separately. SRS also suggests that the terms
"ambulation", "socialization activities", "nursing care plan",
and "medication" should be defined in this section.

RESPONSE: The Board believes that the term "assignment"
is necessary to distinguish between tasks that may be
delegated by a licensed nurse and those tasks that do not
require delegation. The terms suggested for further
definition are terms used consistently in the nursing
profession, and do not require definitions, as these rules are
written to guide the conduct of licensed nurses. The terms
"aggignment" and "delegation" were adopted from the National
Council of State Boards of Nursing's position paper on
delegation, and are used nationally.

COMMENT NO, 32: B.J. Archambault, Nurse Consultant to
the Family/Maternal and Child Health Bureau of the Department
of Health (Family/Maternal and Child Health Bureau) submitted
written comments on the proposed rule changes.

Family/Maternal and Child Health Bureau states that there is a
typographical error in subsection (9), with respect to a
misspelling of the word complimentary.

RESPONSE: Typographical error will be correctead.

E) Rule V: Settings where Delegation is Appropriate

COMMENT NO. 33: Mr. Kinna suggests that the School for
the Deaf and Blind be specifically listed in Section V
(Settings where delegation is appropriate).

RESPONSE: The School for the Deaf and the Blind is
currently covered as an appropriate setting for delegation
under Rule V(1) (a), as a school. Thus, there is no reason to
specifically list the School for the Deaf and Blind
separately.

COMMENT NO. 34: William F. Diers, President of Kalispell
Regional Hospital (Mr. Diers), submitted written comments on
the proposed delegation rules. In addition, oral testimony
was presented in line with Mr. Diers' written comments by 6
individuals at the rule hearing on February 28, 199%4. These
individuals suggest that dialysis treatments should be
included as appropriate for delegation of nursing tasks. They
suggest that there are federal standards of care in place for
renal dialysis facilities that adequately protect the public.
They stated that federal standards require oversight of a
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licensed individual, and that the Montana Medicaild program has
established a precedent by paying for non-licensed, but
trained persons who function in these duties with supervision
available through telecommunication. They state that the
exclusion of dialysis technicians from the delegation rules
would place an immense burden on rural patients who rely on
home dialysis for continued health. They state that
delegation of such duties to trained, certified dialysis
technicians is currently approved by statute in 28 states, by
administrative discretion in another 16 states, and prohibited
in only 2 states.

RESPONSE: The Board is not prepared to immediately
include dialysis as an additional task that may be delegated,
as dialysis involves more than administration of medications
as provided herein. The Board will, however, review further
information with respect to dialysis to determine the
possibility for possible expansion of delegation after
reviewing the success of delegation with respect to
administration of medications. The Board sees this issue as
something that may need to be addressed by legislation.

COMMENT NO. 35: Robert and Carolyn Rauschendorfer (Mr.
and Mrs. Rauschendorfer) submitted written comments expressing
support for board of nursing control over the issue of
delegation. The Rauschendorfers expressed their agreement
with the process for delegation required in the proposed rules
with respect to criteria and liability remaining with the
licensed nurse. The Rauschendorfers guestion, however,
whether the schools are an appropriate setting for delegation.

RESPONSE: The Board believes that the schools are
appropriate settings for delegation, when delegation is
accomplished as provided in these rules.

COMMENT NO. 36: The Health Facilities Division suggests
that Intermediate Care Facilities for the Mentally Retarded,
the Montana State Hospital at Warm Springs, Home Services
provided by hospice and home health agencies, and Personal
Care Attendant Programs be included as appropriate settings
for delegation.

RESPONSE: Home services provided by hospice and home
health agencies and personal care attendant programs are
included as appropriate settings. The Board has changed
subsections (1) (¢) (i) and (ii) to subsections (1) (d) and
(1) {(e) to clarify its intent in this regard. The Board
disagrees with the suggestion for delegaticn in ICF's and the
Montana State Hospital in Warm Springs, and believes that such
facilities are appropriately excluded under (1) {(c¢). Both are
in-patient institutions in which nursing care is readily
available.

COMMENT NO. 37: Claire Highland, BSN, MA, submitted
written comments and verbal testimony on the proposed
delegation rules. Ms. Highland suggests that the health care
options for older individuals needs to be considered in
determining appropriate settings. Ms. Highland suggests that
a parsonal cars hom:, and an adult foster care home be
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included as appropriate settings.

RESPONSE; Personal care homes and adult foster care
homes are included, as specified in the response to comment 4
immediately above.

COMMENT NO. 38: Medicaid Services Division Staff,
Department of Social and Rehabilitation Services (Medicaid
Services Division), submitted written comments on the
proposed delegation rules. Medicaid Services Division seeks
clarification on whether personal care facilities are included
as an appropriate setting under subsection (1) (c) (i), or
excluded as an appropriate setting under subsection (2) (b).

RESPONSE: Please see response to comment 4 above.

COMMENT NO. 39: SRS suggests that the intent of
subgection (1) (c) 18 unclear and needs to be changed. SRS
suggests that if the intent is to provide that delegation is
prohibited in personal care and hospice settings, that it
should be specified in the list in section (2}. If, on the
other hand, the intent is to designate personal care homes and
hospice settings as appropriate settings for delegation, they
should be listed as subsections (1) (d) and (1) (e}). SRS also
suggests that day service settings should be added to the
rule. SRS states that "are® in subsection (1) should be
changed to "is", and that the term "never appropriate" in
subsection (2) should be changed to read "is not permitted."”

RESPONSE: Please see response to comments 4 and 5 above.
"Are" has been changed to "is" in subsection (1) as
recommended. With respect to c¢hanging the language, the Board
is satisfied with the existing language, and the comment
suggests a change that does not effect a change in substance.
With respect to day service settings, such settings are
subject to license laws under (1) (c), and the Board believes
that such settings have been appropriately excluded from the
delegation of nursing tasks.

COMMENT NO. 39A: Eunice Ash, Billings, Montana, submitted
written comments and oral testimony in opposition to the use
of delegation in Personal Care Homes. Ms. Ash states that she
believes that there is substantial risk involved in delegating
nurging tasks.

REGPONSE: The Board is comfortable with delegation as
provided in the proposed rules, and intends to continue with
such rules in the personal care settings.

COMMENT NQ. 40: MHCA suggests that this section be
stricken in its entirety. MHCA states that there is no
rationale for limiting the gettings in which delegation is
appropriate. MHCA suggests that under the current version of
the rule, a secretary could administer medications, but a
trained, certified nurse aide could not do so in a nursing
home, in spite of having greater training than the secretary,
and regardless of the condition of the patient. MHCA states
that delegation pursuant to standards set by the board should
be safe in any setting. Specifically, MICA requests that the
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prohibition on delegation in nursing homes be stricken. The
MMA presented similar comments at the hearing, and suggested
that physicians' offices are appropriate settings for
delegation.

RESPONSE: The Board disagrees that there is no rationale
for limiting delegation te¢ specific settings. Delegation is
proposed for settings where there is a lack of trained
personnel to undertake nursing tasks. Settings where there
are adequate numbers of trained protfessionals are not
appropriate for delegation. Acuity of care is also a factor
in certain instances.

F} Rule VI: Criteria for Delegation

COMMENT NO. 41: Ardis Stockton, Executive Director,
Residential Support Services, Inc., Billings, Montana, (Ms.
Stockton) submitted written comments on the proposed
delegation rules. Ms. Stockton requests clarification on
whether subsection (5) (f) requires a facility to keep
documentation of the unlicensed person's competency in the
patient care chart instead of the unlicensed person's
personnel file. Ms. Stockton alsc seeks clarification as to
what type of competency tests the Board is requiring, and
whether such gtandards go beyond the Medication Certification
currently in practice at the facility.

Ms. Stockton also seekg clarification as to subsection
(7), and whether this subsection means that only one staff
pergon may perform a delegated task. If only one person may
carry out the delegated task, Ms. Stockton reguests
accommodation for shift changes.

RESPONSE: The Board notes that the requirement of where
the documentation of competency must be located is clearly
stated in the rule. The rule does not prohibit such
documentation from being stored in other locations as well.
Competency is determined by each licensed nurse in each
instance in which delegation takes place. The Board believes
that the rules provide for shift changes. The licensed nurse
would simply have to train each person that would undertake
delegated tasks.

COMMENT _NO. 42; The Health Facilities Division states
that the criteria for delegation is problemat ic with frequent
personnel changes prevalent in many settings. The Health
Facilities Division suggests that a separate, loss stringent
option be added for delegation of nursing tasks to certified
nurse assistants.

RESPONSE: The Board does not find it appropriate to
differentiate between different types of unlicensed persons.
Each must be delegated the task pursuant to the provisions of
the delegation rules, as each lacks the necessary training to
perform nursing tasks without delegation of such tasks,

COMMENT NO. 43: The Medicaid Services Divigion poses

guestions as follows:
1. what constitutes a "reasonable prudent nurse?
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2. what is considered to be "within the scope of sound
nursing judgment?"
3. who enforces and how is enforcement accomplished?

The Medicaid Services Division notes a typographical error at
subsection (5) (c¢), which should state "supervise" instead of
"supervise",

RESPONSE: The guestions have been considered by the
Board. The questions do not constitute arguments against
adoption of the rules, however, and will not be addressed as a
comment against adoption. Questions on interpretation may be
dealt with through the declaratory ruling process, or through
an agenda item at a Board meeting. Parties with interpretive
questions should direct inquiries to staff for the Board. The
typographical error has been corrected so that the word now
reads "supervise'.

COMMENT NQ. 44: SRS seeks clarification as to whether
proposed rule VI governs only the administration of
medications, or whether it also applies to all tasks listed
under proposed rule XIII. SRS suggests that "act" in
subsection (1) should be changed to "task." 8RS suggests that
subsection (5) (£) should be clarified to state whether it is
the nurse's or the unlicensed person's teaching, supervision
and evaluation that must be documented.

RESPONSE: There is a difference between delegation and
assignment, as specified herein. Thus, rule VI does not apply
to non-nursing tasks detailed in rule XIII. The Board will
change "act" to "task" as suggested. The Board does not
believe that subsection (5) (f) needs further clarification.
The rule clearly states that the unlicensed person's training
must be documented.

COMMENT NO. 45: MHCA states that the criteria set forth
in this rule are cumbergome, poorly defined, and impose
liability on nurses not envisioned in the statutes. MHCA
suggests that no nurse in his or her right mind would delegate
under these standards. Thus, according to MHCA, the
legislature's intent will be defeated with these rules.

RESPONSE: The legislative intent is met, as provided in
response to earlier comments herein. A licensed nursge under
these rules is responsible for compliance with such rules. A
violation of these rules will result in disciplinary action
against the licensed nurse. Such responsibility does not add
an additional burden on a nurse not envisioned in the statute.
Each nurse must comply with all statutes and rules governing
the practice of nursing. This is all that these rules
require. The board will eliminate subsection (5) (d) from Rule
VI, however, as such reguirement is already required in other
portions of the rules.

COMMENT NO. 46: Elaine Fordyce (Ms. Fordyce) appeared at
the hearing and presented oral testimony on the proposed
delegation rules. Ms. Fordyce, and the Family/Maternal and
Child Health Bureau suggest that the rule be changed to
provide for an alternate supervising registered nurse, and
require that either the original or alternate nurs:s he

10-5/26/94 Montana Administrative Registoe:



~-1439-

available by phone or in person at all times.

RESPONSE;: The Board does not believe that there is a
need for an alternate nurse, as such nurse would not likely
have sufficient knowledge regarding the delegation of the
task. Each licensed nurse must be respongible for the
training and supervision of each unlicensed individual to whom
a nurging task is delegated.

COMMENT NOQ. 47: The Family/Maternal and Child Health
Bureau suggests that subsection (5)(c) be changed to state
patient record/student permanent file.

RESPONSE;: Subsection (5)(f) will be changed to state
that documentation will be included in the "client file".

G) Rule VII: Supervision

COMMENT NQ. 48: Mr. Todisco seeks clarification of the
rules on what is meant by use of the terms, "proximity" and
"availability" in proposed rule VII(1)(d) & (2). Mr., Todisco
suggests that if a nurse cannot be reached when the treatment
needs to be delivered to the consumer, the treatment cannot be
delivered until such time as the nurse can be reached, and
that this process defeats the purpose of training an
unlicensed individual to perform a particular task.

Mr. Todisco suggests that personal monthly visits (New
proposed rule VII(3)) are intrusive and unnecessary in many
situations. Mr. Todisco suggests that phone contact by the
delegating nurse should be adequate, and suggests that the
rule require the unlicensed person to contact the nurse in the
case of any irregularities.

RESPONSE: The Board notes that a licensed nurse does not
have to be contacted each time a medication is administered.
The rule provides for latitude in nursing judgment to
determine proximity and availability. The Board finds
personal monthly visits to be necessary for adequate
agsessment.

COMMENT NO., 49: The Health Facilities Division requests
clarification as to how this rule provides for the resident
who returns to a setting in which delegation is allowed, from
the hogpital with medications and instructions to start taking
the medications upon arrival at the setting. How is a nurse
to effect the required evaluation of the unlicensed person
soon enough to allow the resident to be administered the
medication by the unlicensed individual?

RESPONSE: The nurse is responsible for resolving such
difficulties. The qualifications and conditions on delegation
are required to protect the consumer. If such a situation
does not allow for delegation under the rules, it is not
appropriate for delegatiomn.

COMMENT NO. 50:; Paul Peterson, President Elect,
Coalition of Montanans Concerned With Disabilities (Mr.
Peterson) submitted written comments on the proposed
delegation rules. Mr. Peterson states that the proposed rules
do not support the changes in OBRA "93" regulations, which
"totally eliminates the requirement for nurse supervision" for

Montana Administrative Register 10-5/26/94



=1140~

personal assistant services. Mr. Peterson suggests that the
requirements for supervision and evaluation will place demands
on a ghrinking Medicaid budget, resulting in more cuts in
needed services. Mr. Peterson also suggests that the
supervigion reguirements will inhibit the development of
additional health-care settings due to added costs, thus
restricting the full range of long term care options for the
consumer .,

Mr. Peterson suggests implementation of a program that
would allow unlicensed persons to become trained and certified
to perform tasks such as insulin or other rontine injeations,
administration of oral medications, and tube feedings.

RESPONSE: Delegation applies only to nursing tasks,
which at this time may be performed only by licensed nurses.
Delegation provides for administration of oral medications,
which was previously against the law. Thus, these rules do
not restrict any practice that is currently in place unless
such practice is already in violation of the law. Delegation
is not required in assistance in self-administration of
medications. The Board does not have the authority to certify
unlicensed persons to perform nursing tasks, sSo the suggestion
for certification of such individuals is not possible. Future
expansions of delegation to tasks suggested in this comment
will be considered after review of delegation of
administration of oral medications.

COMMENT NO. 51: The Medicaid Services Division poses
questions as follows:

1. How did the Board arrive at a requirement of monthly
supervisory visits?

2, Who is financially responsible for the supervisory
visits?

Medicaid Services Division suggests that monthly visits are
excessive,

RESPONSE: The gquestions have been considered by the
Board. The questions do not constitute arguments against
adoption of the rules, however, and will not be addressed as a
comment against adoption. Questions on interpretation may be
dealt with through the declaratory ruling process, or through
an agenda item at a Board meeting. Parties with interpretive
questions should direct inquiries to staff for the Board. The
Board finds monthly visits to be necessary to provide adequate
oversight of the act of delegation.

COMMENT NO, 52: SRS suggests that the supervision
requirement is so burdensome that it will require that the
nurse basically be available on staff at all times. SRS seeks
clarification as to whether proposed rule VII governs only the
administration of medications, or whether it also applies to
all tasks listed under proposed rule XIII. SRS seeks
clarification as to what is meant by the phrase "unless
otherwise provided in this section." SRS also suggests that
administration of medications should be exempted from the
delegation requirement, pursuant to section 53-20-204, MCA.

RESPONSE: As stated earlier in response to other
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comments, there i® a marked difference between delegation and
assignment. Administration of medications, in addition, is
different from assistance in the self-administration of
medication. Assistance in self-administration of medications
does not require delegation.

H) Rule VITIT: Nurging Functions

COMMENT NO. 53: SRS seeks clarification as to what is
meant by "nursing care plan." SRS suggests that the term be
clarified to preclude an interpretation that the nursing care
plan includes "activities of daily living." SRS also
questions whether the individual nurse or the board will
determine which tasks require "nursing knowledge, judgment and
skill.”

RESPONSE: The Board does not believe that the term
"nursing care plan® needs further clarification with respect
to "activities of daily living" in rule XIII. Activities of
daily living are specifically listed in rule XIII as one of
the tasks "that are not within the exclusive scope of a
licensed nursge's practice," The Board also believes that the
rule itself determines which nursing functions require nursing
knowledge, judgment and skill. With respect to the questions
posed, the questions have been considered by the Board. The
questions do not constitute arguments against adoption of the
rules, however, and will not be addressed as a comment against
adoption. Questions on interpretation may be dealt with
through the declaratory ruling process, or through an agenda
item at a Board meeting. Parties with interpretive questions
should direct inquiries to staff for the Board.

I)__Rule IX: Nurging Igﬂkg gla;gd to Administration_of
Medic tlon that, ma [2]

MMENT_Ni 4; Mr. Kinna seeks clarification as to
whether rule IX (Nursing tasks that may be delegated) includes
uge of a g-tube.

RESPONSE: As previously stated, the administration of
oral medications is the only nursing task that may be
delegated under these rules. Other tasks, such as feeding
through a g-tube, will be considered by the Board for
inclusion after completion of a study ©of the effect of
delegation of administration of oral medications. The Board
also notes that administration of medications through a tube
ingerted into a cavity of the body is specifically listed as a
task that may not be delegated.

NT 55: The Health Facilities Division suggests
that this rule is overly restrictive. It suggests that
administration of medications by injection of pre-prepared
ingulin doses, use of skin patches for transdermal delivery,
and eye drops be included as tasks appropriate for delegation.
It also suggests that the rule does not address administration
of over the counter medications ordered by a physician or
purchased by the resident or family, and seeks clarification.

RESPONSE: Over the counter medications and prescribed
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medications are both still medications. Both require
delegation. Other tasks beyond oral medications will be
congsidered after review of delegation with respect to
administration of oral medications.

COMMENT_NO. 56: Mike Hanshew, Developmental Disabilities
Division of the Department of Social and Rehabilitation
Services (Mr. Hanshew), submitted written comments regarding
the proposed delegation rules. Mr. Hanshew expressed support
for, and his belief that there is a requirement of "delegation
of more invasive procedures such as tube feeding and
injections."

RESPONSE: Tube fendings and injections may not be
delegated at this time. Only oral medications are allowed for
delegation at this time.

COMMENT NO, 57: The Medicaid Services Division poses
questions as follows:

1. Does delegation apply to over the counter
medications? (also posed by SRS in separate comments)

2. Does (3) (c) include nebulizers such as those used
tor allergies or asthma?

3. Doea (3) (d) include tube feeding that does not
include a medication?

4. Does (4) (a), allowing the delegation of pharmacy
prepared inhalant dispenser, in contradiction with (3) (c)?

5. Does {(4) (d) include glycerine suppositories as well
as prescribed medicated suppositories?

6. Is the exclusion of eye drops and topical

medications intentional? If so, why?

RESPONSE: As stated abovr, over the counter medications
and prescribed medications are both still medications. Both
require delegation. The Board believes that the rule
specifically answers the questions posed by Medicaid Services
Division. The questions have been considered by the Board.
The questions do not constitute arguments against adoption of
the rules, however, and will not be addressed as a comment
against adoption. Questions on interpretation may be dealt
with through the declaratory ruling process, or through an
agenda item at a Board meeting. Parties with interpretive
questions should direct inquiries to staff for the Board.

COMMENT NO. 58: SRS states that the proposed rules do
not address the relationship of the rules to SRS rules at
46.8.109, which allows assistance in the administration of
medications. SRS states that the proposed rules appear to
make the administration of medications to any persons subject
to the supervision of a nurse. SRS suggests that the rules be
changed to clearly state that they do not govern activities
authorized under 53-20-204, MCA. SRS also suggests a
correction in the cross reference to proposed rule X in
subsection (3}, as rule X provides tasks that may not be
delegated. SRS questions whether the intended reference was
tn proposed rule XITYT.

RESPONSF: SRS is secomingly confused with the distcinet ion
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between asgsistance in self-administration of medications and
administration of medications. Assistance in the self=-
administration of medications does not require delegation.
Thus, the Board's proposed rules in this notice do not
conflict with the SRS rules on assistance in the self-
administration of medications. The Board agrees that the
cross-reference to rule X is incorrect, and haa chanqged the
cross reference language from subsection (3) of rule 1X to
reflect that the cross reference ig to subsection (4) of rule
IX.

COMMENT_Ni 59: Ms. Fordyce suggests the addition of a
subsection (e), stating that measuring a prescribed amount or
ligquid medication or breaking a tablet for administration is
not calculation of medication and dosage. The Family/Maternal
and Child Health Bureauw concurred in this comment.

RESPONSE: The Board disagrees. The acts proposed in
thig comment do specifically involve calculation of medication
and dosage.

J) Rule X: Geperal Nursing Tasks that may not be Delegated

COMMENT NO. 60: Mr. Todisco suggests that if rule
X(1) {c) prohibits the delegation of inserting catheters or
changing foley catheters, that such rule contradicts rule
XIII(d), which allows the assignment of personal hygiene and
elimination duties.

RESPONSE; The Board disagrees that there is any conflict
between these rules. Personal hygiene and elimination do not
include invagive procedures.

COMMENT NO., 61: The Health Facilities Division suggests
that installation of tube feedings into a g-tube, care of a
decubitus of a patient, fingerstick and use of a glucose
meter, and simple enemas should be included in tasks that may
be delegated.

RESPONSE: The Board has limited delegation to
administration of oral medications. Other tasks will be
considered for possible inclusion after conclusion of a study
on the effects of delegation of administration of oral
medications.

COMMENT NO., 62: The Medicaid Services Division suggests
striking the words "are not within the scope of nursing
judgment to delegate", and replacing with "may not be
delegated." Medicaid Services also questions whether the
dredsing or cleansing of penetrating wounds or deep burns is
considered to be a non-sterile procedure.

RESPONSE: The Board will continue with the existing
language, as the comment does not propose a substantive change
in the existing language. Dressing and cleansing of
penetrating wounds ig considered to be a sterile procedure,
and a task that may not be delegated.

COMMENT NO. 63: MHCA states that this section is
unnecessary, given the fact that proposed rule III lists the
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only task that may be delegated. MHCA gtates that the rule
may, in some instances, assign to the exclusive domain of
licensed nurses tasks that are not congidered to be nursing
tasks. MHCA cites non-medicated enemas, and taking of
temperatures rectally as tasks commonly performed by certified
nursing assistants, but that could be construed as "invasive"
procedures under this rule.

RESPONSE: The board finds this rule to be necessary to
give clarification as to what types of medications may be
administered, and to place appropriate limitations on such.
The Board does consider enemas and the taking of temperarures
rectally to be invasive procedures.

K) _Rule XI: Patient Health/Teaching and Health Counseling

COMMENT NO. 64: The Health Facilities Division suggests
the insertion of the term "appropriate" or "individual"
immediately prior to the term "health goals", on the grounds
that health goals are not universal in their application.

RESPONSE: The Board will add the word "appropriate" as
suggested.

COMMENT NO. 65: The Medicaid Services Division suggests
that the following language be stricken:

"Unlicensed individuals may provide information to the

patient ., . . "

It suggests that it is not the responsibility of the nurse to
prohibit others from providing information.

RESPONSE: The language will remain. The language does
not prohibit an unlicensed person from providing information.
It simply requires that the ultimate responsibility for
providing correct information rests with the licensed nurse,

COMMENT NO. 66: SRS guestions what is meant by the terms
"patient health teaching and health counseling" in subsection
(2), and whether it includes such matters as food preparation
and storage, dental care, grooming, c¢leanliness, and sex
education. SRS suggests the deletion of subsection (2},
contending that it can be interpreted to reserve to nurses
tasks that are legitimately handled by trained direct care
personnel.

RESPONSE: The questions have been considered by the
Board. The questions do not constitute arguments against
adoption of the rules, however, and will not be addressed as a
comment against adoption. Questions on interpretation may be
dealt with through the declaratory ruling process, or through
an agenda item at a Board meeting. Parties with interpretive
guestions should direct inquiries to staff for the Board.

The Board finds subsection 2 to be necessary to advise the
licensed nurse of his or her responsibility with respect to
patient health teaching.

L) Rule XII: Ligbility
COMMENT NO. 67: The Health Facilities Division suggests

that standards for training and compatance neesd to be applied
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universally to the act of delegation, and suggests the
Department of Health's nurse aide/home health aide
certification program as a guideline for such standards. It
suggests that such atandards may provide for greater access of
the nurse to insurance for the act of delegation, It also
suggests that the documentation of training should remain in
the possegsion of the nurse under the proposed rules, as the
nurse is the individual who carries the responsibility.

RESPONSE: The board finds that standards for training of
unlicensed persons may differ from person to person, and may
not be sufficient when applied universally. The Board also
notes that it does not have the jurisdiction to require
certain trainiag of the unlicensed individual, but only to
require what a licensed nurse must do before delegating a
task.

COMMENT NQ. _68: Ms. Highland states that a nurse
involved in the act of delegation needs to have flexibility in
the act of delegation, and standards that recognize
professional knowledge, integrity, and discretion of the
licensed nurse. Ms. Highland also suggests that a copy of
thege rules be submitted to the insurance industry to see if
the standards for delegation are insurable, and that the
information received from the insurance companieg be included
in the newsletter. Ms. Highland also submitted a proposed
policy for delegation.

RESPONSE: The Board has written the rules with concern
for public safety rather than from a cost perspective.

COMMENT NO. 69: SRS suggests that the rule be clarified
as to its purpose and implications. SRS guestions whether the
Board of Nursing has the authority to create a tort action or
a standard of liability. SRS suggests that subsection (2)
should be removed, as it addresses matters which are not
within the purview of the Board of Nursing (concurred in by
MHCA) .

RESPONSE: Subsection (2) will be deleted as suggested.

COMMENT NO, 70: MHCA states that subsection (1) expands
liability for the nurse beyond what is envisioned in the
pertinent statute.

RESPONSE; This rule simply requires compliance with the
delegation rules, and does not expand liability beyond the
statute. If a licensed nurse fails to comply with these
rules, the nurse will be responsible for such actions, under
the Board's disciplinary authority.

M) _Rule XIIT: Asgignment of Tasks

COMMENT NO. 71: Mr. Todisco seeks clarification on what
is meant by Rule XIII:

Section (1) (a) non-invasive/non-sterile treatments;

Section (1) (b) (iii) environmental conditions;

Section (1) (d) personal hygiene and elimination; and

Section (1) (f) socialization activities.

RESPQNSE: The guestions have been considered by the
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Board. The questions do not constitute arguments against
adoption of the rules, however, and will not be addressed as a
comment against adoption. Questions on interpretation may be
dealt with through the declaratory ruling process, or through
an agenda item at a Board meeting. Parties with interpretive
questions should direct inquiries to staff for the Board,

COMMENT NO. 72: Mr. Kinna seeks clarification as to what
the standards are for permitting an individual to self-
medicate, and what kind of records must be kept regarding
self -medication.

RESPONSE: The standards for self-medication are not
included in these rules, as self-medication does not require
delegation. Mr. Kinna may want to contact SRS for information
regarding their rules on agsistance of self-administration of
medications.

COMMENT NO. 73; The Health Facilities Division suggests
that the following be inserted as an addition to subsection
(h) (iv):

"assisting with removal of a medication from a container

for residents with a disability which prevents

independence in the act"
The Health Facilities Division makes this suggestion based
upon its observation, during surveys, of individuals who lack
dexterity or voluntary control to remove tablets from a
container, such as someone with parkinson's disease.

RESPONSE: The Board agrees with the suggestion of the
Health Facilities Division, with an exception. The Board
believes that a person may have a mental disability that
prevents the person from exercising independence in the act of
taking medication. The Board is not comfortable with the
notion that such an individual can participate sufficiently in
the medication administration process to be involved in self-
administration. The Board does, however, see the point that
there may be lucid individuals who are physically disabled,
but who are completely able to capably request that a pill be
removed from a bottle. The Board will adopt the comment, with
the insertion of the word "physical" immediately preceding the
word "disability".

COMMENT NO. 74: Ms. Frank suggests that non-invasive
tasks such as collecting, reporting, and documentation of
data, vital signs, height, and weight are activities that do
not require training, evaluation and supervision of a licensed
nurse.

RESPONSE: There is a clear difference between delegation
and assignment. These tasks are identified as tasks that,
when a nurse-patient relationship exists, may be assigned by a
nurse without the training, supervision, etc. necessary in the
delegation of tasks. When a nurse-patient relationship does
not exist these tasks may be carried out by an unlicensed
individual without control or supervision of a licensed nurse.

COMMENT_NO, _75: Mr. Hanshew expressed concern that
proposed rule XITI could be interpreted as requiving trhat a
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nurge "assign" each task included in the rule, including the
task of assisting in the self-administration of medications,
which would contradict SRS rules on assisting in self-
administration.

RESPONSE: The Board notes that tasks listed in this rule
do not have to be assigned by a licensed nurse in every
instance. The language of the rule clearly states that such
tagsks may be routinely assigned where a nurge-patient
relationgship exigts. The Board's intent is not to require
that any time an unlicensed person undertakes any of the
listed tasks that a nurse first assign such task. The listed
tasks are identified as tasks that may be performed by an
unlicensed person.

COMMENT NO. 76; The Medicaid Services Division secks
clarification on what constitutes a nurse-patient
relationship. It suggests removing the entire sgection, and
contends that the section inappropriately requires delegation
and supervision of the listed tasks by a licensed nurse, and
is in conflict with the intent of OBRA.

RESPONSE: The Board notes that the section has nothing
to do with delegation, and that the listed tasks may be
performed by an unlicensed person without following the rules
relating to delegation. OBRA does not restrict the Board of
Nursing's ability to regulate the profession of nursing in the
State of Montana.

COMMENT NQ. 77; SRS suggests that this rule
inappropriately defines all tasks within the rule as nursing
tasks, even though such tasks are not nursing tasks and may be
performed by unlicenged individuals. SRS is concerned that
this rule will form a basis for a legal assertion that a nurse
must be involved in all the identified tasks. SRS suggests
that the reference to "assignment" being defined at rule II
should be changed to note that it is defined at rule IV. 8RS
suggests that there is no significant difference between the
terms "assignment" and "delegation" in the rules. SRS
questions whether assignment and delegation are the same
thing, and suggests that if the terms are intended to be
treated separately, that the definitions be changed to reflect
the difference.

RESPONSE: The Board disagrees with SRS' assertion. The
listed tasks do not require the involvement of a licensed
nurse. When a licensed nurse is involved, however, the nurse-
patient relationship exists. In such instances, the rule
provides that a licensed nurse may routinely assign such tasks
without following delegation guidelines. The Board agrees
with the comment regarding the change in reference from rule
IT to rule IV. The rule has been changed as suggested in this
regard.

COMMENT_NO. 78: MASN suggests that it appears that
administration of medications could be asgssigned rather than
delegated, and suggests limiting assignment to activities of
daily living in the school setting.

RESPONSE: The administration of medications may not be
assigned under this rule. The assistance of self-
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administration of medications may be assigned. The Board
believes that the rule is correct as stated, and appropriately
distinguishes between administration of medications and
assistance in self-administration of medications,

COMMENT NO. 79; MHCA states that performance of the
listed tasks by unlicensed persons, whether or not supervised
by a licensed nurse, is not prohibited by the nurse practice
act or any other Montana statute. Thus, according to MHCA,
the necessity for the rule is in question.

RESPONSE: The necegsity for the rule ig to give adequate
guidance to a licensed nurse as to what may be delegated and
what may be routinely assigned. Such tasks are not within the
sole province of a licensed nurse, as stated by MHCA.

BOARD OF NURSING
NANCY HEYER, RN, CNA, PRESIDENT

BY:_ [ (epiw e Lo live
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

A

e e
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ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 16, 1994.
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BEFORE THE BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE
STATE OF MONTANA

In the Matter of the Adoption
of new Rules I-X (23.14.801

NOTICE OF ADOPTION,
AMENDMENT AND REPEAL

)

through 23.14.810) and new Rule XI ) OF RULES
(23.14.420), the Amendment )
of Rules 23.14.401, 404-408, )
411-413, 415-416 and 419, )
and the Repeal of Rules )
23.14.417-418 regarding Peace )
Officers Standards and Training }

TO: All Interested Persons:

1. on April 14, 1994, the Board of Crime Control

published notice of proposed adoption, amendment and repeal of
rules concerning peace officers standards and training policies,
at page 893 of the 1994 Montana Administrative Register, issue
number 7.

2. The rules proposed for adoption were adopted with
clarification of wording in Rule IV to read as follows.

23.14.804 COMMENCEMENT _OF FORMAL  PROCEEDINGS

SUSPENSION OR__ REVOCATION OF CERTIFICATION (1) Formal
proceedings may be commenced only after the filing of a
complaint as described in these rules, the director’s

determination that formal proceedings are necessary, and the
board’s issuance of a written order to show cause and notice of
opportunity for hearing.

(2) ¥n 1f the director determipes that formal proceedings
are necessary, the respondent must be afforded reasocnable
notice. The order and notice shall contain at least:

(a) The name and address of the complainant;

(b} A statement, in plain language, of the nature and
circumstances of the incident complained of;

(c) Reference to the particular section(s) of the statutes
or rules alleged to have been violated;

(d) A statement of the time, place and nature of the
hearing; and

(e) A statement that failure to answer the complaint may
result in default.

(3) The respondent or his counsel may examine the original
complajint unless the direeter presiding officer determines that
the demand of individual privacy clearly exceeds the merits of
public disclosure.

(4) In formal proceedings, the respondent must file an
answer, or be in default. The answer shall contain at least:

(a) A-regquest—for An acknowledgement of the time and place
of the hearing; and

(4) (b) through (11} remain the same,.
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3. The rules have been amended as proposed with only the
wording change from "police officer" to "peace officer" in Rule
23.14.415 to maintain consistency.

23.14.415 CODE OF ETHICS (1) and (2) remain the same.

(3) The law enforcement code of ethics: (a) A peliee
peace officer acts as an official representative of government
who 1is required and trusted to work within the law. The
officer’s powers and duties are conferred by statute. The
fundamental duties of a peltiee peace officer include serving the
community, safeguarding lives and property, protecting the
innocent, keeping the peace, and ensuring the rights of all to
liberty, equality and justice.

(b} A peliee peace officer shall perform all duties
impartially, without favor or affection or ill will and without
regard to status, sex, race, religion, political belief or
aspiration. All citizens will be treated equally with courtesy,
consideration and dignity. Officers will never allow personal
feelings, animosities or friendships to influence official
conduct. Laws will be enforced appropriately and courteously
and, in carrying out their responsibilities, officers will
strive to obtain maximum cooperation from the public. They will
conduct themselves in appearance and deportment in such a manner
as to inspire confidence and respect for the position of public
trust they hold.

(c) A peliee peace officer will use regponsibly the
discretion vested in the position and exercise it within the
law. The principle of reasonableness will guide the officer’s
determinations and the officer will consider all surrounding
circumstances in determining whether any legal action shall be

taken. Consistent and wise use of discretion, based on
professional policing competence, will do much to preserve good
relationships and retain the confidence of the public. There
can be difficulty in choosing between conflicting courses of
action. It is important to remember that a timely word of
advice rather than arrest - which may be correct in appropriate
circumstances - can be a more effective means of achieving a

desired end.

(d) A peoliee peace officer will never employ unnecessary
force or violence and will use only such force in the discharge
of duty as is reasonable in all circumstances. Force should be
used only with the greatest restraint and only after discussion,
negotiation and persuasicn have been found to be inappropriate
or ineffective. While the use of force 1is occasionally
unavoidable, every pelice peace officer will refrain from
applying the unnecessary infliction of pain or suffering and
will never engage in cruel, degrading, or inhuman treatment of
any person.

(¢) Whatever a peliee peace oficer sees, hears, or learns
of, which is of a confidential nature, will be kept secret
unless the performance of duty or legal provision requires
otherwise. Members of the public have a right to security and
privacy, and information obtained about them must not be
improperly divulged.
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(f) A peliee peace officer will not engage in acts of
corruption or bribery, nor will an officer condone such acts by
other peliee peace officers. The public demands that the
integrity of peliee peace officers be above reproach. PReliece
Peace officers must avoid any conduct that might compromise
integrity and thus undercut the public confidence in a law
enforcement agency. Officers will refuse to accept any gifts,
presents, subscriptions, favors, gratuities, or promises that
could be interpreted as seeking to cause the officer to refrain
from performing official responsibilitieg honestly and within
the law. Peliee Peace officers must not receive private or
special advantage from their official status. Respect from the
public cannot be bought; it can only be earned and cultivated.

(g) +Peliee Peace officers will cooperate with all legally
authorized agencies and their representatives in the pursuit of
justice. An officer or agency may be one among many
organizations that may provide law enforcement services to a
jurisdiction. It is imperative that a peliee peace officer
assist colleagues fully and completely with respect and
consideration at all times.

(h) Peliee Peace officers will be responsible for their
own standard of professional performance and will take every
reasonable opportunity to enhance and improve their level of
knowledge and competence. Through study and experience, a
peliece peace officer can acquire the high level of knowledge and
competence that is essential for the efficient and effective
performance of duty. The acquisition of knowledge is a never-
ending process of personal and professional development that
should be pursued constantly.

(i) Peliee Peace officers will behave in a manner that
does not bring discredit to their agencies or themselves. A
poliee peace officer’s character and conduct while off duty must
always be exemplary, maintaining a position of respect in the
community in which he or she lives and serves. The officer’s
personal behavior must be beyond reproach.

AUTH: 44-4-301, MCA. IMP: 44-4-301, MCA.

4. The changes were made in response to comments received
from the Legislative Council. No other comments were received.
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BOARD OF CRIME CONTROL
EDWIN L. HALL, Executive Director

By: Edoirn, j -4(1«“1-

EDWIN L. HALL, Executive Director
BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE

iy e

Rule Reviewer

[55¢

Certified to the Secretary of State, ’na} l@
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION

of NEW RULE I ARM 42,31.309; of NEW RULE I ARM 42.31.309;
II ARM 42.31.310; III ARM 42, 11 ARM 42.31.310; III ARM
31.311; IV ARM 42.31.312; V¥ 42.31.311; IV ARM 42,.31.312;
ARM 42.31.313; VI ARM 42.31. V ARM 42.31,313; VI ARM 42.
314; VII ARM 42,31.315; VIII 31.314; VII ARM 42,31.315;
ARM 42.31,316; and NEW RULE VIIT ARM 42,31.316; and NEW
IX ARM 42,31.317 relating to RULE IX ARM 42.31,317
Regulation of Cigarette relating to Regulation of
Marketing Cigarette Marketing

— e e e Nt e s

TO: All Interested Persons:

1. On February 14, 1994, the Department published notice
of the proposed adoption of New Rules I (ARM 42.31,309); II (ARM
42.31.310); III (ARM 42.31.311); IV (ARM 42.31.312); V (ARM
42.31.313); VI (ARM 42.31.314); VII (ARM 42.31.315); VIII (ARM
42.31.316) and IX (ARM 42.31.317) relating to cigarettes and
cost showing for regulation of marketing by the Income and
Miscellaneous Tax Division at pages 375 of the 1994 Montana
Administrative Register, issue no. 4.

2. A public hearing was held on March 21, 1994, where
written and oral comments were received.

3. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT: The proposed rules should contain a preamble wilh
policy considerations.

RESPONSE: This would be repetitious, as a Declaration of
Policy is contained in 16-10-102, MCA.

COMMENT: A wholesaler or retailer must have at least a 12-
month operating history in Montana before a cost showing could
be submitted. The CLT-4 (state corporation tax return) must be
included with any cost showing.

RESPONSE: Rules encompassing these comments would be
detrimental to free-trade, impede interstate commerce, and may
be unconstitutional.

COMMENT : There should be an expiration for the cost
showing, a so called “"cap period."

RESPONSE: The department does not have statutory authority
to 1imit the term of the cost showing.

COMMENT : The rules should 1limit the number of cost
showings a business could initiate in a year.

RESPONSE: There is no limit proscribed in the statute. A
limitation would exceed the statute.

COMMENT: The department should bill the petitioner for the
expenses 1ncutrred by the department.

Montana Administrative Register 10~5/26/94



-1454-~

RESPONSE: The department does not have statutory authority
to levy the fees reguested in this comment.

COMMENT: The Robinson/Packman Act should be enough
deterrent to prevent unfair trade practices,

RESPONSE: Robinson/Packman does not preclude Montana from
having a specific trade regulation statute,

COMMENT: The time trame needs to be shortened to ensure
the information submitted is still representative.

RESPONSE:  Phe time frame includes an appeal process which
is necessary Lo allow participation by all aftected parties.

COMMENT: Requiring a cost showing to be submitted within
90 days of the analysis period will effectively limit cost
showings to once a year if an income tax return must be
included.

RESPONSE: It is not necessary for the income tax return to
cover the same period of time as the cost showing petition. The
rules require the most recent lLax return to be submilted., If
the supporting documents filed with the petition mect the Y0-day
criteria, the cost showing is considered timely,

COMMEN Rule IV, subsection (2) states "[t]he state of
Montana 1s considered one market."” This 1s correct, but is
contradicted by Rule V which requires cost data for a company's
entire operation.

RESPONSE: Rule 1V, subsection (2} has been taken out of
context.  This rule is intended to clarity that there will be
one minimum price in the State of Montana., If a cost showing is
successful, competitors throughout the State of Montana witl be
able to adjust their sales price., Rule V relates to the cost
showing. The statute mandates that the petiltioner submit
information related to 100% of the petitioner’'s total operation.
It is intended that this information will be used to insure that
all costs related to the petitioner's cigarette operations are
reflected properly.

COMMENT ;. In the basic cost determination, direct and
indirect costs must be determined on a per unit basis.

RESPONSHE The formula provides & general framework for
computing the cost of doing business. Rule V speaks to the
allocation methods that may be used by the petitioner. Tt is

not our intention to limit the petitioner's method of allocation
as long as the method is allowed fur income tax reporting
purposes.,

COMMENT: The rules should address the department's role in
analyzing ‘petition, i.e., the department's assessment of an
incomplete petition and review for satisfactory proof of a lower
cost of doing businegs. The analysis is particularly important
if the aftected parties do not request a hearing on the
petition,

RESPONSE: Rule II requires the petitioner to submit CT-210
and all supporting documentation, Rule V addresses the
information that must be submitted. The department will review
the documentation to ensure the petition is complete.

COMMENT: The definition of "invoice cost of cigarettes to
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the wholesaler" varies significantly from the definition found
in the statute 16-10-103(2), MCA; replacement cost as an aspect
of the lower basic cost of cigarettes is not addressed.

RESPONSE: The definition provided in the proposed rules
addresses replacement cost. Replacement cost is stil)
predicated on the manufacturers' list prices. Section 16-10-
204(2), MCA, does not allow discounts of any kind to be used in
determining the cost of cigarettes.

COMMENT: Current cost showing statutes require the use ot
accounting methods and standards used for "ihcome tax repurting
purposes” not generally accepted accounting methods or other
methods.

RESPONSE: The department has amended the proposed rules
deleting references to generally accepted accounting principles
and other methods.

COMMENT : The rules need to be clarified for those
aggrieved by an order of the department granting or denying a
petition for approval of a lower than statutory presumed cost of
doing business.

RESPONSE: The department has amended the proposed rules
deleting the reference to Title 15, Chapter 1, parl 2 in Rule
Iv(3).

COMMENT : "Cash discount” and "trade discount" are
incorrectly defined.

RESPONSE: The department has amended the proposed rules to
define the terms in accordance with the 1Internal Revenue
Regulations,

COMMENT: The definition of "Affected Person" should no
include a trade association of wholesalers or retailers.

RESPONSE: The department has deleted "trade association of
wholesalers or retailers" from the definition.

COMMENT: The department should pay an outside expert Lo
review any cost showings.

RESPONSE: The department is not funded to hire an outside
expert to review cost showings. The department has the
necessary expertise to review cost showings but may hire an
expert if a particular case requires it.

COMMENT: Certain technical amendments should be made to
clarify or expand on the existing rules. Pre-opening expenses
should be defined; the term "manufacturer's list cost" should be
used instead of "manufacturer's base price;" the term his/her
should be removed from the rules; and the word "shall" should be
used when referring to the formula.

RESPONSE: The department has added a definition to the
proposed rules to define "manufacturer's base price.” While the
"trade discount" definition was amended deleting the reference
to "manufacturer's base price," these rules will be promulgated
in Chapter 31, sub-part 3 which does reference the term (minimum
price calculation). Because terminology seems to be varied, the
definition will lend clarification to the administrative rules
dealing with cigarette marketing as a whole.

Pre-opening expenses is a generally understood term and
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better addressed on a case-hy-case basis. The term his/her has
been removed from the rules. Requiring the use of the formula
when another may suffice is not reasonable. The rules have not
been amended to reflect these suggested technical amendments.

COMMENT : The petition must be considered public
Lnformatlon. The Montana constitution grants its citizens the

"right to know" what is gouing on in their government and the
right to participate in and throughout the governmental process,

COMMENT : ihe public’'s right to know should be balanced by
the petitioner's privacy through the petitioner's right to
request a prot80t1ve order pursuant to the provisions of Rule
26(a) of the M.R.Civ.P., and the form of protective order
outlined by the Montana Supreme Court in Mountain States
Telephone and Telegraph Company v. Department of Public Service
Regulation, 634 P.2d 181 (1981).

COMMENT « Proposed Rule 11 and ITI({5} call for
dissemination of a wide range of protected and confidential
information, The disclosure of this confidential information to
a petitioner's competitors and to the public violates the
petitioning company's constitutional property and privacy rights
and may violate the Commerce Clause of the United States
Constitution. The least burdensome and most narrowly tailored
regulation which allows the department to review the petition
and still protect privacy interests is to require a petitioner
to pay for an independent expert to review the petition instead
of allowing the parties or their attorneys and experts to review
the petition,

COMMENT : Information should not automatically be
considered public. The applicant should be allowed to file a
motion for protective order upon submitting a petition, thereby
creating a window of protection, The information would then be
presumed to be proprietary, private and confidential until the
hearings examiner could rule on the protective order.

RESPONSE: The following response applies collectively to
the four comments listed above, The department 1is very
concerned about confidentiality and privacy issues. We
recognize the conflict between the public's right to know and
the right of privacy which are both part of the Montana
Constitution. The department must balance these constitutional
mandates. In deciding how to balance these c¢onstitutional
provisions we look for guidance to the Montana Supreme Court.
The commentators appear to agree that the Montana Supreme Court
decision in Mountain States Telephone and Telegraph Company v,
Department of Public Service Regulation 194 Mont, 277, 634 P,2d
181 (1981) 1s relevant. However, the parties disagree on
whether the facts before the department are analogous to the
facts in Mountain States.

The only real dispute by the commentators on
confidentiality concerns whether a protective order such as the
one sanctioned by the Montana Supreme Court will provide
sufficient protection for trade secret information. A
protective order is attached to the Mountain States decision,
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It provides that the parties to the hearing have access to the
confidential information. However, the access is restricted to
their attorneys and their experts. The parties themselves,
including officers, directors or employees were not allowed
access to the trade secret information. One commentator does
not believe that Mountain States and the protective order used
in that case are relevant to the case before the department
because each case is fact specific. Further, the commentator
does not believe that the competitors of a petitioning company
have a legitimate interest in reviewing the petition.

The department believes that Mountain States is the most
relevant court decision to the facts of the Situation before it.
In both this case and the case before the court, the issue is
whether a party to an administrative proceeding should have
access to confidential information held by another party. The
department does disagree with the assertion that competitors to
the petitioner do not have a legitimate interest in the
information in the petition. Therefore, the department will
rely on Mountain States for guidance.

The department does not believe it is appropriate to adopt
a rule requiring payment of an additional fee for an independent
entity rather than the competitors to review the information as
suggested by one of the commentators. The business entities
which compete with the petitioner have an interest in reviewing
and commenting on the petition. They are uniquely qualified to
provide analysis and comment concerning the petition. As
businesses involved in the same business as the petitioner,
their input will be valuable to the department in making a
decision on the petition. 1If necessary, the department may hire
an independent expert to assist it in doing its independent
analysis. However, the analysis and comment of the other
business entities is a necessary part of the department's
independent review.

The department will add an additional rule which will allow
any party who believes that information contained in their
petition should be treated confidentially and request the
department to treat it confidentially by adopting a protective
order. The department will treat the information as
confidential and not reveal any of the information to anyone
outside the department until such time as a Hearings LExaminer
can be appointed and after an opportunity for hearing, issue a
decision on the confidentiality of the information submitted.
If the Hearings Examiner agrees that the information isg
confidential, the Hearings Examiner will be urged to issue a
protective order which protects the information from being
revealed to any of the petitioner's competitors, The rule will

suggest that a protective order similar to the one issued in
Mountain States should be issued in order to protect the
confidential information from competitors. In other words,

attorneys and experts for the parties should have access to the
information but employees, officers, directors and others
directly associated with the competing company will nhot see the
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information. It is important to protect the confidentiality of
trade secret information from competitors. The protective
order sanctioned in Mountain States should accomplish this
purpose.

4. The Department adopts Rule VI ARM 42,31.314 as
proposed.

5. As a result of the comments received the Department has
amended the remaining rules which were proposed and adopted a
New Rule IX ARM 42.31.317 as follows:

RULE I (ARM 42.31,309) DEFINITIONS (l) As used in this
subchapter the following definitions apply in addition to those
found in 16-10-103, MCA:

(a) "Affected Person" means a licensed Montana wholesaler
or retailer of cigarettes or—a-trade association of-wholesalers
or-retatters.

(b) "Cash discount" means a discournt—based on—the-terms-of
a-sate—orapurchase;—satesordistributiomr incentiver—inctuding
any-discount or aliowance granted for an electronic transter-of
momrey;—of fered-as—anm—inducement to-the —purchaser to—encourage
prompt—payment REDUCTION IN THE INVOICE OR PURCHASE PRICE
ATTRIBUTABLE TO PAYMENT WITHIN A PRESCRIBLD TIME PERIOD.

(c) through {(g) remain the same.

{h) "Trade discounts” are-thoseprice reductions—which are
offered by acigarette manufacturer—and represent a reduction in
the—mamrfactureris— base—price —of——the--item —being- purchased
REPRESENT ADJUSTMENTS TO THE PURCHASE PRICF CHANITED BY A VENDOR,
THE DISCOUNT MAY VARY DEPENDING UPON THE QUANTITY OF PURCHASES,
OR OQOTHER FACTORS ESTABLISHED BY THE VENDOR. F A DISCOUNT 1§
ALWAYS ALLOWED [RRESPECTIVLE O TIME O PAYMENT, 1T 18 CONSIDERED
TO BE A TRADE DISCOUNT.

(L) "MANUFACTURER'S BASE COST" MEANS THE MANUFACTURER'S
LIST COST PER UNIT, BEFORE ANY CASH OR TRADE DISCOUNTS ARLE
APPLIED.

RULE IT (ARM 42.31.310) PRIITION REQUIREMENTS (1) remains
the same.

(2) A wholesaler or retailer who is licensed for business
in Montana, may submit a petition for approval of lower cost and
actual cost data for a period ending no more than 90 days prior
to the submission of the petition. The actual cost dala must be
in sufficient detail to determine the petitioner's true costs of
doing business in Montana. UNLESS DETERMINED 70O BE CONFIDENTIAL
PURSUANT TO ARM 42.31.317, vppetitioner must timely provide
complete copies and all supporting documentation to  all
interested parties upon request.

RULE 111 (ARM 42.31.311) HEARINGS AND APPEALS (1) Within

30 days of recelpt of the petition and supporting information
for approval of a lower cost, the department shall notify
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affected persons of the filing of the proposed lower cost
petition by publication in the Montana Administrative Register
and direct mailing to those who have indicated to the department
a desire to receive such information, UNLESS DETERMINED TO BE
CONFIDENTIAL PURSUANT TO ARM 42.31.317, *Pthe petition will be
available for review in income and miscellaneous tax division of
the department which is located in the Sam W. Mitchell building,
Helena, Montana or a complete copy may be obtained by contacting
petitioner.
(2) through (%) remains the same.

RULE IV (ARM 42. 31 312) ORDER OF APPROVAL OF A LOWER COST

{1) ‘and (2) remain as proposed.

(3) Appeal rights are contained in Title 2, Chapter 4 and
Fitie—t5;Chapter—i;—PFart—2 MCA.

RULE V_(ARM 42.31.313) COST DATA AND ANALYSIS (1) In
establishing the actual cost of doing business, cost data
analysis shall contain sufficient information to show one
hundred percent (100%) allocation of all costs of the company's
total operations., Indirect costs must be allocated to all
products based either—onthe—proportion—of-total doittar—votume
of—cigarette—inventory —at—the—tocation—for —the—period—-in
qne3t1on“to—tottfmdoitar—vutumt-nf—1&%—1nveﬂfory tor--said
Torupon generat iy —accepted—accoounting
principles——regutarty—empioyed—by—the—-petitioner ON A METHOD
CONSISTENT WITH THOSE REQUIRED FOR INCOME TAX REPORTING. I'he
wholesaler or retailer shall annotate the actual cost data shown
on the latest filed federal income tax return (including federal
schedules) submitted to the department to demonstrate how such
costs have been allocated in calculating the petitioner’s cost
of doing business.
(2) and (3) remain the same,

RULE VIT (ARM 42.31.315) GUIDELINES FOR WHOLESALLRS

(1) Cost to the wholesaler shall mean the basic cost of
cigarettes to the wholesaler as defined in the Montana Cigarette
Sales Act plus the cost of doing business by the wholesaler as
evidenced by the accounting standards and methods regularly
employed on-—a——ccnststtnt——hastsu"by--the~“whoiesaifr* in—their
determinationrof—costs—tor—the—purpose—of federat—income —tax

etermiming-accounting-ineome—in
ted—accountimg—-principtes—and
standards BY THE WHOLESALER FOR INCOME TAX REPORTING PURPOSES.

(2) remains the same.

(3) &ll indirect overhead costs including any pre-opening
and central and regional administrative expenses shall be
allocated to petitioned location based ettherontheproportion
of —totat—dotiar—votumeof Cigarette-inventory at—the—location
for—the—period—ir—questior—to—totat—doitar—votume—of —ail
inventory—for—satd—3docationr—and —periodi—or—upon—generaily
accepted—accounting—principtes—reguiarty —emptoyed —by—-the
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petitiomer ON A METHOD CONSISTENT WITH THOSE REQUIRED FOR INCOME
TAX REPORTING. All revenues and expenses paid or incurred shall
be properly matched for the analysis period.

RULE VIII (ARM 42.31.316) GUIDELINES FOR RETATLERS

(1) Cost to the retailer shall mean tLhe basic cost of
cigarettes to the retailer as defined in the Montana Cigarette
Sales Act plus the cost of duing business by the retailer as
evidenced by the accounting standards and.- methods reqularly
employed on—a-—consistent—basis ~by —the -retailer—in--hissher
determitation—of—cost—for—the—purpose—of ~federat-—income—tax
reporting-or—forthe-purpose-of determiming-income-in-accordance
with—generatiy-acceptedaccounting- principles and standards By
THE RETAILER FOR INCOME TAX REPORTING PURPOSES.

(2) remains the same.

(3) All indirect overhead costs including any pre-opening
and central and regional aduinistrative expenses shall be
allocated to the Montana location based either-vn the proportion
of totat—doliar—volume—of—cigarette--inventory at-the -iocation
for-—the—period—im gquestionr—to—totalt —doltar-votume - of—-ait
inventory-—for—satd—liocatior—and—period; —or—upon —generatty
sccepted——accountingprinciptes-—reguiariy—empitoyed -by— the
petitiomer ON A METHOD CONSISTENT WITH THOSE USED FOR INCOME TAX
REPORTING, All rzvenues and expenses paid or incurred shatl be
properly matched for the analysis period.

RULE IX (ARM 42.31.317) PROTECTIVE ORDER FOR CONFTDENTIAL
INFORMATION ~ (1]~ If the pefitioner belleves that the petition
and/or any information attached to the petition is confidential
and should not be treated as public information, he may request
that the information be considered confidential when 1t is
submitted. When the department receives such a request, it
shall treat the specified information as confidential until such
time as the department through a hearings examiner, or
otherwise, can review the information and determine whether the
request is appropriate.

(2) 1f the department determines that the specified
information is confidential, it shall protect the informatiocn
through a protective order issued by the hearings examiner, the
director, or his designee. The department shall use the
protective order sanctioned by the Montana Supreme Court in
Mountain States Telephone and Telegraph Company v. Department of

Public Serv1gg_gegulat1on, 194 Mont. 277, 634 P.2d 181 (1981),
as a guide 1In fashlonlng a protective order. The order is an
appendix to the opinion. In particular, if the department
determines that the specified information is confidential trade
secret informatjon, the department will use the protective order
to ensure that competitors are not allowed access to the
information., Access to the information will be restricted to
attorneys and if appropriate, experts who are not employees,
ofticers, or directors of the competitors or an association of
competitors,
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AUTH: Sec. 16-10-104, MCA: IMP: Article II, section 9 and

10, Montana Constitution and Sec. 16-10-103 and 16-10-301, MCA.

6. Therefore, the Department adopts the rules with the
amendments listed above.

Ol Cdirion . A S

CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State May 16, 1994.
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BEFORE THE BOARD OF PRIVATE SECURITY
PATROL OFFICERS AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the petition for
declaratory ruling regarding the

) NOTICE OF PETITION FOR

)
licenging requirement for )

)

)

DECLARATORY RULING

Investigators of the Federal
Defenders of Montana, Inc.

1. On July 14, 1994 at 8:00 a.m., in the Presgidential
Boardroom, Kwataqnuk resort, 303 US Highway 93 East, Polson
Montana, the Board of Private Security Patrol Officers and
Investigators will consider a petition for declaratory ruling
on whether investigators working for the Federal Defenders of
Montana, Inc. are exempt from licensure under the Board's
statutes and rules.

2. The Petitioner's name and address is: Federal
Defenders of Montana, Inc., 9 Third Street North, Suite 302,
Great Falls, Montana 59401. Petitioner maintains branch
offices at: 214 North 24th Street, Billings, Montana 59101
and 46 North Last Chance Gulch, 2nd Floor, Helena, Montana
59601.

3. Petitioner is a non-profit corporation, formed under
the laws of the State of Montana. The Petitioner's purpose is
to provide legal representation and auxiliary services to
those charged with or under investigation for federal offenses
who the United States District Court for the District of
Montana determines are financially unable to afford counsel.
See Title 18 United States Code, 3006A{(a). Upon approval by
the United States District Court, Petitioner offers assisgtance
to indigent federal habeas corpus litigants, including those
under a sgentence of death. See 18 U.S.C. §3006A(b). Pursuant
to the United States District Court plan, part of Petitioner's
purpose is the management and training of, and asgistance to,
criminal defense lawyers in private practice who have been
gelected by the United States District Court as members of the
Criminal Justice Act Panel. Additionally, the plan calls for
Petitioner to provide educational programs for law students
and qualified criminal defense attorneys to advance the cause
of criminal defense in the State of Montana. Petitioner seeks
to provide these services consistent with limited federal
funding.

The corporation employs investigators to gather evidence
and to assist these attorneys in defense of indigent clients
and federal habeas corpus litigants. This petition is filed
on behalf of Petitioner's investigators, who work solely on
behalf of, and under the direction of, the Chief Federal
Defender and Assistant Federal Defenders to achieve its
purpose.

4. The statute as to which Petitioner seeks declaratory
ruling is Title 37, Chapter 60 (Private Investigators and
Patrol Officers), 37-60-301; the regulations as to which the
Petitioner seeks declaratory ruling are the regulations of the
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Board of Private Security Patrol Officers and Investigators,
Rules 8.50.101 through 8.50.903.

5. The question presented for declaratory ruling is
whether the investigators employed by the Federal Defenders of
Montana, Inc., while performing their official duties for
Petitioner, should be required to be licensed under the
statute and/or exempt from the reach and sanctions of both the
statute and regulations promulgated pursuant thereto.

6. Petitioner requests a declaratory rule by the Board
that the investigators employed by the Federal Defenders of
Montana, Inc., while engaged in their officlal duties for and
on behalf of that organization, are by definition not subject
to the licensing requirements of Title 37, Chapter 60 (Private
Investigators and Patrol Officers) and the regulations of the
Board of Private Security Patrol Officers and Investigators.
In the alternative, Petitioner requests a declaratory rule by
the Board that Petitioner's investigators are exempt, pursuant
to the provisions of 37-60-105(1) (a); (1) (b)(iii); (4) (b);
and/or (9).

7. Petitioner knows of no other party similarly
affected.

8. Interested persons may submit their data, views or
arguments, either orally or in writing at the hearing.

Written data, views, or arguments may also be submitted to the
Beard of Private Security Patrol Officers and Investigators,
111 North Jackson, P.0O. Box 200513, Helena, Montana 59%620-
0513, to be received no later than 5:00 p.m., June 23, 1994.

BOARD OF PRIVATE SECURITY PATROL
OFFICERS AND INVESTIGATORS

o e e . ﬂd/
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

By:

{

ANNIE M. BARTOS, RULE REVIEWFR

Certified to the Secretary of State, May 16, 1994.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

(222222232 R RS RS R R R RS R Ry S R R X R LS
In the matter of the petition *

for declaratory ruling on the *

artificial rupture of membranes by * DECLARATORY RUIING
registered professional nurses *

under physician order *

(2 S AR S22 R R R R RS il R R R RS SRS SRR R RS X EES

TRODUCTTION

1. On November 24, 1993, the Board of Nursing received a
completed Petition for Declaratory Ruling from Nancy Greer,
Birthing Center Manager of Kalispell Regional Hospital,
regarding the authority of registered professional nurses to
perform artificial rupture of membranes of a woman in labor
upon the order of the attending physician.

2. On January 27, 1994, the Board of Nurging published a
Notice of Petition for Declaratory Ruling setting forth the
facts and issues presented and establishing a hearing date of
February 18, 1994. This notice was published in the 1994
Montana Administrative Register, Issue 2, page 178.

3. On February 18, 1993, at 8:00 a.m., in the conference
room of the Professional and Occupational Licensing Bureau,
111 North Jackson, Arcade Building, Lower Level, Helena,
Montana, the Board of Nursing congidered a petition for
declaratory ruling on artificial rupture of membranes by
registered professional nurses under physician order.

Th ion Prx nted

4., Petitioner requested a ruling on whether it is within
the scope of the RN practice act for registered professional
nurses to artificially rupture the membrane during a woman's
labor when done upon written order from the attending
physician.

Summary of Comments Received

5. The following individuals submitted written
comments, and/or appeared in person, as noted, and submitted
comments on the petition in the above-entitled matter.

Nancy Greer, petitioner, appeared at the Board's hearing
on her petition, and presented testimony in support of a
declaratory ruling that the artificial rupturing of membranes
is within the scope of practice for a registered professional
nurse under the order of the attending physician. Ms. Greer
stated that a very small percentage of membranes rupture on
their own. Ms. Greer stated that registered professional
nurses in the states of Washington, Oregon, and Colorado are
all authorized to perform this procedure under order from the
attending physician. Ms. Greer stated that allowing the
procedure to be performed by a registered professional nurse
increases the convenience to the patient while maintaining
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protection of the patient as well.

Barbara Booher, Executive Director of the Montana Nurses
Association, appeared at the Board's hearing on the above-
entitled petition, and presented informational testimony on
standards that exist in the industry on a registered
professional nurse performing this procedure under the order
of the attending physician.

Camille Scott, Vice President of Clinical Services at
Kalispell Regional Hospital, and Chris Ward, Clinical
Practitioner at St. Peter's Hospital, Helena, Montana,
appeared separately at the Board's hearing on the above-
entitled matter, and presented testimony of general support
for a declaratory ruling that would authorize the artificial
rupturing of membranes by a registered professional nurse
under the order of the attending physician.

Kathy Anderson, Pediatrics Department Director of
Northern Montana Hospital, and Dr. Charles B. Ludden, of
Northwest Women's Health Care, presented written comments
expressing general support for a declaratory ruling that would
authorize the artificial rupturing of membranes by a
registered professional nurse under the order of the attending
physician.

Applicable Law

6. Section 37-8-102(3) (a), defines the practice of
professional nursing as follows:
(a) "Practice of professional nursing" means the

performance for compensation of services requiring
substantial specialized knowledge of the biological,
physical, behavioral, psycholegical, and
sociological sciences and of nursing theory as a
basis for the nursing process. The nursing process
is the assessment, nursing analysis, planning,
nurging intervention, and evaluation in the
promotion and maintenance of health; the prevention,
casefinding, and management of illness, injury, or
infirmity; and the restoration of optimum function.
The term also includes administration, teaching,
counseling, supervision, delegation, and evaluation
of nursing practice and the administration cf
medications and treatments prescribed by physicians,
dentists, osteopaths, or podiatrists authorized by
state law to prescribe medications and treatments.
Each registered nurse is directly accountable and
responsible to the consumer for the guality of
nursing care rendered. As used in this subsection
(3) (a):

(1)  "nursing analysis" is the identification of those
client problems for which nursing care is indicated
and may include referral to medical or community
resources;

(ii) "nursing intervention" is the implementation of a
plan of nursing care necessary to accomplish defined
goals."
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7. Under ARM 8.32.,1403(4), the registered nurse shall:
(4) implement the strategy of care by:

{a} initiating nursing interventionsg through;
(1) giving direct care,
(ii) agsisting with care,
(iii) delegating care,
(iv) collaboration and/or referral when

appropriate.

(b) providing an environment conducive to safety
and health,

(c) documenting nursing interventions and responses
to care to other members of the health team;

(d) communicating nursing interventions and
responses to care to other members of the
health team.

8. Under ARM 8.32.1404(3), the registered nurse ghall:
(4) obtain instruction and supervision as necessary when
implementing nursing techniques or practices.

Declaratory Ruling

1. The term "professional nursing", as found at section

37-8-101(5) (b), is defined as including the administration

of . . . treatments prescribed by physicians, advanced
practice registered nurses, dentists, osteopaths, or
podiatrists authorized by state law to prescribe medications
and treatments. The artificial rupturing of membranes of a
woman in labor by a registered nurse, when performed pursuant
to the requirements of section 37-8-101(5) {(b), and in
compliance with the applicable law as cited herein, is within
the scope of a properly trained registered nurse's practice.

2. Under ARM 8.32.1404(3), a registered nurse is to
obtain instruction and supervision as necessary when
implementing nursing techniques or practices. The Board of
Nursing interprets this section to require adequate training
of a registered nurse prior to performing the artificial
rupturing of membranes of a woman in labor. A registered
nurse must complete training, involving both didactic and
preceptored components. The training must afford
opportunities to assess complications and appropriate
application of treatments. In addition, the practice of
artificially rupturing membranes of a pregnant women may be
done only on the order of the attending physician. The Board
notes that the petitioner has assured that each registered
professional nurse performing this procedure will be observed
a minimum of three times by a physician before performing this
procedure on their own. The Board also notes that petitioner
has assured that registered professional nurses will not
perform this procedure until after completion of extensive
orientation on the obstetrical unit.

3. A registered nurse, in order to continue with the
practice of artificially rupturing membranes of a woman in
labor, must maintain proficiency. This may be done through,
among other methods, continued education, demonstration, &
Quality Assurance monitoring.
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4., Any interested parties may request judicial review of
this declaratory ruling by filing a petition for judicial
review in a District Court of the State of Montana within

thirty (30) days of the publication of this ruling pursuant to
Section 2-4-501 and 2-4-702, MCA.

P
DONE this 247" day of il , 1994,
/

Do, Feee 0/ CAM

Nancy Héyer/ RN, CNA, Fresident
Montana Board of Nursing
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NOTICE OF FUNCTIONS QF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions:

Administrative Rules of Montana (ARM)
looseleaf compilation by department of all rules

of

istrati e a is a

state departments and attached boards

presently in effect, except rules adopted up to
three months previously.

Montana Administrative Regjster (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Rumber and
Department

1.

Consult ARM topical index.

Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

Go to cross reference table at end of each
title which 1lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compllation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM 13 wupdated through
March 31, 1994. This table includes those rules adopted during
the period April 1, 1994 through June 30, 1994 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, 1t 1is
necegsary to check the ARM updated through March 31, 1394, this
table and the table of contents of thia issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 Montana Adminiatrative Register.

ADMINISTRATION, Department of, Title 2

2.5,202 and other rules - State Purchasing, p. 1, 383

2,21.137 and other rules - Sick Leave, p. 480

2,21.224 and other rules - Annual Vacation Leave, p. 2861, 151

2.21.704 Leave of Absence Without Pay, p. 483

2,21.9%03 and other rules - Leave of Absence Due to Disability
and Maternity, p. 473

2.21.1604 and other rule - Alternate Work Schedules, p. 476

2.21.1812 Exempt Compensatory Time, p. 2462, 22

2.21,3607 and other rules - Veterans’ Employment Preference
P. 2464, 23

2.21.3702 and other rules - Recruitment and Selection, p. 487

2.21.5006 and other rules - Reduction in Work Force, p. 498

2.21.8011 Grievances, p. 485

2.21.8109 Equal Employment Opportunity/Affirmative Action,

p. 478

(public Fmployees’ Retirement Board)

I-1I1 Mailing Membership Information about Non-Profit
Organizationa, p. 508

I-XI and other ruleg - Medical Review of Members -

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disabllity Application
Process - Election of Disability Coverage, p. 1191
2.43.302 and other rules - Definitions - Request for Release
of Information by Members - Effect of Voluntary
Elections - Lump Sum Payments of Vacation or Sick
Leave - Purchase of Previous Military Service --
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(Teachers’
2.44._405

-1471-

Modifications Affecting Actuarial Cost - Disability
Retizrement - Conversion of Optional Retirement
Benefit Upon Death or Divorce from the Contingent
Annuitant, p. 2864, 291

and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057, 2762

Retirement Board)

and other rules - Adjusting Disability Allowances -
Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Private
Educational Institutions, p. 2858, 561

(State Compensation Insurance Fund)

2.55.320

2.55.326
2.55.327

2.55.404

and other rules - Method for Assignment of
Classifications of Employments - Premium Ratesetting
- Construction Industry Premium Credlt Program -
Medical Deductible, p. 597

Minimum Yearly Premium, p. 981

and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-compliance
Modifier and Unique Risk Characteristics Modifier,
p. 2870, 292, 661

Scheduled Rating - High Loss Meodiflers, p. 661

AGRICULTURE, Department of, Title 4

I-11

I-VIII
4.5.202
4.10.206

and other rules - Civil Penalties - Enforcement and
Matrix - Sale, Distribution and Inspection of Nursery
Stock in Montana, p. 2580, 24

Pesticide Disposal Program, p. 600, 1280

and other rule - Category 1 Noxious Weeds, p. 93, 563
Licensing for Pesticide Operators, p. 2063, 2669

STATE AUDITOR, Title 6

I-II

I-II

6.10.102

10-5/26/94

Emergency Adoption - Allowing Credit to Domestic
Ceding Insurers - Reduction of Liability for
Relnsurance Ceded by Domestic Insurers to Assuming
Ingurers, p. 564

and other rules - Establighing Accreditation Fees for
Annual Continuation of Authority - Defining "Money
Market Funds"™ as they Relate to Investments by Parm
Mutual Insurers - Remove Limitatioans on the Issuance
of Credit Life and Credit Disability Insurance to

Joint Debtors -+ Prohibiting Discrimination in
Determining Eligibility for Personal Automobile
Insurance - Wage Assignments - Voluntary Payroll

Deduction, p. 2163, 2764

Continuing Education Program for Insurance Producers
and Consultants, p. 2466, 3004

Small Employer Carrier Reinsurance Program, p. 1200
Small Employer Health Benefit Plans, p. 571

and other rules - Exempting Certain Forelgn
Securities from Registration - Requiring that Exempt

Montana Administrative Register



-1472-

Foreign Savings and Loan Assoclations be Members of
the Federal Deposit Insurance Corporation and that
their Certificates of Deposit be Fully Insured by the
Federal Deposit Insurance Corxrporation, p. 95, 569

(Clagsification and Rating Committee)

6.6.8301

COMMERCE,

(Board of
8.4.404

{Board of
8.6.405
8.6.407
(Board of
8.8.2804

{Board of
8.10.405
(Board of
§.12.601

{Board of
I
I-1%

{Board of
8.14.401

(Board of
8.16.602

8.16.904

8.16.1002

Updating References to the NCCI Basic Manual for
Workers’' Compengation and Employers’ Liability
Ingurance, 1980 Edition, p. 608

Department of, Title 8

Alternative Health Care)
and other rules - Certification for Specilalty
Practice - Conditions Which Require Physician

Consultation - Continuing Education, p. 2713, 386
Architects)

Reciprocity, p. 715

Examination, p. 983
Athletics)

and other rules - Licensing Requirements - Contracts

and Penalties - Feeg - Promoter-Matchmaker, p. 985
Barbers)

Fee Schedule, p. 2168, 295

Chiropractors)
and other rules - Applications, Educational
Requirements - Renewals - Continuing Education

Requirements - Unprofessional Conduct, p. 222
Clinical Laboratory Science Practitioners)
Continuing Education, p. 61l
Clinical Laboratory Sclence Practitioners, p. 2065,
2766
Cosmetologlistsa)
and other rules - Practice of Cosmetology, Manicuring
and Electrolysis, p. 331

Dentistry)
and other rules - Dental Hyglenista - Use of
Auxiliary Personnel and Dental Hyglenists -
Exemptions and Exceptions - Definitions, p. 2743,
1120

and other rules - Administration of Anesthesia and
Sedation by Dentists - Prohibition - Permits Required
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilitieas, p. 2478, 1130

and other rules - Continuing Education - Requirements
and Restrictions, p. 988

(State Electrical Board)

8.18.402

and other rules - Applications - General
Responsibilities - Temporary Permit - Fees -
Examinations - Continuing Education - Pioneer

Electrician Certificates, p. 225, 951
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Hearing Aid Dispensers)
and other rules - Fees - Examinations - Licensees
from Other States, p. 717

Horse Racing)
and other rules - Definitions - Licenses - Fees -
Clerk of Scales - General Provisions - Grooms -
Jockeys - Owners - Declarations and Scratches -

Claiming - Paddock to Post - Permissible Medlcation,
p. 547, 1282

Landscape Architects)
and other rule - Fee Schedule - Renewals, p. 991
Fee Schedule, p. 2986, 388

Medical Examiners)
and other rules - Reguirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613
and other rules - Physiclian Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protocol - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720

Funeral Service)
and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation - Casket/Contailners -
Shipping Cremated Human Remains - Identifying Metal

Disc - Processing of Cremated Remains - Crematory
pProhibitions, p. 1787, 2670
Nursing)

and other rules - Advanced Practice Registered Nurges
- Executive Director - Examinations - Inactive Status
- Schools - Prescriptive Authority - Clinical Nurse
Specialists - Delegation of Nursing Tasks, p. 100
and other rules - Prescriptive Authority, p. 615

Nurging Home Administratora)
Application for Examinations, p. 993

Occupational Therapy Practice)
and other rules - Definitions - Ugse of Modalities,
p- 116, 663
Unprofessional Conduct, p. 2483, 25

Optometry)
and other rules - Continuing Education - Approved
Courses and Examinations - New Licenges - Therapeutic
Pharmaceutical Agents, p. 120
Continuing Education - Approved Programs or Courses,
p- 2294, 152
and othar rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153

Outfitters)
and other rules - OQutfitter Operations Plans -
Conduct of OQutfitters and Guides - Unprofessional
Conduct, p. 2070, 155
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Pharmacy)
and other rules - Fees - Out-of-State Mail Service
Pharmacies, p. 2073, 2586, 571

Physical Therapy Examiners)

and other rules - Examinations - Fees - Licensure by
Endorsement - Forelgn-Trained Applicants, p. 996
Examinations - Fees - Temporary Licenses - Licensgure
by Endorpement, p. 2587, 159
Pgychologisgts)
and other rule - Required Supervised Experience -
Licensees from Other States, p. 2590, 389
Radiologlce Technologista)
and other rules - Examinations - Renewals - Fees -
Permits - Permit Fees, p. 1455, 2912

Real Estate Appraisers)
and other rules - Definitions - Application
Requirements - Course Requirementa - Continuing
Education - Fees, p. 727
and other rules - Examinations - Experience
Requirements - Education Requirements - Fees -

Agricultural Certification, p. 2170, 2775

Realty Regulation)
and other rule - Application for Equivalency --
Broker - Grounds for License Discipline - General

Provisions - Unprofessicnal Conduct, p. 730
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 2719, 297
Respiratory Care Practitioners)
Definitions, p. 123, 668
and other rule - Definitions - Use of Pulse Oximetry,
p. 2487, 160
Sanitarians)
Standards of Registration Certificate, p. 349, 952
Social Work Examiners and Professional Counselors)

and other rules - Definitions - Licensure
Requirements for Social Workers, Application
Procedures for Social Workers B Licensure

Requirements for Professlonal Counselors, p. 2296,
3015, 26
and other rules - Fees - Ethical Standards for Social
Work Examiners and Professional Counselors - Inactive
Status Licenses, p. 2988, 298

Speech-Language Pathologists and Audiologists)
and other rules - Aide Supervision - Nonallowable
Functions of Aides, p. 1795, 2913

Passenger Tramway Safety)
Adoption of the ANSI Standard, p. 351, 1136

Codes Bureau)
and other rules - Bullding Codes, p. 2173, 299, 670
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(Milk Control Bureau)

8.79.101 and other rules - Definitions - Transactions
Involving the Purchase and Resale of Milk within the
State, p. 2301, 3016

(Banking and Financial Institutions Division)

I-II and other rulea - Retention of Bank Records -
Investment Securities, p. 355, 1137

8.80.101 and other rules - Banks - Reserve Requirements -
Investment in Corporate Stock - Investments of

Financial Institutions - Limitations on Loans - Loans
to a Managing Officer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599, 2198,
2776, 161

8.80.104 and other rules - Semi-Annual Agsessments Upon Banksg,
Investment Companies and Trust Companies - Fees for
Approval of Automated Teller Machines and Point-of-
Sale Terminala, p. 353, 1143

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to be
Applied, p. 359, 953

(Board of Milk Control)

8.86.,301 and other rules - Transportation of Milk from Parm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Payments,
p. 2315, 3018

(Banking and Financial Ingtitutions Division)

8.87.202 and othexr rules - Investigation Responsibility -
Application Procedures and Requirements for a
Certificate of Authorization for a State Chartered
Bank - Assuming Deposit Liabillity of Any Closed Bank
- Merger of Affiliated Banks - Establishment of New
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146

(Local Government Assistance Diwvigion)

I Administration of the 1994 Treasure State Endowment
(TSEP) Program, p. 125
I Administration of the 1994 Federal Community

Development Blo¢k Grant (CDBG) Program, p. 127

8.94.4102 and other rules - Report Filing Fees Paid by Local
Government Entities - Financial Statements -
Incorporation by Reference of Various Standards,
Accounting Policies and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999

(Board of Housing)

8.111.405 1Income Limits and Loan Amounts, p. 5, 577

(Montana State Lottery)

8.127.407 and other rule - Retailer Commissions - Sales Staff
Incentive Plan, p. 1002

8.127.407 Retailler Commission, p. 2078, 391
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EDUCATION, Title 10

(Superintendent of Public Instruction)
10.10.301A and other rules - Schoel Funding and Tuition, p. 1006
(Board of Public¢ Education)

I Teacher Certification - Surrender of a Teacher
Specialist or Administrator Certificate, p. 817
I Teacher Certification - Area of Specialized

Competency, p. 237, 954

10.57.211 Test for Teacher Certification, p. 1463, 2781

10.57.301 Teacher Certification - Endorsement Informationm,
p- 815

10.57.501 Teacher Certification - School Psychologists, School
Social Workers, Nurses and Speech and Hearing
Therapists, p. 234, 955

10.58.102 and other rules - Teacher Certification - Teacher
Education Programs Standards, p. 814

10.60.101 and other rules - Board of Public Education Policy
Statement - Due Process in Services - Identification
of Children with Disabilities - Opportunity and
Educational Equity - Special Education - Student
Records - Speclal Education Records, p. 2326, 166

10.64.355 Emergency Amendment - School Bus Body Standards,
p- 956

10.64.355 Tran=portation - Bus Body, p. 733

10.66.101 and other rules - General Educational Development -
Requirements Which Must be Met in Order to Receive
High School Equivalency Certificates - Walver of Age
Requirements - Method of Applying - Fees - Walting
Period for Retesting - Issuance of Equlvalency
Certificates, p. 25%3, 167

{State Library Commliasion)

10.101.101 Organization of the State Library RAgency, p. 1461,
2783

FAMILY SERVICES, Department of, Title 11

I and other rules - Day Care Facilities - Legally
Unregistered Providers Participating imn Day Care
Beneflts’ Programs, p. 129, 958

I Qualitications of Respite Care Providers, p. 1251,
3019

11.5.602 and other rule - Case Records of Abuse or Neglect,
p- 238, 1290

11.7.901 Adoption and Incorporation of the Regulations of the
Asgociation of Administrators of the Interstate
Compact on the Placement of Children, p. 621, 1294

11.8.304 Violations of Aftercare Agreements, p. 819

PISH, WILDLIFE, AND PARKS, Department of, Title 12

I Nonresident Hunting License Preference System, p. 242
I-X Block Management Program, p. 1064
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12.3.112
12.3.116
12.3.123

12.6.901

12.6.901

HEALTH AND
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Setting of Nonresident Antelope Doe/Fawn Licenses,

p. 2201, 2914

and other rule - Application and Drawing of Moose,

Sheep, and Goat Licenses, p. 6, 392

Nonresident Combination License Alternate List,

p. 2199, 2915

Establishment of a No Wake Speed Zone on Portions of

the Blackfoot and Clark Fork Rivers, Missoula County,
. 825

aater Safety Regulationg - Allowing Electric Motors

on Lake Elmo, p. 1963, 2916

ENVIRONMENTAL SCIENCES, Department of, Title 16

16.6.901

16.8.1107

16.8.1301

16.14.501
16.14.502
16.20.603

16.20.1003

16.28,202

10-5/26/94

Administrative Penalties for Violations of Hazardous
Waste Laws and Rules, p. 2992, 419

Water Quality Permit and Degradation Authorization
Feea, p. 2489, 393, 672

Health Care Facility Licensing - Licensure Standards
for Residential Treatment Facllities, p. 1809, 304
and other rules - Implementation of the Water Quality
Act’s Nondegradation Policy, p. 2723, 849

water Quality - Use of Mixing Zones, p. 835

Home Infusion Therapy Licensing, p. 882

Alr Quality Bureau - Operating Permits for Certain
Stationary Sources of Air Pollution, p. 1817, 2933
and other rules - Alr Quality - Alr Quality
Permitting - Prevention of Significant Deterioration
- Permitting in Nonattainment Areas - Source Testing
- Protocol and Procedure - Wood Waste Burners,
p- 1264, 2530, 2919

and other rules - Records and Statistics - Filling
Death Certificates - Burial Trangit Permits - Dead
Body Removal Authorization - Notification of Failure
to File Certificate or Body Removal Authorization,
p. 2599, 3023

and other rules - Air Quality Preconstruction
Permits, p. 1965, 2930

and other rules - Air Quality - Open Burning of
Christmas Tree Waste - Open Burning for Commercial
Film or Video Productions, p. 867

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2083, 2672

and other rules - Solid Waste - Municipal Solid wWaste
Management, p. 2203, 2784

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, 827
and other rulea - Water Quality - Ground Water

Quality Standards - Mixing Zonmes - Water Quality
Nondegradation, p. 244, B46

and other rules - Communicable Diseases - Reportable
Diseases, p. 623, 1295
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16.28.1005 Tuberculeosis Control Requirements for Schools and Day
Care Facllities, p. 2721

16.30.801 and other rules - Emergency Medical Services -
Reporting of Exposure to Infectious Diseases, p. 1251

16.30.801 and other rules - Emergency Amendment - Reporting of
Exposure to Infectiocus Diseases, p. 415

16.32.110 Health Planning - Certificate of Need Required
Findings and Criteria, p. 639, 1296

16.32.356 and other rulesa - Adult Day Care - Licensure of Adult
Day Care Centers, p. 1255

16.32.373 and other rules - Standardas for Licensure of
Hospices, p. 631

16.44.102 and other rules - Hazardous Wastes - Hazardous Waste
Management, p. 2330, 2952

16.44.303 and other rules - Solid and Hazardous Waste -
Hazardous Waste Management - Use of Used 0il as a
Dust Suppressant, p. 556

16.45.1201 and other rules - Underground Storage Tanks -
Underground Storage Tank Installer and Inspector
Licensing - Tank Permits - Tank Inspections -

Inspector Licensing Fees, p. 1221

(Petroleum Tank Release Compensation Board)

16.47.311 and other rules - Consultant Labor Classifications,
p. 2206, 2678

TRANSPORTATION, Department of, Title 18

18.7.302 and other rules - Motorist Infoxmatiom Signs, p. 137,
674

18.8.101 and other rules - Motor Carrier Services (Formerly
"Gross Vehicle Weight"), p. 2875, 1148

CORRECTIQONS AND HUMAN SERVICES, bepartment of, Title 2¢

(Board of Pardona)

20.25.101 and other rules - Revision of Rulesg of the Board of
Pardons - ARM Title 20, Subchapters 3 through 11,
p. 2495, 168

JUSTICE, Department of, Title 23

[ o]

Issuance of Seasonal Commercial Driver’s License,
p. 1610, 169

I-vI and other rules - Rules of the Pire Prevention and
Investigation Bureau Describing the Revision of
Licensure Requirements for Persons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855,

2953, 3025
I-VII Regional Youth Detention Services, p. 2886, 579
I-XI and other rules - Instituting Procedures for the

Revocation or Suspension of the Certification of
Peace Officers and Other Public Safety Officers -
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Procedures for Peace Officer Standards and Training,
p. 893

23.5.101 State Adoption of Federal Hazardous Materials
Regulations, p. 1469, 141, 578

23.16.101 and other rules - Regulating Public Gambling,
p. 1974, 2786, 3025

LABOR AND INDUSTRY, Department of, Title 24

I-IV Implementation of Education-based Safety Programs for
Workers’ Compensation Purposes, p. 257, 1156

I-IX Groups of Bsiness Entities Joining Together for the
Purchase of Workers’ Compensation Insurance, p. 9,
681

I-XIX and other rules - Claims for Unpaid and Underpaid
Wages - Calculation of Penalties, p. 367, 1152

I-XX Certification of Managed Care Organizations for

Workers’ Compensation, p. 2890, 420
(Workers’ Compensation Judge)

24,5,301 and other rules - Procedural Rules of the Court,
p. 2747, 27

24.5.322 and other rules - Procedural Rules of the Court,
p. 248, 675

24.16.9007 Montana’'s Prevalling Wage Rate, p. 512

24.26.202 and other rules - Rules of Procedure before the Boarad
of Personnel Appeals - Labor-Management Relations and
Grievances, p. 2339, 3026

24.29.1402 Liability for Workers for Medical Expenses for
Workers’ Compensation Purposes - Payment of Medical
Claims, p. 1870, 2801

24.29.1409 7Travel Expense Reimburgementsa for Workers’
Compensgation Purposes, p. 1872, 2804

24.29,1416 Applicability of Rules and Statutes in Workers’
Compensation Matters - Applicabllity of Date of
Injury, Date of Service, p. 143, 679

24.29.1504 and other rules - Selection of Treating Physician for
Workers' Compensation Purposes, p. 1878, 2809

24.29.1513 and other rules - Utilization and Medical Fee
Schedules for Workers’ Compensation Matters, p. 146,
680

STATE LANDS, Department of, Title 26

I Rental Rates for Grazing Leaseg and Licenses - Rental
Rates for Cabinsite Leases - Fees for General
Recreational Use License, p. 2496, 34 .

I Assessment of Fire Protection Fees for Private Lands

Under Direct State Fire Protection, p. 1881, 35
26.3.180 and other rules - Recreational Use of State Lands,
641
26.3,180 and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471,
2536, 33
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26.3.186 and other rules - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071

26.4.201 and other rules - Opencut Mining Act, p. 914

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-VI Horizontal Wells and Enhanced Recovery Tax
Incentives, p. 925
36.12.202 and other rules - Water Right Contested Case

Hearings, p. 2086, 307
36.16.102 and other rules - Water Reservations, p. 262, 1297
36.17.101 and other rules - Renewable Resource Grant and Loan
Program, p. 2498, 3040

PUBLIC SERVICE REGULATION, Department of, Title 38

1 Adoption by Reference of the 1993 Edition of the
National Electrical Safety Code, p. 2606, 3042

1-Vv Exclusion from Motor Carrier Regulation for
Transportation Incidental to a Principal Business,
p. 18

38.2.3909 Stenographic Recording and Tramscripts, p. 929

38.3.201 and other rules - Reglstration of Intrastate,

Interstate and Foreign Motor Carriers to Implement
New Federal Requirements on Single State
Registration, p. 275, 964

38.3.702 Class E Motor Carxlers - Motor Carriers Authorized to
Transport Loga, p. 2370, 2966

38.3.2504 and other rules - Tarlff Fee - Tariff Symbols, All
Relating toc Motor Carriers, p. 14, 965

38.4.801 and other rules - Rear-End Telemetry Systems for
Trains, p. 2602, 3041

38.5.2202 and other rule - FPederal Pipeline Safety Regulations,
p. 2604, 3043

38.5.3345 Unauthorized Changes of Telephone Customers’ Primary
Interaxchange Carrler (PIC), p. 2368, 3044

REVENUE, Department of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1192, 2811

I-II Limited Liability Companies, p. 931

I-II Exemptions Involving Ownership and Use Tests for
Property, p. 2212, 2968

I-VIII Regulation of Cigarette Marketing, p. 375

42.11.301 Opening a New Liquor Store, p. 1475, 2418

42.12.103 and other rules - Ligquor Licenses and Permits,

p. 2003, 2423

42.15.308 Adjusted Gross Income, p. 657

42.17.105 and other rules - 0ld Fund Liability Tax, p. 2612,
3045

42.19.401 Low Income Property Tax Reduction, p. 2398, 2967
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42.20.137 and other rules - Valuation of Real Property,
p. 2633, 3048
42.20.161 and other rules - PForest Land Clasaification,

p. 23582, 2970

42.20.303 and other rules - Mining Claims and Real Property
Values, p. 2625, 3060

42.21.106 and other rules - Personal Property, p. 2373, 2972

42.21.162 Personal Property Taxation Dates, p. 2907, 685

42.22.101 and other rules - Centrally Assessed Property,
p. 2608, 3061

42.22.1311 and other rule - Industrial Trend Tables, p. 2658,
3062

42.31.402 Telephones, p. 2107, 2685

42.35,211 and other rules - Inheritance Tax, p. 2109, 2817

SECRETARY OF STATE, Title 44

I-ITI Voter Information Pamphlet Format, p. 2665, 3064

1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup
and Publicatiom of the Montana Administrative
Reglster, p. 2667, 3063

{Commissioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees to
Legislative Candidates, p. 659

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I and other rule - Contractor Allotmentsa for Community
Block Grants, p. 933
46.10.108 and other rules - AFDC and Food Stamp Monthly

Reporting Requirements, p. 1271

46.10.304A and other rules - AFDC Unemployed Parent, p. 2505,
3065

46.10.403 AFDC Standards and Payment Amounts Concerning Shared
Living Arrangements, p. 1264

46.10.403 AFDC Income Standards and Payment Amounts, p. 1090

46.10.403 Revision of AFDC Standards Concerning Shared Living
Arrangements, p. 278

46.10.404 Title IV-A Day Care for Children, p. 2910, 312

46.10.410 At-Risk Child Care Services, p. 2114, 2686

46.12.204 Medicaid Requirements for Co-Payments, p. 286, 686

46.12.501 and other rules - Mid-Level Practitioners, p. 2994,
313

46.12,503 and other rules - Medicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Services,
p. 1076

46.12.507 and other rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218, 2819

46.12.510 and other rules - Swing-bed Hospital Services,
p. 2508, 30689

46.12.571 Ambulatory Surgical Centers, p. 949

46.12.5%0 and other rules - Mediecaid Coverage and Reimbursement
of Residential Treatment Services, p. 1111
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46.12,1222
46.12.3002

46.12.3803
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and other rules - Medicaid Coverage of Services
Provided to Reciplents Age 65 and Over in
Institutions for Mental Diseases, p. 936

and other rules - Medicald Coverage and Reimbursement
of Nursing Facility Services, p. 1096

Determination of Eligibility for Medicaid Disability
Ald, p. 2758, 36

Medically Needy Income Standards, p. 1109
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Adwinistrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in April, 1994, are
published. Vacancies scheduled to appear from June 1, 1994,
through August 31, 1994, are also listed, as are current
recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and gualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
May 13, 1994.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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