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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules, the
rationale for the change, date and addreass of public hearing and
where written comments may be submitted. The rule sectior
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The ioterpretation
section contains the attorney deneral’s copinions and state
declaratery rulings., Special potices and tables are insertad at
the back of each register.
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoptien ) NOTICE OF PUBLIC HEARING
of permanent rules to implement )
the retirement incentive }
program provided by HB 517 )

TO: All Interested Persons.

1. on June 15, 1993 at 9:00 am in the Board Meeting Room of
the Public¢ Employees’ Retirement Division, 1712 Ninth Avenue,
Helena, Montana, a public hearing will be held to consider the
adoption of permanent rules to replace emergency rules adopted
to implement the retirement incentive program authorized by HE
517 during the 1992 Legislature.

2. The permanent rules as proposed to be adopted provide as
follows:

RULE I ELECTION B8Y LOCAL GOV S _TO _BE_SUBJECT TO
THE REMENT INCENTIVE PROGRAM (1) A local government.

employer with a4 contract for PERS coverage wmay file an
irrevocable election to be covered by the retirement incentive
program with the board. Filing of such an election will cause
the local government %to be subject to the same statutes and
rules as state and university system employers for purposes of
the retirement incentive program.

(2) A duly signed and certified written notice of election
by a contracting local government employer, on forms provided
for this purpose by the retirement division, must be received
at or postmarked and sent to the retirement division on or
before June 1, 1993.

(3) Such notice of election must contain all the
following:

(a) the name of the official governing body of the local
governmental entity and the name of its authorized agent(s);

(b} the date on which the governing body authorized the
agent (s) to file the notice of election and a copy of the
official action which authorized this election;

(c) the signature(s) of the agents(s) authorized to bind
the leocal government employer to such an election; and

(d) the official seal of the local government or, if none,
certification of agent(s) signature(s) by a notary public.

AUTH: HB 517, Sec. 1

IMP: HB 517, Sec. 1(4)

R] IT NOTICE TO POTENTI Y ELIGIBLE PLOYEES

(1) The retirement division will provide all PERS
employers with a listing of their potentially eligible and
potentially ineligible employees on or before May 14, 1993.
Included with this mailing will be instructions for taking part
in the retirement incentive program.

{2) state and university employing agencies, and local
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government employers who file written elections to take part in
the retirement incentive program, must provide each of their
employees who were semployed on February 1, 1993 with notice of
their potential eligibility or potential ineligibility and a
copy of the instructions by no later than June 1, 1993,
Participating employers who terminatad employees on or after
March 1, 1993 dus to a reduction in force (RIF) must also
provide notice to those former employess of their eligibility
status under this program.

(3) Notice and instructions will include:

(a) information about the existence and terms of the
retirement incentive program;

(b) aeach smployee’s potential aligibility status; amd

(c) the employse’s rights to obtain more information from
the retirament division; to «clarify or challenge their
eligibility status; to obtain statements for the cost of
purchasing service; and to obtain estimates of retirement
benefits and applications for retirement.

AUTH: HB 517, Sac. 1
IMP: HR 517, Sec., 1 & 5
RULE_III

(1) Additional service purchased on
behalf of members eligible for the retirement incentive program
is limited to three years or restrictions otherwise in place in
19-3-513, MCA and ARM 2.43.432 for purchase of such service.
The number of montha of active duty wilitary service or service
from other public retirement systens purchased by a member after
January 1, 1990 will reduce the amount of additional service for
which the membar is eligible to a combined total of no more than
60 months.

{2) Potentially eligible members nust apply for additional
service under Ahe retirement incentive program on forms provided
by the retiremant division prior to their voluntary termination
from coverad employmant during the window period.

(3) Potantially eligible members who ars involuntarily
terminated must apply for additional service under the
retirement incantive program on forms provided by the retirement
division on or after May 14, 1993 but prier to January 1, 1994,

(4) Applications initially will be reviewed by the
retiresent division to destermine the number of years of
additional service a member is aligible to have purchased on
their behalf, the number of years of previously purchased
additional service which may need to bas refunded, or the number
of years of additional service which a member is sligible to
purchase on their own bashalf. The retirement division may
reguast any additional information it deems necessary from the
enployer or the membar to complete this initial review.

(5) Each application for additjonal service will then be
forwarded by the retirement division to the member'’s aemployer
for certification of termination date; whather the member’s
termination is voluntary, due to a raeduction in force, or for
another reason; and whether the member has taken advantage of
other termination benefits provided by state law as an
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alternative benefit to this program.

(6) After certification is received from the member’s
employer that the potentially eligible member has terminated
employment during the window period, the application for
additional service will be formally reviewed and approved by the
board.

(7) The cost of the additional service will be based on
the eligible member’s final 12 months of credited service,
ending with the last full month of service as certified by the
member’s employer on a regular monthly payroll report. When
calculating the cost for purchasing service for a member who is
currently working less than full time but whose final average
salary will be based on full time service, the final 12-month
salary will be proportionally adjusted to reflect the purchase
of full-time additional service. The ¢ost for purchasing the
service will bhe billed to the member’s former employer after
formal approval of the application and the additional service
will be utilized when computing the member’s retirement benefit.

(8) A statement of the cost of purchasing the additional
service will be prepared and sent to the member’s former
employer after the member has been certified to have terminated.
The employer may elect to pay the amount in full within one
month of billing, or may select an installment payment plan for
a period of up to 10 years which will include interest at an
effective annual rate of 8%, compounded monthly. The retirement
division will provide early payoff or pay down figures,
including recalculation of remaining installment payments, at
the request of employers utilizing a wmonthly or annual
installment payment option. Prepayments will not relieve the
employer of the obligation to make the next installment payment
unless the amount owing is paid in full.

(9) A refund of +the costs, including interest, of
previously purchased additional service as provided in statute
will be made to the eligible member after certification of the
member‘s termination within the window period. A member is not
entitled to a refund for any portion of previously purchased
military service or service from other publi¢c retirement
systems, even though such purchases after January 1, 1990 may
restrict eligibility for additional service wunder the
provisions of 19-3-513(3), MCA.

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, Sec. 1 & 5 and 19-3~503, MCA
RULE IV RETURN TC EMPLOYMENT WITHIN SAME JURISDICTION

(1) Members who receive the retirement incentive may be
reemployed within the same Jjurisdiction for up to 600 hours
during any calendar year. A retired member must both terminate
covered employment and receive at least one monthly retirement
benefit prior to return to active service. An inactive member
choosing to delay retirement may return to active service within
the same jurisdiction after a break in service in excess of &
working days.

(2) Members who receive the retirement incentive, and
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return to any type of covered employment within the same
jurisdiction, must notify the retirement division within one
week of employment. A personal services contract entered into
between the member and the same jurisdiction is considered a
return to employment and is subject to the 600 hour limitation
and reporting requirements.

(3) The employer of a member who received the retirement
incentive must report all hours paid to the member after return
to work within the same jurisdiction. It is the employer’s
responsibility to accurately report each PERS member’s active
duty service or service after retirement to the retirement
division.

(4) As described in HB 517, all agencies of the state and
all units of the university system are considered one and the
same jurisdiction for purposes of the restrictions on return to
covered employment for members who received the retirement
incentive program. Each individual local government unit with
a separate contract for PERS coverage is considered a separate
jurisdiction. (For example, a member terminating employment
with the Department of Agriculture may not return to employment
for more than 600 hours during any calendar year with any state
agency or unit of the university system, but may return to work
with the cCity of Belena, without forfeiting the additional
service credit purchased on their behalf by their former
employer. )

(5) When a member forfeits additional service under this
rule, the retirement division will refund the amount the
employer paid ,for the service, minus the ¢total retirement
benefits paid to the member to that point in time. If the
employer has not yet completed payments for the additional
service, the maximum amount due will be the total benefits paid
until the point of forfeiture, plus interest at an effective
annual rate of 8%, compounded monthly from the member’s original
retirement date.

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, Sec. 1(6) and 19-3-1106, MCA
RULE V FORMATIO 0 B AINED BY OYERS (1) To

respond to future requests by the board and the department of
administration, state and university employers must document and
retain the following information on each employee terminating
under the retirement incentive program:

(a) the number and classification of the position vacated;

(b) the FTE;

(c) the salary budgeted for FY 94;

(d) the benefits budgeted for FY 94;

(e) the lump sum payout of sick and annual leave paid;

(f) the cost of additional service purchased;

(9) whether the employee was rehired and, if s0, the
salary and benefits paid and the number of hours employed, by
month, during FY 94 and FY 95.

(h) whether a personal services contract was entered inte
with the former employee and, if so, the amount and duration of
the contract, including the number of hours worked, by month,
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during FY 94 and FY 95.

(1) whether the terminating employee’s position 1is
refilled by another employee and, if so, the salary and benefits
paid and the number of hours employed, by month, during FY 94
and FY 95.

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, Sec. 4
3. The rules are proposed to be adopted to permanently

implement the retirement incentive program established by HB 517
during the 1993 Legislature. This act provides an incentive for
PERS members to voluntarily terminate employment with the state
or university system on or after June 25, 1993 but before

January 1, 1994. The permanent rules proposed for hearing at
this time are the same as and will replace the emergency rules
which were adopted effective May 7, 1993 to implement this same
law.

To be coversd by this law, local governments mnust mnake an
election by June 1, 1993. RULE I is necessary to provide the
mechanism for local governments to make this election.

A retirement incentive wiil be provided to PERS members who are
eligible for early or regular retirement to voluntarily leave
public service or who are involuntarily RIF‘/d during the window
period and for those employvees who are involuntarily RIF’d on or
after March 1, 1993 but before June 25 and who are eligible and
retire on or after June 25, 1993. RULE II must be adopted to
provide adequate notice to all potentially eligible PERS members
so they may make a free and voluntary election to terminate
service within the window period.

The retirement incentive provided to eligible employees will be
up to 3 years of employer purchased additional service for which
the terminating member is eligible. If the member’s previous
purchase of additional service prevents eligibility for up to 3
years by the employer, amounts for those previous purchases will
be refunded to the member so the employer can purchase the
additional service on the member’s behalf. Employers can pay
for the service in a lump sum or over a period of up to 10
yvears, including interest. RULE III must be adopted to clarify
the amount of additional service for which members are eligible;
to specify the application and purchase procedures for both
active and RIF'd PERS members; to identify how costs will be
determined and employers will be billed; and to specify how and
when refunds for previously purchased service will be made to
eligible mewbers.

PERS members who take the incentive and return to work within
the same jurisdiction for more than 600 hours in any calendar
year will forfeit the incentive. RULE IV is necessary to
clarify limitations on return to employment; to impose specific
reporting reguirements on both members and employers if they
return to work within the same jurisdiction after <taking
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advantage of the incentive; and to reiterate and clarify the
definition of "same jurisdiction" used to limit resemployment by
the law.

A report on the effects of the incentives is to be made to the
next legislature. RULE V is necessary to clarify to state and
university employers the specific information that will be
required to be provided to the Department of Administration and
the retirement division in order to study these effects of the
window and compile the report required by statute.

These rules are the same as the emergency rules on this topic
proposed to be adopted by the Board effective May 3, 1993. The
immediate effective date of HB 517, in combination with its
impending deadline within which local governments must act to
participate (June 1, 1993) and the inside eligibility date for
the window (June 25, 1993), required the emergency action also
noticed on this date. This notice of public hearing will
solicit input from all interested parties so that the permanent
rules will consider and reflect the full intent of the
legislation.

4. Interested persons mnay present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted no later than
June 15, 1993 to:

Mark Cress, Administrator

Public Employees’ Retirement Division
1712 Ninth Avenue,

Helena, Montana 59620

5. Kelly Jenkins, legal counsel for the Department of
Administration, has been designated to preside over and conduct
the hearing.

Dal Smilie, Chief Legal Counsel
Rule Reviewer

Certified to the Secretary of State on May 3, 1993.
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BEFORE THE BOARD
OF THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

In the matter of the repeal
of rules relating to the
organization of the State

) NOTICE OF PROPOSED REPEAL OF
} RULES 2.55.101, 2.55.201,
) 2.55.301, 2.55.302, 2.55.303,
Fund, open meetings and the } 2.55.304, 2.55.305, 2.55.309,
establishment of premium ) 2.55.310, 2.55.315, 2.55.316
rates. ) RELATING TO THE ORGANIZATION
) OF THE STATE FUND, OPEN
)}  MEETINGS AND THE ESTABLISHMENT
) OF PREMIUM RATES
)
)

RO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 29, 1993, the State Compensation Mutual
Insurance Fund will repeal rules which relate to the
organization of the state fund, open meetings and the

establishment of premium rates, and are found on pages 2-3709
through 2-3713, 2-3727, and 2-3733 through 2-3738 of the
Administrative Rules of Montana.

2. The proposed rules for repeal follow:

. ORGANTZATIONAL R (IS HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.201 OPEN MEETINGS (IS HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

L55.3 OD  FOR ASSIGNMENT OF CLASSIFICATIONS O
EMPLOYMENTS (IS HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.30 CALC TION F __EXP C (IS HEREBY
REPEARLED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.303 _CALCU ION OF CREDIBILITY WEIGHTE g (Is
HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55,304 DETERMINATION OF AGGREGATE REVENUE REQUIREMENTS
(IS HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39~71-2315, MCA)

2.55.305__PREMIUM RATESETTING (IS5 HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)
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2.55.309 EXPERIENCE MODIFICATION CTOR (1Is HEREBY
REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.310 VARIAB PRICING WITHIN CLASSIFICATION (IS
HEREBY REPEALED)
(AUTH: 39~71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.315 VOLUME DISCOQUNT (IS HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

2.55.316 MINJMUM YFARIY PREMIUM (1S HEREBY REPEALED)
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA)

3. The State Fund proposes this repeal because the rules
were voided on November 26, 1991 by a decision of the First
Judicial District Court, County of Lewis and Clark, the

Honorable Thomas C. Honzel presiding. This decision was not
impacted by the appeal of the matter, decided by the Montana
Supreme Court on January 4, 1993, Rules were adopted by the

Board of Directors of the State Fund following the district
court decision on an emergency basis, and formally adopted on
February 28, 1992, and as amended, remain in place.

4. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Nancy
Butler, State Fund, P.O. Box 4759, Helena, Montana 59604-4759,
no later than 5:00 p.m. on June 10, 1993.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally or
in writing at a public hearing, s/he must make written request
for a hearing and submit this reguest along with any written
comments s/he may have toe Nancy Butler, State Fund, P.0O. Box
4759, Helena, Montana 59604-4759, no later than 5:00 P.-m. on
June 10, 199%3.

6. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined

to be 2 persons based on approximately 26,000 policyholders.
. ;:gdaua 7‘/C4Ahﬁﬁﬂfl;;2\
Rule Reviewer C):‘yman of the Board  ~
i
Tl Joidl
queAeviewer

Certified to the Secretary of State May 3, 1993,
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BEFGRE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the proposed
adoption of New Rules

) NOTICE OF PROPOSED ADOPTION

) OF NEW RULES PERTAINING TO
pertaining to the importation ) THE IMPORTATION OF MINT
of Mint plants and egquipment ) PLANTS AND EQUIPMENT INTO
into Montana; repeal of ARM ) MONTANA; REPEAL OF ARM
4.12.1503 pertaining to field ) 4.12.1503 PERTAINING TO FIELD
inspection; and amending ARM ) INSPECTION; AND AMENDING ARM
4.12.1504 pertaining to mint ) 4.12.1504 PERTAINING TO MINT
oil fee. ) OIL FEE

NO PUBLIC HEARING CONTEMPLATED
TC: All Interested Persons:

1. On June 14, 1993, the Department of Agriculture
proposes to adopt new rules relating to the importation of
Mint plants and equipment into Montana; repeal ARM 4.12.1503
pertaining to mandatory field inspection; and amend ARM
4.12.1504 pertaining to the mint oil fee.

2. The proposed new rules will read as follows:

(1) "Berlese funnel" insect
collection method is a procedure used by entomologists
whereby mint rootstock stolon samples are placed in a funnel
with a light above the stolon tissue. Over a period of time,
the insect pests will migrate away from the light, down the
funnel, and will be captured for examination.

(2) "Certified" mint rootstock is rootstock which has
been grown under an official certification program and been
found free of mint wilt and pests. The certification program
must meet or exceed the certification standards set forth in
rule II.

(3) "Committee" means the Montana Mint Committee
established in 2-15-3006.

(4) "Equipwent" means any machinery, tools, utensils,
and other items used in the planting, propagation, tillage,
harvesting, processing, storage, and transportation of mint
or mint rootstock, or in the extraction of mint oil.

(5) "Mint" means all varieties and hybrids of plants of
the genus "Mentha".

(6) "Mint rootstock" means any propagative plant parts
of all varieties and hybrids of plants of the genus “Mentha".

(7) "Mint wilt" means the disease caused by all strains
of the pathogen "Verticillium dahliae" that infects mint.

MAR Notice No. 4-14-58 9-5/13/93
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(8) "Pests" includes but is not limited to Root Knot
Nematode (Meloidogyne hapla), Mint Root Borer (Fumiboytis
fumalis), Mint Flea Beetle (Longitarsus waterhousei), Mint
Stem Borer (Pseudobaris nigrina), and noxious weeds.

(9) "Phytosanitary certificate" means a document issued
by the department or the plant past regulatory agency of
another state which declares that the mint, mint rootstock,
or equipment named on the document is free of mint wilt or
pests.

AUTH: 80-11-403, MCA IMP: 80-11-401, MCA

RULE 11 _CONDITIONS GOVERNING IMPORTATION OF MINT AND
MINT ROOTSTOCK (1) No mint or mint roctstock shall anter
Montana unless the following conditions are met:

(a) The mint or mint rootstock is certified mint or
mint rootstock which meets the following criteria:

(1) The acreage from which the imported mint or mint
rootstock originates is included in an official mint
certification program which has been reviewed prior to
importation by the Committes and found to substantially meet
or exceed the raquirements of this rule; and

(ii) ‘The mint or mint rootstock has bheen inspected in
the state of origin and found to be frees of mint wilt and
pests. Sanples of stolons must be collected from each acre
during September of the year of production. Ona 24 hour
Berlese funnel sample per acre must be collected and analyzed
to determine that the stolons are free from Mint Root Borer,
Mint Stem Boraer, and Mint Flea Beetle. Almo, during
September, samples from each acre of Mint rootstock shall be
tested for Root Knot Nematode and Root Lesion Nematode. The
tolerance for Root Knot Nematode shall ba (0) zero. The level
of infestation for Root Lesion Nematode shall be listed on
the phytosanitary certificate. The mint or mint rootstock
must be inspected according to the following time schedule:

(A) All spearmint rootstock fields shall be inspected
during the last two weeks in June. All peppermint rootstock
fields shall be inspected during the first two weaeks of July;
and;

(B) All mint rootstock fields (spearmint and peppermint)
shall be inspected a second time between September 15, and
September 30; and;

(iii) The person(s) conducting the inspections must bae
able to demonstrate by education, training, and experiencs,
the aexpertise necessary to identify mint wilt and mint pests;
or

(b) The mint or mint rootstock consists of tissue
cultured plants, and 100% of these are sent to Montana State
University for testing, and are found to be free of mint wilt
and pests. Fees for the testing will be determined by
Montana State University.
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(2) (a) Each lot of Mint or Mint rootstock shipped
into Montana must be accompanied by a phytosanitary
certificate which states:

(i) The name, address, and phone number of the
shipper; and

(ii) The legal description down to quarter section of
the field location(s) where the mint or mint rootstock
originated from; and

(1ii) The name, address, and phone number of the
importer; and

(iv) The legal description down to guarter section of
the field location(s) where the imported mint or mint
rootstock will be planted; and

(v) A statement that the mint or mint rootstock is
certified mint or mint rootstock inspected according to the
above defined procedure; and

(vi) A statement declaring that based on inspection of
the mint or mint rootstock according to the above defined
procedure, no mint wilt and pests have been found, with the
exception that the level of Root Lesion Nematode infestation
must by stated.

{b) A copy of the phytosanitary certificate must be
sent to the Montana Department of Agriculture by the agency
responsible for plant pest regulations in the state of origin
prior to importation of the mint or mint rootstock.

(3) The importing grower shall notity the Committee in
advance of any mint rootstock shipment so that a receiving
point inspection may be performed.

(4) If any imported mint or mint rootstock is found to
be in violation of these importation rules, the mint or mint
rootstocks shall be shipped back to the exporting grower or
destroyed at the discretion of the importer. If the mint or
mint rootstock has already been planted, the mint shall be
destroyed by tillage or chemical means. All such remedial
actions shall be at the importing growers expense.

AUTH: 80~11-403, MCA IMP: B0-11-401, MCA

(1) All used mint eguipment imported from another
state shall be disinfected using the following procedure:
All equipment shall be power washed with an EPA approved
disinfecting solution. The Committee may require that the
power wash procedure be conducted a second time within 24
hours of the equipments arrival in Montana, and be inspected
by the Committee.

(2) A phytosanitary certificate shall be issued on all

equipment imported into the state declaring that the
equipment has been disinfected as in (1) above.
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(3) Mint equipment imported without following the above
procedures will be disinfected at the ownaer's expense and
shall be subject to a penalty as specified in 80-11-419.

AUTH: B80-11-403, MCA IMP: 80-11-401, MCh

RYLE_IV. RIGHT TO CONTEST COMMITTEE ACTION (1) Any
action taken by the Committee is subject to the contestad
case provisions of the Montana Administrative Procedure Act
as set out in Title 2, Chapter 4, MCA.

AUTH: 80-11-403, MCA IMP: 80-11-40), MCA

3. ARM 4.12.1503 FIELD INSPECTION which imposes
mandatory field inspections, is repealed in its entirety. The
full text of this rule can ba found on page 4-433 of the
Adninistrative Rules of Montana.

AUTH: B0-11~403, MCa IMP: 80-11-411 and 30-22-411, MCA

4. ABM 4.,32.1504 FEE ON ALL MINT OIL PRODUCED
(1) Which will not be mmde effective until July 1, 1993,
is amanded as follows: "As allowed by statute, the committee
sets the fee at 36 § cents a pound for all mint oll produced
in Montana."

AUTH: 80-11-403, MCA IMP: 80-11-401, MCA

Reasong; The reason for the naw rules is to regulate the
movemant of all mint, mint rootstock, and mint eguipment
imported into Montana. The Montana mint growers have recently
recaived mint rootstock that has shown svidence of disease
that has the potential to destroy the antire Montana mint
industry. The Montana Mint Committee has determined it
necessary to adopt rulas necessary to ensure that all Mint
rootstock and equipment imported or used in Montana is free
of mint pests and diseases. Upon adoption of the proposed
rule the Montana Department of Agricultura intends to
aliminate the existing mint quarantine which only regulates
the 1?portation of mint rootstock in Flathead, and Lake
Counitiaes.

ARM 4.12,1503. is repealed in it's entirety based on the
passage and approval of House Bill 163 which eliminates
mandatory field inspections.

ARM 4.12.1504 is amended to lowsr the mint oil fee from 10 to
8 cents based on passage and approval of House Bill 163 which
lowered the minimum mint oil fee to 5 cents, and the adoption
of a motion by the Montana Mint Committee at its December 8,
1992 meeting to lower the mint oil fee to 8 cents.
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5. Interested persons may present their data, views, or
arguments either orally or in writing to Willard A.
Kissinger, Administrator, Plant Industry Division, Montana
Department of Agriculture, P.0. Box 200201, Helena, MT.
59620-0201, no later than June 11, 1993.

6. 1If a person who ix directly affected by the proposed
adoption wishes to express his data, views and arquments
orally or in writing at a public hearing , he must make
written reguest for a hearing and submit this reguest along
with any written comments he has to Willard A. Kissinger,
Administrator, Plant Industry Division, Montana Department of
Agriculture, P.0O. Box 200201, Helena, MT, 5$620-0201, no
later than June 11, 1993.

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the
proposed adoption; from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from any association having no less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register and mailed to all interested persons.

W. Ralph Peck
Deputy Director

De tment/szzjiijilture
Timothy J. \%}oy, Attorney
Rule Reviewe:

Department of Agriculture

Certified to the secretary of state May 3, 1993,
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment ‘of a rule pertaining ) THE PROPOSED AMENDMENT OF
ro report filing fees paid by ) 8.94.4102 REPORT FILING FEE
local government entities under)

the Montana Single Audit Act )

TC:  All Interested Persons:

1. On June 2, 1993, at 9:00 a.m., a public hearing will
pe held in the large downstairs conference room at the
Department of Commerce Building, 1424 - 9th Avenue, Helena,
Montana, to consider the proposed amendment of the report
£iling fee schedule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"§.94,4102 REPORT FILING FEE (1) through (6) will
remain the same.

(7) The annual filing fees for local government
entities are as follows:

Annual Revenues Egqual to Annual Revenues
or Greater Than: Lesg Than: Fee
$ -0- $ 200,000 5 -0-

and federal financial
assistance less than
or equal to $25,000

g -0- $ 200,000 235
and federal financial
assistance greater
than $25,000 § 225

$ 200,000 $ 500,000 LB Fh

S 225
3 500,000 $ 1,000,000 5500
3 425
$ 1,000,000 $ 1,500,000 —6F5
£.275
$ 1,500,000 $ 2,500,000 5335
$ 650

$ 2,500,000 $ 5,000,000 5675

$.732

$ 5,000,000 $ 10,000,000 525

2 773

$ 10,000,000 5035

5 g25"

Auth: Sec. 2:7:514, MCA; IMP, Sec., 2-7-514, MCA

REASON; The proposed amendment to the fee schedule provides
for a reduction in the report filing fees. The fees are set
based on the requirements of section 2-7-514(2), MCA. That
section requires that the fees must be based upon the costs
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incurred by the Department in the administration of Title 2,
chapter 7, part S, MCA, and upon the local government
entities' revenue amounts. The budget for the Department
related to the administration of that part has been reduced
for the fiscal year beginning July 1, 1993, 1In addition, the
Department now has more accurate information on total local
government entity revenues upon which t.o base the report
filing fees. BAs a result, the reduction in report filing fees
is required to meet the provisions of section 2-7-514, MCA.

3. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. .
Written data, views Or arguments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
1424 - 9th Avenwe, Helena, Montana 59620, no later than June
10, 1983.

4. Richard M. Weddle has been designated to preside over
and conduct the hearing.

LOCAL GOVERNMENT ASSISTANCE
DIVISION

ANNIE M. BARTQS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(e .

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 3, 1993.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTARA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
repeal, amendment and ) THE PROPOSED REPEAL,
adoption or rules relating to ) AMENDMENT AND ADOPTION OF
special education ) RULES RELATING TO SPECIAL

) EDUCATION

To: All interested persons

1. On June 3, 1993, at 1:30 p.m., in the auditorium of the
Scott Hart Bldg., 303 N. Roberts, Helena, Montana, a public
hearing will be held to consider the proposed repeal, amendment
and adoption of rules pertaining to special education.

2. The propesed rules for repeal follow. Full text of the
rules is found at pages 10-222 through 10-228, 10-232 through
10-232.3, 10-233 through 10-239, 10-241, 10-243 through 10-245,
and 10-248.1 through 10-249, ARM.

.16.9 (o) N
LOCATION, REFERRAL, AND SCREENING PROCEDURES (IS HEREBY
REPEALED)

AUTH: 20~7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

FORMAL EVALUATION AND INTERVIEWING (IS HEREBY REPEALED)
(AUTH: 20-7=403, 20-7-414; IMP: 20-7-403)

PLACEMENT/PROGRAM (IS HEREBY REPEALED)

(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)
10.16.904 PLACEMENT/PROGRAM MAINTAINED (IS HEREBY REPEALED)

(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

ASSESSMENT DATA (15 HEREBY REPEALED)

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

10.16,1003 DESTRUCTION OF DATA (IS HEREBY REPEALED)
(AUTH: 20-7-403, 20~7-414, MCA; IMP: 20-7-403, MCA)

10-16.1107 INFORMAL NEGOTIATIONS (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

6. ()
(1S HEREBY REPEALED)
(AUTH: 20-7-402, 20-7=403, MCA; IMP: 20-7-403, MCA)

10.26.1202 CHILD STUDY TEAM EPROCESS (IS HEREBY REPEALED)
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-~7-403, MCA)
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mwmmux.w (IS HEREBY
REPEALED)

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

10.16.1204 COMPOSITION OF A CORE CHILD STUDY  TEAM (IS
HEREBY REPEALED)

(AUTH: 20-7-403, 20-7—-414, MCA; IMP: 20-7-403, MCA)

(1s
HEREBY REPEALED)

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20~7-403, MCA)

10.16.1206 RECORD OF CHILD STUDY TEAM (IS HEREBY REPEALED)
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

10.16,1208 RECORD OF INDIVIDUALIZED EDUCATION PROGRAM (IS
HEREBY REPEALED)
(AUTH: 20-7-403, 20-7-4314, MCA; IMP: 20-7-403, MCA)

PROGRAM (IS HEREBY REPEALED)
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

10.16,3211 STUDENY TRANSFERS (IS5 HEREBY REPEALED)
(AUTH: 20-7-403, 20-7—-414, MCA; IMP: 20-7-403, MCA)

3 C VIC (15 HEREBY REPEALED)
(AUTH: 20-7—403 20-7-414, 20~7-422, 20-7-423, MCA; IMP: 20-7-
403, MCA)

(IS HEREBY REPEALED)
(AUTH: 20-7-403, 20-7-414, 20-7-422, 20~7-423, MCA; IMP: 20-7-
403, MCA)

10.16.1701 SPECIAL EDUCATION TEACHERS (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

STUDENTS (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7—403, MCA)

10.36.1703 SPEECH PATHOLOGISTS AND AURJIOLOGISTS (IS HEREBY
REPEALED)

(AUTH: 20-7-402, 20~7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

7 o) (8) (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20~7-403, MCA)

705 S VISORS OF S U (I8

HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20~7-402, 20-7-403, MCA)
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10.16.1706 SOCIAL WORKERS (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

10.16,1707 COUNSELORS (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

10,16.1708 NURSES (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

10.16,1709 PHYSICAL THERAPISTS (IS HEREBY REPEALED)
(AUTH: 20~-7-402, 20-7-403, MCA; IMP: 20-7-402, 20~7-403, MCA)

10.16.1710 OQCUPATIONAL THERAPISTS (IS HEREBY REPEALED)
(AUTH: 20-7~402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA)

10.16.1713 VOCATIONAL ERUCATION INSTRUCTORS (IS HEREBY REPEALED)
(AUTH: 20~7-402, 20~7-403, MCA; IMP: 20-7-402, 230~7-403, MCA)

10.16.1712 BIDES (IS HEREBY REPEALED)
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 30-7-403, MCA)

3. The rulas, as proposad to be amended, nev matarial
underlined, deleted material interlined, provide as follows.
Full text of the rules is found at pages 10-226, 10~228 through
10-234, 10-236 and 10-237, 10-238 and 10-239, 10-241 through 10-
245, 10-252 and 10-253, and 10-267 through 10-275, ARM.

10.16,1001 SPECIAL EDUCATION REQUIREMENTE (1) School
records ahd confidentiality of information must follow the same

provisions under
the Family Educational and—Privaey Rights and_Privacy »Act

, and must follow the provisions
established for special education and-—TFhe—Bdusation—ier—ali

undex the Individuals with Disabilities
Education Act (IDEA). and its implemeanting regulations at 34 CFR
590,560 through 34 CFR 500.57¢.
(AUTH: 20-7=-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

(1) Each
logal educational agency shall establish
proceduras to assdse ingure that tasting and evaluation
materials and procedures used for evaluation and placement of
are salacted and
administered so as not o bs raclially or culturally
discriminatory.

(2) TFhe—presedures—that—are—developed—y—saoh—sduoational
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e inigstered b i i ce
with the instyuctiopns provided by their prodycers;
j e not me L whic e desj t
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provide a sjingle general intelligence gquotjent: and
{e) are selected and administered so as best to ensure that
- — - > 3 e
u or_ spea skills, the test results accurate lect
’ i i vV

ct
l

t . ajre [e) a o ea t

I kills : nich tl !

chron ic e e ers:
fv)  observation of student in the student’s reqular
> 2 h - e >

sus d disabjli durj he obgervatijo stude
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special education record,
(AUTH: 20-7-403, 20-7~414, MCA; IMP: 20-7-403)

10.36,1102 INDEPENDENT EDUCATIONAL EVALUATION (1) Parents
shall have the right to an independent educational evaluation of
thexr Chlld at publxc expense when—thooe ;ﬁ_;ng parents have

! public agency'’s educatlonal
evaluation. The local educatiopal agency or public agency may
initiate a hearing under ARM 10,16.24Q1 through 10,16,2417 to

show that its evaluatlon is appropriate. If the decision of the
hearing officer is that the evaluation is appropriate, the
parent4s> still has the right to an independent educational
evaluation, but not at public expense.

(52) Whenever an independent gducational evaluation is at
public expense, the criteria under which the evaluation is
obtained, including the location of the evaluation and the
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qualifications of the examiner(s), must be the same as the
criteria which the public agency uses when it initiates an
evaluation.

ent i
(23) The parent&e+ must direct a raquest for an indepeandent
educational evaluation in-writing-to-the-dintriet-superintendent
er—the —osounty —superintendent—whon—there—ig—nano—aintriot
superintendent Lo the local educatiopal agency principal or
administrative deesiognee who has authority to  provide or

supervise the provisjon of special education services,
The parent(s) must state the—reasen{a)—fer—suveh—an—evaluvatient
that a disagreement with the current educational evaluation

{3) - (4) remains the same, renumbered (4) = (5).
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

10.16.1104 SURROGATE PARENIS (1) The state—edusatienal
local educational agency or public agency in which the student
lives shall ensure that the rights of a child are protected when
the parents of the child are-pet-Jnownr—unevailabler cannot be

identified, or the whereabouts of +the parents capnot be
discovered or the child is a ward of the state,—iwneluding—the
apgignmen =z AR individy B a2 RS B BRErrocsate or —the

(3) state—and-3ILocal educational agencies shall ensure that
a person selected as a surrogate parent:
{a) - (b) remains the same.
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(4c) A person assigned as a surrogate must ig not be an
employee of the stake—er local educational agency or public
agency which is involved in the education or care of the child.

(4) same as current (5).

(5) remains the same, remumbered (4).

(5)(a) -~ (b) game as current (6)(a) - (b).

(6) (a) - (b) remains the same, renumbered (5){a) - (b).

(AUTH: 20-7-403, 20-7-414; TMP: 20-7-403)

(1) The gehild

study teams shall identify a
disability category for each
disability following comprehensive evaluation. The iabed
disability category =shall vrelate to various hendieapping
eonditiens disabilities defined in &his-—manuel section 20-7~401,
MCA. The dingnestieo-iubel gg._ﬂmmgggm is to be used for
reports required by the office of public instruction.
eBducationgl agenciesy or public agepcy should not refer to
students, teachers or rooms by diagnostie—labela

as such practices do not facilitate 4&reatment
education and are often harmful to the individualr—Iabeled
student with a disability Parents ghall be J.nformed of the
diangnootie disability category as it relates to
aenditien-ef their student.
(AUTH: 20-7-403, 20-7~414, MCA; IMP: 20~7-403)

(=]

ducatiopa ublic a was dequa
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. : s .

ﬂllggntlQnETAD?HAI“Lhg_EA%%lDgErﬁHE?QIQ_Q_QQBQIB%AQR_&hQ%_&L&
janc at sectj

(AUTH: 20-7-402, 20-7-403, 20-7—414, MCA; TMP: 20-7-403, MCA)

10,16,1110 STATE COMPLAINT PROCEDURES (1) An organization
or individual may file a written signed complalnt that the
sehool—distriet local educatjonal or public agency is violating
the 3 i - =
Sections 1401-1485) or its implementing regulations (34 CFR Part
300), the Montana eedes gtatutes pertaining to special education
for-exeeptional—ehildren (20 MCA Title 20, chapter 7, part 4) or
the administrative rules ef mul_gg_e_d_px the superlntendent of
public instruction governing special education (36 ARM Title 10,
chapter 16).

(&2) The complaint must include:

(4a) A statement that the seheel-distriet local educational
or publi¢ agency has violated a reguirement of a federal or
state statute, regulation or rule that applies to a gtudent with

special education.

(4+ib) The facts on which the statement is based.

{#3) The complaint must be filed with Be-pa—ﬁsment—-ef-—&aee—ta%—
Servieesa, Lhe Compliance Officer, Office of Public Instruction,
Room 106, State Capitol, Helena, Montana 59620.

(25_) Upon receipt of the written complalnt a—ean-f—i—éent—ka—l-

If the complaint addresses matters listed in ARM
10,.16,1108, Tthe complainant shall be informed of the right to
gecure a hearing under the provisions of Rules—ef Procedure—for
Ali—Eeheool —Controversy—Centested —Caseo— Befere—the —County

9-5/13/93 MAR Notice No. 10-2-94



b—-Fhereport-wili-speaify-the-problen —eorrestive—actions

MAR Notice No. 10-2-94 9-5/13/93



~-767-

46+ (@) At any time during this process, if the
determines that the complaint has been
resolved and compliance is achieved, it
shall inform the complainant
agency of that fact in writing. The complainant ie
given an opportunity to respond before the complaint is
congidered closed.

(AUTH. 20~7-402, 20~7-414, MCA; IMP: 20~7-403, MCA)
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20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

10.16.1204 COMPOSITION OF A CHILD STUDY TEBM (1) A—ehild

9-5/13/93
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i) spee quade mpalrmen den plindness AUMA
nury;: & .
(1ii)._autism: a gchool pevchologist and speech/language
patholeogist: and

aoungeler,—etorr
(AUTH: 20-7-403, 20-7-414; IMP:

20-7-403, MCA)
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(2) remains the same, renumbered (1).

(32) The term "individualized education program" means a
written statement for each ha-nd—xﬁa-pp.d—eh-i—ld
disability that is

on o . . . .
3 ilits includ u—tmm—mmmml - - < rypy : ]
ariety of educational programs and services avajlable %o
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(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

0.16. 3 (1) Parente Each Jlocal

i shall be—afferded afford

parents the opportun.lty to partlcipate in the child study team
process, individual—pl e nfer esr and
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(63) No parent of a child placed in & special education
pregranm i will be required to perform duties
not requlred of any other parent whose Chlld is enrolled in the

ﬂri-Hﬂq Ml_idnﬁnml.mnﬂ-
(AUTH: 20-7-403, 20-7~414, MCA; IMP: 20-7-403, MCA)

(1) Each jocal educational agency shall insure:

{a) That +n +he maximum eytent appropriate. students with
disabilirties, ipclvding  childyen jn  _public _or  orivate
ingtitwtiems or other eare facilities. are educated  with

removal of atudents  with d;sabiutigsmwtrom the _ recmlar
educatiopaj eovironmgnt ocoups Oniv when the naiuie 9X_geverd

of the disabilitv is such that e Mm;u_lnms with
the use of suypplemeptarv aids gnd services cannot he achieved

st i3
[o] educatio a
1ﬁl_ﬂgsﬂL_s;nﬂ2n:L5_sQusaI12ng1,Rlﬂggmgnz_iawﬂg;s:mangﬂ_ax
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: Individunlired. cdvontd
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)
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nmust f£irst make a reascnable
attempt to secure and utilize in-state
i resourees before out-of-state placement
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: - :
educatjon services, the private school or facility or the
parents of the gtudent may request an IEP meeting at any time.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

vision of special education elat services wj
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narrative shall include the following components:
(a) +denkificatien :
(i) seresningr—and that all students residing within ithe

(2) I-o-echool—distriot-deap-not-provide-aspecial-eduocation
ser koot tnd-d aipivirelyalinirent to-—obil]
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(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

(1) Thase rules govern the
procedure for conducting all due process hearings concerning and
arlslng from the education of

in this state. All rules promulgated by former
state superintendemts of public instruction with regard to
special education due process hearings contrary to these rules
are hereby repealed.
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)

10.16.2
(1} Impartial due process matters involving
educating handicapped-ehildren students with disabjlities may be
initiated by a parent, legal guardian or surrogate parent of a
: 3 if the parent
disagrees with a decision of a school district for which notice
to parents is required.
(2) Impartial due process hearings lnvolving educating
: may be initiated
by a school district board of trustees
i when, after reasonable efforts at
medlatlon, a parent, legal guardian or surrogate parent either
fails to provide a written parental consent for a proposed
educational action, or provides a formal disapproval of
education actions. A hearing may also be initiated by a school
district board of trustees to show that its educational
evaluation is appropriate whenever an independent evaluation is
raquested by the parent, legal guardian or surrogate parent.
(3) remains the same.
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)

24

(1) remains the same.

(2) This conference of informal disposition may occur at
any time prior to the issuing of the final findings of fact,
conclusions of law and order of the impartial hearing officer.
The parties may informally confer to resolve the special
education controversy by stipulation, agreed settlement, consent
order, ar default. To be effective, any agreement made at such
conference must be reduced to writing and signed by all parties.
An agreed resolution shall end the proceedings and—bar—further
proceedings gngn formal action of the hearing gfﬁigg; unlg§5 1

o the ng appeals e decj und .

(3) remalns the same.

(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)
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4

(1) - (2) remains the same.

(3) Individual privacy. The impartial hearing officer
shall provide for provisions to insure the privacy of matters
before him/her as is required by law. Parents maintain the
right to waive thaeir right of confidentiality and privacy in the
hearing and may—regquest—that to haye the hearing be open to the
public. The impartial hearing officer shall also provide or
allow an opportunity for the student with disabjilitieg to be
present at the hearing upon request of the parent, guardian,
surrogate parent or the student with disabilitieg who is the
subject of the hearing.

(4) Location of hearing. The impartial hearing officer
shall conduct the hearing at a time and place reasonably
convenient to the parties parent and student. If the partias
cannot agree on such time and place, the hearing will be held in
the county in which the named school district is located.
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)

10.16,2408 DISCOVERY METHODS (1) ~ (1) (d) remains the same.
{2) Any evidence to be introduced at the hearlng or en file
ghall be
to the oppoging party at least £ive 5 days before the hearing or
the evidence will not be admitted.
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)

10.35.2416 RECORD (1) - (1)(f) remains the same.

(2)

Qr_slectronic verbatim record of the hearings. A transcript of
the impartial due process hearing shall be taken by a certifjed
court reporter and transcribed and made available upon request
of either party to the hearing. The state superintendent of
public instruction will pay costs associated with the
transcription of the record taken by the court reporter.

(AUTH: 20-7-402, MCA; IMP: 20~7-402, MCA)

HEARING DECISIONS (1) - (8) remains the same.

pyblic,
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA)

4. The rules, as propoged to be adopted, provide as

RULE I__  SPECIAL EDUCATION DEFINITIONS (1) The following
definitions apply to the special education rules:

(a) Consent: incorporate by reference 34 Code of Federal
Regulations (CFR) 300.500.

(b) Day. refers to calendar days unless otherwise
designated in rule.

9-5/13/93 MAR Notice No. 10-2-94



-780-

(c) Individualized education program (IEP): incorporate by
reference 34 CFR 300.340.

(d) ILocal educational agency (LEA): the local public
school district or the state agency authorized to provide
education to residents of a state operated facility.

(e) Native language: when used with reference to a person
of limited English-speaking ability, means the language normally
used by that person, or in the case of a child, the language
normally used by the parents of the child.

(f) Parent: means a parent, a guardian, a person acting as
a parent of a child, or a surrogate parent who has been
appointed in accordance with 34 CFR 300.514, The term does not
include the state if the ¢child is a ward of the state.

(g) Public agency: includes the stated educational agency,
local educational agencies, intermediate educational units, and
any other political subdivisions of the State which are
responsible for providing education to children with
disabilities.

(h) Private school student: incorporate by reference 34
CFR 300.450.

(1) Qualified: means that a person has met OPI approved or
recognized certification, licensing, registration, or other
comparable requirements that apply to the area in which he or
she is providing special education or related services.

(j) Related services: incorporate by reference 34 CFR
300.16.

(k) State education agency: the office of public
instruction.

(1) Special education: incorporate by reference 34 CFR
300.17.

() Transition services: Incorporate by reference 34 CFR
300.18.
(AUTH: 20~7-402, MCA; IMP: 20-7-403, MCA)

FREE APPROPRIAT (1) The office of
public instruction shall insure that all students with
disabilities, ages 3-18 inclusive who are entitled to a free
appropriate public education, are provided a free appropriate
public education in accordance with Individuals With
Disabilities Education Act (IDEA) or federal and state statutes
and regulations.

(2) The office of public instruction shall insure that when
local educational agencies provide education to individuals ages
19-21 inclusive, individuals with disabilities are provided a
free appropriate public education in accordance with IDEA.

(3) The office of public instruction shall insure that all
students with disabilities referred to or placed in private
schools by a public agency receive the rights and protections
under IDEA or fedaral and state statutes and regulations.

{4) If a local educational agency fails to provide a free
appropriate public education for a student with disabilities in
accordance with IDEA or federal and state statutes and
regulations, the office of public instruction shall take
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jmmediate steps to ensure a free appropriate public education
(FAPE) is made available to the student with dizabilities.

(a) The office of public instruction may initiate one or
more of the following options to ensure that a free appropriate
public education is made available for the individual with
digabilities:

(1) provide FAPE directly;

(ii) contract for services to provide FAPE;

(iii) provide an out-of-district placement in accordance
with least restrictive environment regulations of IDEA;

(iv) recommend to the board of public education v1thho1ding
of state education funds;

(v) deny in whole or part IDEA~B federal funds; or

(vi) recommend te the board of public education a change in
accreditation status.

(b) Any costs incurred by the office of public instruction
to provide FAPE to a student with disabilities due to failure of
the local educational agency to provide FAPE, may be recovered
from the local educational agency through a reduction in state
education funds upon recommendation of the office of public
instruction and hearing before the board of public education.
(AUTH: 20-7=402, MCA; IMP: 20-7-403, MCA)

RULE III OFFICE OF PUBLIC INSTRUCTION RESPONSIBILITY FOR
MONITORING (1) The office of public instruction shall provide an
ongoing and systematic monitoring process to ensure compliance
with all applicable statutes and regulations. The procedures
shall apply to all educational programs for students with
disabilities including those administered by other state
agencies and educational programs for students with disabilitjes
raferred to or placed in private schools by a public agency.

(a) The procedures shall include:

(i) on-site visitations of special education services in
the local educational agencies; and

(ii) state level review of 1local educational agency
applications, individualized education programs and inquirijes by
parents, complaints and due process requests; and, whenever a
local educational agency submits documentation in support of
request for funds, the individual’s eligibility for services
under IDEA; and

(1ii) procedures for identification of noncompliance and
ite correction including:

(A) the 1local educational agency’s response to the
findings; and .

(B) written documentation verifying immediate
discontinuance of the violation, elimination of any continuing
effects of past violations and prevention of the occurrence of
any future violations and the steps taken to address the
violation; and -

(C}) verification of compliance by the office of public
instruction.

(2) If a local educational agency fails to voluntarily take
steps to correct an identified deficiency or fails to take any
of the actions specified in a local educational agency correc-
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tive action plan, the office of public instruction shall notify
the 1local educational agency in writing of the actions the
office of public instruction intends to take in order to enforce
compliance with state and federal law.’

(a) The notice shall include a stataement of the actions the
office of public instruction intends to take, right to a hearing
and consequence of the local educational agency’s continued
noncompliance on its acereditation status and approval for state
and federal funding of special education services.

(b) The office of public instruction may initiate one or
more of the options to under RULE II to ensure compliance.
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

(1) The office of public
instruction shall develop and implement interagency agreements
with the board of public education, departments of social and
rehabilitation services, health and environmental sciences,
corrections and human services, family services for the purpose
of describing the role that each of these agencies plays in
providing for special education or related services.

(2) The interagency agreement shall define the financial
responsibility of each agency for providing a free appropriate
public education and establish procedures for resolving
interagency disputes among parties to the agreement; and
establish procedures under which school districts may initiate
proceedings in order to secure reimbursement from agencies that
are parties to the agreements or otherwise implement the
provieions of the agreements.

. (3) The interagency agreement shall designate the rules,
regulatione and educational standards applicable to educational
services administered by other public agencies and the
monitoring role of the office of public instruction.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

RULE V. INTERAGENCY CQORDINATION FOR PART H. IDEA (1) The
office of public instruction shall develop and implement
interagency agreements with <the department of social and
rehabilitation services for the purpose of coordinating on
transition matters between Part H and Part B of IDEA.

(2) The aygreement shall include policies and procedures
relating to a smooth transition for those individuals partici-
pating in the early intervention program under Part H of IDEA
who will participate in preschool programs assisted under IDEA,
including:

(a) determining financial responsibilities of agencies;

(b) identifying responsibilities for performing
evaluations;

(¢) developing and implementing educational programs;

{(d) coordinating communication between agencies; and

(e) a method of ensuring that when a student with
disabilities turns age 3, an individualized education program
has been developed and implemented by the student’s third
birthday.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)
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RULE VI NOTICE OF AVAILABILITY QF FEDERAL FUNDS (1) The
office of public instruction shall annually provide written
notice of the availability of federal funds under IDEA.

(2) The notice shall include:

(a) procedures for applicants to follow in completing and
submitting application for federal funds under IDEA;

(b) amount of the federal funds and the period during which
the local education agency may obligate funds;

(c) goals and objectives for use of the funds;

(d) description of state and federal requiremants to which
the local educational agency must comply in making application
for funds;

(e) office of public instruction’s procedure for approving
applications;

(f) requirements for project narrative reports and fiscal
reports;

(g) a statement of a local educational agency’s obligation
to make the application and any evaluations, periodic program
plans, or reports required by the office of public instruction
for this project available for public inspection; and

(h) an application form and an offer of technical
asgistance from the office of public instruction.

(AUTH: 20-~7=-402, MCA; IMP: 20~7-403, MCA)

NARRATIVE FOR SPECIAL EDUCATION AND RELATED SERVICES (1) Tha
office of public instruction shall approve a local educational
agency or education cooperative program narrative that meets the
education standards of the office of public instruction and the
board of public education. Each program narrative shall be
approved at least once every 5 years and when significant
amendments to the program narrative are made.

(2) Approval procedures shall include compliance of the
local educational agency’s program narrative in accordance with
ARM 10.16.1902, completion of narrative according to insgtruc-
tions and timelines, and verification of implementation of
procedures identified in the program narrative through reviev of
the local educational agency’s annual application for federal or
state special education funds, child count and special education
monitoring results.

(3) If a local educational agency or education cooperative
makes a significant amendment to its program narrative, the
local educational agency or education cooperative shall follow
the same procedures for submitting the original program
narrative.

(AUTH: 20~7-402, MCA; IMP: 20-7-403, MCAh)

VY,
(1) Local
aducational agency federal funde applications shall be
consistent with state and federal regulations and be completed
according to application instructions and timelines as stated in
notice of availability of federal funds and shall include
written assurance that special education and related services
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are provided in accordance with the state plan and the local
educational agency’s program narrative.

(2) The office of public instruction approval procedures
shall include:

(a) consideration of a local educational agency’s response
to onsite program monitoring, complaint investigation or due
process hearing decisions which are adverse to the local
educational agency;

(b) consideration of any previous office of public
instruction or board of public education decisions resulting in
withholding of funds;

(c) determination of maintenance of fiscal effort; and

(d) consideration of an approved program narrative.

(3) The office of public instruction shall provide written
notice of approval of the application and federal funds award
which shall include:

(a) amount of the funds approved;

(b) the period during which the local educational agency
may obligate funds; and

(c) statement of federal requirements which apply to the
use of the funds.

(4) The office of public instruction shall provide written
notice which meets the requirements of U.S. education department
general administration regulations (EDGAR) of disapproval of the
application and subgrant award.

(5) If a local educational agency or education cooperative
makes a significant amendment to its application for federal
funds, the local educational agency or education cooperative
shall follow the procedures for submitting the original
application.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

o)

FEDERAL FUNDS; . OPPORTUNITY.  FOR HEARING (1) If a local
educational agency alleges that the office of public instruction
violates a state or federal statute or regqulation with regara to
the disapproval of, or failure to approve the application or
project in whole or in part, or failure to provide federal funds
in amounts in accordance with requirements of statutes and
regulations, the local educational agency shall request a
hearing within 30 days of the receipt of notice of proposed
disapproval of funds by the office of public instruction.

{(a) The request shall be made in writing by the board of
trustees of the 1local educational agency to the state
superintendent of public instruction.

(b) The request shall include a statement of the specific
allegations of violation of state or federal statute or
regulation by the office of public instruction and be signed by
the chairperson of the board of trustees.

(2) Within 30 days after receipt of the request, the office
of public instruction shall hold a hearing on the record and
shall review its action.

(a) At least 5 days prior to the hearing, the office of
public instruction shall make available at reasonable times and
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places all records of the agency pertaining to the appeal of the
local educational agency including records of other local
education agencies.

(p) The proceedings for the hearing shall follow IDEA, and
its implementing regulations.

(3) No later than 10 days after the hearings, the office of
public instruction shall issue its written decision including
findings of fact and reasons for the ruling. The office of
public instruction shall send a copy of the written decision and
findings of fact and reasons for ruling to the board of trustees
of the local educational agency.

(4) If the office of public instruction determines that its
action was contrary to state or federal statutes or regulatione
under IDEA, the office of public instruction shall rescind its
action.

(5) 1f the office of public instruction does not rescind
its final action after the hearing procedure is completed, a
local educational agency may appaal the decigion to the
secretary of the department of education. The local educational
agency must appeal within 20 days of receipt of the writt-n
decigion and findings of fact and reason for ruling.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

RULE X CONFIDENTIALITY IN CHILD FIND (1) The office of
public instruction shall give notice which is adequate to fully
inform parents about the requirements under 34 CFR 300.128 and
34 CFR 300.561.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

(1) The office of public instruction shall annually
direct local educational agencies and other state operated
educational programs to count the number of students with
disabjlities receiving special education and related services on
December 1.

(2) In notifying local educational agencies and state
operated programs of theéir responsibility, the office of public
instruction shall identify:

(a) procedures to follow in completing, submitting and
verifying the count; ¢

(k) personally identifiable information required and
statement of maintenance of confidentiality;

(c) a statement of a local educational agency’s and state
operated program’s obligation to ensure an accurate count; and

(d) an offer of technical assistance from the office of
public instruction.

(3) The office of public instruction shall provide written
assurance to the U.S. department of education that an undupli-
cated and accurate ¢ount has beéen made and that students with
disabjlities counted on December 1 had an individualized
education program implemented on the date the count was taken.
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

.
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C (1) Prior to December 1 of
each year, the office of public instruction shall notify all
local education agencies regarding their responsibility to
identify, report and aid in the recovery of funds appropriated
for services to misclassified children.

(2) If the office of public instruction determines that
IDEA funds have been made available to a local educational
agency as the result of misclassified children, the office of
public instruction must immediately implement precedures to
recover funds,
(AUTH: 20-~7-402, MCA; IMP: 20-7-403, MCA)

(1) The state superintendent of public
instruction shall send written notice of IDEA funds made
available to a local educational agency as the result of
misclassified children.

(a) Tne notice shall include a statement of the number of
misclassified children, means by which the misclassified
children were discovered, specific determination of each
occurrence of misclassification, and amount, schedule of
payment, options for resolving and method of returning funds for
misclassitied children to the office of public instruction.

(b) The notice must also include a statement of the local
educational agency’s right to a hearing.

(2) A local educational agency shall have 14 days from
receipt of the notice in which to reply in writing to the office
of public instruction regarding the accuracy or completeness of
its findings.

(3) Upon receipt of the written reply from the 1local
educational agency, the office of public instruction shall
review, and if necessary, revise its findings. The office of
public instruction shall send written response of its review of
the local educational agency reply within 14 days of receipt of
the reply-

(4) If a local educational agency disagrees with the
findings of the office of public instruction in regard to IDEA
funde made available to the local educational agency as a result
of misclassified children, the local educational agency may
request a hearing under RULE IX.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

RULE XIV FAILURE TQ RETURN FEDERAL FUNDS FOR SERVICES TO
MISCLASSIFIED CHILDREN (1) If the local educational agency fails
to reimburse office of public instruction according to schedule
for payments stated in the written notice for funds made
available to local educational agency as a result of
misclaseified c¢hildren, the office of public instruction shall
implement state procedures under RULE IIX.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

RULE XV STATE ADVISORY PANEL (1) The state superintendent
shall appoint members to the state advisory panel for special
education comprised of at least one representative of each of
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the following groups: individuals with disabilitiaes, teachers
of students with disabilities, parents of a student with
disabilities, state and local education officials, special
education administrators. The state superintendent may expand
the advisory panel to include additional persons to provide an
appropriate balance between professional groups and consumers-
advocates.

(2) The state advisory panel for special education shall:

(a) advise the office of public instruction of unmet needs
within Montana in the education of students with disabilities;

(b) comment publicly on the Montana state plan for special
education and rules or regulations proposed for issuance by the
state and the procedures for distribution of funds under IDEA;

(¢) assist the office of public instruction in developing
and reporting such information and evaluations as may assist the
secretary of the U.S5. department of education in the performance
of any of the requirements of the IDEA; and

(d) annually review the findings and decisions of due
process hearings conducted within Montana.

(3) The state advisory panel for special education shall:

(a) submit an annual report of panel activities and
suggestions to the office of public instruction by July 1 of
aach year and shall make the report avallable to the public in
a manner consistent with other public reporting requirements
under IDEA;

(b) maintain official minutes which shall be made avajlable
to the public upon request;

{(c) publicly announce all advisory panel meetings and
agenda items prior to the meeting and conduct meetings open to
the public; and

(d) provide interpreters and other noceslary sarvices at
panel meetings for panel members or participants.

(4) The advisory panel shall serve without compensation but
the office of public instruction must reimburse the panel for
reasonable and necessary expenses for attending meetings and
performing duties.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA)

(1) The local educational agency
(LEA) in which the student with disabilities 1lives is
responsible for ensuring that the student has available a free,
appropriate public education.

(2) To the extent consistent with their number and
location, the local educational agency shall make provision for
the participation of private school students with disabilities
in special education and related services provided by the local
educational agency.

(4) The LEA shall ensure the provision ot special education
and related services designed to meet the needs of private
school students with disabilities 1living within the legal
boundaries of the local educational agency.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20~7-403, MCA)
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C G
PRESCHOQL SPECIAL EDUCATION AND RELATED SERVICES (1) The local

educational agency shall provide a free appropriate public
education to all students with disabilities who gualify for
special education and related services under IDEA, Part B
beginning on the student’s 3rd birthday.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

PROMOTION OF STUDENTS WITH DISABILITIES (1) The local
educational agency shall have procedures to ensure continuation
of a free appropriate public education for students with
disabilities when promoting the student from preschool to
elementary school and from elementary school to junior high or
middle school and from junior high or middle school to high
school.

{2) Whenever a student with disabjlities is recelving
special education and related services in a setting not defined
by the school’s learner outcomes (accreditation standards) and
the student is age 14 on or before September 10th of the school
year, the responsibility for ensuring a free appropriate public
education changes from the elementary local educational agency
to the high school local educational agency.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

RULE XIX _LOCAL EDUCATIONAL AGENCY RESPONSIBILITY FOR CHILD
COUNT (1) Bach local educational agency shall count the number
of students with disabilities receiving special education and
related gervices on December 1 of each year and submit the count
to the office of public instruction by December 10 of that year.

(a) The count shall include only those students with
disabilities who:

(i) are identified in accordance with RULE XXXII through
RULE XLV and have an individualized education program in effect
on the date the count is taken;

(ii) are enrolled in public or private school within the
jurisdiction of the local educational agency boundaries; and

(iii) are not receiving special education and related
services funded solely by other federal agencies.

(b) Students with disabilities shall be identified on the
count by:

(i) student initials;

(ii) gender;

(iii) birthdate;

(iv) category of disability; and

(v) any other information the office of public instruction
requires to ensure an unduplicated count.

(2) The child count shall be submitted on forms provided by
the office of public instruction and shall include written
assurance that students with disabilities counted on December 1
had an individualized education program implemented on the day
the count was taken.

{3) If December 1 falls on a Saturday or Sunday, the count
shall be taken on the first Monday following December 1.
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(4) Each local educational agency shall report any
corrections in ¢hild count to the office of public instruction
on or before February 25 of the year following the date of the
counht.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

(1) In order to receive federal entitlement funds
under IDEA, a local educational agency shall annually submit an
application to the office of public instruction in accordance
with application instructions and within announced timelines.

(2) The application shall meet the requirements of gection
436 of the General Education Provisions Act, and include:

(a) Written assurances to the office of public instruction
that the local educational agency:

(i) provides special education and related services in
accord with the local educational agency’s program narrative
under IDEA; and

(ii) uses accounting system that permits identification of
use of designated funds.

.(b) Written descriptions of how the applicant will, in the
ensuing project period year, use:

(i) IDEA funds;

(ii) the office of public instruction comprehensive system
of personnel development; and

(iii) tracilities, services and personnel for delivery of
special education and related services.

(¢) Sigyned debarment and certifications as required.

) (d) Data, reports and information to enable the office of
public instruction to perform its duties.

(e) Written description of how the applicant will meet the
federal requirements for participation of students enrolled in
private schools including:

(i) the number of students identified as eligible to receive
benefits under IDEA who are enrolled in private schools with the
jurisdiction of the applicant; and

(ii) the number who will receive benefits undar IDEA; and

(iii) the bagsis upon which students are selected; and

(iv) the manner and extent to which consultation was
conducted with representatives of private school students; and

(v) the places and times that the students will receive
benefits under IDEA and the differences, if any, between the
program benefits the applicant will provide to private school
students and students enrolled in the local educational agency,
and the reasons for the differences.

(3) If a local educational agency makes a significant
amendment to its application, the local sducational agency shall
follow the procedures for submitting an original application
under IDEA. The office of public instruction shall follow the
same review and approval procedures as required for an original
application.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7~403, MCA}
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(1) A local educational agency may submit
either a single district application or a consolidated
application unlesg one of the following conditions apply:

(a) a Jlocal educational agency which enters into =a
cooperative interlocal agreement as providad in sections 20-7-
451 and 20-7-457, MCA, shall submit a single consolidated
application; and

(b) a local educational agency which generates lesg than
$7500 in entitlement funds under IDEA, Part B or which is unable
to establish and maintain programs of sufficient size and scope
to effectively meet the educational needs of students with
disabilities shall submit a consolidated application.

(2) A local educational agency may submit a single district
application if it has:

(a) an entitlement of $7500 or more; and

(b) established, satisfactory to the office of public
instruction, special education and related services which
provide a free appropriate public education to students with
disabilities.

(3) A consolidated application shall meet the same require-
ments as a single district application.

(a) If the cooperative interlocal agreement does not
specifically delegate the power to apply for IDEA funds on
behalf of the participating local educational agency to a prime
applicant, each participating local educational agency must
delegate to the prime applicant the authority to apply for IDEA
funds.

(AUTH: 20-7-403, 20-7~414, MCA; IMP: 20-7-403, MCA)

RULE _XXII WRITTEN NOTICE (1) Written notice which meets
the regquirements of the written notice of Part B of the
Individuals with Disabilities Education Act (IDEA) must be given
to the parent of a child with disabilities a reasonable time
before the local educational agency:

(a) proposes to initiate or change the identification,
evaluation, or educational placement of the student or the
provision of a free appropriate public education to the student;
or

(b) refuses to jinitiate or change the identification,
evaluatjon, or educational placement of the student or the
provision of a free appropriate public education to the student.

(2) The written notice must include:

(a) a full explanation of all of the procedural safeguards
available to the parents under Subpart E of Part B of IDEA;

(b) a deecription of the action proposed or refused by the
agency, an aexplanation of why the agency proposes or refuses to
take the action, and a description of any options the agency
considered and the reasons why those options were rejected;

(c) a description of each evaluation procedure, test,
record, or report the agency uses as a basis for the proposal or
rafusal; and

(d) a description of any other factors which are relevant
to the agency’s proposal or refusal.
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(3) The notice must be:

(a) Written in language understandable to the general
public; and

(b) provided in the native language of the parent or other
mode of communication used by the parent, unless it is clearly
not feasible to do so.

(4) If the native language or other mode of communication
of the parent is not a written language, the State or local
educational agency shall take steps to insure:

(a) that the notice is translated orally or by other means
to the parent in his or her native language or other mode of
communication; :

{b) that the parent understands the content of the notice;
and

(c) that there is written evidence that the requirements in
paragraph (4)(a) and (b) of this saction have been met.

(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

RULE _XXIII PARENTAL CONSENT (1) Written parental congent
te conduct an initial evaluation must be obtained by the local
aducational agency or public agency a reasonable time prior to
the evaluation process.

(a) Written parental approval applies only to those
procedures usad selectively with an individual student (i.e.,
individual intelligence measures, audiometric evaluation,
speech, voice, language evaluation and diagnostic skill testing)
and not to basic tests administered to all children in school
(i.e., yearly achievement measures, vision screening, hearing
screening and speech screening).

(b) The local educational agency shall maintain written
documentation ¢of the date the notice of intent to conduct an
evaluation was sent to the parent and the date of parental
consent for the evaluation.

(2) Written parental consent for initial and annual
placement of a student with disabilities in special education
and related services must be obtained by the local educational
agency cor public agency prior to the placement. The local
educational agency shall maintain written documentation of the
date of parental consent for initial or annual placement.

(3) Except for initial evaluation and initial placement,
consent. may not be required as a condition of any benefit to the
parent or the student.

(a) When parental consent for initial evaluation or initial
placement is refused, the local educaticnal agency or public
agency shall informally attempt to obtain consent from the
parent before requesting an impartial due process hearing under
ARM 10.16.2401 through 10.16.2417, to determine if the student
may be initially evaluated or initially provided special
education and related services without parental consent.

(i) If the hearing officer upholds the local educational
agency or public agency, the local educational agency or public
agency may initially evaluate or initially provide special
education and related services to the student without parental
consent subject to the parent’s right to bring a ¢ivil action.
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(k) When parental consent for annual placement is withheld
but not specifically refused or revoked, the local educational
agency or public agency shall informally attempt to obtain
consent from the parent.

(i) If parental consent cannot be obtained within a
reascnable time, the local educational agency or public agency
shall send written notice to the parent requesting approval and
stating that the student with disabilities shall be placed in
the special education and related services according to the
student’s individualized education program (IEP) 15 days from
the date of the notice.

(ii) If no response from the parent ie obtained, the local
educational agency or public agency shall place the student in
special education and related services according to the
student’s IEP without parent consent subject to the parent’s
right to an impartial due process hearing under ARM 10,16.2401
through 10.16.2417.

(c) When parental consent for annual placement is refused
or revoked, the local educational agency or public agency shall
informally attempt to obtain consent from the parent before
requesting an impartial due process hearing under ARM 10.16.2401
through 10.16.2417.

(d) A parent may revoke consent at any time. If the parent
revokes consent, the parent and the local educational agency
have the right to due process procedures under ARM 10.16.2401
through 10.16.2417,

(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

(1) Each local educational
agency or public agency shall take steps to ensure that one or
both of the parents of a student with a disability are present
at the individualized educational program (IEP) meeting or are
afforded the opportunity to participate in the IFP meeting
inecluding:

(a) notifying the parent of the meeting early enough to
insure that they will have an opportunity to attend; and

(b) scheduling the meeting at a mutually agreed upon date,
time and place.

(i) The notice for an IEP meeting shall include information
about the purpose, time and location of the meeting and who will
be in attendance.

(ii) If the purpose of the IEP meeting includes the
consideration of transition services for a student, the notice
must also indicate this purpose and that the agency will invite
the student and a representative of any other agency that will
be involved in transition planning.

(2) An IEP meeting may be conducted without a parent in
attendance if the local educational agency or public agency is
unable to convince the parent to attend.

(a) If neither parent can attend the IEP meeting, the local
educational agency or public agency shall use other methods of
ensuring parent participation, including individual or
conference telephone calls, personal contact or written
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correspondence.

(b) The local educational agency must maintain
documentation in the special education record demonstrating a
reasonable effort in attempting to convince the parent to attend
the IEP meeting including detailed records of telephone calls or
visits made to the parent and copies of correspondence to the
parent and responses received.

(c) The local educational agency or public agency shall
take gteps to ensure that the parent understands the proceedings
at the IEP meeting.

(d) Upon request by the parent, the local educational
agency or public agency shall give the parent a copy of the
individualized education program (IEP).

(AUTH: 20~7-403, 20-7-414; IMP: 20-7-403)

4 (1) During
the pendency of any complaint, due process hearing or judicial
proceeding, unless the local educational agency and the parent
of the student agree otherwise, the student with disabilities
shall remain in the student’s present educational placement.

(a) If the complaint or due process hearing involves an
application for initial enrollment to public school, the
student, with the conszent of the parents, must be placed in the
public school until the completion of all the proceedings.

(b) If the complaint or due process hearing involves a
student age 3-5 who is not eligible for regular enrollment in
public school, the student is not eligible for placement in the
public school until the student reaches the age of eligibility
for enrcllment.

(AUTH: 20-7-403, 20-7-414; IMP: 20~7-403)

’

(1) The local educational agency may suspend a student with
disapilities provided that the child study team has determined:

(a) the behavior which results in the suspension that is a
direct manifestation of the student’s disabjility; and

(b) the length of the suspension is no more than 10
consecutive days or a series of suspensions does not amount to
a significant change in placement. In determining significant
change in placement, the local educational agency shall consider
the length of each suspension, the proximity of the suspensions
to one another, and the total amount of time the student is
excluded from school.

(2) If the behavior of the student with disabilities poses
an immediate threat to the student’s safety or the safety of
others, the local educational agency may suspend him or her for
no more than 10 days.

(a) Exclusion from school which constitutes a significant
change in placement as defined in subsection (1) (b) above, may
occur only if the local educational agency and parent agree to
the change in placement or a court of ‘jurisdiction grants
appropriate relief.

{b) If the student is removed from his/her educational
placement for more than 10 days by court order, the 1local
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educational agency must ensure that the student with
disabilities receives special sducation and related services.
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403)

RULE XXVII SPECIAL EDUCATION RECORDS (1) Special education
records means all personally identifiable information which is
directly related to a student and is collected and maintained by
the local educational agency or by a person acting for such
agency or program for the purpose of implementing IDEA.

(a) For the purposes of this section, education records
includes records, files, documents and other materials such as
handwritten notes, computer printouts, audio and video tape,
film or miCrofiche which is personally identifiable.

(b) For the purposes of this section, education records
does not include:

(1) records of instructional, supaervisory, and
administrative personnal and educational personnel ancillary to
those persons that are kept in the sole possession of the maker
of the records and are not accessible or revealed to any other
person except a temporary substitute for the maker of the
record;

(ii) records of law enforcement unit of an educationa)
agency which are maintained apart from education records;

(iii) records related to an individual who is employed by
the local educational agency or state operated program;

(iv) records identified by the local educational agency as
directory information.

(2) Each special education record shall include access log,
referral, permission for evaluation, evaluation data including
summaries of assessments, test protocols and other information
that are not subject to scle possession requirements of FERPA,
child study team reports, individualized education programs, and
periodic reviews of the individualized education program.

(3) only authorized school officials determined by the LEA
to have legitimate educational interests in accord with the
Family Educational Rights and Privacy Act (FERPA}) shall have
accees to special aeducation recoxds.

(AUTH: 20~7-403, 20~7-414, MCA; IMP: 20-7~403, MCA)

RULE XXVIII _ PARENTAL CONSENT FOR RECORDS (1) Parental
consent must be obtained before personally identifiable
information is disclosed to anyone other than authorized scheool
officials of the local educational agency collecting or using
the information under these rules or used for any purpose other
than meeting a requirement under IDEA. The local educational
agency may not release information from special education
records to local educational agencies without parental consent
unless authorized to do so under FERPA or these rules.

(2) A local educational agency may disclose personally
identifiable information from the special education records of
a student without written parent consent it the disclosure is to
authorized school officials or to officials of another local
educational agency or state operated program in which the
student seeks or intends to enroll subject to the following:
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(a) the local educational agency makes a reasonable attempt
to notify the parent of the transfer of records except when the
transfer is initiated by the parent; or

(b) the local educational agency has a policy that special
education records are forwarded within 5 days upon written
request to a local educational agency in which the student seeks
or intends to enroll.

(3) A local educational agency may disclose personally
identifiable information from the special education records of
a student only on the condition that the party to whom the
information is disclosed will not disclose the information to
any other party without the prior written consent of the parent
except as provided for in FERPA.

(4) In the event that parents refuse to consent, the local
educational agency may regquest an impartial due process hearing
in accordance with ARM 10.16.2401 through 10.16.2417 te resolve
the controversy.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

RULE XXIX REFERRAL (1) A school district shall establish
a referral process which includes a method for collecting
information to determine whether comprehensive educational
evaluation is nescessary and the types of evaluations warranted.

{a) The referral must include a statement aof the reasons
for referral, a description of any options the school district
considered including documentation of regular education
interventions and the reasons why those options were rejected,
and the signature of the person making the referral.

(b) Referral shall document the suspicion that the student
may have a disability which adversely affects the student’s
educational performance to the degree which requires special
education and related services,

(c) If a comprehensive educatiocnal evaluation is warranted,
the school district shall obtain consent of the parent before
conducting a comprehensive educational evaluation.

(2) If, after receiving a referral, a child study team
determines that a comprehensive evaluation is not necessary, the
district shall notify the parent in writing of its decision,
including a description of any cptions the school district
considered and the reascns why those gptions were rejected and
a full explanations of all of the procedural safeguards
available under subpart E of IDEA.

{RUTH: 20-7-403, 20-7=4&14, MCA; IMP: 20=7-403)

RULL XX¥ COMPREHENSIVE EDUCATIONAL EVALUATION PROCESS

(1) Before any action is taken with respsct tc the initial
placement of a student with disabilities in a special education
program, a fvll and individual evaiuation of the gstudent’s
educational neseds must be conducted Iin accordsnce with the
requirements of ARM 10.15.1101,

(2} An evaluation based on procedures reguired in (1) of
this rule shall be conducted at least every three years or mure
frequently if conditions warrant or if the student’s parent or
teacher regquests an evaluation.
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(3) Before conducting an initial comprehensive educatiocnal
evaluation, the local educational agency shall obtain written
parental consent according to RULE XXIII.

(4) In interpreting evaluation data and in making program
decisions, the c¢hild study team shall:

(a) Draw upon information from a variety of sources,
including aptitude and achievement tests, teacher recommenda-
tions, physical condition, social or cultural background, and
adaptive behavior;

() Insure that information obtained from all of these
sources is documented on the child study team report and
caretully considered;

(¢) Insure that decisions made by the c¢hild study teanm
include persons knowledgeable about the student, the meaning of
the evaluation data, and the placement options; and

(@) Insure that program decisions are made in conformity
with the least restrictive environment reguirementsg.

{65) The chiid =study team shall determine whether the
evaluation is adequate and whether the student has a disability
which adversely affects the student’s educational pertormance
and because of that disability needs special education.

(6) The child study team shall prepare a written report of
the results of the evaluation. The report shall include =2
summary statement of the basis for making the determination that
the student has a disablility and needs special education and
related services. Each lccal =ducaticnal agency team member
shall certify in writing whether the report reflects his or her
conclusion. If it does not reflect his or her conclusion, the
team member shall submit a separate statement presenting his or
her conclusions.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403)

RULE. XXXI COMPOSITION QF A CHILD STUDY TEAM (1) The
evaluation is made by the multidisciplinary child study team
including the following members:

(a) A local educational agency principal or administrative
designee who has authority to provide or supervise the provision
of special education services:

(i) if the 1local educational agency does not employ a
principal, the county school superintendent or spacial education
cooperative director.

(b) The student’s regular education teacher:

(i) if the student has more than one regular education
teacher, one of the regular education teachers or a school
counselor may represent the teachers;

(ii) if the student is not enrolled in public schoeol, a
regular education teacher who teaches grades or subjects
appropriate for the student’s age; and

(iii) if the student is age 5 and not enrclled in public
school, the regular education teacher shall be a teacher with
elementary education endorsement. If the student is age 3 or 4,
a regular education teacher is not required to participate.

(c) The student’s special education teacher when the
student is already receiving special education:
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(i) if the student is not receiving special education, the
special education teacher who will be most likely to serve the
student in the event that the student needs special education
services shall be appointed; and

(ii) 1if the student is suspected of having a speech/
language impairment, the special education teacher may be the
speech/language pathologist.

(d) one or both of the student’s parents.

(e) the student, where appropriate.

(f) when the student is enrolled in a private school, a
representative from the private school; and

(g) at least one teacher or other specialist with knowledge
in the area of suspected disability. For specific digabilities,
the following specialists or teachers are required:

(i) serious emotional disturbance or specific learning
disability or cognitive delay; a school psychologist.

(ii) speech/language impairment, deaf/blindness, traumatic
brain injury; a speech/language pathologist;

(iii) autism; a school psychologist and speech/language
pathologist; and

(iv) deafness or hearing impairment; a speech/language
pathologist or audiologist.

(2) The local educational agency may invite other
specialists when such specialists are needed to complete a
comprehensive evaluation.

(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403, MCA)

& ITERIA FOR IDENTIFICATIO [ODENT 2
HAVING AUTISM (1) The student may be identified as having autis
if written documentation supports the existence of a
developmental disability that was present before the student was
three years old and if the student has a communication
disability in verbal or nonverbal c¢ommunication and social
interaction.

(2) The student may not be identified as having autism if
the =student has a hearing impairment, serious emotional
disturbance or gleocbal cognitive defects in which the student
exhibit "autistic-like" behavior.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

W
DISABILITIES AGE 3-5 (1) A student may be identified as being a
child with disabilities if the child is 3, 4, or 5 years old and
experiences a severe delay in development. A severe delay in
development means;

(a) the child functions at a developmental level 2 or more
standard deviations below the norm in any one area of
development or 1.5 standard deviations below the norm in 2 or
more areas of development; and

{(b) the areas of development include one or more of the
following areas: cognitive development, physical development.,
communication development, social and emctional development, or
adaptive functioning skills.

(2) The student may not be identified as a c¢hild with

9-5/13/93 MAR Notice No. 10-2-%4



~798~

disabilities if the student’s delay in development is due to
factors related to environment, economic disadvantage, or
cultura}l difference.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

HAVING COGNITIVE DELAY (1) The student may be identifxed as
having cognitive delay if the student has a significantly
subaverage general intellectual functioning and significant
deficits in adaptive behavior and educational parformance,
especially in the area of application of basic academic skills
in daily lite activities.

(2) General intellactual functioning means performance on
a standardized intelligence test that measures general cognitive
ability rather than one limited facet of ability.

(a) Significantly subaverage general intellectual
functioning is defined as two or more standard deviations below
the population mean on a standardized intelligence test. Error
in test measurement requires clinical judgment for students who
score near two standard deviations below the mean.

(b) The presence of subaverage general intellectual
functioning must occur during the developmental period dafined
as the period of time between conception and the 18th birthday.

(3) Deficits in adaptive behavior is defined as significant
limitations in the student’s effectiveness in meeting the
standards of personal independence, interpersonal communication,
and social responsibility expected for the student’s age/grade
peers and cultural group as measured by standardized instruments
or professionally recognized scales.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

RULE_ XXX\ R A N IT_A
= (1) The studant has both deafnass or haar1ng

impairment and vision impairment and severe communication
problems that severely restricts the student’s ability to
compunicate and participate in education programs solely for
studentgs with deafnass or blindness. Written documentation
shall include description of:

(a) existence of a hearing impairment, deafness and vision
impairment as defined in RULE XXXVI, RULE XXXVIII, and RULE XLV;

(b) significant deficits in speech/language performance as
defined in RULE XXXVIII; and

(¢) the impact of impairments on other developmental and
educational problems is so severe that multiple disabilities
special education and related services are required.
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

RULE _XXXVI __ CRITERIA FOR IDENTIFICATION OF STUDENT AS
HAVING DEAFNESS (1) The student has a hearing impairment so
severe that the student is impaired in processing linguistic
information, with or without amplification, to the extent that
prevents the auditory channel from being the primary mode of
learning speech and language.

(2) The student’s educational performance is adversely
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affected as documented by specific examples. The results and
analysis of a current assessment of language development as
measured by standardized tests or professionally recognized
scales appropriate to age level and administered individually is
required prior to identificatiocn.

(AUTH: 20-7-401, 20~7-403, MCA; IMP: 20-7-403, MCA)

RULE XXXVII __CRITERIA FOR IDENTIFICATION OF STUDENT AS
HAVING EMOTIONAL DISTURBANGE (1) The student has emoticnal

disturbance 1if an emoticnal or behavioral condition exists in
which cne or more of the following characteristics are present:

(a) an inabjlity to uild or maintain satisfactory
relationships with peers and teachers;

(b) inappropriate types of behavior or feelings under
normal circumstances including behaviors which are psychotic or
bizarre in nature or behaviors which are atypical and for which
no observable reason exists;

{c) a general, pervasive mood of unhappineseé or depression
including major depression and dysthymia but excluding normal
grief reactions;

{d) a tendency to develop physical symptoms or feavs
associated with personal or school problems including separatisn
anxiety, avoidant disorder and overanxious disorder; or

(e) schizophrenia.

(2) For each of the conditions in subsection (1), the
condition must meet the criteria of having been present to a
marked degree, over a long period of time and adversely
affecting the student’s educational performance.

(3) The student may not be identified as having emotional
disturbance if:

(a) learning problems are primarily because of visual
impairment, hearing impairment, orthopedic impairment, cognitive
delay, cultural factors or limited educational opportunity; or

(b) common disciplinary problem behaviors (e.g., truancy,
smoking, breaking school conduct rules) are the sole criteria
for determining existence of emotional disturbance. Common
disciplinary problem behaviors cannot be used as the sole
criteria for recommending special education and related
services. :

(4) The student may be identified as having emotional
disturbance only when:

(a) the student has been observed by two or more persons at
separate times and places, each of which cite and corroborate
specific behaviore which, in the aggregate, provide foundation
for probable concern for emotional disturbance;

(k) the local educational agency has attempted at least two
intervention techniques. These interventions may include, but
are not limited to, changes in student’s regular class schedule,
curriculum, and/or teacher, school counseling or use of
community resources; and

{c) written documentation of the observations and
interventions are provided. Written documentation shall
include:

(i) dated and signed documented anecdotal records of
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behavioral observations made in mmltiple settings (i.e., in
addition te the classroom setting congider playground,
cafeteria, school bpus, hallway, etc.) and showing that the
student’s disability is evident in other +than the s#chool
classroomn environment;

(ii) a social or developmental history compiled directly
from the parent(s) and/or records, when parents are not
available; and

(iii) documentation of at least two different intervention
techniques that have been tried in the regular classroom and the
effect of each.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

: C T OR IF,

HAVING A _HEARING IMPAIRMENT (1) The student may be identified as
having a hearing impairment if the student has an organic
hearing loss in excess of 20 dB better ear average in the speech
range (500, 1,000, 2,000 Hz), unaided, or has a history of
fluctuating hearing loss which has interrupted the normal
acquisition cof speech and language and continues to adversely
affect educational performance. Adversely affect the student’s
educational performance means that the student’s ability to
learn in the regular education setting remains severely affected
even wvhern classroom interventions are applied or accommodationg
provided, to the degree that the student needs special aducation
and related services.

(2) Each scheool district shall ensure that auditory
trainers or hearing aids worn in school by students with hearing
impairments are functioning properly.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

(%)

(1) The student has an orthopedic
impairment as diagnosed or confirmed by a qualified wmedical
practitioner which substantially 1limits normal function of
muscles and joints due to congenital anomaly, disease or
permanent injury and adversely affects the student’s ability to
learn or participate in education programs. "Substantially
limits" requires specific examples of the adverse impact of the
orthopedic impairment on the student’s educational performance
and written documentation of:

(a) the effect of +the orthopedic impairment on the
student’s ability teo participate in educational programs
including vocational and physical education programs;

(b) the effect of medications, treatments or other medical
interventions on the student’s educational performance;

(c) the results of a physical therapy and/or occupational
therapy evaluation which describes the need for therapy as
related to educational performance; and

(@) accommodations or interventions tried in regular
education including, if appropriate, modifications to program
requirements, schedules or facilities.

(AUTH: 20-7-401, 20~7-403, MCA; IMP: 20-7-403, MCA)
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(1) The student shall be considered as a
full-time special education student, i.e., that they spend more
than 50 percent of their time in school receiving special
education or related services.

(2) The student shall have a minimum of two concomitant
disabilities, one of which must be cognitive delay, hearing
impairment, deafness, visual impairment, orthopedic impairment
or other health impairment.

(a) If the student has only two, one cannot be a speach-
language impairment or specific learning disability.

(b) The student cannot be identified as having
deaf/blindness.

(3) Each disability shall be individually identified in
accordance with RULE XXXII through RULE XLV.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

\
QTHER HEALTH IMPAIRMENT (1) The student may be 1dent1fxad as
having other health impairments if the student has chronic or
acute health problems, or disorders of the cardiorespiratory or
central nervous systems, or other profound health circumstances,
or degenerative health or medical condition as diagnosed or
confirmed by a physician which substantially Jlimits the
student’s strength, vitality or alertnegs or ability to learn or
participate in education programs.

(2) Substantially limits means that the student’s ability
to learn in the reqular education sgetting remains severely
affected even when classroom interventions are applied or
accommodations provided, to the degree that the student needs
special education and related services. Written documentation
shall include specific examples of the adverse affect of the
medical condition on the student’s educational performance
including school attendance, effect of medications, treatments
or other medical interventions, and written documentation of the
interventions or accommodations.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

(1) The student may be 1dant1fled
as having a specific learning disability if, when provided
learning experiences appropriate to the student’s age and
ability levels:

(a) the student’s rate of achievement relative to the
student’s age and ability levels remains below expectations and
the student does not achieve commensurate with his or her age
and ability levels in one or more of the areas listed in
subsection (1) (b);

(b) the student has a severe discrepancy between the
student’s intellectual ability and academic achievement in one
or more of the following areas: oral expression, listening
comprehension, written expression, basic reading skill, raadlng
comprehension, mathematics calculation, mathematics reasoning;
and
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(c) the severe discrepancy between ability and achievement
is not correctable without special education and related
services,

(i) For initial identification, a severe disecrepancy is
defined as a 50 percent or higher probability of a two standard
deviation discrepancy between general cognitive ability and
achievement in one or more of the areas identified in subsection
(1) (b) when adjusted for regression to the mean. Error in test
measurement requires clinical judgment for students who ecore
near 2 standard deviations below the population mean.

(ii) wWhen standardized test instruments do not provide
valid assessment results for determining the two standard
deviation discrepancy, any alternative assessment procedure
utilized shall determine that a discrepancy between ability and
achievement exists at a level of severity similar to a two
standard deviation discrepancy. In making this judgment, the
cnild study team shall document the basis for concluding that
standardized test instruments when applied to this student are
not valid and verify with specific examples that the student’s
ability to learn in the regular education setting in one or more
of the areas listed in subsection (1)(b) remains severely
affected even when classroom interventions are applied.

(2) The student may not be identified as having a specific
learning disability if the sevare discrepancy between ability
and achievement is primarily due to visual impairment, hearing
impairment, orthopedic impairment, cognitive delay or emotional
disturbance, or environmental, cultural or economic factors.

(3) The student may be identified as having a specific
learning disability only when written documentation supports
that:

{(a) the student has had opportunities to learn commensurate
with the student’s age and abilities;

(b) at least two intervention techniques have been tried in
the regular classroom and that the student’s ability remains
severely affected; and

(¢) educationally relevant medical findings, if any, have
been considered.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

- (1) “The student may be
identified as having a speech~language impairment if the student
has a significant deviation 1in speech such as fluency,
articulation or voice, or in ability to decode or encode oral
language which involves phonology, morphology, semantics or
pragmatics or a combination thereof.

(a) The student has a significant deviation in oral
performance if the student’s performance on standardized test is
2 standard deviations below the population mean, or between 1.5
and 2 standard deviations below the population mean and there is
documented evidence over a 6 month period prior to the current
evaluation of no improvement in the speech-language performance
of the student even with regular classroom interventions.

(k) For articulation, a significant deviation is consistent
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articulation errors persisting one year beyond the highest age
when 90 percent of the students have acquired the sounds based
upon specific developmental norms.

(c) If norm referenced procedures are not used, alternative
assessment procedures must substantiate a significant deviation
from the norm.

(2) The student may be identified as having a speech-
language impairment only when written documentation of the
student’s interpersonal communication effectiveness in a variety
of educational settings by the teacher and parent and speech-
language pathologiszt, and others as appropriate supports the
adverse educational affect of the speech-language impairment.

(3) The student may not be identified as having a speech-
language impairment if the speech or language problems primarily
result from environmental or cultural factors.

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

RITERILA R £ ATION AS HAVIN AUMAL
BRAIN INJURY (1) The student may be identified as having
traumatic brain injury if the student has:

(a) an acquired injury to the brain caused by extarnal
physical force as diagnosed or confirmed by a physician;

(b) the injury results in total or partial functional
disability or psycho-social disability, or both; and

(c) the student’s educational performance is adversely
affected to the degree that the student needs special education
related services.

(2) Written documentation shall include specific examples
of the severe effect of the injury on the student’s educational
performance including school attendance, loss or retention cf
previously acguired skills and knowledge, and student’s
social/interpersonal skills.

(3) The student may not be identified as having a traumatic
brain injury if the disability is primarily due to injury to the
brain that is congenital, degenerative, or a result of infection
or disease,

(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

R GR ERLA R REN ;)
VISUAL IMPAIRMENT (1) The student may be
visual impairment if the student has a:
(a) visual acuity of 20/70 or less in the better eye with
correction or field of vision which at its widest diameter
subtends an angle of no greater than twenty (20) degrees in the
better eye with correction; and
(b) needs special education and related services.
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA)

N QF LUDENT A HAVIN
identified as having a

IMPLEMENTATION (1) At the beginning of each school year, each
local educational agency shall have in effect an individualized
education program for each child with disabilities whe is
receiving special education and related services from that
agency. An individualized education program shall:
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(a) be in effect before special education and related
services are provided to a student; and

(b) be implemented as soon as possible following the
meeting under RULE XLVII,

(2) Each local educational agency shall initiate and
conduct meetings for the purpose of developing, periodically
reviewing and, if appropriate, revising each student’s
individualized education program.

(a) A meeting to develop an individualized education
program for a student must be held within 30 days of the initial
determination that the student with disabilities needs special
education and related services.

(b) The individualized education program of each student
shall be reviewed in acccrdance with 34 CFR 300.340-300.550,

(i) A meeting for this purpose shall be held at least once
a year.

(ii) The wperiodic review of the IEP shall include
cdocumentation of the student’s performance in meeting the annual
goals and short ferm objectives identified on the student’s IEP.

(3) Within a2 short time of enrollment of a student with
disabilities, a local educational agency shall initiate
procedures to develop, review and, if appropriate, revise the
individualized education program.

(a) If a student with disabilities enrolls with a ceopy of
the student’s current individualized education program, the
local educational agency in which the student enrolls may adopt
the student’s current IEP if an IEP meeting is held in
conformance with RULE XIWII and the parent and local educational
agency agree on the placement.

(b) If a student with disabilities enrolls without a copy
of the student’s current IEP, the local educational agency in
which the student enrolls shall initiate procedures to determine
the student’s eligibility for services under IDEA and, if appro-
priate, develop an IEP.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

RULE XLVII COMPOSITION OF INDIVIDUALIZED EDUCATION PROGRAM
TEAM (1) The individualized education program meeting shall
include the following participants:

(a) principal or administrative designee or representative
of the local educational agency, other than the student’s
special education teacher who is gqualified to provide, or
supervise the provision of, special education; and

(b) the student’s reqular education teachers and special
education teachers who have responsibility for implementing the
student’s individualized education program.

(i) If the student has more than one teacher, the local
educational agency shall designate which teacher will
participate in the meeting. A school counselor may represent
the regular education teacher.

(ii) If the =student is identified as bhaving a
speech/language impairment, the special education teacher could
be the speech/language pathologist.

(iii) If the student is age 3 or 4 a regular education
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teacher is not required.

(c) one or both of the student’s parents; and

(d) whenever appropriata, the student.

(2) For a student with disabilities who has been avaluated
for the first time, the local educational agency shall insure
that a member of the evaluation team or a representative of the
local educational agency who 1is Xknowledgeable about the
evaluation procedurss used with the student and is familiar with
the rasults of the evaluation.

(3) For a student with disabillties who is enrolled in a
private school and receives special education and related
services from the local educaticnal agency, the local
educational agency shall insure that a representative of the
private school attaends each meeting.

{a) If the representative cannot attend, the agancy shall
use other methods to insure participation by the private school,
including individual or conférence telephone calls.

{b) If the rapresentative doas not attend the meeting, the
loca)] educational agency shall keep dJdocumentation of its
attampts to insure participation by the private school.

{4) If the purpose of the meeting is the consideration of
trangition services for a student with disabilities, the local
educational agency shall insure that tha student with
disabilities and a representative of any other agency that is
likely to be responsible for providing or paying for transition
services participates in the meeting.

{a) If the student with disabilities doas not attend, the
local educational agency shall take other steps to ensure that
the student’s prefarencss and interests ars considered.

(b) If a representative of an agency invited to participate
doas not attend the meeting, the local aducational agency ehall
take other steps such as individual or conterence telephane
calls, written correspondernice or agency visits to obtain the
participation of the other agency in the planning of any
trangition aservices.

(5) In interpreting evaluation data and in making placement
decisions, the local educational agency shall insure that the
placement decision is made by persons knowledgeable about the
student, the meaning of the evaluation data, and the placement
options.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

(1) A student shall be
considered eligible to receive related sarvices only when the
related service is necessary for the student to benefit fron the
student’s special education and the student has an IEP developed
in accordance with IDEA and the related service is:

{&) necessary to support achievement of one or more of the
goals or short-term objectives on the student’s IEP; and

{b) needed during school hours or during prescribed
aducational activity.

(2) BEBach related service must ba identified on the
student’s IEP, the projected dates for injtiation of services
and tre anticipated duration of the services identified, and,
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when appropriate, goals and short-term objectives developed.
{3) Related services shall be provided at no cost to the

parent.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

RULE IL IEP ACCOUNIABILITY (1) No local educational
agency, teacher or other person may be held accountable if a
student with disabilities does not achieve the growth projected
in the annual goals and short term instructional objectives
identified in the student’s IEP. :

(AUTH: 20~7-403, 20-7-414, MCA; IMP: 20~7-403, MCA)

(1) In determining the educational placement of a student
with disabilities, the individualized education program team
must -

(a) review and draw upon information from a variety of
sources, including aptitude and achievement +tests, teacher
recommendations, physical condition, social or cultural
background, and adaptive behavior and a review of previous
annual reviews of individualized education programs; and

(b) ensure that information obtained from all of these
sources is documented and carefully considered; and

(c) ensure that the placement decision is made by a group
of persons knowledgeable about the student, the meaning of the
evaluation data, and the placement options.

(2) The individualized education program team must insure
that all decisions regarding the student’s placement are made in
conformance with RULE L and ARM 10.16.1310, and that placement
is not based upon the category of disability.

(3) The educational placement of a student with
disabilities shall be with students without disabilities in
chronologically age appropriate clasgroom settings and schools
unless otherwise determined by the individualized education
program team.

(4) If the educational placement of a student with
disabilities is outside of the regular educational environment,
the student shall be placed in the educational setting that
affords the student most interaction with children without
disabilities and which meets the requirements of the
individualized education program.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20~7-403, MCA)

0 (1) Services, equipment, supplies,
facilities and space allocation for special education and
related services must be comparable to services, equipment and
facilities for students without disabilities.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

Of (1) A student
with disabilities shall receive the same opportunity to attend
school under provisions of section 20-1-302, MCA, as students
without disabilitjes unless the individualized education program
requires other arrangements.
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(2) The individualized education program team shall
determine at least annually whether a student with disabilitiaes
receives an extended school year program. The determination of
eligibility for extended school year program shall include a
statement that:

(a) identifies goals and objectives on the individualized
education program which must be addressed in a continuous
program to prevent significant skill regression; and

(b) indicates the student’s inability to maintain learned
ekills over a break in educational programming and the student’s
inability to recover her or his loss 1limits the student’s
educational progress.

(3) For students who are eligible for special education or
special education and related services under IDEA and whose
third birthday occurs during the summer prior to the school year
in which he or she is eligible for services from the local
educational agency, the individualized education program team
shall consider whether the student receives an extended school
year program.

(AUTH: 20-7-403, 20-~7-414, MCA; IMP: 20-7-403, MCA)

RULE __LITT  PROMOTION/RETENTION OF _STUDENTS  WITH
DISABILITIES (1) A student with disabilities shall be promoted
or retained according to local educational agency criteria
unless specific learner outcomes are waived in the student’s
IEP.

(2) A student with disabilities who has completed a
prescribed course of studies shall be eligible for graduation
from high school.

(a) A student who has successfully completed the goals on
the IEP shall have completed a prescribed course of study.

(b) Documentation of completion of the annual goals shal}l
be included in the periodic review of the IEP.

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA)

R ULE o . . :

(1) The otrxce of public instruction shall establish
procedures for the development and conduct of a comprehensive
system of personnel developmant which includes inservice,
preservice, and technical assistance training for regular
aducation teachers, special education teachers, school
administrators and related service providers. The procedures
shall include:

(a) An annual statewide needs assesspent to be conducted
before June 1 of each year to determine if:

(i) a sufficient number of gqualified personnel are
available in the state;

(ii) inservice and technical assistance personnal
development programs are needed in specific areas related to the
provision of special education and related services; and

(iii) preservice preparation of new personnel is needed.

(k) An annual program plan which provides a detailed
structure for personnel planning and focuses on preservice and
inservice education needs and which describes procedures for:
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(1) acquiring, reviewing and disseminating to regular and
special educatjon teachers, teacher aides and instructional
asgistants, administrators and related service providers
significant information about promising educational practices
proven effective through research or demonstration;

(ii) providing technical assistance to local education
agencies, educational cooperatives, state operated programs and
private programs serving state agency placed students with
disabilities; and

(1ii) identifying state, local and regional resources which
will aseist in meeting the state’s personnel preparation needs.

(2) The superintendent of public¢ instruction shall appoint
a comprehensive system of personnel development council to
ensure that public and private institutions of higher education
and other agencies and organizations having an interast in the
preparation of personnel for the education of students with
disabilities have an opportunity to participate fully in the
development, review and annual updating of the state
comprehensive system of perscnnel development. The council
shall:

(a) develop a long-range personnel development plan and
evaluate effectiveness of state personnel training activities in
meeting the plan and make recommendations for inservice,
preservice and technical assistance programe on an annual bhasis;

(b) establish procedures to ensure collaboration and
coordination of office of public instruction and local
educational agency efforts in <the utilization of current
techneology and training technigues in meeting the personnel
development needs and use of appropriate networks, linkages and
databases; and

(c) prepare a written report on recommendations regarding
personnel preparation to the superintendent of public
instruction and the state special education advisory panel.
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20~7-403, MCA)

RULE LV ___ SPECIAL  EDUCATION PROFESSIONAL  STAFF
QUALIFICATIONS (1) Any teacher providing special education and
related services to students with disabilities shall hold a
current Montana teaching certificate with appropriate
endorsetents.

(a) A special education teacher must hold a current Montana
teaching certificate with an endorsement in special education.

(b) A teacher of homebound or hospitalized students must
hold a current Montana teaching certificate.

(c) A school psycholeogist must hold a current Montana Class
6 teaching certificate.

(d) Supervisors of special education teaching personnel
must have a Class III administrator’s certificate with a
principal’s endorsement or a supervisor’s endorsement in special
education.

(2) All special education and related services for students
with disabilities shal)l be provided under the direction of
qualified personnel.

(3) Each local educational agency must require that each
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administrator which provides or supervises the provision of
spacial education and relatad services to students with
disabilities, obtains specific skills which enable the
administrator to deal effectively with students with
disabilities. These gkills may be obtained through formal
training or inservice training.

(4) Each local educational agency must Yequire that each
teacher who implements education services to students with
disabilities, obtains specific skills which enable the teacher
to deal effectively with students with disabilities under the
teacher’s supervision. These skills may be obtained through
formal training or inservice training or consultation.

(5) A professional person (i.e., occupational therapist,
phygical therapist, social worker, psychiatrist, nurse,
audiologist, speech/language pathologist, recreational
therapist, professional counselor or physician) providing
special education and related services to students with
disabilities under this section shall hold a license from the
appropriate state authority and meet the appropriate
professional requirements that are based on the highest entry
level requirements in the State applicable to the professjon or
discipline.

(6) A teacher aide or instructional assistant ghall meet
current office of public instruction accreditation standards
under ARM 10.55.707.

(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA)

; A Gl 'L

(1) A 1ocal educational agency shall prov1de Btudents with
disabilities enrolled in private schooles with a genuine
opportunity for egquitable participation in special education and
related services in accordance with 34 CFR 76.650 through 34 CFR
76.670.
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7~403, MCA)

(1) If the local educational agency where the student lives
has made available a free appropriate public education to a
student with disabilities and the student is voluntarily
enrolled in a private school by the student’s parent, the local
educational agency in which the private school is located is
responsible for services under 34 CFR 300.450.

(2) If a student with disabilities is voluntarily enrolled
by the student’s parent in a private school outside of the local
educational agency where the student 1lives, the 1local
educational agency where the student lives shall make available
a free appropriate public education.

(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA)

RULE LVIII _ SPECIAL EDUCATION AND RELATED SERVICES WHEN

(1) If a student with disabilities attends a Jlocal
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educational agency outside of the district of residence of the
student because of the actions of another public agency such as
departments of family services or social and rehabilitation
services or corrections and human services, the local
educational agency ih which the student lives shall initiate
meetings to develop, review . or revise the student’s
individualized education progran.

(a) The local educational agency shall ensure participation
in the IEP meeting by a representative of the district of
residence.

(b) iIf the representative cannot attend, the agency shall
use other methods to ensure participation by the district of
residence.

(2) If a student with disabilities attends a local
educational agency outside of the district of residence of the
student when such local educational agency has open enrollment
policies, the local educational agency which provides education
to the student shall ensure that the student recsives a free
appropriate public education.

(AUTH: 20-7-202, 20-7-403, MCGA; TMP: 20-~7-403, MCA)

JCATTONAL AGENGCY (1) If a student with disabilities
is placed by =2 public agency, such as departments of family
services or social and rehabilitation services or corrections
and human services, in a residential treatment facility or
children’s psychiatric hospital according to section 20-7-435,
MCA, the regidential treatwment facility or hospital shall
initiate meetings to develop, review or revise the studant’s
individualized education program.

(a) The residential treatment facility or children’s
psychiatric hespital shall ensure participation in the IEP
meeting by a representative of the local educational agency in
which the facility is located. If the representative cannot
attend, the residential treatment facility or hospital ghall use
other methods to ensure participation by local educational
agency in which the facility is located.

(b) The local educaticnal agency in which the facility is
located shall ensure that the parents and the district of
residence representative are involved in any decision about the
student’s individualized educational program and agree to any
proposed changes in the program before those changes are
implemented.

(c) The local educational agency in which the facility is
located and the office of public instruction are responsible for
ensuring compliance with IDEA.

(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA)

6. The rules and rule changes are necessary to conform our
rules to Federal and State law and to receive Federal funds.

6. Interested persons may submit their data, views or
arguments concerning the proposed rule changes in writing to the
Office of Public Instruction, Room 106, State Capitol, Helena,
Montana 59620, no later than 5:00 p.m. on June 14, 1993,
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7. An official of the Legal Services Unit, Office of
Public Instruction, has been designated to preside over and
conduct the hearing.

Rule Reviewer
Office of Public Instruction Office of Public Instruction

Certified to the Secretary of State May 3, 1993
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING ON

of Rule 11.12.401 pertaining ) THE PROPOSED AMENDMENT OF

to adnministration of youth ) RULE 11.12.401 PERTAINING TO

group homes. } ADMINISTRATION oF YOUTH
)} GROUP HOMES.

TQ: All Interested Persons.

1. On June 2, 1993, at 1:30 p.m., a public hearing will be
held in the second-floor conference room of the Department of
Family Services, located at 48 North Last Chance Gulch, Helena,
Montana, to consider the amendment of Rule 11.12.401 pertaining
to administration of youth group homes.

2. The rule as proposed to be amended read as follows:

11.12.401 YOUTH GROUP__ HOME, ADMINISTRATION (1) The
youth group home shall be a nonprofit or for profit corporation
registered under the 1laws of Montana or under direct
administration of a unit of state, local or tribal government.

{2) No group home staff person shall:

{a) serve as a member of the board of directors of the
corporation; or

ercise some o t owers tha wou e

otherwise exercjised by the board of directors of the corporation.

3 No ou omg sha e located in a structure which was

he ivate resjdence of a ou ol sta erson prioyr to
incor tion.

{4) The prohjbitjons provided under subsegtions (2) and (3)

of this rule apply to facjilities submittipg their initjal

application for licensure as a droup home after [{the effective
date of this amendment].

Subsections (2) through (4) remain the same except they are
re—-numbered (5) through (7).

AUTH: Sec. 41-3-1142; 52-2-1131, MCA.
IMP: Sec. 41-3-13142; 52-2-113, MCA.

3. The proposed amendment is reasonably necessary to
prohibit development of youth group home corporations controlled
by staff, and/or youth group homes located in a structure which
was previously the private residence of the staff.

Recently, families operating youth foster care homes have
requested re-licensure as youth group homes, and have formed
corporations for the purpose of meeting the incorporation
requirement of ARM 11.12.401. These homes have been licensed as
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youth group homes, and the department does not intend that their
group home licensure or re-licensure be discontinued under this
rule-making.

However, this rule-making proposes to prohibit further creation of
staff-run corporations or corporations located in the former
private residences of the staff. Proliferation of youth group
homes through incorporation of private residences threatens the
ability of the department to maintain continuity of services in
youth group homes.

Corporations dependent on control by single family in the former
residence of the family are less likely to continue in existence
in the event the family experiences some substantial change.
Facilities that are not dependent on the ability of the staff to
use the facility as a private residence generally operate through
changes in staff, changes in the corporation’s board of directors,
and changes in the officers of the corporation.

This rule-making is authorized as reasonably necessary to
implement the system of children’s services regquired under Section
$2-2-111, MCA, and a system of youth care facility licensure
mandated under Section 41-3-1142, MCA.

4. Interested persons mway submit " their data, views or
arguments to the proposed amendment either orally or in writing at
the hearing. Written data, views or arguments may also be

submitted to the Office of Legal Affairs, Department of Family
Services, 48 North ILast Chanhce Gulch, P.0. Box 8005, Helena,
Montana 59604, no later than June 11, 1993.

5. The Office of Legal Affairs, Department of Family
Services, has been designated to preside over and conduct the
hearing.

DEPARTHENT OF FAMILY SERVICES

. h .
Jkgank Hudson, Director

n Melcher, Rule Reviewer

Certified to the Secretary of State, May 3, 1993.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.14.501-505, 508, 509, 514,) FOR PROPOSED AMENDMENT
516, 520-521, 526, 701-708, 71i0- ) OF RULES AND ADOPTION OF
711, 713-715, 717 and new rules ) NEW RULES I-IV
I-IV dealing with solid waste )
management )

(Solid Waste)

To: All Interested Persons

1. On June 2, 1993, at 9:00 a.m., the department will hold
a public hearing in Room 325 of the State Capitol, Helena, Mon-
tana, to ceonsider the amendment of the above-captioned rules and
the adoption of new rules.

2. The eftective date of these amendments and new rules
will be October 9, 1993, with the exception of Rule IV, which
will be effective April 9, 1994,

.3, The proposed amendments and new rules appear as follows
(new material is underlined; material to be deleted is inter-
lined):

16.14.501 PURPOSE AND APPLICABILITY (1) The purpose of
this subchapter is to provide uniform standards f£er governing the
storage, treatment, recycling, recovery, and disposal of solid
wastes—ineiuding—rarardous-—Wastes——and—for—the transpert—of
hasardeus-vwastes

(2) mwm—%eqmmmmpeﬁmmw

-l
induserial—waste as—defined—in seetiorF55-303(2 ) —MCA—are

. 3 blishod il e
ferwS—MECA- The_rules in this subchapter are adopted to dis-—
charge the department’s respongibilities under Title 75, chapter
10, part 2. MCA. "The Montana Solid Waste Management Act", by
adopting ru)es governing solid waste management systems.

N These rules apply te owners and operators of splid
waste management systems, except ag otherwise specifically pro-

vided in this subchapter.
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCh

16.14.502 DEFINITIONS In addition to the terms defined in
75-10-203, MCA, &s as used in this subchapter, the following
terms shall have the meanings or interpretations shown below:

(1) Remains the same.

(2) Mactive life" ans the perjod of operation beginning
with the initial receipt of solid waste and ending at completion
of closure activities jin accordance with [RULE II].

(3} ractive portion" means that part of a facility or unit
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{9 MCo s0i i " ecompact ive or

amended sojil with a minimum thickness o: three feet with adecquate
i re content compactio chieve a hyd i onguctiv-
i less [ a o » sec, -

(10) "Construction and demolition waste' means the waste
buildin g mg;g;;glg, packaging, gnd rqpble resulting from con-
struc it eyations on

pavements, houses, commercial bgilg;ngs, gng other structures.
"Contain ite" means a so id waste mana ement facjil-
e e ction of solid
waste that is generated by more than gne household or firm and

"Director" s ief adminjstratijve officer of

the department o th and enviro nt s¢ien es.
14 "Disease_ ve h od t £ s osgui-
toes, or other animals, includi insect ble of transmit-

(5) Remains the same but is renumbered (15).
fA6)  “Exigting upit" mweaps any solid waste disposal unit
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that is receivi s0lid was as _of Octobe . Wast
placement in existindg units must be consistent with past overat-
in actices or modified actices to ensure good man ment .

+6)(17) "“Facility" means a manufacturing, processing or as-
sembly establishment; a transportation terminal; or a treatment,
storage or disposal unit operated by a person at one site. The

t i udes al o s la d struc es, ot te-
ces, angd _improve on. t a jcense nlj
used _for the age, t ment or dispos o olid waste.
(7) Remains the same but is renumbered (18).
"G n n w
classificatjo stabljished i 6.20,1002.
"Gro wate it ds" means the st

water i S in 16.20.1003.

M&L&Lﬂh___&t__m_m_.sg;ld waste generated
b factu not zaydous
was ted de. su e e SQ onser-
vation_and Recove Act C . The te includes, b t is neo
limited to, waste resulti om e fo win nufacturi
ocesses: lectric pow neration: rtili agricultura
chemicals; food and_relate roducts/by—products; jnorganic
chemicals; iron and steel manufagturing; leather and leather
products; nonferrous metals manufacturing/foundries; organic
chemicals; lastjcs and resins acturing; pulp an aper
industry; rubber and miscellaneous plastic products; stone,
ass, clay, and ¢ £ oducts; textile manufacturing; trans-
ortation equipment; and w treatment.
(22) "Infectious waste! means waste defined in
75-10-1003(4), MCa,
(23) "Land application unit™ means an area where wastes are
applied onto or incorporated into the soil surface (excluding
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the waste

lagd:xll may be publicly or privately owned. A MSWLF unit may
be_a \% i jstj n-
sion.
n W 1+ 3 W 3 ‘t ht
h ot r jved w i
! " t of o id waste
without:
lél tempera-
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4 "Owner" means the rs [<Ie] cility o ar
of a facjlity.
(35) "PCB wastes™ means those polyghlorinated biphenvls or
P items_subject to ation under 40 ¢ Part 763.

6 "oualifi ou scjentist" means_a scientist

or engineer who s recejved a ba alaureate o ost-graduate
egree _in natural sg;gnceq or g; gg;; g and has_ gufficient
traln; ng.  and exverience oun: drolo and related
fields as way be demonstra te v state registratio ofessional
certifications, or completicn of accredited universjity programs

that enahle that individual to make sound professional judgements
1 grennd watey monitoring aminant fate and trans-
ggzt. and_corrective action.

(14) Remains the same but is renumbered (37).

(38) _ '"Regulated hazardous waste" means a solid waste that
is_a hagardous waste. as defined in 40 CFR 261.3, that is not
excluded from reculation as a hazardous waste under 40 _CFR
261.4({k) or wase npt denerated by a conditionally exempt swmall
quantity dgenerator as defined in 40 CFR 261.5.

{iéﬁ-wﬂﬂe&aﬁfﬁemfeeﬁwe%y&qmsaﬁs-%he—feeavery—e%—ma%er&a}—es

+%6f~*&ﬂﬁnﬂﬂﬂ£&teew reiy-—Faeiiityl-neano-a-faetiby -at-which
Sote-wWairce— I S-pEovessea—{ Hi—Ehe-purpese—of-exbracting-converting
*ee«-ene-sgy—- wr-otherwise—5aparating-and-preparing—selid-voste—for

f&~+-hﬁesaﬁfee~feea%ery—sy9%enm~ﬂeaaﬁﬁrae&§é—waet€wﬁaﬂagew
wept—eysten wiich-previdoes—£Lfer—the collection,—separation—reey—
e%e;@y—4a&~yaeevefymﬂé—iaafié—vaﬂ%esT—iae&udtﬁg—d&sposa&—ef—ﬂea-

overakbl ste—res

{39 "Run- fo“ mgans any rainwater eachat or other
liguid that drains over land from an art of a facili

(40} “Runh- on" means any rainwater, leachate, or other
liguig that drains over land to a a ilit

(41) "Qaturated zone" means that part of the earth‘s crust
in whi a vo jlled with water.

(42) "Seismic jmpgc; zone" means an area with a ten percent
or.greater nrobability that the maximum horizontal acceleration
in_lithjifi earth materia essed_as a percentage of the
earth’s gravitational pull (d), will exceed 0,109 in 250 vears.

(43) "Sewage sludge! means solid emji-soli or liguic
residue generated during the treatment domesti ewage ip _a
treatment works. Sewadge sludge includes, but jis not limited to,
domestic septage; scum or solids removed in ima secondary

dvanced wastewater treatment progesses; and material de-
rived from sewage sludge. Sewage sludde does not include ash

generated during the firipng of sewage gludge in a sewage sludae
incinerator or grit and screenings generated during the prelimi-

nary treatment of domesti¢ sewage in a treatment plant.
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35)(44) "Solid waste management system"
75-10-203, MCA, means a system which controls the storage, treat-
ment, recycling, recovery, or disposal of solid waste. &ueb—a
ayeten—may—b ;= 4—eof—one—or—mere—solid--vwaste—mantgement
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agui ithi e ity’ ope u
(23) Remains the same but 15 renumbered (50)‘

1 "Wagte ment. undar b4 eans a_vertijcal
surface locate t t h aulicall ad imit of the
unit. is verti surface extends do u rmest
agujifer,

{52) "Waste pile" or "pile" means any noncontainerized
accumulation of splid, nonflowing wasgte that is used for treat-

ment or storage.

(53). "Wetlands" means those areas that are jnupdated or
saturated urface or ground water at a fvegggncx and duration
sufficient to support, and tha* under normal ¢ircums ;agces do

support, 8 grevalance of vegetation typicall ted

saturated =oil conditior=. ¥Wetlands denerally includ Q swgmgs
parshes, bogs and similar areas.

AUTH: 75-10~204, MCA; IMP: 75-10-204, MCA

16.14.503 WASTE GROUTS {1} Efclid wastes are grouped based
on physical and chemical charactervistics which determine the
degree of care reguired in handlirg and disposal and the poten-
tial of the wastes for cauvsing env1ronmental degradation or
public heal=h hezards. Seclid wastes are categerized into three
two droups:

fﬂT—"GLUﬁp_K_WLJEL“

CFR—%SG—%“—~V!aﬂpﬂﬁu"ﬁﬁy—0%"?‘?*B@h—*ﬂeiﬂée—%he—%&%%ﬁﬂ*ﬁg*
+&+——Hﬂﬂiekyuk—aﬁé~&@ﬂeﬁ?&ﬂ waQ%esmeﬁeh-as—sep@ae«%aﬁk—puﬂpw

ey (a) Group II wastes include decomposable wastes and
mixed solid wastes containing decomposable material but exclude

regulated hazardous wastes., Examples include, but are not limit-
ed to, the following:
(i) municipal and domestic s9l1jid wastes such as garbage and

putrescible organic materials, paper, cardboard, cloth, glass,
metal, plastics, street sweepings, yard and garden wastes, di-
gested sewage treatment sludges, water treatment sludges, ashes,
dead animals, offal, discarded appliances, abandoned automobiles,
and hospital and medlcal facility wastes, provided that infec-
tious medieal wastes have been ined
rendered non-infectjous to prevent the danger of disease; and
(ii) commercial and industrial solid wastes such as packag-
ing materials, liquid or solid industrial process wastes which
are chemically or biclogically decomposable, crop residues,
manure, chemical fertilizers, construction and demolition wastes,
asphalt, and emptied pesticide containers which have been triple
rinsed or processed by methods approved by the department.
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4e¥(b) Group III wastes include wood wastes and non-water
soluble—esseptiatiy—inere solids. Examples include, but are not
limited to, the following:
(i)—(iii) Remain the same.
2 Clean f£ill is not redqulated under this subchapter.
AUTH: 75-10-204, MCA; IMP: 75-10~204, MCA

.50 o)

(1) Disposal sites facjlities are classified according to
their respective abilities to handle various types of solig
waste. Systems of acceptable disposal may entail containment of
waste with assured protection against leachate migration or may
take advantage of natural treatment processes such as evapora-
tion, chemical and microbiological degradation, filtration,
adsorption and attenuation. Solid waste management facilities
may involve ponds, pits, lagoons, land spreadlng areas, impound-
ments, or landfills. Although edtes facilities are broadly
classified as to the solid waste groups they may accept, specific
restrictions may be placed by the department on individual dis-
posal sites upnjts or disposal areas. As an example, many Class
IT landfills may not be acceptable sites places for the disposal
of Group II liguids or sludges. Such restrictions, if any are
warranted, shall be specified on the =o0lid waste management
system license.

(2) There are three two types of disposal sikesy facili-
ties: G}aas—iw Class IT and Class III.

able—& a1 —Jeimed L]

y(a) Generally, s&tes facilities licensed to operate as
Class II solid waste management systemg sites are capable of
receiving Group II and Group III wastes but not
requlated hazardouss wastes. Household refuse wagste, although it
may contain some &rewp—¥-solid Rousehold hazardous waste or other
nop-requlated hagzardous waste, may be disposed of at Class II
sikes i .
+te)y(b} 6Sites Facilities licensed as Class IXI sites land-
fille may accept only Group III wastes which are primarily inert
wvastes.

AUTH: 75-10-204, MCA; IMP: 75~10-204, MCA

MENT FACILITIES (l) There area—hmbe!—of-mgml_anﬁ_dgagn
requirements with which eki-three-si®e poth facjlity clagsifica-
tions must comply. In addition, there are other requirements
that are applicable only to spec1f1c classifications. The gener-
al Jocational requirements that all sites facilities must meet
include:

(a) A sufficient acreage of suitable land sah&ald must be
available for the solid waste dispesal-—area pana ent ;

(b) Remains the same.

(c) &3tes Fagjlities may not be located in a 100 year
floodplain;

(d) &3ees Fagjilities may be located only in areas which
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will prevent the pollution of ground and surface waters and
public e¥ and private water supply systems;

(e) Drainage structures must be installed where necessary
to prevent surface runoff from entering dispesal-—-area waste
management areas;

(f) Where underlying geological formations contain rock
fractures or fissures which may lead to pollution of the ground
water or areas in which springs exist that are hydraulically con-
nected to the a proposed site disposal facility, only Class IIX
sites disposa) facilitjes may be approved; and

(g) #iees—shall Facjlitjes must be located to allow for
reclamation and reuse of the land.

it
W
F
i
ik
H
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43+(2) Special requirements include:
) i g

(a) Fagilities licensed and operated
as Class Fsites I] landfills must confine solid waste and leach-
ate to the disposal s#¢e facility, unless department approval jis
obtained for tr e ity. If there is a poten-

tial for leachate migration, it must be demonstrated to the
satisfaction of the department that leachate will only migrate to
underlying formations which have no hydraulic continuity with any
state waters agcording to the criterdia specified in [RULE I].
(b) €lase—Fi-eitear Adequate separation of Group Il wastes
from underlying or adjacent water must be provided. The extent of
the separation required eshall mugt be established on a case~by-
case basis, considering terrain, and—the type of underlying soil
formations, and facilitv desidn.

pose @ b azard & af 2 Aem =tra M
submitted to the department and the Federal Avijation Adminjistra-
tion (FAA) and placed in the facilitv’s operating record.

(ii) An owner or operator Droposing to license a facility
or a lateral expansjon within a five mile radjus of any ajirport
runway end used jet is -t i t must notif
the affected airport and the FAA.

(iii) The owner or operator (or applicant in the case of a
new license a jcatio s i i equired
notifjcations and responses recejved from the affected airport
and FAA within 30 days of the date they were sent or received.

a New disposa i or later io; n not be
located in wetlands.

e New dispos its o jons m not be
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located _within 200 feet (60 meters) of a fault that has had
displacement i oc time unless the o r O to on-
tes to the d t a native [+] istance
less than et eters) wi ve damade t truc-
tural inteari f _the disposal unit wi e otective
human_h th _and the vironment.
f ass_I ispos units lateral expangjons may not
e loc d in seismic i ct_zon ss t o operat
demonstrates to_the e all contajnment structures
ggglugxng liners, lgggnagg collection and removal systems, and
su wat 0, (o] stens igne i i
horiz ntal acceleration in lithifjed earth ma i site.
Owners or operators ew_Class JI disposal units
existi Clags II di it e ex sjons_locat
in_an unstable area must demonstrate to the department that
engineering measures have been jncorporated ;ntg the ugit

desi to ensure tha i ty of the stru
of the landfill unjt will not be disrupted. The_ﬂepa;tmegt wll
consi the followin actors, at minipu when determj
W i t
conditions that may result in
significant i
i1 n-sj or lo ologic or geomgrphij ea as:
-site o c an-made features o vents oth
surfa subs -

i i acjilitjes hno ake _the stra-
tion spec¢ified jn [o] ertaining to airports 1) (¢ ertain-
ing to floodplains, or taining to uns e _areas, mus
close Octobe 996, in ac dance wi ULE_ T and
condu ost-c u, activities in a¢cordance with UL, 1.

il T deadli or ¢ ire i) of this
rule may be ten up to two vears if the owner o erator
demgnstrates to t de: at:

e is no avai wast ement alternative; and
(B) There is no jimmediate threat to human health and the
environment.

i W s [s] a iV} ware t t has
local water qualit otection distrigts. Thi otectjion pro-

m j se addjtiona uj ts owners or operators of
so0lid w e =) s n i e h in thi
subchapter.

€er (i) Class IIl sites—While sueh—siteseannet landfills
may not be located on the banks of or in a live or intermittent
stream—they mary-be—approved—for or vater saturated areas, such
as marshes or deep gravel pits which contain exposed groundwater.
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

4.508 __ APPLICA N _FOR SO WAS N-

GEﬂENT SYSTEM LICENSE Any persen owner or operator wishing to

establish a nem-hagardeus solid waste management system shall

first submit an original application and three copies for a

license to the department. The appljication must be signed by the
rson responsible for the overall operation the cilit

The department shall furnish application forms to interested
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persons. Such forms shall require at least the following infor-
mation:

(1) Remains the same.

(2) legal and general description and ownership status of
the proposed locations, jncluding the Jlapd owner’s name and

address;
documentation o i he operty o cumen«
tation demo j the ica t| i o) erate
a s¢0lid waste ent sys the t
43)(4) total acreage of proposed site facility;
+43(5) population size and centers to be served by the pro-
posed site facility;

nane sS d catj n ublic airports
within ve nile H
7 ocatijon o akes, riv a ings, or
bogs, onsite or within two miles o: the facility boundary:
8 cilit cati i © he e [s] in o

nearby drajnages:
+5)3(9) pertinent water quality information;
46+(10) geological, hydrolodgica), and scoil informationy,

ipcluding at as owing:

Class jspos jliti must s it o
h [«) il i i | a
a_mini

i a ogica d soils_ stu s jfied
1 70

i types an eqio thickness of unconsoljdated soils

te, :

iii s o e e k
materials;

v o} uct
be t -

v o c zards o imjted to e
stab t id dence
or e o © d [<)
t facj was e

vi s d ndwate ones
and u ost aguifers:;

vii j t] dj domestic wells within on
mile © sj ou i d i w locatio well th
dept o wate interv jeld an i s_tapped;

viii n_evaluation o tential acts to exist-
i su wa dw te alit f om t oposed
facilj f soli a m e H

s s i s5 T ispos acili a i-
cation i s it icie s0j ogj
eologjc i i -1 t de artment can evaluate the
oposed sa \'$ ent t of the osed de

+#+(11) present uses of adjacent lands and the gwner'’s nape
and current address;
+8+(12) zoning information;

3 site m a fs) conveni common
scale, that show the Jlocation and dimensions of any planned

excavations, buildings, yoads, fencing, access, or other struc-
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tures propoge n-sit

(14) in addition to the above reguired site plan, all
facgjlities whicg anage Group II waste mus ubmit technicai
desi specifications sit an t ingludes the £ ow=-
ing:

(a) the t ity, and location of any mat
will be required for use as a daj d _intermediate cove ver
the . life of the site and faciljtv:

{(b) the type and gggnti;x of any materjial ;hag will be

eguj fo a cov i its
compact jon ens ity and m isture content spec cifications,  the
esi erm it d st ion contro con-
struction it ssuranpce :

{c). _the Jocation and depth of cut for anv linersg;
(d) the location and depths of any proposed fill or pro-
ssi 2as;
(g) gn 1o gg;;g : dlmen51ons, d grades of any surface
water diversio C
a tion d dimensions of any surface water con-
aji t s ctur i i those designed i nd contami-
nated runoff leachate, sluddge, or ljiguids for evaporative ftreat-
ment ;
{¢) the location of any bproposed monitering points for
s ce wate n warer qualit and e sive gases:
e 1or ion, tvpe d_di ions any fencing to be
age -site;
the final contours_and ades of a £ill surface afte

osure;
the cation of each discrete ase development ;
the desj i specifications i ca
liner, and leachate collection_ and removal system, including
constyruction guality control and assurance ne and testin or
construction of thege e ents of de
a atio ap s i e_proposed ructures s}
areas for unloading, baling, compacting, storage, and loading
i udin he gdj ions evatjons nd _floor plans_for these
structures and areas, j i the _genera rocess flow: a
(m)__the design details and specifications of the facility’s
drainage, septic apd w s s ens ;
493 (15) oth er maps, draw1nqs——e¥eT——*§_ﬂeeessafy related to
the design or environmenta mpact of the proposed facilit
+36)}(16) name and address of individual operator; aﬁé
443+ (17) proposed operation and maintenance plan—;

18 other informati ecessar or the department to
com with t onta Vi ent Policy A E itle
75, Chapter 1, parts 1-3, MCA;

19 closure d _post-closure care planhs; an

{20) finangial assurance required by [RULE IV].
AUTH: 75-10=204, 75-10-221, MCA; IMP: 75-10-204, 75-10-221, MCA

4.5 N N R S
(1) Each proposed solid waste management system will be
evaluated on a case-by-case basis, taking into consideration the
physical characteristics of the é&apesa&—s*%e system, the types
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and amounts of wastes, and the operation and maintenance plan for
that system.

(2) The operation and maintenance plan shall include:

(a) if for use by the public, what days and times the
faeiliey components of the system will be open;

(b)-{g) Remain the same.

{h) plan for reclamation of the disposal site facility and
the land’s ultimate use é§_IEHBLIQQ_HDQQx_lBﬂLE_lIl

an m

16.14.521;

4.70 H
a s i osti [) i o
speci t .
AUTH: 75~10-204, MCA; IMP: 75-10-204, MCA

4 o) R__REVO (1) If the
department’s final decision is to deny the license application or
to revoke an existing license to operate a solid waste management
system er—a—license—to—tranapori—hagardevs—waste, the applicant
(or licensee) and the local health officer have an opportunity to
appeal the decision to the board. The department shall inform
them of this right in the letter of denial or revocation. An
appeal, if one is sought, must be filed with the board within 30
days after the notice of denial or revocation of license is
received.

(2) If the department issues a license but the local health
officer refuses to validate it, the applicant or any person
aggrieved by the local health officer’s decision may appeal the

to the board. An appeal must be
filed within 30 days after receipt of written notice of the local
health officer’s decision.

(3) The act does not provide &he-publie third parties with
the right of appeal to the board from a decision made by the
department and—the—teeal—health-effieer to issue, revoke, or deny

a license,

AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-223, 75-10-224, MCA

Li_L&_ﬁlﬁ__DﬂﬂbIIQﬂ_QE_LIQEEQE {1) Solid waste management
system licenses and—hasard ste—tp %

A h i
port-—l-iocenses—oene
issuved—remain—in—effeot—until are valid through the Jupe 30
following the date of jissuance, unless earlier surrendered by the
licensee or un%il revoked by the department in accordance with
75-10-224, MCA.
N a 1 i b 15—
si i i e e as ot
{3) Licenses are not transferable to other persens—er
locations.
(4 iliti 3 within fiv
years of the original date of license jissuance or else re-apply

for a w_ 1i e W] e ice W ees
" .

AUTH: 75~10-204, MCA; IMP: 75-]10-204, 75-10-223], MCA
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6.14.520 NERAL OP TION, N NTENANC EQUIREMENTS
OLID WASTE AG NT SYS S (1) Remains the same.
(2) Open burning at all sites faciljties is prohibited
unless a permit has been obtained from the department.
Open_purnin ust be copnd d ipg acc i rule
ted the d tment r ti o burni u in ARM

16.8.1301-16.8.1308.
43¥{4) Dumping of solid waste shall must be confined tc
areas within the dlsposal aiee facjility that can be effectively
maintained and operated in accordance with this subchapter. This
shall must be controlled by supervision, fencing, signs or simi-
lar means approved by the department.
5 Owners or operators_of all solid waste management

sys s must cont ublig access and event unauthorized
vehjicu raffi i umping of wastes by using artifi-
¢ia arriers, natural barriers, or bot as__a opriate _to

protect human health and the guviggnmeg;
(4) Remains the same but is renumbered (6).
+5+1_l Flies—and—ethep—insects—os—well—as rodenta—shall
Oowners or operators of all solid
waste management svyst must vent o ntrol on-s ula-
tions of disease vectors using techniques appropriate for the
rotection of hu ealt t] vi ment .
6>(8) Salvaging of materials at all sites facilities is
expressly prohibited unless the }ieensee owner or operator demon-—
strates to the department’s satisfaction that it can be done
properdy in manner protective of human th and the viron=
ment.
ed t t eb ts d inco s by refer-
ence_ A 16.8,1301-1308, whij t dayds open burnhin
Copies of ARM 16.8.1301-1308 are avajla rom _the department’s
d and Hazardous Wast ureau, Cogswell Buildin Helena, MT
59620 [{(406} 444-1430].
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

16.14,521 SP FIC OP TIONAL _AND MAY NANCE REQUIREME]
—— SOLID WASTE G T (1) ta}—Pue-te—thehasardous
nature—ef—the—waste that—may—be—precgessed—at-—£lass—I-ositesy

2 (a) All Class II sikes facilities using landfilling
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methods shall compact and cover solid waste with a layer of at
least six inches of approved earth cover material at the end of

each operating day and—at—least-two—feetof-appreved—ecarth—eover
ma%eﬁia%—w*%hiﬂ—ene—week—aftermthe—fiaa&—éepeeiﬁ-eé—aeiiduwaﬁte

erv
necess to control disease vectors ires d blowi
LLELQIL_EHQ_ﬁgé__DQADE AlL_InQLA_iLJlWLll_Q___I_méﬁﬂzlﬁlﬁ_égg_
eotext abri ams ost, or ot m ls may be
used ix 4 oved the ove ateri
al o wh A% - jve

dai cov i =] -] n nde; ] ope; at ons

eajt d e epviro me i o) s dfill
it that wi ot iv iti wagte w ust
havg an_intermediaste cover of at_least one foot of approved
earthen matexrials., These steps must be taken unless the depart-
ment is satisfied that the licensee has shown gcod cause for not
covering.

(b) Remains the same.

(c) &ives—eheald Landfills must be fenced to prevent unau-
thorized access and shald must be supervised when open.

(d) Where refuse-containers transfer stations are utilized
as part of a management system for Group II solid wastes, all
containers ehaltl mugt be maintained and kept in a sanitary manner
and emptied at least once a week.

e o Cla ill unjts
implement odra t e cili or _detecti d ventin
the dispos o} e ted hagza us wastes or inated
biphe: wast is i ind :

r e 4 p
o r takes ot € o s_do
ot nta re (s wast, wastes:
i : 3 £ . - =
iii ini i onne o cogn e
o Wi W, S
v oti ti e ted ha -
ous_ waste hod W 8 discowv at th a ity.
owners s O lass its
ensu :
The co t o) tha as erated by the
acjility does no e e_lower e osive limit
in facili excludij a ontro
recovery system componen . an
i The e a es exceed the
lower explosiv imi m £ acili d-
ary.
owners o erat o Cclass i units must
ement a deparimept roved routine methane monitorin ro-
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that ensures e andar [ j ubsection
are met and that meets the following reguirements:
(i} The type and frequency of monitoring mugt be determined
ased on the follow ctors;:
Sojl conditions;
The hyd eo ic_condjtions s undj e P14
The draulic conditjo ] facjility; an
The location of facjli ) es a erty boung=-
arjes,
he minipum egquency o itori st be erlv.
(h) ;f me;hgne ggs levels excggding the limjts spggigieg in
t o] must:
(i) Immed;gg ly take gll gecgggg;y s;ep to egg re protec-
ti of ma th d_notify th tate di 0

id Wi j ven o] tecti
recor d_notify the department in iti o e methane s
levels detected and a_description of the steps t ect
human health; and

(iii) Within 60 days of detection, implement a department
a ve emediatio n e e a
co; o e in t operati d i t t-
ne t the plan has been j emented. e plan sha cri
the ure and extent of the oblem d e oposed remed
Owners or _opera s of oli W, e agement
systems must ensure that the its do not violat n icable
uj ents_developed er state j mentatj SIP
ved or ated b h A inistrator rsuant to
section 110 of the Clean Air Act, as amended.

j owners o t S Cla isposal units mus
desi construcg i

(i} _A run-on control §x gp to prevent flow onto the active
portion of the landfill during the peak discharge from a 25-year
storm;

ii run-off contyol syst rom the active portion of the
la j to ¢o t least the wa volume resujt-
in m a 24-ho = st

un- o e tive ion o ispos u
must b i co n wi is _subsection.
Class IT dispos unjts ma ot:
use_a ig rde o o t into w 3 e
d Stat j ing w t violates requi ents
of the federal Clean Water Act, including, but not limited to,
the igna ollutant isch e elimination, system (NP
requjrements ursuant to secti 402 t ontana polluta
discharge_elimination system ES) requirements found in ARM
16.20.130 t
(iil Cause the discharge of a nonpoint source of pollution
to waters of the Unjted Sta;wm_dmgﬁﬂ_a_rﬁammwm
an equjrement area-wjide or state-wide wat
management at has be oved under section 208 g 3 9
of the federa ean Wate c s ended .
(m) (i) Bulk or noncontajnerjzed liquid waste may _not be
aced in Class dispos unjits unl

(A} Approved of in advange by the department; and
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(B).. The waste is either:

(I} household waste other than septic waste; or

(II) leachate or gas condensate derjved from the disposal
it t is a i it 3 ew existi
) = = = i o i ' . - " i

made avaj t i ] b he

{i) Rotifjcatjon and department approval is required if the
cperating recovyd is to be kept at a location other than the

i d facility.
(ii) The operating record is consjdered %o be part of the
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solid waste management facility, regardless of its actual physi-
¢al location, and must be made available at all reasopnable times
for ingpection by the department and the public.

£+3¥{2) Although Class III sites landfills are not reguired
to be—eevered gover wastes in disposal areas by earth materials
daily, #%hey the wastes shatd must be covered periodiealdy at
Agast guarterly with six inches of a department approved earthen
cover material.

(4) Remains the same but is renumbered (3).

{4)  _The department hereby adopts and incorporates by refer-
enge:

The standards governij water pollution i rages
contained in_the federal Cleap Water Act and A
seq.; an

The standards dgoverni nonpoint spurce lutant
di es _contajned in Montapa wat ality managem lans
approved pursuant to sections 208 or 319 of the federal Clean
Water Act,

Copies of the Clean Wate ct, wa ali m ement
plans, and ARM 16.20.3130] et seq. may be obtaiped from the
department’s 13 Hazardous Waste Bureau ogsSwe ujldi
Helena, MT 59620 [(406) 444-1430].

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

16,14.526 _ENFORCEMENT (1)—(2) Remain the same.

(3) The department may seek a civil penalty from persons
whe store, treat, transport or dispose of hagardens waste in
violation of this subchapter or Title 75, chapter 10, part 2,
MCA.

AUTH: 75-10-204, MCA; IMP: 75-10-~204, MCA

16.14.70]1 PURPOSE AND APPLICABILITY (1) The purpose of
this subchapter 1is to provide uniform standards for menitering

ground water monitoring and correctlve action at maa*etp&}%xﬂﬂé

mere—persons laqq IT dlsgosal ;gc;l;;ges. For QUIEOSES of _ﬁls
rule, "Class 1T disposal facility" has the meaning_expressed in

ARM 16,.14.504

{23 Compliance with the reguirements of this subchapter
must be implemented according te_the following schedule;

{a)_ Unless the department approves a small communitv exemp-
%ion under [RULE J(16}1 for d;sgcsal units that se;yg_g geoq;ggn;
ig area with with a pogulation cf 4,599 persons or r_less,
sa 91; t bé_?omgleued before was*e can Qg“glaceg,;nwghq
unig;

Ab)  Existing Class TI units and lateral expansigns that
serve a gepgraphic area with a populaticon of 5, Ooowgg‘more per-
sons must be in compliance with a)ll requirements of this subchap-
ter and have commenced ground water wmonitoring by October 9,
1993 and

(¢} Existing Class IJ disposal units and lateral expansions
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a v I} ! ea wit! o 3]
ss the V. ccess etitioned t ment
or a smal ommun j exemption as cifi i must
s} with this subch =y ccordi t owin C ule:
i isti Class i o i -

p = -
subsyrface) must be in compliance and have commenced dround water

n - e -

ring by Qctober 9, 1996.
AUTH: 75~10~204, MCA; IMP: 75-10-204, 75-10-207, MCA
16.14.702 DEFINITIONS Unless the context requires other-

wise, in this part the following definitions apply:

(1)-(3) Remain the same.

{(4) "Aquifer" means any geologic formation, group of forma-
tiohs, or part of a formatlon Ghat—h&e—the—abﬁﬂy—-&e—m:%—aﬂd

Jwa £ vieldi ignificant

tie o W 3

(5) "“Aguitard" means a geologlc formatlon, group of forma-
tions, or part of a formation
having little or no intrinsic permeability. that is stratigraphi-
cally adjacent to one or more agquifers and through which praeti-
eatly virtually no water moves. The hydraullc conductivity within
&he an agquitard is much lower than in adjacent aquifers and is
not sufficient to allow the completion of water supply wells
within it. Ap aguitard is also Alse known as a "confining bed",
“confining layer", or "confining unit".

" }i) 1 3 » t e 3 3

the ground water for one or more of the constituents in Table 1
{ARM 16.14.706).

{7) _Enmu_&m__;__mm_:_umﬁ_lﬂm_gi_hﬂm_

bentonjte odium W
de ce etw the we s'n w one
to tw eet above the filte ve adijacent t 8¢ d

(7)-(12) Remain the same but are renumbered (8)-(13).
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(14) Remains the same.

tection monjtoring" means t water mopitor-
required by this subc t in din a in ocedures
specified i . .
(16) Remains the same.

(17) "Enforcement standard" means a nhumerical value ex-
pres51ng the concentratlon of a substance in ground water z;g
ering assessment it corrective i s_spe jed

in this subchapter whieh‘ts—aéep%e&—be&ew—aad—authert&eé—by—?&-
302 0F—MER.

(18} "Ex;gt;gg unjt" means_ any solid waste disposal unit
that is receiving splid waste as of tober 9 9 and received
it jmmedjate 1{s) o t te as w . . Wast ac t_in
existing unjits mus e consis with e in ractices
or modifie actic ot s 00! .

(18) Remains the same but is renumbered (19).

4303 (20} "Filter pack/gqrave] pagk" means a clean silica
sand or sand and gravel mixture that is installed in the annular
space between the borehole wall and the well screen or developed
in-situ, extending an appropriate distance above and below the
screen or monitoring device/point, for the purpose of retaining
and stabilizing the particles from the adjacent strata.

+26)(2]1) "Ground water” means all water below greund the
land surface.

{22) "Ground water c¢lass" means a ground water quality
c sifjcatjon est i j 20,

23 "Ground_ w i standa " m s the sta rds
for ground wat ality set forth i -20.300

423y (24) “Grout" means an impervious or low permeability
material placed in the annulus between the well casing or the
riser pipe and the borehole wall to maintain the alignment of the
casing and to act _as a _seal to prevent movement of ground water
or surface water within the annular space. &aAlse It also
includes the material placed in a borehole to plug the borehole
during abandonment.

(22)-(25) Remain the same but are renumbered (25)=-(28).

(29) "“Land application unjt" means an area where wastes are

lied onto or incorporated jnto_ the sojl s cludin

manure spreading operations) for agrigultura urposes_or_fo
treatment and disposa),

(26) Remains the same but is renumbered (30).

2 {31) “Lateral expanslon“ means

sion of the waste boundaries o n existing disposa
283 (32) "Leachate" means a liguid that has con;ac;edt
passed through or emerged from solid waste and contains soluble,
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suspended, or miscible materials removed from such waste.
(29) Remains the same but is renumbered (33).

+ae+——nxaﬂie1pe&7se1*d—wasee7iendf?44ﬂfgea§a—?ayj?a§%éQ}yjef

(31)~(33) Remain the same but are renumbered (36)-(38).

(35) Remains the same but is renumbered (39).

363(4Q) "Point of standards application” means the specif-
ic location, depth or distance from a facility, activity or
practice at which the concentration of a substance in ground
water is measured for purposes of determining whether g dround
W i isti ignifi t J Y v

a preventive action limit or an enforcement standard

has been attained or exceeded.

(37) Remains the same but is renumbered (41).

438)(42) "Preventive action limit (PAL)" means a numerical
value expressing the maximum gllowable concentration of a sub-
stance in ground water, iriqaerjng assegsment menitorind. The

(39) Remains the same but is renumbered (43).
" o v ; eth i sci . o

(40)-(41) Remain the same but are renumbered (45)-(46).
(47) _ "surface impoundment" weans a facility or part of a
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although it may be liped with human-made materials i esjgned
old an accumulatijon of liquid t or wagt i
ree liquids a iz no n_injection w . amples ce
impoundments are holding, storage, settling, and aeration pits,
ponds, and lagoons.
(42)-(43) Remain the same but are renumbered (4B)-{(49).
50 " " _means_a_discrete a lapd o i
for the landfilling or othe dispgsa s0lid waste.
5 "y ost. aguifer™ wmeans _the ologic £ ti
nearest the nat ound surface that an aguife as wel as
oW a t at (o} te nected wit
i w't in_the facility’s o
{(44)-(46) Remain the same but are renumbered (52)~(54).
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-207, MCA
6.14,703 0LOG AND SO (1) All facili-

ties designated py-75—30-207-(H—MCAT required to monitor ground
water are required to prepare a site specific hydrogeological and
solls report of the facility. Four copies of the report must be
transmitted to the department. The report must contain sufficient
data and plans to provide the department with a sound basis to
determine the adequacy of the proposed ground water monitoring
system. At a minimum, the scope of each report will include the
following components:

(a) The owner or operator shall conduct a program to evalu-
ate hydrogeologic conditions at the facility. This program shall
provide the following information:

(1) A description of the regional and facility specific
geologic and hydrogeolegic characteristics affecting ground water
flow beneath the facility, including:

(A)-(F) Remain the same.

(G) characterization of seasonal variations in the
groundwater flow regime; and
(H) resource value of the uppermost aquifer—; and
en icatjo e n e nfi
layers esent, bot bove a e s a

(ii) An analysis of any topographlc features that mlght
influence the ground water flow system (springs, sinkholes,
lineaments, outcrops, rivers, and other surface water or topo-
graphical features.

(iii) Based on field data, tests, and cores, preparation of
a representative and accurate classlflcatlon and description of
the hydrogeologic units which oveyrlie the uppermost aquifer or

which may be part of the leachate migration pathways at the
facility (including saturated and unsaturated units), including:

(A} hydraulic conduct1v1ty. effective porosjity, and
porosity (from slug testing, pumping tests or laboratory meth-
ods) ;

(B)-(D) Remain the same.

(iv) Based on field studies and cores, structural geology
and hydrogeological cross sections will-be—prepared showing the
extent (depth, thickness, lateral extent) of hydrogeological
units which may be part of the leachate migration pathways and
identifying:
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() 1aterallyextensiveandhydrogeologicallysignificant
sand and gravel layers in unconsolidated depositsy.

(B cross sections should include significant aquifers
beneath the uppermost aquifer, partlcularly if the uppermost
aguifer is thin or laterally discontinuous,_ag well as applicable

confining layers;
(C)-(F) Remain the same.
{(v) Remains the same.

(vi) A description of manmade influences that may affect
the hydrogeology of the site (schedules and volumes of production
for local water supply wells, pipelines, drains, ditches, septic
tanks, etc¢.).

(v11) (ix) Remain the same.
(%) o . R

eharaekteripe ghg;gg;_;izg;ignmg: the soll and rock unlts above
the water table in the vicinity of the landfill-—fueh—eharaeter—
imation—shell—inelude , including, but not be limited to, the
following information:

(A)-(B) Remain the same,

(C) unsaturated zone hydraulic conductivity;
(D)-(J) Remain the same.
(K) soil boring information must—»e gathered in the

following manner:

(I)-(II) Remain the same,

(ITI) Sufficient soil borings must be done to define the
soil and bedrock conditions within-the areas—regquiredin-seetion
. The initial drilling must include bor-
ings positioned throughout the site; within each geomorphic
feature including ridges, knolls, depressions, and drainage
swales; and within any geophysical anomalies already identified.
The minimum required number of borings for this initial drilling
is as follows:

0-10 acres 15 borings

11-20 acres add one boring per additional acre

20-40 acres add one boring per additional two
acres

41 or more acres add one boring per additional four
acres

Seventy five per cent (75%) of the regquired number of boring may
be conducted with a backhoe to a depth of ten (10) feet.

(IV)~(VI) Remain the same.

{(xi) Remains the same.

(b) Remains the same.

(c) The hydrogeolog1ca1 and soils report must be completed
for new and existing facilities as—defined—iR—F5—30~287—MChr
within the following time frames:

(1)-(ii) Remain the same.

(iii) ewisting facilities which serve a deographic area with

population of 5,000 or more persons that accepted solid waste
after October 1, 1989, and are—eursently-undergeing—elosure have
ceaged taking waste prior to Octoher 9, 1993, must submit to the
department a complete report. The report must be submitted no
later than one year after the department reguests the report.
Closure will not be final until the department approves of the
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report.
{d). A work plan must be submitted t rtment for
roval at least 0 days_in_advance o i e deadline

specified in A 16.14.701(2),
AUTH: 75-10-204 (%), MCA; IMP: 75-10-204, 75-10-207, MCA

.14.704 OCATION AN ER OF MONTITORING WE

(1) The background groundwater quality monitoring well(s)

must. be located so as to monitor the quality of ground water
representatlve of the ground water entering—the—faeility waste
passing the relevant point of compliance that has

not been affecte eakage the u . At least one back-
ground water gquality monitoring well is fequired at all facili-
ties. At least two background wells must be installed at facili-
tles where statistics will be utilized for ground water quality

data evaluation unlesg_it can be demonstrated to the department’s

satisfaction that a single well wj suffice he statistical
test method chosen for ARM 16.14,706.

A determination o backgrourn alit a include
samplin wells that are not ulica u adjent of the

waste management area where:
(i) Hydrogeoloqic_ conditions do not_allow the owner or
operator to determine what wells are hydraulically upgradient; or
ii) Sampling at other wells wi rovide an jindicatiop of
packground ground water quality that is as representative or more
representative than_ that provided by the upgradient wells and
11l represent the gualit und water 853 the relevant
point of compliance.

(2) Downgradient ground water quality monitoring wells must
be capable of detecting a release—of leaechuate migration of haz-
ardous constjtuents from active and closed waste disposal areas.
The number and location of downgradient monitoring wells must be
approved in writing by the department. At least two downgradient
monitoring wells are required, although the department may re-
gquire more.

(a)__ The downgradient monjtoring system must be installed at

the relevant point of compljiance specified by the department that

ures tection ou water contamination in the u most
aguifer. When sjcal obstacles precliud 1nsta tion of ground
water monjitoring wells at t e evant of ¢ iance at
exjsting units, the down-gqradjient tor ng system m be in-

stalled at the closest practicable distance hydraulically down-
adient from the relevant int of compliance specified by the
department.
(3) Remains the same.
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-207, MCA

16.14.705 MONITORING WELL CONSTRUCTION (1) All ground
water monitoring wells shadd wust be constructed by a licensed
monitoring well constructor pursuant to 37-43-302, MCA, to the
standards contained in ARM 36,21.801-36.21.808, and as reguired
by this sectjon, so as to obtain representative static water
level data and ground water samples. An owner or operator may
request from the department a waiver of the requirements listed
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in this rule for wells already constructed by the date of imple-
mantation of this rule. However, this waiver can only apply to
wells previously approved by tha dspartment.

{2) Water sambles nav. not be collected from plezometers
unless constructed Lo specifications for standard monitering
vells.

(2) Remains the same but is renumbered (3).

3+ (4) Britis Drill rigs and all downhole sequipment shewid
mugt be cleaned in accordance with technically accepted proce-
dures prior to initiation of drilling on site. If site investi-
gation is conducted at an existing landfill séwe facility, then
the rig and all downhole equipnent shewid NyUst be decontaminated
batween sach borehole.

(4) Remains the same but is renumberad (5).

A hydrogeologist
or other qualified peraon shall;

{(a} observe and direct the drilling of all borings, the
installation and development of all wells and all in-field hy-
draulic conductivity tests——The-hydregeoiogist—or—other—gir-i—
fed-person—ahdll;

e

{b) demonstrate their competency in hydrogeology by submit-
ting to the department a statement of qualifications bhafore
commencing workwi and

{c) visually describs and classify all of the geologic

‘ samples daerived from boring and well cuttings or samples.

+6+(7) All monitoring wells shaid must be constructaed;

{(a) to minimize the potential for contaminants to enter the
ground water or to move from one major soll unit or bedrock
formation to ancthers+;

{b) with a differeance of 3 to S inches betwesn the outexr
diameter of the casing/scresn and the inner diametar of the
surface of the borehole to facilitate vlacement of the filter
pagk, as well as annular sealants: and

{e)  with_grous or other seal material extended down to

(7)=(8) Remain the same but are renumbared (8)=-(9).

++(10) All ground water monitoring walls shadd Nust be
proparly developsd to remove fine soil particles, drill cuttings
and drilling fluids from the vicinity of the wall screen. After
development the ground water must be tested for pH, Lenparature.
specific conductance and total suspended sclids. If liquid
drilling fluids wers used during well construction, a sample must
also be tested for cheamical oxygen demand. Aftar devalopment,
all wells shadd Juat be repeatedly maasured for static water
level until stabilized measurements are cobhtained,

+:8r{1l) Ground watsr monitoring well information must be
reported on department approved forms. The department will pro-
vide forms for reporting ground water monitering well construc-
tion, boring log information, well developmant, and other ground
water monitoring Lnrormation as required by the department,
including:

(a)=(#) Remain the same.

la)  the tnicknegs of the filter/gravel pack (i.e. the
A e : '
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screen and the inner diameter of the surface of the borehple):

(g)-(k) Remain the same but are renumbered (h)-(1).

4¥rr(12) Recommendatiens Requirements for drilling are as
follows:

(a) In order to create a stable, open, vertical well hole
for installation of the well screen and riser, one of the follow-
ing drilling methods are must be utilized, listed in decreasing
order of preference:

(i)-(iii) Remains the same.

(iv) Reverse circulation drilling £luid is preferred to wet
rotary drilling.

(v) Remains the same.

(b) Remains the same.

(¢) All materials used in construction sheuld pust be free
of chemicals, paint, coatings, etc., that could leach. Decontam-—
ination of a downhole gssemblies must be performed, using steam
or an_appropriate alteprnative.

(d) When assembling a well screen, riser, and sampler,
there sheould must be a stable borehole. The order of steps then

to complete e _we nmust be:

(1)-(ii) Remain the same.

(iii) placement of the fjlter/gravel pack;

i —the—£ileersy

(v)-(viii) Remain the same but are renumbered (iv)-(vii).

(e} Well development sheuld must be continued until repre-
sentative formation water, free of the effects of well construc-—
tion, is obtained and the specific conductance,_ temperature, and
pH have stabilized.

(13) The department hereby adopts and incorporates by
reference ARM 36.2].801-36,21.808, which contajn standards for
construction of water wells. Copies of ARM 36.21.801-36.21.808
are available from the department’s Solid and Hazardous Waste

Bureau, Cogswe B i e 962 06) 444-14307.
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.706 _SAMPLING AN S _PLAN (1) The owner or
operator or their consultant shall prepare or have prepared a
sampling and analysis plan (SAP) for use during all groundwater
sampling activities in and around the facility. The SAP shall
include:

(a) a sampling plan including:

(1y~(iii) Remain the same.

(iv) sampling procedures, including:

(A)-(B) Remain the same.

(¢) the order of sample collections+:

(I) by well location or sampling point number; and

(I1) according to required analvtical parameter/chemical
congtituent analyses:

(D)-(G) Remain the same.

(H) analytical parameters, including:

(I) Table 1 parameters;

(I1}) laboratory and analytical methods, according to ap-
proved U.S. EPA method numbers, including practical guantitation
limits and detection limits;
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(III)-(IV) Remain the same.

(v) Remains the same.

(b)-(¢) Remain the same.

(2)-(3) Remain the same.

(4) oOnce established at a disposal unit. ground water
monjitoring must be conducted throughout the active life and post-
closure care period of that disposal unit as specified in_ [RULE
I11I3. The minimum ground water sampling frequency shail must be
twice per year, at least three months apart, at high and low
ground water periods, unless otherwise specified in writing by
the department. The high and low water ground water level periods
will be determined through first year monthly water level mea-
surements. The direction of ground water flow must pe determined
each time ground water elevations are measured.

(5) Static water level elevation shall must be measured and
recorded to the nearest 0.05 foot in each ground water monitoring
well immediately prior to sampling. The elevations shald: must be
reported in feet above mean sea level or local datum. The mea-
suring point shedd npust be the top of the well casing and shald
be identified on the well itself if the top of the casing is not
level. Water elevations in al) wells must be measured in a
sufficiently short time so as to_avoid temporal varjation.

(6)~-(7) Remain the same.

(8) Unless otherwise specified in writing by the department
the parameters listed herein as Table 1 shal3d must be monitored
in the detectjon monitoring program.

(9) Analysis of the parameters listed in Table 1 must be
conducted by an analytical laboratory that will follow the ana-
lytical methods referenced in EPA’s "Methods for Chemical Analv-
sis of Water and Wastes" EPA-600, and "Test Methods for Evaluat-
ing Solid Waste, Physical/Chemical Methods,”" SW-846, third edi-
tion, September, 1986), unless alternative methods are approved
in advance by the department in writing. The metals parameters
reguired for laboratory analysis must be for the dissolved metals
concentration in the ground water, unless another alternative for
analysis is approved in writing by the department on an individu-
al facility basis, Practical gquantitation limits (PQL) and
detection limits for all chemical analyses shald npust be in
accordance with SW-846 and the EPA 600 serjes and must be listed
with the results of analyses of each sample.

10 e owner/operator must establjish backqground und
water quality in a hydrauligally upgradient or background well(s)
for each of the monitoring parameters and constituents reguired
according to Table 1 of this subchapter jif detectjon monitering
is required op Table 2 of this subchapter if assessment monitor-
ing is required. Background ground wate ualj ay be estap-
lished at wells that are not located hydraulically upgradient
from the disposal unit if any of the following condjtions exist:

{(a) Hydrogeologic conditions do not allow the cowher/opera-
tor to_determine what wells are hydraulically upgradient;

{b) Physical obstacles preclude installation of an upgrag-
ient background monitoring well location: or

(¢ Sampling at other well will provide an indication of
background guality that is representative or more representative
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than that provided by the upgradient wells.

(11) The number of samples collected to establish ground
water it t ust be consistent with the appropriate sta-
List] ocedures determined in w. Sampling proce-

ures wj be those s ified i jv) above.
2 he owner or operator must e one of the followin
statisti methods jin ev j round wate nitorin ata
each ous constitue use etho ose & tel
for each hazardous constituent in each we eci in_the
gperating record and to the Qegg;;mgn; which method will be used:;
A parametric analysis o jance oy, owed b
multiple comparisons procedures to ;ﬁen&;:y stat;stigg ly signif—
icant evidence of contamination, i uding estim, t on and testing
of the contrasts between each cg ce we mean and the
background mean_levels for each constituent.
An analysis of variance oV, s on ranks followed
by multiple comparisons progedures to identify statistically
significant evidence of contamination, including estimation and
testi © e _contrasts betwe ea [ale) iance w ‘s median
apnd the backaground median levels for each constitfuent.

[e] 2 tol n¢e or predicti jnterva rocedure in whi
an_interval for each constituent is established from the dist
butlon of the backg;ound data, and the level of each constituent

in_each combliance well js compared to the upper tolerance or
prediction limit
A co tr chart approach that gives contreol limits for
each cgnstitugg;
other s tes ethod_that ts the or-
mance standards of (13 ) of th;s ruje. _The owner o ogerator must
place a justification for this glternat;vg in_the operating
record and notify the department of the use of this alternative
test, he justification mugt demonstrate that the alterpative
method meets the performance standards of (33) of this ryule.

(13) _Apy statistical method chosen under (12) of this rule
shall comply with the following performance standards, as appro-
priate;

The istical method used to evaluate ound water
monitoring data must be appropriate for the distribution of
chemical parameters or hazardous constituents. If the distri-
bution of the_ chemical_ parameters or hazardous constituents jis
shown the owner or operator to be inappropriate for a normal
theory test, then the data must be transformed or a_distribution-
free theorv test must be used. 1f the distributions for the

constituents differ, more than one statistical method may be
needed.

(b)Y _If an individual well comparison procedure is used %o
compare an individual compliance well constjtuent concentration
with background constjituent concentratiops or a dground water
protection standard, the test must be done_at a Type 1 error
level po less_than 0,01 for each testing period. If a multiple
comparisons progedure is used, the Tvpe I experiment wise error
rate for each testipg period must be no less than 0.05; however,
the Type I error of no less than 0.01 for individual well compar-
isons must be maintaiped. This performance standard does not
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03 (15) Fiaeld records of all monitoring activities shall
must be prepared in sufficient detail to document whether the
ground water sampling plan has been followed. The facility owner
or operator shall retain all field sampling records 1nm;ng_gg;;_
ating record for

N

ity. The flald records shalk: mught be available for dcpartment

i¢ inspection on request. The owner or operator shall
submit sampling results and water elevation data within 90 days
after sampling. A report describing any deviations from the
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approved sampling plan or analytical procedures shkail pust be

submitted at the same time a aced in t o ating record
16) (a e d t he ado d _inc orates b
reference:
(i) EPA’s "Methods for Chemical Analysis of Water angd

Wastes", (FPA-600); apd
(ii) EPA’s "Test Methods for Evaluating Soljid Waste, Physi-

cal/Chemica] Methods", (SW-846), third edition, September, 1986.
(b) Both of the above documents prescribe standards for
testing water for certain parameters. Copies may be obtained
r t epartment’s Solid d zardous Waste Burea ogqswell
Bujildi ele 59620 406) 444-143017.
TABLE 1 - GROUND WATER MONITORING PARAMETERS

) . ] 1 Bi \ved-Bolid
*‘ Ammotria—tas—it .
2. Biearbonate (€07} 5~ ZEEa% @uspenﬂed Golide

Tov—Speaifie—eonductanee

1. Ammonia {as N) 18. Nitrate (as N)
2. Antimony 19. Nickel

MAR Notice No. 16-2-420 9-5/13/03
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3. Arsenic 20. Potassium

4. Barium 21. Selenium

5. Bicarbonate (HCO;) 22. Silver

6. Cadmium 23. Sodium

7. Calcium 24. Sulfate (S0,)

8. Carbonate 25. Thallium

9. Chloride 26. Vanadium

10. Chromium 27. Zinc

11. Copper 28. Chemical Oxygen Demand
12. Cyanide (COD)

13, Iren 29. pH

14. Lead 30. Specific conductance

15. Magnesium 31. Total Dissolved Solids
16. Manganese 32. Total Suspended Solids
17. Mercury

27. The following volatile organic compounds (VOCs by EPA method
8260):

* Acetone s Ethylbenzene

s Acrylonitrile s 2-Hexanone; Methyl butyl
s Benzene ketone

¢ Bromochloromethane ¢ Methyl bromide; Bromometh-
* Bromodichloromethane ane

¢ Bromoform s Methyl chloride; Chloro-
¢ Carbon disulfide methane

s Carbon tetrachloride « Methylene bromide; Dibro-
¢ Chlorobenzene momethane

s Chloroethane s Methylene chloride

e Chloroform s Methyl ethyl ketone; MEK

¢ Chlorodibromomethane e Methyl iodide; Iocdomethane
e 1,2-Dibromo-3-chloropropane s 4—-Methyl-~2-pentanone; Meth-

(DBCP)

¢ 1,2-Dibromomethane;
¢ o~Dichlorobenzene;
chlorobenzene

¢ p-Dichlorobkenzene;
chlorobenzene
trans-1,4-Dichloro-2-butene
1,1-Dichloroethane
1,2-Dichloroethane
1,1-Dichloroethylene
cis~-1,2-Dichloroethylene
trans-1,2-Dichloroethylene
1,2-Dichloropropane
cis~1,3=-Dichloropropene
trans-1, 3-Dichloropropene

(EDB)
1,2-Di-

1,1-Di-

9-5/13/93

¥yl isobutyl ketone

s Styrene
1,1,1,2-Tetrachloroethane
1,1,2,2=-Tetrachloroethane
Tetrachleorocethylene
Toluene
1,1,1-Trichlorocethane
1,1,2~Trichloroethane
Trichloroethene
Trichlorofluoromethane
1,2,3-Trichloropropane
Vinyl acetate

vinyl chloride

Xylenes

MAR Notice No. 16-2-420
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TABLE 2 - LIST OF HAZARDOUZ INORGANIC AND ORGANIC CONBTITUENTS!

Suggested

L

Comman Namez CAS RNI Chemical Abgtracts Service Index hme“ Methods (;mlL)6
Acenaphthene ........... 83-32-9 Acenaphthylene, 1,2-dihydro- ............_ aebiraeeaaen 8100 200
8270 10
Acenaphthylene ......... 208-96-8 Acenaphthylene ................ it ivameeeeneaaan 8100 200
8270 10
Acetone . &7-64-1 2-Propanone . 8260 100
Acetonitril Acetonitrile 8015 100
cyanide .... 75-05-8
Acetophenone . 98-86-2 Ethanone, 1-pheny! 8270 10
2-Acttylaminofluorens; Acetamide, N-PH-fluoren-2-y 8270 20
2-AAF L, 53-96-3
Acrolein ... 107-02-8 2-Propenal .....iioceieennas tebsaesaeeannen frimemeaean 8030 5
8260 100
Acrylonitrile ..., weves  107-13-1 2-Propenenitrile . ...... P, heerareemur s BO30 S
8280 200
Aldrin ... +.  309-00-2 1,4:5,8-Dimethanonaphthaiene, 1,2,3,4,10,10-hexachloro- 8080 0.05
1,4,48,5 8, 8a-hexghydro- (la,4a, 488, 5¢, 8z, 8a8)- B270 10
Allyl chloride ..... eov. 107-05-1 1-propene, 3-chlore- ..... Chrraeereenanna riaeweennaan 8010 5
8260 10
4-Aminobiphenyl ........ 92-67-1 11,1/ -Biphenyl) -4-amine ........ 8270 20
Anthracene ., 120-12-7 Anthracene ........ 8100 200
8270 10
Antimony ........ PO {Total} Antimony ......... et PR T T 6010 300
7040 2000
7041 30
Arsenic ........ P {Total) Arsenic ........... irsmeeeerananan PR T 6010 500
7040 10
70861 20
Bartum ............ (Totat) Barium ,............ PR direeiacaenan 8010 20
7080 1000
fenzene ...... Ceaeeeaas 71-43-2 Benzene ....... femeeeeeaan feverereeeeaaan PR 8020 2
Bo21 c.1
8260 5
Benzolalanthrecene; Benz[mlanthracene ............... raeeeaenaees 8100 200
Benranthracens vaseae 56-55-3 8270 10
Benzo(b) fluoranthene ...  205-99-2 Benz[el acephenanthrylene ... ..., e 8100 200
8270 10
Benzo (k) fluoranthene ... 207-08-9 Benzo[klfluoranthene ..... Getrreeeeieaanaa. [ 8100 200
8270 10
Benzolghilperytene ... .. 191-24-2 Benzol[ghilperylem 8100 200
8270 10
Benzolalpyrene ......... 50-32-8 Benzolalpyrene ......... aarEaseareenann rareeeeenennan 8100 200
8270 10
Benzyl alcohol ... 100-51-6 Benzenemethanol .. 8270 20
Beryllium ... v-nn (Total) Beryilium ...,.... 4010 3
7090 50
7091
alpha-BHC .. iovevniienns 319-84-6 Cyclohexane, 1,2,3,4,5,6-hexachloro-, .. .. v.0oveenn.. 8080 0,05
(la,2a,3p,4a,58,68)- 8270 10
beta-BHS ..... b 319-85-7 Cyclohexane, 1,2,3,4,5,6-hexachloro-, ...... [ 8080 0.05
(1a,28,34,48,5a,68)- 8270 20
delta-BHL ...... [ 319-84-8 Cyclohexarne, 1,2,3,4,5,6-hexachloro-, ..... R 8080 0.1
{1a,?a,3e, 48, 5x,68)- 8270 20
gamma-BHC; Lindere ..... S8-89-9 Cyclohexane, 1,2,3,4,5,6-hexachlore-, ........ beaeeeaan 8080 0.05
(la,2a,38,4a,5a,68)- 8270 20
Bis{2-chioroethoxy)-
methane ..... hmeaeaas 111-91-1 Ethane, 1,1/- [methylenebis(oxy)})bis[2-chloro ....... . 8110 S
8270 10
Bis(Z-chtoreethyl)
ether; ... ....... P L R Ethane, 1,1 -oxybis[2-chloro- .. ......co..u.n. G 8110 3
Dichioroethyl ether 8270 10
815(2-chloro-1-
methylethyl) ether; 108-60-1 Propane, 2,2/ -oxybis[1-chloro- ... ceeiiiiinainnnen.n. 8310 16
2,2'-Dichlorodiisopropy!l ether; 8270 10
DCIP, See note 7
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2 3 ‘ Suggosted ;m .
Cotimmon Neme' CAS RN Chemicsl Abstracts Service Index Name Nethods (ug/L}
Bis(Z-ethylhexy!l) 1,2-8enzenedicarboxylic acid,
phthaiate . 1n7-8-7 bis{2-ethylhexyl) ester .. 8060 20
Bromachloromethane; .... 74-97-5 Mothane, bromochioro- a1 0.1
Chlorobiromome thane 8260 S
Bromodichtoromathane; .. T5-27-4 Mathane, bromodichloro- ..........coceeeneen rreasan ver 3010 1
Dibremochi oromethane 801 c.z
8260 5
aromoform; Tribromo- Methane, tribram- L...cocvevarecronsnrnns 8010 2
mathane ....... . 754252 8021 15
8260 H
4-Bromophenyl phenyl Benzene, 1-Dromo-4-phenoXY- .....uiuvesrversossansennns 8110 25
(11,7 Oy 101-55-3 8270 10
Butyl benzyl phthaiste; B5-88-7 1,2«8enzenedicarboxylic acid, butyl phenylmethyl ester.. B8040 3
Benzyl butyl phthaiate 8270 10
CAUMILM .\ \vavrenarnase (total) Cacmiwm .., ceearenr 6010 40
7130 50
Mn 1
Carbon disulfide ,..... 75-15-0 Corbon disul fide ....... 3260 100
Carbon tetraghloride ., 556:23-5 Methene, tetrachiore- .. 8010 1
o 0.1
8260 10
Chiordane ......e0s See Note & 4,7-Methano-1H-indene, 1,2,4,5,6,7,8 8-octechioro- ... 8080 0.1
2,3,3s,4,7, 78-hexshydro- a7 50
p-Chloroaniline 106-47-8 Benzenamine, 4-chiore- . 270 20
Chiorobenzene ......... 108-90-7 Benzene, chtoro- ..... .. a010 H
8020 2
8021 0.
8260
thlorobenzilate 510-15-6 Benzensacetic acid, 4-chiorora-(4-chiorophenyl)wz- ... 8270 16
hydroxy-, ethyl ester
p-Chioro-m-cresot; .... 59-50-7 Phenol, 4-chlore-3-methyls ....cciiirinnriniaiiiiinnans B8040 $
4-Chigro-3-methylphenol 8270 20
Chioroethane; Ethyl Ethane, chloros ... .oucimennniannn. envrnaarreanaeoras 8010 5
chioride .. ..coovenne 75-00-3 8o 1
8260 10
Chioroform; Trichioro- Methare, trichlore- .. 8010 0.5
mEthare ... .ciioann. 67-66-3 3021 0..
8260 5
2-Chioronaphthalene ... 91-58-7 Naphthalen, 2-chlofo- ....ievsncraceraserrnsenneniane, 8120 10
8270 10
2-Chlorophenol ........ 95-57-8 Phenol, 2-chloros ..c.niiiiiannnnns FearrrrraraaraTanans 4040 5
8270 10
4-Chiarophenyl phenyl Benzene, 1-chlore-4-phenoXy- ......c.vvrvnssvsncnrnanes 8110 1]
ether .., . TO05-T2-3 8270 hid
Chloroprene .. 126-99-8 1,3-Butadient, 2-ERLOPO- ... vivirinniiniiinrannnani,, 8010 114
8260 20
Chromium .......... (Total) CRFGMIUN L. . rrrrraratrsrsrsnasnasssnsansionsinnens 8010 T
1190 500
7" 10
Chryserw 218-01-9 Chrysene ....covvivarnniennees Geeeranaean [ 3 [ 1] 200
8270 i
Cobaly ..iiiiiiiiniian (Total) COBBIT ooourrunrarnrvrrrrnsnvarannrssarstassvisinnnsn . &010 70
7200 500
e 1
COPPer .. iveniniannans tTotal) COPPRr ..iuiiviiarias 6010 4
7210 200
7211 1
m-Cresol; 3-methylphenol 108-39-4 Phenol, 3-methyl- .....vivnran 8zro iC
o-Cresol; 2-methyiphenol  9%-48-7 Phenal, Z-methyl- 8270 1
p+Cresol; 4-methyiphenol 106-44-5 Phencl, 4-wethyl- .. a2 1
Cyanioe ...ovuevnvnenns 57-12-5 Cyanide ...vuviivuieiiiiiiiiinrness sesennren 9010 200
2,4-D; 2,4-Dichioro-
pheroxyacetic acid ... P4-75-7 Acetic acig, (2.4~dichlorophanoxy)- .iiiiiiivivennanans 8150 10
447000 iiaiaraaas 72-54-8 Benzene 1,1'-(2,2-dichioroethylidene)bisé-chlaore- ... BOSC 0.
8270 ¢
4,67 0DE Liieiiiaiians 72-55-9 Benzena, 1,1'-(dichloroethenylicdene)bis(4-chiorp- .,..., BOBD 0,08
8270 1%
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Suggested

;OL

Common name? CAS RN3 Chemical Abstracts Service lndex Name” Methods (Hg/L)6
4,47 00T woriiiaanannns 50-29-3 Benzene, 1,1/-(2,2,2-trichloroethylidene)bisl4-chioro- 8080 0.1
8z70 10
Diatlate ......ouuanns 2303-16-4 Carbamothioic acid, bis{1-methylethyl)-,........ P 8270 10
5-{2,3-dichloro-2-propenyl) ester
Dibenz{a, h)anthracene . 53-70-3 Dibenz[a,hlanthracens ... ....ocoouo.. Ceaene erevenmmraa 8100 200
8270 10
Dibenzoturan .......... 132-64-9 Dibenzofuran ...... [T 8270 10
Dibromochloromethans; . 1246-48-1 Methane, dibromochlore- .. 8010 1
Chloredibromomethane 8021 0.3
8260 5
1,2-Dibromo-3-chloro-
propane; DBCP ........ 96-12-8 propane, 1,2-dibromo-3-chlore- ............. Craeabbtaaas aoit 0.1
802y 30
8260 25
1,2-Dibromoethane; Ethane, 1,2-dibromo- ...... ramee e ebremamaeean 8011 0.1
Ethylene ... ...... 106-93-4 8021 10
dribromide; EDB B260 5
Di-n-butyl phthalate .. B4-74-2 1, 2-Benzenedicarboxylic ecid, dibutyl ester ........... 8050 5
8270 10
o-Dichlorobenzene; .. .. 95-50-1 Benzene, 1,2-diehloro- ... ..venioiiieian.. aeeaeeeeeaan 8010 2
1,2-Dichlorobenzene 8020 5
8021 0.5
8120 10
8260 5
8270 e
m-Dichlorobenzene; .... 541-73-1 Benzene, 1,3-Dichloro- ............ b reearaaa, 8010 5
1,3-Dichlorobenzene 8020 s
8021 0.2
’ 8120 10
8260 5
8270 10
p-Dichlorobenzene: ... 106-46-7 Benzene, 1,4-dichloro~ ._...... 8010 2
1,4-Dichlorobenzene 8020 5
8021 0.1
8120 15
8260 5
8270 10
3,3'-Dichlorobenzidine . 91-94-1 (1,14-Biphenyt}-4,4!-dismine, 3,3'-dichloro- . 8270 20
trens-1,4-Dichloro-2- 2-Butene, 1,4-dichloro-, (E)- .. 8260 100
butene ............... 110-57-6
Dichloroedifluoromethane; Methane, dichlorodifluore- ..... Areeeevesennnia e aaas 8021 0.5
CFC 12, Liivrvennianns 75-71-8 8260 5
1,1-Dichloroethane; Ethane, 1,1-dichloro- .. e PR 8010 1
Ethyididene .......... 75-34-3 8021 0.5
chloride 8260 5
1,2-Dichloroethane; Ethane, 1,2-dichloro- .. .iveveccncinaans faemeeeeaaaan 8010 0.5
Ethylene ......... 107-06-2 8021 0.3
dichloride 8260 5
1,1-Dichloroethylene; 75+35-4 Ethene, 1, 1-dichloro- ... .ovureeiiennann... [ 8010 1
1,1-Dichloroethene; Vinylidene 8021 0.5
chloride 8260 5
c1s-1,2-Dichtoroethylene; 156-59-2 Ethene, 1,2-dichlora-, (23~ ...iivnnicninnnnn. aveaeeaes 8021 0.2
cis-1,2-Dichloroethene 8260 5
trans-1,2-Dichloroethy- Ethene, 1,2-dichloro-, (E¥- ... iivemcieenninns, 8010 1
[N . 156-60-5 802y 0.5
trans- 1, 2 chhloroethene 8260 S
2,4- chh\orophencl ..... 120-83-2 Phenol, 2,4-dichloro- ............... Frrreeereenaaey e 8040 5
8270 16
Z,6-Dichiorophenol ..... 87-65-0 Phenol, 2,é4-dichloro- 8270 10
1,2-Dichloropropane; 78-B7-5 Propane, 1,2-dichloro- 8010 0.5
Propylene dichloride 8021 0.05
8260 H
1,3-Dichloropropane; 142-28-9 Propare, 1,3-dichloro- ... ...... e eeaaaaas PR 8021 0.3
Trimethyiene dichlorige 8260 5
2,2-Oichloropropane; ... 594-20-7 Propane, Z,2-dichloro- .. 8021 0.5
isopropylidene chloride 8260 15
1,1-Dichleropropene .... 563-58-6 1-Propene, 1,%1-dichloro- ... . ...coeoiiil. eeeeeaan 8021 0.2
8260 S
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2 3 . Suggested !GL ¢
Common Nathe CAS RN Chemical Abatracts Sarvies [rdex Name Method (hg/L?
c18-1,3-Dichtoropropane 10061-01-% 1-Propena, 1,3-dichloros, () ..veevanann. P PR . 3 {:] 2
8260 L
trens-1,3-Oichloro: 1-Propens, 1,3-dichioro-, (E)~ ....ciieimvnnvinunncnanu. 5010 5
10061-02-8 8260 0
Dieldrim ......... . 60-57-1 2,7:5,6-0imethanonsphth (2, 3-bloxirene, .......cu.ue e 0.0%
.4,%,6,9,9-hexachicro-1a,2,20,3,6,6a,7,7s amn 10
octahydro-, (1aa, 28, 28, 38,68, 680,78, T80}
Disthyl phthaia Bhsbbn2 1,2-8enzenedicarboxyl ic scid, diethyl sster ... :ggg H)
10
0,0-Diethyl 0=2-pyrazinyl 297-97-2 Phosphorothioic acid, O,0-diethy! O-pyratinyl ss 8141 5
phosphorothicate; Thionazin s 20
DImeThONte «uuvuususin 40-51-5 Phosphurodithiolc acid, ©,0-dimethyl ........ pereriuuas 8141 3
S-[2+(mathylamine)-2-onoethyl) euter 8270 ar
p-{Dimethyiemino)azobenzene 60-11-7 Benzeramine, N, N-dimsthyl-4-(phenyiaxe): ............ .. s 10
7.12-Dimethyibens (8] -
anthracene .,........ 57-97-6 Senzialanthracens, 7, 12-cHomthyl- ..o0vinvrcnasrs 8210 10
3,3 -Diowthylpenzidine 19-93-7 (1,1 -Biphenyl) =4, 4t -dimmine, 3,3/ -dimethyl- . 8270 10
2. 4-0imethyiphencl;
m-Aylenol ._......... 105-47-9 Phanol, 2,4 dimethyls . covnvvacunivrvinannsavacssuiran 8040 1]
827 W
Dimathyl phthatate .... 131-11-3 1.2-0eraenmcdicarboaylic acid, dimethy! ester .......... e g
1
m-Sinitrobenzene ...... 99-485-0 Sonzene, 1, 3-dinftre: ....c.00l A270 0
4,6'Pinitro-o=crasol .. §34-52-1 Phenel, 2-methyl-4,b-dinttro- . 8040 150
4,6-Dinitra-2-methyipheno| 8270 L1
Z.4Dinfrrophenal; ... 51-28-5 Phenol, 2,4-dinttro- .oiiaiiiniuniiriavasiiianiecniir.. BOAD 150
8270 50
2,4-Dinttrotolusne ... 121-14-2 Benzerw, Y-methyl-2 4-dinftre- ........ faeeean 3090 0.2
. 8270 19
2,6-Dinitrotoluene . ... 406-20-2- Benterw, 2-methyi- 1,3-dinltre- .,,..... 0.t
a2z 10
Tingseb; DNBP; ........ 88-85-7 Phenal, 2-(1-methylpropyl)-4 &-dimitro- ... ............ 8150 4
2+-gec-Butyl -4, é-dini trophenol 8270 20
Oi-n-octyl phthalate . 17-84-0 1,2-Bersenedicerboxyl ic esid, dioctyl ester .,.......,.. 3060 50
8270 1w
Oiphenylamine ......... 122-3%9-4 Banzenmning, N-phenyl- ...i.oiiciiiveiisasovnvsn 2270 10
oisutfoton ..uuv.uun.. 298-04-4 Phosphorodithiolc actd, ©,0-diethyl .......c..... a140
3+ [2-(athylthio)ethyl]l ester 8141 0.%
a7 10
Endosulfen | ....i0ia. 959-98-8 &, 9+Nathano-2 4, 3-bemzodiexethiepin, &,7,8,9,10,%0- ... 3080 0.!
honchlorc- 5 3a,6,9,e-haxahydro-, S-oxice 270 20
Erdosultan 11 ......... 33213-05-9 6,9 2, 4 dt hiepin, 6,7,8,9, 10 10- ... L] 0.0%
Muchloro-‘l ! 92,6,9, Ye-haxatwydro-, 3-oxide, nn 20
(Sa, 500,848, OI. o)~
fndosul fan sulfate ... 10310748 &, O-Mthlm 2,4,3-benzodionathiepin, 6 7.8,9,10,10-.... 80RO Q.f
hnuhl.urn-1 5,%,6,%,%-hexehydro- 3 3-diaxide arn 10
EPr N o iivienasens 72:20-8 2,7:3,6- Din!hlmmhtz 3ploxirem, 3 45,699 .., 2080 Q.1
hnoehloro-h,!,h,!.i,él,?,'ll-uuhydro-, uu, 827 20
28,288, 30, 60,608, 78, Taa) -
Erdrin aldehyde ...l T421-¢3-4 1,2, 4-Methenoeys (opanta (cd) pantelene-5-carboxal dehyde, 080 Q.2
2,28,3,3,4,7-hexachloredecahydro:, (1a,28,208,48, 8270 1
Gafl, 50, 6u8, 608, TR )~
Ethyibentens .......... 100-41-4 BONZONE, SEAYL. ... o.iiiiiiniaianarniai e arsenaaeeaes 3020
a2 0.0%
8260 5
Ethy| methacrytate ... 97-63-2 2-Propenoic acid, 2-methyl-, ethyl ester ......v.o0000e0 BOYY 3
8240 10
ar 10
Ethyl mathanesul formte £2:40-0 Methanesulfonic seid, ethyl werer ...,... IETTTTRTI. &1 ] 2¢
f aphyr 42-85-7 Phesphorethiole seid, O- (4~ t(d(m.thyl-mino)nu enyl) .. B2 20
pheryl) 0,0-dimethyl ester
Fluaranthers ... ....... 206-44-0 Flumranthent ,...ovrcnirrannas TR R ET LRI P 8100 200
azro 10
Fluorene ... o0.ou.. 8o-r8-7 L T o0 200
a2 10
HEPLachler .o, ..ue..,. Té-44-8 4, 7-Methano-H-incene, 1,4,5,6,7, 8 B-heptachlore: ..... 8080 0,0¢
3a,4,7, 70 tetrahydro- 8270 10
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2 3 . Suggested g’m o
Common Name CAS RN Chemical Abstracts Service lndex Name Methods (rg/L)
Heptachlor epoxide .,.. 1024-57-3 2,5-Methano-2h-indeno(1,2-bloxirene, 2,3,4,5,6,7,7- ... 8080 i
heptachloro-1a,1h,5,54,6, ba-hexahydro-, 8270 10
{1sa,Vbf,2¢,5% 588,68 ,68a)
Hexachlorobenzene ..... 118-74-1 Benzene, hexachlore- .............. e 8120 0.9
8270 10
Hexachlorobutadiene ... 87-68-3 1,3-Butsdiene, 1,1,2,3,4,4-hexachloro- .......... ..... 8021 0.5
8120 5
8260 10
8270 10
Hexachlorocyelopentadiene  77-47-4 1,3-Cyclopentadiene, 1,2,3,4,5,5-hexachloro- .. .. .... a120 5
8270 i
Hexachloroethene ...... &7-T2-1 Ethane, hexachloro- . . ............... e 8120 0.2
8260 16
8270 10
Hexachloropropene ..... 1888-71-7 1-Propene, 1,1,2,3,3,3-hexachloro- ... ioveenuinnnnnnns 8270 10
2-Hexonone; Methy!l
butyl ketone ........ 591-78-6 2-Hexanone .. B240 50
Indeno(1,2,3-cd)pyrene 193-30-5 Irdeno(1,2,3-cd)pyrene ... 2100 200
8270 10
1sobutyl alcohol ,..... 78-83-1 1-Preponol, 2-methyl- ... reaeeaeeanan. [ 8015 50
8240 100
isodrin ......... 465-73-6 4,5,B-Dimethanonaphthalene,1,2,3,4,10,10- 8270 20
hexachloro-1,4,4a,5,8,8a hexahydro- 8260 19
(a,4a, 488,58 ,88, Baft)-
Isophorone .. 78-59-1 2-Cyclohexen-1-one, 3,5,5-trimethyl- _..... hr e 8090 A
8270 10
isosatrole .. 120-58-1 1,3-Benzodioxote, 5-(1-propemyl)- ............. B270 10
Kepone 143-50-0 1,3,4-Metheno-2H-cyclobutalcdlpentaten-2-one, . 8270 20
1,1a,3,38,4,5,5,5a,5b, 6-decachi orooctahydro-
tead ..... rrraeeanaas . (Total) Lead o ocveeaann, F . B 6010 00
7420 1000
76 10
MEFEUrY t.vvvvannnnn (Total) Mercury ...... rran 7470 2
Methacrylonitrile .., .. 126-98-7 2- Prnp:nennrvle 2~ methy\- 8015 5
8260 100
Methapyritene .. 91-80-5 1,2-Ethanediamine, N. N-dimthyl-ﬂ‘-z-pyridinyl-NlIZ-
thienylmethyl)- ......... 8270 100
Methoxychlor . ........ T2-463-5 Benzene,1,17+(2,2,2, tnchlnrnetny\idene)bls[lo memoxyf 808D 2
8270 10
Methyl bromide; Methane, bfomd- . ...ooceennn i armemeeenaan erreeaaens 8010 20
Bromomethane . ....... 74-83-9 8021 10
Methyl chloride; Methane, chiofo- ..., ccciueeann.. Ceemreenn Cere e 8010 1
Chioromethane ....... 74-87-3 8021 0.3
B260 0
3-Methylcholanthrene .. 56-49-5 Benz(j)aceanthrytene, 1,2-dihydro-3-methyl- ... ...,.... 8270 0
Methyl ethyl ketone
MEK; .. ...oenennnns 78-93-3 Z-BUTLANONE ..., ....... Chreereeann ieaneresenaan BO1S 10
2-Butanohe 8260 100
Methyl iodide; lodomethane  74-B8-4 Methane, iodo- ....... ereaeeaeas disreeaeenaa P BO1O 40
8260 10
Methy! methaccylate ... 80-62-6 2-Propenoic acid, 2-methyl-, methyl ester .......-..... 2015 32
8260 i)
Methy | methanesul fonate 66-27-3 Methanesul fonic acid, methyl ester ... 8270 10
2-Methylnaphthalene ... 91-57-6 Naphthalene, 2- methyl» e . 8270 10
Methyl parsthion; Phosphorothioic acid, 0,0- dm-etnyl e 8140 0.5
Parathion methyl .._.. 298-00-0 0-(4-nitrophenyl) ester B4t 1
8270 10
L-Methyl-2-pentanone; 108-10-1 2-Pentanone, 4-methyl- .......c.oooian.s [ 8015 5
Methy! isobutyl ketone 8260 100
Methylene bromide;
Dibromomethane ...... T6-95-3 Methane, dibromo- ... ...ceeoiiiiiliranienaaas PO 8010 15
8o 20
8260 10
Methylene chloride; ... 75-09-2 Methane, dichiore- ..... P P tee--.. BOIO 5
Dichioromethane 8o 0.2
8260 0
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2 3 4 Suggested S’QL 5
Common Name CAS RN Chemical Abstracts Service 1ndex Name Methods ug/L}
Naphtnalene _.......... 91-20-3 Naphthalene ..... P, e 2021 0.5
5100 200
8260 9
8270 10
1,4-Naphthoquinone .... 130-15-4 1,4-Naphthalenedione . 8270 10
1-Naphthylamine ....... 134-32-7 1-Rephthalenamine .. 8270 10
Z-Naphtiylamine (...... 91-59-8 Z-Naphthalenmmine .............. azx7n 10
Nickel ooeiavoeiiann, (Total) NiCkEL . ieiraursraniriiosreniiiasusnn 6010 150
7520 400
a-Nitroaniline;
2-Nitroaniline ...... 8a-7h-4 Betzensmine, 2-nitro- ....... b e e et an e e 8270 50
m-Nitroaniline;
3-Nitroaniline ..... 99-09-2 Benzenamine, 3-NIEFO" L.o.i...iiiieeeieieneneniiiaaeas 8270 S0
p-Nitroanilime;
4-Nitroaniline .. 100-01-6 Benzenamine, 4-nitro- ... 8270 20
Nitrobenzene .. ... 98-95-3 Benzene, nitro- 8090 40
8270 10
o-Nitrophenal; Phenot, 2-nitro- ... eamenes  BOAD H
2-Ritrophenol ....... B8-75-5 8270 10
p-Nitraphenol; Phenol, 4-NiTro- . ..ieiicieviinnnaanns B - 1] 10
4-Nitropherml ... . 100-02-7 azro 50
N-Nitrosodi-n-butylamine Q24-16-3 1-Butanamine, N-butyl-N-nitroso- az270 10
N-Nitrosodiethylamine .. 55-18-5 Ethanamine, W-ethyl-N-nitroso- .. 8270 20
N-Nitrosodimethylamipe . £2-75-9 Methanamine, K-methyl-N-nitroso- 8070 2
H-Nitrosodiphenylamine . 86-30-6 Benzenamine, N-nitreso-N-phenyt- 8070 5
N-Mitrosodipropylamine; 621-64-7 1-Propanamite, N-nitroso-N-propyl- .....iieuoii.us Boro 1
N-Nitroso-R-dipropylamine;
Di-n-propylnitrosamine
N-Nitrosomethylethylamine 10595-95-6 Ethansmine, N-methyl-N-pitroso- . 8270 10
H-Nitrosopiperidine ... 100-75-4 Piperidine, 1-nitroso- ,......... 8270 20
N-Nitrosopyrrolidine ... 930-55-2 Pyrrolidine, 1-nitroso- ... ‘e 8270 40
5-Nitro-o-taluidine 99-55-8 Benzenamine, 2-methyl-S-mitro- .. 8270 10
Parathion .. 56-38-2 Phosphorothioic acid, 0,0-diethyl . 8141 Q.5
O-{4-nitrophenyt) ester 8270 10
Pentachlorobenzene ..... 608-93-5 Benzene, pentachloro- ............. 8270 10
Pentachloronitrobenzens 82-68-8 Bernzene, pentachloronitro- . 8270 20
Pentachtorophenol ..,... 87-86-5 Phenol, pentachioro- .. 8040 5
8270 50
Phenscetin ... 62-6h-2 Acetamide, N-(4-ethoxyphenyl) .. 8270 20
Phenanthrene .. 85-01-8 Phenanthrene 8100 200
8270 10
Phenol ..o.eirannaniiiny 108-95-2 Phenol .......... [ TR e E S e eata e 8040 1
8270 10
p-Phenylenediamine ..... 106-50-3 1,4-Benzenediamine ,.,... 8270 10
Phorate ............o.. 298-02-2 Phosphoradithioic acid, 0,0-d B140 2
5-[(ethylthic)methyl] ester 8141 0.3
8270 10
Polychlorinated biphenyls; 1,1 -Biphenyl, chioro derivatives .. 8080 50
PCBS; ..ueeinniaas Sex Note 9 8270 200
Aroclors
Pronamide .............. 23950-58-5 Benzamide, 3,5-dichloro-N-(1,1-dimethyl-2-propynyt)- ., 8270 10
Propionitrile; Ethyl
cyanide .......oooca.. 107-12-0 Propanenitrile .. ... ... ......... ettt edeeeaanaann 8015 &0
8260 150
Pyrént ...coeeecacnanan 129-00-0 Pyrene .._..... [ 8100 200
8270 10
Satrate ... 94-59-7 1,3-Benzodioxole, $-(2-propeny!)- az/o 10
Selenium .. (Total) Selenium ...oiueeneiiinniiaaaaaans 5010 750
7740 20
7741 20
Silver ... oiiiiiiaian. (Total) 3 R 4010 70
7760 100
7761 k4
Siivex; 2,6,5TF _,. 93-72-1 Propanoic acid, 2-(2,4,5-trichliorophenoxy)- 8150 2
Styrene __...... 100-42-5 Benzene, ethenyl- ...... 8020 1
4021 0.1
8260 10
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Suggested

;QL

cas RN Chemical Abstracts Service index Mame’ Methods tugrLs®
i ceneanre-. 1B496-25-8 2030 4000

4,5-1 93-76+5 8150 2

2,4,5-Trichiorophenoxyacstic acid
1,2,4,5-Tetrachlorobenzere 95-94-3 Benzene, 1,2,4,5-tetrachloro- ... 8270 10
1,1,1,2+Tetrachloroethane 630-20-6 Ethane, 1,1,1,2-tetrachlo-o- ... - 8010 s

8021 0.05
8260 5
1,1,2,2-Tetrachloroethane  79-34-5 Ethare, 1,1,2,2-tetrachloro- ... ,.....c.o.oo. PR 8010 0.5
8021 0.1
8260 S
Tetrachloroethylene; Ethens, tetrachloro- ........... F PR 8010 0.5

Yetrachloroethane; ... 127-18-4 a1 0.5

chioroethene; Perchloroethylene B260 5
2,3,4,6-Tetrachiorophenol  58-90-2 Phenol, 2,3,4,6-tetrachloro- 8270 10
Thalbiom ...ouoiiinannn. {Total) Thallium - 6010 400

7840 1000

7841 10

{Total) Tin L.ia.. 5010 40

10B-88-3 Benizens, methyl- 8020 2
8021 0.1

8260 5

o-Tolufdine _.. 95-53-4 8270 10

Toxaphene ... See Kote 10 2080 2
1,2,4-Trichlorobenzene _ 120-82-1 8021 0.3
8120 0.5

8260 10

8270 10
1,1,1-Trichlorgethane; 71-55-6 Ethene, 1,1,1-trichloro- ...... 8010 Q0.3

Methylchioroform 8021 0.3

8250 5
1,1,2-Trichloroethane .. 79-00-5 Ethane, 1,1,2-trichloros _.......... hrmeeesetaaaa, . 8010 0.2
3260 5
Trichloroethylene; Ethene, trichlore- ....... craearmreieeanean PP 8010 1
Trichloroethene.. ... 79-01-6 8ozi 0.2
&260 5
Trichlorof luoromethans; Metharw, trichlorofludros _..iievecccenanna. raeeeeeaen 8010 10
CFC-11 Liiivianienes 75-69-4 8021 0.3
8260 5
2,4,5-Trichlorophenol .. 95-95-4 Phenol, 2,4,5-trichloro- . . 827 10
2,4,6-Trichlorophenot .. 88-08-2 fPhenot, 2,4,6-trichioro- ... B B8040 S
8270 10
1,2,3-Trichloropropane . 96-18-4 Propene, 1,2,3-trichloro- .. ......... Lisbavemaceiernans 8010 10
8021 5
8260 15
0,0,0-Triethyl phasphero-

LUST. ) - 126-68-1 Phosphorothicic acid, 0,0,0-triethylester a2 10
sym-rinitrobenzene .... 9%%-35-4 Benzene, 1,3 5-trinitro- .. .. 8270 10
Vanadium ._............. (Total) Vanadium ...... 6010 80

™vie 2000
7911 40
Viny! acetste .......... 108-05-4 Acetic mcid, etheryl ester .. 8260 50
Vinyl chioride; Etherw, chlioro- 8010 2
Chioroethene ........ 75-01-4 8021 0,4
8260 10
Xylene (total) ......... See Note 11 Benzenw, dimethyl- ..... earerearsaeaaen raewerreaenaaas 8020 5
ap21 0.2
8260 5
Zine ........l. R (Total) 2inc ... 6010 20
950 50
7951 0.5
Notes
1. The regulatory requirements pertain only to the Llist of substances; the right hand columns (Methods and POL) are
given for informational purposes only. See slso footnotes 5 and 6.
2. Common names are those widely used in government regulstions, scientific publications, and commerce; synonyms
exist for many chemicals.
3. Chemical Abstracts Service registry nuwber. Where "Total" is entered, all species in the ground water that

contain this eiement are included.
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CAS index are those used in the 9th Collective Irdex.

Suggested Methods refer to analytical procedure numbers used in EPA Report SW-B46 “Test Methods for Evaluating
Sotid Waste', third edition, November 1986, as revised, December 1987, Anslytical details can be found in SW-846
and in documentation on file at the agency, CAUTION: The methods listed are representative SW-846 procedures
and may not always be the most suitable method(s) for monitoring an anstyte under the regulations.

Practical Quantitation Limits {(PQLS) are the lowest concentrations of smelytes inm ground waters that can be
relisbly determined within specified limits of precision and accuracy by the indicated metheds under routine
laboratory operating conditions. The PQLs listed sre generslly stated to one significant figure. PQLs are based
on 5 mL semples for volatiie organics and 1 | samples for semivolatile organics. CAUTION: The PQL values in
many cases mre based only on » genersl estimate for the method and not on a determination for individue
compourkds; POLs sre not a pert of the regulation.

This substance is often called Bis(Z-chloroisopropyl) ether, the name Chemical Abstracts Service applies to its
noncommercial isomer, Propane, 2,2’-oxybis[2-chloro- (CAS RN 394318-32-9).

Chiordsne: This entry includes alpha-chlordane (CAS RN 5103-71-9), beta-chlordene (CAS RN 5103-24-2), gemus-
chlordane (CAS RN 5566-34-7), and constituents of chlordane (CAS RN 57-74-9 and CAS RN 12789-03-6). PQL shown
is for technicat chlordane. PQOLs of specific isomers are about 20 zg/L by method 8270.

Polychlorinated biphenyls (CAS RN 1334-348-3); this category contsing congencr chemicats, including constituents
of Arotlor 1016 (CAS RN 12674-11-2), Arotlor 1221 (CAS RN 11104-28-2), Aroclor 1232 (CAS RN 11141-16-5), Aroelor
1242 (CAS RN 5346%9-21-9), Aroctor 1248 (CAS RN 12672-29-6), Aroctor 1254 (CAS RN 11097-69-1), and Aroclor 1260
(CAS RN 11095-82-5). The PQL ghown is an average value for PCB congeners,

Toxaphene: This entry inciudes congener chemicals contained in technical toxaphene (CAS RN 8001-35-2),

j.e., chtorinated camphene.

Xylene (total): This entry includes o-xylene {CAS RN 96-47-6), m-xylene (CAS RN 10B+3B-3), p-xylene {CAS RN 106-
42-3), and unspecified xylenes (dimethylbanzenes) (CAS RN 1330-20-7), PaLs for method 8021 are 0.2 for o-xylene
and 0.1 for m- or p-xylene. The POL for m-xylene is 2.0 gg/L by method B020 or 8260.

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA
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16.14,707 REPORTING AND PLANNING REQUIREMENTS (1) Remains
the same.

(2) If no major plan or report is being prepared at the
time of new well construction, development, or rehabilitation,
then all required documentation of this work ehaid must be sub-
mitted to the department within 90 days of the start of work on
the well. Otherwise the well construction and development details
will be attached as an appendix to the major plan or report.

(3) Remains the same.

4 A c of a s orts, studies d. othe, round
r _monjtor etho ctivities mus ied to the
department an aced j he erati b Yelolof
5 Revigio c additio iremen of the
department must be incorporated into t Q i c s_at
facility,

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

= i 3 +  (a) If groung water

centratio i a s from an acili d wat oni-
torlng well (s) g r any Table 1 (ARM 16.14.706) constituent equal
or e;geeg an enforcement standard or show a ggn;:;g nt StatlStl—
cal in above b ound ve a statistica ifi~

cant dec;ease in pH occurs, the owner or operator must:

2 —resample—one—er--nere—ef—the-ponitoring wellos
(i) Noti the de tment inh writing withi 4 da of the
discovery. tification mu specif h arameters and the
we involve
ii eqin asgessment monitorj a esanple
all o e ound wate onitoring wells for constituents of
e 2 .14.706) withi H
Collect and analyze minimum of at ast one sample
fro: ach down dient well able 2 constituents during each
sa ing ev
(iv) For anv constjtuent degected ip the downgradient yells
as a resul he co T e 2 analysis, c ect and apalyze
inimum © ent s om ea w ad ra
ent and adi nt to establish background for the constjituents
detected:
v During c i d agsessm ito :
A S le we [+) ble 2 constituents at least

anpua
B Sample all wells at ast semi-annual for a able
1 constituents and a Table constituents detected in_the
initial, or subsequent annual, Table 2 sampling; anpd
(&) Collect and analyze at least one sample from each well
(background and downgradient) during each sampling event.
(b) _The department may delete any of the Table 2 constit-
uents required under agsessment monitoring if it can be demon-
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iv imity o oun e sers;
(v) the age, and design of the sjte:
Vi the classification and ali [+) round water;
ii waste acce e disposal unitg:
and
viii n ber, spaci and orjentation of t di
units.
e or. o t i erati
record and submit the departm the res a sampli
r ) u is ithi j o [} ts
ow t
(-] er or o at ent
detection of agx Table 2 (ARM LQ,IQ,?QG) ggng;z;ggn;g 1§n]n 14
he t o S =) & [e) tor.
of notice must be placed o] in ecord.
Th wner or operato emnons te that a _sc
er n i sal it caus e taminatj or e
statistically significant increase resulted from error in sam-
in analysis, stati cal evaluatio or n tu va ion _in
[} at ity. 0, umen non
must be certified ified round W te jenti t and
ed_b e e the i
If.a guccesgful g mons tratio n is mggg the owner g; ogezatog mugg
contj on ordance with the detection monito
o] uan - .706. a_sugc mon ation
ig not made wi j [+] 5, t owner operat ust co

with is injitiate assessme onjtori

an—as rt—of-the—impocts—and-a—schedule-ofimplementotion—for
aerreetive—actionr
£ the conceptration able .706
nstituents a o be at o e ba, va S, usi
istic i 70 or two consegutiv
semi-annual sampling events, the owner or operator must notifyv
the department of thi indi a returp to ection monj-
ing £ ab .14.70 stituents.
£t congent jons of a Table 2 (A 6.14.706

constituents are above background values, but all concentrations
are below th round wate otection stapndargd established under

the Montana ound wat wality standards, using the statistical

rocedures i RM 16.14.706, the owner or operator must continue
asgsessment monitori at_least a semi- al basis for all
Table A 6.14.706 stituents and all Tab 2 _constituents

detected in the injtia}l assessment monitoring,

4 1f one or more Table 2 (A 6.14.706) constit
detected at statistjical signjfica level bove the ground
water protection standard established under (5) of this rule 1n
anv_sampling event, the owner or operator must, within 14 days of
this findin lace notice in the operati record identifvin
the Table 2 constituents that have exceeded the dqround water
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rotection standard and notify the tment d 1 appr iat
local government officials, The owner or operator also:

{(a) (i) Must characterize the nature and extent of the
release by installing additi onitori wells as necesgs ;

ii insta at a ne addi nmonitoring we
at_the facilij bounda in t irecti contamj t migra-
tion and sample this well fo le 2 constituents:

{iii) Must notify all persons who own the land or reside on
the lapd that directly overlies any payt of the plume of contami-
nation if coptaminant av i t ~site jf indicated by
sampli of w S;

iv initiate an assess t_of corrective measures
within 60 _dayg: or

May demonstrate at source other than disposal
unit caused the contamipation, or that the statistically signifi-
cant._ingrease resylted from error in sampling, analysis, statjs-—
tical evaluation, or natural variation in ground water guality,
A report document] this demonstration must be certified by a
gqualified ground water scientist and approved by the department
and_placed in the operating record. If a successful demonstra-
tion is made the owner or operator must continue monitoring in
accordance with the asgessment monitoring program pursuant to
this rule, and may return to detection monitoring if the Table 2
(ARM 16.14.706) constituents are at or below backqround as speci-
fied i 2 f this rule. Unti) a successful demonstration is
made, the owner or operator must com wi 4) of this rule
including initiating an assessment of correctijive measures.

(5) The dground water protection standard (enforcement
standard) for each Table d Table 2 RM 16.14.706) constitu-
ent must be:

(a) For constituents for which a maximum contaminant level

MCL as been promu ted undeyr the Montana ound water gualit
stapdards, the MCL forx that constituent;

(b) ___For constituents for which MCLs have not been promul-
gated, the backgqround concentration for the constituent estab-
lished from wells in accordance with ARM 16.14.706;

{c) _For constituents_for which the background level is
higher than the MCL identifjed under (5)(a) of this rule or
health based levels jdentified under 5 of . this rule, the
background concentration; or

d The department m stablish alternative ground water
protection standards (enforcement standards) for which MCLs have
not been established based on the following criteria;

(i) The level is derived in a manner consjistent with U.S.
EPA quidelines for assessing the health risks of environmental
pollutants (51 FR 33992, 34006, 34014, 34028, September 24,
1986) ;

(iiy The level is based on gcientifically wvalid studies
conducted in accordance with _the Toxic Substances Control Act
Good Laboratory Practice Standards (40 CFR, Part 792) or eguiva-
lent;

{iii) For carcinogens, the_ Jlevel represents a concentration

associated with an excess ljifetime cancer gisk level (due to

continpuous lifetime exposure) with the 1 x 107° to 1 » 107° range;
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and
iv) Fo stemic toxi s he lev e sents a cen-
tration to which the humap population could be exposed to op.a
daily basis that is 1ljikely to be without appreciable yigk of
del jous effects i ime. Fo, oges of i
sectio emic toxi i i i s that
effects other than cance tati

foreemen Standara—Ras—peen—a ained——o Sxcecaed———A—regudes et
- 13— b P s
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£ &
T W P E-OF 2 = 4 G

6) (a Withip 6 inding that any of the constit-
uents ljisted j & A . 2Q6 v e t
statistical ignificant level exceeding the ound wate ro-
tection stand efined under of this £, oW, o
operator must initiate an assessment of corrective measures.

uch an assessment must be completed within a reasonabl eriod

of time, not to exceed additional 60 da and be supmitted to
the departm N

(b The gwner or ogeratox must continue to monitor in
cco ce wi the ssme ito 5 s ifi
this rule.

The asses s include an ana s t effec-
tiveness_of potential corrective measures in meeting all of the
require ts d obj iv e as scribe e 7

£ this rule, addressj at least the following:
i The ance eljabjilit ase of implement

and potentia]l impacts of appropriate potential remedies, includ-
ing safety impacts, cross—-media impacts, and control of exposure
o a sidual co ination;
ii h ime required t in an e the
iii) Th osts o emed mplementation; an
The j jtutional requi ents suc & state al
jire t vironmental ublic he
requirements that may sub: ially affect implementation of t
re s).
The owner or operator must disguss the results of the
corrective measures assessment ior to the selection of remedy
in a public meeting with interested and affected parties.
(7) (a) Based on_the results of the corrective meagures

ssessmen d u thj he ow. -
tor must sglgg; 2 remedy that, at a minimum, meets the stapdards
listed in (b) of this subsectjon. The owner or operator must

notify the department, within 14 days of selecting a remedy, that
e i ibi h

h n ed i ec

e
cted reme nd how it meets the standards in (b) of thi
subsection.

b Remedies must:
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tective ) t vi :
ttain the ground water protecti stan s _speci-
fied suant_to o is Tule;

Con the source eas s uce or
elimjnate, to the maximum extent practicable, further releases of
ble 2 (ARM _16.14.706) co ts _into t on t a

ose a e [o] vi :

iv Compl ith stan s fo ement of wastes as
specified j of this r .

v e a oved by t 4 .

(g) In selecting a remedv that meets the standards of

71(b) of thi ule he owner o at h ider t
following evajluation factors:

i he lo and ort-t effectiveness otective=-
ness of th Jo) tia me ies ng wi de cer-
tainty that the remedy wi rove succe u a n _congider-
ation the followin

A agnitude d j isti isks:

agnitude esidual risks_ji s_of likelihood of
further releases due to waste remaining following implementation
of a ;gmegx, .
he type and deqree of long-te manageme required
inc;uding monitoring, operation, and maintenance:;

D Short-term risks tha igh e posed to the communit
workers, or the environment during implementation of such a
remedy, _including potential threats to bhuman health and the
environment assgc;gg ed with excavatjon, transportation, and
redisposal or c¢ontainment:;

{E) Time until full protection is achieved;

F otentia or_ e re of hupans and _environmental

tors _to remaini wastes, consideri the potential threat

e
to human health and the environment associated wjith excavation,
transportation, redisposa © ontainment;

G Long-term relipbilit the engineering and_institu-
tional controls; d

H Potential need for cement of the remedy.

ii The effectiveness of the remedy in controllj the
source to r ce furt eleases ed on consideration of the
following_factors:

The extent to whi containment practjces wi educ

furthe eleases;

(B} ...The extent to whjch treatment technologies may be used.

iii) The ease or diffjcul of implementi a. potentia
reme ies) based on consideration o e following types of fac-
tors:

(A) degree of difficulty associated with constructing the
technelogy:

(B) _expected operational reliability of the technologies;

(€} need to coordipate with and obtain necessarv approvals
and permits from other agencies;

D availability of necessa equipment and specialists;
and

(E) available capacity and Jocation of needed treatment,
storade, and disposal services,
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{(iv) Practicable capability of the owner or operator,
including a consideratijon o he techni and economic gapapili=-
ty.

v The degree i ommuni co s are addressed
by a_ potentia med
he owne o r shall speci s _par e
selected a schedule for jnitjati and completing remedial
agtiviti uc dule must regquj he initiatjon
remedial activities within a reasonable period of time takin
into _consjderation the facto set forth in (d)(iy-(viii) below,
or ope ust consider the followin c in
the_ sche e of remedial activitie

i Extent d ture of contamination;

il Practical bilities of remedial technolog
achievin compliance with ground water protection st 3
establishe nde is and_other objectives of the
remedy;

(iji) Avajlability of treatment or disposal capacity for
wast aged durj j ementatio f _the remed

iv esi ility of uwtilizing technologies that are not
curren avajiable, but whi may offer significant advanta
over already avaj echnelogies in terms of effectiveness
reliability, safety, or ability to achieve remedia)l objectives:

(v) Potential risks to human health and the environment
rom exposure to contamination 1or to completion of the remedy:

vil R e vajue h i includin

(A) current and future uses;:

(B) proximity and withdrawal rate of users:

(C) ground water duantity and gquality:
the pot ial damage to wildlife, crops, vegetation
and physical structures caused by exposure to waste constk;pent

(E) the hydrogeoloqic characteristic of the facility angd
surrounding land:

{F) around water removal and treatment costs: and

(6) the cost and avajilability of alternative water sup-
plies.

vii P ] ca iljty of the owner or o ator; and

viii) Qther relevant factors,

e he de tmen termine  that remediation of
release o e 16 .706) constituent om a _digposal
unit is not necessary if the owner or operator demonstrates to
the department that:

=]l

e u ater j iti con ipated b ub-
stances that have orjginated from a source other than a disposal
unit and thase substanc a res nt ip co centratlon s ch that
cleanup of the rejease m the disposal unjt wou vi n
significant reduction _in risk to actual or potential receptorc;
or

e constituent(s) i ese in ound water that:
A Is not currently or reasonab expected to be a source
of drinking water; and
B s _not hydraulica connected with waters to which

the hazardous constituents are migrating or are likely to migrate
in a goncentration(s) that would exceed the ground water protec-
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tion standards established under (5) of this ruje; or
(iii) Remediatjon of the release(s) js technically imprac-
ticable: or
iv emediation res s § cept. cr. - ia_im-
pacts,
.Y de ermination the department pursuant to (7 of
this rule will not e t it he state to require
the owner or operator gng rtake source control measures or
other measures that max be necessary to_eliminate I minimize
furth eleases to the d w t e oS to t
ground water, or to remgglate the qround water to concentratlons
that are tec ) of o] d n uce threats
to humar heal h o h vi ent.

(8) {(a) Based on_the schedule established under ({7} ({d) of
this rule for initiation and completion of remedial activities.
the owner/operat must:

() Establish and__impl t _a_ corrective action ground
water monitoring prograg that:

(A at _a minimum, mee ;5 the requirements of an ggsessmgg_
monitorin ogram unde le;
(B indicates the effectlvemess of the corrective action

remedy; and

(C) demonstrates compliance with ground water protection
standard pursuant to (5) of this rule

(ii) Implement the corrective action remedy selected under
(7). of this rule; and

(iii) Take any interim measures necessary to ensure the
protection of human health and the enviromment. Interim measuraes
should, to the greatest extent practigable, be consistent with
the obijectives of and contribute to the performance of any remedy
that may be required pursuant to (7) of this rule. The following
factors must be considered by an owner or operator in determinipg
whether interim measures are hecessary:

(A) time reguired to develop and implement a final remedy;

{B) actual or potential exposure of nearby populations or
environmental receptors to hazardous constjituents;

[o] actual or potential contaminatiopn of drinking water

supplies or sepnsitive ecosystems;
hex de [] e und wate hat occur

if remedial action is not jnitiated expeditiously;

E weather conditions t may cause hazardous constitu-
ents to migrat b eased;

(F) risks of fire or explosjon, or potential for exposure
to hazardous constjituents as a result of an accident or failure
of a container or handli system; a

(G} _other situatjons that mav pose threats to human health
and the environment.

(b) _An owner or operator may determine, based on informa-
tion developed after implementation of the remedy has_ bequpn or
other information, that compliance with the requirements of
(7V/b) of this rule are not beinag achieved through the remedy
selected, in_such cases, the owner or operator must implement
other methode or technigues that could practicably achieve com-
pliance with the reguirements, unless the owner or operator makes
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satisfied,

b on_c etion the me, & owner o erato
must su the department within 14 days with a certi ication
that reme as _been completed in co jan i t re-
gquirements of (8)(e) of this rule and a copy pust pe placed jin

the opegg;; g ;egorg The certlf;catlon must be 51qned4bv the
owne a round water s ist and
ved e d

(q). _When, upon gomg!e;; n_of the certification, the owner

Qr operator ines that the co ctive actio ed s been
eted acc wi t uireme,
th le, the owner or o £ will be 5 rom _the re-

M&_&Mﬁww

(2)(a) The department hereby adopt d_incor ates b
reference;
{i) 51 FR_33692, 34006, 34014, and 34028 (September 24,
[ ontajini A quidelines f assesgi he health risks
of environme utants; d
ii) 40 C i stan s ur i scientifi-
cal valjd laboratory stud
(b) Copies of the above ma e obtaiped om_the
ments Soli d ardous Waste Bureau, Cogswell Building, Hele~
MT 59620 406) 444-1430].
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-2Q07, MCA

4.710_ LAT AN IO (1) Lateral andfill
expanSLOns to—a—faeitity oytside the ent icensed to

receive soljd waste will be con51dered by the department as
equivalent to llcen51ng a new facility under 75-10-221, MCA.
Lateral landfill expansion ef—the~faeility outgjde the current
area licensed to regeive solid waste will not be allowed by the
department until the required studies and plans are approved by
the department and a license to operate a solid waste management
system is issued by the department.

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.7 MO (0) G G_CILOSUR (1) Remains the same.

(2) If a facility undergoes closure prior to January 1,
1993, the department will reguire a minimum of six semi-annual
sampling episodes for Table 1 (ARM 16.14.706) parameters prior to
approving final closure. These sampling events must occur after
the last date the site facility received waste. If no exceedence
of preventative action limits or enforcement standards occurs for
any Table 1 (ARM 16.14.706) constituent, then ground water moni-
toring at the closed landfill may be discontinued contingent upon
written approval obtained from the department. Depending on the
site-specific hydrogeology study, the department reserves the
right to increase or decrease the number of ground water sampling
events required during closure approval.
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.713 MONITORING WE ONMENRT (1) Remains the
same.
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(2) All boreholes not completed as a monitoring well,
piezometer, or water supply well ehall must be abandoned immedi-
ately after drilling and completion of soil testing.

(3)-(4) Remain the same.

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.714  NO MIGRATION DEMONSTRATION (1) Ground water
monitoring at a facility may be waived by the department if the
facility owner or operator can demonstrate there is no potential
for ileaehate hagardous conpstituents to contaminate
the upperm i .

(2) No-migration petitions must be accompanied hy facility
specific data and studies and must be certlfled by a quallflec

hydrogeologist. = 10; }] ations mus as
~gpec ie cted measurements 'n
n s' c i d_bi i cesses
affectin i
C 3 'o } -
mj coptamina ! j c i i s t

and enviro .
(3)-(4) Remain the same.
T

e i inst atio vadose
zone monito device i urpa onj,
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.7 (9) (1)-(2)
Remain the same.
5 N e : ‘v
" i_l__MQ%PLQnQnQ2_ﬂ;&A!1;;2§_§hﬂll_sgn;;gggfjgz_jﬂn1,32§+w§
is to be dis i andonment
dures mus .

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA

16.14.717 INSPECTIONS (1) Remains the same.
{2) The department may request duplicate samples for inde-
endent_analysis onduct _jnde i jli-
ties.

AUTH: 75-10-204, MCA; IMP: 75~10-207, MCA

RULE T ESIGN (1) New Class II
landfill units and lateral expansions must be constructed:

(2) In accordance with a design approved by the department
that ensures that the concentration values listed in Table 1 at
the end of this rule will not be exceeded in the uppermost agui-
fer at the relevant point of compliance, as specified by the
department; or

(k) With a composite liner and a leachate collection syster
meeting the following requirements:

(1) The composite liner shall consist of two components.
The upper component must consist of a minimum 30-mil flexible
membrane liner (FML), and the lower component must consist of at
least a two-foot layer of compacted s0il with a hydraulic conduc-
tivity of no more than 1 x 107’ cm/gec. FML components consist-
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ing of high density polyethylene (HDPE) must be at least 60-mil
thick. The FML component must be installed in direct and uniform
contact with the compacted soil component.

(ii) The leachate collection and removal system must be
designed and constructed to maintain less than a 30-cm depth of
leachate over the liner.

(2) When approving a design under (1)(a) of this rule,
the department shall consider at least the following factors:
{a) The hydrogeologic characteristics of the facility and

surrounding land, including depth to groundwater, value and uses
of the uppermost and any regional acuifers, type, depth, and
hydraulic comductivity of soils and lithology below the waste
disposal areas;

(k) The climatic factors of the area;

{c) The estimated volume and physical and chemical charac-
teristics of the leachate;

(d) The hydraulic conductivity of the barrier layer;

te) The barrier layer thickness;

(£) The slope of the barrier layer; and

() The hydraulic head on the barrier layer;

(3) A design of a landfill unit pursuant to (1) (a) of this
rule must include a leachate collection and removal system and a
bharrier layer.

(4) The barrier layer must be an engineered improvement
that may include, but is not limited to the following:

(a) compacted s0il liner as defined in ARM 16.14.502;

(b) geosynthetic clay liners;

(¢} soil admixtures;

(d) geomembranes;

(e) polymers;

(f) Natural lithology when the uppermost soil layer of the
landfill base is recompacted to achieve a minimum final thickness
of 12 inches with a hydraulic conductivity of less than or equal
to 1 x 1077 em/sec; and

(g) Variations or combinations of design components de-
scribed in this section that achieve compliance with (1) (a) of
this rule.

(5) A barrier layer is not reguired for landfill units at
a facility that has a department-approved no migration petition
as specified in ARM 16.14.714.

(6) The leachate collection and removal system must be
designed and constructed:

(a) to maintain less than a 30 centimeter (l12-inch) depth
of leachate at any point over the barrier layer or base of the
landfill unit; and

(b} When a compacted soil liner or recompacted natural
lithology is used as the barrier layer, to ensure that the mini-
mum slope at the base of the overlying leachate collection layer
is at least 2% and side slopes de¢ not exceed 33%.

(7) The leachate collection system must be designed with
consideration of the following factors and must be approved by
the department:

(a) sized to water balance calculations or using other ac-
cepted engineering methods approved by the department;
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(b) waste type;

(c} slope length;

(d) percent slope;

(e) barrier layer;

(f) hydraulic conductivity of the drainage layer; and

(g) 1long term performance during the active life and post
closure care period.

(8) 'The leachate removal system must be designed, construc-
ted, and operated to:

(a) Allow the leachate collection system to perform as de-
signed;

(b} Allow for the safe removal of and treatment of the
collected leachate; and

(c¢) Account for potential increased hydraulic head in the
removal system.

(9) The returning of leachate to the landfill unit or the
recirculation of leachate in the landfill unit may be done only
in landfill units that have a composite liner system.

(10) The relevant point of compliance specified by the
department must be no more than 150 meters from the waste man-
agement unit boundary and must be located on land owned by the
owner of the landfill unit.

(11) In determining the relevant point of compliance, the
department shall consider at least the following factors:

(a) The hydrogeologic characteristics of the facility and
surrounding land;

(b) The volume and physical and chemical characteristics of
the leachate;

(c) The quantity, quality, and detection of flow of ground
water;

(d) The proximity and withdrawal rate of the ground water
users;

(e) The availability of alternative drinking water sup-
plies;

(f) The existing ¢uality of the ground water, including
other sources of contamination and their cumulative impacts on
the ground water, and whether the ground water is currently used
or reasonably expected to be used for drinking water; and

(g) Public health, safety, and welfare effects.

(12) Verification of construction of the final cap, liner,
and leachate collection and removal system approved by the de-
partment is required by means of construction guality control
(CQC) and construction quality assurance (CQA) plans and testing
for construction of these elements of design in accordance with
submitted specifications.

(13) C€QC and CQA plans mwust be approved by the department.

(14) A report of all CQC and CQA procedures and results of
all testing and monitoring provisions performed during construc-
tion of the design features for a landfill unit as specified in
the approved plans must be submitted to the department and ap-
proved in writing before acceptance of waste by a landfill unit
igs allowed.

(15) (a) Owners or operators of all existing landfill units,
new landfill units and lateral expansions that meet the criteria
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for a small community exemption and are approved by the depart-
ment are not reguired to comply with this rule.

(b) Petitions requesting the small community exemption must
be in writing and must ceontain sufficient information for the
department to make its determination.

(c) Any change in a facility’s compliance with the mandated
criteria automatically revokes the exemption and the fagility
must comply with all applicable requirements in this subchapter
and the requirements for ground water monitoring found in ARM
Title 16, chapter 14, subchapter 7.

(d) The department must be notified of any change in the
tacility’s eligibility under the following criteria within 30
days of the change.

{16) The small community exemption will be approved only if
all of the following criteria are met:

(a) There is no aevidence of existing ground water contami-
nation; and

(b) The landfill receives less than 20 tons per day of all
types of solid waste, based on an annual average; and

(c) The landfill is in an area that annually receives less
than 25 inches of precipitation; and

(dy The landfill serves a community that has no practicable
waste management alternative. For the purposes of this section,
the lack of a practicable waste management alternative may be
demonstrated by the following:

(i) No access to licensed Class II landfill within 100
miles of the community; and

(ii) The cost per household of using an alternative disposal
method, and the cost per household of complying with the reguire-
ments of the landfill design section and ground water detection
monitoring distributed over the entire estimated active life of
the landfill, will each exceed on an annual basiz 1% cf the
wedlian household income for the service area.

TABLE 1
Chemical . . ... ... .. ... MCL (weg/l)
Arsenic 0.0%
Barium 1.0
Benzene 0.005
Cadmium 0.01
Carpon tetrachloride 0.005
Chremium (hexavalent) 0.05
2,4-Dichlorophenoxy acetic acid 0.1
1,4-Dichlorobenzene 0.075
1,2-Dichloroethane 0.005
1,1-Dichloroethylene 0.007
Endrin 0.0002
Fluoride 4
Lindane 0.004
Lead 0.05
Mercury 0.002
Methoxychlor 0.1
Nitrate 10
Selenium 0.01
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Silver 0.05
Toxaphene 0.005
1,1,1-Trichloroethane 0.2

Trichloroethylene 0.005
2,4,5-Trichlorophenoxy acetic acid 0.01
Vinyl Chloride 0.002

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

R I CLos TR S (1) Closure
criteria for Class II landfills are as follows:

(a) Owners or operators of all Class II landfill units must
install a final cover system that is designed to minimize infil-
tration and erosion. The final cover system must be designed and
constructed to:

(i) Have a permeability less than or egual to the perme-
ability of any bottom liner, barrier layer, or natural subsoils
present, or a permeability no greater than 1 x 1075 eom/sec,
whichever is less;

(ii) Minimize infiltration through the closed unit by the
use of an infiltration layer that contains a minimum 18 inches of
earthen materiail;

(iii) Minimize erosion of the ftimal cover by the use of a
seed bed layer that contains a minimum of six inches of earthen
material that is capable of sustaining native plant growth and
protecting the infiltration layer from frost effects and rooting
damage; and

(iv) Revegetate the final cover with native plant growth
within one year of placement of the final cover. The department
may approve alternative revegetation plant species or an exten-
sion in the time requirement for revegetation.

{b) The department may approve an alternative final cover
design that includes:

(i) An infiltration layer that achieves reduction in infil-
tration at least eguivalent to the infiltration layer specified
in (1) (a){i) and {(ii) of this rule; and

(1i) An erosion layer that provides protection from wind and
water erosion eguivalent to the erosion layer specified in
(1) (a) (iii) and (vi) of this rule.

(¢) The owner or operator must prepare a written closure
plan that describes the steps necessary to close all landfill
units at any point during their active life in accordance with
the cover design requirements in (1) (a) or (b) of this rule, as
applicable. The closure plan, at a minimum, must include the
following information:

(i) A description of the final cover, designed in accor-
dance with (1) (a) or (b) of this rule, and the methods and proce-
dures to be used to install the cover;

(1i) An estimate of the largest area of the Class II land~
fill unit ever requiring a final cover as reguired under (1) (a)
of this rule at any time during the active life;

(iii) An estimate of the maximum inventory of wastes ever
on-site over the active life of the landfill facility; and

(iv) A schedule for completing all activities necessary to
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satisfy the closure criteria in (1) (a) of this rule.

(d) The owner or operator must submit a closure plan to the
department for approval and place it in the operating record no
later than October 9, 1993, or at the time of application for
license for a new landfill, the placement of wastes in a new
Class II landfill unit, or the lateral expansion of an existing
unit.

(e) Prior to beginning closure of each landfill unit as
specified in (1)(a) or (b) of this rule, an owner or operator
must notify the department that a notice of the intent to close
the unit has been placed in the operating record.

(f} The owner or operator must begin closure activities of
each Class II landfill unit no later than 30 days after the date
on which the Class II landfill unit receives the known final
receipt of wastes or, if the Class II landfill unit has remaining
capacity and there is a reasonable likelihood that the Class II
landfill unit will receive additional wastes, no later than one
year after the most recent receipt of wastes. Extensions beyond
the one~year deadline for beginning closure may be granted by the
department if the owner or operator demonstrates that the Class
IT landfill unit has the capacity to receive additional wastes
and the owner or operator has taken and will continue to take all
steps necessary to prevent threats to human health and the envi-
ronment from the unclosed Class I landfill unit. Any portion of
a Class ITI landfill unit that will not receive additional waste
within 90 days must have an intermediate cover of at least one
foot of approved earthen materials.

(g) The owner or operator of all Class II lapdfill units
must complete closure activities of each Class IT unit in accor-
dance with the closure plan within 180 days following the begin-
ning of closure as spacified in (1}(f) of this rule. Extensions
of the closure period may be granted by the department if the
owner or operator demonstrates that closure will, of necessity,
take longer than 180 days and he has taken and will continue to
take all steps to prevent threats to human health and the envi-
ronment from the unclosed Class II landfill unit.

(h) Following closure of each Class II landfill unit, the
owner or operator must notify the department that closure has
been completed in accordance with the closure plan. A certifica-
tion, signed by an independent registered professional engineer,
or the department., verifying that closure has been completed in
accordance with the closure plan, must be placed in the operating
record. Upon receipt of the notification of closure the depart-
ment will:

(i) place the landfill in interim closure status and hold
in abeyance any fees due under ARM 16.14.405 until closure com-
pliance is verified by the department; and .

(ii) schedule an inspection to verify closure plan compli-
ance.

(i) Following clesure of all Class II landfill units, the
owner or operator must record a notation on the deed to the
landfill facility property, or some other instrument that is
normally examined during title search, and notify the department
that the notation has been recorded and a copy has been placed in
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the operating record. The notation on the deaed must in perpetu-
ity notify any potential purchaser of the property that:
(1) the land has been used as a landfill facility; and
(ii) its use is restricted under [(RULE III(1l)(¢)(iii)].
(j) The owner or operator may request permission from the
department to remove the notation from the deed if all wastes are
repoved from the facility.
(2) Class III landfill units must be closed under a depart-
- ment approved plan that inclundes at a minimum:
(a) . two feet of final cover; and
: (k) grading and seeding to prevent erosion.
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

RULE ] ; |
FILLS (1) Post closure cara for class II 1andfxlls

(a) Following closure of each Class II landfill unit, the
owner or operator must c¢onduct post-closure care. Post-closure
care must be conducted for 30 years, except as provided under (b)
of this subsection, and consist of at least the following:

(1) Maintaining the integrity and effectiveness of any
final cover, including making repairs to the cover as necessary
to correct the affects of settlement, subsidence, erosion, or
other events, and preventing run-on and run—-off from eroding or
otherwise damaging the final cover;

(ii) Maintaining and operating - the leachate collection
system in accordance with the reguirements in [RULE I)}). The
department may allow the owner or operator to stop managing
leachate if the owner or oparator demonstrates that leachate no
longer poses a threat to human health and the environment;

(iii) Monitoring the ground water in accordance with the
reguirements of ARM Title 16, chapter 14, subchapter 7, and
maintaining the ground water monitoring system, if applicable;
and

(iv) Maintaining and operating the gas monitoring system in
accordance with the requirements of ARM 16.14.521.

(k) The length of the post-closure cara period may be:

(i) decreasad by the department if the cwner or operator
demonstrates that the reduced period is sufficient to protect
human health and the anvironment and this demonstration is ap-
proved by the department; or

(ii) increased by the department if the department deter-
mines that the lengthened period is necessary to protect human
health and the environment.

(c) The owner or operator of all Class II landfill units
must prepare a written post-closure plan that includns, at a
minimum, the following information:

(1) A dnscriptlon of the monitoring and m51ntonanco activ-
ities required in' [RULE III(1)(a)] for each Class II landfill
unit, and the freguency at which these activities will be per-
formed;

(ii) Name, address, and telephone number of the person or
office to contact about the facility during the post-closure
period; and

(iii) A description of the planned uses of the property
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during the post-closure period. Post-closure use of the property
must not disturb the integrity of the final cover, liner(s), or
any other components of the containment system, or the function
of the meonitoring systems unless necessary to comply with the
regquirements in these rules. The department may approve any
other disturbance if the owner or operator demonstrates that
disturbance of the final cover, liner or other component of the
containment system, including any removal of waste, will not
increase the potential threat to human health or the environment.

(d) The owner or operator must submit to the department a
post-closure plan for approval and place a copy of that plan in
the operating record no later than October 9, 1993, or by the
initial receipt of waste, whichever is later.

(e} Following completion of the post-closure care period
for each Class II landfill unit, the owner or operator mnust
submit to the department a certification, signed by an indepen-
dent registered professional engineer for approval by the depart-
ment, verifying that post-closure care has been completed in
accordance with the post-closure plan. A copy of the approved
document must be placed in the operating record.

(2)(a) The department hereby adopts and incorporates by
reference:

(i) the ground water monitoring reguirements contained in
ARM Title 16, chapter 14, subchapter 7; and

(ii) ARM 16.14.521, containing requirements for maintaining
and operating gas meonitoring systems,

(b) Copies of the above rules may bhe obtained from the
department’s Solid and Hazardous Waste Bureau, Cogswell Building
Helena, MT 59620 [(406) 444-1430].

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

RULE IV FINANCT SE NCE _REQUIR NT. OR__CLASS IT
LANDFILLS (1) (a) The regquirements of this rule apply to owners:s
and operators of all Class I1 landfill units, except owners or
cperators who are state or federal government entities whose
debts and liabilities are the debts and liabilities of a state or
the United States. Subdivisions of state government, such as
counties, cities or towns, whose debts and liabilities are not
directly the debts and liabilities of the state, are subject to
this rule.

(b) The requirements of this rule are effective April 9,
1994.

(2) Financial assurance for closure:

(a) 'The owner or operator must have a detailed written
estimate, in current dollars, of the cost of hiring a third party
to close the largest area of all Class II landfill units ever
requiring a final cover as required under [RULE II] at any time
during the active life in accordance with the closure plan. The
owner or operator must submit a copy to the department and place
the estimate in the operating record.

(1) The cost estimate must equal the cost of closing the
largest area of all Class II landfill units ever requiring a
final cover at any time during the active life when the extent
and manner of its operation would make closure the most expen-
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sive, as indicated by ite closure plan (see [RULE II(1)(c)(ii)]).

(ii) During the active life of the Class II landfill unit,
the owner or operator must annually adjust the closure cost
estimate for inflation and any other changes and submit this
information to the department as part of the annual report re-
quired under. ARM 16.14.407.

(11ii) The owner or operator must increase the closure cost
estimate and the amount of financial assurance provided under
(2)(pb) of this rule if changes to the closure plan or Class II
landfil}l unit conditions increase the maximuw cost of closure at
any time during the remaining active life.

(iv) The owner or operator may reduce the closure cost
estimate and the amount of financial assurance provided under
(2) (b) of this rule if the cost estimate exceeds the maximum cost
of closure at any time during the remaining life of the Class Il
landfill unit. The owner or operator must obtain the approval of
the department for the reduction of the closure cost estimate and
the amount of financial assurance required. Copies of the demon-
stration and department approval must be placed in the operating
record.

(k) The owner or operator of each Class IT landfill unit
must establish financial assurance for closure of the Class II
landfill unit in compliance with (3) of this rule. The owner or
operator must provide continuous coverage for c¢losure until
released from financial assurance requirements by demonstrating
compliance with [RULE II(1)(h) and (i)].

(3) The following financial assurance for post-closure care
must be provided:

(a) The owner or operator must have a detailed written
estimate, in current dollars, of the cost of hiring 2 third party
to conduct post-closure care for the Class II landfill unit in
compliance with the post-closure plan developed under [RULE III].
The post-closure cost estimate used to demonstrate financial
assurance in (3) (b) of this rule must account for the total costs
of conducting post-closure care, including annual and periodic
costs as described in the post-closure plan over the entire post-
closure care period. The owner or operator must submit a copy of
the estimate to the department and place a copy in the operating
record. Estimates must meet the following requirements:

(1) The cost estimate for post-closure care must be based
on the most expensive costs of post-closure care during the post-
closure care period.

(ii) During the active life of the Class IT landfill unit
and during the post-closure care period, the owner or operator
must annually adjust the post-closure cost estimate for infla-
tion.

(iii) The owner or coperator must increase the post-closure
care cost estimate and the amount of financial assurance provided
under (3)(b) of this rule if changes in the post-closure plan or
Class II landfill unit conditions increase the maximum costs of
post-closure care.

(iv) The owner or opersator may reduce the post-~closure cost
estimate and the amount of financial assurance provided under
(3) (b} of this rule if the cost estimate exceeds the maximum
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costs of post-closure care remaining over the post-closure care
period. The owner or operator must obtain approval from the
department for the reduction of the post-closure cost estimate
and the amount of financial assurance and place a copy of the
justification in the operating record.

(v) Any changes required above under (3) (a)(ii), (iii), or
(iv) must be reported to the department as part of the report
required under ARM 16.14.407.

(b) The owner or operator of each Class IJ landfill unit
must establish, in a manner in accordance with (5) of this rule,
financial assurance for the costs of post-closure care as re-
gquired under ({RULE III]. The owner or operator must provide
continuous coverage for post-closure care until released fronm
financial assurance requirements for post-closure care by demon-
strating compliance with [RULE III(1)({(e)].

(4) The following financial assurance for corrective action
must be provided:

(a) An owner or operator of a Class II landfill unit re-
quired to undertake a corrective action program under ARM
16.14.708 must have a detailed written estimate, in current
dollars, of the cost of hiring a third party to perform the
corrective action in accordance with the program required under
ARM 16.14.708. The corrective action cost estimate must account
for the total costs of corrective action activities as described
in the corrective action plan for the entire corrective action
period. The owner or operator must submit the estimate to the
department for approval and place a copy in the operating record.
The estimate must meet the following requirements:

(1) The owner or operator must annually adjust the esti-
mate for inflation until the corrective actionh program is com-
pleted in accordance with ARM 16.14.708(8)(f).

(ii) The owner or operator must increase the corrective
action cost estimate and the amount of financial assurance pro-
vided under (4)(b) of this rule if changes in the corrective
action program or Class II landfill unit conditions increase the
maximum costs of corrective action.

(iii) The owner or operator may reduce the amount of the
corrective action cost estimate and the amount of financial
assurance provided under (4) (b) of this rule if the cost estimate
exceeds the maximum remaining costs of corrective action. The
owner or operator must receive approval from the department for
the reduction of the corrective action cost estimate and the
reduction in the amount of financial assurance. The justifica-
tion for the reduction of the corrective action cost estimate and
the amount of financilal assurance must be placed in the operating
record.

(b) The owner or operator of each Class II landfill unit
required to undertake a corrective action program under ARM
1€.14.708, must establish, in a manner in accordance with this
rule, financial assurance for the most recent corrective action
program. The owner or operator must provide continucus coverage
for corrective action until released from financial assurance
regquirements for corrective action by demonstrating compliance
with ARM 16.14.708(8) (f) and (g).

MAR Notice No. 16-2-420 9-5/13/93



-875-

(5} The me¢hanisms used to demonstrate financial assurance
under this rule must ensure that the funds necessary to meet the
costs of closure, post-closure care, and corrective action for
known releases will be available whenevar they are needed.
oOwners and operators must choose from the options specified in
(a)-(g) of this subsection (5).

(a) (1) An owner or operatox may satisfy the requirements of
this rule by establishing a trust fund which conforms tc the
requirements of this rule. The trustee must be an entity which
has the authority to act as a trmstee and whose trust operations
are regulated and examined by a federal or state agency. A copy
of the trust agreement mast be placed in the facility’s operating
record.

(ii) Payments into the trust fund must be made annually by
the owner or operator or over the remaining life of the Class II
landfill unit, whichever is shorter, in the case of a trust fund
for closure or post-closure care, or over one-half of the esti-
mated length of the corrective action program in the case of
corrective action for known releases. This period is referred to
as the pay-in period.

(iii) For a trust fund used to demonstrate financial assur-
ance for closure and pest-closure care, the first payment into
the fund must be at least egual to the current cost estimate for
closure or post-closure care, divided by the number of years in
the pay-in period as defined in (4)(a)(ii) of this rule. The
amount of subseguent payments must be determined by the following
formula:

Next Payment = (CE-CV)/Y
where CE is the current cost estimate for closure or post-cleosure
care (updated for inflation or other changes), CV is the current
value of the trust fund, and Y is the number of years remaining
in the pay-in period.

(iv) For a trust fund used to demonstrate financial assur-
ance for corrective action, the first payment into the trust fund
nust be at least equal to one~half of the current cost estimate
for corrective action, divided by the number of years in the
corrective action pay-in period as defined in (5)(aXii)} of this
rule. The amount of subsequent payments must be determined by
the following formula:

Next Payment = (RB~CV)/Y
where RB is the most recent estimate of the required trust fund
balance for corrective action (i.e., the total costs that will be
incurred dquring the second half of the corrective action period),
CV is the current value of the trust fund, and Y is the number of
years remaining on the pay-in period.

(v) The initial payment into the trust fund must be made
before the initial receipt of waste or before the effective date
of this section (April 9, 1994), whichever is later, in the case
of closure and post-closure care, or no later than 120 days after
the corrective action remedy has been selected in accordance with
the requirements of ARM 16.14.708.

(vi) If the owner or operator establishes a trust fund
after having used one or more alternate mechanisms specified in
(5) (f) of this rule, the initial payment into the trust fund must
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be at least the amount that the fund would c¢ontain if the trust
fund were established initially and annual payments made accord-
ing to the specifications of (5)(a) of this rule, as applicable.

(vii) The owner or operator, or other person authorized to
conduct closure, pogt-closure care, or corrective action activi-
ties may request reimbursement from the trustee for these expen-
ditures. Requests for reimbursement will be grahted by the
trustee only if sufficient funds are remaining in the trust fund
to cover the remaining costs of closure, pest-closure care, or
corrective action, and if justification and documentation of the
cost is approved by the department. The owner or operator must
provide the department with the documentation of the justifica-
tion for reimbursement for approval and records of any reimburse-
ment.

(viii) The trust fund may be terminated by the owner or
operator only if the owner or operator substitutes alternate
financial assurance as specified in this section or if he is no
longer required to demonstrate financial responsibility in accor-
dance with the requirements of (2){(b), (3)(b), or (4)(b) of this
rule.

(b) A surety bond may be used to guarantee payment or
performance under the following circumstances:

(1) An owner or operator may demonstrate financial assur-
ance for closure or post-closure care by obtaining a payment or
performance surety bond which conforms to the requirements of
this paragraph. An owner or operator may demonstrate financial
assurance for corrective action by obtaining a performance bond
which confoyms to the requirements of this paragraph. The bond
must be effective before the initial receipt of waste or before
the effective date of this section, (April 9, 1994), whichever is
later, in the case of closure and post-closure care, or no later
than 120 days after the corrective action remedy has been select-
ed in accordance with the requirements of ARM 16.14.708. The
owner or operator must submit a copy of the bond to the depart-
ment and place a copy in the operating record. The surety compa-
ny issuing the bond must, at a minimum, be among those listed as
acceptable sureties on federal bonds in Circular 570 of the U.S.
department of the treasury and licensed to do business in Mon-
tana.

(ii) The penal sum of the bond must be in an amount at
least egual to the current closure, post-closure care, or correc-
tive action cost estimate, whichever is applicable, except as
provided in (5) (g) of this rule.

(iii) Under the terms of the bond, the surety will become
liable on the bond obligation when the owner or operator fails to
perform as guaranteed by the bond.

(iv) The owner or operator must establish a standby trust
fund. The standby trust fund must meet the requirements of
(5) (a) except the requirements for initial payment and subsequent
annual payments specified in (5) (a) (ii)-(v) of this rule.

(v) Payments made under the terms of the bond will be
deposited by the surety directly into the standby trust fund.
Payments from the trust fund must be approved by the trustee.

(vi) Under the terms of the bond, the surety may cancel the
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bond by sending notice of cancellation by certified mail to the
owner and operator and to the department 120 days in advance of
cancellation. If the surety cancels the bond, the owner or
operator must obtain alternate financial assurance as specified
in this section.

(vii) The owner or operator may cancel the bond only if
alternate financial assurance is substituted as gpecified in this
section or if the owner or operator is no longer required to
demonstrate financial responsibility in accerdance with (2) (b},
(3)(b), or (4)(b) of this rule.

{c) (i) An owner or operator may satisfy the requirements of
this section by obtaining an irrevocable standby letter of credit
which conforms to the requirements of this paragraph. The letter
of credit must be effective before the initial receipt of waste
or before the effective date of this section, (April 9, 19%4),
whichever is later, in the case of closure and post-closure care,
or no later than 120 days after the corrective action remedy has
been selected in accordance with the requirements of ARM
16.14.708. The owner or operator must supply the department with
a copy of the letter of credit and place a copy of the letter of
credit in the operating record. The issuing institution must be
an entity which has the authority to issue letters of credit and
whose letter-of-credit operationg are regulated and examined by
a federal or state agency.

(ii) A letter from the owner or operator referring to the
letter of credit by number, issuing institution, and date, and
providing the name and address of the facility, and the amount of
funds assured, must be included with the letter of credit in the
operating record.

(iii) The letter of credit must be irrevocable and issued
for a period of at least one year in an amount at least equal to
the current cost estimate for closure, post-closure care, or
corrective action, whichever is applicable, except as provided in
[Rule IV} or (S)(a) of this rule. The letter of credit must
provide that the expiration date will be automatically extended
for a period of at least one year unless the issuing institution
has canceled the letter of credit by sending notice of cancella-
tion by certified mail to the owner and operator and to the
department 120 days in advance of cancellation. If the letter of
credit is canceled by the issuing institution, the owner or
operator must obtain alternate financial assurance.

(iv) The owner or operator may cancel the letter of credit
only if alternate financial assurance is substituted as specified
in this rule or if the owner or operator is released from the
requirements of this rule in accordance with (2)(b), (3)(b), or
(4) (b) of this rule.

(@) (i) An owner or operator may demonstrate financial
assurance for closure and post-closure care by obtaining insur-
ance which conforms to the requirements of this subsection (d).
The insurance must be effective before the initial receipt of
waste or before the effective date of this rule (April 9, 1994),
whichever is later. At a minimum, the insurer must be licensed
to transact the business of insurance, or eligible to provide
insurance as an excess or surplus lines insurer, in one or more
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states, specifically including Montana. Proof of insurance must
be supplied to the department.

(ii) The closure or post-closure care ingurance policy
must guarantee that funds will be available to close the Class IT
landfill unit whenever final closure occurs or to provide post-
closure care for the Class II landfill unit whenever the
post-closure care period begins, whichever is applicable. The
policy must also guarantee that once closure or post-closure care
begins, the insurer will be responsible for the paying out of
funds to the owner or operator or other person authorized to
conduct closure or post-closure care, up to an amount egual to
the face amount of the policy.

(iii) The insurance policy must be issued for a face amount
at least equal to the current cost estimate for closure or
post-closure care, whichever is applicable, except as provided in
(5) (a) of this rule. The term "face amounht" means the total
amount the insurer is obligated to pay under the policy. Actual
payments by the insurer will not change the face amount, although
the insurer’s future liability will be lowered by the amount of
the payments.

(iv) An owner or operator, or any other person authorized
to conduct closure or post-closure care, may receive reimburse-~
ments for closure or post-closure expenditures, whichever is
applicable. Requests for reimbursement will be granted by the
insurer only if the remaining value of the policy is sufficient
to cover the remaining costs of closure or post-closure care, and
if justification and @ocumentation of the cost is placed in the
operating record and written approval is received from the de-
partment in advance. The owner or operator must file the docu-
mentation of the justification for reimbursement with the depart-
ment and place it in the operating record. Notice that reim-
bursement has been received must also be filed with the depart-
ment and placed in the operating record.

(v) Each policy must contain a provision allowing assign-
ment of the policy to a successor owner or operator. Such as-
signment may be conditional upon consent of the insurer, prov1ded
that such consent is not unreasonably refused.

(vi) The insurance policy must provide that the insurer
may not cancel, terminate or fail to renew the policy except for
failure to pay the premium. The automatic renewal of the policy
must, at a minimum, provide the insured with the option of renew-
al at the face amount of the expiring policy. If there is a
failure to pay the premium, the insurer may cancel the policy by
sending notice of cancellation by certified mail to the owner and
operator and to the department 120 days in advance of cancella-
tion. If the insurer cancels the policy, the owner or operator
must obtain alternate financial assurance as specified in this
section.

{vii) For insurance policies providing coverage for post-
closure care, commencing on the date that liability to make
payments pursuant to the policy accrues, the insurer will there-
after annually increase the face amount of the policy. Such
increase must be equivalent to the face amount of the policy,
less any payments made, multiplied by an amount eguivalent to 85%
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of the most recent investment rate or of the eguivalent coupon-
issue yield announced by the U.S5. treasury for 26-week treasury
securities.

(viii) The owner or operator may cancel the insurance policy
only if alternate financial assurance is substituted as specified
in this subsection (d) or if the owner or operator is no longer
required to demonstrate financial responsibility in accordance
with the requirements of (2) (b}, (3)(b), or (4)(b) of this rule.

(@) Local governmental entities who are owners or cperators
may satisfy the requirements of this subsection (e} through their
taxing and bonding authority as long as there is a commitment by
local governmental entity or entities, approved by the depart-
ment, that meets criteria specified in (5)(h) of this rule. 2
demonstration must be made to the department and placed in the
operating record, of the ability of the governmental entity or
entities to fully fund liabilities under this section.’ Such a
demonstration should include, but is not limited to:

(1) excess bonding capability available;

(ii) bond rating of the entity or entities; i

(iii) excess taxation capability available under any govern-
mental tax limitation laws;

(iv) veoter prior approval of any tax increases, if re-
guired; and )

(v) any other information that will make it possible for
the department to accurately assess the ability to meet the
criteria specified in (5)(hj} of this rule.

(£f) An owner or operator may satisfy the requirements of
this rule by obtaining any other mechanism that meets the crite-
ria specified in (5) (h) of this rule, and that is approved by the
department.

(g) An owner or operator may satisfy the requirements of
this rule by establishing more than one financial mechanism per
facility. The mechanisms must be as specified in (a)-(f) of this
subsection (5), except that it is the combination of mechanisms,
rather than the single mechanism, which must provide financial
assurance for an amount at least equal to the durrent cost esti-
mate for closure, post-closure care or corrective action, which-
ever is applicable. The financial test and a guarantee provided
by a corporate parent, sibling, or grandparent may not be com-
bined if the fipancial statements of the two firms are conseli-
dated.

(h) The language of the mechanisms listed in (a)-(f) of
this subsection (5) must ensure that the instruments satisfy the
following criteria:

(i) The financial assurance mechanisms must ensure that
the amount of funds assured is sufficient to cover the costs of
closure, post-closure care, and corrective action for known
releases when needed;

(ii) The financial assurapce mechanisms must ensure that
funds will be available in a timely fashion when needed;

(iii) The financial assurance mechanisms must be obtained by
the owner or operator by the effective date of these requirements
or prior to the initial receipt of solid waste, whichever is
later, in the case of closure and post-closure care, and no later
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than 120 days after the corrective action remedy has bheen select-
ed in accordance with the reguirements of ARM 16.14.708, until
the owner or operator is released from the financial assurance
requirements under (2)(b), (3)(b}, or {(4)(b) of this rule.

(iv) The financial assurance mechanisms must be legally
valid, binding, and enforceable under state and federal law.
AUTH: 75-10-204, MCR; IMP: 75~10-204, MCA

4. The new rules and most of the proposed amendments are
necessary to bring current rules in line with U.S. Environmental
Protection Agency regulations so that the Montana Solid Waste
Program may gain approval by the EPA to enforce its own program
in place of the EPA regulations. In addition, the balance of the
proposed amendments are necessary to aveid conflict with hazard-
ous waste rules found in Title 16, Chapter 44 of the Montana
Administrative Rules of Montana and to comply with the Adminis-
trative Procedure Act’s prohibition of unnecessary repetition in
rules of language already in the statutes.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to J. Mark Stahly, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than June 10, 1993.

ROBERT J7/ROBINSON, Director
Certified to the Secretary of State May 3, 1993 __.

Reviewed by:

HES Attorney
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I through
VIII, the amendment of rule
46.8.1072 and the repeal of
rule 46.8.105 pertaining to
individual habilitation
plans

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES 1 THROUGH VIII, THE
AMENDMENT OF RULE 46.8,102
AND THE REPEAL OF RULE
46.8.105 PERTAINING TO
INDIVIDUAL HABILITATION
PLANS

TO: All Intarested Permcons

1. On June 3, 1993, at 10:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabjilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rules I through VIII, the amendment of rule
46.8.102 and the repeal of rule 46.8.105 pertaining to indi-
vidual habilitation plans.

2. The rules as proposed to be adopted provide as
follows:

v : (1) 2An individual
plan identifies the supports that are necessary to achieve
independence, dignity and personal fulfillment for a person
receiving developmental disabilities services. The individual
plan ensures that the provision of developmental disabilities
services is systematic and that training is designed to enhance
the development of the person regeiving services.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 MCA

IRULE II1 INDIVIDUAL PLAN: IMPLEMENTATION (1) A single,
comprehensive individual plan must be developed and maintained
by an individual planning team for each recipient of state
funded developmental disabilities services. Individual plans
are not required for persons who are only recipients of c¢ne or
more of the following services:

(a) family;

(b) transportation;

{(c) adaptive equipment; or

(d) respite.

(2) An initial individual plan must be developed by the
individual planning team within 30 calendar days of a person’s
entry into a service program, implemented within twe calendar
weeks of the date of its adoption unless otherwise specified by
the team, and formally reviewed and revised at intervals deter-
mined by the team. A plan must be formally reviewed and revised
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as necessary within 12 months from the initial or previously
reviewed individual plan.

(3) When a person moves from services in one community to
services in another community a service coordination agreement
must be in place prior to entry into the new service. The
agreement is developed by members of the designated individual
planning team at the new service with participation preferably
in person, but a least in writing, of a representative from the
sending team. The service coordination agreement identifies
critical service and training objectives for the person to be
implemented immediately upon entry into the new service.

AUTH: Sec¢. 53-2-201 and 53-20-~204 MCA
IMP: Sec. 23-20-203 MCA

IRULE JII1 INDIVIDUAL PLANS: COMPOSITION OF INDIVIDUAL
N (1) The individual planning team should

include the following persons if available and willing to
participate:

{(a) the person receiving services;

(b} the advocate of the person receivinhg services, unless
the perszon does not have an advocate;

(c) the parents of the person receiving services or other
family member(s), if the person is a minor or if the person,
even though an adult, regquests their participation;

{(d4) the legal guardian of the person receiving services,
unless the person does not have a guardian;

{e) the case manager of the person receiving services;

(f) at least one staff person from each service program
who works directly with the person receiving services;

(g) the gqualified mental retardation professional (QMRP)
or designee from the institution of origin if the person
receiving services has not yet been formally discharged from
that institution;

(h) in cases where the person receiving services is
currently enrclled in a public school, the persons designated to
develop an individualized education plan (IEP);

(i) a staff member of the division; and

(3) any professionals such as psychologists, medical
personnel and other professionals as needed.

(2) If the person receiving services, a legal guardian or
parent of a minor is unable to participate in the meeting, the
reasons for that absence must be documented in writing by the
Case manager.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 MCA
v NDIV : N (1) Each indi-

vidual plan must include the following:

(a) any results of comprehensive assessments, both formal
and informal, of the person receiving services, which identify
current abilities and needs. Assessments must include, but are
not limited to, the following:
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(i) a physical examination, a health assessment and a
dental examination completed at appropriate intervals as
determined by the health professional;

(ii) a living skills assessment completed within 60
calendar days prior to the individual planning meeting;

{iii) developmental, educational, employment, social or
leisure assessments completed or updated within 60 calendar days
prior to the individual planning meeting unless the team
determines and documents in the individual plan that an
assessmant should be conducted at other than annual intervals;

(iv) a self assessment;

{v) other reassessments as needed and identified by the
person’s individual planning team;

(b) the goals toward which the activities outlined in the
plan will be directed;

{c) the specific objectives directed toward accomplishing
the goals; and :

(d) a summary of medical, dental, and other health related
appointments and records for the period since the last indi-
vidual planning meeting. The summary must include the health
profeasionals’ names, the dates of service, the results of the
person’s most recent health examinations, a list of any
prescribed medications, the current methods of administration
for any prescription medication, and the purpose of each
medication.

(2) The objectives of an individual plan must be priori-
tized, stated separately in behavioral terms, specifying single
outcomes.

{(a) An objective must include the following elements:

(i) a statement of the conditions, as appropriate, in
which the behavior is to occur;

(ii) an objective, measurable description of the be-
havior;

(iii) a statement of the acceptable level of performance;

(iv) the names of persons, along with their affiliations,
who have heen assigned responsibility for implementation of each
objective;

(v) the dates by which the programs for each objective
assigned by the individual planning team are to be implemented;
and

(vi) the date by which each objective is expected to be
met.

(3) The individual plan must be signed by all persons who
have participated in developing the plan, including the person
receiving services. Each participant must indicate whether the
person agrees or disagrees with the plan. Fach participant must
acknowledge the confidentjal nature of the information presanted
and discussed.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. $3-20-203 MCA
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LRULE V NDIVIDUA H R S
NG (1) For each person receiving services,
an individual plan status report must be produced on a quarterly
basis.

(a) Each corporation providing services for the person
receiving services must assign a representative to participate
in the development of the quarterly individual plan status
report.

(b) A copy of the individual plan status report must be
provided to the case manager and the regional developmental
disabilities division office.

(c) An individual plan status report must include the
following:

(i) a summary of progress toward the attainment of the
objectives listed in the individual plan;
(1i) the need for or the action taken to assure progress;

and

(iii) the need, if any, to reconvene the individual
planning team.

{(d) The case manager will, depending on the individual
plan status report:

(1) discuss the information with an assigned representa-
tive from the corporation;

(ii) observe the implementation of objectives;

(iii) review individual progress data to determine if
there is a sufficient lack of progress to necessitate notifica-
tion of the individual planning team; and

(iv) send individual plan status reports to other
planning team members upon request.

(2) The individual planning team wnust meet at least
annually to formally review the goals and objectives established
at the previous planning meeting. In reviewing the previous
plan, the team shall:

(a) analyze progress data for each objective selected at
the last team meeting;

(b) modify the goals and objectives as necessary;

(¢) determine satisfaction with current services and
supports; and

(d) determine further services and supports that are
needed.

AUTH: Sec, 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 MCA

v v : S O G

(1) The duties of the case manager in the individual
planning process are:

(a) to prepare the person receiving services for the
individual planning meeting by asking if the person would like
the assistance of an advocate, by obtaining input and eliciting
the person’s preferences before the meeting and assisting the
person in communicating those preferences to the team during the
neeting;
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(b} to schedule any individual planning meeting and obtain
prior to the meeting, the names of additional team members the
person receiving services would like to invite;

(¢) to notify in writing, except for meetlngs called in
emergency situations when written notification is impossible,
all individual planning team members of the name of the person
receiving services for whom the meeting is being held, and the
date, time and place of the meeting at least two weeks prier to
the scheduled date of the meeting;

(d) to explain the purpose of the individual planning
meeting to the person receiving services and other team members
and inform the person and family members of their rights and
respongibilities under the individual planning process;

(e} to inform team members of the confidentiality of
personal information;

(f) to inform members that all individual planning
decisions are made by consensus or through the appeal process if
there is a lack of consensus;

(g) to conduct the individual planning meeting;

{h) to document issues discussed at the individual
planning meeting, to compile all -planning forms, and to
disseminate within two weeks of the team meeting copies of all
documents and forms to all individual planning team members and
to any other perscn that the person receiving services author-
izes to receive documents; ’

(i) to interpret all documents and forms of the individual
planning process to the person receiving services and any person
designated to act on behalf of the person; and -

(j) to facilitate -the transition, including movement, of
the person receiving services to another service or corporation.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. $3~20-203 MCA

IRULE VII1 INDIVIDUAL PLAN: DECISION MAKING (1) All
decisions of an individual planning team must be made by

consensus.

(2) If an individual planning team does not have consensus
on a matter, the team must adjourn for no more than five working
days, to allow time for possible resclution of the matter at
issue.

(3) A team member who disagrees with the plan or wishes to
comment on a matter in the plan, must notify the case manager in
writing within five working days of receipt of the plan or
modification to the plan.

(4) The case manager must schedule an 1nd1v1dua1 planning
meeting within five working days of receiving written notice
that a team member disagrees with the plan or a modification to
the plan.

(5) At the individual planning meeting held to reconsider
a matter upon which there is disagreement, if a consensus is not
reached, the unresolved issues must be clearly stated in the
meeting summary. The written summary will be sent to each team
member.
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(6) Each individual planning team member who wishes to
express a view point about issues upon which there is disagree-
ment must submit in writing to the case manager the reasons for
agreement or disagreement. The case manager will write a cover
letter outlining the issues to the regional manager and the
regional administrator of the department of family services
within ten working days of the previous individual planning
meeting. The meeting summary and any written materials
submitted by team members are to accompany the letter.

(7) The regional manager and the regional administrator of
the department of family services will, within ten days of the
receipt of a letter from a case manager relating to an appeal,
review the matter at issue and after consideration of the
meeting summary and any written materials submitted by team
members will arrive at a decision in the matter.

(8) If any individual planning team member is dissatisfied
with the decision of the regional manager and the regional
administrator of the department of family services, the team
member must notify the case manager in writing within five
working days of receipt of the regional manager’s decision. The
case manager must refer the appeal immediately to the individual
planning appeal committee.

(9) 1In cases where an appeal occurs involving a person who
is currently enrolled in public school, the following procedures
will apply:

(a) if the appeal arises in a situation where a tean
member is appealing an issue which impacts an individualized
aducation program (IEP), federal and state authorities governing
the IEP process shall have precedence over the appeal process in
this rule;

(b} if the appeal arises in a situation where a teanm
member is appealing an issue which dcoes not concern the IEP, the
appeal process in this rule shall apply.

(10) The decision of +the individual planning appeal
committee is the final administrative decisjion of the depart-
ment.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. £53-20-203 MCA

v : (1) The
individual planning appeal committee is appointed by the
administrator of the developmental disabilities division.

(2) The individual planning appeal committee will be
composed of:

(1) a person receiving services;

(i1) a parent, guardian or advocate;

(iii) a representative of the developmental disabilities
division;

(iv) a representative of the department of family
services; and

(v) a service provider.

(3) The appeal committee will establish and make available
its own operating procedures.
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AUTH: Sec. 53-2-201 and 53-20~204 MCA
IMP: sec., 53-20-203 MCA

3. The rule as proposed to be amended provides as
follows:

46.8.102 DEFINITIONS For purposes of this chapter, the
following definitions apply:
Subsectiong (1) through (5) remaln the sane.

" VO e 1] a
£
receiving _services consisktent with the person’s expressed
interests;
b i o nplo ect oV,

servj o e e \A =] ces;

W e £ v v
to b sen’ vocate c t

Subsection (6) remains the same in text but will be
renumbered (7).

Subsections (19) through (20) remain the same in text but
will be renumbered (18) through (19).

(2%20) "Individual habilitatien plan" means a written plan
for tralnlng and action developed for a deveiepnenta&iy—d*sab&ed
person develo by the individual
habt%t%a%&en planning +§HP+ team on the basis of a skill
assessment and determination of the strengths and needs of the
person.

(2221) "Individual hebilitatden planning team” means an
interdisciplinary team composed of those persons specified in
ARM 46.8.105(3) that identifies and evaluates a—elientts the
needs of a person receiving services, develops an individual
habititatien plan to meet those needs, perlodlcally reviews the
elient's person’s response to the plan and revises the plan
accordingly.

" ivi odram n" me e itte t
eet ] an _objective an_jipdividu
Subsection (23) remains the same.
4 "Regjona ager" m a

jes djivisio

rvis si .
Subsections (24) through (30) remain the same in text but
will be renumbered (25) through (31).

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 33-20-203, 53-20-204 and 53-20~205 MCA
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4. The rule 46.8.105 as proposed to be repealed is on
pages 46-493 through 46-498 of the Administrative Rules of
Montana.

AUTH: Sec. 53-20-204 MCA
IMP: Sec., 53-20-203 MCA

S. The conduct of individual planning for persons with
developmental disabilities who are recipients of state funded
services is required by state law at 53-20-203(8), MCA. The
individual planning process provides an integrated multidisci-
plinary approach to making determinations about the provision of
developmental disabilities services and the requirements that
may be imposed on persons receiving these services. The process
includes the recipient of the services and those persons who
represent the interests of the recipient.

These proposed rules are a revision of the provisions that
appear in ARM 46.8.105. ARM 46.8.105 is proposed for repeal and
replacement by the proposed rules of this notice. The proposed
rules will provide a more accessible and comprehensible format
than does ARM 46.8.105.

Generally, the proposed rules will govern the implementation of
the statutory mandate for individual planning by providing
procedures for the conduct of planning, and providing for the
composition and responsibilities of an individual planning team
that implements the planning process in relation to a recipient.

Proposed Rule I, "Purpose", provides a necessary statement of
purpose for the individual planning process.

Proposed Rule 1I, "Implementation", is necessary to state the
regquirement for a plan, provide appropriate time periods for the
lmplementatxon of a plan and provide a procedure for transitions
in planning when a recipient changes services. These provisions
are impeortant to assuring timely development and delivery of
services.

Proposed Rule III, "Composition of Individual Planning Team®, is
necessary to establish the participants in the individual
planning team. The identification of the participants assures
that the team is multidisciplinary in nature and inclusive of
persons who have legitimate interest in the recipient’s well-
being.

Proposed Rule IV, "Components", is necessary to identify and
describe the components of the individual plan. The required
components assure that the individual planning team is know-
ledgeable about the recipient’s needs, problems, services and
service settings. The objectives required by the rule assure
that the individual planning team provides the recipient with
oppertunities and guidance in developing knowledge and various
skills.
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Proposed Rule V, "Monitoring", is necessary to assure that the
status of the recipient’s knowledge and skill development is
monitored in a manner, degree and frequency that are necessary
to ascertain the current status of the recipient’s progress.

Proposed Rule VI, "Duties of the Case Manager", is necessary to
provide the case manager with the tasks that will assure that
the individual planning process is well coordinated and managed.

Proposed Rule VII, "Decision Making"™, is necessary to provide an
appropriate due process for the resolution of matters that are
at issue before an individual planning team.

Proposed Rule VIII, "Appeal Committee™, is necessary to state
the composition of the committee established to hear appeals in
the individual planning process brought under proposed Rule VII.
The proposed rule also provides the committee with authority to
provide operating procedures for the conduct of appeals before
it.

The proposed amendments to ARM 46.8.102 are necessary to change
certain terms teo conform with current nomenclature and to
provide definitions for certain terms that are in need of
definition so as to provide a better understanding of the rules.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than June 10, 1993.

7. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Rule Reviewer Diréctor, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 3 1993.

’
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.8.1203, 46.8.1204,
46.8.1206, 46.8.1207,
46.8.1208, 46.8.1211,
46.8.1213, 46.8.1215,
46.8.1216, 46.8.1218,
46.8.1219 and 46.8.1220 and
the repeal of rule 46.8.1210
pertaining to developmental
disabilities aversive
procedures

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.8.1203, 46.8.1204,
46.8.1206, 46.8.1207,
46.8.1208, 46.8.1211,
46.8.1213, 46.8.1215,
46.8.1216, 46.8.1218,
46.8.1219 AND 46.8.1220 AND
THE REPEAL OF RULE
46.8.1210 PERTAINING TO
DEVELOPMENTAL DISABILITIES
AVERSIVE PROCEDURES

et et e At e e S et e e

TO: All Interested Persons

1. On June 3, 1993, at 10:30 a.m, a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.8.1203, 46.8.1204, 46.8.1206,
46.8.1207, 46.8.1208, 46.8.1211, 46.8.1213, 46.8.1215,
46.8.1216, 46.8.1218, 46.8.1219 and 46.8.1220 and the repeal of
rule 46.8.1210 pertaining to developmental disabilities aversive
procedures,

2. The rules as proposed to be amended provide as
follows:

Subsectlons (1) and (2) remain the same.
V! jve O es Q
a iv vi
Subsection (3) remains the same but will be renumbered (4).

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

46.8.1204 VERSIVE PROCED! S : ON
For purposes of this sub-chapter, the following
definitions apply:

(1) "hAdveeasy/ieensumer Advocate" means a trained citizen
advocate, representatjve of the Moptana advocagy proaram.
special friend or the parent/quardian of a person with develop-
mental disabilities.

"Alter jve avior" s vi c
is not 1j to occu t. ti m jve t t
behavior.
(23) "Antecedent stimulus modification” means arranging
the environment that exists the time o occ ence of the
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maladaptive target behavior in such a way prier—teo—the—seocuarr—
ence—-ef-a—behawier that the maladaptive target behavior becomes

less l1ke1y to occur.

{34} "Aversive” means any stimulus or event from which a
.person will seek to escape, aveoid or terminate, if given an
Opportunity to do so.

v v c " ocedure
and_implemented in this sub te at _is aversive j tu
Wmmuv ose of ameliorating & maladaptive

vior.

(4@) "Contingent exercise" means a method of decreasing a
maladaptive target behavior by requiring a person who engages in
the undesired behavier to perform exercises or movenments fer
£hirty—+{30}-seeendo—or—ltess—— Fhemovement--or—exereise—ie that
are not topographically similar to the maladaptive target
behavior.

(57) "contingent observation” means a method of decreasing
a maladaptive target behavior by telling a person they are
engagipng in » maladaptive target behavior and asking 2 Xhe
person whe~eﬂgaqeﬁ—in~€he—aﬁdeai*eé—hehavée*—eo—feneve—h*ase4§
£rom to neot participate in the ongoing activity for a short
perlod of time, tQ be seated nearby and to observe others
engaglng in that-engeing-activity-whoare-pehaving
a ecific opriate behavior. The trainer concurrently
attends to and reinferces those persons behaving appropriately.
The person who is observxng the behavior may rejoin the activity
group after a few minutes of observation and—after--inéicating
that-hewitd LQMLDQ_BEZzQD_QQIEQEMSQ behave approprlately The

cod .

when the person exhibits ghg ggnxggx;g; be] bg jor.

(8] "Contindent access to social activities and personal
possessions_ including personal funds" peans that upon the
ocecy [o] cifj} m v et behavior,  a

erson’s atte at i actjvities and erso
ossessions includi o nds is restri te

(9) ___“Corporal punishment" means avegsjve stimulation that
is_inflicted dire ;ly on _the body followipd a gp cific maladap~
tive tgrget bggg igp ;hat decreases the probability of the
behavior cccurrin uture. mples would jnclude but
not be limited to gpanklng, electric shock, lemon jujce into the
mouth, etc.

{10} "heceleration program" means the use of systematic
program _techniguyes or n;gce@g[ s %o decreage the rate of

specific_maladaptive_ tarqet behaviors. These deceleration
programs must include nonaversive procedures such as: func-
tional apalysis of the behavior, teaching replacement behaviors,
pogsitive  reinforcement, antecedent stimulus  modification,

ifferepti reinforcement., . etc, Systematic deceleration
program procedures might also ing the use ¢f aversive
nrocedures as defined by this rule.

Subsection (6) remains the same in text put will bhe
renumbered (11).

{a) differential reinforcement of other behaviers:

{n) ifferential reinf ement of inc tible behaviors;
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{c) differential reinforcement of other behaviors on a
progressive schedule:
dai enti einforce of a ative avj
and
e diffe tia inforcemen W e be jor.
(&l2) "Differential reinforcement of other behaviors
(DRO)"™ means that reinforcement
interval if the maladaptive target behavior has not occurred
during the ;gg; interval.

{13) "Differentjal reinforcement of other hehgvior on a
proqre sslve schedgl {D OP)" means that the amount aye 13: rce-
ment will pe increased consecutive intervals W the
specified maladaptive target behavior does not ocggx, to a
maximum level of reipforcement. Once the person has reached the
highest level of reinforcement, the amount of reinforcement
remains at this level as long as the maladaptive target behavior
does not occur. When the maladaptive target behavior does

peeur, the level of reinforcement returns to the smallest
amount..
{(blg) "Differential reinforcement of incompatible behav-

iors (DRI)Y means that reinforcement that-foilows-analterpative
*eepeﬂ3e~mha%-aﬁb—%epegfaphiea&;yaﬂﬁeempat&h&f&-Wt%h—4ﬂKf—na%~
adaptive-target-behavier occurs following a spec Af]g inec mgg;}

ble Qenav1or. Ihg maladaptive target behavior jis concurrently

v cement occurs following a
M,Mmm_ﬂwgmmw
i§_SQﬂEEEIEﬂSlI_RlQQ_Q_QL_EKLJDQLLQHL

{(16) "pifferential reinforcement.
D: " _means_tha in ceme c W] t e ada ‘ve
target behavij occurs at b 1 ecifi e.
(#17) "Educational fine" means a system of decreaszing
maladaptive target behavior based upon a token or peoint system.

A small fine is levied contingent upon the occéurrence of a
maladaptive target behavior. Each fine must be accompanled by
a teaching eplsode which includes a description of the irappre-
priate v et behavior, the amount of the fine,
instruction on the appropriate formg of #he behavior, and the
opportunity for the person to "earn back"™ a portion of the fine
for practicing the appropriate behaviors.

(818) "Exclusion time out" means a method of decreasing a
maladaptive target behavior by requiring a person to leave an

ongoing reinforcing situation for a period of time, contingent
on the occurrence of some previously specified maladaptive
target behavior. Unlike contingent observation, the person is
not instructed to observe the appropriate behavior of others.

9 "Extinction" eans hat a eviousl einf ed
vig s e we w t t e c' n uenge..

Th S make jkel
ggLAggt;on is g;ffe;ent g; m Qgg;gnmgng ;n that with gx;;n ;;g

the rei orce ven whe

behavior ogccurs.
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" ana is" me th sessment n
variable i to_Jj vening ¢ vior. i ses
cou i ude b o jmite i wi
istoric vents; ecedent H Se ces; vi -
t tor such j i
ectations of ot s, envi ent. h
(9;1) "Graduated guidance" means systematically providing

the minimum degree of physical assistance necessary to ensure
that a desired behav;or oCCurs.

t bi c i in w
hysi idanc tic duc d
de ccordi e_ pe 's_res ivepess. G
ui e te i o inc i ] s
rima component . u d idance ig assi iv a
jetive and do not ipve ce; i .
Com i ehaviog" me vio is
opposite to d ot be i ti

v v .

(£623) "Individual program plan (IPP)" means a written set
of procedures d551gned to meet a specific behavioral objective
relating to a perscon’s adaptive behavior, and—whieh—£For the
purposes of decelerating maladaptive target behaviors an
individual program plap includes at least the following
components:

(a) Parget—behavier-—a A clear objective description of
the maladaptive target behavior to be reduced or eliminated.

(b) Incompatible-behavier—a A clear objective descrip-
tien of the incompatible ox alterpative appropriate responses
which will be reinforced.

ist o ograms t. ent hehavi
serve the same behavioral function identified throuah a func-
ti a is o view tive t e vio
Baseline——a A bageline measurepent of the level of
the target behavior before intervention.

Subsections (10) (d) through (10) (d) (iv) remain the same in
text but will be renumbered (23)(e) through (23) (e) (iv).

(ef) Deceleration procedures which specify:

(i) the name of the procedure which will be employed as
a consequence for the maladaptive target behavior;

Subsections (10) (e) (ii) through (10) (e) (iv) remain the same
in text but will be renumbered (23) (f) (ii) through (23) (£) (iv).
(v) a limit on the use of any aversive procedure {e~ery
in anmy one jingident or time
periody.

Subsections (10) (f) through (10) (f) (vii) remain the same in
text but will be renumbered (23)(g) through (23)(g) (vii).

(viii) data based criterion for terminating the procedure
if it is not effective~r; and

(ix) 2 gggg;;g;]gn of now data w;ll be systematically
sh revie m_sett]

Subsection (11) remalns the same in text but will be
renumbered (24).
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(¥225) "Mechanical restraint” means physically restricting
a person’s moveuwent through the use upon the person of any
mechanical or sestrieting restrictive device.

(-}32_5) "Hodelmg w1th politxve relnforcement" means a

_MMMQ_M

remains ;g the agt;v;tx. but dgg not zgce;vg reinforcers during
th erio the sti t

(+428) "Overcorrection" means a techxuque used to decrease
a maladaptive target behavior. Phere—ame—three—(3) The two

main types of overcorrectlom are restitutional overcorrection
cnal -OVEROOEE ..:‘._.," a——ferm—of

Subsection (15) remains the same jin text but will be
renumbered (29).

(¥630) "Positive practice gvercorrection® —see—overeer~
. o (s
reetony .MMMLMELWH] 3 o kel " i ; ;
appreopriate alternative behavior.
L] i 'v 1 1]
A s wi t v
£ obab Vi ned
L] 1 n eci 3 v
W e vio
ease e ili of t ehavio i i ined o
occurring more frequently in the future.
(##33) "Required relaxation" —see-evercerreetienr peans
e 1=
o enc m d ivi et be

Subsection (18) repmains the same in text but will be
renumbered (34).
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(#535) "Restitution” means a procedures used to decrease
a spesified maladaptive farget behavior by directing 3 persom to

mmwmn&- Variations include:

i_a)_ﬂ_gLe__r_g_s_q_:_t_Lm_mﬁ

overco,

(a3s) "Reutltutlonal overcorrectlon" -—ﬁee—ﬂﬁvereefree-
£ienls neans o Verco
.._}_9.6_‘1.1 ng _in 2 a muv__wwe or..to res ;9:_.9;

e J,z:gn_m_e._r_t_t_.ﬂ .i%ts previous state and jmprove on the previous

(b4l) "Simple restitution" means restoring the environment
to the state thnat existed before a disruptive event occurred.

Lergv——eiﬂaf§ﬁq«aa~ﬁﬂ+%%eé—m&&k+T Simple restitution does not

Anciude forced compliance by p .y,_ﬁsl;L;gmm_Lg rson_ to
comg]} Simple restitution should instead be ggﬂgmgligﬂgg_;m
verbal gng gestural cues g;omptg or g;gggg ed_guidance,

Subsection (20) remains the same in text but will be
renumbered (37)

(2%38) Satiation" means e—eenditien—in-whieh-e-persen-io

sentinoousy-presentad-wiEl Lhat a reinforcer te—the-extent-that
£33 loses its reinfercing effect due to the extent that it is
o) ueus) resented.

(#239) "Seclusion time out" means a method of decreasing
mglgggptjvg target behavior by requiring a person to leave an
ongoing relanfcxng activity and go to a closed room for a
period of time. Seclusion time out 3is contingent on *the
occurrence of some previously specified maladaptive target
behavior. ?wm@»oa%—&emﬁmeé&aa&ed~apea—the—aﬁaanp%*en—%hﬂt~§he
envirenment The room to which the person must go ie pust not be
reinforcing ip any manner.

(2340) "Self-reinforcement” means a contingencieey estab-
lished by amp—individual g persop to control his-erher—eown that
person’s behavior through the delivery of reinforcement. The
reinforcers remain under control of the indiwidual person and he

or—she the person is free to violate the contingencies at any
time.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53~20-203 and 53-20-205 MCA

6.8.1206 _ AVERSIVE PROCEDURES: S O

Subsection (1) remains the same.

(2) Systematic program review serves two functions.
First, it ensures that any proposed aversive procedure is
professionally justified. Second, it ensures that a person’s
right to be free from aversive, intrusive procedures is balanced
against his-er—her—right—te t rson’s erest jvi
§gx_;§g§_gg§ treatment whenever a decision regarding the use of
aversive procedures is made.

{3) In order for review funhctions to be adequately carried
out, and at the same time ensure a responsive system, the
generally accepted procedures for modifying t i
behaviors are divided into the following feuwr three classifica-
tions:
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Subsection (3)(a) remains the same,

(k) Level I aversive procedures; and
(c) Level II aversgive procedures)—and.
Subsection (4) remains the same.

AUTH: Sec. 53-2-~201 and 53-20-204 MCA

IMP: Sec. 53-20-203 and 53-20-205 MCA
46.8.31207 VERSIV, (o]} S \'#
(1) 1In general, the following criteria
axe—relied—upenr—in govern the approval of proposed programs

incorporating aversive procedures:

(a) #¢hat the proposed individual program plan pust meets
the minimum reguirements specified in these rules;

(k) +¢het previous attempts to modify the maladaptive
target bebavior using less restrictive procedures have beenmade

oven to be e tive, or the gituation is so serious that
a restrictive procedure is immediately warranted;

(c) #hat the proposed procedure is a reasonable response
to the person’s maladaptive target behavior in that:

Subsections (1) (c¢) (i) and (ii) remain the same.

(1ii) the maladaptjive target behavior is so serious that
the person’s wright—te jinterests in_ recejving services and

treatment outweighs the right to the least restrictive training
procedures and as a result the procedure is warranted.

AUTH: Sec, 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA
6.8. AVERSIVE PROCED : C [+) CON
TIONS GOVERNING USE OF PROCEDURES (1) Nonaversive
procedures.

(a) Nonaversive procedures are appropriate for use during
daily interactions and as such require no prior approval.

(b) _ Nonaversive procedures, Wyhen used to systematically
address a spec1f1c inappropriate behavior, €h dures must

be incorporated into an individual program plan (IPP) and must
address an objective specified in the person’s individual
habilitatien plan.

(bc) Nonaversive procedures include:

(i) schedule changes or antecedent stimulus modifica-
tion;

(ii) differential reinforcement of other behaviors;

(1ii) dlfferent1a1 relnfOICement of -imeompoEible other
behaviors a essiv

iv differentjalr ce; nt fole) ti ehavio
v i rential rei C t o t tive behavio
(vi) differential reinforgement of low rate behavior:

(iwyil) simple restitution where the client does not
physically resist. The duration of the restitution may not
exceed twenty {20} minutes per—day total in a 24 hour period

midnight to midni ;

(vviii) modeling with positive reinforcement—; and
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i ej
Subsections (1) (¢) through (2)(a) remain the same.
(i) contingent observation

without restraint ere—net-neceesary—and the duration
does not exceed 20 minutes per episode or 60 minutes total in a
24 hour period from midnight to midnight.

(ii) restriction of social activities; amé

(iii) eseltt—wmeintercementr responge cost;

Liv) _ educational fines:
{v) . contingent use of personal spending mopev;.and
(b) Level I aversive procedures

are—oonsidered—averetves
depr-i-va-s—xe&—preeedare&—midw&e—sueh may only be used unéder—ehe

Subsection (2) (b) (i) remains the same.

(ii) with the approval ef by the person’s individual
h&b-i-l—ﬁa-t—m plannmg team as—provided—for—in-—thioehapter
e =1 jve; and
Subsectlons (2) (b) (iii) through (3) (a) remaln the same.

( J.) oS Vi e overcorrectlon

H
(ii) contingent exercise where—the--duratieon—does—not

s s c)
(dEEiv) exclusion tlme out Hhere——the—duratm
. . o on o VoY 5 O nn

& tes—ecaeoh—ep oY mirates-total—per—24-heur

(+wv) seclusmn t1me out where——t':he—d-&ra{—ma—-dees—-no\s

Y 4.
T r ponee—conT)

(vii#) contingent observation with manval—guidance—er
restraint or with over twenty—(20} minutes duration each episode
or 60 m;n tes total duration in a 24 hour perjod from midnight
to ht ;

(i%viii) physical restraint where—the—duration-does—net

(x) eent.—z—ngen—t—aee—e—f—pe«reenul y—and—pey —pes:

(b) Level II aversive procedures are mere—ree-tr—xotm—&han
£ ictive
habjilitation process and as such they may only be used unden—the
Subsection (3)(b) (i) remains the same.
(ii) with the approval by the person’s IHP individual
planning team including a division representative;
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developmental disabilities program ;ev;ew committee;
(diiiv) with the opngoing review and approval by the area
regional manager; and

(v) thh the wrltten consent of the person s parent if
the person is under eighteen (18) years of age, or the person’s
legal guardiane, if one has been appointed by the court.

(c) .Lgvgih;iwavefa&ve—preeedur%wapprev&}f Ine developmgn—

res—apprevaks

Subsection (3)(c¢)(iii) remains the same in text but is
renumbered (3)(d).

(24) documentation of IHP ipdjividual planning team
approval of the procedure;

Subsection (3)(c)(iii)(B) remains the same in text but is
renumbered (3) (d)(ii).

(eiij) documentation of the failure of less restrictive
procedures including data from previous individual program plans
and a2 brief summary of each procedure that has been used. In
the absence of such documentation, strong justification for the
use of averslve or deprivation procedures and an explapation for
the lack © i must be supplied;

Subsectlons (3) (¢) (iii) (D) and (E) remain the same in text
but will be renumbered (3)(d)‘iv) and'(v).

io eview oV
A v i si
with the provisions of the rules of this subchapter.
(»£) The amea regjonal manager may reguest that the
developmental disabilities program review committee (DDPRC)
review a level II procedure, if a more thorough rgview may be

warranted or if the level II procedure is changed significantly
om initi eview developmen j ilities
oqr eview i e.
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AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 5$3-20-205 MCA

46.8.1211 AVERSIVE PROCEDURES: DEVELOPMENTAL QISABILITIES

PRO! REVT 8] TT (1} The developmental disabili-
ties program review committee (DDPRC) shali—be is a standing
committee appointed by, and responsible to, the division
administrator. The make—up-ef-the committee shall represent have
representatjves from at least the following three disciplines:
Subsections (1) (a) through (2) remain the same.

(a) on—a
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proposed level FEE II aversive procedures in accordance with the

pfeuts&eﬁﬁ—ef—%heae rules of thls sgbcgag;er,

taij the i eview rov e oved
procedure;
{(c) review a sample of the level II approvai—dee*s*ens
nade—by—aren cedures ayre e respo

managers in order to provide feedback to the lelslon
administrator regarding the reliability and appropriateness of

e _ondoj eve oce eviews rov

(d) annually review the ongo ing review process §or level

[I procedures in each of the regjonal offices_and make recommen-—
dations to the gdmlngstrato; COnE erg;ng h gondggt of gg level
il procedure reviews and_a vals b € f ces;

(e) periodically _complete qg_o ﬁ view and
approvals of a sample of Jlevel II procedures ip lieu of the
regional manader in order to facilitate ongoing jhvolvement of

PRC in ograms_the ¢ ittee initia oved; a

(8f) publish and update as needed guidelines for the use
of aversive procedures.

Subsections (3) through (3) (c) remain the same.

(d) a set of descriptors which specifies guidelines for
the minimum elements of each type of aversive procedure in
levels 11 ané-ZE¥F. Each descriptor shall be based on a review
of the protessional literature and contain a justification for
each element specified;

Subsection (3) (e) remains the same.

(f) a set of reljability procedures for the review cf a
sample of the level 1I aversive procedures approved on

ondoing basis by each area regional manager;

(g) guidelines for the periodic review of ongoing level II

aversive procedures;

Subsections (3) (h) and (i) remain the same.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53~20-203 and %3-20-205 MCA

-8, VERSIV OC. M ON Y
glgﬁl_ subsections (1) through (1) (b) remain the same.
(c) the right to an individual hebkilitatien plan;
Subsections (1) (d) through (h) remain the same.

AUTH: Sec. 53-2-201 and 53-20-204 MCA

IMP: Sec. 53~20-203 and 53-20-205 MCA
46.8. AVERSIVE PROCED S RGENCY PROC

(1) Emergencies are those situations for which no approved
individual program plan exists and which if not dealt with may
result in injury to the c¢lient or other persons or in signifi-
cant amounts of property destruction.

Subsections (2) through (2){b) remain the same.
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(c} Seclusion time out +eime—owe in a room wuss that
conformg to the minimum reguirements established by the
developmental disabilities program reviay coumittee (DDPRC) and,
that has been be approved by the area ragional manager prior to
e usetd.

(3) all instances of the use of emergency procedures must
be reported, in writing, to the axea regionsl manager within 48
hours. such reports shall include at a minimum the time and
date of the incident, the persons invelved, the type and dura-
tion of the incident, a description of the cause(s) leading to
it, any witnesses to the incident, the procedures employed, and
other significant detalls. If an emargency procedure iz used
three {3+ times in a six {6 month period, a written individual
program plan must be developed.

AUTH: Sec. 53~2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53~20-205 MCA

ug}z__ggggm Subsectmns (1) through (1) (£] remain the
same.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec, 53-~-20-203 and 53-20-20% MCA

46.8.1218 AVERSIVE PROCERURES: APPEAL PROCESS (1) Any
decigion to recommend approval or disapproval of a proposed
level II er—level-}I+ procedure may be appealed by a member of
the person’s ¥HP jndividyal planning team.
(a) Upon receipt of an appeal notice, the—divigion
i an administrative review of the
matter will be conducted. If the appsllant remains dissatisfijed
i i , the matter widl pay be

appaaled. to the deparepens—direeser diviaion
administrator who will render a final administrative decision

(b) The dimeober—wiit divigion admipistrator upon review
of the committee’s decision amé& may request briefs—or—epal

written arguments angd other materials from the committee and the
appellant. Ehe-dirvectorle-decision—shalli-be—theLinal-adninie—
£rative--desioion,

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

46.8.1219 AVERSIVE E%LQSERHBEE‘ STAFF GERTIFICATION
(1) Any provider enployee who implements a level IT er

aversive procedure must be able te carry out the

procedure as it is written. A person’s ability to implement a
procedure must be documented in one of the following ways:
Subsections (1} (a) through (1) (b) (i) remains the same.
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(ii) 'The supervisor observes each employee in a role play
situation and documents his—er—her the employee’s ability to
implement the procedure; and

{iii) The corporation maintains a list of those employees
who have been observed and are considered capable of imple-

menting the procedure. The list should specifyv the _dates that
a e trated competenc a name o ta who
ggmgd_tng_gmlmee .

AUTH: Sec. 53-2-201 and 52-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

46.8.1220 VERSIVE PROCED H CLASSIFIED QCED ]
(1) Proposed aversive procedures which have not been
clasgified will be reviewed by the developmental disabilities

proygram review commitfee (DDPRC). The DDPRC will classify the
aversive procedure as either nonaversive, level I+ or IT er—3II%
for purpose of review in the future.

AUTH: Sec. £3-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

3. The rule 46.8.1210 as proposed to be repealed is on
page 46~587 of the Administrative Rules of Montana.

AUTH: Sec. 53-20-204 MCA
IMP: Sec. 53-20-203 MCA

4. The rules on aversive procedures provide the proce-
dural and substantive criteria to govern on an individual basis
the use of certain types of training in developmental disabili-
ties service settings that may prove to be aversive to recipi-
ents of the services.

Generally, the amendments proposed in this notice are intended
to restructure the system that provides approval and oversight
of the use of aversive procedures in the training of recipients.
The restructuring is necessary due to changes in the nature of
procedures generally used and due to the identification of
problems in the current system.

The amendment proposed to ARM 46.8.1203, "Use", is necessary to
explicitly state the 1limitation of the use of aversive
procedures to training that is necessitated by the presence of
maladaptive behaviors. ‘this limitation, while fundamental to
the system, was not previously stated.

The amendments proposed to ARM 46.8.1204, "Definitions", are
necessary to change certain terms to conform with current
nomenclature and usage in the field of developmental disabili-
ties and to provide definitions for certain terms that are in
need of definition so as to provide a better understanding of
the rules.
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The amendments proposed to ARM 46.8.1206, “"Systematic Program
Review", maKke changes to the language that are necessary to
conform terminology with current nomenclature and usage in the
field of developmental disabilities and to remove a reference to
the deleted Level III procedures clamsification.

The amendments proposed to ARM 46.8.1207, “Approval Criteria",
make changes to the language that are necessary to improve
comprehension and to conform terminology with current nomencta-
ture and usage in the field of developmental disabilities.

The amendments proposed to ARM 46.8.1208, “Classification and
Conditione Governing Use of Procedures™, restructure and
redefine the classification system and the review and approval
process in relation to aversive procedures. The changes are
necessary in order to improve the process, to accommodate
changes in the nature and occurrence of aversive procedures, to
improve the comprehension of the rule and to conform the
terminology of the rule with current nomenclature and usage in
the field of developmental disabilities.

The amendments proposed to ARM 46.8.1211, "Developmental
Disabilities Program Review Committee™, are necessary to provide
revisions to the responsibilities of the program review
committee that reflect the restructuring of the aversive
procedures process.

The amendments proposed to ARM 46.8.1213, "Restriction of Any
Client Rights", are necessary to conform the terminology of the
rule with current nomenclature and usage in the field of
developmental disabilities.

The amendments proposed to ARM 46.8.1215, "Emergency
Procedures", are necessary to improve the comprehension of the
rule and to conform the terminoloegy of the rule with current
nomenclature and usage in the field of developmental disabili~
ties.

The amendment proposed to ARM 46.8.1216, "Reimposition of
Deceleration Program", is necessary to remove a reference to the
deleted Level III procedures classification.

The amendments proposed to ARM 46.8.1218, "Appeal Process",
change the responsibility for the final administrative decision
from the director of the Department to the administrator of the
developmental disabilities division, remove a reference to the
Level III procedures classification and provide for certain
changes in language. The changes are necessary to place the
final appeal at a more appropriate level within the Department,
to improve the comprehension of the rule and to remove a
reference to the deleted Level III procedures classification.

The amendments to ARM 46.8.1219, "Staff Certification”, remove
a reference to the deleted Level III procedures classification,
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provide for certain changes in language and provide further
criteria relating to documentation of an employee’s ability to
conduct a certain procedure. The changes are necessary to
remove a reference to the deleted Level III procedures classifi~
cation, to conform the terminology of the rule with current
nomenclature and usage in the field of developmental disabili-
ties, and to provide further assurance of employee competence in
conducting procedures.

The amendments to ARM 46.8.1220, "Unclassified Procedures®”, are
necessary to remove a reference to the deleted Level III
procedures ¢lassification.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT
59604-4210, ne later than June 10, 1993.

€. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and

conduct the hearing.
i;‘.\

Rule Reviewer Director, Soclal and Rehabilita-
tion Services

Certified to the Secretary of State May 3 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12,4002, 46.12.4004 and
46.12.4006 pertaining to
AFDC-~related institution-

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.4002,
46.12.4004 AND 46.12.4006
PERTAINING TO AFDC-RELATED

alized individuals INSTITUTIONALIZED
INDIVIDUALS
TO: All Interested Persons
1. On June 3, 1993, at 1:30 p.m., a public hearing will

be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.4002, 46.12.4004 and
46.12.4006 pertaining to AFDC-related institutionalized
individuals.

2. The rules as proposed to be amended provide as
follows:

46 4 QUPS_COV. FDC-

INDIVIDUALS Subsections (1) through (1) (b) remain the
same.

(c) Individuals under age 21 receiving active treatment as
inpatients in psychiatric facilities or programs provided that
£l th is ] ; 3 f the a fami) x
or has been commjitted to the departmpent of familv services bv

i i court -3- -3- -3-
41-5-523, MCA.

Subsections (2) and (2){a) remain the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6~13]1 MCA

46.12.4004 _NON-FINANCIAL REOUIREMENTS, AFDC-RELATED IN-

STITUTIONALIZED INDIVIDUALS Subsection (1) remains the
same.

(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
facilities or programs t i
46.12.400 ¢), the nonfinancial requirements for medicaid
under this subchapter, whether as categorically nheedy or
medically needy, consist of the age reguirement and applicable
service requirements.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA
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46.12.4006 c = TITU-

TIONALIZED INDIVIDUALS Subsection (1) remains the same.

(2) For individuals under age 21 in intermediate c¢are
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
facilities or programs ;]
46.12,4002(11 (¢}, the financial requirements for medicaid under
this subchapter as categorically needy are the AFDC financial
requirements which are set forth in ARM 46.10.401 through 406
and 46.10.505 through 514. These will be used to determine
whether:

(3) For individwals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
tacilities or programs pursuant to the reguirements of ARM
46.12.4002(1) (¢) who are ineligible under subsection (2) because
of excess income, the financial requirements for medicaid under
this subchapter as medically needy are the medically needy
financial requirements for noninstitutionalized AFDC~related
fanpilies and children which are set forth in subchapter 38. The
tfinancial provisions of this subchapter which apply t©o indi-
viduals under 21 whe are ineligible for medicaid under ARM
46.12.3401(1) (b) (i1l) and ARM 46.12.3401(3) apply identically to
the above described individuals under 21.

AUTH:  Sec. 53-6-113 MCA
IMP: Sec. 53-6~131 MCA

3. The department has the authority pursuant to sections
53-6-113 and 53-6-131, MCA to adopt rules governing eligibility
for the Montana medicaid program. In addition, section

53-6~101, MCA provides the department with autherity to
determine what federally defined optional services will be
provided in Montana. The proposed rule amendments are necessary
to effectuate these statutory provisions. The proposed rule
amendwents are necessary to make changes to current eligibility
requirements for those persons under 21 years of age receiving
inpatient psychiatric treatment. The changes will provide cost
savings in the medicaid program as necessitated by the reduction
in legislative appropriations in House Bill 2 as passed by the
53rd Montana Legislature.

The legislature has determined that 1in general it is more
equitable to apply the same medicaid eligibility rules to youths
receiving inpatient psychiatric treatment as apply to other
applicants for medicaid. Specifically, it is appropriate to
consider the resources and income of the individuals’ parents.
However, the legislature has weighed against this the need to
guarantee inpatient psychiatric treatment to youths in the
custody of the Department of Family Services (DFS). To
accomnmodate these opposing concerns, the department has proposed
the modified coverage group insuring treatment for youths in
DFS’ custody.
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Under the proposed amendments, children in the custeody of DFS
will be eligible for medicaid without consideration of parental
income or resources if a court has made a finding pursuant to
sactions 41-3-406 or 41~5-523, MCA that the youth is a "youth in
need of care", a "youth in need of supervision®, or "a delin-
quent youth" and has determined that it is necessary to commit
or place the youth in the custedy of DFS, or if the youth has
otherwise been placed in the care and custody of DFS. Other
vouths receiving inpatient psychiatric treatment will be
eligible for medicaid if they qualify under the eligibility
rules applicable to any other applicant for medicaid, which
require consideration of parental income and resources. They
may also have to meet the other eligibility requirements as
applicable for AFDC-related medicaid, such as deprivation of
parental support.

Amendments to ARM 46.12.4002, 46.12.4004 and 46.12.4006 will
require inclusion of parental income when determining eligibil-
ity for persons under age 21 who are receiving inpatient
treatment in a psychiatric facility unless they are in the
custody of the Department of Family Services (DFS). The
amenduents to eligibility in this area will bring this aspect of
the program into accord with other areas of eligibility for
medicaid services. This more restrictive eligibility regquire-
ment will result in a savings to the medicaid program.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604~4210, no later than June 10, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

; = .

Rule Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 3 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.10.403
pertaining to AFDC
assistance standards

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC ASSISTANCE
STANDARDS

TO: All Interested Persons

1. on June 3, 1993, at 3:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rule 46.10.403 pertaining to AFDC
assistance standards.

2. The rule as proposed to be amended provides as
follows:

240 S
and (2) remain the same.

{a) Gross monthly income standards to be used when adults
are included in the assistance unit are compared with the
assistance unit’s gross monthly income as defined in ARM
46.10.505.

|

D. Subsections (1)

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN ADULTS ARE
INCLUDED IN THE ASSISTANCE UNIT

No. Of With Without
Persons Shelter Shelter
in Obligation Obligation
Household _Pex Month _Per_ Month

1 $ 540 553 $ 96 202
2 33 742 336 326
3 939 945 433 446
4 308 1,140 549 564
5 293 1,336 &5 675
6 486 1,532 59 172
7 o696 1,726 860 884
8 7865 1,922 555 281
9 1,064 2,015 17043 1,073
10 2594 2,103 330 1,162
11 21438 2,181 1,206 1,240
12 2396 2,261 2864 1,319
13 2263 2,329 =35 1,388
14 232F 2,396 7415 1,454
15 2388 2,461 4478 1,519
16 29442 2,516 532 1,574
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(b) Gross monthly income standards to be used when no
adults are included in the assistance unit are compared with the
assistance unit’s gross monthly income as defined in ARM
46.10.505.

No. of With Without
Persons Shelter Shelter
in Obligation Obligation
Household

1 S 156 202 $ F4 16
2 385 396 196 202
3 577 594 336 326
4 768 790 433 446
5 588 986 £48 562
3 453 1,184 660 £79
7 17345 1,382 770 792
8 1534 1,576 857 901
9 1624 },671 566 993
10 #23 1,759 083 1,082
11 3796 1,846 49 1,171
12 3878 1,930 2%F 1,251
13 3980 2,015 303 1,338
14 27035 2,092 376 1,415
15 2334 2,170 1452 1,493
16 27383 2,242 5523 1,565

(¢) Net monthly income standards to be used when adults
are included in the assistance unit are compared with the
assistance unit’s net monthly income as defined in ARM
46.10.505.

No. Of With Without
Persons Shelter Shelter
in Obligation Obligation

‘DCD\TO\U’!#LJNHE
R

33333334243
EEBEERRERERE

[~
n
(=]
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14 7258 1,295 765 786
15 +29F 1,330 F98 821
16 328 1,360 828 851

{(d) Net monthly income standards to be used when no adults
are included in the assistance unit are c¢ompared with the
assistance unit‘s net monthly income as defined in ARM
46.10.505,

() OME AR U (o]
With Without
No. of Shelter Shelter
Children in Obligation Obligation
Household Per Month

1 $ 3I66 109 $ 46 4]

2 208 214 106 109

3 EEEY 321 : 176

4 45 427 234 241

5 518 533 296 304

[ 623 640 357 367

7 F2F 247 6 428

8 820 852 474 487

) 878 903 S22 537

10 525 951 569 585
11 PEEY 998 §16 633
12 3045 1,043 658 676
13 955 1,089 303 723
14 166 1,131 44 765
15 343 1,173 385 807
16 e 1,212 823 846

Subsections (3) through (4} remain the same.

(a) Maximum payment amounts to be used when adults are
included in the assistance unit are compared to the difference
between the assistance unit’s net monthly income and the net
monthly income standard defined in ARM 46.10.505.

MAXTMUM PAYMENT AMOUNTS TO BE USED WHEN ADULTS ARE
I.___DEQ;L_ﬁﬁi_bﬁﬁl_IBEQE_EEII

No. Of With With Without Without
Persons shelter Shelter Shelter Shelter
in Obligation Obligation Obligatijion Obligation
Household Per Month __Per Davy Per Month Per Day
1 s 229 235 S F63 7.83 s—83 B6 5 2«73 2.87
2 336 318 30+33 10,60 334 138 443 4.60
3 /0 40) 3800 ;; 37 184 189 6313 .30
4 436 484 2563 16.13 238 239 P33 1,97
5 550 567 1833 ;8 90 239 287 G380 9.57
6 636 650 2306 zLJL 322 3130 3033 11.00
7 3 7132 2538 24 366 375 3337 12.50
8 381 816 37 ;7.;9 405 416 2368 13.87
9 829  BSS 2963 28.50 443 455 34+33 15.17
10 866 893 26+8% 29.77 480 393 3600 16,43

e
i
v
~
-
™
~
0
0
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11 895 926 29937 30,87 &2 526 P93 17,53
12 232 959 303 31,97 545 560 20+ 18,67
13 860 988 300 32,93 573 589 2920 19,63
14 988 1,017 a3+84 33,90 601 617 J0+03 20,57
15 613 1,044 3u3? 34,80 637 644 200 21,47
16 37036 1,068 BB J5,60 50 668 P67 22,27

(b) Maximum payment amounts to be used when no adults are
included in the assistance unit are compared to the difference
between the assistance unit‘s net monthly income and the net
monthly income standard as defined in ARM 46.10.505.

P TS TO
i SISTANCE UNIT
No. Of With With Without Without
Paersons Shelter Shelter shelter Shelter
in Chligation Obligation Obligation Obligation
Housghold £ 14 Per. Month
1 $ 83 86 S It 2,87 s 33 32 5 dwbd 1.07
2 163 168 543 5.60 83 86 %3 2,87
3 245 252 63 8:40 34 138 4o 4,60
4 s26 335 083 11,17 +B4 189 6rdd  £.30
5 493 418 53 13.93 232 239 Fe33  2.97
6 489 507 30 16.73 286 288 533 9.60
7 £33 5486 19+83 19,53 3% 336 3096 11.20
8 653 669 230 22,30 <52 182 *dvd0 12.73
9 &89 709 7 22,63 430 422 e bd £+ 07
io Fde 747 2430 24,90 443 459 +4+80 15,30
11 Iex 783 240 26,10 +84 497 +6edd 16,57
12 537 819 Hrbd 27.30 54 531 23 17.70
13 843+ 85% 230 28.50 &6u 568 +8-40 18.93
14 864 888 28+80 29,60 &84 601 043 20,03
15 496 921 29+8% 30.70 66 633 283 21,10
16 536 231 3087 31,70 646 664 53 22,13

AUTH: Sec., 53-4-212 and 53-4-241 MCA
IMP: Sec. 53-4-211 and 53-4-24) MCA

3. This rule change is necessary to comply with 53-4-241,
MCA, which requires the department to establish rules and
standards of assistance for the Aid to Families with Dependent
Children (AFDC) program, and to comply with the mandate of the
53rd Montana Legislature contained in House Bill 2 which
requires that AFDC benefit levels be set at 40.5% of the federal
poverty index effective July 1, 1993. This increase in benefit
levels necessitates increases also in the needs standards (NMY)
and the gross monthly income standards (GMI), as they are based
on the benefit levels.

4. Interested parties may submit their data, views, or
arguments either orxally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604-4210, no later than June 10, 1993.
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5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Dhpraer Sl

Ruile Revqfewer Dlrec‘toh-?Soc1al and Rehabilita-
tion Services

Certified to the Secretary of State May 3 1993.

’
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.3002, 46.12.3801,
46.12.3803 and 46.12.3804
pertaining to medically
needy

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.3002,
46.12.3801, 46.12.3803 AND
46.12.3804 PERTAINING TO
MEDICALLY NEEDY

e e e e e

TO: All Interested Persons

1. on June 3, 1993, at 3:00 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
propeosed amendment of rules 46.12.3002, 46.12.3801, 46.12.3803
and 46.12.3804 pertaining to medically needy.

2. The rules a& proposed to be amended provide as
follows:
46.12.3002 DETERMINATION OF ELIGIBILITY Subsections (1)

through (4) (c) remain the same.

{d} For coverage of medically needy persons, eligibility
begins whes -ircusred-remodd mﬁ&nnﬂé-ﬂwm%my*}ae*peﬂseanrqaa&w%he
regiired—ineuraont—for—the~pemied:

(i) .. on the first of m_mgm:m when the medically peedy
pgx_s._n_nél_m»_\lg_cga::_sné;g ameunt as defined in ARM 46.12,3804;

MMMW@MMMM

X curment as de
Subsection (4) (e) remains the same.
AUTH: Sec. 53-6~113 MCA
IMP: Sec. H3-6-1331, 53-6-132 and 53-6~133 MCA

46,12.23001 INDIVIDUALS COVERED, NON~-INSTITUTIONALIZED
MEDICALLY NEEDY Subsections (1) through (2) remain the

AUTH: Sec. 53-6-113 MCA
IMP: Sec. $53-6~131 MCA

Subsections
(1) through (3)(a) remain the same.

(k) Institutionalized recipients must also meet the inceme
criteria of ARM 46.12.4008.
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o CO S
0! = \'4 S
AND_FAMILIES
One Month

Net Income

Family Size —Level
1 $ 46 425

2 6 425

3 a3 455

4 436 484

5 556 567

[ 36 850

7 FiE 732

8 F9x 816

9 825 855

10 8o6 893

11 888 926

12 932 559

13 966 288

14 988 1,017

15 633 1,044

16 3636 1,068

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-13), and 53-6-141 MCA

46.12.3804 INCOME ELIGIBILITY, NON-INSTITUTIONALIZED

MEDICALLY NEEDY Subsections (1) through (2) remain the
same.

(3) When an otherwise eligible individual or family
covered under ARM 46.12.3801 has countable income which exceeds
the medically needy income level, a—wmedisal--expense—inourment
witl—be--reguired—— The -inourment—isegual—to—the—differenec

y of the mopth if the individual or
family pays the cost-—-share amount for the month ip cash to the
department, eligibility begins on the first day of the mopnth.

The cogt-share amount ;g equal to the difference between the
lel_lﬂ_ual’ﬁ .,.._r__i m HMMLADMUMlY
t
Li)_mﬂml_gm_nﬁgﬁ_mi!_b_e_k&ﬂ_ =
M%MMMMXMJE_
e
'b or ineli be jviduals w id
members of t ous C e icaid; o
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Subsections (3) (b) through (3)(f)(iii) remain the samwe in
text but are renumbered (3)(b)(ii) through (3) (b) (Vi) (¢).
Subsections (4) and (5) rega;n the same.

AUTH: Sec. 53-2-201, 53-4-212, 53-6-113 and 53-6-402 MCA
IMP: sec. 53-2-201, 53-4-231, 53-6-101, 53~6-131, and
53-6=-402 MCA

3. Currently a person or household whose income exceeds
the medically needy income level can become eligible for medical
assistance only by satisfying a medical expense incurment which
is equal to the difference between their countable income and
the medically needy income level. House Bill 309 of the 53rd
Montana Legislature amended 53~6~131(1)(f)(ii)(A), MCA, to
provide that households with income greater than the medically
neady income level also have the option of qualifying for
assistance by paying the department in cash the amount by which
their income exceeds the medically needy income level. When a
household pays the incurment amount in cash rather than using
medical expenses to satisfy the incurment, the household will be
eligible from the first day of the month rather than from the
date the incurment is satisfied. The amendment of ARM
46.12.3002 and ARM 46.12.3804 is necessary to implement the
changes provided in House Bill 309.
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Clarification has been received from the Department of Health
and Human Services specifying whose medical expenses may be used
tc decrease the cost-share amount or tc meet the incurment
amount, reguiring the amendment of ARM 46.12.3804.

ARM 46.12.3801 is being amended to state specifically that Aid
to Families with Dependent Children (AFDC) caretaker relatives
are not covered by medicajd under the medically needy program.
A caretaker relative is a person such as a parent or octher
relative within a certain degree of relationship to the child
who lives with the child and who exercises responsibility fuor
the care and contrel of the chiid. This is not a change in
policy as caretaker relatives have not been covered since 1991,
Rather, the rule is being amended %t¢ wmake the department's
current poiicy less susceptible to a different interpretaticn.

Prior to 1991, caretaker relatives were iisted in ARM 46.12.386!
(1) as one of the groups covered by medicaid. In 19%1, due to
reductions in the appropriation for wmedical assistance by the
s2nd Montana Legisiature, the department chose to eliminate
medicald coverage for AFDC caretaker relatives under Lhe
wedically needy program. At that time ARM 46.12.3801(1) was
amended by deleting reference to this coverage group.

However, since caretaker ralatives were covered in the past, the
department has concluded that the department’s policy of non-
coverage would be more readily apparent if the rule specifically
stated that caretaker relatives are not covered.

The amendment of ARM 46.12.3803 is npecessary to implement
changes in the medically needy income standards required by the
53rd Montana Legislature. The medically needy income standards
are based on benefit amounts in the most closely related cash
assistance program, which is AFDC. House Bill 2 of the 53rd
Montana Legislature increased AFDC benefits effective July 1,
1993, Thus, it is necessary to amend ARM 46.12.3803 to increase
medically needy income standards as well.

4. The proposed rule amendments will be effective July 1,
1993.

5, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
55604-4210, no later than June 10, 1893.

5. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.
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Sin N N A

Rule Reviewer Directdr, Social and Rehabllita-
tion Services

Certified to the Secretary of State May 3 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the

amendment of rules 46.10.505
and 46.10.508 pertaining to
specially treated income for

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.10.505 AND
46.10.508 PERTAINING TO

AFDC SPECIALLY TREATED INCOME
FOR AFDC
TO: All Interested Persons
1. on June 4, 1993, at 10:00 a.m., a public hearing will

be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.10.505 and 46.10.508 pertaining
to specially treated income for AFDC.

2. The rules as proposed to be amended provide as
follows:

46.10.505 DEFINJTIONS Subsections (1) remain the same.

(2) "Unearned income" means all income that is not earned
income as defined in ARM 46.10.505(3). Unearned income
includes, but is not limited to social security income benefits,
veteran’s benefits or payments, workers’ compensation payments,
unemployment compensation payments, and dividends paid on
capital investments and up to $50 of the agsistance unit’s share
of governmental yental or housing §ugsady

Subsections (2)(a) through (7) remain the same.

AUTH: Sec. 53-4—-212 and 53-4-24] MCA
IMP: Sec. 53-4-211, 53-4-231, 53-4-24] and 53-4-242 MCA

46.10.508 SPECIALLY TREATED INCOME Subsection (1) remains
the same.

(a) ZFincome tax refunds shall be considered toward the
property resources llmltatlon and not treated as incomew; _and

as it A'd -
tal or rent or_ housj subsidjes is counte une ed
income
AUTH: Sec, 53-4=212 and 53-4-24) MCA

IMP: Sec. 53-4-231, 53-4-24), and 53-4-242 MCA

3. The Department of Social and Rehabilitation Services
is proposing to amend ARM 46.10.505 and 46.10.508 in order to
comply with budgetary restrictions resulting from the passage of
House Bill 2 by the 53rd Montana Legislature. The Department is
proposing to reduce its Aid to Families with Dependent Children
(AFDC) monthly payments for recipients receiving governmental
rental or housing subsidies. Up to $50 of the value of the
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rental or housing subsidy will be counted as unearned income to
the AFDC assistance unit.

The current federal regulation at 45 CFR 233.20(a) (3) (xii)
allows states the option to count the value of the governmental
rental or housing subsidies as income to the asaistance unit.
The amount of such rental or housing subsidies may not exceed
the amount for shelter established in its payment standard for
assistance unit of the same size and composition. Because the
amount for shelter designated in all Montana’s payment standards
for all household sizes and compositions exceed $50 (the minimum
designated is $54 for a Child Only benefit), all recipients of
AFDC who received governmental rental or housing subsidies will
have their monthly benefit payment reduced by this amount.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604-4210, no later than June 10, 1993.

5. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

- — T
Rule Reviewer Director, Socilal and Rehabillta-

tion Services

Certified to the Secretary of State May 3 , 1993,
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BEFORE THE DEFPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of rule 46.12.1928 ) THE PROPOSED AMENDMENT OF
pertaining to targeted case ) RULE 46.12.1928 PERTAINING
nanagement for adults ) TO TARGETED CASE MANAGEMENT
) FOR ADULTS
TO: All Interested Persons
1. on June 4, 1993, at 11:00 a.m., a public¢ hearing will

be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rule 46.12.1928 pertaining to targeted
case management for adults.

2. The rule as proposed to be amended provides as
follows:

46.312.19 c ERV S. FOR A S W -

VER N NG NTA SS,. GEQOGRAPHICAL COVERAGE

Subsections (1) and (1) (a) remain the same.

(b) region 2: Blaine Cascade, _Glacier, and Hill,
Pondera, Teton and Toole counties;

Subsections (1) (c) through (1) (e) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. The purpose of targeted case management for adults
with severe and disabling mental illness is to coordinate and
agsist in the delivery of Medicaid and other services. The
well~-being of this population can be significantly improved
through the functions of this service.

The regional mental health center, Golden Triangle Community
Health Center, has requested that medicaid coverage of targeted
case management services be expanded to include consumers in
Blaine, Toole, Pondera, Teton and Glacier counties. The
delivery of health care and other services to chronically
mentally ill adults in the listed counties will be improved by
the provision of targeted case management services.

This proposed rule is necessary to expand the targeted case
management program to the counties listed above.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department

MAR Notice No. 46-2-747 9-5/13/93



-821-

of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604-4210, no later than June 10, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

ELMKK--Békig v‘:g;clxpi%agaf\_p/ﬂéh*~

Rule Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 3 , 1993,
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BEFQRE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.555
through 46.12.557 and
46.12.1428 pertaining to
medicaid personal care
services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMERDMENT OF
RULES 46.12.555 THROUGH
46.12.557 AND 46.12.1428
PERTAINING TO MEDICAID
PERSONAL CARE SERVICES

TO: All Interested Persons

1. On June 8, 1993, at 1:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.555 through 46.12.557 and
46.12,1428 pertaining to medicaid personal care services.

2. The rules as proposed to be amended provide as
follows:
46.12.555 PERSONAL CARE SERV,

{1) Personal care services are medically necessary in~home
services provided to medicaid recipients whose ehrenie health
preblems condjtions cause them to be functionally limited in
performing activities of daily living. Personal care services
are intended to prevent or delay institutionalization by
providing #he medically necessary, long-term maintenance or
supportive care in the home.

(2) Personal care services include, but are not limited
to, assistance with activities of daily living such as bathing,
grooming, transferring, walking, eating, dressing, toileting,
self-administered medications, meal preparation, escort and heme

maragdement nouseho]g ;g gg

and furnjished jin conjunction with direct patjent care, ngt are

directly rejated to the reg;p;gnt’§ medical needs.
Ho sehold tasks include:
A aning the area use t ecipient;
cha ing the recipient’s be inens;
C doing the recipjient’ u ;_an
shoppin or ceries and hous d items essential
to the health care utritiona eeds, a i ance e
recipient.
(b) Escort services are limited—te trlps fe-ebtain for the
purpose of epabling the regjipient to recejve medical diagresis
examipation or treatment or e for shoppind to meet fer items
speeifieally-regquired-for the recipient’s essential health care
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and or nutritional needs. Escort services are provided by a

(43) Personal care services do not include the-fellewing
any skilled services that require profesgional medical
training+,

. . ; s hemirm . N

Subsections (5) through (5)(e) remain the same in text but
will be renumbered (4) through (4) (e).
vi

AUTH: Sec. 53-6-201 and 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6~13]1 and 53-6-141 MCA
6. .
Subsection (1) remains the same.
(2) Personal care servicesg [
household tasks. may be prov

ided only in the recipient’s home.

- Iy : i -
or—shop fa; *EETE essentiai—to—the—recipientis—health-care—or
Subsection (3) remaing the same.

9-5/13/93 MAR Notice No. 46-2-748



~924-

(4) Personal care services are not
available for persons who reside in a hospital or long-term care
facility as defined in 50-5-101, McCA, and licensed under
50-5-201, MCA.

Subsection (5)(b) remains the same in text but is renum-
bered (5).

(6) Personal care services previded-te—reecipients—are must
be specified in a plan of care which governs delivery of serv-

ices. The plan of care for a recipient is ordered by a
physician and developed by a registered nurse ehesen emploved by
Qr_contracted with the contract provider.

7 e deliver of erso, r rvices b
supervised b is u .

The recipient mu a e t t ovisio
rsonal care services as specifjed in the an of care.

9 The cipient t__subject the person are
attendant to physical or verbal abuse or threats of physical
harm.

Household tasks may account for no =} n -
d_of the total time a er we f s
services, n no case may_a sonal care a ist o

household tasks,

(*11) Personal care services must be prescribed in writing
at least annually by a physician and must be supervised reviewed
at least every pimety {96} 120 days by a registered nurse.

MAR Notice No. 46-2-748 9-5/13/83



-925-

Subsections (10) through (11)(b) remain the same in text
but will be renumbered (16) through (17) (b).
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[

Subsections (11) (d) through (11) (f) remain the same in text
but are renumbered (17) (c) through (17) (e).

(¢f) the recipient is admitted to a siilleéd-er—imtermedi-
ate nursing facility, intermediate care facility for the
mentally retarded, hospital, licensed personal care facility or
placement other than a full-time residence;

(hg) the recipient requests termination of services or
refuses to accept help; er

(#h) the recipient refuses the services of a personal care
attendant based solely or partly on the attendant’s race, creed,
religion sex, marital status, color, age, handicap or naticnal
originws;

1;“ l_1§ ;;ng “; : ;]xg re J,ngn; ,},E g||§gf§ :Q; t;,he

ovis Oh [s) erso a care se es;
ec) (s] S i o]
bijects ona t to ic v e
or to eats o hysi

(k) _the recipient does not accept services jin accord with

Subsection (12) remains the same in text but is renumbered
(18).

(+319) The department will provide at least 10 days
advance notice a recipient when personal care services are
terminated for any of the reasons listed in subsections
(¥+14) (a) through (&g), (h), (i) and (k).

(3420) The department will provide written notice to an
applicants when personal care services are denied to.  _the
applicant.

Subsection (15) remains the same in text but is renumbered
(21).

t

AUTH: Sec. 53-2~201 and 53=6-113 MCA
IMP: Sec. 53-6-101, 53=6-131 and 53~6-141 MCA
. 557 ON.

(1) Personal care services are limited to 40 uwnits hours
of attendant service per week per recipient. However+—+tThe
department way, within its discretion, authorize additional
hours in excess of this limit, Any services exceeding this
limit must be prior authorized by the department. Prior
authorization for excess hours witi may be authorjzed based—on
a—eongideratiron—oeof—the-folleowing: if

+a—Aaadditional assistance is required;

{a) for a shert—term period of tjime not to exceed three
ponths and as the result of an acute medical episoder;

(b) Aéd*s*oaa}—aas*sﬁanee—is—fﬁqai*eé for a shert—term
period of time not fto exceed three months and to prevent
institutionalization during the absence of the normal care-
giver~; or
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(c) Additiopal-assistoance—io-reguired for a shert—term
period of time not to exceed three months and during a post-
hospitalization period.

3 3 poe thea a
far—Under—eNigent—eireuns —the- PATEMeE—may

persopal—care—serviecs -—Btigent—oireunstanoes pay—inoiude,bat
: i .’. i ....g

Subsections (3) through }3)(b) remain the same in text but
are renumbered (2) through (2)(b)

A person retained personally by

a rec1pxent to deliver perscnal care services wiid js not be

a provider of personal care services for the purposes

of this rule and therefore wiil may not be reimbursed for
personal care services by the department.

vided By i ¥ famil

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-10]1 and 53-6-141 MCA
o

Subsections (1) through (1) (k) remain the same.
(c) Personal care servxces Hi%% do not include +¢he

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

3. The personal care services program provides services
that are assistive and supportive in nature to medicaid
recipients who reside at home. These services provide suppor-
tive care to persons who due to medical conditions and personal
circumstances may otherwise need to reside in an institution
providing long-term nursing care.
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The proposed amendments genevally are intended to implement
changes in the program that are needed to improve the provisjion
of services. Certain amendments specifically implement a cost
savings measure mandated by the 1993 Legislature.

The removal of certain language 1is necessary to eliminate
redundancies among the rules or to place certain provisions in
a more appropriate rule. The revisions 1in language are
necessary to clarify the meaning of provisions and bring
terminology into conformity with current nomenclature.

Amandments to ARM 46.12.535, "Definition”™.

The proposed amendments to ARM 46.12.555, "Definition", replace
the term "home management" as a perscnal care service with
"household tasks", provide a definition of "household tasks",
remove specific c¢riteria defining skilled services that require
professional medica)l training, remove for placement in another
rule a provision concerning supervision of personal care
attendants by registered nurses, exclude the provision of
personal care under the program by immediate family members, and
revise or remove certain language.

The criteria defining skilled services are unnecessary since
skilled nursing services are defined with specificity by the
Montana Board of Nursing. The provision concerning supervision
of attendants by registered nurses is more appropriately placed
in the rule on requirements. The provision, excluding personal
care provided by immediate family members, is being moved to
this rule from the requirement rule where it was inappropriately
placed.

Amendments to ARM 46.12.556, "Requirements®.

The amendments to ARM 46.12.556, "Requirements", remove language
concerning escort services, remove provisions providing criteria
iimiting the provislon of personal care services by excluding
persons with certzin medical and physical risks, provide that
the delivery of personal care services be supervised by a
registered nurse, provide that a recipient must agree to accept
services as specified in the plan of care, provide that a
recipient can not abuse or threaten an attendant, impose a
percentage of time limit on time spent on household tasks,
provide that the prescription by the physician for services be
in writing, change the time period for review of service
delivery under a plan of care from %0 days to 120 days, remove
cartain provider vrequirements, provide that a recipient of
personal care services may also receive the personal care
services available through the home and community services
prugram, provide that providers generally be selected by a
competitive process, provide for out of state providers for
recipients residing out of state, require that services be
delivered by a personal care attendant employed by a contractor,
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provide additional criteria as bases for termination of
services, and revise or remove certain language.

The language, degcribing the nature of escort services in the
provigion that limits perscnal care services to the home, is
unnecessary sSince it is redundant of the language in the
definition rule. Language notihg the exceptions to the regquire-
ment of services in the home has been added.

The removal of the provisions, excluding participation based on
medical and physical risks, is necessary to recognize the desire
of many recipients to maintain the dignity and stimulation eof
independent home life aven with the possibility of risks to
health.

The addition of @8 provision, providing that personal care
services be supervised by a registered nurse, is necessary in
that this reguirement is not expressly stated in the current
rule. The supervisicn by a registered nurse is necessary for
proper oversight tc assure the life and health safety of the
recipient and is a federal requirement.

The provision, reguiring the recipient to agree to accept the
services in accord with the plan of care, is necessary to assure
that service delivery is within the service limitations, is
appropriate for and available to the recipient, and is the
indicator that the recipient understands the scope of services
to be provided.

The provision, prohibiting abuse and threats of an attendant and
providing for termination of services in abusive or threatening
circumstances or unsafe conditions, is necessary to prevent
serioue harm from coccurring to attendants.

The provision, impoging a percentage of time limit on time spent
on household tasks, is necessary to limit household tasks to
those that are essential to the well~being of the client and to
assure that those persons receiving services are primarily
receiving services because of personal needs rather than
household needs. This limitation is necessary to the implemen-
tation of cost savings in the program mandated by the 1993
Legislature. Currently, many household tagks performed by the
personal care attendants are not necessary and therefore could
be foregone without imposing any risks for the recipients.

The addition of the requirement for a written prescription to
the provision concerning annual prescription of services by a
physician is necessary to asgure that the need for the sarvices
is clearly established on record and therefore avoid any
confusion over the recipient’s status and needs. The change
from 90 days to 120 days for review of services by a nurse is
necessary to more efficiently use the nursing supervision and
will not adversely effect the service delivery or the health of
the recipients.
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The several provisions, providing criteria for providers of
personal care services to the program, being deleted are
unnecessary as rules since the provisions are provided for in
the contract entered inte by the program with the providers.

The provision, providing for receipt of home and community
services program personal care services in addition to personal
care services under this program, is hecessary to improve
opportunities for persons to remain in their own home. The
additional services will better meet the needs of persons who
would likely need institutionalization otherwise.

The provision, providing for the selection of providers
generally based on a competitive process, is being moved to the
requirements rule from the reimbursement rule where it was
inappropriately placed. The provision will expressly allow for
sule source procurement where necessary due to particular
circumstances.

The provision, providing for the delivery of perscnal care
services to eligible persons located out of state, is being
moved to this rule from the reimbursement rule where it was
inappropriately placed.

The prevision, requiring the provision of services by an
attendant who is employed by a contractor that has contracted
with the department for the delivery of personal care services,
is being moved to this rule from the definition rule where it
was inappropriately placed. The provision 1is necessary to
provide for a legally responsible entity for the supervision of
personal care attendants.

The provision, excluding personal care provided by immediate
family members, is being moved from this rule where it was
inappropriately placed to the definitional and rejimbursement
rules which are more appropriate placements.

The additional criteria as bases for the termination of services
to persons, including termination if the environment is unsafe,
if the attendant is abused or threatened, or if the plan of care
can not be maintained, are necessary to provide the program with
the discretion to assure the safety of the recipients and
personal care attendants and fo assure the appropriateness and
integrity of the services delivered.

Amendments to ARM 46.12.557, “Reimbursement".

The amendments to ARM 46.12.557, "Reimbursement®, change the
term "units" to "hours", revise the language and criteria for
prior authorization of personal care hours over the limit of 40
hours, remove for placement in another rule the provision
requiring that the contractor for service delivery must be an
independent contractor, remove the provision allowing for
contracting directly with an attendant or nurse to provide for
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the delivery of services, remove provisions concerning reim-
bursement to attendants for travel time, remove for placement in
another rule the provision that providers be selected by
competitive process, and revise or remove cartain langquage.

The change of the term for reimbursement from "units" to "hours"
will provide a term that signifies the actual time element that
reimbursement is based on. The use of this term will provide
recipients and providers with specific notice of the hours of
services that may be provided.

The revision of the language and criteria for prior authoriza-
tioh for hours over the limit of 40 hours is necessary to make
the discretion of the program in granting eXceptions more
explicit and to place time limits on the period during which
exceptions are allowed. This provides necessary limits on the
provision of excess hours and consequently provides better
controel on the costs of the program. The removal of the
criteria, providing for excess hours if there are no available
alternatives, is necessary because the provision was confusing
in application and unnecessary.

The provision, providing for the delivery of personal care
services to eligible persons located out of atate, is being
moved from this rule where it was inappropriately placed to the
requirements rule which is a more appropriate placement.

The provigions, providing for the delivery of personal care
services through a provider contracting with the program and for
the selection of providers based on a competitive process, are
being moved from this rule where they were inappropriately
placed to the requirements rule.

The removal of the provision, providing for direct contracting
by the program with a personal care attendant in exigent
circumstances, is necessary to remove liability problems arising
in relation to independent contractor status.

The provision, precluding reimbursement for personal care
provided by immediate family members, is being moved to this
rule from the requirement rule where it was inappropriately
placed.

Amendment to ARM 46.12.1428, '"Definitions™, for Rome and
Community Services Persona) Care Bervices.

The amendment removes the reference to the limitation on skilled
nursing services in the definition of personal care services for
purposes of the other personal care program and states the
limitation in the rule itself. The statement of the limitation
in the rule is necessary to make the limitation apparent in the
rule and eliminates the need for the reader to raference the
other set of rulea.
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4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O, Box 4210, Helena, MT
59604~4210, no later than June 10, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

b7 I

LN N ] et S a0
Rule Reviewer Director, Social and Rehabilita-
tion Services

certifjed to the Secretary of State May3 , 1993,
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF EMERGENCY
of emergency rules on the ) ADOPTION OF RULES

retirement incentive window )
for certain PERS members. )

TO: All Interested Persons.

1. The Public Employees’ Retirement Board has adopted
emergency rules, pursuant to section 2-4-303(1), MCA, on the
retirement incentive window established by HB 517, which became
effective ppril 28, 1993. The act generally provides an incentive
for PERS amembers to voluntarily terminate employment with the
state or university system on or after June 25, 19932 but before
January 1, 1554. To be covered by this law, local govermments
must make an election by June 1, 1293. Additional PERS service
will be purchased by empleyers on behalf of their eligible
employees wno voluntarily leave public service or who are
inveluntarily RIF‘d during the window periocd and for those
employees who are involuntarily RIF’d on or after March 1, 1983
but before June 25 and who are eligible and retire on or after
June 25, 1993. Employers can pay for the service in a lump sum
or over a perieod of up to 10 years, including interest. PERS
members who have taken the incentive and return to work within
the same jurisdiction for more than 600 hours in any calendar
year will forfeit the incentive. A report on the effects of the
incentives is to be made to the next legislature.

The immediate effective date of HB 517, in combination with
its impending deadline within which local governments must act
to participate (June 1, 1993) and the inside eligibility date
for the window (June 25, 1993), requires present action by the
board to adopt emergency rules in these areas to implement the
statute as nearly as possible to its effective date. Considering
the 1993 filing and publication schedule for the Montana
Administrative Register and the Board’s regular meeting
schedule, the soonest that temporary rules could be adopted
under 2-4-303(2), MCA, is June 12, 1993, and the earliest date
by which rules could be adopted under standard rulemaking
procedures is July 15, 1993. Any delay in adoption of rules
implementing HB 517 imminently imperils public welfare by
potentially foreclosing the ability of local governments to act
in response to HB 517, and compressing the time within which
eligible individuals can evaluate their options in advance of
the window and affected employers can make preparations to
accommodate changes in the work force prompted by incentive-
induced terminations. Therafore, the Board intends to adopt the
following emergency rules. The rules as adopted will be mailed
to all local government employers which have contracts for PERS
coverage and all other potentially affected state employers and
published as an emergency rule in the next issue of the Register
(May 13, 1993).
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2. The emergency rules are effective from May 3, 1993, until
passage of rules under standard rulemaking procedures, but in no
case later than August 31, 1993.

3. The emergency rules provide as follows:
RULE I ELEQ1I£L_Ji__LQQAIgJEQEEBMHEHIﬁ____Jﬂi_§HB§£EﬂL___
0 (1) A local government

employer which has a contract for PERS coverage may file an
irrevocable election to be covered by the retirement incentive
program with the board. Filing of such an election will cause
the local government to be subject to the same statutes and
rules as state and university system employers for purposes of
the retirement incentive program.

(2) A duly signed and certified written notice of election
by a contracting local government employer, on forms provided
for this purpose by the retirement division, must be received
at or postmarked and sent to the retirement division on or
before June 1, 1993,

(3) Such notice of election must contain all the
following:

(a) the name of the official governing body of the local
governmental entity and the name of its authorized agent(s);

(b) the date on which the governing body authorized the
agent(s) to file the notice of election and a copy of the
official ac¢tion which authorized this election;

(¢) the signature(s) of the agents(s) authorized to bind
the local government employer to such an election; and

(d) the official seal of the local governmment or, if none,
certification of agent(s) signature(s) by a notary public.

AUTH: HB 517, Sec. 1

IMP: HB 517, Sec. 1(4)

NOTICE TO POTENTIALLY ELIGIBLE EMPLOYEES

(1) The retirement division will provide all PERS
employers with a listing of their potentially eligible and
potentially ineligible employees on or before May 14, 1993,
Included with this mailing will be instructions for taking part
in the retirement incentive program.

(2) State and university employing agencies, and local
government employers who file written election to take part in
the retirement incentive program, must provide each of their
employees who were employed on February 1, 1993 with notice of
their potential eligibility or potential ineligibility and a
copy of the instructions by no later than June 1, 1993.
Participating employers who terminated employees on or after
March 1, 1993 due to a reduction in force (RIF) must also
provide notice to those former employees of their eligibility
status under this program.

{(3) Notice and instructions will include:

(a) information about the existence and terms of the
retirement incentive program;

(b) each employee’s potential eligibility status; and

(c) the employee’s rights to obtain more information from
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the retirement division; to clarify or challenge their
eligibility status; to obtain statements for the cost of
purchasing service; and to obtain estimates of retirement
benefits and applications for retirement.

AUTH: HB 517, Sec. 1
IMP: HB 517, Sec. 1 & 5
RULE ITT PURCHASE OF ADDITTONAL SERVICE BY EMPLOYERS AS A

RETIREMENT JINCENTIVE (1) Additional service purchased on
behalf of members eligible for the retirement incentive progran
is limited to three years or restrictions otherwise in place in
19-3-513, MCA znd ARM 2.413.432 for purchase of such service.
The number «f months of active duty military service or service
from other public rztirement systeme purchased by a member after
January 1, 1920 will resduce the amount of additional service for
which the mzmber iz eligible fteo a combined total of no more than
60 months.

2) ctentially eligible members must apply for additional
service under the retirement incentive program on forms provided
by the retirament division prior to their voluntary termination
from coverad employment during the window period.

(3) Potentially eligible members who are involuntarily
terminated must apply for additional service wunder <the
retirement incentive program on forms provided by the retirement
division on or after May 14, 1993 but prior to January ), 1994,

(4) Applications initially will be reviewed by the
retirement divieion *¢ determine the number of vears of
additional service a member is eligible to have purchased on
their behalf, the number of years of previously purchased
additional zervice which may need to be refunded, or the number
of years of additional service which a member is eligible to
purchase on their own behalf. The retirement division may
request any additional information it deems necessary from the
employer or the member to complete this initial review.

(5) ©Each application for additional service will then be
forwarded by the retirement division to the member’s employer
for certification of termination date; whether the member'’s
termination is voluntary, due to a reduction in forece, or for
another reason; and whether the member has taken advantage of
other termination benefits provided by state law as an
alternative benefit to this program.

{6) After certification is received from the member’s
employer that the potentially eligible member terminated
employment during the window period, the application for
additional service will be formally reviewed and approved by the
board.

(7) The cost of the additional service will be based on
the eligible member’s final 12 months of credited service,
ending with the last ful]l month of service as certified by the
member’s employer on a regular monthly payroll report. When
calculating the cost for purchasing service for a member who is
currently working less than full time but whose final average
salary will be based on full time service, the final 12-month
salary will be proportionally adjusted to reflect the purchase
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of full-tine additional service. The cost for purchasing the
service will be billed to the member’s former employer after
formal approvai of the application and the additional service
will be utilized when computing the member’s retirement benefit.

(8) A :-tatement of the cost of purchasing the additional
service wilit be prepared and sent to the meémber’s former
employer afier the member has been certified to have terminated.
The employer may elect to pay the amount in full within one
month of billing, or may select an installment payment plan for
a period of up to 10 years which will include interest at an
effective amnnual rate of 8%, compounded monthly. The retirement
division wijl provide early payvoff or pay down figures,
including recalculation of remaining installment payments, at
the reguest of employers utilizing a monthly or annual
installment payment option. Prepayments will not relieve the
employer of tae obligation to make the next installment payment
unless the amount owing is paid in full.

(9) A refund of the costs, including interest, of
previously purchased additional sarvice as provided in statute
will be made to the eligible member after certification of the
member’s termination within the window period. A member is not
entitled to a refund for any peortion of previously purchased
military se:vice or service from other public retirement
systems, even though such purchases after January 1, 1990 may
restrict v1igibility for adcicional service under the
provisions of 19-3-513(3), MCA.

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, Sec. 1 & 5 and 19-3-503, MCA
v W S

(1) Members who receive the retirement incentive may be
reemployed within the same jurisdiction for up to 600 hours
during any calendar year. A retired member must both terminate
covered employment and receive at least one monthly retirement
benefit prior to return to active service. An inactive member
choosing to delay retirement may return to active service within
the same jurisdiction after a break in service in excess of 5
working days.

(2) Members who receive the retirement incentive, and
return to any type of employment within the same jurisdiction,
must notify the retirement division within one week of
employment. A personal services contract entered into between
the member and the same jurisdiction is considered a return to
employment and is subject to the same 600 hour limitation and
reporting requirements as a rehire.

(3) The employer of a member who received retirement
incentive must report all hours paid to the member after return
to work within the same jurisdiction. It is the employer’s
responsibility to accurately report each PERS member’s active
duty service or service after retirement to the retirement
division.

(4) As described in HB 517, all agencies of the state and
all units of the university systew are considered one and the
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same jurisdiction for purposes of the restrictions on return to
covered employment for any members who received retirement

incentive. Each individual local government unit with a
separate contract for PERS coverage is considered a separate
jurisdiction. {(For example, a member terminating employment

with the Department of Agriculture may not return to employment
for more than 600 hours during any calendar year with any state
agency or unit of the university system, but may return to work
with the City of Helena, without forfeiting the additional
service credit purchased on their behalf by their former
employer.)

(5) When a member forfeits additional service under this
rule, the retirement division will refund the amount the
employer paid for the service, minus the total retirement
benefits paid to the member to that point in time. If the
employer has not vyvet completed payments for the additional
service, the maximum amount due will be the total benefits paid
until the point of forfeiture, plus interest at an effective
annua) rate of 8%, compounded monthly from the member’s original
retirement date. ’

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, 8Sec. 1(6) and 19-3-1106, MCA
RULE V INFORMATION TO gE RETAINED BY EMPLOYERS (i) To

respond to future requests by the board and the department of
administration, state and university employers must document and
retain the following information on each employee terminating
under the retirement incentive program:

{(a) the number and classification of the position vacated;

(b) the FTE;

(o) the salary budgeted for FY 94;

(d) the benefits budgeted for FY 94;

(e} the lump sum payout of sick and annual leave paid;

(f) the cost of additional service purchased;

(g) whether the employee was rehired and, if so, the
salary and benefits paid and the number of hours employed, by
month, during FY 94 and FY 95.

(h) whether a personal services contract was entered into
with the former employee and, if so, the amount and duration of
the contract, including the number of hours worked, by month,
during FY 94 and FY 95.

(1) whether the terminating employee’s position is
refilled by another employee and, if s0, the salary and benefits
paid and the number of hours employed, by month, during FY %4
and FY 95.

AUTH: HB 517, Sec. 1 and 19-3-304, MCA
IMP: HB 517, Sec. 4
4. The rationale for the emergency rules is as set forth in

paragraph 1.

5. A standard rulemaking procedure will be undertaken prior to
the expiration of these emergency rules.
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6. Interested persons are encouraged to subsit their comments
during the upcoming standard rulemaking process. If interested
persons wish to be personally notified of that rulemaking
process, they should submit their names and addresses, in
writing, to:

Mark Cress, Administrator

Public Employees’ Retirement Division
1712 Ninth Avenue

Helena MT 59620~0131

ovi v denednon

Terry Telfhrdw, President
ubric loyses’ Retirement Board

e, Chief Legal Counsel
Rule Reviewer

Certified to the Secretary of State on May 3, 1993.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

NOTICE OF ADOPTION

OF ARM 4.4.316

LIABILITY ON ALI, CROPS,
AND REPEAL OF ARM 4.4.307

In the matter of the adoption )
)
; PERTAINING TO TIME POLICY
)
)

of ARM 4.4.316 and repeal
of ARM 4.4.307 and ARM 4.4.314

BECOMES EFFECTIVE AND,
REPEAL. OF ARM 4.4.314
CUT OFF DATE

TO: All Interested Persons:

1. On March 25,1993, the Department of Agriculture
publighed a notice of proposed adoption and repeal of the
above-stated rules at page 361 of the 1993 Montana
Administrative Register, issue no. 6.

2. The department has adopted the rules as proposed.

3. No comments were received.

Timothy J. %. .

Rule Review?
Department of Agriculture

DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State, May 3, 1993
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF ARM
amendment of Teacher ) 10.57.404 CLASS 4 VOCATIONAL
certification } CERTIFICATION

To: All Interested Persons

1. Oon March 25, 1993, the Board of Public Education
publ ished notice of proposed amendment concerning  ARM
10.57.404, Class 4 Vocational Certification
at page 387 of the 1993 Montana Administrative Register, Issue
number 6.

2. The Board has amended the rule as proposed with the
following changes:

10.57.404 CLASS 4 VOCATIONAL CERTIFICATION (1) through
(2)(c) (iii) will remain the same.

(viiv) JIssuance-ofTthe class 4C (temporary) certificate is
issued for five yearss and 4s-not--renewable;--except--thet —it-may
be reinstated one time upon application to the office of public
instruction, without additional requirement, for a period of
five years.

AUTH: Sec. 20-4-102 IMP: Sec. 20-4-106, 20-4-108B

3. The bpard proposed this amendment to this rule so that
those who apply and recieve class 4 C certification, possibly
due to a requirement for application for a vocational teaching
position, may not complete the orginial plan of professional

5§L/211fﬁx §;75344¢354¢zcnankh‘

WAYNE BUCHANAN
EXECUTIVE SECRETARY
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State May 3, 1993.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF AMENDMENT OF
RULES 11.,314.102 AND
11.14.340 PERTAINING TO
FAMILY AND GROUP DAY CARE
providing care only to HOMES PROVIDING CARE ONLY
infants, and Rules 11.14.105, TO INFANTS, AND RULES

In the matter of the amendment )
)
)
)
)
)

11.14.607, and 11.14.609 ) 11.14.10%, 11.14.607, AND
)
)
)
)
)

of Rules 11.14.102 and
11.14.340 pertaining to family
and group day care homes

pertaining to day care 11.14.609 PERTAINING TO DAY
facility registration for CARE FACILITY REGISTRATION
certain in-home providers for FOR CERTAIN IN-HOME

the purpose of receiving state PROVIDERS FOR THE PURPOSE
payment. OF RECEIVING STATE PAYMENT.

TO: All Interested Persons

1. O©On January 28, 1993 the Department of Family Services
published notice of public hearing on the proposed amendment of
Rules 11.14.102 and 11.14.340 pertaining to family and group day
care homes providing care only to infants, and Rules 11.14.105,
11.14.607, and 11.14.609 pertaining to day care facility
registration for certain in-home providers for the purpose of
receiving state payment, at page 97 of the 1993 Montana
Administrative Register, issue number 2.

2. On February 17, 1993, a public hearing was held in the
second-floor conference room of the Department of Family
Services, 48 North Last Chance Gulch, Helena, Montana to consider
the proposed amendment of the above referenced rules. Public
comment was received at the hearing, and the department has also
received written comment on the amendments.

3. The department has amended rules 11.14.102 and
11.14.340 as proposed., The department has amended rule
11.14.609 as proposed. The department has amended rules
11.14.105, and 11.14.607 as proposed, with the following
additions and deletions (deleted material interlined, additional
material underlined).

11.14:.10 DAY CARE FACT S, REGI ON_AN, CENSING
PROCEDURES Subsection (1) remains the same (as previously
proposed) .
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of—tweo
Subsections (2) through (11) remain the same and are not
re-numbered (3) through (12) as previously proposed.

AUTH: ec. 52-2-70 CA. P: . ~2=704; —2=713; -
22731, MCA.
11.14.607 REQUIREMENTS FOR DAY CA FACILT S, CO N

WITH EXISTING RULES, CERTIFICATIO Subsections (1) through
(3) remain the same (as previously proposed.)

(4) A provider of supplemental parental care to children
of a single family in the home of the children must obtain a
greup—or family day care home registration certificate if care
is provided to more than two children, not counting the children
of the provider over the age of two, prior to certification for
payment of benefits under this subchapter.

e maximum number of childre o ami day care
home regjigtered under subsectjon (4) of this rule 1l be
determined in accordance with ARM 11.14.302(3). There shall be

no_group day care home reqlstratlon under subsection (4) of this
rule. e two chi ld imit whi s ref ed to i hij ule and
in A 4.609(6 1s_no icable e Yequir ts for
counting children in care in ARM 11.14.102(3)-(5).

Subsection (6) remains the same.

(7) &reup—and—E£Family day care homes required to register
to provide care in the home of the children under subsection (4)
of this rule must comply with all appiieable registration
reguirements of Title 11, chapter 14——sahehap@e*e—&—-%i——ané—G of
the Administrative Rules of Montana applicable to family day
care homes except the following:

(a) proof of current fire and liability insurance coverage
requxred by ARM 11.14. 103(4)&6}1‘1 and ARM 11.14. 105(4)(d) aad

the he u ment of 1.14.414 egu
that gg ill child be taken home;
{(c) the health requirement of ARM 11.14.414(9) (¢}
ohibjiti the use of home canne ocods_{(if the ods _were

canned by the parvent(s) and the use of canned foods is approved
by the parent(s));

(@) _the health reguirement of ARM 11.14.414(5) in regard
to_contact with adults with reportable communicable diseases and
contagqious jllnesses if such adult is a member of the household;
and

k¥ (e) requirements of ARM 11.14.501, regarding facilities
caring for infants, documentation of the absence of unusual
health risks.

h s ; . 4 .
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{br—-the—heatth--reqguirements—of ~ARM— 14442 Ehmough
4 tE - and—{ 9 -ta—threugh—(d)r—

AUTH: Sec, 52-2-704, MCA. IMP: Sec. 52-2-704; 52-2-7313; 52-
2=731, MCA.

4. The department has thoroughly considered all comments
received:
I. INFANT ONLY CARE

COMMENT: (Debra Unruh, Family Resource Specialist, Department
of Family Services) Please clarify whether the provider’s
children are included in evaluating the numbers and ages of
children allowed in the proposed amendments on infant-only group
and family day care homes.

RESPONSE: The department intends that the provider’s children
under the age of six be taken into account in determining
whether the infant-only ratio is available for a provider. For
example, if a provider’s child is over the age of two, and under
the age of six, the provider cannot be registered for infants
only. On the other hand, if the provider’s child is under the
age of two, the child is considered an infant, and the provider
may be registered for infants only. The provider’s infant is
counted in arriving at the limit imposed by the infant-only,
infant-staff ratio of 4 to 1. If the provider’s child is over
the age of six, the child is not counted in determining the
number and categories of children in care, whether for infant-
only registration or for non-infant-only registration.

Where the provider has more than one child, the same principles
apply. For example, if one of the provider’s children 1is under
the age of two, and one is over two but under the age of six,
infant-only registration is unavailable. If both are under two,
infant-only is available but is limited. i.e., only two other
infants may be in care in the absence of an additional staff
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member and registration as a group day care home.

COMMENT: (Missoula Regional-child Care Study Task Group) The
group recently voted seven for, one opposed, in favor of
allowing for as many as 12 infants in a group home as long as
there is one staff person for every 3 infants. The vote
opposing the proposal supported the concept of a maximum of
eight infants in any one home.

RESPONSE: The department has not proposed expanding infant-only
care in this rule-making beyond eight infants in an infant-only
facility. Whether or not group day care homes are allowed to
care for as many as 12 infants is a decision which should be
preceded by a period of notice and comment prior to amendment.

Co; NT: (Colleen McGuire, Governor‘’s Advisory Council on Child
Care) Will existing infant-only programs in group homes serving
12 infants be allowed to continue in operation even though this

proposal limits group homes to 8 infants?

RESPONSE: No group home is currently legally registered to
provide care to 12 infants: "(2) There shall be no more than
six infants in a group day care home at any time." ARM
11.14.340. Under the amendments, ARM 11.14.340 is changed to
state that there shall be no more than eight infants if the
facility provides care to infants only.

co NT: (Mitzi Schwab, Chief of Food and Consumer Safety
Bureau, Montana Department of Health and Environmental Sciences;
Jinny Knight, Family Resources Inc., Helena, Montana) Experts
agree that regulations providing for one care-giver per four
infants are insufficient to guarantee adequate care. As a
minimum, and as required by existing rules, three infants per
one care-giver should be reguired. A better goal is two infants
per one care-giver.

RESPONSE: The department has reviewed the opinions of experts
on this issue. The opinions appear to assume that family day
care homes will care for up to six children, and that the
children will be a mix of non-infants and infants. For example,
in homes where one provider may care for six children, the
American Public Health Association recommends that the home be
limited to three infants.

Not all experts agree that a four to one ratio is inadequate,
even in facilities caring for both infants and older children.
The National Association for Education of Young Children
advocates a minimum ratio of one provider per four infants in
six children facilities. Recent surveys grouping states with
the "best" programs include states with four to one ratios for
infants in six children facilities.

The amendments made in this rule-making provide for the higher
ratie only if no other children are present, (not counting the
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children of the provider over the age of six). The smaller
number of children provides for a level of safety comparable to
a family day care home caring for a maximum of three infants,
where three older children are also in attendance.

COMMENT: (Marcy Maki, Project Director, 12 Month Study of Child
Day Care Licensing, Administration, and Payment System) I agree
that the availability of infant care should be expanded,
however, one care-giver caring for four infants lacks time to:
answer the telephone, give tours teo parents, clean, prepare
food, review immunization records, update files, bill for care,
et cetera. Day care centers have other available staff for
these activities, and therefore, allowing the four to one ratio
in centers and not family day care homes is justified.

RESPONSE: Family day care homes are generally staffed by an
individual adult. Regulations do not require the presence of
other care-givers. Thus, nearly every family day care home
provider must forgo performing tasks which cannot be
acceomplished while providing adegquate supervision to the
children in care.

There are advantages and disadvantages to supervision of
children in a day care center. The availability of eother staff
in the event of a care-giver’s brief absence is an advantage.
However, the large number of children, the larger area, and
staffing ratios for older children of up to ten to one, are
factors mitigating this advantage. For example, a care-giver in
a day care center cannot safely delegate the supervision
responsibilities for four infants to a staff member already in
charge of supervising ten older children. Therefore, the
department disagrees that center staff necessarily have greater
opportunities to perform other activities while safeguarding
children in care.

II. FACILITIES IN THE HOME OF THE CHILDREN

COMMENT: (The following staff of the Montana Department of
Health and Environmental Sciences (DHES) commented against in-
home registration exemptions: Dick Paulsen, Immunization
Program, Peggy Baraby, Child Nutrition Program, Mitzi Schwab and
Aimie McKenzie, Food and Consumer Safety.) With few exceptions,
rules representing minimum protections for children in care
should apply to in-home group and family day care homes. DHES
understands and supports the concept of making benefits for in-
home care available, however, safeguards for children should not
be sacrificed to implement this program.

In-home facilities cannot be registered until the Montana Child
Care Act (hereinafter referred to as the Act) is amended to
include in-home facilities in the definition of day care
facilities.
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RESPONSE: There appears to be little demand for in-home group
day care homes. Therefore, the proposed amendments for group
day care homes objected to by DHES staff have been deleted.

Arguably, in-home facilities registered as family day care homes
should be exempt from many of the reguirements imposed on family
and group day care homes operating ocutside the home of the
children in care. However, the department wishes to defer to
the expertise of DHES in this area. Therefore, nearly all the
health and safety requirements applying to registration of out-
of~home family day care homes apply to family day care homes
registered in the home of the children under this rule-making.

The department may condition payment of benefits for child care
upon meeting health and safety requirements, regardless of
whether the care provided comes under the definitional section
of day care facility under the Act.

COMMENT ; (Peggy Baraby, DHES) Payment of Federal Block Grant
funds is dependent on the recipient state’s implementation of
health and safety requirements. Implementation of the proposed
exemptions may violate federal regulations.

RESPONSE: The department agrees that federal regulations
advocate imposition of health and safety requirements for
payment of benefits for in-home care. However, the federal
government has also cautioned that in developing health and
safety standards, "excessive and ill designed reguirements or
procedures could prejudice parental choice.” Response to
Caomment, Federal Register, page 34370. The key, according to
the drafters of the federal agency in charge of the rule-making,
is to balance the competing principles. Jd. The exemptions in
this rule-making represent the department’s attempt to perform
the balancing required by the federal regulations.

COMMENT: (Mitzi Schwab and Amie McKenzie, DHES) Under Section
52-2-724, MCA, the requirement for fire and liability insurance
cannot be waived for a provider to obtain a provisional
registration certificate. Therefore, the proposal exempting in-
home facilities from insurance requirements is contrary to the
Act, and the department has no authority to adopt the amendment
providing the insurance exemption. Moreover, insurance should
be in place to protect children in care. If a home cannot
obtain fire and liability insurance, the home should not be
registered to provide care to children.

RESPONSE: A. Interpretation of Section 52-2-724, MCA. The
department disagrees with this interpretation of Section 52-2-
724, MCA. The statute prohibits waiver of existing reguirements
or insurance. The actual requirements are estabiished by other
provisions. In particular:

The department shall include in the minimum standards
for day care cenhters . . .
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(h) Public liability insurance and fire
insurance are currently in force for the protection of
the operator, his staff, and the facility.

Section 52-2-723, MCA. There is no similar mandate in regard to
group and tamily day care homes in the Act.

The current regquirement for insurance for group and family day
care homes exists as a result of department rule. ARM
11.14.103(4) (c). Whether or not ARM 11.14.103(4) (c) applies to
in-home family day care homes is a proper issue for rule-making
under the Act.

B. Reguiring jinsurance for in-heome family dav cate homes. Teco
many low income families would be excluded from in-home

registraticii 1f insurance is requirzsd. A provider caring for
children {rom separates familiez is zble te cpread some of the
expense of insurance among the families. In-home family day
care home insurance must be purchased by the provider and/or one
set of parents. In terms of ;”“‘Qﬁ&?tlng in-home care for lovw
income families, the insurance oxpense is prohibitive.

In addition, cven where the Act specifically requires insurance
for providers, the insurance is for the protection of the
"operator, his staff, and the facility." Section 52-2-

723(1) (h), MCA. The characteristics of in-home care minimize
these concerns, i.e., generally, the provider’s liability is
limited to risks involving only one family, there are no staff
members, and the structure belongs to the parents of the
children in care. Therefore, the department has decided to
exempt in-home care from insurance requirements.

COMMENT: (Mitzi Schwab and Amie McKenzie, DHES) Use of home
canned foods, prohibited in out-of-home facilities, should also
be prohibited in in-home facilities. There exists a high
potential for food-borne disease in home canned foods. The
diseases can be fatal, especially to young children. Use by
parents of home canned foods to feed children is different from
allowing child care providers to use home canned food.

RESPONSE: Parents are in the best position to decide whether to
allow the use of home canned foods in an in-home facility. The
department in this notice has allowed for the exemption from the
prohibition if the parent(s) consent to the use of the foods,
and if such foods are canned by the parent(s). Neither the
department nor the provider should be responsible for this
decision.

COMMENT: (Mitzi Schwab and Amie McKenzie, DHES) In-home
providers should be subject to the requirement that when a child
is sick, the parents must be notified.

RESPONSE: Only the portion of ARM 11.14.414(3) requiring that
an ill child be taken home is exempted. The remaining
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provisions of this subsection of the rxrule requiring notification
of parents when a child becomes ill or is suspected of having a
communicable disease while in care are applicable.

COMMENT: (Mitzi Schwab and Amie McKenzie, DHES) Only adults
who are members of the household should be exempted from the
requirement that no adult with a reportable communicable disease
or contagious illness may be in contact with the children in
care.

RESPONSE: The department agrees and has provided only a limited
exemption from the prohibition to cover the parents and other
adults already living with the children.

COMMENT : (Colleen McGuire, Governor’s Advisory Council on Child
Care) High guality out-of-home day care placements help reverse
the effects of poverty. Application of out-of-home requirements
to in-home facilities would similarly improve conditions in the
homes of children from low-income families. Rules requiring
adequate play, learning, and rest eguipment should be imposed.
Family privacy issues may weigh against imposition of rules,
however, child care, whether provided in or out of the home of
the children, should be requlated to protect children and to
promote their well-heing.

RESPONSE: The department agrees that guality care may help to
alleviate adverse effects of poverty on children. However, in-
home care should be available notwithstanding the ecconomic
position of the family. Rules imposing reguirements should not
be so stringent that the choice of in-home care is effectively
eliminated for low-income families.

The department agrees that an opportunity exists to improve
conditions in families registering under this rule-making.
Under the changes made in this notice, nearly all of the
registration requirements applicable to family day care homes
outside of the home of the children are imposed on in-home
family day care homes.

The department also hopes that allowing for payment for a wider
range of in-home care under this rule-making will expand
availability of benefits for care of children of parents working
nights, and benefits for care of chronically ill children. At
least in regard to these two types of care, in-home care is
often advantageous.

COMMENT: (Peggy Baraby, DHES) Creating a category of day care
facility registration for in-home care ignores that the
registration scheme contemplates registering the home of the
provider. Registering the home of the children creates problems
because the provider is not responsible for the home. The idea
also fails to mesh well with requirements of other programs.

For example, the Child Nutrition Pregram allows participation of
registered homes. But the program also disallows participation
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of residential children.

RESPONSE: Problems created by a system of in-home registration
are pot so insurmountable that the program should be scrapped.
Similarly, issues relating to other programs can be resolved
without restricting facility registration to out-of-home
settings. The department intends to work with agencies having
problems fitting this new category of care into existing
programs. A provision has been added in this rule-making to
delay the effective date of the amendments to July 1, 1993.

COMMENT: (Colleen McGuire, Governor’s Advicory Comncil or Child
Care) If iy home facilities are allowed to participate in the
Child Nutrition Program, it is possible that a provider would be
getting reinbursed for foed not purchaced under the program if
the parent is providing the meals.

RESPONSE: currently, there has been no decision as to whether
in-home faolilitics will beo zllowed to participate in the frnd
program. ligwovey, in th rent that agencies in charge nf the
program allcw for in-home participation, the department wil)
work with gaverning agencioss to prevent abuses by in-home
providers.

COMMENT: (Peggy Baraby, DHES) Does the language used in the
amendments conclusively prevent registration of in-home where
the registration is not required for benefits?

RESPONSE: Generally, homes not required to register as day care
facilities do not request registration unless benefits are
contingent on registration. The department intends that in-home
registration be available only for homes where supplemental
parental care is provided teo the children of a single family
where such family is eligible for payment for the care provided.

In-home care is currently paid for in circumstances where the
home and provider are not required to be certified as a day care
facility. These providers are referred to as "legally
unregistered" providers. For example, where a provider cares
for only two children of the family in the home of such
children, care for the two children of the family may be paid
for by the department because the provider may be certified
under block grant rules as "legally unregistered". In-home
providers caring for more than two children may not be certified
as "legally unregistered" providers. However, under this rule-
making, in-home providers caring for more than two children may
participate in benefits’ programs as certified family day care
homes.

There may be some confusion regarding counting the children of
the provider. The provisions on counting the provider’s
children under the age of two in ARM 11.14.609(6)(c) and ARM
11.14.607(4) apply to determining whether an in-home provider
may be a legally unregistered provider. The provisions on
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counting the provider’s children under the age of six in ARM
11.14.102(3)-(5) remain in effect, and control facility
registration in general.

5.

The effective date of the amendments adopted pursuant

to this rule-making is July 1, 1993.

DEPARTMENT OF FAMILY SERVICES

SRADL e Eonm——D
K S
évﬁank\ﬂudson, Director

5%l hn

J Maelcher, Rule Reviewer

Certified to the Secretary of State, May 3, 1993,
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the
amendment to Rule 12,3.402
relating to license refunds.

NOTICE OQF AMENDMENT OF
RULE 12.3.402

To: All Interested Persons

1. ©On January 28, 1993, the Fish, Wildlife and Parks
Commission published notice to amend rule 12.3.402 related to
license refunds at page 105 of the 1993 Montana Administrative
Register, issue number 2.

2. The commission has adopted the amendments as follows
to Rule 12.3.402:

12.3.402 LICENSE REFUNDS (1) No refund will be issued
for any hunting, fishing, or trapping license sold by the
department except as provided in subsections (a) through (e)
of this rule.

(a) DPeath—A surviving heir may receive a refund in the
event of the death of the license holder. 2 claim for such
refund must be accompanied by verification of death of the
license holder and will be made payable to the personal
representative of the estate of the deceased. No refund will
be awarded for any license if death occurs after the opening
of the season for which the license is valid. If the request
for a refund includes an archery license, the opening of the
season 1s the beginning of the general archery hunting season
for that species;

(b) Medival-—disabilityr—A request for a refund due to
medical disability, must be verified by a statement signed by
a licensed physician. The physician must desc¢ribe the nature
of the disability and state that it precludes hunting. No
refund will be awarded for any license if medical disability
occurs after the opening of the season for which the license
is wvalid. If the request for a refund includes an archery
license, the opening of the season is the beginning of the
general archery hunting season for that species;

(<) A :
iieense—A resident who has purchased a congservation, bear,
deer, elk, bird, or fishing license may request a refund by
returning the license to the Helena or regional office at the
time of application for a sportsman's license. A nonresident
who has purchased a conservation, bird, bear, season fishing
or deer combination license may request a refund by returning
such license to the Helena office at the time of application
for a nonresident big game combination license. A nonresident
who has purchased a conservation, bird or season £ishing
license may request a refund by returning the license to the
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Helena office at the time of application for a nonresident
deer combination license;

(d) If an applicant is issued an incorrect license
(e.g., a sportsman over 62 years old is issued a regular
conservation license and elk license for full price instead of
the half price elk license) through the fault of the
department or a license agent, the license fees will be
refunded;

Deeember—3i—rRefunds for nonreside
[ROUGH SEPTE] R i R

MEER AETER &

ABOVE. C (o) NT

or resident and nonresident general licenses will not be
issued. fer—any—reasenr

(£) pime—af—saler——For the purpose of considering
refunds, any license ordered by mail shall be considered sold
when the department receives a valid application.

(g) Appeais—to—the direstorseomminsion——The director
may authorize exceptions to the refund policy due to
extenuating circumstances jncluding but npot limjted to the
following: declaration of war or police action: gatastrophic

3. The commission has thoroughly considered the comment
received with the response as follows:

COMMENT: Allow the existing refund policy to continue.
RESPONSE: The time frames were modified to incorporate part of
the comment. There will be refunds for any reason to

September 1 instead of October 1 rather than being deleted as
proposed.

(_%WILDLIFE AND PARKS MMISSION
Huto 7ok ~Zomg el % (\ijw—\

Robert N. Lane Patrick J. Grah
Rule Reviewer Secretary

Certified to the Sacretary of State on May 3 , 1993,
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS
OF THE STATE OF MONTANA

In the matter of the adoption
of the amendment of ARM
12.5.301 pertaining to yellow
perch as nongame species in
need of management

NOTICE OF AMENDMENT OF
ARM 12.5.301

TO: All interested persons

1. On March 25, 1933, the Montana Department of Fish,
Wiidlife & Parks published a notice of proposed amendment to
ARM 12.5.301 at page 389 of the 1993 Montana Administrative

Register, issue number 6.

2. The Department of Fish, Wildlife and Parks has
adopted the amendment as proposed.
AUTH: Sec. 87-5-105 MCA IMP: Sec. 87-5-105 MCA
3. No comments or testimony were received.
Robert N. Lane Patrlck J. Gr mw, Dlrector
Rule Reviewer Montana Depart nt of Fish,
Wildlife and Pdrks

Certified to the Secretary of State May 3 , 1993.

Montana Administrative Register 9-5/13/93



~954-

VOLUME NO. 45 OPINION NO. 5
COUNTY ATTORNEYS - Role in rejection of sample initiative
petition;

INITIATIVE AND REFERENDUM - Application to amendment of service
charges of solid waste management district:

INITIATIVE AND REFERENDUM - Rejection of sample petition;
SOLID WASTE - Amendment of management district service charges
by initiative;

MONTANA CODE ANNOTATED - Sections 7-5-131, 7-5-132, 7-5-134, 7-
5-135, 7-13-232, 7-13-233;

MONTANA CONSTITUTION - Article XI, section §;

OPINIONS OF THE ATTORNEY GENERAL - 39 Cp. Att'y Gen. No. 73
(1982).

HELD: i. The initiative process may not be used to amend the
resoluticn creating a county solid waste management
district where the district encompasses an area
smaller than the entire county and the initiative
petition seeks to alter the method of establishing and
collecting service charges.

2. The county election administrator, upon the advice of
the county attorney, may reject a sample initiative
petition where it does not involve a matter subject
to the initiative or referendum process.

May 3, 1993

Mr. Robert Slomski

Sanders County Attorney

P.O. Box 519

Thompson Falls, MT 59873-0519

Dear Mr. Slomski:

You have requested my opinion on two questions I have phrased
as follows:

1. May the initiative process be used to amend the
resolution creating the Sanders County Solid
Waste Refuse Disposal District to alter the
method of establishing and collecting service
charges?

2. If not, may the county election administrator,
upon the advice of the county attorney, reject
the sample petition, or is a suit in district
court to determine the validity and
constitutionality of a petition the county's sole
remedy to prevent submission of the initiative
to the electors?
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Sanders County is &a local government unit with general
government powers. You have informed me that there are
currently three solid waste management districts in Sanders
County: the Hot Springs Refuse Disposal District, the Dixon
Refuse Disposal District, and the Sanders County Solid Waste
Refuse Disposal District (hereinafter the Sanders County
district). The Sanders County district encompasses the western
two-thirds of the county.

The only methed authorized by law for assessing service charges
at the time the Sanders County district wa# created was a fee

"based upon a family residential unit." MCA § 7-13-232(1)
(1989). The sole procedure for collecticon of the fees was
placing them on tax notices and c¢ollecting them with property
taxes. MCA § 7-13-233 (1989). In 1991, the statutes were

amended to allow alternative methods for assessment and
collection of the charges. MCA § 7-13-232(3) now authorizes
service charges based on a family residentjal unit or "based on
the size of a vehicle used to dispose of the waste; the volume
or weight of the waste; or the cost, incentives, or penalties
applicable to waste management practices."” MCA § 7-13-232(3)
(1991). The procedure for collection of the service charges has
been expanded to include establishment of a system other than
by tax notices to property owners. MCA § 7-13-232(4) (1991).

The Sanders County district did not alter its fee structure
after MCA § 7-13-232 was amendecd. Consequently, an individual
who is & resident and taxpayer in Sanders County and who owns
property within the Sanders County district has submitted a
sample initiative petition to the Sanders County election
administrator. The petition is intended to alter the
establishment and collection of refuse disposal fees from a fee
based upon a family residential unit, collected with property
taxes, to a fee to be assessed only against people actually
using the service, at the time of use.

The powers of initiative and referendum are reserved to the
people in the Montana Constitution: art. IITI, §§ 4 and 5;
art. V, § 1; and art. XI, § 8. Pursuant to these constitutional
provisions, the Legislature enacted MCA §§ 7-5-131 to -137.
Those sections set forth the procedures by which the electors
of each local government may exercise the powers of injitiative
and referendum. Section 7-5-131 states, in part: "Resolutions
and ordinances# within the legislative jurisdiction and power of
the governing body of the local government ... may be proposed
or amended ... in the manner provided in 7-5-132 through 7-5-
137." Section 7-5-132 allows the filing of a petition for an
initiative signed by 15 percent of the registered electors of
the local government. MCA § 7-5-132(3). Before the petition
is circulated for signatures, however, a sample petition must
be submitted to the county election administrator for approval
as to form. MCA § 7-5-134(2). The election administrator then
refers the sample petition to the local government attorney,
who must review the sample petition for form and compliance with

9-5/13/33 Montana Administrative Register



MCA §§ 7-5-131 and -132 and prepare a ballot statement and a
statement of the implication of a vote for or against the ballot
issue. MCA § 7-5-134(3), (4).

It is wmy conclusion that the general power of inftiative
provided in the Montana Constitution and enacted in sections 7-
5-131 to -137 does not apply to an attempt to amend the
resolution creating the Sanders County district to alter the
method of establishing and collecting service charges.

The Sanders County district encompasses only two-thirds of
Sanders County. Thus, there are qualified voters in the county
who could vote on the initiative but are not physically or
financially affected by the district's fees. 1In City of Shelby
v, Sandhoim, 208 Mont. 77, B0-8l, 676 P.2d 178, 180 (1984), the
Montana Supreme Court held that a referendum was not a proper
means of challenging the creation of a special improvement
district affecting less than all of the area in the c¢ity, and
less than all of the prcperty owners in the city. The Court
reasoned that the initiative and referendum procedures do not
apply to resolutions or ordinances establishing street
improvements because such ordinances or resolutions affect only
the people within the improvement district rather than the
people of the municipality as a whole. 208 Mont.. at 81, 676
P.2d at 180. The same rationale applies in this matter. The
initiative procedure is not a proper meéthod to amend a
resolution establishing the service charges for a solid waste
management district that encompasses less than the entire
county.

I further conclude that the proposed action is not a legislative
act subject to initiative or referendum. The Montana Supreme
Court has consistently held that initiative and referendum
procedures are applicable to those acts that are legislative in
character and are not applicable to procedures that are
administrative in character. City of Shelby, 208 Mont. at 81,
676 P.2d at 180; Dieruf v, City of Bozeman, 173 Mont. 447, 449,
568 P,2d 127, 129 (1977); Chouteau County v. Grossman, 172 Mont.
373, 377, 563 P.2d 1125, 1127 (1977); ity of Billings v. Nore,
148 Mont. 96, 104, 417 P.2d 458, 463 (1966). The Court in Gity
of Billings v. Nore distinguished legislative from
administrative action, stating:

[O)ne reasonable test to be used in making such
differentiation is whether the act was one creating
a new law (legislative) or executing an already
existing law (administrative).

148 Mont. at 104, 417 P.2d at 463. In Nore the question bhefore
the Court was whether an ordinance establishing sewer rates for
the city of Billings, pursuant to Rev. Codes Mont. (1947) § 11-
2219, was an administrative act of the city council. The Court
found that it was an administrative act and therefore not
subject to the injitiative or referendum process. Similarly, in
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Dieruf, the Court held that passage of a city ordinance adopting
a formula for assessing property for the purpose of creating an
off-street parking facility was an administrative function and
not a legislative function. Therefore, the ordinance was not
subject to the referendum or initiative process. See also 39
Op. Att'y Gen. No, 73 (1982).

Here, the initiative involves the assessment and collection of
service charges. It does not involve the more fundamental
decision of whether a waste management district should be
created. See Chouteau Countv v. Grossman, 172 Mont. at 378, 563
P.2d at 1128. The Sanders (ounty commissioners passed a
resolution establishing the Sanders County district. 1In the
resolution, pursuant to MCA §§ 7-13-232 and -233, the county
commissioners set forth the procedures for establishing and
collecting the service charges. Like the actions in NQgLe and
Dieruf, the commissioners' actions were administrative actions
executing the existing law. They are not s$ubject to the
initiative or referendum process.

Your second guestion concerns whether the county election
administrator, upon the advice of the c¢ounty attorney, may
reject the sample petition because of the flaws discussed above,
or whether a suit in district court is the county's sole remedy
to prevent submission of the initiative to the electors.

The county election administrator must approve or reject the
petition as to form and send written notice to the person who
submitted the sample petition within 21 days after its
submission. MCA § 7-5-134(5), (6). Dburing the review period,
the election administrator must refer the sample petition to the
attorney for the local ¢government unit--here, the county
attorney--for review. MCA § 7-5-134(3). If the petition is
approved as to form, the governing body may direct that a suit
be brought in district court within 14 days of the date of its
approval to determine whether the proposed action would be valid
and constitutional. MCA § 7-5-135.

MCA § 7-5-135 thus provides a method for the governing body to
challenge the validity and constitutionality of a proposed
petition. However, it is not the sole means for review of the
petition. MCA § 7-5-134(3) expressly provides that the county
attorney shall review the sample petition for form and “compliance
with 7-5-131 and 7-5-132" (emphasis added). MCA § 7-5-131 authorizes
the proposal of resolutions and ordinances "within the
legislative jurisdiction and power of the governing body of the
local government."” I must presume that the Legislature would
not pass meaningless legislation and I must harmonize the
statutes relating to the same subject, giving effect to each.
Crist v. Segna, 191 Mont. 210, 622 P.2d 1028 (1981). It is my
opinion that, while he or she may not advise rejection of a
sample petition because the proposed action will not be valid
or constitutional, the county attorney may advise rejection of
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a petition where the resolution or ordinance is outside the
powers of initiative or referencdum. As discussed above, the
initiative petition in this case involves a proposal that is not
within the legislative jurisdiction of the governing body. The
inquiry of the county attorney being directed to compliance with
MCA §§ 7-5-131 and -132, & sample petition may be rejected if
it does not involve a matter subject to the initiative or
referendum process.

THEREFORE, IT IS MY OPINION:

1. The initiative process may nct be used to amend the
resolution creating a county seolid waste management
district where the district encompasses ar area
smaller than the entire county and the initiative
petition seeks to alter the method of establishing and
collecting service charges.

The county election administrator, upon the advice of
the county attorney, may rcject a sample initiative

petition where it does not involve a matter Subject
to the initiative or referendum process.

b

jpm/brf
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NOTICE OF ADMINISTRATT CODE Ci

The Aduministrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Adminigtrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to reqguest that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legiglature
to determine if & proposed rule ig congistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
mewbers of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or propcsed rules. The address

is Room 138, Montana State Capiltol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitionm:

MONTANA ADMINISTRATIVE REGISTER

Adwminigtrative Rules of Montana (ARM) is &
loosaleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Moptana Administrative Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agemcies,
notices of rules adopted by agencies, and
interpretations of atatutes and rules by the
attorney general (Attorney Genaral’s Opinlons)
and agencles (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Admipistrative Rules of Momtana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Comsult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Adminigtrative Reglster issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inelusion in the ARM. The ARM is updated through
March 31, 1993, This table includes those rules adopted during
the period April 1, 1993 through June 30, 1993 and any proposed
rule action that is panding during the past 6 menth period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
howeaver, include the contents of this imssue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necesggary to check the ARM updated through March 31, 1993, this
table and the table of contents of thig issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1992 and 1993 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2
2.21.908 and other rules - Disability and Matermity Leave -
Sick Leave - Parental Leave for State Employees,
827, 2372
(Public Employees’ Retirement Board)
2.43.418 Accrual and Payment of Interest for Previous Periods
of Elected Service, p. 496
2.43.609 Funding Available for Post-Retirement Adjustments,
358
2.43.612 und other rules - Certifying Anuual Benefit Payments
for Distributing Lump Sum Benefit Increases to
Montana Resident Retirees, p. 1900, 2721
(Teachers’ Retirement Board) '
2.44.201 and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
Copies of Member's Contracts be Submitted When

Applying for Retirement Benefits - Clarifying
Investment Earning Available for Post Retirement
Adjustmepts - Implementing Amendments to SB 226

Adopted by the First 1992 Special Legislative Session
Relating to the Teachers’ Retirement Syatem, p. 492
(State Compepsation Mutual Insurance Fund)
2.55.324 and other rules - Establishment of Premium Rates,
p. 1, 340
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Al T t of 1

4.4.316 and other rules - Liability om all Crops - Time
Policy Becomes Effective - Cut Off Date, p. 361

STATE AUDITOR, Title 6

I-IV Prohibiting Unfair Discrimination for P:evibusly

Uninsured Personal Auntomobile Insurance Applicants,
p. 2436, 674

E,. D nt le
(Board of Altermative Health Care)
I Direct Entry Midwife Education Standards, p. 2225,
2722
8.4.301 and other rules - Fees - Direct Entry Midwifery

Apprenticeship, p. 2105, 2498

(Board of Athletics)

8.8.2801 and other rules - Kickboxing, p. 363

{Board of Chiropractors)

8.12.601 and other rules - Applications - Reciprocity -

: Reinstatement - Fees, p. 2674

(Board of Dentistry)

8.16.601 and other rules - Introduction - Dental Auxiliarles -
Exams - Licengure by Credentials - Unprofeassional
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interng, p. 2229, 393 .

8.17.702 and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentilstry,
Dental Hygiene and Denturitry, p. 2236, 287

{Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Digeiplinary Actions - Testing Procedures -
Continuing Educational Requirements - Notificatiom -
Definitions - Forms of Bills of Sale Contracts and
Purchase Agreements - Inactive Status, p. 197, 534

(board of Horse Racing)

8.22.612 and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535

(Board of Landscape Architects)

8.24.409 Fee Schedule, p. 325

(Board of Medical Examiners)

I Practice of Acupuncture - Unprofessional Conduct,
p.- 498

8,28.1501 and other rules - Definitions - Utilization Plans -
Protoccl - Informed Comsent - Prohibitions

Supervision - Prescriptions - Allowable Punctions -
Revocation or Suspension of Approval -
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8.28.1505
(Board of
8.32.406

{Board of
8.34.414

8.34.414

(Board of
I-III

(Board of
8.39.502
8.39.502

8.39.503
(Board of
8.40.401

(Board of
8.44.412
(Board of
8.57.401

8.57.401

(Board of
8.58.406A

(Board of
8.61.402

(Building
8.70.101

~963~

Prescribing/Digpensing Authority - Scope of Practice
- Termination and Transfer - Training of Physician
Apgistants, p. 2677, 341, 395
Pees, p. 1784, 2375

Nursing)
and other rule - Licensure for Foreign Nurses -
Prescribing Practices, p. 385

Nursing Home Administrators)
and other rule - Examinations - Reciprocity Licenses,
p. 2686, 264, 396

and other rules - Examinations - Definitions -
Applications, p. 1903, 2640

Optometrists)
Surgery - Aspscts of Surgery Prohibited - Anterior
Sagment Defined -~ Optometrist’s Role in Post-
Operative Care, p. 2625, 398

Outfitters)
Licensgure - Outfitter Qualifications, p. 327
and other zrules - Licensure Qualifications -
hpplicaticns - Renewals - Transfer of License,

p. 1292, 237¢
Licensure - OQutfitter Examination, p. 2688, 343

Pharmacy)
and other rules - Definitions - Patient Records -
Progspective Drug Review - Patient Counseling,
p. 2439, 293

Plumbers)

Fee Schedule, p. 2482, 141

Real Estate Appraisers)
and other rule - Definitions - Experience
Requirements, p. 501
and other rule - Definitions - Ad Valorem Tax

Appraisal Experience, p. 2443, 142

Realty Regulation)
Application for License - Salesperson and Broker,
p. 1545, 2274

Social Work Examiners and Professional Counselors)
and other rule - Licensure Requirements for Social
Workers and Professjional Counselors, p. 92

Codes Bureau)
Incorporation by Reference of Uniform Building Code,
P. 2484, 146

(Mil¥ Control Bureau}

8.79.301

Licennee Assessments, p. 95, 400

(Financial Division)

hs
(Board of
8.86.301

8.86.301

Credit Unilons, p. 1786, 2465

#Milk Control)
Class I Producex Prices - Inter-Plant Hauling Rates,
p. 329
Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Rach Month,
p. 1788, 2377
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(Local Government Assistance Division)

I Administration of the Treasure State Endowment
Program (TSEP), p. 2323, 2723

8.94.3701 and other rules - 1985 and 1586 Federal Community
Development Block Grant Program - Administration of
the 1993 Federal Community Development Block Grant
Program, p. 205, 536

(Board of Investments)

I-XXI and other rules - Municipal Finance Consolidation Act
- Ruleg Implementing the INTERCAP Program, p. 1715,
2275

(Aeronautics Diviasion)

8.106.101 and other rules - Transfer of Aeronautics and Board
of Aercnautics Rules from Department of Commerce to
Department of Transportation, p. 2551

(Board of Aeronautics)

8.107.101 and other rules - Transfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportatiomn, p. 2551

(Board of Housing)

8.111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - Reverse Annuity Mortgage Loan
Provisions, p. 503

(Science and Technology Development Board)

I-v Seed Capital Project Loang to Venture Capital
Companies, p. 1791, 2643

{(Montana State Lottery)

8.127.101 Orxganizational Rule -~ Retailer Commission - Sales
Staff Incentive Plan, p. 2486, 401

EDUCATION, Title 10

(Superintendent of Public Instructiom)

10.6.101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110, 344

10.41.101 and other rules - Vocational Education Gemeral Rules,
p. 1795, 296

(Board of Public Education)

10.51.104 and other rule - Responsibility Assigned by Statute -
Board Staff, p. 1451, 2727

10.55.601 Acecreditation Standards: Procedures, p. 2690, €82

10.56.101 Student Apsassment, p. 2693, 683

10.57.404 Teacher Certification - Class 4 Vocational Education,
p. 387

10.64.301 and other rules - Transportation - Definitions - Bus
Chassis - Bus Body - Special Education Vehicle - LP
Gas Motor Fuel Installation - General - Application -
- Special Equipment, p. 207, 684

FA Y \'s D T
11.2.401 and other rule - Local Service Areas - Local Youth
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Services Advisory Councils, p. 1831, 2501

11.5.607 and other rule - Disclogsure of Case Records
Containing Reports of Child Abuse or Neglect,
p. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 2379

11.7.313 Foster Care Payments, p. 589

11.7.313 Determination of Daily Rates for Youth Care
Pacilities, p. 2627, 147

11.12,101 Definition of Youth, p. 591

11.12.101 and other rules - Maternlty Homes Licensed as Youth
Care Facllities, p. 102, 403

11.12.101 and other rules - Youth Care Pacilities, p. 2325,
2728

11.14.162 and other ruler - Fawlly and Group Pay Care Homes
Providing Care Only to Infants - Day Care Facility
Registration for Certain In-Bome Providers for the
Parpcoe of Kecelving State Payment, p. 37

11.14.103 and other rules - Day Care Pacility Licensing and
Regizstration Requirements, p. 333

11.14.605 ZState Payment for Day Care Services, p. 272, 541

11.17.101 and other ruleg - Youth Detention Pacilities,
p. 1813, 2645

11.18.107 amnd other rules - Licensing of Community Homes for
the Devalopmentally and Physically Disabhled, p. 741,
11987, 2277

11.18.125 and other rule - Community Homes for Persoms with
Developmental Disabilities - Community Howes for

Persons who are Severely Disabled, p. 2630, 149

F1SH, WILDLIFE, AND PARKS, Department of, Title 12

I-VI Development of State Parks and Fishing Access Sites,
p. 1841, 2382
I-XII and other rulep - Falconry, p. 1833, 2381

12.3.402 License Refunds, p. 105

12.5.301 Yellow Perch as Nongame Species in Need of
Management, p. 389

12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380

h: 4 TH AND ENV 8 E, D rtment of, Title

I-VI Establighing Procedures for Local Water Quality
Distriet Program Approval - Procedures for Granting
Enforcement Authority to Local Water Quality
Districts, p. 2445, 543

16.8.1004 and other ruleg - Incorporating Federal Regulatory

‘ Changes for the Air Quality Bureau, p. 2243, 2741

16.8.1307 and other rules - Air Quality - Open Burning Permit
Fees for Conditional and Emergency Open Burning
Permits, p. 1732, 2285, 2743

16.8.1903 Air Quality - Permit Fees, p. 1730, 2390
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16.16.803 Subdivisiong - Subdivision Review Fees for RV Parks
and Campgrounds, p. 283, 542
16.28.701 and other rules - School Immunization Requirements,
505
16.28,1005 Tuberculosis Control Requirements for Employees of
Schools and Day Care Facilities, p. 1303, 2744

16.42.302 and other rules - Occupational and Radiological
Health - Asbegtos Abatement Reqguirements - Permit -
Accreditation - Course Fees - Remedies for

Violations, p. 215, 549

16.44,102 and other rules - Bszardous Waste - Exportation of
Hazardous Waste - HSWA Cluster I Regulations,
p. 2330, 2750

16.44.102 and other rules - Solid and Hazardous Waste - Boiler
and Industrial Purnace {BIF) Regulations, p. 2567,
445, 1911, 2502

16.44.106 and other rules - S5o0lid and Hazardous Waste -
Regulation of Hazardous Waste Pacilities and

Generators - Identification of Hazardous Waste,
p. 232, 555
TRANGPQRTATION, Department of, Title 18

18.12.101 and cther rules - Transfer of Aeronautics and Board
of Aercnautics Rules from Department of Commerce to
Department of Tramsportation, p. 2551

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

20.3.413 and other rules - Certification System for Chemical
. Dependency Personnel, p. 2633, 151

20.7.201 and other rules - Resident Reimbursement at Community
Correctional Centers, p. 1454, 2286

20.14.302 and other rules - Application for Voluntary
Admissions to the Montana State Hospital, p. 979,
1483, 2287

(Board of Pardons)
20.25.101 and other rules - Revigion of the Rules of the Board
of Pardong, p. 2639, 297

D 23

I Drug Abuse Resistance Education (DARE) Trust PFund,
p. 2452, 12

I-I1 Montana Peace Officer Standards and Training - Public
Safety Communications Officers, p. 519

I-11 Probation and Parcle Officer Certification, p. 521

I-v Investigative Protocgl by the Deparxtment of Justice
in the Performance of its Invegtigative

Responsgibilities, p. 2117, 2466, 2752
23.12.101 and other rules - Department of Justice
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Standardization of Criminal History Information
Collection - Implementation of an Arrest Numbering
System, p. 2246

23.14.404 Peace Officers Standards and Training, p. 2450, 559

I TRY, D rtmen £ t 24

24.9.314 and other rule - Document Format, Filing and Service
- Exceptions to Proposed Orders, p. 2695, 298, 560

24.11.813 and other rules - What ig Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 2344, 2753, 13

24,111,814 and other rule - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 1577, 1949, 2251

24.16.3007 Prevailing Wage Rates - Service Occupatioms, p. 391

24.29.706 Exclusions from the Definitions of Employment in tke
Unemployment Ingurance &snd Workers’ Compensation
Acts, p. 1573, 1948, 2250, 2759

24.29.1403 and other rules - Medical Services for Workers’
Compensation - Selection of Physician - Physicians
Reports - Relative Value Fee Schedule - Treatment and
Reporting, p. 107, 404

STATE LAKDS. Depar t of, Title 2

I-XI Regulations for Forest Practices in the Streamside
Management Zone, p. 2252, 14

26.4.301 and other rules - Regulation of (Coal and Uranium
Mining and Prospecting, p. 2260

LIVE K, . D ¢ Ti

32.2.401 Imposition of a Pee Pertaining to Inspection of Game
Farm Animals, p. 2348, 265

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-VII Requiring Meaguring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454, 561

36.12.101 and other rules - Definitions - Application and

Special Fees - Issuance of Interim Permits - Testing
and Monitoring, p. 593

(Board of 0il and Gas Comnaervation)

36.22.302 and other rules - Definitions - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requiremeats -
Referral of Administrative Matters, p. 1850, 152

P ic v Depay of, Title 3

I Requiring a Prefiling Notification of Certain Utility
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Rate Case Filings before the Public Service
Commission, p. 6

I-II Electric Utility Line Maintenance - Electric Dtility
Ncminal Voltage and Variance Range, p. 523

I-IT and other rule - Fuel Cost Surcharge - Temporary Rate
Reductions - Defining "Miles", All Regarding Motor
Carriers, p. 2121, 2647

I-XIT and other rules - Establishing Policy Guidelines on
Integrated Least Cost Resource Planning for Electric
Ttilities in Montana - Cogeneration and Small Power
Production, p. 1846, 22689, 2764

38.5.102 and other rules - Minimum Filing Requirements -
Procedures for Clags Cost of Sexvice - Rate Design,
p. 596

38.5.2601 and other rules - Telecommunications Sexrvices and
General Utility Tariff - Price Liat PFiling
Requirements, p. 26938

38.5.3345 Change in Customer’s Interexchange Carrier -
Deferring of Implementation Until September 1, 1983,
p. 28BS

REVENUE, Department of, Title 42

I-IIT Valuation for Commercial Property, p. 1955, 2780

I-v Foregt Land Property Taxes, p. 1227, 2650

42.2.602 and other rules - Taxpayer Appeal Rules, p. 247, 570

42.11.211 and other rules - Liquor Division, p. 2492, 158, 434

42.14.102 and other rules - Miacellaneous Taxes, p. 2350, 2776

42.14.102 Accommodations Tax, p. 1739, 2393

42.15.101 and other rules - Change of Domicile, p. 244, 571

42.15.112 and other rules - Income Tax Returme and Tax Credits,
pP. 2005, 2588

42.15.116 Net Operating Loss Computations, p. 2023, 2556

42.15.118 Exempt Retirement Limitation, p. 2353, 2777

42.15.121 and other rule - Taxation of Indian Income, p. 2719,
242

42.16.104 Interest on Unpaid Tax, p. 2012, 2557

42.17.105 Computation of Withholding, p. 525

42.17.112 and other rule - Withholding, p. 2014, 2558

42.17.301 and other rules - Estimated Tax Payments, p. 1988,
2778

42.18.105 and other rule - Montana Reappraisal Plan, p. 2490,
160

42.19.402 and other rules - Property Taxes for Low Income
Property - Energy Related Tax Incentives - New
Industrial Property, p. 2016, 2559

42.21.106 and other rules - Property Taxes for Market Value of
Personal Property, p. 1971, 2394

42.22.101 and other rules - Centrally Assessed Companies,
p.- 131, 435

42.22.101 and other rxrule - Situs Property for Centrally
Asgessed Raillroads, p. 2356, 2787
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42.22.103 and other rules - Property Taxes for Centrally
Assessed Property, p. 1959, 2560
42.24,.102 and other rules - Subchapter S, p. 1741, 2395
©42.26.101 and other rules - Corporation License Tax Multistate
Activities, p. 250, 572
42.31.110 and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563
42.31.404 Emergency Telephone Service Fee, p. 2010, 2569
42.38.101 and other rules - Abandoned Property, p. 1744, 2570

SECRET OF, TE, Title 44
1.2.418 Filing, Complling, Printer Pickup and Publicaticn

Schedule for the Montana Administrative Register for
1993, p. 2270, 2652

SOCIAL AND REHABILYTATION SERVICES, Department of, Titie 46

I and other rales - Kide Count and Early Periodic
Screening Diagnosis and Treatment Services, p. 2359,
2788

I Statistical Sampling Audits, p. 2272, 441

T-VIIz Passport to Health Program, p. 998, 1231, 2288

46.6.102 and other rules - Vocational Rehabilitation -

Extended Employment and Independent Living Programs,
p. 1306, 2572
46.10.305 and other rules - AFDC Standards of AssBistance,
p. 2025, 2396
46,10.404 Title IV-A Day Care for Childrem, p. 2125, 246%
46.10.406 AFDC Resouxces, p. 135, 345 .
46.10.807 and other rules - AFDC JOBS Program, p. 637
46.10.823 Self-Initiated Education or Training, p. 2460, 161
46.12.503 and other rules - Medicaid Reimbursement for
Inpatient and Outpatient Hospital Services, p. 607
46.12.565 and other rules - Private Duty Nursing, p. 2127, 2653
46.12.583 and other rule - Organ Transgplantation, p. 604
46.12.590 and other rules - Inpatient Psychiatric Services,

p. 662

46.12.806 Durable Medical Equipment - Oxygen, p. 531

46.12.1222 and other zrules - Medicaid Nursing Facility
Reimbursement, p. 662

46.12.1226 and other rule - Nursing Facility Reimbursement,
p. 8, 685

46.12.3803 Medically Needy Income Standards, p. 2033, 2398

46.13.301 and other rules - Low Income Energy and

Weatherization Assistance Programs, p. 527
46.25.101 and other rules - Generxal Relief, p. 2035, 2584
46.25.725 Income for General Relief Assistance, p. 139, 346
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