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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of permanent rules to implement 
the retirement incentive 
program provided by HB 517 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 

1. on June 15, 1993 at 9:00 am in the Board Meeting Room of 
the Public Employees' Retiremem: Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
adoption of permanent rules to replace emergency rules adopted 
to implement the retirement incentive program authorized by HB 
517 during the 1993 Legislature. 

2. The permanent rules as proposed to be adopted provide as 
follows: 

B.Q.!.&....A ELECTION ElY LOCAL GOVEENMEN'l'S TO BE_.S.!.rn,;TECT TO 
THE RETIREMENT INCT;;NTIVE PROGRA!j ( 1) A local government 
employer with a contrQct for PERS coverage may file an 
irrevocable election to be covered by the retirement incentive 
program with the board. Filing of such an election will cause 
the local government to be subJect to the same statutes and 
rules as state and university system employers for purposes of 
the retirement incentive program. 

(2) A duly signed and certified written notice of election 
by a contracting local government "'mployer, on forms provided 
for this purpose by the retirement division, must be received 
at or postmarked and sent to the retirement division on or 
before June 1, 1993. 

(J) Such notice of election must contain all the 
following: 

(a) the name of the official governing body of the local 
governmental entity and the name of its authorized agent(s); 

(b) the date on which the governing body authorized the 
agent ( s) to file the notice of election and a copy of the 
official action which authorized this election; 

(c) the signature(s) of the agents(s) authorized to bind 
the local gov.,rnment employer to such an election; and 

(d) the official seal of the local government or, if none, 
certification of agent(s) signature(s) by a notary public. 

AUTH: HB 517, Sec. 1 
IMP: HB 517, Sec. 1(4) 

RULE II NOTICE TO POT~NTIALLY ELIGIBLE EMPLOYEES 
(1) The retirement division will provide all PERS 

employers with a listing of their potentially eligible and 
potentially ineligible employees on or before May 14, 1993. 
Included with this mailing will be instructions for taking part 
in the retirement incentive program. 

(2) state and university employing agencies, and local 
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government employer• who tile written election• to take part in 
the retirement incentive proqra111, 111Uit provide each or their 
employee& who ware employed on February 1, 1993 with notice of 
their potential eligibility or potential ineligibility and a 
copy ot the inetructione by no later than June 1, 1993. 
Participating employer• Who terminated el11ployeee on or after 
March 1, 1993 due to a reduction in !orca (RIF) 111uet a lao 
provide notice to thoee former employeae ot their eligibility 
statue under thie program. 

(3) Notice and inatructiona will include: 
(e.) intorme.tion about the exiatence and terms ot the 

retirement incentive program; 
(b) each employee's potential eligibility etatua; and 
(c) the employee'• righte to obtain more information from 

the retirement diviaion; to clarify or challenge their 
eligibility etatua; to obtain atatemanta for the coat ot 
purchaaing aervice; and to obtain eetimatee or retirement 
benetite and application• for retirement. 

AUTH: H! 517, Sec. l 
IMP: HB 517, Sec. l ' 5 

RULE III PtJR.CHASZ: OF ADPU'IOHAL UBVICE BY !jiPLOXEJS AS A 
RETIBEKENT INCEHTIVE (1) Additione.l aervice purchued on 
behalf of member• eligible for the retirement incentive program 
is limited to three year• or reatrictione otnerwiae in place in 
19-3-513, MCA and ARM 2.43.432 tor purchaee ot auch aervice. 
The nuaber of months ot active duty military aervice or eervice 
fro111 other public retirement ayetema purchaaad by a me~r after 
January 1, 1990 will reduce the amount of additional eervice for 
which the me~ ie eligible to a combined total ot no more than 
60 montha. 

(2) Potentially eligible me~re muet apply for additional 
service under~he retirement incentive program on forma provided 
by the retirement division prior to their voluntary termination 
from covered employment during the window period. 

(3) Potentially eligible lllalllbere who are involuntarily 
terminated muet apply tor additional service under the 
retirement incentive program on forma provided by the retirement 
division on or after May 14, 1993 but prior to January 1, 1994. 

(4) Application• initially will be reviewed by the 
retirement division to determine the nuaber of year• ot 
additional aervice a melllber ie eligible to have purchased on 
their behalf, the number of year• of pravioualy purchaaed 
additional aervice which may need to be refunded, or the number 
of years of additional eervice which a mUiber is eligible to 
purchaae on their own behalt. The retir ... nt divieion may 
requeat any additional information it deeaa neceaeary from the 
employer or the member to complete thie initial review. 

(5) Each application ror ac:l.c:l.1t1onal aervice will than be 
forwarded by the retirement division to the member's employer 
for cart if ication of termination data; Whether the member's 
termination i• voluntary, due to a reduction in !orca, or for 
another reaaon; and whether the member haa taken advantage of 
other termination benefits provided by state law aa an 
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alternative benefit to this program. 
( 6) After certification is received from the ~~~ember's 

employer that the potentially eligible member has terminated 
employment during the window period, the application for 
additional service will be formally reviewed and approved by the 
board. 

(7) The cost of the additional service will be based on 
the eligible member's final 12 months of credited service, 
ending with the last full month of service as certified by the 
member's employer on a regular monthly payroll report. When 
calculating the cost for purchasing service for a me~er who is 
currently working less than full time but whose final average 
salary will be based on full time service, the final 12-month 
salary will be proportionally adjusted to reflect the purchase 
of full-time additional service. The cost for purchasing the 
service will be billed to the member's former employer after 
formal approval of the application and the additional service 
will be utilized when computing the member's retirement benefit. 

(8) A statement of the cost of purchasing the additional 
service will be prepared and sent to the member's former 
employer after the member has been certified to have terminated. 
The employer may elect to pay the amount in full within one 
month of billing, or may select an installment payment plan for 
a period of up to 10 years which will include interest at an 
effective annual rate of 8%, compounded monthly. The retirement 
division will provide early payoff or pay down figures, 
including recalculation of remaining installment payments, at 
the request of employers utilizing a monthly or annual 
installment payment option. Prepayments will not relieve the 
employer of the obligation to make the next installment payment 
unless the amount owing is paid in full. 

(9) A refund of the costs, including interest, of 
previously purchased additional service as provided in statute 
will be made to the eligible member after certification of the 
member's termination within the window period. A member is not 
entitled to a refund for any portion of previously purchased 
military service or service from other public retirement 
systems, even though such purchases after January 1, 1990 may 
restrict eligibility for additional service under the 
provisions of 19-3-513(3), MCA. 

AUTH: HB 517, Sec. 1 and 19-3-304, MCA 
IMP: HB 517, Sec. 1 & 5 and 19-3-503, MCA 

RULE IV RETURN TO EMPLOYMENT WITHIN SAME JUBISDl~TION 
(l) Members who receive the retirement incentive may be 

reemployed within the same jurisdiction for up to 600 hours 
during any calendar year. A retired member must both terminate 
covered employment and receive at least one monthly retirement 
benefit prior to return to active service. An inactive member 
choosing to delay retirement may return to active service within 
the same jurisdiction after a break in service in excess of 5 
working days. 

( 2) Members who r<>cei ve the retirement incentive, and 
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return to any type of covered employment within the same 
jurisdiction, must notify the retirement division within one 
week of employment. A personal services contract entered into 
between the member and the same jurisdiction is considered a 
return to employment and is subject to the 600 hour limitation 
and reporting requirements. 

(3) The employer of a member who received the retirement 
incentive must report all hours paid to the member after return 
to work within the same jurisdiction. It is the employer's 
responsibility to accurately report each PERS member's active 
duty service or service after retirement to the retirement 
division. 

(4) As described in HB 517, all agencies of the state and 
all units of the university system are considered one and the 
same jurisdiction for purposes of the restrictions on return to 
covered employment for members who received the retirement 
incentive program. Each individual local government unit with 
a separate contract for PERS coverage is considered a separate 
jurisdiction. (For example, a member terminating employment 
with the Department of Agriculture may not return to employment 
for more than 600 hours during any calendar year with any state 
agency or unit of the university system, but may return to work 
with the City of Helena, without forfeiting the additional 
service credit purchased on their behalf by their former 
employer.) 

(5) When a member forfeits additional service under this 
rule, the retirement division will refund the amount the 
employer paid ,for the service, minus the total retirement 
benefits paid to the member to that point in time. If the 
employer has not yet completed payments for the additional 
service, the maximum amount due will be the total benefits paid 
until the point of forfeiture, plus interest at an effective 
annual rate of B%, compounded monthly from the member's original 
retirement date. 

AUTH: HB 517, Sec. 1 and 19-3-304, MCA 
IMP: HB 517, Sec. 1(6) and 19-3-1106, MCA 

E.Yl&._Y INFORMATION TO BE RETAINED BY EMPLOYERS (1) To 
respond to future requests by the board and the department of 
administration, state and university employers must document and 
retain the following information on each employee terminating 
under the retirement incentive program: 

(a) the number and classification of the position vacated; 
(b) the FTE; 
(c) the salary budgeted for FY 94; 
(d) the benefits budgeted for FY 94; 
(e) the lump sum payout of sick and annual leave paid; 
(f) the cost of additional service purchased; 
(g) whether the employee was rehired and, if so, the 

salary and benefits paid and the number of hours employed, by 
month, during FY 94 and FY 95. 

(h) whether a personal services contract was entered into 
with the former employee and, if so, the amount and duration of 
the contract, including the number of hours worked, by month, 

9-5/13/93 HAR Notice No. 2-2-210 
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during FY 94 and FY 95. 
(i) whether the terminating employee's position is 

refilled by another employee and, if so, the salary and benefits 
paid and the number of hours employed, by month, during FY 94 
and FY 95. 

AUTH: 
IMP: 

HB 517, Sec. 1 and 19-3-304, MCA 
HB 517 , Sec . 4 

3. The rules are proposed to be adopted to permanently 
implement the retirement incentive program established by HB 517 
during the 1993 Legislature. This act provides an incentive for 
PERS members to voluntarily terminate employment with the state 
or university system on or after June 25. 1993 but before 
January 1, 1994. The permanent rules proposed for hearing at 
this time are the same as and will replace the emergency rules 
which were adopted effective May :',, 1993 to implement this same 
law. 

To be covered by this .:.aw, local governments must make an 
election by June 1, 1993. RULE I is necessary to provj.de the 
mechanism for local governments to make this election. 

A retirement incentive will be provided to PERS rnemben; who are 
eligible for early or regu:;_ar retirement 1:0 voluntarj.ly leave 
public service or who are involuntarily RIF'd during the window 
period and for those employees \'lho are involuntarily RIF' d on or 
after March 1, 1993 but before June 25 and who are eligible and 
retire on or after June 25, 1993. RULE II must be adopted to 
provide adequate notice to all potentially eligible PERS membe~s 
so they may make a free and voluntary election to terminat:e 
service within the window period. 

The retirement incentive provided to eligible employees will be 
up to 3 years of employer purchased additional service for which 
the terminating member is eligible. If the member's previous 
purchase of additional service prevents eligibility for up to 3 
years by the employer, amounts for those previous purchases will 
be refunded to the member so the employer can purchase the 
additional service on the member's behalf. Employers can pay 
for the service in a lump sum or over a period of up to 10 
years, including interest. RULE III must be adopted to clarify 
the amount of additional service for which members are eligible; 
to specify the application and purchase procedures for both 
active and RIF'd PERS members; to identify how costs will be 
determined and employers will be billed; and to specify how and 
when refunds for previously purchased service will be made to 
eligible members. 

PERS members who take the incentive and return to work within 
the same jurisdiction for more than 600 hours in any calendar 
year will forfeit the incentive. RULE IV is necessary to 
clarify limitations on return to employment; to impose specif;c 
reporting requirements on both members and employers if they 
return to work within the same jurisdiction after taking 
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advantage of the incentive; and to rei tar ate and clarify the 
definition ot "same jurisdiction" used to limit reemployment by 
the law. 

A report on the effects of the incentives is to be made to the 
next legislature. RULE V is necessary to clarify to state and 
university employers the epecific information that will be 
required to be provided to the Department of Administration and 
the retirement divi&ion in order to study these effects of the 
window and compile the report required bY statute. 

These rules are the same as the emergency rules on this topic 
proposed to be adopted by the Board effective May 3, 1993. The 
immediate effective date ot HB 517, in combination with its 
impending deadline within which local governments must act to 
participate (June 1, 1993) and the inside eligibility date for 
the window (June 25, 1993), required the emergency action also 
noticed on this date. This notice ot public hllaring will 
solicit input from all int11rested parties so that the permanent 
rules will consider and reflect the full intent of the 
legislation. 

4. Interaetad p11rsons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted no later than 
June 15 1 1993 to: 

Mark cress, Administrator 
Public Employees' Retirement Division 
1712 Ninth Avenue, 
Helena, ~ontana 59620 

5. Kelly Jenkins, legal coun•el for the Department of 
Administration, has been deaignated to preside over and conduct 
the hearing. 

By: 

Certified to the Secretary of State on May 3, 1993. 
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BEFORE THE BOARD 
OF THE STATE COMPENSATION MUTUAL INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules relating to the 
organization of the State 
Fund, open meetings and the 
establishment of premium 
rates. 

TO: All Interested Persons: 

NOTICE OF PROPOSED REPEAL OF 
RULES 2.55.101, 2.55.201, 
2.55.301, 2.55.302, 2.55.303, 
2.55.304, 2.55.305, 2.55.309, 
2.55.310, 2.55.315, 2.55.316 
RELATING TO THE ORGANIZATION 
OF THE STATE FUND, OPEN 
MEETINGS AND THE ESTABLISHMENT 
OF PREMIUM RATES 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 29, 1993, the State Compensation Mutual 
Insurance Fund will repeal rules which relate to the 
organization of the state fund, open meetings and the 
establishment of premium rates, and are found on pages 2-3709 
through 2-3713, 2-3727, and 2-3733 through 2-3738 of the 
Administrative Rules of Montana. 

2. The proposed rules for repeal follow: 

2.55.101 ORGANIZATIONAL RPLE (IS HEREBY REPEALED) 
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2.55.201 OPEN MEETINGS (IS HEREBY REPEALED) 
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2. 55.301 METHOD FOR ASSIGNMENT OF CLASSIFICATIONS Of 
EMPLOYMENtS (IS HEREBY REPEALED) 

(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2. 55.302 CALCULATION Of EXPERIENCE RATES 
REPEALED) 

(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

(IS HEREBY 

2.55.303 CALCULATION OF CREDIBILITY WEIGHTED RATtS (IS 
HEREBY REPEALED) 

(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2. 55, 304 DETERMINATION OF AGGREGATE REVENUE REQUIREMENTS 
(IS HEREBY REPEALED) 

{AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2.55.305 PREMIUM RATESETTING (IS HEREBY REPEALED) 
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

HAH Notice No. 2-55-10 9-5/l3/S3 
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2.55.309 EXPERIENCE MODIFICATION FACTOR 
REPEALED) 

(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

(IS HEREBY 

2.55.310 VARIABLE PRICING WITHIN A CLASSIFICATION (IS 
HEREBY REPEALED) 

(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

2.55.315 VOLUME DISCOUNT (IS HEREBY REPEALED) 
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

?.55.316 MINIMUM YEARLY PREMIUM (IS HEREBY REPEALED) 
(AUTH: 39-71-2316, MCA; IMP: 39-71-2315, MCA) 

3. The state Fund proposes this repeal because the rules 
were voided on November 26, 1991 by a decision of the First 
Judicial District Court, County of Lewis and Clark, the 
Honorable Thomas C. Hanzel presiding. This decision was not 
impacted by the appeal of the matter, decided by the Montana 
Supreme Court on January 4, 1993. Rules were adopted by the 
Board of Directors of the state Fund following the district 
court decision on an emergency basis, and formally adopted on 
February 28, 1992, and as amended, remain in place. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Nancy 
Butler, State Fund, P.O. Box 4759, Helena, Montana 59604-4759, 
no later than 5:00 p.m. on June 10, 1993. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally or 
in writing at a public hearing, s{he must make written request 
for a hearing and submit this request along with any written 
comments sfhe may have to Nancy Butler, State Fund, P.O. Box 
4759, Helena, Montana '59604-4759, no later than 5:00 p.m. on 
.Tune 10, 1993. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 

t.o be 2 nersons based on approximately 26' 000 policyholders. 

~ < ••• of 'he BoorO 

lire oeviewer 

certified to the Secretary of State May 3, 1993. 

9-5/]3/93 MAR Notice No. 2-55-10 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the proposed 
adoption of New Rules 
pertaining to the importation 
of Mint plants and equipment 
into Montana; repeal of ARM 
4.12.1503 pertaining to field 
inspection; and amending ARM 
4.12.1504 pertaining to mint 
oil fee. 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES PERTAINING TO 
THE IMPORTATION OF MINT 
PLANTS AND EQUIPMENT INTO 
MONTANA; REPEAL OF ARM 
4.12.1503 PERTAINING TO FIELD 
INSPECTION; AND AMENDING ARM 
4.12.1504 PERTAININQ TO MINT 
OIL FEE 

NO PUBLIC H!:ARING CONTJ!:MPLATED 

TO: All Interested Persons: 

1. On June 14, 1993, the Depa~ent of Agriculture 
proposes to adopt new rules relating to the importation of 
Mint plants and equipment into Montana; repeal ARM 4.12.1503 
pertaining to mandatory field inspection; and amend ARM 
4.12.1504 pertaining to the mint oil fee. 

2. The proposed new rules will read as follows: 

ROLE I DEFINITIQNS (1) "Berlese funnel" insect 
collection method is a procedure used by entomologists 
whereby mint rootstock stolon samples are placed in a funnel 
with a light above the stolon tissue. over a period of time, 
the insect pests will migrate away from the light, down the 
funnel, and will be captured for examination. 

(2) "Certified" mint rootstock is rootstock which has 
been grown under an official certification program and been 
found free of mint wilt and pests. The certification program 
must meet or exceed the certification standards set forth in 
rule II. 

(3) "Committee" means the Montana Mint committee 
established in 2-15-3006. 

(4) "Equipment" means any machinery, tools, utensils, 
and other items used in the planting, propagation, tillage, 
harvesting, processing, storage, and transportation of mint 
or mint rootstock, or in the extraction of mint oil. 

(5) "Mint" means all varieties and hybrids of plants of 
the genus "Mentha". 

(6) "Mint rootatock" means any propagative plant parts 
of all varieties and hybrids of plants of the genus "Mentha". 

(7) "Mint wilt" means the disease caused by all strains 
of the pathogen "Verticillium dahliae" that infects mint. 

HAR Not.ice No. 4-14-58 9-5/13/93 
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(8) "Pests" includes but is not limited to Root Knot 
Nematode (Meloidogyne hapla), Mint Root Borer (Fumiboytis 
fumalis), Mint Flea Beetle (Longitarsus waterhousei), Mint 
Stem Borer (Pseudobaris niqrina), and noxious weeds. 

(9) "Phytosanitary certificate" means a document issued 
by the department or the plant pest requlatory agency of 
another state which declares that the mint, mint rootstock, 
or equipment named on the document is free of mint wilt or 
pests. 

AUTH: S0-11-403, MCA IMP: 80-11-401, MCA 

RYLE II CQHQITIONS GOVERNING IKPOB'Q'J!IQH OF MINT AND 
MIHT ROOTSTOCK (1) No mint or mint root•tock shall enter 
Montana unless the following conditions ara aat: 

(a) The mint or mint rootstock is certified mint or 
mint rootstock which meets the following criteria: 

(i) The acreage from which the imported mint or mint 
rootstock originates is included in an official mint 
certification proqram which has been reviewed prior to 
importation by the Coamittee and found to substantially meet 
or exceed the requirements of this rule; and 

(ii) The mint or mint rootstock has been inspected in 
the state of origin and found to be free of mint wilt and 
pests. Samples of stolons must be collactad from each aera 
during September of the year of production. One 24 hour 
Barlese funnel saaple per acre must be collacted and analyzed 
to determine that the stolons are tree from Mint Root Borer, 
Mint Stem Borer, and Mint Flea Beetle. Also, during 
september, samples from each acre of Mint rootstock shall be 
tested for Root Knot Nematode and Root Lesion Nematode. The 
tolerance for Root Knot Nematode shall be (0) zero. The level 
of infestation for Root Lesion Nematode shall be listed on 
the phytosanitary certificate. The mint or mint rootstock 
must be inspected according to the following time schedule: 

(A) All spearmint rootstock fields shall be inspected 
during the last two weeks in June. All peppermint rootstock 
fields shall be inspacted durinq tha first two weeks of July; 
and; 

(B) All mint rootstock fields (spearmint and peppermint) 
shall be inspected a second time between September 15, and 
September 30; and; 

(iii) The person(s) conducting the inspections must be 
able to demonstrate by education, training, and eXperience, 
the expertise necessary to identify mint wilt and mint pests; 
or 

(b) The mint or mint rootstock consists of tissue 
cultured plants, and lOOt of these are sent to Montana State 
University for testing, and are tound to be free of mint wilt 
and pests. Fees for the testing will be determined by 
Montana State University. 
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(2) (a) Each lot of Mint or Mint rootstock shipped 
into Montana must be accompanied by a pbytosanitary 
certificate which states: 

(i) The name, address, and phone n\llllber of the 
shipper; and 

(ii) The legal description down to quarter section of 
the field location(s) where the mint or mint rootstock 
originated from; and 

(iii) The name, address, and phone number of the 
importer; and 

(iv) The legal description down to quarter section of 
the field location(s) where the imported mint or mint 
rootstock will be planted; and 

(v) A statement that the mint or mint rootstock is 
certified mint or mint rootstock inspected according to the 
above defined procedure; and 

(vi) A statement declaring that based on inspection of 
the mint or mint rootstock according to the above defined 
procedure, no mint wilt and pests have been found, with the 
exception that the level of Root Lesion Nematode infestation 
must by stated. 

(b) A copy of the phytosanitary certificate must be 
sent to the Montana Department of Agriculture by the agency 
responsible for plant pest regulations in the state of origin 
prior to importation of the mint or mint rootstock. 

(3) The importing grower shall notify the Comaittee in 
advance of any mint rootstock shipment so that a receiving 
point inspection may be performed. 

(4) If any imported mint or mint rootstock is found to 
be in violation of these importation rules, the mint or mint 
rootstocks shall be shipped back to the exporting grower or 
destroyed at the discretion of the importer. If the mint or 
mint rootstock has already been planted, the mint shall be 
destroyed by tillage or chemical means. All such remedial 
actions shall be at the importing growers expense. 

AUTB: 80-11-403, MCA IMP: 80-ll-401, MCA 

RQLE II! CQNDITIONS GQVERHING IMEOBTATION Of MINT 
EQUIPMENT (1) All used mint equipment imported from another 
state shall be disinfected using the following procedure: 
All equipment shall be power washed with an EPA approved 
disinfecting solution. The Committee may require that the 
power wash procedure be conducted a second time within 24 
hours of the equipment& arrival in Montana, and be inspected 
by the committee. 

(2) A phytosanitary certificate shall be issued on all 
equipment imported into the state declarin~ that the 
equipment has been disinfected as in (1) above. 
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(3) Mint equipment imported without following the abov~ 
procedures will be disinfected at the owner'• expanee and 
shall be subject to a penalty as specified in 80-ll-419. 

AUTH: 80-11-403, MCA IMP: 80-11-401, MC~\ 

RULE IY, RIGHT TO CONTEST CQJIMI'l'TEE ACTION ( 1) .\ny 
action taken by the committee is subject to the conteatod 
case provieiona of the Montana Administrative Procedure Act. 
as aet out in Title 2, Chapter 4, HCA. 

AUTH: 80-11-403 1 MCA IMP: 80-ll-401, MCA 

3. ARM 4,12.15Q3 FIELQ INSPECTION which impoaee 
mandatory field inapectione, is repealed in ita entirety. The 
full text of this rule can be found on paqe 4-433 ot the 
Administrative Rules of Montana. 

AUTH: 80-11-403, MCA IMP: 80-11-411 and 30•22-411, MCA 
4. ARM 4. 12 .1504 PEE PH ALL MIHT OIL PBOPYC:m:! 
(1) Which will not be .. de affective until July 1, 1993, 

i• amended a• tollowa: •Ae allowed by statute, the committee 
seta the fee at 2& i cents a pound tor all mint oil produced 
in Montana.• 

AUTH: 80-ll-403, MCA IMP: 80-11-401, MeA 

Reasgns: The reason tor the new rules ia to raqulate the 
movement of all mint, mint rootstock, and mint equipment 
imported into Montana. The Montana mint 9rowera have recently 
received mint rootstock that has ahovn evidence of dia .. ae 
that haa the potential to destroy the entire Montana mint 
industry. The Montana Mint committee haa determined it 
necessary to adopt rules necessary to eneure that all Mint 
rootstock and equipment imported or uaed in Montana ie free 
ot mint peats and diaeaaea. Upon adoption of the proposed 
rule the Montana Department of Agriculture intends to 
eliminate the exietinq •int quarantine which only regulates 
the importation of mint rootstock in Flathead, and Lake 
Counties. 

ARM 4.12.1503. ia repealed in it'a entirety baaed on the 
passage and approval of House Bill 163 which eliminates 
mandatory field inspections. 

ARM 4.12.1504 is amended to lower the mint oil fee from 10 to 
8 cents baaed on passage and approval of House Bill 163 which 
lowered the minimum mint oil tee to 5 cents, and the adoption 
of a motion by the Montana Mint committee at ita December 8, 
1992 meeting to lower the mint oil fee to 8 cants. 
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5. Interested persons may present their data, views, or 
arguments either orally or in writing to Willard A. 
Kissinger, Administrator, Plant Industry Division, Montana 
Depart•ent of Agriculture, P.O. Box 200201, Helena, MT. 
59620-0201, no later than June 11, 1993. 

6. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments 
orally or in writing at a public hearing , he .ust .ake 
written request for a hearing and submit this request along 
with any written comments he has to Willard A. Kissinger, 
Adminiatrator, Plant Industry Division, Montana Depart.ent of 
Agriculture, P.O. Box 200201, Helena, MT. 59620-0201, no 
later than June 11, 1993. 

7. If the agency receives requests for a public hearing 
on the proposed adoption from either lOt or 25, whichever is 
less, of the persons who are directly affected by the 
proposed adoption; from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from any association having no less than 25 •embers who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register and mailed to all interested persons. 

Certified to the secretary of state Kay 3, 1993. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to report filing fees paid by 
local government entities under) 
the Montana Single Audit Act I 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.94.4102 REPORT FILING FEE 

TO: All Interested Persons: 
1. On June 2, 1993, at 9:00a.m., a public hearing will 

oe he.ld in the large downstairs conference room at the 
Department of Commerce Building, 1424 - 9th Avenue, Helena, 
Montana, to consider the proposed amendment of the report 
filing fee schedule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.94.4102 REPORT FILING FEE (1) through (6) will 
remain the same. 

17) The annual filing fees for local government 
entities are as follows: 

Annual Revenues Equal 
Qr g:r!ilat!ilr Ihan: 

$ -0-

$ -0-

$ 200,000 

s 500,000 

$ 1,000,000 

$ 1,500,000 

$ 2,500,000 

$ 5,000,000 

$ 10,000,000 

to Annual Revenues 
Less Than: 

$ 200,000 
and federal financial 
assistance less than 
or equal to $25,000 
$ 200,000 
and federal financial 
assistance greater 
than $25,000 
$ 500,000 

$ 1,000,000 

$ 1,500,000 

$ 2,500,000 

$ 5,000,000 

$ 10,000,000 

Auth: Sec. 2-7-514, MCA; IM£, Sec. 2-7-514, MCA 

~ 
$ -0-

REASON: The proposed amendment to the fee schedule provides 
for a reduction in the report filing fees. The fees are set 
based on the requirements of section 2-7-514(2), MCA. That 
section requires that the fees must be based upon the costs 
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incurred by the Department in the administration of Title 2, 
chapter 7, part 5, MCA, and upon the local government 
entities' revenue amounts. The budget for the Department 
related to the administration of that part has been reduced 
for the fiscal year beginning July 1, 1993. In addition, the 
Department now has more accurate information on total local 
government entity revenues upon which to base the report 
filing fees. As a result, the reduction in report filing fees 
is required to meet the provisions of section 2-7-514, MCA. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Local Government Assistance Division, Department of Commerce, 
1424 - 9th Avenue, Helena, Montana 59620, no later than June 
10, 1993. 

4. Richard M. Weddle has been designated to preside over 
and conduct the hearing. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: {L Vu.~ 
"'"ANN==IE::=.:M+-'. '"'BAR==::-::ro==s=-,-'-::c"='H;;I;:E:=F:-:C"'OUN:=.:S=E=L=---
DEPAR'IMENT OF COMMERCE 

~~-~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 3, 1993. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal, amendment and 
adoption or rules relating to 
special education 

To: All interested persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL, 
AMENDMENT AND ADOPTION OF 
RULES RELATING TO SPECIAL 
EDUCATION 

1. on June 3, 1993, at 1:30 p.m., in the auditori~ of the 
Scott Hart Bldg., 303 N. Roberts, Helena, Montana, a public 
hearing will be held to consider the proposed repeal, amendment 
and adoption of rules pertaining to special education. 

2. The proposed rules for repeal follow. Full text of the 
rules is found at pages 10-222 through 10-228, 10-232 through 
10-232.3, 10-233 through 10-239, 10-241, 10-243 through 10-245, 
and 10-248.1 through 10-249, ARM. 

10. 16.901 PARENTAL NOTIFICATION OF DISTRICT IDENTIFICATION. 
LOCATION. REFERRAL. AND SCREENING PROCEDURES (IS HEREBY 
REPEALED) 
AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.902 PARENTAL NOTIFICATION AND APPROVAL FOR TESTING. 
FORMAL EVALUATION AND INTERVIEWING (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10.16.903 WRITTEN NOTIFICATION BEFORE CHAHGE IN EPUGATION 
PLACEMENT/PROGRAM (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10.16.904 PLACEMENT/PROGRAM MAINTAINED (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10.16.1002 STORAGE OF PYPIL RECORPS AHD cuSTODY OF 
AS.!:!ESSMENT DATA (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1003 DESTRUCTION Of DATA (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1107 INFORMAL NEGOTIATIONS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10,16.1111 ADDITIONAL PROCEPQRES FOR EVALUATING SUCIFIC 
LEARHING DISABILITIES (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

10.16.1202 CHILD STUPY TEAM PRQCESS (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 
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10-16.1203 EVALUATION BY THE CHILD STUPY TEAM (IS HEREBY 
REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1204 COMPQSITION Of A CORE CHILO STUPY TEAM (IS 
HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1205 CQMPOSITION OF SPECIFIC CBILP STUDY TEAM$ (IS 
HEREBY REPEALED) 
(ADTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1206 RECQRP OF CHILD STUDY TEAK (IS HEREBY REPEALED) 
(AUTB: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16,1208 RECORD OF INPIYIPUALIZED EPVCATlOH PRoGRAM (IS 
HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10. 16 .12Q9 PERIODIC REVIEW OF INPIYIPUALIZEP EDUCATION 
PROGRAM (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16,1211 STUDENT TRANSFERS (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-4~4, MCA; IMP: 20-7-403, MCA) 

10.16.1309 CONTBACTEP SERVICES (IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, 20-7-422, 20-7-423, MCA; IMP: 20-7-
403, MCA) 

10.16.1311 BESPQNSIBILTIIES FQR OQT-OF-QISIRICT SERVICES 
(IS HEREBY REPEALED) 
(AUTH: 20-7-403, 20-7-414, 20-7-422, 20-7-423, MCA; IMP: 20-7-
403, MCA) 

10.16.17Q1 SPECIAL EDUCATION TEACHEJW (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10.16.1702 TEACHERS Of HQMEBOQHD ANP/QR HOSPITALIZED 
STVOEHTS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10.16.1703 SPEECH PATHOLQGISTS AND AUQIOLQGISTS (IS HEREBY 
REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

~.16.1704 SCHOOL PSYCHOLQGISTS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10.16.1705 SUPERVISORS OF SPECIAL EPUCA1ION TEACHERS (IS 
HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 
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10.16.1706 soCIAL WOBKEBS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10.16.1707 COUNSELQRS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7•403, MCA) 

10.16.1708 NUBSES (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10.16.1709 PHYSicaL TKJBAPISTS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

~0.16.1710 OCCQPATIOHAL THERAPISTS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-403, MCA) 

10, 16, pll YO<;ATIONAL EQUCATIOH IKSTBtJC'mRS (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7•402, 20-7-403, MCA) 

10.16.1713 AIDES (IS HEREBY REPEALED) 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7•402, 30-7-403, MCA) 

3. The rules, a• propoeed to be amended, naw 111aterial 
underlined, delated lallterial interlined, provide •• tollowll. 
FUll text ot the rule• ill tound at pag•• 10-226, 10-228 through 
10-234, 10-236 and 10-237, 10-238 and 10-239, 10-241 throuqh 10-
245, 10-252 and 10-253, and 10-267 through 10-275, ARM. 

10.16.1001 SPECIAL EDUCATION R!OYIBEMJNTS (1) School 
recorda and confidentiality ot intormation mu11t follow the .... 
pre :ieiel'l• ea'Aalllliah•• ••• re,ular ••""•a'A!an provi•iona under 
the Family Educational el'lli Pri">•••r Right• and Priyacy Act 
CFEBPAl. and ita implomanting regulations at 34 Codl gt Federal 
Regulotigns CCFB) Part 92, and mu•t tollow the provisions 
establi•hed tor •pecial education en• 'llhe B•ll•a'A!sn ••• all 
llan4!-.p•• Qh!lllrel'l A•• undtx; the tnc;Hyidual• yith Dilobilitill 
J~ucatign Act CIQEAl . •nd its implementing regulations at 34 CFB 
sop.560 tbrgugh 34 era 5Q0.576. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP; 20-7-403, MCA) 

10.16.1101 PBOTICTIQN IN l'lALQATIOH PBOCIQQBES (1) Each 
.l.Qal educational agency ahall esta.blish and implement 
procedures to ......- ~ that tasting and evaluation 
materials and procedures uaed tor evaluation and placeaent ot 
hand!eapp•• e~!l•••n atudento yith diaabilities are selectad and 
adllliniatertd. 110 as not to b• racially or culturally 
discrilllinatory. 

(2) 'l'he p•ee~edllree t!hee ••• lil'•'llap•• lay •••~ e4~taae!enal 
&IJIBI\•r ahall l!le ••t~allllieheli i.n ••••••ana• w!'All 41ft• fa:lolewi.n• 

·~······· (a) elal~a9ial'l al'ld plaeaaene ••••••11••• ••• a._i.ni.a'Ae••• in 
aeeerdanee wi•h ehe p•eeadllral saf•9""•••• in Rille 19ol6rl993t 
afHi 

rel:aeae ••l'vi••• i• ••••• eft a ••.,•M•ft•i:va 
9-5/13/93 MAR Notice No. 10-2-94 



-760-

e..,al-t.ieR 1 whie8 My iRelade eHt. ie Ret. li•it.ed t.e1 
(i) aR iRdi..,idHal psyseele~ieal e~iRat.isRt 
(ii) rele~aRt ~hysieal iftfermat.ieftJ 
(iii) BPf!repriate aeaie•.·E!BieRt. 1 teetiRfJ 1 aRd e"a1Ha4oiel\ sf 

elass-rll:r 
(h•) d~••• eeeer.,•at.i- il\ a 'Jill!'iet.y ef f1il\etieRll\'if 

eft')il!'efHIIefttoeJ 
(..,) aeeeee•eftt ef tfte eeeial skills aftd ~aeieftal et.atHSJ 

aftd 
(..,i) iftte:P\"iawa wit8 1 el!' iRfe-tie!R ~revided e~ ilaJ'ert.a~tt. 

a8d ift'Jsl?ed peraeRe ift the ebild'e life, 
1 

(e) tests aRd e~er -t.eriele aftll preeedlirea aaed fer 
e·.•al\latifiiJ a eaild ' & abilities aa?e eeeft ~re~erly aftd 
prefeeaiMIIIIlly eYahtat.ed fer t;fte a~eeiflie p'li!!'~eeea fer ..mie8 
t.Rey ~e ta ee Heed aftd ~eet the test. ef reaeeftaeleftese i~ 
epiftieR ef a eempet.eRt prefeeeieRal pereeRRelo 

-fdt-~val'tlt!ltiett l!le¥-eriale aRd pt:eeed\lrea are pre. ided 
attd adeiRist.ereEi ift 'tile ehila 'e nath-e lan§Qaf)e er •ede at 
ee-ieat.ielfl,-~·it elea!!ly is Ret feasil9le te de ae~ 

(e) et.efm-···~alten toe O:GS'Ii!!'e t.fttlt. 8: t'eet, aeiRist.ered--ttt 
a st;\ldefte wil:h-« eenaery7 i!leter 1 epeeEift 1 :BeaPiPifJ1 viel!a:!--ep 
et:her ee-nhNictive aieaiBilit-y or toe a a>E.~.tdel'l'E whe ie eilin<JU&*r 
aee'li!!'at.ely refc±ee¥-s t:ae eai:'.d'e aiBilit.y ir1 ~e area t;eet.ed-<Hld 
Ret t.fte 9ftild ',. impairea ee!!ll!!'IH!ieat.ieft sldll er Ute faet ~aat. 
t.ae eeild ie net. eltilled iR Brti!Jliah. 

(f) whe>le·.•el!' indiY:ia~o~al ifttellil}enee t.eet.e ~ 
adlaiRiet.ered 1 ··~·te aee\ll!'e tl.ftat jHdiJI!IeRt.a al9e>;<t: ti"te 
ellill!l: a plaeel!!_t._ are Ret 19aaali eelaly el'l an I, Q, ·aeere 1 t.hat; a 
eeaa·.·~aral aeaer1~t.ieR aftd "'" iflt.erpret.at:iel'l ef ~e eaildLe 
fliftet.iefliRfJ en t.ae ~ari91ie ~st:eet.e are 111aae 19y t.he ~alified 
eHa.iRer wae administered tofte test. 1 and tftat. tofte reaalt.e ef the 
evalv.at.isR are e!!presee!i il'l t.erme ef tiRe ehilli' a at.Peft~S, 
weD!IIftaeaee 1 and needs, 

(g) eae etilt.\il!'al dift'erefteee ef e eail!l are t.aJleft iBt.e 
aese~ iR iRterpret.iRI!J tfte aeeeeeaeftt infeERat.ieRo 

(8) ne eiRI!Jle teet. er type ef teat. or preeedlil!'e is aaeEi aa 
Ute eele eritePien fer detet'llliRift'!l' aft apprepPiat.e ed\leat.isRal 
JII!'BIJP!'BII fer t.fte eaildo 

(i) t.fte iRt.erpret.at.ien ef t.Re eeeeea•en>E. infermat.ieR and 
the eaesequeRt. det:el!'llliRat.iefl ef Ebe ba~tdieeP,Pin! eeftdiEieR ie 
maae by a t.ea11. 

(j) all relevaRt. iRfePMetieR wit.a retJard t.e >Eofte fanet.ieftel 
aiBili~iee ef Ehe ehild ie Ht.ilieed iR the de¥-ermi~tat.iefl ef a 
aaRdisa~pini!J eeRdit.ieR• L9cal tgucational agencies shall insure. 
at a minimum. that tests and other evaluation materials: 

Cal are provided and administered in the student's native 
language or other moge of communication. unless it is clearly 
not feasible to do so: 

Cbl have been validateg for the specific purpose for which 
they are used; 

!cl are a¢ministered by trained personnel in conformance 
with the instructions provided by tbeir producers; 

rsp include those tailored to assess specific areas of 
eQYS<roltlQU/al need I!,Pd not merely those whjch are desjgned to 
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provide a single general intelligence quotient; and 
Cel are selected and administered so as best to ensure that 

when a test is administered to a student with impaired sensory. 
manual. or speaking skills. the test results accurately reflect 
the student's aptitude or achievement level or wnateyer other 
factors the test purports to measure. rather than reflecting the 
student's impaired sensory. manual. or speaking skills !except 
where those skills are the factors which the test purports to 
measure.L.. 

C3l The local educational agency shall insure that no 
single procedure is used as the sole criterion for determining 
eligibility for services and an appropriate educational program 
for a student, 

14l The student shall be assessed in all areas related to 
the suspected disability. A comprehensive evaluation means all 
data needed or that would ordinarily be asked for by a competent 
professional in the evaluation process. 

lal The child study team report shall document the results 
of a comprehensive evaluation with a written summary statement 
of the results of the: 

Cil student's vision and hearing screening including date 
of the screening and the results; and 

Ciil student's current social and emotional status: and 
<iii> student's current curriculum-based academic 

performance; and 
liyl student's current classroom performance in relation to 

chronological age/grade peers: and 
Cvl observation of student in the student's regular 

educational setting including behayioi' relevant to the area of 
suspected disability noted during the observation of the student 
and the relationship of that behavior to the student's academic 
functioning or classroom performance: and 

lvil when appropriate. individual assessments of general 
intelligence. physical health. communicative status, motor 
abilities. transitional needs and cultural environment. 

(5) A supplementary written report of individualized 
assessments is required in areas related to specific 
disabilities as follows; 

Cal Autism: psycho-educational assessment including 
interviews with persons knowledgeable about the student: 
achievement or academic assessments; adaptive behavior 
assessments; and speech-language assessments. 

Cbl Cognitive delay: general cognitive ability assessment, 
including interviews with persons knowledgeable about the 
student; achievement or academic assessments; and adaptive 
behavior assessments. 

Ccl Child with disabilities: Cpreschooll developmental 
assessments or academic and general cognitive ability 
assessments. 

ldl Deafness/blindness: medical or optometric and 
audiological assessments: speech/language assessments; academic 
assessments: and adaptive behavior assessments. 

Cel Hearing impairment or deafness: medical or 
audiological assessments; and speech/language assessments. 
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Ctl orthopedic impairment: medical information releyant tQ 
educational performance and access of educational opportunity io 
the regular educat~onal environment including assessment of fine 
and gross motor performance and its affect on yocational 
education and physical education and achievement or academic 
assessments, 

Cql Otber health impairment: medical information releyant 
to educational performance and access of educational ®Dortunity 
in tne regular educational environment. 

Chl Serious emotional disturbance; general coanitiye 
ability assessment including interviews witb persons 
knowledgeable about the student; achieyement ot 
oaaesgments; and adaptive behaxi0r assessments. 

academic 

Ci\ Specific learning diaability; general cognitiyr 
apility assessment including interviews with persons 
knowl§dgeabl e about the student; and achievement or academic 
assegsments. Observation: 

(il At least one ·team member other tnan a student's reqylar 
teacbgr 9hall observe thP. student'§ academic perfopnance or 
behavior in the regular clasar9om setting. 

Iii) In.~t 9f less than school . ..A'llL21: 
9ut of school. a team member shall 9bserye the atudent in an 
envir9nment appropriate for a student of that age, 

ltl Speecb-langyage impaihmenti spQ§Ch/lanquaqeas~e§sment. 
(kl TrAumatic brain iniurv; medical information; PSYQhO­

educational assesgment including interviews witlL pencms 
kD9Wledqeaol~t the student: achievement 9r academic 
assessments; adaptiye pehavior assessments; and speecb-languagr 
asgessments. 

(ll Visi9n impairment; medical or Qptqmetric assessments. 
(6l Individuals responsible for preparing a supplementary 

report Qt AD individualized assessment as part 9f tbe 
comprebensjye educationol eyaluatiQn sholl summarize in writing 
their evaluation results including identifying Pr9cedures ang 
instruments uged t9 goin the data. results 9btained. ond a 
statement Qf recC2l!!IJiendati9DS and implications fQr §tudent' s 
educati9nal program, Tbe summary shall be kept in the Student'§ 
special education record. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403) 

10.16.1102 INDEPENDENT EDUCAIIOHAL EYALUATIQN (1) Parents 
shall have the right to an independent educational evaluation o! 
their child at public expense vhen eheee ~ parents heYe 
reasen ea ~aseian ~e appPepriaeenees sf ehe disagree with th§ 
local educational agency's or public agency's educational 
evaluation. The lQcal educati9nal agency or public agency may 
initiate a hearing under ARM 10.16.2401 through 10.16.2417 to 
show that its evaluation is appropriate. If the decision of the 
hearing officer is that the evaluation is appropriate, the 
parentfttt still has the right to an independent educational 
evaluation, but not at public expense. 

(52) Whenever an independent educati9nal evaluation is at 
public expense, the criteria under which the evaluation is 
obtained, including the location of the evaluation and the 
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qualifications of the examiner(s), must be the same as the 
criteria which the public agency uses when it initiates an 
evaluation. 

Cal The local educational agency or public agency shall 
identify tbe criteria it uses wben it initiates an evaluation 
and wben it determines the qualifications of the examiner and. 
upon request of the parent. provide information as to wbere an 
independent educational evaluation which meets these criteria 
may be obtained. 

(bl The local ed,ucational agency or public agency must 
ensure that tbe independent educational evaluation is conducted 
by a qualified. examiner who is not employed by the local 
educational agency or public agency responsible for the child's 
education and is otherwise provided at no cost to the parent in 
accordance with IDEA· The local educational agency may 
establish criteria to ensure that the cost of a publicly-funded 
independent educational evaluation is reasonable. 

(~2) The parent+st must direct a request for an independent 
educational evaluation iR wri~ift' ee 6fte die~rie~ e~periR~eftdeB~ 
er ~e eeaA~Y e~periB£eBdeB£ wbeB ~ere is Ba die~rie~ 
e~pedM;aBdeft~ t 0 tbe l 0cal educational agency principal or 
Administrative designee wbo has authority to Droyide 0r 
supervise the Provision of special education seryices. 
The parent(s) must state £be raaeeB(a) fer a~ah aB e~al~aei&RI 
that a disaaraement with the current educational evaluation 
exists. 

(a) ~e ~aPeB~(e) ·~~~ allew ~e leeal aeheel die~rie~ ea 
ee~letoe a e~rreB£ eYal~;~a~ieR (aeeeeameRt. d~;~riR' £He eeheel 
yeap) befere refJQest.iR!J aft iRdepeRdeHG e·.·al~at.isRI 

(e) £Be pareB~(e) ~ee ei!JR a eeReeB£ fer e~al~a£ieB ee be 
eeftd\tet;ed by £Be iBdepeBdeB~ e•,•al~aeer (e) , 

(3) - (4) remains the same, renumbered (4) - (5). 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10.16.1104 SURROGATE PAREHTS (1) The e£ah edueaeieBal 
local educational agency or public agency in which the student 
~ shall ensure that the rights of a child are protected when 
the parents of the child are Bee ftfiewR 1 llfteJaila~le 1 cannot be 
identified. or the whereabguts of the parents cannot be 
discovered or the child is a ward of the state 1 iRelwdiB' £He 
aeeiiJflllleR£ ef aB iBdividual '6e aee as a etWl!'egaee fer 4fte 
pareBtie. ~ie ~~~~~~ iftel~de a 11eehed fer det.ermiBiB' wbetfter a 
ehild ~teeda a e~rre1Ja£e pareBt. aftd far aeeigBiBIJ a eurPe1Ja'6e 
pareD£ £e Ehe ehild. 

( 2) '2'he et.at;e eP leeal ed~ea£ieBal &IJefiB} •ay eelee~ a 
eurPB1Ja6e pareR~ iB ABY way permit.t.ed ~Rder et;at;e la~. Ibe ~ 
educational agency shall develop procedures for: 

!aldeterroining whether a student with disabilities needs a 
surrogate parent; and 

Cbl assigning a surrogate Parent: and 
Ccl terminating a surrogate parent appointment, 
(3) &~Local educational agencies shall ensure that 

a person selected as a surrogate ~: 
(a) - (b) remains the same. 
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(+~) A person assigned as a surrogate ~ 1§ not ee an 
employee of the st:e4i!e e'!' local educational agency or public 
~ which is involved in the education or care of the child. 

(4) same as current (5). 
(5) remains tbe same, renumbered (4). 
(5) (a) - (b) same as current (6) (a) -(b). 
(6)(a) - (b) remains the same, renumbered (5)(a) - (b). 
C6l Tbe local edUCational agency may petition a court of 

competent jurisdiction for termination of the surxoqate parent 
appointment when the child becomes an emancipated adult. tJle 
cbild's parents are identified. the wbereabguts of the parents 
are discovered. the cbild is no longer a ward of the state or 
thl surrogate parent wishes to discontinue her or h1s 
awo1ntment. 
{AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10.16.1106 PRQTECIION fROM LABELING PRQCESS C1l Tbe cQhild 
study teams shall asei~~ a die!ftee£ie leeel identify a 
disability category for each han~iea~~ed ehild student with a 
disability following comprehensive evaluation. The ~ 
disability category shall relate to various haftdieappin~ 
eeftdit;iefts disabilities defined in £hie man~el section 20-7-401, 
MCA. The dia~nes~ie label disability category is to be used for 
reports required by the office of public instruction. A local 
~ucation.al agencieey or public agency should not refer to 
students, teachers or rooms by tliaiJ~estcie lal!oele category of 
disability as such practices do not facilitate £reaeaeft£ 
education and are often harl!lful to the iRdiviEl~al labeled 
student whh a disability. Parents shall be informed of the 
aia!fteeeie disabil~ty category as it relates to £Be handieappi~IJ 
eendieien et their student. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403) 

10 I 16 • 1108 OPPORTUHITESX TO PRESEHT COMPLAINT~ ( 1) :sash 
aiJeney shall ee'l:ae1iah oft'i'l;£ett ~reeedttree wft.ieh pt-e ··ide fer 
parentlal preeen~at:ien ef eemplai~e vi£ft reepee£ ee a~ maeeer 
relaeiftiJ ee t;Re identlifieaeien, e.,.al~at:isft; ed~ea~ienal 
plaeemeftt ef 'l;he ehild 1 er ERe pre%ieiefl ef a free appre~rieee 
pu!lllie elhteadeft tar ~e ehilli Tbe supedntendent of public 
instruction has established tbt follqw1ng proctdurtl to provide 
for the filing of complaints by individuals or organizatiQDs 
alleging that a Montana local educational agtncv has failtd to 
provide a student with disabilit1ts a frte appropriatt public 
education. 

(2) Whenever a complaint bas been received 1 iohe parenee 
shall ha1'Je aft eppep'l;~fliey fer aft impereial fie ~reeeae heariflt• 
with respect to any matter rtlating to the identification, 
evaluation, educational plactmtnt. or the provision of a free 
appropriate publig education for a qualified student. the 
complainant may request an b10artial due process heorinq_ ,j,.n 
accordance with ARM 10.16.2401 through 10.16.2417. 

C3l If the complainant alleges the notict provided by the 
local educational or public agency was not adequate under 34 CfR 
300.505. the state compliance offictr shall investigate the 
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allegations and if the findings support a conclusion that the 
notice was inadequate. shall order the issuance of a notice in 
compliance with that section. 
(AUTH: 20-7-402, 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1110 STATE COMPLAINT PROCEDURES (1) An organization 
or individual may file a written signed complaint that the 
seheel dia-riet local educational or OYQli£ agency is violating 
the Ed~;~ea-iefl ef the Hallaieapped Ae'E (29 YSC, s--M:el'le 1491 
~ Individuals with Disabilities Education Act C20 USC. 
Sections 1401-14851 or its impl~enting regulations (34 CFR Part 
300), the Montana eedee statutes pertaining to special education 
fer eueep'EiEn\al ehildreft (iW MCA ~ 20, chapter 7, part 4) or 
the administrative rules e£ m_1,1lgated by the superintendent of 
public instruction governing special education (±G ARM Title 10, 
chapter 16). 

(aZJ The complaint must include: 
(~A) A stat~ent that the seheel die'Erie- lQCal educational 

or ~ agency has violated a requirement of a federal or 
state statute, regulation or rule that applies to a student with 
disabilities or special education. 

(i4b) The facts on which the statement is based. 
(bl,) The complaint must be filed with 9epart;JIIeA- ef S!!eeial 

S~9T the compliance Officer. Office of Public Instruction, 
Room 106. State Capitol, Helena, Montana 59620. 

(~~) Upon receipt of the written complaint, a eeflfiae~ial 
file e:ftall ee BJlefleEl ii'l ~>he Depart:.mellt ef Speeial Sel'Vieee ~ 
compliance officer shall send written notification to the local 
education agency and/or the public agency named in the complaint 
that a complaint has been filed. conduct an appropriate 
investigation of the allegations and prepare a final report 
stating the findings and conclusions of the compliance officer, 
The complaint. investigative records and the final report shall 
be filed in a confidential file retained by the compliance 
officer. 

(a) li'lfePIIIatiell ae -a t;:fte eHae'E ftabtl!'e ef ~e eemplaifi'E 
afiall ee aeeureEl frem tile persefl :maltii'l'lJ tile ee•plaill- aft& plaeed 
ill tile file. If the complaint addresses matters listed in ARM 
10.16.1108. ~the complainant shall be informed of the right to 
secure a hearing under the provisions of Rules af Preeed~e fer 
All Sefiael Cen'El!'e•1erey Csli'Eee-ed Cases Befere tofte ee1Ut£y 
&UJlerifi'EeftdeR-s ef t:.se St:.at;e ef Mefl-afla {ARM lQ 6.193) special 
education due process procedural rules under ARM 10,16.2401. et 
seq,. The complainant will be notified tbat unless s/he 
requests that their names not be released to the local education 
agency. the district will be notified of the name of the 
personCsl filing the complaint, 

(b) 9epal!'tmei'lt persenflel sfiall alee diseuse -he eemplaii'lt 
~he seheel Elistriet er a~eftey ill·•eh•ed ill 'E:fte eemplaint.. 
Se:Afielelltiali'Ey 'A•ill ee maifltaifteel Wtless it is A'ai..,ea 13} the 
eemplaiftall-• The compliance officer shall send written notice 
to the named local educational or public agency which includes 
information about the nature of the allegations in the complaint 
within 10 days of receipt of the complaint. 
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Cil The compliance officer shall request the local 
educational or public agency to file its written response to the 
allegations within 15 days of receipt of the written notice of 
filing of complaint py the compliance officer, 

Iii> Tbe local educational or public agency may request a 
10 day extension of the 15 day period. The compliance officer 
may grant QD extension of 10 days it the district or pubhc 
agency has shown good cause exists. 

liiil The cOJ!li>lainant will be giyen the opportunity to 
sub1Dit addjtional information. either orally or in writing. 
about the allegations in the complaint and the local educational 
ar public agepcy's response to tbe complaint. 

tel The compliance officer shall write a prllialnary report 
in regard to the investigation of the complaint and forward a 
copy to the local educa~ or public agency and t)Je 
complainant within 30 days of the receipt of the complaint. If 
an onsite investigation has not ~n conducted within that JQ 
day period. the report will indicate whether an onsi:u; 
investigation is r~quired aruL jnform the local educational-Qr 
public agency of the d~te of such investigatiQn. Tbe 
preliminarv report will inform_ tbe complaimmt ..Q!_____tru! 
opportunity t.o submit additional information. either ora:Uy or 
in yriting about the a~in_the complaint. 

ldl Fo;i,J.owing an appx·<wt:ill~ investigation. the compliance 
officer Sh.llll review all .relevant information anrJ make an 
independent determination as t.Q whether the local educatio~ 
public agencY is violating a recruirement of fedenl or state 
statute. regulation or JJLle concetning ~2!--~ 
aPPropriate public ~gucaUon to a l$£l.dgnt wjth disill<ilities. 
The compliow~e gffiger sha.lL\a;:ite a tinal._;report within 60 days 
of receipt of the comoliliDt unless an extension of the 60 day 
period is required by exceptional circumstances wbich exist with 
respect to the pjlrticular gonmlaint. Tbe final report will 
addtess each allegation in the complaint and state findings of 
fact and legal conclusions, if resrui.I:ed. If tbe compliange 
officer goncludes that an allegation is true and that corrective 
QCtion is reayired to comply with federal or state law, the 
compliance officer will order the gorrective action and shall 
include timelines for implementation of sugh action. Tbe office 
of public instruction will provide technical assistance at the 
request of the local educational or public agency. 

(3) 'l'fte 9eparUieflt. will w-rit:e a repert. ef JIPeli:.iflaPy 
iflfer.at.iefl afld sefid a sap~ t.e t.he eemplaiflaflt. afld t.e t.he eeheal 
dis~ist. er a~efley wit.hifl 29 days ef t.fte reeeipt. ef t.ae 
eemplaiflt.o 

(t) If tofte pPelimit~ary repert. indieat.ee t.ftat. f~rt.her 
illfJ\Iiry is -;~st.ified ana t:hat. t.be eemplaiflaftt: hea fiSt. beeJI 
sat.iefied 1 a t.eam ef 9eparUieflt. pereeflnel shell eefld~et: al'l 
en ait.e visit., 

(a) I~ t.he t:eam cietePIIIiflee t:hat: t:he eel\eel aiet:riet er 
ar;Jeftsy ia flat: il'l eemplianee .....,it.h fedePal er state etat:Ht:ee, 
reiJlltlat.iefle eP z~lee 1 a Elet.ailed sempliaftee repert. will be 
Wl!'it:t.eflo 

(e) 'l'he l"BpeFt will speeif~e pJ?eelem, eerFeet.i·~e ao~iefta 
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oRd •••• liRoe oRd will ~· eeRe •• eha e8fteel ••••••.- er ageRey 
al'ld 'be 411\e oempleiol'leR'II wi'llhiR ae eoleRiler daye ef'ller reeetp'll ef 
41he e .. plail'l'llo 

( 5) 11'1 411\e e',.el'ltl tlhe'll wi'ihil'l 69 llaye ef •h• Eleper'lleeft'll' e 
•eeeip'll ef •a• eempleiM1 'iae eeaelll llie'llri:e'll •• aiJel'ley i.e t~etl 
impl .. eft-.ii'IIJ •a• eerree'lli¥B aeeioel'le wio.ai.R 'llhe t~i•• lil'lee 
re1fUired lty 'llhe ee.,lioeRee repew'll 1 'b)la Bepa•••el'ltli will PIB'IIUy 
eae eeaeol die'll'l!'ie'll er eiJOI'IeY ef '111\e eet~etli:et~e •• e. impeeello 

(e) The 9eper8eft• will IJi'+'B .aa eeheel llioe'llrietl •• ••-•Y 
-...ppe'I!''IIWii'b) fa• a hearitl'lg prioe'l!' •• -.tt.e e~eeeu'lli.• ef 'Mile 
.. neeien•• The )lea•iftt will M ••,.•u•••• •••••diftl •• '6he 
pre~ieiefte ell! .aa Hel'l'llel'le A._il'lieewaeiwe Preeall~ee A••• 

(It) All elfteftei:el'l ef ....... ,. •• ,. ....... &ftly u eMeep'lli.el'lel 
eir~e'llel'leee eMia• wi~ 'l!'eepee'll •• ~e ee•plein'b. 

f&t lSl At any time during thia proceaa, it the &epa.-.et~\ 
gomplianco ottiger determine• that the complaint hae been 
resolved and compliance ia achieved, *- the cgmpliance otticer 
shall intorm the complainant and thl lgcal educational gr public 
ASADCX ot that tact in ~iting. The complainant ~ ahall be 
given an opportunity to reapond betore the complaint ie 
conaidered cloeed. 

F) 'l'he pare he iw.•el~•• ••Y re..,aee'll 'llhe'll tlhe Seere'llary, 
YoSo &apa•-••n• ef Bduea'lliel'l 1 rewiew .ae fit~al lleeieian ef 'llae 
9epai!'M81'1'11o 

!fl It the ogmplainant ditaqree• with the dt0iaign gt the 
gompliance ottiger. the ggmclainant may rague•t tbot the 
Secretary, u.s. pepattment ot Edugatign. Fed1rol Ottic& 
Building, 400 Maryland AVI· sw. Wa•hinqtgo, DC 20202. reyiew 
tl)e degitign. 

Cgl It yitl)in 60 days of ietuengt'ot tl)e fiQAl rlpQrt. the 
logal edugotignal gr public oqtngy l)aa nqt implemented the 
cgrrgctiye agtion requirtd by thl tinal report. tl)e gtfict of 
public instruQtign shall take apprgprioto oanctign• ogainat tl)e 
lgcal educotignol gr public aqeQqy. Sugh sangtign• may include; 

lil racqmmeodinq tg tbe bgard ot publiQ tducatign 
withboldinq state e¢Ucatign tupds; 

Ciil dtpial ip wbole gr pa;t IPJA-B tedtral tupd•; g; 
Ciiil regQMepdipg to tht b9ard of public tducation a 

chaos• ip accrtditatigp etatys. 
(hl If the logol t¢ucatignal gr public aqepcy olleaes that 

the atatt educatigp agency h11 yiglattd a stau or teduU 
apegi,. pducation statute. rpqylatign gr rull ip ordtripq tht 
cgrroctiye ggtign required by tb• tinal nport. tbt state 
tdycation agency &ball prgyide tb• loca~ tducgtignal gr pyblic 
agency yith a hllriDa ip acggrdapc• yith 34 en 76.401/gl 121 
thrgugh (71. •Od tht Montana Ad!piniltratin Prgcldun Act. 
segtigpa 2-4-601 thrgugb 2-4-711. MQ. prigr tg implementing 
ganctigna. 
(AUTH; 20-7-402, 20-7-414, MCA; IMP: 20-7-403, MCA) 

;1.0 .16.1201 Be<RBENnls Nftl BIPIR"'i. PARRIS& um LOCAL 
EDVQATIQHAH AQIMCX CHILP FIHP BIIIQIIIIILITIII (1) Each ~ 
diatlpia• +goal ldycatigQol oqancy &lls• •••een eftdo ••~•lap 

eri•et"ia •• fe\1\er •••••••11• ••• ••• ••~••R•• art~Nall) •• 
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setePMifte petential eaHdidates fer epeeial edaeetien ~ 
establish procedures to ensure that all students with 
disabilities living within the iurisdicti0n gf the local 
educatignal agency regardless of the severity of tbeir 
disability are identified. located. and evaluated inclu4ing a 
practical method tg determine which chi14ren are currently 
receiving needed soecial education and related services and 
which children are not currently receiving needed special 
education and related services. 

(al Tbe procedures shall include A methgd to screen and 
develop criteria for further assessment for chil4ren between the 
ages of birth to 21 including all children in public ana private 
agencies operated within the loc.al educational agency legal 
boundaries, 

(bl Tbe written procedures shall describe the methgds tot 
cgllecting. maintaining and reporting current and accurate data 
on all student identification activities. At a minimum. the 
procedures must; 

(il name the title of the ;.arson responsible for the 
coordination. implementation and documentation of the 
prgcedure;>; and 

(iil describe §tudent identification activities including 
audiological, health. speech/language and yisual screening. an~ 
review gf screening processes for children wbo have been or are 
being considered tor retention. ·delaved admittance. long term 
su;>pension or expulsion. or waiyer gt learner outcomes 
(accreditation standatasl; and 

Ciiil desQkibe the role and responsibilitie§. if any. ot 
other pyblic gr private agencies: and 

Civl ensure tbe collection and use of data are Subiect to 
the confidentiality requirements of tbese rules. 

(2) Eaell eeeeel ais'lirie£ is reepaRsi:ble ~~ deJele'iR! a 
referral preeees fer ellildren aRe yeat!h lffle lla·.e laseR er are 
seiR9 eeftsidet"ed fer re~eneien 1 dela,ed a!IHIU!'Ii-ee 1 er 
eensidered ae a pessi:ble PefeH"al te a eild atllldf tl-· ~ 
anv major identification. locatipn. gr evaluation activity. the 
notice must be published or announced in D!!WSPAPers or pther 
media. or both. witb circulatipn adequate to notity parents 
throughout the local educational agency jurisdiction gf the 
actiyity, 

(3) BalM e!Hleel ie respeneilale fer eet"l.i&ft:i:ftg a ahild 
fiRa preeeSI!Io 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1204 CQMPQSITION OF A CHILO STUDY TEAM (1) A ehild 
a'liudy ~eaa sllall eet~sietl sf a r&IJ'IlAI' elaseree• 'lieaeher 1 
priReipal 1 et' desi!ftee, afls a apeeial edaeetieft pereeft whe may 
aerie ~e ahild. Parent-s shall be affle~ded i;)te eppert.llfti~y ~" 
pa:t'~ieipat.e ifl t.he ehild st.~tdy preeeeeo Gen-lly 1 eel'!eel 
peyefl:ele!iste a118 apeeeh pat.heil:e!iBt.e will ee~~~pil:aaeffl! a11y 'lietH8• 
The evaluation is made by the multidisciplinary cbild study team 
including the following memPers: 

!al A local educational agency prtncipal or administrattve 
designee who has authority to provide ot §Uperyise the prgyision 
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of special education services; 
Cil if the local e<iucational agency doee not employ a 

principal. the county school superintendent or special education 
cooperative director. 

Cbl The student's regular education teacher; 
Cil if the student has more than one reaular education 

teacher. one of the regular education teachers or a school 
counselor may represent the teachers: 

Ciil if the student is not enrolled in public school. a 
regular education teacher who teaches grades or &ubiects 
apPropriate for the stu4ent's age: and 

Ciiil if the student is age 5 and not enrolled in public 
school. the regular education teacher shall be a teacher with 
elementary education endorsement. If the ltudent is age 3 or 4. 
a regular education teacher is not required to participate. 

(cl Tbe student's special education teacher when the 
student is already receiyinq special education: 

Cil if the student is not receiyinq special eduCation. the 
special education teacher wbo will be most likely to serve the 
student in the event that tb• student needs special education 
services shall be appointed; and 

Ciil if tba student is suspected of haying a speecb/ 
language impairment. the special education teacher may be the 
speech/lanquagp pathologist. 

Cdl one o~ both of the student's parents. 
eel the student. where appropriate. 
Cfl when the student is enrolled in a priyate school. a 

representative trom tbe private school: and 
Cgl at least one teacher or otber specialist yith knowledge 

in the area ot suspected disability. For specitic disabilities. 
the folloying specialists or teachers are required; 

Cil serious emotional disturbance or speciUc;; learnina 
disability or cognitive delay: a scbool psychologist. 

Ciil speech/language impairment. deaf/blin4ness. traumatic 
brain iniury: o speech/language potbologist; 

Ciiil autism; a school psychologist and speechllanauage 
patbologist; and 

Ciyl deafness or bearing impairment; 11 speech/language 
pathologist or audiologist. 

(2) 11!1 addi~iaft •a ~· rs~ir•d prafeaaiaRal • .-. ... aft a 
p~iaeler ehild s~Hdy ~eam 1 H~iliaatoiaft af a~er eMp~ise is 
rea-eRded al!ld re~il'ad il!l •aRY iRe~aReee, 'i'he ehild atiHdy 
toe- •ay ae~e-il!le what! et.hr .. speeialtoiea -y be l!leel!lel!l toe 
e~letoe ~ apprepriatoe e~alHatoieRo Tbe local eduCational agency 
may invite other specialists when such specialists Are needed to 
complete o comprehensive evaluation, 

(3) 'l'fte seeal!ldory seheel sere ehild etottdy ee- will !'&lf'lil'e 
etoher iRdi~idttals a• ~e dieereeiel!l ef ese pareRta er a9eftey toe 
aeee .. edaee a par~ie~la• st~dene'a ftee&a (i e., ~eaaeiaRal 
rehasilitatieR, eeHReeler 1 peyesele,iet, RHree 1 speeial Reeas 
eeHneelar 1 etoeo)o 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403, MCA) 
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lQ.16.1207 BMWPIOOI'P CONTJmT OF INDOOQUALIZEP EPUCATION 
PROGRAM ( 1) Ser'< ieee Jii'I!'BYided di!!'eet.ly 'l!!e a ah:Hd '"is 111peei.al 
ed~eat:iefl shall betJifl eftly whefl a eempre!tel'lai'M! e!tild ae~tdy t.ea 
e•,•al~aotiel'\ ehae B8eft BBftd~e'l;ed l!llftd a'fteft \R'i"eft pareftEalf~Jrdiaft 
appre•.'l!lll et othe -itotefl ifldi•,.id~<~alieed liiitl-t:iafl p!ri!IIIJll'- hae 
lrleeft de•~elepelll, Wriot'eeft pareftotal eeftSeflt! ef epeeial e._ee'l!il!lll'l 
plae~eft'e' shall alee be e&t:aifled prier t.e plaeift! ~e ehi~ il'l 
Ehe p!rBIJl"aa, 

(2} remains the same, renumbered (l}. 
(,O.l.} The term "individualized education progralll" means a 

written statement for each ftaftdieappe4 ehU,II student yith a 
disability that is developed ~ a meeti"9 ., a rapreaen'eat.i¥e ef 
the leeal edyeaotieflal atJefle~ whe shall ~. ~lified 'ee e~<~Pel""i•e 
e!te p:re·,•ieieft ef t:he epeeially desitJfted btet.:rue'l!ien t!e meet. t.ae 
llflii!Jiie eeede ef aaedieapped ellild:refl 1 :re!Jtilel!' a!ld./er eplileial 
ed~teaotiee t.eaeher ( s) whe lla•,•e di!l'eet: r&I!IJiellaibilit!y fel' 
i.plemafiEifiiJ ~e ehils'e ifldi¥id~alieed pre!ll'a. 1 otbe pal!'eeee Bl' 
IJU&I!'diaR ef ~e eaild, aed wheeeYel' apprepriat.e 1 t:fte &ftild ~ 
implemented in accordance with RQLE XLYI and RQLE XLYII. 

(t) ~he e~a~eaeet: eaall ieel~de at. leas£ Eheee i£eme1 
(a) a eeaeeaeHt et the preseflt le·.-els ef ed'lteaotiartel 

pe•te:raaeee ef s'lteh ehils (Baeelifle dat:e)p 
(b) e eotatemallt ef Bftll~al IJ&alsp 
(e) sherot t:el!'lll iRstr'lie~ieeal esjeet.i¥ee (iR additieft -. the 

saaie aeadeltie BAd life sldlle eBjeetio'ee 1 peye!t•at.e:r 
esjeeti~ee !IllS~ alee ee eeeside!l'ed)l 

(d) a etat:emeR£ ef ~e epeeifie ed'lteatienal eerviees te be 
pre~ided te B'lieft saild aHd ~e et~eftt te whieh eaeh ehild will 
Be aBle te par~ieipat:e ifl regular ed~teetieRal p:re!Jl!'a.BI 

(e) the prejeet:ed date fel' iftit.iatieft aftd aeotieipet.ea 
a-etiefl ef e~eb eel"Vieesl afld 

(f) appPepPiaee eBjeeti¥e ell'it:el!'ia and ~l~atieR 
pl'eeedures aed eeaed~lee fe• det:ePaifliflg eft act l.aat: all aHR'Iial 
baaie 1 ~etaer iea~r~eotieeal ebjeeotivee al'e beifti,J aehieved, 

(5) Whee iflsioid'ltalieed ed~teaotieft plafle are lleveleped fe:r 
eeeeedary epeeial ed'lisaotiefl et.'lideft£s 1 t:fte felle"ill! peiflts 
saeuld sa:ref~tll) be seeeidePed• 

(a) \#fte£fter a tetal baeie eltille tee'lie ie et:ill Pealietiel 
(B) to~hetfter t:fte eero'iee t.M~eot aRd feeue ehe'ltld Be 

deYeleped 1 eeapeesatell') aftd aa;~ea.eftt: eltillBI attd 
(e) waeother ~ttilil!lat.ieft ef a Yeeat:ieeal Pl'8!li'EIII is 

apprepriaoteo 
C3l Tbe individualized education program shall include; 
Ca) a statement of the student's present levels of 

educational performance; 
Cbl a statement of annual goals including sh9rt term 

instructional objectives; 
Ccl a statement of the specific special education Qnd 

~lated services to be provided tQ the student. and the extent 
to which the 1tudent will be able to Participate in regular 
educationQl ptpgrams; 

(il a description of participation with children without 
disabilities including the opportunity to participate in !;he 
vQriety of egucational programs and services available So 
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children without disabilities; and 
Ciil a description of participation in physical education 

program; 
Cdl the proiected dates for initiation of seryices and the 

anticipated duration of the services; and 
Cel appropriate obiective criteria and evaluation 

procedures and schedules for determining. on at least an annual 
basis. wbether instructional objectives are being achieved. 

C4l For any student wbo is 16 years old and at a younger 
age if appropriate. and fOr any student who is fourteen yeprs 
old and is receiving special education and related services more 
than 50 percent of the school day. the individualized education 
program shall include a statement of transition seryices to be 
provided. if any. including consideration of instruction. 
community experiences. deyelopment of employment and other post­
school adult living obiectives. and wben appropriate acquisition 
of daily living skills and functional vocational evaluation. 

Cal For students who need transition services. the IEP must 
.include a statement of each public agency's and each participa­
ting agency's responsibilities or linkages. or both. before the 
student leaves the school setting. 

fbl For students who do not need transition services. tbe 
IEP must include a statement to that effect and the basis upon 
wbich the determination was made. 

C5l Each individualized education program team member shall 
sian the report. Tbe individualized education program shall be 
placed in the student's special educatiqn recqrd. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1213 PARENTAL INVOLVEMENT (1) Pareftt.a Each local 
educational agency or public agency shall be afferded ~ 
parents the opportunity to participate in the child study team 
process, iRdh•id~tal plaftltifUJ eeRferePiees 1 and indiyidualized 
education program meetings ePid pe!l!"iedie edltee£iePial pregrMI 
re~iewe. ~sey alee esall be affsrded the eppert.ltftit.y £e aeeie£ 
il'l sehedltlii'IIJ 68e •eet.iBge at. a -61tally SIJreed BPI £ime aRd 
p±ae&.-

(2) 'l'fte ehild s£~tdy £ea111 111ay e~al~ta6e the esild prs~idil'lf 
£hey sa~e -i1!1!ePI pareft£al eePieefte, Plal'll'liPif eePiferefteee aPid 
periedie preg!l!"8111 reviews may ~e eeftd~e£ed wieheltt. eke pa!l!"ea£ iPI 
a6£el'ldaftee el'lly if £here is e~tffieiea£ dee~t~~~eft£et.ieR ef 
a6£emp£sfeffert.e t.e erraftge a -6~tally agreed ePI t.ime aftli pleee 
er if £8e pa!l!"eet.e ~ai~e £8ei!l!" !l!"i~£ £e pa!l!"t.ieipa£e 1 il'l 
aeeerda~tee wit.ft dlte preeeee preeed~tres Each local educational 
agency or public agency shall take Wbatever action is necessary 
tq ensure parent participation. including arranging for an 
interpreter for parents who are deaf or whose native language is 
other than English. 

(3) IR eases ¥Be•e i• is PIS£ psaaiele sr prae£ieal fer 68e 
pare .. t. l;.e at.t.eftd, et-her al.,srRa£i~ee •al' be a6£emp£ed iPielltdiflg 
iBdh·id~tal er eeefepeeee eelephePie ealls, 

(4) ~e ase~tPe aet.i~e parel'l£ part.ieipa6iet1 1 afl iPI£erpre£ep 
mal' aeeempal'l) £8e pareftt.s ee alle~ eellllllltftieaeiePI iPI t;heir Plat.ive 
er pri•ary lal'l~age, 
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(5) 'l/he raepsMil!lilie¥ fer iflit.iat.ifuJ al'ld: aaftd:~te~ifiiJ t;he 
iAdiYid~tal planniAijJ eeRfereflae reate wit;h t.he leeal ed~tea\ieAal 
""JeRe:!'. 

(~J.) No parent of a child placed in e special education 
praljJPam and related service~ will be required to perform duties 
not required of any other parent whose child is enrolled in the 
J!~lie eeheele llflleee BJieej,fieall:Y af}Peed t;e by beth part:ie& iR 
writ:iRijJ local educational agency. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10, 16, 13 01 6£ffi!IGE6 HI GBHi;RltL LBABT RBSTRI9TIYI 
BNYIR91!!17 (1) lfldioid:val aeaist:aRee fer a hat~aieaJ!ped et:~tdeR• 
shall ~e aeeemplieaed ehrev~ llt:ilieat:iefl et t:fte least. 
reet:ri8ei¥e edueat:iefl&l alt:ePRa•iwe. 9t~der t:Re least reet.riet:iv. 
ed~teat:ieflel alt:erflat:iwe, haRd:ieapped et:~tdeRt:e shall 8e edueat:ad 1 
\$efle·.er peeeisle, wit:R s1!:~tdeftt:e '*e a.re Ret haflaie~pelio 
Reme.,e.l ef hanoiieappad ehillirefl fre• i;he :trB'J\il- eci~t-tieRel 
en'l'ireflllant; (eoiJ•i plaeement; ift epel!liel elel!leee helleeci iR 
aepa.rat.e eeaeel faeilit:iee) will eRly eeB\H!' wheR t:be ftBt.'IH'e er 
ee·,.eri'l':¥ ef tate harulieap ie au.eh t:ftat. edttl!laeieft iR reljfttlar 
elaaeee ·.wit-h aae ef e~tpplemeftt>el') ait!le and ael"Yieee BBftftBt! ee 
ae&iewed eat.iefae~erily. 

(a) ~e meet; t.fte ~eede of eaeh henciieapped pereen1 dietrie~a 
ehe~tld affe:t:"d efiildfon aeeeee ~e a ¥ariet~ ef inetr~tetieRal end 
eepr,•iee ept.ieRe, servieee will be ciewelepeci ae a•.•ail!H!ilit:~ ef 
qualified_et.aff pe~ite, Small ae&eel d:iet¥iet:e wit.ft e aiRiaal 
1\~er at hafldieapped et.~tdefiEe ehelild eeell te ee~e tbeee 
et.ttd:er~ts with pl!'efJI!'ame eftd sel"'>'ieee eeel!'d:inat:ed wit.h flea:t:"by 
diet.riet.e and{er tftl!'attfJh BJ!eeial eciueeeieft eeepera~iwee. 

(ll Ea¢h local ~ducatipnal agency shall ~~ 
! "I That- ... " +-h., J!!"'"i mnm oxJ:.-pt P1DpX:0)2l;jate. S~Uci~!I!:.~- 'ftij;p 

g; o;abj J i +-:!.es. i nr.ll'i'l.i.!!2,_£h~n_......J..n.__p!lJ::>Uc . ___ 'll:,._ .. PI:iYltg> 
i,..:; .. i tnH "'DS ..... t~ ,..,r., faci 1 i tie:; -~D!- .eS!u~eg_ .'lo!:i..t..n 
children wbo are not disabled; and 

Cbl that special classes. separate schooling or other 
::::<>ll'oVU -:1! <o1':111"1Pn+-"' with <:lisahi..!.iti!L,-;_~"fJ:QDL tWL,_:r!<lgq).;:~.r 
Pducaj;inn'l Pnvl..,..npnu:n£ occurs onlv when 'i..:h~ uqty.~·\=!:~_2t__i.~!-~.f:' ..... U¥ 
nf the disabilit-v ;,. snch that education in reauJ..~~s-~ .. 1-tJl 
the use of sUQPlem<>x:ti!ry aitl§ and services cannQ!; .bL achieved 
satisfacto;ily, 

(21 Each locaJ ~rtucqtional agency shall insur~~ 
/al »ach stui"'Pn+-•s educational Qlacement is deteaine~ __ o.t 

least annually. is bnsed on his or her indiyidyalized education 
program. and is as close as possible to the stpdent•s home; 

Cbl varioys alternative placements are ayailable to the 
extent necessary to implement the individualized education 
program for each student with disabilities; 

(c) unless a stugent•s indivigualized egucation proaram 
requires some other arrangement. the stugent is educated in the 
school which he or she would attend it not disabled; ' 

Cgl in selecting the leas£ restrictive enyi:ronment. 
consideration is given to any potential harmful etteqt on the 
stugent or on the quality of seryices wbich he o:r she needs: and 

Cel in providing or a:r:ranging for the uroyision of 
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nonacademic and extra curricular services and activities. 
including meals. recess perio4s. and the seryicaa and activities 
set forth in ARM 10.16.1310. and each student with disabilities 
participates with children without disabilities in those 
services and activities to the maximwp extent appropriate to the 
needs of that student. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1305 BB69URe:S 6EjRVieB iS 11911 Gll'fi3S2B];9M. COl!l'l'DWJJK OF 
SBRVlCBS A reseeree serw~iee .ay serve a ee.SiRa~ieH ef 
haftEiieaflJ3iftiJ eei'IEii~iel'le ae left<J as ~e !'leelie ef '!:Be ehillirel'l 
asei1Jfted ~e ~e eerwiee M!'e 8J311Pepriat.ely •ee 'Eftree!Jft ~hie 
SJ3~ieRo C1l Each local educational agency shall insure that a 
continuum of alternative placements is available to meet the 
needs of students with disabilities for special e4ucation and 
related services. Tbe continuum of alternative placements 
shall: 

Cal include instruction in regular classes. special 
classes. special schools. home instruction and instruction 
conducted in hospitals. institutions and other settings; and 

Cbl make proyisjon for suppluentarv services such as 
resource room or itinerant instruction to be provided in 
conjunction with regular class placement. 

C2l Each local educational agency shall provide each 
student with disabilities the opportunity to particiPate in the 
physical education program available to children without 
disabilities unless the student needs adapted physical education 
as prescribed in the student's individualized education program, 

Cal Adapted physical education is defined as specially 
designed physical education as prescribed in to~ IEP Which 
allows the student opportunity for active participation in toe 
development of physical and motor fitness, fundamental motor 
skills and patterns. and skills in aquatics. dance and 
individual and group games and sports including intramural and 
lifetime sports appropriate to his or her indiyi4ual needs. 

Cbl A student may be eligible for adapted physical 
education if a significant deficit in the student's fine or 
gross motor oerformance exists and toe student's ability to 
perform toe poysical e4ucation cgmpetencies required by the 
local educational agency's oealto enhancement curriculum is 
adyersely affeqted. 

Ccl A student's special education program may singularly be 
adapted physical education. 

CJl Eaco local educational agency soall proyide each 
student with disabilities toe opportunity to participate in toe 
regular vocational education prograa available to children 
without disabilities unless the student needs specially designed 
vocational education as prescribed in toe student's 
individualized education program. 

Cal Vocational education means organited educati0nal 
programs offering a seauence of courses that are directly 
related to the preparation of individuals in paid or ynpaid 
employment in current or emerging occypations requiring otner 
than a bacca1aureate 0r advance dearee. Sych programs soall 
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in~luge CQmpetency-based applied learning. Occupation-specific 
skills necessary for econgmic independence as a prpdpptiye and 
contributing m81!1ber of society and applied technology education, 

!4\ Each local educational agency shall take steps 
necesaary to provide nonacademic an4 extrAcurricular services 
and aqtiyities in such manner as is necessary to afford students 
with ditabilities an eaual gpportunitv for participation in 
those services including cqunselinq services. •th1etics. 
transportation. health seryices. regreqtional actiyities. 
·special interest qroyps or club& sponsored by tbe lo,al 
educational agency, and referrals to aaencies yhicb proyide 
assistance tQ persons with dis4bilities. 
(AUTH: 20-7-403, 20-7-414, MeA; IHP: 20-7-403, RCA) 

10. 16 I 13 08 SEWli§J!iS 'f9 lfS!MBI!981H! NfD/9R llfH!Pif.¥U& 
S'fll!;pJ;jftS BPIC:XAL IDUCATXOII II lOMB• IOIPinJ, 01 nmWDtJALUID 
Sl'n'XJIGB (1) St!'<'ieee ee a~ hemebewul andfer heepiteliaed 
8Wa&J\G8 -:;' be JI!'B¥ided when 0 llltdieal dlet!l!ll!' 'JH'iliee ilha4l 8 
e~en\ is haspi\aliaed Bl!' p!'~:idea ••diaal deeu.sn-.sian aftj 
l!'eaeeftS Ia!' the -~~deBt>'e need ~a reaain au\ al seheelao For the 
wro~e of providing snecial gducation And related services. a 
local e4ucat1pnal agenqy may place a stydent yith diaabilities 
in her or his home pr hpspital only when an indiyidualiz;ed 
edllcatipn program has been deyeloped in accordance yith Rlll..E 
XLVI. and yhen a medical dpctor verifies that the stucJent' & 

m&dical cpnd1tion Ptob1bits tb• student from attending school. 
(2) Wftllft \he ebild ·~'lUI- has e-.let.ad a eS~~prehllftair;e 

eduae~ien ~·al~et.ien 1 &Bii da•eraiBe \fte ehild se ee ~aftdiaappea 1 
\be eePYiee .ay se ~t.eaded t.e eke aeudent. fellevin~ eemplet.ien 
ef an iftdivid¥alised edueat!!.en pra,raa. 
(AUTH: 20-7-403, 20-7-414, MCA~ IMP: 20-7-403, MCA) 

10.16.1310 OU'l'-OF-DIS'JUCT SER'jS"QBS PL!(!J!!II!I'I' BY '1'Q LOCAL 
IIDDCM'XOMN. MDCI ( 1) 'If a eeheal dist!riee ie -al!lle t.e Jl!'"'"ide 
eerv!.eee f•n• !.t.e l!'ee!.deat handieepped et.udeMa &!' lll'l&Ble ee 
pre .-ide a-.·ieee tftl!'e~OJh eeape!'at.i...,. aei!'Yi-e 1 \Be eMeel 
aiavilft -y ha'>e t.e !!Be sue at diee!'ilft plae8111e~. 'Pile deeiaien 
t.e plaee a ekild e~:~t ef lhBt.!'iet. 1111:1et. lile rea-ended 'By C;he 
!'eeident> disviet. eftoilli et.~:~dy t.e- llnd apprB" .. ed lily \fte rasi1h1nt. 
diat.!'iet lilae!'d et t.l!'l:lat.eee. Pleee.ent. .ade independant.ly ef t.fte 
ptH!lie e&fteal i>y tile pal!'ente andfe!' ethel!' I!MJeneies !!'eilie•.-ee tae 
JNiillie aeheel at all finaneial ehli,aeieRa• If the local 
educational agency has attempted to deyelop a plaoeaent 
alternative tailored to the Deeds of the indiyidual with 
disabilities and the lo9al educational agency canoot proyide a 
free Apprppriate public education, the local educatiQnal agency 
may place the student in another local educational agency for 
the purpose of providing special educatipn and reltted teryice& 
in acco'~~nce with RQLE X~Yil and RULE JLYIII. 

(2) ~- e. ehilli is fl.anllieepped ile •~eft a del!fl'aa ~at. a 
te~ally eent>relled enuirel'llllen• is neelled 1 l!'eeideneial eaheel 
plae-ent •ay he easeBt.ialo Res. and lilea!'d aftd "'~" et a\a6e 
t.l:ii .. ien aeat;e &!'e Befteide!'ed allewahle 888 .. 8 iB ~~ Rl& .. l'iet'& 
e~eeiel emuea .. ien hl:ld0Je6• ~he p~blie aehesl is enly reepeneisle 
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fe• ..... •• lleawll aM .._ .. ,.iellal •••It•, Q'MoM' aar .. -6-. •wH H 

ps)l ehtewie -a •• ..,. aRII/ •• aedhel •••aueM -·- lila ••••••• 
fraa t.he epeetal ~sa•taR ea••• aRII eeeu.ea ~ ,_. • ...,. BRa/ar 
• .a .. ·~ .... ,... Aft ..... •• • ........ ····--· -·· 1M ........... illy 
t!be S'll)'el!iMieall...., ef P'llel:ia l~~t'"-!MieRo A etuaent with · 
disabilitiaa maY be plAced in I rtlidentill RQbpAl pr facility 
for thl purpoaea of proyidina IP'QiAl education and related 
services only wnan the nature and severity of tha dil@ilitx 
requires a totally controlled anyirgn;ant. 

Cal A totally contrgll!d environment refer• to pnt gr mpre 
of the folloyina c0n4iti0ns; 

Cil a ~4-hour program of care and instruction ia r.auirad: 
Ciil extreme d•qreea gf condat1ngy g( apprgocb betw9tn 

liyinq 'nd school anyirguments are required: 
Ciiil a tgtal immtrai0 n gf tht atudtnt in a treat:unt 

prpgrap is regyirtd in grdtr (pr educatignal prgqr••• tg gcqyr; 
2I: 

Ciyl Placement in dav treatment programs ayan with 
suppgrtive tid• and aerviMm does not meet ind:j.dc!ual ttudent 
.llUQL. 

(a) 11 diswte• 
Cbl A lgcal tducatignal agency muat first .aka a nasonoble 

attempt to secure and utilize in-state ;aaidtntial aghgola or 
faciliti11 ••••-••• before making an out-of-atate placement 
will lilt epp•evell in a rt•idential •cbool or facility. 

(4) I .. !a tlfte •eslolltR .. llia'Hioe4t'a •e.,aMioliiU! .. y ._ .. ..._._ 
t.he ehil• ••'~~•! ..... eftd .... tlhe •~• eRII pleee fa• ea~tii'IIMift! 
a re•:!ew af tlhe B8U:d'e ~~taella a~~tll edaaatl!aael plaa•IM• Rte 
~eeeiv~ di:a,..lo•• !a •eepellt&ia.le fer pll!'evilli:Rt ,...,.. .. 
me~~ti:ee•ia~ aaa aaeiatli111 -ae ~eeiii&Rtl dietl!"i:.,. wi:tlh aefta'll ... ill! 
aft ilFA'IIIal ••··iew af tlhe Htlll'll pl!<egr• -~~ ,...,. ... , Be 
raea!viRt ai.-.iatl ehall p•avi:•• , ... , .. ,_.. lie•• .......... tlhe 
ehild'a p~e,.._ Ma Jlll'•fll'•e •• -.. ... ,....., ~Wi:M -~~ 
pare11t111o 

(I) \Rle l!'taideM dietl!"iatl _,. •e•iv'-t Ill ...... !.,. IIJlwU 
f1n• a :teiMI llhilll 114Nody •- •• -••• 4lhe a ,..1_..,, ... datle 
-~~ ... hl!e .............. . 

( 6) A aeep ... ive ••aff .-, Pl'lll "'ide ew,aRl••• &alf'Plaee 
wlMB tNH ...... , •• H'a aee 8'111tllMl• 't11We'lf8 ~- 1••1 .,....,, .. , 

(7) '!he Malollen eaeel ., ... ,.., 6:• ••fllWM •• INI9H fa• 
•e- •• lla•ll .e_...e loR ,._ apaaia1 ell'll•••h• -..., .... INdfM 
app•l'•1 lie.. Retl ••• tlhe eahaa1 di: ... iR haa •---e•i:eatl,ellt ee 
eeft41 e apaaUta eUII ellt!: af dte ... i.tl, App•er.al altaiU: alee !lie 
aliltlaU..d ••• \he aaheel di:a'Hi:.tl •• .,.,.., 'tllliah i:a •••.,·i:di•w 
tlha -"••• ~.,.. .. •••:J.'IIatliall !a \he ••ap-Qil!tly ef ......, 
~e reeidllll4a aebeal di:e-.!.tl and wea ,. • ..,,,, .. , allhael lliawi.., 
.. ..... 8!1. 

(8) If a h ..... dteeppell elti:lll loa pleaed a'ltl ef • ...,,, -.l..,i:aR 
eftoH"ta• ••• •&'.o.' .. ai ..,._. Ge..WaM•• SePl'iMa, 

(~.J.) Itl i:e \he ••ap&Rai:IIUi-, ef ...,e .... i:._.., aehael 
dias•i•4a 4aa Tbe lQCAl eduoatipnal a;ency tball ba raappnaible. 
L2I: tnsuriDp that aR ewe el d!....,ietl li?Mf ryidtptial tsbpgl 
2r_facility ... t, •tate aducatipn wt'nd'rd' and aak•• ayailal!lt 
special education 'nd relttld ••rvic•• in 'ccordiDQI yith ~ 
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The local educational agency shall ensure that related services 
inclijging room and board are provided by qualified personnel an~ 
in 4-e an appropriately licensed facility. All iH~~Uiey ahettld be 
•ade •a ~he leeal eeeial aed Fehasili~a~iee ee~~ieea di~iaiefl ~a 
aeet\Pe appFepriaee faeilitieao The leaal diviaiefl eaR pre~ide 
.ao.e eeheel diatrie<t with a lie~ ef ha•ee whish ere lieeReed 
&Rd/er prsaedttt"ea Bf whish a hs•e eat\ se lieal\aes, P11yoBtafl~ 
ashedttlee ehettld fellew ra~ee eet by eesial efta rehasili•a~iee 
ee:t"•'iees di'.•isisH• AJI)' de•,.iatiel'l J'r- tltat eabedttle aft:ettld be 
eased ett a&Verity ef hattdisal' aed shall reeeive eetta-reflae fr­
aeeial aed rehabilitatieft ae~·isee eftd eppre~el frea the 
BuperiRteftdeet ef P~slie Ieet!!'tietieft, 

C4l Before a local educational agency places a stpdent yith 
disabilities in. or refers a student to anotncr lgca~ 
educational agency or a priyate school or facility tgr the 
purpose gf providing special education and related services. the 
local educational agency shall initiate and conduct A meeting tp 
develop an individualized education program for the student, 

Cal For the purposes of placement. the local educational 
agency shall ensure thAt A representative of tbe lgcal 
educational agency whicb will provide the special esmcatign 
se.xices or the priyate schogl or facility attends the meeting. 
If the representative cannot attend. the agency shAll uae other 
meth9ds to ~nsure participation by the local educatignal agency 
which will provi<k! the soecial educatipnal seryis;;u or the 
privAte school or facility. 

(bl After the initial placement. the local educational 
agency or the u:.ivate scb~___su:__tacility which provides the 
special education services r shall initiate any meetings to 
reyiew and revise tbe student' a indiyidualize<i education 
prggram. 

Cil Tbe local educational agency which provides the special 
education services or the priyate school or facility shall 
notify the local egucational agency which placeg the student an~ 
the parent of tllil student ot the IEP meeting and attempt to 
arrange the meeting at a mutually agreeable time ang place. 

Ciil The local educational agency which initially placed 
the student shall ensure that the parents ana a representative 
of the local educational agency which placed the stugent are 
involved in any gecision about the student's inOividualized 
educational program and aaree tQ any prgppsed chAnges in the 
program before those changes are implemented. 

Ccl The local egucational agency which initially placed the 
stugent. the local educational agency wbich provig§S the special 
education services. the private school or facility or the 
parents of the student may r~quest an IEP meeting at any time. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

10.16.1902 PROGRAM NARBATI~ (1) ~e pregram earrati~e .us• 
deeel"iae ~e te~al e~eeial edtteatiel'l pi"BIJf'H within a ~Jive" 
die~riet ~ shall ieel~de tfte felle~iftiJ eompel'lel'lts• Each local 
educational agency or education cooperative must hAve a written 
program narrative that describes policies and procedures for the 
provision of special education and related services within the 

MAR Notice No. 10-2-94 9-5/13/93 



-777-

local educ;otional aaenqy qr aducatign s99P"rotiu. ,.. prgqru 
narrative shall include the follovin9 components: 

(a) idaft•itiaa~ieB Written proce4ures to insure: 
(i) ... aeRiftiJ eft~ ~At all 1tudenta roaidinq yithiD tho 

1urisdiction of the local educational agency Wo ar1 disabled, 
and in neld of special education and related services •te 
identified, located and eyaluated including students in all 
Public and priyate agencies And institutiOns within its 
1urisdiction: 

(ii) ...-,.. ef awd.ea •-•i·:ill• aep,ieeeo ~ 
confidentiality of penonally identitiAAle i.nfo:rJ!!Ation gat• the 
•ton4•r4• of 34 CfR 300.221: 

c iii> i1pplementatipn and ua1 of the office of public 
instruction cqmprehensiye system of personnel deyelqppant: 

Ciyl that in meeting tne aoal Wider 34 CFR. 300.222. the 
local &ducatipnal agency mates proyisign tor portisipatign of 
And consultation with parents or qutr4iane A( ltydents With 
disabilities: 

Cy> thlt tp the :maxiwuJa extant practicAAle, •n4 conailtent 
with 34 CPR. 300 • .5.50 through 300.553 gf subpart I. tht lgc;al 
eduCAtional agency proyid&• special seryices tg •naPl• stuQents 
yith diaabilities to participate in regular o4us;atigMl prograas 
inclucHoo the types at alternative plac:nenta that are ayailable 
for atucients yjth dia&bHitiea. apd the llWiber gf stud,ents 
within each dislbility category ybg ar• seryld in eaph type gf 
pliCMMJJti 

Cyi> th•t the local ed9catiopal gency copmlies with 34 ClB 
300,530 thrggqb 300.534; 

fyiil thlt th• lQCAl e4ucati0nal agency cgppli81 xith 34 
ClR 300.3.0 thrOUgh JOQ.349; and 

Cyiii> prpc8dural soteguard&. 
(b) -f-lo KritteD stptUHQlt for A qg&l at prpyiding 

full lducatignol OPPOrtunity tg all •tucients with diaabilitiea. 
aged birth Wpuqh 21 •n4 a date When tn• qool yill be 
ACCopmlisbl!d j and 

(i) aew.eee ef ---~~~ p .. t....aee 1 inf...ae!eftJ aBd 
( U.) ~·•-•1 eeo~WeR, 
(c) •••tfift9 Cgpy gt local t!ducatignal oqens;y apesiol 

&ducation policies And torgs. 
(i) ,., Re:ffHsfBI 
(ii) ahilll .... y .... , ... 
(iii) ••••• ift9 ...... . 
,., ........ 1. 
(i) adainia-.eeiee (apeeiel edMea•ieii)J 
Iii) •••._ .. ,, anll 
(ii:i:) IMIPPeHi-.. ·e '•••nn•l• 
(e) 1411•\ieno 
(i) ..... ft., eM 
(H) ,..,,_. .. , 
(I) faeiH•i••• 
(9) ne .. e •• defieieneieao 
(h) elllli•ieBal iftfe~eien. 
(2) Xf e eebeol llie~iee deee fte\ p•a<Jille epeeial ell~aeeien 

eervieea and •eee fte• a.-.i~ • hadte•1 1• aeill ~• eareen i'-
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s£uliefl&s Sflftually f&P hal'ldieaJ!pil'l~ ealldit;iefte, 'PAis preeeee 
-• be deseribeEI ifl ftarratcive fsl!'tll ana etil9ti'6'6eli t;e isfte 
e~,erifiEB!!dent sf pamlie iftetruetisfl #er &J'preval. I! a local 
educational agency participaj:es in an education cooperative 
under sections 20-7-451 and 20-7-457. MCh. the local educational 
agency musj: submit a single prgqrq narratiye through the 
coooerative, 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

10 , 16 • 2 4 0 l SC.QpJ: OF RULES ( l) These rules govern the 
procedure tor conducting all due process hearings concerning and 
arising from the education of hafldieappeli ehildref! students with 
diaabilit,i,es in thi• ato~~te. All rules promulgated by former 
state superintendents of public instruction with regard to 
special education due process hearings contrary to these rules 
are hereby repealed. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

10.16.24Q2 INITIATING SPECIAL EDUCATION DUE PBOCESS 
PBOCEDQRE PRQCESS (l) Impartial due process matters involving 
educating hafldisappeli ehildreft students with disabilities may be 
initiated by a parent, legal guardian or surrogate parent of a 
hafldieapped shild student with disabilities if the parent 
disagrees with a decision of a school district for which notice 
to parents is required. 

(2) Impartial due process hearings involving educating 
haf!dieapped ehildfeH students with disabilities may be initiated 
by a school district board of trustees or goyerning autbority of 
tbe state-operated facility when, after reasonable efforts at 
mediation, a parent, legal guardian or surrogate parent either 
fails to provide a written parental consent for a proposed 
educational action, or provides a formal disapproval of 
education actions. A hearing may also be initiated by a school 
district board of trustees to show that its educational 
evaluation is appropriate whenever an independent evaluation is 
requested by the parent, legal guardian or surrogate parent. 

( 3) remains the Sllllle. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

10.16.2405 CONfERENCE AND INFORMAL PISPQSIT!ON 
(l) remains the same. 
(2) This conference of informal disposition may occur at 

any time prior to the issuing of the final findings of fact, 
conclusions of law and order of the impartial hearing officer. 
The parties may informally confer to resolve the special 
education controversy by stipulation, agreed settlement, consent 
order, or default. To be effective, any agreement made at such 
conference must be reduced to writing and signed by all parties. 
An agreed resolution shall end the proceedings Ahd ear fur~e~ 
preeeedi~~e upon torrnal action of the nearing officer unless ~ 
party to the hearing appeQls the decision under ARM 10.16.2417. 

(3) remains the same. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 
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10.16.2406 IMPARtXAL H:t:ARIHG OFFICEB'S PREHEARIHG 
FOBMULATING ISSyts (1) - (2) remains the same. 

(J) Individual privacy. The impartial hearing ot!icer 
shall provide for provisions to insure the privacy of matters 
before him/her as is required by law. Parents maintain the 
right to waive their right of confidentiality and privacy in the 
hearing and •Y re...-eata t!hata to haye the hearing be open to tbe 
public. The impartial hearing officer shall also provide or 
allow an opportunity for the student yith disabilities to IJe 
present at the hearing upon request of the parent, guardian, 
surrogate parent or the student ~itb disabilities who is the 
subject of the hearing. 

(4) Location of hearing. The impartial hearing officer 
shall conduct the hearing at a time and place reasonably 
convenient to the p~~iee RDrent gnd student. If the parties 
cannot agree on such time and place, the hearing will be held in 
the county in which the named school district is located. 
(AOTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

10.16.2408 DISCovtRX METHQDS (1) - (1) (d) remains the same. 
(2) Any evidence to be introduced at the hearing or on file 

shall be .ada a9aila~le fer diaalea~e •a ell par•iea disclosed 
to the opposing partY at least ~ ~ days before the hearing or 
the evidence will not be admitted. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

";J.Q.lfi.2416 RECOBQ (1) - (1) (f) remains the same. 
(2) Any party to A hearing baa the right to ObtAin written 

2~ electronic verbatim recQrd of tbe hearings. A transcript of 
the impartial due process hearing shall be taken by a certified 
court reporter and transcribed and made available upon request 
of either party to the hearing, The state superintendent of 
public instruction will pay costs associated with the 
transcription of the record taken by the court reporter. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

10, 16.2417 FlHAL ORDER ON SPECIAL EPUCATION Dt11 PRQCESS 
HEARING PECISIOHS (l) - (8) remains the same. 

(2) Tb• office of public instruction. after deleting any 
personally identifiable information, 8ball traoamit tboae 
findings and decisions to tbe stgte specigl e4ucation adyisory 
panel and JllAke those findings gnd decisions available to the 
public. 
(AUTH: 20-7-402, MCA; IMP: 20-7-402, MCA) 

4 • The rules , a& proposed to be adopt ad, provide as 
follows. 

RULE I SPECIAL EDUCATION DEFINITIONS ( 1) 'l'he following 
definitions apply to the special education rules: 

(a) Consent: incorporate by reference 34 Code of Federal 
Regulations (CFR) 300.500. 

(b) Day: refers to calendar days unless otherwise 
designated in rule. 
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(c) Individualized education program (IEP): incorporate by 
reference 34 CFR 300.340. 

(d) Local educational agency (LEA): the local public 
school district or the state agency authorized to provide 
education to residents of a state operated facility. 

(e) Native language: when used with reference to a person 
of limited English-speaking ability, means the language normally 
used by that person, or in the case of a child, the language 
normally used by the parents of the child. 

(f) Parent: means a parent, a guardian, a person acting as 
a parent of a child, or a surrogate parent who has been 
appointed in accordance with 34 CFR 300.514. The term does not 
include the state if the child is a ward of the state. 

(g) Public agency: includes the state educational agency, 
local educational agencies, intermediate educational units, and 
any other political subdivisions of the State which are 
responsible tor providing education to children with 
disabilities. 

(h) Private school student: incorporate by reference 34 
CFR 300.450. 

(i) Qualified: means that a person has lllet OPI approved or 
recognized certification, licensing, registration, or other 
comparable requirements that apply to the area in which he or 
she is providing special education or related services. 

(j) Related services: incorporate by reference 34 CFR 
300.16. 

(k) state education agency: the office of public 
instruction. 

(1) Special education: incorporate by reference 34 CFR 
300.17. 

(m) Transition services: Incorporate by reference 34 CFR 
300,18. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

BULE II OFFICE OF PQBLIC INSTRUCTION RESPQNSIBILITY FOR 
FREE APPROPRIATE PUBLIC EDUCATION (FAPEl (1) The office of 
public instruction shall insure that all students with 
disabilities, ages 3-18 inclusive who are entitled to a free 
appropriate public education, are provided a free appropriate 
public education in accordance with Individuals With 
Disabilities Education Act (IOEA) or federal and state statutes 
and regulations. 

(2) The office of public instruction shall insure that when 
local educational agencies provide education to individuals ages 
19-21 inclusive, individuals with disabilities are provided a 
free appropriate public education in accordance with IDEA. 

(3) The office of public instruction shall insure that all 
students with disabilities referred to or placed in private 
schools by a public agency receive the rights and protections 
under IDEA or federal and state statutes and regulations. 

(4) If a local educational agency fails to provide a free 
appropriate public education for a student with disabilities in 
accordance with IDEA or federal and state statutes and 
regulations, the office of public instruction shall take 
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immediate steps to ensure a tree appropriate public education 
(FAPE) is made available to the student with disabilities. 

(a) The office of public instruction may initiate one or 
~ore of the following options to ensure that a free appropriate 
public education is made available for the individual with 
disabilities: 

(i) provide FAPE directly; 
(ii) contract for service& to provide FAPE; 
(iii) provide an out-of-district placement in accordance 

with least restrictive environment regulations of IDEA; 
(iv) recollllllend to the board of public education withholding 

of state education funds; 
(v) deny in whole or part IDEA-B federal funds; or 
(vi) rec0111111end to the board of public education a change in 

accreditation status. 
(b) Any costs incurred by the office of public instruction 

to provide FAPE to a student with disabilities due to failure of 
the local educational agency to provide FAPE, may be recovered 
from the local educational agency through a reduction in state 
education funds upon recOIIIIIleJldation of the office of public 
instruction and hearing before the board of public education. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

ROLE III OFfiCE OF PQBLIC lNSTRQCTIOft BESPQHSIBILITX FOR 
MOHITQRIHG (1) The office of public instruction shall provide an 
ongoing and systematic monitoring process to ensure co~pliance 
with all applicable statutes and regulations. The procedures 
shall apply to all educational programs for students with 
disabilities including those administered by other state 
agencies and educational prograiiiS for students with disabilitie$· 
referred to or placed in private schools by a public agency. 

(a) The procedures shall include: 
(i) on-site visitations of special education services in 

the local educational agencies; and 
(ii) state level review of local educational agency 

applications, individualized education programs and inquiries by 
parents, complaints and due process requests; and, whenever a 
local educational agency submits documentation in support of 
request for funds, the individual's eligibility for services 
under IDEA; and 

(iii) procedures tor identification of noncompliance and 
its correction including: 

(A) the local educational agency's response to the 
findings; and 

(B) written documentation verifying immediate 
discontinuance of the violation, elimination of any continuing 
effects of past violations and Prevention of the occurrence of 
any future violations and the steps taken to address the 
violation; and · 

(c) verification ot compliance by the office of public 
instruction. 

(2) If a local educational agancy fails to voluntarily take 
steps to correct an identified deficiency or fails to take any 
of the actions specified in a local educational agency correc-
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tive action plan, the office of public instruction shall notify 
the local educational agency in writing of the actions the 
office of public instruction intends to take in order to enforce 
compliance with state and federal law.· 

(a) The notice shall include a statement of the actions the 
office of public instruction intends to take, right to a hearing 
and consequence of the local educational agency 1 s continued 
noncompliance on its accreditation status and approval for state 
and federal funding of special education services. 

(b) The office of public instruction aay initiate one or 
more of the options to under RULE II to ensure compliance. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE !Y INTERAGENCY AGREEMENTS (1) The office of public 
instruction shall develop and implement interagency agreements 
with the board of public education, departments of social and 
rehabilitation services, health and environmental sciences, 
corrections and human services, f~ily services for the purpose 
of describing the role that each of these agencies plays in 
providing for special education or related services. 

(2) The interagency agreement shall define the financial 
responsibility of each agency for providing a tree appropriate 
public education and establish procedures for resolving 
interagency disputes among parties to the agreement; and 
establish procedures under which school districts may initiate 
proceedings in order to secure reimbursement fraa agencies that 
are parties to the agreements or otherwise implement the 
provisions of the agreements. 
, (3) The interagency agreement shall designate the rules, 
~egulations and educational standards applicable to educational 
services administered by other public agencies and the 
monitoring role of the office of public instruction. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RUI.E V INTEBAGWCY COQRDINATION FOR PART H. IIJD (1) The 
office of public instruction shall develop and implement 
interagency agreements with the department of social and 
rehabilitation services for the purpose of coordinating on 
transition matters between Part H and Part B of IDEA. 

( 2) The agree.J~ent shall include policies and procedures 
relating to a smooth transition for those individuals partici­
pating in the early intervention program under Part H of IDEA 
who will participate in preschool programs assisted under IDEA, 
including: 

(a) determining financial responsibilities of agencies; 
(b) identifying responsibilities for performing 

evaluations; 
(c) developing and implementing educational programs; 
(d) coordinating communication between agencies; and 
(e) a method of ensuring that when a student with 

disabilities turns age 3, an individualized education program 
has been developed and implemented by the student's third 
birthday. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, KCA) 
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RULE VI NOTICE OF AYAILABXLI'l'\' gr PJDQAL FUNDS (1) 'l'he 
office of public instruction shall annually provide written 
notice of the availability of federal funds under IDEA. 

(2) The notice shall include: 
(a) procedures for applicants to follow in completing and 

submitting application for federal funds under IDEA; 
(b) amount of the federal funds and the period during which 

the local education agency may obligate funds; 
(c) goals and objectives for use of the funds; 
(d) description of state and federal requir ... nts to which 

the local educational agency must comply in makinq application 
for funds; 

(e) office of public instruction's procedure for approving 
applications; 

(f) requirements for project narrative reports and fiscal 
reports; 

(g) a statement of a local educational agency's obligation 
to make the application and any evaluations, periodic program 
plans, or reports required by the office of public instruction 
for this project available for public inspection; and 

(h) an application form and an offer of technical 
assistance from the office of public instruction. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RQLE YII OFFICE Of PUBLIC IKSTBUCTIQH AfPBQYAL OF PROGRAM 
lfABRAT:ryE P9R SPECIAL EDUCATION AND R!i:LATED SERYICES (1) The 
office of public instruction shall approve a local educational 
agency or education cooperative program narrative that meets the 
education standards of the office of public instruction and the 
board of public education. Each program narrative shall be 
approved at least once every 5 years and when significant 
amendments to the program narrative are made. 

( 2) Approval procedures shall include compliance of the 
local educational agency's program·narrative in accordance with 
ARM 10.16.1902, completion ot narrative according to instruc­
tions and timelines, and verification of impl-antation of 
procedures identified in the program narrative through review of 
the local educational agency's annual application for federal or 
state special education funds, child count and special education 
monitoring results. · 
· (J) If a local educational agency or education coo~tive 
makes a significant amendment to its program narrative, the 
local educational agency or education cooperative shall follow 
the same procedures for submitting the original program 
narrative. 
(AOTH:. 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE VIII OFfiCE OF PUBLIC INSTRQcriQN AfPRQVAL/ 
PISAfPRQVAL OF .APFLICAIIQNS fOR FEDfjRAL fUNDS (1) Local 
educational agency federal funds applications shall be 
consistent with state and federal regulations and be completed 
according to application instructions and timelines as stated in 
notice of availability of federal funds and shall include 
written assurance that special education and related services 
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are provided in accordance with the state plan and the local 
educational agency's program narrative. 

(2) The office of public instruction approval procedures 
shall include: 

(a) consideration of a local educational agency's response 
to onsite program monitoring, complaint investigation or due 
process hearing decisions which are adverse to the local 
educational agency; 

(b) consideration of any previous office of public 
instruction or board of public education decisions resulting in 
withholding of funds; 

(c) determination of maintenance of fiscal effort; and 
(d) consideration of an approved program narrative. 
(3) The office of public instruction shall provide written 

notice of approval of the application and federal funds award 
which shall include: 

(a) amount of the funds approved; 
(b) the period during which the local educational agency 

may obligate funds; and 
(c) statement of federal requirements which apply to the 

use of the funds. 
(4) The office of public instruction shall provide written 

notice which meets the requirements of U.S. education department 
general administration regulations (EDGAR) of disapproval of the 
application and subgrant award. 

(5) If a local educational agency or education cooperative 
makes a significant amendment to its application for federal 
funds, the local educational agency or education cooperative 
shall follow the procedures for submitting the original 
application. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RYLE IX OFFICE OF PUBLIC INSTRYCTION QISAPPROVAL OF 
FEDERAL F!JNDS: OPPORTUNITY FOR HEARING (1) If a local 
educational agency alleges that the office of public instruction 
violates a state or federal statut~ or regulation with regard to 
the disapproval of, or failure to approve the application or 
project in whole or in part, or failure to provide federal funds 
in amounts in accordance with requirements of statutes and 
regulations, the local educational agency shall request a 
hearing within 30 days of the receipt of notice of proposed 
disapproval of funds by the office of public instruction. 

(a) The request shall be made in writing by the board of 
trustees of the local educational agency to the state 
superintendent of public instruction. 

(b) The request shall include a statement of 
allegations of violation of state or federal 
regulation by the office of public instruction and 
the chairperson of the board of trustees. 

the specific 
statute or 

be signed by 

(2) Within 30 days after receipt of the request, the office 
of public instruction shall hold a hearing on the record and 
shall review its action. 

(a) At least 5 days prior to the hearing, the office of 
public instruction shall make available at reasonable times and 
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places all records of the agency pertaining to the appeal of the 
local educational agency including records of other local 
education agencies. 

(b) The proceedings for the bearing shall follow IDEA, and 
its implementing regulations. 

(3) No later than 10 days after the hearinqs, the office of 
public instruction shall issue its written decision including 
findings of fact and reasons for the ruling. The office of 
public instruction shall send a copy of the written decision and 
findings of fact and reasons for ruling to the board of trustees 
of the local educational agency. 

(4) It the office of public instruction determines that its 
action was contrary to state or federal statutes or regulations 
under IDEA, the office of public instruction shall rescind ita 
action. 

(5) If the office of public instruction does not rescind 
its final action after the hearing procedure is completed, a 
local educational agency may appeal the decision to the 
secretary of the department of education. The local educational 
agency IIIUst appeal within 20 days of receipt of the writt-n 
decision and findings of fact and reason for ruling. 
{AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE X CQHFIDEHTIALXTX Ill CHXLQ FIND (1) The office of 
public instruction shall give notice which is adequate to fully 
infora parents about the requirements under 34 CFR 300.128 and 
34 CFR 300.561. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE XI OFFICE OF PVBLIC INSTRUCIIOH BESPQNSIBILITX PQR 
CHILD COQNT (1) The office of public instruction shall annually 
direct local educational agencies and other state operated 
educational programs to count the nUlllber of students with 
disabi"lities receiving special education and related services on 
Decellll:>er 1. 

(2) In notifying local educational agenci- and state 
operated programs of their responsibility, the office of public 
instruction shall identify: 

(a) procedures to follow in c0111pleting, subaitting and 
verifying the count; 

" (b) personally identifiable info~tion required and 
stata.ent of maintenance of confidentiality; 

(c) a statement of a local educational agency's and state 
operated program's obligation to ensure an accurate dount; and 

(d) an offer of technical assistance from the office of 
public instruction. 

(3) The office of public instruction shall provide written 
assurance to the u.s. department of education that an undupli­
cated and accurate count has been maae and that students with 
disabilities counted on Deoember 1 had an individualized 
education program imple~ented on the date the count·was taken. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 
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RULE XII M1SCLI\SSIFIED CHlLDB$N (1) Prior to Decelnl:Jer 1 of 
each year, the office of public instruction shall notify all 
local education agencies regarding their responsibility to 
identify, report and aid in the recovery of funds appropriated 
for eervices to misclassified children. 

(2) If the office of public instruction determines that 
IDEA funds have been made available to a local educational 
agency as the result of misclassified children, the office of 
public instruction must immediately implement procedures to 
recover funds. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE XIII PROCEDURES FOR RECQYm OF FEDERAL rtmDS F9R 
M!SGLASSIFIED CHILDREN (1) The state superintendent of public 
instruction shall send written notice of IDEA funds made 
available to a local educational agency as the result of 
misclassified children. 

(a) 1'•le notice shall include a statement of the number of 
misclassif.ied children, means by which the misclassified 
children were discovered, specific determination of each 
occurrence of misclassification, and amount, schedule of 
payment, options for resolving and method of returning funds for 
misclassified children to the office of public instruction. 

(b) The notice must also include a statement of the local 
educational agency's right to a hearing. 

( 2) A local educational agency shall have 14 days from 
receipt of the notice in which to reply in writing to the office 
of public .cnstruction regarding the accuracy or completeness of 
its findings. 

(3) Upon receipt of the written reply from the local 
educational agency, the office of public instruction shall 
review, and if necessary, revise its findings. The office of 
public instruction shall send written response of its review of 
the local educational agency reply within 14 days of receipt of 
the reply. 

(4) If a local educational agency disagrees with the 
findings of the office of public instruction in regard to IDEA 
funds made available to the local educational agency as a result 
of misclassified children, the local educational agency may 
request a hearing under RULE IX. 
(AUTH: 20-7-402, MCA; IMP: 29-7-403, MCA) 

RULE XIY FAILVRE TO RETURN FEPf:RAI, fUNDS FOR SERVICES TO 
MISCLhSSifiED CHILDREN (1) If the local educational agency fails 
to reimburse office of public instruction according to schedule 
for payments stated in the written notice for funds made 
available to local educational agency as a result of 
misc1assified Children, the office of public instruction shall 
implement state procedures under RULE III. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RQLE XV STATE ADVISORY PANEL (1) The state superintendent 
shall appoint members to the state advisory panel for specia: 
education comprised of at least one representative of each of 
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the following groups: individu~ls with disabilities, teachers 
of students with disabilities, parents of a student with 
disabilities, st~te and local educ~tion offici~ls, special 
education administrators. Tbe state superintendent may expand 
the advisory panel to include ~dditional persons to provide an 
appropriate balance between professional groups and consumers­
advocates. 

(2) The state advisory panel for special education shall: 
(~) advise the office of public instruction of unaet needs 

within Montana in the education of students with disabilities; 
(b) comment publicly on the Kontana state plan for special 

education and rules or regulations proposed for issu~nce by the 
state and the procedures for distribution of funds under IDEA; 

(c) assist the office of public instruction in developing 
~nd reporting sucb information and evaluations as may assist the 
secretary of the u.s. department of education in the performance 
of any of the requir-nts of the IDEA; and 

(d) annually review the findings and decisions of due 
process bearings conducted within Montana. 

(3) The state advisory panel for special education shall: 
(a) submit an annual report of panel activities and 

suggestions to the office of public instruction by July 1 of 
each year and shall make the report availablg to the public in 
a manner consistent with other public reporting requiriD&Ilts 
under IDEA; 

(b) maintain official minutes which shall be made available 
to the public upon request; 

(c) publicly announce all advisory panel meetings and 
agenda items prior to the meeting and conduct meetings open to 
the public; and 

(d) provide interpreters and other naces.ary services at 
panel meetings for panel members or particip~nts. 

(4) Tbe advisory panel shall serve without compensation but 
the office of public instruction must reimburse the panel for 
reasonable and necessary expenses for attending meetings and 
performing duties. 
(AOTH: 20-7-402, MCA; IMP: 20-7-403, MCA) 

RULE XVI LOCAL EPUCATIOJIAL AGEHCY BESPOlfSIBILITY FOR 
S'l'QDOO~ WITfl DISABILITIES (1) Tbs local educ~tional agency 
(LEA) ~n which the student with disabilities lives is 
responsible for ensuring that the student has avail~ble a free, 
appropriate public education. 

(2) To the extent consistent with their nUDber and 
location, the local educational agency shall make provision for 
the participation of priv~te school students with disabilities 
in special education and ralated services provided by the local 
educational agency. 

(a) The LEA shall ensure the provision of special education 
and rel~ted services designed to meat the needs of private 
school students with disabilities living within the legal 
boundaries of the local educational agency. 
(AUTH: 20-7-403, 20-7-414, RCA; IMP: 20-7-403, MCA) 
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RULE XVII LOCAL EDUCATIONAL AGENCY RESPONSIBILITY FOR 
PRESCHOOL SPECIAL EDUCATION AND RELATED SERVICES (1) The local 
educational agency shall provide a free appropriate public 
education to all students with disabilities who qualify for 
special education and related services under IDEA, Part B 
beginning on the student's 3rd birthday. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE XYIII LOCAL EDUCATIONAL AGENCY RESPONSIBILITY FOR 
PRQMQTION OF STUPENTS WITH DISABILITIES (1) The local 
educational agency shall have procedures to ensure continuation 
of a free appropriate public education for students with 
disabilities when promoting the student from preschool to 
elementary school and from elementary school to junior high or 
middle school and from junior high or middle school to high 
school. 

(2) Whenever a student with disal:lilities is receiving 
special education and related services in a setting not defined 
by the school's learner outcomes (accreditation standards) and 
the student is age 14 on or before September lOth of the school 
year, the responsibility for ensuring a free appropriate public 
education changes from the elementary local educational agency 
to the high school local educational agency. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE XIX LOCAL EDUCATIONAL AGEHCY RESPQNSIBILITY FOR CHILo 
~ (1) Each local educational agency shall count the number 
of students with disabilities receiving special education and 
related services on December 1 of each year and submit the count 
to the office of public instruction by December 10 of that year. 

(a) The count shall include only those students with 
disabilities who: 

(i) are identified in accordance with RULE XXXII through 
RULE XLV and have an individualized education progra. in effect 
on the date the count is taken; 

(ii) are enrolled in public or private school within the 
jurisdiction of the local educational agency boundaries; and 

(iii) are not receiving special education and related 
services funded solely by other federal agencies. 

(b) students with disabilities shall be identified on the 
count by, 

(i) student initials; 
(ii) gender; 
(iii) birthdate; 
(iv) category of disability; and 
(v) any other information tbe office of public instruction 

requires to ensure an unduplicated count. 
(2) The child count shall be submitted on forms provided by 

the office of public instruction and shall include written 
assurance that students with disabilities counted on December 1 
had an individualized education program implemented on the day 
the count was taken. 

(3) If December 1 falls on a Saturday or sunday, the count 
shall be taken on the first Monday following December 1. 
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(4) Each local educational agency shall 
corrections in child count to the office of public 
on or before February 25 of the year following the 
count. 

report any 
instruction 
date of the 

(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

BULE XX LOCAL EPUCATIOHAL AGENCY FEPERAL fUNDS 
APPLICATIONS (l) In order to receive federal entitlement funds 
under IDEA, a local educational agency shall annually submit an 
application to the office of pu~lic instruction in accordance 
with application instructions and within announced tiaelines. 

(2) The application shall meet the requirements of section 
436 of the General Education Provisions Act, and include: 

(a) Written assurances to the office of public instruction 
that the local educational agency: 

(i) provides special education and related services in 
accord with the local educational agency's program narrative 
under IDEA; and 

(ii) uses accounting system that permits identification of 
use of designated funds. 

(b) Written descriptions of how the applicant will, in the 
ensuing project period year, use: 

(i) IDEA funds; 
(ii) the office of public instruction comprehensive systa. 

of personnel development; and 
(iii) facilities, services and personnel tor delivery of 

special education and related services. 
(c) Signed debarment and certifications as required. 
(d) Data, reports and information to enable the office of 

public instruction to perform its duties. 
(e) Written description of how the applicant will meet the 

federal requirements for participation of students enrolled in 
private schools including: 

(i) the number of students identified as eligible to receive 
benefits under IDEA who are enrolled in private schools with the 
jurisdiction of the applicant; and 

(ii) the number wbo will receive benefits unc:ler IDEA; and 
(iii) the basis upon which student. are selected; and 
(iv) the 1114JU\er and extent to which consultation was 

conducted with representatives of private school students; and 
(v) the places and times that the students will receive 

benefits under IDEA and the -differences, if any, between the 
program benefits the applicant will provide to private school 
students and students enrolled in the local educational agency, 
and the reasons for the differences. 

(3) If a local educational agency makes a significant 
amendment to its application, the local .ciUCAtional agency shall 
follow the procedures for submitting an original application 
under IDEA. The office of public instruction snall follow tne 
same review and approval procedures as required for an original 
application. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 
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RULE xxi TypES OF APPLICATIONS FQR FEQEBAL YQNPS; 
SIHGLE/CONSOL!DATED (1) A local educational agency may submit 
either a single district application or a consolidated 
application unless one of the fo1lowing conditions apply: 

(a) a local educational agency which enters into a 
cooperative interlocal agreement as provided in sections 20-7-
451 and 20-7-457, MCA, shall submit a single consolidated 
application; and 

(b) a local educational agency which generates lese than 
$7500 in entitlement funds under IDEA, Part B or which is unable 
to establish and maintain programs of sufficient size and scope 
to effectively meet the educational needs of student. with 
disabilities shall submit a consolidated application. 

(2) A local educational agency may submit a single district 
application if it has; 

(a) an entitlement of $7500 or more; and 
(b) established, satisfactory to the office of public 

instruction, special education and related services which 
provide a free appropriate public education to students with 
disabilities. 

(3) A consolidated application shall meet the same require­
ments as a single district application. 

(a) If the cooperative interlocal agreement does not 
specifically delegate the power to apply for IDEA funds on 
behalf of the participating local educational agency to a prime 
applicant, each participating local educational agency must 
delegate to the prime applicant the authority to apply for IDEA 
funds. 
(AUTH; 20-7-403, 20-7-414, MCA; IMP; 20-7-403, MeA) 

RPLE XXli WBITTEH NQTICE (1) Written notice which meets 
the requirements of the written notice of Part B of the 
Individuals vitb Disabilities Education Act (IDEA) must be given 
to the parent of a child vith disabilities a reasonable time 
before the local educational agency; 

(a) proposes to initiate or change the identification, 
evaluation, or educational placeaent of the student or the 
provision of a tree appropriate public education to the student; 
or 

(b) retusas to initiate or change the identification, 
evaluation, or educational placement of the student or the 
provision of a free appropriate public education to the student. 

(2) The written notice must include; 
(a) a full explanation of all of the procedural safeguards 

available to the parents under Subpart E of Part B of IDEA; 
(b) a description of the action proposed or refused by the 

agency, an explanation of vhy the agency proposes or refuses to 
take the action, and a description of any options the agency 
considered and the reasons why those options were rejected; 

(c) a description of each evaluation procedure, test, 
record, or report the agency uses as a basis for the proposal or 
refusal; and 

(d) a description of any other factors which are relevant 
to the agency's proposal or refusal. 
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(3) The notice must be: 
(a) Written in language understandable to the general 

public; and 
(b) provided in the native language of the parent or other 

mode of communication used by the parent, unless it is clearly 
not feasible to do so. 

(4) If the native language or other mode of communication 
of the parent is not a written language, the State or local 
educational agency shall take steps to insure: 

(a) that the notice is translated orally or by other means 
to the parent in his or her native language or other mode of 
communication; 

(b) that the parent understands the content of the notice; 
and 

(c) that there is written evidence that the requirements in 
paragraph (4)(a) and (b) of this section have been met. 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

RULE xxiii PARENTAL CQNSEHT (1) Written parental consent 
to conduct an initial evaluation must be obtained by the local 
educational agency or public agency a reasonable time prior to 
the evaluation process. 

(a) Written parental approval applies only to those 
procedures used selectively with an individual student (i.e., 
individual intelligence measures, audiometric evaluation, 
speech, voice, language evaluation and diagnostic skill testing) 
and not to basic tests administered to all children in school 
(i.e., yearly achievement measures, vision screening, hearing 
screening and speech screening). 

(b) The local educational agency shall maintain written 
documentation of' the date the notice of intent to conduct an 
evaluation was sent to the parent and the date of parental 
consent for the evaluation. 

(2) written parental consent for initial and annual 
placement of a student with disabilities in special education 
and related services must be obtained by the local educational 
agency or public agency prior to the placement. The local 
educational agency shall maintain written documentation of the 
date of parental consent for initial or annual placement. 

(3) Except for initial evaluation and initial placement, 
consent may not be required as a condition of any benefit to the 
parent or the student. 

(a) When parental consent for initial evaluation or initial 
placement is refused, the local educational agency or public 
agency shall informally attempt to obtain consent from the 
parent before requesting an impartial due process hearing under 
ARM 10.16.2401 through 10.16.2417, to determine if the student 
may be initially evaluated or initially provided special 
education and related services without parental con~ent. 

(i) If the hearing officer upholds the local educational 
agency or public agency, the local educational agency or public 
agency may initially evaluate or initially provide special 
education and related services to the student without parental 
consent subject to the parent's right to bring a civil action. 
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(b) When parental consent for annual placement is withheld 
but not specifically refused or revoked, the local educational 
agency or public agency shall informally attempt to obtain 
consent from the parent. 

(i) If parental consent cannot be obtained within a 
reasonable time, the local educational agency or public agency 
shall send written notice to the parent requesting approval and 
stating that the student with disabilities shall be placed in 
the special education and related services according to the 
student's individualized education program (IEP) 15 days from 
the date of the notice. 

(ii) If no response from the parent is obtained, the local 
educational agency or public agency shall place the ~udent in 
~cial education and related services according to the 
student's IEP without parent consent subject to tb• parent's 
right to an iMpartial due process hearing under ARM 10.16.2401 
through 10.16.2417. 

(c) When parental consent for annual placement is refused 
or revoked, the local educational agency or public agency shall 
informally attempt to obtain consent from the parent before 
requesting an impartial due process hearing under ARK 10.16.2401 
through 10.16.2417. 

(d) A parent may revoke consent at any time. If tlw parent 
revokes consent, the parent and the local educational agency 
have the right to due process procedures under ARM 10.16.2401 
through 10.16.2417. 
(AUTH: 20-7-403, 20-7-414; rMP: 20-7-403) 

RULE XXIY PARENTAL J;NVOLVEMEN'l' IN INDIVIDUALIZED 
EDQCATIOHAL PRQGBAM CIEPl KECIHG ( 1) Each local educational 
agency or public agency shall take steps to ensure that one or 
both of the parents of a student with a disability are present 
at the individualized educational program (IEP) meeting or are 
afforded the opportunity to participate in the IEP meeting 
including: 

(a) notifying the parent of the meeting early enough to 
insure that they will bave an opportunity to attend; and 

(b) scheduling the meeting at a mutually agreed upon date, 
time and place. 

(i) The notice for an IEP -eting shall include information 
about the purpose, time and location of the meeting and wbo will 
be in attendance. 

( ii) If the purpose of the IEP meeting includea the 
consideration of transition services for a student, the notice 
must also indicate this purpose and that the agency will invite 
the student and a representative of any other agency that will 
be involved in transition planning. 

(2) An IEP meeting may be conducted without a parent in 
attendance if the local educational agency or public agency is 
unable to convince the parent to attend. 

(a) If neither parent can attend the IEP meeting, the local 
educational agency or public agency shall use other methods of 
ensuring parent participation, including individual or 
conference telephone calls, personal contact or written 
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correspondence. 
(b) The local educational agency must ~intain 

documentation in the special education record demonstrating a 
reasonable effort in attempting to convince the parent to attend 
the IEP meeting including detailed records of telephone calls or 
visits made to the parent and copies of correspondence to the 
parent and responses received. 

(c) The local educational agency or public agency shall 
take steps to ensure that the parent understands the proceedings 
at the IEP meeting. 

(d) Upon request by the parent, the local educational 
agency or public agency shall give the parent a copy of the 
individualized education program (IEP). 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

RULE xxv STUPEN'I'' S STATYS DQRING PRQCEEDINGS ( 1) Pur ing 
the pendency of any complaint, due process hearing or judicial 
proceeding, unless the local educational agency and the parent 
of the student agree otherwise, the student with disabilities 
shall remain in the student's present educational placement. 

(a) If the complaint or due process hearing involves an 
application for initial enrollment to public school, the 
student, with the consent ot the parents, must be placed in the 
public school until the completion of all the proceedings. 

(b) If the complaint or due process hearing involve~~< a 
student age 3-5 who is not eligible for regular enrollment in 
public school, the student is not eligible for placement in the 
public school until the student reaches the age ot eligibility 
tor enrollment. 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

RULE XXYI STUDENT'S STATQS DURING EXCLQSION FROM SCHOOL 
(1) The local educational agency ~y suspend a student with 

disabilities provided that the child study team has determined: 
(a) the behavior which result~~< in the suspension that is a 

direct manifestation of the student's disability; and 
(b) the length of the suspension is no more than 10 

consecutive days or a series of suspensions does not amount to 
a significant change in placement. In determining significant 
change in placement, the local educational agency shall consider 
the length of each suspension, the proximity of the suspensions 
to one another, and the total amount of time the student is 
excluded from school. 

(2) If the behavior of the student with disabilities poses 
an immediate threat to the student's safety or the safety of 
others, the local educational agency may suspend him or her for 
no more than 10 days. 

(a) Exclusion from school which constitutes a significant 
change in placement as defined in 5ubsection (1) (b) above, may 
occur only if the local educational agency and parent agree to 
the change in placement or a court of jurisdiction grants 
appropriate relief. 

(b) If the student is removed from his/her educational 
placement for more than 10 days by court order, the local 
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educational agen.cy lD.USt ensure that the student with 
disabilities rece~ves special education and related services. 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403) 

RULE XXVII SPECIAL EDUCA'fiQN RECQRDS (1) Special education 
records means all personally identifiable information which is 
directly related to a student and is collected and maintained by 
the local educational agency or by a person acting !or such 
agency or program for the purpose of implementing IDEA. 

(a) For the purposes of this section, education records 
includes records, files, documents and other materials such as 
handwritten notes, computer printouts, audio and video tape, 
film or microfiche which is personally identifiable. 

(b) For the purposes of this section, education records 
does not include: 

(i) records of instructional, supervisory, and 
administrative personnel and educational personnel ancillary to 
those persons that are kept in the sole possession of the maker 
of the records and are not accessible or revealed to any other 
person except a temporary substitute for the maker of the 
record; 

(ii) records of law enforcement unit of an educational 
agency which are maintained apart from education records; 

(iii) records related to an individual who is employed by 
the local educational agency or state operated program; 

(iv) records identified by the local educational agency as 
directory information. 

(2) Each special education record shall include access log, 
referral, permission for evaluation, evaluation data including 
summaries of assessments, test protocols and other information 
that are not subject to sole possession requirements of FERPA, 
child study team reports, individualized education programs, and 
periodic reviews or the individualized education program. 

(3) only authorized school officials deterained by the LEA 
to have legitimate educational interests in accord with the 
Family Educational Rights and Privacy Act (FERPA) shall have 
access to special education records. 
(AUTH: 20-7-403, 20-7-414, MCAi IMP: 20-7-403, MCA) 

RULE XXYIII PARENTAL CQHSENT FOR EECOBD$ ( l) Parental 
consent must be obtained before personally identifiable 
information is disclosed to anyone other than authorized school 
officials of the local educational agency collecting or using 
the information under these rules or used tor any purpose other 
than meeting a requirement under IDEA. The local educational 
agency may not release information from special education 
records to local educational agencies without parental consent 
unless authorized to do so under FERPA or these rules. 

(2) A local educational agency may disclose personally 
identifiable information from the special education records of 
a student without written parent consent if the disclosure is to 
authorized school officials or to officials of another local 
educational agency or state operated program in which the 
student seeks or intends to enroll subject to the following: 
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(a) the local educational agency makes a reasonable attempt 
to notify the parent of the transfer of records except when the 
transfer is initiated by the parent; or 

(b) the local educational agency has a policy that special 
education records are forwarded within 5 days upon written 
request to a local educational agency in which the student seeks 
or intends to enroll. 

(3) A local educational agency may disclose personally 
identifiable information from the special education records of 
a student only on the condition that the party to whom the 
information is disclosed will not disclose the information to 
any other party without the prior written consent of the parent 
except as provided for in FERPA. 

(4) In the event that parents refuse to consent, the local 
educational agency may request an impartial due process hearing 
in accordance with ARM 10.16.2401 through 10.16.2417 to resolve 
the controversy. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE xxiX REFERRAL (1) A school district shall establish 
a referral process which includes a method for collecting 
information to determine whether comprehensive educational 
evaluation is necessary and the types of evaluations warranted. 

(a) The referral must include a statement of the reasons 
for referral, a description of any options the school district 
considered including dOCUlllentation of regular education 
interventions and the reasons why those options were rejected, 
and the signature of the person making the referral. 

(b) Referral shall document the suspicion that the student 
may have a disability which adversely affects the student's 
educational performance to the degree which requires special 
education and related services. 

(c) If a comprehensive educational evaluation is warranted, 
the school district shall obtain consent of the parent before 
conducting a comprehensive educational evaluation. 

(2) If, after receiving a referral, a child study team 
determines that a comprehensive evaluation is not necessary, the 
district shall notify the parent in writing of its decision, 
including a description of any options the school district 
considered and the reasons why those options were rejected and 
a full explanations of all of the procedural safeguards 
available under subpart E of IDEA. 
(AUTH: 20-7-403, 20-7 ... 414, MCA; IMP: 20-7-403) 

E!.lLI._lQ[X COMPREHENSIVE ERPCAr.J;ONAt<, EVALUATION PROCESS 
(1) Before an}' action is taken with respect to the initial 

placement of a student with disabilities in a special educati.on 
prog-.ca:m, a full. and individual ev~luatian of the student':& 
educat:ional needs mu;.;t be conductell in accordance with the 
requirements of ARM 10.15.1.101. 

(2) An evaluation based on procedures required in (1) of 
t.his rule shall be conducted at least every three years or more 
frequently if conditions warrant or if the student's parent or 
teacher requeBts an evaluation. 
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(3) Before conducting an initial comprehensive educational 
evaluation, the local educational agency shall obtain written 
parental consent according to RULE XXIII. 

(4) In interpreting evaluation data and in making progr~ 
decisions, the child study team shall: 

(a) Draw upon information !rom a variety of sources, 
including aptitude and achievement tests, teacher recommenda­
tions, physical condition, social or cultural background, and 
adaptive behavior; 

(b) Insure that information obtained !ro:JJ. all of these 
sources is documented on the child study te~ report and 
carefully considered; 

(c) Insure that decisions made by the child study team 
include persons knowledgeable about the student, the meaning of 
the evalua~ion data, and the placement options; and 

(d) Insure that program decisions are made in conformity 
with the leas~ restrictive environment requirements. 

(5) 'I·ne child stl.Aciy team shall determine whether the 
evaluation i,;, adequate and whether the student has a disability 
which adversely affects the student's educational performance 
and because of tl'tat disability needs special education. 

(6) The child study team shall prepare a written report of 
the results of the evaluation. The report shall include a 
summary statement of the basis for making the determin~tion that 
the student has a disability and needs special education and 
related soorv ices. Each local educational agency team member 
shall cex"tify in writing illhether the report reflects his or her 
conclusion. If it does not reflect his or her conclusion, the 
team member shall submit a separate statement presenting his or 
her conclusions. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403) 

RULE XXXI COHPOSITION OF A CHILD STUPY TEAM ( 1) The 
evaluation is made by the multidisciplinary child study team 
including the following members: 

(a) A local educational agency principal or administrative 
designee Who has authority to provide or supervise the provision 
of special education services: 

(i) if the local educational agency does not employ a 
principal, the county school superintendent or special education 
cooperative director. 

(b) The student's regular education teacher: 
(i) if the student has more than one regular education 

teacher, one of the regular education teachers or a school 
counselor may represent the teachers; 

(ii) if the student is not enrolled in public school, a 
regular education teacher who teaches grades or subjects 
appropriate for the student's age; and 

(iii) if the student is age 5 and not enrolled in public 
school, the regular education teacher shall be a teacher with 
elementary education endorsement. If the student is age 3 or 4, 
a regular education teacher is not required to participate. 

(c) The student's special education teacher when the 
student is already receiving special education: 
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(i) if the student is not receiving special education, the 
special education teacher who will be most likely to serve the 
student in the event that the student needs special education 
services shall be appointed; and 

( ii) if the student is suspected of having a speech/ 
language impairment, the special education teacher may be the 
speech/language pathologist. 

(d) one or both of the student's parents. 
(e) the student, where appropriate. 
(f) when the student is enrolled in a private school, a 

representative from the private school; and 
(g) at least one teacher or other specialist with knowledge 

in the area of suspected disability. For specific disabilities, 
the following specialists or teachers are required: 

(i) serious emotional disturbance or specific learning 
disability or cognitive delay; a school psychologist. 

(ii) speech/language impairment, deaf/blindness, traumatic 
brain injury; a speech/language pathologist; 

(iii) autisJn; a school psychologist and speech/language 
pathologist; and 

( i v) deafness or hearing iJnpairment; a speech/ language 
pathologist or audiologist. 

(2) The local educational agency Jnay invite other 
specialists when such specialists are needed to Colllplete a 
comprehensive evaluation. 
(AUTH: 20-7-403, 20-7-414; IMP: 20-7-403, MCA) 

RULE XXXII CRITEBIA FOR IDENTIFICATION OF STUPEHT AS 
HAYING AQTISM (1) The student may be identified as having autism 
if written documentation supports the existence of a 
developmental disability that was present before the student was 
three years old and if the student has a collllllunication 
disability in verbal or nonverbal collll!lunication and social 
interaction, 

(2) The student Jnay not be identified as having autism if 
the student has a hearing iJnpairment, serious emotional 
disturbance or global cognitive defects in which the student 
eXhibit "autistic-like" behavior. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE XXXIII CBITEBIA FOR IPEHTIFICAIION OF A CHILD WITH 
DISABILITIES AGE 3-5 (1) A student may be identified as being a 
child with disabilities if the child is 3, 4, or 5 years old and 
experiences a severe delay in development. A severe delay in 
developJnent !!leans: 

(a) the child functions at a developmental level 2 or more 
standard deviations below the norm in any one area of 
development or 1.5 standard deviations below the norm in 2 or 
Jnare areas of developJnent; and 

(b) the areas of development include one or more of the 
following areas: cognitive development, physical development, 
communication development, social and emotional developJnent, or 
adaptive functioning skills. 

( 2) The student Jnay not be identified as a child with 
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disal:)ilities if the student's delay in develop~~~ent is due to 
factors related to environment, economic disadvantage, or 
cultural difference. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MeA) 

RULE )OO{IV CBITEBIA FQR IDENT!P'IChTION OF STUDENT AS 
HAVING COGNITIVE DELAY (1) The student may be identiried as 
having cognitive delay if the student has a significantly 
subaverage general intellectual functioning and significant 
deficits in adaptive behavior and educational performance, 
especially in the area of application of basic academic skills 
in daily life activities. 

(2) General intellectual functioning means performance on 
a standardized intelligence test tbat measures general cognitive 
ability rather than one limited facet of ability. 

(a) Significantly subaverage general intellectual 
functioning is defined as two or more standard deviations below 
the population mean on a standardized intelligence test. Error 
in test measurement requires clinical judgment for students who 
score near two standard deviations below the mean. 

(b) The presence of subaverage general intellectual 
functioning must occur during the developmental period defined 
as the period of time between conception and the 18th birthday. 

(3) Deficits in adaptive behavior is defined as significant 
limitations in the student's effectiveness in meeting the 
standards of personal independence, interpersonal coiiUIIunication, 
and social responsibility expected tor the student's agefqrade 
peers and cultural group as measured :by standardized instruments 
or professionally recognized scales. 
(AUTB: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULl!j XXXV CRITERIA FOR IDJ!jNTifiCATION OF STUDENT AS HAVING 
DEAf-BLINJJHESS (l) The student has both deafness or hearing 
ilnpairment and vision impairment and severe c0111111unication 
problems that severely restricts the student's ability to 
colllllnlJlicate and participate in education prQ9raa. solely for 
students with deafness or blindness. Written dOCWNntation 
shall include description of: 

(a) existence of a hearing impairment, deafness and vision 
impairment as defined in RULE XXXVI, ROLE XXXVIII, and RULE XLV; 

(b) significant deficits in speech/language performance as 
defined in RULE XXXVIII; and 

(c) the impact of impairments on other developmental and 
educational problems is so severe that multiple disabilities 
special education and related services are required. 
(AUTH: 20-7-401, 20-7-403, MeA; IMP: 20-7-403, MeA) 

RULE XXXVl CRITEBIA FQR IDEN'l'IFICAl'ION OF STtJPENT AS 
HAVING DEAFNESS (1) The student has a hearing impairment so 
severe that the student is impaired in processing linguistic 
information, with or without amplification, to the extent that 
prevents the auditory channel from being the primary mode of 
learning speech and language. 

(2) The student's educational performance is adversely 
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affected as documented by specific examples. The results and 
analysis of a current assessment of language development as 
measured by standardized tests or professionally r•cognized 
scales appropriate to age level and administered individually is 
required prior to identification. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE XXXVII CBITERIA FOR IDENTlJ"ICAIION Qf STUDENT AS 
HAYING EMOTIONAL DIS'fUBBANCE ( 1) The student tlas emotional 
disturbance if an emotional or behavioral condition exists in 
,.hic.h one or more of the following characteristics are present: 

(a) an inability to build or maintain satisfactory 
relationships with peers and teachers; 

(b) inappropriate types of behavior or feelings under 
normal circumstances including behaviors which are psychotic or 
bizarre in nature or behaviors which are atypical and for which 
no observable reason exists; 

(c) a general, pervasive mood of unhappiness or depression 
including major depression and dysthymia but excluding normal 
grief reactions; 

(d) a tendency to develop physical symptoms or fears 
associated with personal or school problems including separaticn 
anxiety, avoidant disorder and overanxious disorder; or 

(e) schizophrenia. 
(2) For each of the conditions in subsection (l), the 

condition must meet the criteria of having been present to a 
marked degree, over a long period of time and adversely 
affecting the student's educational performance. 

(3) The student may not be identified as having emotional 
disturbance if: 

(a) learning problems are primarily because of visual 
i.mpainnent, hearing impairment, orthopedic impainnent, cognitive 
delay, cultural factors or limited educational opportunity; or 

(b) common disciplinary problem behaviors (e.g., truancy, 
smoking, breaking school conduct rules) are the sole criteria 
for determining existence of emotional disturbance. Common 
disciplinary problem behaviors cannot be used as the sole 
criteria tor recommending special education and related 
services. 

(4) The student may be identified as having emotional 
disturbance only when: 

(a) the student has been observed by two or more persons at 
separate times and places, each of which cite and corroborate 
specific behaviors which, in the aggregate, provide foundation 
for probable concern for emotional disturbance; 

(b) the local educational agency has attempted at least two 
intervention techniques. These interventions may include, but 
are not limited to, changes in student's regular class schedule, 
curriculum, and/or teaCher, school counseling or use of 
community resources; and 

(c) written documentation of the observations and 
interventions are provided. Written documentation shall 
include: 

(i) dated and signed documented anecdotal records of 
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behavioral observations made in multiple settings (i.e., in 
addition to the classroom setting consider playground, 
cafeteria, school bus, hallway, etc.) and showing that the 
student's disability is evident in other than the school 
classroom environment; 

(ii) a social or developmental history compiled directly 
from the parent(s) andtor records, when parents are not 
available; and 

(iii) documentation of at least two different intervention 
techniques that have been tried in the regular classroom and the 
effect of each. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE XXXVIII CRITF.;RIA FOR IQENTIFICATIOH_ OF STUDENT AS 
HAYING A HEARING IMPAIRMENT (1) The student may be identified as 
having a hearing impair111ent if the student has an organic 
hearing loss in excess of 20 dB better ear average in the speech 
range (500, 1,000, 2,000 Hz), unaided, or has a history of 
fluctuating hearing loss which has interrupted the normal 
acquisition of speech and language and continues to adversely 
affect educational performance. Adversely affect the student's 
educational performance means that the student's ability to 
learn in the regular education setting remains severely affected 
even when classroom interventions are applied or acco~odations 
provided, to the degree that the student needs special education 
and related services. 

(2) Each school district shall ensure that auditory 
trainers or hearing aids worn in school by students with hearing 
impairments are functioning properly. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RilLE }{XXIX CRITERIA FOR IPEHTIFICATION OF STUDENT AS 
HAVING OETHOPEQIC IMPaiRMENT (1) The student has an orthopedic 
impairment as diagnosed or confirmed by a qualified medical 
practitioner which substantially limits normal function of 
muscles and joints due to congenital anomaly, disease or 
permanent injury and adversely affects the student's ability to 
learn or participate in education prograas. "Substantially 
limits" requires specific examples of the adverse impact of the 
orthopedic impairment on the student's educational performance 
and written documentation of: 

(a) the effect of the orthopedic impairment on the 
student's ability to participate in educational programs 
including vocational and physical education programs; 

(b) the effect of medications, treatments or other medical 
interventions on the student's educational performance; 

(c) the results of a physical therapy and/or occupational 
therapy evaluation which describes the need for therapy as 
related to educational performance; and 

(d) accomwodations or interventions tried in regular 
education including, if appropriate, modifications to program 
requirements, schedules or facilities. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 
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ROLE XL CBITEBIA FOR IDEHTIFICAXIOH OF STUDENT AS HAVING 
HULTIPLE PlSABILITIES (1) The student shall be considered as a 
full-time special education student, i.e., that they spend more 
than 50 percent of their time in school receiving special 
education or related services. 

( 2) The student shall have a minimum of two concomitant 
disabilities, one of which must be cognitive delay, hearing 
impairment, deafness, visual impairment, orthopedic impairment 
or other health impairment. 

(a) If the student has only two, one cannot be a speech­
language impairment or specific learning disability. 

(b) The student cannot be identified as having 
deaf/blindness. 

(3) Each disability shall be individually identified in 
accordance with RULE XXXII through RULE XLV. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RPLE XLI CBITEBIA FOR IDENTIFIGATION OF STUDENT AS HAVIIG 
QTHER HEAI.TU IHPAIRHENT (1) The student may be identified as 
having other health impairments if the student has chronic or 
acute health problems, or disorders of the cardiorespiratory or 
central nervous systems, or other profound health circumstances, 
or degenerative health or medical condition as diagnosed or 
confirmed by a physician which substantially limits the 
student's strength, vitality or alertness or ability to learn or 
participate in education programs. 

(2) Substantially limits means that the student's ability 
to learn in the regular education setting remains severely 
affected even when classroom interventions are applied or 
accommodations provided, to the degree that the student needs 
special education and related services. Written documentation 
shall include specific examples of the adverse affect of the 
medical condition on the student's educational performance 
including school attendance, effect of medications, treatments 
or other medical interventions, and written documentation of the 
interventions or accommodations. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

1UJLE XLII CBITEBIA FOR IDENTIFICATION OF STQDEN'T AS HAYING 
SPECIFIC LEARHIHG PISA8ILITX (1) The student may be identified 
as having a specific learning disability if, when provided 
learning eXperiences appropriate to the student's age and 
ability levels: 

(a) the student's rate of achievement relative to the 
student's age and ability levels remains below eXpectations and 
the student does not achieve commensurate with his or her age 
and ability levels in one or 111ore of the areas listed in 
subsection (1) (b); 

(b) the student has a $8Vere discrep411cy between the 
student's intellectual ability and academic achievement in one 
or more of the following areas: oral eXpression, listening 
comprehension, written expression, basic reading skill, reading 
comprehension, mathematics calculation, math8111atics reasoning; 
and 
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(c) the severe discrepancy between ability and achievement 
is not correctable without special education and related 
services. 

(i.) For initial identification, a severe discrepancy is 
defined as a 50 percent or higher probability of a two standard 
deviation discrepancy between CJeneral cognitive ability and 
achievement in one or more of the areas identified in subsection 
(1) (b) when adjusted for regression to the mean. Error in test 
measurement requires clinical judgment for students who score 
near 2 standard deviations below the population mean. 

(ii) When standardized test instruments do not provide 
valid assessment results for determining the two standard 
deviation diacrepancy, any alternative assessment procedure 
utilized shall determine that a discrepancy between ability and 
achievement exists at a level of severity similar to a two 
standard deviation discrepancy. In making this judgment, the 
child study team shall document the basis !or concluding that 
standardized test instruments when applied to this student are 
not valid and verify with specific examples that the student's 
ability to learn in the regular education setting in one or more 
ot the areas listed in subsection (1) (b) remains severely 
a!!ected even when classroom interventions are applied. 

(2) The student may not be identified as having a specific 
learning disability if the severe discrepancy between ability 
and achievement is primarily due to visual impairment, hearing 
impairment, orthopedic impairment, cognitive delay or emotional 
disturbance, or environmental, cultural or economic factors. 

(3) The student may be identified as having a specific 
learning disability only when written documentation supports 
that: 

(a) the student has had opportunities to learn commensurate 
with the student's age and abilities; 

(b) at least two intervention techniques have been tried in 
the regular classroom and that the student's ability remains 
severely affected; and 

(c) educationally relevant medical findings, if any, have 
been considered. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE XLIII CRITERIA FOR IPEHtlFIGATION OF STUDENT AS 
HAVING SPEECH-I.ANGVAGE IMPAIRMENT (1) The student may be 
identified as having a speech-language impairment if the student 
has a significant deviation in speech such as fluency, 
articulation or voice, or in ability to decode or encode oral 
language which involves phonology, morphology, semantics or 
pragmatics or a combination thereof. 

(a) The student has a significant deviation in oral 
performance if the student's performance on standardized test is 
2 standard deviations below the population mean, or between 1.5 
and 2 standard deviations below the population mean and there is 
documented evidence over a 6 month period prior to the current 
evaluation of no improvement in the speech-language performance 
of the student even with regular classroom interventions. 

(b) For articulation, a significant deviation is consistent 
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articulation errors persisting one year beyond the highest age 
when 90 percent of the students have acquired the sounds based 
upon specific developmental norms. 

(c) If norm referenced procedures are not used, alternative 
assessment procedures must substantiate a significant deviation 
from the norm. 

(2) The student may be identified as having a speech­
langullge impairment only when written documentation of the 
student's interpersonal communication effectiveness in a variety 
of educational settings by the teacher and parent and speech­
language pathologist, llnd others as appropriate supports the 
adverse educational affect of the speech-langua~e impairment. 

(3) The student may not be identified as having a speech­
language impairment if the speech or language problems primarily 
result from environmental or cultural factors. 
(AUTH: 20-7-401, 20-7-403, MeA; IMP: 20-7-403, MCA) 

RULE XLIV CEil'ERIA FOR IPEHTIFICATION AS HAVING TBAUMA'l'IC 
BBAIN INJURY (1) The student may be identified as having 
traumatic brain injury if the student has: 

(a) an acquired injury to the brain caused by external 
physical force as diagnosed or confirmed by a physician; 

(b) the injury results in total or partial functional 
disability or psycho-social disability, or both; and 

(c) the student's educational performance is adversely 
affected to the degree that the student needs special education 
related services. 

(2) Written documentation shall include specific examples 
of the severe effect of the injury on the student's educational 
performance including school attendance, loss or retention cf 
previously acquired skills and knowledge, and student's 
social/interpersonal skills. 

(3) The student may not be identified as having a trau=atic 
brain injury if the disability is primarily due to injury to the 
brain that is congenital, degenerative, or a result of infection 
or disease. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MeA) 

BULE XLV CBITER.IA FQR IDENTIUCATION OF STUDENT AS HAVING 
YISPAL IMPAIRMENT (1) The student may be identified as having a 
visual impairment if the student has a: 

(a) visual acuity of 20/70 or less in the better eye with 
correction or field of vision which at its widest diameter 
subtends an angle of no greater than twenty (20) degrees in the 
better eye with correction; and 

(b) needs special education and related services. 
(AUTH: 20-7-401, 20-7-403, MCA; IMP: 20-7-403, MeA) 

RUL~ XLVI INDiyiDUALlZEP EDUCATION PRQGRAM CIEPl 
IHPLEMEHTATION (1) At the beginning of each school year, each 
local educational agency shall have in effect an individua1i~ed 
education program for each child with disabilities who is 
receiving special education and related services from that. 
agency. An individualized education progra~ shall: 
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(a) be in effect before special education and related 
services are provided to a student; and 

(b) be impl~ented as soon as possible following the 
meeting under RULE XLVII. 

(2) Each local educational 
conduct meetings for the purpose 
reviewing and, if appropriate, 
individualized education program. 

agency shall initiate and 
ot developing, periodically 

revising each student's 

(a) A meeting to develop an individualized education 
program for a student must be held within 30 days of the initial 
determination that the student with disabilities needs special 
education and related services. 

(b) The individualized education program of each student 
shall be reviewed in accordance with 34 CFR 300.340-300.550. 

(i) A meeting for this purpose shall be held at least once 
a year. 

(ii) 1~e periodic review of the IEP shall include 
documentation of the student's performance in meeting the annual 
goals and short: term objectives identified on the student's IEP. 

(3) Within a short time of enrollment of a student with 
disabilities, a local educatlonal agency shall initiate 
procedures to develop, review and, if appropriate, revise the 
individualized education program. 

(a) If a student with disabilities enrolls with a copy of 
the student's current individualized education program, the 
local educational agency in which the student enrolls .ay adopt 
the student's current IEP if an IEP meeting is held in 
conformance with RULE XLVII and the parent and local educational 
agency agree on the placement. 

(b) If a student with disabilities enrolls without a copy 
of the student's current IEP, the local educational agency in 
which the student enrolls shall initiate procedures to dete~ine 
the student's eligibility for services under IDEA and, if appro­
priate, develop an IEP. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE XLVII COMPQSITIQN OF IHDIYIDUALIZED EPUCATIQN PlWGRAM 
~ (1) The individualized education program meeting shall 
include the following participants: 

(a) principal or administrative designee or representative 
of the local educational agency, other than the student's 
special education teacher who is qualified to provide, or 
supervise the provision of, special education; and 

(b) the student's regular education teachers and special 
education teachers who have responsibility for implementing the 
student's individualized education program. 

( i) If the student has more than one teacher, the local 
educational agency shall designate which teacher will 
participate in the meeting. A school counselor may represent 
the regular education teacher. 

( ii) If the student is identified as having a 
speech/language impairment, the special education teacher could 
be the speech/language pathologist. 

(iii) If the student is age 3 or 4 a regular education 
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teacher is not required. 
(c) one or both of the student's parents; and 
(d) whenever appropriate, tbe student. 
(2) For a student with disabilities who bas been evaluated 

for the first time, the local educational agency shall insure 
that a member of the evaluation team or a representative of the 
local educational agency Who is knowledgeable about the 
evaluation procedures used with the student and is familiar with 
the results of the evaluation. 

(3) For a student with disabilities who is enrolled in a 
private school and receives special education and related 
servicea from the local educational agency, the local 
educational aqency shall insure that a representative of the 
private school attends each meeting. 

(a) If the representative cannot attend, the agency shall 
use other method& to insure participation by the private school, 
including individual or conference telephone calls. 

(b) If the representative does not attend the meeting, the 
local educational agency shall keep docUmentation of its 
attempts to insure participation by the private school. 

(4) If the purpose of the meeting is the consideration of 
transition services tor a student with disabilities, the local 
educational agency shall insure that the student with 
disabilities and a representative of any other agency that is 
likely to be responsible for providing or paying for transition 
services participates in the ~eating. 

(a) If the student with disabilities does not attend, the 
local educational agency shall take other steps to ensure that 
th€ student's preferences and interests are considered. 

(b) If a representative of an agency invited to participate 
does not attend the meeting, the local educational agency shall 
t.a.Jte other steps such as individual or conference telephone 
calla, writtan correspondence or agency visits to obtain the 
participation of the other agency in the planning of any 
transition services. 

(5) In interpreting evaluation data and in aaking plac ... nt 
decisions, the local educational a9ency shall insure that the 
placement decision is made by persons knowledgeable about the 
student, the meaning of the evaluation data, and the placement 
options. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE XLyiii REI.ATED SER\7ICES (1) A student shall be 
considered eligible to receive related services only when the 
related service is necessary for the student to benefit from the 
student's special education and the student has an IEP developed 
in accordance with IDEA and the related service is: 

(a) necessary to support achievement of one or more of the 
goals or short-term objectives on the student'& IEP; and 

;"b) needed during sChool hours or durinq prescribed 
educat~onal activity. 

(2) Each related service must be identified on the 
student's IEP, the projected dates for initiation of services 
and tre anticipated duration of the services identified, and, 
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when appropriate, goals and short-term objectives developed. 
(3) Related services shall be provided at no cost to the 

parent. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE IL IEP ACCOUNTABILITY (1) No local educational 
agency, teacher or other person may be held accountable if a 
student with disabilities does not achieve the growth projected 
in the annual goals and short term instructional objectives 
identified in the student's IEP. 
(AOTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE L DETEBMINING LEAST RESTRICTIVE ENVIRONMENT 
(1) In determining the educational placement of a •tudent 

with disabilities, the individualized education program team 
must: 

(a) review and draw upon information from a variety of 
sources, including aptitude and achievement tests, teacher 
recommendations, physical condition, social or cultural 
background, and adaptive behavior and a review of previous 
annual reviews of individualized education programs; and 

(b) ensure that information obtained from all of these 
sources is documented and carefully considered; and 

(c) ensure that the placement decision is made by a group 
of persons knowledgeable about the student, the meaning of the 
evaluation data, and the placement options. 

(2) The individualized education program team must insure 
that all decisions regarding the student's placement are made in 
conformance with RULE Land ARM 10.16.1310, and that placement 
is not based upon the category of disability. 

(3) The educational placement of a student with 
disabilities shall be with students without disabilities in 
chronologically age appropriate classroom settings and schools 
unless othe,-wise determined by the individualized education 
program team. 

(4) If the educational placement of a student with 
disabilities is outside of the regular educational environment, 
the student shall be placed in the educational setting that 
affords the student most interaction with children without 
disabilities and which meets the requirements of the 
individualized education program. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE LI COMfhRABILITY (1) Services, equipment, supplies, 
facilities and space allocation for special education and 
related services must be comparable to services, equipment and 
facilities for students without disabilities. 
(AOTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE LII L£nGTH OF SCHOOL DAY. ~CHOOL YEAR (1) A student 
with disabilities shall receive the same opportunity to attend 
school under provisions of section 20-1-302, MCA, as students 
without disabilities unless the individualized education program 
requires other arrangements. 
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(2) The individualized education prograa team shall 
dete~ine at least annually whether a student with disabilities 
receives an extended school year program. The determination of 
eligibility for extended school year program ~;:hall include a 
statement that: 

(a) identifies goals and objectives on the individualized 
education program which must be addressed in a continuous 
program to prevent significant skill regression; and 

(b) indicates the student's inability to maintain learned 
skills over a break in educational programming and the student's 
inability to recover her or his loss limits the student's 
educational progress. 

(3) For students who are eligible for special education or 
special education and related services under IDEA and whose 
third birthday occurs during the SUllllll8%" prior to the school year 
in which he or she is eligible for services from the local 
educational agency, the individualized education program team 
shall consider whether the student receives an extended school 
year program. 
(AUTH: 20-7-403, 20-7-414, MCA; IMP: 20-7-403, MCA) 

RULE LIII PROMOTXQNLBETEHTION OF STUDENTS WITH 
DI5ABILITIES (1) A student with disabilities shall be promoted 
or retained according to local educational aqency criteria 
unless specific learner outcomes are waived in the student • s 
IEP. 

(2) A student with disabilities who has completed a 
pr-cribed course of studies shall be eligible for graduation 
from high school. 

(a) A student who has successfully completed the goaLs on 
the IEP shall have completed a prescribed course of study. 

(b) Documentation of completion of the annual goals shall 
be included in the periodic review of the IEP. 
(AUTH: 20-7-403, 20-7-414 1 HCA; IMP: 20-7-403, MCA) 

Rtli..E LXV CQMPBEHEHSIVE SYSTEM; OF PEBSONtfEL DEYELQPMEJ!T 
(1) The office of public instruction shall establish 

procedures for the development and conduct of a comprehensive 
system of personnel development which includes inservice, 
preaervice, and technical assistance training for regular 
education teachers, special education teachers, school 
administrators and related service providers. The procedures 
shall include: 

(a) An annual stat-ide needs assessment to be conducted 
before June 1 of each year to determine if: 

(i) a sufficient number of qualified personnel are 
available in the state; 

(ii) inservice and technical assistance personnel 
development programs are needeQ in specific areas related to the 
provision of special education and related services; and 

(iii) preservice preparation o! new personnel is needed. 
(b) An annual program plan which provides a detailed 

structure for personnel planning and focuses on preservice and 
inservice education needs and which describes procedures for: 
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(i) acqu1r1ng, reviewing and disseminating to regular and 
special education teachers, teacher aides and instructional 
assistants, administrators and related service providers 
significant information about promising educational practices 
proven effective through research or demonstration; 

( ii) providing technical assistance to local education 
agencies, educational cooperatives, state operated programs and 
private programs serving state agency placed students with 
disabilities; and 

(iii) identifying state, local and regional resources which 
will assist in meeting the state's personnel preparation needs. 

(2) The superintendent of public instruction shall appoint 
a comprehensive system of personnel development council to 
ensure that public and private institutions of higher education 
and other agencies and organizations having an interest in the 
preparation of personnel for the education of students with 
disabilities have an opportunity to participate fully in the 
development, review and annual updating of the state 
comprehensive system of personnel development. The council 
shall: 

(a) develop a long-range personnel development plan and 
evaluate effectiveness of state personnel training activities in 
meeting the plan and make recommendations for inservice, 
preservice and technical assistance programs on an annual basis; 

(b) establish procedures to ensure collaboration and 
coordination of office of public instruction and local 
educational agency efforts in the utilization of current 
technology and training techniques in meeting the personnel 
development needs and use of appropriate networks, linkages and 
databases; and 

(c) prepare a written report on recommendations regarding 
personnel preparation to the superintendent of public 
instruction and the state special education advisory panel. 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE LY SPECIAL EpUCATION PBQFESSIQNAL stAFF 
QUALIFICATIONS (1) Any teacher providing special education and 
related services to students with disabilities shall hold a 
current Montana teaching certificate with appropriate 
endorsements. 

(a) A special education teacher must hold a current Montana 
teaching certificate with an endorsement in special education. 

(b) A teacher of homebound or hospitalized students must 
hold a current Montana teaching certificate. 

(c) A school psychologist must hold a current Montana Class 
6 teaching certificate. 

(d) supervisors of special education teaching personnel 
must have a Class III administrator's certificate with a 
principal's endorsement or a supervisor's endorsement in special 
education. 

(2) All special education and related services for students 
with disabilities shall be provided under the direction of 
qualified personnel. 

(3) Each local educational agency must require that each 
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administrator which provides or supervises the provision of 
special education and related services to students with 
disabilities, obtains specific skills which enable the 
administrator to deal effectively with students with 
disabilities. These skills may be obtained through formal 
training or inservice training. 

(4) Each local educational agency Must require that each 
teacher who impleMents education services to students with 
disabilities, obtains specific skills which enable the teacher 
to deal effectively with students with disabilities under the 
teacher's supervision. These skills may be obtained through 
formal training or inservice training or consYltation. 

(5) A professional person (i.e., occupational therapist, 
physical therapist, social worker, psychiatrist, nurse, 
audiologist, speech/language pathologist, recreational 
therapist, professional counselor or physician) providing 
special education and related services to students with 
disabilities under this section shall hold a license frOM the 
appropriate state authority and meet the appropriate 
professional requirements that are based on the highest entry 
level requireMents in the State applicable to the profession or 
discipline. 

(6) A teacher aide or instructional assistant shall meet 
current office of public instruction accreditation standards 
under ARM 10.55.707. 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE Ly;t LOCAL EDUCATIONAL AGENCY RESPONSIBILITY SPECIAL 
EDVCAIIQN AND RELAXED SERYICES FQR PRIYAIE SCHOOL STQDEHTS 

(1) A local educational agency shall provide students with 
disabilities enrolled in private schools with a genuine 
opportunity for equitable participation in special education and 
related services in accordance with 34 CFR 76.650 through 34 CFR 
76.670. 
(AOTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

RULE LYU VOLUNTARY ENROLLMENT IN HQNPUBLIC SCHOOLS BY 
PAREHTS 

(1) If the local educational agency where the student lives 
has 111ade available a free appropriate public education to a 
student with disabilities and the student is voluntarily 
enrolled in a private school by the student's parent, the local 
educational agency in which the private school is located is 
responsible for services under 34 CFR 300.450. 

(2) If a student with disabilities is voluntarily enrolled 
by the student's parent in a private school outside of the local 
educational agency where the student li vas, the local 
educational agency where the student lives shall make available 
a free appropriate public education. 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

BULE LVIII SPECIAL EDUCATION AND REI..ATED SERVICES WHEN 
STUPE!iT IS BESIDEHT OF ANQTHEB LOCAL EDUCATIONAL AGENCY 

(1) If a student with disabilities attends a local 
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educational agency outside of the district of residence of the 
student because of the actions of another public agency such as 
departments of family services or social and rehabilitation 
services or corrections and hWiian s<~rvices, the local 
educational agency in which the student lives shall initiate 
meetings: to develop, review or revise the student's 
individualized education program. 

(a) The local educational agency shall ensure participation 
in the IEP meeting by a representative of the district of 
residence. 

(b) If the representative cannot attend, the agency shall 
use other methods to ensure participation by the district of 
residence. 

(2) If a st.udent with disabilities attends a local 
educational agency outside of the district of residence of the 
student when such local educational agency has open enrollment 
policies, t-Ile local educational agP-ncy which provides education 
to the student shall .;,nsure. that the student receives a free 
appropriate public education. 
(AUTH: 20-7-402, 20-7-403, l'ICA; IMP: 20-7-403, MCA) 

m.u:..Ll.YIJL,___EE.STPIDU'lliL.TI.il&~E.t-J~LJ'YIU.I£ A(;l';NCY 91fmB 
THAN LOCAL J.::RPI:A'U.QNP.L__A<£};tl_~]: (1) If a student with disabilities 
is placed by a public agency, s:uch as departments of falllily 
services or ;;ocial and rehabilitation services or corrections 
and human services, in a residential treatment facility or 
children's psychiatric hospital according to section 20-7-435, 
MCA, the residential treatment facility or hospital shall 
initiate meetings to develop, review or revise the student's 
individualized education program. 

(a) The residential treatment facility or children's 
psychiatric hospital shall ensure participation in the IEP 
meeting l::>y a representative of the local educational agency in 
which the facility is located. If the representative cannot 
attend, the residential treat~ent facility or hospital shall use 
other methods to ensure participation by local educational 
agency in which the facility is located-

(b) The local educational agency in which the facility is 
located shall ensure that the parents and the district of 
residence representative are involved in any decision about the 
student's indi viduaJ.ized educational progr= and agree to any 
proposed changes in the program before those changes are 
implemented. 

(c) The local educational agency in which the facility is 
located and the office of public instruction are responsible for 
ensuring compliance with IDEA. 
(AUTH: 20-7-402, 20-7-403, MCA; IMP: 20-7-403, MCA) 

5. The rules and rule changes are necessary to conform our 
rules to Federal and State law and to receive Federal funds. 

6. Interested persons may submit their data, viewa or 
arguments concerning the proposed rule changes in writing to thG 
Office of Public Instruction, Room 106, State Capitol, Helena, 
Montana 59620, no later than 5:00 p.m. on June 14, 1993. 
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7. An official of the Legal service& Unit, Office of 
PUblic Instruction, has been designated to preside over and 
conduct the hearing. 

~~ lhtL..int:t:r~-
Rule Reviewer Superi ndent 
Office of Public Instruction Office of Public Instruction 

Certified to the Secretary of state May 3, 1993 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
of Rule 11.12.401 
to administration 
group homes. 

amendment 
pertaining 
of youth 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 11.12.401 PERTAINING TO 
ADMINISTRATION Of YOUTH 
GROUP HOMES. 

TO: All Interested Persons. 

1. On June 2, 1993, at 1:30 p.m., a public hearing will be 
held in the second-floor conference room of the Department of 
Family Services, located at 48 North Last Chance Gulch, Helena, 
Montana, to consider the amendment of Rule 11.12.401 pertaining 
to administration of youth group homes. 

2. The 1·u12 as proposed to be amended read as follows: 

11. 12. 4 01 YOUTH GROUP HOME. ADMINISTRATIO!{ ( 1) The 
youth group home shall be a nonprofit or for profit corporation 
registered under the laws of Montana or under direct 
administration of a unit of state, local or tribal government. 

(2! No group home staff person shall: 
Cal serve as a member of the board of directors oL_the 

corporation; or 
Cbl exercise some or all of the powers that would be 

otherwise exercised by the board of directors of the corporation. 
(3) No group home shall be located in a structure which was 

the private residence of a group home staff person prior to 
incorporation. 

(4) The prohibitions provided under subsections (2) and (3) 
of th1s rule apply to facilities submitting their initial 
application for licensure as a group home after fthe effective 
date of this amendment). 

Subsections (2) through (4} remain the same except they are 
re-numbered (5) through (7). 

AUTH: Sec. 41-3-1142: 52-2-111. MCA. 
IMP: Sec. 41-3-1142; 52-2-111. MCA. 

3. The proposed amendment is reasonably necessary to 
prohibit development of youth group home corporations controlled 
by staff, andfor youth group homes located in a structure which 
was previously the private residence of the staff. 

Recently, families operating youth foster care homes have 
requested re-licensure as youth group homes, and have formed 
corporations for the purpose of meeting the incorporation 
requirement of ARM 11.12.401. These homes have been licensed as 
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youth group homes, and the department does not intend that their 
group home licensure or re-licensure be discontinued under this 
rule-making. 

However, this rule-making proposes to prohibit further creation of 
staff-run corporations or corporations located in the former 
private residences of the staff. Proliferation of youth group 
homes through incorporation of private residences threatens the 
ability of the department to maintain continuity of services in 
youth group homes. 

corporations dependent on control by single family in. the former 
res1dence of the family are less likely to continue in existence 
in the event the family experiences some substantial change. 
Facilities that are not dependent on the ability of the staff to 
use the facility as a private residence generally operate through 
changes in staff, changes in the corporation's board of directors, 
and changes in the officers of the corporation. 

This rule-making is authorized 
implement the system of children's 
52-2-111, MCA, and a system of 
mandated under Section 41-3-1142, 

as reasonably necessary to 
services required under Section 
youth care facility licensure 
MCA. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment either orally or in writing at 
the hearing. written data, views or arguments may also be 
submitted to the Office of Legal Affairs, Department of Family 
services, 48 North Last Chance Gulch, P.o. Box 8005, Helena, 
Montana 59604, no later than June 11, 1993. 

5. 
Services, 
hearing. 

The Office of Legal Affairs, Department of Family 
has been designated to preside over and conduct the 

DEPARTMENT OF FAMILY SERVICES 

~,,~~ .. :::>~L--' 
~ank Hudson~ire~tor 

~~~Reviom 

Certif1ed to the Secretary of State, May J, 1993. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.14.501-505, 508, 509, 514,) 
516, 520-521, 526, 701-708, 710- ) 
711, 713-715, 717 and new rules ) 
I-IV dealing with solid waste ) 
management ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES AND ADOPTION OF 
NEW RULES I-IV 

(Solid Waste) 

1. On June 2, 1993, at 9;00 a.m., the department will hold 
a public hearing in Room 325 of the State Capitol, Helena, Mon­
tana, to consider the amendment of the above-captioned rules and 
the adoption of new rules. 

2. The effective date of these amendments and new rules 
will be October 9, 1993, with the exception of Rule IV, which 
will be effective April 9, 1994 . 

. 3. The proposed amendments and new rules appear as follows 
(new material is underlined; material to be deleted is inter­
lined) : 

16.14.501 PURPOSE AND APPLICABILITY (1) The purpose of 
this subchapter is to provide uniform standards ~ governing the 
storage, treatment, recycling, recovery, and disposal of solid 
wastes, il"'el~~s-tes, al"id fe3!' the tra~SJ"HH'-t-<0-! 
1\aBardBilB ~laetes. 

( 2) Ii\t:e<Jratiel"' ·,o'lt:l1 the llal"'t:al"ia Water Pelllltien Gentrel 
/let • Peil"'t esllree disefiar<Jes ef 13elhttants iflte stat.~-. 
il"'ellldif!'J Silt l"iet limi~ed te if!dllstrial waete\~ter efflllef!ts, ar 
ifldllstrial ·.mete as aefiflea il'l seat:iaA 75 5 1g3 (2), MGA, are 
<!JB"rerl'leel D} J>Crmit rilles established J>Hrsllafit te Title 75, el'tap 
ter 5, MCA The rules in this subchapter are adoptec;L~:li<-= 
charge the denartment's responsibilities under Title 75. chapter 
10, part 2 MCA. "The Montana Solid waste Management. P,ct", by 
adopting rvles governing solid waste management systems. 

(3) These rules apply to owners and operators ot solid 
waste management systems. except as otherwise specifically pro-
vided in this subchapter. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14.502 DEFINITIONS In addition to the terms defined in 
75-10-203, MCA, As as used in this subchapter, the following 
terms shall have the meanings or interpretations shown below: 

(1) Remains the same . 
.Ll..l.. "Active life" means the period of operation beginning 

with the initial receipt of solig waste and enjing at completion 
of closure activities in accordance with [RULE IIJ. 

ll.l "Active port~on" means that part of a facility or unit 
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tn~t bas receiyed or is rece1y1ng wastes and tbat has not been 
closed in accordance with fRQLE !IJ. 

ill. "Airport" means a public use airport open to the public 
without prior pernission and without restrictions within the 
physical capacities of available facilities, 

llil. "Aquifer" means any geologic formation. group of forma­
tions, or part of a formation capable of yielding signif~cant 
quantities of grgund water to wells or springs. 

( 2) "BeaPd" meaRe t:he beard ef heaH:h al'!EI eRViFellmeflt.al 
eeief!eee previaea feF iR eeeeieR 2 15 2194, Mel•• · 

1.lU "Clean fill" means soiL dirt. sand, grayel. rocks and 
rebar-free concrete. emplaced free of c~to tbB p~rson p~c­
ing the fill. in order to adiust or create topographic irregu1?r­
ities for agricultural or construction purposes. 

_ill "Closed unit" means any soli~ waste disposal unit. .. 
trench. cell or area that no longer receives solid waste and has 
been closed in accordance with department rule§. 

l1.U_ "Closure" means the prgcess by which an owner or opera-: 
tor of a facility closes all gr part of a facility in acgordance 
with a department approved closure plan and all applicable clo­
sure requirements specified in rRYLE IIJ. 

J.2.l. "Compacted soil linn" means recom~acted native or 
amended soil with a minimum thickness of three feet with adequate 
moisture content and compaqtion to achieve a hydraulic conductiv­
it~of less than or equal to 1 X 10-l qm/sec. 

(10) "Construction ~nd demolition waste" means the waste 
buUding materials, packaging. and rubble resulting from con­
struction. remodeling, repair. and demolition operations on 
pavements, houses. commercial buildings, and other structures. 

llll "Container site" means a solid waste management facil­
ity, generally open to the public. for the collection of solid 
waste that is generated by more than one household ot iirm and 
t.hat is collected in a refuse container with a total capacity of 
not more than 50 cubic ya~s. 

(121 "Cost" means all expenses associated with the permit­
ting. licensing. design. cgnstruqtion. environmental gomplianc~L 
operation. maintenance, groundwater monitoring, corrective ac­
tion, closure and post-closure care of any facility. 

( 3) "l'lepM"t:lllel'lt:" meal'!e t.be depar~mel'l~ ef heaH:b and eRY:i 
Feftmen~al eaieRees, pre~iaed fe~ ill aeet:ielle ~ 15 2191 to 
2·15 i!HI3, MG.•u 

IPl "Director" means the chief administrative officer of 
the department of health and environmental sciences. 

C14l "Disease vectors" means any rodents. flies. mosqui­
toes. or other animals, including insects, capable of transmit­
ting disease to humans. 

(4) "lhepe::oe" el!' "di:epeeal" •eane the dieefiapgoe, ifijeetiefl, 
eepesH:, dWBpiR§', ~illil'lg", lealtin'!J, er plaeilll!f ef a!'ly eelia 
-~aa~e er aaeapaeus waete il'lte er aHte tae laRd sa that the eel~ 
wattte er haearae~tta •,.•aet:e eF aHy eeRetib~el'l~ ef it •ay enter u~e 
eR...,iFeHmeRt er ee emitted inte t:he air el!' Elieehar~ed i!'tte aRy 
;,·at ere, iHel~ttdiRI!f §'!'B\!llB watel!'s. 

(5) Remains the same but is renumbered (15). 
( 16) "Existing unit" m~ans any solid waste disposal unit 
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that is receiving solid waste as of October 9, 1993, Waste 
placement in existing units must be consistent with past operat­
ing practices or modified practices to ensure good management. 

-f-6t-ll.ll "Facility" means a manufacturing, processing or as­
sembly establishment; a transportation terminal; or a treatment, 
storage or disposal unit operated by a person at one site. ~ 
terro includes all contiguous land and structures. other appurte­
nances. and improvements op the land (licensed or unlicensed) 
used for the storage, treatment or disposal of solid waste. 

(7) Remains the same but is renumbered (18). 
1191 "Ground water class" means a ground water quality 

classification established in ABM 16.20.1002. 
C20l "Ground water quality standards" means the stoogards 

fot ground water guality set fourth in ARM 16.20.1003. 
(B) "llaearaeua • .. ·aste" e:r 11 haearaeus sa lid waste" llleal\9 aHy 

.,aste 9!' eaeiHatiol\ ot wastes o~ a sslie, li!Jllie, eel\tai flee 
~aseeus, er semi eelia fer~ whieh may eause er eeHtribHte te aA 
iFterease it'! mert<>lit.y or-<rh-·1-n~~ll'te&S-;-,t.aJt.i-n~ 
iFtte aoee~mt the temieity ef the • .. ·aete, its persistel'lee a11e 
ee~raaaeility ill l'latttre, -i-ts petel'ltial fer assi111ilatieH er een 
eel'ltratieH ifl tisette 1 afld ethel!' faetal"s that may etheroise ea~:~se 
el!' eeFttrieute te aa¥eree aeute er ehreflie effeete eA the health 
ef peree!le er etfiel" liviAOJ erEJI!>!Iiellle, llaearde~:~s wastes iAelHde 
btt't are flat li111iteel te these wbieb are teuie, Paaieaeti·.·e 1 eerre 
sive, flammaele, irrital'lte, atrsi'IEJ seftsitieers, er whish fJeflerate 
preeet~re threHOJh aeee!llpeeitieA 1 heat er ether meaAe, euell:iEiiAEJ 
~ieee ehi!"e aFta \Jeed ~teed fBI!' maAu.faeturing er fuel plirJieeee. 'i'fie 
sJ!eeifie • .. ·astes v.'hieh are "flaB;u·EieH:s ,,·astes" are these selia 
wastes classified ey EPA 1 e rilles (49 OFR 259.1) as haeapeeHs 
wast-ea. 

(9) "llaearaet~e waste maftaOJemerlt" er "hal!al"BeHs selie \Jaste 
l!lafta'Je!llel'lt'' 111eane the llla!'la'Jellleftt sf the etarag-e, traAapel!'t, 
treatmeftt 1 l!'eeyeliflg' 1 l!'eee wCI!'Y 1 el!' di&J!6Sal Bf fiaeardeHB •.,•aetes' 

( l9) "lletteefiela Petuee" •eaFte all eelia •waste t:l!at nEH"I!Ially 
el!'i'Jillates il'l a PesiaeFttial eft¥ireftllleJ'It, Kiner allleH!lt:e ef hae 
a't"deHe .,astes are eeHtemplated t:e be withil'l the eeepe ef this 
~ 

C2ll "Indystrial solid waste" means solid waste generated 
by manufacturing or industrial processes that is not a hazardous 
waste regylated under subtitle c of the federal Resource Conser­
vation and Recovery Act (RCBAl· The term includes, but is not 
limited to, waste resulting from the following manufacturing 
processes: electric power generation; fertilizer/agricultural 
chemicals; food and related products/by-products; inorganic 
chemicals; iron and steel manufacturing; leather and leathe:­
products; nonferrous metals manufacturing/foundries; organic 
chemicals; plastics and resins manyfacturing; pulp and paper 
ins;lustry; rubber and miscellaneous plastic products; stone, 
glass, clay. and concrete products; textile manufacturing; trans­
portation egyipment; and water treatment. 

(221 "Infectious waste" means waste defined in 
75-10-1003(4) I MCA, 

(23) "Land application unit" means an area where wastes are 
applied onto or incorporated into the soil surface (excluding 
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manure spreading operations> for agricultural purooses or fot 
treatment and disposal. 

124) "I.andfill" means an area of land or an excayatian 
where wastes are placed for permanent disposal. and that is not 
a land application unit. surface impoundment. iniection well. or 
waste pile. 

(25) "t.ateral expansion" means a norizgntal expansion of 
th~ waste boundaries of an existing disposal unit. 

~1.l.§l "Leachate" means eefttoamiflat;ed waeer wl\iel\ is pre 
aaeea wbefl raifl er seher waeer paeees ~ea~a a liquid wbich h~§ 
contacted. passed tnrough. or emerged from solid waste in eelid 
waet.e aiepeeal a ieee, J!ieltifl~ ap ..,ari-a mbteral 1 &!!'!&Hie al'!a 
otfie~ eoHtamiftaflte and contains soluble. suspended, or miscible 
materials removed frgrn the waste. 

f27l "Liauid waste" means any waste material that is deter­
mined to contain "free liquids" as defined by Method 9095 <Paint 
Filter Liquids Testl. as described in "Te§t Methods tor Evaluat­
ing solid Wastes. Physical/Chemical Methods" <EPA Pub. NQ... 
SW-846). 

(2.81 "Lower exolosiye limit" means the lowest percent I2Y 
volume of a mixture of exolosive gases in air tnat will Ptopaaat~ 
a name at. 25 degrees celsius and atmospheric pnssure. 

t;~o:a) "f!anifest" meaae tee fa;['lll Hsea fer idel'li;ifyiiii!J the 
q~aatity, eem~asitien, e~iqin 1 FsH~ aaa aestinatie~ ef hae­
~~e eolia ·.-aete dw:ia§ its tralie¥'e~~iefl from tl~~e-~ 
generatieH ta the ~eint ef aiepesal, trea~ent, or eterai!Je. 

<291 "MaximUIII horizontal acceleration" means the maximum 
expecte(! horizontal acceleration depicted on a seismic ha;~:a:r-d 
map. with a 90 percent or greater probability that tbe accelera­
tion will not be exceeded in 250 year§. or the maximum expected 
horizontal accelet=ation based on a site-specific seismic risk 
assessmept. 

1301 "Municipal solid waste londfill uoit Cor MSWLF unitl" 
means a discrete area of land or an excavatiQn that tecei ves 
household waste. and that is pot a land application unit. suttace 
impoun¢ment. injection we~l. or waste pile. A MSHLF unit also 
may receive other types of RCBA subtitle D wastes, such as com­
mercial solid waste. nonbazardous sludge. conditionally exempt 
small quantity genentor waste. and industrial solid waste. Such 
a landfill may be publigly or privately owned. A MSWLF unit may 
be a new MSWLf unit. an existing M5WLF unit. or a lateral expan­
sj.on. 

CJll "New unit" MM& any solid waste di§posal unit that 
has not received waste prior to October 9. 1993, 

{32) "Open burning" means the combustion of solid waste 
witboJ.lt: 

l.hl Control of c9JDhustion air to maintain adequate tempera­
tYie for efficient combustion. 

1Ql containment of tne combustion teaction in an enclosed 
device to provide sufficient residence time and mixing for com­
Plete combustion, and 

l£l Control of the emissiQn of the combustion products. 
03l "Operator" means the penon respQnsible for the over 

all operation of a facility or part of a facility. 
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134) "Owner" means the person who owns a facility or part 
of a facility. 

(35) "PCB wastes" means those polychlorinated biphenyls or 
PCE items subiect to regulation under 40 CFR Part 761. 

(13) "Pe~seR" 111eaHS aR iRtii•,.idual, til!'ll, pa~l'le!!'shif9, eel!l 
pafly, asseeiatieR 1 eO!!'J!Ierat:iefl, eity, te•m, leeal ~e·,.erftftlefltal 
eHt:ity, e:r al'!y et:ber ~e-.·e!!'nmefltal er J3ri•,at:e entity ,.,nether er 
~afliBea fer prefit er Hat:, 

(J6l "Qualified ground water scientist" means a scientis':: 
or engineer whc has received a baccalaureate or post-graduate 
degree in natural sciences or engineering and has sufficient 
training and exnerience jn ground water hydrology and related 
fields as Wi"V be d»moD~"trat.ed bv state registration, professional 
certifications, or completion of accredited tmi versi ty program!> 
that enabl<o th;o~.t i.ndi viduaJ to make sound professional judgernent;s; 
regardinc< (rro'"'<J \·mt<>r monitorinc, contaminant fg:I;L_!.!..lliL_tX.!!Il§.:: 
port. and corrective action. 

(14) Remains the same but is renumbered (37). 
ll£..l..__'_'Regul~;~ted hazardous waste" means a solid waste__j;J]£1 

is a hazardous wa~te, as defined in 40 CFR 261.3.~i2_np1 
excluded 1'rom r"aul.ation as a hazardous waste under 40 CF:B 
?.61.4 Cbl r>r was not <JP.nf!rated bv ? conditionally exempj:. -~.ll 
guantitv a»nerator as defined in ~~ 

~-.!'c~~ee<,>;;~c-a:~-tobe reea..-er} ef ma-t~.i:a*-e"" 
ef!e!!'~Y f!rem selia wast~ 

(16) '"itebuiH'ee 't·eaw;;~H-i-~~ey-a-t--\>ffiiOO 
:3elis '•<auLc is ~'*>...U-~L .. ~~ilfP~~raetil'!~ cen,•er1'4~ 
t:e eflal'§:i• <.>l'·-o-t;ha!.'w4~-&~1.'~~r,d-f>re~'"IU"".ot-e--tt»' 
~ 

( 1 >) "i<esaliree recovery system" ll!leana a selia ~a~ 
meflt: syste~·fi£-EF,..i,;k-s-~i'-t:he---ee±±eet-4~n, seila~~ee'j­
~2~ ef selia wastes, il'lelu~iepeeal af R&R 

roeee .. 'ef'aela wa9te resi:litles, 
()9) "Run-off" means any rainwater, leachate, or other 

liguid that drains over land from any part of a facility. 
(40) "Run-on" means any rainwater, leachate or other 

liguid that drains over land onto any part of a facility. 
(41) "Saturated zone" means that part of the earth's crust 

in which all voids are filled with water. 
C42l "Seismic impact zone" means an area with a ten percent 

or greater nrobability that the maximum horizontal acceleration 
in lithified earth material. expressed as a percentage of the 
earth's gravitational pull Cgl, will exceed O.lOg in 250 years. 

(43) "Sewage sludge" means solid, semi-solid. or liguiC: 
residue generated during the treatment of domestic sewage ir, a 
treatment works. Sewage sludge includes. but is not limited tQ... .. 
domestic septage; scum or solids removed in primary, second an', 
or ~dvanced wastewater treatment processes; and a material de­
rived from sewage sludge. Sewage sludge does not incl1Jde ash 
generated during the firing of sewage sludge in a sewage sluda~ 
incinerator or grit and screenings generated during the pteliml­
nary treatment of domestic sewage in a treatment plant. 

(18) "Selia •••aet:e" meafls all pttt:l!'eseil9le a"s "el'I~Mtreseil9le 
>~ast:ee iRelMaiRI!J 19Mt Ret li111itea te ~af'isa~e, f'Miseisb, retMse, 
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wat-er e~t'!"'!"lY ~eabteR£ '!"1BR£e 1 el!' air pellat:iel'l BBI'It:rel faeili 
t:ieet eel'let:raet:ieR al'ld demelit:iel'l ~eet:eet dead al'limale 1 il'leladil'l~ 
a~alt aisearded heme aHa iHdaet:rial applieHeeet ana weed pred 
aet:e er weed lily predaet:e aHa il'lel!'t: mat:el!'iale, "Selia o:.·aeee" aeee 
Het: meafl ml:ll'liei'!"al eewe!Je, iBaaet:rial •,.•aet:e•'ftMl!' ef'fl~teBt:e, 
lllil'lii'I!J '•'aet:ea I'B!J'Illat:ed ~ti'IElel!' 'Cfte mil'lii'IIJI al'lEl reelMiat:iel'l laws 
aemiHiet:ered by Ehe aepal!'~el'lt: ef et:at:e laRds, slash aBe fereet 
debris re.,ulat:ed I!Hder laws aa.il'lieeerea by t:he deparemeBt sf 
Hat-ural reseureee al'la eensel!"wat:iefl, er IBa:Fitet:al!lle ·~o~aell l!ly pred 
~ 

~.!.ill "Solid waste management system". as defined in 
75-10-203. MGA. means a system which controls the storage, treat­
ment, recycling, recovery, or disposal of solid waste. 8ueh-a 
syet:em ~~~ay be e~esea ef efte er mere eelia •• ,aet:e mal'l&!Jemel'lt: 
faeilit:ies. This t:eFm iBeluaee be~ heeel!'aeae el'ld I'IBI'I haeardeae 
selia wa!i!lee IIIBHBOJemel'lt eye~eeiiiSo In addition. for the purnoses of 
th~s definition. the department does not consider a container 
site to be a component of a solid waste management system. 

(i!9) "SeeraiJe" -eRe hl!e eeeual er iHEeBilell eel'l6e:iftllleM sf 
h'aatee, either eft a t-emporary llasis er fer a pe:Fied ef years"" 

(45) "Structural components" means liners. leachate collec­
tion systems, final covers. run-on/run-off systems. and any otber 
component used in the construction and operation of a solid waste 
management system that is necessary for prot.ection of human 
hQAlth and the environment. 

1461 "Surface imooundlpent" means a facility or part of a 
facility that is a natural toPographic depression. human made 
excavation, or diked area formed primarily of earthen materials 
(although it may be lined with human made materials), that is 
designed to h9ld an accumulation of ·liquid wastes or wastes 
containing free liquids and is not an injection well. Examples 
of surface impounciJnents are holding, storage. settling, and 
aeration pits. ponds. and lagoons. 

(471 "Transfer station" means a solid waste management 
facility that can have a cOJDbination of structures. machinery, or 
deyices. where solid waste is taken from collection vehicles 
Cpublic. commercial or private\ and placed in other transporta­
tion units for movement to another solid nate unaguent facili­
ty_,_ 

(1!1) 11TPanepertn means ~e me,.emel'lt ef -Mea fP- t:he 
p&i:Ht sf IJenerat:ieH te afty il'lee-edia~e paints al'ld fil'lally te the 
peil'lt ef alt:imeee eta~a9e e~ diapasal. 

(22) P'l'reetmel'le" meafte a me'llhall 1 teehnill'!e1 er p!raaeee, ill 
elullin9 I'IBY-relieetiel'l, llesigfted ee eh&I'IOJe the phyeieal, ahem 
ieal, er lliele!isel eharaet:er er eempeeitiel'l ef al'!y eelia waste 
ee as te neY-raliee el'!e wast:e e~ ee ae ice ~el'lder i£ !IBI'I haeal!'d 
eae, eater fer t:renspert 1 ameBallle fer reee..,al'y 1 emel'lalille fe:r< 
etel'a!BI er redaeed il'l •Bl~eo 

1481 "Pnit" means a discrete area of laM or an excavation 
u~ed for the landfilling or other disposal of solid waste. 

1491 "Uppermost aquifer" MAns the geologic formation 
nearest the natural ground surface that is an aquifer. as well as 
lower agyifers that are hydraulically interconnected with this 
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aquifer within the facility's property boundary. 
(23) Remains the same but is renumbered (50), 
(51) "Waste management unit boundary" means a vertical 

surface located at the hydraulically downgradient limit of the 
unit. This vertical surface extends down into the uppermost 
aquifer. 

(52 l "Waste pile" or "pile" means any noncontainerized 
accumulation of solid. nonflowing waste that is used fQr_treat­
ment or storage. 

(53) "Wetlands" means those. areas that are inundated · or 
saturated by surface or ground water at a frequency and duration 
sufficient to support, "lnrl that gnder normal circumstances do 
support. ll prevallmce of vegetat],_Q.ll._typically adapted fQr life in 
saturated ~'oil conditi onr;. '!;g_t).'}~ds generally include swamps, 
marshes. Rngs and sim~l2~~a~~ 
AUTH; 75··:::>-204, MCI\; IMP: 75-lC>-204, MCA 

~.QLJU:I;;i;'J;:_i.:EQ~~~ ( l) Solid wastes are grouped based 
on physical and chemical :::haract<:>ristics which determine the 
degree of c<J.r<o required in handling and disposal and the poten­
tial of the \lastes fer causing environmental degradation or 
public hc:l: ~r. h<:.z::irds, solid ''!c.st.es are categorized into ~ 
1.li2 groups: 

+a+--c.:mo~p--±··-~>'i:·s-1=es·--i;:~~~--an3 are lil11ite6 te these seli" 
'•lastee elttsaifiaii ""'. iuc~i-fkd-h:t4·E-PA-as-lnH!·arooue-wastee if'l • e 
8-FR~.--- E.~<-arep-;i.~~~a;;,y---~~ ~l'lehu~e the tell~ 

+i+-fi!UHcieip:.i-ar>..a-clel!!<'.Ot,4£J.-wa£'ltes eueh as sefltie t~f''·-'~­
i!'I'!J"• raw sewc~~---~i.oal toilet "''astes, iflfef'tie>~e 
medieal wast~~i!'lerater ashest aHa 

(ii) semmereial aad ind>lst~~l wastes sueh as slua'!Je9-~ 
air a!'ld water po:H.I:Itiey, eontrel e~ipmeH1:o, ashes aAd du:;~ts fre111 
iHeiReraters aHa air pellutisf'l eef!tFel ae'l'iees, ea11stiee, aeids, 
waste eaemioale, flai!'lt elud'!Jes 1 spel'lt eleaain"l fluies an~ 
'el'lts, petrole~ wastes, di~rdea ehemieal ee!'ltaiRers, ehemieal 
fertilisers, fleetieides, al'!a disea~aed ~flriRsed ~estieiae esl'l 
taiAers. 

~ill. Group II wastes include decomposable wastes and 
mixed solid wastes containing decomposable material but exclude 
regulated hazardous wastes. Examples include, but are not limit­
ed to, the following: 

( i) municipal and domestic ~ wastes such as garbage and 
putrescible organic materials, paper, cardboard, cloth, glass, 
metal, plastics, street sweepings, yard and garden wastes, di­
gested sewage treatment sludges, water treatment sludges, ashes, 
dead animals, offal, discarded appliances, abandoned automobiles, 
and hospital and medical facility wastes, provided that infec­
tious medieal wastes have been steFilii!!ed er safely eeHtaiRee 
rendered non-infectious to prevent the danger of diseasei and 

(ii) commercial and industrial~ wastes such as packag­
ing materials, liquid or solid industrial process wastes which 
are chemically or biologically decomposable, crop residues, 
manure, chemical fertilizers. construction and demolition wastes, 
asphalt. and emptied pesticide containers which have been triple 
rinsed or processed by methods approved by the department. 
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fetlQl Group III wastes include wood wastes and non-water 
soluble, eesen~ially iReFe solids. Examples include, but are not 
limited to, the following: 

(i)-(iii) Remain the same. 
1£1 Clean fill is not regulated under this subchapter. 

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14.504 PISPQSAL 9ffB fACILITY CLASSIFICATIONS 
(1) Disposal ~ facilities are classified according to 

their respective abilities to handle various types of solid 
waste. Systems of acceptable disposal may entail containment of 
waste with assured protection against leachate migration or may 
take advantage of natural treatment processes such as evapora­
tion, chemical and microbiological degradation, filtration, 
adsorption and attenuation. Solid waste management facilities 
may involve ponds, pits, lagoons, land spreading areas, impound­
ments, or landfills. Although ~ facilities are broadly 
classified as to the solid waste groups they may accept, specific 
restrictions may be placed by the department on individual dis­
posal ~ ~ or disposal areas. As an example, many Class 
II landfills may not be acceptable ~ ~ for the disposal 
of Group II liquids or sludges. such restrictions, it any are 
warranted, shall be specified on the solid waste management 
system license. 

(2) There are ~ ~ types of disposal ~ facili­
ties: Glass I, Class II and class III. 

(a) Generally, sites lieeneed as e Slees I site 111ay eeee19t 
selie waste frem Gr~ps I, II and III, s~eft a site ~e~ally is 
able ~e aeee19~ all llinds ef selid waste. 

fb+!Al Generally, ~ facilities licensed to operate as 
Class II solid waste management system£ s4-tee are capable of 
receiving Group II and Group III wastes but not Greap I 1 eF 

regulated hazardous, wastes. Household~~~ although it 
may contain some G!'eY19 I eslid household hazardous waste or other 
non-regulated hazardous waste, may be disposed of at class II 
M-t;es landfills. 

fet!Ql ~ Facilities licensed as Class III ~ lAnQ= 
~ may accept only Group III wastes which are primarily inert 
wastes. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14.505 STAHDARPS FQR SOLID WASTE 9ISP9SA~ SlTBS HAN)GE­
MBNT FACILITIES (1) There are a RYMBe~ ef locational and design 
requirements with which all ~bree ei•e both facility classifica­
tions must comply. In addition, there are other requirements 
that are applicable only to specific classifications. The gener­
al locational requirements that all ~ facilities must meet 
include: 

(a) A sufficient acreage of suitabl~ land ~ must be 
available for ~ solid waste die~eeel area management; 

(b) Remains the same. 
(c) ~ Facilities may not be located in a 100 year 

floodplain; 
(d) &He& Facilitie!!! may be located only in areas which 
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will prevent the pollution of ground and surface waters and 
public ~ and private water supply systems; 

(e) Drainage structures must be installed where necessary 
to prevent surface runoff from entering dis13sBal area wast(' 
management areas; 

(f) Where underlying geological fot1llations contain rock 
fractures or fissures which may lead to pollution of the ground 
water or areas in which springs exist that are hydraulically con­
nected to ~ ~ prnposed ~ disposal facility, only Class III 
~ disposal facilities may be approved; and 

(g) Sit.es sl\all Facilities must be located to allow for 
reclamation and reuse Of the land. 

( 2) GeAeral sail aRe l'lye!'e!Jeole!Jieal re~l:l:iremeH~e. '!'fie 
felle•,.·iFIIJ table shall be ~:~:see ill e..,aluatifl9 tl\e Hatl:l:ral site 
efiaraeteristieo of prel3esee sslid >laste aispesal systems aHd iA 
elassityiHIJ eiS!3BSal sites. He~e¥er, dispeeal site leeations UA 
able te meet these eriteria may still be used, previain!J tfiat tfie 
afleratienal aHd mainteH<mee 13laF1 eentains sutfieient iHfsrmatier. 
te demenstrate tfiat sur£aee and ~suHdwetere will be !3Peteetee to 
tfie same de!Jree as tbese ei~ee able te meet tfie eriterie ef ~fie 
fsllewiAIJ £able. The plan must een~ain detailed aese~i13tiens &f 
the ~~as£e treatltleHt f!)reeeauree, imf3e-eable liAe~s 1 leaehate 
eentrel eyeeeme er e~be1!' BH1Jinee1!'ea eye~ems wfiieh may se u~ilieed 
in tl\e dieJlesal sys£em, Wl'lere tae re!fuiremel'lts reiJa1!'aiHIJ f3erlftc 
aeilit~ ana aepth te wa~e~ £able eaHHet be lftet, the def3art~t~ent 
may reEJUire ~fiat tae aisf3esal faeility inehtde }!'revieiel'ls fer 
msHita!'iHEJ leael\a£e aHd EJrB"!Hawa£er. 'Phis meHiteriniJ vill be 
reEJuired fer all Class I aisf~ssal sites unaele £e meet the re 
s£rie~ieHs. 

C!'Heria I H HI 

Sail Ty13e en, Cll, 81., fHI1 91.} Ml., cw, GP, s~·. 

sc, ce sn, GM SP 

Per~t~eability (vertieal and lateral) 

81ft per see 
Feet fler yea!!' K "" 1 1{ • 1 te Hl35 II :> 103S 

llatet' Table HHl teet Hl te 20 feet tlet 

OH er!Janie elals sf meai~m te hiEJft 13laetiei£y, er~anie silt~ 
CH iHerEJanie elays sf hiEJfi 13lae~ieity, fat elays 
CL iHsrEJBRie elays ef lew £e meaiu111 plas~iei~y, IJ!'aYelly elays, 
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saRay elays 1 ailEy elaye 1 leal'\ slays 
sc elayey eaRae 1 sal'ld elay 111inE~tl!'es 
GC elayey ~l!'avels 1 ~l!'a·,•el ea!'la elay lllil~HI!'es 
MH il'lel!'~aRie ei1Es 1 111ieaeeees sl!' aiai=eMaee&as 1 fiRe saRdy el!' 

sili=y eeile, elaet;ie sili=s 
KL iRer~al'lie sili=e aRe very fiRe saRds 1 :l'eelt fleer I silty e r 

elayey fifte BBI'IBB eJ' elayey silts with sli~,Jfit plas 
~ 

OL eJ"~BI'Iie eilt;s 1 al'ld er~aftie silt; slays sf le\f fllastieH:y 
Gil silty SBI'IBB 1 EUtltli eili= llliftH'!!'BS 
GM sil'Ey ~,Jravele 1 l)tNlVel eaftd silt lllileWree 
GW well ~,Jl'aaea ~l!'a¥ele el!' ~Jra¥el eal\d lllil~~tree 1 lit;tle Bl!' ne 

#l'le9 
GP peel!'ly ~raded IJ!!'e¥ele er ~avel sal'la 111iMtareel li'Etle el!' Re 

H-Res 
SW \••ell IJl'SBBS BBftSS 91!' !JI!'BVBlly BBRBB1 li'E'Ele Bl!' RB f:ii"BS 
SP peel!'ly ~Paded BBRBB BP !JPBVBlly BBftBs 1 lit;tle BP RB fiRes 

f3+1ll Special requirements include: 
(a) Class I eit;es. Si~ee FA~ilities licensed and operated 

as Class I sites II landfills must confine solid waste and leach­
ate to the disposal ~ facility. unless department approval is 
obtsined for treatment at anotber facility. If there is a poten­
tial for leachate migration, it must be demonstrated to the 
satisfaction of the department that leachate will only migrate to 
underlying formations which have no hydraulic continuity with any 
state waters according to the criteria specified in [RULE Il. 

(b) Class II ei:,eso Adequate separation of Group II wastes 
from underlying· or adjacent water must be provided. The extent of 
the separation required ~ mY4t be established on a case-by­
case basis, considering terrain. al'ld ~he type of underlying soil 
formations, and facility design. 

Ccl Tbe following airport safety requirements apply to all 
facilities which manage Group II waste: 

Cil Facilities may not be located or operated within 
10,000 feet !3.048 meters\ of any airport runway used by turbojet 
aj,;,;:cratt or within 5,000 feet (1,524 meters> ot any airport 
t.IJIJ.Way used by only piston-tYPe aircraft unless the owner or 
operator can demonstrate to tbe department's satisfaction that 
the facility is desianed and can be operated so that it does not 
pose a bird hazard to aircraft. That demonstration must be 
submitted to the department and the Federal Aviation Administra­
tion IFAAl and placed in the facility's operating record. 

<iil An owner or operator proposing to license a facility 
or a lateral expansion within a five mile radius of any airport 
runway end used by turbojet or piston-type aircraft must notify 
the affected airport and the fAA. 

Ciiil The owner or operator Cor applicant in the case of a 
new license application> must submit copies of the reguired 
notifications and responses received from the affected airport 
and FAb witoin 30 days of the date they were sent or received. 

ldl New disposal units or lateral e>epansions may not be 
located in wetlands. 

Cel New disposal units or lateral expansions may not be 
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located within 200 feet (60 meters) of a fault that has had 
displacement in Holocene time unless the owner or operator demon­
strates to the department that an alternative setback distance of 
less than 200 feet C60 meters) will prevent damage to the struc­
tural integrity of the disposal unit and will be protective of 
human health and the environment. 

Cfl Class II disposal units or lateral expansions may not 
be located in seismic impact zones. unless the owner or operator 
demonstrates to the department that all containment structures, 
including liners. leachate collection and removal systems. and 
surface water control systems. are designed to resist the maximyrn 
horizontal acceleration in lithitied earth material for the site. 

(g l Owners or operators gt new Class II disposal units, 
existing Class II disposal units. and lateral expansions locateQ 
in an unstable area must demonstrate to the department that 
engineering measures have been incorporated into the unit's 
design to ensure that the integrity of the structural components 
of the landfill unit will not be disrupted. The department will 
consider the following factors. at a minimum. when determining 
whether an area is unstable; 

Cil On-si~~ or local soil condition~~m~ result in 
significant 9ifferential settling; 

Ciil On-site or local geologic or geomorphic features; and 
riiil On-site or local human-made features or events (both 

surface and subsurface!. 
lhl Cil Existing facilities that cannot make the demonstra­

tion specified in (?l lcl pertaining to airports. (1) lcl pertain­
ing to floodplains, or (2) lgl pertaining to unstable areas, must 
close by October 9. 1996, in accordance with fRULE IIJ and 
conduct t'OSt-closure activities in accordance with [RULE III1. 

Ciil The deadline for closyre required by ChlCil of this 
rule may be extended up to two years if the owner or Qperator 
demonstrates to the department that: 

CAl There is no available waste management alternative; and 
<Bl There is no immediate thkeat to human health and the 

environment. 
Cil Owners and operators §hould be aware that Montana has 

local water quality protection districts. This protection pro­
gram may impose additional requirements qn owners or operatQrs of 
solid waste management systems other than thQse set forth in this 
subchapter. 

fe+lil Class III si~es. Wftile sueh si~es eannet landfills 
may not be located on the banks of or in a live or intermittent 
stream, ~hey may be SJ'Ifl'Pevea fe:r; ru;: water saturated areas, such 
as marshes or deep gravel pits which contain exposed groundwater. 
AUTH; 75-10-204, MCA; IMP: 75-10-204, MCA 

16. 14. 508 APPLICATION FOR tlml !11\ZARDOYS SOLID WASTE MAN­
AGEMENT SYSTEM LICENSE Any ~ owner or operator wishing to 
establish a l'ISR fial!laPEleus solid waste management system shall 
first submit an original application an9 three copiE)s for a 
license to the department. The application must be signed by the 
person responsible for the overall operation of the facility. 
The department shall furnish application forms to interested 
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persons. Such forms shall require at least the following infor­
mation: 

(1) Remains the same. 
(2) legal and general description and ownership status of 

the proposed locations. including the land owner's mupe and 
address; 

(31 documentation of ownership of the property or documen­
tation demonstrating that the applicant has the right to operate 
a solid waste management system on the property, 

~L!l total acreage of proposed ~ facility; 
f4+12l population size and centers to be served by the pro­

posed ~ facility; 
(6) name. address. and location of any public airports 

within five miles of the proposed facility: 
( 7 l location of any lakes, rivers. streams, springs, or 

bogs, onsite or within two miles of the facility boundary: 
(8) facility location in relation to the base floodplain of 

nearby drainages; 
+5+~ pertinent water quality information; 
+&TllQl geological. hydrological. and soil informatio~~ 

including at least the following: 
Cal Class II disposal facilities myst submit geological, 

hydrological. and soil information that includes the following at 
a minimUI!l: 

Cil a hydrogeological and soils study as specified in 
16.14.703; 

Ciil types and regional thickness of unconsolidated soils 
materials; 

Ciiil types and regional thickness of consolidated bedrock 
materials; 

r i vl regional and local geologic structure, including 
bedrock strike and dip. and fracture patterns: 

Cvl geological hazards including but not ;Limited to slope 
stability. faulting. folding. rockfall. landslides. subsidence. 
or erosion potential. that may affect the design and operation of 
toe facility for solid waste management; 

Cvil depth to and thickness of perched groundwater zones 
and uppermost aquifers: 

(viil information regarding any domestic wells within one 
mile of the site boundary. including well location. well depth, 
depth to water. screened intervals. yields and aquifers tapped: 

Cviiil an evaluation of the potential for impacts to exist­
ing surface water and groundwater quality from the proposed 
facility for solid waste management; 

(bl Transfer station and Class III disposal facility appli­
cations are required to submit sufficient soils. hydrologic and 
geologic information so :tbat the department can evaluate the 
p~oposed safety and environmental impact of the proposed design: 

~llll present uses ot adjacent lands and the owner's name 
and current address; 

+Stllll ~oning information; 
CPl site maps and plans, drawn to a convenient common 

scale, that show the location and dimensions of any planned 
excavations. buildings, roads. fencing. access, or other struc-
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tures proPosed on-site; 
(14) in addition to the above reauired site plan. all 

facilities which manage Group II waste must submit technical 
design sPecifications and a site plan that includes the follow­
ing: 

1£1 the type, quantity. and location of any material that 
will be required tor use as a daily and intermediate cover over 
the life of the site and facility; 

(bl the type and quantity of any material that will be 
required for use as liner material or final cover. including its 
compaction density and moisture content specifications. the 
design permeability. and construction quality control and con­
struction quality assurance plans: 

lcl the location and depth of cut for any liners; 
(dl the loc~tion and depths of any proposed fill or pro­

cessing areas; 
(el the l<'>ciltion, dimensions, and grades of any surface 

water diversion structures; 
(fl th~ location and dimensions of any surface water con­

tainment structures. including those designed to impound contami­
nated runoff leachate, sludge. or liquids for evaporative treat­
ment; 

(gl the location of any proposed monitoring points for 
surface w~tet. groundwater quality, and explosive gases; 

(hl the location. tyne. and dimensions of any fencing to be 
placed on-site; 

(il the final contours and grades of any fill surface after 
closu~; 

(jl the location of each discrete phase of development: 
(kl the design details and specifications of any final cap, 

liner and leachate collection and removal system. including 
construction quality control and assurance plans and testing for 
construction of these elements of design; 

Cll a location map showing all the proposed structures anq 
areas for unloading, baling, compacting. storage. and loadino, 
including the dimensions. elevations, and floor plans for these 
structures and areas. including the general process flow; and 

(ml the design details and specifications of the facility's 
drainage, septic and water supply systems; 

f9+i.ldl other maps, drawings, et.e., if neeeesary related to 
the design or environmental impact of the proposed facility; 

f±B+llQl name and address of individual operator; ~ 
~l11l proposed operation and maintenance plan~~ 
!18 l other information necessary for the department to 

comply with the Montana Environmental Policy Act (MEPAl . Title 
75, Chapter 1, parts 1-3, MCA; 

(19) closure and post-closure care plans; anQ 
(20) financial assurance required by [RULE IV]. 

AUTH: 75-10-204, 75-10-221, MCA; IMP: 75-10-204 1 75-10-221, MCA 

16.14.509 OPEBATION AND MAINTENANCE PLAN REQUIREMENTS 
( 1) Each proposed solid waste management system will be 

evaluated on a case-by-case basis, taking into consideration the 
physical characteristics of the eis~esal sit.e system. the types 
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and amounts of wastes, and the operation and maintenance plan for 
that system. 

(2) The operation and maintenance plan shall include: 
(a) if for use by the public, what days and times the 

faeilHvy components of the system will be open; 
(b)-(g) Remain the same. 
(h) plan for reclamation of the disposal ~ facilitY and 

the land's ultimate use as required under fRULE IIJ. 
Cil any methane monitoring olans required under ARM 

16.14.521: 
Cil any groundwater monitoring plan reauirecl under ARM 

16.14.701. et. seq.; and 
Ckl any plans required for cgmposting or for handling of 

special waste streams. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14. 514 APPEAL OF DENIAL OR REVOCATION ( 1) If the 
department's final decision is to deny the license application or 
to revoke an existing license to operate a solid waste management 
system BP a lieense ee ~~epere &ae~de~s ~ee~e, the applicant 
(or licensee) and the local health officer have an opportunity to 
appeal the decision to the board. The department shall inform 
them of this right in the letter of denial or revocation. An 
appeal, if one is sought, must be filed with the board within 30 
days after the notice of denial or revocation of license is 
received. 

(2) If the department issues a license but the local health 
officer refuses to validate it, the applicant or any person 
aggrieved by the local health officer's decision may appeal thg 
local health officer's decision to the board. An appeal must be 
filed within 30 days after receipt of written notice of the ~ 
health officer's decision. 

(3) The act does not provide ehe p~hlie third parties with 
the right of appeal to the board from a decision made by the 
department aRe the leeal heal~ ef!ieeP to issue. revoke. or deny 
a license. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-223, 75-10-224, MCA 

16.14.516 PYRATION OF LICEHSE ill Solid waste management 
system licenses aftd haeapde~s -see tpanepere lieenses, enee 
issued, r-in ift effeue WiHl at:!! valid through the June 30 
following the date of issuance. unless earlier surrendered by the 
licensee or ~ revoked by the department in accordance with 
75-10-224, MCA. 

C2l Licenses may be renewed on an annual basis by submis­
sion of an applicqtion for renewal and payment of fees as speci­
fied in ABM 16.14.405. 

1.ll Licenses are not transferable to other pereef!e er 
locations. 

(4) Facilities must be constructed and operated within five 
years of the original date of license issuance or else re-apply 
for a new license. regardless of wbether license repewal fees 
have beep pqid. 
AUTH: 75-10-204, MCA; IMP: 7~-10-204, 75-10-221, MCA 
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16.14.520 GENERAL OPERATIONAL AND MAINTENANCE REQUIREMENTS 
SOLID WASTE MANAGEMENT SYSTEMS (l) Remains the same. 

(2) Open burning at all ~ facilities is prohibited 
unless a permit has been obtained from the department. 

C3 l Open burning must be conducted in accordance with rules 
adopted by the department regulating open burning found in ARM 
16.8.1301-16.8.1308. 

+'3-t.L.il Dumping of solid waste efta.H ll!illll. be confined to 
areas within the disposal ~ facility that can be effectively 
maintained and operated in accordance with this subchapter. This 
~must be controlled by supervision, fencing, signs or simi­
lar means approved by the department. 

{5) owners or operators of all solid waste management 
systems must control public access and prevent unauthorized 
vehicular traffic and illegal dumping of wastes by using artifi­
cial barriers 1 natural barriers, or both I as appropriate to 
protect human health and the environment. 

(4) Remains the same but is renumbered (6). 
fS+il.l Flies aHa et:fier htaeets, as \•'ell ae peaents, sl\all 

l:le effeeHvely eent!'ellea. 0\olners or operators of all solid 
waste management systems must prevent or control on-site popula­
tions of disease vectors using techniques appropriate for the 
protection of human health and the environment. 

+67~ Salvaging of materials at all ~ facilities is 
expressly prohibited unless the lieensee owner or operator demon­
strates to the department's satisfaction that it can be done 
pre}3erly in a manner protective of human htalth and the environ­
l!!!ill.t. 

(9) The department hereby adopts and incorporates by refer­
ence ARM 16.8.1301-1308, which set standards for open burning. 
copies of ARM 16.8.1301-1308 are available from the department's 
Solid and Hazardous Waste Bureau. cogswell Building, Helena. MT 
59620 ( (406) 444-1430]. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14. 521 SPECIFIC OPERATIONAL AND MAINTENANCE REQUIREMENTS 
SOLID WASTE MANAGEMENT SYSTEMS (1) (a) D~e te tfie fiaearde~s 

natlire ef tfie waste t:fiat may be }3Peee!!lsee at Slass I eit:es, 
gtriet su~ervisien is !'e~uiree wfieH g~efi sites are e~en. Sites 
sfiall l:le :!'ef!eed t:e }3reveHt: ~na~thel'ieea aeeess. 

(b) All Slass I sites lisi~~ laHEifillin~ metfieas sfiall sever 
Cro~l" I wastes vit:fi a millim~m ef t;o;el''e (12) inefies sf s~itable 
eartfi e<,.,.er material after eaeft eperatin!J aay ana at least fe~r 
(4) feet sf eartfi eever mate£ial \,itfiill ene \~eelt afte£ tfie fiRai 
de}3esit ef selia '*'aste, 'l'fiese ste~s lft~st l:le talten Ullless tfie 
ele}3art:lltent is satisfied tfiat tile lieeR!!Iee fias sfievn !JeBEl eau"e 
for net: eeveriAEJ. 

(e) llfiere stloler selia wast:e maHa~elftent ftletfisas are }3l"e~esee 
ts aisf3sse ef GrsU}3 I wastes, tfie el9e£ation aREI mainteRanee yolaF. 
must aemenst£ate t:e tfie Ele}3art:!llent 1 e satisfaetien that sueli 
Elis}3esal metfieas }3ese !'Is aafl'iJer te mafl arui tfie ePwireflment:. 
Grolip II ••astes ais}3eseEl at Class I sites shall satisfy all Class 
II aispssal re~~irements. 

+27-(a) All Class II 5-i-tes facilit:j.es using landfilling 
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methods shall compact and cover solid waste with a layer of at 
least six inches of approved earth cover material at the end of 
each operating day <H'lil a'E least: t:we feet ef aJ'pre•.-eil eartfi ee'+'er 
material ·witfiiR eRe weelt af'Eer tfie fiRal ilepeait; ef aeliil waste 
at: afly per'tiefl ef t.ee sit;e or at more frequent iptervals if 
necessary to control disease vectors, fires, odors, blowing 
litter. and scavenging. Alterpative daily cover materials such 
as geotextile fabrics. foams. cqmpost, or other materials may be 
used in place of the six inches of approved earthen cover materi­
al only when agproved by the department. The use of alternative 
daily cover materials l!IUSt be done under a plan of operations 
approved of in advance by the department. The plan of operations 
for the use of alternative daily cover materials must ipclude 
provisions for the application of six inches of approved earthen 
cover material at least once per week. The owner or operator 
must demonstrate to the gepartment that the alternative material 
and thickness control disease vectors. fires, odors, blowing 
l,_i tter, and scavenging without presenting a threat to human 
health and the environment. Any portion of a Class II landfill 
unit that will not receive additional waste within 90 days must 
have an intermec;liate cover of at least one foot of aJ2l2roved 
earthen materials. These steps must be taken unless the depart­
ment is satisfied that the licensee has shown good cause for not 
covering. 

(b) Remains the same. 
(c) Sieee shell Landfills must be fenced to prevent unau­

thorized access and ~ ~ be supervised when open. 
(d) Where ref~ee eeneaiftere transfer stations are utilized 

as part of a management system for Group II solid wastes, all 
containers ~ ~ be maintained and kept in a sanitary manner 
and emptied at least once a week. 

lel Qwners or operators of all Class II landfill upits must 
implement a program at the facility for detecting and preventing 
the disposal of regulated hazardous wastes or polychlorinated 
biphenyls !PCB! wastes. This program must include. at a minimum: 

til Random inspections of incgmipg loads unless the owner 
or operator takes other steps to epsure that ipcoming loags do 
not contain regulated hazardous wastes or pee wastes: 

Iii! Records of any inspeetiops; 
liiil Iraining of (ocility personnel to recognize regulated 

hazardous waste and PCB wastes; and 
Civl Notification of the department if a regulated hazard­

ous waste or PCB waste is discovered at the facility. 
Cfl owners or operators of all Class II lapdfill units must 

ensure that: 
I i l The concentration of methane gas generated by the 

facility does not exceed 25 percent of the lower explosive limit 
for methane in facility structures <excluding gas control or 
recov~ry system components) ; and 

liil The concentr§tion of methane gas does not exceed the 
lower explosive limit tor methane at the facility prop~rty bound­
~ 

Cgl Owners or operators of all Class II landfill units must 
implement a departmept approved routine methane monitoring pro 
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gram that ensures that the standards of lfl of this subsection 
are met and that meets the following requirements: 

C i l The type and frequency of monitoring must be determined 
based on the following factors: 

CAl Soil conditions; 
CBl The hydrogeologic conditions surrounding the facility; 
ICl The hydraulic conditions surrounding the facility; and 
IPl The location of facility structures and property bound-
~ 

Ciil The minimum frequency of monitoring must be quarterly. 
lhl If methane gas levels exceeding the limits specifieq in 

(f) of this subsection are detected. the owner or operator must: 
C il Inunediately take all necessary steps to ensure protec­

tion of human health and notify the 3tate director; 
liil Within seven d~ys of detection. place in the operating 

record and notify the department in writing of the methane gas 
levels detected and a description of the steps taken to protect 
human health; and 

Ciiil Within 60 days of detection. implement a department 
approved remediation plan for the methane gas releases. place a 
copy of the plan in the operating record. and notify the depa~t­
ment that the plan has been implemented. The plan shall describe 
the nature and extent of the p~oblem and the proposed remedy. 

I i l owners or operators of all solid waste management 
systems must ensure that the units do not violate any applicable 
requirements developed under a state implementation plan ISIPl 
approved or promulgated by the EPA ad!ninistrator PUrsuant to 
section 110 of the Clean Air Act. as amended. 

Cil owners or oPerators of all Class II disposal units must 
design. construct, and maintain: 

lil A run-on control system to prevent flow onto the active 
portion of the landfill during the peak discharge from a 25-year 
~ 

liil A rup-off control system from the active portion of the 
landfill to collect and control at least the water volume result­
ing from a 24-hour. 25-year storm. 

lkl Run-off from the active portion of the disposal unit 
must be hapdled in accordance with Cll of this subsection. 

Ill Class II disposal units may not: 
( i l cause a discharge of pollutants into waters of the 

United State§. including wetlands. that violates any requirements 
of the federal Clean Water Act. including. but not limited to, 
the patiopal pollutant discharge elimination system INPDESl 
requirements, pursuant to section 402 or the Montana pollutant 
discharge elimination system IMPDES) requirements found in ARM 
16.20.1301 et seq. 

liil cause the discharge of a nonpoint source of pollution 
to waters of the United States. including wetlands. that violates 
any requirement Qf ap area-wide or state-wide water quality 
management plan that has beep approved under section 208 or 319 
of the federal Clean Water Act, as amended. 

(ml lil Sulk or noncontaineri?:ed liquid waste may not be 
placed in Class II disposal units unless: 

CAl Approved of in advance by the department; apd 
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cal The waste is either: 
Cil household waste other than septic waste; or 
CIIl leachate or gas condensate derived from the disposal 

unit and the disposal unit. whether it is a new or existing 
gisposal or lateral expansion. and is designed with a composite 
liner and leachate collection system as described in £RULE IJ. 

(iil In order to obtain this exemption. the owner or opera­
tor must place a demonstration in tbe operating record showing 
that the congitions of CIIl have been met and notify the depart­
ment for prior approval. 

lnl Containers ho1ding liquid waste may not be placed in a 
Class II disposal unit unless: 

Cil The container is a small container similar in size to 
that normally found in household waste; 

Ciil The container is designed to hold liquids for use 
other than storage: or 

Cjiil Tbe waste is household waQte, 
(Ql Class II landtill facilities that receive 20.000 tons 

or more of waste per year my~t weigh or otherwise accuratel.v 
record all volumes of waste entering tbe facility. 

Cpl The owver or operator of a Class II disposal unit must 
record and retain at tbe facility or at an alt~rnative location 
approved by the department. an operating record containing the 
following information as it beCOmes available: 

til Any location restriction demonstration required under 
this subchapter: 

Cii> In§pection recorgs. training procedures. and notifi­
cation procedures required under tbis sub-chapter: 

(!iil Gas monitoring results from monitoring and any remed­
iation plans required by this sub-cbapter: 

c i vl Any fjesign f;locumentation for construction or the 
placement of ~eachpte or gas coD4ensate in a landfill unit as re­
quired under this sub-chapter; 

Cvl Any demonstration. certification. finding. monitor-
ing. testing. or analytical data required by department ground 
water monitoring regulations found in ARM 16.14.701. et. seq.; 

evil Closure and post-closure care plans and any monitor­
ing. testing, or analytical data regujred by tnis subchapter; 

Cviil Any cost estimates and Unancial assurance documenta­
tion required by this subcbapter; 

Cviiil Any information f;lemonstratinq compliance with and 
approval of the small community exemptign; and 

(ixl Any wpste quantity records required under this sub­
chapter. 

(ql The owner/operator must notify the department when the 
documents from !pl of this subsection have been placed in or 
added to the operating record. and all information contained in 
the operating record must be furnished to the department and be 
ll!S\ge av9ilable at all reasonable times for inspection by the 
department and the public. 

(il Notification and gepartment approval is required if the 
operating record is to be kept at a location other than the 
licensed facility. 

Ciil The operating record is considered to be part of the 
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solid waste managemerrt_!acility, regardless of its actual ghysi= 
cal location~must be made available at all reasonaple times 
for inou:>ec;_tio!) by the d@artment and the public. 

+37-.W_ Although Class III ~ landfills are not required 
to be eeve;;-eci cover was1:es in gisposal areas by earth materials 
daily, ~ the wastes sfta-'Hc must be covered f'le:r:iedieally at 
least quarterly with six_inches of a department approved earth~ 
cover mat~~,. 

(4) Remains the same but is renumbered (3). 
ill_j'k__gepartment herebv adopts and incorporates by refe:r;:­

~nce: 

Cal The standards governing water pollution discharges 
contained in the federal Clean Water Act and ARM 16.20.1301 et 
seq.; and 

(bl The standards governing nonpoint source pollutant 
discharges contained in Montana water guality management plans 
approved pursuant to sections 208 or 319 of the federal Clean 
water Act. 

(cl Copies of the Clean water Act, water quality management 
plans. and A.RM l6.20.p01 et seg. may be obtained from the 
department's Solid and Hazardous Waste Bureau, Cogswell Building. 
Helena. MT 59620 [(406) 444-14301. 
AUTH: 75-10-204, MCA; IMP; 75-10-204, MCA 

16.14.526 ENFORCEMENT 
(3) The department may 

who store, treat, transport 
violation of this subchapter 
MCA. 
AUTH: 75-10-204, MCA; IMP: 

(1)-(2) Remain the same. 
seek a civil penalty from persons 
or dispose of naearel.e~s waste in 
or Title 75, chapter 10, part 2, 

75-10-204, MCA 

16.14.701 PURPOSE AND APPLICABILITY (1) The purpose of 
this subchapter is to provide uniform standards for meni~ering 
ground water monitoring and corrective action at mHniei~al selid 
was~e lanel.fills ana e~ner dis~esal sites ~hat a~ any time aeee~t 
ed fie~seheld •Jaste, tnat •··ere in epera~ien as ef Oe~eeer 1, 1989, 
and tha~ serve a EJeegPa"'fiie area ~:ita a ~ef'~lat:ien ef 5, eee er 
mere f'lePsens Class II disPosal facilities. For purposes of ~is 
rule "Class II dispos"'l facility" has the !M!an.ing expressed in 
ARM 16,14.504. 

( 2 \ Compliance with the requirements of_____till. subchapte_r: 
must be_imP-lemepted according to the following schedule: 

li!.l__Ilnl_ess the department approves a smaU __ com_!Tl_Uni,_ty_exemQ= 
j:ion under fRULE___l__U§l J for disposal units that se]:"__y~ __ ggQ.<ll:_i!_Q[l_-:: 
i~ with a population of 4, 99__2_persons or less , __ _QJ__;LJ1elij__Q__}.f!!?_~ 
J_I units must be.~n compliance with this subcha_p1;:\'U:: and ini!:i£1 
sa111p].],rg must oe complet.ed Q0_g_re w~_§.t_g___.£i!DJ!? __ _Ql_~ __ j_n_ __ t,_r,_.-, 
unit.-
-~~~ _ _{_QL Exist ina Class II units and latel;"l;l.l exp_p_n§.i_Q_n_,; ___ _!bat. 
c;er~ _ _____gg_Qg_t:__aphic ?.:rea with a ~ti.Qn__g~__,__ooo .. gx;-~re .Q~l: ~: 
sons must be in comoliance wijJLAllJ~_rull.t:emeQj:s__g_Lthl.s subch;;u;_= 
_):er and have commenced grounQ_~Jl~t§'r monj.j;_ori,_ng_,_Qy______Q£_t-obE;>~2_._ 
1,993; and 

.Lcl Existing Clas~ispos~\HU_!_§____stll<!~laterA_L~ans_igns_ 
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that serve a geographic area with a population of 4.999 persons 
or less, unless they have successfully petitioned the department 
for a small community exemption as specified in fRVLE IC16l l must 
comply with this subchapter according to the following schedule: 

lil Existing Class II disposal units and lateral expan-
sions less than one mile from a drinking water intake !surface or 
subsurface) must be in compliance and have commenced ground water 
monitoring by october 9. 1994: 

( ii l Existing class II disposal units and lateral exoan­
sions greater than one mile but less than two miles from a drink­
~ater intake (surface or subsurface) must be in compliance 
~commen~~ ground water monitoring by October 9. 1995; 

(iii l Existing Class II disposal units and lateral exoan-­
sions greater than two miles from a drinking water intake Csur·­
face or subsurface) must be in compliance and have COl!lJ!Ienced 
ground water monitoring by Qctoper 9. 1996. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-207, MCA 

16.14.702 DEFINITIONS Unless the context requires other­
wise, in this part the following definitions apply: 

(l)-{3) Remain the same. 
(4) "Aquifer" means any geologic formntion, group of forma­

tions, or part of a formation ~ha~ has ~he abili~y ~e a~ere ana 
£~anemi£ wat.e~ ana een£aina euffieieA£ sa£u~aeee ~e~eable ma~~ 
z-ial 1>e sttseaiR a yield et at. leas~ eRe \JalleR pet? mi~e ef 
~a· .. ·at.er t.e wella er sp£iRIJB capable of yielding significant 
guantities ot ground water to wells or springs. 

(5) "Aquitard" means a geologic formation, group of forma­
tions, or part of a formation, exhibiting low permeability and 
having little or no intrinsic perrneabili:l;y. that is stratigraphi­
cally adjacent to one or more aquifers and through which praeei 
~virtually no water moves. The hydraulic conductivity within 
~ EO aquitard is much lower than in adjacent aquifers and is 
not sufficient to allow the completion of water supply wells 
within it. An aquitard is also Mse known as a "confining bed", 
"confining layer", or "confining unit". 

(§) "Assessment monitoring" means the monitoring that is 
required whenever a preventive action level has been detected in 
the ground water for one or more of the constituents in Table 1 
I ARM 16.14, 706). 

11.1 "Bentonite seal" is an imoervious layer of hydrated 
bentonite Ci.e. sodium montmorillonite) (e.g. granular or pow­
dered) placed between the well casing and the borehole wall. one 
to two feet above the filter/gravel pack adjacent to the screened 
interval for the purpose of sealing and restricting ground water 
movement to the particular aquifer/zone designated for monitoring 
in each well- The minimum sealing thickness must be one and one­
hslt_inches around the outside of the casing on all sides, except 
for driven wells in accordance with ARM 36.21.B06C2l. 

( 6) "Bea¥"Ei" 111eal'ta i;he beard at healt:h aREi eft·;ipenl!let'ltal 
seie"ees prewiEiea far iH 2 15 2194, MCA. 

(7)-(12) Remain the same but are renumbered (8)-(13}-
( 13) "De~ari:l!leRfi" 111eaHs t.lle ae~araaeftt ef healt!ll at'la eR•d 

f'finl!lental aeieHeea pl"arieee fer il'l 'i'itle 2, ehapt.er 15, part. i!l, 
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(14) Remains the same. 
( 15) "Bis13ese" er "Eiisj'lesal" meatls t!fie Eiieeharo::~e, il'lj ee 

tiel'l, dej'lesit, aumj'lil'lo::J, Sj'lillin!J, lealEin!J, er j'llaeil'lo::J ef any 
selia 1~aste inte S'l' ante the lana ee tfiat the eelia ~laete er any 
eenetitHen'io ef :ie may ent!er the ewrirel'l'l!letlt er be emittea il'lte 
tfie air or aieehar!Jed iAte any waters, il'lelHEiin!J !jreHt~Eiwat!er. 

(l5l "Detection monitoring" means the ground water monitor­
ing required by this subchapter. including sampling procedures 
specified in ARM 16.14.706(4). 

(16) Remains the same. 
(17) "Enforcement standard" means a numerical value ex­

pressing the concentration of a substance in ground water ~ 
gering assessment monitoring or corrective action. as specified 
in this subchapter wH.ieh is adej3teli bele~l !Hid aut:fierited by 75 
Hl 297 I !!CA. 

(18) "Existing unit" means any solid waste disposal unit. 
that is receiving solid waste as of October 9, 1993. and receivod 
it immediately prior to that date as well. Waste placement in 
existing units must be consistent with past operating practices 
or modified practices to ensure good management. 

(18) Remains the same but is renumbered (19). 
f"l-9+llQl "Filter pack/gravel pack" means a clean silica 

sand or sand and gravel mixture that is installed in the annular 
space between the borehole wall and the well screen or developed 
in-situ, extending an appropriate distance above and below the 
screen or monitoring devicefpoint, for the purpose of retaining 
and stabilizing the particles from the adjacent strata. 

~ll.ll "Ground water" means all water below ~ the 
.l.anQ surface. 

(221 "Ground water class" means a ground water cruality 
classification established in ARM 16.20.1002, 

(23) "Ground water quality standards" means the standards 
for ground water quality set forth in ARM 16.20.1003. 

+2-l+il.4.l "Grout" means an impervious or low permeability 
material placed in the annulus between the well casing or the 
riser pipe and the borehole wall to maintain the alignment of the 
casing and to act as a seal to prevent movement of ground water 
or surface water within the annular space. Alee means It also 
includes the material placed in a borehole to plug the borehole 
during abandonment. 

(22)-(25) Remain the same but are renumbered (25)-(28). 
(29) "Land application unit" means an area where wastes are 

applied onto or incorporated into the soil surface (excluding 
manure spreading operations) for agricultural purposes or for 
treatment and disposal. 

(26) Remains the same but is renumbered (30). 
f-i!-7tl1ll "Lateral expansion" means lie¥elepmet~t ef a:R aElje 

ee:Rt: eent:i~~eHe seliEl waste Elis~esal ~~e~erty er area eHt:siEle tfie 
eur!"eAt: area lieenseEl te 'l'eeei·~e eelili waste a horizontal expan­
sion of the waste bound~ries of an existing disposal unit. 

-R-8+.!2.ll "Leachate" means a liquid that has contacted, 
passed through or emerged from solid waste and contains soluble, 
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suspended, or mi•cible materials removed from such waste. 
(29) Remains the same but is renumbered (33). 
(39) "Ml;ll'lieiJ!IIl aelid wast.e lal'ldfill" meal'ls ar~y pt;~hliely er 

f!l!'ivat.ely ewl'led lal'lelfill er lal'ldfill Hl'lit. t-hat. reeeh·es l\el;laehela 
waet.e er et-her t-ypes ef waet.e 1 il'lelHElil'l~ ee-.ereial wast.e 1 1'1111'1 

haeardeHa a1Hd~e 1 al'ld il'ldHet.rial selid wast-e. ~he t.ePJB sees !'let 
il'leltide lal'ld applieat.iel'l Hl'lita 1 s~faee impeHI'Id!Ber~t, il'l~eetiel'l 
welle 1 er was*e piles. 

134) "Municioal solid waste landfill unit Cor MSWI,F unitl." 
means a discrete area of land or an excavation that receives 
hoysebold waste, and tbat is not a land application unit. surface 
impoun¢ment, injection well. or waste pile. A MSKLf unit also 
may receive other types of RCBA suktitle D wastes. such as com­
mercial solid waste. nonhazardous sludge, conditionally exernpt 
small quantity generator waste and industrial solid waste. Such 
a landfill may be publicly or privately owned. A M5WLF unit may 
be a new MSWI.F unit. an existing MS!LF unit or a lateral expan­
§.iQn_,_ 

(35l "New unit" means anv solid waste disposal unit that 
has not receiyed waste prior to Octoblr 9, 1993. 

(31)-(33) Remain the same but are renumbered (36)-(38). 
( 34) "Pel!'-11" IBBIIRe 111'1 i:ftdj,•}id\iel; fiJ!'III, pal!'ti'IBI!'Bhip; 

eempaH~ , aaaeeia~ien:, ee!!'!'e•at:ieft 1 eii!y, ~eWfl, leeal ,a·. I!!E"fl!11Sft'te:l 
ei'I>Eiey 1 er al'ly ethel!' ge • ei!'I'IIBell'l!al er pri•:ate e11eiey, whe'l!bell!' 
er~al'lieea fer pre~i'l! er l'la'l!. 

(35) Remains the same but is renumbered (39). 
~.Li.!il. "Point of standards application" means the specif­

ic location, depth or distance from a facility, activity or 
practice at which the concentration of a substance in ground 
water is measured for purposes of determining whether a ground 
water quality standard, a statistically significant increase over 
background, a preventive action limit or an enforcement standard 
has been attained or exceeded. 

(37) Remains the saae but is renumbered (41). 
+3-8-t-l.ill "Preventive action limit (PAL)" means a numerical 

value expressing the maximum allqwable concentration of a sub­
stance in ground water, triggering assessment monitoring, The 
PAL is equal to the enforcement standard, or a statistically 
significant increase aboye blckqrQUnd concentration, or a statis­
tically significant decretse in pH. 

(39) Remains the same but is renumbered (43). 
!44) "Qualified ground water scientist" is a scientist or 

engineer who has received a baccalaureate or post-graduate degree 
in the natural sciences or engineering pnd has sufficient train­
ing and experience in ground water hydrology and related fields 
as may be demonstrated by state registration. professional cer­
tit,ications, or completion of pccredit§d university programs that 
enable that individual to make sound professional judgments 
reg,rdinq qroyng Water monitoring. Contaminant fate and trans­
port, and corrective action. 

(40)-(41) Remain the same but are renumbered (45)-(46). 
!471 "Surface iumoundlllent" means a facility or part of a 

facility that is a natural topographic depression. human-made 
excavation, or diked area formed primarily of earthen materials 
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(although it may be lined with human-made materials), is designed 
to hold an accumulation of liquid wastes or wastes containing 
free liquids and is not an injection well. Examples of surface 
impoundments are holding. storage. settling. and aeration pits. 
ponds. and lagoons. 

(42)-(43) Remain the same but are renumbered (48)-(49). 
(50) "Unit" means a discrete area of land or an excavation 

used for the landfilling or other disposal of solid waste. 
( 511 "Uppermost aquifer" means the geologic formation 

nearest the natural ground surface that is an aguifet. as well as 
lower aquifers that are hydraulically interconnected with this 
aquifer within the facility's propertY boundary. 

(44)-(46) Remain the same but are renumbered (52)-(54). 
AUTH: 75-10-204, MCA; IMP: 75-10-404, 75-10-207, MCA 

16.14.703 HYDROGEOLOGICAL AND SOILS STUDY (1) All facili­
ties Elesi'JRat.ea l9y 75 Hl ;ao7 ( 1) , Me,;, required to monitor ground 
water are required to prepare a site specific hydrogeological and 
soils report of the facility. Four copies of the report must be 
transmitted to the department. The report must contain sufficient 
data and plans to provide the department with a sound basis to 
determine the adequacy of the proposed ground water monitoring 
system. At a minimum, the scope of each report will include the 
following components: 

(a) The owner or operator shall conduct a program to evalu­
ate hydrogeologic conditions at the facility. This program shall 
provide the following information: 

(i) A description of the regional and facility specific 
geologic and hydrogeologic characteristics affecting ground water 
flow beneath the facility, including: 

(A)-(F) Remain the same. 
(G) characterization of seasonal variations in the 

groundwater flow regime; 8ftd 
(H) resource value of the uppermost aquifer~~ 
(l) identification and description of the confining 

layers present. both above and below the saturated zone(sl. 
(ii) An analysis of any topographic features that might 

influence the ground water flow system (springs, sinkholes, 
lineaments, outcrops, rivers, and other surface water or topo­
graphical features. 

(iii) Based on field data, tests, and cores, preparation of 
a representative and accurate classification and description of 
the hydrogeologic units which overlie the uppermost aquifer or 
~ may be part of the leachate migration pathways at the 
facility (including saturated and unsaturated units), including: 

(A) hydraulic conductivity. effective porosity. and 
porosity (from slug testing, pumping tests or laboratory meth­
ods); 

(B)-(D) Remain the same. 
(iv) Based on field studies and cores, structural geology 

and hydrogeological cross sections \:ill l9e ~~e~area showing the 
extent (depth, thickness, lateral extent) of hydrogeological 
units which may be part of the leachate migration pathways and 
identifying: 
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(A) laterally extensive and hydrogeologically significant 
sand and gravel layers in unconsolidated deposits~~ 

(B) cross sections should include significant aquifers 
beneath the uppermost aquifer, particularly if the uppermost 
aquifer is thin or laterallY discontinuous. as well as applicable 
confining layers; 

(C)-(F) Remain the same. 
{v) Remains the same. 
(vi) A description of manmade influences that may affect 

the hydrogeology of the site {schedules and volumes of production 
for local water supply wells, pipelines, drains, ditches, septic 
tanks, etc.), 

(vii)-(ix) Remain the same. 
(X) 'i'he ewRe!' eJ!' epera'teJ!' !!hall eeft!ittet a !"!!'6'!J!!'AIII 'te 

ehaYae'teJ!'iee characterization of the soil and rock units above 
the water table in the vicinity of the landfillr Seeh efiapaeteJ!' 
iea'tieft efiall iRelese , including, but not 9e limited to, the 
following information: 

{A)-(B) Remain the same. 
(C) YnSaturated zone hydraulic conductivity; 
(D)-(J) Remain the same. 
(K) soil boring information !Mist: 8e gathered in the 

following manner: 
(I)-{II) Remain the same. 
{III) Sufficient soil borings must be done to define the 

soil and bedrock conditions wi'tfiift the areas J!'e~ires iR see'tieR 
(a) (v) (O) sf 'this rele. The initial drilling must include bor­
ings positioned throughout the site; within each geomorphic 
feature including ridges, knolls, depressions, and drainage 
swales; and within any geophysical anomalies already identified. 
The minimum required number of borings for this initial drilling 
is as follows: 

0-10 acres 
11-20 acres 
20-40 acres 

41 or more acres 

15 borings 
add one boring per additional acre 
add one boring per additional two 
acres 
add one boring per additional four 
acres 

Seventy five per cent (75t) of the required number of boring may 
be conducted with a backhoe to a depth of ten (10) feet. 

(IV)-(VI) Remain the same. 
(xi) Remains the same. 
(b) Remains the same. 
(c) The hydrogeological and soils report must be completed 

for new and existing facilities as ElefiRe!i ift 75 lQ 297, neA, 
within the following time frames: 

(i)-(ii) Remain the same. 
(iii) el!istift'!J facilities which serve a geographic area with 

a population of 5.000 or more persons that accepted solid waste 
after october 1, 1989, and aPe eerl!'eRtly til'ldeJ!',eift'!J eleeere ~ 
ceased taking waste prior to october 9. 1993. must submit to the 
department a complete report. The report must be submitted no 
later than one year after the department requests the report. 
Closure will not be final until the department approves of the 
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report. 
ld\ A work plan must be submitted to the department for 

approval at least 180 days in advance of any applicable deadline 
specified in ARM 16.14.701(2). 
AUTH: 75-10-204(5), MCA; IMP; 75-10-204, 75-lQ-207, MCA 

16.14.704 LOCATION AND NUMBER OF MONITORING WELLS 
(1) The background groundwater quality monitoring well(s) 

must be located so as to monitor the quality of ground water 
representative of the ground water enterifi'J the faeility · .. •agte 
dis~eeal areas passing the relevant point of compliance that has 
not been affected by leakage from the unit. At least one back­
ground water quality monitoring well is required at all facili­
ties. At least two background wells must be installed at facili­
ties where statistics will be utilized for ground water quality 
data evaluation unless it can be demonstrated to the department's 
satisfaction that a single well will suffice fo~he statistical 
test method chosen for ARM 16.14.706. 

Cal A determination of background quality may include 
sampling of wells that are not hydraulicallY upqradient of the 
waste management area where: 

Cil Hydrogeologic conditions do not allow the owner.Y~ 
operator to determine what wells are hydraulically upgradiellt.;_g_r 

(iil Sampling at other wells will provide an indication of 
background ground water guqlity that is as representative or moro 
representative than that provided by the upgradient wells and 
wifl represent the guality ot ground water passing the relevant 
point of compliance. 

(2) Downgradient ground water quality monitoring wells must 
be capable of detecting a release ef leachate migration of haz­
ardous constituents from active and closed waste disposal areas. 
The number and location of downgradient monitoring wells must be 
approved in writing by the department. At least two downgradient 
monitoring wells are required, although the departpent may re­
quire more. 

(a) The downgradient monitoring system must be installed at 
the relevant point of compliance specified by the department that 
ensures detection of ground water contamination in the uppermost 
aguifer. When physical obstacles preclude installation of ground 
water monitoring wells at the relevant point of compliance at 
~sting units. the down-gradient monitoring system may be in­
stalled at the closest practicable distance hydraulically down­
gradient from the relevant point of compliance specitied by the 
department. 

(3) Remains the same. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-?07, MCA 

16. 14.705 MONITORING WELL CONSTRUCTION ( 1) All ground 
water monitoring wells 9ft&±± must be constructed by a licensed 
monitoring well constructor pursuant to 37-43-302, MCA, to the 
standards contained in ARM 36.21.801-36.21.808, and as required 
by this section, so as to obtain representative static water 
level data and ground water samples. An owner or operator may 
request from the department a waiver of the requirements listed 
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in this rule for wells already constructed by the date or imple­
mentation of this rule. However, this waiver can only apply to 
wells previously approved by the department. 

< 2 l Water samples may not be collected t'rorn piezometers 
unless constructed to specifications for standard monitoring 
~ 

(2) Remains the same but ia renumbered (3). 
~lil ~ Qt1ll rigs and all downhole equipment ~ 

~ be cleaned in accordance with technically accepted proce­
dures prior to initiation ot' drilling on site. It' site investi­
gation is conducted at an existing landt'ill ..._ facility. than 
the rig and all downhole equipment ~ ~ be decontaminated 
between each borehole. 

(4) Remains the same bUt is renumbered (5), 
f&tlAl A hydrogeoloqiet. qualified ground water tc~antitt, 

or other qualified parson shall~ 
ill observe and direct the drilling ot all borings, the 

installation and development ot all walla and all in-t'ield hy­
draulic conductivity teste. Rae )lyll••t•d•t'•' •• e'ltl:a• '"eH 
Ita• pa~••ft etl:ell~ 

ill demonstrate their competency in hydr04jJaoloqy by submit­
ting to the department a etat.ment ot' qualiticatione before 
commencing workT~ Wtl:e tl:)ll•••••l•t'•' etl:all alee 

ill visually describe and cla .. it'y all Of the geologic 
samples derived from boring and well cuttings or samples. 

t+Tlll All monitoring walla ...._.. ~ be constructed~ 
ill to minimize the potential tor contaminants to enter the 

ground water or to move trom one major soil unit or bedrock 
formation to anothtr~~ 

(bl with a diffarenct gf 3 tg 5 inchtt between t~e guter 
diameter gf the caaing/ecnen and the inner diameter gf the 
surfaoo of the bgrehgle tg facilitatt placement gf the filter 
pock, at well ae annular aaalante! and 

.L"-l. with grgut gr gthar 11&1 material extended down tg 
within fiye teet of the zgne Raing mgnitgred, 

(7)-(8) Remain the same but are renumbered (8)-(t). 
f'Ptll!U. All c;round water monitoring walla ......., ~ be 

properly developed to remove tina soil ~articles, drill cutting• 
and drillinc; tluide trom the vicinity ot the wall screen. Attar 
development the ground water muet be tested tor pH, temperature. 
speeitic conductance and total suspended solids. It liquid 
drilling t'luid• ware used durin; well eonetruction, a sample must 
also be teated tor chemical oxyqen demand. Attar development, 
all welle ............ m.UJ.t be repeatedly measured for atatic water 
level until otabilized measurements are obtaintd. 

~llll Ground water monitorinq wall intormation must be 
reported on department approved torme. The department will pro­
vide terms for reporting ground water monitorinc; well construc­
tion, boring log intormation, wall davalopment, and other ground 
water moni torincJ into:nnation 111 reql.lired by the department, 
including: 

(o)-(f) Remain the tame. 
(gJ the thickneae ot the tilter/qroyel pock (i,e. the 

sp;cing di!ferenti;l between the outer di;mwter gt tbt casing/-
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screen and the inner diameter of the surface of the borehole}; 
(g)-(k) Remain the same but are renumbered (h)-(1). 
f*Ttllll ReeemmeAaa~iene Requirements for drilling are as 

follows: 
(a) In order to create a stable, open, vertical well hole 

for installation of the well screen and riser, one of the follow­
ing drilling methods ~ must be utilized, listed in decreasing 
order of preference: 

(i)-(iii) Remains the same. 
(iv) Reverse circulation drilling~ is preferred to wet 

rotary drilling. 
(v) Remains the same. 
(b) Remains the same. 
(C) All materials used in construction ~ must be free 

of chemicals, paint, coatings, etc~, that could leach~econtam­
ination of all downhole assemblies must be performed, using steam 
or an appropriate alternative. 

(d) When assembling a well screen, riser, and sampler, 
there sfteu±d must be a stable borehole. The order of steps ~hefl 
~ to complete the well must be: 

(i)-(ii) Remain the same. 
(iii) placement of the filt§r/gravel pack; 
~ plaeemen£ ef £fie fil£er, 
(v)-(viii) Remain the same but are renumbered (iv)-(vii). 
{e) Well development ~must be continued until repre-

sentative formation water, free of the effects of well construc­
tion, is obtained and the specific conductance, temperature, and 
pH have stabilized. 

( 13 l The Jjepartment hereby adopts and incorporates by 
reference ARM 36.21.801-36.21.808. Which contain standards for 
construction of water wells. Copies of ARM 36.21.801-36.21.808 
are available from the department's Solid and Hazardous Waste 
Bureau. Cogswell Building. Helena. MT 59620 ((406) 444-1430]. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14.706 SAMPLING AND />,NALYSIS PLl\N (1) The owner or 
operator or their consultant shall prepare or have prepared a 
sampling and analysis plan (SAP) for use during all groundwater 
sampling activities in and around the facility. The SAP shall 
include: 

(a) a sampling plan including: 
(i)-(iii) Remain the same. 
(iv) sampling procedures, including: 
(A)-(B) Remain the same. 
(C) the order of sample collections+~ 
(I) by well location or sampling point number; and 
(II) according to required analytical parameter/chemical 

constituent analyses; 
(D)-(G) Remain the same. 
(H) analytical parameters, including: 
(I) Table 1 parameters; 
(II) laboratory and analytical methods, according to ap­

proved U.S. EPA method numbers. including practical quantitation 
limits and detection limits; 
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(III)-(IV) Remain the same. 
(v) Remains the same. 
(b)-(c) Remain the same. 
(2)-(3) Remain the same. 
(4) Once established at a disposal unit, ground water 

monitoring must be conducted throughout the active life and post­
closure care period of that disposal unit as specified in [RULE 
~ The minimum ground water sampling frequency ~ must be 
twice per year, at least three months apart, at high and low 
ground water periods, unless otherwise specified in writing by 
the department. The high and low water ground water level periods 
will be determined through first year monthly water level mea­
surements. The direction of ground water flow must be determined 
each time ground water elevations are measured. 

(5) Static water level elevation~ must be measured and 
recorded to the nearest 0.05 foot in each ground water monitoring 
well iw~ediately prior to sampling. The elevations ~must be 
reported in feet above mean sea level or local datum. The mea­
suring point ~ must be the top of the well casing and ~ 
&e identified on the well itself if the top of the casing is not 
level. Water elevations in all wells must be measured in a 
sufficiently short time so as to avoid temporal variation. 

(6)-(7) Remain the same. 
(8) Unless otherwise specified in writing by the department 

the parameters listed herein as Table 1 ~ must be monitored 
in the detection monitoring program. 

(9) Analysis of the parameters listed in Table 1 must be 
conducted by an analytical laboratory that will follow the ana~ 
lytical methods referenced in EPA's "Methods for Chemical Analy­
sis of Water and Wastes" EPA-600, and "Test Methods for Evaluat­
ing Solid Waste, Physical/Chemical Methods," SW-846, third edi­
tion, September. 1986), unless alternative methods are approved 
in advance by the department in writing. The metals parameters 
reguired for laboratory analysis must be for the dissolved metals 
concentration in the ground water. unless another alternative for 
analysis is approved in writing by the department on an individu­
al facility basis. Practical quantitation limits (PQL) and 
detection limits for all chemical analyses ~ must be in 
accordance with SW-846 and the EPA 600 series and must be listed 
with the results of analyses of each sample. 

(10) The owner/operator must establish background ground 
water quality in a hydraulically upgradient or background well(s) 
for each of the monitoring parameters and constituents reguired 
according to Table l of this subchapter if detection monitorinc 
is required or Table 2 of this subchapter if assessment monito'­
ing is reguired. Background ground water guality may be esta0-
lished at wells that are not located hydraulically upgradien~ 
from the disposal unit if any of the following conditions exis~: 

(a) Hydrogeologic conditions do not allo·w the owner/opera­
tor to determine what wells are hydraulically upgradient; 

(bl Physical obstacles preclude installation of an upgrad­
ient background monitoring well location; or 

(C) Sampling at other well will provide an indication of 
background quality that is representative or more representative 
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than that provided by the upgradient wells. 
(lll The number of samples collected to establish ground 

water quality data must be consistent with the appropriate sta 
tistical procedures determined in (12) below. Sampling proce­
dures will be those specified in llllallivl above. 

Cl2l The owner or operator must use one of the following 
statistical methods in evaluating ground water monitoring data 
for each hazardous constituent. use tbe method chosen separately 
for each hazardous constituent in each well. and specify in the 
operating record and to the department which method will be used; 

lal A parametric analysis of variance CANOVA) followed by 
multiple comparisons procedures to identify statistically signif­
icant evidence of contamination, including estimation and testing 
of th!i! contrasts between each compliance well's mean and tho; 
background mean levels for each constituent. 

Cbl An analysis of variance (ANOV!Il based on ranks follow"eq 
by multiple comparisons prpcedures to identify statisticall_y 
significant evidence of contamination. including estimation anq 
test.ing of the contrasts between each compliance well's mediiill 
and the b~ckground median levels for each constituent. 

(c) A tolerance or prediction interval procedure in whl~b 
an interval for each constituent is established from the distr.i­
bution of the background data. and the level of each constitucrtt_ 
in each compliance well~J:!llli!red to the upper toJ.erance 'U: 
prediction limit. 

Cdl A control chart approach that gives contt~ol limits t.'2l: 
each constituent .. 

(e) Another statistical test method that meets the perfor­
mance standards of (13\ of this rule .. The owner or operator must 
place a justification for this alternative in the operating 
record and notify the department of the use of this alternativE' 
test. The justification must demonstrate that the alternative 
method meets the performance standards of (131 of this rule. 

(13\ Any statistical method chosen under 112\ of this ~ule 
spall comply with the following performance standards. as appro­
priate; 

(al The statistical method used to evaluate ground water 
monitoring data must be appropriate for the distribution of 
chemical parameters or pazardous constituents. If the distri­
bution of the chemical parameters or hazardous constituents is 
shown by the owner or operator to be inappropriate for a normal 
theory test. then the data rnust be transformed or a distribution­
free theory test must be used. If the distributions for the 
constituents differ, more than one statistical J!!ethod may be 
I!."-eded. 

(b) If an individual well comparison procedure is used to 
compare an indivigual compliance well constituent concentration 
with background constituent concentrations or a ground water 
protection standard. the test must be done at a Type I error 
level no less than 0.01 for each testing period. If a multiple 
comparisons procedure is used. the Type I experiment wise err9~ 
rate for each testing period must be no less than 0.05; however, 
the Type r error of no less than 0.01 for individual well cornpar= 
isons must be maintained. This performance standard does not 
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apply to tolerance interyals. prediction ipteryals. or control 
charts. 

rcl If a coptrol chart approach is used to eyaluate groupO 
water mopitoring data. the specific type gt coptrol chart and its 
associated parameter values must be protegtiye of humap health 
and the enyiropmept. The parameters must be determined after 
considering the pumblr of samples in the background data base 
the data distributiop. and the rapge of the cgpceptratiop values 
for each copstituept or copcern. 

ldl If a tolerance ipteryal gr a predictional ipttryal is 
used to eyolyate groupd water mopitorinq dAtA. the layeli of 
cppfidepce §pd. for tpleronce ipteryals. the perceptage gt the 
population that the interval must gontain. mu•t be protective o! 
humon he§lth apd the opyiropmont. Tbese porometln muat be 
determiped after cop1idoripg tbe pumber of somples in tbe bock­
ground data base. tbe dato diatributiop. And tbe ropqe pt the 
copceptrotion values for eocb cppstituapt of copcorp. 

fel Tbe stotisticol metbod sball accoupt for dato below tbe 
limit of detaction witb gpe or mort etatistical proctdurea tbat 
are protectiye of OYmAD oealth apd tbt epyirgpmept. Apy practi­
cal quantitotiop limit !POL\ thAt is used ip tb• atotisUQA• 
metbod must be toa lpwast ggpgaptrotign leyel thot con be reli­
ably acbieyed witbip speQitied limits gf preQisigp apd aQQyracv 
duripg routine labgratgry operating cgna~tigpa tbat are AVAilAble 
to toe facility. 

!fl If neQenary. toe statistico1 metboa shUl ipclude 
procedures to control or correct for seasgnal and spatial vari­
ability as well as temporal correlation ip the d§tp, 

fl4\ The owner gr operatgr must determine wbethar gr ngt 
there is a statistically siqpiticant iMreue oyer backqrgund 
values for eacb parameter gr copstituent required ip tb• porticu­
lar apprgyed grgupd water mopitgripg prggrom that applies to toe 
disposal unit. 

!Ql Ip determinipg woetbor A at§tilticolly sigpifiQADt 
increase hts occurred. the owner or gpmratgr must cgmpare the 
ground water quality gf oocb parometer pr Qopstituopt ot each 
mopitoring well designotad pursuant tg bRM 16.1!·22412\ to the 
backgroupd yalue of tbot conetituent. occgrdinq tg tb• gtptis­
tical procedures And performapQe gtapdaras apeQifiea upder (12\ 
apd !13\ of this rule. 

lbl Within 15 doys otter Qpmplatipg somplipg And AnAlysis. 
tbe owper gr operatgr must determine wbather tbore bA• been ~ 
stotistically siapiticopt ipcreose oyer b§ckgroupd ot ooch mgo!­
toripg well. 

f*&tll!l Field records of all monitoring activities ~ 
mYit be prepared in eutticient detail to document whether the 
ground water sampling plan hat been followed. The facility owner 
or operator shall retain all field sampling records in tbt oper­
ating record for a\ leae\ \ell yeare tbl actj,ye lib and posr;­
closure care perioga of all Closp II dis»gsal Mnit• tt ths faci•­
ilY· The field records ~ ~ be available for department 
and public inspection on request. The owner or operator shall 
submit sampling results and water elevation data within 90 daya 
after sampling. A report describinq any deviations from the 
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approved sampling plan or analytical procedures $&aH must be 
submitted at the same time and placed in the operating record. 

(161 Cal The department hereby adopts and incorporates by 
reference: 

( i l EPA's "Methods for Chemical Analysis of Watgr and 
Wastes". IEPA-600); and 

(iil EPA's "Test Methods for Evaluating Solid waste, Physi­
cal/Chemical Methods". ISW-8461. third edition. September. 1986. 

lbl Both of the above documents prescribe standards for 
testing water for certain parameters. Copies may be obtained 
from the department's Solid and Hazardous Waste Bureau, Cogswell 
Building. Helena. MT 59620 ((406) 444-14301. 

TABLE 1 - GROUND WATER MONITORING PARAMETERS 

1. AmllleHia (as tl) 
2. BieareeHate (IIC03J 
3. caleitlm 
4. CarbeFtate 
s. clllerifle 
6. Iren 
7. MaOJHesium 
8. Man!Janese, aisselvea 
g, Ni~rate (as N) 
19. Petassi-
11. Sediuftl 
12. sulfate (SO~} 

13. Cllemieal OlCYIJcn Demand 
COD) 

14• ~etal Diesel¥ed Selids 
15o ~etal SHspeFtded Gelids 
16o Speeifie eeFtduetaftee 
~ 
18o 11-!'senie 
19o Bal!'i-
29, CadmiHIII 
21, Cl'l:remiH!ft 
22· cyanide 
23. Lead 
24, MePcHt'l' 
25. SeleniH!ft 
26. Sil'o'cr 

27, 'l'i'l:e fellewinOJ •,•e'latilc erfJanie eempeHHds f'IOCs by EPA metheE! 
~ 
o Bcfll'lerte 
o Bremeealerem~tfiafte 

o Bremeaiehleremethafle 
o eis 1,~ Diei'l:leFeprepefle 
o TraHs 1,3 BielllePeprepeHe 
o 1,~ Oifl~ereheHbefle 

o Eti'l:yHoeAI'!ICHC 
o Ethyl methacrylate 
o 4 Bremefl~erebeAI'lene 
• Bremeferm 
• BrememethaHe 
o Careen tetraehleriae 
o Cl!lerober!llene 
o Cl!leredierememetlla»e 
• Calereethaflc 
o 2 Cfilel"eetllyl viflyl ethel" 
~ 
• Chle!"emethanc 
o Dierefftemethane 

1. Ammonia (as N) 
2. Antimony 

MAP Not:.ice No. 16-2-00 

o DiehlereaiflHeremethafle 
• 1,1 Diel'l:lereethaHe 
• 1,2 Biei'l:lereethaHe 
• Iedemethane 
• Metl'l:ylefte ehleride 
o 1,1 Biei'l:lereetheHe 
o trans 1 1 2 Biehlereethafle 
• Sty!'ene 
o 1,1 1 2,2 ~etraei'l:lereethaAe 
o 'i'elltefle 
o 1,1,1 ~riehlereetllafle 
~72 'i'riei'l:lePeetllafle 
o 'i'riei'l:lereetllene 
o 'i'riei'l:lereflueremetllaHe 
o 1 1 2,3 'i'riefileFeprepaAe 
o 'liHyl aeetate 
o 'lin~ 1 ellleride 
o 'X}lCAC 

lB. Nitrate (as N) 
19. Nickel 

9-5/lJ/::3 
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3. Arsenic 20. Potassium 
4. Barium 21. Selenium 
5. Bicarbonate (HC03) 
6. Cadmium 

22. silver 
23. Sodium 

7. Calcium 24. Sulfate (S04) 
8. carbonate 25. Thallium 
9. Chloride 26. Vanadium 

10. Chromium 27. Zinc 
11. Copper 28. Chemical Oxygen Demand 
12. cyanide (COD) 
13. Iron 29. pH 
14. Lead 30. Specific conductance 
15. Magnesium 31. Total Dissolved Solids 
16. Manganese 32. Total Suspended Solids 
17. Mercury 

27. The following volatile organic compounds (VOCs by EPA method 
8260): 
• Acetone 
• Acrylonitrile 
• Benzene 
• Bromochloromethane 
• Bromodichloromethane 
• Bromoform 
• carbon disulfide 
• carbon tetrachloride 
• Chlorobenzene 
• Chloroethane 
• Chloroform 
• Chlorodibromomethane 
• 1,2-Dibroroo-3-chloropropane 
(DBCP) 
• 1,2-Dibromomethane; (EDB) 
• a-Dichlorobenzene; 1,2-Di­
chlorobenzene 
• p-Dichlorobenzene; 1,1-Di­
chlorobenzene 
• trans-1,4-Dichloro-2-butene 
• 1,1-Dichloroethane 
• 1,2-Dichloroethane 
• 1,1-Dichloroethylene 
• cis-1,2-Dichloroethylene 
• trans-1,2-Dichloroethylene 
• 1,2-Dichloropropane 
• cis-1,3-Dichloropropene 
• trans-1,3-Dichloropropene 

9-5/13/9'3 

• Ethylbenzene 
• 2-Hexanone; Methyl butyl 
ketone 
• Methyl bromide; Bromometh-
ane 
• Methyl chloride; Chloro­
methane 
• Methylene bromide; Dibro­
momethane 
• Methylene chloride 
• Methyl ethyl ketone; MEK 
• Methyl iodide; Iodomethane 
• 4-Methyl-2-pentanone; Meth­
yl isobutyl ketone 
• Styrene 
• 1,1,1,2-Tetrachloroethane 
• 1,1,2,2-Tetrachloroethane 
• Tetrachloroethylene 
• Toluene 
• 1,1,1-Trichloroethane 
• 1,1,2-Trichloroethane 
• Trichloroethane 
• Trichlorofluoromethane 
• 1,2,3-Trichloropropane 
• Vinyl acetate 
• Vinyl chloride 
• Xylenes 

MAR Notice No. 16-2-420 
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TABLE 2 - LIST OF HAZARDOUS !~ORGANIC AND ORGANIC CONBTITOENTS 1 

Acenaphthene ••.•.•••• , • 

Acenaphthvl~ne .•••••.•• 

Ac~tOI"M! ••••••••• , •••••• 

Acetonitrile; Methyl 
cyer1ide ............••. 
Acetophen~ ....••••... 
2 ·Acetylemi nofluoreoe; 

2-A.A.F •.• , , , , , ••••••••• 
Acrolein •••....••••...• 

Acryl0fl1 ui le .••..•.•• , 

Aldrin 

Allyl chlof"lde .••..•••. 

t. ·Ammob1phenyl •••..... 
Anthracene . , ....••••... 

Antimony 

Ars~nit: 

Barii,Jrl ....•.••....• , , , . 

Be-nzene 

Senzo lal anthrecei"W;'l; 
8PnlBnthr8Cene 

8en1o [b) f l uorantt'lf"nP 

BerllO [k.) f luoranthE-ne ••. 

Ben:z.o[ghi)perylEN: •••.• 

Ben.zo tel pyrf"~ ..••••••• 

Ben.zyt atcottol ••.•••••. 
Beryl\1~ •••••••••••••• 

a\pha·BHC 

del ta·BHC 

ganJJ~a-BHC; L 1ndane , , ... 

a 1 s( 2· ch 1 orDEthoxy)-
methsne .....••....••.. 

8JsC2-rhtoroethyl) 

83-32-9 

208-96-8 

67-64-1 

75-05-8 
98-86-2 

53-96-3 
107-02-8 

107-13-1 

309-00-2 

107-05-1 

92-67-1 
120-12-7 

<Total> 

<Toted) 

(Total) 

56-55-3 
205-99-2 

207-08-9 

191-24-2 

50-32-8 

100-51-6 
(Total) 

319-84-6 

319-85-7 

319-86-8 

58-89-9 

111-91-1 

ethf'r; ...... _ ... .. ... . 111-44·4 
D 1 ch ( oroethyl t!ther 

th s( 2-ch toro- 1-
methylethyl) ether; ... 108c60-1 

?,2'·0Jc.hlorodi1sopropyl ether; 
DCJP. Se-~ note 7 
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Act:nophthylent!. 1,2-dihydro- ············-H·······--·· 
l!.c::enaphthylene •••...•.•.•..•..• _ ••••••...•••....••••.. 

2·Propenone .••••....•••......•••••...•••• , .....••..... 
Ac::etonltri le .....••......•••..••...•••.....•••.....•.. 

Ethanooe, 1-phf"'''T'fl~ ...•••.•...•.••••••..••.....••••.•. 
AcetMride, N·9tlrfluoren·2·yl· •·••••············••····· 

2·Proprtnal ..•• ,, .................... , .••••..••••••..... 

2·Propener'l1tri le .••.....••• , , ..•.•••.•.•.. ,, , .•.•...•. 

1 ,4:5,8·Dirnfthai"KJJ4phthalene, 1 1 2,3,4, 10, 10-h•uc::hloro· 
1,4 ,4a,5 ,8,8B·huahydr-o- (1m,4a,4a{J,5a.,&r,8a6l· 

1·Propene 1 3-chloro- .....••• , ....••••...••••.•..••.•.. 

r, I 1 '·BlphenylJ -4-amh~ .............................. . 
Anthracene ...••••.....•......•••••.. · •• ••• ·· ·• • • • · • · · · 

Antimony .•••••••.• , , , .....•••....• , ,, ••••••••.•. , , •• , . 

Arsenic ···································~··········· 

BarliJll •.....•••••.••••••.•.•••..••..•••••.••••••.••••• 

8~nzene ....... , ............ , , , . , ......•.... , , ........ . 

Benz [a] aothrBcet""oe , , .•.•.••••..•.•••...••••.•.••• , , •.•. 

81!f1Z tel acephenenthryl ~ •.••.••..•• , •.••••••...••• , .•. 

8~m1o(klfluorentl'l•ne ................................. . 

Benzo[gl'lilperyl£nt .................................. .. 

Benzo [a] pyrene- ..••••...•••••..•.•••.•..••••...••.•.... 

Benzenemetl'lanol .••••....•••••..•••..•....•••...•••••.. 
R~rylliun ..••.....••••....•••...•.•.•....•••.•...•••.. 

Cydohexant, 1,2,3,4,5,6-he,;echloro- 1 

( 1a,2o:,3/J,r4a,5#,6{J)-
Cyclohexane, 1, 2,3,4,5 ,6-hellachloro·, 

( ia, 2{J, 31.1.,4/J, Sa,6{J)· 
Cyc:loh~xaoc., 1 ,2,3,4,5,6-hexac:hlcro-, 

C1a,:2a,lc.r: 1 4{J,SG',6{J)· 
eye lohexane, 1 1 2,3, 4 1 S ,6-he.-:ach lore·, 

( 1a, 2~;~:,3{J, 4a, 5o:,6.6>· 

Ethene, 1
1
1'- [rnethylenebis(oAy)]bi$[2-chloro• 

8100 
8270 
8100 
8270 
8260 
8015 

8270 
8270 

8030 
8260 
8030 
8260 
8080 
8270 
8010 
8260 
8270 
8100 
8270 
6010 
7040 
7041 
6010 
7060 
7061 
6010 
7080 
8020 
8021 
8260 
8100 
8270 
8100 
8270 
6100 
8270 
8100 
8270 
8100 
8270 
8270 
6010 
7090 
7091 
8080 
8270 
8080 
8270 
8080 
8270 
8080 
8270 

8110 
8270 

Ethane, 1.1'·o)(ybis[2·chloi'O· ......................... 8110 
8270 

Propant
1 

2,2•wo,xybis[1-chloro- .•....•............•.... 8110 
8270 

200 
10 

200 
10 

100 
100 

10 
20 

5 
100 

5 
200 

0.05 
10 

5 
10 
20 

200 
10 

300 
2000 

30 
500 

10 
20 
20 

1000 
2 
0.1 
I 

200 
10 

200 
10 

200 
10 

200 
10 

200 
10 
20 

3 
50 

2 
0.05 

10 
0.05 

20 
0.1 

20 
0.05 

20 

) 

10 

10 

1C 
10 
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B 1 sC2· ethylhtxyl) 
phthalete •••..•••••••. 

B!'M~C~et'1lotC~~Mthane; •••. 
ChI orobrOftiCIIrlethane 

9romodiehlor(tftlthan•; .. 
0 i br-e.'I'IDehl ora.tl'lan~ 

Bromcform; lribtano· 
metl"'•"' , •••••••••••.•• 

4-BrOI!'IOpi'lenyl phenyt 
ether " .•••••••••••••• 

Butyl benzyl phthalate; 
a.,zyt butyl phth•l•t• 

Cadmia.-n , •••••••••••••• 

Carbon dia~.Jlflde ,.,, •• 
tarban tetl"lc:Mol"tde , • 

Ch\Qrd•ne ••••••••••••• 

p·Chloroant tine ••• , ••• 
Chtorobenune .••••.••. 

Chlorobenzi tau .••.••. 

p·Chloro·~t·cr•sol; .... 
r. • Ch laro·l·Mthylphenol 

ChI oroethiM; Ethyl 
chloride ..•.••••.•... 

Chloroform; Trlchloro~ 
Nthant ..••.••••.•... 

2~CMoroi"M!!phthalene .•. 

~·thlorophllf\01 •••••••• 

4-C~lorophonyl pllonyl 
eth•r •••••••••••••••• 

th I oroprene ••.•••••..• 

Chromii.Jtl •••••••••••••• 

Chrysl'nl' ...•.....••••. 

c.,_r 

m-cr.,ol: 3-.,.t~ylpll..,.l 
o·Cresot; 2-•thylphenol 
p·Creaol; 4-methylphenol 
Cyailide .••••..•••••••• 
2.,4-P; 2.4-Dlehl~;~ro· 

pl'urno.xvlilc;letic: ta<::id ••• 
4,1.'-000 - •••••••••..•• 

4,4'·0DE .........•••.. 

9-5/13/93 

117·81·7 
74·97·5 

75-27-4 

101-55-3 
15-61-7 

(fotoll 

S.. Note 8 

106-47-8 
108·90-7 

510-15-6 

59·50-7 

75·00·3 

67·66·3 

91·58·7 

95-57-8 

7005-n-3 
126·99·8 

(lout) 

(Total l 

108·)9-4 
95·48-7 

106·44·5 
57-12-5 

94·75-7 
72-54·8 

n-s5-o 
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1,2-ienzenedicarboxyl ic acid, 
bis(2·ethylhexyll rner ·····-···--·-····-············ 

Methane, bromochloro· •••.•.•.•••..••••••••••• , •.•.•.•. 

Methahl!, tr-tbrOMO"· •••••••••••••.•••••••••••••••••••••• 

lenz•ne, 1-brawo·4-ph...-.oxy- •••••••••••.••.•.••..••.... 

1,2~1enzenedic:arboll:yl ic:: ac:id, butyl phenylmetftyl ester .. 

todooh ... --·--------------------------------·----------· 

co.- dto"lfldo ..................................... . 
Meth.oe, tetrKt.lorov , •••••••••••• , ••• , ••••• , •• , • , •••. 

4, 7 .. 1Wthano· 1H .. irte~~nt, 1 ,2,4, 5 ,6, 7 ,8,8-ocuc.hloro· •.•. 
2,3,3a,4, 7, 7o·hexohydre· 

Jenzenat~ine, 4·chlora· ••••••••••.••••••••••••••••••••. 
Ben:~ene, c:l'\loro· •••••••••••• , ••••••••••••••••••••••••• 

a..u:.,..•c•tlc: .cfc:l, 4·ch\oro·a·c4~c:hlorQPh•nyl )14- , ••• 

hydta•v·, ethyl ••t•t 
Phllli"KJl, 4-r;:hloro·3·•thyl • ....................... , .••.• 

l!than., chloro· ••••••••••••••••••••• ,,,, •••••••••••••• 

Methene, trtchloro· .•........•.... , ••••.••••••••••••• , 

Napftthal ...... 2-ehloro- .•.••.•••••••••••••••••••••••••• 

Phenol, 2·chloro· ....•............•••••••••••••••••••• 

Benzene, l·c.hloro·4·phlf'IOXy- •••••••••••••••••••••••••• 

1,3·8ut~l.ne:, 2 .. ehLora- •••••••••••••••••••••••••••••. 

Chromi~,at~ •••.•••••••.••.•••••••••••••••••••.•••.••..... 

c~,..,...,. ............ -- ·- ---- -·------ ---- ............. . 
Col)ol t 

Phenol, l·Mthyl· . ,. ,.,.,,. ,. , •••..••••• , .......... . 
Phenol, 1·.,.thyl· ••••••••••••••••••..........•....•... 
Pnenol, 4·•tnyl· .................................. , .. 
Cy•nide •••••••••••••••••••••.••••.••••.•••••••• , •• , , •. 

8060 
8021 
8260 
8010 
8021 
8160 
8010 
8021 
8260 
8110 
8270 
8060 
821'0 
6010 
7130 
7131 
8260 
8010 
8021 
8260 
8080 
821'0 
~70 
8010 
8020 
1021 
8260 
8270 

11040 
8170 
8010 
8021 
~60 
8010 
8021 
8260 
8120 
8Z70 
8040 
~70 
8110 
8270 
1!010 
8260 
6010 
7190 
7191 
8100 
8270 
6010 
noo 
7201 
6010 
7210 
7211 
821'0 
8270 
8270 
9010 

zo 
0.1 

5 
1 
C.2 
5 
2 

11 
I 

21 
10 
I 

10 
40 
so 

1 
100 

1 
0.1 

10 
0.1 

50 
20 
2 
2 
0.1 
5 

10 

5 
20 
I 
1 

10 
0.5 
c.~ 

5 
10 
10 
5 

10 
40 
iO 
50 
20 
70 

500 
1C 

200 
It 
70 

500 
1C 
6C 

10C 
10 
1C 
1C 
10 

200 

At:*flc •~id, (2~4·dic:hloropheno,.;y)- .. •• ... ... ... .. .. .. 8150 10 
hnaene 1,1'- C2:,2-di~hloroethyl idme)bi&[4-chloro· . • . . 80&0 o. 

8270 1C 
hf'lime, 1, ''•(dichloroethenylidenelbis(it·chloro· ..... aoao 0.05 

8270 i" 
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D11~ll~te 

Dibem:(a,hlflnthrecene . 

Dibc-ntoturen •••.•..... 
Dibromochloromethllne-; . 

Ch l orod ibromomethane-

1,2"Dibromo·3-chloro-

50-29-3 

2303-16-4 

132-64-9 
124-48-1 

propane; DBCP ••••••• , 96-12·8 

1, 2·0\bromoethene; 
E'thyl~ne .•.......• , . . 106·93-t, 
dribr(lmidc; EDB 

DJ·n-butyl phthalate ,. 84·74·2 

o·Dit;hlorobeozene; •• . 95-50·1 
1, 2·0 ich lorobenzene 

m-Oichloroben:zene; .. .. 541-73-1 
1 , 3-D i ch l orobenzene 

p-Dlchloroben:t.ene; .... 106-46-7 
1,4 ·o ich loro~nzenf" 

3,3'-Dichlorobenzidine 91-94-1 
t ren~- i, 4 ·D ich loro- 2· 

bute-ne . . . . • . . • . • . • . • . 1 10-57·6 
Dichlof'odi f luo1·omethane; 

CfC 12; .............. 75·71·8 
1, 1-0ic:hloroethane-; 
Ethytdidene . . . . . . • . . . 75-34-3 
chloride 

1, 2 ·D i ch loroethsne; 
E"thylene • . . . •. • . . . . •• 107~06-2 

dichloride 
1, 1-Dichloroethyl~ne; . 75·35-4 

\, 1·Dlchloro~thrm:; VinylidPne 
chloride 

cJs-1.2·Dlchloroethylene; 156·59-2 
c 1 s- 1, 2·D 1 ch l oroethene 

trans· 1 , 2 -D i ch loroethy-
ler"le .....• , . . . . . . . . . • . 156·60-S 
trans·l ,2-DichloroetheM 

2.4-0ich\oropn.,-nol ..... 120·83·2 

1::.,6-Dichlorophenol . . . . . 87-65-0 
1,2-Dic.hlor-opro~ne; . .. 78-87·5 
PropyLPn~ dichloride 

1 ,3-Dichlorooropane; . . . 142-28·9 
lrm~ethyl~neo dichlorn~· 

2,2-D lchloropropllnC; . . . 594·20-7 
Isopropyl idl!'nf> chloride 

1,1-Dichloropropcne .... 563·56·6 

MAR No~ice No. 16-2-420 

-848-

Chemical Abstrec:ts Service Index Hl'lftel. 
Suggest~ethods.~QL 

Benune, 1, 1'·C2-,Z,2·trichloroethylideoe)b1s[4-chloro- 8080 
8270 

Car-bfllllothioic acid, bis(l·methylettlyl)·,............... 8270 
S·(2,3·dlchloro-2·propenyl) ester 

Dibenz(B,hhnthriiCerle -·············•••··· .......•.... 8100 
8270 

Dlbenzr;~futan •••..••••••...•.••.......••.••.....•...... 6270 
"ettl,ne, dibromochlorn· .•.•........••••.............•. !010 

Ethane, 1,2-dibroMO- ......••.•.....•.•...•.•. 

1,2-Senzenechcarboxylic ecid, dib.Jtyl ester .......... . 

Benzene, 1 ,2-dichloro· ..•••• - ......•..... ,, .....••••.. 

Benz~. 1,3-0lchloro· ..•......... ···············•-··· 

Benzene, 1,4-dichloro- ..•••........•.....•••.......... 

(1, 11 ~Bi~enyl} -4,4 1 ·di8mll"ltl:, 3,3' ·dictlloro· ....•.... c 

2-Butene, 1,4-dichtoro·, en- ........................ . 

M~thane, dichlorodifluoro· ........................... . 

Ethllh!:, 1,1 ·dichloro· 

Ethane, 1,2-dichloro-

Eth.-, 1,1 ·di c:hlaro· 

Phenot, 2,4-dichloro· .••.....••..... , •.•.....•...... , . 

PhH~Cl, 2,6-dic:hloro­
Prop~~ne, 1,2-dic:hlor-o-

Pr-opane, 1,3-dichloro-

1-Propene, 1,1-di.c:hloro· ··--···············•-········· 

8021 
8260 

8011 
8021 
8260 
8011 
8021 
8260 
8060 
827C 
8010 
8020 
8021 
8120 
8260 
8270 
8010 
8020 
8021 
8120 
8260 
8270 
8010 
8020 
8021 
8120 
8260 
8270 
8270 
8260 

8021 
8260 
8010 
8021 
6260 
8010 
8021 
8260 
8010 
8021 
8260 
8021 
8260 
8010 
8021 
8260 
8040 
8270 
8270 
8010 
8021 
8260 
8021 
8260 
8021 
8260 
8021 
8260 

0.1 
10 
10 

200 
10 
10 

1 
0.3 
5 

0.1 
30 
25 
0.1 

10 
5 
5 

10 
2 
5 
0.5 

10 
5 

1C 
5 

0.2 
10 
5 

10 
2 
5 
0.1 

15 
5 

10 
20 

100 

0.5 
5 
1 
0.5 
5 
0.5 
0.3 
5 
1 
0.5 
5 
0.2 
5 
1 
0.5 
5 
I 

1C 
10 
0.1 
0.01 
5 
0.3 
5 
0.5 

15 
0.2 
5 
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---------------------

'ta· ~ ,!·Dichtoroproj>ft'nc 10061·01 ·5 

trt~ns·1,l·Dtcnloro· 

propene , .. . . . .•. .. . . . . 10061·02·6 
Dieldrin • . •• .• •• ••••.. 60-SY-1 

Oietl'lyt pt'lthai•t• •• ••• 84·60~2 

O,O·Dlethyl 0·2~pyrazinyl 297·97~2 
~oaptlorothiolte; Thlo111Zll'l 

Olll'lethottt ......... ... 60-51·5 

w (Oithlthylamlno)azobenzene 60·1 1 ·7 
7, 12-DI.,.thy(bon&(e)· 

antht•<:ttw!i . , .•••••.. 
3,~· -Oilflfthyl~nridtnt 
l .•·OI,..,ny<pn•nol; 

m·):ylenot .••....••.• 

57-97•4 
119·93·7 

10~·67-9 

131·11·3 

lft·Olnltr~Mnzene •••••. 99·6~·0 
t.,O·Din\tro·o·c:re•ol •• 534·'52~1 

',6·Dinl tro•2-ltllthylphenol 
2.4~0lnltrophtnot~ 51-28-5 

(,6-Dinitrotolu.ne ..•. 

121· 14·2 

406·20·2 

Dino .. b; DIIIIIP; ....... , ~-~~-7 
2·uc:·8utyt•4,6·dlnl tropt,•ool 

01 ·I'I·Ottyl phthalett •. 1U·84·0 

o 1 phwnv~.miM , ....... , 14:2·!19·4 
Ollt..!ltoror' ...... 298·04-J. 

endo•ul f~ f ........ '.. ~9-98•8 

1-lf.., Ill( feU .. ., 1031•07•1 

lodtln ... ' ... '.' ..... ' n-zo·• 

Ettwl ~t~ttl'la ..... ulfon.t• •2-~.o"o 
f-ot ............... '2·C5 1 

nvor-erl'll' .•.•••.•••.... 66-r~-7 

Heptechlor , •.•...... , . 76-4-4-e 

Chemltl.ll A.bltracu Servie:t lndeJ! Ntme 4 

1~Propene, 1,3·dleftloro·, CZ)· 

1·ProptM, l,3·dtchloro·, CE)· 

2, 7:3,6-Dimothanonapnth C2,3-b)oxl reno, ............... . 
3,4, 5,6, 9, 9•hexach~oro~ 1a, Z,2a,l, 6,6.1,7, 7a· 
oc:tehvdro·, C1aa.,2A,2H,3,I,t,#,6u, 7#, 7ea>· 

1,2•a.nz•n.dlearbo.~ty\ic: acdG, dltthyl tttfl" •.• ,, ...... 

Photphorothlolc: ec:td, O,O·dttthyl O·pytazlnyl ••ttr , •. 

Photphurodlttdotc acid, O,O·dhMthyl •••.•.•••••....... 
s- C2•(n10thylllllnoJ-2-II!Iootnvll eater 

Bonunamlno, N,N·diMthyt-4-(pt,onyluo)· ............. . 

B•n' t•1•nti'u•tc:tf't, 7, 12•dt•thyl· •••••••••.•• , ..• , ... , 
11,1' ·llpt,onyll·4,4• ·dl•l,.,, 3,3' ·dl•t~yl· ......... . 

Phenol, 2,4•dl,..thy(• ........................... , .... . 

1,2·1onunodloarbo>tyllo Kid, dl•thyl Hter ......... . 

• ., • ..,., 1,3·dlnltro· ....... , ••••••.••..•.•••....•.... , 
Ph.noL, Z·•tl'lyl·4,e.·dlnttro• ..•••.•.••...•.••...•.... 

PhenoL 2,4-dlnltro- , ................................. . 

lennne, l·Ntl'lyl·2,4·dlnltr-o· ..................... , .. 

lenz.n., 2·Ntftyt • , ,3·dlnhro· . , , ..... , •.. , •. , , .. , . , . 

1,2·1ertl'lflldh::•rboayl tc ac1d, dloc:tyl ••ur- ........ , .. 

lem-lno, N-pt,onyl- ............................... . 
Phaaphorodlthtotc. acta, O,O·dltthyl •...•.•............ 

I• rZ-<etnyltnlolethyll Htor 

6,9•Methano•2,4,3-bonzodloutnl.,in, 4, 7,8,9,10, 10-
heaacl'lloro·l ,5 ,Sa,,,9,9t·l'lexatt.,.Uro .. , !~ox Ia.. 

6, 9·Mothano•Z,4,3--zodlouthle~l", 6,7,8,9, 10, 10· 
heaachloro-1 ,S,!ta,6,9,9a·h•&llftY*o· 1 l·OAtcM, 
(~,, .. ,.,,.,, ... )· 

6,9•MothiiiO·Z,4,3--aDIIIouthiOI'I", 6, 7 ,1,9, 10, 10• .•.. 
hnach~org•1,5 1 ,a,6,9 1 9t·l'l•~...,..,o· ,3,3-~tox •• 

2, 7:3,6-DiiOitha....,.pllth t2,3•bloxlr.,.., 3,4,5,6,9,9· •.• 
htAHhloro·h,Z,b,3,,,6a,7,7a•oeuho;ctro•, (1 .. , 
U.Zol,l<a,6c,6ol, 71, 710)• 

1, 2,4-Moth-loponto teen poncol-·5·cortooo•ldohyao, 
2,2o,3,3,4, 7·hoxocMor-onydro•, (1o,U,2a.1,41, 
4oi,U.6el,6tr.t, 7••>· 

Ienzen., ethyl· ...•..... , ..•.. , ,. , • , , ••. , . , , ••• , ••• I •• 

Mtthanttul tonu:: acid, athvl •ntr .... I •••• ,,., •••••••• 

Phoepnorothlole acia, O• !4•((al,.t~ylomlno>•ul fonyll , . 
phen)'l) O,C·diNt:ftyl t•~•r 

P ~~rM\1;1'1-"'t • • •' •' • • •' • • •' • • • • •' '• • • • '• ' •••.••• •' •• •. • 

9M·•ll6ilr•"- ,,,,,,,,,,,1,,,,,,,,,,.,,,,,,,,,,,,, ...... . 

4, 7•"•thiMQ" lH• lnct.nl, 1,', ~ ,6, f ,8,8·heptJCh l un~ .. 
Ja, 4, T, 71· tttral'lydr-o· 

8010 
6240 
11010 
1240 
8GaO 
8270 

wo 
8270 
1141 
8270 
8141 
1270 
8270 

8270 
1270 

1040 
8270 
111)60 
lll70 
8210 
11040 
lll70 
11040 
ei70 
5091) 
1270 
110'10 
1270 
51~0 
ano 
aooo 
6270 
6270 
5140 
8141 
1270 
110110 
1270 
110110 
6270 

11010 
1270 
11010 
1270 

1010 
1270 

1020 
am 
1240 
1011 
8260 
8270 
1270 
a.m 
8100 
8~70 
1100 
0270 
11010 
4270 

20 
10 
5 

10 
0.05 

10 

I 
10 
5 

20 
l 

2C 
10 

10 
10 

I 
10 
5 

10 
20 

150 
50 

ISO 
50 
c,, 

10 
o.' 

10 
I 

20 
30 
10 
10 
2 
0.1 

10 
0.' 

20 
0.01 

~0 

0.! 
10 o., 
20 

o.z 
10 

2 
0. 0~ 
5 
l 

10 
IC 
zc 
zo 

zo' 
10 

~00 

·~ o.o~ 
10 
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Hex.!!chlorobenlene .. 116-74-i 

Hexach lorot:yr: lopentad\enP 77-47-l. 

H~xach l oroethaN.' ..... . 

Hn8ch l or-opropene ..... 
2-HeJO;nnone; "ethyl 

bvtyl ketone • , ....•. 
lndf"no( 1, 2 ,3-cd)j:JVrene 

lsobutyl olcohol , ..... 

lsodrir1 ......... , , ... . 

I sophorone 

Jsosatrole .....•..... -
Kcpone •.•••.••••••••• 

Lebd •••.••••••••••••• , 

Jolercury •.....••...•• , . 
Methecr)'lonitrile ..... 

t1ethaPYri lt:rn:- ....• , •.. 

1-!ctho)'(ychlor- •..•...•.• 

Methyl bromide; 
Sr~thane 

"ethyl c.hlorlde; 
Ch l orcmethane .••.•.. 

3-Kethytcholanthrene .. 
Methyl ethyl ketone,· 

MEK; .••••••••••••••• 
2- Butanat'lt 

Methyl 1odic:k: lodomethane 

Methyl methacrytatP .•. 

Methyl methBnesul to~t~ 
2-Methylna~thalt:ne •.. 
Methyl paretnion; 

Par-athion mPthyl ... 

t. ·Methyl·l-pentaonone; . 
Methvt isobutyl ketone 

Me-thylenE' bromlde; 
Dibiomomethllne .•..•. 

"ethyltH'M: chloridE; 
D 1 t::h I orO!MthBOf" 

67-72-1 

591-78-6 
193·39-S 

78-83-1 

46o-73-6 

120-58-1 
143·50-0 

{lotal> 

(Totel) 
126-98-7 

91~80-S 

72-43-5 

74-87-3 

56-49-5 

78-93-3 

80-62-6 

66-27-3 
91-57-6 

298-00-0 

108-10-1 

74-95-3 

~lliR Not1ce NO- 16-2-420 
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Sugge-S tro sal 
Metllods 

2,5-"l!.'thano-21-1-1~(1.2-blQ)n rene. 2,3,4 ,5,6, 7, 7-
heptachloro·la, 1b,5,Sa,6,6a-ftv.~~oh.,.::!ro-, 
(lea,1bt6,2a,Sa,5a,B,6B,6aa) 

Benzene, hex•chloro· ......•••... _ .•.•.....•.....•• 

1,3-But&diene, 1, 1,2,:},4 1 4-h.xochloro- ....•..... _ 

Ethane, he)(.achlo;o· .. 

1-Prapene, 1,1,2,3,3,3-hl!"xflchloro· ....••••..••••.•.•. 

2-Hexnnone • ,, .•.•.•.....••.•.•.•.••.....••...••....... 
lr.deno(1,2,3~cd)PY~""t-riC .•.••.....•....••••..••••....•. -

1-Propoool, 2-flll!thy\· •.•.•••.•.•.•••...•••••.•..•..•• 

1 ,t.,5,8-Dimeth8f1Qn8phthalfl'le, 1 ,2 1 3,4, 10,10- ..••.•..•.. 
hexBchloro·1,4,4a,5,8,8.a hf")(.llhydro-
( 1a,4a.,4•P.S{.f ,6$,~)-

2-cyc: lohexen-l·o~. 3, S, 5-trl~tnyl· .•....••• " 

1 ,3-Ben:r.odioxole, S-( 1-prapeny\}- .......... . 
1 ,3,4-Mf"theoo-211-cyclob.ltll(cd)pentate-n-2-one, •..•...•. 

1, la, 3 ,3a,4 1 S, 5, Sa, Sb,6-decac-h\ or-ooctahydro-
Leed •••••.•.•.... , •.•..•••.•.•. , ••...•••..•• , ...•.•••. 

Mercur-y .••••.••.•••••••••••••••••••.••••....•.•••••.. _ 
2-PropEnenltrilf:, 2-methyl- •••.•••••.•.•.•.•.••••.•..• 

1 ~2-~thanedlamine:, N.ll-dlmethyl-N 1 -2-pyridiny\-J0/2· 
thlenylmethyl)- .................................... . 

Benzene, 1,1 1 +(2,2,2 1 trlchlor-oethyl idene)bts (4-merho,;y-

Methl!llne, bromo- ••.• , ••.•••.••••• , •••••••.••••••.•.••.. 

Methl!lrM!, chloro- ....•....••......••...••....•••....... 

Henz.[j)aceanthrylene, 1,2-dihydro-3-•thyl- ...•.••.... 

2-B\JtaJl('Jf'le , , • , •••••.•• ,, ••.••••••• , ,, •.•.•••••••• , ••.. 

Methane, 1odo- .•.•...•••...•.••..••••....•...•.•...... 

2-Propenoic: add, 2·rfl!"'t1Wl· 1 methyl estEr .... , ........ 

Methllll6ul foni c acid, •thyl ester , ........... , , ...•.. 
ll!aphthalene, 2-methyl-- •..•••••.•.•••.•••.•.•.•••...•.. 
Phosphoroth1olc: •cid, 0,0-diMthyl ................... . 
o~c4·n1trophenyl) ester 

MPtharw, dibr01110· ••.•. 

Methlllne, dich\or-o· ••.•.• , , ..•..•.....•.........•• , .... 

8080 
8270 

8120 
8270 
8021 
8120 
8260 
8270 
8120 
8270 
8120 
8260 
8270 
8270 

8260 
8100 
8270 
8015 
8240 
8270 
8260 

8090 
8270 
8270 
6270 

6010 
7420 
7421 
7470 
8015 
8260 

8270 
80!10 
8270 
8010 
8021 
8010 
8021 
8260 
8270 

8015 
8260 
8010 
8260 
8011 
8260 
8270 
6270 
8140 
8141 
8270 
6015 
8260 

6010 
8041 
8260 
8010 
8021 
8260 

10 

0. s 
10 
0.' 
5 

10 
10 
5 

10 
0.5 

10 
10 
10 

so 
"?00 

10 
oO 

100 
20 
10 

'" 10 
10 
20 

400 
1000 

10 
2 
5 

100 

100 
2 

10 
20 
10 

1 
0.3 

10 
10 

10 
100 

40 
10 
2 

30 
10 
10 
0.5 
1 

10 
5 

100 

11 
20 
10 
I 
0.1 

10 
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Niiphtl'lalene .•••••. 

1,.,·Naphthoquinone ... . 
1·Naphthylamine ...... . 
2-Naphti,ylemin. •...... 
N i r:~el .••••••••••••••. 

o·Ni tro11ni line; 
2-Nitroanllinc ..... . 

m-Nitroanil1ne; 
3-Nitroanll inl' 

p·Nitroanilii'M; 
i,~Hi troani ( 11"1'1!' 

N1 trc:Pb@nl~nf!l , , •••••••. 

o-Nitrophenol; 
2-Nnrophenot ...... . 

p·Nitropflenol; 
t.-Nitrophenol ....... . 

IH~i trosodi -n-butyiiJflli~ 
N-Nitrosoc::hethylamine •. 
N-Ni tro$odi~t;hylemi~ 
)Holi trosodipt1enylar~tine . 
N-Ni tros.od1propylar~~ine; 

i3o-1S-4 
i3 ... ·32-7 
91--9-8 

(Total) 

88·74-4 

88-75-5 

100-02-7 
924-16-3 

55-18-5 
62-75-9 
86-30-6 

621-64-7 
N· N 1 troso-lt·di propyl amine; 
Oi ·n·propylm trosamine 

H·Ni trosomethytethylemine 10595-94;-6 
N·Nltrosop!peridme ... 100-?S-4 
N·Nitrosopyrrol idine . . . 930·55-Z 
S·Nitro·o·tolUidiru;o ••.. 9Q·S5·8 
PBrVthion .••••••• , , • • • . 56·38·.2 

Pf"ntaclllorobenzene ..... 
Pmtad1Loroni trobE>nz~nf' 
Pentachloroph~nol •. , .•. 

Pher\iu:etin ...•.....•.•. 
Phenanthrtne 

Phenol .. , ...•.•..• , , ••• 

p-Ph~nylenediarnine ...•. 
Phorate ............... . 

Polychlorinated biphenyls; 

608-93-5 
82-68-8 
87-86-5 

62-44-2 
85-01-8 

108-9'5-2 

106-50-3 
298-02-2 

PC9s; •............... See Motto 9 
Aroc:Lors 

Pronannde ............. . 
Prop1onqri le; Ethyl 

cyanide ............. . 

Pyrene ................ . 

Sat role .•.............. 
Seten1LIII ..•....•••....• 

Silver 

SiiVP.l; 2,4,S•TP 
'Styrl"nP 

9-5!13/93 

23950-58·5 

129-00-0 

94-59-7 
{total) 

CTotcd) 

93-72-1 
100-42-5 

-851-

Chemtcal Abstracts S~rvlce [J"dpx N~~4 
Suggested ~Ql 

Methods 

Naphthal~ ..... , ... , ..... , ... , .. , •• , .•• . • . • •. . . . . . . . . 8021 
8100 
8260 
827ll 

1 ,4-Nephthalenedlone . .. . . . . . . .. .. . . . . . • . . . . • . • . • • . . . . . 8270 
1-lleptlttlelenemlne . . . . . . • . . . . . . . . . . . . . . . . . . . • . . • • • . • . • . 8270 
2-Nephthelenanllne . . . • . . .• . . . . . . . . . .. ... • . • . • . • . • . . . . . . 8270 
Nic:k:el •••••••••••••••••••••·•••·•••··················· 6010 

Benzenamine, 3-nltro· 

Benzenamtne, 4-nitro· •....••.••.•...•............... ,. 
Benzene, nitro· ......•.••••.••.••.•..•..•..•.......•.. 

Phenol, 4-nitro· 

l·Butanamjne, lri·butyl-lri·ninoso· •......•..•.••••.••..• 
Ethenamine, N·tothyl·N·ni tr'O:IIO· •••••• , • , • , , , , , , , , , , , , , • 

Kethanenune, N-methyl-N-nitr-oso· •..........•.••••.•••. 
Benzenamine, N·nitroso·N·ph!!nyl· ..................... . 
1-Propat~M~it11! 1 N·rii ti"Oso·N·prQPY( • , .................. . 

Etha.,...ine, N·methyl-N·ni troso· .........••.•.•.••.•... 
Piperidine, 1-nitroso· ••••••·•••······················ 
Pyr'J"olidi~. 1-nitroso- , .••.••••..•...•.....•.....•••. 
Be-nzenamine, 2-ttW:thyl-5-ni tro· ....................... . 
Pho,phorothloic acid, 0,0-di~thyl .....•...•.•••....... 
0·(4-nitroph~l) f"Ster 

8en1ene, pentachlQro- ••••••••••••····················· 
Benzene, pentat:hloronitro· ........... , .•.••••••••.•... 
Phenol, pentllchtoro· •..............•••• , ••••.•..•..... 

Acet.nide, *'I·C4·ethoxyphenyl) ........................ . 
Pher18nthr~ .•.••••••................•• ,, ••••••••..•.. 

Phenol •••••.....•.....••••••••• - •• ••• .. -- ··-- --·· •• •• · 

l,lt·8enzenedi .. i~ ~·······••••·••····················· 
Phos~orr;dithioi<: add, 0,0-dlethyl ..••••••..••.•..... 

s- ((ethyl thio)lnl!tllylJ ~ster 

DPnlMide, 3,5·dichloro·N·<1, 1-dirrethyl-2-prQPYTTfl)- •• 

Prop~~:nenltrlle •...••...............•.•••.•.•.....•.... 

Pyren. .••.....• , ..••• , •••••••••.•••...•..•••••..•...•. 

, ,3·8enzodioxole, 5· (2-propenyl )· ..•... , , ............ . 
Selenil.IJI ......••••.••.............•. , ••...•.......•... 

Si lYf'r , , , .................. ,, ..• , , .•.............• • 

Pr-op&noic acid, 2·C2,t.,S·tr1chlorophenoxy)· .......... . 
8en:ren., •thenyl· ••••••..........•.•••••••............ 

7520 

8270 

827o 

8Z10 
eo90 
8270 
8040 
8270 
801.0 
8270 
8270 
8270 
8070 
8070 
8070 

8270 
8270 
8270 
8270 
8141 
8270 
8270 
8270 
8040 
8270 
8270 
8100 
8270 
8040 
8270 
8270 
8140 
8141 
8270 
8080 
8270 

8270 

8015 
8260 
8100 
8270 
8270 
6010 
n4o 
n41 
6010 
n6o 
n61 
8150 
8020 
8021 
8260 

0.5 
200 

10 
10 
10 
10 

150 
400 

50 

so 

20 
40 
10 
5 

10 
10 
50 
10 
20 

2 
s 

10 

10 
20 
40 
10 
0.5 

10 
10 
20 

5 
50 
20 

200 
10 

1 
10 
10 

' 0.~ 
10 
50 

zoo 

10 

60 
150 
200 

10 
10 

75{• 
20 
zo 
7D 

100 
1C 
2 
1 
0.1 

10 
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Sul fidt •.......•.•. , . . . 18496-~S-6 
2,4,5-T; ............... 93-76·5 

2,4 1 S-T r- i chtoropheooxyaefl ic ecid 
1,2,4 1 5 ·Tetrachloroben:;r.er'll!' 95·94-3 
1, 1, 1,2+letf'achloroet0ene 630-20·6 

1,1,2,2-Tetrachloroetharae 79-34-5 

T ettachloroethylene; 
htr•chloroethanE; 127~ 18-4 
dll ot"oethene; Plll'rt:h l oroethyl erv: 

2,3,4,6-TetrachlorophttnOL 58-9(1~2 

Thfllllum ···-~--········ <Total) 

lin.................... (Total) 
Toluene ...••.•.....•• ., 108·88-3 

o-Tolutdine .. . • . •. . .. • . 95-53-4 
Toxapher'lf' • . • • • • • • . •• . • • See Note 10 
1,2,4-Trichlorobenzene 120·82-1 

1. 1, 1-Trlchlor~thant:; 7i·5'S-6 
Mf"thylchloroform 

1, 1,2-Hichloroettuarw .. 79-00-5 

T rich loroett1ylene; 
lrichloroethene....... 79-0h6 

T r i t::h l orof Luoromethane; 
ere- 11 . . • . • • • • . . . . • • • • 75·69-4 

2,4.~~lrle:hloral)h.-.ol . . 9S~9S-4 

2,4,6-lrichlorophenol •• 88·06-2 

l,2,3·lr1c:hlotapropenl' • 96-1&·4 

0,0,0-Triethy\ pbosphcwo-
thioen •••••....••••. 126·68-l 

!l..,.•lrinhrobenune . •• . 99·lS-" 
Y..wdit.a ............... (Total) 

Vinyl •c~tatt- . . . . . • . • . . 108-05~4 
Vinyl cl\\oddl,; 

Ctdoroeti'IC"rw ..•••••. ~-01·4 

Xylenot (tota\) SM Mate 11 

Zinc ................... notol) 

-852-

Chemical Abstracts Service Index Name4 Suggested ~OL 
Methods: 

Sulfide ••••.•.•••••••..••••.•..••••.....•••........... 
Acetic acid, (2,4,5-tric:hlot"Of=lhenoxy)- ·H••··········· 

Benzene, 1,2,4,5-tetrachloro· ...••.•....•••••.....••.. 
Ethane, 1,1,1,2-tetrachlo-o- ••.•••....•••.....••••.... 

Eth..-... tetrachloro· •..•••••..••••••••••••••.•..•••••• 

Phenol, 2,3,4,6-tetr•chloro· ......................... . 
Thall i~.JD ••••••••••••••• -- •• -· ••• - ••• • •••·- -- •••• •• ·-- · 

ltn ••.••••..•••....••••••...••••.•...••••...•.••.•.... 
Benzene, •thyl· •••...••••••......•.....•••.•...••••.. 

8enz.-tne, 2-... thyl· ..•••••••.•.........••••........ , .. .,....,. ...... ---------- ...... --------- .......... ----
Benzene, 1,2,4-trichloro- ••••..•.••.•...••••...•.•••.. 

Ethane, 11 1,2-trich\oro• 

Ethene, trichloro• •••••..••••••....•••••..•••••.....•. 

Hech-. trictl\orofluoro· .••••••....••.....•••......•. 

9030 
8150 

8270 
80TO 
8021 
8260 
80TO 
802T 
8260 
8010 
802T 
8260 
827ll 
6010 
7840 
7841 
6010 
8020 
8021 
8260 
8271) 
8080 
80<!1 
8120 
8260 
8270 
80TO 
80<!1 
8260 
8010 
8260 
80TO 
8021 
8260 
8010 
802T 
8260 

Phenol, 2.,4,5-trichloro· ••••••.•....••....•••••.....•. 8270 
Phenol, 2',4,6-tric:hloro· ..••.••••... H................ 8040 

827ll 
Propene, 1,2~3-tr-ichloro· ............................. 8010 

8021 
8260 

~othioic aeid, 0,0,0-t;:riethy\nter 8270 
Ben;r.ene, 1,l,S--trinitro· ...•••••....••••...••••.•.•... &270 
V.,..:li~ ·•·•••··········•••••··········•••••·•········ 6010 

7'110 
7911 

Acetic •cid, ethenyl nter ............................ 826Q 
Ethene, eh\~ro- •....•••••...•••••..•.••.....•••....•.• 8010 

8021 
8260 

Benter., ditt~ethyl· ••••.••••....••..•.•••••••..•••..... 8020 
8021 
6260 

Zlnr: ....••....•.•...•••....••••••..•••...••••.•. ,,.,.. 6010 
7'150 
795T 

4000 
2 

10 
5 
0.05 
~ 
0.5 
0.1 
5 
0.5 
0.5 
5 

10 
400 

1000 
TO 
40 

2 
0. T 
5 

10 
2 
0.3 
0.5 

10 
10 
0.3 
0.3 
; 
0.2 
5 
1 
0.2 
5 

10 
0.3 
; 

10 
5 

10 
TO 
5 

T5 

10 
10 
80 

2000 
40 
50 
2 
0.4 

10 
5 
0.2 
5 

20 
50 

0.5 

1. ThE! regulatory requirements pe-ruin only to the list of s\Jbsnr-.ces; th~ right hend colums (t-lett"lods and POL) are 
g1v•n tor intorMBtlonal purposes only. See alse~ footnotes 5 and 6. 

2. C...-.n na~~es an· thos.e Widely used in go~rrmeot regulations, scientific pUblications, and cmmerce; synonyms 
e.x.u.t for Nny ch""'lca\s. 

3. Chemlcal AbStr-acts. Servic~ registry I'Uiber. Wh~te- 11 Total" is Pntered, all spec1es 1n the gf'OUnd N8tf"r that 
c:onu1n this el~t .fliP indi..Jded. 
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l., CAS 1rode.x ar~ thosf' used in the- 9th Collective Index. 
Svggest~ Mf'thods rf'fer to analytic:8l procedvre ~rs us~ in EPA R~port S\1•846 "lf'st Mf"thoc:ls for Evaluating 
Solid W.sste", third edition, Ho"V~r 1986, as r~e"visll!d, Dl!'c~r 1987, .AN:Ilyticl"'l dt!'tftils Cl'ln be found in S\J"846 
arod 1n doclJI'IIentation on file at tl'lt agency. CAUTJON: Thf' ~thods listf'd .iU"f' representative SW-846 proce-dute:5> 
end may not etw~yor;. bE' the most suitable method(S) tor monitoring an B,.tyte ~r thP regulations. 
Pri'ICtlC&t Cluantitl"'tion Limits (POl$) I!U'f" the lowest concentrations of &r.lytes in grOI..A'ld waurs that can tMo 
relil'lbly d~term1~ within specified Um1ts. of pr~cision &nd accuracy by the indicat~ methods under routii"K' 
laboratory o~r&ting conditions. The POLs listed are gene-rally stated to orw signifiC:ilnt figure. PQL!i are baaed 
on 5 mL s~l·~ for volt~ti\~ orgsnic$ .-.;! 1 l $~l~$ for s~1vol~tit~ orprilcs.. CAUtiON: lht PQL valUI!~ in 
many Cll$eS l'lrf' ba$ed only on " gll!~r•l ~stillll'lt;~ for th~ method and not on a detll!nninatlan fer individual 
c~lnds; PQLs ere not a pert of the regulation. 

7. This sl.lbstenc:~ IS often celled 9is<2~chloroil!>apropyl> ether, th• ~ Ctunical Abstract$ Sprvic:• flpplies to its 
noncoomercial 1somer, Propane, 2,2'-oxybts[2-chloro- (CAS RN 39638-32-9). 

8. Clllordane: This entry includes alphe-chlordanf CCAS llN 5103-71-9), beta-chlordane CCAS RN 5103-;lo'.-2), germ~­
chlordane (CAS RN 5566·34-7), and constituents of chlord.!!l~ (CAS RN 57-74-9 end CAS RN 12789-03·6}. PC:. shown 
1s for technical chlordbne. PQls of lpk'ific ISomers are ebout ZO 119/l by Method 8270. 

9. Polychlorinated blphe-nyls (CAS RN 1336-36-3); this category contains congener ehemicals 1 including constituenh 
of Arot::lor 1016 (CAS RN 12674~11·2). A.roelor 1221 (CA.S RN 11104-28-2} 1 ArOc::lOI'" 1232 (CAS IU.I 11141-16-5) 1 ArOC:lor 
121..2 (CAS RN 53469-2:1-9), Aroclor 1248 (t;AS RN 12672-29-6), Aroclor 1254 {CAS RN i109?T69-1), and Aroclor 1260 
{CAS RN 11096·82·5). Th@ F'Cl $hown 1s 11n avlltrag@ value for PCB cong~Pn~Jr$, 

10. lO:J~:flphftW!: This entry inc\~$ t;ongerwr c;:hemicals t;ontainl!'d in t;Pchnic=oL to~apl'lene CCAS RN 8001-35"2), 
i.e., chlor1n11ted c~l':n~. 

1i. Xyl~ne (tOtlll): Thi~ ~try liiClv::ies o-)lylene (CAS RN 96~47~6), m~xytene (CAS RN 108~36r3), p-~ylene (CAS RN 106· 
42·3), and unspeclfi~ xyl~""s (di.methylben:r~$) {CAS RN 1330~20-7). PCLs for J~Jett\od 8021 l'll"E' 0.2 for QrxyLBIII!' 
lind 0.1 for m- or prxylene. The PQL for mr~yleoe is 2.0 .1'-lil/l by method 8020 or 6260. 

AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 
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16.14.707 REPORTING AND PLAmfiNG REQUIREMENTS (1) Remains 
the same. 

(2) If no major plan or report is being prepared at the 
time of new well construction, development, or rehabilitation, 
then all required documentation of this work ~ must be sub­
mitted to the department within 90 days of the start of work on 
the well. Otherwise the well construction and development details 
will be attached as an appendix to the major plan or report. 

(3) Remains the same. 
(4} A copy of all plans. reports. studies and other groung 

wa~er monitoring methods or activities must be SMPPlied to the 
department ang placed in the operating recorg. 

15l Revisions. changes. and additional requirements of the 
department must be incorporated into the operating records at a 
facility. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14. 708 DEFINITION Of EXTENT OF CONTAMINATION (1) H--MI 
elfeeeaanee er a Elefiniti•,•e trend te•A'ards elfeeeaanee (er a ei§'nif 
ieant deereaee in ~!) ef aft enferee~ent standal"El er ~revefttati¥e 
aetieft limit fer aay '!'aele 1 (A~U 16.14, 796] eeRe'ti'tlieflt is 
detected il"! eam~les fl"BIR any faeility §'l"BUndwate£ meniteriR§' 
~k±e, then tfie depart~ent ma} ~e~i~e 'tfie ewner er ape~ater to 
talte oft€ er mere of the fellewin'J aetiefts: Cal If ground water 
concentration(sl in samples from any facility ground water moni­
toring welllsl for any Table 1 (ARM 16.14.706) constituent equal 
or exceed an enforcement standard or show a significant statisti­
cal increase above background levels or a statistically signifi­
cant decrease in pH occurs. the owner or operator must: 

(a) resample ene er mere ef tae ~eaiterin§' wellSI 
l1l Notify the department in writing within 14 days of the 

discovery. The notification must specify the parameters and the 
welllsl involved; 

liil Begin a program of assessment monitoring and resample 
all of the ground water monitoring wells for constituents of 
Table 2 fARM 16.14.7061 within 90 days: 

(iiil Collect and analyze a minimum of at least one sample 
from each downgradient well for Table 2 constituents during each 
sampling event; 

(ivl For any constituent detected ip the downgradient wells 
as a result of the complete Table 2 analysis, collect and apalyze 
a minimum of four independent samples from each well (dowpgradi­
ent and upgradientl to establish background for the constituents 
detected; 

(vl During continued assessment monitoring: 
(A} sample all wells for all Table 2 constituents at least 

annually; 
(B) Sample all wells at least semi-annually for all Table 

1 constituents and all Table 2 constituents detected in the 
initial, or subsequent annual. Table 2 s~mn~ing; and 

(C) Collect and analyze at least one sample from each well 
(background and downgradientl during each sampling event. 

(b) The department may delete any of the Table 2 constit­
uents required under assessment monitoring it lt can be demon-
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strated that the removed constituents are not reasonpbly expected 
to be in or derived from the waste contained in the unit, 

lcl The department may designate an appropriate alternate 
subset of wells to be spmpled for Table ' constituents during 
continued assessment monitoring. 

Cdl The department may specify an alternative sampling 
frequency for the full set of Tpble 2 constituants. or the Tpble 
1 constituents and Table 2 constituents detected during the full 
Table 2 anplysis. Tbe frequency must be no less than annual and 
must be based on; 

lil the lithology of the pguifer and unaaturated zone; 
liil the hydraulic conductiyity of the pquitar and unsatu­

rated zone; 
Ciiil ground wpter flow rates; 
Ciyl the minimum distance between upgra4ient adge of the 

disposal unit and dowpqrpdient monitoring well screen (minimum 
distance of trayell ; 

ly\ the resource yplue 0 f the pguifer; and 
lvil the nature !fate and transport\ 0r any constituents 

detgcted in resp0nse to this section. 
ldl The department may require the owner or 0perot0r to 

sample public 0r private water supply wells 0r springs pod to 
determine water leyel eleyations in such wells to determine the 
extent of ground water contamination. 

Cel The releyont point of compliange IPOCl t 0 detsrmine if 
an enforcament standard or preyentivs pction limit hu been 
attained 0 r exceeded it specitiad n n0 more than 150 meters 
beyond the waste management unit boundary and must ba 10gated on 
land owned by the 0yner of the disposal unit. 

I il The dowpgradignt m0nit0ring syatem must be installed at 
the roc specified by the deportment that ensures detection 0 f 
gr0und water contaminpti0n in the upptrrnost aauifer. 

Ciil When physigal 0bstagles preclude installation of ground 
wpter monitoring wells at the relevant Point of g0mpliance at 
existing units. the down-gradient monitoring system mpy be in­
stalled at the closest procticabla distancs hydrpuligally down­
gradient tr0m the roc apscifitd by the deportment that ensures 
detection of qr0undwater c0ntominati0n in the uppermo•t aquifer. 

(fl The department may oppr0ye a multi-unit gr0und water 
monitoring system instead of separate ground water monitoring 
systems f 0r epch disD0sal unit when the !agility has Blvenl 
units. pr0yided the multi-unit gr0und water monitoring system 
meats the requirement of ABM 16.14,704. and tha dopartmant deter­
mines it ia equally or more protsgtiye of human haalth and tbs 
environment as individual monitoring systems tor eagb unit. An 
owner or 0perator ot o !agility may submit a written request for 
appr0vol 0f a multi-unit gr0und wpter monitoring systsm. The 
requirements sbpll include pn evaluation 0t at lepst tbe follow­
ing hct0rs; 

Cil the hydrogeologic cbaracteristics ot the facility and 
surrounding land; 

(iil the climatic fact0rs of the prep; 
liiil the volume and physical characteristics of the leach-
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(ivl proximity of ground water users; 
(V) the age, and design of the site; 
(Vi) the classification and quality of ground water; 
<viil the types of waste accepted at the disposal units: 

Cviiil the number. spacing. and orientation of the disposal 
~ 

Cgl The owner or operator must place in the operating 
record and suPmit to the department the results of any sampling 
required under this rule within 14 days of the receipt of results 
by tbe owner or operator. 

Chl The owuer or operator must notify the department of any 
detection of any Table 2 (ARM 16.14.7061 constituents within 14 
days of the receipt of results by the owner or operator. A copy 
pf the notice must be placed in the operating record. 

Cil The owner or operator may demonstrate that a source 
other than a disposal unit caused the contamination. or that the 
statistically significant increase resulted from error in sam­
pling, analysis. statistical evaluation, or natural variation in 
ground water quality. A report documenting this demonstration 
myst be certified by a qualified ground water scientist and 
approved by the department and placed in the operating record. 
Jf a successful demonstration is made the owner or operator must 
continue monitoring in accordance with the detection monitoring 
program pursuant to ARM 16. 14.706. If a sus;:cessful demonstration 
is not made within 90 days, the owner or operator must comply 
w!th this rule and initi~te assessment monitoring. 

(l:J) iAereaee t-he fl!'eql:lef\ey ef IJl!'BI:IHa '•lat-e!' ea!llflliFtiJI 
(e) eeHdl:let. meFtit.erif\IJ fep aaait.ieHal paramet.ers1 
(d) iAet.all al!lEHt.ief\al meHit.eriHIJ .rells t.e aefiAe t.l'le 

nat.~:~re ana eMteFtt. ef eeAtamiAat.ieAI er 
(e-) !'?f'e)3are a fJi"BaAe 'JJat.el!' eerreeth e aetieA f:llaA iAeladiA'!J 

an asseeement- ef 't.fie i!Bf:lae't.s aHEI a eefieaale ef implemeHtatier• fer 
eerreetive aet.ieAo 

121 If the concent~ations of all Table 2 <ARM 16.14.706) 
constituents are shown to be at or below background values. using 
the statistical procedures in ARM 16.14,706, for two consecutive 
semi-annual sampling events, the owner or operator must notify 
the department of this finding and may return to detection moni­
toring for Table 1 (ARM 16.14.7061 constituents. 

(3) If the concentrations of any Table 2 (ARM 16.14.706) 
constituents are above background values. but all concentrations 
are below the ground water protection standard established under 
the Montana ground water quality standards, using the statistical 
proc~dures in ARM 16.14.706, the owner or operator must continue 
assessment monitoring on at least a semi-annual basis for all 
Table 1 (ARM 16.14.706) constituents and all Table 2 constituents 
detected in the initial assessment monitoring. 

(4) If one or more Table 2 CABM 16.14.706) constituents at~ 
detected at statistically significant levels above the ground 
water protection standarg established under C5! of this rule in 
anv sampling event, the owner or operator must, within 14 days of 
this finding, place a notice in the operating record identifying 
the Table 2 constituents that have exceeded the ground water 
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protection standard and notify the department and all appropriate 
local government officials. The owner or operator also: 

(a) (i) Must characterize the nature and extent of the 
release by installing additional monitoring wells as necessary; 

(ii\ MuSt install at least one additional monitoring well 
at the facility boundary in the direction of contaminant migra­
tion and sample this well for all Table 2 constituents; 

Ciiil Must notify all persons who own the land or reside on 
the land that directly overlies any part of the plume of contami­
nation if contaminants have migrated off-site if indicated bv 
sampling of wells; and 

( i v) Must initiate an assessment of corrective measures 
within 60 days; or 

(bl May demonstrate that a source other than a disposal 
unit caused the contamination. or that the statistically signifi­
cant increase resulted from error in sampling. analysis. statis­
tical evaluation. or natural variation in ground water quality. 
A report documenting this demonstration must be certified bL a 
qualified ground water scientist and approved by the department. 
and placed in the operating record. If a successful demonstra­
tion is made the owner or operator must continue monitorincr in 
accordance with the assessment monitoring program pursuant to 
this rule. and may return to detection monitoring if the Table 2 
(ARM 16.14.706) constituents are at or below background as speci­
fied in (2l of this rule. Until a successful demonstration is 
made, the owner or operator must comply with (4) of this rule, 
including initiating an assessment of corrective measures. 

(5) The ground water protection standard <enforcement 
standard) for each Table 1 and Table 2 fARM 16.14.706) constitu­
ent must be: 

(a) For constituents for which a maximum contaminant level 
CMCLl has been promulgated under the Montana ground water guality 
standards, the MCL for that constituent; 

(b) For constituents for which MCLs have not been promul­
gated. the background concentration for the constituent estab­
lished from wells in accordance with ARM 16.14.706; 

(cl for constituents for which the background level is 
higher than the MCL identified under (5\ (al of this rule or 
health based levels identified under 5 (dl of this rule, the 
background concentration: or 

(d\ The department may establish alternative ground water 
protection standards (enforcement standards) for which MCLs have 
not been established based on the following criteria: 

(il The level is derived in a manner consistent with u.s. 
EPA guidelines for assessing the health risks of environmental 
pollutants (51 FR 33992, 34006, 34014, 34028, September 24, 
1986) ; 

(ii) The level is based on scientifically valid studies 
conducted in accordance with the Toxic Substances Control Act 
Good Laboratory Practice Standards (40 CFR, Part 792) or eguiva­
lent; 

(iii) For carcinogens, the level represents a concentration 
associated with an excess lifetime cancer tiisk level fdue to 
continuous lifetime eXposure) with the 1 x 10 to 1 x 10-f: range; 
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Civl For systemic toxicants. the level represents a concen­
tration to which the human population could be exposed to on a 
daily basis that is likely to be without appreciable risk of 
deleterious effects during a lifetime. For purposes of this 
subsection. systemic toxicants include toxic chemicals that cause 
effects other than cancer or mutation. 

(a) ~fie aepar~meAt may re~ire tfie e~Rer er operator to 
Bi:HIIf!le pt1l3lie er flrivate water 9\lf!fllY wells er epril'~<p and te 
determboe 'A'ater level elevatiefH3 iA et1eh wells te aetef'qftif!e tfie 
eKteAt ef ~rellftawater eeAtamiflatieA• 

(~) ~fie f!eiHt ef etaAdarao aflfllieatieR (PSA) te aetermi~ 
if a p!l'e <"eflt:ive aet:ien limit er eHferee:meflt st:andara has 'be~ 
attainea er eKeeedea is sf!eeified as fiB more thaA 450 feet :eeyeftd 
an} · .. ·aste dispesal areeas. ~he l!lepar"tl!!ent may eKpal'ld er redHee the 
PS!, i:f t:he Elepartmeftt aete:H~iftes it is eqHally er mere preteeti>re 
ef pH'blie health af!EI aatHral rese\lreee. An e~mer er operator of 
a faeilH;y May eu'bai~ a W¥it:t:eft reEJldese :fer at'lp!'eval e:f af! eKp>H,.... 
sieA or reaee~ien ef the PSA, ~he require111ente efiall include afl 

evahtatiefl of at least the fellewi~f-uet.-e!"S+ 
(a) tfie fiyare~eele~ie efiaraeterist:ies of tae faeility aAd 

s\lrreundin~ la11E11 
('b) the eli!llat:ie-faet:ere of 4;he.-~ 
f<:~) tae velWI!e ami physiea~raeteristies----e-f the lea-eh-

(a) !'l"Olfimity ef··fJreuftd' .. •ater ~ 
(e) the a~e af!EI aesi~n ~~oi-te1 afla 
(f) the !Jiiality ef c;yrelln~.·ater..-
( 4-) An o•,mel: oF afleFater ~---a---4-a~ is re!fHired t:e 

netif:r tee deparaent i:• W¥itinq-w4.4:Jz.in 15 aayo of ehe-~ 
of an eueeedenee of all eflfereemeflt etaf!aal"e er---a- pre"\•enti're 
aetien limit. 'I'he f!Otifieatiel'l shall specify the t'larametel"B for 
••hieh eta•niarse haoe seeft eweeede~ ~.·aieh the 
eJweedef!ee eeellrrea. ~he depal"tl!lent may re!fliire the :facility 1:€ 
immeaiaeely resample same or all ef the ~reuft~A'ater monitor~ 
wells ~e eeftfirm the eueeedenee. 

(5) tlpefl reeeipt ef a Aet:ifieatien that afl eflfe:r-eemeHt 
sta11aard er proventi>.•e aotien limit b.ae seeft attained er eKeeed 
ea, the Elepal"tifteAt shall O'>alllate the il'lfOI!'lllatiolh If flH'ther 
iflf&I!'Hiatiel't is neeeeea:ry to assess tile 'f!atHre al'ta euteflt ef 
eefttaainatien, the depart:meAt may :r-equire tfie BWAer or eperat:er 
eo p:r-epare ana et1emit a ~reuftEiwate:r- meAit:eril't~ pal!'ameter eueeea­
ef!ee report within 60 Elaye \ll'llees aA alterAative deadlifle is 
speeified ift ~ffitifl~ 'by tofte aepartmeAt• ~fie report shall aaeess 
tR.e oaHse aAd eieyni:fiea!'lee ef the exeeeEieAee af!a sfiall propose a 
respeflse. Based eA tfie e..,aluatieA ef tfie repert the departaent 
ma::y epeeify respeneee te se implemeHted sy tR.e B'.,·ner er operator 
of tae faeility. 

(6) '!'fie owner er operator ef a facility may req\iest the 
departmeHt to <:Jrant an el!emJltiofl or increase if! a fH'e~cfltatiYe 
aetion limit er ef!fBI!'eemefte staf!Eiard fer a selie ~aote disposal 
faeilit} at a leeatien · .. •ftere a pFevefltive astian limit er efl 
~ment staAaa't'EI fiae l>eefl attail'led or eueeedcEI. ll l'CEJHeet f'e-¥ 
a aepartl!lene eKemptioft ehall 'be su'bmitted Hl-wFitin~ to the 
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(a) ~ lis£ ef the speeifie wells aAs pa~a~ete~s fel' wftieh 
aR eMemptieR is beiR~ ~eq~eetes1 aRa 

(e) ARy e£he~ iAfe~~a£ieR the aepal"tllteRt deems neeessal'y te 
eRt:utre the aepa:rtmeAt' e aeeieieR ie pl!'e£ee£i·,•e ef p~elie health 
ana AatH~al ~eSBHPSee, 

(7) An el!el!lp£ien PeqHeS£ ie RB£ BBRSiael'ea eeml!lete Httt'l 
all iRfel'~atieR reqHirea by the aepe.riH!IeR£ ie eal!!lftitte.S, 'Phe 
sepa£1!ment may set altepl'late eefleeJ'I'tra;;.ien limHss iR ita l!'BBI!BRee 
te the exemptieR reqaeet eftly HHaeF the tallewin~ eirealltetaneee! 

(a) the preventive astian lilllits feP iftaieater paralftetere 
ha•. e net eeel'l set by the aepal"tment; 

(9) tfie pal"ameter fep '"'hiell all ellalllf'tien is Peqaeetea is 
e 1 evated due te l!oaelEOJl"BHHd eeHElitieHI!I 1 el!' 

(e) tfie depaFtmeHt EleteFIIIiHes the alternate eeneeHtretien 
limit ie el'!\:lally pFeteeth•e ef p\:ll!olie fiealtfi BAS I'IBt\:ll"al reseaFe 
ee as the pFe, eHtative aet.ieft limit. sr eHfBFeemeHt etanelaP•!L 

f6l lal Within 60 days of finding that any of the constit­
uents listed in Table 2 fARM 16.14.706) have been detected at a 
statistically significant level exceeding the ground water pro­
tection standards defined under f5l of this rule, the owner or 
operator must initiate an assessment of corrective measures. 
such an assessment must be completed within a reasonable period 
of time, not to exceed an additional §O days, and be submitted to 
the department. 

fbl The owner or operator must continue to monitor in 
accordance with the assessment monitoring program as specified in 
this ru~ 

(c) The assessment shall include an analysis of the effec­
tiveness of potential corrective measures in meeting all of the 
requirements and obiectives of the remedy as described under (7) 
of this rule, addressing at least the following: 

fil The performance, reliability, ease of implementation, 
and potential impacts of appropriate potential remedies, includ­
ing safety impacts, cross-media impacts, and control of exposure 
to any residual contamination: 

fiil The time required to begin and complete the remedy: 
Cjiil The costs of remedy implementation: and 
Civl The institutional requirements such as state or local 

permit requirements or otber environmental or public health 
requirements that may substantially affect implementation of the 
remedyfsl. 

(d) The owner or operator must discuss the results of the 
corrective measures assessment, prior to the selection of remedy, 
in a public meeting with interested and affected parties. 

(7) (a) Based on the results of the corrective measures 
assessment conducted under (6) of this rule, the owner or opera­
tor must select a remedy that, at a minimum. meets the standards 
listed in fbl of this subsection. The owner or operator must 
not~!y the department, within 14 days or selecting a remedy, that 
a report has been placed in the operating record describing the 
s~••cted remedy and how it meets the standards in fbl of this 
subsection. 

(b) Remedies must: 
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Cil Be protective of human health and the environment: 
Ciil Attain the ground water protection stan~ard as speci­

fied pursuant to C5l of this rule; 
!iiil Control the source(sl of releases so as to reduce or 

eliminate. to the maximum extent practicable. further releases of 
Table 2 (ARM 16.14.706) constituents into the environment that 
may pose a threat to human health or the environment; and 

(ivl Comply with standards for management of wastes as 
specified in (8) of this rule. 

(V) Be approved by the department. 
(s;;l In selecting a remedy that meets the standards pf 

(7) Cbl of this rule. the owner or operator shall consider the 
following evaluation factors: 

(il The long and short-term effectiveness and protective­
ness of the potential remedyCiesl. along with the degree of cer­
tainty that the remedy will prove successful based on consider­
ation of the following; 

CAl Magnitude of reduction of existing risks; 
CSl Magnitude of residual risks in terms of likelihood of 

further releases due to waste remaining following implementatioQ 
of a remedy; , 

(C) The type and degree of long-term management required, 
including monitoring. operation. and maintenance; 

(Dl Short-term risks that might be posed to the community, 
workers, or the environment during implementation of such a 
remedy, including pptential threats to human health and the 
environment associated with excavation, transportation. and 
redisposal or containment; 

(El Time until full protection is achieved; 
(F\ Potential for exposure of humans and fi:nVironmental 

receptors to remaining wastes. considering the potential threat 
to human health and the environment associated with excavation, 
transportation, redisposal. or containment; 

(G) Long-term reliability of the engineering and institu­
tional controls; and 

(Hl Potential need for replacement of the remedy. 
(iil The effectiveness of the remedy in controlling the 

source to reduce further releases based on consideration of the 
following factors: 

CAl The extent to which containment practices will reduce 
further releases: 

(B) The extent to which treatment technologies may be used. 
(iiil The ease or difficulty of implementing a potential 

remedyCies) based on consideration of the following types of fac­
~ 

(Al degree of difficulty associated with constructing the 
technology; 

(B) expected operational reliability of the technologies; 
(Cl need to coordinate with and obtain necessary approvals 

and permits from other agencies; 
(D) availability of necessary eguipment and specialists; 

(El ava~lable capacity and location of needed treatment, 
storage, and disposal services. 
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Civl Practicable capability of the owner or operator, 
including a consideration of the technical and economic capabili­
ll.,._ 

cvl The degree to which community concerns are addressed 
by a potential remedytiesl. 

Cdl The owner or operator shall specify as part of the 
selected remedy a schedule for initiating and completing remedial 
activities, Such a schedule must require the initiation of 
remedial activities within a reasonable period of time taking 
into consideration the fact.ors set forth in (d) Cil- <viii\ below. 
The owner or operator must consider the following factors in 
determining the schedule of remedial activities: 

Cil Extent and nature of contamination; 
Ciil Practical capabilities of remedial technoloaies in 

achieving compliance wlth ground water protection standards 
established under !51 of this rule and other objectives of the 
remedy; 

r iiil Availabi 1 itv of treatment or disposal capacity for 
wastes managed during implementation of the remedy; 

( i vl Desirabili t-.y of utill zincr technologies that are not 
currently available. but which may offer significant advantages 
over already available ter.hnologies in terms of effectiveness. 
reliability. safety, or ability to achieve remedial objectives; 

(v) Potential risks to human health and the environment 
from exposure to contamination prior to completion of the remedy: 

(vi\ Resource value of the aquifer including: 
.uu._ current and future uses; 
CBl proximity and withdrawal rate of users; 
(C) ground water quantity and quality; 
(D) the potential damage to wildlife. crops, vegetation. 

and physical structures caused by exposure to waste constituent; 
CEl the hydrogeologic characteristic of the facility anq 

surroundino land; 
(F) ground water removal and treatment costs; and 
CGl the cost and availability of alternative water sup-

plies. 
(viil Practicable capability of the owner or operator; and 
<viii\ other relevant factors. 
(el The department may determine that remediation of a 

release of Table 2 CABM 16.14.7061 constituent from a disposal 
unit is not necessary if the owner or operator demonstrates to 
the department that: 

Cil The ground water is additionally contaminated by sub­
stances that have originated from a source other than a disposal 
unit and those substances are present in concentrations such that 
cleanup of the release from the disposal unit would provide no 
significant reduction in risk to actual or potential receptors; 

(iil The constituentlsl is present in ground water that: 
(Al Is not currently or reasonably expected to be a source 

of drinking water; and 
CBl Is not hydraulically connected with waters to which 

the hazardous constituents are migrating or are likely to migrate 
in a concentrationCsl that would exceed the ground water protec-
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tion standards established under (51 of this rule: or 
Ciiil Remediation of the release(sl is technicallx imprac­

ticable; or 
Civl Remediation results in unacceptable cross-media im­

pacts. 
(f) A determination by the department pursuant to (71 (e) of 

this rule will not atfect the authority of the state to require 
the owner or operator to undertake source control measures or 
pther measures that may be necessarx to eliminate or minimize 
further releases to the ground water. to prevent exposure to the 
ground water. or to remediate the ground water to concentrations 
that are technically practicable and significantlx reduce threats 
to human health or the environment. 

(8) (a) Based on the schedule established under 17) {d) of 
this rule for initiation and completion of remedial activities" 
the owner/operator must: 

I i l Establish and implement a corrective action groung 
water monitoring program that: 

ill_ at a minimum. meets the reguirements of an assessment 
monitoring program under this rule; 

lJ:U__ indicates the effectiveng§§_ of the corrective acti_9.Jl 
remedy; and 

(Cl demonstrates compliance wi~h ground water protectLqi• 
standard pursuant to _L;i_j___Qf this rul~_, 

( i i.l Implement tl:l,e co_r_~ctiY.su;g;tiol_L~1l'edy_§gl§"d~Jld.QJ-: 
L7) of this rule; and 

fiiil Take any interim measur~"---necessary t,g ensure 1_l_\"' 
protection of human MJ!cl t-h and the environment. ;rnterim measu:r;:_c~.'? 
§hou ld, to the grea te"'-.t extent pract i£ll.J:!_l!L_j:)~_gons i~_t__•!.i ~t• 
:the obiecti ves of and cs>ntribute to the ~rfopnance of any rems<:1y 
that...J!lil.Y_ be required pursuant to (7Lof this rule. T_he following 
fac_tors must be considered by an owner or operator in determining_ 
whether interim measyres are necessary: 

(A) time reguired to develop and implement a final remedy_; 
(B) actual or_potential exposure of nearby populations or 

environmental receptors to hazardous constituents; 
(Cl actual or potential contamination of drinking water 

supplies or sensitive ecosystems; 
<Pl further degradation of the ground water that may occur 

if remedial action is not initiated expeditiously; 
(E) weather conditions that may cause hazardous constitu­

ents to migrate or be released; 
(F) risks of fire or explosion, or potential for exposure 

to hazardous constituents as a result of an accident or failure 
of a container or handling system; and 

(Gl oth~r situations that may pose threats to human health 
and the environment. 

Cbl An owner or operator may determine. based on informa­
tion developed after implementation of the remedy has begun or 
other information. that compliance with the requirements of 
j]_l_m__ of this rule are not being achieved through the remedy 
_selected. In such cases, the owner or operator must implement 
Q_tl)~~t._!lQQs or techniques that could_J;>Lacticably achiev~-.£.QI!l= 
pJ iance with the r~rements, unless the owner or operator makes 
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th~ determination spaciritd ip CS\Ccl or this rule. 
Ccl If s;he owner or operotgr deterni.ota that cgmplionce 

With the regu1remepts Of (7) (b) or this rult cannot bl practical­
ly achieved with onv currently ayoiloble mathgda. the gwptr or 
operator must: 

(il Obta1n cert1t1r;;ation gt a quolitied ground water 
!l'>:ieptist and apprgyal by the department that ggmplionce with 
r;quirempnts under 17) Cbl of thil rule cannot be procticolly 
acbieyed ~ith any currently ayailoblt mtthoda; 

!iil Implement alternate meaturtt to control txpoaure of 
humons or the eny1ronment to residual contamination. 11 naceasorv 
to protect humon health and tbl environment; and 

IHil Implement alternate mtiiUtll tor ggntrgl gt the tourc­
~s ot contam1not1on. or fgr remoyal or dpgoptominati 0n gf equip­
ment. units. deyioos. or strugtures that are: 

CA) Technically pragtigoble; ond 
(B) consistent with tho oyprall obiect~ve 0f the remedy. 
liy) submit to the dtpa~tmont t 0r approval a report juati-

fy~ng the olternotivt meoaurea 14 daya prior to implomtnt1ng the 
alternotiye measurea ond Dlac; o copy or the report in the oper­
Ating recqrd. 

Cd) All so11Q wpstes that art managed pu&auant to p romeQy 
regyir;d yndet 17) of th1t rylo. or op 1nter1m measure regu~reQ 
yoder 19) Cal liiil ot this ryle. mutt bp managed 1n o mopnor: 

W Thot il protegt1ye ot human tlnlth ond toe environment; 

(iil That c0mplist w1th apR11gablo todtrol Ratource Cgnaer­
vatigp cmd Recovery Act nqyinment•. 

(C) B•mtd1es •tltctpd pursuant to (7\ or thit rule myat be 
considered compltte when; 

li) The owne& or operat0r ggmplias w1th the qrpund water 
prot;ction atandorQs eatabl1•h•d unde& 15) or this rule ot all 
po1nts within the plumt of g0ntaminoUqn that lie beygnd the 
gr0ynd water mqn1to~1nq well syatpm llt•bl1aheQ ynQer ABM 
16.14.704. 

11il Cqmplianct with thl qr0und wpttr prgtecti0n standards 
egtobl1shod yoder 151 ot tbia rula AI• bl•n agh1tveQ by domon­
stroting tbat goncentrot1gna gt Toblp 2 CABM 16.14.7061 g 0ngtitu­
ents hayp not oxgtedad thl grgund water prgttct1gn standardltl 
tor a Period of tbree conaecutiyo ytart Ylinq thp statistical 
procedytes and PUfornonge §tlpdardt in ARM 16 I 14 I 7 06 (12) and 
(13\, The departmapt may apegity ID olterpotiyp lepgth ot time 

g~;£r~r!~tT&/?'i\k01h?1~:·,to06l ~?nit~':U~'!;rti~.tg~ ;:g;:~: 
ed thl ground woter protegtign IUDQUd c sl . taking into cgnlider­
,W,oru,. 

CAl extent ong googent&otion gt tbl r•l•o••(•l; 
IBl betlav~or cbarogter1stios ot tbe bozardgye gon•tityents 

in toe groynd water; 
IC) accuracy ot monitoring or modtling tachoigues, iQglud• 

ipg apy seasonal. mete0rolpqical, pr Ptber envirpnmentpl yari­
ab1lities that mAY offegt the acgyraey: ADd 

(Pl charactetittict of thl grpund wattr. 
liii) All actions &eguired to gpmplete the remsdy boye besn 
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satisfied. 
Cfl Upon completion of the remedy. the owner or operator 

must supply the department within 14 days with a certification 
that the remedy has been completed in compliance with the re­
quirements of C8l Cel of this rule and a copy must be placed in 
the operating record. The certification must be signed by the 
pwner or operator and by a qualified ground water scientist and 
~pproved by the department. 

(g) When. upon completion of the certification. the owuer 
or operator determines that the corrective action remedy has been 
completed in accordance with the requirements under CBlCel of 
this rule. the owner or operator will be released from the re­
quirements for financial assurance for correctiye action under 
[RULE IVJ. 

l.2.l...l£l The department hereby adopts and incorporates by 
reference: 

.LU 51 FR 33992. 34006. 34014. and 34028 (September 24.. 
19861, containing EPA guidelines for assessing the health risks 
of environmental pollutants; and 

1111 40 CfR, Part 792. ~etting standards ensuring scientifi­
cally valid laboratory studies . 

.ilil Copies of the above may be obtained from the depart­
ments Solid and Hazardous Waste Bureau. Cogswell Building, Hele­
na. MT 59620 [(406) 444-14301. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-207, MCA 

16.14.710 LATERAL LANDFILL EXPANSION (1) Lateral landfill 
expansions t;e a faeilit;y oytside the current area licensed to 
receive solid waste will be considered by the department as 
equivalent to licensing a new facility under 75-10-221, MCA. 
Lateral landfill expansion ef the facility outside the cyrrent 
area licensed to receive solid waste will not be allowed by the 
department until the required studies and plans are approved by 
the department and a license to operate a solid waste management 
system is issued by the department. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14.7ll MONITORING DURING CLOSURE (1) Remains the same. 
(2) If a facility undergoes closure prior to January 1, 

1993, the department will require a minimum of six semi-annual 
sampling episodes for Table 1 (ARM 16.14.706) parameters prior to 
approving final closure. These sampling events must occur af·ter 
the last date the ~ facility received waste. If no exceedence 
of preventative action limits or enforcement standards occurs for 
any Table 1 (ARM 16.14.706) constituent, then ground water moni­
toring at the closed landfill may be discontinued contingent upon 
written approval obtained from the department. Depending on the 
site-specific hydrogeology study, the department reserves the 
right to increase or decrease the number of ground water sampling 
events required during closure approval. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14. 713 MONITORING WELL ABANDONMENT ( 1) Remains the 
same. 

MAR Notice No. 16-2-420 9-5/13/93 



-865-

(2) All boreholes not completed as a monitoring well.,_ 
piezometer, or water supply well~ mY§t be abandoned immedi­
ately after drilling and completion of soil testing. 

(3)-(4) Remain the same. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14.714 NO MIGRATION DJIQHSTRATION (1) Ground water 
monitoring at a facility may be waived by the department if the 
facility owner or operator can demonstrate there is no potential 
for leaefia~e hazardous constituents to contaminate ~reeftdwate~ 
the uppermost aquifer. 

(2) No-migration petition• must be accompanied by facility 
specific data and studies and must be certified by a qualifiea 
hydrogeologist. Non-migration demonstrations must be based on: 

(~) Site-specific field collected measurements. sampling, 
and analysis of physical. chemical. and biological processes 
affecting contaminant fate and transport. and 

(bl Contaminant fate and transport predictions that maxi­
mize contaminant migration and consider impacts on human health 
and environment. 

(3)-(4) Remain the same. 
C5l The department may require the installation of vadose 

zone monitoring devices. piezometers or saturated zone monitor 
wells as part of a ongoing no migration demonstration. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16 . 14 • 715 MONITORING HELL NETWORK MAINTENANCE ( 1) - ( 2 ) 
Remain the same. 

(31 Maintenance activities shall continue for the active 
life and post-closure care period of the facility. If monitoring 
is to be discontinued at any or all wells, proper abandonment 
procedures must be followed. 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

16.14.717 INSPECIIQNS (1) Remains the same, 
r21 The department may request duplicate samples for inde­

pendent analysis or to conduct independent sampling at facili­
~ 
AUTH: 75-10-204, MCA; IMP: 75-10-207, MCA 

RULE I DESIGN CBITEHIA FQR LANDFILLS (1) New Class II 
landfill units and lateral expansions must be constructed: 

(a) In accordance with a design approved by the department 
that ensures that the concentration values listed in Table 1 at 
the end of this rule will not be exceeded in the uppermost aqui­
fer at the relevant point of compliance, as specified by the 
department; or 

(b) With a composite liner and a leachate collection syste~ 
meeting the following requirements: 

(i) The composite liner shall consist of two components. 
The upper component must consist of a minimum 30-mil flexible 
membrane liner (FML) , and the lower component must consist of at 
least a two-foot layer of compacted soil with a hydraulic conduc­
tivity of no more than 1 x 10-7 em/sec. FML components consist-
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ing of high density polyethylene (HOPE) must be at least 60-mil 
thick. The FML component must be installed in direct and uniform 
contact with the compacted soil component. 

( ii) The leachate collection and removal system must be 
designed and constructed to maintain less than a 30-cm depth of 
leachate over the liner. 

(2) When approving a design under (1) (a) of this rule, 
the department shall consider at least the following factors: 

(a) The hydrogeologic characteristics of the facility and 
surrounding land, including depth to groundwater, value and uses 
of the uppermost and any regional aquifers, type, depth, and 
hydraulic conductivity of soils and lithology below the waste 
disposal areas; 

(b) The climatic factors of the area; 
(c) The estimated volume and physical and chemical charac-

teristics of the leachate; 
(d) The hydraulic conductivity of the barrier layer; 
(e) The barrier layer thickness; 
(f) The slope of the barrier layer; and 
(q) The hydraulic head on the barrier layer; 
(3) A design of a landfill unit pursuant to (1) (a) of this 

rule must include a leachate collection and removal system and a 
barrier layer. 

(4) The barrier layer must be an engineered improvement 
that may include, but is not limited to the following: 

(a) compacted soil liner as defined in ARM 16.14.502; 
(b) geosynthetic clay liners; 
(c) soil admixtures; 
(d) geomembranes; 
(e) polymers; 
(f) Natural lithology when the uppermost soil layer of the 

landfill base is recompacted to achieve a minimum final thickness 
of 1_2 inches with a hydraulic conductivity of less than or equal 
to 1 x 10-7 cmfsec; and 

(g) Variations or combinations of design components de­
scribed in this section that achieve compliance with (1) (a) of 
this rule. 

(5) A barrier layer is not required for landfill units at 
a facility that has a department-approved no migration petition 
as specified in ARM 16.14.714. 

(6) The leachate collection and removal system must be 
designed and constructed: 

(a) to maintain less than a 30 centimeter (12-inch) depth 
of leachate at any point over the barrier layer or base of the 
landfill unit; and 

(b) When a compacted soil liner or recompacted natural 
lithology is used as the barrier layer, to ensure that the mini­
mum slope at the base of the overlying leachate collection layer 
is at least 2% and side slopes do not exceed 33\. 

(7) The leachate collection system must be designed with 
consideration of the following factors and must be approved by 
the department: 

(a) sized to water balance calculations or using other ac­
cepted engineering methods approved by the department; 
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(f) hydraulic conductivity of the drainage layer; and 
(g) long term performance during the active life and post 

closure care period. 
(8) The leachate removal system must be designed, construc­

ted, and operated to: 
(a) Allow the leachate collection system to perform as de­

signed; 
(b) Allow for the safe re111oval of and treatlllent of the 

collected leachate; and 
(c) Account for potential in~reased hydraulic head in the 

removal system. 
(9) The returning of leachate to the landfill unit or the 

recirculation of leachate in the landfill unit may be done only 
in landfill units that have a composite liner system. 

(10) The relevant point of compliance specified by the 
department must be no more than 150 meters from the waste man­
agement unit boundary and must be located on land owned by the 
owner of the landfill unit. 

(11) In determining the relevant point of compliance, the 
department shall consider at least the following factors: 

(a) The hydrogeologic characteristics of the facility and 
surrounding land; 

(b) The volume and physical and chemical characteristics of 
the leachate; 

(c) The quantity, quality, and detection of flow of ground 
water; 

(d) The proximity and withdrawal rate of the ground water 
users; 

(e) The availability of alternative drinking water sup­
plies; 

(f) The existing quality of the ground water, including 
other sources of contamination and their cumulative impacts on 
the ground water, and whether the ground water is currently used 
or reasonably expected to be used for drinking water; and 

(g) Public health, safety, and welfare effects. 
(12) Verification of construction of the final cap, liner, 

and leachate collection and removal system approved by the de­
partment is required by means of construction quality control 
(CQC) and construction quality assurance (CQA) plans and testing 
for construction of these elements of design in accordance with 
submitted specifications. 

(13) CQC and CQA plans must be approved by the department. 
(14) A report of all CQC and CQA procedures and results of 

all testing and monitoring provisions performed during construc­
tion of the design features for a landfill unit as specified in 
the approved plans must be submitted to the department and ap~ 
proved in writing before acceptance of waste by a landfill unit 
is allowed. 

(15) (a) owners or operators of all existing landfill units, 
new landfill units and lateral expansions that meet the criteria 
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for a small community exemption and are approv~d by the depart­
ment are not required to comply with this rule. 

(b) Petitions reque$ting the small community exemption must 
be in writing and must contain sufficient information for the 
department to make its determination. 

(c) Any change in a facility's compliance with the mandated 
criteria automatically revokes the exemption and the facility 
must comply with all applicable requirements in this subchapter 
and the requirements for ground water monitoring found in ARM 
Title 16, chapter 14, subchapter 7. 

(d) The department must be notified of any change in the 
facility's eligibility under the following criteria within 30 
days of the change. 

( 16) The small community exemption will be approved only if 
all of the following criteria are met: 

(a) There is no evidence of existing ground water contami­
nation; and 

(b) The landfill receives less than 20 tons per day of all 
types of solid waste, based on an annual average; and 

(c) The landfill is in an area that annually receives less 
than 25 inches of precipitation; and 

(d) The landfill serves a community that has no practicable 
waste management alternative. For the purposes of this section, 
the lack of a practicable waste management alternative may be 
demonstrated by the following: 

( i) No access to licensed Class II landfill within 100 
miles of the community; and 

(ii) The cost per household of using an alternative disposal 
n•ethod, and the cost per household of complying with the require­
ments of the landfill design section and g:cound water detection 
monitoring distr ibuLed ov~l:' t&,c en til.-~ estimated o.~ti ... ;e lif0 Gf 
tht= lcuH.lf.ill, will each e~:cecd on a;-, annual basis 1% vf the 
lLied.icn huusehold .incorne fo~- l:.l.te service area. 

TABLE 1 
Qle.micaJ_~ 
Arsenic 
Barium 
Benzene 
Cadmium 
Carbon tetrachloride 
Chromium (hexavalent) 
2,4-Dichlorophenoxy acetic 
1,4-Dichlorobenzene 
1,2-Dichloroethane 
1,1-Dichloroethylene 
Endrin 
Fluoride 
Lindane 
Lead 
Mercury 
Methoxychlor 
Nitrate 
Selenium 
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..... __ 11CL (mg/ll 
0.05 
1.0 
0.005 
0.01 
0.005 
0.05 

acid o.l 
0.075 
0.005 
0.007 
0.0002 
4 
0.004 
0.05 
0.002 
0.1 
10 
0.01 
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Silver 
Toxaphene 
1,1,1-Trichloroethane 
Trichloroethylene 
2,4,5-Trichlorophenoxy acetic acid 
Vinyl Chloride 

0.05 
0.005 
0.2 
o.oos 
0.01 
0.002 

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

RULE II CLOSURE REOQIREMENTS FOR LA[DFILLS (1) Closure 
criteria for Class II landfills are as follows: 

(a) owners or operators of all Class II landfill units must 
install a final cover system that is designed to minimize infil­
tration and erosion. The final cover system must be designed and 
constructed to: 

(i) Have a permeability less than or equal to the penne­
ability at any bottom liner, barrier layer, or natural subsoils 
present, or a permeability no greater than 1 x 10-5 cmjsec, 
whichever is less; 

(ii) Minimize infiltration through the closed unit by the 
use of an infiltration layer that contains a minimum 18 inches of 
earthen material; 

(iii) Minimize erosion of the final cover by the use of a 
seed bed layer that contains a minimum of six inches of earthen 
material that .is capable of sustaining native plant growth and 
protecting the infiltration layer from frost effects and rooting 
damage; and 

(iv) Revegetate the final cover with native plant growth 
within one year of placement of the final cover. The department 
may approve alternative revegetation plant species or an exten­
sion in the time requirement for revegetation. 

(b) The department may approve an alternative final cover 
design that includes: 

(i) An infiltration layer that achieves reduction in infil­
tration at least equivalent to the infiltration layer specified 
in (1) (a) (i) and (ii) of this rule; and 

(ii) An erosion layer that provides protection from wind and 
water erosion equivalent to the erosion layer specified in 
(l) (a) (iii) and (vi) of this rule. 

(c) The owner or operator must prepare a written closure 
plan that describes the steps necessary to close all landfill 
units at any point during their active life in accordance with 
the cover design requirements in (1) (a) or (b) of this rule, as 
applicable. The closure plan, at a minimum, must include the 
following information: 

(i) A description of the final cover, designed in accor­
dance with (l) (a) or (b) at this rule, and the methods and proce­
dures to be used to install the cover; 

(ii) An estimate of the largest area cf the Class II land­
fill unit ever requiring a final cover as required under (1) (a) 
of this rule at any time during the active life; 

(iii) An estimate of the maximum inventory of wastes ever 
on-site over the active life of the landfill facility; and 

( i v) A schedule for completing all activities necessary to 
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satisfy the closure criteria in (1) (a) of this rule. 
(d) The owner or operator must submit a closure plan to the 

department for approval and place it in the operating record no 
later than October 9, 1993, or at the time of application for 
license for a new landfill, the placement of wastes in a new 
Class II landfill unit, or the lateral expansion of an existing 
unit. 

(e) Prior to beginning closure of each landfill unit as 
specified in (l)(a) or (b) of this rule, an owner or operator 
must notify the department that a notice of the intent to close 
the unit has been placed in the operating record. 

(f) The owner or operator must begin closure activities of 
each Class II landfill unit no later than JO days after the date 
on which the Class II landfill unit receives the known final 
receipt of wastes or, if the Class II landfill unit has remaining 
capacity and there is a reasonable likelihood that the Class II 
landfill unit will receive additional wastes, no later than one 
year after the most recent receipt of wastes. Extensions beyond 
the one-year deadline for beginning closure may be granted by the 
department if the owner or operator demonstrates that the Class 
II landfill unit has the capacity to receive additional wastes 
and the owner or operator has taken and will continue to take all 
steps necessary to prevent threats to human health and the envi­
ronment from the unclosed Class II landfill unit. Any portion of 
a Class II landfill unit that will not receive additional waste 
within 90 days must have an intermediate cover of at least one 
foot of approved earthen materials. 

(g) The owner or operator of all Class II landfill units 
must complete closure activities of each Class II unit in accor­
dance with the closure plan within 180 days following the begin­
ning of closure as specified in (l}(f) of this rule. Extensions 
of the closure period may be granted by the department if the 
owner or operator demonstrates that closure will, of necessity, 
take longer than 180 days and he has taken and will continue to 
take all steps to prevent threats to human health and the envi­
ronment from the unclosed Class II landfill unit. 

(h) Following closure of each Class II landfill unit, the 
owner or operator must notify the department that closure has 
been completed in accordance with the closure plan. A certifica­
tion, signed by an independent registered professional engineer, 
or the department, verifying that closure bas been completed in 
accordance with the closure plan, must be placed in the operating 
record. Upon receipt of the notification of closure the depart­
ment will: 

(i) place the landfill in interim closure status and hold 
in abeyance any fees due under ARM 16.14.405 until closure com­
pliance is verified by the department; and 

(ii) schedule an inspection to verify closure plan compli-
ance. 

(i) Following closure of all Class II landfill units, the 
owner or operator must record a notation on the deed to the 
landfill facility property, or some other instrument that is 
normally examined during title search, and notify the department 
that the notation has been recorded and a copy has been placed in 
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the operating record. The notation on the dead auat in perpetu­
ity notify any potential purahaaer of the ~rty that: 

(i) the land has been used aa a landfill facility; and 
(ii) ita uae is reatricted under [RULE III(1)(a) (iii)). 
(j) The owner or operator ~ay request pa~isaion fr~ the 

department to remove the notation from the deed if all wastes are 
removed from the facility. 

(2) Class III landfill units must ~ cloaed under a depart­
ment approved plan that includes at a mini~um: 

(a) two feet of final cover; and 
(b) grading and aeedin9 to prevent ~osion. 

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

JUlLE III POST CU)lBJRE CARE UOUIRZMEI9TS PQR CLASS II p.HP­
riLL2 (1) Post closure care for Class II landfills: 

(a) Following closure of each Class II landfill unit, the 
owner or operator must conduct· post-closure care. Post-closure 
care must be conducted for 30 years, except aa provided under (b) 
of this subsection, and consist of at least the following: 

(i) Maintaining the integrity and effectiveness of any 
final cover, including making repairs to the cover as necessary 
to correct the effect& of settlement, subsidence, erosion, or 
other events, and preventing run-on and run-off from eroding or 
otherwise damaging the final cover; 

(ii) Maintaining and operating· the leachate collection 
system in accordance with the require-nts in [RULE I). The 
department may allow the owner or operator to stop managing 
leachate if the owner or operator demonstrates that leachate no 
longer poses a threat to h~an health and the environment; 

(iii) Monitoring the ground water in accordance with the 
requirements of ARM Title 16, chapter 14, subcbaptar 7, and 
maintaining the ground water monitoring system, if applicable; 
and 

( iv) Maintaininq and operating the gas 111onitoring sy•talll in 
accordance with the require111ants of ARM 16.14.521. 

(b) The length of the post-closure care period may be: 
(i) decreaaad by the departaent if the owner or operator 

demonstrates that the reduced period is sufficient to protect 
human health and the environment and this demonetration is ap­
proved by the departaent; or 

(ii) increased by the department if the department deter­
mines that the lengthened period is necessary to protect human 
health and the environment. 

(c) The owner or operator of all Class II landfill units 
must prepare a written post-closure plan that includes, at a 
minimum, the following information: 

(i) A description of the lllonitoring and maintenance activ­
ities required in· [RULE III(1) (a) J for each Class II landfill 
unit, and the frequency at which these activities will be per­
formed; 

(ii) Name, addrees, and telephone number of the person or 
office to contact about the facility during the ~t-clo•ur• 
period; and 

(iii) A description of the planned uses of the property 
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during the post-closure period. Post-closure use of the property 
must not disturb the integrity of the final cover, liner(s), or 
any other components of the containment system, or the function 
of the monitoring systems unless necessary to comply with the 
requirements in these rules. The department may approve any 
other disturbance if the owner or operator duonstrates that 
disturbance of the final cover, liner or other component of the 
containment system, including any removal of waste, will not 
increase the potential threat to human health or the environment. 

(d) The owner or operator must submit to the department a 
post-closure plan for approval and place a copy of that plan in 
the operating record no later than October 9, 1993, or by the 
initial receipt of waste, whichever is later. 

(e) Following completion of the post-closure care period 
for each Class II landfill unit, the owner or operator must 
submit to the department a certification, signed by an indepen­
dent registered professional engineer for approval by the depart­
ment, verifying that post-closure care has been completed in 
accordance with the post-closure plan. A copy of the approved 
document must be placed in the operating record. 

(2) (a) The department hereby adopts and incorporates by 
reference: 

( i) the ground water monitoring requirements contained ir. 
ARM Title 16, chapter 14, subchapter 7; and 

(ii) ARM 16.14.521, containing requirements for maintaining 
and operating gas monitoring systems. 

(b) Copies of the above rules may be obtained from the 
department's Solid and Hazardous waste Bureau, Cogswell Building 
Helena, MT 59620 [(406) 444-1430). 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

RULE IV FINANCIAL ASSURANCE REQUIREMENTS FOR CLASS H 
LANDFILLS (1) (a) The requirements of this rule apply to owners 
and operators of all Class II landfill units, except owners o~ 
operators who are state or federal government entities whosP­
debts and liabilities are the debts and liabilities of a state o~ 
the United States. Subdivisions of state government, such as 
counties, cities or towns, whose debts and liabilities are not 
directly the debts and liabilities of the state, are subject to 
this rule. 

(b) The requirements of this rule are effective April 9, 
1994. 

(2) Financial assurance for closure: 
(a) The owner or operator must have a detailed written 

estimate, in current dollars, of the cost of hiring a third party 
to close the largest area of all Class II landfill units ever 
requiring a final cover as required under [RULE II] at any time 
during the active life in accordance with the closure plan. The 
owner or operator must submit a copy to the department and place 
the estimate in the operating record. 

(i) The cost estimate must equal the cost of closing the 
largest area of all Class II landfill units ever requiring a 
final cover at any time during the active life when the extent 
and manner of its operation would make closure the most expen-
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sive, as indicated by it• closure plan (sea [RULE II(l) (c) (ii))l. 
(ii) During the active life of the Class II landfill unit, 

the owner or operator must annually adjust the closure cost 
estimate for inflation and any other changes and submit this 
infor.ation to the department as part of the annual report re­
quired under.ARM 16.14.407. 

(iii) The owner or operator must increase the closure cost 
estimate and the amount of financial assurance provided under 
(2) (b) of this rule if changes to the closure plan or Class II 
landfill unit conditions increase the maximum· cost of closure at 
any time during the remaining active life. 

(iv) The owner or operator may reduce the closure cost 
estiaate and the amount of financial assurance provided under 
(2) (b) of this rule if the cost estimate exceeds the maximum cost 
of closure at any time during the remaining life of the Class II 
landfill unit. The owner or operator must obtain the approval of 
the department for the reduction of the closure cost estimate and 
the amount of financial assurance required. copies of the demon­
stration and department approval must be placed in the operating 
record. 

(b) The owner or operator of each Class II landfill unit 
must establish financial assurance for closure of the Class II 
landfill unit in compliance with (5) of this rule. The owner or 
operator must provide continuous coverage for closure until 
released from financial assurance requirements by demonstrating 
compliance with [RULE II(1)(h) and (i)]. 

(J) The following financial assurance for post-closure care 
must be provided: 

(a) The owner or operator must have a detailed written 
estimate, in current dollars, of the cost of hiring a third party 
to conduct post-closure care for the Class II landfill unit in 
compliance with the post-closure plan developed under [RULE III). 
The post-closure cost estimate used to demonstrate financial 
assurance in (J) (b) of this rule must account for the total costs 
of conducting post-closure care, including annual and periodic 
costs as described in the post-closure plan over the entire post­
closure care period. The owner or operator must submit a copy of 
the estimate to the department and place a copy in the operating 
record. Estimates must meet the following requirements: 

(i) The cost estimate for post-closure care must be based 
on the most expensive costs of post-closure care during the post­
closure care period. 

(ii) During the active life of the Class II landfill unit 
and during the post-closure care period, the owner or operator 
must annually adjust the post-closure cost estimate for infla­
tion. 

(iii) The owner or operator must increase the post-closure 
care cost estimate and the amount of financial assurance provided 
under (3) (b) of this rule if changes in the post-closure plan or 
Class II landfill unit conditions increase the maximum costs of 
post-closure care. 

(iv) The owner or o~•tor may reduce the post-closure cost 
estimate and the amount of financial assurance provided under 
(3) (b) of this rule if the cost estilnate exceeds the maximu111 
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costs of post-closure care remaining over the post-closure care 
period. The owner or operator must obtain approval from the 
department for the reduction of the post-closure cost estimate 
and the amount of financial assurance and place a copy of the 
justification in the operating record. 

(v) Any changes required above under (3) (a} (ii) 1 (iii}, or 
(iv) must be reported to the department as part of the report 
required under ARM 16.14.407. 

(b) The owner or operator of each Class II landfill unit 
must establish, in a manner in accordance with (5) of this rule, 
financial assurance for the costs of post-closure care as re­
quired under [RULE III] . The owner or operator must provide 
continuous coverage for post-closure care until released from 
financial assurance requirements for post-closure care by demon­
strating compliance with (RULE III(l) (e)]. 

( 4) The following financial assurance for corrective action 
must be provided: 

(a) An owner or operator of a Class II landfill unit re­
quired to undertake a corrective action program under ARM 
16.14. 708 must have a detailed written estimate, in current 
dollars, of the cost of hiring a third party to perform the 
corrective action in accordance with the program required under 
ARM 16.14.708. The corrective action cost estimate must account 
for the total costs of corrective action activities as described 
in the corrective action plan for the entire corrective action 
period. The owner or operator must submit the estimate to the 
department for approval and place a copy in the operating record. 
The estimate mus~ meet the following requirements: 

(i} The owner or operator must annually adjust the esti­
mate for inflation until the corrective action program is com­
pleted in accordance with ARM 16.14.708(8) (f). 

( i i) The owner or operator must increase the corrective 
action cost estimate and the amount of financial assurance pro­
vided under (4} (b) of this rule if changes in the corrective 
action program or Class II landfill unit conditions increase the 
maximum costs of corrective action. 

(iii) The owner or operator may reduce the amount of the 
corrective action cost estimate and the amount of financial 
assurance provided under (4) (b) of this rule if the cost estimate 
exceeds the maximum remaining costs of corrective action. The 
O\-'ner or operator must receive approval from the department for 
the reduction of the corrective action cost estimate and the 
reduction in the amount of financial assurance. The justifica­
tion for the reduction of the corrective action cost estimate and 
the amount of financial assurance must be placed in the operating 
record. 

(b) The owner or operator of each Class II landfill unit 
required to undertake a corrective action program under ARM 
16.14.708, must establish, in a manner in accordance with this 
rule, financial assurance for the most recent corrective action 
program. The owner or operator must provide continuous coverage 
for corrective action until released from financial assurance 
requirements for corrective action by demonstrating compliance 
with ARM 16-14.708(8)(f) and (g). 
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(5) The m.ohanisms used to demonstrate financial assurance 
under this rule must ensure that the funds necessary to meet the 
costs of closure, post-closure care, and corrective action for 
known releases will be available whenever they are needed. 
Owners and operators must choose from the options specified in 
(a)-(g) of this subsection (5). 

(a)(i) An owner or operator may satisfy the requirements of 
this rule by establishing a trust fUnd which conforms to the 
requirements of this rule. The trustee must be an entity which 
has the authority to act as a trustee and whose trust operations 
are regulated and examined by a federal or state agency. A copy 
of the trust agreement must be placed in the facility's operating 
record. 

(ii) Payments into the trust fund must be made annually by 
the owner or operator or over the remaining life of the Class II 
landfill unit, whichever is shorter, in the case of a trust fund 
for closure or post-closure care, or over one-half of the esti­
mated length of the corrective action program in the case of 
corrective action for known releases. This period is referred to 
as the pay-in period. 

(iii) For a trust fund used to demonstrate financial assur­
ance for closure and post-closure care, the first payment into 
the fund must be at least equal to the current cost estimate for 
closure or post-closure care, divided by the number of years in 
the pay-in period as defined in (4)(a)(ii) of this rule. The 
amount of subsequent payments must be determined by the· following 
formula: 

Next Payment z (CE-CV)/Y 
where CE is the current cost estimate for closure or post-closure 
care (updated for inflation or other changes), CV is the current 
value of the trust fund, and Y is the number of years remaining 
in the pay-in period. 

(iv) For a trust fund used to demonstrate financial assur­
ance for corrective action, the first payment into the trust fund 
must be at least equal to one-half of the current cost estimate 
for corrective action, divided by the number of years in the 
corrective action pay-in period as defined in (5)(aXii) of this 
rule. The amount of subsequent payments must be determined by 
the following formula: 

Next Payment = (RB-CV) /Y 
where RB is the most recent estimate of the required trust fund 
balance for corrective action (i.e., the total costs that will be 
incurred during the second half of the corrective action period) , 
cv is the current value of the trust fund, and Y is the number of 
years remaining on the pay-in period. 

(V) The initial payment into the trust fund must be made 
before the initial receipt of waste or before the effective date 
of this section (April 9, 1994), whichever is later, in the case 
of closure and post-closure care, or no later than 120 days after 
the corrective action remedy has been selected in accordance with 
the requirements of ARM 16.14.708. 

(vi) If the owner or operator establishes a trust fund 
after having used one or more alternate mechanisms specified in 
(5) (f) of this rule, the initial payment into the trust fund must 
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be at least the amount that the fund would contain if the trust 
fund were established initially and annual payments made accord­
ing to the specifications of (5) (a) of this rule, as applicable. 

(vii) The owner or operator, or other person authorized to 
conduct closure, post-closure care, or corrective action activi­
ties may request reimbursement from the trustee for these expen­
ditures. Requests for reimbursement will be granted by the 
trustee only if sufficient funds are remaining in the trust fund 
to cover the remaining costs of closure, post-closure care, or 
corrective action, and if justification and documentation of the 
cost is approved by the department. The owner or operator must 
provide the department with the doc~ntation of the justifica­
tion for reimbursement for approval and records of any reimburse-
ment. 

(viii) The trust fund may be terminated by the owner or 
operator only if the owner or operator substitutes alternate 
financial assurance as specified in this section or if he is no 
longer required to demonstrate financial responsibility in accor­
dance with the requirements of (2) (b), (3) (b), or (4) (b) of this 
rule. 

(b) A surety bond may be used to guarantee payment or 
performance under the following circumstances: 

(i) An owner or operator may demonstrate financial assur­
ance for closure or post-closure care by obtaining a payment or 
performance surety bond which conforms to the requirements of 
this paragraph. An owner or operator may demonstrate financial 
assurance for corrective action by obtaining a performance bond 
which confo~s to the requirements of this paragraph. The bond 
must be effective before the initial receipt of waste or before 
the effective date of this section, (April 9, 1994), whichever is 
later, in the case of closure and post-closure care, or no later 
than 120 days after the corrective action remedy has been select­
ed in accordance with the requirements of ARM 16. 14. 7 08. The 
owner or operator must submit a copy of the bond to the depart­
ment and place a copy in the operating record. The surety compa­
ny issuing the bond must, at a minimum, be among those listed as 
acceptable sureties on federal bonds in Circular 570 of the u.s. 
department of the treasury and licensed to do business in Mon­
tana. 

( ii) The penal sum of the bond must be in an amount at 
least equal to the current closure, post-closure care, or correc­
tive action cost estimate, whichever is applicable, except as 
provided in (5) (g) of this rule. 

(iii) Under the terms of the bond, the surety will become 
liable on the bond obligation when the owner or operator fails to 
perform as guaranteed by the bond. 

(iv) The owner or operator must establish a standby trust 
fund. The standby trust fund must meet the requirements of 
(5) (a} except the requirements for initial payment and subsequent 
annual payments specified in (5) (a) (ii)-(v) of this rule. 

(v) Payments made under the terms of the bond will be 
deposited by the surety directly into the standby trust fund. 
Payments from the trust fund must be approved by the trustee. 

(vi) under the terms of the bond, the surety may cancel the 
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bond by sending notice of cancellation by certified mail to the 
owner and operator and to the department 120 days in advance of 
cancellation. If the surety cancels the bond, the owner or 
operator must obtain alternate financial assurance as specified 
in this section. 

(vii) The owner or operator may cancel the bond only if 
alternate financial assurance is substituted as specified in this 
section or if the owner or operator is no longer l"equired to 
demonstrate financial responsibility in accot"dance with (2) (b), 
(3) (b), or (4) (b) of this rule. 

(c) ( i J An owner or operator may satisfy the requirements of 
this section by obtaining an irrevocable standby letter of credit 
which conforms to the requirements of this paragraph. The letter 
of credit must be effective before the initial receipt of waste 
or before the effective date of this section, (April 9, 1994), 
whichever is later, in the case of closure and post-closure care, 
or no later than 120 days after the corrective action t"emedy has 
been selected in accordance with the requirements of ARM 
16.14.708. The ownel" or operator must supply the department with 
a copy of the letter of credit and place a copy of the letter of 
credit in the operating t"ecol"d. The issuing institution must be 
an entity which has the authority to issue lettel"s of credit and 
whose lettet"-of-credit operations are regulated and examined by 
a federal or state agency. 

(ii) A letter from the owner or operatol" referring to the 
letter of credit by number, issuing institution, and date, and 
providing the name and addl"ess of the facility, and the amount of 
funds assured, must be included with the letter of credit in the 
operating record. 

(iii) The letter of credit must be irrevocable and issued 
for a period of at least one year in an amount at least equal to 
the curl"ent cost estimate for closure, post-closure care, or 
corrective action, whichever is applicable, except as provided in 
(Rule IV] or (5) (a) of this rule. The letter of credit must 
provide that the expil"ation date will be automatically extended 
for a period of at least one year unless the issuing institution 
has canceled the letter of credit by sending notice of cancella­
tion by certified mail to the ownel" and operator and to the 
department 120 days in advance of cancellation. If the letter of 
credit is canceled by the issuing institution, the owner or 
operator must obtain alternate financial assurance. 

(iv) The owner or operator may cancel the letter of credit 
only if alternate financial assut"ance is substituted as specified 
in this rule or if the owner or operator is released from the 
requirements of this rule in accordance with (2)(b), (3) (b), or 
( 4) (b) of this rule. 

(d) (i) An owner or operator may demonstl"ate financial 
assurance for closure and post-closure care by obtaining insur­
ance which conforms to the requirements of this subsection (d). 
The insurance must be effective before the initial t"eceipt of 
waste or befol"e the effective date of this l"ule (April 9, 1994), 
whichever is later. At a minimum, the insurer must be licensed 
to transact the business of insurance, or eligible to provide 
insurance as an excess or surplus lin65 insurer, in one or more 
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states, specifically including Montana. Proof of insurance must 
be supplied to the department. 

( ii) The closure or post-closure care insurance policy 
must guarantee that funds will be available to close the Class II 
landfill unit whenever final closure occurs or to provide post­
closure care for the Class II landfill unit Whenever the 
post-closure care period begins, whichever is applicable. The 
policy must also guarantee that once closure or post-closure care 
begins, the insurer will be responsible for the paying out of 
funds to the owner or operator or other person authorized to 
conduct closure or post-closure care, up to an amount equal to 
the face amount of the policy. 

(iii) The insurance policy must be issued for a face amount 
at least equal to the current cost estimate for closure or 
post-closure care, whichever is applicable, except as provided in 
(5) (a) of this rule. The term "face amount" means the total 
amount the insurer is obligated to pay under the policy. Actual 
payments by the insurer will not change the face amount, although 
the insurer's future liability will be lowered by the amount of 
the payments. 

(iv) An owner or operator, or any other person authorized 
to conduct closure or post-closure care, may receive reimburse­
ments for closure or post-closure expenditures, whichever is 
applicable. Requests for reimbursement will be granted by the 
insurer only if the remaining value of the policy is sufficient 
to cover the remaining costs of closure or post-closure care, and 
if justification and documentation of the cost is placed in th~ 
operating r&cord and written approval is received from the de­
partment in advance. The owner or operator must file the docu­
mentation of the justification for reimbursement with the depart­
ment and place it in the operating record. Notice that reim­
bursement has been received 111ust also be filed with the depart-· 
ment and placed in the operating record. 

(V) Each policy must contain a provision allowing assign-
ment of the policy to a successor owner or operator. such as­
signment may be conditional upon consent of the insurer, provided 
that such consent is not unreasonably refused. 

(vi) The insurance policy must provide that the insurer 
may not cancel, terminate or fail to renew the policy except for 
failure to pay the premium. The automatic renewal of the policy 
must, at a minimum, provide the insured with the option of renew­
al at the face amount of the expiring policy. If there is a 
failure to pay the premium, the insurer may cancel the policy by 
sending notice of cancellation by certified mail to the owner and 
operator and to the department 120 days in advance of cancella­
tion. If the insurer cancels the policy, the owner or operator 
must obtain alternate financial assurance as specified in this 
section. 

(vii) For insurance policies providing coverage for post­
closure care, commencing on the date that liability to make 
payments pursuant to the policy accrues, the insurer will there­
after annually increase the face amount of the policy. Such 
increase must be equivalent to the face amount of the policy, 
less any payments made, multiplied by an amount equivalent to 85~ 
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of the most recent investment rate or of the equivalent coupon­
issue yield announced by the u.s. treasury for 26-week treasury 
securities. 

(viii) The owner or operator may cancel the insurance policy 
only if alternate financial assurance is substituted as specified 
in this subsection (d) or if the owner or operator is no longer 
required to demonstrate financial responsibility in accordance 
with the requirements of (2) (b), (3) (b), or (4) (b) of this rule. 

(e) Local governmental entities who are owners or operators 
may satisfy the requirements of this subsection (e) through their 
taxing and bonding authority as long as there is a commitment by 
local governmental entity or entities, approved Dy the depart­
ment, that meets criteria specified in (5)(h) ot this rule. A 
demonstration must be made to the department and placed in the 
operating record, of the ability of the governmental entity or 
entities to fully fund liabilities under this section. · such a 
demonstration should include, but is not limited to: 

(i) excess bonding capability available; 
(ii) bond rating of the entity or entities; . 
(iii) excess taxation capability available under any govern­

mental tax limitation laws; 
( i v) voter prior approval of any tax increases, if re­

quired; and 
(V) any other information that will make it possible for 

the department to accurately assess the ability to meet the 
criteria specified in (5)(h) of this rule. 

(f) An owner or operator may satisfy the requirements of 
this rule by obtaining any other mechanism that meets the crite­
ria specified in (5) (h) of this rule, and that is approved by the 
department. 

(g) An owner or operator may satisfy the requirements of 
this rule by establishing more than one financial mechanism per 
facility. The mechanisms must be as specified in (a)-(f) of this 
subsection (5), except that it is the combination of mechanisms, 
rather than the single mechanism, which must provide financial 
assurance for an amount at least equal to the current cost esti­
mate for closure, post-closure care or corrective action, which­
ever is applicable. The financial test and a guarantee provided 
by a corporate parent, sibling, or grandparent may not be com­
bined if the financial statements of the two firms are consoli­
dated. 

(h) The Janguage of the mechanisms listed in (a)- (f) o! 
this subsection (5) •ust ensure that the instruments satisfy th~ 
following criteria: 

(i) The financial assurance mechanisms must ensure that 
the amount of funds assured is sufficient to cover the costs of 
closure, post-closure care, and corrective action for known 
releases when needed; 

(ii) The financial assurance mechanisms must ensure tnat 
funds will be available in a timely fashion when needed; 

(iii) The financial assurance mechanisms must be obtained by 
the owner or operator by the effective date of these requirements 
or prior to the initial :receipt of solid waste, whichever is 
later, in the case of closure and post-closure care, and no later 
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than 120 days after the corrective action remedy has been select­
ed in accordance with the requirements of ARM 16.14.708, until 
the owner or operator is released from the financial assurance 
requirements under (2) (b), (3) (b), or (4) (b) of this rule. 

( iv) The financial assurance mechanisms must be legally 
valid, binding, and enforceable under state and federal law. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

4. The new rules and most of the proposed amendments are 
necessary to bring current rules in line with U.S. Environmental 
Protection Agency regulations so that the Montana Solid waste 
Program may gain approval by the EPA to enforce its own program 
in place of the EPA regulations. In addition, the balance of the 
proposed amendments are necessary to avoid conflict with hazard­
ous waste rules found in Title 16, Chapter 44 of the Montana 
Administrative Rules of Montana and to comply with the Adminis­
trative Procedure Act's prohibition of unnecessary repetition in 
rules of language already in the statutes. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to J. Mark Stahly, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol station, 
Helena, Montana 59620, no later than June 10, 1993. 

Certified to the Secretary of State May 3. 1993 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
VIII, the amendment of rule 
46.8.102 and the repeal of 
rule 46.8.105 pertaining to 
individual habilitation 
plans 

TO: All Intare•tad Peraons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH VIII, THE 
AMENDMENT OF RULE 46.8.102 
AND THE REPEAL OF RULE 
46.8.105 PERTAINING TO 
INDIVIDUAL HABILITATION 
PLMS 

1. on June 3, 1993, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 sanders, Helena, Montana to consider the 
proposed adoption of Rules I through VIII, the amendment of rule 
46.8.102 and the repeal of rule 46.8.105 pertaining to indi­
vidual habilitation plans. 

2. The rules as proposed to be adopted provide as 
follows: 

fRQLE Il INPIVIDPAL PLAHS: PURPQSE (1) An individual 
plan identifies the supports that are necessary to achieve 
independence, dignity and personal fulfillment for a person 
receiving developmental disabilities services. The individual 
plan ensures that· the provision of developmental disabilities 
services is systematic and that training is designed to enhance 
the development of the person repeiving services. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 MCA 

fBULE IIJ INPIVIDUAL PLAH: IMELRQ!NTATlOM (1) A single, 
comprehensive individual plan must be developed and maintained 
by an individual planning team for each recipient of state 
funded developmental disabilities services. Individual plans 
are not required for persons who are only recipients of one or 
more of the following services: 

(a) family; 
(b) transportation; 
(c) adaptive equipment; or 
(d) respite. 
(2) An initial individual plan must be developed by the 

individual planning team within 30 calendar days of a person's 
entry into a service program, implemented within two calendar 
weeks of the date of its adoption unl&ss otherwise specified by 
the team, and formally reviewed and revised at intervals deter­
mined by the team. A plan must be formally reviewed and revised 
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as necessary within 12 months from the initial or previously 
reviewed individual plan. 

(3) When a person moves from services in one community to 
services in another community a service coordination agreement 
must be in place prior to entry into the new service. The 
agreement is developed by members of the designated individual 
planning team at the new service with participation preferably 
in person, but a least in writing, of a representative from the 
sending team. The serv~ce coordination agreement identifies 
critical service and training objectives for the person to be 
implemented immediately upon entry into the new service. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 MCA 

LRQLE liiJ INDIVIDUAL PLANS: COMPOSITIOH Of INPI~ 
PLN!NING TEAM ( 1) The individual planning team should 

include the following persons if available and willing to 
participate: 

(a) the person receiving services; 
(b) the advocate of the person receiving services, unless 

the person does not have an advocate; 
(c) the parents of the person receiving services or other 

famllY member(s), if the person is a minor or if the person, 
even though an adult., requests their participation; 

(d) the legal guardian of t.he person receiving services, 
unless the person does not have a guardian; 

(e) the case manager· of the person receiving services; 
(f) at least one staff person from each service program 

who works directly with the person receiving services; 
(g) the qualified mental retardation professional (QMRP) 

or designee from the institution of origin it the person 
receiving services has not yet been formally discharged from 
that institution; 

(h) in cases where the person receiving services is 
currently enrolled in a public school, the persons designated to 
develop an individualized education plan (IEP); 

(i) a statf member of the division; and 
(j) any professionals such as psychologists, medical 

personnel and other professionals as needed. 
(2) If the person receiving services, a legal guardian or 

parent of a minor is unable to participate in the meeting, the 
reasons for that absence must be documented in writing by the 
case manager. 

AUTH: 
IMP: 

sec. 53-2-201 and 53-?0-~04 HCA 
Sec. 53-20-?03 MCA 

fRQLE lV] INDIVIDUAL PLAN: CQMPONENTS (1) Each indi­
vidual plan must include the following: 

(a) any results of comprehensive assessments, both formal 
and informal, of the person receiving services, which identify 
current abilities and needs. Assessments must include, but are 
not limited to, the following: 
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(i) a physical examination, a health assessment an~ a 
dental examination completed at appropriate intervals as 
determined by the health professional; 

(ii) a living skills assessment completed within 60 
calendar days prior to the individual planninq meeting; 

(iii) developmental, educational, .mployment, social or 
leisure assessments completed or updated within 60 calendar days 
prior to the individual planning meeting unless the team 
determines and documents in the individual plan that an 
assessment ahould be conducted at other than annual intervals; 

(iv) a self assessment; 
(V) other reassessments as needed and identified by the 

person's individual planning team; 
(b) the goals toward which the activities outlined in the 

plan will be directed; 
(c) the specific objectives directed toward accomplishing 

the goals; and 
(d) a summary of medical, dental, and other health related 

appointments and records for the period since the last indi­
vidual planning meeting. The summary must include the health 
professionals' names, the dates of service, the results of the 
person's most recent health examinations, a list of any 
prescribed medications, the current methods of administration 
for any prescription medication, and the purpose of each 
medication. 

(2) The objectives of an individual plan must be priori­
tized, stated separately in behavioral terms, specifying single 
outcomes. 

(a) 
(i) 

which the 
(ii) 

havior; 

An objective must include the following elements: 
a statement of the conditions, as appropriate, in 

behavior is to occur; 
an objective, measurable description of the be-

(iii) a statement of the acceptable level of performance; 
(iv) the names of persons, along with their affiliations, 

who have been assigned responsibility for implementation of each 
objective; 

(v) the dates. by which the programs for each objective 
assigned by the individual planning team are to be implemented; 
and 

(vi) the date by which each objective is expected to be 
met. 

(3) The individual plan must be signed by all parsons who 
have participated in developing the plan, including the person 
receivinq services. Each participant must indicate whether the 
person aqrees or disagrees with the plan. Each participant must 
acknowledge the confidential nature of the information presented 
and discussed. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 MeA 

9-5/13/93 MAR Notice No. 46-2-741 



-8fJ,l-

.I Rl!LE V 1 INDIVIDUAL PLAN; STATUS REPORTS AND ANNUAL 
PLANNING MEETING (1) For each person receiving serv~ces, 

an individual plan status report must be produced on a quarterly 
basis. 

(a) Each corporation providing services for the per•on 
receiving services must assign a representative to participat• 
in the development of the quarterly individual plan st&.tus 
report. 

(b) A copy of the individual plan status report must be 
provided to the case manager and the regional developmental 
disabilities division office. 

(c) An individual plan status report must include the 
following: 

( i) 
objectives 

(ii) 

a summary of progress toward the attainment of the 
listed in the individual plan; 
the need for or the action taken to assure progress; 

and 
(iii) the need, if any, to reconvene the individual 

planning team. 
(d) The case manager will, depending on the individual 

plan status report: 
( i) discuss the information with an assigned representa-

tive from the corporation; 
(ii) observe the implementation of objectives; 
(iii) review individual progress data to determine if 

there is a sufficient lack of progress to necessitate notifica­
tion of the individual planning team; and 

(iv) send individual plan status reports to other 
planning team members upon request. 

(2) The individual planning team mu!Ot meet at least 
annually to formally review the goals and objectives established 
at the previous planning meeting. In reviewing the previous 
plan, the team shall: 

(a) analyze progress data for each objective selected at 
the last team meeting; 

(b) modify the goals and objectives as necessary; 
(c) determine satisfaction with current services and 

supports; and 
(d) determine further services and supports that are 

needed. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-20-204 MCA 
Sec. 53-20-203 MCA 

[RULE VIJ INDIVIDUAL PLAN: DUTIES OF THE GASE MANAGER 
( 1) The duties of the case manager in the individual 

planning process are: 
(a) to prepare the person receiving services for the 

individual planning meeting by asking if the person would like 
the assistance of an advocate, by obtaining input and eliciting 
the person's preferences before the meeting and assisting the 
person in communicating those preferences to the team during the 
meeting; 
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(b) to schedule any individual planning meeting and obtain 
prior to the meeting, the name~ of additional team members the 
person receiving services would like to invite; 

(c) to notify in writinq, except for meetings called in 
emergency situations when written notification is impossible, 
all individual planning team members of the name of the person 
receiving services for whom the meeting is being held, and the 
date, time and place of the meeting at least two weeks prior to 
the scheduled date of the meeting; · 

(d) to explain the purpose of the individual planning 
meeting to the person receiving services and other team members 
and inform the person and family members of their rights and 
responsibilities under the individual planning process; 

(e) to inform team members of the confidentiality of 
personal information; 

(f) to inform members that all individual planning 
decisions are made by consensus or through the appeal process if 
there is a lack of consensus; 

(g) to conduct the individual planning meeting; 
{h) to document issues discussed at the individual 

planning meeting, to compile all planning forms, and to 
disseminate within two weeks of the team meeting copies of all 
documents and forms to all individual planning team members and 
to any other person that the person receiving services author­
i~es to receive documents; 

( i) to interpret all documents and forms of the individual 
planning process to the person receiving services and any person 
designated to act on behalf of the person; and 

(j) to facilitate-the transition, including movement, of 
the person receiving services to another service or corporation. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. '53-20-20.1 MCA 

t:RULE VIIJ INDIVIDUAL PI.AN: DECISION MAKING (l) All 
decisions of an individual planning team must be made by 
consensus. 

(2) If an individual planning team does not have consensus 
on a matter, the team must adjourn for no more than five working 
days, to allow time for possible resolution of the matter at 
issue. 

(3) A team member who disagrees with the plan or wishes to 
comment on a matter in the plan, must notify the case manager in 
writing within five working days of receipt of the plan or 
modification to the plan. 

(4) ~he case manager must schedule an individual planning 
meeting within five working days of receiving written notice 
that a team ~ember disagrees with the plan or a modification to 
tne plan. 

(5) At the individual planning meeting held to reconsider 
a matter upon which there is disagreement, if a consensus is not 
reached, the unresolved issues must be clearly stated in the 
meeting summary. The written summary will be sent to each team 
member. 
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(6) Each individual planning team melllber who wishes to 
express a view point about issues upon which there is disagree­
ment must submit in writing to the case manager the reasons for 
agreement or disagreement. The case manager will write a cover 
letter outlining the issues to the regional manager and the 
regional administrator of the department of family services 
within ten working days of the previous individual planning 
meeting. The meeting summary and any written materials 
submitted by team members are to accompany the letter. 

(7) The regional manager and the regional administrator of 
the department of family services will, within ten days of the 
receipt of a letter from a case manager relating to an appeal, 
review the matter at issue and after consideration of the 
meeting summary and any written materials submitted by team 
members will arrive at a decision in the matter. 

(B) If any individual planning team member is dissatisfied 
with the decision of the regional manager and the regional 
administrator of the department of family services, the team 
melllber must notify the case manager in writing within five 
working days of receipt of the regional manager's decision. The 
case manager must refer the appeal immediately to the individual 
planning appeal committee. 

(9) In cases where an appeal occurs involving a person who 
is currently enrolled in public school, the following procedures 
will apply: 

(a) if the appeal arises in a situation where a team 
member is appealing an issue which impacts an individualized 
education program (IEP), federal and state authorities governing 
the IEP process shall have precedence over the appeal process in 
this rule; 

(b) if the appeal arises in a situation where a team 
member is appealing an issue which does not concern the IEP, the 
appeal process in this rule shall apply. 

(10) The decision of the individual planning appeal 
committee is the final administrative decision of the depart­
ment. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-20-204 MCA 
Sec. 53-20-203 MCA 

[RULE VIII 1 INDIVIDUAL PLAN: APPEAl, CQMMITfEE ( 1) The 
individual planning appeal committee is appointed by the 
administrator of the developmental disabilities division. 

(2) The individual planning appeal committee will be 
composed of: 

(i) a person receiving services; 
(ii) a parent, guardian or advocate; 
(iii) a representative of the developmental disabilities 

division; 
(iv) a representative of the department of family 

services; and 
(v) a service provider. 
(3) The appeal committee will establish and make available 

its own operating procedures. 
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AUTH: sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 MCA 

3. The rule as proposed to be amended provides as 
follows: 

46.8.102 DEFINITIONS For purposes of this chapter, the 
following definitions apply: 

Subsections (1) through (5) remain the same. 
16) "Advocate" means a person who: 
Cal represents the interests and riahts of a person 

receiving services consistent with the person's expressed 
interests; 

(b) is not an employee of any agency directly providing 
services to the person receiving services; and 

lcl who is acknowledged by the person receiving services 
to be the person's advocate currently. 

Subsection (6) remains the Sallie in text but will be 
renumbered (7). 

(7) "•'•l"ea M&flaiJeF" aea!'le i!l pe!'Bal'\ eapla~ eEl by the 
aevelapaeft~al aisabili~iea ai.·iaiaft il'\ Sfte at ~fipee field baaed 
B'llpePYiBa!'y pasi~iaRB< 

subsections (8) through (17) remain the sallie. 
( 18) "!laMe b<\seui aeFviaee" Ill eaR eerviees pre<.·isea te 

ehilliPefl whe live il'\ fee~eP fiemee aP fiS~'IIral hames. 
Subsections (19) through (20) remain the same in text but 

will be renumbered (18) through (19). 
(-iH:l.Q) "lndi vidual fiabili~a~ieft plan" means a written plan 

for training and action developed for a aevelepmet~~all} Eliaablea 
person with developmental disabilities by the individual 
fiabili~atieft planning f±HPt- team on the basis of a skill 
assessment and determination of the strengths and needs of the 
person. 

(~ill "Individual fiabili~a~ien planning team" llleans an 
interdisciplinary team composed of those persons specified in 
ARM 46.8.105(3) that identifies and evaluates a elieft~'e ~ 
needs of a person receiving services, develops an individual 
habili~a~ieft plan to meet those needs, periodically reviews the 
eliel'l~' e person's response to the plan and revises the plan 
accordingly. 

1221 "Individual progralll plan" means the written strategy 
for meeting an obiective of an individual plan. 

Subsection (23) remains the same. 
124 l "Regional manager" means a person emplQYed by the 

developmental disabilities division in one of five field-based 
supervisory position§. 

Subsections (24) through (30) remain the same in text but 
will be renumbered (25) through (31). 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 23-20-203, 53-20-204 and 53-20-205 MCA 
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4. The rule 46.8.105 as proposed to be repealed is on 
pages 46-493 through 46-498 of the Administrative Rules of 
Montana. 

AUTH: 
IMP: 

Sec. 53-20-204 MCA 
Sec. 53-20-203 MCA 

5. The conduct of individual planning for persons with 
developmental disabilities who are recipients of state funded 
services is required by state law at 53-20-203{8), MCA. The 
individual planning process provides an integrated multidisci­
plinary approach to making determinations about the provision of 
developmental disabilities services and the requirements that 
may be imposed on persons receiving those services. The process 
includes the recipient of the services and those persons who 
represent the interests of the recipient. 

These proposed rules are a revision of the provisions that 
appear in ARM 46.8.105. ARM 46.8.105 is proposed for repeal and 
replacement by the proposed rules of this notice. The proposed 
rules will provide a more accessible and comprehensible format 
than does ARM 46.8.105. 

Generally, the proposed rules will govern the implementation of 
the statutory mandate for individual planning by providing 
procedures for the conduct of planning, and providing for the 
composition and responsibilities of an individual planning team 
that implements the planning process in relation to a recipient. 

Proposed Rule I, "Purpose", provides a necessary statement of 
purpose for the individual planning process. 

Proposed Rule II, "Implementation", is necessary to state the 
requirement for a plan, provide appropriate time periods for the 
implementation of a plan and provide a procedure for transitions 
in planning when a recipient changes services. These provisions 
are important to assuring timely development and delivery of 
services. 

Proposed Rule III, "Composition of Individual Planning Team•, is 
necessary to establish the participants in the individual 
planning team. The identification of the participants assures 
that the team is multidisciplinary in nature and inclusive of 
persons who have legitimate interest in the recipient's well­
being. 

Proposed Rule IV, "Components", is necessary to identify and 
describe the components of the individual plan. The required 
components assure that the individual planning team is know­
ledgeable about the recipient's need~. problems, services and 
service settings. The objectives required by the rule assure 
that the individual planning team provides the recipient with 
opportunities and guidance in developing knowledge and various 
skills. 
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Proposed Rule v, "Monitoring", is necessary to assure that the 
status of the recipient's knowledge and skill development is 
monitored in a manner, degree and frequency that are necessary 
to ascertain the current status of the recipient's progress. 

Proposed Rule VI, "Duties of the Case Manager", is necessary to 
provide the case manager with the tasks that will assure that 
the individual planning process is well coordinated and managed. 

Proposed Rule VII, "Decision Making", is necessary to provide an 
appropriate due process for the resolution of matters that are 
at issue before an individual planning team. 

Proposed Rule VIII, "Appeal Committee", is necessary to state 
the composition of the committee established to hear appeals in 
the individual planning process brought under proposed Rule VII. 
The proposed rule also provides the committee with authority to 
provide operating procedures for the conduct of appeals before 
it. 

The proposed amendments to ARM 46.8.102 are necessary to change 
certain terms to conform with current nomenclature and to 
provide definitions for certain terms that are in need of 
definition so as to provide a better understanding of the rules. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

7. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev~ewer Rehabilita-
tion Services 

Certified to the secretary of State __ M_a~y~3~--------------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND ~ILITATION SERVICES OF THE 

STATE OF MONTANA 

In the ~atter of the 
amendment of rules 
46.8.1203, 46.8.1204, 
46.8.1206, 46.8.1207, 
46.8.1208, 46.8.1211, 
46.8.1213, 46.8.1215, 
46.8.1216, 46.8.1218, 
46.8.1219 and 46.8.1220 and 
the repeal of rule 46.8.1210 
pertaining to developmental 
disabilities aversive 
procedures 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.8.1203, 46.8.1204, 
46.8.1206, 46.8.1207, 
46.8.1208, 46.8.1211, 
46.8.1213, 46.8.1215, 
46.8.1216, 46.8.1218, 
46.8.1219 AND 46.8.1220 AND 
THE REPEAL OF RULE 
46.8.1210 PERTAINING TO 
DEVELOPMENTAL DISABILITIES 
AVERSIVE PROCEDURES 

1. On June 3, 1993, at 10:30 a.m, a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.8.1203, 46.8.1204, 46.8.1206, 
46.8.1207, 46.8.1208, 46.8.1211, 46.8.1213, 46.8.1215, 
46.8.1216, 46.8.1218, 46.8.1219 and 46.8.1220 and the repeal of 
rule 46.8.1210 pertaining to developmental disabilities aversive 
procedures. 

2. The rules as proposed to be amended provide as 
follows: 

46.8.1203 AVEBSIY£ PROCEPUR~S: usE GF .vt&Bsrvs eaeesevsss 
Subsections (1) and (2) rema1n the same. 
C3l Aversive procedures may only be used for ameliorating 

maladaptive target behaviors. 
Subsection (3) remains the same but will be renumbered (4). 

AUTH: Sec. 53-2-201 and 53-20-204 MeA 
IMP: Sec. 53-20-203 and 53-20-205 MeA 

46.8.1204 AVERSIVE PROCED{lR~S: DEfiNITIONS FeR A'IEHSIVE 
PBOGEPUBBG For purposes of this sub-chapter, the following 

definitions apply: 
(1) "Ad.,•eeaeyjeenetilller Advocate" means a trained citizen 

advocate. representative of the Montana advocacy program. 
special friend or the parent/guardian of a person with develop­
mental disabilities. 

(jj!l "Alternative behavior" means a behavior that can. but 
is not likely to occur at the same time as ~ m~ladaptive target 
behavior. 

(i<l) "Antecedent stimulus modification" means arranging 
the environment that exists at the time of the occurrence of the 
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maladaptive target behavior in such a way prier ~e ~he eeatlrr 
eaee ef a tiehavier that the maladaptive target behavior becomes 
less likely to occur. 

(;!-.1_) "Aversive" means any stimulus or event from which a 
.person will seek to escape, avoid or terminate, if given an 
opportunity to do so. 

C5l "Aversive procedure" means a procedure as defined in 
and implemented in this subchapter that is aversive in nature 
and is implemented for the purpose of ameliorating a maladaptive 
target behavior. 

(4.§.) "Contingent exercise" means a method of decreasing £ 
maladaptive targ~ behavior by requiring a person who engages in 
the undesired behavior to perform exercises or movements ~ 
t8irt.y ( 3 9! seeeaae er lese, 'Fee me•.•emeat -or eue!!eiee is :tllAt 
~ not topographically similar to the maladaptive target 
behavior. 

(52) "Contingent observation" means a method of decreasing 
a maladaptive target behavior by telling a person they are 
engaging in a maladaptive target behavior and asking a ~ 
person wae eRo;yaEJee ia Ute MfiaeeiPed beba·~ieF ~e Femeve fif.meelf 
~ to not participate in the ongoing activity for a short 
period of time, .t.Q be seated nearby and iQ observe others 
engaging in tllat eagsiHEJ aet.ivity 11he are beh<W-ifl<J appi."EIJlria'Eely 
a specific appropriate behavior. The trainer concurrently 
attends to and reinforces those persons behaving appropriately. 
The person who is observing the behavior may rejoin the activity 
group after a few minutes of observation aaa af'Eer iRaiea~ift~ 
that i'te will if the person agrees to behave appropriately. ~ 
person who rejoins the group is then reinforced by the trainer 
when the person exhibits the appropriate behavior. 

(8l "Contingent access to social activities and personal 
possessions including personal funds" means that upon the 
occurrence of a specified maladaptive target behavior. a 
person's attendance at social activities and use of personal 
possessions including personal funds is restricted. 

C9l "Corporal punishment" means aversive stimulation that 
is inflicted directly on the body following a specific maladap­
tive t!!rget behavior that decreases the probability of_tM 
behavior occurring in the future. Examples would include but 
not be limited to spanking, electric shock. lemon~ce into the 
mouth, etc . 

. UOl "Deceleration program" means the ~lil>!.l!@.!.i.£ 
program techniques or proced»res to decrease the rate ot 
spe~.f'._l!@.l£dapti ve target behaviors. These _g_~_c:c~J;:ation 
programs must include nonaversive procedures such a~c­
t ional ana.ill.i...§ of the behavi o~eachi.mLL~£QlacelJ!ent behaviors, 
pes i ti ve reinforcement, ar:rtecedent ~J.mtU.\!& __ ._c Jll!:>di f ,i&~ 
differential re inf or cement, etc. __ ..§y~lli_ .. _\l~Emnti9.n 
QLQ!ll:.illJL __ Nocedures might also inglude the us~- ... Q.L .. l!.Y..ru:ru. ve 
procedures as defined by this_rule. 

Subsection ( 6) remains the same in text but will be 
renumbered ( 11). 

(aJ di~rential reinforcement ot other beh'!~.i. 
ll;l..L__flifferential reinforcement of incompatible behaviors; 
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Ccl differential reinforcement ot other behaviors on a 
progressive schedule: 

Cdl differential reinforcement of alternative behavior: 

!el differential reinforcement of low rate behavior. 
(ali) "Differential reinforcement of other behaviors 

(ORO)" means !hM reinforcement t.8at. fellows t.8e laJ!se sf a 
Sf'eeifie per-ii!Od ef t.ime pr-.,.,•isea t.8at. occurs at the end of the 
interval if the maladaptive target behavior has not occurred 
during t.fte ~ interval. 

Cl3l "Differ~tial reinforcement of other behavior ~ 
progressive schedule (DROP)" means that the amount a reinforce­
ment will be increased for consecutive intervals in which th~ 
specified maladaptive target behavior does not occur. to a 
maximum level of reinforcement. Once the person has reached the 
highest level of reinforcement. the amount of reinfQI:YemepJ; 
L_emains at this level <t~as the maladaptive target behavio_r 
does not occur. Wh~n t~.!UJI.Qlm.ti:ve target t!ehavior doe,_§ 
pccur. the level o:(~_IIfq_~_r~q_~.tillL~l!l£1.1..§§.t 
ruJlOUnt. 

(e.l_4.) "Differential reinforcement of incompatible behav­
iors (DRI)" means 1.llill: reinforcement t.fiato fellewe aft al"Eer-fta'ti·,•e 
~fia't is -£epe':Jraphieally il"'eempat.iele wit.fi the mal 
a-da!'Jt.i·.•e t.ar~Jet. eel\a•.•i-er occurs following ~ s~.ified incompati­
ble pehavior. The maladaptive target bebavior is concurrently 
placed on extinction. 

(15) "Differential reinforcement ot alternative behavior 
.<DBA or Alt-Rl" means that reinforcement occurs followin~ 
specified alternative behavior. The maladaptive ta:r;:get behavior 
is concurrently placed on extinction. 

(16) "Differential reintorcement of low rate behavior 
<DELl" means that reinforcement occurs only when the maladaptive 
target behavior occurs at or below a specified :r;:ate. 

("-ll) "Educational fine" means a system of decreasing 
maladaptive target behavior based upon a token or point sy~tem. 
A small fine is levied contingent upon the occurrence of a 
maladaptive target behavior. Each fine must be accompanied by 
a teaching episode which includes a description of the i~a~~r-e 
~ maladaptive target behavior, the amount of the fine, 
instruction on the appropriate form~ of the behavior, and the 
opportunity for the person to "earn back" a portion of the fine 
for practicing the appropriate behavior~. 

(S.ll) "Exclusion time out" means a method of decreasing ~ 
maladaptive target behavior by requiring a person to leave an 
ongoing reinforcing situation for a period of time, contingent 
on the occurrence of some previously specified maladaptive 
target behavior. Unlike contingent observation, the person is 
not instructed to observe the appropriate behavior of others. 

(19) "Extinction" means that a previously reinforced 
behavior is no longer followed with the :r;:einforcing consequence. 
This makes it likely that over time the behavior will diminish. 
~ction is different from punishment in that with extinct12n 
~ reinforcer is simply no longgr given when the target 
behavior occurs. 
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(20) "Functional analysis" means the assessment of many 
variables prior to intervening on a behavior. This assessment 
could include but not be limited to a review of the following: 
historical events: antecedent eyents; consequences; environmen­
tal factors such as reinforcer preferences and efficiency. 
expectations of others. environmental pollutants such as noise 
and crowding. etc.; and the communicative functions of behavior. 

(~ill "Graduated guidance" means systematically providing 
the minimum degree of physical assistance necessary to ensure 
that a desired behavior occurs. Graduated auidance is a 
technique combining physical guidance and fading in which the 
physical guidance is systematically and gradually reduced and 
faded according t9 the person's responsiveness. Graduated 
guidance techniaues do not include physical restraint as a 
primary component. Graduated guidance is assistive rather than 
restrictive and does not involye forced compliance. 

(22\ "Incompatible behavior" means a behavior that is 
opposite to and cannot be emitted at the same time as a 
maladaptive target behavior. 

(*1.1) "Individual program plan (IPP)" means a written set 
of procedures designed to meet a specific behavioral objective 
relating to a person's adaptive behavior~ aftd whieh flor the 
purposes of decelerating maladaptive target behaviors ~ 
individual program plan includes at least the following 
components: 

(a) ~arge~ seha~ier a A clear objective description of 
the maladaptive target behavior to be reduced or eliminated. 

(b) I~eempa~i8le eehatier a A clear objective descrip­
tion of the incompatible or alternative appropriate responsee 
which will be reinforced. 

Ccl A list of programs to teach replacement behaviors that 
serve the same behavioral function identified through a func­
tional analysis or review of the maladaptive target behaviors. 

(eg) BaseliRe a A baseline measur~ of the level of 
the target behavior before intervention. 

Subsections (10) (d) through (10) (d) (iv) remain the same in 
text but will be renumbered (23) (e) through (23) (e) (iv). 

(e~) Deceleration procedures which specify: 
(i) the name of the procedure which will be employed as 

a consequence for the maladaptive target behavior; 
Subsections (10) (e) (ii) through (10) (e) (iv) remain the same 

in text but will be renumbered (23) (f) (ii) through (23) (f) (iv). 
(v) a limit on the use of any aversive procedure ~ 

lfta)tilftlHII ftlnasel" ef af!plieatieRe in aftY one incident or time 
periodt. 

Subsections (10) (f) through (10) (f) (vii) remain the same in 
text but will be renumbered (23) (g) through (23) (g)(vii). 

(viii) data based criterion for terminating the procedure 
if it is not effectiv~~ 

Cixl a description of bow data will be sYst~maticall_y 
shared and reviewed across program settings. 

Subsection ( 11) remains the same in text but will be 
renumbered (24). 
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(Hll) "Mechanical restraint" means physically restricting 
a person's move;aent through the use upon the person of any 
mechanical or res~rie£ift9 restrictive device. 

(Hl.§.) "Modeling with po•itive reinforcement" means a 
preeeEhtre t.'Rerel!ly ~he ftpprepl!'ia~e l!leA.avier ef efte pereeft ie 
reinfel!'eed ifl ~he hepee tha~ ane~her pel!'&efl will imitate it 
t.herefere inePeaeil'lf! the appPepriaee heaa, iaP, the reinforcement 
of a specified and appropriate behavior of one or more person§ 
in order to induce a second person to i~itate that appropri~te 
pehavior. The second person then receives reinforcers if that 
person displays the appropriate behayio~. 

C27l "Nonexclusionary time out" means that. following the 
occurrence of a maladaptive targ&t behavior. a stimulus is 
introduced which indicates for the person that reinforcement 
will not occur for some specified period of time. The person 
remains in the activity, but does not receive reinforcers during 
the period of time that the stimulus is present. 

(Hll) "Overcorrection" means a techniquE! used to decrease 
a maladaptive target behavior. ~here are tftl!'ee (J) Ihe two 
main types of overcorr&ction+ are restitutional overcorrection 
and positive practice overcorrection. 

(a) ":Reetill:utiePial e·~ereerl!'eell:iePI" means a fe~ 
evepeerreet.ial'l relfltiPiftr,J a pei!'BSI'I eft!JaiJii'IIJ il'l a maltuiapei • e 
tal!'f!ell: hehavier t.e reeisere eke envirel'llllel'lt. te ite pre, ieue st.at.e 
aFitl iJRpre .·e eft ehe pl!'e.,·ieus eenditiefts, 

(b) "Peeiti..,e praeeiee e...,el!'aSI!'I!'&e~iaflu •eel'ls a fel!!'lll ef 
evepeel!'reetoien relflti:Pii'IIJ a pereen ai'IIJIUJil'l! in a malatlapeh•e 
IOaPIJe4! l!lehe...,ier ·ea il'leeneely praetiee appl!'epriat.e altePI'Iative 
l!leha...,iel!'o 

(e) 0 RB1f\lired pelaHaisiel'l" means a fsl!!'lll ef evei!'BBPI!'eeisiel'l 
l!'elfltiFiniJ a pepaePI te lie lf\liet.ly (i.e., al'l a eed) fer a peried 
ef eime afeer ehe eeERtPPenee ef aeme pPe•~iav.ely idel'ltified 
malaliap~he t.ai!'IJB6 l!leha"i:aro 

Subsection ( 15) remains the same in text but will be 
renumbered ( 29) • 

(~2Q) "Positive practice overcorrection" aee e•ereer 
reeeierto means a form of overcorrection reauiring a penon 
engaging in a maladaptive target behayior to intensely practice 
appropriate alternative behavior. 

C3ll "Positive reinforctment 0 means specifically adding an 
event or stimulus following the occurrence of a target kehavio[ 
that increases the propability of the Pehavior eeing maintained 
or occurring more frequently in the future. 

(321 "Punishment" means specifically adding an event or 
stimulus following the occurrence of a tuqet bebavior that 
oecreases the probability of the behavior being maintained or 
occurring more frequently in the future. 

(.:=;tll) "Required relaxation" see e·fereerreeeiefto ~ 
requiring a person to lie quietly for a period of time after th~ 
occurrence of a maladaptive ta[get behavior. 

Subsection ( 18) remains the same in text but will be 
renumbered (34) • 
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{~1.2) "Restitution" means _a procedures used to decrease 
~ e~eeifiea maladaptive~ behavior Qy directing a person to 
~store the person's environment. Variations include: 

lsl__simple restoration: and 
iQl__restorational overcorrection. 
(ql.§_) "Restitutional overcorrection" see "e•.·ereer'l!'ee 

'E-i-el'!l'~ ~ a form of overcorrection reauirina a persQil 
engaaing ir, a )Ualadapt~ ve target behavior to restore the 
environment t?.. . .J..!;.!Ll"!revio~<s state and improve on the J2UY~ 
conditions. 

{bll) "Simple restitution" means restoring the environment 
to the state that existed before a disruptive event occurred. 
~-~-~-~~lc±ea-~ Simple restitution ~-'Lll91 
:i,nclu,M tQI:Q~~liancce _by phvlliAllY forcing ~ _J2.!!J.;:!22!LJ:.Q 
comply. sj.nmJ.e resti tution...§JlQy;ld instead be J!S.£Qlli.P.liilll~$L.l;!X 
verbal and ges~~es, prompts or graguated guidance. 

Subsectjon (20) remains the same in text but will be 
renumbered { 3 7) . 

(~JJ!) "Sat.iation" means a eeflait.iel'l ifl ·.,fiieh a pef'SIE>I'l is 
eeflt:.ito»eaely ~ted 'witl; !JJl!.t a reinforcer t.e t-he eJreeflt t.hat 
# loses its reinforcing effect due to the extent _tn&_j,j;__,i.:; 
continuously presented. 

{*1.2.) "Seclusion time out" means a method of decreasing 
a maladaptive target behavior by requiring a person to leave an 
ongoing reinforcing activity and go to a closed room for a 
period of time. seclusion time out is contingent on the 
occurrence of some previously specified maladaptive target 
behavior. ~e .. t ie pt'eaioated upeR the aeeumptieR t~~ 
eRvirertJaeRt The room to which the person must go -is lll!!U not ~ 
reinforcing in any manner. 

(i!-3-.iQ.) "Self-reinforcement" means _a contingenc-iesy estab­
lished by aft-ifldi~idual a person to control hie sr her e·Jn ~ 
person's behavior through the delivery of reinforcement. The 
reinforcers remain under control of the ifiEiividual ~ and he 
~ the person is free to violate the contingencies at any 
time. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-20-204 MCA 
Sec. 53-20-203 and 53-20-205 MCA 

46.8.1206 AVEBSIVE PROCEDURES: SYSTEHATIC PROGRAM REVIEW 
Subsection {1) remains the same. 
(2) Systematic program review serves two functions. 

First, it ensures that any proposed aversive procedure is 
professionally justified. Second, it ensures that a person's 
right to be free from aversive, intrusive procedures is balanced 
against hie er her ri~ht te the person's interests in receiving 
services and treatment whenever a decision regarding the use of 
aversive procedures is made. 

(3) In order for review functions to be adequately carried 
out, and at the same time ensure a responsive system, the 
generally accepted procedures for modifying maladaptjye target 
behavior~ are divided into the following ~ ~ classifica­
tions: 
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Subsection (3) (a) remains the same. 
(b) Level I aversive procedures; ~ 
(c) Level II aversive procedures~~ 
(d) be.,•el III preeedttrea. 
Subsection (4) remains the same. 

AUTH: Sec. 53-2-201 and 53-20-204 MeA 
IMP: Sec. 53-20-,03 and 53-20-205 MCA 

46.8.1207 AVERSIVE PROCEDUBES: APPROVAL CRITERIA fGR 
AVERSIVE PROGP..'.MS (1) In general, the following criteria 

are relied liJ!Sfl ifl govern the approval of proposed programs 
incorporating aversive procedures: 

(a) ~ the proposed individual program plan mY£t meets 
the minimum requirements specified in these rules; 

(b) ~ previous attempts to modify the maladaptive 
~ behavior using less restrictive procedures have eeeA maee 
~oven to be effective, or the situation is so serious that 
a restrictive procedure is immediately ~arranted; 

(c) ~ the proposed procedure is a reasonable response 
to the person's maladaptive target behavior in that: 

Subsections (1) (c) (i) and (ii) remain the same. 
(iii) the maladaptive target behavior is so serious that 

the person's Pi 'Jilt' to interests in receiving services ang 
treatment outweighs the right to the least restrictive training 
procedures and as a result the procedure is warranted. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1206 AVERSIVE PROCEDUBES: CLASSifiCATION AHD CONDI­
TIONS GOVERNING USE OF PROCEDUEES (1) Nonaversive 

procedures. 
(a) Nonaversive procedures are appropriate for use during 

daily interactions and as such require no prior approval. 
Cbl Nonaversive procedures, W~hen used to systematically 

address a specific inappropriate behavior, these pr6eed~res must 
be incorporated into an individual program plan (IPP) and must 
address an objective specified in the person's individual 
haeilit:at:ieA plan. 

(eQ) Nonaversive procedures include: 
( i) schedule changes or antecedent stimulus modifica­

tion; 
(ii) differential reinforcement of other behaviors; 
(iii) differential reinforcement of ifteetiiJ!at:iele 2.t.hfi 

behaviora on a progressive schedule; 
(ivl differential reinforcement of incompatible behavior; 
(v) differential reinforcement of alternative behaviorj 
evil differential reinforcement of low rate Pehaviori 
(~_ill simple restitution where the client does not 

physically resist. The duration of the restitution may not 
exceed ~weA~Y ( 20t minutes per liay total in a 24 hour periqd 
from midnight to midnigbt; aftli 

(vyiii) modeling with positive reinforcement~~ 
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(ixl self reintorcement 
Subsections (l)(c) through (2) (a) remain the same. 
( i) contingent observation "A'Rel!'e •uuntal ~i:d&Rse el!' 

without restraint 81!'8 ft_. ftaeeeeai!'Y BAd the duration of wbich 
does not exceed 20 minutes per episode or 60 minutes total in a 
24 hour period from midnight to midnight. 

(ii) restriction of social activities; aft& 
(iii) self l!'ei:Rfel!'eemeR~. response cost: 
Ciyl a¢Ucational fines; 
Cvl contingent use of personal spending money; and 
Cyil contingent use of personal possessions. 
(b) Level I aversive procedures al!'e eeftei:de:red &VIM'e:love~ 

depl!'ioe~ieft ~:reeeda:res aftd aa aae8 may only be used aft6er ehe 
fellewiR~ eeftdi~ieRs: 

Subsection (2) (b) (i) remains the same. 
(ii) with the approval ef. }2y the person's individual 

8asili~a'!iieR planning team as pPevi:ded taP iA 4!8ie eltap'!iel!' 
including a division representative; and 

Subsections (2) (b) (iii) through (3)(a) remain the same. 
(i) testitutional and positive ptactice overcorrection 

where the dapa~ief\ daee Ret eHeeed 29 miAa'Eiee eaeh epi:eede el!' 69 
•iRa'Eiee ~e'!iel per 24 hetir peried; 

( ii) contingent exercise "'"here '!ilte daratieR deee He~ 
eueeed 29 lllifll<l~ee eaelt epieaae el!' 69 miRa'Eiee '!ie4!al pel!' at heaP 
~; 

Ciiil nonexclusionary time out; 
(~iY) exclusion time out wee:re '!ilte daPe'EiieR Iisee Ret 

eHeeed 39 miftl<l'Eies eaea epieede er 99 l!li:ftatee '!ie'!ial peP 24 aeal!' 
~; 

(-i-Yy) seclusion time out weere tae dal!'a'!iieR deee Ret 
eueeed 39 miRa'Eiee eaeh epieede el!' 99 miflt~'Eies t.etal pel!' iil4 lte­
pePi:ed; 

(¥Yi_) required relaxation where the da'f'a'EiisR deee fiSt. 
eueeed 39 llliflt~t.es eae8 epi:eede B'f' 99 misat.ee t.etal peP 24 he­
~; 

(¥i) respenee eeat.1 
(vii) edaeatieRel fiRes, 
(vii~) contingent observation with !llBRBal ~idaRee ep 

restraint or ~ over ~eRt.y (20T minutes duration each episode 
or 60 minutes total duration in a 24 hour period from midnight 
to midnight; 

(iHv_iii) physical restraint waere tae darat.i:eR deea fts'!i 
e*eeed 39 miRa'Eiee eaeh episede BP 99 miRa'Eiee '!iet.al per 24 aear 
peri:ed1 aRd 

Cixl mechanical restraint: and 
(X) eeRt.iR~eR'Ei ase ef pereeftal msRey aRii pel!'eBAal pee 

eeeeiefte satiation. 
(b) Level II aversive procedures are 111ere Peet.rie'!oi"e '!ilt~;tft 

leYel I a-. erei•'e preeelial!'ee the most restrictive employed in the 
habilitation process and as such they may only be used aRdel!' the 
fellewiR~ eeRdit.iene: 

subsection (3) (b) (i) remains the same. 
( ii) with the approval by the person's BIP individual 

planning team including a division representative; 
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liiil with the initial review and approval by the 
developmental disabilities program review committee; 

(444iY) with the ongoing review and approval by the ftf@ft 

regional manager; ~ 
( iv) 'A'it.h t.he ~eview aftli app~e .al by Ute area J'I~B!JFam 

revie,.· BB-it.t.ee at; a reOJHlaPly eeheti'lileti 111eet.ift!J 1 aftli 
(v) with the written consent of the person's parent if 

the person is under eighteen (18) years of age, or the person's 
legal guardiane, if one has been appointed by the court. 

(c) Le·~el II a¥ereive pPaaedure appre·vaL The developmen­
tal disabilities program review committee <DPPRCl will respond 
ip writing at its regularly scheduled meeting regarding requests 
for level II aversive procedures approval. 

(i) 'Pee area lllal'Oa!Jer must. ap13rave er tiisappra·~e pr~ 
level II a¥ersi·~e praeedttPes-ifl' aeeertiaftee wit.h t.he pPav~no 
ef t.llia rule, 

(ii) 'Phe area mana!Jer will Pespanti ~iH five (5) wark­
~t fe-r le•,•el II aver~ve preeetiures appreval. 

Subsection ( 3) (c) (iii) remains the same in text but is 
renumbered (3) (d). 

(Ail documentation of ~ individual planning team 
approval of the procedure; 

subsection (3) (c) (iii) (B) remains the same in text but is 
renumbered (3)(d) (ii). 

(€iii) documentation of the failure of less restrictive 
procedures including data from previous individual program plans 
and a brief summary of each procedure that has been used. In 
the absence of such documentation, strong justification for the 
use of aversive or deprivation procedures and an explanation for 
the lack of documentation must be supplied; 

Subsections (3) (c) (iii) (D) and (E) remain the same in text 
but will be renumbered (3) (d)(iv) and (v). 

(iv) 'l'lle area Mafta!Jer 10ill su8mit: t.ae J'II'O!Jram 'l:o t.he area 
JII'B!f'l!'all review ea-i'l:t.ee fef' re•rie'A' ae pre.,•ided fer iH A.'lM 
46.B,lil19• 

Cel The regional manager must review and approve or 
disapprove level II procedures on an ongoing basis in accordance 
with the provisions of the rules of this subchapter. 

(¥.f:l The iM'8a regional manager may request that the 
developmental disabilities program review committee (DDPRC) 
review a level II procedure, if a more thorough review may be 
warranted or if the level II procedure is changed significantly 
from the initial review by the developmental disabilities 
program review committee. 

(4l heYel III a•ereive preeeli\lret" 
(a) :bevel III a¥ereive preeeliuree iHelude• 
( i) 111ee8anieal Pest.raiHt.l 
(ii) satiatciaHt 
(iii) e'<ereerreet.ieA 'A'ftere t.ae durat.ieR eweeelie i!9 miRu'l:es 

eaeh episede er 69 Miftut.es 'l:et.al iH a i!4 eeup peried1 
(iY) eent.iA!eRt ewereise where t.ae ti~rat.ieft eweeede 29 

miAut:es eaeh epieetie ar 68 miRut.ea t.e'l:al per 24 hell!!' period, 
(•n eMelueial'l t:ime eu'l: Where t;fie tiurat.iel'l eMeeelie 39 

miftut:ee eaell episode er 99 miftut.es t.ot.al iR a i!4 heur perietit 
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(Y:i:) eeelaeiel'l ~:i:llle ea'E where '!he dara'Ei:sll eKeeetie 39 
m:i:aa~ee eaefi e~:i:eede er 99 m:i:IIY'Eee 'Ee'Eal ill e 24 8eur ~eried: 

( .. i:i:) reEj'aireli rela~~:a~iel'l where tiRe liara'Eiel'l e11eeelie 39 
mi11a'Ees eaeb e~iselie er 99 milla'Eee £seal i11 a 24 hear perieli1 

(Yiii) I'IBKieas sabi!I'Eal'lees aseli 1ae pre#hle l!l;arsh•e a'EilllH 
la'Eie11 'Ee al'ly ef 'the seAsee ( eiqft:£ 1 near in!, smell, 'Eas'Ee, 
'Esaefi) a111i all preeeeares wfiie8 elieit. a e'Ear'Ele reepeft&BJ al'lli 

(ill) ~aysiei!l ree'Eraii'I'E where el'te dara'Eiel'l ellseede 39 
mina'Eee el!leh epieelie er 99 mii'IY'Eee t.e'Eal il'l a 2t hear ~Pied. 

(e) :bevel III a·.•erei'.•e preeelilt:res are 'Eae mee'E reeeris'eoive 
ei&J'leyeli ill 'the hab:Hit.a•iel'l preeeee &Bill, ae eYe&, 'Ehey 111ay aBly 
be aeed Yl'llier 'Ehe •ellewii'IIJ eel'lliit.iens• 

(i) ae par• ef a o;.•rie'Eel'l il'ldh•iliaal preiJl'am plaR lie¥el 
eped il'l aeeeJ?daftee wi'Eh t.he !'eEf'airement.e speeifiea il'l £his 
eltap'Eer1 

( ii) wi'Eft £he appre•Pal b~· 'Ehe pereen' e il'ldiviaaal 
habili'Eatiel'l plal'lflil'l§ team iRelaaii'IIJ a di¥ieiel'l J?epreeefi'Ea'Eive, 

(iii) Wi~s 'Eite Pevie.., al'la i!pp!'e',•al by Ute ae•relapmel'lt:al 
aieaeili~iee pFeiJPa!ll re#iew ee-i££ee1 al'td 

( iv) "''i~ ~e IR'it.~efl eel'leent ef 'Eh!! pePael'l' s pare!'lt if 
t:fie pereeR ie Hl'lder eiiJb~eel'l (19) yel!lre ef aiJe, er tfie pePse!'l's 
le1Jal IJUardiaA, if el'le has beef! appeiRted b~ the eeur£, 

(e) Level III averei¥e preeeliHPee app!'eYal. 
( i) '%'be- QDPRC will !'eepend iR IR'i'Eii'IIJ at: i'Es Pet;JHlarly 

eehedulea meetii'I!J reEJar<lii'IIJ reEJHee'Ee fer le•,.el III a.,.e!!'sh•e 
preeedaree appreval. '%'he fellewii'IIJ iAfePmet;ieft mae£ aeee~any 
aA} reEfUes£ fer level III appreval iH erder t;e eeReilieFed• 

(A) lise'allleRt:atiel'l ef IIIP t:ealll appre•.•al sf the preeedHrer 
(B) a eapy sf 'Ehe prepeeed individaal prBIJ!'am plaft ~hieh 

ee11fel'l!le 'Ee the J!'BEf'airemente speeified il'l 'Ehis e8ap'Eer1 
(G) liee'alllen'Eat.iel'l ef ~e taihtre ef lese reetrie'Ei•Je 

p!'eeeda!!'es, il'teladii'IIJ dat.a frem p!'e ••ieas IPP 1 e anli a b!'ief 
11-ary ef eaeh preeeaa!'e t:ha'E ltae beef! empleyea. Il'l t.he 
abeeftee ef sash dee'tllllel'lea'Eiel'l, st!'BIIIJ ;ae'Eifieatien fer 'Ehe aee 
sf aversive preeeda!'ee •ue£ be eapplied 1 ae well ae an e11plane 
t.ien fer ~e la~l ef deea.efteat.ienl 

(9) Wl'itt.el'l 811BB!'eemel'tt. fPelll a physieiaft fer afty pl.'eeeliare 
wltieh mi1Jh'E affeet t:he perssft'e neal'Eftr i!lftd 

(E) ni£1aeft eeflaeft'E h·- 1!he paPaen's parent: if 'eRe perasl'l 
ie under eiiJh'Eeen ( lB) ) ears ef BIJI!I er 'EI'te pereeft 1 e leiJal 
!Juardial'l if el'le l'tae been appeil'lt.eli by l:he ee~~:rt.e, 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-20-204 MCA 
Sec. 53-20-203 and 53-20-205 MCA 

4 6. 8. 1211 AVEflSIVE PROCEPUBES: DEVELOPMENTAL QIShBILITIES 
PROGRAM REVIEW COMMITTEE (1) The developmental disabili­

ties program review committee (ODPRC) shall be is a standing 
committee appointed by, and responsible to, the division 
administrator. The 10elie up ef -the committee shall represent ~ 
representatives from at least the following three disciplines: 

Subsections (1) (a) through (2) remain the same. 
(a) J?eee~end te 'Ehe divieiel'l adail'lis~Pabsr appre\~l er 

disal"fl'f'e 1al ef provide for initial review and approval of 
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proposed level ~ II aversive procedures in accordance with the 
J>revisisRS ef t:H.ese rules of this sybchapter; 

(b) eefldtle£ J>erieaie Em~eiR~ revie·..-e sf e'tl'f'PBRl:ly af.!preved 
le·.·el III avel'eive !'ll'BaeaaPee ifl aeeerdaftee 'A'it.H. itce e'Jt'l 
!'lliBlisH.ed ~\liaeliflee; either remand the ongoing review and 
approyal of the approved procegure to tbe regional manager or 
retain the ongoing review and approval of the approved 
procedure: 

(c) review a sample of the level II aJ>pzoev.al deeieieRs 
made :ey &Pea procedures that are the responsibility of the 
regional managers in order to provide feedback to the division 
administrator regarding tug reliability and appropriateness QI 
the ongoing level II procedure reviews and approvals; ~ 

ldl annually review the ongoing review process for leve~ 
Il_!L~edures in each of the regional offices and make recommen­
dations to the administrator concerning the conduct of the level 
XI procedyre reviews and approvals __ by the regional off ices; 

(e) periodically complete ongoing data reviews and 
approvals of a sample ~~~~~yres in lieu of th~ 
reaional manager in order to faciU,tate ongoing involvement of 
the PDPRC in programs the committ~e initiallY approved: and 

(df) publish and update as needed guidelines for the use 
of aversive procedures. 

Subsections {3) through (3) (c) remain the same. 
(d) a set of descriptors which specifies guidelines for 

~ minimum elements of each type of aversive procedure in 
levels II a~a III. Each descriptor shall be based on a review 
of the professional literature and contain a justification for 
each element specified; 

Subsection (3) (e) remains the same. 
(f) a set of reliability procedures for the review of a 

sample of the level II aversive procedures approved .Q1L.....il1l 

ongoing basis by each area regional manager; 
(g) guidelines for the periodic review of ongoing level II 

af!d le~el !II aversive procedures; 
Subsections (3) (h) and (i) remain the same. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1213 AVERSIVE PROCEDYRES: RESTRICTION Of ANY CLIENT 
~ Subsections (1) through (1) (b) remain the same. 
(c) the right to an individual H.abilit:atciefl plan; 
Subsections (1) (d) through (h) remain the same. 

AUTH: Sec. 53-2-201 and 5)-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1215 AVERSIVE PROCEDUBES: EMERGENCY PROCEPUEES 
(1) Emergencies are those situations for which no approved 

individual program plan exists and which if not dealt with may 
result in injury to the client or other persons or in signifi­
cant amounts of property destruction. 

Subsections (2) through (2) (b) remain the same. 
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(c) seclusion time out (eiae e-.e ..i.J:!..-A room _. .tbA;t 
confo~ to the m1n1mum requirements established by the 
deyelOllJ!Iental disAbilities proqrom raViaw CO!p!Qittoe CODPRCl and,.. 
that has belm M approved by the _._ ragional manager prior to 
~ uset. 

( J) ;\ll instances of the use of emergency procedures must 
be report~d, in writing, to the ~ regional manager within 48 
hours. such reports shall include at a minimum the time and 
date of the incident, the persons involved, the type and dura­
tion of the incident, a description of the cause(s) leading to 
it, any witnesses to the incident, the procedures employed, and 
other significant details. If an emergency procedure is used 
three tv+ times in a six +6+ month period, a written individual 
program plan must be developed. 

AUTH: 
IMP: 

sec. 53-2-201 and SJ-20-204 MCA 
sec. 53-20-203 and 53-20-205 MCA 

1§,8.1216 ayERSIYJ ~CEpURESj REIMPQSITIQN OF QECE~gRA­
TION PROGRAM subsectlons ( 1) through ( 1) (f) remain the 

same. 
(il) he..,el III l!ieeelera'EieH preiJ!'alft may net! 8e rei•I!!IISIIed 

~P"" e&e reeea~rrenee et a e~ejeee eeAavier. 

AUTH: sec. 53-2-201 and SJ-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

i6, 8. 1218 AV'ERSW PROCEPpRES j AfPF.AL PROCESS ( 1) Any 
decision to recommend approval or disapproval of a proposed 
level II er leuel iii procedure may be appealed by a member of 
the person's ~ LD4iyi¢uol planning team. 

(a) Upon receipt of an appeal notice, ~e di~ieia~ 
a8iftie41!Pa•er will ae~d•Ri an administrative review of the 
matter will be conducteci. If the appellant remains dissatisfied 
after the adminiatntiya reyiay, the matter wi+l liiU be 
aeftaider811 8y appealed to the .. .,._ ... .,,. •ir•••er diyision 
administrator who will render a final o¢ministratiye decision 
for tbe depart;ent. 

(b) The •i•••••• will diyiaion o¢minittrotgr upon review 
.2! the committee's decision MMl may requett !lwi.efe e!l!' erel 
written arguments Qng otbtr materials from the committee and the 
appellant. ~he l!iireeeer'a aeeieieft shell ee •he fiftel aa.iHie­
~~8 8aeiaieft• 

AUTH: Sec. 53-2-201 and 53-20-201 MCA 
IMP: sec. 53-20-203 and 53-20-205 MCA 

46.8.1219 AVERSIYJ PROCEQgRES: STAfF ~EBTIFICAIION 
(1) Any provider employee who implements a level II &I!' 

le•uel lii aversive procedure must be able to carry out the 
procedure as it is written. A person's ability to impl...nt a 
procedure must be documented in one of the following ways: 

subsections (1) (a) through (l) (b) (i) reaains the same. 
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(ii) The supervisor observes each employee in a role play 
situation and documents ais BP fie~ the employee's ability to 
implement the procedure; and 

(iii) The corporation maintains a list of those employees 
who have been observed and are considered capable of imple­
menting the procedure. The list should specify the dates that 
an employee demonstrated competency and the name of staff who 
certified the empl~ 

AUTH: 
IMP: 

Sec. 53-2-201 and 5J-20-2Q1 MCA 
Sec. 53-20-203 and SJ-20-205 MCA 

46.8.1220 AVERSIVE PROCEDUBE§: UNCLASSIFIED PROCEDURES 
( 1) Proposed aversive procedures which have not been 

classified will be reviewed by the developmental disabilities 
program review committ~DDPRCl. The DDPRC will classify the 
aversive procedure as either nonaversive, level I 7 ~ II ~ 
for purpose of review in the future. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

3. The rule 46.8.1210 as proposed to be repealed is on 
page 46-587 of the Administrative Rules of Montana. 

AU'l'H: 
IMP: 

Sec. 53-20-204 MCA 
Sec. 53-20-203 MCA 

4. The rules on aversive procedures provide the proce­
dural and substantive criteria to govern on an individual basis 
the use of certain types of training in developmental disabili­
ties service settings that may prove to be aversive to recipi­
ents of the services. 

Generally, the amendments proposed in this notice are intended 
to restructure the system that provides approval and oversight 
of the use of aversive procedures in the training of recipients. 
The restructuring is necessary due to changes in the nature of 
procedures generally used and due to the identification of 
problems in the current system. 

The amendment proposed to ARM 46.8.1203, "Use", is necessary to 
explicitly state the limitation of the use of aversive 
procedures to training that is necessitated by the presence of 
maladaptive behaviors. This limitation, while fundamental to 
the system, was not previously stated. 

The amendments proposed to ARM 46.8.1204, "Definitions", are 
necessary to change certain terms to conform with current 
nomenclature and usage in the field of developmental disabili­
ties and to provide definitions for certain terms that are in 
need of definition so as to provide a better understanding of 
the rules. 
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The amendments proposed to ARM 46.8.1206, "Systematic Program 
Review", make changes to the language that are necessary to 
conform terminology with current nomenclature and usage in the 
field of developmental disabilities and to remove a reference to 
the deleted Level III procedures c1aasification. 

The amendments proposed to ARM 46.8.1207, "Approval Criteria", 
make changes to the language that are necessary to improv_e 
comprehension and to conform terminology with current nomencla­
ture and usage in the field of developmental disabilities. 

~a amendments proposed to ARM 46.8.1208, "Classification and 
Conditions Governing Use of Procedures", restructure and 
redefine the classification system and the review and approval 
process in relation to aversive procedures. The changes are 
necessary in order to improve the process, to accommodate 
changes in the nature and occurrence of aversive procedures, to 
improve the comprehension of the rule and to conform the 
terminology of the rule with current nomenclature and usage in 
the field of developmental disabilities. 

The amendments proposed to ARM 46.8.1211, "Developmental 
Disabilities Program Review Committee", are necessary to provide 
revisions to the responsibilities of the program review 
committee that reflect the restructuring of the aversive 
procedures process. 

The amendments proposed to ARM 46.8.1213, "Restriction of Any 
Client Rights", are necessary to conform the terminology of the 
rule with current nomenclature and usage in the field of 
developmental disabilities. 

The amendments proposed to ARM 4 6. 8. 1215, "Emerqency 
Procedures", are necessary to improve the comprehension of the 
rule and to conform the terminology of the rule with current 
nomenclature and usage in the field of developmental disabili­
ties. 

The amendment proposed to ARM 46.8.1216, "Reimposition of 
Deceleration Program", is necessary to remove a reference to the 
deleted Level III procedures classification. 

The amendments proposed to ARM 46.8.1218, "Appeal Process", 
change the responsibility for the final administrative decision 
from the director of the Department to the administrator of the 
developmental disabilities division, remove a reference to the 
Level III procedures classification and provide for certain 
changes in language. The changes are necessary to place the 
final appeal at a more appropriate level within the Department, 
to improve the comprehension of the rule and to remove a 
reference to the deleted Level III procedures classification. 

The amendments to ARM 46.8.1219, "Staff certification", remove 
a reference to the deleted Level III procedures classification, 
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provide for certain changes in language and provide further 
criteria relating to documentation of an employee's ability to 
conduct a certain procedure. The changes are necessary to 
remove a reference to the deleted Level III procedures classifi­
cation, to conform the terminology of the rule with current 
nomenclature and usage in the field of developmental disabili­
ties, and to provide further assurance of employee competence in 
conducting procedures. 

The amendments to ARM 46.8.1220, "Unclassified Procedures", are 
necessary to remove a reference to the deleted Level III 
procedures classification. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Reviewer 
~~/4 

D1rector, soc1al and Rehabilita-
tion Services 

Certified to the Secretary of State ~M~a~y~3 ________________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.4002, 46.12.4004 and 
46.12.4006 pertaining to 
AFDC-related institution­
alized individuals 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.4002, 
46.12.4004 AND 46.12.4006 
PERTAINING TO AFDC-RELATED 
INSTITUTIONALIZED 
INDIVIDUALS 

1. On June 3, 1993, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.4002, 46.12.4004 and 
46.12.4006 pertaining to AFDC-related institutionalized 
individuals. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.4002 GROppS COVERED, AFDC-RELATEP INST!TQTIOHALIZED 
INPIVIDUALS Subsections ( 1) through ( 1-) (b) remain the 

same. 
(c) Individuals under age 21 receiving active treatment as 

inpatients in psychiatric facilities or programs provided that 
the youth is in the custody of the department of family services 
or has been committed to the department of family services by 
district court pursuant to 41-3-403, 41-3-404. 41-3-406 or 
41-5-523, MCA, 

Subsections (2) and (2) (a) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

46.12.4004 NON-FINANCIAL BEOUIREMENTS. 
STITPTIOHALIZEO INDIVIDUAL§ Subsection 

same. 

AFPC-RELATED IN-
(1) remains the 

( 2) For individuals under age 21 in intermediate care 
facilities, including intermediate care facilities for the 
mentally retarded, or rece~v~ng treatment in psychiatric 
facilit.ies or programs pursuant to the requirements of ARM 
46.12.4002!1\ (C), the nonfinancial requirements for medicaid 
under this subchapter, whether as categorically needy or 
medically needy, consist of the age requirement and applicable 
service requirements. 

AUTH: 
IMP: 

9-5/13/93 
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Sec. 53-6-131 MCA 

MAR Notice No. 46-2-743 



-906-

46.12.4006 FINANCIAL REQUIREMENTS. AFDC-RELAIEP INSTITU­
TIONALIZED INDIVIDUALS Subsection (1) remains the same. 
(2) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs pursuant to the requirements of _ARM 
46.12.4002(1) Ccl, the financ~al requirements for medicaid under 
this subchapter as categorically needy are the AFDC financial 
requirements which are set forth in ARM 46.10.401 through 406 
and 46. 10.505 through 514. These will be used to determine 
whether: 

{3) For individuals under age 21 in intermediate care 
facilities, including intermediate care facilities for the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs Illi.l;EU;;!nt to the reqyirements ot ~ 
46.12.4002(1) Cs:l who are ineligible under subsection (2) because 
of excess income, the financial requirements for medicaid under 
this subchapter as medically needy are the medically needy 
financial requirements for noninstitutionalized AFDC-related 
families and children whir.h are set forth in subchapter 38. The 
financial provisions of this subchapter which apply tu indi­
viduals under 21 who are ineliqible for medicaid under ARM 
4 6. 12.3401 ( 1) (b) (iii) and ARM 46. l2. 3401 (3) apply identically to 
the above described individuals under 21. 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-131 MCA 

3. The department has the authority pursuant to sections 
53-6-113 and 53-6-131, MCA to adopt rules governing eligibility 
for the Montana medicaid program. In addition, section 
53-6-101 1 MCA provides the department with authority to 
determine what federally defined optional services will be 
provided in Montana. The proposed rule amendments are necessary 
to effectuate these statutory provisions. The proposed rule 
amendments are necessary to make changes to current eligibility 
requirements for those persons under 21 years of age receiving 
inpatient psychiatric treatment. The changes will provide cost 
savings in the medicaid program as necessitated by the reduction 
in legislative appropriations in House Bill 2 as passed by the 
53rd Montana Legislature. 

The legislature has determined that in general it is more 
equitable to apply the same medicaid eligibility rules to youths 
receiving inpatient psychiatric treatment as apply to other 
applicants for medicaid. Specifically, it is appropriate to 
consider the resources and income of the individuals' parents. 
However, the legislature has weighed against this the need to 
guarantee inpatient psychiatric treatment to youths in the 
custody of the Department of Family services (DFS) . To 
accommodate these opposing concerns, the department has proposed 
the modified coverage group insuring treatment for youths in 
DFS' custody. 
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Under the proposed a~endments, children in the custody of DFS 
will be eligible for ~edicaid without consideration of parental 
inco~e or resources if a court has ~ade a finding pursuant to 
sections 41-3-406 or 41-5-523, MCA that the youth is a "youth in 
need of care•, a "youth in need of supervision", or •a delin­
quent youth" and has dete~ined that it is necessary to coiDlllit 
or place the youth in the custody of DFS, or if the youth has 
otherwise been placed in the care and custody of DFS. Other 
youths receiving inpatient psychiatric treatment will be 
eligible for medicaid it they qUalify under the eligibility 
rules applicable to any other applicant for medicaid, which 
require consideration of parental income and resources. They 
may also have to meet the other eligibility requirements as 
applicable for AFDC-related medicaid, such as deprivation of 
parental support. 

Amendments to ARM 46.12.4002, 46.12.4004 and 46.12.4006 will 
require inclusion of parental income when determining eligibil­
ity for persons under age 21 who are receiving inpatient 
treatment in a psychiatric facility unless they are in the 
custody of the Department of FaJnily Services (DFS). The 
amendments to eligibility in this area will bring this aspect of 
the program into accord with other areas of eligibility for 
Jnedicaid services. This more restrictive eligibility require­
ment will result in a savings to the Jnedicaid program. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Department 
of social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

5. The Office of Legal Affairs, Department of social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer ~~ D1rector, Saclal and Rehabillta-
tion Services 

Certified to the Secretary of State May 3 
-------------------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

ln the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC 
assistance standards 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
ROLE 46.10.403 PERTAINING 
TO AFDC ASSISTANCE 
STANDARDS 

TO: All Interested Persons 

1. on June 3, 1993, at 3:30p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.10.403 pertaining to AFDC 
assistance standards. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.403 TABLE OF ASSISTANCE STANDARDS Subsections (1) 
and (2) remain the same. 

(a) Gross monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in ARM 
46.10.505. 

GROSS MONTHLY INCOME STAHDARPS TO BE USED WHEN ADULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Household ~~t MQDtll E~l: H2ntll 

1 $ ~ ~ $ ~ ~ 
2 '»i- 1.U ~ ll§. 
3 ~ ll.2. ~ ll§. 
4 ~ .L.llQ ~ 2ll 
5 ~ .L..ll.§. ~ .§.22 
6 ~ .L.2ll ~ 1ll 
7 ~ l.....1l2 ~ j!li 
8 ~ L..ll2. ~ 2ll 
9 ~ L.Qll ~ l....Qll 

10 ~ L.lQ2 ~ .l....ll2. 
11 ~ z....ll.l ~ Ln..Q 
12 t,+% l....Z..ti -i-ra&+ .l.....ll..2. 
13 ~ 4..l.ll ~ .L...J..!!]. 
14 ~ 2.....ll2. ~ .l.....lli 
15 ~ £...ill. ~ l.....2l.i 
16 ~ ~ ~ .l....2.ll 
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(b) Gross monthly income standards to ba used when no 
adults are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in ARM 
46.10.505. 

GROSS M9!!THLY INCOME STANPARDS TO BE USED WHEN NO AD!JLTS ARE 
INCLUPED IN THE ASSISTAnCE UBIT 

No. of With Without 
Persons Shelt~ Shelter 

in Obligation Obligation 
Household ff:t Mrmtb 21[ tl!2lltb 

l $ ~ .aQl. $ ~ 1.§_ 
2 ~ .ll§. -i-% 1.21. 
3 Sfit=R. 2li *6 .lU 
4 ~ ll.Q ~ ll§. 
5 9% .2M §.+& ~ 
6 ~ .LlJ!.! 66& .2ll 
7 ~ l....1.ll =R-6 124 
8 ~ .L.ll§. &:R 2.Ql 
9 ~ .L.ill. %.£, .2.U 

10 ~~ ~ .L..2ll 
ll ~ .L.M..§. ~ L..lll. 
12 ~ l......2.J.Q -1-riH:-'f ~ 
13 ~ L..Ql..2 ~ l.....ll.8. 
14 ~ L.Qll ~ ~ 
15 ~ z....llQ ~ .l.....ill 
16 ~ .L.l.U -±-;-Sa ~ 

(c) Net monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's net monthly income as defined in ARM 
46.10.505. 

NET MPNTHLY INCOME STANPARQS TO BE USED WJmf APULTS ARE 
INCLUPED IN THE A§SIS'lAHCE UHIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Household Per Montb ~§t !Jglll;,b 

1 $ i!-% 1.2..2. $~ ~ 
2 ~ !Q2 ~ l1..§. 
3 ~ .211 1!-* l.U 
4 599 .tl.2 iW+ 1M 
5 ~ l..U ~ .H2 
6 &G-3- ~ ~ Jll 
7 ~ ill ~ ill 
8 ~ .l....Qll ~ nQ. 
9 ~ ~ -5-64 .a2 

10 ~ L.lll ~ ~ 
11 ~ .L...l.1.2. ~ §.1Q 
12 ~ .l.....Zli ~ lll 
13 ~ .l......2.2!! ~ 750 
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(d) Net monthly income standards to be used when no adults 
are included in the assistance unit are compared with the 
assistance unit's net monthly income as defined in ARM 
46.10.505. 

NET MONTHLY INCOME STANDARDS TO BE USED WHEN NO ADUL~ 
INCLUDED IN THE ASSISTANCE QNIT 

With Without 
No. of Shelter Shelter 

Children in Obligation Obligation 
Household ~!ilt: Montll fU MQOtb 

1 $ ~ .lQ!t $ -4{> ll 
2 ~ il..1 ~ l.Q.2 
3 ;H-i!- lll ~ lll. 
4 ~ il.1 ~ .ill 
5 ~i-& .2..U ~ ~ 
6 ~ llQ ~ 367 
7 +8 747 +* ~ 
8 ~ Jl2l ~ i.!U 
9 &=f.& .2Q1. ~ 2.ll 

10 ~ .22.1 ~ ~ 
11 ~ .2.2Jl ~ .2ll 
12 ~ .L..Q..U. ~ ll2 
13 ~ ~ ~ 111 
14 ~ l.,.].li '1-4-4- ~ 
15 ~ .l.....lll '1-&5 rurr 
16 ~ .L.l.li ~ 846 

Subsections (3) through (4) remain the same. 
(a) Maximum payment amounts to be used when adults are 

included in the assistance unit are cmfipared to the difference 
between the assistance ~nit's net monthly income and the net 
monthly income standard defined in ARM 46.10.505. 

!:1AXlllliM.....!'~_ll1'1QUN'L'S TO BL.!,l~WHEN APUL'IT_Aru; 
INCLUDED IN THE ASSISTANCE UNIT 

No. Of With With Without Without 
Persons shelte~ shelter Shelter Shelter 

Lll Obligation Obligation Obligation Obligation 
Household Per Month _L~ fe~ Month ~L.Jl,~L-~ 

s i!-i!9 235 s ~ L..lU $-&a M s~ 2.87 
~ lli ~ li!....§Q -1M ill +--++ 4.60 
a.oo lli ~lL)l """' 189 ~ h.lQ 

4 4'1-ll 484 ~ lh.ll ~m '1-.-'R- LCD. 
5 ~ 567 ~ 18.90 ~ 1!!2 9--rlG .2......2.1 
6 ~ 650 ~ 21.67 ~ .llQ ~ ll..:..QQ 

~ ill ~ 24.40 ~ill ~ ll..2Q 
~ ill ~ ll.l.Q 4Qe ill ~ l.h.§1 

9 ~ ill ~~ ~ 455 H.-++ lhll 
10 86-l> Jl2l ~ 2..2..22 48Q ill ~~ 
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11 899 ~ ~ 12.....!!1 ~~ ~ .1.2.ill. 
12 Wif .n2 ~ lL.l1 ~ill ~ll....U 
D 9-eG JW ~ .ll....2J. ~m ~ J.L.ll 
14 

- .L..Ql1 
~~ ~.til ~~ 

15 ~J....W ~ .l.iJQ ~Hi ~.u....u 
16 ~~ -.w~ ""~ ~n...u 

(b) Maximum payment amounts to be used when no adults are 
included in the assistance unit are compared to the difference 
butween the assistance unit's net monthly income and the net 
monthly income standard as defined in ARM 46.10.505. 

MAXl!WI'! PAYMENT 1\MOQNTS TO BE USEP 'WHEN NO ADtJLTS 1\lSE 
INc;LYPED IN THE ASSIS1ANCE QLUT 

No. Ot 
Peraons 

in 
Houeehploj 

1 
2 
3 
4 
5 
6 
7 
e 
9 

10 
11 
12 
13 
14 
15 
16 

With 
Sheltar 

Obl.i.qation 
P§r Month 

$ a. .!!§. 
-Hiil ll!l 
i!4!> 1U ,....m 
<4-0+Uf! 
489- w 
~ill 
~ill 
*39 1Q2 
~ 747 
~lli 
~ .ILl.i 
~ru 
-ill 
&% li.l 
9;14 ill 

Without 
Shelter 

Obligation 
fn.......M21.1S.h 
s ~ ;u 

S.J!§. 
~m 
~m 
~ill 
;!&9 ~ 
~m 
~J.!!.<. 
~.in 
44+ ill 
-m 
~ .5.ll 
~M§. 
684 .§Ql 
eH ill 
~ .§.H 

AUTH: Sec. 53-4-212 and 5a-4-241 MeA 
IMP: Sec. 53-4-211 and 53-4-241 MCA 

3. This rule change is necessary to comply with 53-4-241, 
MCA, which requires the department to establish rules and 
standards of assistance for the Aid to Families with Dependent 
Children (AFDC) program, and to comply with the mandate of the 
53rd Montana Legislature contained in House Bill 2 which 
requires that AFDC benefit levels be set at 40.5\ of the federal 
poverty index effective July 1, 1993. This increase in benefit 
levels necessitates increases also in the needs standards (NMI) 
and the gross monthly income standards (GMI), as they are based 
on the benefit levels. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writin9 at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 
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5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev~ewer 
~.:ft,. _L\ 
~soc~al and Rehabilita­

tion Services 

Certified to the Secretary of State ~lay 3 ' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46-12.3002, 46-12-3801, 
46.12.3803 and 46.12.3804 
pertaining to medically 
needy 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.3002, 
46.12.3801, 46.12.3803 AND 
46.12.3804 PERTAINING TO 
MEDICALLY NEEDY 

To: All Interested Persons 

1. On June 3, 1993, at 3:00p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.3002, 46.12.3801, 46,12.3803 
and 46.12.3804 pertaining to medically needy. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.30Q2 PET~,IHATIQNQF. ~IGIBILITX Subsections (1) 
through (4) (c) remain the same. 

(d) Fe~ coverage of medically needy persons, P.J.igibil.ity 
begin,; ~n--~!'R:-ffi'!'-ed-~~ifd--aM-~i~"'>fpen--·~~M 
~etfllires -i~·~-t:i'le fH:l!'ie&.-1. 

(i1 on the first o{_S~ntb wben tbe ~lly n•~dY 
p~rson pays the cost..-share .. .<'YII.QJUI.t_~~AEH.3.§.J.Wl!.QA..;_ 
.Qr. 

(:j,j.l when incurred remedial and medical IDCPenS§JI~l..JJl.§ 
;reauired incurment as defined .i.n ARM 46~ 1.2. 3804 far ~.A.. 

subsection (4) (e) remains the same. 

same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 5~-6-131, 53-6-132 and 53-6-133 MCA 

46.12.3801 INPIVIDVALS COVEBED. NQN-INm'l'QTlOBALUED 
MEDICALLY NEEDX Subsections (1) through (2) remain the 

C 3 l Tbb group doe& not include coverage for the cantalter 
rela~iyf. as defined in ABM 46.10.403, 

subsections C3l through (3\ Cb) remain the same in ttxt but 
are renumbgred (41 through (4lCbl. 

AUTH: Sec. 53-6-ll3 MCA 
IMP: Sec. 5~-6-131 MCA 

46.12.3803 MEDICALLY NEEPY INCQME STAHDARp~ Subsections 
(1) through (3)(a) remain the same. 

(b) Institutionalb:ed recipients must also meet the inco111e 
criteria of ARM 46.12.4008. 
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MEQICALLY NEEDY INCOME LEVELS 
FOR SSI and AFDC-RELATED INDIVIDUALS 

AND FAMILIES 

one Month 
Net Income 

Family Size Level 

1 $ 4H ~ 
2 4H ~ 
3 +4-3- ~ 
4 .o\~ i.§.i 
5 5-5-{t ~ 
6 ~ ~ 
7 +H ll2. 
8 ~ ll§. 
9 ~ ~ 

10 ~ ~ 
11 ~ 2ll 
12 ~ ~ 
13 t}6G 2M 
14 9a.8 L..Q.ll 
15 ~ .L..Qil 
16 ~ .l....Q.§.!! 

AUTR: Sec. 53-6-l~J MCA 
IMP: Sec. 53-6-101, 53-6-131, and 53-6-141 MCA 

46.12.3804 INCOME ELIGIBILITY. NON-INSTITQTIO~~ 
MEDICALLY NEEPY Subsections ( 1) through ( 2) remain the 

same. 
(3) When an otherwise eligible individual or family 

covered under ARM 46.12.'3801 has countable income which exceeds 
the medically needy income level, a medieal ~Kpenee ineeFme~t 
•will 19e relfliil!'eii. 'i'lte iHOiil!'lllel'lt ia-~te the Eiifferenec 
eetweel'l the eaantabie-iReeme at~d the-l!ledieally needy il'teOI'!Ic 
-*i-lait faF the falllily aiee. Eli~Jieil-ity w:i:ll beEjifl aftel!' tfi<:! 
4-neHl!'JBent f'efJHiJ!'Ellleflt baa been aatiafietil-~t-hc 
~---{,he BHdo:Jet peftOO; 'l'Ae 61'11}' lll<i!d-~~~'1 
he used te 111eet the -.iflean~~ent FeEJeh·emel'lt <M'e the individual or 
family will become eligible: 

ral on the first gay of the month if the individual ox 
~ly pays the cost~~ amount tor.~he month in cash to thg 
department, eligibility begins m:L.tMLtii:st day of the month .. 
The cost-share amount i~~~ difference between the 
.irls!.i..Yidual' s or fami~ountable income and the medically 
needy income level for that household s~ 

(il Medical expenses may be used to reduce the cost-share. 
amQYnt. The only medical expenses wbich ma~ be used ar~ 

CAl expenses incurked by: 
(!l eligible or ineligible indivi<;~uals who are considered 

members of the household for AFDC related medicaid; or 
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CUl eligible indiyiduals or the eligible indiyidual'& 
spouse if there was income deemed from the spouse to the 
el~gible individual for SSI related medicaid. 

(B) eXpenses wbich are not the liability of a third party 
other than another pUblic program of the state of Montana: 

CCl expenses which havg not been usesJ to meet a prior 
incurment or used to reduce the cost-share omoupt in a prior 
period; 

CDJ expenses incurred by the iru1ividuAl or tamily or 
Unancially responsible relotiyes for necessary medical and 
remedial seryices that are recognized UD4er state low but is not 
a Montana medicaid covered seryice; or 

(bl otter a medical eXpense incurment is satisfied. The 
inc;urment is eaual to the difference between the countable 
income ond the medically needy_income limit for the family size. 
Eligibility will extend to the end of the budaet period· The 
only medical expenses which may be used to meet the incurment 
requirement are; 

(a..i.) expenses incurred by_;_ 
1.Al. eligible or ineligible individuals who -~~~~ l!le ~ 

considered iH ~e~e~inin~ !amily ei&e ae eefined ~fl ARM 
46.i2ol92(24) 1 members of 1he household for AfDC related 
medicaid; or 

(Bl eligible individuals. or the eligible indffi~.~; 
spouse ; f there was income deemed from the spouJl!§ :t;Q_-.tb,c 
eligible individual for SSl related medicaid, 

Subsections (3) (b) through (3) (f) (iii) remain the same in 
text but are renumbered (3) (b) (ii) through (3) (b)(vi) (C). 

Subsections (4) and (5) remain the same. 
161 A medically needy individual or family wto paid tbe 

cost-share obligation but did not incur medical expenses eQYAl 
to tbat cost-share obligation may request a refund ot tunds 
which exceed the provjder billed charges. 

AUTH: sec. 53-2-201, 53-4-212, 53-6-113 and 53-6-402 MCA 
IMP: sec. 53-2-201, 53-4-231, 53-6-101, 53-6-131, and 

53-6-402 MCA 

3. currently a person or household whose income exceeds 
the medically needy income level can become eligible for medical 
assistance only by satisfying a medical expense ineur.ent which 
is equal to the difference between their countable income and 
the medically needy income level. House Bill 309 of the 53rd 
Montana Legislature amended 53-6-131(1) (f) (ii) (A), MCA, to 
provide that households with income greater than the medically 
n••dy income level also have the option of qualifying for 
assistance by paying the department in cash the amount by which 
their income exceeds the medically needy income level. When a 
household pays the incurment amount in cash rather than using 
medical expenses to satisfy the incurment, the household will be 
eligible from the first day of the month rather than from the 
date the incurment is satisfied. The amendment of ARM 
46.12. 3002 and ARM 46.12. 3804 is necessary to illlplement the 
changes provided in House Bill 309. 
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Clarification has been received from the Department of Health 
and Human Services specifying whose medical expenses may be used 
to decrease the cost-share amount or to meet the incurment 
amount, requiring the amendment of ARM 46.12.3804. 

ARM 46.12.3801 is being amended to state specifically that Aid 
to Families with Dependent Children (AFDC) caretaker relatives 
are not covered by medicaid under the medically needy program. 
A caretaker relative i!: a person such as a parent or oth.(": 
relative within a certain degree of relationship to the ct,UC: 
who lives with the child and who exercises responsibility fur 
the care and control of the child. This is not a chan<;;<' .i.n 
policy as caretaker relatives have not been cov•~red since 1991. 
Rather, the rule is being amended to make the depart~ent' s 
current po:i.icy less susceptible to a different interpretati;:;~. 

Prior to 1.991, caretake1· !.~elatives were listed in ARM 46~12.380: 
(l) as one of the groups covered by medicaid. In 1991, due tc 
reductions in the appropriation tor ;uedical assistance by the 
52nd !-lantana Legislature, the deparuuent chose to eliminate 
medicaid coverage for· AFDC caretakoar r"'lati v"'s und<!r U>ec 
medically needy program. At that time ARM 46.12.3801(1) was 
amended by deleting referenc.;e to this coverage g:r:oup. 

Ho-wever, since ca.r~take..r relatives w~ere covered in thoe. pas~, t~H: 
department has conclude:d that the department's pol icy of nOI,­
coverage would be more r .. actily apparent if the rule specifically 
stated that caret.aker relatives are not covered. 

The amendment of ARM 46.12. 3803 is necessary to implement 
changes in the medically needy income standards required by the 
53rd Montana Legislature. The medically needy income standards 
are based on benefit amounts in the most closely related cash 
assistance program, which is AFOC. House Bill 2 of the 53rd 
Montana Legislature increased AFDC benefits effective July 1, 
1993. Thus, it is necessary to amend ARM 46.12.3803 to increase 
medically needy income standards as well. 

4. 
1993. 

The proposed rule amendments will be effective July 1, 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

5. The Office of Legal Affairs, Department of social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 
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Direc~al and Rehabilita­
tion Services 

Certified to the Secretary of State ____ Ma_Y __ 3 _____________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICEs OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.10.505 
and 46.10.508 pertaining to 
specially treated income for 
AFDC 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.505 AND 
46.10.508 PERTAINING TO 
SPECIALLY TREATED INCOME 
FOR AFDC . 

1. On June 4, 1993, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.10.505 and 46.10.508 pertaining 
to specially treated income for AFDC. 

2 . The rules as proposed to be amended provide as 
follows: 

46.10.505 DEFINITIONS Subsections (1) remain the same. 
(2) "Unearned income" means all income that is not earned 

income as defined in ARM 46.10.505(3). Unearned income 
includes, but is not limited to social security income benefits, 
veteran's benefits or payments, workers' compensation payments, 
unemployment compensation payments, aft& dividends paid on 
capital investments and up to $50 of the assistance unit's sha~e 
of governmental rental or housing subsidy. 

Subsections (2) (a) through (7) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-211 1 53-4-231, 53-4-241 and 53-4-242 MCA 

46.10.508 SPECIALLY TREATED INCQME Subsection (1) remains 
the same. 

(a) 'fincome tax refunds shall be considered toward the 
property resources limitation and not treated as incomST~ 

Cbl the assistance unit's share cup to S50l of governmen­
tal or rental or housing subsidies is counted as unearned 
income. 

AUTH: Sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-231, 53-4-241, and 53-4-242 MCA 

3. The Department of Social and Rehabilitation Services 
is proposing to amend ARM 46.10.505 and 46.10.508 in order to 
comply with budgetary restrictions resulting from the passage of 
House Bill 2 by the 53rd Montana Legislature. The Department is 
proposing to reduce its Aid to Families with Dependent Children 
(AFDC) monthly payments for recipients receiving governmental 
rental or housing subsidies. Up to $50 of the value of the 
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rental or housing subsidy will be counted as unearned income to 
the AFDC assistance unit. 

The current federal regulation at 45 CFR 233.20(a) (3) (xii) 
allows state• the option to count the value of the governmental 
rental or housing subsidies as income to the assistance unit. 
The amount of such rental or housing subsidies may not exceed 
the amount tor shelter established in its payment standard for 
assistance unit of the same size and composition. Because the 
a111ount for shelter designated in all Montana's ~nt standards 
for all household sizes and compositions exceed $50 (the minimum 
designated is $54 for a Child Only benefit), a1l recipients of 
AFDC who received governmental rental or housing subsidies will 
have their monthly benefit payment reduced by this amount. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation services, P.o. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer 
~-=·.g;h Lf 

Director, soc1al ~Rehabilita­
tion services 

certified to the secretary of State ----~M~a~y~3~---------· 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.1928 
pertaining to targeted case 
management for adults 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.1928 PERTAINING 
TO TARGETED CASE MANAGEMENT 
FOR ADULTS 

1. on June 4, 1993, at 11:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.12.1928 pertaining to targeted 
case management for adults. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.1928 CASE MANAGEMENT SERVICES FOR ADULTS WITH SE­
VERE AND DISABLING MENTAL ILLNESS, GEOGRAPHICAL COVERAGE 
Subsections (1) and (1) (a) remain the same. 
(b) region 2: Blaine, Cascade. Glacier. afld Hill~ 

Pondera, Teton and Toole counties; 
Subsections (1) (c) through (1) (e) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

3. The purpose of targeted case management for adults 
with severe and disabling mental illness is to coordinate and 
assist in the delivery of Medicaid and other services. The 
well-being of this population can be significantly improved 
through the functions of this service. 

The regional mental health center, Golden Triangle Community 
Health Center, has requested that medicaid coverage of targeted 
case management services be expanded to include consumers in 
Blaine, Toole, Pondera, Teton and Glacier counties. The 
delivery of health care and other services t.o chronically 
mentally ill adults in the listed counties will be improved by 
the provision of targeted case management services. 

This proposed rule is necessary to expand the targeted case 
management program to the counties listed above. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 

MAR Notice No. 46-2-747 9-5/13/93 



-921-

of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation services has been designated to preside over and 
conduct the hearing. 

Rule Rev~ewer Director, Soc~al and Rehabilita­
tion Services 

Certified to the Secretary of State __ _uM~ay~~3 ____________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.555 
through 46.12.557 and 
46.12.1428 pertaining to 
medicaid personal care 
services 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.555 THROUGH 
46.12.557 AND 46.12.1428 
PERTAINING TO MEDICAID 
PERSONAL CARE SERVICES 

TO: All Interested Persons 

1. on June 8, 1993, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46. 12.555 through 46.12. 557 and 
46.12.1428 pertaining to medicaid personal care services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.555 PERSONAL CARE SeRVICES. DEFINITION 
{ 1) Personal care services are medically necessary in-home 

services provided to medicaid recipients whose ea~eRie health 
preelems conditions cause them to be functionally limited in 
performing activities of daily living. Personal care services 
are intended to prevent or delay institutionalization by 
providing ~ medically necessary, long-term maintenance or 
supportive care in the home. 

(2) Personal care services include, but are not limited 
to, assistance with activities of daily living such as bathing, 
grooming, transferring, walking, eating, dressing, toileting, 
self-administered medications, meal preparation, escort and OO!Iie 
maRa~emeR~ household tasks. 

(a) Heme maRagement: sel."viees are lillli~eli t:e asueelteel'iRg 
aeav±t:-i-ee·· t:aat are -esseRtial t.e maiA~ainin~ a l"eeipiel'tt: '-c 
fte-a-i~a aRe eafet:y ift tile same, Household tasks are housekeeping 
~vities, provided in accordance with the personal care plan 
9~ furnished in coniunction~~irect patient care. that ar~ 
girectly related to the recipient's medical needs. 

til Household tasks include: 
CAl cleaning the area used by the recipient; 
CBl changing the recipient's bed linens; 
(Cl doing the recipient's laundry; and 
CDl shopping for groceries and household items essential 

to the health care, nutritional needs, and maintenance of the 
recipient. 

(b) Escort services are limi~eli ~e trips te eet:ail't for the 
purpose of enabling the recipient to receive medical aia~l'tesis 
examination or treatment or ~ !£k shopping to meet fel" i~ems 
speeifieally re~uireli fer the recipient's essential health care 
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aft& 2r nutritional needs. Escort services are Provided by a 
personal care attendant wbo accompanies the recipient. 

(e) He•e manaqa.en~ and eeear~ servieea ~•~ Be prawidee 
sflly ifl eefiJ'III!oS£iefl witih direst pel!'senal eare -~~ -•• lite 
direetly relaeed te a reeipient'e -dieailo fleelle, 

{3) Pereenal sare ~Jervieee are deli·~ered BY at.tel'liital'lte 
ettpepviaed BY rej)i~Jtel!'ad fi'IIP~Je~Jo 

(+~) Personal care services do not include tihe felle~ifl' 
Simt skilled services that require professional llledical 
training+_,_ 

(a) iftsertiefl afld ~Jterile iPPi!aeiefl at ea~et.eret 
(B) irriqatial!o at al'l~ Bell) ae¥i£iee, 
(e) applieatiafl sf sterile dreesifi!B iHwalWiflq preeerip 

tiafl mediea£iefiB afld aeeptie t.eehl'li~eer 

~ 
(d) injeetieHe ef fl'llida ift'lPaoeftiM.tBl~, ifl -eelea er 

(e) a~iftie~ratiaft ef aedieatiaftt aftd 
(f) afty e~&er e~illed fi'IIJ!'Biftq eerwiee. 
Subsections (5) through (5) (e) remain the sa111e in text but 

will be renumbered (4) through (4) (e). 
C5l Personal care provided by a memb8r of the recipient's 

immediate family is not personal care services for the purposes 
of the medicaid program and is not subiect to tht requirements 
of these rules. 

Cal Immediate family includes the follqwing; 
Cil husband or wife: 
Ciil natural parent: 
Ciiil natural child; 
Ciyl natural sibling; 
Cvl adopted child; 
Cvil adoptive parent; 
Cviil stepparent; 
Cviiil stepchild; 
Cix) step-brother or step-sister; 
(X) father-in-laW or motber-in-lawi 
Cxil son-in-law or daughter-in-law: 
Cxii> brotber-in-law or sister-in-law; 
Cxiiil grandparent; 
Cxivl grandchild: 
Cxyl roster parents; or 
Cxvil foster child. 

AUTH: Sec, 53-6-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

46.12.556 PEBSOHAL CASE SERyiCES. REQUIREKENI~ 
Subsection (1) remains the same. 
(2) Personal care servicee. except for escort services and 

household tasks. may be provided only in the recipient's h0111e. 
Aft at~eftdaftE may aeeaapafty a reeipie~• ~e reeeiye •eBiaal sape 
a~ ehep fa~ ieeme eesen~ial ee ~he reeipiene'e healeh eare er 
ntte~itienal fleeda. 

Subsection (3) remains the same. 

9-5/13/93 MAR Notice No. 46-2-748 



-924-

(4) Personal care services are not reimb~rses sy mesieais 
available for persons who reside in a hospital or long-term care 
facility as defined in 50-5-101, MCA, and licensed under 
50-5-201, MCA. 

(5) PerseAal eare serviees eaA ee previses eAly if U!C 
£eeipieAtc Is lleaH:fi aAd eafe~y iA ~fie fieme saPo ee ade~J~at.ely 
aes~<~rea B)' ~Re pPevieieft et e~<~eh eer">·iees, 

(a) 'Phe Peeipieft~ 1 e medieel eeftditcieft m\let. ee stcaele, 
whiefi is aefiAea as fellewe. 

( i) Ute eeftaitiefl Pe~J~<~ires re~<~~ifte e~<~ppert.ive aseis~aAee 
ifl ~fie fieme te ppe·.eftt a llealtlt er eafet:y erisia frem ae•1elep 
~ 

( ii) tfie ee•,;iitiefl is As~ el!peetea t:e exhibit: e~<~aaeft 
Eiet:erierat:ien; 

(iii) the eeflait:ien deee As£ re~J~<~ire fl'el!\leflt: medieal er 
ft\lrsin§ j\la~emeflt te Eietermifle efiaAgee in ~Re peeipiefi'E 1 B plafl 
ef eare; aAEi 

( iv) t:fie eefleli~iefl Elsea ru~~ re~J~<~ire eef!s~an~ eltilleEl pre 
teesief!al ears. 

Subsection (5) (b) remains the same in text but is renum­
bered (5). 

(e) Heei!"iente ·~e ha•1e ~<~Aet.aele medieal eenei~iefle 
eharae~e£ieed b)i epieeelie e•1efi~B, ra!"id EletePierat.iefl, fre~J\lent­
!'lrefessieRal in~el''>'efltieR er meaitieat:ieR in ~he plan ef eare, 
er ReeEI fer sl<illeEI t:Pea~ment er pefiaeili~a~iefl aet:i..,itiee 111ay 
Ret ee apprepriate fer perseAal eare and she~<~lEl ee referres fer 
heme fiealt:fi, lnire iAg, refiaei 1 i~at:ien er eefier leREJ t.e!'lll eare 
ser~ieee. 

( 6) Personal care services pre liEiea ~e reeipient.s are must 
~ specified in a plan of care Which governs delivery of serv­
ices. The plan of care for a recipient is ordered by a 
physician and developed by a registered nurse eReaeA employed by 
or contracted with the contract provider. 

(7) The delivery of personal care services must be 
supervised by a registered nurse. 

rsl The recipient must agree to accept the provision of 
personal care services as specified in the plan of care. 

191 The recipient may not subiect the personal care 
attendant to physical or verbal abuse or threats of physical 
~ 

f 10) Household tasks may account for no more than one­
third of the total time allocated per week for personal care 
services. In no case may a personal care plan consist only of 
household tasks. 

(~ll) Personal care services must be prescribed in writing 
at least annually by a physician and must be S\l!"er•1ieed reviewed 
at least every niAet:y (99) llQ days by a registered nurse. 

( 8) 'Pe Eflialify as a eeRt:Paet pre•riEler sf perseRal eare 
ser'<'ieee, t-he l>l"B'• iEler IIIIiS~ meet: all t:he fells'A'ifiEJ re~J~<~iremenee: 

(a) be eArelleEI as a meElieaiEl pre•,·iaer aRd BEJ'l'ee ~e ahiEle 
by all l"ertineflt etat:e meElieaiEl reg~<~la~iener 

(e) meet: al"plieable s~at:e lieens~<~re lawer 
(e) pre" iEle reaseflable aeeees ~e aRy medieaiEl peeipiel'l~ 

eligible fer persenal eare eer;ieesr 
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(a) eea~ly wi~h e~a~e ~~iliea~ien re~~ir~n~el 
(e) epeMtle effieiet"tt.ly ana I!Jre ··iae ~~~alit.y eerviese en an 

eeenemieal 8ae~1 
(f) a~ee in ~i~ift!J ~e a epeeified ame~ntl ef rei.e~ae 

~ 
(IJ) ha ·e a ~~ali'Ey aeelft'aftee pi!'SIJr- ef B'Eeftllillll'lle aM 

~reeeEiares based ~ aeeep~able ~refessianal stlandarEiet 
(h) ha..,e preeedl:l'!"es fer aeeep'EiAfJ 1 ~reeeesiRIJ aftd re 

spendit'IIJ 'Ee reeipient. oJrie+aReest 
(i) maint-ain finaneial a!ld iatlernal eef!t.Pel eys41e- in 

aeeerdaAee •.vil::ft IJBflftally aeeeJll:eli aeesall'Eit'toJ Jl!!'it'leiplee ar~d 
pelieies applied en a eenaiet.en£ sa•iat aftd 

+B--emJlley at.'Eendartt.s whe etre li~ereee, alillle toe ee-fti 
eat.e uit.:ft reeipieft'Ee aRe t:illin!J toe aeeept. epeeialiseEi 'E:rairtiAIJ 
and el:lpel'Yieien frem a re~Jietlered !"aree. 

!12\ A recipient who is also a re9ipient of medicoig_~ 
and co!!l!Dunit¥ services CHCSl may receiyejloll!e and ccmunmity 
personal care services in addition to the persqnal care servi£e§ 
provided thrqugh these rules. Tbe nUIPber of hours 2!.-P~IU. 
care available thrqugh the home ~ s;ommJ.tnity prmliL..J.ll 
determined in accordance with ARM 46,12.1411. 

!13l The department, except in circumstances matting the 
requirements fQr sole source procurement. cQntracts with 
providers cbosen thrqugh a request for prQpQsals competitive 
process. 

!14l Tbe department may contract with oqt=of-state 
agencies to provide persQnal care services for Montana medicaid 
recipients living QUt of state. 

(151 PersQnal care services maY Qnly be delivered by a 
personal care attendant employed by a cQntractor that has 
specifically contracted with th@ department for tbe delivery of 
personal core services. 

(9) ReimeQ!'se•et'IE fe~ ~ereeRal eare ee~ieee ehllll Re~ ee 
made tee a memeer ef t-he reeipier~t'e i-eEiiat.e f-ily. I-ediaee 
family il"aladea ~:fte fellewin~• 

(a) hae&aftd e~ wife1 
(8) ftat~al p~tren~t 
(e) ftat.Mral enildt 
(d) ft&taral aihliR~I 
(e) adapted ehildt 
(f) aaeptioe pareft'EI 
(IJ) etepp-eftt!l 
(h) etep8ftild 1 
(i) seep ~et.he~ er step sia'Eert 
(j) fat-he!' ifl law e~ •et-her ifl lawt 
(It) Bel" iR Joaw Bl' daa~:ftt;er if' law 1 
(1) ere~e. ill la~ e!' sister in lawr 
I•) ~randpapefltr 
(.,) 'fl!'artdenild t 
(e) festeP papent.s1 er 
(~) fester ahildo 
Subsections (10) through (11) (b) remain the same in text 

but will be renumbered (16) through (17) (b). 
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(e) Ute reeiJlieF!~'e lieal~li aful eafe~y F!eede iF! t!he he111e 
eaF!He~ ee aaeq:>1a~ely .. e~ ey ~he !'I!'B ··isieH ef pei!'BeF!al eare 
eerYieea, 

Subsections (11) (d) through (11) (f) remain the same in text 
but are renumbered (17) (c) through (17) (e). 

(~.[} the recipient is admitted to a eltilled sl" ift~eJ"iileEii 
~ nursing facility, intermediate care facility tor the 
mentally retarded, hospital, licensed personal care facility or 
placement other than a full-time residence; 

(hg} the recipient requests termination of services or 
refuses to accept help; ~ 

(i-h} the recipient refuses the services of a personal care 
attendant based solely or partly on the attendant's race, creed, 
religion, sex, marital status, color, age, handicap or national 
origin...-1. 

( i l the environment of the recipient is unsafe for tl;je 
provision of personal care services; 

Cjl the rec1p1ent or other persons in the l;jousenold 
subjects the personal care attendant to physical or verbal ab~e 
or to threats of physical harm; Qr 

(kl the recipient does not accept services in accord with 
the plan of care. 

Subsection (12) remains the same in text but is renumbered 
( 18). 

(Bll) The department will provide at least 10 days 
advance notice to a recipient when personal care services are 
terminated for any of the reasons listed in subsections 
(-Hll) (a) through (d£}. Chl. (il and !kl. 

(+4£Q} The department will provide written notice to an 
applicants when personal care services are denied to tbe 
applicant. 

Subsection (15) remains the same in text but is renumbered 
(21}. 

AUTH: Sec. 53-2-201 and 53-6-11~ MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

46.12.557 PERSONAL CARE SERVICES. REIHBPRSEHENT 
(1} Personal care services are limited to 40 ~ ~ 

of attendant service per week per recipient. !!<•wever, ~Ihe 
department may, within its discretion, authorize additional 
hours in excess ot this limit. Any services exceeding this 
limit must be prior authorized by the department. Prior 
authorization for excess hours ~ ~ be authorized eased oH 
a eeHeidera~ioF! ef ~he fellewiH~: if 

+at--A~dditional assistance is required~ 
i£l for a eher~ ~erm p~riod of time not to exceed three 

months and as the result of an acute medical episod&T.L. 
(b) ,>,Eiai~ieHal aeeie~aHee ie reEJ>liJ"ed for a eliel"~ ~el"m 

period of time not to exceed three months and to prevent 
institutionalization during the absence of the normal care­
giver...--'---..Q!: 
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(c) Aaditoiaflal asl!lietoaftee is FeEjOI;I;iFeEi for a ehert; t.el!'Wo 
period of time not to exceed three months and during a post­
hospitalization period. 

(&) '!'he a .. <ailalole alEal!'fte'6h·ee al!'e fist apt~FBPFiat.e fel!' 
Meet-in~ •ae l!'e&i~~eAt'e aaditoier~al pe•aenal eal!'e Aeeaeo e~er 
altBPRi!l~!~lll• -• loe eel'lsidel!'eEl ittelHde pl!'e•.·ieieft ef pereer~al eare 
eer.,.ieee iA e-bi.natieA wit:.b ether termal eel!'"'ieee eF ifl 
eeabinatien wite eeRtribHtiena ef iflferaal eare~i.,.ei!'B• 

(2) Pet"eenal e~al!'e aerYiees efiall ee !lelh•eree e, prll"<'iElere 
eeRtFaetoiA~ witD tee depaF~e~~ 

(a) IJnaer ewiqent eirel;l;lltJl;arteee 1 t.h.e tiap~'llleM '!llay 
Re~etoiat.e direetl) with aft al;tefldaA£ er nare• ~e Eieli.,.er 
t~ei!'SeRel eal!'e seF•o'iees.- E!li!Jeflt eire\HI\eEafleea ma-t iflel~alle 1 "1! 

· · , · ta persafte li.,.ifl~ e111! ef state whe 
eeRtiRHe toe be eli§il:ole fer nentana meaieeiEio 

Subsections (3) through (3) (b) remain the same in text but 
are renumbered (2) through (2) (b). 

(e) Reilllbul!'eemeftt is I!Po"ailable tel!' toime epen'l! iR tora.,.el ey 
aR at~ensant as pa~ ef hie ~iReipal ae~ivity 1 BHBh as ~~~el 
toillle l!Jet:'IO&eR peeiJ!ier~t: heme .,.isitoe, 'l'ra•~el tillle !lees fte1! 
ir~el11ae til!le !Felli tone at:~enllaRt:'e heme t:e ~e fir~ reeipieA£ er 
fl!'el!l ehe last> PesipieRt hallie ~is it: &a. ell toe £he at.WitllaRt! I Ill AS-. 

( 4) Reime~ee11ent: is f\S~ ovailable toe at;~etuient:e fer 
lllilea~e l;a and tram reeipiertt ftellles. 

(-&.l) 'l'fte oie!"ar~eRt. will eert'l:d!'a&, eueept as p•eviaed fa• 
lll'lde• MM 46ol2o667(21:) (a) 1 a•it:h 91'11) a pre.,.ider el!' preJidePe 
eheeeR af£er reqt~eet. fat" pFepesala atui el!ll!IPe~it:h•e eeReid-a'e.ieA 
sf t.heee eHIJai££in§ prepeealeo A person retained personally by 
a recipient to deliver personal care services ~ 1§ not loe 
eer~eillered a provider of personal care services for the purposes 
of this rule and therefore w4,.H lii.U not be reimbursed .f.2r. 
personal care services by the department. 

C4! Reim,bursement is not available for penpnal care 
provided by immediate family members, 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

46.12.1428 PEBSONAL CASE aERVICES, DEFIHITlQNS 
Subsections (1) through (1)(b) remain the same. 
(c) Personal care services ~ QQ not include tofte 

speeialieeti eerviees allt.lir~eEl il'l AWl Slibseet.ierts 46, 12, 565 ( 4) (a) 
£hre11~h (f) MY stilled services that require professional 
medical training. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

3. The personal care services program provides services 
that are assistive and supportive in nature to medicaid 
recipients who reside at home. These services provide suppor­
tive care to persons who due to medical conditions and personal 
circmnstances aay otherwise need to reside in an institution 
providing long-term nursing care. 
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The proposed amendments generally are intended to .i.mplcmept 
changes in the program that are needed t.o .improve the provh:ion 
of services. Certain amendments specifically implement a cost 
savings measure mandated by the 1993 Legislature. 

The removal of certain language is necessary to eliminate 
redundancies among the rules or to place certain provisions in 
a more appropriate rule. The revisions in language are 
necessary to clarify the meaning of provisions and bring 
terminology into conformity with current nomenclature. 

Alllendlll.enta to ARM 46.12.555, "Definition". 

The proposed amendments to ARM 46.12.555, "Definition", replace 
the term "home management" as a personal care service with 
"household tasks", provide a definition of "household tasks", 
remove specific criteria defining skilled services that require 
professional medical training, remove for placement in another 
rule a provision concerning supervision of personal care 
attendants by registered nurses, exclude the provision of 
personal care under the program by inunediate family members, and 
revise or remove certain language. 

The criteria defining skilled services are unnecessary since 
skilled nursing services are defined with specificity by the 
Montana Board of Nursing. The provision concerning supervision 
of attendants by registered nurses is more appropriately placed 
in the rule on requirements. The provision, excluding personal 
care provided by immediate family members, is being moved to 
this rule from the requirement rule where it was inappropriately 
placed. 

Ame:admentlil to ARM 46.12.556, "Requirelllent•"· 

The amendments to ARM 46.12 .. 556, "Requirements", remove language 
concerning escort services, remove provisions providing criteria 
Lunit".lng t.he provision of personal care services by excluding 
persons with certain medical and physical risks, provide that 
th<' delivery of personal care services be supervised by a 
n:g1.sten•d nurse, provide that a recipient must agree to accept 
serv.<ces as specified in the plan of care, provide ·that a 
,.,c-. .Lpient can 110t abuse or threaten an at.tendant, impose a 
;::;e.rcentage of time limit on time spent on household tasks, 
pruv ide that the prescription by the physician f<.>r services l>e 
J n writ.ing, change the time period for review of service 
delivery under a plan of care from 90 days to 120 days, remove 
ce~ta in provider requirements, provide that a recipient of 
Pf<r sona l care services may also receive the personal can-: 
secvices available through the home and community service» 
p.::-<:~gram, provide that providers generally be selected by a 
cc:mpetitive process, provide for out of state providers for 
recipients residing out of state, require that services be 
delivered by a personal care attendant employed by a contractor, 
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provide additional criteria aa bases for termination of 
services, and revise or remove certain language. 

The language, describing the nature of escort services in the 
provision that limits personal care services to the home, is 
unnecessary since it is redundant of the language in the 
definition rule. Language not:ing the exceptions to the require­
ment of services in the home has been added. 

The relliOVal of the provisions, excluding participation based on 
medical and physical risks, is necessary to recognize the desi!'e 
of many recipients to maintain the dignity and stimulation of 
independ~nt home life 2ven with the possibility of risks to 
health. 

The addition of a provision, providing that personal care 
services be supervised by a registered nurse, is necessary in 
that this requirClllent is not expressly stated in the cu:n-ent 
rule. The supervision by a r~gistered nurse is necessary for 
proper oversight to assure the life and health safety of the 
recipient and is a federal requirement. 

The provision, requi.rir,g the recipient to agree to accept the 
services in accord ~ith the plan of care, is necessary to assure 
that service delivery is within the service limitations, is 
appropriate for and available to the recipient, and is the 
indicator that the recipient understands the scope of services 
to be provided. 

The provision, prohibiting abuse and threats of an attendant and 
providing for termination of services in abusive or threatening 
circumstances or unsafe conditions, is necessary to prevent 
serious harm from occurring to attendants. 

The provision, iMposing a percentage of time limit on time spent 
on household tasks, is necessary to limit household tasks to 
those that are essential to the well-being of the client and to 
assure that those persons receiving services are primarily 
receiving services because of personal needs rather than 
household needs. This limitation is necessary to the implemen­
tation of cost savings in the program mandated by the 1993 
Legislature. Currently, many household tasks performed by the 
personal care attendants are not necessary and therefore could 
be foregone without imposing any risks for the recipients. 

The addition ot tba requirement for a written prescription to 
the provision concerning annual prescription of services by a 
physician is necessary to assure that the need for the aervices 
is clearly established on record and therefore avoid any 
confusion over the recipient's status and needs. The chan~e 
from 90 days to 120 days for review of services by a nurse lS 
necessary to more efficiently use the nursing supervision and 
will not adversely effect the service delivery or the health of 
the recipients. 
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The several provisions, providing criteria for providers of 
personal care serv1ces to the program, being deleted are 
unnecessary as rules since the provisions are provided for in 
the contract entered into by the program with the providers. 

The provision, providing for receipt of home and community 
services program personal care services in addition to personal 
care services under this program, is necessary to improve 
opportunities for persons to remain in their own home. The 
additional services will better meet the needs of persons who 
would likely need institutionalization otherwise. 

The provision, providing for the selection of providers 
generally based on a competitive process, is being moved to the 
requirements rule from the reimbursement rule where it was 
inappropriately placed. The provision will expressly allow for 
sole source procurement where necessary due to particular 
circumstances. 

The provision, providing for the delivery of personal care 
services to eligible persons located out of state, is being 
moved to this rule from the reimbursement rule where it was 
inappropriately placed. 

The provision, requiring the provision of services by an 
attendant who is employed by a contractor that has contracted 
with the department for the delivery of personal care services, 
is being moved to this rule from the definition rule where it 
was inappropriately placed. The provision is necessary to 
provide for a legally responsible entity for the supervision of 
personal care attendants. 

The provision, excluding personal care provided by immediate 
family members, is being moved from this rule where it was 
inappropriately placed to the definitional and reimbursement 
rules which are more appropriate placements. 

The additional criteria as bases for the termination of services 
to persons, including termination if the environment is unsafe, 
if the attendant is abused or threatened, or if the plan of care 
can not be maintained, are necessary to provide the program with 
the discretion to assure the safety of the recipients and 
personal care attendants and to assure the appropriateness and 
integrity of the services delivered. 

Amendments to ARM 46.12 . .557, "Reimburs-ent". 

The amendments to ARM 46.12. 557, "Reimbursement", change the 
term "units" to "hours", revise the language and criteria for 
prior authorization of personal care hours over the limit of 40 
hours, remove for placement in another rule the provision 
requiring that the contractor for service delivery must be an 
independent contractor, remove the provision allowing for 
contracting directly with an attendant or nurse to provide for 
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the delivery of services, remove prov1s1ons concerninq reim­
bursement to attendants for travel time, remove for plac..ant in 
another rule the provision that providers be selected by 
coapetitive process, and revise or remove certain language. 

The change of the term for reimbursement from "units" to "hours" 
will provide a term that signifies the actual time element that 
reimbursement is based on. The use of this term will provide 
recipients and providers with specific notice of the hours of 
services that may ~ pr~i4ed. 

The revision of the language and criteria for prior authoriza­
tion tor hours over the limit of 40 hours is necessary to make 
the discretion of the program in granting exceptions aore 
explicit and to place time limits on the period during which 
exceptions are allowed. This provides necessary limits on the 
provision of excess hours and consequently provides better 
control on the costs of the program. The removal of the 
criteria, providing for excess hours if there are no available 
alternatives, is necessary because the provision was confusing 
in application and unneoeasary. 

The provision, providing for the delivery of personal care 
services to eligible persons located out of state, is being 
moved from this rule where it was inappropriately placed to the 
requirements rule which is a more appropriate placement. 

The provisions, providing for the delivery of personal care 
services through a provider contracting with the program and for 
the selection of providers based on a competitive process, are 
being moved from this rule where they were inappropriately 
placed to the requirements rule. 

The removal of the provision, providing for direct contracting 
by the program with a personal care attendant in exigent 
circumstances, is necessary to remove liability problems arising 
in relation to independent contractor status. 

The provision, precluding reimbursement 
provided by immediate family members, is 
rule froa the requirement rule where it 
placed. 

for personal care 
being moved to this 
was inappropriately 

Aaandaent to ARX ·U. 12. 1428, "Dafini tiona", for Boaa ud 
c~unity Services Personal care Servioee. 

The amendment removes the reference to the limitation on skilled 
nursing services in the 4e!inition ot personal care services tor 
purposes of the other personal care program and states the 
limitation in the rule itself. The statement of the limitation 
in the rule is necessary to make the limitation apparent in tbe 
rule and eliminates the need for the reader to reference the 
other set of rules. 
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4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.o. Box 4210, Helena, MT 
59604-4210, no later than June 10, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Reviewer Direct&·,c~al and 
tion Services 

Rehab~lita-

Cert.ified to the Secretary of State _M_ay_3 ________ , 1993. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of emergency rules on the 
retirement incentive window 
for certain PERS members. 

TO: All Interested Persons. 

NOTICE OF EMERGENCY 
ADOPTION OF RULU 

1. The Public Employees' Retirement Board has adopted 
emergency rules, pursuant to section 2-4-303 (1), MCA, on the 
retirement inc~ntive window established by HB 517, which became 
effective April 28, 1993. The act generally provides an incentive 
for PERS members to voluntarily terminate employment with the 
state or university system on or after June 25, 1993 but before 
January 1, 1994. To be covered by this law, local governments 
must make an election by Jur.e l, 1993. Additional PERS service 
will be pu:.::chased by employers on behalf of their eligible 
employees who voluntarily leave public service or ~~ho are 
involuntarily RIF'd during ·the window period and for those 
employees wno are involuntarily RIF'd on or after March 1, 1993 
but before June 25 and who are eligible and retire on or after 
June 25, 1993. Employers can pay for the service in a lump sum 
or over a period of up to 10 years, including interest. PERS 
members who have taken the incentive and return to work within 
the same jurisdiction for more than 600 hours in any calendar 
year will forfeit the incentive. A report on the e.ffects of the 
incentives is to be made to the next legislature. 

The immediate effective date of HB 517, in combination with 
its impending deadline within which local governments must act 
to participate (June 1, 1993) and the inside eligibility date 
for the window (June 25, 1993), requires present action by the 
board to adopt emergency rules in these areas to implement the 
statute as nearly as possible to its effective date. Considering 
the 1993 filing and publication schedule for the Montana 
Administrative Register and the Board's regular meeting 
schedule, the soonest that temporary rules could be adopted 
under 2-4-303(2), MCA, is June 12, 1993, and the earliest date 
by which rules could be adopted under standard rulemaking 
procedures is July 15, 1993. Any delay in adoption of rules 
implementing HB 517 imminently imperils public welfare by 
potentially foreclosing the ability of local governments to act 
in response to HB 517, and compressing the time within which 
eligible individuals can evaluate their options in advance of 
the window and affected employers can make preparations to 
accommodate changes in the work force prompted by incentive­
induced terminations. Ther•fore, the Board intends to adopt the 
following emerg.ncy rules. The rules as adopted will be mailed 
to all local government employers which have contracts for PERS 
coverage and all other potentially affected state employers and 
published as an emergency rule in the next issue of the Register 
(May 13, 1993) . 
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2- The emergency rules are effective from May 3, 1993, until 
passage of rules under standard rulemaking procedures, but in no 
case later than August 31, 1993. 

3. The emergency rules provide as follows: 

~ ELECTION BY LOCAL GOVERNMENTS TO BE SUBJECT TO 
IHE RETIREMENT INCENTIVE PROGRAM (1) A local government 
employer which has a contract for PERS coverage may file an 
irrevocable election to be covered by the retirement incentive 
program with the board. Filing of such an election will cause 
the local government to be subject to the same statutes and 
rules as state and university system employers for purposes of 
the retirement incentive program. 

(2) A duly signed and certified written notice of election 
by a contracting local government employer, on forms provided 
for this purpose by the retirement division, must be received 
at or postmarked and sent to the retirement division on or 
before June 1, 1993. 

(3) Such notice of election must contain all the 
following: 

(a) the name of the official governing body of the local 
governmental entity and the name of its authorized agent(s); 

(b) the date on which the governing body authorized the 
agent (s) to file the notice of election and a copy of the 
official action which authorized this election; 

(c) the signature(s) of the agents(s) authorized to bind 
the local government employer to such an election; and 

(d) the official seal of the local government or, if none, 
certification of agent(s) signature(s) by a notary public. 

AVTH: HB 517, Sec. 1 
IMP: HB 517, Sec. 1(4) 

RULE II NOTICE TO POTENTIALLY ELIGIBLE EMPLOYEES 
(1) The retirement division will provide all PERS 

employers with a listing of their potentially eligible and 
potentially ineligible employees on or bet ore May 14, 1993. 
Included with this mailing will be instructions for taking part 
in the retirement incentive program. 

(2) State and university employing agencies, and local 
government employers who file written election to take part in 
the retirement incentive program, must provide each of their 
employees who were employed on February 1, 1993 with notice of 
their potential eligibility or potential ineligibility and a 
copy of the instructions by no later than June 1, 1993. 
Participating employers who terminated employees on or after 
March 1, 1993 due to a reduction in force (RIF) must also 
provide notice to those former employees of their eligibility 
status under this program. 

(3) Notice and instructions will include: 
(a) information about the existence and terms of the 

retirement incentive program; 
(b) each employee's potential eligibility status; and 
(c) the employee's rights to obtain more information from 
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the retirement division; to clarify or challenge their 
eligibility status; to obtain statements for the cost of 
purchas1ng service; and to obtain estimates of retirement 
benefits and applications for retirement. 

AUTH: HB 517, Sec. 1 
IMP: HB 517, Sec. 1 & 5 

RQLE III PQECHASE OF ADDITIONAL SERVICE BY EMPLOYERS AS A 
RETIREMENT INCENTIVE (1) Additional service purchased on 
behalf of members eligible for the retirement incentive program 
is limited to three years or restrictions otherwise in place in 
19-3-513, t,!Cl• ~nd MU! 2.-13.432 for purchase of such service. 
The nwnber cf :ncnths of ective duty military service or service 
from other public retirement syster.s purchased by a member ~fter 
January 1, 1990 will reduce the amount of additional service for 
which the ;;:,:::mber is eligible to a cc-mbined total of no more than 
60 lllonths. 

(2) Pctantially eligible members must apply for additional 
service :.tndcr the retire::ne~.t incenti.ve program on forms provi.dt•d 
by the retirament division prior to their voluntary termination 
from covered employment during the window period. 

(3) :?.:>tentially eligible members who are involuntarily 
terminated must apply for additional service under the 
;:etirement lncenth·.:; program on for::ns provided by the retirement: 
division en or after May 14, 1993 but prior to January l, 1994. 

(4) Applications initially will be reviewed by the 
retirement di vi zion tc deteril'.i.ne the number of yearec of 
udditional service a member is eligible to have purchased on 
their behalf, the number of years of previously purchased 
additional ~ervice which may need to be refunded, or the number 
of years of additional service which a member is eligible tc 
purchase on their o•m behalf. The retirement division may 
request any additional information it deems necessary frOlll the 
employer or the member to complete this initial review. 

(5) Each application for additional service will then be 
forwarded by the retirement division to the member's employer 
for certification of termination date; whether the member's 
termination is voluntary, due to a reduction in force, or for 
another reason; and whether the member has taken advantage of 
other termination benefits provided by state law as an 
alternative benefit to this program. 

( 6) After certification is received from the lllember' s 
employer that the potentially eligible member terminated 
employment during the window period, the application for 
additional service will be formally reviewed and approved by the 
board. 

(7) The cost of the additional service will be based on 
the eligible member's final 12 months of credited service, 
ending with the last full month of service as certified by the 
member's employer on a regular monthly payroll report. When 
calculating the cost for purchasing service for a lllember who is 
currently working less than full time but whose final average 
salary will be based on full time service, the final 12-month 
salary will be proportionally adjusted to reflect the purchase 
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of full-tiloe additional service. The cost for purchasing the 
service wiLL be billed to the member's former employer after 
formal appL<>V.tl of the application and the additional service 
will be util1Zed when computing the member's retirement benefit. 

(B) A ·tatement of the cost of purchasing the additional 
service wili be prepared and sent to the member's former 
employer af'ter the member has been certified to have terminated. 
The employer may elect to pay the amount in full within one 
month of billing, or may select an installment payment plan for 
a period of up to 10 years which will include interest at an 
effective annual rate of B%, compounded monthly. The retirement 
division w:i.J.l provide early pa'loff or pay down figures, 
including recalculation of remaining installment payments, at 
the request of employers utililing a monthly or annual 
installment payment option. Prepayments will not relieve the 
employer of t,ne obligation to make the next installment payment 
unless the a~ount owing is paid in full. 

(9) A refund of the costs, including interest, of 
previously purchased additional service as provided in statute 
will be made to the eligible member after certification of the 
member's termination within the window period. A member is not 
entitled to a refund for any portion of previously purchased 
military s~· nrice or service frc•m other public retire~nent 
systems, ev•m though such purchases after January 1, 1990 ~nay 
restrict Jigibility for adr'J.cional service under the 
provisions oi 19-3-513(3), MCA. 

AUTH: HB 517, Sec. 1 and 19-3-304, MCA 
IMP: HB 517, Sec. l & 5 and 19-3-503, MCA 

RULE IV RETURN TO EtWLO'lMENl WITHIN Sl\ME JUIUSDIC'l'ION 
(1) Members who receive the retire~nent incentive may be 

reemployed within the sallle jurisdiction for up to 600 hours 
during any calendar year. A retired member must both ter~ninate 
covered employment and receive at least one monthly retirement 
benefit prior to return to active service. An inactive ~nember 
choosing to delay retirement may return to active service within 
the same jurisdiction after a break in service in excess of 5 
working days. 

(2) Members who receive the retirement incentive, and 
return to any type of employment within the same jurisdiction, 
must notify the retirement division within one week of 
employment. A personal services contract entered into between 
the member and the same jurisdiction is considered a return to 
employment and is subject to the same 600 hour limitation and 
reporting requirements as a rehire. 

( 3) The employer of a member who received retirement 
incentive must report all hours paid to the ~nember after return 
to wor.K wit,hin the same jurisdiction. It is the t:!lllployer's 
responsibility to accurately report each PERS member's active 
duty service or service after retirement to the retirement 
division. 

(4) As described in HB 517, ~11 agencies of the state and 
all units ot the university syste.u are considered one and the 
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same jurisdiction for purposes of the restrictions on return to 
covered employment for any members who received retirement 
incentive. Each individual local government unit with a 
separate contract for PERS coverage is considered a separate 
jurisdiction. (For example, a member terminating employment 
with the Department of Agriculture may not return to employment 
for more than 600 hours during any calendar year with any state 
agency or unit of the university system, but may return to work 
with the City of Helena, without forfeiting the additional 
service credit purchased on their behalf by their former 
employer.) 

(5) When a member forfeits additional service under this 
rule, the retirement division will refund the amount the 
employer paid for the service, minus the total retirement 
benefits paid to the member to that point in time. If the 
employer has not yet completed payments for the auditic.nal 
service, the maximum amount due will be the total benefits paid 
until the point of forfeiture, plus interest at an effect:ive 
annual rate of 8%, compounded 1nonthly from the member's original 
retirement date. 

AUTH: HB 517, Sec. 1 and 19-3-304, MCA 
IMP: HB 517, Sec. 1(6) and 19-3-1106, HCA 

RULE V INFORHATlQN 'L'O .JI,E Rf,"l'Ait/i<lU~X EMPLOYERS ( l) To 
respond to future requests by the board and the department of 
administration, state and university employers must document ar.d 
retain the following information on each employee terminating 
under the retirement incentive program; 

(a) the number and classification of the posi·tion vaca.t..:d; 
(b) the FTE; 
(c) the salary budgeted for FY 94; 
(d) the benefits budgeted for FY 94; 
(e) the lump sum payout of sick and annual leave paid; 
(f) the cost of additional service purchased; 
(g) whether the e)llployee was rehired and, if so, the 

salary and benefits paid and the number of hours employed, by 
month, during FY 94 and FY 95. 

(h) whether a personal services contract was entered into 
with the former employee and, if so, the amount and duration of 
~~e contract, including the number of hours worked, by month, 
during FY 94 and FY 95. 

(i) whether the terminating employee's position is 
refilled by another employee and, if so, the salary and benefits 
paid and the number of hours employed, by month, during FY 94 
and FY 95. 

AUTH: 
IMP: 

HB 517, Sec. 1 and 19-3-304, MCA 
HB 517, Sec. 4 

~- The rationale for the emergency rules is as set forth in 
paragraph 1. 

5. A st.andard rulemaking procedure will be undertaken prior to 
the expiration of these emergency rules. 

Montana Administrative Register 9-5/13/93 



-938-

6. Interested persons are encouraged to s~it their comments 
during the upcoming standard rulemaking process. If interested 
persons wish to be personally notified of that rulemaking 
process, they should submit their names and addresses, in 
writing, to: 

Mark Cress, Administrator 
Public Employees' Retirement Division 
1712 Ninth Avenue 
Helena MT 59620-0131 

By: 

Legal counsel 

certified to the Secretary of State on May 3, 1993. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of ARM 4.4.316 and repeal 
of ARM 4.4.307 and ARM 4.4.314 

TO: All Interested Persons: 

NOTICE OF ADOPTION 
OF ARM 4.4.316 
LIABILITY ON ALL CROPS, 
AND REPEAL OF ARM 4.4.307 
PERTAINING TO TIME POLICY 
BECOMES EFFECTIVE AND, 
REPEAL OF ARM 4.4.314 
CUT OFF DATE 

1. On March 25, 1993, the Department of Agriculture 
published a notice of proposed adoption and repeal of the 
above-stated rules at page 361 of the 1993 Montana 
Administrative Register, issue no. 6. 

2. The department has adopted the rules as proposed. 

3. No comments were received. 

Agriculture 

O, DIRECTOR 
AGRICULTURE 

Certified to the secretary of State, May 3, 1993 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teacher 
certification 

NOTICE OF AMENDMENT OF ARM 
10.57.404 CLASS 4 VOCATIONAL 
CERTIFICATION 

To: All Interested Persons 

1- On 
published 
10.57.404, 
at page 387 
number 6. 

March 25, 
notice of 

Class 
of the 1993 

1993, the 
proposed 

4 

Board of 
amendment 

Vocational 

Public Education 
concerning ARM 

Certification 
Montana Administrative Register, Issue 

2. The Board has amended the rule as proposed with the 
following changes: 

10.57. 404 CLASS 4 VOCATIONAL CERTIFICATION ( 1) through 
(2) (c) (iii) will remain the same. 

(.,.±iv) ~-.,fTthe class 4C (temporary) certificate is 
issuedfor five years, and -i.~~-~-e-;-~~-~-:nay 
be reinstated one time upon application to the office of public 
instruction, without additional requirement, for a period of 
five years. 

AUTH: Sec. 20-4~102 IMP: Sec. 20-4~106, 20-4-108 

3. The board proposed this amendment to this rule so that 
those who apply and recieve class 4 c certification, possibly 
due to a requirement for application for a vocational teaching 
position, may not complete the orginial plan of professional 
intent. 

~¥u:1~ 
EXECUTIVE SECRETARY 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of state May 3, 1993. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.14.102 and 
11.14.340 pertaining to family 
and group day care homes 
providing care only to 
infants, and Rules 11.14.105, 
11.14.607, and 11.14.609 
pertaining to day care 
facility registration for 
certain in-home providers for 
the purpose of receiving state 
payment. 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES 11.14.102 AND 
11.14.340 PERTAINING TO 
FAMILY AND GROUP DAY CARE 
HOMES PROVIDING CARE ONLY 
TO INFANTS, AND RULES 
11.14.105, 11.14.607, AND 
11.14.609 PERTAINING TO DAY 
CARE FACILITY REGISTRATION 
FOR CERTAIN IN-HOME 
PROVIDERS FOR THE PURPOSE 
OF RECEIVING STATE PAYMENT. 

1. on January 28, 1993 the Department of Family Services 
published notice of public hearing on the proposed amendment of 
Rules 11.14.102 and 11.14.340 pertaining to family and group day 
care homes providing care only to infants, and Rules 11.14.105, 
11.14.607, and 11.14.609 pertaining to day care facility 
registration for certain in-home providers for the purpose of 
receiving state payment, at page 97 of the 1993 Montana 
Administrative Register, 1ssue number 2. 

2. On February 17, 1993, a public hearing was held in the 
second-floor conference room of the Department of Family 
Services, 48 North Last Chance Gulch, Helena, Montana to consider 
the proposed amendment of the above referenced rules. Public 
comment was received at the hearing, and the department has also 
received written comment on the amendments. 

3. The department has amended rules 11.14.102 and 
11.14.340 as proposed. The department has amended rule 
11.14.609 as proposed. The department has amended rules 
11.14.105, and 11.14.607 as proposed, with the following 
additions and deletions (deleted material interlined, additional 
material underlined). 

11.14.105 DAY CARE FACILITIES. REGISTRATION AND LICENSING 
PROCEDURES Subsection (1) remains the same (as previously 

proposed). 
(~) Sur~le~eRtal ~arental care ~revided te ehilaren ef a 

sin~le fafflily within the heffle ef the children is ~eRerally 
ewel~ded fre~ day care facility re~ietratieR req~ireffleRts, 
Jlewe·~er, as set e~t iR MU4 H'. 14. 697 ( 4) , te e.iltai!l da) care 
beRefits fre~ ~:re~ra~s adfflinistered .ily the departfflent, 
r~tie~ratieR as a ~re~~ er family day eare heme is req~ired if 
care in the he~e ef the children is ~revided te Mere than t~e 
children, net eeuntin~ the children of the ~rovide:r over the a~c 
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af ~\~e, 

Subsections (2) through (11) remain the same and are not 
re-numbered (3) through (12) as previously proposed. 

AUTH: Sec. 52-2-704, MCA. IMP: Sec. 52-2-704; 52-2-713; 52-
2-731, MCA. 

11,14.607 REQUIREMENTS FOR DAY CARE FACILITIES. COMPLIANCE 
WITH EXISTING RULES, CERTIFICATION Subsections (1) through 

(3) remain the same (as previously proposed.) 
(4) A provider of supplemental parental care to children 

of a single family in the home of the children must obtain a 
~re~~ er family day care home registration certificate if care 
is provided to more than two children, not counting the children 
of the provider over the age of two, prior to certification for 
payment of benefits under this subchapter. 

(5) ARM llol4.192(2) ana k~ lloltol92(5), ae~ePmiAe ~he 
"~~ber af ehilareA eeuA~ea as ehilareA iA eare fer ~he ~~r~ese 
ef aet:er~iAil'l~ whe~her a ~re¥iaer ~Aaer e~l!lseet:isA (~) et t:his 
nile 111~s~ l!le re~is~erea as a ~re~tp day eare hMIIe, er a family 
say eare l'ellle• The req~ixe111en~s fer eeunt:iA~ ehilareA in eare 
ink~ 11.14.192(2) ana ARM 11.14.192(5) shellla net: ee eeRf~sea 
wi~h ~he ~we ehila limi~ se~ e~t: iA ~hie r~le a"d iA k~ 
llol4o699(7) o 

(5) The maximum number of children for a family day care 
home registered under subsection (4) of this rule shall be 
determined in accordance with ARM 11.14.102(3). There shall be 
no group day care home reqi§tration under subs~ction (4) of this 
rule. The two child limit which is referred to in this rule and 
in ARM 11.14.609(6) Ccl is not applicable to the requirements for 
counting children in care in ARM 11.14.102(3)-(5). 

Subsection (6) remains the same. 
(7) Gre~~ aRB !Family day care homes required to register 

to provide care in the home of the children under subsection (4) 
of this rule must comply with all applieaele registration 
requirements of Title 11, chapter 14, s~benap~ers 1, 5, aAa 6 of 
the Administrative Rules of Montana applicable to family day 
care horne§ except the following: 

(a) proof of current fire and liability insurance coverage 
required by ARM 11.14.103(4)fdtl£l and ARM 11.14.105(4) (d)~ aft& 

(b) the health requirement of ARH 11.14.414(3) requiring 
that an ill child be taken home; 

Ccl the health requirement of ARM 11.14. 414 (9) {c) 
prohibiting the use of home canned foods Cif the foods were 
canned by the parentCsl and the use of canned foods is approved 
by the parentCsll; 

(dl the health requirement of ABM 11.14.414(5) in regard 
to contact with adults with reportable communicable diseases and 
contagious illne~ses it such adult is a member of the household; 
QDQ 

+Btlgl requirements of ARM 11.14.501, regarding facilities 
caring for infants, documentation of the absence of unusual 
health risks. 

( 8) GrB,.JO day sare RSI!IeS reEjHireEl tee Pe~ist.e!' ~e ~re•#iae 
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care in the heme of the ehilaren ~Raer e~eeeetieR (4) ef this 
rule must eem~ly wit~ all the requiremeAts of Title 11, eha~ter 
14, su~ehapter 3, except the tellewin~: 

(a) tile ~uilaing req~irements ef ARM 11.14.395(2) thre~gh 
(19) (a); 

(e) the eq~ipment re~~iremente ef ARM 11.14.311; 
(e) tile health eare requiremente ef ARM 11.14.316(2) 

tl'lreuiJh (8), (HI) tare~gh (H), (15) (e) tl\PO~!Jh (d), BREi (16) I 
tat--the re~uirements regarding swimminEJ peels of ARM 

1LH.318; BRd 
+e+- the master list ef parents ~Rder Affi! 11.14.349(5). 
(9) Family day eal"e 1\emee, registcl"ed te pre•liae care in 

the heme--<3-f.---t-he ehildreA under s•.lbseetieA (4) of tl\is rule m~st 
eomply ·with .. ~:J:+-to~~-•mts tof 'Pitle 11, efia!'ter 14, 
~--.;·--o-1'--t·fw Aa!l!ini.:;.tcra~· ~ 
fellewiAEJ: 

(a) tile b<tilfiir"'.! reqHirem.,~s of •'•RM 11.14, 493 ( 4) tl'JPB"'!Jh 
(9) (Ei); 

+0+--the--ftealtil re'fUil"ements ef ARM 11.14.414(2) tl'!l"B"!JI'I 
(4), (7), +&+.-ana (9) (a) t!'!!'&"'Jll (a). 

AUTH: Sec. 5?-2-704 MCA. lMP-~-~~c. 52-2-704: 52-~_21~ 

2-731. MCA. 

4. The department has thoroughly considered all comments 
received: 

I. INFANT ONLY CARE 

COMMENT: (Debra Unruh, Family Resource Specialist, Department 
of Family services) Please clarify whether the provider's 
children are included in evaluating the numbers and ages of 
children allowed in the proposed amendments on infant-only group 
and family day care homes. 

RESPONSE: The department intends that the provider's children 
under the age of six be taken into account in determining 
whether the infant-only ratio is available for a provider. For 
example, if a provider's child is over the age of two, and under 
the age of six, the provider cannot be registered for infants 
only. On the other hand, if the provider's child is under the 
age of two, the child is considered an infant, and the provider 
may be registered for infants only. The provider's infant is 
counted in arriving at the limit imposed by the infant-only, 
infant-staff ratio of 4 to 1. If the provider's child is over 
the age of six, the child is not counted in determining the 
number and categories of children in care, whether for infant­
only registration or for non-infant-only registration. 

Where the provider has more than one child, the same principles 
apply. For example, if one of the provider's children is unde~ 
the age of two, and one is over two but under the age of six, 
infant-only registration is unavailable. If both are under two, 
infant-only is available but is limited. i.e., only two other 
infants may be in care in the absence of an additional staff 
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member and registration as a group day care home. 

COMMENT: (Missoula Regional-child Care Study Task Group) The 
group recently voted seven for, one opposed, in favor of 
allowing for as many as 12 infants in a group home as long as 
there is one staff person for every 3 infants. The vote 
opposing the proposal supported the concept of a maximum of 
eight infants in any one home. 

RESPONSE: The department has not proposed expanding infant-only 
care in this rule-making beyond eight infants in an infant-only 
facility. Whether or not group day care homes are allowed to 
care for as many as 12 infants is a decision which should be 
preceded by a period of notice and comment prior to amendment. 

COKMENT: (Colleen McGuire, Governor's Advisory Council on Child 
care) Will existing infant-only programs in group homes serving 
12 infants be allowed to continue in operation even though this 
proposal limits group homes to 8 infants? 

RESPONSE: No group home is currently legally registered to 
provide care to 12 infants: 11 (2) There shall be no more than 
six infants in a group day care home at any time." ARM 
11.14.340. Under the amendments, ARM 11.14.340 is changed to 
state that there shall be no JIIOre than eight infants if the 
facility provides care to infants only. 

COMHENT: (Mitzi Schwab, Chief of Food and Consumer Safety 
Bureau, Montana Department of Health and Environmental Sciences; 
Jinny Knight, Family Resources Inc., Helena, Montana) Experts 
agree that regulations providing for one care-giver per four 
infants are insufficient to guarantee adequate care. As a 
minimum, and as required by existing rules, three infants per 
one care-giver should be required. A better goal is two infants 
per one care-giver. 

RESPONSE: The department has reviewed the opinions of experts 
on this issue. The opinions appear to assume that family day 
care homes will care for up to six children, and that the 
children will be a mix of non-infants and infants. For example, 
in homes where one provider may care tor six children, the 
American Public Health Association recommends that the home be 
limited to three infants. 

Not all experts agree that a four to one ratio is inadequate, 
even in facilities caring for both infants and older children. 
The National Association for Education of Young Children 
advocates a minimum ratio of one provider per four infants in 
six children facilities. Recent surveys grouping states with 
the "besth programs include states with four to one ratios for 
infants in six children facilities. 

Tt1e amendments made in this rule-making provide for the higher 
ratio only if no other children are present, (not counting the 
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children of the provider over the age of six). The smaller 
number of children provides for a level of safety comparable to 
a family day care horne caring for a maximum of three infants, 
where three older children are also in attendance. 

COMMENT: (Marcy Maki, Project Director, 12 Month Study of Child 
Day Care Licensing, Administration, and Payment system) I agree 
that the availability of infant care should be expanded, 
however, one care-giver caring for four infants lacks time to: 
answer the telephone, give tours to parents, clean, prepare 
food, review immunization records, update files, bill for care, 
et cetera. Day care centers have other available staff tor 
these activities, and therefore, allowing the four to one ratio 
in centers and not family day care homes is justified. 

RE$PONSE: Family day care homes are generally staffed by an 
individual adult. Regulations do not require the presence of 
other care-givers. Thus, nearly every family day care horne 
provider must forgo performing tasks which cannot be 
accomplished while providing adequate supervision to the 
children in care. 

There are advantages and disadvantages to supervision of 
children in a day care center. The availability of other staff 
in the event of a care-giver's brief absence is an advantage. 
However, the large number of children, the larger area, and 
staffing ratios for older children of up to ten to one, are 
factors mitigating this advantage. For example, a care-giver in 
a day care center cannot safely delegate the supervision 
responsibilities for four infants to a staff member already in 
charge of supervising ten older children. Therefore, the 
department disagrees that center staff necessarily have greater 
opportunities to perform other activities while safeguarding 
children in care. 

II. FACILITIES IN THE HOME OF THE CHILDREN 

COMHENT: (The following staff of the Montana Department of 
Health and Environmental Sciences (DHES) commented against in­
home registration exemptions: Dick Paulsen, Immunization 
Program, Peggy Baraby, Child Nutrition Program, Mitzi Schwab and 
Aimie McKenzie, Food and Consumer Safety.) With few exceptions, 
rules representing minimum protections for children in care 
should apply to in-horne group and family day care homes. DHES 
understands and supports the concept of making benefits for in­
home care available, however, safeguards for children should not 
be sacrificed to implement this program. 

In-home facilities cannot be registered until the Montana Child 
care Act (hereinafter referred to as the Act) is amended to 
include in-home facilities in the definition of day care 
facilities. 
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RESPONSE: There appears to be little demand for in-home group 
day care homes. Therefore, the proposed amendments for group 
day care homes objected to by DHES staff have been deleted. 

Arguably, in-horne facilities registered as family day care homes 
should be exempt from many of the requirements imposed on family 
and group day care homes operating outside the home of the 
children in care. However, the department wishes to defer to 
the expertise of DHES in this area. Therefore, nearly all the 
health and safety requirements applying to registration of out­
of-home family day care homes apply to family day care homes 
registered in the home of the children under this rule-making. 

The department may condition payment of benefits for child care 
upon meeting health and safety requirements, regardless of 
whether the care provided comes under the definitional section 
of day care facility under the Act. 

COMMENT; (Peggy Baraby, DHES) Payment of Federal Block Grant 
funds is dependent on the recipient state's implementation of 
health and safety requirements. Implementation of the proposed 
exemptions may violate federal regulations. 

RESPONSt: The department agrees that federal regulations 
advocate imposition of health and safety requirements for 
payment of benefits for in-home care. However, the federal 
government has also cautioned that in developing health and 
safety standards, "excessive and ill designed requirements or 
procedures could prejudice parental choice." Response to 
Comment, Federal Register, page 34370. The key, according to 
the drafters of the federal agency in charge of the rule-making, 
is to balance the competing principles. lf!. The exemptions in 
this rule-making represent the department's attempt to perform 
the balancing required by the federal regulations. 

COMMENT: (Mitzi Schwab and Arnie McKenzie, DHES) Under Section 
52-2-724, MCA, the requirement for fire and liability insurance 
cannot be waived for a provider to obtain a provisional 
registration certificate. Therefore, the proposal exempting in­
horne facilities from insurance requirements is contrary to the 
Act, and the department has no authority to adopt the amendment 
providing the insurance exemption. Moreover, insurance should 
be in place to protect children in care. If a home cannot 
obtain fire and liability insurance, the horne should not be 
registered to provide care to children. 

RESPONSE: A. Interpretation of Sectiop 52-?-724, MCA. The 
department disagrees with this interpretation of Section 52-2-
7 21, MCA. The statute prohibits wai ve.r of existing requirements 
en insurance. The actuol requirements are established by other 
provisions. In particular: 

The depar~rnent shall include in the minimum standards 
for day care centers 
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(h) Public liability insurance and fire 
insurance are currently in force for the protection of 
the operator, his staff, and the facility. 

Section 52-2-723, MCA. There is no similar mandate in regard to 
group and family day care homes in the Act. 

The current requirement for insurance for group and family day 
care homes exists as a result of department .rule. ARM 
11.14.103(4) (c). Whether or not ARM 11.14.103(4) (c) applies to 
in-home family day care homes is a proper issue for rule-making 
under the Act. 

B. Reouiring insur~nca for in-heme family dav care homes. Too 
many low income families would be <Cxcluded from in-home 
registratiall if ~nsurance is required. A provider carin<; f:::>r 
children :Lr;,::;.ln separat2 !:ami!:.c:; is 2-ble tc ~prcad some of t~~ 
expense of insarc.;,ce among th~ fami:!.ies. In-home family day 
.::are home ir.;:;ul.·an..::e w.ust. !J.e ?Urcha::cd by the provider a~d/o~ one 
set of pare1.ts. 1.:1 tarns o:! i::':plc:n-.c.:--_ting in-home care for low 
income families, the insurance expense is prohibitive. 

In addition, ever: '<!here the A:::t specifically requires in;,urancc 
for providers, the insurance is for the protection of the 
•operator, his staff, and the facility." Section 52-2-
723(1) (h), MCA. The characteristics of in-home care minimize 
these concerns, i.e., generally, the provider's liability is 
limited to risks involving only one family, there are no staff 
members, and the structure belongs to the parents of the 
children in care. Therefore, the department has decided to 
exempt in-home care from insurance requirements. 

COMMENT: (Mitzi Schwab and Amie McKenzie, DHES) Use of home 
canned foods, prohibited in out-of-home facilities, should also 
be prohibited in in-home facilities. There exists a high 
potential for food-borne disease in home canned foods. The 
diseases can be fatal, especially to young children. Use by 
parents of home canned foods to feed children is different from 
allowing child care providers to use home canned food. 

RESPONSE: Parents are in the best position to decide whether to 
allow the use of home canned foods in an in-home facility. The 
department in this notice has allowed for the exemption from the 
prohibition if the parent(s) consent to the use of the foods, 
and if such foods are canned by the parent(s). Neither the 
department nor the provider should be responsible for this 
decision. 

COMHEHI: (Mitzi Schwab and Arnie McKenzie, DHES) In-home 
providers should be subject to the requirement that when a child 
is sick, the parents must be notified. 

RESPONSE: Only the portion of ARM 11.14.414(3) requiring that 
an ill child be taken home is exempted. The remaining 
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provisions of this subsection of the rule requirinq notification 
of parents when a child becomes ill or is suspected of having a 
communicable disease while in care are applicable. 

COMMENT: (Mitzi Schwab and Arnie McKenzie, DHES) Only adults 
who are members of the household should be exempted from the 
requirement that no adult with a reportable communicable disease 
or contagious illness may be in contact with the children in 
care. 

RESPONSE: The department agrees and has provided only a limited 
exemption from the prohibition to cover the parents and other 
adults already living with the children. 

COMMENT: (Colleen McGuire, Governor's Advisory Council on Child 
Care) High quality out-of-home day care placements help reverse 
the effects of poverty. Application of out-of-home requirements 
to in-horne facilities would similarly improve conditions in the 
homes of children from low-income families. Rules requiring 
adequate play, learning, and rest equipment should be imposed. 
Family privacy issues may weigh against imposition of rules, 
however, child care, whether provided in or out of the horne of 
the children, should be regulated to protect children and to 
promote their well-being. 

RESPONSE: The department agrees that quality care may help to 
alleviate adverse effects of poverty on children. However, in­
horne care should be available notwithstanding the economic 
position of the family. Rules imposing requirements should not 
be so stringent that the choice of in-home care is effectively 
eliminated for low-income families. 

The department agrees that an opportunity exists to improve 
conditions in families registering under this rule-making. 
Under the changes made in this notice, nearly all of the 
registration requirements applicable to family day care homes 
outside of the horne of the children are imposed on in-home 
family day care homes. 

The department also hopes that allowing for payment for a wider 
range of in-horne care under this rule-making will expand 
availability of benefits for care of children of parents working 
nights, and benefits for care of chronically ill children. At 
least in regard to these two types of care, in-horne care is 
often advantageous. 

COMMENT: (Peggy Baraby, DHES) Creating a category of day care 
facility registration for in-horne care ignores that the 
registration scheme contemplates registering the horne of the 
provider. Registering the horne of the children creates problems 
because the provider is not responsible for the home. The idea 
also fails to mesh well with require~ents ot other programs. 
For example, the Child Nutrition Program allows participation of 
registered homes. But the proqram also disallows p&rticipation 
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of residential children. 

BE:SPONSE: Problems created by a system of in-home registration 
are not so insurmountable that the program should be scrapped. 
Similarly, issues relating to other programs can be resolved 
without restricting facility registration to out-of-home 
settings. The department intends to work with agencies having 
problems fitting this new category of care into existing 
programs. A provision has been added in this rule-making to 
delay the effective date of the amendments to July l, 1993. 

COMMENT: {Colleen McGuire, Governor's Ad"~.risory council on Child 
Care) If L. ~or.t:.; f~cilitic~ a:r'C! allowed to participate ir' t.he 
Child NUtl·it_;_on !'.:ograr.,, i!: is po!!!sib}e that a provider wnt\ld be 
getting rE:i;~,bu:;:sE:::! far :!"0ot! ~-=-! P'.lrsh~sed 'JP.d~r the progY;:am if 
the parent is providing the meals. 

RESPONSE: Currently, there has been no decision as to whether 
in-home fu .... .!..:::.lt;.c~ ~ ... ·i!! ~c :-.:!._lc~,,ed t.c ~art.i.t:!i.p?t~e in t.he .fnod 
prograJn. j~.;;;,;~ver, i_r; t.h2 ~ .. _.~~t that ~gencies in charge n-f the 
pr-ogram allv~· f~:- i:1··h~~e F~!:"'t:::icipati-:-n, -t:-hP departEent ~' 11 
work with :;c·;c:;:-ning agen:=i;:>s t:.o prev~nt ahuses by in-homp 
providers. 

COMHEHT: (Peggy Baraby, DHES) Does the language used in the 
amendments conclusively prevent registration of in-home where 
the registration is not required for benefits? 

RESPONSE: Generally, homes not required to register as day care 
facilities do not request registration unless benefits are 
contingent on registration. The department intends that in-home 
registration be available only for homes where supplemental 
parental care is provided to the children or a single ramily 
where such family is eligible for payment for the care provided. 

In-home care is currently paid tor in circumstances where the 
home and provider are not required to be certified as a day care 
facility. These providers are referred to as "legally 
unregistered" providers. For example, where a provider cares 
for only two children of the family in the home of such 
children, care for the two children of the family may be paid 
for by the department because the provider may be certified 
under block grant rules as "legally unregistered". In-home 
providers caring for more than two children may not be certified 
as "legally unregistered" providers. However, under this rule­
making, in-home providers caring for more than two children may 
participate in benefits' programs as certified family day care 
homes. 

There may be some confusion regarding counting the children of 
the provider. The provisions on counting the provider's 
children under the age of two in ARM 11.14.609(6) (c) and ARM 
11.14.607(4) apply to determining whether an in-home provider 
may be a legally unregistered provider. The provisions on 
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counting the provider's children under the age of six in ARM 
11.14.102(3)-(5) remain in effect, and control facility 
registration in general. 

5. The effective date of the amendments adopted pursuant 
to this rule-making is July 1, 1993. 

Certified to the secretary of State, May 3, 1993. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment to Rule 12.3. 402 
relating to license refunds. 

To: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULE 12.3.402 

1. On January 28, 1993, the Fish, Wildlife and Parks 
Commission published notice to amend rule 12.3.402 related to 
license refunds at page 105 of the 1993 Montana Administrative 
Register, issue number 2. 

2. The commission has adopted the amendments as follows 
to Rule 12.3.402: 

12.3.402 LICENSE REfUNDS (1) No refund will be issued 
for any hunting, fishing, or trapping license sold by the 
department except as provided in subsections (a) through (e) 
of this rule. 

(a) Deaeh. A surviving heir may receive a refund in the 
event of the death of the license holder. A claim for such 
refund must be accompanied by verification of death of the 
license holder and will be made payable to the personal 
representative of the estate of the deceased. No refund will 
be awarded tor any license if death occurs after the opening 
of the season for which the license is valid. If the request 
for a refund includes an archery license, the opening of the 
season is the beginning of the general archery hunting season 
for that species; 

(b) Medieal disal!liliey, A request for a refund due to 
medical disability, must be verified by a statement signed by 
a licensed physician. The physician must describe the nature 
of the disability and state that it precludes hunting. No 
refund will be awarded for any license if medical disability 
occurs after the opening of the season for which the license 
is valid. If the request for a refund includes an archery 
license, the opening of the season is the beginning of the 
general archery hunting season for that species; 

(c) B~eehiUIOJe ef einOJle lieenses tel' a eel!leiRaeien 
lieenee• A resident who has purchased a conservation, bear, 
deer, elk, bird, or fishing license may request a refund by 
returning the license to the Helena or regional office at the 
time of application for a sportsman's license. A nonresident 
who has purchased a conservation, bird, &eaf, season fishing 
or deer combination license may request a refund by returning 
such license to the Helena office at the time of application 
for a nonresident big game combination license. A nonresident 
who has purchased a conservation, bird or season fishing 
license may request a refund by returning the license to the 
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Helena office at the time of application for a nonresident 
deer combination license; 

(d) If an applicant is issued an incorrect license 
(e.g., a sportSlnan over 62 years old is issued a regular 
conservation license and elk license for full price instead of 
the half price elk license) throU9h the fault of the 
department or a license agent, the license fees will be 
refunded; 

(e) Fle~es~e ie!l!' .!l!'efande fe~ R&ft!'esideJ'I'e eelllbinatieft 
lieeneee mast ee peeei•Jed ~efere eeteee~ 1 and need !"let 
speeify a r-se''" After aeteber 1, refande \Jill be ieeaed 
er~l~ fer res$sRe eatlir~ed in (a) threY'h (e) aee~e. After 
9eeelllber 31 1 r:Befunds for nonresident combination LICENSES 
EECEIYEP THROUGH SEPl'EMBER 1, AFTER SEPTEMBER l, REFUNPS WILL 
BE ISSUED ONLY FOR THE REASONS OUTLINED IN CAl TlffiOUGH CCl 
~YE· AfTER OCTOBER 1, REfUNDS FOR NONBESIPENT CQMBINATION 
or resident and nonresident general licenses will not be 
issued.fer al'ly reasen. 

(f) 'Pi111e sf sale. For the purpose of considering 
refunds, any license ordered by mail shall be considered sold 
when the department receives a valid application. 

(g) Appeals te the direstel!'jeemmiesien. The director 
may authorize exceptions to the refund policy due to 
extenuating circumstances including but not limited to the 
following: declaration of war or police action; catastrophic 
or major natural disaster or man-made event that necessitates 
the assistance from state or federal emergency management 
~· Mty lieel'tse f!telder whe dieaOJreee "i~h the direa~el!'' e 
deeisien en a pefand re~eat ma~ appeal £f!ta£ deeisieA ~e ~he 
fieh ar~d 'Jallle ee~issien. 

3. The commission has thoroughly considered the comment 
received with the response as follows: 

COMKENT: Allow the existing refund policy to continue. 

BESPQNSE: The time frames were modified to incorporate part of 
the comment. There will be refunds for any reason to 
September 1 instead of October l rather than being deleted as 
proposed. 

Robert N. Lane 
Rule Reviewer Secretary 

Certified to the secretary of State on --~M~a~y~3~--' 1993. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of the amendment of ARM 
12.5. 301 pertaining to yellow 
perch as nongame species in 
need of management 

NOTICE OF AMENDMENT OF 
ARM 12.5.301 

TO: All interested persons 

l. On March 25, 1993, the Montana Department of Fish, 
Wildlife & Parks published a notice of proposed amendment to 
ARM 12.5. 301 at page 389 of the 1993 !>lantana Administrative 
Register, issue number 6. 

2. The Department of Fish, Wildlife and Parks has 
adopted the amendment as proposed. 

AUTH: Sec. 87-5-105 MCA IMP: Sec. 87-5-105 MCA 

J. No comments or testimony were received. 

Robert N . Lane 
Rule Reviewer 

Certified to the Secretary of State 

Montana Adrnin~strative Register 

--~Ma~y~3 ___ , 1993. 
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VOLUME NO. 45 OPINION NO. 5 

COUNTY ATTORNEYS Role in rejection of sample initiative 
petition; 
INITIATIVE AND REFERENDUM - Application to amendment of service 
charges of solid waste management district; 
INITIATIVE AND REFERENDUM - Rejection of sample petition; 
SOLID WASTE - Amendment of management district service charges 
by initiative; 
MONTANA CODE ANNOTATED - Sections 7-5-131, 7-5-132, 7-5-134, 7-
5-135, 7-13-232, 7-13-233; 
MONTANA CONSTITUTION - Article XI, section 8; 
OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Att 'y Gen. No. 73 
( 1982). 

HELD: i. The initiative process may not be used to amend the 
resolution creating a county solid waste management 
district where the district encompasses an area 
smaller than the entire county and the initiative 
petition seeks to alter the method of establishing and 
collecting service charges. 

2. The county election administrator, upon the advice of 
the county attorney, may reject a sample initiative 
petition where it does not involve a matter subject 
to the initiative or referendum process. 

Mr. Robert Slomski 
Sanders county Attorney 
P.O. Box 519 
Thompson Falls, MT 59873-0519 

Dear Mr. Slomski: 

May 3, 1993 

You have requested my opinion on two questions I have phrased 
as follows: 

1. May the initiative process be used to amend the 
resolution creating the Sanders county Solid 
Waste Refuse Disposal District to alter the 
method of establishing and collecting service 
charges? 

2. If not, may the county election administrator, 
upon the advice of the county attorney, reject 
the sample petition, or is a suit in district 
court to determine the validity and 
constitutionality of a petition the county's sole 
remedy to prevent submission of the initiative 
to the electors? 
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Sanders County is a local government unit with general 
government powers. You have informed me that there are 
currently three solid waste management districts in sanders 
County: the Hot Springs Refuse Disposal District, the Dixon 
Refuse Disposal District, and the Sanders County solid Waste 
Refuse Disposal District (hereinafter the Sanders County 
district). The Sanders County district encompasses the western 
two-thirds of the county. 

The only method authorized by law for assessing service charges 
at the time the Sanders County district was created was a fee 
"baaed upon a family residential unit." MCA S 7-13-232 ( 1) 
( 1989). The sole procedure for colltaction of the fees was 
placing them on tax notices and collecting them with property 
taxes. MCA S 7-13-233 ( 1989). In 1991, the statutes were 
amended to allow alternative methods for assessment and 
collection of the charges. MCA S 7-13-232 ( 3) now authorizes 
service charges based on a family residential unit or "based on 
the size of a vehicle used to dispose of the waste; the volume 
or weight of the waste; or the cost, incentive$, or penalties 
applicable to waste management practices." MCA S 7-13-232 ( 3) 
(1991). The procedure for collection of the service charges has 
been expanded to include establishment of a system other than 
by tax notices to property owners. MCA S 7-13-232(4) (1991). 

The Sanders County district did not alter its fee structure 
after MCA S 7-13·-232 was amended. Consequently, an individual 
who is a resident and taxpayer in Sanders County and who owns 
property within the Sanders County district has submitted a 
sample initiative petition to the Sanders County election 
administrator. The petition is intended to alter the 
establishment and collection of refuse disposal fees from a tee 
based upon a family residential unit, collected with property 
taxes, to a fee to be assessed only against people actually 
using the service, at the time of use. 

The powers of initiative and referendum are reserved to the 
people in the Montana Constitution: art. III, SS 4 and 5; 
art. v, S 1; and art. XI, s 8. Pursuant to these constitutional 
provisions, the Legislature enacted MCA SS 7-5-131 to -137. 
Those sections set forth the procedures by which the electors 
of each local government may exercise the powers of initiative 
and referendum. Section 7-5-131 states, in part: "Resolutions 
and ordinancQ~ within the legislative jurisdiction and power of 
the governing body of the local government ... may be proposed 
or amended ... in the manner provided in 7-5-132 through 7-5-
137." section 7-5-132 allows the filing of a petition for an 
initiative signed by 15 percent of the registered electors of 
the local government. MCA 5 7-S-132(3). Before the petition 
is circulated for signatures, however, a sample petition must 
be submi t.ted to the county election administrator for approval 
as to form. MCA S 7-S-134(2). The election administrator then 
refers the sa~ple petition to the local government attorney, 
who must review the sample petition for form and compliance with 
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MCA SS 7-5-131 and -132 and prepare a ballot statement and a 
statement of the implication of a vote for or against the ballot 
issue. MCA S 7-5-134(3), (4). 

It is my conclusion that the general power of initiative 
provided in the Montana Constitution and enacted in ~ections 7-
5-131 to -137 does not apply to an attempt to amend the 
resolution creating the Sanders county district to alter the 
method of establishing and collecting service charges. 

The Sanders County district encompasses only two-thirds of 
Sanders County. Thus, there are qualified voters in the county 
who could vote on the initiative but are not physically or 
financially affected by the district's fees. In City of Shelby 
v. sandholm, 208 Mont. 77, B0-81, 676 P.2d 178, 180 (1984), the 
Montana Supreme Court held that a referendum was not a proper 
means of challenging the creation of a special improvement 
district affecting less than all of the area in the city, and 
less than all of the prcperty owners in the city. The Court 
reasoned that the initiative and referendum proc~dures do not 
apply to resolutions or ordinances establishing street 
improvements because such ordinances or resolutions affect only 
the people within the improvement district rather than the 
people of the municipality as a whole. 208 Mont. at 81, 676 
P.2d at 180. The same rationale applies in this matter. The 
initiative procedure is not a proper method to amend a 
resolution establishing the service charges for a solid waste 
management district that encompasses less than the entire 
county. 

I further conclude that the proposed action is not a legislative 
act subject to initiative or referendum. The Montana Supreme 
Court has consistently held that initiative and referendum 
procedures are applicable to those acts that are legislative in 
character and are not applicable to procedures that are 
administrative in character. City of Shelby, 208 Mont. at 81, 
676 P.2d at 180; Dieruf v. City of Bozeman, 173 Mont. 447, 449, 
568 P.2d 127, 129 (1977); Chouteau County v. Grossman, 172 Mont. 
373, 377, 563 P.2d 1125, 1127 (1977); City of Billings v. Nore, 
148 Mont. 96, 104, 417 P.2d 458, 463 (1966). The Court in~ 
of Billings v. Nore distinguished legislative from 
administrative action, stating: 

[ 0) ne reasonable test to be used in making such 
differentiation is whether the act was one creating 
a new law (legislative) or executing an already 
existing law (administrative). 

148 Mont. at 104, 417 P.2d at 463. In Nore the question before 
the Court was whether an ordinance establishing sewer rates for 
the city of Billings, pursuant to Rev. Codes Mont. (1947) S 11-
2219, was an administrative act of the city council. The Court 
found that it was an administrative act and therefore not 
subject to the initiative or referendum process. Similarly, in 
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Dieruf, the Court held that passage of a city ordinance adopting 
a formula for assessing property for the purpose of creating an 
off~street parking facility was an administrative function and 
not a legislative function. Therefore, the ordinance was not 
subject to the referendum or initiative process. see also 39 
Op. Att'y Gen. NO. 73 (1982). 

Here, the initiative involves the assessment and collection of 
service charges. It does not involve the more fundamental 
decision of whether a waste management district should be 
created. See Chouteau County v. Grossman, 172 Mont. at 378, 563 
P. 2d at 1128. The Sanders County commissioners passed a 
resolution establishing the Sanders County district. In the 
resolution, pursuant to MCA SS 7~13~232 and ~233, the county 
commissioners set forth the procedures for establishing and 
collecting the service charges. Like the actions in B2tl and 
~. the commissioners' actions were administrative actions 
executing the existing law. They are not subject to the 
initiative or referendum process. 

Your second question concerns whether the county election 
administrator, upon the advice of the county attorney, may 
reject the sample petition because of the flaws discussed above, 
or whether a suit in district court is the county's sole remedy 
to prevent submission of the initiative to the electors. 

The county election administrator must approve or reject the 
petition as to form and send written notice to the person who 
submitted the sample petition within 21 days after its 
submission. MCA S 7~5~134(5), (6). During the review period, 
the election administrator must refer the sample petition to the 
attorney for the local government unit~~here, the county 
attorney~-for review. MCA S 7-5-134(3). If the petition is 
approved as to form, the governing body may direct that a suit 
be brought in district court within 14 days of the date of its 
approval to determine whether the proposed action would be valid 
and constitutional. MCA S 7-5-135. 

MCA S 7-5-135 thus provides a method for the governing body to 
challenge the valid! ty and constitutionality of a proposed 
petition. However, it is not the sole means tor review of the 
petition. MCA S 7-5-134(3) expressly provides that the county 
attorney shall review the sample petition for form and "compliance 
with 7·5·131 and 7-5·132" (emphasis added). MCA S 7~5-131 authorizes 
the proposal of resolutions and ordinances "within the 
legislative jurisdiction and power of the governing body of the 
local government." I must presume that the Legislature would 
not pass meaningless legislation and I must harmonize the 
statutes relating to the same subject, giving effect to each. 
Crist v. Segna, 191 Mont. 210, 622 P.2d 1028 (1981). It is my 
opinion that, while he or she may not advise rejection of a 
sample petition because the proposed action will not be valid 
or constitutional, the county attorney may advise rejection of 
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a petition where the resolution or ordinance is outside the 
powers of initiative or referendum. As discussed above, the 
initiative petition in this case involves a proposal that is not 
within the legislative jurisdiction of the governing body. The 
inquiry of the county attorney being directed to compliance with 
MCA SS 7-5-131 and -132, ~ sample petition may be rejected if 
it does not involve a matter subject to the initiative or 
referendum process. 

THEREFORE, IT IS MY OPINION: 

l. The initiative process may not be used to amend the 
resolution creating a county solid waste management 
district where the district encompasses ar. ar~a 

smaller than the entire county and the initiative 
petition seeks to alter the method of establishing and 
collecting service charges. 

2. The county election administrZltor, upon the cdvice of 
lhe county attorney, may reject a sample initiative 
petition where it does not involve a matter subject 
to the initiative or referendum process. 

jpm/brf 
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NOTICE OP lONCTIQRS OF ADMINISTRATIVE CODE COMMITTEE 

The ~inistrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the est~ted econo=ic iwpact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or &lllelld a rule. 

The C~ttee welcomes comments from the public and invites 

members of the public to appear before~it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Relena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitionfl: 

Xnown 
Subject 
Matter 

Statute 
Number and 
Department 

!d:!t\l.pi.g\:rative Rn;t~!! of Montanll (AJ!Ml is a 
loosoloaf Cm!!pilation by department of all rules 
of state depal'tments and attached bollrd.s 
presently in effect, except rules adopted up to 
three months previously. 

Mpptana Administrative gegister IMA&l is a soft 
back, bound publication, issued twice-1110nthly, 
containing notices of rules proposed by agencies, 
notices of rules lldapted by agencies, and 
interpretations of statutes and rules by the 
attoru-!!y >Jeneral (Attorney General's Opinions) 
and oage:1cies !Declaratory Rulings) issu'!ld since 
publication of the preceding register. 

l. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Ru~es of Montana (ARM) is a compi~ation of 
existing pe%m&nent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1993. This table includes those rules adopted during 
the period Apri~ 1, 1993 through June 30, 1993 and any proposed 
rule action that is pending during the past 6 ~nth period. (A 
notice of adoption lllUIIt be published within 6 1110nthal of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To he current on proposed and adopted rulemak.ing, it is 
necessary to check the ARM updated through March 31, 1993, this 
table and the table or contents of this issue af the MAR. 

This table indicates the department Jllllllle, title nUIIIber, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the aeti~ is published in 
the 1992 and 1993 Montana Administrative Registers. 

APMlNISTJ!.ATIOll. Dapart;mcnt of. Title 2 

2.21.908 and other rules · Disability and Maternity Leave · 
Sick Leave · Parenta~ Leave for State Employees, 
p. 827' 2372 

(Public Emp~oyees' Retirement Board) 
2.43.418 Accrual and Payment of Interest for Previous Periods 

of Elected Service, p. 496 
2.43.609 Funding Available for Post-Retirement Adjustments, 

p. 359 
2, 43. 612 and other ru~es - Certifying Annual Benefit Pa}'Jilents 

for Distributing Lump Sum Benefit Increases to 
Montana Resident Retirees, p. 1900, 2721 

(Teachers' Retirement Board) 
2.44 .. 201 and other rules Adopting the Current Model 

Procedure Rules - updating the Calculation of Part· 
Time Service - Clarifying the Retirement Effective 
Date · Correcting Benefit Aaount Quoted · Requiring 
Copies of Member's Contracts be SUbmitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjus~C.s Implementing Aaendments to SB 226 
Adopte4 by the First 1992 Special Legislative Session 
aelating to the Teachers' Retirement System, p. 49Z 

(State comp-sation Mutual Insurance Fund) 
2. 55.324 and other rules · Establisbment of P;r-ium Rates, 

p. 1, 340 
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AGRICOLTUR£, Department of. Title 4 

4,4.3U and other rules · Liability on all Crops • Tilne 
Policy Becoaes Effective · Cut Off Date, p. 361 

STATE AQDrTOR. Title 6 

I-IV Prohibiting Unfair Discrimination for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 2436, 674 

COMMERCE. Department of. Title 8 

(Board of 
I 

8.4.301 

(Board of 
8.8.2801 
(Board of 
8.12.601 

(Board of 
8.16.601 

8.17.702 

(Board of 
8.20.401 

!Beam of 
8.22.612 

(Board of 
8.24.409 
(Board of 
I 

8.28.1501 
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Alternative Health care) 
Direct Entry Midwife Education Standards, p. 2225, 
2722 
and other rules - Pees - Direct Entry Midwifery 
Apprenticeship, p. 2106, 2498 

Athletics) 
and other rules - rickboxing, p. 363 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Pees, p. 2674 

Dentistry) 
and other rules - Introduction • Dental A~iliaries -
Exalas - Licensure by Credentials - Unprofessional 
Conduct - Qualifying Standards • Dental A~iliaries -
Denturist Interns, p. 2229, 393 
and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry, 
Dental Hygiene and Denturitry, p. 2236, 287 

Haaring Aid Dispensers) 
and other rules - Trainseship Requir~ts - Pees -
Record Retention • Unethical Conduct • Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational Requirements - Notification -
Definitions - Forms of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197, 534 

Horse Racing) 
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Pee Schedule, p. 325 

Medical B.xslllillers) 
Practice of Acupuncture - Unprofessional Conduct, 
p. 498 
and other rules - Definitions • Utilization Plans -
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions • Allowable Functions 
Revocation or Suspension of Approval • 
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Prescribing/Dispensing Authority - Scope of Practice 
- Termination and Transfer - Training of Physician 
Aesistants, p. 2677, 341, 395 
Fees, p. 1784, 2375 

Nursing) 
and other rule - Licensure for Foreign Nurses -
Prescribing Practices, p. 385 

(Board of Nursing Home ~inistrators) 
8.34.414 and other rule- Exami.nations - Reciprocity Licenses, 

p. 2686, 264, 396 
8.34.414 and other rules Examinations Definitions 

Applications, p. 1903, 2640 
(Board of Optometrists} 
I-III Surgery ASpects of Surgery Prohibited - Anterior 

(Boax-d of 
8.39.502 
8.39.502 

8.39.503 
(Board of 
8.40.401 

(Board of 
8.44.412 
(Board of 
8.57.401 

8.57.401 

Segmaot Defined Optometrist's Role in Post-
Operative Care, p. 2625, 398 

OUtfittex-s) 
~icensure - Outfitter Qualifications, p. 327 
and othex- rules Licensure Qualifications 
Applications Renewals Transfer of License, 
p. 1292, 2376 
Licensux-e - Outfitter Examination, p. 2688, 343 

Pha:r:111acyl 
and other rules - Definitions - Patient Recox-ds -
Prospective Drug Review Patient Counseling, 
p. 2439, 293 

Pllllllbers) 
Fee Schedule, p. 2482, 141 

Real Estate Appraisers) 
and other rule 
Requirements, p. 501 

Definitions 

and other rule Definitions 
Appraisal Experience, p. 2443, 142 

Experience 

Ad Valorem Tax 

(Board of Realty Regulation) 
8. 58. 406A Application for License - Salesperson and Broker, 

p. 1545, 2274 
(Board of Social Work ~iners and Professional Counselors) 
8.61.402 and other rule • Licensure Requirements for Social 

Workers and Professional Counselors, p. 92 
(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 2484, 146 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95, 400 
(Financial Division) 
I Credit Unions, p. 1786, 2465 
(Board of Milk Control) 
8.86.301 Class I Producer Prices - Inter-Plant Haul.ing Rates, 

8.86.301 
p. 329 
Regulatin9 the Calculation of the Price of Class II 
and III Milk Paid to Milk Producers bch Month, 
p. 1788, 2377 
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(Local Government Assistance Division) 
I Administration of the Treasure State EndoWl!lent 

Progra. (TSEP), p. 2323, 2723 
8.94.3701 and other :rules - 1985 and 1986 Federal Community 

Development Block Grant Program - Administration of 
the 1993 Federal Community Development Block Grant 
Program, p. 205, 536 

(Board of Investments) 
I -XXI and other :rules - Municipal Finance Conso1idatiOI1 Act 

- Rules Implementii1g the XNTBRCAP Program, p. 1715, 
2275 

(Aeronautics Division) 
8.106.101 and ot~er rules - Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Department of Tranaportation, p. 2551 

(Board of Aeronautics) 
8.107.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics Rules fram Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Sousing) 
8. 111. 4 05 and other rule - Income Lillli ts and Loan Amounts -

Cash Advances Reverse Annuity Mortgage Loan 
Provisions, p. 503 

(Science and Technology Development Board) 
I-V seed Capital Project Loans to Venture Capital 

Companies, p. 1791, 2643 
(Montana State Lottery) 
8.127 .101 Organizational Rule • Retailer COJIII!Iission • Sales 

Staff Incentive Plan, p. 2486, 401 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules - School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
10.41.101 and other rules -Vocational Education General Rules, 

p. 1795, 296 
(Board of Public Education) 
10.51.104 and other rule - Responsibility Assigned by Statute -

10.55.601 
10.56.101 
10.57.404 

Board Staff, p. 1451, 2727 
Accreditation Standards: Procedures, p. 2690, 682 
Student Assessment, p. 2693, 683 
Teacher Certification - Class 4 Vocational Education, 
p. 387 

10.64.301 and other rules -Transportation- Definitions -Bus 
Chassis - Bus Body - Special Education Vehicle - LP 
Gas Motor Fuel Installation - General - Application -
- Special Equipment, p. 207, 684 

E_~ILY SERVICES, D§Qartment of. Title 14 

11.2.401 and other rule - Local Service Areas • Local Youth 
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11.5.1002 
11.7.313 
11.7.313 

11.12.101 
11.12.101 

11.12.101 

11.14.102 

11.1.4 .103 

H.14.605 
11.17.101 

1.1.18.107 

11.18.125 
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Services Advisory Councils, p. 1831, 2501 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 
Day Car•' lates, p. 1908, 2379 
Foster Care Payments, p. 589 
Determination of Daily Rates for Youth Care 
Facilities, p. 2627, 147 
Definition of Youth, p. 591 
and other rules • Maternity Homes Licensed as Youth 
Care Facilities, p. 102, 403 
and otllex- rules - Youth Care Facilities, p. 2325, 
2728 
and other rule£ - F=;ily and Group Day Care Homes 
Providing Care Only to Infants • Day Care Facility 
Registration for Certain In-Home Providers for the 
Purpose cf Receiving State Payment, p. 97 
and other rules - Day Care Facility Licensing and 
Regi2'tration R.equir.:m.ents, p. 333 
3tat:e :Pttyll'.ent fc'"' Day Ca:.:e Serv:!.ces, p. ?.7!!, 541 
and ether r~les Youth Detention Facilities, 
p. 1813, 2645 
and other rules - Lic~Asing of C~unity HomeR fer 
the Dev610pm23.>tally and Physically Disabled, p. 7'11, 
1197, 2277 
and other rule - Community Hom.es for Persons with 
Developmental Disabilities COllllllunity Homes for 
Persona who are Severely Disabled, p. 2630, 149 

FISH. WILDLifE, AND PARJS, Department of. T;tle 12 

I-VI 

I-XII 
12.3.402 
12.5.301 

12.6."904 

Development of State Parks and Fishing Access Sites, 
p. 1841, 2382 
and other rules - Falconry, p. 1833, 2381 
License Refunds, p. 105 
Yellow Perch as Nongame Species in Need cf 
Management, p. 389 
Closure of Flint Creek Below the Dam, p. 1844, 2380 

HEALTH AND ENVIRONMENTAL SCIEHCES. Department of. Title 16 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval • Procedures for Granting 
Enforcement Authority to Local Water Quality 
Districts, p. 2445, 543 

16. 8.1004 and other rules - Incorporating Federal Regulatory 
Changes for the Air Quality Bureau, p. 2243, 2741 

16.8.1307 and other rules - Air Quality - Open Burning Permit 
Fees for Conditional and Emergency Open Burning 
Permits, p. 1732, 2285, 2743 

16.8.1903 Air Quality - Permit Fees, p. 1730, 2390 
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16.16.803 Subdivisions - Subdivision •~iew Fees for RV Parks 
and Campgrounds, p. 283, 542 

16.28.701 and other rules · School ~ization Requir~ts, 
p. 505 

16.28.1005 Tuberculosis Control Requirements for Employees of 
Schools and Day Care Facilities, p. 1303, 2744 

16.42. 302 and other rules Occupational and Radiological 
Health · Asbestos Abatement Requirements - Permit • 
Accreditation Course Fees Remedies for 
Violations, p. 215, 549 

16.44.102 and other rules • S.Sardous Waste - Exportation of 
Hazardous Waste BSWA Cl~•ter I Regulations, 
p. 2330, 2750 

16.44.102 and other rules - Solid and Hazardous Waste - Boiler 
and Industrial Furnace (BIF) Regulations, p. 2567, 
445, 1911, 2502 

16.44.106 and other rules - Solid and Hazardous Waste • 
Regulation of Hazardous Waste Facilities and 
Generators Identification of Hazardous waste, 
p. 232, 555 

IRANSPORTATtQH. DtP&rtment of. Title 18 

18.12.101 and other rules - Transfer of Aeronautics and Board 
of Aeronautics Rules from Department of Commerce to 
Departme»t of Transportation, p. 2551 

.CO&J!ICTIONS AND JroMAH SERVICBS. Depar!;P!~t of, Title 20 

20.3.413 and other rules • Certification System for Chemical 
Dependency Personnel, p. 2633, 151 

2 0. 7. 2 01 and other rules - Resident Reimbursement at COIIIIIIUni ty 
Correctional Centers, p. 1454, 2286 

20.14.302 and other rules Application for Voluntary 
Adlnissions to the Montana State Hospital, p. 979, 
1483, 2287 

(Board of Pardons) 
20.25.101 and other rules • Revision of the Rules of the Board 

of Pardons, p. 2639, 297 

JUSTICE. Depart;pumt of. Title 23 

I Drug Abuse Resistance Education (DARE) Trust Fund, 
p. 2452, 12 

I-II Montana Peace Officer Standards and Training • Public 
Safety Communications Officers, p. 519 

I-II Probation and Parole Officer Certification, p. 521 
I-V Investigative Protocol by th• D~·~~t of JUStice 

in the Perfoxmance of its Investigative 
Responaibilities, p. 2117, 2466, 2752 

23.12.101 and other rules - Department of Justice 
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Standardization of Criminal History Info~tion 
Collection - ~lementation of an Arrest Rumbering 
System, p. 2246 

23.14.404 Peace Officers Standards and Training, p. 2450, 559 

LABOR AND INPUSTRY, Department of. Title 24 

24.9.314 and other rule - Document Format, Filing and Service 
- Exceptions to Proposed Orders, p. 2695, 298, 560 

24 .11. 813 and other rules - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 2344, 275), 13 

24 .11. 814 and other rule - What is Classified as Wages for 
Purposes of Workers' COMpensation and Unemployment 
Insurance, p. 1577, 1949, 2251 

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 391 
24.29.706 Exclusions from the Definitions of Employment in the 

Unemployment Insurance o.nd Workers' Compensation 
Acts, p. 1573, 1948, 2250, 2759 

24.29.1403 And other rules - Medical Services for Workers' 
Compensation - Selection of Physician - Physicians 
Reports - Relative Value Fee Schedule - Treatment and 
Reporting, p. 107, 404 

STATE LANDS, Department of, Title 26 

I-XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
Management Zone, p. 2252, 14 
and other rules - Regulation of Coal and Uranium 
Mining and Prospecting, p. 2260 

LIVESTOCK, Department of. Title 32 

32.2.401 Imposition of a Pee Pertaining to Inspection of Game 
Fa~ Animals, p. 2348, 265 

NATIJRAL RESOURCES AND CONSERVATrON. pepartment of. Title 36 

I-VII 

36.12.101 

(Board of 
36.22.302 

Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561 
and other rules Definitions Application and 
Special Fees - Issuance of Inter~ Pe~its - Testing 
and Monitoring, p. 593 

Oil and Gas Conservation) 
and other rules - Definitions - Bonding of Oil and 
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950, 152 

~U»LIC SERVICE REGULATION. Department of, Title 38 

I Requiring a PrefiliP.g Notification of Certain Utility 
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Rate C.se Filings before the PUblic Service 
Commission, p. 6 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523 

I-II an4 other rule - Fuel Cost Surcharge • T~orary Rate 
Reductions - Defining "Miles•, All Regarding Motor 
Carriers, p. 2121, 2647 

I-XII and other rules · Establishing Policy Guidelines on 
Integrated Least Cost Resource Planning for Electric 
Utilities in Montana - Cogeneration and Small Power 
Production, p. 1846, 2269, 2764 

38.5.102 and other rules - Minimum Filing Requirelllents 
Procedures for Class Cost of Service - Rate Design, 
p. 596 

3 8. 5. 2 6 01 and other rules - TelecOllllllunica tiona Services and 
General Utility Tariff Price List Piling 
Requirements, p. 2699 

38.5.3345 Change in Customer's Interexchange Carrier 
Deferring of Implementation Until September 1, 1993, 
p. 285 

REVENUE· Dep!!rt!llent of r Till.!L.!1 

I-III 
I-V 
42.2.602 
42.11.211 
42.14.102 
42.14.102 
42.15.101 
42.15.112 

42.15.116 
42.15.118 
42.15.121 

42.16.1.04 
42.17.105 
42.17.1.12 
42.1.7.301 

42.18.105 

42.19.402 

42.21.106 

42.22.101 

42.22.101 
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Valuation for Commercial Property, p. 1955, 2780 
Forest Land Property Taxes, p. 1227, 2650 
and other rules -Taxpayer Appeal Rules, p. 247, 570 
and other rules - Liquor Division, p. 2492, 158, 434 
and other rules - Miscellaneous Taxes, p. 2350, 2776 
Accommodations Tax, p. 1.739, 2393 
and other rules - Change of Domicile, p. 244, 571 
and other rules - Income Tax Returns and Tax Credits, 
p. 2005, 2555 
Net Operating Loss Co.putations, p. 2023, 2556 
Exampt Retirement Limitation, p. 2353, 2777 
and other rule - Taxation of Indian Income, p. 2719, 
242 
Interest on Unpaid Tax, p. 2012, 2557 
Computation of Withholding, p. 525 
and other rule - Withholding, p. 2014, 2558 
and other rules - Estimated Tax Payments, p. 1988, 
2778 
and other rule - Montana Reappraisal Plan, p. 2490, 
160 
and other rules Property Taxes for Low Income 
Property Energy Related Tax Incentives New 
Induatrial Property, p. 2016, 2559 
and other rules - Property Taxes for Market Value of 
Personal Property, p. 1971, 2394 
a:l)d other rules Centrally Assessed Companies, 
P- 131.. 435 
and other rule SJ.tus Property for Centrally 
Assessed Railroads, P- 2356, 2787 
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42.22.103 and other rules Property Taxes for Centrally 
Assessed Property, p. 1959, 2560 

42.24.102 and other rules - Subchapter S, p. 1741, 2395 
42.26.101 and other rules - Corporation License Tax Multistate 

Activities, p. 250, 572 
42.31.110 and other rules - Untaxed Cigarettes Under Tribal 

Agreements, p. 1994, 2563 
42.31.404 ~ergency Telephone Service Fee, p. 2010, 2569 
42.38.101 and other rules - Abandoned Property, p. 1744, 2570 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Schedule for t:he Montana Ad:ul.inistrative Register for 
1993, p. 2270, 2652 

SOCIAL AND Rl$A)3ILITATiillt SERVICES, De~~t of, Title 46 

I 

I 
I-·VIII 
46.6.102 

46.10.305 

46.10.404 
46.10.406 
46.10.807 
46.10.823 
46.12.503 

46.12.565 
46.12.583 
46.12.590 

46.12.806 
46.12.1222 

46.12.1226 

46.12.3803 
46.13.301 

46.25.101 
46.25.725 

and other rules - ltids Count and Early Periodic 
Screening Diagnosis and Treatment Services, p. 2359, 
2788 
Statistical Sampling Audits, p. 2272, 441 
Passport to Health Program, p. 998, 1231, 2288 
and other rules Vocational Rehabilitation 
Extended Employment and Independent Living Programs, 
p. l306, 2572 
and other rules - AFDC Standards of Assistance., 
p. 2025, 2396 
Title IV-A Day Care for Children, p. 2125, 2469 
AFDC Resources, p. 135, 345 
and other rules - AFDC JOBS Program, p. 637 
Self-Initiated Education or Training, p. 2460, 161 
and other rules Medicaid Reimbursement 
Inpatient and Outpatient Hospital Services, p. 

for 
607 
2653 and other rules- Private Duty Nursing, p. 2127, 

and other rule - Organ Transplantation, p. 604 
and other rules - Inpatient Psychiatric Services, 
p. 662 
Durable Medical Equipment - Oxygen, p. 531 
and other rules Medicaid Nursing Facility 
Reimbursement, p. 662 
and other rule - Nursing Facility Reimbursement, 
p. 8, 685 
Medically Needy Income Standards, p. 2033, 2398 
and other rules Low Income Energy and 
Weatherization Assistance Programs, p. 527 
and other rules - General Relief, p. 2035, 2584 
Income for General Relief Assistance, p. 139, 346 
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