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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.7.313 pertaining to 
foster care payments. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.7.313 PERTAINING 
TO FOSTER CARE PAYMENTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. 
proposes 
payments. 

On June 10, 1993, the Department of 
to amend Rule 11.7.313 pertaining 

Family Services 
to foster care 

2. The rule as proposed to be amended reads as follows: 

11.7.313 CLASSIFICATION MODEL Subsections (1) through (5) 
remain the same. 

(6) The department's model rate matrix, effective .:1-affi±­
ayy 13, 1989, January 1, 1993, is hereby adopted and incorporated 
by this reference. copies of the model rate matrix of the 
department are available upon request from the Administrative 
Support Division, Department of Family Services, P.O. Box 8005, 
Helena, Montana 59604. The department shall review and revise its 
model rate matrix at least once every two years. 

AUTH: sec. 41-3-1103. 41-3-114? and 52-?-111, MCA. 
IMP: sec. 41-3-1103, 41-3-1142 and 52-2-111. MCA. 

3. The provisions of the model rate matrix have been updated 
to accommodate additional.levels of care created by recent rule­
making. 1992 MAR p. 2728; 1993 MAR p. 147. The rule must be 
changed to allow for proper adoption and incorporation of thE 
revised matrix. Section 2-4-307, MCA. The amendment adopting 
and incorporating the new matrix is reasonably necessary to 
implement a system for foster care payments. The departmen~ is 
authorized to implement through rules: child welfare services, the 
administration of foster care, and regulation of facilities 
providing care. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last ChancE 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than May 27, 
1993. 

5. If a person who is direct 1 y affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 

MAR Notice No. 11-55 8-4/29/93 
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of Family services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than May 27, 1993. 

6. If the Department of Family services receives requests for 
a public hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF FAMILY SERVICES 

I 

(/__/c"" Z '1-J-.-L 
Hank Hudson, Director 

~~~~·· 
Certified to the Secretary of State, April 19, 1993. 

8-4/29/93 MAR Notice No. 11-SS 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.12.101 pertaining 
to the definition of youth. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.12 .101 PERTAINING 
TO THE DEFINITION OF YOUTH. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on June 10, 1993, the Department of Family Services 
proposes to amend Rule 11.12.101 pertaining to the definition of 
youth. 

2. The rule as proposed to be amended reads as follows; 

11.12.101 YOUTH CARE FACILITY. DEFINITIONS (1) The fol­
lowing definitions apply to all youth care facility licensing 
rules: 

(a) Except in regard to age reguirem.ents under Montana 
medicaid prcgrams which allow for participation of youth up to the 
age of 21 years, "e£hild" or "youth" means any person under the 
age of 18 years, without regard to sex or emancipation. 

Subsections (1) (b) through (3) remain the same. 

AUTH: Sec. 41-3-1103. 41-3-1142 and 52-2-111, MCA. 
IMP: Sec. 41-J-1103. 41-3-1142 and 52-2-111. MCA. 

3- ARM 11.12.101 provides definitions for subchapter 12. 
Subchapter 12 generally covers licensing requirements for 
facilities providing foster care to children in the custody of the 
department. 

As a result of a recent rule-making (1992 MAR p. 2605), subchapter 
12 also covers rules on medicaid services in therapeutic youth 
group homes. Federal law requires that children's medicaid 
services be provided for young persons up to the age of 21 years. 
The current definition of "youth" in ARM 11.12.101 conflicts with 
the federal requirement. The amendment proposed in this rule­
making is reasonably necessary to eliminate the conflict. 

Statutes cited 
administration 
licensing for 
services. 

herein authorize rules 
of state and federal funds 
foster care, and provision 

for implementing 
for foster care, 
of child welfare 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than May 27, 
1993. 

MAR Notice No. ll-56 8-4/29/93 
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5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than May 27, 1993. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF FAMILY SERVICES 

Hank Hudson, Director 

(.· : (j .9'f1bk 
J~clcher, Rule Reviewer 

. I 

[I 

Certified to the Secretary of State, April 19, 1993. 

8-4/29/93 P~R Notice No. ll-56 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

ln the matter of the amendment ) 
of rule 36.12.101, Definitions, ) 
36.12.103, Application and ) 
Special Fees, 36.12.104 Issuance) 
of Interim Permits, and new rule) 
on testing and monitoring ) 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT AND ADOPTION 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 3, 1993 the Board of Natural Resources and 
Conservation proposes to amend rule 36.12.101 Definitions, 
36.12.103 Application and Special Fees, 36.12.104 Issuance of 
Interim Permits and proposes to adopt new Rule I Testing or 
Monitoring. 

2. The rules proposed to be amended provide as follows: 

"36.12.101 DEFINITIONS Unless the context requires 
otherwise, to aid in the implementation of the Montana Water 
Use Act and as used in these rules: 

( 1) 
(7) "Combined appropriation" means an appropriation of 

water from the same source aquifer by two or more groundwater 
developments, that are physically manifold into the same 
system. ~8e-~~~~ese-ei-ws~e87-~R-~Re-ae~a•~eR~•e-j~a~eR~T 
ee~la-8ave-8eeR-aeeem~l~s8ea-ay-a-e~R~le---a~~~ep£~a~~eR•-
6Ee~Rawaee~-aevele~meRes-Reea-Re~-ae--pRye~eally-eeRBee~ea-Re~ 
Rave-a-eemmeR-a~ee~~s~~~eR-sye~em-ee---&e-seRs~aeEea-a 
~eem&~Rea-a~p•ep~~a~~eR.~--~sey-eaR-&e-sepa~a~e-aevelepea 
sp£*R~e-s£-wells-ee-eepa~a~e-pa~ee-e~-a-p£ejee~-e• 
aevelepmeRe.--6~e8-wells-aRa-ep~~R~s-Reea-Rea-se-aevele~ea 
s*m»laaB&B»sly.--~8ey-eaR-8e-aevelepea-g•aa~ally-e•-~R 
*Re£smeR~e.--~8e-amevR~-e~-wa~eE-app£ep£~a~ea-~e~-~8e-eR~~£e 
p•ejee~-e£-aevelepmaa•-~•em-•sese-~~e~Rawa•e•-aevelepmeR•s-~R 
6Re-same-eev£ee-a~~~e~-~e-e8e-~eem&~Rea-ap~•ap£~a•~eR•~--

AUTH: 85-2-113, MCA; IMP: 85-2-113, 306, MCA; 

36.12.103 APPLICATION AND SPECIAL FEES (1) A fee, if 
required, shall be paid at the time the permit, change, notice 
of completion, extension of time request, temporary change 
renewal, transfer certificate, exempt water right, or petition 
application (hereafter singularly or collectively referred to 
as application) is filed with the department. . . 

(b) For aRy-~e~Hes~-ie~ an Interim Permit, there shall 
be a fee of $10 in addition to ~he-£a6e-eehea~les-efiewR-iR (a) 
e~-fat above. 

{c) For a Notice of Completion of Groundwater 
Development (for groundwater developments with a maximum use 
of 35 gpm or less not to exceed 10 acre-feet per year, Form 
No. 602, there shall be a fee of $1§1}. ~he-ae~a•6meR6-e8&ll 
eellee~-aR-aas*6~eRal-$±9-iee-6e-&e-ae~eai~ea-~R-•Re-~~e~Ra 
waee£-aeeeeemeR~-aeee~Re-as-~e~~i~ea-&y-8§-~-396f§t7-M6A•--~8e 

!'JAR Not~ce No. 36-12-8 8-4/29/92 
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eeea±-~ee-ee-»e-~a~a-~e~-eAe-~~±~R~-e~-a-Fe~~-i9~-ska±±-8e 
~1!§+ 

(d) 
AUTH: 85-2-113, MCA; IMP: 85-2-113, MCA; 

36.12.104 ISSUANCE OF INTERIM PERMITS (1) Pending 
final approval or denial of an application for a provisional 
permit, the department may, in its discretion and upon proper 
application, issue an interim permit authorizing an applicant 
to begin appropriating water immediately ie~-eese~Rf 
~\!~~ses. 

( 2) • 
AUTH: 85-2-113, MCA: IMP: 85-2-113, 85-2-311 through 

85-2-314, MCA 

3. The proposed new rule provides as follows: 

''RULE I TESTING QR MONITORING ( 1) Water testing or 
monitoring is not a beneficial use of water requiring the 
filing of a permit application. 

(2) A permit is not required if the intent of a person 
is to conduct aquifer tests, water quality tests, water level 
monitoring or other testing or monitoring of a water source." 

AUTH: 85-2-113, MCA; IMP: 85-2-113, MCA 

4. Rule 36.12.101 is proposed to be amended so that the 
definition of combined appropriation is clearer to the public 
as to when wells of 35 gpm or less or 10 acre-feet or less, 
require a permit. 

5. Rule 36.12.103 is proposed to be amended to maintain 
the Notice of Completion of Groundwater Development fee at $25 
and deposit the total fee in the water rights earmarked 
revenue account. The department is required to deposit $10 of 
the fee in a groundwater assessment account until July 1, 
1993. That requirement terminates on July 1, 1993. The fee 
at S25 is commensurate with other fees collected for 
processing similar documents and entering them in the 
centralized water rights records system. 

6. Rule 36.12.104 is proposed to be amended to make the 
interim permit process correspond more closely with the intent 
of the law. That is, an interim permit is issued to allow a 
permit applicant to actually appropriate water prior to 
issuance or denial of his permit, not to conduct testing. 

7. The new rule is proposed to clarify that a permit is 
not required to conduct testing or monitoring of water 
sources. 

8. Interested persons may present their data, views, or 
arguments concerning the proposed amendment and adoption in 
writing to Ronald J. Guse, Department of Natural Resources and 
Conservation, 1520 E. 6th Avenue, Helena, MT. 59620. Any 
comments must be received no later than May 28, 1993. 

9. If a person who is directly affected by the proposed 
amendment and adoption wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 

8-4/29/93 IQR Notice No. 36-12-8 
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make written request for a hearing and submit this request 
along with any written comments he has to Ronald J. Guse, 
Department of Natural Resources and Conservation, 1520 E. 6th 
Avenue, Helena, MT. 59620. A written request for hearing must 
be received no later than May 28, 1993. 

10. If the agency receives requests for a public hearing 
on the proposed amendment and adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the administrative code committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

Submitted to the 

~~R Notice No. 36-12-8 8-4/29/93 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed ) 
Adoption, Amendment and Repeal) 
of Rules Governing Minimum ) 
Filing Requirements and ) 
Procedures for Class Cost of ) 
Service and Rate Design. ) 

TO: All Interested Persons 

) 
) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION AND AMEND­
MENT OF RULES GOVERNING 
MINIMUM FILING REQUIRE­
MENTS AND PROCEDURES FOR 
CLASS COST OF SERVICE AND 
RATE DESIGN AND REPEAL OF 
ARM 38.5.105 AND 38.5.178 

l. On Wednesday, May 19, 1993 at 10:00 a.m. in the 
Bollinger Hearing Room, Montana Public Service Commission, 
1701 Prospect Avenue, Helena, Montana, a hearing will be held 
to consider the proposals identified in the above title and de­
scribed in the following paragraphs. 

2. The rules proposed to be amended provide as follows: 

38.5.102 APPLICATIONS FOR RATE INCREASES (1) Applica­
tions for rate increases exceeding one hundred thousand dol­
lars annually shall include the cost of service to be supplied 
and shall include the additional material required in ARM 
38.5.103 to 38.5.175 and 38.5.179 to 38.5.183, inclusive, 
minimally. Further or addit~onal materials may be supplied by 
the utility if the utility £eei~ ~ha~ believes such ~~ 

materials are necessary. 
(2) Three copies of the letter of transmittal and three 

copies of all materials required in ARM 38.5 .1 03 to 38.5. 175 
and 38,5.179 to 38.5.183, inclusive, shall be filed with the 
commission ·at the time of application. Montana consumer coun­
sel shall receive two copies of the same materials. 

(3) No changes. AUTH: Sec. 69-3-103, MCA; E:g', Sec. 
69-2-101, MCA 

38.5.109 WORKING PAPERS TO BE FILED (1) In the state-
ments described in ARM 38.5.121 to 38.5.180, inclusive, certain 
items are designated as "working papers.• Three sets of such 
working papers are to be filed at the time the Statements A 
through N are filed with the commission whether filed pursu­
ant to 38.5 .102 or [Rule I 1 . Such working papers shall be 
available to intervenors on request. AUTH: Sec. 69-3-103, 
MCA; IMP, Sec, 69-2-101, MCA 

38.5.176 STATEMENT L --ALLOCATED COST OF SERVICE 
(ACOS) i-1-).. S~ate!llel'l~ b !!!hail ~hew ~er the ~e~~ per!,et'! a 
~y by 111a'ter ~line~!,el'!ai ea~el!)'ery e£ eer¥!,ee a" aiieea~ed 
~o ~he 11\a,or eiae~e" £er wh~eh ~he !,fterea~ee ra~e~ or ehar9e" 
are ~repo~ed~ ~e~~!,mefty ~ha±± ee~er~be the prine±paf de~erm* 
l'!al'!~" 11~ed £er aiieee~!,eft p11rpe"e"~ A±±eeated eo"~ e£ ~er¥*ee 
~er book" al'!d ~er eia!,111ed adj11~~111eft~~ ~hai± be ehown ~epara~e­
±y~ Work*"9 pa~er~ with re~~eet ~e ~he everaii eee~ e£ eer­
¥~ee ~ha!± ~how ~he ~o±iewil'II!J'~ 

8-4/29/93 !1AR Iiot1ce No. 38-2-111 
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+at--6~eHF~"'9 aftrl a!teeat~eft et va~~eH~ ~tem~ et ee~t ana 
e~ea~t~ to eo~t e£ se~v~ee ~ftto fHftet~oftal totalet 
-----+bt--Elase~£~eat~eft of ~teme et eeet anrl e~ea~te ~nte ae­
mand, ene~~Y7 eHeteme~ e~ et~e~ a~~~.,~~~ate eate~e~~ee7 
-----+et--tn the eveftt that t~e £~l~n9 Ht~l~ty makee a~~t~ea­
t~eft te ~ne~eaee eha~~ee et~e~ t~an ~ate ee~edH!ee 7 ~t e~at~ 
alee SH~p!y eeet~ft9 SHp~e~t ~elated t~e~ete7 
-----fdt--EHeteme~ !eaa data Heea ~"' t~e a!teeat~en et eeete7 
-----+et--Bete~!" ef e!!eeat~efl. et ~efl.e~l!tl e~ eellll!\eft e~ '""!'It 
eoste tO Vl!t~~OHS fHftet~OftS7 
-----+£t--SH£fieient detailed b~eakaewft e£ e~e~atien ~ftd ma~"­
teru>nee e~~eftae aeeOHftt!!! aftd ta"e" to d!tae'!:eee hew eom~enent 
~teme have been e!aaai£~ed end a!±eeated, 

( l) .Statement L shall present the cost of service re­
sults in detail for every customer class. Wr1tten testunony 
shall describe the development of these cost of service re­
sults. Included shall be the following: 

(a) A general discussion of the purpose of the filing 
with goals and objectives of the allocated cost of service pro 
posals. Industry standard terminology shall be used to de­
scribe and define allocated cost of service proposals. Where 
unique terms are used, they shall be defined in a separate 
glossary to be included as part of the filing. 

(b) A benchmark allocated cost of service comparing the 
last commission-approved filing to the current filing. Any 
substantive deviation in rocedures and/or methods used to re­
pare the current 1ling compared to the last commission ao 
proved filing will be summarized and explained in the cost of 
service testimony. 

(c) A generic allocated cost of service model which pro­
vides a basic understanding of the allocated cost of service 
study. The public service commission currently recoqnizes al­
located cost of service based on marginal cost principles. 
Any utility test1mony and exhJ.bits on allocated cost of ser­
vice should follow the format of the generic marginal cost mod 
el as described below. 

( 2) A generic marginal cost model shall also be provid­
ed. Marginal cost of service shall be determined for each of 
the following functions: 

(a) Generation, transmission, substation, distribution, 
and customer for electric filings. 

(b) Supply, storage, transmission, distribution, and cus­
tomer for natural qas filings. 

(3) Marginal costs shall be determined using the follow­
ing additional steps: 

(a) Classify the functionalized costs as energy (commodi­
ty) , capacity, reactive power and/or customer related and carr• 
pute the associated marginal unit costs. 

(b) Multiply classified marginal unit costs by alloca­
tion factors to compute total marqinal cost. 

( 4) Allocation factors, annualization factors, and ad-
justment factors (d) to (j) below, may be used at variau!' 
times throughout the cost of service study. These do not nee 
essarily apply to all utilities. An example is seasonal costs 

VillR Notice No. 38-2-111 8-4/29/93 
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since not all utilities have seasonal differences in costs. 
Inputs and factors include: 

(a) Select the relevant time periods and compute rele­
vant allocation factors; 

(b) Select methods to determine and then compute rele­
vant seasonal and time-of-day costs; 

lcl Select methods to compute annualized costs and com­
pute annualization factors; 

(d) Select a loss method and 
then apply such oss estimates to es-
timates; 

(e) spat~al energy and/or capacity transporta-

cost meth-
ods 

cost meth-
ods 

inal cost meth-
ods 

in 

el. 

8-4/29/93 MAR Notice No. 38-2-111 
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Nodel 1. Generic Electric Margin Cost Study Model. 
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Model 2. Generic Natural Gas Maroinal Cost Study 11odel. 
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(6) In addition to the use of the qeneric model, the fol­
lowina allocated cost of service auidelines should be fol­
lowed: 
------(a) Year's dollars for computing costs of service should 
reflect costs two years beyond January lst of the year in 
which the filing ~s submitted. For example, if a cost of ser­
vice study is filed any time ~n calendar year 1992, costs wil: 
be computed in January l, 1994 dollars. 

(b) Relevant market value sources should be reflective 
of opportunities available to the utility's system. For exam­
ple, electric generat~on and gas supplv cost functions ought 
to reflect a resource • s highest foregone use in the markets 
opened up by transmission access. 

(c) Relevant time horizon for costs depends on the cost 
function and applications. 

(d) Carrying charaes should be used for the development 
of the marginal costs. 

(e) Capacity and energy losses reflective of the utill­
ty' s sy"tem should be developed and used to adjust relevant 
marginal costs. 

(f) Proxy cost estimates, as necessary and appropriate, 
mav be used for the marginal costs. 

• (g) If a production cost model is used by the utility, 
:ct should be identified and explained and its relative merit 
JUStified (e.g., chronological versus probabilistic). 

(h) Distribution/customer costing should be reflective 
of the utilitv's system and included as appropriate. Line ex 
tension pnlicies should be descr1bed and any changes ex­
plained. 

(i) Administrative and general, operation and mainte­
nance and general and common adders should be reflective of 
the utility's svstem and included as appropriate. 

( j) Allocatiol' of costs to customer classes should use 
allocation factors that reflect cost causation. 

(k) Seasonal or time-of-dav cost allocation should be 
supported in sufficient detail to fully analyze the result. 

(l) The method of reconciliation used should be :cdenti-
fied and expla:cned. AUTH: Sec. 69-3 103, MCA; ~· Sec. 
69-2 101, MCA 

38.5.177 STATEMENT M -- 69MPAR~S9N-9F-€95~-9F-5ER¥~€E 

RATE DESIGN 
t~~--SteteMe~t M ~ke±± he p~ev~dee witk t~e i"~tia± app±~­

eatie~ ~"de~ tke~e ~~±e~ ~o~ a ~ate i"e~ea~e ~~eate~ t~a" """ 
h~ed~ed tho~ea~d do±±e~et whe~eve~ a Mate~ia± eha~~e ie ~ate 

.. t~~et~~e i!l l'~opo!!tedr o~ 'rl~e!'leve~ t~e 6o!Mii~~~OI'I eo o~de!'e-:­
StateMe"t M ~ka±± eoml'are t~e e±±oeated eoet of eerviee p!'ovi6-
ed p~r,..~a"t te ARM 3Ef-:-S.,.=te!'t with t~e 1'eve"~ee ~ede~ the p~o­
po,..ed .-ate" b~ ma;or e±aeeee-:- ~f the ameH"t of !'eve!'lae ~!'lder 
the p~epeeed !'lew ~atee d~ffere e~~!'l!:f!:ea"t±y f~om a±O:eeotee 
eo!lt of ee~viee 7 i~e±~di~'l a:l:±owa~eee £o~ eO:e!:med rl'!tare ol"le 
!:"eeme to""'"' wo!'k!:n'l P"l""'~" !!he±± ehow thl'! amett"t!l ava!::l:ae:l:e 
~e~ ret~~~ a"6 tox~~ e~ in~eme and ~Ae~l ~~~w ~e~~~P. ~~~re~~~e 
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"~ a l'eroeel"ttl!:<:fe e'l' r-ate !oese a±'!:oeeted to tlte ~erov~ee eol"t­
eerol"ted.,-

(1) Written testimony shall describe the development and 
results, and provide supporting workpapers for each customer 
class rate design. Included shall be a general discussion of 
the purpose of the filing with the overall goals and obJec­
tives of the rate design progosals. Industry standard term1-
nology shall be used to descr1be rate design proposals. Where 
unique terms are used, they shall be defined in a separate 
glossary to be included as part of the filinq, 

( 2) The billing impact for each customer class must be 
provided. This analysis must indicate how many customers on 
each tariff would receive bill increases or aecreases of vari­
ous percentages and dollar amounts. AUTH: Sec. 69-3-103, 
MCA; IMP, Sec. 69-2-101, MCA 

3. The rules proposed to be adopted provide as follows: 

RULE I. APPLICATION FOR ALLOCATED COST OF SERVICE AND 
RATE DESIGN CHANGES (1) Applications for allocated cost of 
service and rate design changes shall include the material re­
quired in ARM 38.5.103, 38.5.104, 38.5.109, 38.5.176 and 
38.5.177, minimally. 

(2) Each allocated cost of service and rate design appli­
cation shall include an example and general explanation of 
each current bill format that is used by the utility for tar­
iffed services. Copies of other billing information that are 
provided to large groups of customers should also be provided 
and briefly explained. Additional information may be provided 
at the d1sc~etion of the filing utility. 

(3) Absent regular allocated cost of service and rate de­
S1gn filings, a marginal cost of service study shall be submit­
ted to the commission for information purposes, minimally, ev­
ery two years. If the utility files an integrated resource 
plan with the commission, cost information shall be submitted 
within six months following such filing, unless the cost infor­
mation has been presented within the previous two years. At 
the time a marginal cost of service study is filed, the utili­
ty, at its own option, may submit an embedded cost of service 
study. 

(4) A marginal cost of service study filed pursuant to 
this rule or in the context of a rate case must contain cur­
rent allocation factors. 

(5) Three copies of the letter of transmittal and three 
copies of all material required in ARM 38.5.176, 38.5.177 and 
38.5.109 shall be filed with the commission at the time of ap­
plication. Montana consumer counsel shall receive two copies 
of the same materials. 

( 6) All or any part of the requirements of these rules 
may be waived by the commission upon a showing of good cause. 
Wa~ver of any requirements, however, shall not preclude the 
commission from requiring the filing of specific cost data and 
material sufficient to support the application. AUTH: Sec. 
69-3-103, MCA; ~, Sec. 69-2-101, MCA 
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RULE Il. POST-F!LING CONFERENCE FOR ALLOCATED COST OF 
SERVICE AND RATE DESIGN APPLICATIONS (1) Within 20 days af­
ter receipt of an application for allocated cost of service, 
and rate design changes, the commission may, on its own motion 
or upon petition by any party, request the utility and all oth­
er interested parties to attend a conference for the purpose 
of identifying and clarifying potential issues associated with 
said application. Such conference shall be informal and with­
out prejudice to the rights of the parties, and no statement 
or admission made at such conference shall be admissible in ev­
idence in any formal hearing before the commission. AUTH: 
Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

4. Rule 3 8. 5. 10 5 proposed to be repealed can be found 
on page 38-438 of the ARM. AUTH: 69-3-103, MCA; ~, 69-2-
101, MCA 

Rule 3 8 . 5. 17 8 proposed to be repealed can be found on 
page 38-454 of the ARM. AUTH: Sec. 69-3-103, MCA; ~, 
Sec. 69-2-101, MCA 

5. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ­
ten data, views or arguments may also be submitted (original 
and 10 copies l to Tim Sweeney, 17 01 Prospect Avenue, P. 0. Box 
202601, Helena, Montana 59620-2601 no later than May 28, 
1993. 

6. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con­
tacted to represent consumer interests in this matter. 

~~&..,!ern 
Bob Anderson, Cha~rman 

e.~\.JA'-¥ 
Reviewed By 

CERTIFIED TO THE SECRETARY OF STATE APRIL 19, 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the 1natter of the 
amendment of rules 46.12.583 
and 46.12.584 pertaining to 
organ transplantation 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.583 AND 
46.12.584 PERTAINING TO 
ORGAN TRANSPLANTATION 

1. on May 24, 1993, at 1:30 p.m., a public hearing will 
be held in the auditorium of the social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.583 and 46.12.584 pertaining 
to organ transplantation. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.583 ORGAN TRANSPLANTATION. DEFINITIONS 
Subsection (1) remains the same. 
(2) Organ transplantation includes the transplant surgery 

and those activities directly related to the transplantation. 
These activities must be performed at a transplant facility if 
required by medicare. These activities m£Y include: 

Subsection (2) (a) remains the same. 
(b) pre-transplant preparation including histocompatibil­

ity testing procedures; 
Subsections (2) (c) through (3) (b) remain the same. 

AUTH: Sec. 53-6-11J MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

46.12.584 ORGAN TRANSPLANTATION. REQUIREMENTS 
Subsections (1) and (2) remain the same. 
(a) The transplantation must be det.ePmiAeli t.e be medically 

necessary by t.t.e at.t.eftl!iiAg pt.yeieiaft aftd t.t.e t.l"aAsplaftt. 
pt.ysieian. 

Subsections (2) (b) and (2) (c) remain the same. 
(d) The medicaid program covers only the following organ 

transplantation services for persons over the age of 21, subject 
to the provisions of subsections (2) (e) aAii (2) (f): 

Subsection (2) (d) (i) remains the same. 
(ii) livel", 
(±±±iiJ kidney, inclusive of thoracic duct drainage and 

dental exam; 
( i·~J t.eal"t.; 
(viii) cornea; 
(vi) t.ist.eeempat.ieilit.y test.iA~ J'l"Seeli~Fes, 
(vi±~) lymphocyte immune globulin preparation. 
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(e) For purposes of establishing organ transplant 
~uirements and to more specifically defining coverage or non­
coverage of various types of organ transplantations, iAel~EiiH~ 
eefte l!lal:'l"ew, liver, kiEiAe~ ;'£eAal, paAel:'eas aftEi l'le~l:'e,.aealila£, 
the department hereby adopts and incorporates by reference the 
following sections of the llealt:l! !Aellraflee Maftldal 19 and tedoel:'al 
re~iet:el" Aat:ieee Medicare coverage Issues Manual CHCfA-Pub. 6) 
published by the health care financing administration of the 
United States department of health and human services. A copy 
of the ~ incorporated sections of the llealt:a !FIB~l"af!ee 
MaA~al 10 aFIEi fede£al re~ist:el" ftat:ieee Medicare Coverage Issues 
Manual CHCFA-Pub. !U may be obtained from the Department of 
Social and Rehabilitation Services, Medicaid Services Division, 
P.O. Box 4210, 111 Sanders, Helena, Montana 59604-4210. The 
incorporated sections are as follows: 

(i) HCFA-Pub. 6, S?_ection 35-30, as amended through 
~28, 1989, EiefiFiiHg eeve£a~e of March 1992, pertaining to 
allogenic and autologous bone marrow transplantation~~ 

(tijji) FiAal ne'Eiee !"ldB:!.isfied at: ''elldllle 56 ef t:l!e federal 
£e~iet:el', fl&r--'Ho, 19a<;~es 15096 t:fi£Bid~fi 15918 Eiat:el!i •'•!"l'il 12, 
1991, definii'IE!" ee.ePalje ef HCFA Pub.-6. section 35-53.1. as 
amended September 1991. pertaining to pediatric liver trans­
plantation~~ 

(~iv) HCFA-Pu~ S§ection 35-58, as amended through 
April 1983, EiefifliAij Pertaining to thoracic duct drainage (TDD) 
as a covered service when furnished to a kidney transplant 
recipient or individual approved to receive a transplant.~ 

evil HCFA-Pub. 6. section 35-87, as amended through May 
1989, pertaining to heart transplants; 

(+Yv_iii) HCFA-Pub. 6, S~ection 50-23, as amended through 
JldAe 1981, aefiRiAij July 1990, pertaining to the safe and 
effective use of histocompatibility testing procedures.~ 

(¥j,x) HCFA-Pub. 6. 6.l!ection 50-26, as amended through 
J~ly 1981, aefiAiFig May 1989, pertaining to dental exam as part 
of a comprehensive workup prior to a renal transplant surgery. 

(¥iYii) HCFA-Pub. 6, Saection 45-22, as amended through 
Feal:'~ary 198~, EiefiRiRij June 1988, pertaining to FDA approval 
and use of lymphocyte immune globulin preparations.~ 

(~v) HCFA-Pub. 6, s~ection 35-82, as amended through 
Kay 1985, doefiAiAij January 1988, pertaining to non-coverage of 
pancreas transplantation~~ 

(~ii) HCFA-Pub. 6, 6§ection 35-50, as amended through 
J~Re 1984, defiAiRij September 1991. pertaining to non-coverage 
of the medical procedure cochleostomy with neurovascular 
transplant for treatment of meniere's disease.~ 

(f) Fef' eevef'a§'e ef :Aeart: 'El!'aRBJllaHt:s, '!:fie depal!'tJReFit 
fiereby aele!"t:s aAEi iAeB£I>en•t:es b~ refel:'el'!ee t:fie el"it:eria 
ptiblisfied iR 'elllJRe 52, RIP. 65 ef the fedePal re~ie'Eer ef 
llel'leiay, .'tf)ril 6, 1987, at pa!jee 19935 '!:l!~ellljH 1995lo '!'fie 
JReEiieare liJRi'E ef eRe year £eiJRa~l:'BeJReflt fel" i-llflBB~I>Preesi"e 
dl:'~~s doses FIB'!: apply 'Ee tl!is Pille. .'1 eepy ef l"a~es 19935 
t:fire\lljft 19951 ef the federal l!'C§'ister dat:ed .'l!"ril 6, 1987, 111ay 
be eb'EaiAeEi trem 'ERe Depal!'tmeR'E ef Gaeial aFid Rehaaili'EatieR 
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Ser.ieee, Meaieais Sef'viees Bivieiefl, 111 Saflaers, llelefla, 
Mefleafla 59691 4219• 

C3l The medicaid program covers organ transplantation 
services for persons 21 years of age or less as determined 
medically necessary, subiect to the provisions of ARM 46.12.583 
and subsections (21 Cal through C2l Cel of this rule. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113, 53-6-131 and 53-6-141 MCA 

3. The 1993 Montana Legislature (House Bill 2) has 
reduced funding for organ transplants under the Medicaid 
program. They have directed the department to eliminate 
coverage of all adult organ transplants, except for kidney, bone 
marrow and cornea. Thus, it is necessary to amend the depart­
ment's current rules to comply with the legislative directive. 

Adult organ transplants are an optional service for the Medicaid 
program. Organ transplantation services for children are 
mandatory as a program element far Medicaid. The proposed rule 
amendments segregate and define the covered organ transplants 
and requil:-ements for children and adults permitted by the 
Montana Medicaid program. 

The department is incorporating by reference several sections of 
Medicare's policy manual pertaining to requirements for organ 
transplants. These requirements were previously contained in 
the Health Insurance Manual-10 (HIM-10) but are now contained in 
the Medicare Coverage Issues Manual (HCFA-Pub. 6). Following 
Medicare policies is necessary to ensure that Medicare will be 
the primary payor rather than Medicaid. It will also promote 
administrative efficiencies for providers if both programs 
follow the same criteria. 

Elimination of the organ transplants proposed by this rule will 
reduce Medicaid expenditures by $206,742 each year in state 
fiscal years 1994 and 1995. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 27, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule RevJ.ewer Director, SocJ.al and Rehabilita­
tion services 

certified to the secretary of State --~A~p~r~i~l~1~9--------~· 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.503 
through 46.12.505, 46.12.508 
and 46.12.509 pertaining to 
medicaid reimbursement for 
inpatient and outpatient 
hospital services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.503 THROUGH 
46.12.505, 46.12.508 AND 
46.12.509 PERTAINING TO 
MEDICAID REIMBURSEMENT FOR 
INPATIENT AND OUTPATIENT 
HOSPITAL SERVICES 

1. on May 24, 1993, at 2:00p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.503 through 46.12.505, 
46.12.508 and 46.12.509 pertaining to medicaid reimbursement for 
inpatient and outpatient hospital services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.503 INPATIENT HOSPITAL SERVICES. DEFINITION 
Subsections (1) through (5) remain the same. 
(6) "Transferring hospital" is ~ .1!. hospital that for­

mally releases an inpatient to another inpatient hospital or 
inpatient unit of a hospital. 

(7) "Discharging hospital" is ~ .1!. hospital. other than 
a transferring hospital. that formally releases discharges an 
inpatient fl'em a fies19H;al. Release of a patient to another 
hospital~ as described in ~raHsferriR~ 8espi~als subsection (61, 
or a leave of absence from the hospital will not be recognized 
as a discharge. A patient who dies in the hospital is consid­
ered a discharge. 

(8) "Day outlier" is an extended length of stay case that 
exceeds the day outlier thresholds as set forth in ARM 46.12.505 
(-±-±-.§.)' 

(9) "Cost outlier" is an unusually high cost case that 
exceeds the cost outlier thresholds as set forth in ARM 
46.12.505(~1). 

Subsection (10) remains the same. 
( 11) 11 Bt;~EI~et Re>;~t.rality 11 111eaHs tfie DRG eased reiJIIB>;Ireelllef't 

syst.eJII Eiesel"ieeEI at h.'U! 4 6, li!. 595 sfiall ee aeij>;~st.eEI ~e ea111pell 
sate iR the a~~l"e~a~e, aR e~Hal ame\tAt feP all iRpat.icllt 
fiespi~al serviees as •eHlEi 8a•1e beeR ewpetuieEI., iR t.he a~~re~ate, 
\tllEiel' aR allawal9le east. l9aseEI l"eime\trseme""E syst.e111 desel'ieeei at 
A.".M 46,12• 599 (i!) iR t.fie tirst yea!" f£em "Ehe effect-ive Elat-e. 

(~lll "Disproportionate share hospital" means a hospital, 
illel\tEI.iR~ a psyehiatl"ie iRpatieHt. fiespital faeilit}, which meets 
the following criteria: 
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Subsections (12) (a) through (14) (b) remain the same in text 
but are renumbered (11) (a) through (13) (b). 

(-Hili) "Urban hospital" means an acute care hospital that 
is located within a metropolitan statistical area. as defined ey 
ERe feaeFal exeeuEi'.'e effiee ef mafla~JellleAt: aAa sua<JeE in 42 CFR 
412.62 (f) (2). 

(15) "Large referral hospital" means an acute c;u::g 
hospital located in the state of Montana that serves as a 
referral center and has been determined by the department as of 
April 1. 1993 to have a case mix with a statistically demon­
strated level of intensity of care which is higher than the norm 
for Montana acute care hospitals. Such facilities are Columbus 
Hospital <Great Falls\. Deaconess Medical Center (Billings), 
Missoula community Hospital. Montana Deaconess Medical Center 
(Great Falls!. St. James Hospital <Butte\, st. Patrick'~ 
Hospital (Missoula\ and St. Vincent's Hospital CBillingsl. 

(16) "Rural hospital" means_:_ 
Cal tor purposes of determining disproportionate share 

hospital payments, an acute care hospital that is ft&E located 
within a met:Fe~elit:afl et:aEist:ieal "rural area~ as defined &y-t:fte 
federal eueeut:iYe effiee ef !llaAai!Jellleflt: afiEi SIIBfJOE• in 42 CFR 
412.62!flCiiil: or 

(b) for purposes of determining whether a hospital is a 
rural hospital exempt from the prospective payment system under 
ARM 46.12.505(1} Cal, an acute care hospital that is located in 
a Montana county designated as of Julv 1. 1991. as "rural" or 
"very rural" by the United States department of agricl,llture 
under its rural-urban continuum codes for metro and nonmetro 
counties. 

subsection (17) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-101, 53-6-111, 53-6-113 and 53-6-141 MCA 

46.12.504 INPATIENT HOSPITAL SERVICES. REQUIREMENTS 
(1) These requirements are in addition to those contained 

in ARM 46.12.301 through 46.12-~309. 
subsections (2) through (4) (b) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111, 53-6-113 and 53-6-141 MCA 

46.12.505 INPATIENT HOSPITAL SERVICES, REIMBURSEMENT 
(1) ~ae Eie~aFt:~ent ~ill reimsuFee !for inpatient hospital 

services. eeM~ensasle ~naer the Montana medicaid program ~ 
reimburse providers as follows: 

(a) for *1npatient hospital services provided within the 
state of Montana, providers will be reimbursed under the 
diagnosis related groups (DRG\ prospective payment system ~ 
t:ae meEaeEiele~· described in subsection (2) ef t:his rule except 
as otherwise specified in these rules. Medicare €J;;ertif ied 
rehabilitation units, rural hospitals and medical assistance 
facilities will be reimbursed their actual allowable costs 
determined on a retrospective basis~ with allowable costs 
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determined according to ARM 4 6. 12. 509 ( 2) . Subsequent references 
to rule subsections refer to subsections of this rule section 
unless otherwise speeifieally ilierotifiea specified. Except as 
Otherwise specified in these rules, facilities reimPursed under 
the DRG prospective pavment system will be reimbursed. ~_j,n 
addition to the prospective J1B§ rate, .fQ!: the following ~ 
rei!lletu·eaale: 

(i) capital-related costs as set forth in subsection 
(~i) i 

(ii) medical education costs as set forth in subsection 
(4.2) i 

(iii) cost or day outliers as set forth in subsections 
( 5§.) and ( 61) ; 

( i•r) fer sale eelll!lll;tnity praviaers aRa ReeRate DRG' s 
(385 399), a stop-less reimb~rsemeRt as set forth iR s~eseetioRs 
{5) <U'IB {6) I 

(¥_iy) certified registered nurse anesthetist costs as 
provided in subsection~ (15); and 

lYl catastrophic case pavments as provided in subsection 

(b) Inpatient hospital services provided in hospitals 
located outside the state of Montana, but pro.iaea iR aR area no 
more than 100 miles from the border and not in tCanada~ 
ewel~aea) referred to in these rules as "border hospitals", will 
be reimbursed under the ~ prospective payment system ~siH~ the 
ftletlteaele~y described in subsection ( 2) . In addition to the 
prospective rate, these preYiEiers border hospitals will be 
reimbursed for day or cost outliers as set forth in subsections 
(5£) and (61), and for capital costs as set forth in subsection 
(5), but shall not be reimbursed in addition to the PRG paymen~ 
for medical education costs. neonatal intensive care stop-loss 
reimbursement or certified registered nurse anesthetist costs. 

(c) Inpatient hospital services provided in hospitals 
located more than 100 miles outside the borders of the state of 
Montana and not in tcanada ewelHdea) are limi~ed ~e a ra~ie sf 
usual aAa et~s~emary eillea efiat"~es eemp""ed fer eaeh faeili'ty 
~Rder meaieare reime~PBBBteA~ priAeiJ>les. If tfie J>re..,iaer fails 
~s slifllllit fif'laHeial iAfsrftla~ie,. Aeeeseary ~e eemJ>H'I;e tae rat.e, 
the J!Pe..,ider .,.-ill ee rei111e~rsea a'l; 6911 ef its ~eHal aHa 
eHs~eftlary ailleEI eltar~es• will be reimbursed their actual 
allowable cost determined on a retrospective basis, with 
allowable costs determined according to ARM 46.12.509(2). The 
department may waive retrospective cost settlement for such 
facilities which have received interim payments totalling less 
than $100.000 for hospital services provided to Montana medicaid 
recipients in the cost reporting period. unless the provider 
reguests in writing retrosbective cost settlement. Where the 
department waives retrospective cost settlement. the provider's 
interim payments for the cost report period shall be ..the 
provider's final payment for such period. 

( il Hospitals located more than 100 miles outside the 
borders ot Montana and not in canada will be reimbursed on an 
interim basis during each facility's fiscal year. The interim 
rate will be a percentage of usual and customary charges. The 
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percentage shall be the provider's cost to charge ratio 
determined by the department under medicare reimbursement 
principles. based upon the providers most recent medicare cost 
report. If a provider fails or refuses to submit tbe financial 
information. including the medicare cost report nece§sary to 
determine the cost to charge ratio. the provider's interim rate 
will be 60% of its usual and customary charges. 

( ii l Hospitals located more than 100 miles outside the 
korders of Montana and not in Canada must notify tbe department 
within 60 days of any change in usual and customary charges. 
The department may adjust interim reimbursement rates to account 
for such increased charges. 

(d) Inpatient hospital services provided in hospitals 
located in Canada will be reimbursed at 60% of usual and 
customary charges. converted at the current rate from Canadian 
to u.s. dollars. 

(2) The department~ prospective f&RSt payment rate 
for inpatient hospital services is based on the classification 
of inpatient hospital discharges to diagnosis related groups 
(DRG~) as set. fert.a in seaseet.iel'l (H}. The procedure for 
determining the QBQ prospective T9R6t payment rate is as 
follows: 

(a) For recipients admitted on or after July 1. 1993, ~the 
department assigns a DRG to each medicaid discharge in accor­
dance with the medicare grouper program version 4-.-G .lL....Q, as 
developed by Health Systems International, Inc. The assignment 
of each DRG is based on: 

(i) the ICD-9-CM princip±eAl diagnosis; 
subsections (2) (a) (ii) through (2) (a) (vi) remain the same. 
(b) For each DRG, the department determines a relative 

weight. depending upon whether or not the hospital is a large 
referral hospital. which reflects the cost of hospital resources 
used to treat cases in that DRG relative to the statewide 
average cost of all medicaid hospital cases. The relative 
weight for each DRG is set ferta iA sebseetiel'l (11) available 
upon request frgm Medicaid Services pivision. Social and 
Rehabilitation Services. 111 Sanders. P.O. Box 4210. Helena. MT 
59604-4210. 

(c) The department computes a Montana average base price 
per case. This average base price per case is l>l,47lo31 
~1.801.95, effective beginning July 1, 19~~. 

(d) The relative weight for the assigned DRG is multiplied 
by the average base price per case to compute the .l2rul pro­
spective fPR6+ payment rate for that discharg~ except: 

I i l for those DRG!i determined by the department to be 
"unstable". the prospective pavment is subject to a stop-loss 
payment for all PRG hospitals except the large referral 
hospitals. For "unstable" DRGs. if the provider charges are 
less than 75\ of the computed prospective payment or more than 
{our times the computed prospective payment. the claim will be 
paid at the statewide cost to charge ratio as defined in 
subsection !13); and 
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liil where there is no weight assigned to a PRG. the PRG 
will be paid at the statewide cost to charge ratio as defined in 
subsection ( 13 l . 

(3) For those Montana hospitals designated by the 
department as of April 1. 1993 as having neonatal intensive care 
units. reimbursement for neonatal DRG's 385 through 390 shall be 
at the facility-specific cost to charge ratio. determined by the 
department in accordance with medicare reimbursement principles. 
such hospitals shall not receive any day or cost outlier payment 
or other add-on payment with respect to such discharges or 
services. 

(~i) The department shall reimburse inpatient hospital 
service providers for capital-related costs that a.re allowable 
under medicare cost reimbursement principles as set forth at 42 
CFR 412.113(a), as amended through October 1, 1986. The 
department hereby adopts and incorporates by reference 42 CFR 
412.113, sections (a) and (b), as amended through October 1, 
1986 1 which set forth medicare cost reimbursement principles. 
copies of this section may be obtained from the ~edicaid 
Services Division~ Department of Social and Rehab.i 1 i tat ion 
services, ~oll>i€·-Asr.,i-s.tca,n~~ 111 Sanders, P.O. Box 
~ Helena, Montana 59604-4210. 

Subsection (J) (a) remains the same in text but is renum­
bered (4) (a). 

(i) The department shall identify the facility's total 
allowable medicaid inpatient capital-related costs from the 
facility's most recent·ly audited cost report. These costs will 
be used as a base amount for interim payments. The base amount 
may be revised if the provider can demonstrate an increase in 
capital-related costs as a result of an approved certificate of 
need that is not reflected in the base amount; 

(iil All out-of-state hospitals. except those located in 
Canada. that are reimbursed under the DRG prospective payment 
system will be paid the statewide average capital cost per case 
as an interim capital-related cost payment. The statewide 
average capital cost per care is $298.92. such rate shall be 
the final caoi tal-related cost reimbursement for facilities • 
cost reporting periods with respect to which the department 
waives retrospective cost settlement in accordance with these 
~ 

(±+iii) The department will make interim capital payments 
at least ffieRtbly with each inpatient hospital claim paid. 

(4~) The department shall reimburse inpatient hospital 
service providers for medical education related costs that are 
allowable under medicare cost reimbursement principles as set 
forth at 42 CFR 412.113(b), as amended through October 1, 1986. 
42 CFR 412.113(b), as amended through October 1, ~ 1992, is 
hereby adopted and incorporated herein by reference. A copy of 
this regulation may be obtained from the Medicaid Services 
Division, Department of social and Rehabilitation services, P.O. 
BOX 4210, Helena, Montana 59604-4210. 

Subsection (4) (a) remains the same in text but is renum­
bered (5) (a). 
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(i) The department shall identify the facility's total 
allowable medicaid inpatient medical education related costs 
from the facility's most recent±y audited cost report. These 
costs will be used as a base amount for interim payments; 

(ii) The department will make interim medical education 
related cost reimbursement payments at least meftthly with each 
inpatient hospital claim paid. 

(5~) In addition to the DRG payment, the provider~ 
reimbursed under the DRG prospective payment system may receive 
payment as provided in this subsection for day outliers tor DRGs 
other than neonatal DRGs 385 through 390 provided by neonatal 
intensive care units described in subsection (3). 

(a) To receive payment for a day outlier under subsection 
(1) (a) (iii), the medically necessary portion of the inpatient 
hospital stay. as determined by the department. ef a medieaid 
reeipieHt must exceed the day outlier threshold gstablished by 
the department for the DRG saeea eft ~he meaieally Heeeeeary daye 
re•riewed by the aepartmeftt. 'l'f\e aay ettt:lier thf'esfielae tfie BRGe 
are set fe!'t:fi iA BHbseetieA (11), 

(b) The department determines the outlier reimbursement 
for day outliers for all hospitals and distinct part units, 
exeept fer Heenate DRGe (385 399) aHa sale ee!!UfttiAity pf'e¥iaef'e 
ey entitled to receive day outlier reimbursement, as follows: 

(i) computing the per diem amount for the DRG by dividing 
the ~prospective +BRGt payment rate by the DRG average length 
of stay set fertfi iA eHbseetieA (11); and 

(ii) multiplying the per diem amount by 60% to establish 
the day outlier per diem rate for the DRG; and 

(iii) subtracting the number of days at the threshold for 
the DRG as set fertfi iA sHsseetieA (11) from the actual number 
of medically necessary inpatient days determined as ee~tified 
prgvided in subsection (5) (a) (iii) l2.l..l1!l. to establish the 
number of outlier days; and 

(iv) multiplying the day outlier per diem rate computed in 
subsection (5~) (b) (ii) by the number of outlier days computed in 
subsection (5~) (b) (iii) to establish the day outlier payment. 

(c) '!'fie de~aptme~t dete~i~ee tfie et~tlier reime~rsemeHt 
fer day e1:1tliers fer ~eeflate DRGs (385 399) aHEI pre•.·idere whe 
maiAtaiA sale ee-Ynity A.eepital eeei~Ratief'l fer meaieal"e i!le tl!.e 
'Jl"eater sf• 

(i) the eemp1:1teE1 preepeetive (BRG) paymeHt rate as set 
fertl!. iA eHbeeetieA (2) ana aay eHtlier payme~t as set ferth ifl 
e~:~eaeetien (5) (e); er 

( ii) estimated 111argiflal eeat ef tfie teti!l stay eempHteli lay 
18\:lltiplyiAg the tetal YBI:Ial ana e1:1stemary ehar!Jee ef tfie stay 
ehal"~Jee by 69\• 

(~2) In addition to the DRG payment, the provider~ 
reimbursed under the DRG prospective payment system may request 
receive pa~ent as provided in this subsection for cost outliers 
for QRGs other than neonatal PRGs 385 through 390 provided by 
neonatal intensive care units described in subsection (3\. 

(a) TO receive payment for a cost outlier, the combined 
cost of the medically necessary days and services of the 
inpatient hospital stay, as determined by the department, ~ 
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:me<Heaid reeipiel'lt must e:lfeeea 159% of ti'le prespeeth e (EHC) 
paYille"t rate fer th.e DHC er ~12,990 as eemputea il'l !lueseetiefl 
(2)(a) aRE! l'let ~ualify as a day outlier ul'lder sueeeetiel'l (5) 
must exceed the cost outlier threshold established by the 
department for the DRG. 

(b) The department determines the outlier reimbursement 
for cost outliers for all hospitals and distinct part units, 
e>feept fer l'leBFtate·ERCs (385 390) al'!a sole ea-uAity pre.,.iaers 
ey entitled to receive cost outlier reimbursement, as follows: 

(i} computing an estimated cost for the inpatient 
hospital stay by multiplying the allowed charges for the stay by 
the statewide medicaid cost to charge ratio set forth in 
subsection (~ll}; 

( ii} subtracting the leeaer of 159\ of ti'le Jll"espeeti.,.e 
(EHC) 13aym~ rate or ~12,000 cost outlier threshold amount from 
the estimated costs to compute the cost outlier amount; and 

Subsection (6) (b) (iii) remains the same in text but will be 
renumbered (7) (b) (iii). 

fet--'i'he aeflartw.e~:k>t-"Cf"ll>h•es tt.e eutlie~:'\1£'ft"' 
f.&r-~--<*i~l"S-f~-nee~·-9R~-85 390) ~'"<l'l'i-ders-~ 
ll'n7-iftt-a-~k~ni·ty-hesfrH;a±-4e~ fer lfteEI~-=--t#e 
EJreater at: 
~~Ye (IJRG)~---se'E 

-H>~~i~)---'*14--t-he--~oet eut.l~-~y;neM-as--·set 
fertfi iH sueeeetion (6); er 

f*±+--t~e eatima~arEJinal-eest ef tfie ~~±-5ta~ 
puted e~~fl':J tfie total \iBY.al al'la eus-t~-clta!!'Efe5-f"-"" 
'1=he lltay B) 6911. 

(8) In addition to the DRG payment, provide~~~WG~~g 
under the DPG prospective payment system may request payment for 
catastrophic cases. 

(p) To receive payment for catastrophic cases. the charges 
for the medicplly necessary days and services of the inpatient 
hospi t2l stay. as determined by the department. must exceed 
$125.000. 

(b) The medical necessity of the days and services of the 
inpatient hospital stay may be reviewed by the department or its 
designated agent prior to payment of the catastrophic case. 

(cl The department determines the maximum catastrophic: 
case reimbursement tor all hospitals and distinct part units by: 

til computing an estimated cost for the inpatient 
hospital stay by multiplying the allowed charges for the stay by 
the statewide medicaid cost to charge ratio set forth in 
subsection (13l: and 

Ciil subtracting any previous payments for the case. 
(dl The total catastrophic case funds available will be 

limited. Catastrophic payments will be distributed at the end 
of each fiscal year by June JO. The available catastrophic 
funds will be apportioned to the eligible cases. but no payment 
will exceed the maximum payment described in subsection (c). 

Subsection (7) remains the same in text but is renumbered 
(9). 
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(a) if it is determined that complications have arisen 
because of afl eaPly p[!):l!lature discharge and/or other treatment 
errors, then the DRG payment tor the first admission shall be 
altered by combining the two admissions into one tor payment 
purposes; or 

subsection (7) {b) remains the same in _text but is renum­
bered (9) {b). 

(&1Q) A transter, for the purpose of this rule, is limited 
to those instances in which a patient is transferred f2L 
continuation of medical treatment between two hospitals, one of 
which is paid under the Montana medicaid prospective payment 
system. 

(a) A transferring hospital reimbursed under e~beee~iefl 
+tT the DRG prospective payment system is paid for the services 
and items provided to the transferred recipient. the lesser of: 

( i) a per diern rate for each day of inpatient care 
determined by dividing the sum of the DRG payment tor the case 
as computed in subsection (2) and the appropriate outlier as 
computed in subsections (52) or (~2) . if any. by the statewide 
average length of stay for the DRG ae se~ fer~h ifl e~beee£iefl 
fHt; or 

{ii) the sum of the DRG payment for the case as computed 
in subsection (2) and the appropriate outlier as computed in 
subsections (52) and (~2). if any. 

(b) A discharging hospital Ci.e •. the hospital to wbich 
the recipient is transferred) reimbursed under subsection {2) is 
paid the full DRG payment plus any appropriate outliers. 

subsections (9) through {9) (b) remain the same in text but 
are renumbered (11) through (ll) {b). 

(c) designated by the department as a hospital resident as 
set forth in subsection {*9lA). 

(*9ll) "Hospital resident" means a recipient wnose medical 
condition requires treatment whe ie ~able £e be eared fer in an 
se££ifl~ e~ser £haft ~e ae~£e eare inpatient hospital setting. 

subsections (10) (a) and (lO) (a) (i) remain the same in text 
but are renumbered (l2) (a) and (12) (a) (i). 

(ii) recipients must have been an inpatient in an ~ 
eiM'e inpatient hospital tor a minimum of six -~ continuous 
months; and 

(iii) providers will have the responsibility of determining 
whether the recipient • s medical condition eeP'o'iees could be 
J!PeYideEi treated in a skilled nursing care facility or by the 
home and community based waiver program to a medicaid recipient 
within the state of Montana without regard to actual availa­
bility of a bed in such a facility, The provider will Al£g be 
required to maintain written documentation consisting of written 
inquiries and responses to nursing homes and the home and 
community based waiver program case management team inquiring as 
to the present and future availability of openings in the 
nursing homes or programs and indicating if an opening is not 
available. In addition to an initial determination, a re­
determination of nursing home or waiver availability must be 
made at least every six months. 
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Subsections (10) (b) and (10) (b) (i) remain the same in text 
but are renumbered (12) (b) and (12) (b) (i). 

(ii) payment for the first 180 days of inpatient care will 
be the DRG payment tor the case as computed in subsection (2) 
and any appropriate outliers and catastrophic payments as 
computed in subsection (5~)~ or (6~); and 

Subsection (10) (b)(iii) remains the same in text but is 
renumbered (12) (b) (iii). 

(<til) tihe medicaid statewide. average cost to charge ratio 
equals .?99S25 ~; 

(Hll) BRG relati~..avera~e leA~tas sf <>~ay 
eHt:lier tfiresao±d~-aoo tae et~-i~ ehar'Je 
~o al!e set: fert~ The Montana medicaict DRG 
relative weight values. average length of stay CALOS), outli~ 
thresholds and stop loss thresholgs are contained iD~RG 
table of weights and thresholds LAEKJl 1993 edition). TheJQRG 
table of weight.;; and thresholds i.E. published by the de_partrnent 
of social and rehabilitation servi~es. The department berebv 
adopts and incorporates by refer~nce the ORG tab1~ of weights 
and thresholds (April 1993 edition). Copies_l!@y be obtained 
from the Medicaid services Division, Department of Social anq 
Rehabilitation Services, 111 Sanders, P.O. Box 4210, Hele!)lL. 
Montana 59604-4210. 
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(~~~) Disproportionate share hospitals shall receive an 
additional payment amount equal to the product of the hospital's 
prospective base rate times the adjustment percentage of: 

Subsections (12) through (12) (c) remain the same in text 
but are renumbered (14) through (14) (c). 

-H+- 'l'ais adcj~~ll be J'~n--e¥e~'l" 
f'eriaa .----tffle-~-fr£-- tfie adjus-t-ii>Ci'\t~- ee Fe~FSei!~it-b 
~ees JJ:revided_.,n---er-ii£~--Ju±y---'k~~H-be 
~~~'1'¥-i-ees~<Wided---o-l'I--&F--af:.tc:r: .Jaly 1, 1989, -;:ond 
tae fllll adjHstme>'it v-i-~se&-w-i-tfi-se:rviees efl C».'--a-f.t.-ei!' 
.JlllY 1, l999o 

Subsection (13) remains the same in text but is renumbered 
( 15). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111, 53-6-1~3 and 53-6-141 MCA 

46.12-508 OUTPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
Subsection (1) remains the same. 
(a) Facilities located within the borders of the state of 

Montana or more than 100 miles from the Montana border and not 
in canada will be reimbursed on a retrospective basis. Allow­
able costs will be determined in accordance with ARM 46.12.509 
(2) and subject to the limitation specified in ARM 46.12-509(2) 
(a) and lbl. The department may waive retrospective cost 
settlement for such facilities which have received interim 
Qayments totaling less than $100,000 for hospital services 
provided to Montana medicaid recipients in the cost reporting 
period unless the provider requests in writing retrospective 
cost settlement. Where the department waives retrospective cost 
settlement, the provider's interim payments for the cost report 
period shall be the provider's final payment for the period. 

(b) All other ¥facilities leoa~ed eu~side ~fie borders ef 
tae sta~e ef MeRtana-f except those located in canada eMeluded) 
aFe li~i~ed ~s a ra~is will be reimbursed a Percentage of usual 
and customary billed charges, which percentage shall be the 
provider's cost to charge ratio determined by the department. 
eemputed feF eaea fteepital under medicare reimbursement 
principles based upon the provider's most recent medicare cqst 
report. If the provider fails or refuses to submit ~ 
financial information necessary to ee~u~e determine the ~ 
cost to charge ratio, the provider will be reimbursed at 60% of 
its usual and customary billed charges. 

Ccl outpatient hospital services provided in facilities 
located ip canada will be reimbursed at 60% of the usual and 
customary charges, converted at the current rate from Canadian 
to u.s. dollars. 

(2) Facilities leea~ea wi~hiR the s~a~e ef MeRtaAa 
described ~n subsection C1l (al will be reimbursed on an interim 
basis during the facility's fiscal year. The interim rate will 
be based on a percentage of customary charges as determined by 
the facility's medicare intermediary or by the department. 
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AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-111, 53-6-113 and 53-6-141 MCA 

4 6. 12. 509 ALL HOSPITAL REIMBURSEMENT, GENERAL Subsections 
(1) and (2) remain the same. 

(a) For each hospital which is not a sole community 
hospital, as defined in ARM 46.12.503, reimbursement for· 
reasonable costs of outpat.ient hospital services, other than the 
capital-related costs of such services, shall be limited to 
allowable costs, as determined in accordance with subsection 
(2), less~ 7.0% of such costs. 

Lbl For each hospita! which is a sole co~unity hospital. 
g_s defined in ARM 46.10._203~..S.!iimbun;eme.D.L.f.QL~~£Q.§E..t§ 
of outa1!.1:ient hospital sgr:_y;i,ces. othq~_t[lj'J.lJ. the...£!illital~tg~! 
cost_L.,?f such services, sh<!1L.J2..UiiD.lre<;l _ _!,_Q_.Jli~J!hlg_r,;__qpt..?~.9-.J:' 
determinecL.in accordaD..Q.!L'!Li th _§.ubsec.tion_.Jl.L .... l.§§.§. . .l~£1 ... 9.f...?.J.tQ.b 
costs. 
---(3) Facilities ffl€B+ed within the ~-e¥----Hfi;ot{c,tfla 
~J;:,r~ in ARM 46 .),2. 5illlJ.JJ ... UU .. wi.ll b'2 r-equired t.o submit. c, 
medicare cost report in which costs have been allocated to thr­
medicaid program as they relate to charges. The facility shall 
maintain appropriate accounting records which wi.ll. enable thP 
facility to fully complete the cost report . 

.L4. L~ Fac i 1 i ties _Qf>2_cr !~>l....i.n __ &.~--.±.li.c..12..,2.Q.!l...U.U.il.LJ!lUSt upon 
Q.ggar~.t.!Jleni;;__reguest ...§UbJili..i.. a cost_....Lill2Ql:!;. _ _for their fiscal yeoq: 
enQJJ.lg_in '991 to the Montana medicare intermediar_y_..Q~emb~r 
~. Upon recej,.Pt__Qf_ the cost .. ..r.!ll!Qtl, the deputment wiU 
instruct the medi£~re intermediarY to perfo~-~t review or 
audit _t._gr the pur.QOS§_ ot setting a base al:).q~ed cost per 
discha~e for each facili~ 

(4.2.) Facilities leeatea withifl t.fie state ef ~ 
described in ARM 46.12.508(1) (a) will be required to file~~ 
cost report with the Montana medicare intermediary within 90 
days of the facility's fiscal year end or receipt of the 
department cost settlement detail reports, whichever is later. 
In the event a provider does not file within 90 days, or files 
an incomplete cost report, an amount equal to 10 percent of the 
provider's total reimbursement for the following month shall be 
withheld by the department. If the report is overdue or 
incomplete a second month, 20 percent shall be withheld. For 
each succeeding month the report is overdue or incomplete, the 
provider's total reimbursement shall be withheld. All amounts 
so withheld will be payable to the provider upon submission of 
a complete and accurate cost report. Unavoidable delays may be 
reported with a full explanation and a request made for an 
extension of time limits prior to the filing deadline. However, 
there is a maximum limitation of one 30-day extension. 

subsections (5) through (7) remain the same in text but are 
renumbered (6) through (8). 

AUTH: Sec. 2-4-201, 53-2~201 and 53-6-113 MCA 
IMP: Sec. 2-4-201, 53-2-201, !;13-6-111. 53-6-113 and 

53-6-141 MCA 
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3. The proposed changes to the medicaid hospital rules 
are necess~ry to: 

A. implement revisions to the medicaid reimbursement 
methodology for inpatient hospital services, based 
upon a study of the current methodology; 

B. implement revisions to the medicaid reimbursement 
methodology for both inpatient and- outpatient hospital 
services provided by out-of-state facilities, as 
directed by the 1993 Montana Legislature (House Bill 
2); 

c. implement reduction in medicaid reimbursement for 
outpatient hospital services, as directed by the 1993 
Montana Legislature (House Bill 2); 

D. revise the current rules regarding payment to trans­
ferring and discharging hospitals to clearly specify 
the payment available to each hospital; 

E. revise the rules regarding hospital "residents" to 
specify that residency must be based upon a medical 
need rather than upon a lack of available placement in 
an alternative setting; 

F. revise the disproportionate share hospital rules to 
eliminate references to inpatient psychiatric 
hospitals, for which medicaid coverage is being 
eliminated as directed by the 1993 Montana Legislature 
(House Bill 2), and to specify that the disproportion­
ate share hospital adjustment applies to the DRG base 
rate only; and 

G. make miscellaneous housekeeping revisions to the rules 
to delete obsolete provisions and specify department 
policy affecting reimbursement and provider require­
ments. 

A. The proposed amendments are necessary to implement 
revisions to the medicaid reimbursement methodology for 
inpatient hospital services. The 1991 Montana Legislature 
funded a study and evaluation of inpatient hospital reimburse­
ment. The study was completed in September 1992 and recommended 
several improvements in the inpatient hospital reimbursement 
system. The proposed amendments implement a number of these 
changes and the department believes these changes will signifi­
cantly improve the medicaid reimbursement system for inpatient 
hospital services. 

The proposed rules will exempt rural hospitals from the DRG 
prospective payment system (PPS) and provide for their reim­
bursement on a retrospective cost basis. This is necessary 
because small rural hospitals do not experience the large, 
diverse case loads necessary to function efficiently under a 
prospective payment system. For purposes of this exemption, 
rural hospitals will be those hospitals located in Montana 
counties designated as of July 1, 1991 as rural or very rural by 
the u.s. Department of Agriculture under its rural-urban 
continuum codes for metro and non-metro counties. The exemption 
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of rural hospitals from PPS and payment on a retrospective basis 
will better allow rural hospitals to meet the especially 
challenging conditions which threaten their survival and the 
availability of hospital care in rural counties. 

The definition of rural hospital for purposes of the dispropor­
tionate share hospital adjustment remains the same as in current 
rules, but has been reworded to refer specifically to the 
federal regulation which defines "urban" and "rural" hospitals. 
The definition of "urban hospital" has also been reworded for 
the same purpose. 

The proposed rules also provide for increased reimbursement to 
certain large referral hospitals. These hospitals receive 
referrals of more difficult cases from large surrounding rural 
areas and provide a greater intensity of service than other 
hospitals. Increased reimbursement will result from the 
application of higher DRG relative weights which are specified 
in the tables contained in proposed ARM 4 6. 12. 505 ( 13) • This 
proposed rule will recognize and address the higher cost of care 
provided by large referral hospitals. 

Large referral hospitals will be defined as Montana hospitals 
that serve as referral centers and which have been determined by 
the department as of April 1, 1993 to have a case mix with a 
statisticallY demonstrated higher level of intensity than normal 
for Montana hospitals. These hospitals were identified through 
the recently-completed hospital study. New large, referral 
hospitals will be designated only at such times as the depart­
ment recalibrates the DRG system. Current large, referral 
hospitals are specifically identified in the proposed rule. 

The proposed changes are necessary to provide higher reimburse­
ment for services provided in neonatal intensive care units in 
Montana hospitals. current reimbursement rates encourage 
Montana hospitals to send newborns out-of-state because Montana 
hospitals do not believe they receive adequate reimbursement for 
such cases. The proposed amendments will encourage several 
Montana hospitals which operate neonatal intensive care units to 
provide care for newborns in Montana. The proposed rule will 
allow the three hospitals in Montana which operate neonatal 
intensive care units to receive reimbursement at the facility­
specific cost-to-charge ratio for neonatal DRGs 385 through 390. 
Such hospitals will not be entitled to receive day or cost 
outlier payments for such DRGs reimbursed at the cost-to-charge 
ratio. Current provisions allowing special day outlier 
reimbursement for neonatal DRGs are replaced by these changes 
and therefore are deleted in the proposed rules. 

The proposed amendments are necessary to update and recalibrate 
the DRG system. The proposed rules specify new DRG weights, a 
new DRG grouper version, a new base rate and new thresholds for 
reimbursement calculations. The statewide average cost-to­
charge ratio is also updated. These changes are necessary to 
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take into account new cost data, service intensity data, length 
of stay data and procedures. 

The proposed amendments are also necessary to revise the rule 
regarding frequency of capital cost payments. The current rule 
requires payment at least monthly. The proposed rule would 
establish a statewide average capital cost per case, which 
amount would be paid with each claim. This is necessary because 
this is actually how the claims processing system works now. 
While the current rule requires payments at least monthly, the 
department has found that it is more efficient and economic to 
make interim payments as an add on to each claim. 

The proposed rules are also necessary to provide special 
reimbursement rules for catastrophic cases, which are those 
cases for which the cost of medically necessary days and 
services exceeds $125, ooo. Aggregate reimbursement for 
catastrophic cases will be limited each fiscal year. The 
available funding will be apportioned among all eligible cases 
by June 30 of each year, but payment for any one case will not 
exceed the estimated cost for the stay multiplied by the 
statewide average cost-to-charge ratio, less any previous 
payments for the care. Providers may bill and receive payment 
for the services under the usual DRG system, and then may 
request the additional catastrophic case payment as provided in 
the proposed rule. 

These revisions to the inpatient hospital payment methodology 
are necessary to implement the department's statutory authority 
and responsibility to set rates for medicaid services and to 
supervise and administer the medicaid program. 

B. The proposed changes are necessary to implement revisions 
to the medicaid reimbursement methodology for both inpatient and 
outpatient hospital services provided by out-of-state facili­
ties. Under the current methodology, there is no limit on the 
rate of increase in costs allowed in out-of-state hospitals. 
Hospitals are paid a percentage of charges and no cost settle­
ment is done to determine overpayments or underpayments for the 
fiscal year. Under the proposed rule, out-of-state hospitals 
will be reimbursed on a retrospective cost basis, with cost 
increases limited to the Tax Equity and Fiscal Responsibility 
Act (TEFRA} increase rate as set forth in the Health Insurance 
Manual 15 (HIM-15). Costs will be settled on an annual basis. 
The department may waive cost settlement for facilities which 
receive less than $100,000 per year in interim payments for 
hospital services and items provided to Montana medicaid 
recipients. Such hospitals will be entitled, upon request, to 
have the department perform a cost settlement. Requests for 
cost settlement must be received by the department within 90 
days of the end of the fiscal year. 
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c. The proposed changes are necessary to implement reductions 
in medicaid reimbursement for outpatient hospital services. The 
1993 Montana Legislature (House Bill 2) directed a decrease in 
reimbursement. Under the current rules, there is no limit on 
the rate of. increase in costs which are recognized for reim­
bursement. Under the proposed changes, reimbursement for 
outpatient hospital services will be reduced by 1.2% for all 
hospitals. 

OBRA 90 requires the department to reduce the payments for 
outpatient services in non sole community hospitals by 5. 8%. 
The two tier reimbursement system for outpatient hospital 
services was established in accordance with these federal 
requirements. 

o. The proposed changes are necessary to revise the current 
rules regarding how transferring and discharging hospitals are 
reimbursed when a patient is transferred to a second hospital 
part way through a hospital stay. The proposed rule revises the 
definitions of "transferring hospital" and "discharging 
hospital" to clearly distinguish between the two. The proposed 
rule clearly specifies how the amount of reimbursement is 
determined for each hospital. 

E. The proposed changes are necessary to revise the rates 
regarding hospital "residents" to specify that residency must be 
based upon medical need. Under the current rule, the depart­
ment's policy is unclear as to whether the lack of an available 
bed in an alternative placement would justify hospital resi­
dency. The proposed rule specifies that the resident's 
treatment in a hospital setting must be medically necessary. 
This change is necessary to exercise the department's statutory 
responsibility to administer and supervise the medicaid program. 

F. The proposed changes are necessary to revise the dispropor­
tionate share hospital rules to eliminate references to 
inpatient psychiatric hospitals. Medicaid coverage of such 
hospitals, which provide services to patients under age 21, will 
be eliminated effective July 1, 1993 as directed by the 1993 
Montana Legislature (House Bill 2). Since no coverage is 
provided, such hospitals no longer will be entitled to dispro­
portionate share hospital adjustments. 

The disproportionate share hospital (DSH) rules are also being 
revised to specify that the DSH adjustment is calculated based 
upon the ORG base rate only, not upon the base rate plus any 
additional payments such as outliers. 

G. The proposed changes are necessary to delete obsolete 
provisions in the rules, including the budget neutrality 
requirement which no longer applies and the phase in of 
disproportionate share hospital adjustments which has been 
completed. The proposed amendments are also necessary to 
clearly distinguish the reimbursement rules and methodologies 
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which apply to each type of hospital (e.g., neonatal intensive 
care) and hospital location (e.g., within Montana, border 
hospitals, Canada). 

The department is incorporating by reference the DRG table of 
weights and thresholds. The new table is in excess of 80 pages 
in length in comparison with the previous table of 15 pages 
which was contained in ARM 46.12.504. The expanded length of 
the table and the resulting cost of publication has necessitated 
the incorporation of this table by reference rather than the 
actual placement of the table itself in the rule. Copies of 
this table will be provided by the department upon request. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 27, 1993. 

5. The Office of Legal Affairs, Department of social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev.1ewer ~t:~k::. ~ Soc.1al and Rehab.ll.lta-
tion service• 

certified to the Secretary of State __ _aA~QtL1LJ~l~9~--------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.10.807, 46.10.808, 
46.10.811, 46.10.813, 
46.10.815, 46.10.819, 
46.10.823, 46.10.825, 
46.10.827, 46.10.833 and 
46.10.843 and the repeal of 
rules 46.10.821 and 
46.10.845 pertaining to AFDC 
JOBS program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.807, 46.10.808, 
46.10.811, 46.10.813, 
46.10.815, 46.10.819, 
46.10.823, 46.10.825, 
46.10.827, 46.10.833 AND 
46.10.843 AND THE REPEAL OF 
RULES 46.10.821 AND 
46.10.845 PERTAINING TO 
AFDC JOBS PROGRAM 

1. On May 21, 1993, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.10.807, 46.10.808, 46.10.811, 
46.10.813, 46.10.815, 46.10.819, 46.10.823, 46.10-825, 
46.10.827, 46.10-.833 and 46.10.843 and the repeal of rules 
46.10.821 and 46.10.845 pertaining to AFDC JOBS program. 

2. The rules as proposed to be amended provide as 
follows: 

46.10.807 6EflVICB6 JOBS AST4V4TIES (1) 'i'he fellewiflf!! 
servieee may ee !'I!'BViEiea te a p_fart1c1pants in the regular <not 
unemployed parent track) JOBS program may participate in the 
following activities ih accordance with their employability plan 
and subiect to the approval of their case manager: 

(a) educational activities below the post-secondary level 
EietermifteEi B) the ease maRa,er te ee apprepria~e te ~he 
l'artieipaRt'e empleymeflt ,eal; 

Cbl iob readiness training: 
Subsections (1) (b) through (1) (e) remain the same in text 

but are renumbered (1) (c) through (l) (f). 
(~) ee-~ftit)' alternative work experience program (AWEPl; 
('h) work supplementation; 
(h.i) post-secondary training servieee iR a pest seeeREial'y 

setti"'!ll or education; and 
t+l e~ppertive aerviees, aREi 
(j) self-initiated education and training. 
C2l Participants in the unemployed parent track of the 

JOBS program may participate in the following activities in 
accordance with their employability plan and subiect to the 
approval of their case manager: 

Cal iob readiness training; 
(bl job skills training for a period not to exceed six 

months; 
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!cl job development and placement; 
!dl individual or group job search. not to exceed 320 

hours in any period of twelve consecutive months; 
(el on-the-job training: 
(f) alternative work experience program !AWEPl; 
!gl work supplementation; 
!hl educational activities as follows: 
!i) activities to gualify for a high school diploma or 

eguivalency and remedial adult educational activities as 
determined appropriate by the case manager; and 

Ciil post-secondary education only if the recipient is 
enrolled in the course or program of study under a Job Training 
Partnership Act (JTPAl . Vocational Rehabilitation. Trade 
Adjustment Act or refugee assistance center program. or if th~ 
recipient was in a self-initiated course or program approv~ 
the recipient's case manager prior to July 1. 1991, and have 
received AFpC-UP benefits continuously since July 1. l99..L....i.D. 
which case the recipient may complete the course or program 
approved in the recipient's employability plan. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-715 and 53-4-720 MCA 

46.10.808 ALTERNATIVE WORK EXPERIENCE PROGRAM !AWEPl 
(1) The alternative work experience program (AWEP) is a 

component of the JOBS program designed to improve the employ­
ability of participants by assigning a participant to work in a 
nonprofit organization or public agency. The specific purposes 
of AWEP are to: 

Subsections (1) (a) through (1) (d) remain the same. 
( 2) The department shall determine whether the participant 

shall participate in the alternative work experience program 
(AWEP) rather than the eelMftHHit.y "oe!!'lt eMperieHee preiJFam BF iD. 
some other JOBS component. what work sjte the participant wjll 
be assigned to and how many hours per week the recipient shall 
be required to participate. However, participants may not be 
required to participate more than 40 hours per week in AWEP. 

Subsections (3) and (3) (a) remain the same. 
(b) the participant may request a reassignment at any time 

which may be granted at the discretion Of the participant's case 
manager; 

Subsections (3) (c) through (4) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-703 and 53-4-705 MCA 

46.10.811 UNEMPLOYED PARENTS TEACK PABT!CIPATION AND 
OTHER REQUIREMENTS (l) In an unemployed parent assistance 

unit. each spouse must attend JOBS-UP orientation. assessment. 
and employability planning unless that spouse is specifically 
exempt under ARM 46.10.805. Failure to attend orientation or 
assessment by a spouse who is not exempt will result in the 
sanction of that spouse as provided in ARM 46.10.839. 

MAR Notice No. 46-2-738 B-4/29/93 



-640-

(±~) In an unemployed parent assistance unit, the primary 
wage earner ~ may at the department's discretion be required 
to participate in JOBS-UP activities as proyided in subsacticn 
161 Ia) and Cb). ~he ~nempleye~ pa•eftt. e•eek ef \he JQB6 •••!•••• 
unless specitically exempt under one of the exemptions eat !orth 
in ARM 46.10.805. 

subsections (1) (a) through (3) (b) remain the same in text 
but are renumbered (2) (a) through (4) (b). 

(4_a) The unemployed parent track shall be limited to the 
hlle•lift'! activities ~et forth in ARM 46,10,80712) fa> through 
illl.llJ..: 

(a) jel!l eeareh 1 whieh shall nee eHeeell aigl\e .-eelul in any 
pel'iea ef e•atel¥e (H) eel'leeelit.i"'e 11181'1'afte1J 

(8) ee-llnH:y 'A'erlt eHperienee, 
(e) al~erl'la\L e 'A'erk ellperiel\ae 1 ana 
(tl) ea\leaeienel aaeivitiea as falle~a1 
(i) ift tl\e ease ef a pa•eftt ~ndsr age :!5 whe haa nee 

eempleteli hi'!l!. eeheel er el'l 8f!lli"•'eleft\ eeli•ee ef elilleat.ien 1 l!.igh 
seheel ed!leet.ien •• edlleat.ien deei~ned ee prepare a parseR ee 
Efllalify fer a hiiJh seseel eqliivalaRay ea•tlifieatlal el!' 

(ii) ae lieeerm!Red appreprietle ey \he saee Men•!•• aftlar 
assessmefttl al"'oi aevelapmefti! sf an ••pleyailtliey plano 

(~§.) Hours of participation required of an unemployed 
parent are as follows: 

(a) a total of 40 hours per week in a county having a 
complete JOBS programr or 

(b) a eeeal ef 20 hours per week in a county having a 
minimal JOBS prograiDT~ 

(b) of the total hours required in subsection 15) fa) . a 
minimum of 16 hours per week must be spent in the alternative 
work experience program. on-the-iob training or work supplemen­
tation. Actual gainful employment other than on-the-iob 
training or work supplementation does not count toward the 
required 16 hours, 

(62) Supportive services as set forth in ARM 46.10.825 
~ m.A¥ be a·~eil1!18le provided to persons participating in the 
unemployed parent track of the JOBS program. 

18) Primary wage earners who were enrolled in an approved 
self-initiated education or training orogram prier to July 1, 
1991, haye received AFDC-UP benefits continuously since July 1. 
1991. and meet the requirements of ARM 46.10.813 as to satisfac­
tory proaress may fulfill their JOB-UP track obligation by 
participating in self-initiated training and education, 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706, 53-4-707 and 53-4-720 MCA 

46.10.813 REQUIREMENTS FOR SATISFACIORX PROGRESS IN 
EDUCATIONAL AND WORJ( AND TRAINING ACTIVITIES Subsections 

(1) through (2) remain the same. 
(a) attendance at activities scheduled for the program the 

person is participating in; aftd 
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(b) completion within the time periods specified in the 
employability planT~ 

Ccl satisfactory achievement as defined by the activity 
instructor. supervisor or case manager, 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720 MCA 
53-4-703, 

46.10.815 JOB SEABCH (1) Participants may be required 
to participate in individual or group job search a maximum of 
ei~h'E weelts B!' i'Es eEf\ii ... alefi'E 320 hours in a twelve month 
period. 

( 2) It a family bee';'llleB iflelil}ible fB!' AFDC al'ld Bl;lb 
seq~:tei'I'Ely reaflfllies and J:B de'Ee!'lllifled eliqible, Ute -JGB.S 
fla!'tieifla'Rt may be req~:ti!'ed t;e eBIBfllet;e <m&the!' 8 wee!( j ee 
sea't'eh if det:ermi"Red neeessary by t:he ease mafla!Jef', 

(~~) However, A~dditional job search beyond the 320 hour 
maximum may be required in conjunction with some other educa­
tion, training, or employment activity which is designed to 
enhance the participant's employment prospects. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706, 53-4-715 and 53-4-720 MCA 

46.10.819 TRAINING SERVICES--POST SECONDARY (1) A 
regular JOB participant may be allowed to participate in a post­
secondary education program ie Bflflrepriat:e fer a flart:ieipaRt; if: 

Subsections (1) (a) through (1) (c) remain the same. 
(d) the program is consistent with the participant's ~ 

leyment IJB&ls employability plan which has been approved by the 
participant's case manager. 

Subsections (2) and (2)(a) remain the same. 
( 3) A participant attending a JOBS approved post-secondary 

education program may be eligible for supportive aervices deemed 
necessary for participation, including child care. in accordance 
with ABM 46,10.825. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720 MCA 

46.10.823 SELF-INITIATED EDUCATION OR TRAINING (1) A!l 
AFPC recipient ~ already engaged in education or training 
at the time that that person would otherwise begin participation 
in the regular JOBS program is considered to have self-initiated 
an education or training program. A recipien~ of AFDC-UP who 
was enrolled in an approved education or training program prior 
to July 1. 1991. has received AFPC-UP continuously since July 1. 
1991, and meets the requirements of ARM 46.10.813 as to 
satisfactory progress is considered to have self-initiated an 
education or training program. 

Subsections (2) through (3) (b) remain the same. 
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AUTH: Sec. 53-4-212, 53-4-703, 53-4-719 and 53-4-720 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-706, 53-4-708 and 53-4-720 MCA 

46.10.825 SUPPORTIVE SERVICES AND ONE TIME WOEK-RELATED 
EXPENSES AVAILABILITY Subsections (1) through (1) (d) 

remain the same. 
(e) medical services including physical, prescription 

eyeglasses, drugs, immediate dental care can be provided if not 
available through medicaid or another source.._ not to exceed 
l;:i51h 99 sl:lriRij tohe ~lo'e}Ye ( lil) JIIClR~ftB felleo:..-iR'!I 8RrBllJ118Rt iR 
U•e flreiJram aRe aRy ~welYe IIIBR~ae et aRy e~;~eeeeeiYe t.· ... el.·e meR~fi 
eRrellmeRt. fleried iR t.ae ~reiJral!l $50.00 9er month; 

Subsections (1) (f) through (8) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-715, 53-4-716 and 53-4-720 MCA 
53-4-703, 

46.10.827 AVAILABILITY OF SEBVICES AFTER LQSS OF AFDC 
ELIGIBILITY (1) A JOBS participant who loses AFDC eligi­

bility for any reason other than being sanctioned pursuant to 
ARM 46.10.839 may receive case management activities and sup­
portive services for up to 90 days from the date AFDC closes. 

subsection (2) remains the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-716 and 53-4-720 MCA 
53-4-703, 

46.10.833 PARTICIPANTS EMPLOYABILITY PLAN AND JOBS 
CONTRACT ( 1 J The employment plan consists of the 

employment goal or goals and the components designed to place 
the participant in employment. The employability plan must: 

subsections (1) (a) through (1) (f) remain the same. 
(2) Ihe JOBS contract is the agreement between the 

department and the participant and specifies the rights and 
responsi)?ilities of each party. The part.ieiflal'lt's JOBS contract 
eRtered iR~e ee~wee~ ~8e deflar~JIIeftt. 1 it.e desi~Ree lead a~eftey, 
aRd ~fie flartiei~aRt must specify the following: 

Subsections (2) (a) through (2) (e) remain the same. 
(3\ The employability plan is not a contract between the 

participant and the department. However. failure to comPly with 
the employability plan without good cause will result in the 
participant being sanctioned under ARM 46.10.839. 

AUTH: Sec. 53-4-212 and 53-4-712 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-715 and 53-4-720 MCA 
53-4-703, 

46.10.843 FAIR HEARING PROCEDURE Subsections (1) and 
(1) (a) remain the same. 

(b) on-the-job working conditions; and 
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(e) werlters 1 eem}"onsatien eeveraEJe, hut net tor pH£j3eses 
ef aaj .. aieatiflEJ the .. eeipieAt I 9 .... erlteJ?s I OBRII"eAeatien elail!lt--aflE} 

Subsection (1) (d) remains the same in text but is renum­
bered (1) (c). 

Subsections {2) through (3) (b) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201 1 53-2-606, 53-4-211, 

53-4-703 and 53-4-720 MCA 
53-4-215, 

3. The rule 46.10.821 as proposed to be repealed is on 
pages 46-862 through 46-664 of the Administrative Rules of 
Montana. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-715 and 53-4-720 MCA 

The rule 46.10.845 as proposed to be repealed is on pages 46-896 
through 46-697 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-:-4-703, 

53-4-705 1 53-4-718 and 53-4-720 MCA 

4. These rules pertaining to the Job Opportunity and 
Basic Skills (JOBS) program for recipients of Aid to Families 
with Dependent Children (AFDC) are being amended in large part 
to clarify rather than to change the Department's policies 
governing this program. For example, in some rules language has 
been added and they have been re-organized to distinguish the 
treatment of "unemployed parent" track (JOBS-UP) participants 
from regular JOBS participants. This is not a change in policy 
but will make the Department's existing policies less likely to 
be interpreted differently. 

subsections (4) (a) through (d) (ii) of ARM 46.10.811, which 
specify the activities in which JOBS-UP participants may 
participate, are being deleted because this is now set forth in 
ARM 46.10.807{2). subsection (2) (h) (ii) of ARM 46.10.807 now 
specifies that post-secondary education is not an acceptable 
activity except for participants who were enrolled in that 
activity prior to July 1, 1991 and meet certain other conditions 
and participants who are enrolled in an educational program 
under the Job Training Partnership Act (JPTA) or several other 
specified programs. A cut-off date is necessary to phase-out 
post-secondary education assistance. 

Subsection (1) has been added to ARM 46.10.611 to require that 
in an unemployed parent assistance unit both spouses must attend 
JOBS orientation, assessment, and employability planning as long 
as they are not exempt from participation in JOBS, although only 
the primary wage earner will have to participate in additional 
JOBS activities. The department previously has requested such 
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participation by both spouses but did not have the ability to 
sanction spouses who did not participate because the rules did 
not address this requirement. This amendment will give the 
department the authority to enforce such participation by both 
spouses. 

Also, in Rule 46.10.811 subsection (6) (c) has been added to 
require that a JOBS-UP participant spend at least 16 hours per 
week in work-related activities such as AWEP, on-the-job 
training, or work supplementation. This change is necessary to 
comply with federal regulations at 45 CFR 250.33. 

Language has been added throughout the JOBS rules to emphasize 
that the participant's case manager rather than the participant 
is the final authority on decisions about participation in the 
JOBS program. For example, the case manager has the authority 
to decide whether the employability plan is acceptable and what 
activities the participant will be placed in and what supportive 
services he or she will receive. This is not a change in 
policy. 

ARM 46.10.813 is being amended to add the requirement that 
satisfactory achievement as defined by the participant's 
instructor, supervisor, or case manager is necessary to fulfill 
the requirement of satisfactory progress in an educational or 
work and training activity. The Department has determined that 
the present requirements of merely attending and completing a 
program in the specified time are not stringent enough. 

In ARM 46.10.815 pertaining to job search, the maximum hours for 
a twelve month period is being changed from eight weeks to 320 
hours. Since eight weeks times 40 hours is equivalent to 320 
hours, this does not change the maximum. Required participation 
can extend beyond eight weeks but no more than 320 hours in a 
twelve month period. 

Rule 46.10.821 pertaining to the community Work Experience 
Program (CWEP) is being repealed and references to CWEP 
throughout the rules are being deleted because that program has 
been replaced by the Alternative Work Experience Program (AWEP). 
This is necessary to allow the Department the ability to expand 
the number of work hours required for participation in the 
program. 

In subsection (1) (e) of ARM 46.10.825 regarding supportive 
services the maximum amount for roedical expenses is being 
increased from $150 per year to $50 per month because the 
current amount is not adequate to roeet the needs of all 
recipients. 

ARM 46.10.827 is being amended to specify that a person who 
becomes ineligible for AFDC due to being sanctioned for failure 
to meet JOBS requirements is not entitled to case management 
activities and supportive services for 90 days after AFOC 
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closure. It was never the Department's intention to allow such 
services for sanctioned individuals, but the rule previously 
failed to state that such persons were not eligible for these 
services. 

ARM 46.10. 833 is being amended to make clear the difference 
between the JOBS contract and the participant's employability 
plan and that an employability plan is not a contract between 
the department and the participant, although the participant 
must comply with the plan or be subject to sanction under ARM 
46.10.839. 

Subsection (1) (C) is being deleted from ARM 46.10.843 because it 
provides for a right to a fair hearing on the issue of worker's 
compensation coverage. Pursuant to a recent ruling from the 
legal staff of the State Fund that JOBS participants are not 
employees of the department within the scope of 39-71-118, MCA, 
the department no longer provides worker's compensation coverage 
to recipients participating in AWEP, on-the-job training, or 
work supplementation. 

The department is repealing ARM 46.10.845 pertaining to 
performance standards for providers of services to JOBS 
participants because this relates to matters between providers 
and the department which are governed by contract and do not 
need to be addressed in rule. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views·, or argulllents may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 27, 1993. 

6. The Office of Legal Affairs, Department of social and 
Rehabilitation services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer 

Certified to the secretary of State --~A~p~r~il~l~9~---------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.590 
through 46.12.593 and 
46.12.595 pertaining to 
inpatient psychiatric 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.590 THROUGH 
46.12.593 AND 46.12.595 
PERTAINING TO INPATIENT 
PSYCHIATRIC SERVICES 

1. On May 25, 1993, at 1:30 p.m., a public hearing will 
be held in the auditorium of the social and Rehabilitation 
Services Building, 111 sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.590 through 46.12.593 and 
46.12.595 pertaining to inpatient psychiatric services. 

2. The rules as proposed to be amended provide as 
follows: 

4 6. 12. 590 HIPNFIEN'f' PSYGI!Ih'fRIC RESIDENTIAL TREATMENT 
SERVICES. PURPOSE AND DEFINITIONS (1) The purpose of the 

following rules is to specify provider participation and program 
requirements apd to define the basis and procedure the depart­
ment will use to pay for inpat.ieR~ psyel\ia~rie residential 
treatment services for individuals under age 21. Facilities in 
which these services are available are hereinafter referred to 
as providers. 

(a) 'l?heee rHles implemeRt 'htle XIX et the seeial seeHri~y 
het aRe 42 CFH seetiene 447ol tl\reu~h 447.45, tt7.399 ehreH~ft 
447.394 aREi 447.325, aRd allew the aepartmeRt te pay tel" 
iftpatient psyel\iat.Fie heepital eer .. •iees fer pereeRS HRiier the 
a~e ef 21 tl\f'e\i~h t.he liSe ef Fates that. ape reasenallle aREi 
aEie~uate te meet the eests that must lie inearred ey effieiently 
afla eee,emieally eperateEI taeilit.iee te previae se!'vieee in 
ee!'lferflli1>y ;,H;,h aJ!plieaele Mel'liEana af\EI feae!l!'al lMlB, l!'e':Jula 
tieRe, anEI ~aality and safety st:andal!'d.s. 'l?fte depal!'eent hef'el!!y 
ad.epts and iAeerpe!'at:es ey refe!'enee 42 GFR eeet:iene t 47, 1 
10hf'e~gh 44?.t5, 447,399 tl\!'eagh 447o394 1 aREi 447.325• CeJiies ef 
tl\eee federal regHlat.iene may ee el!!tait~ed fl!'Bfll the 9eJ1a1!'1'tlleRt ef 
Seeial aAEI Rehaeilit:atie" Sepviees, p,g, BeK 4219 1 111 Sanders, 
Helena, K'l' 59694 t219o 

Subsection (~) remains the same. 
(a) "lnpat.ieftt: ps:;ooiatrie Residential treat.Jnent services" 

means services that are provided in accordance with 42 CFR 
sections 440.160 and 441.150 through 441.156, which provide 
definitions and program requirements and which the department 
hereby adopts and incorporates by reference. A copy of the 
cited regulations may be obtained through the Department of 
Social and Rehabilitation Services, P.O. Box 4210, 111 sanders, 
Helena, MT 59604-4210. lRJ!atient psyehiatrie Residential 
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treatment services are services that meet those provisions and 
are provided in an in~atient RSB~ital faeility or residential 
treatment facility that is devoted to the provision of residen­
tial psychiatric servieee care for persons under the age of 21. 

(b) "Devoted to the provision of residential psychiatric 
aeFvieee care for persons under the age of 21" means a has~ital 
faeility or residential treatment facility whose goals, purpose 
and care are designed for and devoted exclusively to persons 
under the age of 21. 

(e) "Bffieient and eeonemie ~Fevisien ef serviees" ~eans 
JlroviaeFe that reft~se to pay maFe than marl<et Jlriee far Fe~ 
seP .•ieee or items and alee taat seel< te minimiee eest:s ~ 
eKtent ~essible. Previders will be eensidered t:e be eperati"'! 
effieiently if they ean e~erate witaifl the maKimt~m Pate allaweE! 
tinder ,\RM 46.12.592. 

subsections (2) (d) through (2) (j) remain the same in the 
text but are renumbered (2) (c) through (2) (i). 

(lt) "llospit:al iR~atient: psyeltiatrie eare" means ltespital 
baaea aeti >0 ~syehiatrie treatmoRt ~ro•,•ided tiREier tfie aireetian 
ef a pfi)BieiaR. '±'ae ineiividt~al's ~eyeaiatrie esttaitien m<~st ac 
ef Bt~eh a natt~re as to ~sse a si!JnifieaRt dan!Jer ta self, 
ethers, er tfle ptialie safety, or -ene wflieh has rest~lted i-n 
marlted psyeaeseeial dysft~netien or !Jrave disaailit:y of tae 
iflaividt~al. 'l:'ae therapet~tie intep.,efltieR or evalt~ation m~st be 
aesi!JReEI to aehieve tao patient's diseaar<Je from iR~atient 
aospital statt~s to a less restrieti·1e et'l'.·ireRmeftt at the 
earliest possible time. 

Subsection (2) (l) remains the same in text but is renum­
bered ( 2) ( j ) . 

(m) "IftpatieAt aespital faeility" ~eaAs a hospital 
facility ·whose r:~oals, plii"f'BBO aAa eare ape Elesi!Jfle€1 fei" and 
devete€1 eHelttsi,ely to perseAe t~naer the a!Je of 21. 

(f>)i) "Residential treatment facility" means a facility 
epei"ated fer tae pi"imary pt~rpese of f'l!'O" idiA'! resident:ial 
pe)eaiatrie eare to pei"SBRB t~neer 21 years of a!Je licensed by 
the department of health and environmental sciences, or the 
equivalent agency in the state in which the facility is located, 
as a residential treatment facility as defined in 50-5-103, MCA 
or the equivalent category in the state where the facility is 
located. 

(<>l) Payment for inpatieAt: pe~eaiatrie residential 
treatment services provided outside the state of Montana is 
subject to the requirements of ARM 46.12.502(3). 

(Pl!!) "Emergency admission" means an admission for treat­
ment of a sudden onset of a psychiatric condition manifesting 
itself by acute symptoms of such severity that tae absettee ef 
immediate medical attention eet~lEI reaseftaaly ae expeetea to 
res\IH iA serie<~s Elysftlfletiefl of a eedil} Br!Jall or paFt BF in 
the aeata of t:he iRdividt~al or iR ltar111 te anet:aer perssn ey the 
iRai#idt~al in a residential treatment facility is required. 

Subsection (2) (q) remains the same in text but is renum­
bered (2) (n). 

Col "Occupancy rate" means the total number of days of 
service to all patients in the cost reporting period divided by 
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the product of the average number of beds available during the 
cost reporting period and the total number of days in the cost 
reporting period. 

!pl "Beds available" means the nU!IIber of beds for which 
the facility has been licensed by the department of health and 
environmental sciences. 

(r) "9iepraper~ieAa~e share heepit:al" •eaRs a haepi~al 1 
iAel\itiiA'!! a peyehial!.rie inpal!.ient. haepH:al faeilit.y, wl<liel<l 111eet.e 
~he fellewiH'!I erit:eria• 

(i) i~ aae a medieaia iApat.ien~ \i~ilieaeien raee ef a~ 
lease BAB B~aHBard devia£ieR 8S8'#e eae llle&R IIIBBisaia iRpat.ieA~ 
ttt.ilil!at.ieR :Pa~e fe:p all heepi:t.ale reeeiviRg medieaili paymeAee 
itt ~be et:aee 1 er a lew ifteeme ttt:ilisa~ieR ra~e eueeediR'!I 25 
pereeA~7 

( ii) llf'ban lteepieale lllllet have a~ lease e'A'B el9et:e~rieiafte 
·,defi s~aff !"l'ivileol}ee \lite aa•.-e a§'reed ~e l"reviae el!!e~e~l'ie 
ser•.-iees ~e medieaia pat:ieAee, R~tral lteepHsale 111\ist have at 
least twe !"fiysieiatts wita eeaff pl!'i, ile'!lee ee perf sRI """ 
emergettt. el9s~et:£ie pl!'eeeduree 'A'fie aave agreed ee previae 
ese£e£rie eer·Tieee t:e •eaieaid reeipieRt:e 7 aRB 

(iii) e~tbeeet;ieR (ii) deee Ret: apply t:e Aeepit:ale wAiSAI 
(•'<) ser-. e ittpat:iettt:e 'A'fie a:~"e preaemiRaR~ly iRdividuale 

llfllier 18 years e! ager er 
(B) lie Ret effel" nen e•er'!leftt: ebe~e~:~"ie eerviees ae e! 

Deee•be:~" 21, 198?, 
(e) "Ueaieaia iflpat:ieflt: ut:ilisa~ieft l"at:e" meaRs the 

beepital 1 s pePeettt:age l!'a'l>e eempat:ed by siviliifi'J the ~e~al AUIIIber 
ef 111edieaiEi iftpat:ieflt. says in 'l>fie fiee19it:al 1 e fieeal year 19y ~ae 
tet:al RUIIIser ef t)te beepi~al 1 s il'll91!1tieflt says iR t.l'lat; same 
periea. 'l'be pePiad ~tsed ~ill be t:be •est l"eeettt ealet~aaP year 
!e:~" whiea fil'lal eeet l!'Bl99f''5e are a·.-ailal9le fer all bespital 
19PBviae:~"e 1 il'lel~tliifl!l' psyeltia>e:~"ie iflpat.ieflt: aee19ital faeilit:iee. 

(t:) ":be\J ifteeme ~:~tilieat:iefl raten is t.ae pe:~"eefltai!Je rate 
eeap~~ed as fellewst 

(i) (A I B) fG I (D/E) wl\ei"BI 
(A) 11 A'' ie t.i'le t.et.al medieaid !"I!IY!ftBI'It.e t:e t:be lteepit:al fal" 

f!at:ient eer'liees ifl t:lte bespit:al 1 e fieeal yearr 
(B) ''B" is t:be easa attbeiaiee reeeivea aireet:l} fPelll e~at.e 

aRe leeal '!!'" 'erl'lmeR~e tar pat.ieflt eerviees ifl t:be beepital Is 
fiseal yearr 

(S) "C" ie tlte t:et:al l!'evefl~tee sf t:be bBB!"ital fer pat:ieHt 
eerviees, iflel~tdift'!l t:ae aiiiBt~ftt ef etteb easb eubsieiee iR tbe 
fieepit:al 1 B fieeal yearr 

(9) "9" is the t.etal beel"i~al ehargee fer iR!"atient. bespi 
t:al eer•,.iees att;l!'is~ttable t:e efiarHsy ea:re itt t:be beepit:al 1 e 
tiseal year. 'l'ltie ameuRt. eaall fiBt ittelaae eefttraet:ual 
allewatteee afla dieeeal'l'l>s (et:fie£ ~ban fel!' ittEii'!JeRt. patiet~t.e Re~ 
eli§'il!!le fer pul!!lie assiet:aHae), aRe 

(E) "S" is t.ae beepit.al I e tet:al eba:~"i!Jee fer iRpat.iettt 
i'leapit.al eel!'" ieee ift t:i'le lteepi~al 1 s fh•eal ) eel!', 

( ii) 'i'be abeve ameants usee ill ~i'le fer111ula mliet ae fre!ll 
t:be i'lespital 1 s meet: Peaeftt- fieeal yea£ fel!' '"'i'liei'l ees~e fia~·e beeR 
se~t:lea • .. ·iti'l tae eepart:ment., 
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(!!) "UFba" Elespital" meafls afl ae!lte ea't'e aespital tflat is 
leeatea · .. ·ithiR a met:r?epelita" statistieal area as EiefiAeEI by the 
feaeral eJ£ee!ltive effiee ef maAal!'fellleflt af!a b!!EIEJet, 

(v) 11 R!!:r?al neef'ital" meaRs aR ae!lte saFe heepital tt.at is 
.. st lseatea "ithifl a l!let:r?epelitaR etatietieal al!'ea as EiefiRea b~· 
the feael!'al eMee!ltive etfise sf l!lal'lal!'feiBeRt aREi b!laEJet. 

(3) Medicaid payment is not allowable for services 
provided in afl iRf>atieRt peyehiatrie heepital that Eie Ret meet 
tae Eiefinitiefl sf ae!lte ps)ehiatFie inpatieflt saFe set fer~h iR 
h'U! ~6.12.599(2) (l;) el" fe:r? servieee previae!! iR a residential 
treatment facility that do~ not meet the definition of residen­
tial psychiatric care set forth in ARM 46.12.590(2) (±i). 

Subsections (4) through (5) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

46. 12. 591 HIPNf'Illti'F PSYC!HA'fRlC RESIDENTIAL TREATMENT 
SERYICES, PARTICIPATION REQUIREMENTS Ill These require­

ments are in addition to those contained in ARM 46. 12. 301. 
through 46.12.309. 

(~~) Providers of iRpatieRt psyefiiatFie residential 
treatment services are eligible for reimbursement under the 
Montana medicaid program if they meet the following require­
ments: 

(a) maintain a current license as a fiespital er a 
residential treatment facility under the rules of the department 
of health and environmental sc1ences to provide iRpatieRt 
residential psychiatric ser•#iees ~. or, if the provider's 
facility is not located within the state of Montana, maintain a 
current license in the equivalent category under the laws of the 
state in which the facility is located; 

(b) maintain a current certification for Montana medicaid 
under the rules of the department of health and environmental 
sciences to provide iRpatieRt residential psychiatric Ber•,•iees 
care, or, if the provider's facility is not located within the 
state of Montana, meet the requirements of subsections (fig) and 
(4.!:!); 

(c) maintain a current agreement with the department to 
provide inf>atieRt psyehiatrie residential treatment services, 
including a provider enrollment form, or, if the provider's 
facility is not located within the state of Montana, maintain a 
current provider enrollment form with the department's fiscal 
agent; 

Subsections (1) (d) and (1) (e) remain the same in text but 
are renumbered (2) (d) and (2) (e), 

(f) tor providers maintaining patient trust accounts, 
insure that any funds maintained in those accounts are used only 
for those purposes for which the patient, legal guardian, or 
personal representative of the patient has given written 
dele~atieR authorization. A provider may not borrow funds from 
these accounts for any purpose; 

(<j) fe~ hes,.ital f!l!'e"iEieFS! 
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(i) eemply 'A'it.h 42 eFR seet.iefts 482.1 tllrBil'Jft 482o62 aftll 
meet. t.lle reqlli~emeflt.s ef eeet.iefl 186l(f) sf tile Seeial Seellrit.y 
Aet, whiell a~e teseral reOJillat.iefte sfls statllt.ee set.tiflOJ fert.h 
reqllirB~~~eltt.e fe!' peyesia'eri:e lleepi:t;aleo 'i'fte llepar'e!lleftt. llereey 
aElept.s aHEl ifleerpepat.es 19y refe~e~tee t.he abe oe eit.eEl re~lllat.ieRs 
;:uul statlltes, espies sf tlleee f'eOJilla'EisRe afld st.a'Eat.es may 19e 
ebtai~ted frsm the Bepar'Emeftt. et &eeial aftd Rehal9ili'Ea'EieR 
Gef'Yieee, p,o, Bell 4219, 111 SaRdere, lleleHa, K'i' 59694 4219, e!' 

(ii) 19e aeef'eElitea 19y t.lle JsiHt ee-iseiel'l BFI Aee!'eEli:ta 
t.iefl et llealth eaf'e O~OJaRieatiefle (JSI.HO) er any etllep ef'OJafti 
eatiefl ElesiOJRat.es b~ t.he eeere'\;ary et t.he YHited States 
Elepartill<eJ\t ef healt.ft and hlllllafl serYieee ae sllt.fteriBed t.e 
aeeredit peyehiat~ie heepit.als fef' medieaid part.ieipatiBR• 

(fig) fer reeideJ\t.ial t;reatmeRt. faeilit.y preYidere 1 19e 
aeeredit>ed maintain accreditation as a residential treatment 
facility by the Joint Commission on Accreditation of Health Care 
organizations (JCAHO) or any other organization designated by 
the secretary of the United States department of health and 
human services as authorized to accredit iflpatieflt peyeaiatrie 
faeilit.ies, iftellldiR~ residential treatment facilities, for 
medicaid participation; 

(-ich) fer hesf!ital pl'aYiliePs eleetift~ te meet. t;ae l!'eqttil'e 
11\el'lt ef saeseetiel'l (§) (ii) l'atae!' t.hal'l (~) (i) a111i fel" all 
FesiEleRtial tFeat.meRt faeility ~re~idef'B, submit to the 
department prior to receiving initial reimbursement payments and 
thereafter within 30 days after receipt, all accreditation 
determinations, findings, reports and related documents issued 
by the accrediting organization to the provider; 

(~i) provide iRpatieJ\t residential psychiatric sef'Yiees 
care according to the service requirements for individuals under 
age 21 specified in Title 42 CFR, part 441, subpart D (October 
1, 19921, which is a federal regulation which is herein incorpo­
rated by reference. A copy of these regulations may be obtained 
through the Medicaid Services Division, Department of Social and 
Rehabilitation Services, P.O. Box 4210, 111 Sanders, Helena, MT 
59604-4210; 

<*il agree to indemnify the department in the full amount 
of the state and federal shares of all medicaid iftt!atieflt 
ps-yehiat.pie residential treatment reimbursement paid to the 
facility during any period when federal financial participation 
is unavailable due to facility failure to meet the conditions of 
participation specified in seet.iett 1B61(f) ef t.he Seeial 
Seell!'it.y Aet these rules, or due to other facility deficiencies 
or errors. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

46.12. 592 INPl1<'FIBtl'f PSYCIIIA'l'RIC RESIDENTIAL TREATMENT 
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(b) medicaid allowable costs per day as eieserieeei ifl 
sl!eseet:iefl (2) determined in accordance with this section, 
subject to the ceiling eieseribeei established in !hi§ ~section 
(5)1 er, if applieaele,. 

(e) ~he meeiieare rate. 
(2) Allowable cost will be determined in accordance with 

generally accepted accounting principles as defined by the 
American institute of certified public accountants, subject to 
the provisions of the healt:h iRBiiraRee maRual 15 (IIHI 15) 
medicare coverage issues manual CHCFA-Pub. 151 except where fur­
ther restricted in this administrative rule. The department 
hereby adopts and incorporates herein by reference the ~ 
medicare coverage issues manual lHCFA-Pu~, which is a 
manual published by the United states department of health and 
human services, social security administration, which provides 
guidelines and policy to implement medicare regulations which 
set forth principles for determining the reasonable cost of 
provider services furnished under the Health Insurance for Aged 
Act of 1965, as amended. A copy of the~· medicare coverag£· 
issues manual (HCFA-Pub. 15} may be obtained through the 
Medicaid Services Division~ Department of Social and Rehabili­
tation Services, Meeiieaid Services DivisieR, P.O. Box 4210, 111 
Sanders, Helena, Montana 59604-4210. 

(a) Return on equity capital sfta±± is not ee an allowable 
cost. 

(b) Bad debt expense sfta±± is not 9e an allowable cost. 
(c) Educational and vocational training costs are not an 

allowable cost except to the extent such costs qualify for 
federal financial participation under the provisions of 42 CFR 
441.13(bl, as amended effective December 21. 1992. 

(3) Providers located within the state will be reimbursed 
on an interim basis during the provider's fiscal year, subject 
to retrospective settlement according to these rules. The 
interim rate will be a percentage of customary charges as 
determined by the department. The percentage shall be the 
provider's cost to charge ratio determined by the department or 
its designee based upon the provider's most recent cost report 
and according to medicare principles as limited by these rules. 

(a) Reimel!!'semeRt "ill be maeie te a !3!'e·;ieie!' fer )"eser-.•if!OJ 
a beei •a•fiile ~he !'eei13ieAt is tempe!'arily abseAt if the !'eeifl 
ieAt' s f'laA sf eare f'FB'rieies far thel"af'el!tie ha!Be •;is its, " 
tetal ef 2~ ~ays aRRI!all) will ee allewed fer ~hera13e1!~ie heme 
.isi~s. '!'he previeiel" is respsfteible fel!' RetifyiAEJ the eiepart 
lfter;t eft a fs!'lft f'!'SVi~e~ by ~he departRteAt wher; a resieief!t lea•1es 
~fie faeili~y fer a therapel!t:ie heme visit. ReimelirSelfteRt: fer 
therapeutie helfte visits ·,{ill r;et be alle•wed I!Rless ~fie fel"lll is 
tile~ witk tfie eiepartmen~. hbsef!ees are res~l!'ie~ed te ftB 111ere 
~han 7 2 eef!seel!tive hS\lo!'e fle!" aasef!ee' LeflljSt hel!rs !'e!" aeseflee 
Hu>y be alle•,.•eei if ~etel"llliRea 111eaieally aflp!"eflriate aRd pl"ior 
a~o~thel"iBeei ey the aireeter et the ~e13art:RteRt er fiis aesiEJnee. 

(4) Reimbursement for services provided to medicaid 
patients ey f'Feviders in facilities located outside &£ the stat.e 
of Montana will be limited to the~ lesser of: 
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(a) 60\ of the provider's usual and customary charge or, 
upon submission of adequate financial documentation reflecting 
the facility's costs and charges, a lessor or greater rate 
determined by the department in accordance with ~heee ~~lee ~ 
46.12.592; 21" 

(b) ~he medieare pe~eeftt:a~e ef e~e~emar~ ehar~est er tb& 
provider's medicaid rate for the same period oaid by the state 
in which the provider's facility is located. 

(e) the medieaid ~a~e eeeabliehed ~Rae~ tohe respeetoi ... e 
s~atoe'e meaieais pe~~lat.ieflso 

(5) :Reime~l!'eemeflto toe pPe.,.iaePe will be e~ejee~ toe a 
eeilifl~ Bfl 61\e ra~e ef iflel!'eaee sf epe!!'at.ifl~ eee~e per day fe~ 
eepvieee that will ee reee~flieea ae l!'eaeettable fe~ p~rpesee ef 
aet.e~iflifl~ medieaia reime~rsemett~. 

(a2) The provider's base period will be the first 1Yll 12-
month cost reporting period ending after June 30, 1985. liQ 
e11~eptions to this rule will be granted and the exception 
provisions contained in the HCFA-Pub. 15 and medicare regula­
tions do not apply for purposes of determining the base oeriod 
under these rules. 

Cal For providers previously participating as hospital 
piQviders which convert their facilities to residential 
treatment facilities. the base period shall be the providers 
first full 12-month cost reporting period of participation in 
the Montana medicaid program as a residential treatment 
facility. 

Cbl Base period costs will be determined on a per dav 
~ 

!cl Base period operating cost$ exclude the cost$ of 
malpractice insurance and capital-related costs described in 42 
CFR 413.130 !October 1. 19921. which is a federal regulation 
which the department hereby adopts and incorporates by refer­
ence. A copy of the cited regulations may be obtained through 
tb~ Medicaid Services Division, Department of Social and 
Rehabilitation Services. P.O. Box 4210, 111 Sanders, Helena. MT 
59604-4210. 

(61 Reimbursement to providers for all periods subsequent 
to the base period will be subject to a ceiling on the rate of 
increase of operating costs per day for services tbat will be 
recognized as reasonable for purposes of determining medicaid 
reimbursement. 

(Pg) Ceilings established under this section will be 
applied to all full 12-month cost reporting periods that follow 
a base period as described in subsection (5)+at. For purposes 
of determining base period reimbursement, allowable cost shall 
be determined in accordance with subsection C2l. without 
application of the ceiling established in this section. 

(e!,!) ceilings established under this section will not 
apply to cost reporting periods of fewer than 12 months that 
occur along with a change in operations of the providers as a 
result of changes in ownership, merger, or consolidation. 
However, ceilings will apply to cost reporting periods of fewer 
than 12 months which result solely from the approval of a 
provider's request for a change in accounting cycle. In the 

8-4/29/93 MAR Notice No. 46-2-739 



-653-

case of such periods, the applicable percentage rate of increase 
will be adjusted downward by a monthly factor corresponding to 
the annual percentage rate to reflect fewer months. Ceilin~s 
estoaelisfieEi 1mEier l'.:fiis seel'.:ien will af!f!l} t;:e east;: reperl'.:in~ 
perieEie sf ~!"eater tofian 12 ~efltfie with tfie f!C£eenta~e Fate sf 
ineFease aEij~stoeEi !ipwarEi ay a ~entely faetsr esl"l"espsnEiin§ t-o 
t-fie annlial pereent-a§e l"ate te reflect t-ee aaEiil'.:ienal ~enthe. 

(Ei.Q) The cost per day ceiling established under this 
section applies to operating costs incurred by a provider in 
furnishing inpatient services. These operating costs exclude 
the costs of malpractice insurance and capital-related costs 
described in 42 CFR 413.139, weieh is a feEiel"al reqtilat-iel'l which 
the Eiepart-ment hereby aEiepts anEi ifleerperates by reference. A 
eepy ef the eit-ea re§lilatiens me}' be eetaiAeEl tfireuEJh tfie 
Elepartmef!t of Seeial ana Rehabilitat-ion Services, MeEiieaiEl 
SerYieee Divisien, P.o. BoK 4219, 111 SanElers, Helena, M'P 596fl~­
~ subsection (51 (c). 

(eg) Base period operating es;osts and subsequent operating 
~ subject to the ceiling as described in slieseetieA (5) (Eir 
~ this ~section will be determined on a ~ per day basis. 
Allowable medicaid costs as defined in subsection (2) will be 
di vtded by the total number of medicaid inpatient days to 
determine the cost per day. 

(~e) The tar§et rate maximum increase percentage for each 
ealenaar }ear provider's cost reporting period will equal the 
prospectively estimated increase in the market basket index for 
tl'tat calendar }Car hospitals and hospital units excluded from 
the medicare prospective payment system. most recently publisheq 
in the federal register prior to the start of the provider's 
cost reporting period. The market basket index is a hospital 
wage and price index that incorporates ap~repriately approxi­
mately weighted indicators of changes in wages and prices that 
are representative of the mix of goods and services included in 
the most common categories of inpatient hospital operating cost 
subject to the ceiling as desoribeEi in SlibseotisA (5) (d) ef 
established under this subsection. Xhe maximum increase 
percentage is not the upper limit set forth in the federal law 
commonly referred to as the Tax Equity and Fiscal Responsibility 
Act (TEFBAl update factor. 

{~1) For each provider a ceiling will be established on 
the reimbursable operating costs per day of that provider. The 
ceiling for each 12-month cost reporting period. which is the 
maximum medicaid allowable cost per day, will be set at a tar§et 
a~s~nt determineS as follows: 

{a) For the first 12-month cost reporting period to which 
this ceiling applies, the tal"EJet ame~nt ceiling will equal the 
provider's allowable operating cost per day for the provider's 
base period increased by the tarEJet )"ate maximum increase 
percentage for the subject period. 

(e) In eale~latin§ toee base perieEl eperatin~ east per Elay 
t-l'te nu~aer of aays shall be tfie ~reater of: 

(i) aet~al days ef sel"Yiee, er 
(ii) aays ef serviee representinEJ 88% ~tilieatien. 
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(eil) For subsequent 12-month cost reporting periods, the 
~aP~e~ ameaRt ceiling will equal the provider's ~ar~et ameaR~ 
ceiling for the previous 12-month cost reporting period 
increased by the tap~e~ pate maximum increase percentage for the 
subject cost reporting period. 

(~~) The ~aP~et rate maximum increase percentage increase 
applicable to each 12-month cost reporting period will be used 
to determine the ceiling on the allowable rate of cost increase 
under this section. 

(a) lifteR a east Fepel"tinCJ pePiea spttfts pel!'tiefle ef hie 
ealeftaal!' years, aR apprepriate )'l"erat.ea pel."eent:ao:Je Pate will ee 
ealeelatea eased en the paeliehea ealenaal!' year pereenta~e 

~ 
(b~) The applicable taPCJet l!'aee maximum increase percent­

age will be as specified in subsection (6) Cel. the prespeetiwely 
deteAtiHeEI f'!Bl!'SeHta~e )'Hblie8ea BY the federal ftealtft eape 
fiflaneiR<:! aamiRistratien (HE:FA) , UGFJ, will paelish ql!aPteFly 
"FeEiePal Reo:Jieter" !'let ieee, BeCJiftftlrtCJ ifl 198 3, ifleladiftCJ t8e 
applieaele eeti111ate ef t.8e marlEet basiLet. Pate ef iflereaee IliAd 

t8e reealtii'ICJ tal"o:Jet: Fate pePeeflt:a~e tel" t8e fle~Et tMe ealel'\Eial" 
~ The t:aro:Jet: pate maximum increase percentage for each 
provider applicable for the beginning of the provider's cost 
reporting period7 will be applied prospectively, aftd will ee 
JlFBPated, ifl aeeerdaftee wit:8 eaeeeet:ieA (7) (a) ef t:8ie see~iefl, 
but will not be retroactively adjusted if the actual market 
basket rate of increase differs from the estimate. eepiee ef 
t8e federal Pe~ist:er Aetiees may ee ebt:aiAed t8reYCJh t8e 
Departmeftt: ef Seeial afld Resabilit.atieA Sel!'vieee, Keaieaie 
GeP,•ieee Di•,•isiEm, p,o, BaM 4i!19, 111 GaAdere, IleleAa, Uen~aAa 
5969 I 4i!Hh 

(~2.) At the end of each 12-month cost reporting period 
subject to this section, the provider's allowable medicaid cost 
per day is compared with that provider's ~aF~et ameun~ ceiling 
for that period. 

(a) The provider will receive the ~ allowable 
medicaid cost per day or the provider's taro:Je~ a•euft~ ceiling 
amount for that period, whichever is less. 

(b) Exceptions to the ceiling on the Pate sf operating 
cost increases may be allowed as described in 42 CFR 413.40(g) 
(October L 19921 which is a federal regulation which the 
department hereby adopts and incorporates by reference. A copy 
of the cited regulations may be obtained through the Medicaid 
Services Division. Department of Social and Rehabilitation 
Services, Heaieaid Ge~·ieee Divieieft, P.O. Box 4210, 111 
sanders, Helena, MT 59604-4210. Requests for exceptions must be 
submitted to the department in writing along with supporting 
documentation. The department will determine whether the 
provider is entitled to an exception and will notify the 
provider in writing of its determination. 

(c) Providers will receive no TEFRJ\ incentive payment:; 
even though costs per day may be less than the ceilings estab­
lished. 

(d) Providers will receive no reimb\lrsement for costs 
incurred in excess of the ceilings established under this rule. 
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(9) DiSJ'FBpertieAat.e share heeJ'itale shall reeei·~e--ttfl 
aaaitieAal paYffleAt ame~At e~~al te the ~cea~et ef ~he hospital's 
rate times the aaj~etmeAt pereeRta~e ef• 

(a) ~ pereeRt fer r~ral heepitals, aRd 
(lil) 5 pereeAt fer ~reaR hespitale haYifl~ lese thafl ~ 

beds-.-
(10) For purposes of calculating allowable capital costs 

for purposes of reimbursement in all cost reporting periods, the 
number of days of service shall be the greater of: 

(al actual days of service; or 
(b) days of service representing 80% occupancy. 
(11) Reimbursement will be made to a provider for 

reserving a bed while the recipient is temporarily absent only 
it: 

l.9..l.. the recipient's plan of care provides tor therapeutic 
home visits; 

(bl the recipient is temporarily absent on a therapeutic 
home visit; 

lcl the recipient is absent tram the provider's facilit~ 
for no more than 72 consecutive hours per absence, unless .tD.~ 
department determines that a longer absence is rnedicall_y 
appropriate and has authori~ed the longer absenc~ in adv~L 
the absence. 

(12) No more than 24 days per recj,pient in each rate yeaL 
~ill be allowed for thehapeutic home visits. 

( 13) The provider must submit to the department • s medicaid 
services division a reguest for a therapeutic home visih_~ 
hold. on the appropriate form provided 2Y_the department, within 
90 days of the first day a r~nt leaves the facility f2L-A 
therapeutic home visit. Reimbursement for therapeutic hQroe 
visits will not be allowed unless the properly completed form is 
filed timely with department's medicaid services division. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

4 6. 12.593 J)IP,"t'l'IEn'l' P6YCIIIA'FRIC RESIDENTIAL TREATMENT 
SERVICES. COST REPORTING AND AUDITS Subsection (1) remains 

the same. 
(a) C.eRerally aeeeptcea aeee\iAtin~ priAeiples shall ee ~tsea 

ey each previaer te reeera aRd repe!'t eestcs, As part ef the 
east repert these casts will ee adj~etea iR aeeerdaRee with 
these r~les te determiRe inel~aaele eeetcs. The facility must 
record and report costs in accordance with these rules and 
generally accepted accounting principles as defined by the 
American institute of certified public accountants. The 
facility must maintain appropriate accounting records which will 
enable the facility to fully complete tpe cost r~Rort ip th~ 
form reguired by the department. 

(b) Providers must use '!'the accrual method of accounting 
shall ee Cl!lf3leyed for :recording and reporting costs, except 
that, for governmental institutions that operate on a cash 
method or a modified accrual method, such methods of accounting 
will be acceptable. 
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(c) Cost finding means the process of ~llee~toiH'!J ~ftci 
"J':'el!'at;in!J redistributing the data derived from the accounts 
ordinarily kept by a pPs'liciel!' facility to ascertain its costs of 
~ various services provided. Cost finding is the resolution 
of the costs by allocation of direct costs and proration ot 
indirect costs. In preparing cost reports, all providers efta±! 
~t;iliee myst use the methods of cost finding described at 42 CFR 
413.24 ( 1991) which the department hereby adopts and incor­
porates herein by reference. 42 CFR 413.24 (1991) is a federal 
regulation setting forth methods fer alleeat;iH'!J eest;s Of cost 
finding. A copy of the regulation may be obtained from the 
Medicaid Services Division, Department of Social and Rehabilita­
tion Services, P.O. Box 4210, 111 Sanders, Helena, Montana 
59604-4210. 

(d) Provider costs ~ must be reported based upon the 
provider's fiscal year using the financial and statistical 
report form provided by the department. The use of the 
department's financial and statistical report form is mandatory 
for participating facilities. These reports efta±! :llm§t be 
complete and accurat~~ *lncomplete reports or reports contain­
ing inconsistent data will be returned to the provider for 
correction. The dePartment will not accept or use for any 
purpose a cost report for any period greater than 12 months. 

(i) Cast; repept;s m~st; ae filed wit;hin 9Q ci~ys sft;el!' t;he 
eRd Elf t;fte JII!'BYicieP' 9 fiseal yeal!' • The Provider JDUSt file its 
cost report and supporting documents with the department witbin 
90 days of the closino date of its fiscal year. 

( ii) In the event a provider does not file Q complete 
cost report complying with these rule~ within 90 days of the 
closing date of its fiscal year, er files an ineemplaee eest; 
repe~ 1 an amount equal to 10 percent of the provider's total 
reimbursement for the following month shall be withheld by the 
department. If the report is overdue or incomplete a seeend 
mBff&ft for more than 30 days, 20 percent shall be withheld. For 
each succeeding ~ 30 days the report is overdue or incom­
plete, the provider's total reimbursement shall be withheld. 
All amounts so withheld will be payable to the provider upon 
submission of a ea.ple~e snci aee~l!'a~e cost report wnich complies 
with these rules. Unavoidable delays may be reported with a 
full explanation and a request made for an extension of time 
limits prior to the filing deadline. However, there is a 
maHi~ limit~ of one 30-day extension per cost report. 

liiil FQilure to submit Q cost report will result in 
recovery by the department of all amounts paid by the department 
tor the fiscQl year covered by the cost report. 

(-i-i+JJ!:) Cost reports &ftaH lllJ!2.t be executed by the 
individual provider, a partner of a partnership provider, the 
trustee of a trust provider, or an authorized officer of a 
corporate provider. The person executing the reports sftal.± liiY§1 
sign under penalties of false swearing, that he has examined the 
report including accompanying schedules and statements, and that 
to the best of his knowledge and belief, the report is true, 
correct, and complete, and prepared consistent with governing 
laws~ 8fl6 regulations and accounting principles. 
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(e) Records of financial and statistical information 
supporting cost reports sfta±± ~ be maintained by the provider 
and the department for three years after the date a cost report 
is filed, ~ the date the cost report is due or the date upon 
which a disputed cost report is finally settled, whichever is 
later. 

(i) Each provider ~ must maintain, as a minimum, a 
chart of accounts, a general ledger and the following ~~e~tiA~ 
ledgers and journals: revenue, accounts receivable, cash 
receipts, accounts payable, cash disbursements, payroll, general 
journal, resident census records identifying the level of care 
of all residents individually, all records pertaining to private 
pay residents and resident trust funds. 

( ii) 'Pe-·-Buppo~t iAeluEiaele eests, all bBusiness records 
of any related party, including any parent or subsidiary firm, 
~ relateg to a provider ~~ must be available 
at the facility f.&~: au,;Ht. -'!':to support iaeluaaale allowabl~ 
costs,.._ t:J:he owner's or related party's personal financial 
records relating to the facility ~ also must be mafle 
available ~e~ aua~ at the facility to support allowable costs. 
Any costs not so supported will not be iAeluaaale allowable. 

(f) The department or its designee may perform a desk 
review of cost reports and may conduct on-site audits of 
provider records. Audits will meet generally accepted auditing 
standards as defined by the American institute of certified 
public accounts. 

(-i+ii) Cost information as developed by the provider 
~ ~ be complete, accurate and in sufficient detail to 
support payments made for services rendered to recipients and 
recorded in such a manner to provide a record which is auditable 
through the application of reasonable audit procedure§. Ibg 
information which may be used to document costs must ~ 
includes all ledgers, books, records and original evidence of 
cost (purchase requisitions, purchase orders, vouchers, checks, 
invoices, requisitions for materials, inventories, labor time 
cards, payrolls, bases for apportioning casts, etc.) which 
pertain to the determination of reasonable cost. Documentation 
created after the fact will not be sufficient to support such 
~ 

(~ii) All of the above records and documents efta±± must 
be available at the facility at all reasonable times after rea­
sonable notice and subject to inspection, review or audit by the 
department, the federal department of health and human services, 
the Montana legislative auditor, and other app~ep~iate autho­
rized governmental agencies. 

iiiil Upon refusal of the provider to make available aft9 
9£ allow access to the above records and documents, all payments 
made by the department during the provider's fiscal year to 
which those records relate shall be recovered in full by the 
department. Failu~e te eua~it a east repert will ~esult iA 
reea~·er)' by tl'le Elepartment ef all ameu~tts paia ey tl'le aepartmeAt 
fa~ tae fiseal periea ee•erea ay tae east re~ert. 

(g) In addition to the requirements of subsection (ll (f), 
the department may require out-of-state providers to submit a 
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copy of their most recent audit report in those instances where 
the provider has not prepared or is not required to prepare a 
HCFA form 2552. The audit report must have been performed in 
accordance with generally accepted auditing standards as defined 
by the American institute of certified public accountants. 

( 2) 'l'he separl!oaeftE ar ita aesil}l\ee •a) perfe~ a dealt 
~e.ie~ ef see~ reperte al's may esl\s~st eft ei>l!e aYsite et pre 
vide!' ~eeerEis, 01'1 eite aHEiits •ay :&e aaEie te aes\i!'e •.•alidity sf 
reper~s, east aAEi statistieal inferaatien• hYsits ~ill meet 
g-eneFally aeeepted aHditiR~ etal'tdards. hHsite ef previaers' 
east repsrts, fiRaReial Feeerde al'td other pertiAeRt data will be 
adequate te verify <ehat tlhe pre,.ideor" has iPIBlYded enly t:hese 
el!Jisnse items \:hat aFe inelYda:&le eerviees, and \:hat the 
ppevider's iAelHdable oeste aFe Feaeeftable. 

Subsection (3) remains the same in text but is renumbered 
(2)' 

(4) 'l'ae deJ!artmeAt, er its deei~JPlee, vill EietermiAe 
'•'hether e•.·er!"a)'tlleft'E er YndePpa)'tllel'lt l'tas Pes\tlted. '!'he pFS'o'ider 
will be netified ef ~he de~ap~meH\:'e fiAdiAg-s. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-lOl, 53-6-111, 53-6-113 and 

53-6-141 MCA 

46. l2. 595 ItiPA'I'IEII'f PSYCHINPIU€ SEWJICBS, OV5RPA¥1ffitl'l' 
AND ~IBE!ilf'h¥UEtl'l' RESIDEHTIAL TREATMENT SERVICES. COST 
SEITLEMENT PROCEDYRES ( 1) Whe!"e the depaFtmeflt tiriElS that 

aR e~erpa)'ifteftt has eeeYrl."ed, tofte depaPt.Beflt ·,.•ill l'letify the 
ppe•.•ider ef the e•,.erpa)'tlleAt, 

(Z!) llithiR 39 Eia}s at tee day 'eae deparaeflt Re'Eifiee the 
previder 'Ehat a" eveppayweRt eniete, the sepaFt.llleAt 'a' ill aFl'al'lljje 
te !!'eee•o'el." ~ae e••BP~a}"iileft'e by set eff ft'!JI!Ii,.et: a•eY,.te !"aid fer 
medieal aeeietal'tee er :&y repayt~~eftts ley t:B.e l"!!e.,.isep, (3) If 
aft ag-!eeMePlt- has "et l!leeA •eael\ea 1 wit:hiA 3Q says ef l'lotifyiAijj 
tl\e pFe'o'idei" ef the e leFpayt~~en¥., \oillieh pFevidee fer fYll 
l."epa)'tlleRt withil'l 6Q da}le sf t:he everpaymeftt net:iee, the depart 
IIISR'e ~ill i111111ediately eemmense efteet:tiA~ fPslll pate I"BYllleAts ee 
as te eellll"lete reeevery witl\ifl siM'ty (6Q) days fPem the dat:e sf 
t-he iRitial Fequ.est fer pa)'lllent e!" as sesl'l thePeafte:r as 
Jlessi8leo 'l'he eiut~ (6Q) day Feee..,ery JleFied eeifteidee wit:h 
reqYil!'ellleflts sf eeetieA 19Q3(d) (2) sf \:he Sseial GeBYPity het, 
ae ameRdedo '!'his seetieA reqYiFee et:at:ee te Pel"ay \:he teseral 
shaFe ef medieaia ~ayt~~e!'lts withifl eiut:y (69) daye ef detel!'lllina 
t:ieA sf a !Redieaid everpa)'tlleHL Reeevery will :&e ttftdertallel'l 
e••efl thettljjh the J3!'B\ ider Elii!II"Htes if! whale SF it~ Jlal!'t the 
de,.artllleftt Is eleteFIRil'latieft ef \:he 8'•'8l!'f'8)'tiiOf!t. • .. PeqYest fei" 
admiAietrathe reo iew er fair seariflljj shall Ret eAt:itle a 
Jli"B\ ider to Eielay reJiaymeftt ef aA)' e ·el!'paymeAt Eiet:eFBlil'!eel by tae 
liepal'tment. 

( 4) IH t:ae e~·eAt al'l HRdeF13aymet~'e has eeeHrFed 1 the 
sepaFtMeftt oill ~ei!IIB\ti!'Be the ~I!'SViSOl" prempt:ly fsllewiR~ ~he 
depaPtmeAt'e detePBlifla~ieA ef the alftO\tflt ef ~l\e ttftde~paymen~. 

(5) Gettf't ef' asminis<eFa<eive l"f'eeeediA~s fer oelleeeie!'l ef 
everf'aymel'l'e O!' \tf!aeFpa)"'l'<ent shall be es!lllllel'lsed withiA fio.•e yeaFs 
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fellewin§ ~Ae d~e da~e ef ~Ae eri§inal ees~ re~er~ er ~Ae da~e 
ef reeeip~ ef a BB!II~le£e east reper~ wAieAever is la£ep, In ~Ae 
ease sf a reimb~I"BelfteA~ er payment based en fpa~d~leRt infePma 
~iefl, reee•.•ery ef everpaymeAt IRe~· be ~o~ndertaleen at any time, 

(6) 'PAe ame~nt ef afl~ everpaymeR£ eeAstit~tes a debt due 
~Ae eeparement as sf tAe da£e ef iAi£ial re~~est fer paymeAt afla 
may be peee•1ered tl•BI!I afly ~epssfl, party, traReteree, er 
fid~eiary WAe Aas beRefitted tre111 eitAer ~Ae paymeA£ er frem-a 
traRefer sf assees. 

fll For facilities located in Montana. the department will 
perform cost settlements and correct overpayments and underpay­
ments in accordance with the provisions of ARM 46.12.509. 

(2) The department mav determine, through th~t 
settlement process, whether overpayments or underpayments hav~ 
resulted to out-of-state providers receiving Montana medicaid 
reimbursements in excess of $50,000 oer year. Where the 
department performs a cost settlement for an out-of-state 
facility, the provisions of ARM 46.12.509 shall apply. 

AUTH: sec. 53-6-113 MCA 
IMP: sec. 53-2-201, 53-6-111, 53-6-113 and 53-6-141 MCA 

3. The department proposes to revise ARM 46.12.590 
through 595 based on action taken by the 53rd Session of the 
Montana state Legislature which eliminated appropriations for 
inpatient psychiatric hospital services for individuals under 
twenty one (21) years of age. In addition, the department is 
clarifying language in the rule concerning reimbursement for 
residential treatment services. 

The legislature in House Bill No. 2 has eliminated funding for 
coverage of inpatient psychiatric hospital services for 
individuals under 21. These proposed rule changes are necessary 
to implement the legislative action. Individuals who require 
hospitalization to stabilize a severe psychiatric condition will 
be treated in an acute care hospital. Upon discharge, the 
patient may be placed in a less restrictive environment 
including residential treatment centers or other community based 
programs as determined medically appropriate. 

The proposed changes in the rule include: 

1. Educational and vocation expenses will not be an allowable 
cost unless they are required as a part of an individual's 
active treatment program. This change is being made in 
order to comply with the public rule notice published in 
the Federal Register on November 20, 1992 by the Health 
care Financing Administration (HCFA). The federal rule 
became effective December 21, 1992. This change is 
indicated in ARM 46.12.592(2) (c). 

2. The proposed rule clarifies reimbursement procedures for 
both in-state and out-of-state providers. References to 
Medicare rates have been removed from ARM 46.12.592(1) (c) 
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<l.!ld (4) (B) since residential treatment facilities are not 
certified by Medicare. 

J. 'I'he pr·oposed rule defines the establishment of the base 
p·u·iod "lhich is used to .index costs :forward to detennine a 
future rate period. The base period will be the first full 
::.2-month cost reporting period ending after June 30, 1985, 
w.i.th no exceptions. New procedures have been developed for 
«ettling cost report per1ods and adjusting the cost per day 
c;~i.ling which are less than or greater than twelve months. 
Fer facilities which convert from an Inpatient Psychiatric 
Facility to a Residential Treatment Center, the base period 
,n;.l be tche first full t:welve month cost reporting period 
as a residential treatment period. These changes are 
necessary to eliminate confusion with respect to additional 
rules which Medicare addresses and Medicaid does not. 
These changes have been added to ARM 46.12.592(5), 

4. The proposed rule changes the definition ot the ceilings on 
rate increases and the application of the ceiling to the 
cost report for rate setting. The proposed rule removes 
references to "target rate percentages" and replaces the 
term with "maximW!I increase percentage". Clarification has 
been added to delineate that the market basket index will 
be used and not the limit in the Federal Tax Equity and 
Fiscal Responsibility Act (TEFRA). The department has 
determined that the market basket index for hospitals and 
hospital units excluded from the medicare prospective 
payment system is the most appropriate inflationary index 
to apply for cost containment purposes. The changes are 
indicated in ARM 46.12.592(6). 

5. The proposed rule change removes the eighty percent 
occupancy requirement frolll operating costs. The eighty 
percent occupancy requirement will be applied to property 
costs only, however, it will be applied for all cost 
reporting periods. This change is necessary to ensure that 
Medicaid does not pay for certain capital costs of under 
citilized facilities. This change is stated in ARM 46.12,592 
DO) (b). 

6. A definition of occupancy has been added to prevent 
confusion over whether occupancy should be based on the 
;,umber of beds the facility has staffed and maintained or 
the number of beds available in the facility. The proposed 
nile has also been clar it ied to state that incentive 
p:t:,tments which ar(: .nlL:;wable under TEFRA, "Will not .be paid~ 
Occup,wcy ~s de:t:ined in ARM 46.12.590(2) (o) and the 
excluslon of TEFRA u; stated in ARM 46.12.592(6)(e). 

7. References to disproportionate share hospital (DSH) 
payments are being removed from the rule since residential 
treatment centers are not eligible to receive DSH payments. 
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This information was previously defined in ARM 46.12.590(2) 
(r) and implemented in ARM 46.12.592(9). 

B. ARM 46.12.593 explains the cost reporting requirements of 
the facility. The rule indicates that cost must be 
reported in accordance with generally accepted accounting 
principles as modified by the Health Care Financing 
Administration Publication 15 or as modified by this rule. 
The rule clarifies reporting and filing requirements for 
the cost report by the facility. 

9. ARM 46.12.595 redefines the cost settlement process. 
Rather than duplicating the inpatient hospital cost 
settlement rule, the department has referred back to this 
rule for consistency. Also the proposed rule includes a 
new cost settlement provision which will allow the depart­
ment to cost settle with out-of-state providers receiving 
more than $50,000 in medicaid reimbursement. These changes 
are necessary to enable the program to recover any exces­
sive payments. 

In summary, the proposed rule changes implement the action taken 
by the 1993 Legislature to eliminate inpatient hospital 
psychiatric services while retaining residential treatment 
services. The proposed rule also changes the rate setting 
methodology, establishment of the base period, indexing of 
operating costs, cost reporting and cost settlement processes. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 27, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer Director, Cia and RehatJilita__: 
tion Services 

Certified to the Secretary of state ___ A~p_r_i_l_l~9 __________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1226, 
46.12-1229, 46.12.1231, 
46.12.1235, 46.12.1237, 
46.12.1243, 46.12.1246, 
46.12.1249, 46.12.1258 and 
46.12.1260 pertaining to 
medicaid nursing facility 
reimbursement 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.1222, 
46.12.1226, 46.12-1229, 
46.12.1231, 46.12.1235, 
46.12.1237, 46.12.1243, 
46.12.1246, 46.12.1249, 
46.12.1258 AND 46,12.1260 
PERTAINING TO MEDICAID 
NURSING FACILITY 
REIMBURSEMENT 

1. on May 21, 1993, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
services Building, 111 sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.1222, 46.12.1226, 46.12.1229, 
46.12.1231, 46.12.1235, 46.12.1237, 46.12.1243, 46.12.1246, 
46.12.1249, 46.12.1258 and 46. 12.1260 pertaining to medicaid 
nursing facility reimbursement. 

2 . The rules as proposed to be amended provide as 
follows: 

46.12.1222 DEFINITIONS subsections (1) through (B) remain 
the same. 

{9) "Licensed to non-licensed ratio" means the ratio 
computed when the sum of all hourly registered and licensed 
practical nurse wages, including benefits, paid or accrued by 
all providers 1 as iaeH>Eities ey tfie aeperi!illeH'E iH i~e ear·.·ey ei 
pPeviaere tel!' Ute llleH1!i'! ef Mareh ifl t:fte llles1! BIJl!'reM ye~, 
divided by the total number of registered and licensed practical 
nurse hours iftelaaea iA 1!1!\e sYrvey, is divided by the sum of all 
hourly nurse aide wages, including benefits, paid or accrued by 
all providers, as iaeH>tifiea sy 1!he Eiepar1!meA1! ifl i1!e s~e~ at 
pl!'e • illel!'s fer ehe lllBH1!ft ef Mereh il'l t!he !IIese eQrreflt. yeap 1 
divided by the total number of nurse aide hours iftelYded iB t.he 
9\H'¥eY· 

(a) The licensed to non-lic§nsed ratio will be compyted 
using information from the most recent cost report on file ~s of 
April 1 immediately prior to the rate year. or if the hourly 
component of such information is not available from the cost 
report. from the staffing reports filed pursuant to ARM 
4 6. l?. 12 3? tor the period corresponding to thi cost report 
period from which wage and benefit information is used to set 
the ratio. If the necessary information for a particular 
facility is not available frQl!l a cost report and/or staffing 
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report. the wages, benefits and hours from that facility will 
not be used to set the ratio. 

Subsections (10) through (14) (e) (xxi) remain the same. 
(xxiil personal hygiene items and services. including but 

not linti ted to: 
CAl bathing items and services, including but not limited 

to towels. washcloths and soap: 
!Bl hair care and hygiene i terns, including but nQ:Lli..m.il.§.d 

to shampoo, brush and comb; 
(Cl incontinence care and sup~ 
(D) miscellaneous items and services, including but not 

limited to cotton balls and swabs. deodorant. hospital gowns, 
sanitary napkins and related supplies. and tissues: 

(El nail care and hygiene items; 
(f) shaving items, including but not limited to razors 9Dg 

shaving creme; 
IGl skin care and hygiene items. including but_not li.l!!.iteg 

to bath soap. rnoisturing lotion. and disinfecting soaps or 
speciali~ed cleansing agents when indicate~~~~~l 
skin problems or to fight infection; £Dd 

(Hl tooth and denture care itemp and services. incAuding 
but not limited to tooth~tootnbrush. floss, dentur~ 
cleaner and adhesive; 

subsections (14) (e) (xxii) through (xxix) remain the same in 
text but are renumbered (14) (e) (xxiii) through (xxx). 

(xxxl) tfte fellewi~~ over-the-counter MeaieatieAs drugs 
(or their equivalents), including but not limited to: 

Subsections (14) (e) (xxx) (A) and (B) remain the same in text 
but are renumbered (14) (e) (xxxi) (A) and (B). 

(C) cough syrups; 
Subsections (14) (e) (xxx) (C) through (C) (V) remain the same 

in text but are renumbered (14) (e) (xxxi) (D) through (D) (V). 
IEl vitamins. multivitamins. vitamin supplements and 

calcium supplements; and 
IFl nasal decongestants and antihistamines; 
Subsections (14) (e) (xxxi) through (xxxix) remain the same 

in test but are renumbered (14) (e) (xxxii) through (xl). 
Subsections (14) (f) through (20) remain the same. 

AUTH: 53-6-!1~ MCA 
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA 

46.12.1226 NURSING FACILITY REIMBURSEMENT (1) For 
nursing facility serv1ces, other than ICF/MR services, provided 
by nursing facilities located within the state of Montana, the 
Montana medicaid program will pay a provider, for each medicaid 
patient day, a per diem rate determined in accordance with this 
section, minus the amount of the medicaid recipient's patient 
contribution. The per diem rate shall be subject to the maximum 
leveL if any, specified in subsection§ (3) through (3) (c). 
Except as provided in subsection (4), the per diem rate is the 
sum of the following components: 

Subsections (1) (a) through (3) (a) remain the same. 
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Cbl A provider's per diem rate for rate years beginning on 
or after July 1. 1993 shall not be subiect to any minimum or 
maximum amount of increase from the provider's previous rate or 
previous average rate. 

Cc) A provider's per diem rate effective July 1 of the 
rate year shall not exceed the provider's per diem private pay 
rate for a semi-private bed, as specified by the provider in the 
department's survey of private pay rates conducted annually 
between April 1 and July 1 prior to the rate year. Providers 
who do not respond to the department's survey by July 1 of the 
rate year. will be subject to withholding of their medicaid 
reimpursement in accordance with ARM 46.12.1260, 

Cil upon request. providers must provide tbe department 
or its agents with records and information regarding the private 
pay rates charged to residents. If tne department determines 
after desk review or audit that the provider's private pay rate 
has decreased from or that the provider has in fact customarily 
charged private paying residents less than. the rate specified 
in the department's survey described in subsection Ccl. the 
department will decrease the provider's medicaid oer diem rate. 
retroactive to July 1 of the rate year. to the amount of the 
degreased or actual private pay rate customarily charged to 
private paying residents during the rate year. and any overpay­
ment will be collected as provided in ARM 46.12.1261. 

Ciil The medicaid per diem rate will not be increased as 
a result of increases in private pay rates from the private pay 
rate specified ip the department's survey described in sub­
section Ccl. 

Subsections (4) through (13) remain the same. 

AUTH: 53-6-113 MCA 
IMP: 53-6-101, 53-6-111 and 53 6-113 MCA 

46.12.1229 OPERATING COST COMPONENT Subsections (1) 
through (2) (a) (ii) remain the same. 

Ciiil Except as otherwise specified in ARM 46.12.1243. for 
rate years beginning on or after July 1. 1993. th~ base period 
is the provider's cost report period of at least six months with 
a fisgal year ending between January 1. 1992 and December 31. 
1922 inclusive. if available, or. if such a cost report has not 
been filed on or before April 1 preceding the rate year or is 
otherwise unavailable, the provider's roost recent cost report 
period of at least six months on file with the department as of 
April 1 immediately preceding the rate year. 

Subsections (2) (b) through (2) (d) (i) remain the same. 
(ii) For purposes of setting rates for rate years 

beginning on or after July 1, 1992, if a provider has not filed 
a cost report for a period of at least six months with a fiseal 
year endiR'! betweefl Jafl\ial"y 1, 1991 aRe Beee.,beP 31 1 1991 
inehJSive respect to the base period specified in subse<;tion 
C2l fal for the rate year, such provider shall not be included in 
the array for purposes of calculating the median operating 
costs. A cost report which is not timely filed in accordance 
with ARM 46.12.1260 as of April 1 immediately preceding the rate 
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year shall not be considered filed for purposes of inclusion in 
the array. 

Subsections (2) (e) through (3) remain the same. 
(4) The operating cost limit is ~ _li.2l_ of median 

operating costs. 
(5) If the provider's inflated base period per diem 

operating cost is less than the operating cost limit calculated 
in accordance with subsection (4), the provider's operating cost 
component shall include an incentive allowance equal to the 
lesser of 5% 1Q1 of median operating costs or 40% of the 
difference between the provider's inflated base year per diem 
operating cost and the operating cost limit-

AUTH: 53-6-113. MCA 
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT 
Subsections (1) through (2) (a) (ii) remain the same_ 
Ciiil Except as otherwise specified in ARM 46.1;LJ.L~ 

rate years beginning on or after July 1, 1993, tbe base periog 
is the provider's cost report period of at least six months with 
a fiscal year ending between January 1. 1992 and .December 31, 
1992 inclusive, if available. or, if such a cost rgQort has no~ 
been filed on or before April 1 preceding the r~~~or i~ 
otherwise unavailable, the provider's most recent cost~ 
period of at least six months on file with the department as Qf 
April 1 immediately preceding the rate year-

Subsections (2) (b) through (2) (f) (i) remain the same. 
(ii) For purposes of setting rates for rate years 

beginning on or after July 1, 1992, if a provider has not filed 
a cost report for a period of at least six months with a fiseal 
year endiH~ aet·a·eeR JaRliary l, 1991 <H•d Eleeemaer 31, 1991 
inellish·e respect to the base period specified in subsection 
(2) (al for the rate year, such provider shall not be included in 
the array for purposes of calculating the statewide median 
average wage. A cost report which is not timely filed in 
accordance with ARM 46-12.1260 as of April 1 immediately 
preceding the rate year shall not be considered filed for 
purposes of inclusion in the array_ 

Subsection (3) remains the same. 
(4) The direct nursing personnel cost limit is ~ 130% 

of the statewide median average wage, multiplied by the pro­
vider's most recent average patient assessment score, determined 
in accordance with ARM 46.12-1232-

AUTH: Sec. 53-6-113 MCA 
IMP: Sec_ 53-6-101, 53-6-111 and 53-6-113 MCA 

46-12.1235 OBRA COST REIMBURSEMENt Subsections (1) 
through (3) (b) (iv) remain the same. 

(A) For the period April 1, 1992 through June 30, 1993, 
~1he facility's medicaid utilization percentage will be deter­
mined based upon the form MA-15 staffing reports on file with 
the department for the period of November 1991 through January 
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1992, by dividing the total medicaid patient days reflected in 
the staffing reports for such period by the total patient days 
reflected in the staffing reports for such period. 

CBl For rate years beginning on or after July 1. 1993. the 
facility's medicaid utili;ation percentage will be determined 
based upon the form MA-15 staffing reports on file with the 
department for the period of January 1993 through March 1993. by 
dividing the total medicaid patient days reflected in the 
staffing reports for such period by the total patient days 
reflected in the staffing reports for such period, 

subsection (3) (b) (v) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA 

4 6 . 12 . 12 3 7 CALCULATED PROPERTY COST COMPONENT Subsections 
(1) through (2) (a) remain the same. 

(i) Except as otherwise specified in ARM 46.12.1243, for 
rate years beginning on or after July 1, ~ ~. the base 
period is the provider's cost report period of at least six 
months with a fiscal year ending between January 1, ~ ~ 
and December 31, ~ 1221 inclusive, if available or, if such 
a cost report has not been timely filed or is otherwise not 
available, the provider's cost report period of at least six 
months on file with the department before April 1 immediately 
preceding the rate year. 

subsections (2) (b) through (2) (d) remain the same. 
(i) For rate years beginning on or after July 1, ~ 

~~ the property rate cap is ~ ~. 
(e) "~ l..2..2.l property component" means the provider's 

calculated ~ ~~aHafathe~ea property component determined for 
rate year ~ ~ in accordance with ARM 46.12.1237 &!" 
~6 .1:L 1iHiil. 

(i) For any provider providing nursing facility services 
in a facility constructed prior to June 30, 1982 and for whom a 
calculated ef' !JPanElfa~heFed property component has not been 
determined by the department in accordance with ARM 46.12.1237 
op 46.12.1240 for rate year~ 1993, the~~ property 
component shall equal the June 30, 1985 property rate computed 
for the facility according to the rules in effect as of June 30, 
1985 and indexed forward to the 1992 rate year according to the 
rules in effect for rate year 1992. 

( 3) For rate years beginning on or after July 1, ~ 
1993, the provider's calculated property cost component is as 
follows: 

(a) If the provider's ~ ll22. property component i:;; 
greater than the provider's base year per diem property costs, 
then the provider's calculated property cost component is the 
lesser of the provider's ~ 1993 property component or the 
property rate cap of ~ ~· 

(b) If the provider's base year per diem property costs 
exceed the provider's ~ 1221 property component by more than 
~ ~~ then the provider's calculated property cost 
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component is the sum of the provider's ~ 1.2.2.1 property 
component plus ~ ~. 

(c) If the provider's base year per diem property costs 
exceed the provider's ~ ll2.1 property component by ~ 
~ or less, then the provider's calculated property cost 
component is the provider's base year per diem property costs. 

subsection (4) remains the same. 
(a) the adjusted component shall be the lesser of ~ 

~ or a blended rate determined by dividing the sum of the 
product of pre-construction square footage and the provider's 
July 1 calculated property cost component and the product of the 
additional constructed square footage and ~ ~' by the 
total square footage after construction. 

Subsection (5) remains the same. 
(a) the adjusted component shall be the lesser of ~ 

~ or the existing component plus a per diem amount deter­
mined by amort1zing 80% of the amount derived by dividing the 
total allowable remodeling cost by the number of licensed beds 
after remodeling. Such amount shall be amortized over 360 
months at 12% per annum. A per diem amount shall be determined 
by multiplying the monthly amortization amount by 12 months and 
dividing the result by 365. 

AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-101 and 53-6-113 MCA 

46.12.1243 INTERIM PER DIEM RAT,!;;~ NEWLY CONSTRUCTEI;l 
FACILITIES AND NEW PROVIDERS Subsections (1) through (2) 

(a) remain the same. 
(b) As a new provider resulting from a change in provider 

as defined in ARM 46.12.1241, the new provider's interim rate 
will be determined in accordance with ARM 46.12.1226, 1229, 1231 
and 1237, based upon the most recent medicaid cost report 
covering a period of at least six months as filed by the 
previous provider, and subject to~~ applicable minimum or 
maximum rate under the provisions of ARM 46.12.1226(3) through 
llll£l, as applied to the facility's average per diem rate in 
effect for the entire previous rate year, as if no change in 
provider had occurred. 

Subsection (2) (c) remains the same. 
(d) The provider's interim rate shall remain in effect 

until the provider has filed with the department in accordance 
with ARM 46.12.1260 a complete and accurate cost report covering 
a period of at least six months participation in the medicaid 
program in a newly constructed facility, as a new provider or 
following a change in provider as defined in ARM 46.12.1241. 
Subject to subsection ( 2 l Cdl ( ivl , 'P:the interim rate will be 
adjusted only upon computation of a new interim rate effective 
July 1 of each rate year, or following a rate adjustment regues~ 
by a new provider with an interim rate set using a previous 
provider's cost report, as follows: 

Subsections (2) (d) (i) through (2) (d) (iii) remain the same. 
(iv) the new provider's aaj~stea interim rate i~ s~ejeet 

te a rate inerease ea~ of shall be set as follows: 
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(A) t.A.e a.JlJllieaele 11\a.Kiiii\HII rat.e uHEie:t' e8e J!PevisieHs ef 
.">.~.M 46.12ol2i!6, ae aj'lj'llieEI toe t.ae faeilit.y'e aveFage !'SF !liem 
Fate in effeet fal' t.ae ent.iPe J!Peviette pat.e yeaP 1 ae if fiB 
efiafi<Je in I'FB'ri!lel" 8aa eeeurPe!l; eP if the previous owner's 
rate was less than or equal to the bed-weighted median rate tor 
all facilities for the current year, then the new provider's 
interim rate shall be the lesser of: 

Cil the previous owner's rate adiusted by an amount, if 
any. determined in accordance with subsections C?l Cdl lil through 
Ciiil; or 

(Ill the bed-weighted median rate for all facilities for 
the current year. 

(B) tae bee wei<Jfilse!l median rat.e feF all faeilit.ies, 
wfiiefieve!' is less. if the previous owner's rate was greater than 
the bed-weighted median rate tor all providers tor the current 
year. then the new provider's interim rate shall be the previous 
owner's rate. 

Subsections (2) (e) through (3) (b) remain the same. 
( i) The department or its agents will monitor the 

provider's abstracts from a month during the provider's first 
three months in the medicaid program. If no abstract informa­
tion is available for the first three months of participation in 
the medicaid program, the provider's direct nursing personnel 
cost component shall be calculated using the statewide average 
patient assessment score. 

subsections (3) (b) (ii) and (iii) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12.1246 ITEMS BILLABLE ']'0 RESIDENTS Subsection (1) 
remains the same. 

(a) vit.alllifla, MHlt.ivH;amifla gifts purchased by residents; 
(b) ealeiHm S~JlJllemeftes social events and entertainment 

outside the scope of the provider's activities program; 
(e) nasal !leesft~ea~aHte aHEI aAtiaiet.amiflee; 
(EI) s8a•.•in'J seap; 
(e) eest.fipast.e, testfisFus8t 
(f.£) cosmetics; 
(!J) hail' eBIIIBBI 
(h) B!'Hshes 1 
(~) tobacco products and accessories; 
C1~l personal dry cleaning; 
C*Ll beauty shop services; 
(±g) television and private telephone rental; 
(11\h) less-than-effective drugs (exclusive of stock items); 

(Hi) the difference between the cost of items usually 
reimbursed under the per diem rate b~t. fsF waiea t.ae resiEie"t 
Fe~uesta a s~eeifie item a~ srafld and the cost of specific items 
or brands requested by the resident which are different from 
that which the facility routinely stocks or provides (e.g., 
special lotion, powder, diapers)~~ 
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(e) ever the ee~Rter er~~s etfie~ tfiaR tae reatiRe e~eek 
items, s~eh as aeetamiRe~fieR, aspiriR, aRe tfterapeatie elass 1 
aRe slass 6 aRtasies aRe lauati..,es iRslueiRIJ sat Plft limitee l=e 
millt ef ma!JReeia 1 mil'leral ail, euppesita .. ies fel!' e',.!Umat.ieR, 
maaleu aRa mylaAta, · .. ·hi sa are reimsu)"seEI as ~art ef the f!sr diem 
~ 

subsections (2) through (2) (b) remain the same. 

AUTH: 53-6-113 MCA 
IMP: 53-6-101 and 53-6-113 MCA 

46.12. 1249 REIMBURSEMENT FOR INTERM~.-£ABLIACIW.:: 
TIES FOR THE MENTALLY RETARDED Subsections ( l) through 

(2) (f) remain the same. 
(gl For fiscal years ending att;_er June 30, 1993 and on_Q!. 

before June 30. 1994, the payment rate will not exceed tota) 
allowable costs per day for the 12-month period end~d June 3~ 
with increases in subsequent years indexed to June ~Q ___ QL . ..th..<?. 
rate year py an index not to exceed the final ~~e market 
basket index applicable to the rate year. 

Subsections (3) through (6) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12 -1?58 ALLOWABLE COSTS Subsections (1) through (3) (i) 
remain the same. 

(j) Travel costs and vehicle operating expenses related to 
resident care are allowable to the extent such costs are 
reasonable and adequately documented. allswahle ~l'leer see~ieRs 
162 &REI 274 sf the iRte~Ral ~eveRue ee~e aR~ seetiBI'l 1ol62 2 of 
~Re feeeral iRSS!IIe ~all I!'E<JYl&l=ieRS, wfiieR are feEieral B~a~utes 
aRd reo:J~latieRB dealiA<J •.:ith allewahle ~!'&'• el eupertees al'IEi 
tl"aAspel"ta~ioR eesl=s. ~fie ase..,e ei~ea see~isRe ef the iRterRal 
re·>'ef!ue esae aRE! iReelfte talt l"e~Ylatisfls are heresy aeeptea aRd 
iRSBl"peral=ed fiel"eiA B) referel'lee. A eepy ef the statutes al'ld 
reO!JulatisAs ma} tie estail'lee frelll the Keeieaie Ser•iees Bi•>'isieA, 
BepaPtmeHt sf Seeial artd Rei'laeilitatien Serviees, p,Q, Bsx 4218, 
111 SaAeers, llelel'la, KeRtaAa 59684 4218· 

subsections (3) (j) (i) and (ii) remain the same. 
(iii) Allowable costs include automobile depreciation 

calculated on a straight-line basis, subject to salvage value, 
with a minimum of a 3-year useful life. The total of automobile 
depreciation and interest, or comparable lease costs will not be 
allowable in excess of $3200 per year. Q~hel" reasertable .,.ehiele 
eperatiR~ eM~eRses are allewaele. 

subsections (3) (j) (iv) through (4) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-101 and 53-6-113 MCA 

46.12.1260 COST REPORTING. DESK REVIEW AND AUDIT 
Subsections (l) through (4) remain the same. 
(a) A provider must file its cost report~ 
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1.il within 90 days after the end of its designated 
fiscal year.<. 

Ciil within 90 days after the effective date of a change 
in provider as defined in ARM 46.12.1241; or 

Ciiil within 90 days after six months participation in the 
medicaid program for providers with an interim rate established 
under ARM 46.12.1243. Subsequent cost reports are to be filed 
in accordance with section Cil above and subsequent cost reports 
shall not duplicate previous cost reporting periods. 

Subsections (4) (b) through (7) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

3. The proposed changes to the medicaid nursing facility 
reimbursement rule are necessary to: 

(a) implement legislative funding increases for nursing 
facility reimbursement for state fiscal year 1994; 

(b) rebase rate formula components to more current cost 
report data; 

(c) adjust rate formula components, percentages and caps 
to take into account new base year cost information; 

(d) modify the time period used for computing the medicaid 
utilization percentage for reimbursement for the nurse 
aide testing and competency evaluation programs; 

(e) update the property cost component based upon prior 
reimbursement levels and costs and revise the property 
cost component upper limit to account for new con­
struction cost information; 

(f) establish fiscal year 1994 as a new base period for 
purposes of calculating ICF/MR reimbursement limits; 

(g) implement reimbursement methodology limiting medicaid 
reimbursement to a facility's private pay rate if the 
private pay rate is less than the calculated medicaid 
rate; 

(h) modify the methodology to compute the licensed to non­
licensed ratio for the patient assessments system by 
utilizing cost report information rather than survey 
information; 

(i) revise the methodology for interim rates to require a 
six month cost report from a facility for the retro­
active settlement of the interim rate; 

(j) incorporate recent federal regulations regarding items 
and services that are included in the medicaid per 
diem rate that cannot be charged to the residents 
personal resources and i terns and services that are 
allowed to be charged to residents; and 

(k) make miscellaneous clarifications to the department's 
rules. 

The proposed rule changes are necessary to implement legislative 
funding increases for nursing facility reimbursement for state 
fiscal year 1994. The 1993 legislature appropriated funds under 
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House Bill 2 and House Bill 333 for increases in medicaid rates 
to nursing facilities. House Bill 2, in addition to the base 
funding for nursing facility reimbursement, appropriated 
increases for "rebasing" of the nursing facility reimbursement 
system. House Bill 333 provides additional funding from a 
provider bed fee for fiscal year 1993 of $2.00 per patient day 
on all payers. 

The funding appropriated by the 1993 legislature results in 
aggregate fiscal year 1994 reimbursement to nursing facilities 
in the amount of $74.55 per patient day (PPD) or a total of 
$105,538,270 of combined state funds, federal funds, and patient 
contributions. This represents an aggregate increase in 
reimbursement of $5.01 PPD over the fiscal year 1993 reimburse­
ment level. 

The proposed rule changes are necessary to implement rebasing to 
more current cost report data and to adjust rate formula 
components, percentages and caps to take into account new base 
year cost information. The department's rules will provide that 
fiscal year 1994 rates will be set using 1992 cost report 
information. As part of the negotiations regarding modification 
and adoption of the revised rule for 1993, the department agreed 
to this reba sing. The department proposes to implement this 
rebase and to continue to use the new reimbursement methodology 
with modifications to the operating, direct nursing, and 
property cost components. 

For purposes of determining fiscal year 1994 nursing facility 
reimbursement rates, the department proposes the fallowing 
modifications to the current methodology. The amendments are 
necessary to implement 1992 as a new base year to establish 
reimbursement for fiscal year 1994 rates. The base period will 
be the provider's medicaid cost report, of at least six months, 
with a fiscal year ending during calendar year 1992. lf no such 
cost report is available, the facility's most recent cost report 
for a period which includes at least six months participation by 
the provider will be used. If no such cost report is available, 
the provider would receive an interim rate. 

The proposed amendments are necessary to specify the combination 
of components, percentages and caps which take into account the 
new base year cost information. Because new base year cost 
information will be used to set rates, the department proposes 
to adjust the percentage amounts used to set rate limits in the 
operating and direct nursing components and the rate increase 
cap. These components, percentages and caps must be set in 
combination to assure that the reimbursement system and levels 
of reimbursement furthers the department's goals. 

The proposed 1994 reimbursement formula utilizes a methodology 
which determines indexed bed weighted median cost components for 
the operating and direct nursing cost components and applies 
limits at 115% and 130% respectively. The formula also provides 
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for an operating incentive at 40% of the difference between the 
provider's indexed cost and the operating cost limit, or 10% of 
the indexed median operating cost, whichever is lower. 

The proposed amendments are necessary to adjust the time period 
used to compute the medicaid utilization percentage for the 
reimbursement methodology for nurse aide testing and competency 
evaluation programs. The medicaid share of costs for such 
testing and evaluation will continue to be reimbursed through a 
separate payment system based upon information provided to the 
department from the testing entity. The department will 
continue to reimburse the medicaid share of the full cost of 
testing charged by the testing entity to the facility. 

The proposed amendments are necessary to update the property 
cost component based upon prior reimbursement levels and costs, 
and revise the property cost component upper limit to account 
for new construction cost information. The department proposes 
to modify reimbursement for the property cost component using 
property reimbursement levels set for 1993 and per diem costs 
per day as computed from the 1992 medicaid cost reports. This 
methodology would increase the new construction rate from $9.47 
to $9.64. The proposed property reimbursement methodology will 
provide for rate increases of up to 17¢ per patient day. 
Provider's will either remain at their 1993 property reimburse­
ment level or receive an increase in property reimbursement up 
to the lower of their cost per day or 17¢ based upon their 1992 
cost reports. 

The proposed amendments are necessary to establish fiscal year 
1993 as a new base period for purposes of calculating ICF/MR 
reimbursement limits. The proposed rule is necessary to allow 
the department to reimburse ICFs/MR for actual allowable costs 
during fiscal year 1994. It is appropriate that ICF/MR costs be 
rebased in fiscal year 1994 to take into account increasing and 
changing costs for these facilities, rather than being subject 
to a medicare market basket upper limit based upon different 
operating conditions in prior years. 

The proposed amendments are necessary to implement a limit on 
medicaid reimbursement if a facility's private pay rate is lower 
than the computed medicaid rate. The amendment would specify 
that the department will survey nursing facilities to determine 
the private pay rate effective July 1, 1993. If the private pay 
rate is less than the computed July 1 rate, per the reimburse­
ment formula, then the facility's medicaid reimbursement is 
limited to the facility private pay rate for the entire rate 
year. This proposed rule would implement legislative cost 
containment amendments included in House Bill 2. 

The proposed amendments are necessary to modify the methodology 
used to compute the licensed to non-licensed ratio. The 
proposed rules will be changed to use cost reports as the source 
of information for ratio computations rather than a survey of 
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providers. This amendment will eliminate the one month survey 
of wage and hourly information from providers and utilize cost 
report information that contains 12 months of data. 

The proposed amendments would revise the methodology for interim 
rate settlements to require providers to submit six month c;ost 
reports after six months participation in the medicaid program. 
This six month cost report will be used as the base period cost 
report to settle the interim rate. This will speed ·u.p the 
settlement process for interim rate providers. 

The proposed amendments are necessary to make changes to 
incorporate regulations contained in the Federal Register, (157 
FR 53572 (11/12/92). These changes protect the personal funds 
of residents by setting forth the items and services that are 
included in the per diem payment and those for which a facility 
may charge a resident. These regulations will be implemented 
July 1, 1993. 

The proposed amendments are necessary to make additional minor 
miscellaneous cl ar if ications and corrections to the department's 
rules. These changes include changes to patient assessment 
score (PAS) for a new provider with no patient abstracts to set 
the PAS at the statewide average 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 27, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Reviewer D1rector, S~al and Rehabll1ta­
tion services 

Certified to the secretary of State ----~A~p~r~i~l~l~9~-------' 1993. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STAT£ OF MONTANA 

In the matter of the proposed 
adoption of Rules I through IV 
prohibiting unfair discrimination 
for previously uninsured personal 
automobile insurance applicants. 

TO: All Interested Persons. 

NOTICE OF ADOPTION 
OF NEW RULES 
I THROUGH IV 
(6.6.3301 THROUGH 
6.6.3304) 

1. On November 12, 1992, the state auditor and 
commissioner of insurance of the state of Montana, Montana 
Insurance Department, published notice of proposed adoption of 
new Rules I through IV, inclusive, prohibiting unfair 
discrimination against previously uninsured personal automobile 
insurance applicants at page 2436 of the 1992 MAR, Issue No. 21. 

2. Oral comment was taken at a public hearing on 
December 2, 1992, at 9:00a.m., at the east conference room of 
the Mitchell Building, 126 North Sanders, Helena, Montana. 
Written comments were received through December 10, 1992. 
Comments to the proposed rules are summarized below. 

3. The agency has adopted new Rules I and II as 
proposed. 

The agency has adopted new Rules III and IV with the 
following changes (new material is underlined; material to be 
deleted is interlined) ; 

RULE III DISCRIMINATION IN DETtBKINING ELIGIBILITY FOR 
INSURANCE PROHIBIT~D (1) Except as provided in (1) Cal. 
C1l (bl, and (3) below, an insurer shall not reject an 
applicant for insurance solely on the basis that the applicant 
cannot or does not demonstrate the existence of prior 
insurance continuously for the past three years. This section 
does not prohibit an insurer from rejecting an applicant with 
no prior insurance ~under the following circumstances: 

lgl ~The insurer can demonstrate through driving records 
or other objective means that the applicant has at any time in 
the immediately prior three years been operating a motor 
vehicle in violation of any state's compulsory auto insurance 
laws. 

lQl If on the application for coverage the applicant 
represents that prior insurance existed. but fails to provide 
to the insurer, or fails to assist the insurer in securing. 
evidence to establish that the applicant has been insured 
within the 30-day period prior to the application. 

(2) If an insurer has filed with the Montana insurance 
department multiple pricing programs designed to reflect the 
risk quality of individual applicants (a "preferred" program 
for "better than average" risks, a "standard" program and a 
"sub-standard" program for "worse than average" risks, for 
example) , the insurer shall not deem an applicant to be a 
"sub-standard" risk (and thus ineligible for the "standard" 
program) in the absence of supportive evidence in the driving 
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records of the applicant, or other underwriting criteria that 
are applied to all applicants for coverage. 

(3) Nothing in these rules is intended to require that 
an applicant with no prior insurance be eligible for an 
insurer's "preferred" program for "better than average" risks. 
The insurer may require that such eligibility be "earned" by 
the policyholder through satisfactory driving records under an 
insurance policy. 

AUTH: 33-1-313, 33-18-102, MCA IMP: 33-18-210, MCA 

RULE IV PISCRIKIBATIQH IN PRICING PROHIBITED 
lll Except as provided in paragraphs 121 and C3l below. 

once program eligibility has been established, the existence 
or non-existence of prior insurance tor a policyholder shall 
not be considered in determining the premium for a policy. 
The premium charged by an insurer for a policyholder with no 
prior insurance shall be the same as if the policyholder had 
prior insurance and was insured in the same program. 

ill An insurer may impose a surcharge in accordance with 
its filed pricing structure on an insured wbo has received a 
citation within the immediately prior three years for driving 
in violation of any state's mpndatory ipsurpnce law. 

ill An insurer may impose a surcharge. pot to exceed the 
surcharge permitted in paragraph C2l above. on an insured who 
in the immediately prior three years has driven in violation 
at any state's mandatory insurance law but did not receive a 
citation for such. The surcharge must be in accordance with 
the insurer's filed pricing structure. and the insurer must 
maintain in the insured's file evidence sufficient to 
demonstrate tbat the insured operpted a motor Vehicle in 
violation of a state's mandatory puto insurpnce law. 

AUTH: 33-1-313, 33-18-102, MCA IMP: 33-18-210, MCA 

4. At the hearing on these proposed rules, opponents 
included representatives from three insurers and two insurer 
organizations. The only proponent present at the hearing was 
an independent insurance agent. Subsequent to their oral 
testimony at the hearing, these six entities submitted written 
comments. six additional proponents submitted written 
comments, each identifying personal experiences related to the 
"no prior insurance" issue, in which they felt they were 
treated unfairly by an insurer or by insurers. 

The agency thoroughly considered all written and 
oral comments and responds as follows: 

COMMENT; 
Add to the end of proposed Rule III (2): .• , or 

other underwriting criteria that is applied to all applicants 
for coverage." 
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RESPONSE: 
This is consistent with the intent of the rule. The 

change is adopted. 

COMMENT: 
Amend proposed Rule III(l) to read as follows: 
(1) Except as provided in (1) (a), (1) (b), and (3) below, 

an insurer shall not unfairly discriminate against any 
applicant on the basis that the applicant can develop no proof 
of having prior insurance. This section does not prohibit an 
insurer from rejecting an applicant with no prior insurance 
under the following circumstances: 

(a) The insurer can demonstrate through driving records 
or other objective means that the applicant has at any time in 
the immediately prior three years been operating a motor 
vehicle in violation of any state's compulsory automobile 
insurance laws. 

(b) The applicant fails to provide to the insurer, or 
fails to assist the insurer in securing, evidence to e.stablish 
that the applicant has been insured within the 30 day period 
prior to the application. 

RESPONSE: 
Rule III addresses eligibility for coverage; Rule IV 

addresses pricing. The phrase "· .. shall not unfairly 
discriminate against ... "relates to either or both. To 
keep the topic of Rule III clear, the phrase " ... shall not 
reject an applicant ... " is retained, and this portion of 
the suggested wording is rejected. 

However, the inclusion of the provision requiring the 
applicant's cooperation is reasonable and consistent with the 
intent of these rules, as is the "30-day period" (since it 
accommodates monthly, quarterly, semi-annual, or annual prior 
insurance policies). Proposed Rule III(l) therefore is 
changed accordingly. 

COMMENT: 
Loss experience supports a higher rate for previously 

uninsured drivers than for previously insured drivers. The 
rules ignore actuarially demonstrated fact. Proposed Rule IV 
should be deleted. 

RESPONSE: 
The proposed rules make a clear distinction between two 

"groups" of applicants for insurance: Those who had no need 
for insurance in the past, and those who did. For those who 
did have a need for insurance and were operating a motor 
vehicle in violation of compulsory auto insurance laws, the 
rules, as adopted, clearly allow the insurer to take that 
"moral hazard" into consideration, both in eligibility for 
coverage and in pricing. 

Information provided from the three insurers did not 
address these two groups separately. No information has been 
provided which indicates that those who had no prior need for 
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insurance represent greater risk to the insurer. In fact, if 
the companies truly treat those with no prior need for 
insurance differently (stated above), the provided data would 
likely completely exclude them, and would represent only the 
group of past applicants with no prior insurance who were 
driving in violation of state compulsory insurance laws. The 
information provided thus does not support a conclusion as to 
whether those with no prior Deed for insurance represent 
higher risk to the insurer. 

The one proponent who testified at the hearing commented 
that based on data he provided, the loss experience statistics 
of previously uninsured drivers do not support the surcharges 
which have been assessed. 

Nevertheless, it is generally recognized within the 
industry and supported by statistics that those who in fact 
violate the law present greater risks to insurers. Proposed 
Rule IV is thus changed to allow insurers to reflect in their 
pricing structures these demonstrably increased risks. 

COMMENI: 
The commissioner does not have statutory authority to 

adopt these rules. Section 33-1-313, MCA, states in part: 
"No such rule shall extend, modify or conflict with any law of 
this state or the reasonable implications thereof." The 
proper procedure is outlined in section 33-18-1003, MCA. 

RESPONSE: 
In addition to the provision identified above, section 

33-1-313, MCA provides: "The commissioner may make reasonable 
rules necessary for or as an aid to effectuation of any 
provision of this code." The commissioner has the authority 
to adopt these rules, which do not extend, modify or conflict 
with any substantive Montana statutes. Section 33-18-1003, 
MCA, is a procedural statute, not a substantive statute. The 
proposed rules are consistent with substantive statutes and 
reasonably necessary to carry out their intent. 

COMMEN'f: 
The proposed rules conflict with statutes relating to 

uninsured motorist coverage, and with the efforts of a task 
force of the Attorney General. 

RESPONSE: 
These rules prohibit insurers from restricting coverage 

availability only in cases where there is no evidence that the 
applicant was violating Montana's compulsory auto laws. The 
above coMment relates to individuals driving with no 
insurance, in violation of Montana's compulsory auto laws. 
These rules do not mandate any preterred treatment for such 
persons, as discussed earlier. There is no conflict with 
uninsured motorist statutes nor the Attorney General's 
efforts. 
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COMMENT: 
The department has not undertaken any fact finding. 

RESPONSE; 
This is an incorrect assertion. A letter was sent to all 

Montana auto insurers on February 1, 1990. An item in that 
letter stated: "Please provide information in your possession 
which indicates that the absence of 'prior insurance' 
legitimately predicts future losses for purposes of 
classifying risks." Of 140 responses received, only 5 
provided such information. In each of those 5 instances, the 
data included were too sparse or unexplained to be conclusive. 

In addition, one of the purposes of the hearing in this 
matter was to allow concerned parties to present such 
information. The three insurers in attendance did provide 
information which has been duly considered. 

Finally, several complaints and reports of inappropriate 
treatment of insurance applicants have been received by the 
department in the past few years. In addition, six written 
responses to the notice also alleged inappropriate treatment 
by insurers of consumers without prior insurance. The 
insurance department has sufficient cause to conclude that 
these rules are necessary and appropriate. 

COMMENT: 
The proposed rules provide a disincentive for complying 

with the mandatory insurance requirement, or remove an 
economic disincentive for a driver to remain uninsured. If 
there is no discrimination between a "law-breaker" who drives 
without insurance and a person who has been driving as a law 
abiding citizen, there's no incentive for people to become 
insured. 

RESPONSE: 
Under the proposed rules, the insurance-related financial 

disincentive for uninsured drivers continues to exist, since 
the rules would allow rejection of such "law-breakers'" 
applications for coverage, or writing coverage in a sub­
standard program, and/or at surcharged rates. 

This is not a valid argument for an insurer to make. It 
is not the function of insurance to provide financial 
incentives or disincentives for obeying or failing to obey the 
law. Legal disincentives (fines for citations) perform that 
function. 

COMMENT: 
The proposed rules unreasonably restrict underwriting. 

RESPONSE: 
The department disagrees. Each of the insurer 

representatives explained how his/her company treats 
applicants with no prior insurance. The insurers' current 
underwriting treatments of such applicants (as described at 
the hearing) do not appear to conflict with these rules as 

Montana AdrninistratlVc Reg1ster 8-4/29/93 



-679-

adopted. Furthermore, there were statements by proponents 
that refute this contention. 

COMMENT: 
The proposed rules do nat affect all companies equally. 

More "visible" companies which advertise more may attract mare 
of these applicants than a less aggressive, less visible 
company. 

RESPONSE: 
A more visible company should be expected to attract more 

of all types of applicants. And again, applications for 
coverage from those who have violated compulsory auto 
insurance laws can be rejected under these proposed rules. 

COMMENT: 
••Preferred, 11 ••standard, u and 11 Sub-standard 1

' are not 
commonly accepted terms in the industry. 

RESPONSE: 
The one proponent who testified at the hearing indicated 

that these terms are generally accepted terms in the industry. 
He provided a copy of an insurer's "List of substandard 
carriers." He also provided other insurer pages which clearly 
reference "preferred," "standard," and "sub-standard'' 
insurers. (A "carrier" is an insurer.) 

In addition, many personal auto rate filings received by 
the department use these terms in describing the target market 
of the program(s) being filed. 

COMMENT: 
The proposed rules would result in rate increases, 

because companies would have to accept risks they would 
normally reject, and the loss expectation of those risks is 
worse than contemplated by the current pricing structure. 

RESPONSE: 
This would likely be true if the rules reqUired the 

acceptance of all previously uninsured drivers, including 
those who have historically driven in violation of compulsory 
auto insurance laws. But the rules as adopted clearly 
distinguish between those who were not required to be insured 
and those who were. No evidence has been provided to suggest 
that this target group represents worse loss exposure than 
contemplated in the current insured marketplace. 

COMMENT: 
The department should form a committee to work on the 

final language of the rules. 

Montana Admin1strative Register 



-680-

RESPONSE: 
The department believes the proposed rules are clear and 

enforceable, and that such a committee made up of "special 
interest" representatives could result in ineffective rules. 
This suggestion is rejected. 

COMMENT: 
Applicants should prove that they have been previously 

insured (if that is their representation) rather than insurers 
being required to prove they haven't been. Rule III should be 
interpreted broadly rather than narrowly. An applicant's 
inability to prove a representation should constitute 
objective evidence. 

RESPONSE: 
This concern was partially addressed earlier in the 

amendment to proposed Rule III(l), where the applicant's 
cooperation is mandated. 

But the burden is on the insurer or its producer to 
maintain information on file explaining why an applicant was 
rejected. (This information would be needed in the event of a 
consumer complaint.j Under these rules, if the insurer 
concludes ("suspects" is not: good enough) that the applicant 
has been driving in violation of compulsory auto insurance 
laws, the file should contain information on how that 
conclusion was arrived at. 

Section 33-18-401, MCA, gives the insurer recourse if 
false or fraudulent statements are knowingly or willfully made 
on an application for insurance. 

COMMENT: 
A prior insurance policy would help an insurer in 

determining whether an applicant is preferred, standard, or 
sub-standard. "This can provide clues as to the previous 
company's experience with this driver (i.e., if the driver was 
in a substandard program there may have been a poor loss 
history)." 

RESPONSE: 
The insurer is entitled to ask in the application for 

insurance about the previous three years of driving 
experience. If an insurer is using information about the 
previous carrier as an indication about experience older than 
three years, the insurer may be violating section 33-16-201(4) 
and/or 33-18-210(9), MCA. 

Permissible information can be gathered from the 
applicant in the insurer's application for insurance (and 
verified through a previous carrier, if available). Again, 
section 33-18-401, MCA, is the insurer's recourse if false or 
fraudulent information is knowingly or willfully provided by 
the applicant. 
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COMMENT: 
A written comment suggested that in the definition of 

"prior insurance" (Rule II[l]), "three years" be amended to 
"30 days." 

RESPONSE: 
This suggestion is rejected. A 30-day period would be 

arbitrary and insufficient to disclose a pattern of conduct 
affecting either the public or the industry. 

In addition, the second sentence in proposed Rule III(l) 
is relevant: "This section does not prohibit an insurer from 
rejecting an applicant with no prior insurance if the insurer 
can demonstrate . . . that the applicant has at any time in 
the immediately prior three years been operating a motor 
vehicle in violation of any state's compulsory automobile 
insurance laws. '' 

STATE AUDITOR AND 
COMMISSIONER OF INSURANCE 

Rules eviewer 

Certified to the Secretary of State this ~ day of 
April, 1993. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Accreditation 
Standards 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF ARM 10.55.601 
ACCREDITATION 
STANDARDS: PROCEDURES 

1. On December 24, 1992, the Board of Public Education 
published a notice of proposed amendment concerning ARM 
10.55.601 Accreditation Standards: Procedures on pages 
2690-2691 of the Montana Administrative Register, issue #24. 

2. The board has amended the rule as proposed with the 
following changes: 

10.55.601 ACCREDITATION STANPARDS: PROCEDURES ( l) 
through (2) will remain the same. 

( J) Effective on July 1, 1989, school.:;. are required tc 
maintain present programs that meet current standards until 
such standards are superseded. In addition, schools are 
expected to maintain current programs that confonn tc 
standards which have been adopted but have a delayed effectivr· 
date. 

(4) (a) Effective January 
financial reasons, to meet the 
llltrr(d), 10.55.712 (2) (a) or 
initial not).ce of deferral 
instruction. 

1, 1992, schools unable, foe 
requirements of ARM 10. 55. 70S 
10.55.904 (4) (h) may file ar. 

with the office of public 

(4) (b) through (f) will remain the same. 

AUTH: Sec. 20-4-114, MCA IMP: Sec. 20-2-121, MCA 

3. The board proposed the amendment because the board has 
determined that under the current rule a number of schools 
have requested deferral even though the rule was not slated to 
go into effect for several years in the future. This rule 
change would prevent schools from applying for deferrals prior 
to the year in which the rule becomes effective. 

~A4:u~ 
wayne Buchanan 
Executive Secretary 
Board of Public Education 

Certified to the Secretary of State on April 19, 1993. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Student 
Assessment 

NOTICE OF AMENDMENT 
OF ARM 10.56.101 STUDENT 
ASSESSMENT 

To; All Interested Persons 

1. On December 24, 1992, the Board of Public Education 
published a notice of proposed amendment concerning ARM 
10.56.101, Student Assessment on pages 2693-2694 of the 
Montana Administrative Register, issue #24. 

2. The board has amended rule 10.56.101 as proposed. 

3. The board proposed this amendment to this rule to 
address that many schools grade kindergarten through third tir~ 
multigrade classrooms and therefore may not have 1dentifiablc 
third graders. The rule change would allow testing to begi:1 
in fourth grade, which in every case schools would have· 
students identified as fourth graders. 

w~S.~ah 
Wayne Bu hanan, 
Executive Secretary 
Board of Public Education 

certified to the secretary of State April 19, 1993 

Montana Administrative Register 



-684-

BEFOkE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 
Transportation 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF ARM 10.64.301 DEFINITIONS, 
10.64.354 BUS CHASSIS, 
10.64.355 BUS BODY, 
10.64.356 SPECIAL EDUCATION 
VEHICLE, AND REPEAL OF 
10.64.357 LP GAS MOTOR FUEL 
INSTALLATION, 10.64.601 
GENERAL, 10.64.602 
APPLICATION, 
10.64.603 SPECIAL EQUIPMENT, 
10.64.604 INSPECTIONS AND 
NEW RULES 10.64.341 
INTERPRETATIONS, 10.64.342 
REPLACEMENT PARTS, 10.64.358 
ALTERNATE FUEL POWERED SCHOOL 
BUSES. 

1. 'On March 18, 1993, the Board of Public Education held 
a hearing on the proposed amendments to ARM 10.64.301 
Definitions, 10.64.354 Bus Chassis, 10.64.355 Bus Body, 
10.64.356 Special Education Vehicle and Repeal of 10.64.357 LP 
Gas Motor Fuel Installation, 10.64.601 General, 10.64.60~ 
Application, 10.64.603 Special Equipment, 10.64,604 
Inspections and New Rules 10.64.341 Interpretations, 10.64.34: 
Replacement Parts, 10.64.358 Alternate Fuel Powered School 
Buses on pages 207-214 of the Montana Administrative Register, 
issue ~ 3. 

2. The board has amended rule 10.64.301, 10.64.354, 
10.64.355, and 10.64.356 and repealed rules 10.64.357, 
10.64. 601, 10.64. 602, 10.64. 603, 10.64. 604 and adopted ne\-: 
rules 10.64.341, 10.64.342 and 10.64.358 as proposed. 

3 . The board proposed these amendments, 
rules to update the rules with the current 
National Standards for School Buses dated 1990. 

Executive Secretary 

repeals and 
edition of 

Board of Public Education 

certified to the Secretary of state April 19, 1993 

new 
the 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1226 and 46.12.1229 
pertaining to nursing 
facility reimbursement 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1226 AND 
46.12.1229 PERTAINING TO 
NURSING FACILITY 
REIMBURSEMENT 

TO: All Interested Persons 

1. on January 14, 1993, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.1226 and 46.12.1229 pertaining to 
nursing facility reimbursement at page 8 of the 1993 Montana 
Administrative Register, issue number 1. 

2. The Department has amended rules 46.12.1226 and 
46.12.1229 as proposed. 

COMMENT: The nursing facility bed fee is a cost which must be 
incurred by all Montana nursing facilities and should be fully 
accounted for in the rate setting process. 

RESPONSE: The department agrees that under the proposed 
amendments, the bed fee costs incurred by facilities would be 
accounted for fully in the rate setting process. 

COMMENT: There is no legal justification for the rate increase 
cap and it should be eliminated entirely. Raising the overall 
rate increase cap from $6.00 to $9.00 is a step in the right 
direction. We applaud the department for aqreeing to do so in 
future rule changes to be effective July 1, 1993. 

RESPONSE: The legality of a rate system and the resulting rates 
cannot be judged solely based upon any single feature of the 
system. As the departaent has stated in previous rule proceed­
ings, when viewed together with all other par~eters and 
features of the rate system, the cap is reasonable and results 
in rates which comply with all legal requirements. We believe 
the proposed $9.00 cap is an improvement in the system. The 
proposed rate increase cap of $9.00 will allow more of the 
facilities' increased costs from 1992 to 1993, including 
increased bed fee costs, to be reflected in 1993 reimbursement 
rates. SRS has agreed, contingent upon legislative approval of 
certain legislation, to remove the rate increase cap entirely 
beginning in rate year 1994. 

COMMENT; The current system is faulty. It rewards inefficiency 
and penali2es efficient and economic providers. As predicted, 
the flaws inherent in the design of this methodology have 
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resulted in total costs far exceeding the amounts which would 
have been paid under the previous methodology. 

RESPONSE: The department disagrees with this comment, and has 
responded in detail in previous rule notices. The department 
believes the current system strikes a reasonable balance in 
recognizing the costs necessary to provide quality patient care, 
while discouraging unnecessary spending. The previous method­
ology indeed may have resulted in lower aggregate reimbursement 
payments, but in the department's view the previous methodology 
was neither fair nor reasonable. The current system is much 
better designed to achieve the goals which the department 
believes are appropriate for a publicly funded payment system. 

COMMENT: The proposed changes are essential to approach 
legality and are an obvious improvement over the original rules. 
However, the system still fails to meet legal requirements. 

F.ESPONSE: The department believes that the "original" system, 
prior to the proposed amendments, met all legal requirements. 
However, the proposed amendments constitute an improvement over 
that system. The department believes the system as amended by 
these proposed amendments also meets all legal requirements. 

COMMENT: It is obvious that the bed tax is a cost which must be 
incurred in its entirety. It is difficult to understand why the 
department chose to ignore 75% of these costs in the current 
rules. The department ignored its responsibilities and 
published rules for July 1, 1992 that it clearly knew in advance 
(or should have known) were illegal under the Boren Amendment. 
Only after the expenditure of a substantial sum of money and 
hundreds of hours of effort on providers• part has the depart·· 
ment agreed to minimal improvements in order to avoid legal 
action. 

RESPONSE: The department believed and continues to believe that 
the system as adopted effective July 1, 1992 met all legal 
requirements. However, the department recognized that the 
system was not perfect and that it could be improved. The 
department believes it is preferable to settle disputes by 
agreement rather than litigation, and accordingly also spent 
many hours and devoted substantial resources to resolve this 
dispute. 

COMMENT: The rule proposed fails to address other issues such 
as the wholly inadequate incentive factor, the improperly 
computed nursing component and property issues. 

RESPONSE: The department does not agree that the incentive 
factor is "wholly inadequate" or that the nursing component is 
"improperly computed." The department is in the process of 
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evaluating the current property reimbursement system and 
reviewing alternatives for possible adoption at a later date. 

3. These amendments as adopted will apply retroactively 
to medicaid nursing facility services provided on or after July 
l, 1992. The amendments will not adversely impact any nursing 
facility. All nursing facilities participating in the medicaid 
program will receive a per diem rate either equal to or greater 
than the per diem rate it is receiving under the current rule. 
Under the current rule, some providers received decreased per 
diem rates effective August 1, 1992. In the event these 
amendments would result in a rate for such facilities for the 
period July 1, 1992 through July 31, 1992 which is less than the 
rate in effect on June 30, 1992, then these amendments would 
apply for such facilities for nursing facility services provided 
on or after August 1, 1992 and the rules in effect on June 30, 
1992 will apply for the month of July 1992. Retroactive 
application of these amendments is necessary to correct an 
alleged flaw in the reimbursement methodology which affects the 
entire 1993 rate year. 

Rule Reviewer 
~~d{Chi'k ~ 
Director, Social and Rehabilita 

tion Services 

Certified to the Secretary of State ____ A~p~r~i~l~l9~-------' 1993. 
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VOLUME NO. 45 OPINION NO. 3 

ADMINISTRATIVE LAW AND PROCEDURE - Adoption of rules consistent 
with legislative goals; 
BUILDING CODES- State building codes: application to multiunit 
condominiums, rental cabins and extended motels, and lodging 
houses; 
BUILDING CODES State building codes: exclusion of small 
residential facilities and day-care homes; 
COMMERCE, DEPARTMENT OF Health and safety regulations: 
inclusion of state building codes; 
COMMERCE, DEPARTMENT OF- State building codes: application to 
multiunlt condominiums, rental cabins and extended motels, and 
lodging houses; 
ADMINISTRATIVE RULES OF MONTANA- Sections 8.70.101, 8.70.105; 
MONTANA CODE ANNOTATED - Sections 50-60-102, 50-60-201, 50-60~ 
203, 76-2-412. 

HELD: 1. MCA S 50-60-102(1) does not require the exclusion from 
state building code compliance of multiunit 
condominiums which utilize "area separation walls," 
rental cabins and extended motel units which contain 
cooking units, or lodging houses, including bed and 
breakfast establishments. 

2. MCA § 76-2-412(3) excludes from state building code 
compliance community residential facilities serving 
eight or fewer persons or day-care homes serving 
twelve or fewer children. 

Mr. Jon Noel 
Director 
Department of Commerce 
1424 Ninth Avenue 
Helena, MT 59620-0501 

Dear Mr. Noel: 

April 8, 1993 

Your predecessor as director of the Department of Commerce 
requested my opinion on the following questions: 

1. Does MCA § 50-60-102(1) prohibit the Building 
Codes Bureau of the Department of Commerce from 
enforcing the state building codes in the 
construction of: 

a. condominiums or other such structures which 
contain five or more dwelling units but 
which utilize "area separation walls"; 
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b. rental cabins and extended motels which 
contain cooking units; 

c. lodging houses, including bed and breakfast 
establishments? 

2. Does MCA § 76-2-412(3) prohibit the application 
of state building codes to community residential 
facilities serving eight or fewer persons or day­
care homes serving twelve or fewer children? 

MCA § 50-60-102, which defines the application of the state 
building codes, provides in part: 

(l) The state building codes do not apply to: 

(a) residential buildings containing less than five 
dwelling units[.] 

The Department of Commerce [hereinafter "Department"] has 
adopted by rule the Uniform Building Code [UBC) and the Uniform 
Mechanical Code [UMC]. Mont. Admin. R. 8.70.101 and 8.70.105. 
By applying certain definitions from the UBC to MCA § 50-60-
102(1), the Department has determined that multiunit 
condominiums which utilize "areo. separation walls," rental 
cabins and ext.ended motel units with cooking facilities, and 
lodging houses, including bed and breakfast establishments, are 
excluded from the coverage of the state building code by the 
broad language of MCA § 50-60-102. The request for an opinion 
has advised me that the Department based its decision on the 
belief that it is mandated by the broad exclusionary language 
of MCA S 50-60-102(1). The Department has asked my opinion 
whether that interpretation is correct. 

While the adoption and application of UBC definitions and the 
resulting interpretation that such buildings are excluded from 
application of the state building code may be an appropriate 
discretionary determination pursuant to the authority contained 
in MCA S 50-60-102(4), I cannot agree that the language of MCA 
§ 50-60-102(1) mandates the exclusion of these buildings. 

The plain language of MCA S 50-60-102(1) excludes residential 
buildings containing less than five dwelling units. The 
Department, by referring to specific provisions of the UBC, has 
interpreted the phrase "residential buildings containing less 
than five dwelling units" to mean a building containing five or 
more condominium units which utilize "area separation walls,'" 
rental cabins and motel units which contain cooking facilities, 
and lodging houses. 

Under UBC S 505, ··area separation walls'· permit each portion of 
a building separated by one or more such walls to be considered 
a separate building. "Dwelling unit, •· as defined in UBC § 405, 
is any building or portion thereof which contains living 
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facilities, including the provisions for sleeping, eating, 
cooking and sanitation, for not more than one family. A 
"lodging house" is defined as any building or portion thereof 
containing not more than five guest rooms where rent is paid in 
money, goods, labor or otherwise. UBC § 413. By using these 
definitions adopted from the UBC to construe state law, the 
Department has concluded that MCA § 50·60-102(1) prohibits the 
Department from applying the state building codes to these 
structures. 

I conclude that, although the Department's own rules adopting 
Lhese UBC definitlons lead to this lnterpret.ation, MCA § 50-
60-102, when read in its entirety, does not by itself require 
such a restrictive interpretation. When the Legislature 
established the state building construction standards, it 
pronounced: 

It is essential that building codes 
enforced to protect the health and 
residents of this state[.] 

be adopted and 
se.fety of the 

1969 Mont. Laws, ch. 366, § 4. Addltionally, the appropriat.e 
state agency is to administer the act so as to "effectuate the 
purposes of this act and enforce the orders by all appropriate 
administrative and judicial proceedings." See 1969 Mont. Laws, 
ch. 366, § 6. 

In order to determine the proper scope of the exclusionary 
language found in MCA § 50-60-102(1) it is necessary to read the 
statute as a whole. Sutherland Statutory Construction§ 46.05 
(5th ed. 1992). Subsection (4) of MCA S 50-60-102 provides: 

The department may limit the application of any rule 
or portion of the state building code to include or 
exclude: 

(a) specified classes 
to use or other 
differentiation or 
regulation necessary, 

or types of buildings according 
distinctions as may make 
separate classification or 
proper, or desirable[.] 

This broad discretionary authority was granted to the Department 
to carry out the legislative goals enunciated in MCA § 50-60-
201. 

Prior to amendment in 1981 of MCA § 50-60-102 the state building 
codes applied only to buildings which were considered public 
places. Some confusion arose over whether apartment buildings 
should be considered public places. The Department of 
Administration, which enforced the state building codes at that 
time, sought legislative reform to clarify the definition of 
"public places." That reform resulted in the present language 
of MCA § 50-60-102. 
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The request for an opinion indicates that the Department's 
present interpretation of MCA § S0-60-102, which derives from 
application of the UBC definitions, can produce absurd 
enforcement situations and/or dangerous circumstances. For 
example, motel cabins which normally fall within the enforcement 
provisions of the state building code are exempted from 
enforcement when they are equipped with cooking facilities. 
Although this circumstance should call for greater regulation, 
these motel units are excluded from regulation altogether under 
the Department's current interpretation. 

Nothing in the plain language of MCA S 50-60-102 or its 
legislative history requires adoption of a construction which 
leads to absurd results. There may be a number of reasonable 
interpretations, one of which is that the Legislature intended 
by the enactment of MCA S 50-60-102(1) to exempt from building 
code compliance only those buildings intended for noncommercial 
purposes. If, in the Department's opinion, a restrictive 
reading of MCA S 50-60-102(1) does not further the legislative 
goals but effectively advances the very evils sought to be 
remedied by the building construction standards, then such an 
interpretation should be avoided. See Sutherland Statutory 
Construction S 65.03 (5th ed. 1992). The fact that one of 
several alternative interpretations produces unreasonable 
results is sufficient basis for rejecting that alternative. 
Johnson v. Marias River Elec. Coop., Inc., 211 Mont. 518, 524, 
687 P.2d 668, 671 (1984); Sutherland Statutory Construction 
s 45.12 (5th ed. 1992). The Department may thus adopt other 
definitions by its rulemaking authority which would more 
reasonably satisfy and promote the purposes of the state 
building codes. See also MCA S 50-60-203 (authority of 
Department to make rules, to adopt nationally recognized 
building codes, such as UBC, in whole or in part and to adopt 
rules more stringent than those in the UBC). 

Therefore, I believe the Department is not bound by the language 
of MCA S S0-60-102 to exclude such buildings from code 
compliance. The Department could, by rulemaking, clarify that 
its adoption of certain UBC provisions does not exclude 
application of the state building code to these structures. 

The second question posed by the Department's opinion request 
concerns the proper interpretation of MCA S 76-2-412(3) which 
provides in relevant part: 

Any safety or sanitary regulation of the department 
or any other agency of the state or a political 
subdivision thereof which is not applicable to 
residential occupancies in general may not be applied 
to a community residential facility serving eight or 
fewer persons or to a day-care home serving 12 or 
fewer children. 
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~'he Department has concluded that because the state buil.ding 
codes do not apply to residential buildings cont<'lini ng less U1:n• 
five dwelling units under MCA § 50-·G0-·102(1) U1ey are not 
applicable to small community residential and dfly·-can> 
facilities. 

In 1974, the Legislature enacted House Bill 686 which supplied 
the pertinent exclusionary language in MCA § 76-2-412(3). The 
legislative history discloses that the imposition of health and 
safety regulations on smaller home-care facilities was 
inconsistent with the intent to retain an atmosphere oF 
traditional family homes. The statute was amended in 1974 wit~ 
the clear purpose of having these facilities treated simply as 
residential occupancies and excluding them from all safety or 
sanitary regulations which did not apply to residential 
occupancies. The ~tatCJtory language Js clear. in expressly 
exempting these facilities from health and safety regulations, 
which include state building codes. Thus, any attempt to apply 
the state building codes to such faciJ.ities would be contrary 
to the plain language of the statute. 

Based on the clear language of the statute, I conclude that Lhe 
Legislature intended by this enactment to exclude smaller home­
care and day-care facilities from compliance with all stat<' 
building regulations which are not applicable to residentii'l! 
occupancies. 

THEREFORE, IT IS MY OPINION: 

1. MCA § 50-60-102(1) does not require the exclusion from 
state building code compliance of multiunit. 
condomin1.ums which utilize ''area separation wallsr" 
rental cabins and extended motel units which contain 
cooking units, or lodging houses, including bed and 
breakfast establishments. 

2. MCA 76-2-412(3) excludes from state building code 
compliance community residential facilities serving 
eight or fewer persons or day-care homes serving 
twelve or fewer children. 

,'1 \:rr-
P. MAZUREK 

ney General 

jpm/dh 
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VOLUME NO. 45 OPINION NO. 4 

CITIES AND TOWNS - Authority to assess fee for fire hydrant 
water service provided to rural improvement district; 
COSTS -Authority of municipality to assess fee for fire hydrant 
water service provided to rural improvement district; 
COUNTIES - Authority of municipality to assess fee for fire 
hydrant water service provided to rural improvement district; 
COUNTIES Authority to charge rural improvement district 
maintenance fund with fee assessed by municipality for fire 
hydrant water service; 
fEES - Authority of county to charge rural improvement district 
maintenance fund with fee ;::c;s2sscd by municipality for fire 
hydrant water service; 
RURAL :OPEClAL lMPHO'ir:.MEt;T D.i:::Tf<lC-: - Authority of municipality 
to assess ie~ fur fire hydrai:L ~~ter service provided to; 
RURAL SPECIAL IMPROVEMENT DISTRICT Authority to charge 
maintenance fund with fee assessed by municipality for fire 
hydrant water service; 
MONTANA CODE ANNOTATED - Sections 7-12-2102(1), 7-12-2161(2), 
7-12-2162, 7-12-4102(d) (iii)-(iv), 7-13-4305, 7-13-4311, 
7-13-4312, 69-7-201. 

HELD: l. When a rural improvement district requests that a 
municipal water utility provide water service to fire 
hydrants owned by the district, the municipality is 
authorized to provlde that service and assess a charge 
for it. 

2. Payment of a fire hydrant 
improvement district for 
hydrants owned by the rural 
be made from the district's 

Mr. Dennis Paxinos 
Yellowstone County Attorney 
P.O. Box 35025 
Billings, MT 59107-5025 

Dear Mr. Paxinos: 

fee charged to a rural 
provision of water to 
improvement district may 
maintenance fund. 

April 12, 1993 

You have requested my opinion concerning two questions which I 
have rephrased as follows: 

1. May a municipal water utility assess an annual 
fire hydrant fee for supplying water to fire 
hydrants outside the city limits which are owned 
by a rural improvement district? 
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2. If the city may assess such a charge, may the 
payment be made from the rural improvement 
district's maintenance fund? 

A number of rural improvement districts [RID's] have been formed 
in Yellowstone County [the County] which obtain water for fire 
hydrants from the City of Billings Public Utility Department 
[the City]. The RID's, which own the hydrants, have requested 
the water service from the City, for which the City assesses a 
fixed, annual "fire hydrant water service fee" in accordance 
with a fee schedule set by the Billings City council. You have 
also mentioned that the County's board of commissioners has 
established a fire service area denoted the Billings Urban Fire 
Service Area (BUFSA), which has contracted with the City to 
provide various fire protection services. All of the RID's lie 
within the BUFSA boundary and outside the Billings city limits. 
Although the BUFSA contract particularly denotes the services 
to be provided by the City, water service to fire hydrants owned 
by the RID's is not specifically mentioned. 

The County's position is that the City may not assess a fire 
hydrant water service fee in addition to the annual fee paid the 
City under the BUFSA contract, and the City maintains that there 
was never any intention that it would provide a fire hydrant 
water service under the BUFSA contract. 

I cannot address the issue of whether the contract allows the 
City to assess this fee, because it would require me to resolve 
disputed issues of fact relating to the intention of the parties 
to the contract. However, in the interest of providing some 
guidance regarding the issues raised, I have addressed your 
remaining questions as rephrased above. 

A city that operates a municipal water system is empowered to 
furnish water to "any person, factory, or other industry located 
outside the corporate limits of such city or town." MCA 
S 7-13-4311. MCA S 7-13-4312 further provides: 

The city council of any city within Montana that owns 
and operates a municipal water system and/or a 
municipal sewer system to furnish water and sewer 
services to the inhabitants of such city as a public 
utility shall, in addition to all other powers, have 
power to furnish water from such water system and 
sewage services from such sewer system to the 
inhabitants or to any person, factory, industry, or 
producer of farm or other products located outside of 
the corporate limits of such city at reasonable rates 
filed by the city or town council and approved, when 
otherwise required by statute, by the public service 
commission. such city council is further empowered 
to make collections for furnishing water and sewer 
services in the same manner as collections are made 
within the corporate limits. 
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MCA § 7-13-4305 provides that no person, firm, or corporation 
may use a municipal water system "unless they pay the full and 
established rate for said service." Finally, MCA § 69-7-201 
requires a municipal utility to adopt rules governing the rates 
for utility service, and the extension of service to users 
"outside the municipal boundaries." I conclude that when an RID 
requests that a municipal water utility provide water service 
to fire hydrants owned by the RID, the municipality is 
authorized to provide that serv~ce and to assess a charge for 
it. 

Your second quest-'.on is whether the RID may pay out of its 
maintenanc~ fund a fire hydrant fee assessed when it uses a 
municipal water service to supply water to its fire hydrants. 
The LegislaLur& tas provided t~~~ an RID may be created for the 
purpose of constructing water mains and hydrants. MCA 
§§ 7-12-2102( l) and -4102(d) (iii)-(iv). The board of 
conunissionel.::> .· .. ,_.st le·~·y .a:: 3S:.:G.ssment against property holders 
in the RI~ ··a~~dl ~o the whcl~ cast of maintaining, preserving. 
or repai't·iw:J imprcvemcr.ts within the district." MCA 
S 7-12-2161 (:) . Honey collected from the assessment must be 
deposited in the RID's maintenance fund, and may be used "to 
defray the expense of maintenance, preservation, or repair of 
said improvements and for no other purpose." MCA § 7-12-2162. 
You have suggested that a fee for supplying the RID hydrants 
with water could not be paid out of the RID's maintenance fund 
because such a fee does not constitute "maintenance, 
preservation, or repair" of the fire hydrant improvements. 

I have been unable to locate any Montana cases or Attorney 
General • s Opinions which construe the phrase "maintenance, 
preservation, or repair" as used in this statute. However, 
while the statute does not define the term "maintenance,'" rules 
of statutory construction dictate that the term must not be 
construed in isolation, particularly when to do so would lead 
to an absurd result. 

"[T]he cardinal principle of statutory construction 
is that the intent of the legislature is controlling." 
In construing legislative intent, statutes must be 
read and considered in their entirety and legislative 
intent may not be gained from the wording of any one 
particular section or sentence, but only from a 
consideration of the whole. It is out [sic) duty to 
interpret individual sections of an act in such a 
manner as to insure coordination with the other 
sections of the act. 

State v. Meader, 184 Mont. 32, 36-37, 601 P.2d 386, 388-89 
(1979) (citations omitted); accord State v. Magnuson, 210 Mont. 
401, 408, 682 P.2d 1365, 1369 (1984) (legislation must be read 
as whole in ascertaining legislative intent). In applying this 
rule of construction, every effort should be made to secure a 
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v. Smith, 186 Mont. 56, 61, 606 P.2d 507, 510 (1980) (when there 
is doubt about meaning of phrase in statute, phrase must be 
given reasonable construction in harmony with entire statute); 
Dover Ranch v. County of Yellowstone, 187 Mont. 276, 283, 609 
P.2d 711, 715 (1980) (statute must be read as whole and 
construed to avoid absurd results). Thus, " [a] statute will not 
be interpreted to defeat its object or purpose, and the objects 
sought to be achieved by the legislature are of prime 
consideration in interpreting it." Dover Ranch, 187 Mont. at 
284, 609 P.2d at 715. 

As noted above, the Legislature has granted counties the power 
to create RID's outside of incorporated cities and towns for the 
purpose of acquiring and constructing certain improvements "in 
the public interest," including the construction of water mains 
and hydrants. MCA §§ 7-12-2102(1) and -4102(d)(iii)-(iv). 
Maintenance, preservation and repair of such improvements are 
paid for from the RID maintenance fund. Construing the term 
"maintenance" in MCA § 7-12-2162 as precluding payment tor the 
cost of providing water to hydrants constructed under authority 
of these statutes would lead to an absurd result: fire hydrants 
without a supply of water. 

The Supreme Court of California reached a similar conclusion in 
Roberts v. City of Los Angeles, 61 P.2d 323, 324 (Cal. 1936), 
an analogous case that involved construction of the title of a 
bi 11 permitting municipal! ties to establish and maintain an 
electric street lighting system, and to assess a tax on the 
property benefited. The bill title provided in pertinent part: 

An act to provide for the acquisition, installation, 
construction, reconstruction, extension, repair and 
maintenance by municipalities of waterworks, electric 
power works, gas works, lighting works, and other 
public works and utilities; for the assessment of the 
cost and expenses thereof upon the property benefited; 
and for the issue of improvement bonds[.] 

61 P.2d at 324. Since the bill title did not refer to 
furnishing power to the electric lighting system, the issue 
before the court was whether the bill title contemplated the 
provision of electric current to the system. In concluding that 
the provision of electricity was within the bill's scope, the 
court stated: 

The only logical inference that can flow from the 
language of the title is that the production and 
furnishing of electric current was one of the main 
objects and purposes conferred on cities by the 
Legislature. The construction of an electric power 
works with no purpose or means of furnishing light 
would be as void of rationality as would the building 
of a reservoir storage system without providing any 
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means of supplying it with water, or a locomotive 
without providing any means of generating steam. 
Reading the words "acquisition," "installation," 
"construction, 11 11 extension," ''repair," and 
"maintenance," with the context of the title itself, 
it would seem that there can be no doubt but that the 
title of the act contemplated the operation of 
lighting works and the furnishing of electric current 
by that means. If this is not so, there would be no 
occasion to repair anything and there would be nothing 
of a useful character to maintain. 

61 P.2d at 327. 

When the applicable Montana statutes are read together, a 
reasonable construction is that the Legislature intended the 
term "maintenance" in MCA 5 7-12-2162 to include provision of 
a supply of water to the hydrants so that they would actually 
constitute improvements in the public interest. I therefore 
conclude that the payment of a fire hydrant fee charged to an 
RID for provision of water to hydrants owned by the RID may be 
made from the rural improvement district's maintenance fund. 

THEREFORE, IT IS MY OPINION: 

l. When a rural improvement district requests that a 
municipal water utility provide water service to fire 
hydrants owned by the district, the municipality is 
authorized to provide that service and assess a charge 
for it. 

2. 

jpm/mlr 

8-4/29/93 

Payment of a fire hydrant 
improvement district for 
hydrants owned by the rural 
be made from the district's 

fee charged to a rural 
provision of water to 
improvement district may 
maintenance fund. 
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NOTICE OF FUNCTIONS OF APMrNISTRhTIYE CODE CQMKIITEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a J;"Ule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND TBE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !ASMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

ltnown 
Subject 
Matter 

Statute 
Number and 
Department 

l. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies ~hich have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1993. This table includes those rules adopted during 
the period April 1, 1993 through June 30, 1993 and any proposed 
rule action that is pending during the past 6 month period. (h 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MARl . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1993, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title nWIIber, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1992 and 1993 Montana Administrative Registers. 

ADMINISTRATION, Department of, Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave Parental Leave for State Employees, 
p. 827, 2372 

(Public Employees' Retirement Board) 
2.43.418 Accrual and Payment of Interest for Previous Periods 

of Elected Service, p. 496 
2.43.609 Funding Available for Post-Retirement Adjustments, 

p. 359 
2.43.612 and other rules - Certifying Annual Benefit Payments 

for Distributing Lump Sum Benefit Increases to 
Montana Resident Retirees, p. 1900, 2721 

(Teachers' Retirement Board) 
2.44.201 and ather rules Adopting the Current Model 

Procedure Rules - Updating the Calculation of Part­
Time Service - Clarifying the Retirement Effective 
Date - Correcting Benefit Amount Quoted - Requiring 
Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjustments Implementing Amendments to SB 226 
Adopted by the First 1992 Special Legislative Session 
Relating to the Teachers' Retirement System, p. 492 

(State Compensation Mutual Insurance Fund) 
2.55.324 and other rules - Establishment of Premium Rates, 

p. 1, 340 
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AGRICUHTURE. Department of, Title 4 

4.4.316 and other rules Liability on all Crops Time 
Policy Becomes Effective - Cut Off Date, p. 361 

STATE AUDITOR, Title 6 

I-IV Prohibiting Unfair Discrimination for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 243 6 

COMMERCE, Deparqnent of, Title 8 

(Board of Alternative Health Care) 
I Direct Entry Midwife Education Standards, p. 2225, 

2722 
8.4.301 

(Board of 
8.8.2801 
(Board of 
8.12.601 

(Board of 
8.16.601 

8.17.702 

(Board of 
8.20.401 

(Board of 
8.22.612 

(Board of 
8.24.409 
(Board of 
I 

8.28.1501 

8-4/29/93 

and other rules Fees Direct Entry Midwifery 
Apprenticeship, p. 2106, 2498 

Athletics! 
and other rules - Kickboxing, p. 363 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Fees, p. 2674 

Dentistry) 
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns, p. 2229, 393 
and other rules • Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry, 
Dental Hygiene and Denturitry, p. 2236, 287 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements - Fees 
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational Requirements • Notification 
Definitions - ForQS of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197, 534 

Horse Racing) 
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Pee Schedule, p. 325 

Medical Examiners) 
Practice of Acupuncture Unprofessional Conduct, 
p. 498 
and other rules - Definitions - Utilization Plans 
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions · Allowable Functions -
Revocation or Suspension of Approval -
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Prescribing/Dispensing Authority - Scope of Practice 
- Termination and Transfer - Training of Physician 
Assistants, p. 2677, 341, 395 

8.28.1505 Pees, p. 1784, 2375 
(Board of Nursing) 
8. 32.406 and other rule Licensure for Foreign Nurses 

Prescribing Practices, p. 385 
(Board of Nursing Home Administrators) 
8.34.414 and other rule- Examinations- Reciprocity Licenses, 

p. 2686, 264, 396 
8.34.414 and other rules Examinations Definitions 

Applications. p. 1903, 2640 
(Board of Optometrists) 
I-III Surgery - Aspects of Surgery Prohibited - Anterior 

Segment Defined Optometrist's Role in Post-

(Board of 
8.39.502 
8.39.502 

Operative Care, p. 2625, 398 
Outfitters) 

Licensure - Outfitter Qualifications, p. 327 
and other rules Licensure Qualifications 
Applications Renewals Transfer of License, 
p. 1292, 2376 

8.39.503 
(Board of 
8.40.401 

Licensure - Outfitter Examination, p. 2688, 343 
Pharmacy) 

and other rules - Definitions - Patient Records 
Prospective Drug Review Patient Counseling, 
p. 2439, 293 

(Board of Plumbers) 
8.44.412 Pee Schedule, p. 2482, 141 
(Board of Real Estate Appraisers) 
8. 57. 4 01 and other rule 

Requirements, p. 501 
Definitions 

8.57.401 and other rule Definitions 
Appraisal Experience, p. 2443, 142 

(Board of Realty Regulation) 

Expe:rience 

Ad Valorem Tax 

8. 58. 406A Application for License - Salesperson and Broker, 
p. 1545, 2274 

(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rule - Licensure Requirements for Social 

Workers and Professional Counselors, p. 92 
(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 2484, 146 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95, 400 
(Financial Division) 
I Credit Unions, p. 1786, 2465 
(Board of Milk Control) 
8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates, 

8.86.301 
p. 329 
Regulating the Calculation of the Price of Class II 
and III Milk Paid to Milk Produce:rs Each Month, 
p. 1788, 2377 
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{Local Government Assistance Division) 
I Administration of the Treasure State Endowment 

Program (TSEP), p. 2323, 2723 
8.94.3701 and other rules - 1985 and 1986 Federal Community 

Development Block Grant Program - Administration of 
the 1993 Federal Community Development Block Grant 
Program, p. 205, 536 

!Board of Investments) 
I-XXI and other rules - Municipal Finance Consolidation Act 

- Rules Implementing the INTERCAP Program, p. 1715, 
2275 

{Aeronautics Division) 
8.106.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Aeronautics) 
8.107.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Housing) 
8.111.405 and other rule - Income Limits and Loan Amounts -

Cash Advances Reverse Annuity Mortgage Loan 
Provisions, p. 503 

{Science and Technology Development Board) 
I-V Seed Capital Project Loans to Venture Capital 

Companies, p. 1791, 2643 
{Montana State Lottery) 
8.127 .101 Organizational Rule - Retailer Commission - Sales 

Staff Incentive Plan, p. 2486, 401 

EDUCATION. Title 10 

{Superintendent of Public Instruction) 
10.6.101 and other rules - School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
10.41.101 and other rules -Vocational Education General Jl.ules, 

p. 1795, 296 
!Board of Public Education) 
10.51.104 and other rule - Jl.esponsibili ty All signed by Statute 

10.55.601 
10.56.101 
10.57.404 

Board Staff, p. 1451, 2727 
Accreditation Standards: Procedures, p. 2690 
Student Assessment, p. 2693 
Teacher Certification - Class 4 Vocational Education, 
p. 387 

10.64.301 and other rules - Transportation - Definitions - Bus 
Chassis - Bus Body - Special Education Vehicle - LP 
Gas Motor Fuel Installation - General - Application -
- Special Equipment, p. 207 

FAMILY SERVICES. Department of. Title 11 

11.2.401 and other rule • Local Service Areas - Local Youth 
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11.5.1002 
11.7.313 

11.12.101 

11.12.101 

11.14.102 

11.14.103 

11.14. 605 
11.17.101 

11. 18.107 

11.18.125 
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Services Advisory Councils, p. 1831, 2501 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 
Day Care Rates, p. 1908, 2379 
Determination of Daily Rates for Youth Care 
Facilities, p. 2627, 147 
and oth8r rules Maternity Homes Licensed as Youth 
Care Facilities, p. 102, 403 
and other rules Youth Care Facilities, p. 2325, 
2728 
and other rules Family and Group Day Care Homes 
Providing Care Only to Infants · Day Care Facility 
Registration for Certain In-Home Providers for the 
Purpose of Receiving State Payment, p. 97 
and other rules • Day Care Facility Licensing and 
Registration Requirements, p. 333 
State Payment for Day Care Services, p. 279, 541 
and other rules Youth Detention Facil)ties, 
p. 1813, 2645 
and other rules ·· Licensing of Community Homes for 
the Developmentally and PhysicalJy Disabled, p. 741, 
1197, 2277 
and other rule • Co=uni ty Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH, WILDLIFE, AND PARKS. Department of. Title 12 

I-VI Development of State Parks and Fishing Access Sites, 
p. 1841, 2382 

I-XII and other rules - Falconry, p. 1833. 2381 
12.3.402 License Refunds, p. 105 
12.5.301 Yellow Perch as Nongame Species in Need of 

Management, p. 389 
12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380 

HEALTH AND ENVIRQNMENTAL SCIENCES, Department of. Title 16 

I-VI 

16.8.1004 

16.8.1307 

16.8.1903 
16.16.803 

Establishing Procedures for ~ocal Water Quality 
District Program Approval - Procedures for Granting 
Enforcement Authority to ~ocal Water Quality 
Districts, p. 2445, 543 
and other rules - Incorporating Federal Regulatory 
Changes for the Air Quality Bureau, p. 2243, 2741 
and other rules - Air Quality - Open Burning Permit 
Fees for Conditional and Eulergency Open Burning 
Permits, p. 1732, 2285, 2743 
Air Quality - Permit Fees, p. 1730, 2390 
Subdivisions • Subdivision Review Fees for RV Parks 
and Campgrounds, p. 283, 542 
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16.28.701 and other rules - School ~unization Requirements, 
p. 505 

16.28.1005 Tuberculosis Control Requirements for Employees of 
Schools and Day Care Facilities, p. 1303, 2744 

16.42. 302 and other rules Occupational and Radiological 
Health · Asbestos Abatement Requirements - Permit -
Accreditation Course Fees Remedies for 
Violations, p. 215, 549 . 

16.44.102 and other rules • Hazardous Waste • Exportation of 
Hazardous waste HSWA Cluster I Regulations, 
p. 2330, 2750 

16.44.102 and other rules • Solid and Hazardous Waste - Boiler 
and Industrial Furnace (BlF) Regulations, p. 2567, 
445, 1911, 2502 

16.44.106 and other rules - Solid and Hazardous Waste -
Regulation of Hazardous Waste Facilities and 
Generators Identification of Hazardous Waste, 
p. 232, 555 

TRANSPORTATION. Department of. Title 18 

18.12.101 and other rules - Transfer of Aeronautics and Board 
of Aeronautics Rules from Department of Commerce to 
Department of Trausportation, p. 2551 

CORRECTIONS AND HOMAN SERVICES, Department of, Ti~ 

20.3.413 

20.7.201 

20.14.302 

(Board of 
20.25.101 

and other rules - Certification System for chemical 
Dependency Personnel, p. 2633, 151 
and other rules - Resident Reimbursement at Community 
Correctional Centers, p. 1454, 2286 
and other rules Application for Voluntary 
Admissions to the Montana State Hospital, p. 979, 
1483' 2287 

Pardons) 
and other rules · Revision of the Rules of the Board 
of Pardons, p. 2639, 297 

JUSTICE. Department of. Title 23 

I Drug Abuse Resistance Education (DARE) Trust Fund, 
p, 2452, 12 

I- II Montana Peace Officer Standards and Training - Public 
Safety Communications Officers, p. 519 

I·II Probation and Parole Officer Certification, p. 521 
I-V Investigative Protocol by the Department of Justice 

in the Performance of its Investigative 
Responsibilities, p. 2117, 2466, 2752 

23.12.101 and other rules Department of Justice 
Standardization of Criminal History Information 
Collection - Implementation of an Arrest· Numbering 
System, p. 2246 
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23.14.404 Peace Officers Standards and Training, p. 2450, 559 

LABOR AND INDUSTRY, Department of, Title 24 

24.9.314 

24.11.813 

24.11.814 

24.16.9007 
24.29.706 

24.29.1403 

and other rule · Document Format, Filing and Service 
- Exceptions to Proposed Orders, p. 2695, 298, 560 
and other rules - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 2344, 2753, 13 
and other rule - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 1577, 1949, 2251 
Prevailing Wage Rates - Service Occupations, p. 391 
Exclusions from the Definitions of Employment in the 
Unemployment Insurance and Workers' Compensation 
Acts, p. 1573, 1948, 2250, 2759 
and other rules Medical Services far Workers • 
Compensation • Selection of Physician - Physicians 
Reports - Relative Value Fee Schedule - Treatment and 
Reporting, p. 107, 404 

STATE LANDS, Department of. Title 26 

I·XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
Management Zone, p. 2252, 14 
and other rules • Regulation of Coal and Uranium 
Mining and Prospecting, p. 2260 

LIVESTOCK, Department of, Title 32 

32.2.401 Imposition of a Pee Pertaining to Inspection of Game 
Farm Animals, p. 2348, 265 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-VII 

(Board of 
36.22.302 

Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561 

Oil and Gas Conservation) 
and other rules - Definitions - Banding of Oil and 
Gas Wells · Reports - Well Plugging Requirements 
Referral of Administrative Matters, p. 1950, 152 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-II 

I -II 

Requiring a Prefiling Notification of Certain Utility 
Rate Case Filings before the Public Service 
Commission, p. 6 
Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523 
and other rule - Fuel Cost Surcharge - Temporary Rate 
Reductions • Defining "Miles", All Regarding Motor 
Carriers, p. 2121, 2647 
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I-XII and other rules - Establishing Policy Guidelines on 
Integrated Least Cost Resource Planning for Electric 
Utilities in Montana - Cogeneration and Small Power 
Production, p. 1846, 2269, 2764 

38.5.2601 and other rules Telecommunications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699 

3 8. 5. 3345 Change in Customer's !nterexchange Carrier 
Deferring of Implementation Until September 1, 1993, 
p. 285 

REVENUE. Department of, Title 42 

I-III 
I-V 
42.2.602 
42.11.211 
42.14.102 
42.14.102 
42.15.101 
42.15.112 

42.15.ll.6 
42.15.118 
42.15.121 

42.16.104 
42.17.105 
42.17.112 
42.17.301 

42.18.105 

42.19.402 

42.21.106 

42.22.101 

42.22.101 

42.22.103 

42.24.102 
42.26.101 

42.31.110 

42.31.404 
42.38.101 

Valuation for Commercial Property, p. 1955, 2780 
Forest Land Property Taxes, p. 1227, 2650 
and other rules ·Taxpayer Appeal Rules, p. 247, 570 
and other rules - Liquor Division, p. 2492, 158, 434 
and other rules - Miscellaneous Taxes, p. 2350, 2776 
Accommodations Tax, p. 1739, 2393 
and other rules - Change of Domicile, p. 244, 571 
and other rules • Income Tax Returns and Tax Credits, 
p. 2005, 2555 
Net Operating Loss Computations, p. 2023, 2556 
Exempt Retirement Limitation, p. 2353, 2777 
and other rule - Taxation of Indian Income, p. 2719, 
242 
Interest on unpaid Tax, p. 2012, 2557 
Computation of Withholding, p. 525 
and other rule - Withholding, p. 2014, 2558 
and other rules · Estimated Tax Payments, p. 1988, 
2778 
and other rule - Montana Reappraisal Plan, p. 2490, 
160 
and other rules Propex-ty Taxes for Low Income 
Property Energy Related Tax Incentives New 
Industrial Property, p. 2016, 2559 
and other rules - Property Taxes for Market Value of 
Personal Property, p. 197~. 2394 
and other rules Centrally Assessed Companies, 
p. 131, 435 
and other rule Situs Property for Centrally 
Assessed Railroads, p. 2356, 2787 
and other rules Property Taxes for Centrally 
Assessed Property, p. 1959, 2560 
and other rules - Subchapter S, p. 1741, 2395 
and other rules - Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules - Untaxed Cigarettes Under Tribal 
Ag•eements, p. 1994, 2563 
Emergency Telephone Service Fee, p. 2010, 2569 
and other rules - Abandoned Property, p. 1744, 2570 
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SE_CRE'I:ARY _QF STATE, Title 44 

1.2.419 

I 
I-VIII 
46.6.102 

46.10.305 

46.10.404 
46.10.406 
46.10.~23 

46.12.,65 
46.12.806 
46.12.1;:26 
46.12.3803 
46.13.301 

46.25.101 
46.25.725 

Filing, Compiling, Pr·inte:r Pickup and Publication 
Schedule for the Montana Administrative Register for 
1993, p. 2270, 2652 

and other rules Kids Count and Early Periodic 
Screening I;iagnosis and 'l'reatment Services, p. 2359~ 
2788 
Statistical Sampling Audits, p. 2272, 441 
Passport to Health Progra:a,, p. 998, 1231, 2283 
and other rules Vocatio;;:;.al Rehabilitation 
Extended Employ.ttLent and Ind-ap<'!:ndent Living Progr?..ms, 
p. 1306, 2572 
and other rules AFDC Stand;~,rds of AssiGtance, 
p. 2025, 2396 
Title IV-A Day Care for Children, p. 2125, 2469 
AFDC Resources, p. 135, 345 
Self-lnit~ated Education or Training, p. 2460, 161 
and other rules Priv·ace Duty Nursing, p. 2127, 2£53 
Durable Medical Equipment - Oxygen, p. 531 
and other rule - Nursing Facility Reimbursement, p. 8 
Medically Needy Income Standards, p. 2033, 2398 
and other rules Low Income Energy and 
Weatheri~ation Assistance Programs, p. 527 
and other rules - General Relief, p. 2035, 2584 
Income for General Relief Assistance, p. 139, 346 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, directs that all appointing authorities 
of all appointive boards, commissions, committees and councils 
of state government take positive action to attain gender 
balance and proportional representation of minority residents 
to the greatest extent possible. 

One directive of 2-15-108, MCA is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in March, 1993, are 
published. Vacancies scheduled to appear from May 1, 1993, 
through July 31, 1993, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
April 6, 1993. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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