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publication, has three sections. The notice se ntains
state agencies’ proposed new, atended or repealed rules, the
raticonale for the change, date and address of public hearing and

)
The Montana Administrative Register (M}ul‘, ['Mﬂﬁwonthly

where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 11.7.313 pertaining to )} OF RULE 11.7.313 PERTAINING
foster care payments. } TO FOSTER CARE PAYMENTS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On June 10, 1993, the Department of Family Services
proposes to amend Rule 11.7.313 pertaining to foster care
payments.

2. The rule as proposed to be amended reads as follows:

11.2.313 CLASSIFICATION MODEL Subsections (1) through (5)
remain the same.

(6) The department’s model rate matrix, effective dJanu-
ary—13-—308%, January 1, 1993, is hereby adopted and incorporated
by this reference. Copies of the model rate matrix of the
department are available upon request from the Administrative
Support Division, Department of Family Services, P.0. Box 8005,
Helena, Montana 39604. The department shall review and revise its
model rate matrix at least once every two years.

AUTH: Sec. 41-3-1103, 41-3-13142 and 52-2-3111, MCA.
IMP: Sec. 41-3-1103, 41-3-1142 d 52-2~ MCA.

3. The provisions of the model rate matrix have been updated
to accommodate additional.levels of care created by recent rule-
making. 1992 MAR p. 2728; 1993 MAR p. 147. The rule must be
changed to allow for proper adoption and incorporation of the
revised matrix. Section 2-4-307, MCA. The amendment adopting
and incorporating the new matrix 1is reasonably necessary to
implement a system for foster care payments. The department is
authorized to implement through rules: child welfare services, the
administration of foster care, and regulation of facilities
providing care.

4, Interested persons may submit their data, views or
arguments to the proposed amendment in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.0O. Box 8005, Helena, Montana 59604, no later than May 27,
1993.

5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department

8-4/29/93

[}

MAR Notice No. 11-3



-590-

of Family Services, 48 North Last Chance Gulch, P.0. Box 8005,
Helena, Montana %9604, no later than May 27, 1993.

6. If the Department of Family Services receives reguests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published im the Montana Administrative
Register.

DEPARTMENT OF FAMILY SERVICES

Pl £ Ghd
Hank Hudson, Director
AT el

n Melcher, Rule Reviewer

Certified to the Secretary of State, April 19, 1993,

8-4/29/93 MAR Notice No. 11-55
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 11.12.101 pertaining } OF RULE 11.12.101 PERTAINING
to the definition of youth. ) TO THE DEFINITION OF YOUTH.

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On June 10, 1993, the Department of Family Services
proposes to amend Rule 11.12.101 pertaining to the definition of
youth,

2. The rule as proposed to be amended reads as follows:

13.312.10) YOUTH, GARE FACILITY, DEFINITIONS (1) The fol-
lowing definitions apply to all youth care facility licensing
rules:

(a) ZExcept in regard to age reguirements under Montana
nedjcaid programs which allow for participation of youth up to the
age _of 21 vears, "€child" or "youth" means any person under the
age of 18 years, without regard to sex or emancipation.

Subsections (1) (b) through (3) remain the same.

U Sec., -3-1103 =3-1142 and 5%2-2-111 CA.
MP. Sec. 41-3-1103, 41 3-1142 and 52-2-11), MCA.

3. ARM 11.12.101 provides definitions for subchapter 12.
Subchapter 12 generally covers licensing requirements for
facilities providing foster care to children in the custody of the
department.

As a result of a recent rule-making (1992 MAR p. 2605), subchapter
12 also covers rules on medicaid services in therapeutic youth
group homes. Federal law requires that children’s medicaid
services be provided for young persons up to the age of 21 years.
The current definition of "youth" in ARM 11.12.101 conflicts with
the federal requirement. The amendment propeosed in this rule-
making is reasonably necessary to eliminate the conflict.

Statutes cited herein authorize rules for implementing
administration of state and federal funds for foster care,
licensing for foster c¢are, and provision of c¢hild welfare
services.

4, Interested persons may submit their data, views or
arguments to the proposed amendment in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.D. Box 8005, Helena, Montana 59604, no later than May 27,
1993,

MAR Notice No. 11-56 8-4/29/93
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5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.0. Box 8005,
Helena, Montana 59604, no later than May 27, 1993.

6. If the Department of Family Services receives requests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register.

DEPARTMENT OF FAMILY SERVICES

s Ul

Hank Hudson, Director

Mﬂ@ﬂ%@c&,

Melcher, Rule Reviewer

\r

Certified to the Secretary of State, April 1%, 1993.

§-4/29/93 MAR Notice Kko. 1l1-53¢



-593-

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendment )

of rule 36-12.101, Definitions, ) NOTICE OF PROPOSED
36.12.103, Application and ) AMENDMENT AND ADOPTION
Special Fees, 36.12.104 Issuance)

of Interim Permits, and new rule) NO PUBLIC HEARING

on testing and monitoring ) CONTEMPLATED

To: All Interested Persons

1. On June 3, 1993 the Board of Natural Resources and
Conservation proposes to amend rule 36.12.101 Definitions,
36.12.103 Application and Special Fees, 36.12.104 Issuance of
Interim Permits and proposes to adopt new Rule I Testing or
Monitoring.

2. The rules proposed to be amended provide as follows:

"36.12.101 DEFINITIONS Unless the context requires

otherwise, to aid in the implementation of the Montana Water
Use Act and as used in these rules:

(Ly . ..
(7) "Combined appropriation" means an appropriation of
water from the same source aguifer by two or more groundwater
developments, thgt are physjically manifold jinto the same
sygtem. the-purpese-of-whighr-in-the-departmentio-judgmenty
eeuid-have-been-ageemplished-by-a-6ingle-——appropriationr—
Greundvater-developmente-need-Rot-be--physiealliy-cenneeted-nor
have-a-vemmen-distxibutien-pystemn-to---be-censidexed-a
tgembined-apprepriatien~i--They-can-be-separate-devetoped
BPFiRgB-0F-wello-to-peparate-parks-ef-a~-projeet-eor
devetopmenty--Sueh-wellc-and-eprirgs-need-net-be-developed
simultaneousiy~--PYhey-ean-be-deveioped-gradualiy-ex-in
inerementdv--Fhe-ameunt-ef-vater-apprepriated-for-the-entire
prejeat-ex-develeoprent-£rom-—thepe-groundvater-developments-in
the-same-oeurge-agquifer-is-the-*combined-appropriationst--

AUTH: 85-2-113, MCa; IMP: 85-2-113, 306, MCA;

.12, (1) A fee, if
required, shall be paid at the time the permit, change, notice
of completion, extension of time request, temporary change
renewal, transfer certificate, exempt water right, or petition
application (hereafter singularly or collectively referred to
as application) is filed with the department. .

{b) For amy-request-fer an Interim Permit, there shall
be a fee of $10 in addition to the-rate-sehedules-shewa-in (&)
er-{b} above.

(c) For a Notice of Completion of Groundwater
bevelopment (for groundwater developments with a maximum use
of 35 gpm or less not to exceed 10 acre-feet per year, Form
No. 602, there shall be a fee of $1525. The-department-shaii
eollest—an-additioRal-610-fee-to-be-depopited-in-the-ground
Water-aBBeBeMent -a00eUAL-AB~Xoguired-by-85-2-306¢5)y-MEA~--Fhe

MAR Notice No. 36-12-8 8-4/29/92
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tetal-fee-to-pe-paid-for-the-£filing-of-a-Form-608-shati-be
625+

() . . .
AUTH: 85-2-113, MCA; IMP: 85-2-113, MCA;
6.12.104 TERI I (1) Pending

final approval or denial of an application for a provisional
permit, the department may, in its discretion and upon proper
application, issue an interim permit authorizing an applicant
to begin appropriating water immediately fex-testirg
PUEpeses .

2y . . .°

AUTH: 85-2-113, MCA; IMP: 85-2-113, 85-2-311 through
85-2-314, MCA

3. The proposed new rule provides as follows:

"RULE_ 1 _TESTING QR _MONITQRING (1) Water testing or
monitoring is not a beneficial use of water requiring the
filing of a permit application.

(2) A permit is not required if the intent of a person
is to conduct aquifer tests, water gquality tests, water level
monitoring or other testing or monitoring of a water source.”

AUTH: 85-2-113, MCA; IMP: 85-2-113, MCA

4. Rule 36.12.101 is proposed to be amended so that the
definition of combined appropriation is clearer to the public
as to when wells of 35 gpm or less or 10 acre-feet or less,
require a permit.

5. Rule 36.12.103 is proposed to be amended to maintain
the Notice of Completion of Groundwater Development fee at $25
and deposit the total fee in the water rights earmarked
revenue account. The department is required to deposit $10 of
the fee in a groundwater assessment account until July 1,
1993, That requirement terminates on July 1, 1993. The fee
at $25 is commensurate with other fees collected for
processing similar documents and entering them in the
centralized water rights records system.

6. Rule 36.12.104 is proposed t0 be amended to make the
interim permit process correspond more closely with the intent
of the law. That is, an interim permit is issued toc allow a
permit applicant to actually appropriate water prior to
issuance or denial of his permit, not to conduct testing.

7. The new rule is proposed to clarify that a permit is
not required to conduct testing or monitoring of water
sources.

8. Interested persons may present their data, views, or
arguments concerning the proposed amendment and adoption in
writing to Ronald J. Guse, Department of Natural Resources and
Conservation, 1520 E. 6th Avenue, Helena, MT. 53620. Any
comments must be received no later than May 28, 1993,

9. 1If a person who is directly affected by the proposed
amendment and adoption wishes to express his data, views and
arguments orally or in writing at a public hearing, he must

§-4/29/92 MAR Notice No. 36-12-8
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make written request for a hearing and submit this request
along with any written comments he has to Ronald J. Guse,
Department of Ratural Resources and Conservation, 1520 E. 6th
Avenue, Helena, MT. 59620. A written request for hearing must
be received no later than May 28, 1993.

10. If the agency receives requests for a public hearing
on the proposed amendment and adoption from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the administrative code committee
of the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 members who
will be directly affected a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

Jack E. Galt, Ch n

Submitted to the Secretary of State on April 19, 1993,

MAR Notice No. 36-12-8 8-4/29/93
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION AND AMEND-
MENT OF RULES GOVERNING
MINIMUM FILING REQUIRE-
MENTS AND PROCEDURES FOR
CLASS COST OF SERVICE AND
RATE DESIGN AND REPEAL OF
ARM 38.5.105 AND 38.5.178

In the Matter of Proposed
Adoption, Amendment and Repeal
of Rules Governing Minimum
Filing Requirements and
Procedures for Class Cost of
Service and Rate Design.

TO: All Interested Persons

1. On Wednesday, May 19, 1993 at 10:00 a.m. in the
Bollinger Hearing Room, Montana Publie Service Commission,
1701 Prospect Avenue, Helena, Montana, a hearing will be held
to consider the proposals identified in the above title and de-
scribed in the following paragraphs.

2. The rules proposed to be amended provide as follows:

38.5.102 APPLICATIONS FOR RATE INCREASES (1) Applica-
tions for rate increases exceeding one hundred thousand dol-
lars annually shall include the cost of service to be supplied
and shall include the additional material required in ARM
38.5.103 to 38.5.175 and 38.5.179 to 38.5.183, inclusive,
minimally. Further or additional materials may be supplied by
the utility if the utility #feels ehat believes such s
materials are necessary.

(2) Three copies of the letter of transmittal and three
copies of all materials required in ARM 38.5.103 to 38.5.175
and 38.5,179 to 38.5.183, inclusive, shall be filed with the

commission at the time of application. Montana consumer coun-
sel shall receive two copies of the same materials.

(3) No changes. AUTH: Sec. 69-3-103, MCA; IMP, Sec.
69-2-101, MCA

38.5.109 WORKING PAPERS TO BE FILED (1) In the state-
ments described in ARM 38.5.121 to 38.5,180, inclusive, certain
items are designated as "working papers."” Three sets of such

working papers are to be filed at the time the Statements A
through N are filed with the commission whether filed pursu-
ant to 38.5.102 or [Rule 1I]. Such working papers shall be
available to intervenors on request. AUTH: Sec. 69-3-103,
MCA; IMP, Sec. 69-2-101, MCA

38.5.176 STATEMENT L ~~ ALLOCATED COST OF SERVICE

(ACOS) (k) Statement L shail shew £6r the test paried a
summary by major funetional caktegory of serviee as allceated
to the major etasses £or which the inereased reates or charges
are Bropesed-r Testimony shalld demeribe the prineipal determt
nants used for niiocation purpeses- Alleocated ecost of service
per beeoks and per elaimed adiustments shall be shewn separate-
ivs Werking papers with respect ¢o& the sverail eest of ser-
viee mshall shew the follewing:

8-4/29/93 MAR Notice No. 38-2-111
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{ey--Crouping and allocation of varieous ttems of cost and
eredies te cont of aserviee inte fumetional totniss
————— tb}-~Eiasaificarion of items of cost and eredits inte de-
mand; energy; customer or other appropriste categeries;

----- tey——En the evemt that the filing utiliey makes appiics-
eten to ineresse cherges other than rate scheduies; i+ shall
fise supply costing suppew: reimted eherebos

----- +dy—-Enstomer load data used in the allecatieor of costss
————— tey--Betaiis of allocation of gemerat or commen or Feimt
costa te varteus funetionss

————— tfr-~Sufficient detniied breakdewn of opermtion and main-—
tenance expense accounts and taxes te drsciese how compenent
reems have been ctasaified anéd allecareds

{1) Statement L shall present the cost of service re-
sults in detail for every customer class. Written testimony
shall describe the development of these cost of service re-
sults. Included shall be the following:

(a) A general discussion of the purpose of the filing
with goals and objectives of the allocated cost of service pro-
posals., Industry standard terminology shall be used to de-
scribe and define allocated cost of service proposals. Where
unigue terms are used, they shall be defined in a separate
glossary to be included as part of the filing.

(b) A benchmark allocated cost of service comparing the
last commission-approved filing to the current filing. Any
substantive deviation in procedures and/or methods used to pre-
pare the current filing compared to the last commisgion-ap-—
proved filipg will be summarized and explained in the cost of
service testimony.

(c) A generic allocated cost of service model which pro-
vides a basic understanding of the allocated cost of service
study. The public service commission currently recognizes al-
located cost of service based on marginal cost principles.
Any utility testimony and exhibits on allocated cost of ser-
vice should follow the format of the generic marginal cost mod-
el as described below.

{2) A generic marginal cost model shall also be provid-
ed. Marginal cost of service shall be determined for each of
the following functions:

{a) Generation, transmission, substation, distribution,
and customer for electric filings.

(b} Supply, storaqge, transmission, distribution, and cus-
tomer for natural gas filings.

{(3) Marginal costs shall be determined using the follow-
ing additional steps:

(a) Classify the functionalized costs as enerqgy (commodi-
ty), capacity, reactive power and/or customer related and com-
pute the associated marginal unit costs,

(b) Multiply classified marginal unit costs by alloca-
tion factors to compute total marginal cost.

(4) Allocation factors, annualization factors, and ad-
justment factors (4) to (j) below, may be used at various
times throughout the cost of service study. These do not nec-
essarily apply to all utiljties. Ap example is seasonal costs

MAR Notice No. 38-2-111 8-4/29/93
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since not all utilities have seasonal differences in costs.
Inputs and factors include:

{a) Select the relevant time periods and compute rele=-
vant aillocation factoxrs;

T (b)) Select methods to determine and then compute rele-
vant seasonal and time-of-day costs;

(c) Select methods to compute annualized costs and com-
pute annualization factors;

(d) Select a loss method, compute loss percentages and
then apply such loss estimates to_energy and capacity cost es-
timates;

(e) Compute spatial energy and/or capacity transporta-
tion rates for the associated products;

(f) _Select operation and maintenance marginal cost meth-
ods and compute factors;

{(q) Select administrative and general marginal cost meth-
ods and compute factors;

{h) Select general and common plant marginal cost meth-
ods ahd compute factors; and

(1) Select price adjustments and indexes.

(5] _The following models shall be followed when prepar-
ing a generic marginal cost model.

(a) Model l. Generic electric margin cost study model.

(b]  Model 7. Generic natural gas marginal cost study mod-

8-4/29/93 MAR Notice No. 38-2-111
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Generic Electric Margin Cost Study Model.

Model 1.
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Generic Natural Gas Marginal Cost Study Model.

Model 2.
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(6) In addition to the use of the generic model, the fol-
lowing allocated cost of service guidelines should be fol-
lowed:

(a) Year's dollars for computing costs of service should

reflect costs two vyvears beyond January 1st o©f the year in
which the filing is submitted. For example, if a cost of ser-
vice study is filed any time in calendar year 1992, costs will
be computed in January !, 1994 dollars.

(b) Relevant market value sources should be reflective
of opportunities avajlable to the utility's system. For exam-
ple, electric generation and gas supply cost functions ought
to reflect a resource's highest foregone use in the markets
opened up by transmission access.

(c) Relevant time horizon for costs depends on the cost
function and applicatioens.

{d) Carrying charges should be used for the development
of the marginal costs.

(e) Capacity and enerqgy losses reflective of the utili-
ty's system should be developed and used to adjust relevant
marginal costs.

(f) Proxy cost estimates, as necessary and appropriate,
may be used for the marginal costs.

{(g) If a production cost model is used by the utility,
it should be identified and explained and its relative merit
justified (e.g., chronological versus probabilistic).

{(h) Distribution/customer costing should be reflective
of the utilitv's system and included as appropriate. Line ex—
tension policies should be described and any changes ex-—
plained.

(1) Administrative and general, operation and mainte-
nance and general and common adders should be reflective of
the utility's system and included as appropriate.

(3) _Allocation of costs to customer classes should use
allocation factors that reflect cost causation.

(k) Seasonal or time-of-dav cost allocation should be
supported in sufficjient detail to fully analyze the result.

(1)  The method of reconciliation used should be identi-
fied and explained. AUTH: Sec. 69-3-103, MCA; IMP, S5Sec.
69~2-101, MCA

38.5.177 STATEMENT M —-- GOMPARISON-OF-€05P-BF-SERVEECE
RATE DESIGN

{iy--Seatement M shell be provided with the inzeiat appii-
ention under these ruies for n» wate inerease greater than ene
hundred thousand deliars: whenever a materiat change in ratce
structure is prepeseds or vwhemever the Commissien se orderss
Statement M shail compare the sliocatcd essst o0f serviee provid-
ed pursuant €e ARM 38:5:105 with the revenues under the pro-
pesaed rates by majer ciessest I£ the amount ef revemues under
the propesed new rates differs signifiecantiy £frem ailocated
cast of service; ineiuding aliowanees for cimimed return and
tneome toxes; working pepers shail show the amounts avaitabze
for seeurn and taxes er income and shaltl show returr expressed
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ms & percentage of rate base aiioccated te the serviee econ-
eerned-

(1) Written testimony shall describe the development and
results, and provide supporting workpapers for each customer

class rate design. Included shall be a general discussion of
the purpose of the filing with the overall goals and objec-
tives of the rate design proposals. Industry standard termi-

nology shall be used to describe rate design proposals. Where
unique terms are used, they shall be defined in a separate
glossary to be included as part of the filing,

(2) The billing impact for each customer class must be
provided. This analysis must indicate how many customers on
each tariff would receive bill increases or cecreases of vari-
ous percentages and dollar amounts. AUTH: Sec. 69-3-103,
MCA; IMP, Sec. 69-2-101, MCA

3. The rules proposed to be adopted provide as follows:

RULE 1I. APPLICATION FOR ALLOCATED COST OF SERVICE AND
RATE DESIGN CHANGES (1) Applications for allocated cost of
service and rate design changes shall include the material re-
gquired in ARM 38.5.103, 38.5.104, 38.5.109, 38.5.176 and
38.5.177, minimally.

(2) Fach allocated cost of service and rate design appli-
cation shall include an example and general explanation of
each current bill format that is used by the utility for tar-
iffed services. Copies of other billing information that are
provided to large groups of customers should also be provided
and briefly explained. Additional information may be provided
at the discretion of the filing utility.

(3) Absent regular allocated cost of service and rate de-
sign filings, a marginal cost of service study shall be submit-
ted to ‘the commission for information purposes, minimally, ev~
ery two years. If the utility files an integrated resource
plan with the commission, cost information shall be submitted
within six months following such filing, unless the cost infor-
mation has been presented within the previous two years. At
the time a marginal cost of service study is filed, the utili-
ty, at its own option, may submit an embedded cost of service
study.

(4} A marginal cost of service study filed pursuant to
this rule or in the context of a rate case must contain cur-
rent allocation factors.

(5) Three copies of the letter of transmittal and three
copies of all material required in ARM 38.5.176, 38.5.177 and
38.5.109 shall be filed with the commission at the time of ap-
plication. Montana consumer counsel shall receive two copies
of the same materials.

(6) All or any part of the requirements of these rules
may be waived by the commission upon a showing of good cause.
Waiver of any requirements, however, shall not preclude the
commission from requiring the filing of specific cost data and
material sufficient to support the application. AUTH: Sec.
69-3-103, MCA; IMP, Sec. 69-2-101, MCA
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RULE II. POST-FILING CONFERENCE FOR ALLOCATED COST OF
SERVICE AND RATE DESIGN APPLICATIONS (1) Within 20 days af-
ter receipt of an application for allocated cost of service
and rate design changes, the commission may, on its own motion
or upon petition by any party, request the utility and all oth-
er interested parties to attend a conference for the purposs
of identifying and clarifying potential issues associated with
said application. Such conference shall be informal and withe
out prejudice to the rights of the parties, and no statement
or admission made at such conference shall be admissible in ev-
idence in any formal hearing before the commission. AUTH:
Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA

4. Rule 38.5.105 proposed to be repealed can be found
on page 38-438 of the ARM. AUTH: 69-3-103, MCA; IMP, &9-2-
101, MCh -

Rule 38.5.178 proposed to be repealed can be found on

page 38-454 of the ARM. AUTH: Sec. 69-3-103, MCA; IMP,
Sec. 69-2-101, MCh
5. Interested parties may submit their data, views or

arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may also be submitted (original
and 10 copies) to Tim Sweeney, 1701 Prospect Avenue, P.0. Box
202601, Helena, Montana 59620-2601 no later than May 28,
1993,

6. The Montana Consumer Counsel, 34 West Sixth Avenue,
He lena, Montana, (406) 444-2771, is available and may be con-
tacted to represent consumer interests in this matter.

b Dreaensenm

Bob Anderson, Chairman

Reviewed By

CERTIFIED TO THE SECRETARY OF STATE APRIL 19, 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the watter of the
amendment of rules 46.12.583
and 46.12.584 pertaining to
organ transplantation

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.583 AND
46.12.584 PERTAINING TO
ORGAN TRANSPLANTATION

TO: All Interested Persons

1. Oon May 24, 1993, at 1:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.583 and 46.12.584 pertaining
to organ transplantation.

2. The rules as proposed to be amended provide as
follows:

46.12.583 _ORGAN TRANSPLANTATION, DEFINITIONS

Subsection (1) remains the same.

(2) Organ transplantation includes the transplant surgery
and those activities directly related to the transplantation.
These activities must be performed at a transplant facility if
required by medicare. These activities may include:

Subsection (2){a) remains the same.

(b) pre-transplant preparation including histocompatibil-
ity testing procedures;

Subsections (2)(c) through (3)(b) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA
6.12.584 OR TION, R NTS

Subsections (1) and (2) remain the same.

(a) The transplantation must be determined-te-be medically
necessary by —the—attending—physteian—and —the —tranaplont

Subsections (2)(b) and (2)(c) remain the same.

(d) The medicaid program covers only the following organ
transplantation services for persons over the age of 21, subject

to the provisions of subsections (2) (e) and—R3£):
: Subsection (2)(d)(i) remains the same.
!

(+++ji) kidney, inclusive of thoracic duct drainage and

dental exam;

g
(viii) cornea;

(»++iv) lymphocyte immune globulin preparation.
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(e) For purposes of establishing _organ transplant
requirements and to more specifically defining coverage or non-

coverage of varxous types of organ transplantatlons éae%ud&ﬂg

the department hereby adopts and lncorporates by reference the
follow1ng sections of the
icare Coveraae Jssues ua -

published by the health care financing administration of the
United States department of health and humap services. A copy
of the eited incorpeorated sections of the Health—Incsuranee
Mapual-ii--and-—federal-register notiees Medicare Coverage Issues
Manual (HCFA-Pub. 6) may be obtained from the Department of
Social and Rehabilitation Services, Medicaid Services Division,
P.O. Box 4210, 111 Sanders, Helena, Montana 59604-4210. The
incorporated sections are as follows:

(1) HCFA-Pub. 6, $Sgection 35-30, as amended through

April—36, 3985 —defining-coverage—of March 1992, pertaining to

allogenic and autologous bone marrow transplantatlonTL

(xx1id)
bt HCFA Pub.-6, section 35-53. as
amended Ségtember 199l pertaining to pediatric liver trans-
plantation=;
(Hi3iv) HCFA-Pub, 6, Bsection 35~58, as amended through
april 1983, defiﬂiﬁq De;tglnlng o thoracic duct drainage (TDD)

as a covered service when furnlshed to a kidney transplant
recipient or individual approved to receive a transplants;

vi HCFA-Pub. 6, sectio 35-87 as_amended throu a
1989 ertajini fe) hear tran nt,
(Fvwviji) CFA Pub 6, 6section 50-23, as amended through
: 1990 tainin o _the safe and
effective use of hlstocompatlblllty testing procedures~; _and
(¥ix) EQEA Pub, &, &gection 50-26, as amended through

May 1989, pertaining to dental exam as part
of a comprehen51ve workup prior to a renal transplant surgery.

(wivii) HC Eh—Eub. 6, Gsection 45-22, as amended through
3 June 1988, gerta;n;ng to FDA approval

and use of 1ymphocyte meune globulin preparations~}
(v&tv) HC EA-PQQ , Ssection 35-82, as amended through

anug:y 1988, pertaining to non-coverage of
pancreas transplantatlonTL

(widiii) HCFAnPub 6, Ssection 35-50, as amended through

i September 1991, pertaining to non-coverage

of the medlcal procedure c¢ochleostomy with neurovascular
transplant for treatment of meniere’s disease~;
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dicaj o ov o) tio
vice o) ons 2 t. ined
medic ecessa ubject to ovisj o .12,
and subsections throf ] e.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-3101, 53-6-113, 53-6-131 and 53-6-141 MCA
3. The 1993 Montana Legislature (House Bill 2) has
reduced funding for organ transplants under the Medicaid
program. They have directed the department to eliminate

coverage of all adult organ transplants, except for kidney, bone
marrow and cornea. Thus, it is necessary to amend the depart-
ment’s current rules to comply with the legislative directive.

Adult organ transplants are an optional service for the Medicaid
program. Organ transplantation services for c¢hildren are
mandatory as a program element for Medicaid. The proposed rule
amendments segregate and define the covered organ transplants
and requirements for children and adults permitted by the
Montana Medicaid program.

The department is incorpeorating by reference several sections of
Medicare’s policy manual pertaining to requirements for organ
transplants. These requirements were previously contained in
the Health Insurance Manual=-10 (HIM-10) but are now contained in
the Medicare Coverage Issues Manual (HCFA-Pub. 6). Following
Medicare policies is necessary to ensure that Medicare will be
the primary payor rather than Medicaid. It will also promote
administrative efficiencies for providers if both programs
follow the same criteria.

Elimination of the organ transplants proposed by this rule will
reduce Medicaid expenditures by $206,742 each year in state
fiscal years 1994 and 1995.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, ho later than May 27, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

—
4 %L o -
Rule Reviewer Director, Soclal and Rehabilita-
tion Services

Certified to the Secretary of State April 19 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12. 503
through 46.12.505, 46.12.508
and 46.12.509 pertaining to
medicaid reimbursement for
inpatient and outpatient
hospital services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.503 THROUGH
46.12.505, 46.12.508 AND
46.12.509 PERTAINING TO
MEDICAID REIMBURSEMENT FOR
INPATIENT AND OUTPATIENT
HOSPITAL SERVICES

e et et e et e e

TO: All Interested Persons

1. On May 24, 1993, at 2:00 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.503 through 46.12.505,
46,.12.508 and 46.12.509 pertaining to medicaid reimbursement for
inpatient and outpatient hospital services.

2. The rules as proposed to be amended provide as
follows:

46.12.503 PAT OSPITAL SERVICES, DEFINITIOQ

Subsections (1} through (5) remain the same.

(6) "Transferring hospital" is #he a hospital that for-

mally releases an inpatient to another inpatient hospital or
inpatient unit of a hospital.

(7) "Discharging hospital" is the a hospltal, other than
a2 transferring hospital, that formally redeases dis gﬂg;g 5 an
inpatient frem—a—hespital. Release of a patient to another
hospital, as described in eransfersingheospitals subsection (6),
or a leave of absence from the hospital will not be recognized
as a discharge. A patient who dies in the hospital is consid-
ered a discharge.

(8) "Day outlier" is an extended length of stay case that
exceeds the day outlier thresholds as set forth in ARM 46.12.505
(¥26) .

(9) "cost outlier" is an unusually high cost case that
exceeds the cost outlier thresholds as set forth in ARM
46.12.505(€7) .

Subsection (10) remains the same.

(F211) “Dlsproportlonate share hospltal" means a hospital+
$ - which meets
the following criteria:
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Subsections (12) (a) through (14) (k) remain the same in text
but are renumbered (11} (a) through (13)(b).

(3514) "Urban hospital" means an acute care hospital that
is located within a metropolitan statistical area, as defined by

ip 42 CFR
412 .62(f .
{15) "large referral hospital"™ means ap acute care
ita ocated in the state of Moptana a erv as _a
referral cepter and has been dete ined th tme; s of
April 1993 to have a case mix wj a stat demon—
strated leve] of i sity of ¢ whic he n
fo ontana acute care hospitals. Su acilities {+] bus
Hospita eat Fal aconess Medical Cente illings
Misso Communit, ospit ana Deacones i Center
G t alls . James spital te st. trigk’s
ospital issoula nd _St. Vincent’s Hospit illings

(16) "“Rural hospital” means:

(a) for purposes of determinina disproportionate share
hospital payments, an acute care hospital that is met located
within a metrepolitan—statistieal "rural area! as defined by—the
federal-executive-office—of-management—and—pbudgetr in 42 CFR

412.62 'i' F»)

b fo urposes of determining whether a hospital is a

ura ; hosp;;al exenpt from the;prospectlvegpaygent §ystem unger
an te care hos 1ta that te

a Mon an count desjgnat as of Ju 9 as ural" or
"very rural® by the United States gepartment of ggriggltu;g
under jits ru ~urban continuyum codes for metro d_nonmetro
counties.

Subsection (17) remains the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-]1]11, 53-6=113 and 53-6-141 MCA

504 T HO SERVIC 1)
(1) These requirements are in addition to those contained
in ARM 46.12.301 through 46.12.388309.
Subsections (2) through (4)(b) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-]11, 53-6-113 and 53-6~141 MCA

46. 50 NPATIENT HOSPITAL RVICES URS

(1) Fhe-department—will reimburse£For inpatient hospital
services, eempensable—under the Montana medicaid program will
reimburse providers as follows:

(a) for ¥inpatient hospital services provided within the
state of Montana, providers will be reimbursed under the
diagnesis relgted ggougs (DRG) prospective payment system using

the—methedelegy described in subsection (2) ef—this—rute except

as otherwise spegified in these rules. Medjcare €certified
rehabilitation units, yural hospitals and medical assistance

facilities will be reimbursed their actual allowable costs
determined on a retrospective basis, with allowable costs
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determined according to ARM 46.12.509(2). Subseguent references
to rule subsections refer to subsections of this rule gectio

unless otherw15e spee&fiea&&y—*den&*f*ed _pg_;i;_g E;g_p&_g_

) ise ci d in these rules, fa ities u; er
;ge DRG prospective payment system will be g ;mbuzg d, i;n

addition to the prospective DRG rate, for the following are
(i) capital-related ceosts as set forth in subsection
(ii) medical education costs as set forth in subsection

(ili) cost or day outliers as set forth in subsections
(86) and (&7);

Hvy—feor-—sete—ecommunity —providers—and heohate—DbPROLS
4385350 —a—otep—ioss—reimburseRentas—set-forth-in—subseetions
5—and—6r+

(#lv) certified registered nurse anesthetist costs as
provided in subsection +4333= {15): and

{v) catastrophic case pavments as provided in subsection
{8)

(b) Inpatient hospital services provided jn_hospitals

located outside the state of Montana, but pfev&deé—ih—aﬁ—afea no
more than 100 miles from the border and not jin +Canada_
exeluded) referred to in these rules as "border hospitals™, will
be reimbursed under the DRG prospective payment system using-the
methodetegy described in subsection (2). In addition to the
prospective rate, #hese—prewviders border hosg;tal§ will be
reimbursed for day or cost outliers as set forth in subsections
(56) and (67), and for capital costs as set forth in subgection
but shall not be rejmbursed in addition to the DRG payment
for medic education costs, neonatal intensive care stop-loss
reimpursement or certified registered nurse anesthetist gosts.

(c) Inpatient hospital services provided ip__hosnitals
located more than 100 miles outside the borders of the state of
Hontana gng_gg;_;n +Canada e*e}aéed&mafe~&*m*€ed—%e—a—faﬁee—ef

eustemary—pilied —charges— wi be reimbursed their tua
allowable cost determined on a retrospective basis, with
allowable costs determined _according to ARM 46.12.509(2). The
department may waive retrospective cost settlement r such
facilities which have received interim payments totalljn ess
th 00,000 for hospital services provided to Montana medicaid

ipients jin_ the cost reportj eri unless the ovider
requests jin writing retrospective cost settlement. ere the
degg;tment waives retrospective cost settlement, the provider's
interi tents  fo e cost re t iod s b e
rovxder s _fina ent for such period.

(i) Ho p;tals located more than 100 miles outside the
borders of Montana and not in Canada will be reimbursed on an
interim basis during each faciljityv's fis ear. e interi
rate will be a percentage of usual and customary charges. he
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e artm a dijust interj eimbu t s to account
o i r s
t h spi serv ce ovi i spit
ocat, j da wj be urse o] u
customa [o] es., conv c ja

to U.S. dollars.

{(2) The department’s DRG prospective {BR&) payment rate
for inpatient hospital services is based on the classification
of inpatient hospital discharges to diagnosis related groups
(DRGS) as—set—ferth —insubsestior—{). The procedure for
determining the DRG prospective +BRGy payment rate is as
follows:

(a) For recipients admitted on or after July 1, 1993, ®the
department assigns a DRG to each medicaid discharge in accor-
dance with the medicare grouper program version +4-¢ 9,0, as
developed by Health Systems International, Inc. The assignment
of each DRG is based on:

(i) the ICD-9-CM principleal diagnosis;

Subsections (2)(a) (ii) through (2)(a)(vi) remain the same.

(b) For each DRG, the department determines a relative
welight, depe gg;ng upon whetbeg or not the hgspital is a lardge

which reflects the cost of hospital resources
used to treat cases in that DRG relative to the statewide

average cost of all mwedicaid hospital cases. The relative

weight for each DRG is se%—@ef%b—in—s&b&ee&*eﬂ—{&&+ gmg;lghlg

egue ed] id ervices v [~} and
ehabjlitatjon Services 1 Sanders .0. Bo 0 e

(c) The department computes a Montana average base price
per case. This average base price per case is &34Fi33
$1,801.95, effective beginning July 1, 199693.

(d) The relative weight for the assigned DRG is multiplied
by the average base price per case to compute the DRG pro-
spect1Ve +PRGy payment rate for that dlSCharQET except:

r those G ned b tmepnt to_ b

nstable", t tiv ent is sub to a op-1oss
ent f a ospjtals (=] t a e

hospitals. For "u aple" Gs, if the provider charges are

less thap 75% of the computed prospective paymept or more than

four times the computed prospective payment, the clajim will be

pajid at the statewide cost to charge ratjo as defined in
subsectjon (13); and
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ii where there is nho wejight assigned G e DRG
will be paid at the statewide cost to charge ratjo as defined in
subsection (13).

{3) For theose Montana hospitals designated by the

department as of ri} 1, 1993 as havi neonatal jntensjve care
units, reimbursement for neonatal DRG’s 385 through 390 shall
at the cility-specific cost to charge ratieo, 4 rmine the

department in accordance with medicare reimbursement prin¢iples.
Such hospitals sha not_receive any day or cost outljie ayment
or other add-on payment with respect to such discharges or
services.

(34) The department shall reimburse inpatient hospital
service providers for capital-related costs that are allowable
under medicare cost reimbursement principles as set forth at 42
CFR 41z.113(a), as amended through  October 1, 1986. The
department hereby adopts and incorporates by reference 42 CFR
412.113, sections (a) and (b), as amended through October 1,
1986, which set forth medicare cost reimbursement principles.
Copies ©f this section may be obtained from the Medicaid
Services Divisippn, Department of Social and Rehabilitation
Services, Beonomio—AscisteneePivisien, 111 Sanders, P.O. Box
4210, Helena, Montana 59604-4210.

Subsection (3)(a) remains the same in text but is renum-—
pered {(4) (a)

(1) The department shall identify the facility’s total
allowable medicaid inpatient capital-related costs from the
facility’s most recent+y audited cost report. These costs will
be used as a base amount for interim payments. The base amount
may be revised if the provider can demonstrate an increase in
capital-related costz as a result of an approved certificate of
need that is not reflected in the base amount;

(ii) All out-of-state hospitals, except those located in
Canada, that are reimbursed under the DRG prospective payment
system will be paid the statewide average capital cost per case
as _an_interim capjtal-related cost payment. The statewide
average _capital cost per care is $298.9 Such rate shalil b
the fina] capital-related cost ;elmbursemeg; for facilities
cost reporting periods WlLlT_SQ@QLMQLMQﬂMI\_
waives retrospective cost settlement in accordance with these

(#4iii) The department will make interim capital payments

with _each inpatient hospital claim paid.

(45) The department shall reimburse inpatient hospital
service providers for medical education related costs that are
allowable under medicare cost reimbursement principles as set
forth at 42 CFR 412.113(b), as amended through October 1, 1986.
42 CFR 412.113(b), as amended through October 1, +58& 1992, is
hereby adopted and incorporated herein by reference. A copy of
this regulation may be obtained from the Medicaid Services
Division, Department of Social and Rehabilitation Services, P.O.
Box 4210, Helena, Montana 59604-4210.

Subsection (4) (a) remains the same in text but is renum-
bered (5) (a).
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(1) The department shall identify the facility’s total
allowable medicaid inpatient medical education related costs
from the facility’s most recently audited cost report. These
costs will be used as a base amount for interim payments;

(ii) The department will make interim medical education
related cost ;gimgu;semgnt payments at—least—menthly with each
inpatie ospit c

(56) In_ addition to the DRG payment, #&he providerg
reimbursed ggde: the DRG prospective payment sygtem may receive
payment as provided in tn; §gh§ggg;gn for day outllers :g;_nggg
ot than peo 8 b ata

ensiv i s i

(a) To receive payment for a day outlier under subsection
(1) (a) (iii), the medically necessary portion of the inpatient
hospital stay,_as deterpjned by the department, ef—a—medieaid
recipient nmust exceed the day outlier threshold established by
the department for the DRG baeed—eﬁ—ehe—med*ea&éy—neeeeeafy—days
reviewed—by-the-department.

(b) The department determines the outlier reimbursement
for day outliers for all hospitals and distinct part units,

entitled to receive day outlier reimbursement, as follows:

(1) computing the per diem amount for the DRG by dividing
the DRG prospective {BRG) payment rate by the DRG average length
of stay set—ferth-in-subseetien—{31); and

(ii) multiplying the per diem amount by 60% to establish
the day outlier per diem rate for the DRG; and

(1ii) subtracting the number of daye at the threshold for
the DRG aﬁ—9eE—fefehﬂ&a—ﬂubseebten—+&&+ from the actual number

cessa inpatient days determined as eertified
prgv;g in subsection 5ya¥idiy (6)(a) to establish the
number of outlier days; and
(iv) multiplying the day outlier per dlem rate computed in
subsection (56) (b) (ii) by the number of cutlier days computed in
subsection (56) (b) (iii) to establish the day outlier payment.

(€2) In addition to the DRG payment, &he providers
reimbursed unde e DR ospectiv ent system may request
receive payment as provided in this subsection for cost outliers
for DRGs other than nata s _385_ throu 390 vided b
neconatal intepnsive care units described in subsectio .

(a) To receive payment for a cost outlier, the combined
cost of the medically necessary days and services of the
inpatient hospital stay, as determined by the department, ef—a
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ticaid L ; 03 £ ) .
payment—rate—for-the—bRE—er—§id- 000—as—eomputed-in—subosestion
nus exceed the cost outlier thres established b
department for the DRG.

{(b) The department determines the outlier reimbursement
for cost outliers for all hospitals and distinct part units,

by entitle o _receive cost cutlier jmbursement

(i) computing an estimated cost for the inpatient
hospital stay by multiplying the allowed charges for the stay by
the statewide medicaid cost to c¢harge ratio set forth in
subsection (3%13);

(ii) subtracting the 3iesser—ef 350% ofthe prospeetive
PRE—Ppaynent—rate-or—612,-666 cost outli esho ount from
the estimated costs to compute the cost outlier amount; and

Subsection (6)(h)(iii) remains the same in text but will be
renumbered (7) (b) (iii).

{e—Fhe-doeparEpent—deotermires—the—outlier—reinbursencnt
for--eost-outliers—fer-neonate-DREE—(IB5~390—and—providers whe
maintaif-sole—eonmun bty hoseital-designatieon-for-medieare-as-the
greater—of+

{+}———the—eomputed-—-prospestive—(BRE-—Ppaypent—rate-—as—sek
£forth—in-—dubsestion—{—and—the —cost—eutlier -payrent—as—-set
forth-in—oubsection—{6}1—or

+iriy—the—estimated warginal—eest—ef-the-total stay—eer—
puted-br-muttipiying—the—total—ueusal—and—eustemary-charges—for
Ehe—stay-—by—60%-

{(8) In addition to the DRG payment, providers reimbursed
under the DRG prospective payment system may reguest payment for
catastrophic cases,

(a) To receive payment for catastrophig cases, the charges
for the medically necessary days and services of the inpatjient

hospital stay, as determined by the department, must exceed
$125,000.

The medical necessity of the days and services of the
inpatient hospital stay may be reviewed by the department or jts
designated agent ior to ent of the cata ophic_case.

{(c} The department determines the maximum catastrophic
case re;mbursement for all hospitals and distinct part units by:

(i) computing _an estimated cost for the _inpatient
hospita sta by multiplyi the allowed charges for the stay b

the st dicaid cost to arqe ti set h in
supsect;g (13); and

(ii) subtracting any previous payments for the case.
[+ The total catastrophic case funds available wil]l be

limited. Catastrophic payments will be distributed at the end
of each fiscal veary by June 30. The avail e catastrophic
funds will be apportioned to the eligible cases, but no payment

will exceed the maximum payment described in subsection (c).
Subsection (7) remains the same in text but is renumbered
(9).
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(a) if it is determined that complications have arisen
because of an—early prempature discharge and/or other treatment
errors, then the DRG payment for the first admission shall be
altered by combining the two admissions into one for payment
purposes; or

Subsection (7)(b) remains the same in text but is renum-
bered (9) (b}.

(810) A transfer, for the purpose of this rule, is limited
to those instances in which a patient is transferred for
continuation of medical treatment between two hospitals, one of
which is paid under the Montana medicaid prospective payment
system.

(a) A transferring hospital reimbursed under eubaee%&ea

2 MMMMM is paid
the lesser of:
(1) a per diem rate for each day of inpatient care
determined by dividing the sum _of the DRG payment for the case

as computed in subsection (2) and the appropriate outlier as
computed in subsections (56) or (67), 1f _any, by the statewide
average length of stay for the DRG as—set—feorth—in—subseetion
or
(11) the sum of the DRG payment for the case as computed
in subsection (2) and the appropriate outlier as computed in
subsectjons (56) and (62). if any.

(b) A dlscharglng hospital (ji.e.., the hospital to EDJEE
the recipient is transferred) reimbursed under subsection (2) is

paid the full DRG payment plus any appropriate outliers.

Subsections (9) through (9) (b) remain the same in text but
are renumbered (11) through (11)(b).

(c) designated by the department as a hospital resident as
set forth in subsection (3612).

(¥012) "Hospltal resldent" means a recipient gngggJLJQL_gl

itio a whe—ig—unable—to-be-eared-for in ap
inpatient hospital setting.

Subgections (10) (a) and (10) (a) (i) remain the same in text
but are renumbered (12)(a) and (12) (a)(i).

(ii) recipients must have been an inpatient in an aeute
eare jnpatjent hospital for a minimum of six 46} continuous
months; and

(iii) providers will have the responsibility of determining
whether the recipient’s medical conditjon serviees could be
previded treated in a skilled nursing care facility or by the
home and community based waiver program to a medicaid recipient
within the state of Montana withou i
bility of a bed in such a facility. The provider will also be
required to maintain written documentation consisting of written
inguiries and responses to nursing homes and the home and
community based waiver program case management team inquiring as
to the present and future availability of openings in the
nursing homes or programs and indicating if an opening is not
available. In addition to an initial determination, a re-
determination of nursing home or waiver availability must be
made at least every s$ix months.
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Subsections (10) (b) and (10) (b) (i) remain the same in text
but are renumbered (12) (b) and (12) (b) (i).

(ii) payment for the first 180 days of inpatient care will
be the DRG payment for the case as computed in subsection (2)
and any appropriate outliers and gatastrophjic as
computed in subsection (56), (7) or (6&8); and

Subsection (10) (b)(iii) remains the same in text but is
renumbered (12){b) (iii).

(al3) tThe medicaid statewide average cost to charge ratio
equals ~758825 .68;

(+314) BRe—relative—weightas—average—tengths-of-stay,—day

=34 o —arpd—Ehe—atatewi:

ratio—are—set—forth—as—followss The Montana medicaigd DRG
relative weight values, average length of stay (ALOS), outlier
thresholds and stop logs thresholds are contained in the DRG
table of weigbts and thresholds (April 1993 edition). The DRG
table of weiaghts and thresholds is published bv the department
of social and rehabilitation services. The department hereby
adopts and incorporates by reference the DRG table of weights
and_thresholds (April 1993 edition). Copies may be obtained
from the Medicaid Services Division, Department of Social and
Rehabilitation Services, 111 Sanders, P.Q. Box 4210, Helena,
Montana 59604-4210.
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(3214) Disproportionate share hospitals shall receive an
additional payment amount egual to the product of the hospital’s
prospective base rate times the adjustment percentage of:

Subsections (12) through (12)(c) remain the same in text
but are renumbered (14) through (14)(c).

+i—Fhis—adjuatrent—will-be-phased—in-ever—athree year
periodr——One—third -of-the—adjustment—will-be reipbursed-—with
seryiees—provided-on--er-after-dJuly--t—1988—two~thirdswill—be
Feimbursed—with-services—provided-on-er-after—July-i-1989-and
he—fultadiustment—will-be-reimbursed-with-serviees-onoratter

Subsection (13) remains the same in text but is renumbered
(15) .

AUTH: Sec. 53-6-113 MCa
IMP: Sec., 53-6-101, 53-6-312, 53-6-113 and 53-6-141 MCA
46.12.508 0O N OSP SERVIC E 5

Subsection (1) remains the same.

(a} Facilities logated within the borders of the state of
Montana or more than 100 miles from the Montana border and not
in_Canada will be reimbursed on a retrospective basis. Allow-
able costs will be determined in accordance with ARM 46.12.509
(2) and subject to the limitation specified in ARM 46.12. 509(2)
(a) and (b). The department may wa;vg ;etzosp g;; gos;
settlement ich S_W ve e ve.

e total ) e th 100, ospital sepvices
jded t ont edjcal t in_the orti
period, unless the provider requests in writing retrogpective
cost s nt... Wne e de wajve trospective cost
s e e v ' i
i s ovider’ e
(b) All her ¥facilities %eea&ed—eﬂ%s*ée—%henberderﬁ—eﬁ
aﬁa—+ except tho Se located in Canada exeludedy
are—imited—to—a—ratio will be reimbursed a percentage of usual
and customary bllled charges, which Qegcentggg shall Dbe kb

v ’s cost a atio dete e t e
puted el hUﬂ,:tal under medicare r21mbursement
prlnclples ased upon the provider‘s most recent medjcare cqost
report. If the provider fails or refuses to submit the
financial information necessary to eempute determine the rate
cost to charge ratio, the provider will be reimbursed at 60% of
its usual and customary bllled charges.
c utpatj servige ovided i acilitjes
ted in_Canada wi be reimbu at 60 t u nd
custo] o) s nve d he aj
to U, llars.
(2) Facilities Zeeated-—within—the -state—ef——Montana
described in subsection (1)(a) will be reimbursed on an interim
basis during the facility’s fiscal year. The interim rate will
be based on a percentage of customary charges as determined by
the facility’s medicare intermediary or by the department.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-11}, 53-6-3113 and 53-6-141 MCA

46.12-509 ALL HOSPITAL REIMBURSEMENT, GENERAL Subsections
(1) and (2) remain the same.

(a) For each hospital which is not a sole community
hospital, as defined in ARM 46.12.503, reimbursement for
reasonable costs of outpatient hospital services, other than the
capital-related costs of such services, shall be limited to
aliowable costs, as determined in accordance with subsection
(2), less 5-8% 7.0% of such costs.

(b)Y For each hospital which is a sole community hospital.
as defined in ARM 46.12.502, reimbursement for reasonable cests
of outpatient hospital services, other than the capitai-related
gosts of such services, shall be limited to allowable costs, as
determined in accordance with subsection (2). less 1.2% of such
costs.

(3) Facilities Ileeabed —within—Ehe—atote —of—Hentana
described in ARM 46.12.508(1) (a) will be reguired to submit &
medicare cost report in which costs have been allocated to the
medicald program as they relate to charges. The facility shall
maintain appropriate accounting records which will enable the
faciiity to fully complete the cost report.

(4) Facilities described in ARM 46.12.508(1)(a) must upon
department request submit a cost report for theijr fiscal year
ending in 1991 to _the Montana medicare intermediary by September
1, 1993.  Upon receipt of the cpst report, the department will
instruct the medicare intermediary to perform a desk review or
audit for the purpose of setting a base allowed cost per
discharge for each facjlity.

(45) Facilities 3lecated —withifr—the—satote—of—Moentara
described in ARM 46.12.508(1)(a) will be reguired to file the 2
cost report with the Montana medicare intermediary within 90
days of the facility’s fiscal year end or receipt of the
department cost settlement detail reports, whichever is later.
In the event a provider does not file within 90 days, or files
an incomplete cost report, an amount equal to 10 percent of the
provider’s total reimbursement for the following month shall be
withheld by the department. If the report is overdue or
incomplete a second month, 20 percent shall be withheld. For
each succeeding month the report is overdue or incomplete, the
provider’s total reimbursement shall be withheld. All amounts
so withheld will be payable to the provider upon submission of
a complete and accurate cost report. Unavoidable delays may be
reported with a full explanation and a request made for an
extension of time limits prior to the filing deadline. However,
there is a maximum limitation of one 30-day extension,.

Subsectionsg (5) through (7) remain the same in text but are
renumbered (6) through (8).

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 MCA
IMP: Sec. 2-4-201, 53-2-201, §3-6-111, 53-6-113 and
53-6~141 MCA
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3. The proposed changes to the medicaid hospital rules
are necessary to:

A. implement revisions to the medicaid reimbursement
methodology for inpatient hospital services, based
upon a study of the current methodology;

B. implement revisions to the medicaid reimbursement
methodology for both inpatient and outpatient hospital
services provided by out-of-state facilities, as
directed by the 1993 Montana Legislature (House Bill
2);

C. implement reduction in medicaid reimbursement for
outpatient hospital services, as directed by the 1993
Montana Legislature (House Bill 2);

D. revise the current rules regarding payment to trans-
ferring and discharging hospitals to clearly specify
the payment available to each hospital;

E. revise the rules regarding hospital "residents" to
specify that residency must be based upon a medical
need rather than upon a lack of available placement in
an alternative setting;

F. revise the disproportionate share hospital rules to
eliminate references to inpatient psychiatric
hospitals, for which medicaid coverage is being
eliminated as directed by the 1993 Montana Legislature
(House Bill 2), and to specify that the disproportion-
ate share hospital adjustment applies to the DRG base
rate only; and

G. make miscellaneous housekeeping revisions to the rules
to delete obsolete provisions and specify department
policy affecting reimbursement and provider require-

ments.
A. The proposed amendments are necessary to implement
revisions to the medicaid reimbursement methodology for
inpatient hospital services. The 1991 Montana Legislature

funded a study and evaluation of inpatient hospital reimburse-
ment. The study was completed in September 1992 and recommended
several improvements in the inpatient hospital reimbursement
system. The proposed amendments implement a number of these
changes and the department believes these changes will signifi-
cantly improve the medicaid reimbursement system for inpatient
hospital services.

The proposed rules will exempt rural hospitals from the DRG
prospective payment system (PPS) and provide for their reim-
bursement on a retrospective cost basis. This is necessary
because small rural hospitals do not experience the large,
diverse case loads necessary to function efficiently under a
prospective payment system. For purposes of this exemption,
rural hospitals will be those hospitals located in Montana
counties designated as of July 1, 1991 as rural or very rural by
the U.S. Department of Agriculture under its rural-urban
continuum codes for metro and non-metro counties. The exemption
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of rural hospitals from PPS and payment on a retrospective basis
will better allow rural hospitals to meet the especially
challenging conditions which threaten their survival and the
availability of hespital c¢are in rural counties.

The definition of rural hospital for purposes of the dispropor-
tionate share hospital adjustment remains the same as in current
rules, but has been reworded to refer specifically to the
federal regulation which defines "urban® and "rural" hospitals.
The definition of "urban hospital" has also been reworded for
the same purpose.

The proposed rules also provide for increased reimbursement to
certain large referral hospitals. These hospitals receive
referrals of more difficult cases from large surrounding rural
areas and provide a greater intensity of service than other
hospitals. Increased reimbursement will result from the
application of higher DRG relative weights which are specified
in the tables contained in proposed ARM 46.12.505(13). This
proposed rule will recognize and address the higher cost of care
provided by large referral hospitals.

Large referral hospitals will be defined as Montana hospitals
that serve as referral centers and which have been determined by
the department as of April 1, 1993 to have a case mix with a
statistjically demonstrated higher level of intensity than normal
for Montana hospitals. These hospitals were identified through

the recently-completed hospital study. New large, referral
hospitals will be designated only at such times as the depart-
ment recalibrates the DRG systenm. Current large, referral

hospitals are specifically identified in the proposed rule.

The proposed changes are necessary to provide higher reimburse-
ment for services provided in neonatal intensive care units in
Montana hospitals. current reimbursement rates encourage
Montana hospitals to send newborns out-of-state because Montana
hospitals do not believe they receive adequate reimbursement for
such cases, The proposed amendments will encourage several
Montana hospitals which operate neonatal intensive care units to
provide care for newborns in Montana. The proposed rule will
allow the three hospitals in Montana which operate neonatal
intensive care units to receive reimbursement at the facility-
specific cost-to-charge ratio for neonatal DRGs 385 through 390.
Such hospitals will not be entitled to receive day or cost
outlier payments for such DRGs reimbursed at the cost-to-charge
ratio. Current provisions allowing special day outlier
reimbursement for neonatal DRGs are replaced by these changes
and therefore are deleted in the proposed rules.

The proposed amendments are necessary to update and recalibrate
the DRG system. The proposed rules specify new DRG weights, a
new DRG grouper version, a new base rate and hew thresholds for
reimbursement calculations. The statewide average cost-to-
charge ratio is also updated. These changes are necessary to
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take into account new cost data, service intensity data, length
of stay data anQ procedures.

The proposed amendments are alsoc necessary to revise the rule
regarding frequency of capital cost payments. The current rule
requires payment at least monthly. The proposed rule would
establish a statewide average capital cost per case, which
amount would be paid with each claim. This is necessary because
this is actually how the claims processing system works now.
While the current rule requires payments at least monthly, the
department has found that it is more efficient and economic to
make interim payments as an add on to each claim.

The proposed rules are alseo necessary to provide special
reimbursement rules for catastrophic cases, which are those
cases for which the cost of medically necessary days and
services exceeds $125,000. Agygregate reimbursement for
catastrophic cases will be 1limited each fiscal year. The
available funding will be apportioned among all eligible cases
by June 30 of each year, but payment for any one case will not
exceed the estimated cost for the stay multiplied by the
statewide average cost-to-charge ratio, less any previous
payments for the care. Providers may bill and receive payment
for the services under the usual DRG system, and then may
request the additional catastrophic case payment as provided in
the proposed rule.

These revisions to the inpatient hospital payment methodology
are necessary to implement the department’s statutory authority
and responsibility to set rates for medicaid services and to
supervise and administer the medicaid program.

B. The proposed changes are necessary to implement revisions
to the medicaid reimbursement methodology for both inpatient and
outpatient hospital services provided by out-of-state facili-
ties. Under the current methodology, there is no limit on the
rate of increase in costs allowed in out-of-state hospitals.
Hospitals are paid a percentage of charges and no cost settle-
ment is done to determine overpayments or underpayments for the
fiscal year. Under the proposed rule, out-of-state hospitals
will be reimbursed on a retrospective cost basis, with cost
increases limited to the Tax Equity and Fiscal Responsibility
Act (TEFRA) increase rate as set forth in the Health Insurance
Manual 15 (HIM=-15). Costs will be settled on an annual basis.
The department may waive cost settlement for facilities which
receive less than $100,000 per year in interim payments for
hospital services and items provided to Montana medicaid
recipients. Such hospitals will be entitled, upon request, to
have the department perform a cost settlement. Requests for
cost settlement must be received by the department within %0
days of the end of the fiscal year.
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C. The proposed changes are necessary to implement reductions
in medicaid reimbursement for outpatient hospital services. The
1993 Montana Legislature (House Bjll 2) directed a decrease in
reimbursement. Under the current rules, there is no limit on
the rate of increase in costg which are recognized for reim-
bursement. Under the proposed c¢hanges, reimbursement for
outpatient hospital services will be reduced by 1.2% for all
hospitals.

OBRA 90 reguires the department to reduce the payments for
outpatient services in non sole community hospitals by 5.8%.
The two tier reimbursement system for outpatient hospital
services was established in accordance with these federal
requirements.

D. The proposed changes are necessary to revise the current
rules regarding how transferring and discharging hospitals are
reimbursed when a patient is transferred to a second hospital
part way through a hospital stay. The proposed rule revises the
definitions of "transferring hospital"™ and “discharging
hospital” to clearly distinguish between the two. The proposed
rule clearly specifies how the amount of reimbursement is
determined for each hospital.

E. The proposed changes are necessary to revise the rates
regarding hospital "residents" to specify that residency must be
based uponh medical need. Under the current rule, the depart-
ment’s policy is unclear as to whether the lack of an available
bed in an alternative placement would justify hospital resi-
dency. The proposed rule specifies that the resident’s
treatment in a hospital setting must be medically necessary.
This change is necessary to exercise the department’s statutory
responsibility to administer and supervise the medicaid program.

F. The proposed changes are necessary to revise the dispropor-
tionate share hospital rules to eliminate references to
inpatient psychiatric hospitals. Medicaid coverage of such
hospitals, which provide services to patients under age 21, will
be eliminated effective July 1, 1993 as directed by the 1993
Montana Legislature (House Bill 2). Since no coverage is
provided, such hospitals no longer will be entitled to dispro-
portionate share hospital adjustments,

The disproportionate share hospital (DSH) rules are also being
revised to specify that the DSH adjustment is calculated based
upon the DRG base rate only, not upon the base rate plus any
additional payments such as outliers.

G. The proposed changes are necessary to delete obsolete
provisions in the rules, including the budget neutrality
requirement which no longer applies and the phase in of
disproportionate share hospital adjustmwents which has been
completed. The proposed amendments are also necessary to
clearly distinguish the reimbursement rules and methodologies
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which apply to each type of hospital (e.g., neonatal intensive
care) and hospital location (e.g., within Montana, border
hospitals, Canada).

The department is incorporating by reference the DRG table of
welghts and thresholds. The new table is in excess of 80 pages
in length in comparison with the previous table of 15 pages
which was contained in ARM 46.12.504. The expanded length of
the table and the resulting cost of publication has necessitated
the incorporation of this table by reference rather than the
actual placement of the table itself in the rule. Copies of
this table will be provided by the department upon reguest.

4. Interested parties may submit thejr data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Socjal and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than May 27, 1993.

5. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

Rule Reviewer ﬂxrector, Social and Rehabilita-

tion Services

Certified to the Secretary of State April 18 s, 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.10.807, 46.10.808,
46.10.811, 46.10.813,
46.10.815, 46.10.819,
46.10.823, 46.10.825,
46.10.827, 46.10.833 and
46.10.843 and the repeal of
rules 46.10.821 and
46.10.845 pertaining to AFDC
JOBS program

NOTICE OF PUBLIC HEARING ON
THE PROPQSED AMENDMENT OF
RULES 46.10.807, 46.10.808,
46.10.811, 46.10.813,
46.10.815, 46.10.819,
46.10.823, 46.10.825,
46.10.827, 46.10.833 AND
46.10.843 AND THE REPEAL OF
RULES 46.10.821 AND
46.10.845 PERTAINING TO
AFDC JOBS PROGRAM

TO: All Interested Persons

1. On May 21, 1993, at 10:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.10.807, 46.10.808, 46.10.811,
46.10.813, 46.10.815, 46.10.819, 46.10.823, 46.10.825,
46.10.827, 46.10.833 and 46.10.843 and the repeal of rules
46,.10.821 and 46.10.845 pertaining to AFDC JOBS program.

2. The rules as proposed to be amended provide as
follows:

46.10.807 JO v (1) The—Efollewing

3 i Participants in the reqular (not
unemployed pare nt ;gg K) JOBS program

may participate in the
following activ ;;; $ in accordance with their employablllty plan
n bij to rova

(a) educatlonal act1v1t1es below the post-secondary level

!
(b) job_readiness training:
Subsections (1) (b) through (1) (e) remain the same in text
but are renumbered (1) (c) through (1) (f).

(£g) eeommunity alternatjive work experience program (AWEP);
(¢h) work supplementation;

(i) post-secgondary training sepviees—in-a—post-secendary

i or educatjon; and

{i}—eupportive pervicess—and
(j) self- 1n1t1ated education and training.

ts_in un o t of the
OBS m_ ma ticjpate in the followj agtivities in
accy, dance with thei em abilit a d subject to the
ova thej Se_mana
{a) _‘job ;gggin§§§ traipning;
b jo kills trajnin or a perjod not to exceed six

months;
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o] v H
s ] ividu ] i searc t exceed 320
o in_a welv iv =H
(e} on-the-job training:
te tive work e jence AWEP
wo jon;
h ducat j iviti W ¢
i ctivities to gqualj for i iploma_or
egqujvale edj i ivities s
determineg ropriate b e € m H d
id ost=-secondary educati o i ipiepnt js
enrolied i e se © of stud J i
artnershi c JTPA Vo i ili i rade
Adjustment t o efudee assi e cent if the
reg;g;ent Was ;n self- ;g;;;g;gﬂ Gourse or program gpg;ov g gx
t ec ent’s se mana or to Ju 991, and ve
rece]ved AFDC-UP Qgg :;ts continuously since g iy ;. 1991 ;n
wh case ec [o]e) ete t e m
oved the reci t’s e bili 1an.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-71% and 53-4-720 MCA

46.10.808 LTERNATIVE WORK EXP ENCE PRO W

(1) The alternative work experience program (AWEP) is a
component of the JOBS program designed to improve the employ—
ability of participants by assigning a participant to work in a
nonprofit organization or publjc agency. The specific purposes
of AWEP are to:

Subsections (1) (a) through (1) (d) remain the same.

(2) The department shall determine whether the participant
shall participate in the alternative work experience program
(AWEP) rather than the—eommunity werk-expericree—-preogram—er in
some other JOBS component, what work sjte the participant will

assigned to and how many hours per week the recipient shall
be required to participate. However, participants may not be
required to participate more than 40 hours per week in AWEP.

Subsections (3} and (3) (a) remain the same.

(b) the participant may request a reasslqnment at any time
which ma e granted at o) artjc t's cas

ager;
Subsections (3) (c) through (4) remain the same.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-703 and 53-4-705 MCA

46.10.8 UN 0 P. TION

OTHER REQUIREMENTS (1) _In an unemgl y g ga;ent assistance
unit, eac ouse must a d JOBS- on sessment
and_ e oyabilit anning unless t t s ouse is specificall
exempt under ARM 46.10.805. Fajlure to attend orientation or
assessment by a spouse_who j t exempt wj result in the

sanction of that spouse as provjded in ARM 46.10.839.
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(#2) In an unemployed parent assistance unit, the primary
wage earner wiil pay at the department’s digcretion be required
to participate in - i

she-unenpleyed-parent—eroaci-of—the-JOB6—program
unless specifically exempt under one of the exemptions sat forth
in ARM 46.10.805.

subsections (1) (a) through (3)(b) remain the same in text
but are renumbered (2)(a) through (4)(b).

(45) The unamployed parent track shall be limited to the
fellevwing activities sgt forth in ARM 46,310.807(2) (a) %hrough

(56) Hours of participation required of an unemployed
parent are as follows:
(a) a total of 40 hours per week in a county having a
complete JOBS programs- or
20 hours per week in a county having a
minimal JOBS program—:_ and

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2~201, 53=-4=-211, 53-4=215, 53-4-~703,
53-4~706, 53-4-707 and 53-4-720 MCA

W \'s Subsections
(1) through (2) remain the same.

(a) attendance at activities scheduled for the program the
person is participating in; and

8-4/29/93 MAR Notice No, 46~2-738



-641-

(p) completion within the time periods specified in the
employability plan~; and

tis t jeve i ivi
instructor, supervisor or case manager.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53~-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-708, S$53=4-715 and 53-4-720 MCA

6. 15 J s (1) Participants may be required
to part1c1pate 1n 1nd1v1dual or group job search a maximum of
320 bours in a twelve month

period.

: . -
() —FE—a—fanily -becemea—ineligible for “*?e and—sub
EEqa?"?%’ *EBFF%TEE and- *? éeee*m*?ea eligibles—the—JOBS

(32) However, &additional job search beyond the 320 hour
maximim may be required in conjunction with some other educa-
tion, training, or employment activity which is designed to
enhance the participant’s employment prospects.

AUTH: Sec. 53-4-212 and 53-4-7)9 MCA
IMP:  Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53=4-715 and 53-4-720 MCA

46.10,.8 TRAINING __SERV S=-=PQS! 0 ARY (1) A
re OB participant ma W o ti a a post-
secondary education program ée—appfepriaee—éef—a_par%ieipeﬂ% if:

Subsections (1) (a) through (1) (c) remain the same.

(d) the program is consistent with the participant’s emp—

}eymen%wqea%a employability plan which has been approved by the
participant’s case manager.

Subsections (2) and (2) (a) remain the same.

(3) A participant attending a JOBS approved post-secondary
education program may be eligible for supportive services deemed
necessary for participation, including child care, in_accordance
with ARM 46,10.825.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec, 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4~705, 53-4-708, 53-4-715 and 53-4-720 MCA

.10.823 S ~INIT i8] ) NING (1) An
AFDC recipjent persen already engaged in education or training
at the time that that person would otherwise begin participation
in the reqular JOBS program is considered to have self- 1n1t1ated

an education or tralnlng program. cj o who
was enrolled in ap ggrovgd education or training program prier
to Ju 9 s v FDC-UP inuo sj

199), and meets the requirements of ARM 46.10,813 as to
satisfacto Yo ss_is consi d_to have self-injtiated an
education or training program

Subsections (2) through 3)(b) remain the same.
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AUTH: Sec. 53=-4-212, 53-4~703, 53-4-719 and 53-4-720 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53=-4-703,
53-4-7Q%, 53-~4-706, 53-4-708 and 53-4-720 MCA

46.10.825 SUPPORTLVE SERVICES AND ONE TIME_ WORK-RELATED
EXBENSES AVAILABILITY Subsections (1) through (1) (d)

remain the same.

(e) medical services including physical, prescription
eyeglasses, drugs, immediate dental care can be provided if not
avajlable through medicaid or another source, not to exceed

§§O 00 per, month;
Subsections (1) (f) through (8) remain the same.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53=-4-211, 53-4-215, 53=-4-703,
53-4-71%, 53-4~716 and 53-4-720 MCA

0.827 V. OF _SERV
(1) A JOBS part1c1pant who loses AFDC eligi~
bility for any reason oth than sanctjone nt _to

ARM 46.10.839 may receive case management activities and sup-
portive services for up to 90 days from the date AFDC closes.
Subsection (2) remains the same.

AUTH: Sec. 53~4=-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4~215, 53-4~703,
53-4-716 and 53=-4-720 MCA

-10.833 PARTIC P 5
CONTRACT (1) h sist (<]
emplo oal O o e ts i e
the participapt ip employment. The employability plan must:
Subsections (1) (a) through (1) (f) remain the same.
(2) e [o) t e e efw
ar nd th tici t specifi the rijight n

;ggg ;p;];;;gg g; gg h p I&X- The pafﬁieipanﬁke JOBS contract

must specxfy the follow1ng
Subsections (2) (a) through (2)(e) remain the same.
The employabilit lap ig n a contragt between the

articjipant and the department. Howeve ail to com with
t e o) ilj without good cause wi i e
articipant beipg sanctioned unde 46.10.83

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP:  Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-715 and 53-4-720 MCA

0.843 R_HE G _PROCEDURE Subsections (1) and
(1) (a) remain the same.
(b) on-the-job working conditions; and
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Subsection (1) (d) remains the same in text but is renum-
bered (1) (c).
Subsections (2) through (3)(b) remain the same.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-2-606, 3-4-211, 53-4-215,
53-4-703 and 53~4-720 MCA

3. The rule 46.10.821 as proposed te be repealed is on
pages 46-862 through 46-864 of the Administrative Rules of
Montana.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2~201, 53-4-211, 53=-4-215, 53-4~-703,
53-4-705, 53-4-715 and 53-4-720 MCA

The rule 46.10.845 as proposed to be repealed is on pages 46-896
through 46-897 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4=-215, 53=-4-703,
53-4-705, 53-4~718 and 53-4-720 MCA

4., These rules pertaining to the Job Opportunity and
Basic Skills (JOBS) program for recipients of Aid to Families
with Dependent Children (AFDC) are being amended in large part
to clarify rather than to change the Department’s policies
governing this program. For example, in some rules language has
been added and they have been re-organized to distinguish the
treatment of "“"unemployed parent" track (JOBS-UP) participants
from regular JOBS participants. This is not a change in policy
but will make the Department’s existing policies less likely to
be interpreted differently.

Subsections (4)(a) through (d)(ii) of ARM 46.10.811, which
specify the activities in which JOBS-UP participants may
participate, are being deleted because this is now set forth in
ARM 46.10.807(2). Subsection (2)(h)(ii) of ARM 46.10.807 now
specifies that post-secondary education is not an acceptable
activity except for participants who were enrolled in that
activity prior to July 1, 1991 and meet certain other conditions
and participants who are enrolled in an educational program
under the Job Training Partnership Act (JPTA) or several other
specified programs. A cut-off date is necessary to phase-out
post-secondary education assistance.

Subsection (1) has been added to ARM 46.10.811 to require that
in an unemployed parent assistance unit both spouses must attend
JOBS orientation, assessment, and employability planning as long
as they are not exempt from participation in JOBS, although only
the primary wage earner will have to participate in additional
JOBS activities. The department previously has requested such
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participation by both spouses but did not have the ability to
sanction spouses who did not participate because the rules did
not address this requirement. This amendment will give the
department the authority to enforce such participation by both
spouses.

Also, in Rule 46.10.811 subsection (6)(c) has been added to
reguire that a JOBS-UP participant spend at leagt 16 hours per
week in work-related activities such as AWEP, on-the-job
training, or work supplementation. This change is necessary to
comply with federal regulations at 45 CFR 250.33.

Language has been added throughout the JOBS rules to emphasize
that the participant’s case manager rather than the participant
is the final authority on decisions about participation in the
JOBS program. For example, the case manager has the authority
to decide whether the employability plan is acceptable and what
activities the participant will be placed in and what supportive
services he or she will receive. This is not a change in
policy.

ARM 46.10.813 is being amended to add the requirement that
satisfactory achievement as defined by the participant’s
instructor, supervisor, or case manager is necessary to fulfill
the requirement of satisfactory progress in an educational or
work and training activity. The Department has determined that
the present requirements of merely attending and completing a
program in the specified time are not stringent enough.

In ARM 46.10.815 pertaining to job search, the maximum hours for
a twelve month period is being changed from eight weeks to 320
hours. Since eight weeks times 40 hours is eguivalent to 320
hours, this does not change the maximum. Reguired participation
can extend beyond eight weeks but no more than 320 hours in a
twelve month period.

Rule 46.10.821 pertaining to the Community Work Experience
Program (CWEP) 1is being repealed and references to CWEP
throughout the rules are being deleted because that program has
been replaced by the Alternative Work Experience Program (AWEP).
This is necessary to allow the Department the ability to expand
the number of work hours required for participation in the
program.

In subsection (1)(e) of ARM 46,10.825 regarding supportive
services the maximum amount for medical expenses is being
increased from $150 per year to $50 per month because the
curyent amount is not adequate to meet the needs of all
recipients.

ARM 46.10.827 is being amended to specify that a person who
becomes ineligible for AFDC due to being sanctioned for fajlure
to meet JOBS requirements is not entitled to case management
activities and supportive services for 90 days after AFDC
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closure. It was never the Department’s intention to allow such
services for sanctioned individuals, but the rule previously
failed to state that such persons were not eligible for these
services.

ARM 46.10.833 is being amended to make clear the difference
between the JOBS contract and the participant’s employability
plan and that an employability plan is not a contract between
the department and the participant, although the participant
must comply with the plan or be subject to sanction under ARM
46,.10.839.

Subsection (1) (¢) is being deleted from ARM 46.10.843 because it
provides for a right to a fair hearing on the issue of worker'’s
compensation coverage, Pursuant to a recent ruling from the
legal staff of the State Fund that JOBS participants are not
employees of the department within the scope of 39-71-118, MCA,
the department no longer provides worker’s compensation coverage
to recipients participating in AWEP, on-the~job training, or
work supplementation.

The department 1is repealing ARM 46.10.845 pertaining to
performance standards for providers of services to JOBS
participants because this relates to matters between providers
and the department which are governed by contract and do not
need to be addressed in rule.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604~4210, no later than May 27, 1993.

6. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

Rule Reviewer Birector, ééclal and Rehabilita-—

tion Services

Certified to the Secretary of State April 19 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.590
through 46.12.593 and
46.12.595 pertaining to
inpatient psychiatric
services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.590 THROUGH
46.12.593 AND 46.12.595
PERTAINING TOQ INPATIENT
PSYCHIATRIC SERVICES

TO: All Interested Persons

1. On May 25, 1993, at 1:30 p.m., a public¢ hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.590 through 46.12.593 and
46.12.595 pertaining to inpatient psychiatric services.

2. The rules as proposed to be amended provide as
follows:

46.12.590 RESIDENT TMENT

SERVICES F ON. (1) The purpose of the
following rules is to specify provider participation and program

requirements and to define the basis and procedure the depart-
ment will use to pay for inpetient—poyehiatrie residential

treatment services for individuals under age 21. Facilities in
which these services are available are hereinafter referred to
as providers.

Subsection (2) remains the same.

(a) "{ﬁpaEiEﬁE?Gyeh*aEfie es;dgn;;a;tggg;mgn services"®
means services that are provided in accordance with 42 CFR
sections 440.160 and 441.150 through 441.156, which provide
definitions and program requirements and which the department
hereby adopts and incorporates by reference. A copy of the
cited regulations may be obtained through the Department of
Social and Rehabilitation Services, P.0O. Box 4210, 111 Sanders,
Helena, MT 59604-4210. }hpah&en%——psyeh*at*ie ng;ggnglgl
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treatment services are services that meet those provisions and
are provided in aﬁ—*npa%*eﬂtmheﬁp&%a}—faei%*%yuef residential
treatment facility that is devoted teo the provision of residen-
tial psychiatric sesviees care for persons under the age of 21.

(b) "Devoted to the provision of residentjal psychiatric
serviges care for persons under the age of 21" means a hespital
faeitity—or residential treatment facility whose goals, purpose
and care are designed for and devoted exclusively to persons
under the age of 21.

Subsections (2)(d) through (2)(j) remain the same in the
text but are renumbered (2)(c¢) through (2) (i).

Subsection (2)(l) remains the same in text but is renum-
bered (2) (7).

(rk) “Res;dentlal treatment facxllty" means a fac111ty

licensed by

e department o ealth d vironment sciences, or the
eqguivalent ney in t state jin which the facilj is located
as a sident] reat t facjili as_defined j -5-103 C
the equivalent category in the state where facility is

located.

(el) Payment for inpetient—psyehiatrie residential
treatment services provided outside the state of Montana is
subject to the requirements of ARM 46.12.502(3).

(pm) "Emergency admission" means an admission for treat-
ment of a sudden onset of a psychiatric condition manifesting
itself by acute symptoms of such severity that the-absenece—ef

immediate medical attention eeuld—reasenably-be--expected—te
: : . ods :

indiwiduat in a resjidential treatment facility is required.
Subsection (2)(g) remains the same in text but is renun-
bered (2)(n).
(9)_._"Occupancy rate" means the total number of days of
service to all patients in the cost reporting peried divided by
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the product of the average number of beds available during the
T Tod ! ] 1 £ g -

=] t and e e st
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(3) Medlcald payment is not allowable for services
provided in ar—inpatientpsychiatric—hospital—thatde—net—meet

ARM—4- 6125902 e)—er—fer-—senvioes—provided—in a residential

treatment facility that does not meet the definition of residen-

tial psychiatric care set forth in ARM 46.12.590(2) (}3i).
Subsections (4) through (5) remain the same.

AUTH: Sec. 53-6—-113 MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA

46.12.5%91 RESTDENTIAL TREATMENT

SERVIC PAR TION R T (1) These require-
ments are in_ addition to those contajned jin ARM 46.12,301
through 46.12.309.

(x2) Providers of Jnpatient—payehiatrie residential
treatment services are eligible for reimbursement under the
Montana medicaid program if they meet the following require-
ments:

(a) maintain a current license as a heospital—er——o
residential treatment facility under the rules of the department
of health and environmental sciences to provide dinpatient
residential psychiatric serwviees care, or, if the provider’'s
facility is not located within the state of Meontana, maintain a
current license in the equivalent category under the laws of the
state in which the facility is located;

(b) maintain a current certification for Montana medicaid
under the rules of the department of health and environmental
sciences to provide inpatient resjdential psychiatric seewvieces
care, or, if the provider’s facility is not located within the
state of Montana, meet the requirements of subsections (hyg) and
(£h) ;

(c) maintain a current agreement with the department to
provide #npatient—psyehiatrie residential treatment services,
including a provider enrollment form, or, if the provider’s
facility is not located within the state of Montana, maintain a
current provider enrollment form with the department’s fiscal
agent;

Subsections (1) (d) and (1) (e) remain the same in text but
are renumbered (2)(d) and (2)(e}.

(f) for providers maintaining patient trust accounts,
insure that any funds maintained in those accounts are used only
for those purposes for which the patient, legal guardian, or
personal representative of the patient has given written
detegation authorization. A provider may not borrow funds from
these accounts for any purpose;
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facility by the Joint Commission on Accreditation of Health Care
Organizations (JCARHO) or any other organization designated by
the secretary of the United States department of health and
human services as authorized to accredit

residential treatment facilities+ for

ain_accredjtati id ia eatment

foerlities—inctuding
medicaid participation;

(¥h) fef—hqsp*%a%—pfqvidefe—e;ee%{ng—ee—mge%—%he—eequ%re—

- submit to the
department prior to receiving initial reimbursement payments and
thereafter within 30 days after receipt, all accreditation
determinations, findings, reports and related documents issued
by the accrediting organlzat;mn to the provider;

(31) provide iﬂﬁﬁ%&eﬂ% residential psychiatric serviees
care according to the service requirements for individuals under
age 21 specified in Title 42 CFR, part 441, subpart D (October
1, 1992), which is a federal regulation which is herein incorpo-
rated by reference. A copy of these regulations may be obtained
through the Medicaid Services Divisjon, Department of Social and
Rehabilitation Services, P.0. Box 4210, 111 Sanders, Helena, MT
59604-4210;

(k1) agree to indemnify the department in the full amount
of the state and federal shares of all medicaid iapatient

resjdential treatmepnt reimbursement paid to the
facility during any period when federal financial participation
is unavailable due to faclllty failure to meet the conditions of
participation specified in seetion—~3861{(f)—ef +the Goeial
Seewrity Aot Lthese rules, or due to other facility deficiencies
or errors.

AUTH: Sec. 53=-6~113 MCA
IMP: Sec. 53-6-101, 53-6=-113 and 53-6-141 MCA

46.12.592 INPARPIENPE—PSYCHIATRIE RESIDENTIAL TREATMENT

SERVICES, REIMBURSEMENT (1) The reimbursement period will
be the provider’s fiscal year. Reimbursement for services will
be at cost per day on a retrospective basis, subject to an upper
limit which will be the lesser of:

(a) the per day amount charged to the medicaid program;
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(b) medicaid allowable costs per day as deseribed-—in
subseetion—{2} determined cordance wit this sec¢tion,
subject to the ceiling deser&hed established in this subsection
S H—er—if-applticablier

7 T

(2) Allowable cost will be determined in accordance with
generally accepted accounting principles as defined by the
American institute of certified publlc accountants, subject to
the provisions of -

icare cove Ssues manua CFA~Pub. 15) except where fur-
ther restricted in this administrative rule. The department
hereby adopts and incorporates herein by reference the HIM-15
medicare coverade issues manual (HCFA-Pub. 15), which is a
manual published by the United States department of health and
human services, social security administration, which provides
guidelines and policy to implement medicare regulations which
set forth principles for determining the reasonable cost of
provider services furnished under the Health Insurance for Aged
Act of 1965, as amended. A copy of the HIM—35 medicare coverage
issues manual (HCFA-Pub. 15} may be obtained through the
Medicaid Services Division, Department of Social and Rehabili-
tation Services, Medieaid-Servieesbivisien- P.0O. Box 4210, 111
Sanders, Helena, Montana 59604-4210.

(a) Return on eguity capital skhal}d} is not be an allowable
cost.

(b) Bad debt expense shald} is not be an allowable cost.

Bducational and vocational training costs_are not
allowable cost except to the extent such costs qualify for
federal financial gart;c;gatgon under the provisjons of 42 CFR
441.13(b as amended effective December 2 92 .

(3) Providers located within the state will be reimbursed
on an interim bas;s during the provlder s fiscal year, subject

t etrospective sett ent ac t - The
interim rate will be a percentage of customary charges as
determined by the department. The percentage shall be the

provider’s cost to charge ratio determined by the department or

its designee based upon the provider’s most recent cest report
and according to medicare principles as limjited by these rules.

(4) Relmbursement for services provided to medicaid
patients by-previders in facilities located outside ef the state
of Montana will be limited to the lewest lesser of:
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(a) 60% of the provider’s ysual and customary charge or,
upon submission of adequate financial documentation reflecting
the facility’s costs and charges, a Jlessor or greater rate
determined by the department in accordance with these—rxules ARM

(a5) The provider’s base period will be the first ful]l 12-
month cost reporting period ending after June 30, 1985. No

tions to th ule wij b io
ovisions t d_in_t FA-Pub. jic a-
i do not Urpos ini bas jo
under these rules.
{s) oviders eviou tici i & hos
vide which conv thei cilities idential
t facilitie the bas jo e vi
t ful 2-mont ost ti jod of ici jon jin
the a icaid r s a i ti e t
fagilit
ase perjod costs wi et ined o ) ay
bagis.
er i fo) t+3 o ude _t osts
malpractice insurance a capital-rela scribe
R O whi i
> e > —
nce. [=) of ited re ions e obtaj V]
t dicaj vices ivisi epa t a
e ilitatio ervices, P.O. 4 5
59604~
=) t ovi jo t
o the base iod wi be subj ceili e o
i e o i e. vi i b
recognized easo e fo urposes of de ini dicaid

reimbursement.

(ba) Ceilings established under this section will be
applied to all full 12-month cost reporting periods that follow
a base period as described in subsection (5)4a}. For purposes

o etermini ba iod rei u ement, owa co sha
etermin d i ccordance i A1 t' without
a jcatio the cej estab i is sec

(eb) Celllngs established under this section w1ll not
apply to cost reporting periods of fewer than 12 months that
occur along with a change in operations of the providers as a
result of changes in ownership, merger, or consolidation.
However, ceilings will apply to cost reporting periods of fewer
than 12 months which result solely from the approval of a
provider’s request for a change in accounting cycle. In the
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case of such periods, the applicable percentage rate of increase
will be adjusted downward by a monthly factor corresponding to
the annual percentage rate to reflect fewer months. €eilings

(dc) The cost per day celllng establlshed under thls
section applies to operating costs incurred by a provider in
furnishing inpatient services. These operating costs exclude
the costs of malpractice insurance and capltal—related costs
described in 4%-GFR—+}37%30v-whieh—i

4230 subsection (5)(c

(ed) Base period ogerat;ng &costs and sgbseguent operating
costs subject to the ceiling &s described in subsestien—{53-(d)
of this gubhsection will be determined on a cost per day basis.
Allowable medicaid costs as defined in subsection (2) wil &
divided by the total pumber of medicaid inpatient days_to
determine the cost per da

(£#e) The target—rate naximum increase percentage for each
eatendar—year provider’s cost reporting period will equal the
prospectively estimated iﬁefease—&ﬂ—éhe market basket index for

hospitals_and hos al units excluded from

the medicare prospective payment system most ecentl ublished
in the federal register prior to the start of the provider'’s
cost regorting period. The market basket index is a hosp1ta1
wage and price index that incorporates apprepriately approxi-
mately weighted indicators of changes in wagqes and prices that
are_representative of the mix of dgoods and sgrvigg included in
the most common categories of inpatient hospjtal operating cost
subject to the ceiling ae—deser1heé—+ﬁ—5&bseeeunvﬂ+5++d+—e%

established under this subsection. maxi ncrease

percentage_is not the upper limit set :ortb in the federal law

commonly referred to as the Tax Egquity and Fiscal Responsibilit
TEF, update factor,

(67) For each provider a ceiling will be established on
the reimbursable operating costs per day of that provider. The
ceiling for each l2-month cost reporting period, which is the
maximum medicaid allowable cost per day, will be set at—atarget
amount—determined as follows:

(a) For the first 12-month cost reporting period to which
this ceiling applies, the target—ameunt ceiling will equal the
provider’s allowable operating cost per day for the provider’s
base period increased by the target—rate maxipum increase
percentage for the subject perlod
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(eb) For subsequent 12-month cost reporting periods, the
target—amount ceiling will equal the provider’s
ceiling for the previous 12-month cost reporting period
increased by the target—rate maxilum increase percentage for the
subject cost reporting period.

(#8) The target—rate paximum jnerease percentage increase
applicable to each 12-month cost reporting period will be used
to determine the ceiling on the allowable rate of cost increase
under this section.

(ba) The applicable target—rate paximum increase percent-
age w111 be as §Eec1£;ed ;g g gg;; n (6 )(g) the»praapeet&ve&y

the-resulting—torget—rate—pereentage—for-the—next—twoealendar
years+ The target-mate maximum increase percentage for each
provider applicable for the beginning of the provider’s cost
reportlng perlod— w111 be applled prospectlvely, apé»w*&}—he

but w111 not be retroactxvely adjusted if the actual market
basket rate of increase differs from the estimate. cepies—of
. : ired—t} l

(89) At the end of each 12-month cost reporting period
subject to this section, the provider’s allowable medicaid cost

per day is compared with that provider’s target—ameunt ceiling
for that period.

(a) The provider will receive the actual allowable
medicajd cost per day or the provider’s target—amount cejling
amount for that period, whichever is less,

(b) Exceptions to the ceiling on the-»wate—ef gperating
cost increases may be allowed as described in 42 CFR 413.40(g)
{October 1, 1992) which is a federal regulation which the
department hereby adopts and incorporates by reference. A copy
of the cited regulations may be obtained through the Medjcaid

Servicges Djvisjon, Department of Social and Rehabilitation
Services, Medieaid—berviees—Divisiten, P Q. Box 4210, 111
Sanders, Helena, MT 59604-4210. sts o] S pu
_BQELELJQALD the department in wrltlnq algnq with supportinag
docune on. de tment wi dete in W the

rovider is entjtled to an exception d i notj the
provider in writing of its determination.

Providers will receiv o T incentiv nts
eve hou costs per day may be less than t cejilings estab-
lished.

d Providers will recejve np reimburse costs

incurred in excess of the ceilings established under this rule.
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0 Fo urpos of cajculati owable it costs
fo urposes of rejmbursement in cost reporti eripd he
numb of davs of servjce sh be th reater of:

a actual days of service; or
{(b) _days of servijce representing 80% occupancy.
(11) Reimbursement will be made to_ _a provider for

reserving a bed while the recjipient is temporarily absent only
if:

the recipient’s an of care provides for therapeutic

home visits:

b the recipient is temporarily absent on a therapeutic
home visit:

fc) _the regipient is absent om_t ovider’'s 3
for no more than 72 consecutive hours per absence, unless the
department determines that a Jlonger absence 1s medically
appropriate and has authorized the longer absence_ in advance of
the absence,

(12) _No more than 24 days per recipient ipn each rate vear
will be allowed for therapeutic home visits.

(13) The provider must gsubmit to the department’s medigglg

services divisjon a request for a therapeutic home visit bed

hold, on _the appr ggrlate form grov;ded by the department, w1tn1n
O days_of the fi ;g ng ec;g; QL leaves the fgg;l; Y. f_;_g
er utic home vis eimb ent

v isits will net allowe ess o er COm te orm

filed timely with department’s medicaid servjces djvision.

AUTH: Sec, 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6~113 and 53-6-141 MCA

46.12.593 INPATPIENT—DROXCHIATREE RESIDENTIAL TREATMENT

SERVICES, COST REPORTING AND AUDITS Subsection (1) remains
the same.

(a) Geﬁera&&yﬂagéepﬁeé~aeeegﬂ{éfu}1ﬂ%&ﬁe§p4e5—5§a44vbeﬂ&seé

cest—report—these-—gosts—will—be-—adjasted in—aeecordahoe—with
these—rules—to—determine—inetudable—eosts+ The facjility must

record and report costs in accordance with tnese rules and

enera accepted acco ti nc s de e b he
American instjitute certifie ublic _accountants, he
facility must maintain appropriate accounting records which will
enable the faciljty to fully co ete t cost report ip th

form required by the department.

{b) Providers must use Pthe accrual method of accounting
shatl—be—employed for recording and reporting costs, except
that.,, for governmental institutions that operate on a cash
method or a medified accrual method, such methods of accounting
will be acceptable.
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(¢) Cost finding means the process of
prerating redistributing the data derived from the accounts
ordinarily kept by a provider facjlity to ascertain its costs of
&he various services provided. Cost finding is the resolution

1] ¢ di 3 Y :
indirect costs. 1n preparing cost reports, all providers schell
weitiee must use the methods of cost finding described at 42 CFR
413.24 (1991) which the department hereby adopts and incor-
porates herein by reference. 42 CFR 413.24 (1991) is a federal
regulatlon setting forth methods fer—alleeating-eests of cost

. A copy of the regulation may be obtained from the
Medicaid Services Division, Department of Social and Rehabilita-
tion Services, P.0. Box 4210, 111 Sanders, Helena, Montana
59604-4210. '

(d) Provider costs ame—t6 must be reported based upon the
provider’s fiscal year using the financial and statistical
report form provided by the department. The usge of the
department’s financial and statistical report form is mandatory
for participating facilities. These reports sehkail must be
complete and accurates. <Incomplete reports or reports contain-
ing inconsistent data will be returned to the provider for
correction. The department will not accept or use_ for any

u; cost_repo [s) jod -
cast-—reporta—must—pbe fited-within 9o-deays—after-the
ené—ef—the—prev*derLs—f&eea&wyea*T Tng_p;g_}ﬂg;_mng;_ﬁ;lg_;;g
ort
20 davs of the closing date of its fiscal vear.

(ii) In the event a provider does not file
cost report complying with thege rules within 90 days of the
closing date of its fiscal year, i
repoprer an amount egual to 10 percent of the provider’s total
reimbursement for the following month shall be withheld by the
department. If the report is overdue or incomplete a—seoend

mopth for more than 30 davs, 20 percent shall be withheld. For
each succeeding memth 30 days the report is overdue or incom-

plete, the provider’s total reimbursement shall be withheld.
All amounts so withheld will be payable to the provlder upon
submission of a eempiete-and-aeeurate cost report

with these rules. Unavoidable delays may be reported with a
full explanation and a request made for an extension of time
limits prier to the filing deadline. However, there is a
maximym limitatien of one 30-day extension -
(1ii)  Fajlure to submit a gggt report will result in
cove e _de ent of a ts id by the department
he fis e covere cost

(i4iv) Cost reports shail mnust be executed by the
individual provider, a partner of a partnership provider, the
trustee of a trust provider, or an authorized officer of a
corporate provider. The person executing the reports shail pust
sign under penalties of false swearing, that he has examined the
report including accompanying schedules and statements, and that
to the best of his knowledge and belief, the report is true,
correct, and complete, and prepared consistent with governing
laws, apé regqulations agcounti inci .
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(e) Records of financial and statistical information
supporting cost reports shald must be maintained by the provider
and the department for three years after the date a cost report
is filed, e» the date the cost report is due or the date upon

which a disputed gost report is finally settled, whichever is
later.

(i) Each provider wili must maintain, as a minimum, a
chart of accounts, a general ledger and the follow1ng suppeorting
ledgers and journals: revenue, accounts receivable, cash

receipts, accounts payable, cash disbursements, payroll, general
journal, resident census records identifying the level of care
of all residents individually, all records pertaining to private
pay residents and resident trust funds.

(ii) Pe-suppert—inetudable—eogts—all-PbBusiness records
of any related party, including any parent or subsidiary firm,
whien related to a provider upder audit-—shall pust be avallable
at the facility fer—audit—--Fro support ineludable allowable
costs+. £The owner’s or related party’s personal financial
records relating to the facility shal3d also must be made
available fer—audit at the facilitv to support allowable cost
Any costs not so supported will not be imetudable allowable.

(f) The department or its desj e_ma erfo desk
review of cost reports and may copduct on-site aug;ts of

rovjder records. Audj will meet genera ccepted_a tin
standards as_defjined by the Amerjcap institute of certified
ublic agcounts.

(F431) Cost information as developed by the provider
shatt must be complete, accurate and in sufficient detail to
support payments made for services rendered to recipients and
recorded in such a manner to provide a record which is auditable
through the application of reasonable audit procedures. The
information which may be used to document costs must This
includes all ledgers, books, records and original evidence of
cost (purchase reguisitions, purchase orders, vouchers, checks,
invoices, requisitions for materials, inventories, labor time
cards, payrolls, bases for apportioning costs, etc.) which

pertain to the determlnatlon of reasonable cost. Documentation

ted afte act wj no t uppert such
costs.

(vii) All of the above records and documents shald: must

be available at the facility at all reasonable times after rea-
sonable notice and subject to inspection, review or audit by the
department, the federal department of health and human services,
the Montana legislative auditor, and other apprepriate autho-
rized governmental agencies.

(iii) Upon refusal of the provider to make available and
or allow access to the above records and documents, all payments
made by the department during the provider’s fiscal year to
which those records relate shall be recovered 1n full by the
department..

{g) In addition to the regquirements of subsection (1) (f),
the department may require out-of-state providers to submit a
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-310), 53-6-)131, 653-6-113 and
53-6-141 MCA .

46.32.595 ENPAPLENT-—P XA IR T E—-OERVECES—OVERPAYME]

SIDENTT ERVICES, _COST
NT PROC S 3 —Where-the-deparement-£findsthat
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(1) For facilities located in Montana, the department will

exrfo ost _set ents and ¢ ec verpaynents d_und. ay-
ments in accordance with the provisions of ARM 46.12.509.

(2). The department may determine, through the cost
settlement precess, whether overpayments or underpayments have
resulted to out-of-state providers recejiving Montana medicaid
reimbursements in excess of $50,000 per vyear. Where the
department erforms a cost settlement fo t-of-state
facilit the provisions of 46,12.509 shal) a .

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-2-201, 53=-6-111, 53-6-113 and 53-6-141 MCA

3. The department proposes to revise ARM 46.12.590

through 595 based on action taken by the 53rd Session of the
Montana State Legislature which eliminated appropriations for
inpatient psychiatric hospital services for individuals under
twenty one (21) years of age. In addition, the department is
clarifying language in the rule concerning reimbursement for
residential treatment services.

The legislature in House Bill No. 2 has eliminated funding for
coverage of inpatient psychiatric hospital services for
individuals under 21. These proposed rule changes are necessary
to implement the legislative action. Individuals who require
hospitalization to stabilize a severe psychiatric condition will
be treated in an acute care hospital. Upon discharge, the
patient may be placed in a less restrictive environment
including residential treatment centers or other community based
programs as determined medically appropriate.

The proposed changes in the rule include:

1. Educational and vocation expenses will not be an allowable
cost unless they are reguired as a part of an individual’s
active treatment program. This change is being made in
order to comply with the public rule notice published in
the Federal Register on November 20, 1992 by the Health
Ccare Financing Administration (HCFA). The federal rule
became effective December 21, 1992. This c¢hange 1is
indicated in ARM 46.12.592(2) (c).

2. The proposed rule clarifies reimbursement procedures for
both in-state and out~of-state providers. References to
Medicare rates have been removed from ARM 46.12.592(1) (c)
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and (4) (B) since residential treatment facilities are not
certitied by Medicare.

The propeosed rule defines the establishment of the base
period which is used to index costs forward to determine a
future rate period. The base period will be the first full
12=month ¢ost reporting period ending after June 30, 1985,
with no exceptions. Wwew procedures have been developed for
settling cost report periods and adjusting the cost per day
ciiling which are less than or greater than twelve months.
#or facilities which convert from an Inpatient Psychiatric
Facility to a Residential Treatment Center, the base period
will be the first full twelve month cost reporting period
as a residentjal treatment period. These changes are
necessary to eliminate confusion with respect to additional
rules which Medicare addresses and Medicaid does not.
These changes have been added to ARM 46.12.592(5).

Tne proposed rule changes the definition of the ceilings on
rate increases and the application of the ceiling to the
cast report for rate setting. The proposed rule removes
references to "target rate percentages" and replaces the
term with "maximum in¢rease percentage". Clarification has
been added to delineate that the market basket index will
be used and not the limit in the Federal Tax Eguity and
Fiscal Responsibility Act (TEFRA). The department has
determined that the market basket index for hospitals and
hospital units excluded from the medicare prospective
payment system is the most appropriate inflationary index
to apply for cost containment purposes. The changes are
indicatad in ARM 46.12.592(6).

The proposed rule change removes the eighty percent
occupancy reguirement from operating costs. The eighty
percent occupancy requirement will be applied to property
costs only, however, it will be applied for all cost
reporting periods. This change is necessary to ensure that
Medicaid does not pay for certain capital costs of under
utilized facilities. This change is stated in ARM 46.12.592
£10) (b} .

A definition of occupancy has been added to prevent
confusion over whether occupancy should be based on the
number of beds the facility has staffed and maintained or
the number of beds available in the facility. The proposed
Tiule has alsc been clarified to state that incentive
payments which are ailiowable under TEFRA, will not be paid.
Cceupancy  is defined in ARM  46.12.590(2) (o) and the
exclusion of TEFRA is stated in ARM 46.12.592(6) (e).

References to disproportionate share hospital (DSH)
payments are being removed from the rule gince residential
treatment centers are not eligible to receive DSH payments.
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This information was previously defined in ARM 46.12.590(2)
(r) and implemented in ARM 46.12.592(9).

8. ARM 46.12.593 explains the cost reporting requirements of
the facility. The rule indicates that cost must be
reported in accordance with generally accepted accounting
principles as modified by the Health Care Financing
Administration Publication 1% or as modified by this rule.
The rule clarifies reporting and filing requirements for
the cost report by the facility.

9. ARM 46.12.595 redefines the cost settlement process.
Rather than duplicating the inpatient hospital cost
settlement rule, the department has referred back to this
rule for consistency. Also the proposed rule includes a
new cost settlement provision which will allow the depart-
ment to cost settle with out-of-state providers receiving
more than $50,000 in medicaid reimbursement. These changes
are necessary to enable the program to recover any exces-
sive payments.

In summary, the proposed rule changes implement the action taken
by the 1993 Legislature to eliminate inpatient hospital
psychiatric services while retaining residential treatment
services. The proposed rule also changes the rate setting
methodology, establishment of the base period, indexing of
operating costs, cost reporting and cost settlement processes.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, F.O. Box 4210, Helena, MT
59604-4210, no later than May 27, 1993.

S. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing. ’

Rule Reviewer Director, ggciai and Rehabllita-

tion Services

Certified to the Secretary of State April 18 , 1993.

MAR Notlice No. 46-2-739 8-4/29/93



-662-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1222, 46.12.1226,
46.12.1229, 46.12.1231,
46.12.1235, 46.12.1237,
46.12.1243, 46.12.1246,
46.12.1249, 46.12.1258 and
46.12.1260 pertaining to
medicaid nursing facility
reimbursement

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.1222,
46.12.1226, 46.12.1229,
46.12.1231, 46.12.1235,
46.12.1237, 46.12.1243,
46.12.1246, 46.12.1249,
46.12.1258 AND 46,12.1260
PERTAINING TO MEDICAID
NURSING FACILITY
REIMBURSEMENT

TO: All Interested Persons

1. On May 21, 1993, at 1:30 p.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.1222, 46.12.1226, 46.12.1229,
46.12.1231, 46.12,1235, 46.12.1237, 46.12.1243, 46.12.1246,
46.12.1249, 46.12.1258 and 46.12.1260 pertaining to medicaid
nursing facility reimbursement.

2. The rules as proposed to be amended provide as
follows:

46.12.1222 DEFINITIONS Subsections (1) through (8) remain
the same.

(9) "Licensed to non-licensed ratio" means the ratio

computed when the sum of all hourly registered and licensed
practical nurse wages, including benefits, paid or accrued by
all providers,—as—identified—by the-deparéement—in—ieo—ourvey—ef

providers—for—the —month—of—Mareh -in—the —most —ourrene year-
divided by the total number of reglstered and licensed practical

nurse hours imeluded—in—the-survey, is divided by the sun of all
hourly nurse aide wages, including benefits, paid or accrued by

all prov1ders—ue5—iéeﬂ%t5ied—by—the—depaftneﬂt«iﬂ—&te—eurﬂey—e@

providers—for—che mopth—of-Maroh —irn—-the—most—ourrent —year,
divided by the total number of nurse aide hours ineluded—ir—the

IUBVey . ) .
a e ense o - s
usj i i
jate io i o
t su info i is v
[s) om e s i
46 =123 or the perijo s
erjo om W wa N u et
ac t s _not avajlab cost yeport an

8-4/29/93 MAR Notice No. 46-2-740



-663-

r t, the wages, benefits and hours from that facility will
not be used to set the ratio.
Subsectxons (10) through (14)(6)(XX1) remaln the same.

sgnal ene jtems and servic j ut
not ljimited to:
athi jtems and services, including but t limited
o_towel washclot ;
hair ca nd iene items, including but not limited
to_ shampo brus nd comb;

(C) incontinence gare and supplies:

(D) miscellanecus items and services, including but not
limited to cotton balls and swabs, deodorant, hospjta WIS
sanjtary napkins and related su ies, and tissues;

il _care an ie jtems;

(F)__shaving jtems, including but not ljimited to ragors and
shaving creme;
(G) skin care and hygiene jtems, jincluding but not limited

bath soap, moisturing lotjon, and disinfectipg soaps or

spec;all;ed cleansing agents when indicated to itreat special
skin problems or to f£ight infection; and

(H) tooth and denture care jtems and services, including

but not limited to toothpaste, toothbrush, floss, denture

cleaner and adhesjve;
Subsections (14) (e) (xxii) through (xxix) remain the same in
text but are renumbered (14) (e) (xxiii) through (xxx).

(xxxi) the—fellewing over-the-counter meé&eat*eﬁe druygs
(or their equivalents), including but not limited to:

Subsections (14) (e) (xxx) (A) and (B) remain the same in text
but are renumbered (14) (e) (xxxi)(A) and (B).

[ coudgh syrups;

Subsections (14) (e) (xxx) (C) through (C) (V) remain the same
in text but are renumbered (14) (e) (xxxi) (D) through (D) (V).

E vitaminsg ultivitamins vitamin su ments and
calcium su ements; and
F sal dec estants tihistamines:

Subsections (14) (e) (xxxi) through (xxxix) remain the same
in test but are renumbered (14) (e) (xxxii) through (x1).
Subsections (14) (f) through (20) remain the same.

AUTH: 53-6-1]3 MCA
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA
46.12,3226 NURSING CILIT REIMBURSEMENT (1) For

nursing facility services, other than ICF/MR services, provided
by nursing facilities located within the state of Montana, the
Montana medicaid program will pay a provider, for each medicaid
patient day, a per diem rate determined in accordance with this
section, minus the amount of the medicaid recipient’s patient
contribution. The per diem rate shall be subject to the maximum
level, if apy, specified in subsections (3) through (3)(c).
Except as provided in subsection (4), the per diem rate is the
sum of the following components:
Subsections (1) (a) through (3)(a) remain the same.
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b ovider’s per di r or rat e b
or ter July 1 993 _shall not be subject %o mini o
; : = - -

ent wij be d _gs ovi
ii e jcai er di t t_pe s
esu i eas in iy a iv
rate sgpecified in_ t epartment’s surve escribed in sub-
section (c).

Subsections (4) through (13) remain the same.

AUTH: 53-6-113 MCA
IMP: 53-6-10], 53-6-11]) and 53-6-113 MCA

46,12.1229 OPERATING COST _ COMPONENT Subsections (1)

through (2)(a)(11) remain the same.
ii cept i ecified in 6.32. fo

ate rs be o) a er Ju S o
is the provider’s cost report perijod of at least si onths wit
a_fji ea i betwe u, 92 an a er 31
1992 inclusive, if available, or, if such a cost repeort has not
been filed on or before April 1 preceding the rate year or 1is
otherwise unavajlabile e ovider’ ost rece cost report
period of st six months on f£j with the tment as
April 1 immediately precedjing the rate year.

Subsections (2)(b) through (2)(d) (i) remain the same.

(ii) For purposes of setting rates for rate years
beginning on or after July 1, 1992, if a provider has not filed
a cost report for a period of at least six months with e—fisegd
year—enting-—bebween—Jdandary—i—3i955—and —Deaembeor—31,—199%

(2){a) for the rate year, such provider shall not be ihcluded in
the array for purposes of calculating the median operating
costs., A cost report which is not timely filed in accordance
with ARM 46.12.1260 as of April 1 immediately preceding the rate
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yvear shall not be considered filed for purposes of inclusion in
the array.

Subsections (2)(e) through (3) remain the same.

(4) The operating cost limit is 336% 115% of median
operating costs.

(5) If the provider’s inflated base period per diem
operating cost is less than the operating cost limit calculated
in accordance with subsection (4), the provider'’s operating cost
component shall include an incentive allowance equal to the
lesser of 5% 10% of median operating costs or 40% of the
difference between the provider’s inflated base year per dien
operating cost and the operating cest limit.

AUTH: 53-6-113 MCA
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA

46.12.1231 DIRECT NURSING P ONNEL COST COMPONEN
Subsections (1) through (2)(a) (ii) remaln the same.

(1ii) Egcept as otherwise spgg;ﬁ; in Agn 46.12.3243, for
rate years beginning on_or after . the base period

is the provider’s cost report geriod of at least six months with
a fiscal year ending between January 1, 1992 and December 31,
1992 inclusive, if available, or, if such a c¢ost report has not
peen filed on or before April 1 preceding the rate year or is
otherwise unavailable, the provider’s most recent cost report
period of at least six months on file with the department as of
April 1 immediately preceding the rate vear.

Subsections (2} (b) through (2)(f){i) remain the same.

(ii} For purposas of setting rates for rate years
beginning on or after July 1, 1992, if a provider has not fjiled
a cost report for a period of at least cix months with a—figead

year-—ending—betweeh—Jandary—i;—195+——and—besember—33—31953
imetuoive respect to the base period specified in subsection
(2) (a) for the rate vear, such provider shall not be included in
the array for purposes of calculating the statewide median
average wage. A cost report which is not timely filed in
accordance with ARM 46.12.1260 as of April 1 immediately
preceding the rate year shall not be considered filed for
purposes of inclusion in the array.

Subsection (3) remains the same.

(4) The direct nursing personnel cost limit is 25% 130%
of the statewide median average wage, multiplied by the pro-
vider’s most recent average patient assessment score, determined
in accordance with ARM 46.12.1232.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA
46.12.1235 OBRA COST MBURS Subsections (1)

through (3) (b) (iv) remain the same.

(A) For the perijod April 1, 1992 through June 30, 1993,
®the facility’s medicaid utilization percentage will be deter-
mined based upon the form MA-15 staffing reports on file with
the department for the period of November 1991 through January
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1992, by dividing the total medicaid patient days reflected in
the staffing reports for such period by the total patient days
reflected in the stafflng reports for such period.

For rat be e
facility’s medicai i atjo centa will determined
based the form - i epo ile with
departme for the perio 9 o
dividina the tota)l medicaid patient days reflected in the
staffi eport or s iod b e to tient days
re ted in t st j s fo [o] i

Subsection (3) (b) (v) remains the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec., 53-6=-101, $3-6=~111 and 53-6-113 MCA
46.12,1237 CALCULATED PROPERTY COST COMPONENT Subsections

(1) through (2)(a) remain the same.

(i) Except as otherwise specified in ARM 46.12.1243, for
rate years beginning on or after July 1, 3992 1993, the base
period is the provider’s cost report period of at least six
months with a fiscal year ending between January 1, 3591 1992
and December 31, 1993 1992 inclusive, if available or, if such
a cost report has not been timely filed or is otherwise not
available, the provider’s cost report period of at least six
months on file with the department before April 1 immediately
preceding the rate vear.

Subsections (2) (b) through (2)(d) remain the same.

(i) For rate years beginning on or after July 1, 3992
1993, the property rate cap is &9+4+ $9.64.

(e) "848z 1993 property component” means the provider’s
calculated er—grendfathered property component determined for
rate year 992 1993 in accordance with ARM 46.12.1237 es
46121340,

(i) For any provider providing nursing facility services
in a facility constructed prior to June 30, 1982 and for whom a
calculated eor—egrapdfathered property component has not been
determined by the department in accordance with ARM 46.12.1237
or—46~1d-1240 for rate year #5992 1993, the 3992 1993 property
component shall equal the June 30, 1985 property rate computed
for the facility according to the rules in effect as of June 30,
1985 and indexed forward to the 1992 rate year according to the
rules in effect for rate year 1992.

(3) For rate years beginning on or after July 1, 1862
1993, the provider’s calculated property cost component is as
follows:

(a) If the provider’s 1892 1993 property component is
greater than the provider’s base year per diem property costs,
then the provider’s calculated property cost component is the
lesser of the provider’s 3992 1993 property component or the
property rate cap of §9%4% $9.64.

(b) I1If the provider‘s base year per diem property costs
exceed the provider’s 3592 1993 property component by more than
$0-5% $0.17, then the provider’s calculated property cost
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component is the sum of the provider’s 31992 1993 property
component plus &6+5% 50,17.

(c) If the provider’s base year per diem property costs
exceed the provider’s 3992 1993 property component by £6-5%
$0.17 or 1less, then the provider’s calculated property cost
component is the provider’s base year per diem property costs.

Subsection (4) remains the same.

(a) the adjusted component shall be the lesser of $5-47
$9.64 or a blended rate determined by dividing the sum of the
product of pre-construction square footage and the provider’s
July 1 calculated property cost component and the product of the
additional constructed sguare footage and $9+47 $9.64, by the
total square footage after construction.

Subsection (5) remains the same.

(a) the adjusted component shall be the lesser of §6+43
$9.64 or the existing component plus a per diem amount deter-
mined by amortizing 80% of the amount derived by dividing the
total allowable remodeling cost by the number of licensed beds
after remodeling. Such amount shall be amortized over 360
months at 12% per annum. A per diem amount shall be determined
by multiplying the monthly amortization amount by 12 months and
dividing the result by 365.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101 and 53-6-113 MCA
46.12,1243 INTERIM PER DIEM RATES FOR NEWLY CONSTRUCTED
FACILITIES AND NEW PROVIDERS Subsections (1) through (2)

(a) remain the same.

(b) As a new provider resulting from a change in provider
as defined in ARM 46.12,1241, the new provider’s interim rate
will be determined in accordance with ARM 46.12.1226, 1229, 1231
and 1237, based upon the most recent medicaid cost report
covering a period of at least six months as filed by the
previous provider, and subject to £he any applicable minimum or
maximum rate under the provisions of ARM 46.12.1226(3) through
(3)(c), as applied to the facllity’s average per diem rate in
effect for the entire previous rate year, as if no change in
provider had occurred.

Subsection (2)(c) remains the same.

(d) The provider’s interim rate shall remain in effect
until the provider has filed with the department in accordance
with ARM 46.12.1260 a complete and accurate cost report covering
a period of at—Yeast six months participation in the medicaid
program in a newly constructed facility, as a new provider or
following a change in provider as defined in ARM 46.12.1241.
Subject to subsection (2)(d)(jv), Pthe interim rate will be
adjusted only upon computation of a new interim rate effective
July 1 of each rate year, or following a rate adjustment reques=
by a new provider with an interim rate set using a previous
provider’s cost report, as follows:

Subsections (2) (d) (i) through (2)(d) (iii) remain the same.

(iv) the new provider’s adjusted interim rate is—subject
to—a—rate—inerease—eapof shall be set as follows:
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o) ‘s
ate wa ess than o u ot bed-wejight i ate
acilities fo e cur a th ew ovider’s
eri e e s :
the vious gwner’'s te ju d a n
a etermined i ccordance with subsections i) _throuah
S5 o
the bed-wejighted medi ate ilitie
t u, t _yea
(B) the—bed—weighted median-—rate—for —all —faeitities
whichever—is—dens+ if the previous gwner’s rate was greater than
the bed-weighted median rate for all oviders e _cur
ear, t the new provider’s interi te e the previous
owner'’s rate.
Subsections (2) (e) through (3) (b) remain the same.
(i) The department or its agents will monitor the

provider’s abstracts from a month during the provider’s first
three months in the medlcald program. If po abstract informa-

ti is availabl or the st thyee h artjcipatio

the medicaid program, the provider’s direct nursing vpersonnel

cost compo s e calculated usin e tewjde average
i assessment re,

Subsections (3) (b) (ii) and (iii) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6~113 MCA

46.12.1246 JTFEMS BILLABLE TO RESIDENTS Subsection (1)
remains the same.
(a) witamins—multivitamins gifts purchased by residents;
(b) ealeium—suepplements social events_an ntertainment
outside the scope of the provider’s activities proqgram;
T a : == .
+&—shaving-oeaps

g
(£c) cosmetics;

(#d) tobacco products and accessories;

(3&¢) personal dry cleaning;

(kL) beauty shop services;

(¥g) television and private telephone rental;

(mh) less-than-effective drugs (exclusive of stock items);

and
(rl) the difference between the cpst of items usually
reimbursed under the per diem rate bHE—fef—ﬂhiﬁh—%h€%{£ﬂ&dﬁﬁf
d e cost of s
or bragds requested by the resident which are dlfferent from
that which the facility routinely stocks or provides (e.g.,
special lotion, powder, diapers)-—and.
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Subsections (2) through (2) (b) remain the same.

AUTH: 53=-6-113 MCA
IMP: 53-6-101 and 53-6~113 MCA

46.12.1249 REIMBURSEMENT FOR INTERMEDIATE _GARE FACILI-
TIES FQR_THE MENTALLY RETARDED Subsections (1) through
(2) (f) remain the same.

(q)_ _For fiscal years ending after June 30, 1993 and oh or
before June 30, 1994, the payment rate will not exceed total
a;loyagl costs pe g ggx for tne 12=-menth period epnded June 30,

nc eas uent indexed to June 30 of ne
rate year by _an ;ngex nog to gzceed_the final medicare market
basket j X a icab t he rate year.

Subsections (3) through (6) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec, 53-6-10) and 53-6-113 MCA

46.12.1258 ALLOWABLE COSTS Subsections (1) through (3) (i)
remain the same.

(j) ‘Travel costs and vehicle operating expenses related to
resident care are allowable to the extent such costs are
;egsogghle and ggeguately documented. a&%ewab&e—aﬁdef—seetteae

*

Subsections (3) (J) (i) and (ii) remain the same.

(iil) Allowable costs include automobile depreciation
calculated on a straight-line basis, subject to salvage value,
with a minimum of a 3-year useful life. The total of automobile
deprecxatlon and interest, or comparable lease costs will not be
allowable in excess of 53200 per year. 6ther—reasonable—vehiele

Subsections (3) (j)(iv) through (4) remain the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101 and 53-6-113 MCA

46, 260 REPO SK R W U
Subsectlons (1) through (4) remain the same.
(a) A provider must file its cost report:
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fiscal year;

(ii) within 90 days after the effective date of a change
in vide j
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within 90 days after the end of its degignated

efined j . i

nedi 1 h
under ARM 46.12.1243. Subsequent cost reports are to be filed

cc

ot

ce w sectj ve s eque, e t
jcat evio c i .

Subsections (4) {b) through (7) remain the same.

AUTH:
IMP:

3.

Sec. 53-2-201 and 53-6-113 MCA
Sec. 53-6-10]1 and 53-6-113 MCA

The proposed changes to the medicaid nursing facility

reimbursement rule are necessary to:

(a)
(b)
(c)
(d)

(e)

(£)

(g}

(h)

(i)

(3)

(k)

implement legislative funding increases for nursing
facility reimbursement for state fiscal year 1994;
rebase rate formula components to more current cost
report data;

adjust rate formula components, percentages and caps
to take inteo account new base year cost information;
nodify the time period used for computing the medicaid
utilization percentage for reimbursement for the nurse
aide testing and competency evaluation programs;
update the property cost component based upon prior
reimbursement levels and costs and revise the property
cost component upper limit to account for new con-
struction cost information;

establish fiscal year 1994 as a new base period for
purposes of calculating ICF/MR reimbursement limits;
implement reimbursement methodology limiting medicaid
reimbursement to a facility’s private pay rate if the
private pay rate is less than the calculated medicaid
rate;

modify the methodology to compute the licensed to non-
licensed ratio for the patient assessments system by
utilizing cest report information rather than survey
information;

revise the methodology for interim rates to require a
six month cost report from a facility for the retro-
active settlement of the interim rate;

incorporate recent federal regulations regarding items
and services that are included in the medicaid per
diem rate that cannot be charged to the residents
personal resources and items and services that are
allowed to be charged to residents; and

make miscellaneous clarifications to the department’s
rules.

The proposed rule changes are necessary to implement legislative
funding increases for nursing facility reimbursement for state
fiscal year 1994. The 1993 legizlature appropriated funds under
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Houge Bill 2 and House Bill 333 for increases in medicaid rates
to nursing facilities. House Bill 2, in addition to the base
funding for nursing facility reimbursement, appropriated
increases for "rebasing" of the nursing facility reimbursement
system, House Bill 333 provides additional funding from a
provider bed fee for fiscal year 1993 of $2.00 per patient day
on all payors.

The funding appropriated by the 1993 legislature results in
aggregate fiscal year 1994 reimbursement to nursing facilities
in the amount of $74.55 per patient day (PPD) or a total of
$105,538,270 of combined state funds, federal funds, and patient
contributions. This represents an aggregate increase in
reimbursement of $5.01 PPD over the fiscal year 1993 reimburse-
ment level.

The proposed rule changes are necessary to implement rebasing to
more current cost report data and to adjust rate formula
components, percentages and caps to take into account new base
year cost information. The department’s rules will provide that
fiscal year 1994 rates will be set using 1992 cost report
information. As part of the negotiations regarding modification
and adoption of the revised rule for 1993, the department agreed
to this rebasing. The department proposes to implement this
rebase and to continue to use the new reimbursement methodology
with modifications to the operating, direct nursing, and
property cost components.

For purposes of determining fiscal year 1994 nursing facility
reimbursement rates, the department proposes the following
modifications to the current methodology. The amendments are
necessary to implement 1992 as a new base year to establish
reimbursement for fiscal year 1994 rates. The base period will
be the provider’s medicaid cost report, of at least six months,
with a fiscal year ending during calendar year 1992. If no such
cost report is available, the facility’s most recent cost report
for a period which includes at least six months participation by
the provider will be used. If no such cost report is available,
the provider would receive an interim rate.

The proposed amendments are necessary to specify the combination
of components, percentages and caps which take into account the
new base year cost information. Because new base year cost
information will be used to set rates, the department proposes
to adjust the percentage amounts used to set rate limits in the
operating and direct nursing components and the rate increase
cap. These components, percentages and caps must be set in
combination to assure that the reimbursement system and levels
of reimbursement furthers the department’s goals.

The proposed 1994 reimbursement formula utilizes a methodology
which determines indexed bed weighted median cost components for
the operating and direct nursing cost components and applies
limits at 115% and 130% respectively. The formula also provides
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for an operating incentive at 40% of the difference between the
provider’s indexed cost and the operating cost limit, or 10% of
the indexed median operating cost, whichever is lower.

The proposed amendments are necessary to adjust the time period
used to compute the medicaid utilization percentage for the
reimbursement methodology for nurse aide testing and competency
evaluation prograns. The medicaid share of costs for such
testing and evaluation will continue to be reimbursed through a
separate payment system based upon information provided to the
department from the testing entity, The department will
contipue to reimburse the medicaid share of the full cost of
testing charged by the testing entity to the facility.

The proposed amendments are hecessary to update the property
cost component based upon prior reimbursement levels and costs,
and revise the property cost component upper limit to account
for new construction cost information. The department proposes
to modify reimbursement for the property cost component using
property reimbursement levels set for 1993 and per diem costs
per day as computed from the 1992 medicaid cost reports. This
methodology would increase the new construction rate from $9.47
to $9.64. The proposed property reimbursement methodology will
provide for rate increases of up to 17¢ per patient day.
Provider’s will either remain at their 1993 property reimburse-
ment level or receive an increase in property reimbursement up
to the lower of their cost per day or 17¢ based upon their 1992
cost reports.

The proposed amendments are necessary to establish fiscal year
1993 as a new base period for purposes of calculating ICF/MR
reimbursement limits. The proposed rule is necessary to allow
the department to reimburse ICFs/MR for actual allowable costs
during fiscal year 1994. It is appropriate that ICF/MR costs be
rebased in fiscal year 1994 to take into account increasing and
changing cogts for these facilities, rather than being subject
to a medicare market basket upper limit based upon different
operating conditions in prior years.

The proposed amendments are necessary to implement a limit on
medicaid reimbursement if a facility’s private pay rate is lower
than the computed medicaid rate. The amendment would specify
that the department will survey nursing facilities to determine
the private pay rate effective July 1, 1993. If the private pay
rate is less than the computed July 1 rate, per the reimburse-
ment formula, then the facility’s wmedicaid reimbursement is
limited to the facjility private pay rate for the entire rate
year. This proposed rule would implement legislative cost
containment amendments included in House Bill 2.

The proposed amendments are necessary to modify the methodolegy
used to compute the licensed to mnon-licensed ratio. The
proposed rules will be changed to use cost reports as the source
of information for ratio computations rather than a survey of
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providers. This amendment will eliminate the one month survey
of wage and hourly information from providers and utilize cost
report information that contains 12 months of data.

The proposed amendments would revise the methodology for interim
rate settlements to require providers to submit six month cost
reports after six months participation in the medicaid program.
This six month cost report will be used as the base period cost
report to settle the interim rate. This will speed up the
settlement process for interim rate providers.

The proposed amendments are necessary to make changes to
incorporate regulations contained in the Federal Register, (157
FR 53572 (11/12/92). These changes protect the personal funds
of residents by setting forth the items and services that are
included in the per diem payment and those for which a facility
may charge a resident. These regulations will be implemented
July 1, 1993.

The proposed amendments are necessary to make additional nminor
miscellaneous clarifications and corrections to the department’s
rules. These changes include changes to patient assessment
score (PAS) for a new provider with no patient abstracts to set
the PAS at the statewide average

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.C. Box 4210, Helena, MT
59604-4210, no later than May 27, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

zjggw?\ eéléléh e e e
Rule Reviewer Director, 5ocial and Rehabilita-
tion Services

Certified to the Secretary of State April 19 , 1993,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTJICE OF ADOPTION
OF NEW RULES
1 THROUGH IV
(6.6.3301 THROUGH

In the matter of the proposed
adoption of Rules I through IV
prohibiting unfair discrimination
for previously uninsured personal

automobile insurance applicants. 6.6.3304)
TO: All Interested Persons.
1. On November 12, 1992, the state auditor and

commissioner of insurance of the state of Montana, Montana
Tnsurance Department, published notice of proposed adoption of
new Rules I through IV, inclusive, prohibiting unfair
discrimination against previously uninsured personal automobile
insurance applicants at page 2436 of the 1992 MAR, Issue No. 21.

Oral comment was taken at a public hearing on
December 2, 1992, at 9:00 a.m., at the east conference room of
the Mitchell Building, 126 North Sanders, Helena, Montana.
Written comments were received through December 10, 1i%992.
Comments to the proposed rules are summarjzed below.

3. The agency has adopted new Rules T and II as

proposed.

The agency has adopted new Rules ITI and IV with the
following changes (new material is underlined; material to be
deleted is interlined);

ULE _IIY DISCRIMINATIO N _DET INING IGIBILITY FOR

INSURANCE PROHIBITED (1) Except as provided in (1) (a),

(1) (b), and (3) below, an insurer shall not reject an
applicant for insurance solely on the basis that the applicant
cannot or does not demonstrate the existence of prior
insurance gontinuous or the t t ears. This section
does not prohibit an insurer from rejecting an applicant with
no prior insurance ifunder the following circumstances:

(a) +The insurer can demonstrate through driving records
or other objective means that the applicant has at any time in
the immediately prior three years been operating a motor
vehicle in viclation of any state’s compulsory auto insurance
laws.

(b} If on the application for goverage the applicant

represents that prior insurance existed, but fails to provide
to the insurer, or fails to assist the insurer in securing,
evi o establis t _the i s been ingured
withi he 30-d eriod jor to the a jcation.

(2) If an insurer has filed with the Montana insurance
department multiple pricing programs designed to reflect the
risk quality of individual applicants (a "preferred" program
for "better than average" risks, a "standard" program and a
"sub-standard" program for "“worse than average" risks, for
example), the insurer shall not deem an applicant to be a
"sub-standard" risk (and thus ineligible for the “standard"
program) in the absence of supportive evidence in the driving
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records of the applicant, @r other underwriting c¢riterja that
are_applied to all applicants for coverage.

(3) Nothing in these rules is intended to require that
an applicant with no prior insurance be eligible for an
insurer’s "“preferred" program for "better than average" risks.
The insurer may require that such eligibility be "earned" by
the policyholder through satisfactory driving records under an
insurance policy.

AUTH: 33-1-313, 33-18-102, MCA IMP: 33-18-~210, MCA
R v RO
s ovi i s b W

once program eligibility has been established, the existence
or non-existence of prior insurance for a policyheolder shall
not be considered in determining the premium for a peolicy.
The premium charged by an insurer for a policyholder with no
prior insurance shall be the same as if the policyholder had
prior insurance and was insured in the same program.

jnsure Is wit,
its £j ici c i e ivi
citatjop within the jmmediately prior three vears for driving
in violation of any state’s mandatory insurance law.
3 ins i u r t_to_exce the
surc e in aqra ove i ed who
t S iv v
a e’ t n e i v
3 I l be i A
the jnsurer’s filed prigcing structyre, and the insurer must
ai 2EL I . 375 £1] ia ffic]
emonst v
v 3 7 \-4
AUTH: 33-1-313, 33-18-102, MCA IMP: 33~18-210, MCA
4. At the hearing on these proposed rules, opponhents

included representatives from three insurers and two insurer
organizations. The only proponent present at the hearing was
an independent insurance agent. Subsequent to their oral
testimony at the hearing, these six entities submitted written
comments. Six additional proponents submitted written
comments, each identifying personal experiences related to the
"no prior insurance™ issue, in which they felt they were
treated unfairly by an insurer or by insurers.

The agency thoroughly considered all written and
oral comments and responds as follows:

COMMENT :

Add to the end of proposed Rule III (2): ". . ., er
other underwriting criteria that is applied to all applicants
for coverage."
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RESPONSE:
This is consistent with the intent of the rule. The

change 1s adopted.

COMMENT :
Amend proposed Rule ITII(1l) to read as follows:

(1) Except as provided in (1)(a), (1)(b), and (3) below,
an insurer shall not unfairly discriminate against any
applicant on the basis that the applicant can develop no proof
of having prior insurance. This section does not prohibit an
insurer from rejecting an applicant with no prior insurance
under the following circumstances:

{a) The insurer can demonstrate through driving records
or other objective means that the applicant has at any time in
the immediately prior three years been operating a motor
vehicle in violation of any state’s compulsory automobile
insurance laws.

(b) The applicant fails to provide to the insurer, or
fails to assist the insurer in securing, evidence to establish
that the applicant has been insured within the 30 day period
prior to the application.

RESPONSE:

Rule TIII addresses eligibility for coverage; Rule IV
addresses pricing. The phrase ™. . . shall not unfairly
discriminate against . . ." relates to either or both. To
keep the topic of Rule III clear, the phrase “". . . shall not
reject an applicant . . ." is retained, and this portion of

the suggested wording is rejected.

However, the inclusion of the provision requiring the
applicant’s cooperation is reasonable and consistent with the
intent of these rules, as is the "30-day period" (since it
accommodates monthly, quarterly, semi-annual, or annual prior
insurance policies). Proposed Rule IJI(1) therefore is
changed accordingly.

[l8) :

Loss experience supports a higher rate for previously
uninsured drivers than for previously insured drivers. The
rules ignore actuarially demonstrated fact. Proposed Rule IV
should be deleted.

RESPONSE:
The proposed rules make a clear distinction between two

“groups" of applicants for insurance: Those who had no need
for insurance in the past, and those who did. For those who
did have a need for insurance and were operating a motor
vehicle in violation of compulsory auto insurance laws, the
rules, as adopted, clearly allow the insurer to take that
"mora)l hazard" into consideration, both in eligibility fer
coverage and in pricing.

Information provided from the three insurers did not
address these two groups separately. No information has been
provided which indicates that those who had no prior need for
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insurance represent greater risk to the insurer. In fact, if
the companies truly treat those with no prier need for
insurance differently (stated above), the provided data woulad
likely completely exclude them, and would represent only the
group of past applicants with no prior insurance who were
driving in violation of state compulsory insurance laws. The
information provided thus does not support a conclusion as to
whether those with no prior need for insurance represent
higher risk to the insurer.

The one proponent who testified at the hearing commented
that based on data he provided, the loss experience statistics
of previously uninsured drivers do not support the surcharges
which have been assessed.

Nevertheless, it is generally recognized within the
industry and supported by statistics that those who in fact
violate the law present greater risks to insurers. Proposed
Rule IV is thus changed to allow insurers to reflect in their
pricing structures these demonstrably increased risks.

The commissioner does not have statutory authority to
adopt these rules. Section 33=1-313, MCA, states in part:
“No such rule shall extend, modify or conflict with any law of
this state or the reasonable implications thereof." The
proper procedure is outlined in section 33-18-1003, MCA.

RESPONSE:

In addition to the provision identified above, section
33~1-313, MCA provides: "The commissioner may make reasonable
rules necessary for or as an aid to effectuation of any
provision of this code." The commissioner has the authority
to adopt these rules, which do not extend, modify or conflict
with any substantive Montana statutes., Section 33-18-1003,
MCA, is a procedural statute, not a substantive statute. The
proposed rules are consistent with substantive statutes and
reasonably necessary to carry out their intent.

The proposed rules conflict with statutes relating to
uninsured motorist coverage, and with the efforts of a task
force of the Attorney General.

RESPONSE:

These rules prohibit insurers from restricting coverage
availability only in cases where there is no evidence that the
applicant was violating Montana‘s compulsory aute laws. The
above comment relates to individuals driving with no
insurance, in violation of Montana’s compulsory auto laws.
These rules do npot mandate any preferred treatment for such
persons, as discussed earlier. There is no conflict with
uninsured motorist statutes nor the Attorney General’s
efforts.
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COMMENT:

The department has not undertaken any fact finding.

RESPONSE;

This is an incorrect assertion. A letter was sent to all
Montana auto insurers on February 1, 1990. An item in that
letter stated: "Please provide jinformation in your possession
which indicates that the absence of ‘prior insurance’
legitimately predicts future losses for purposes of
classifying risks." Of 140 responses received, only 5
provided such information. In each of those § instances, the
data included were too sparse or unexplained to be conclusive.

In addition, one of the purposes of the hearing in this
matter was to allow concerned parties to present such
information. The three insurers in attendance did provide
information which has been duly considered.

Finally, several complaints and reports of inappropriate
treatment of insurance applicants have been received by the
department in the past few years. In addition, six written
responses to the notice also alleged inappropriate treatment
by insurers of consumers without prior insurance. The
insurance department has sufficient cause to conclude that
these rules are necessary and appropriate.

COMMENT:

The proposed rules provide a disincentive for complying
with the mandatory insurance requirement, or remove ah
economic disincentive for a driver to remain uninsured. If
there is no discrimination between a "law-breaker" who drives
without insurance and a person who has been driving as a law
abiding citizen, there’s no incentive for people to beconme
insured.

SPONSE:

Under the proposed rules, the insurance-related financial
disincentive for uninsured drivers continues to exist, since
the rules would allow rejection of such "law-breakers’"
applications for coverage, or writing coverage in a sub-
standard program, and/or at surcharged rates.

This is pot a valid argument for an insurer to make. It
is not the function of insurance to provide financial
incentives or disincentives for obeying or failing to obey the
law. Legal disincentives (fines for citations) perform that
function.

COl :
The proposed rules unreasonably restrict underwriting.

RESPONSE:

The department disagrees. Each of the insurer
representatives explained how his/her company treats
applicants with no prior insurance. The insurers’ current
underwriting treatments of such applicants (as described at
the hearing) do not appear to conflict with these rules as
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adopted. Furthermore, there were statements by proponents
that refute this contention.

COMMENT ;

The proposed rules do not affect all companies equally.
More "visible" companies which advertise more may attract more
of these applicants than a less aggressive, less visible
company .

A more visible company should be expected to attract more
of all types of applicants. And again, applications for
coverage from those who have violated compulsory auto
insurance laws can be rejected under these proposed rules.

[o(8) H

"Preferred," “standard," and "sub-standard" are not
commonly accepted terms in the industry.

RESPONSE:

The one proponent who testified at the hearing indicated
that these terms are generally accepted terms in the industry.
He provided a copy of an insurer’s "List of Substandard

Carriers." He also provided other insurer pages which clearly
reference "preferred," "standard," and "sub-standard"
insurers. (A "carrier" is an insurer.)

In addition, many personal auto rate filings received by
the department use these terms in describing the target market
of the program(s) being filed.

COMMENT':

The proposed rules would result in rate increases,
because companies would have to accept risks they would
normally reject, and the loss expectation of those risks is
worse than contemplated by the current pricing structure.

.

RESPONSE:

This would likely be true if the rules required the
acceptance of all previously uninsured drivers, including
those who have historically driven in violation of compulsory
aute insurance laws. But the rules as adopted clearly
distinguish between those who were not required to be insured
and thoge who were. No evidence has been provided to suggest
that this target group represents worse loss exposure than
contemplated in the current insured marketplace.

(o
The department should form a committee to work on the
final language of the rules.
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RESPONSE:

The department believes the proposed rules are c¢lear and
enforceable, and that such a committee made up of "special
interest" representatives could result in ineffective rules.
This suggestion is rejected.

COMMENT.:

Applicants should prove that they have been previously
insured (if that is their representation) rather than insurers
being required to prove they haven’t been. Rule III should be
interpreted broadly rather than narrowly. An applicant’s
inability to prove a representation should constitute
objective evidence.

RESPONSE:
This concern was partially addressed earlier in the

amendment to proposed Rule III(1), where the applicant’s
cooperation is mandated.

But the burden is on the insurer or its producer to
maintain information on file explaining why an applicant was
rejected. (This information would be needed in the event of a
consumer complaint.) Under these rules, if the insurer
concludes ("suspects™ ig hot good enough) that the applicant
has been driving in violation of compulsery auto insurance
laws, the file should contain information on how that
conclusion was arrived at.

Section 33-18-401, MCA, gives the insurer recourse if
false or fraudulent statements are knowingly or willfully made
on an application for insurance.

COMMENT:

A prior insurance policy would help an insurer in
determining whether an applicant is preferred, standard, or
sub-standard. "This can provide clues as to the previous
company’s experience with this driver (i.e., if the driver was
in a substandard program there may have been a poor loss
history)."

RESPONSE:

The insurer is entitled to ask in the application for
insurance about the previous three years of driving
experience. If an insurer is using information about the
previous carrier as an indication about experience older than
three years, the insurer may be violating section 33-16-201(4)
and/or 33-18-210(9), MCA.

Permissible information can be gathered from the
applicant in the insurer’s application for insurance (and
verified through a previous carrier, if available). Again,
section 33-18-401, MCA, is the insurer’s recourse if false or
fraudulent information is knowingly or willfully provided by
the applicant.
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COMMENT: :
A written comment suggested that in the definition of

"prior insurance" (Rule II[1]), "three years" be amended to
"30 days."

RESPONSE:

This suggestion is rejected. A 30~day period would be
arbitrary and insufficient to disclose a pattern of conduct
affecting either the public or the industry.

In addition, the second sentence in proposed Rule ITI(1)
is relevant: "This section does not prohibit an insurer from
rejecting an applicant with no prior insurance if the insurer
can demonstrate . . . that the applicant has at any time in
the immediately prior three years been operating a motor
vehicle in violation of any state’s compulsory automobile
insurance laws."

STATE AUDITOR AND
COMMISSIONER OF INSURANCE

Certified to the Secretary of State this 4&4___ day of
April, 1993.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of Accreditation ) OF ARM 10.55.601
Standards ) ACCREDITATION

) STANDARDS: PROCEDURES

To: All Interested Persons

1. On December 24, 1992, the Board of Public Education
published a notice of proposed amendment concerning ARM
10.55,601 Accreditation Standards: Procedures on pages
2690-2691 of the Montana Administrative Register, issue #24.

2. The board has amended the rule as proposed with the
following changes:

0.55,601 ACCREDITATION STANDARDS : PROCEDURES (1)
through (2) will remain the same.

(3) Effective on July 1, 1989, schools are reguired tc
maintain present programs that meet current standards until
such standards are superseded. In addition, schools are
expected to maintain current programs that conform to
standards which have been adopted but have a delayed effective
date.

(4) (a) Effective January 1, 1992, schools unable, for
financial reasons, to meet the requirements of ARM 10.5%.70%
(1) €2¥(d), 10.55.712 (2)(a) or 10.55.904 (4)(h) may file an
initial notice of deferral with the office of public
instruction.

(4) (b) through (f) will remain the same.

AUTH: Sec. 20-4-114, MCA IMP: Sec. 20-2-121, MCA

3. The board proposed the amendment because the board has
determined that under the current rule a number of schoois
have requested deferral even though the rule was not slated to
go into effect for several years in the future. This ruie
change would prevent schools from applying for deferrals prior
to the year in which the rule becomes effective.

Boroionmn—

Wayne Buchanan
Executive Secretary
Board of Public Education

Certified to the Secretary of State on April 19, 1993.
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BEFORE THE BOARD QF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of Student } OF ARM 10.56.101 STUDENT
Assessment ) ASSESSMENT
To: All Interested Persons
1. On December 24, 1992, the Board of Public Education

pupblished a notice of proposed amendment concerning ARM
10.56.101, Student Assessment on pages 2693-2694 of the
Montana Administrative Register, issue #24.

2. The board has amended rule 10.56.101 as proposed,

3. The board proposed this amendment to this rule to
address that many schools grade kindergarten through third are
multigrade classrooms and therefore may not have identifiablc
third graders. The rule change would allow testing to begin
in fourth grade, which in every case schools would have
students identified as fourth graders.

Wmu @Mﬂh

Wayne Buéhanan,
Executive Secretary
Board of Public Education

Certified to the Secretary of State April 19, 1993
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the
amendment of
Transportation

NOTICE OF AMENDMENT

OF ARM 10.64.301 DEFINITIONS,
10.64.354 BUS CHASSIS,
10.64.355 BUS BODY,

10.64.356 SPECIAL EDUCATION
VEHICLE, AND REPEAL OF
10.64.357 LP GAS MOTOR FUEL
INSTALLATION, 10.64.601
GENERAL, 10.64.602
APPLICATION,

10.64.603 SPECIAL EQUIPMENT,
10.64.604 INSPECTIONS AND
NEW RULES 10.64.341
IRTERPRETATIONS, 10.64.342
REPLACEMENT PARTS, 10.64.358
ALTERNATE FUEL POWERED SCHOOL
BUSES.

To: All Interested Persons

1. *On March 18, 1993, the Board of Public Education held
a hearing on the proposed amendments to ARM 10.64.301
Definitions, 10.64.354 Bus Chassis, 10.64.355 Bus  Body,
10.64.356 Special Education Vehicle and Repeal of 10.64.357 LP
Gas Motor Fuel Installation, 10.64.601 General, 10.64.602
Application, 10.64.603 Special Equipment, 10.64.,604
Inspections and New Rules 10.64.341 Interpretations, 10.64.34Z
Replacement Parts, 10.64.358 Alternate Fuel Powered School
Buses on pages 207-214 of the Montana Administrative Register,
issue § 3.

2. The board has amended rule 10.64.301, 10.64.354,
10.64.35%, and 10.64.356 and repealed rules 10.64.357,
10.64.601, 10.64.602, 10.64.603, 10.64.604 and adopted new
rules 10.64.341, 10.64.342 and 10.64.358 as proposed.

3. The board proposed these amendments, repeals and new
rulés teo update the rules with the current edition of the
National Standards for School Buses dated 1990.

Wayne ﬂbchanan,
Executive Secretary
Board of Public Education

certified to the Secretary of State April 19, 1993
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1226 and 46.12.1229
pertaining to nursing

NOTICE OF THE AMENDMENT OF
RULES 46.12.1226 AND
46.12.1229 PERTAINING TO
NURSING FACILITY

facility reimbursement REIMBURSEMENT
TO: All Interested Persons
1. on January 14, 1993, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rules 46.12.1226 and 46.12.1229 pertaining to
nursing facility reimbursement at page 8 of the 1993 Montana
Administrative Register, issue number 1.

2. The Department has amended rules 46,.12.1226 and
46.12.1229 as proposed.

COMMENT: The nursing facility bed fee is a cost which must be
incurred by all Montana nursing facilities and should be fully
accounted for in the rate setting process.

RESPONSE: The department agrees that under the proposed
amendments, the bed fee costs incurred by facilities would be
accounted for fully in the rate setting process.

COMMENT: There is no legal justification for the rate increase
cap and it should be eliminated entirely. Raising the overall
rate increase cap from $6.00 to $9.00 is a step in the right
direction. We applaud the department for agreeing to do so in
future rule changes to be effective July 1, 1993,

RESPONSE: The legality of a rate system and the resulting rates
cannot be judged solely based upon any single feature of the
system. As the department has stated in previous rule proceed-
ings, when viewed together with all other parameters and
features of the rate system, the cap is reasonable and results
in rates which comply with all legal requirements. We believe
the proposed $9.00 cap is an improvement in the sgystem. The
proposed rate increase cap of $9.00 will allow more of the
facilities’ increased costs from 1992 to 1993, including
increased bed fee costs, to be reflected in 1993 reimbursement
rates, SRS has agreed, contingent upon legislative approval of
certain legislation, to remove the rate increase cap entirely
beginning in rate year 1994.

COMMENT: The current system is faulty. It rewards inefficiency

and penalizes efficient and economic providers. As predicted,
the flaws inherent in the design of this methodology have
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resulted in total costs far exceeding the amounts which would
have been paid under the previous methodology.

RESPONSE: The department disagrees with this comment, and has
responded in detail in previous rule notices. The department
believes the current system strikes a reasonable balance in
recognizing the costs necessary to provide guality patient care,
while discouraging unnecessary spending. The previous method-
ology indeed may have resulted in lower aggregate reimbursement
payments, but in the department’s view the previous methodology
was neither fair nor reasonable. The current system is much
better designed to achieve the goals which the department
believes are appropriate for a publicly funded payment system.

COMMENT: The proposed changes are essential to approach
legality and are an obvious improvement over the original rules.
However, the system still fails to meet legal requirements.

RESPONSE: The department believes that the "original" systen,
prior to the proposed amendments, met all legal requirements.
However, the proposed amendments constitute an improvement over
that system. The department believes the system as amended by
these proposed amendments also meets all legal requirements,

Cco. NT: It is obvious that the bed tax is a cost which must be
incurred in its entirety. It is difficult to understand why the
department chose to ignore 75% of these costs in the current
rules. The department ignored its responsibilities and
published rules for July 1, 1992 that it clearly knew in advance
(or should have known) were illegal under the Boren Amendment.
only after the expenditure of a substantial sum of money and
hundreds of hours of effort on providers’ part has the depart-
ment agreed to minimal improvements in order to aveid legal
action.

RESPONSE: The department believed and continues to believe that
the system as adopted effective July 1, 1992 met all legal
requirements. However, the department recognized that the
system was not perfect and that it could be improved. The
department believes it is preferable to settle disputes by
agreement rather than litigation, and acceordingly also spent
many hours and devoted substantial resources to resolve this
dispute.

COMMENT: The rule proposed fails to address other issues such
as the wholly inadequate incentive factor, the improperly
computed nursing component and property issues.

RESPONSE: The department does not agree that the incentive

factor is "wholly inadequate" or that the nursing component is
"improperly computed." The department is in the process of
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evaluating the current property reimbursement system and
reviewing alternatives for possible adoption at a later date.

3. These amendments as adopted will apply retroactively
to medicaid nursing facility services provided on or after July
1, 1992. The amendments will not adversely impact any nursing
facility. All nursing facilities participating in the medicaid
program will receive a per diem rate either equal to or greater
than the per diem rate it is receiving under the current rule.
Under the current rule, some providers received decreased per
diem rates effective August 1, 1992. In the event these
amendments would result in a rate for such facilities for the
period July 1, 1992 through July 31, 1992 which is less than the
rate in effect on June 3¢, 1992, then these amendments would
apply for such facilities for nursing facility services provided
on or after August 1, 1992 and the rules in effect on June 30,
1992 will apply for the month of July 1992. Retroactive
application of these amendments is necessary to correct an
alleged flaw in the reimbursement methodology which affects the
entire 1993 rate year.

9 AR St & Coton
g Dl s L Cotbom A
Rule Reviewer Director, Social and Rehabillta-
tion Services

Certified to the Secretary of State April 14 , 1993,

8-4/29/93 Montana Administrative Reglster



-688-

VOLUME NO. 45 OPINION NG. 3

ADMINISTRATIVE LAW AND PROCEDURE - Adoption of rules consistent
with legislative goals;

BUILDING CODES - State building codes: application to multiunit
condominiums, rental cabins and extended motels, and lodging
houses;

BUILDING CODES - State building codes: exclusion of small
residential facilities and day-care homes:
COMMERCE, DEPARTMENT OF - Health and safety regulations:

inclusion of state bullding codes;

COMMERCE, DEPARTMENT OF - State building codes: application to
multiunit condominiums, rental cabins and extended motels, and
lodging houses;

ADMINISTRATIVE RULES OF MONTANA - Sections B.70.101, 8.70.105;
MONTANA CODE ANNOTATED - Sections 50-60-102, 50-60-201, 50-60-
203, 76-2-412.

HELD: 1. MCA § 50-60-102(1) does not require the exclusion from
state building code compliance of multiunit
condominiums which utilize "area separation walls,”
rental cabins and extended motel units which contain
cooking units, or lodging houses, including bed and
breakfast establishments.

2. MCA § 76-2-412(3) excludes from state building code
compliance community residential facilities serving
eight or fewer persons or day-care homes serving
twelve or fewer children.

April 8, 1993

Mr. Jon Noel

Director

Department of Commerce
1424 Ninth Avenue
Helena, MT 59620-0501

Dear Mr. Noel:

Your predecessor as director of the Department of Commerce
requested my opinion on the following questions:

1. Does MCA § 50-60-102(1) prohibit the Building
Codes Bureau of the Department of Commerce from
enforcing the state building codes in the
construction of:

a. condominjums or other such structures which

contain five or more dwelling units but
which utilize "area separation walls";

Montana Administrative Register 8-4/29/913



-6864-

b. rental cabins and extended motels which
contain cooking units;

c. lodging houses, including bed and breakfast
establishments?

2. Does MCA § 76-2-412(3) prohibit the application
of state building codes to community residential
facilities serving eight or fewer persons or day-
care homes serving twelve or fewer children?

MCA § 50-60-102, which defines the application of the state
building codes, provides in part:

(1) The state building codes do not apply to:

(a) residential buildings containing less than five
dwelling unitsf.}

The Department of Commerce [hereinafter '"Department"] has
adopted by rule the Uniform Building Code [UBC] and the Uniform
Mechanical Code [UMC]. Mont. Admin. R. 8.70.101 and 8.70.105.
By applying certain definitions from the UBC tc MCA § 50-60-
102(1), the Department has determined that multiunit
condominiums which wutilize ™"area separation walls,” rental
cabins and extended motel units with cooking facilities, and
lodging houses, including bed and breakfast establishments, are
excluded from the coverage of the state building code by the
broad language of MCA § 50-60-102. The request for an opinion
has advised me that the Department based its decision on the
belief that it is mandated by the broad exclusicnary language
of MCA § 50-60-102(1). The Department has asked my opinion
whether that interpretation is correct.

While the adoption and application of UBC definitions and the
resulting interpretation that such buildings are excluded from
application of the state building code may be an appropriate
discretionary determination pursuant to the authority contained
in MCA § 50-60-102(4), I cannot agree that the language of MCA
§ 50-60-102(1) mandates the exclusjon of these buildings.

The plain language of MCA § 50-60-102(1) excludes residential
buildings containing less than five dwelling units. The
Department, by referring to specific provisions of the UBC, has
interpreted the phrase "residential buildings containing less
than five dwelling units” to mean a building containing five or
more condominium units which utilize "area separation walls,"”
rental cabins and motel units which contain cooking facilities,
and lodging houses.

Under UBC § 505, "area separation walls" permit each portion of
a building separated by one or more such walls to be considered
a8 separate building. "Dwelling unit,"” as defined in UBC § 405,
is any building or portion thereof which contains living
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facilities, including the provisions for sleeping, eating,
cooking and sanitation, for not more than one family. A
“"lodging house" is defined as any building or portion thereof
containing not more than five guest rooms where rent is paid in
money, goods, labor or otherwise. UBC § 413. By using these
definitions adopted from the UBC to construe state law, the
Department has concluded that MCA § 50-60-102(1) prohibits the
Department from applying the state building codes to these
structures.

I conclude that, although the Department's own rules adopting
Lhese UBC definitions lead to this interpretation, MCA § 50-
60-102, when read in its entirety, does not by itself require
such a restrictive interpretation. when the Legislature
established the state building construction standards, it
pronounced:

It is essential that building codes be adopted and
enforced to protect the health and safety of the
residents of this state[.]

1969 Mont. Laws, ch., 366, § 4. Additionally, the appropriate
state agency is to administer the act so as to "effectuate the
purposes of this act and enforce the orders by all appropriate
administrative and judicial proceedings." See 1969 Mont. Laws,
ch. 366, § 6.

In order to determine the proper scope of the exclusionary
language found in MCA § 50-60-102(1) it is necessary to read the
statute as a whole. Sutherland Statutory Construction § 46.05
(5th ed. 1992). Subsection (4) of MCA § 50-60-102 provides:

The department may limit the application of any rule
or portion of the state building code to include or
exclude:

(a) specified classes or types of buildings according
to use or other distinctions as may make
differentiation or separate classification or
regulation necessary, proper, or desirable[.]

This broad discretionary authority was granted to the Department
to carry out the legislative goals enunciated in MCA § 50-60-
201.

Prior to amendment in 1981 of MCA § 50-60-102 the state building
codes applied only to buildings which were considered public
places. $ome confusion arose over whether apartment bujildings
should be considered public places. The Department of
Administration, which enforced the state building codes at that
time, sought legislative reform to clarify the definition of
“public places.” That reform resulted in the present language
of MCA § 50-60-102.
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The regquest for an opinion indicates that the Department's
present interpretation of MCA § 50-60-102, which derives from
application of the UBC definitions, can produce absurd
enforcement situations and/or dangerous circumstances. For
example, motel cabins which normaily fall within the enforcement
provisions of the state building code are exempted from
enforcement when they are equipped with cooking facilities.
Although this circumstance should call for greater regqulation,
these motel units are excluded from regulation altogether under
the Department's current interpretation.

Nothing in the plain language of MCA § 50-60-102 or its
legislative history regquires adoption of a construction which
leads to absurd results. There may be a number of reasonable
interpretations, one of which is that the Legislature intended
by the enactment of MCA § 50-60-102(1) te exempt from building
code compliance only those buildings intended for noncommercial
purposes. If, in the Department's opinion, a restrictive
reading of MCA § 50-60-102(1) does not further the legislative
goals but effectively advances the very evils sought to be
remedied by the building construction standards, then such an
interpretation should be aveoided. See Sutherland Statutory
construction § 65.03 (5th ed. 1992). The fact that one of
several alternative interpretations produces unreasonable
results is sufficient basis for rejecting that alternative.
Johnson v. Marias River Elec. Coop., Inc., 211 Mont. 518, 524,
687 P.2d 668, 671 (1984); Sutherland Statutory Construction
§ 45.12 (5th ed. 1992). The Department may thus adopt other
definitions by its rulemaking authority which would more
reasonably satisfy and promote the purposes of the state
building codes. See also MCA § 50-60-203 (authority of
Department to make rules, to adopt nationally recognized
building codes, such as UBC, in whole or in part and to adopt
rules more stringent than those in the UBC).

Therefore, I believe the Department is not bound by the language
of MCA § 50-60-102 to exclude such buildings from code
compliance. The Department could, by rulemaking, clarify that
its adoption of certain UBC provisions does not exclude
application of the state building code to these structures.

The second question posed by the Department's opinion request
concerns the proper interpretation of MCA § 76-2-412(3) which
provides in relevant part:

Any safety or sanitary regulation of the department
or any other agency of the state or a political
subdivision thereof which is not applicable to
residential occupancies in general may not be applied
to a community residential facility serving eight or
fewer persons or to a day-care home serving 12 or
fewer children.
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The Department has concluded that because the state building
codes do not apply te¢ residential buildings containing less thon
five dwelling units under MCA § 50-60-102(1) they are not
applicable to small community residential and day-care
facilities.

In 1974, the Legislature enacted House Bill 686 which supplied
the pertinent exclusionary language in MCA § 76-2-412(3). The
legislative history discleoses that the imposition of health anrd
safety reqgulations on smaller home-care facilities was
inconsistent with the intent to retain an atmosphere of
traditional family homes. The statute was amended in 1974 with
the clear purpose of having these facilities treated simply as
residential occupancies and excluding them from all safety or
sanitary regulations which did not apply to residential
occupancies. The statutory language is clear in expressly
exempting these facilities from health and safety regulations,
which include state building codes. Thus, any attempt to apply
the state building codes to such facilities would be contrary
te the plain language of the statute.

Based on the clear language of the ststute, T conclude that the
Legislature intended by this enactment to exclude smaller home-
care and day-care facilities from cempliance with all state
building regulations which are not applicable to residential
occupancies.

THEREFORE, IT 1S MY OPINION:

1. MCA § 50-60-102(1) does not require the exclusion from
state building code compliance of multiuvnit
condominiums which utilize "area separation walls,"
rental cabins and extended motel units which contain
cooking units, or lodging houses, including bed and
breakfast establishments.

2. MCA 76-2-412(3) excludes from state building code

compliance community residential facilities serving
eight or fewer persons or day-care homes serving
/‘“in/c rely,
"JOSERPH P. MAZUREK

twelve or fewer children.
&)/Atto ney General

jpm/dh
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VOLUME NO. 45 OPINION NO. 4

CITIES AND TOWNS - Authority to assess fee for fire hydrant
water service provided to rural improvement district;
COSTS - Authority of municipality to assess fee for fire hydrant
water service provided to rural improvement district;

COUNTIES - Authority of municipality to assess fee for fire
hydrant water service provided to rural improvement district;
COUNTIES - Authority to charge rural improvement district

maintenance fund with fee assessed by municipality for fire
hydrant water service;

FEES - Authority of county to charge rural improvement district
maintenance fund with fee assesscd by municipality for fire
hydrant water service;

RURAL SPECIAL IMPROVL&MENT DIESTRICT - Authority of municipality
to assess fee for fire hydrani waler service provided to;
RURAL SPECIAL IMPROVEMENT DISTRICT - Authority to charge
maintenance fund with fee assessed by municipality for fire
hydrant water service;

MONTANA CODE ANNOTATED - Sections 7-12-2102(1), 7-12-2161(2),
7-12-2162, 7-12-4102(d) (iii)~(iv), 7-13-4305, 7-13-4311,
7-13-4312, 69-7-201.

HELD: 1. When a rural improvement district requests that a
municipal water utility provide water service to fire
hydrants owned by the district, the municipality is
authorized to provide that service and assess a charge
for it.

2. Payment of a fire hydrant fee charged to a rural
improvement district for provision of water to
hydrants owned by the rural improvement district may
be made from the district's maintenance fund.

April 12, 1993

Mr. Dennis Paxinos
Yellowstone County Attorney
P.0O. Box 35025

Billings, MT 59107-5025

Dear Mr. Paxinos:

You have requested my opinion c¢oncerning two questions which I
have rephrased as follows:

1. May & municipal water utility assess an annual
fire hydrant fee for supplying water to fire
hydrants outside the c¢ity limits which are owned
by a rural improvement district?
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2. If the city may assess such a charge, may the
payment be made from the rural improvement
district's maintenance fund?

A number of rural improvement districts [RID's] have been formed
in Yellowstone County [the County] which obtain water for fire
hydrants from the City of Billings Public Utility Department
[the City]. The RID's, which own the hydrants, have requested
the water service from the City, for which the City assesses a
fixed, annual "fire hydrant water service fee" in accordance
with a fee schedule set by the Billings City Council. You have
also mentioned that the County's board of commissioners has
established a fire service area denoted the Billings Urban Fire
Service Area (BUFSA), which has contracted with the City to
provide various fire protection services. All of the RID's lie
within the BUFSA boundary and outside the Billings city limits.
Although the BUFSA contract particularly denotes the services
to be provided by the City, water service to fire hydrants owned
by the RID's is not specifically mentjioned.

The County's position is that the City may not assess a fire
hydrant water service fee in addition to the annual fee paid the
City under the BUFSA contract, and the City maintains that there
was never any intention that it would provide a fire hydrant
water service under the BUFSA contract.

1 cannot address the issue of whether the contract allows the
City to assess this fee, because it would require me to resolve
disputed issues of fact relating to the intention of the parties
to the contract. However, in the interest of providing some
guidance regarding the issues raised, I have addressed your
remaining questions as rephrased above.

A city that operates & municipal water system is empowered to
furnish water to "any person, factory, or other industry located
outside the corporate limits of such city oxr town." MCA
§ 7-13-4311. MCA § 7-13-4312 further provides:

The city council of any city within Montana that owns
and operates a municipal water system and/or a
municipal sewer system to furnish water and sewer
services to the inhabitants of such city as a public
utility shall, in addition to all other powers, have
power to furnish water from such water system and
sewage services from such sewer system to the
inhabitants or to any person, factory, industry, or
producer of farm or other preducts located outside of
the corporate limits of such city at reasonable rates
filed by the city or town council and approved, when
otherwise required by statute, by the public service
commission. Such city council is further empowered
to make collections for furnishing water and sewer
services in the same manner as collections are made
within the corporate limits.
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MCA § 7-13-4305 provides that no person, firm, or corporation
may use a municipal water system "unless they pay the full and
established rate for said service." Finally, MCA § 69-7-201
requires a municipal utility to adopt rules governing the rates
for utility service, and the extension of service to users
"outside the municipal boundaries." I conclude that when an RID
requests that a municipal water utility provide water service
to fire hydrants owned by the RID, the municipality is
authorized to provide that service and to assess a charge for
it.

Your second question 1s whether the RID may pay out of its
maintenance fund a fire hydrant fee assessed when it uses a
municipal water service to supply water to its fire hydrants.
The Legislature has provided that an RID may be created for the
purpose of constructing water mains and hydrants. MCA
§§ 7-12-21G2(1) and -4102(d)({iii)-{iv). The board of
commissioners wust levy an agsessment against property holders
in the RiL "&gual to the whels cost of maintaining, preserving,
or repairing ... imprevements within the district." MChA
§ 7-12-2161(Zz). Money collected from the assessment must be
deposited in the RID's maintenance fund, and may be used "to
defray the expense of maintenance, preservation, or repair of
said improvements and for no other purpose.” MCA § 7-12-2162.
You have suggested that a fee for supplying the RID hydrants
with water could not be paid out of the RID's maintenance fund
because such a fee does not constitute "maintenance,
preservation, or repair" of the fire hydrant improvements.

I have been unable to locate any Montana cases or Attorney
General's Opinions which construe the phrase "maintenance,
preservation, or repair" as used in this statute. However,
while the statute does not define the term "maintenance,"” rules
of statutory construction dictate that the term must not be
construed in isolation, particularly when to do so would lead
to an absurd result.

"[T)he cardinal principle of statutory construction
is that the intent of the legislature is controlling."
In construing legislative jintent, statutes must be
read and considered in their entirety and legislative
intent may not be gained from the wording of any one
particular section or sentence, but only from a
consideration of the whole. It is out [sic] duty to
interpret individuwal sections of an act in such a
manner as to insure coordinatjon with the other
sections of the act.

State v. Meader, 184 Mont. 32, 36-37, 601 P.2d 386, 388-89
(1979) (citations omitted); accord State v. Magnuson, 210 Mont.
401, 408, 682 P.2d 1365, 1369 (1984) (legislation must be read
as whole in ascertaining legislative intent). 1In applying this
rule of construction, every effort should be made to secure a
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reasonable construction and to avoid absurd results. McClanahan
v. Smith, 186 Mont. 56, 61, 606 P.2d 507, 510 (1980) (when there
is doubt about meaning of phrase in statute, phrase must be
given reasonable construction in harmony with entire statute);
Dover Ranch v. County of Yellowstone, 187 Mont. 276, 283, 60°
P.2d 711, 715 (1980) (statute must be read as whole and
construed to avoid absurd results). Thus, "[a] statute will not
be interpreted to defeat its object or purpose, and the objects
sought to be achieved by the legislature are of prime
consideration in interpreting it." Dover Ranch, 187 Mont. at
284, 609 P.2d at 715.

As noted above, the Legislature has granted counties the power
to create RID's outside of incorporated cities and towns for the
purpose of acquiring and constructing certain improvements "in
the public interest," including the construction of water mains
and hydrants. MCA §§ 7-12-2102(1) and =4102(d)(iii)-(iv).
Maintenance, preservation and repair of such improvements are
paid for from the RID maintenance fund. Construing the term
"maintenance" in MCA § 7-12-2162 as precluding payment for the
cost of providing water to hydrants constructed under authority
of these statutes would lead to an absurd result: fire hydrants
without a supply of water.

The Supreme Court of California reached a similar conclusion in
Roberts v. City of Los Angeles, 61 P.2d 323, 324 (Cal. 1936),
an analogous case that involved construction of the title of a
bill permitting municipalities to establish and maintain an
electric street lighting system, and to assess a tax on the
property benefited. The bill title provided in pertinent part:

An act to provide for the acquisition, installation,
construction, reconstruction, extension, repair and
maintenance by municipalities of waterworks, electric
power works, gas works, lighting works, and other
public works and utilities; for the assessment of the
cost and expenses thereof upon the property benefited;
and for the issue of improvement bonds(.]

61 P.2d at 324. Since the bill title did not refer to
furnishing power to the electric¢ lighting system, the issue
before the court was whether the bill title contemplated the
provision of electric current to the system. In concluding that
the provision of electricity was within the bill's scope, the
court stated:

The only logical inference that can flow from the
language of the title is that the production and
furnishing of electric current was one of the main
objects and purposes conferred on cities by the
Legislature. The construction of an electric power
works with no purpose or means of furnishing light
would be as void of rationality as would the building
of a reservoir storage system without providing any
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means of supplying it with water, or a locomotive
without providing any means of generating steam.
Reading the words “acquisition,"” T“installation,”
"construction," "extension," “repair," and
"maintenance,'" with the context of the title itself,
it would seem that there can be no doubt but that the
title of the act contemplated the operation of
lighting works and the furnishing of electric current
by that means. If this is not so, there would be no
occasjon Lo repair anything and there would be nothing
of a useful character to maintain.

61 P.2d at 327.

When the applicable Montana statutes are read together, a
reasonable construction is that the Legislature intended the
term "maintenance” in MCA § 7-12-2162 to include provision of
a supply of water to the hydrants so that they would actually
constitute improvements in the public interest. I therefore
conclude that the payment of a fire hydrant fee charged to an
RID for provision of water to hydrants owned by the RID may be
made from the rural improvement district's maintenance fund.

THEREFORE, IT IS MY OPINION:

1. When a rural improvement district requests that a
municipal water utility provide water service to fire
hydrants owned by the district, the municipality is
authorized to provide that service and assess a charge
for it.

2, Payment of a fire hydrant fee charged to a rural
improvement district for provision of water to
hydrants owned by the rural improvement district may
be made from the district's maintenance fund.

[ MAZUREK
General
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N E QF P TT DE I

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
gtatement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legiglature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

Use of the A

Enown
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana (ARM} is a
locseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of 7rules adopted by agencies, and
interpretations of statutes and rules by the
attorney geperal (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

inistrative Ruleg of Montana (ARM) :

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies whieh have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM,. The ARM is updated through
March 31, 199%93. This table includes those rules adopted during
the period April 1, 1993 through June 30, 1993 and any proposed
rule action that is pending during the past 6 month period. (2
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) Thie table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1993, this
table and the table of contents of this issue of the MAR.

This tabkle indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1992 and 1993 Montana Adminiptrative Registers.

ADMINISTRATION, Department of, Title 2

2.21.908 and otber rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees,
p. 827, 2372

(Public Employees’ Retirement Board)

2.43.418 Accrual and Payment of Interest for Previous Periods
of Elected Service, p. 49%6

2.43.609 Funding Available for Post-Retirement Adjustments,
p- 359

2.43.612 and other rules - Certifying Annual Benefit Payments
for Distributing Lump Sum Benefit Increases to
Montana Resident Retirees, p. 1900, 2721

(Teachers’ Retirement Board)

2.44.201 and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
Copies of Member’'s Contracts be Submitted When

Applying for Retirement Benefits - Clarifying
Investment Earning Available for Post Retirement
Adjustments - Implementing Amendments to SB 226

Adopted by the Pirst 1992 Special Legislative Session
Relating to the Teachers’ Retirement System, p. 492
(State Compensation Mutual Insurance Fund)
2.55.324 and other rules - Establishment of Premium Rates,
p. 1, 340
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AGRICULYURE, Department of, Title 4

4.4.316

and other rules - Liability on all Crops - Time
Policy Becomes Effective - Cut Off Date, p. 361

STATE AUDITOR, Title 6

I-1IV Prohibiting Unfair Discrimination for Previously
Uninsured Personal Automobile Insurance Applicants,
p. 2436

OMMERCE, Department o T3 8

(Board of Alternative Health Care)

I Direct Entry Midwife Education Standards, p. 2225,
2722

8.4.301 and other rules - Fees - Direct Entry Midwifery
Apprenticeship, p. 2106, 2498

(Board of Athletics)

8.8.2801 and other rules - Kickboxing, p. 363

(Board of Chiropractors)

8.12.601 and other rules - Applications - Reciprocity -
Reinstatement - Feeg, p. 2674

(Board of Dentistry)

8.16.601 and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interms, p. 2229, 393

8.17.702 and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry,
Dental Hygiene and Denturitry, p. 2236, 287

(Board of Rearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Diseiplinary Actions - Testing Procedures -
Continuing Educational Requirements - Notification -
Definitions - Porms of Bills of Sale Contracts and
FPurchase Agreements - Inactive Status, p. 197, 534

(Board of Horse Racing)

8.22.612 and other rule - Veterimarians: State or Practicing -
Trainers, p. 277, 535

(Board of Landscape Architects)

8.24.409 Fee Schedule, p. 325

(Board of Medical Examineres)

I Practice of Acupuncture - Unprofessional Conduct,
p. 498

8.28.1501 and other rules - Definitions - Utilization Plane -
Protocol - Informed Consent - Prohibitions -
Supervision - Prescriptions - Allowable Functions -
Revocation or Suspension of Approval -
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Presc¢ribing/Dispensing Authority - Scope of Practice
- Termination and Transfer - Training of Physician
Asgistants, p. 2677, 341, 395

8.28.1505 Pees, p. 1784, 2375

(Board of Nursing)

8.32.406 and other rule - Licensure for PForeign Nurses -
Prescribing Practices, p. 385

(Board of Nursing Home Administrators)

B8.34.414 and other rule - Examinations - Reciprocity Licenses,
p. 2686, 264, 396
8.34.414 and other rules - BExaminations - Definitions -

Applications, p. 18903, 2640

(Board of Optometrists)

I-ITI Surgery - hspects of Surgery Prchibited - Anterior
Segment Defined - Optometrist’s Role in Post-
Operative Care, p. 2625, 398

(Board of Outfitters)

8.39.502 Licensure - Outfitter Qualificatioms, p. 327

8.39.502 and other rules - Licensure Qualifications -
Applications - Renewals - Transfer of License,
p. 1292, 2376

8.39.503 Licensuxe - Outfitter Examination, p. 2688, 343

(Board of Pharmacy)

8.40,401 and other rules - Definitions - Patient Records -
Prospective Drug Review - Patient Counseling,
p. 2439, 293

{Board of Plumbers) e

8.44.412 Fee Schedule, p. 2482, 141

(Board of Real Estate Appraisers)

8.57.401 and other rule - Definitions - Experience
Requirements, p. 501
§.57.401 and other zrule - Definitions - Ad Valorem Tax

Appraisal Experience, p. 2443, 142

(Board of Realty Regulation)

8.58.406A Application for License - Salesperson and Broker,
p. 1545, 2274

(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other rule - Licensure Requirements for Social
Workers and Professional Counselors, p. 92

(Building Codes Bureau)

8.70.3101 Incorporation by Reference of Uniform Building Code,
p. 2484, 146 -

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 95, 400

(Financial Division)

I Credit Unions, p. 1786, 2465

(Board of Milk Control)

8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates,
p- 329

8.86.301 Regulating the Calculation of the Price of Class II
and III Milkx Paid to Milk Producers Each Month,
p- 1788, 2377
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{Local Government Assistance Division)

I Administration of the Treasure State Endowment
Program (TSEP), p. 2323, 2723

8.94.3701 and other rules - 1985 and 1986 Federal Community
Development Block Grant Program - Administration of
the 1993 Pederal Community Development Block Grant
Program, p. 2085, 536

{(Board of Investments)

I-XXI and other rules - Municipal Finance Consolidation Act
- Rules Implementing the INTERCAP Program, p. 1715,
2275

(Aeronautics Division)

8.106.101 and other rules - Transfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportation, p. 28551

(Board of Aeronautics)

8.107.101 and other rules - Transfer of Aeronautics and Board
of Aerconautics Rules from Department of Commerce to
Department of Transportation, p. 2551

{Board of Housing)

8.111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - Reverse Annuity Mortgage Loan
Provisions, p. 503

(Science and Technology Development Board)

I-v Seed Capital Project Loans to Venture Capital
Companies, p. 1791, 2643

{(Montana State Lottery)

8.127.101 Organizational Rule - Retailer Commission - Sales
Staff Incentive Plan, p. 2486, 401

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.6.101 and other rules - School Controversy Contested Casges
Rules of Procedure, p. 2110, 344

10.41.101 and other rules - Vocatiopal Education General Rules,
p. 1795, 296

(Board of Public Education)

10.51.104 and other rule - Responsibility Assigned by Statute -
Board Staff, p. 1451, 2727

10.55.601 Accreditation Standards: Procedures, p. 2690

10.56.101 Student Assessment, p. 2693

10.57.404 Teacher Certification - Class 4 Vocational Edycation,
p. 387

10.64.301 and other rules - Transportation - Definitions - Bus
Chassis - Bus Body - Special Education Vehicle - LP
Gas Motor Fuel Installation - General - Application -
- Special Eguipment, p. 207

FAMILY SERVICES, Depar nt of tle 11
11.2.401 and other rule - Local Service Areas - Local Youth
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Services Advisory Councils, p. 1831, 2501

11.5.607 and other rule - Discleosure of Case Records
Containing Reports of Child Abuse or Neglect,
. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 2379

11.7.313 Determination of Daily Rates for Youth Care
Facilities, p. 2627, 147

11.12.101 and other rules - Maternity Homes Licensed as Youth
Care Facilities, p. 102, 4032

11.12.101 amnd other rules - Youth Care Facilities, p. 2325,

2728
11.14.102 and cther rulez - Family and Group Day Care Homes
Providing Care Only to Infants - Day Care Facility

Registraticn for Certain In-Home Providers for the
Purpose of Receiving State Payment, p. 97

11.14.103 and other xules - Day Care Faclility Licensing and
Registration Regquirements, p. 333

11.14.605 State Payment for Day Care Services, p. 278%, 541

11.17.101 and other rules - Youth Detention Facllities,
p. 1813, 2645

11.18,107 and other rules - Licensing of Community Homes for
the Developmentally and Phygsically Disabled, p. 741,

1197, 2277
11.18.125 and other rule - Coxmunity Homeg f£for Persons with
Developmental Disabilities - Community Homes for

Persons who are Severely Disabled, p. 2630, 149

FISH, WILDLIFE, AND PARKS, Department of, Title 12

I-VvI Development of State Parks and Fishing Access Sites,
' p. 1841, 2382
I-XIT and other rules - Falconry, p. 1833, 2381

12.3.402 License Refunds, p. 105

12.5.301 Yellow Perch as Nongame Species in Need of
Management, p. 389

12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380

HEAL AND ENVIR AL, SCIENCES, Department of, Title 1

I-vi Establishing Procedures for Local Water Quality
District Program Approval - Procedures for Granting
Enforcement Authority to Local Water Quality
Districts, p. 2445, 543

16.8.1004 and other rules - Incorporating Federal Regulatory
Changes for the Air Quality Bureau, p. 2243, 2741

16.8.1307 and other rules - Air Quality - Open Burning Permit
Fees for Conditional and Ewergency Open Burning
Permits, p. 1732, 2285, 2743

16.8.1903 Air Quality - Permit Fees, p. 1730, 2390

16.16.803 Subdivisions - Subdivision Review Fees for RV Parks
and Campgrounds, p. 283, 542
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16.28.701 and other rules - School Immunization Requirements,
p. 505

16.28.1005 Tuberculosis Controcl Requirements for Employees of
Schools and Day Care Pacilities, p. 1303, 2744

16.42.302 and other rules - Occupational and Radiological
Health - Asbestos Abatement Requirements - Permit -
Accreditation - Course Pees - Remedies for

Violations, p. 215, 549

16.44.102 and other rules - Hazardous Waste - Exportation of
Hazardous Waste - HSWA Cluster I Regulations,
p. 2330, 2750

16.44.102 and other rules - Solid and Hazardous Waste - Boiler
and Industrial Furnace (BIF) Regulations, p. 2567,
445, 1811, 2502

16.44.106 and other rules - Solid and Hazardous Waste -
Regulation of Hazardous Waste Facilities and

Generators - Identification of Hazardous Waste,
p. 232, 555
PORTATIO Depar t o Title 18

18.12.101 and other rules - Transfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Tramsportation, p. 2551

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

20.3.413 and other rules - Certification System for Chemical
Dependency Perscnmel, p. 2633, 151

20.7.201 and other rules - Resident Reimbursement at Community
Correctional Centers, p. 1454, 2286

20.14.302 and other rules - Application for Voluntary
Admissions to the Montana State Hospital, p. 979,
1483, 2287

(Board of Pardons)
20.25.101 and other rules - Revision of the Rules of the Board
of Pardons, p. 2639, 297

JUSTICE, Department of, ‘Title 23

I Drug Abuse Resistance Education (DARE) Trust Pund,
p. 2452, 12

I-11 Montana Peace Officer Standards and Training - Public
Safety Communications Officers, p. 519

I-IT Probation and Parole Officer Certification, p. 521

I-v Investigative Protocol by the Department of Justice
in the Performance of its Investigative
Responsibilities, p. 2117, 2466, 2752

23.12.101 and other rules - Department of Justice

Standardization of Criminal History Information
Collection - Implementatiom of an Arrest Numbering
System, p. 2246
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23.14.404 Peace Officers Standards and Traimning, p. 2450, 559

LABOR AND INDUSTRY, Department of, Title 24

24.9.314 and other rule - Document Pormat, Filing and Service
- Exceptions to Proposed Orders, p. 2695, 298, 560

24.31.813 and other rules - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 2344, 2753, 13

24.11.814 and other rule - What is Classified as Wages for
Purposes of Workers' Compensation and Unemployment
Insurance, p. 1577, 1949, 2251

24.16.8007 Prevailing Wage Rates - Service Occupations, p. 391

24,29.706 Exclusions from the Definitions of Employment in the
Unemployment Insurance and Workers’ Compengation
Acts, p. 1573, 18948, 2250, 2759

24.29.1403 and other rules - Medical Services for Workers’
Compensation - Selection of Physician - Physicians
Reports - Relative Value Fee Schedule - Treatment and
Reporting, p. 107, 404

STATE LANDS, Department of, Title 26

I-XI Regulations for Forest Practices imn the Streamside
Management Zone, p. 2252, 14

26.4.301 and other rules - Regulation of Coal and Uranium
Mining and Progpecting, p. 2260

LIVESTOCEK, Department of, Title 32

32.2.401 Imposition of a Fee Pertaining to Inspection of Game
Farm Animals, p. 2348, 265

NATDRAL RESOURCES AND CONSERVATION, Department of, Title 36

I-vII Requiring Measuring Devices on Watercourses
Identified asg Chronically Dewatered, p. 2454, 561

(Board of 0il and Gas Conservation)

36.22.302 and other rules - Definitiomns - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950, 152

PUBLIC SERVICE REGULATION, Department of, Title 38

I Requiring a Prefiling Notification of Certain Utility
Rate Case Filings Dbefore the Public Service
Commission, p. 6

I-11 Electric Utility Line Maintenance - Electrie Utility
Nominal Voltage and Variance Range, p. 523
I-TI and other rule - Fuel Cost Surcharge - Temporary Rate

Reductions - Defining "Miles", All Regarding Motor
Carriers, p. 2121, 2647
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38.5.2601

38.5.3345

-70%-

and cother rules - Establishing Policy Guidelines on
Integrated Least Cost Regource Planning for Electric
Utilities in Montana - Coygeneration and Small Power
Production, p. 1846, 22695, 2764

and other rules - Telecommunications Services and
General Utility Tariff - Price List Filing
Requirements, p. 2699

Change in Customer’s Interexchange Carrier -
Deferring of Implementation Until September 1, 19823,
p. 285

REVENUE, Department of, Title 42

I-IIT
I-v
42.2.602
42.11.211
42.14,102
42.14.102
42.15.101
42,.15.112

42.15.116

42
42

42
42
42
42
42

42

42.

42

42,

42

42
42

42

42
42

.15,
.15,

.16
.17
.17
.17

-18.

.18

.22
22
.22

.24
.26

.31,

.31
.38

21.

118
121

.104
.105
112
.301

108

.402

106

.101
L1011
.103

.1lo02
.101

110

.404
-101
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Valuaticn for Commercial Property, p. 1955, 2780
Forest Land Property Taxes, p. 1227, 2650

and other rules - Taxpayer Appeal Rules, p. 247, 570
and other rules - Liguor Division, p. 2492, 158, 434
and other rules - Miscellaneous Taxes, p. 2350, 2776
Accommodations Tax, p. 1739, 2383

and other rules - Change of Domicile, p. 244, 571
and other rules - Income Tax Returns and Tax Credits,
p. 2005, 25585

Net Operating Loss Computations, p. 2023, 2556
Exempt Retirement Limitation, p. 2353, 2777

and other rule - Taxation of Indian Income, p. 2718,
242

Interest om Unpaid Tax, p. 2012, 2557

Computation of Withholding, p. 525

and other rule - Withholding, p. 2014, 2558

and other rules - Estimated Tax Payments, p. 1988,
2778

and other rule - Montana Reappraisal Plan, p. 2490,
160

and other rules - Property Taxes for Low Income
Property - Energy Related Tax Incentives - New
Industrial Property, p. 2016, 2559

and other rules - Property Taxes for Market Value of
Personal Property, p. 1971, 23%4

and other rules - Centrally Assessed Companies,
p. 131, 435

and other rule - Situs Property for Centrally
Asgessed Railroads, p. 2356, 2787

and other =zrules - Property Taxes for Centrally

Assessed Property, p. 1959, 2560

and other rules - Subchapter §, p. 1741, 2395

and other rules - Corporation License Tax Multistate
Activities, p. 250, 572

and other zxules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563

Emergency Telephone Service Fee, p. 2010, 2569

and other rules - Abandoned Property, p. 1744, 2570
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SECRETARY OF STATE, Title 44

1.2.413

SOCIAL AND

-

46.10,305

46.10.404
46.10.406
46,10.823
46.12.565
46.12,806
46.12.4226
46.12.3803
46.13.301

46.25.201
46.25.725

Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register for
1993, p. 2270, 2652

_REBABILITATION SERVICES, Department of , Title 46

and other rules - Xids Count and Early Periocdic
Screening Liagnosis and Treatment Services, p. 2359,
2788

Statistical Sampling Audits, p. 2272, 441

Passgport to Bealth Prograw, p. 9%8, 1231, 2283

and other rules - Vocaticsoal Rehabilitation -
Extended Employment and Indepepdent Living Prograus,
p. 1306, 2572

and other rules - AFDC Standiards of Assistance,
p. 2025, 2396

Title IV-A Day Care for Children, p. 2125, 2462
AFDC Resources, p. 135, 345

Self-Iinitiated Education or Training, p. 2460, 1
and other rules - Private Duty Nursing, p. 2127, 2
Durable Medical Equipment - Oxygen, p. 531

and other rule - Nursing Facilicy Reimbursement, p. 8
Medically Needy Income Standards, p. 2033, 2398

and other rules - Low Income Energy and
Weatherization Assistance Programs, p. 527

and other rules - General Relief, p. 2035, 2584
Income for General Relief Assistance, p. 139, 346
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, directs that all appeinting authorities
of all appointive boards, commissions, committees and councils
of state government take positive action to attain gender
balance and proportional representation of minority residents
to the greatest extent possible.

One directive of 2-1%-108, MCA is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in March, 1993, are
published. Vacancies scheduled to appear from May 1, 1993,
through July 31, 1993, are also listed, as are current recent
vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

TMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
April 6, 1993.

For the most up-to-date information of the status of
membership, or for more detailed information on the
gualifications and requirements to serve on a board,
contact the appointing authority.
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