
'Reserve ! 

KFM I 
9035 ; 
1973 ' 
.A245a 

RESERVE 

MONTANA 
ADMINISTRATIVE 

REGISTER 

STATE LAW IIB\\A.\\1 

NOV 2 91993 

01 MON'IANA 

1993 ISSUE NO. 22 
NOVEMBER 24, 1993 
PAGES 2713-2857 



MONTANA ADMINISTRATIVE REGISTER 

ISSUE HO. 22 

The Montana Administrative Register (MAR), a twice-monthly 
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state agencies' proposed new, amended or repealed rules, the 
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where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The inte:r:pretation 
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the back of each register. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to certification for specialty 
practice. conditions which ) 
require physician consultation,) 
and the proposed adoption of ) 
new rules pertaining to con- ) 
tinuing education ) 

NOTICE OF PROPOSED AMENDMENT 
AND ADOPTION OF RULES 
PERTAINING TO MIDWIVES AND 
NATUROPATHIC PHYSICIANS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
l. On December 24, 1993, the Board of Alternative Health 

Care proposes to amend and adopt rules pertaining to midwives 
and naturopathic physicians. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.4.404 CERTIFICAT!QN FOR SPECIALTY PRACTICE OF 
NATQROPATHIC CHILDBIRTH ATTENDANCE (1) through (e) will 
remain the same. 

(f) Certificates of specialty practice shall expire 
concurrently with the licensee's naturopathic physician's 
license, and shall be renewed, as outlined in the general 
naturopathic physician's license renewal section, upon receipt 
of the renewal fee set by the board and submission of ~ 2 
hours of board-approved continuing education credits in 
obstetrics in addition to the 15 continuing ectucation credits 
regyired for naturopathic physician renewal.• 

Auth: Sec. 37-26-201, MCA; ~. Sec. 37-26-304, MCA 

REA90N: The proposed amendment will clarify the total of 20 
continuing education hours for licensees with the childbirth 
specialty practice certificate, through the requirement of s 
continuing education hours in obstetrics, in addition to the 
15 continuing education hours required for annual renewal. 

"8 4.506 CONPITIQNS WHICH REQUIRE PHYSICIAN CONSULTAIION 
OR TBANSFER OF CA&E (1) If the following conditions are 
present in a client, the direct entry midwife shall attempt to 
consult a physician and/or transfer care to a physician. A 
certified nurse midwife or licensed direct entry midwife shall 
also be consulted if appropriate attempts to consult a 
physici0n have been unsuccessful. Documentation of the 
condition, recommendation (including continuation of care by 
the licensed direct-entry midwife. if appropriate) and 
treatment must be maintained in the client records. 
Conditions include, but are not limited to the following: 

(a) through (c) (xv) will remain the same.• 
Auth: Sec. 37-27-105, MCA; ~. Sec. 37-27-105, MCA 

~AR ~otice ~0. 8-4-~ 22-11/24/93 



REA$0N: The proposed amendment will allow consultations with 
certified nurse midwives or other direct entry midwives, as 
some areas of the state experience difficulties in obtaining 
medical physician consultations. The proposed amendment will 
also clarify what the consultation should produce, especially 
a recommendation as to whether continued care by the licensee 
is appropriate. 

3. The proposed new rules will read as follows: 

"I MIDWIVES CON'I'INUING EDUCATION REQUIREMENTS ( l) In 
accordance with 37-27-lOS(hl, MCA, the Montana board of 
alternative health care hereby establishes requirements for 
the continuing education of licensed direct-entry midwives as 
a condition of license renewal. Training for entry into the 
field is not considered adequate assurance of continued 
competence throughout a direct-entry midwives career. 
Fulfillment of continuing education requirements is viewed as 
one necessary vehicle for maintaining standards of 
professional practice and for assuring the public of a high 
standard of midwifery services. 

(2) The board/staff will not preapprove continuing 
education programs or sponsors. Qualifying criteria for 
continuing education are specified in these rules. It is the 
responsibility of the licensees to select quality programs 
that contribute to their knowledge and competence which also 
meet these qualifications. 

(a) The continuing education program must meet the 
following criteria: 

(il The activity must have significant intellectual or 
practical content. The activity must deal primarily with 
substantive midwifery issues as contained in the scope of 
practice of direct-entry midwifery in Montana. In addition, 
the board may accept continuing education activities from 
other professional groups or academic disciplines if the 
licensee demonstrates that the activity is substantially 
related to his or her role as a midwife. A continuing 
education program is defined as a class, institute, lecture, 
conference, workshop, cassette, or video tape. 

(ii) The activity itself must be conducted by an 
individual or group qualified by practical or academic 
experience. 

(iii) All acceptable continuing education courses must 
issue a program or certificate of completion containing the 
following information: full name and qualifications of the 
presenter: title of the presentation attended; number of hours 
and date of each presentation attended; name of sponsor; and 
description of the presentation format. 

(iv) Excluded are programs that solely promote a 
company, individual, or product (hosted programs are not 
approved), CPR programs (required for licensure) and programs 
whose subject is practice economics, except those programs 
specifically dealing with workers' compensation or public 
health. 

(bl Implementation for continuing education shall be as 
follows: 

22-11/24/93 )lAR :-lot ice No. 8-4-6 
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(i) One continuing education credit shall be granted 
for each hour of participation in the continuing education 
activity excluding breaks and meals. Continuing education 
activities and courses taken after January 1, 1992, will be 
accepted by the board of alternative health care for the 
initial reporting period ending April 30, 1994. Thereafter, a 
licensed direct-entry midwife must earn at least 14 continuing 
education credits within the 12 months prior to renewal on 
April 30 of each year. A maximum of two credits by cassette 
or video tape will be allowed. 

(ii) No continuing education is required for direct­
entry midwives renewing their license for the first time. 

(iii) All licensed direct-entry midwives must submit to 
the board, on the appropriate year's license renewal, a report 
summarizing their obtained continuing education credits. The 
board will review these reports prior to October 30 of that 
same year and notify the licensee regarding his/her 
noncompliance. Licensees found to be in noncompliance with 
the requirement will be asked to submit to the board for 
approval a plan to complete the continuing education 
requirements for licensure. Prior to the next consecutive 
year's license renewal deadline, those licensees who were 
found to be in noncompliance will be formally reviewed to 
determine their eligibility for license renewal. Licensees, 
who at this time have not complied with continuing education 
requirements, will not be granted license renewal until they 
have fulfilled the board-approved plan to complete the 
requirements. Those not receiving notice from the board 
regarding their continuing education should assume 
satisfactory compliance. Notices will be considered properly 
mailed when addressed to the last known address on file in the 
board office. No continuing education used to complete 
delinquent continuing education plan requirements for 
licensure may be used to meet the continuing education 
requirements for the next continuing education reporting 
period. 

(iv) If a licensee is unable to acquire sufficient 
continuing education credits to meet the requirements, he or 
she may request a waiver. All requests for waiver will be 
considered by the board of alternative health care and 
evaluated on an individual basis. 

(v) It is the responsibility of the licensee to 
establish and maintain detailed records of continuing 
education compliance (in the form of programs and certificates 
of attendance) for a period of two years following submission 
of a continuing education report. 

(vi) From the continuing education reports submitted each 
year, the board will randomly audit 5\ of the reports and 
request certificates of completion for continuing education 
credits reported." · 

Auth: Sec. 37-27-105, MCA; IMf, Sec. 37·27-105, MCA 

REASON: The proposed new rule will set forth the board's 
continuing education program for direct-entry midwives and 
inform licensees of the continuing education procedures and 
requirements for annual license renewal. 

H~R Notice No. 3-4-6 2~-11/24/93 
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"!I NATIJROPATHIC PHYSICIAN CONTIN!]ING EDUCATION 
RgOUIREMENTS (1) In accordance with 37-26-201(9), MCA, the 
Montana board of alternative health care hereby establishes 
requirements for the continuing education of licensed 
naturopaths as a condition of license renewal. Training for 
entry into the field is not considered adequate assurance of 
continued competence throughout a naturopath's career. 
Fulfillment of continuing education requirements is viewed as 
one necessary vehicle for maintaining standards of 
professional practice and for assuring the public of a high 
standard of naturopathic services. 

(2) The board/staff will not preapprove continuing 
education programs or sponsors. Qualifying criteria for 
continuing education are specified in these rules. It is the 
responsibility of the licensees to select quality programs 
that contribute to their knowledge and competence which also 
meet these qualifications. 

(a) The continuing education program must meet the 
following criteria: 

(i) The activity must have significant intellectual or 
practical content. The activity must deal primarily with 
substantive naturopathic issues as contained in the scope of 
practice of naturopathy in Montana. In addition, the boa1e·d 
may accept continuing education activities from other 
professional groups or academic disciplines if the licensee 
demonstrates that the activity is substantially related to his 
or her role as a naturopath. A continuing education program 
is defined as a class, institute, lecture, conference, 
workshop, cassette, or video tape. 

(ii) The activity itself must be conducted by an 
individual or group qualified by practical or academic 
experience. 

(iii) All acceptable continuing educat~on courses must 
issue a program or certificate of completion containing the 
fallowing information: full name and qualifications of the 
presenter; title of the presentation attended; number of hours 
and date of each presentation attended; name of sponsor; and 
description of the presentation format. 

(iv) Excluded are programs that promote a company, 
individual, or product (hasted programs are not approved), and 
programs whose subject is practice economics except those 
programs specifically dealing with workers' compensation or 
public health. 

(b) Implementation for continuing education shall be as 
follows: 

(i) One continuing education credit shall be granted 
far each hour of participation in the continuing education 
activity excluding breaks and meals. Continuing education 
activities and courses taken after January 1, 1992, will be 
accepted by the board of alternative health care for the 
initial reporting period April 30, 1994. Thereafter, a 
licensed naturopath must earn at least 15 continuing education 
credits within the 12 months prior to renewal an April 30 of 
each year. (Five must be in pharmacy, five additional in 
obstetrics if licensee has childbirth specialty certificate.) 

22-11.'24/93 14AR :-lctice :-lo. 8-4-6 
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A maximum of two credits by cassette or video tape will be 
allowed. 

(ii) No continuing education is required for 
naturopaths renewing their license for the first time. 

(iii) All licensed naturopaths must submit to the board, 
on the appropriate year's license renewal, a report 
summarizing their obtained continuing education credits. The 
board will review these reports prior to October 30 of that 
same year and notify the licensee regarding his/her 
noncompliance. Licensees found to be in noncompliance with 
the requirement will be asked to submit to the board for 
approval a plan to complete the continuing education 
requirements for licensure. Prior to the next consecutive 
year's license renewal deadline, those licensees who were 
found to be in noncompliance will be formally reviewed to 
determine their eligibility for license renewal. Licensees, 
who at this time have not complied with continuing education 
requirements, will not be granted license renewal until they 
have fulfilled the board-approved plan to complete the 
requirements. Those not receiving notice from the board 
regarding their continuing education should assume 
satisfactory compliance. Notices will be considered properly 
mailed when addressed to the last known address on file in the 
board office. No continuing education used to complete 
delinquent continuing education plan requirements for 
licensure may be used to meet the continuing education 
requirements for the next continuing education reporting 
period. 

(iv) All licensees holding a certification for 
specialty practice of naturopathic childbirth attendance must 
complete an additional 5 hours of continuing education in 
obstetrics annually to continue certification, for a total of 
20 hours. 

(v) If a licensee is unable to acquire sufficient 
continuing education credits to meet the requirements, he or 
she may request a waiver. All requests for waiver will be 
considered by the board of alternative health care and 
evaluated on an individual basis. 

(vi) It is the responsibility of the licensee to 
establish and maintain detailed records of continuing 
education compliance (in the form of programs and certificates 
of attendance) for a period of two years following submission 
of a continuing education report. 

(vii) From the continuing education reports submitted 
each year, the board will randomly audit 5% of the reports and 
request certificates of completion for continuing education 
credits reported.• 

Auth: Sec. 37·26·201, MCA: lME. Sec. 37·26-201, MCA 

REASON: The proposed new rule will set forth the Board's 
continuing education program for naturopathic physicians and 
inform licensees of the continuing education procedures and 
requirements for annual license renewal. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 

:1AR Notice Clo. 8-4-6 2~-ll/24;'03 
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writing to the Board of Alternative Health Care, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
December 22, 1993. 

5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Alternative 
Health Care, Lower Level, Arcade Building, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513, to be received no 
later than 5:00p.m., December 22, 1993. 

6. If the Board receives requests for a public hearing 
on the proposed amendments and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments and adoptions, 
from the Administrative Code Committee of the legislature, 
from a governmental agency or subdivision or from an 
association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 4 based on the 37 
licensees in Montana. 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, CHAIRMAN 

/; 
BY: / kM fir .?~ 

ANNIE i1.J3ARTOS, CHIEC:F='"'-=c"'o~m"';"'s·EJ" 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, November 15, 1993. 

22-l: 24/93 MAR ~otice No. 3-q-~ 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to unprofessional conduct 

NOTICE OF PROPOSED AMENDMENT 
OF 8.58.419 GROUNDS FOR 
LICENSE DISCIPLINE · GENERAL 
PROVISIONS · UNPROFESSIONAL 
CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On December 24, 1993, the Board of Realty Regulation 

proposes to &nend the above-stated rule. 
2. The proposed amendment ~ill read as follo~s: (new 

matter underlined, deleted matter interlined) 

"8.58.419 GROUNDS FOR LICENSE DISCipLINE · GENERAL 
PROVISIQNS · UNPROFESSIONAL CONQUCT (1) through (3) (m) will 
remain the s&ne. 

!nl A licensee shall disclose the fact that he/she is a 
licensee when the licensee first seeks information about any 
property, whether for the licensee's own account or as agent 
for another, 

(n) through (af) will remain the same but will be 
renumbered (o) through lag) . 

(4) and (5) will remain the s&ne.• 
Auth: Sec. 37·1·131, 37·1·136, 37·51·203, MCA; IMf, Sec. 

37-51·201, 37·51·202, 37·51·321, MCA 

REA50N: This amendment is being proposed to clarify that 
licensees must disclose the licensing status when making 
inquiries regarding property for sale, lease, etc. The Board 
believes the public is potentially harmed when real estate 
licensees negotiate for property without disclosing their 
status of licensees thus putting the other party on notice 
that the licensee has a special knowledg.e of real estate 
transactions. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in ~riting to the 
Board of Realty Regulation, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620·0513, to 
be received no later than 5:00p.m., December 22, 1993. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Realty Regulation, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620·0513, to be received no later than 5:00 
p.m., December 22, 1993. 

MAR Notice No. 8·58·40 22-11/2~/93 
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5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 520 based 
on the 5200 licensees in Montana. 

BOARD OF REALTY REGULATION 
JACK K. MOORE, CHAIRMAN 

') 

BY:~~~7t"~;~:~~~~~~~&~~L>~~~C"~--~--~~~ ANNIE ''M, BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to th., Secretary of St:at:e, November 15, 1993. 

::!2-lJ.; 2~/93 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.28.1005 containing TB 
control requirements for schools 
and day care facilities 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Tuberculosis) 

1. On December 27, 1993, the department intends to amend 
the above-captioned rule concerning measures required to prevent 
the spread of tuberculosis in schools and day care facilities. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

16.28.1005 EMPLOYEE OF SCHOOL -- DAY CARE FACILITY CARE 
PROVIDER ( 1) 
below: 

With the exceptions specified in {2) and {3) 

(a) No public or private school~ as defined in 29 5 492, 
M£A (10) below, or school cooperative may initially employ or 
continue to employ a person unless that person has provided the 
school, the cooperative, or the district to which the school 
belongs with: 

(i)-{ii) Remain the same. 
(b) Remains the same. 
{2}-(9) Remain the same. 
(10) For purPoses of this rule: 
ill the term "school" includes both a preschooL as defined 

in 20-5-402. MCA. and a place or institution for the teaching of 
individuals. the curriculum of which is comprised of the work of 
any combination of kindergarten through grade 12. and does not 
include a postsecondary school as defined in 20-5-402. MCA; 

1Jll the term "employ" includes contracting with either an 
individual or a business or other entity for the services of the 
entity's employees. 

(10) Remains the same but is renumbered (11). 
AUTH: 50-1-202, 50-17-103, 52-2-735, MCA 
IMP: 50-1-202, 50-17-103, 52-2-735, MCA 

3. The proposed amendments are necessary to correct an 
oversight that occurred when this rule was amended in December, 
1992, to conform the reference to "school" in the rule to changes 
made by the Montana Legislature in the "school" definition in the 
school immunization statutes. As a consequence, postsecondary 
schools became unintentionally subject to the TB control 
requirements, Since the type of close 1 long-term exposure 

~1AR Notice No. 16-2-439 2~-11/:4/93 
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conducive of transmission of TB is common to preschools and 
elementary and secondary schools, but uncommon in postsecondary 
schools, and since children, rather than the adults attending 
postsecondary schools, are the most vulnerable to TB, 
postsecondary schools should not be subject to the rule. 

In addition, the definition of "employ" is proposed to be 
included in order to eliminate confusion about whether people 
hired through a firm (e.g. school bus drivers) or individual 
independent contractors were covered by the rule. The 
clarification is necessary because school children face an 
equivalent risk of infection from such people as from teachers 
and other individuals more easily understood to be "employees". 

4. Interested persons may submit their written data, 
views, or arguments concerning this proposed rule amendment to 
Ellie Parker, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620, no 
later than December 23, 1993. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his or her data, views, and arguments 
orally or in writing at a public hearing, sjhe must make written 
request for a hearing and submit this request along with any 
written comments sjhe has to Ellie Parker, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol Staticn, 
Helena, Montana 59620, no later than December 23, 1993. 

6. If the department receives a request for a public 
hearing on the proposed amendments, from either 10% or 25, 
·.-hichever is less, of the persons who are directly affected by 
the proposed amendments; from the Administrative Code committee 
of the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25, based on the 
large number of postsecondary school employees within Montana. 

ROBERT J. ROB~NSON, Director 

Certified to the Secretary of State November 15,1993 

Revi;wed 

Attorney 

22-ll/2L'93 ~11\R :>~ot>ce NC'. lG-2-439 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through IX and 
the repeal of rules 16.20.701 
through 16.20.705 regarding 
implementation of the Water 
Quality Act's nondegradation 
policy 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION OF 
NEW RULES AND REPEAL OF 

EXISTING RULES 

(Water Quality Nondegradation) 

To: All interested Persons 

1. On December 17, 1993, at 8:00a.m., the board will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana to consider the adoption of new 
rules and the repeal of existing rules, as referenced above, 
implementing the state Water Quality Act's nondegradation 
policy. 

2. The rules, as proposed to be adopted, appear as 
follows: 

RULE ! PURPOSE (1) The purpose of this subchapter is to 
prohibit degradation of high quality state waters, except in 
certain limited circumstances, by implementing the nondegrada­
tion policy set forth in 75-5-303, MCA, and providing criteria 
and procedures for: 

(a) determining which activities will degrade high 
quality waters; 

(b) department review and decision making; 
(c) determining the required water quality protection 

practices if degradation is authorized; and 
(d) public review and appeal of department decisions. 

AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-301, MCA 

RULE II DEFINITIONS Unless the context clearly states 
otherwise, the following definitions, in addition to those in 
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-
103, MCA, includes definitions for "degradation", "existing 
uses", "high quality waters", and "parameter"): 

(1) "Bioconcentrating parameters" means the parameters 
listed in department circular WQB-7 which have a bioconcentra­
tion factor greater than 300. 

( 2) "Carcinogenic parameters" means the parameters 
listed as carcinogens in department circular WQB-7. 

(3) "Detectable" means the ability to detect a change in 
the value of a parameter in the receiving water with a 99% 
level of confidence that the change is greater than zero, based 
on the procedures which will yield the lowest detection level, 
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either those established in 40 CFR Part 136, as it existed on 
July 1, 1992, or procedures approved by the department. 

(4) "Existing water quality" means the quality of the 
receiving water, including chemical, physical, and biological 
conditions immediately prior to commencement of the proposed 
activity or that which can be adequately documented to have 
existed on or after July 1, 1971, whichever is the highest 
quality. 

(5) "Ground water" means water occupying the voids within 
a geologic stratum and within the zone of saturation. 

(6) "Harmful parameters" means the parameters listed as 
harmful in department circular WQB-7. 

(7) "Highest statutory and regulatory requirements'' means 
~11 applicable effluent limitations, water quality standards, 
permit conditions, water quality protection practices, or 
reasonable land, soil, and water conservation practices. It 
~lso means compliance schedules or corrective action plans for 
the protection of water issued under order of a court, depart-
ment, or board of competent jurisdiction. . 

(8) "High quality waters" is defined in 75-5-103(9} and 
does not include class I surface waters (ARM 16.20.623) or 
class IV ground waters (ARM 16.20.1002(d)). 

(9) "Load" means the mass of a parameter per unit of 
time. 

(10 "Montana pollutant discharge elimination system" or 
"MPDES" means the permit system developed by the state of 
~ontana for controlling the discharge of pollutants from point 
sources into state waters, pursuant to ARM Title 16, chapter 
20, subchap~er 13. 

(11) "Montana ground water pollution control system" or 
"MGWPCS" means the permit system developed by the state of 
Montana for controlling the discharge of pollutants into state 
ground water, pursuant to ARM Title 16, chapter 20, subchapter 
10. 

( 12) "Nutrients" means total inorganic phosphorus and 
total inorganic nitrogen. 

( 13} "New or increased source" means an activity resulting 
in a change of existing water quality occurring on or after 
April 29, 1993. The term does not include the following: 

(a) sources from which discharges to state waters have 
commenced or increased on or after April 29, 1993, provided the 
discharge is in compliance with the conditions of, and does not 
exceed the limits established under or determined from, a 
permit or approval issued by the department prior to April 29, 
1993; 

(b) nonpoint sources discharging prior to April 29, 1993, 
where reasonable land, soil, and water conservation practices 
have been implemented and the discharge does not impact 
existing or anticipated uses; 

(c) withdrawals of water pursuant to a valid water right 
existing prior to April 29, 1993; and 

(d) activities or categories of activities causing 
nonsignificant changes in existing water quality pursuant to 
:Rule VII], [Rule VIII], or 75-5-301(5)(c), MCA . 
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(14) "Nonpoint source" means a diffuse source of pollu­
tants resulting from the activities of man over a relatively 
large area, the effects of which normally must be addressed or 
controlled by a management or conservation practice. 

(15} "Outstanding resource waters" or "ORW" means all 
state waters that are located in national parks, national 
wilderness or primitive areas. ORW also means state waters 
that have been identified as possessing outstanding ecological, 
recreational or domestic water supply significance and subse­
quently have been classified as an ORW by the board. 

(16} "Permit" means either an MPDES permit or an MGWPCS 
permit. 

(17) "Surface waters" means any water on the earth's 
surface including, but not limited to, streams, lakes, ponds, 
and reservoirs and irrigation drainage systems discharging 
directly into a stream, lake, pond, reservoir or other water on 
the earth's surface. Water bodies used solely for treating, 
transporting or impounding pollutants are not considered 
surface water for the purposes of this subchapter. 

( 18) "Toxic parameters" means the parameters listed as 
toxins in department circular WQB-7 and those parameters for 
which there are specific numerical limits in the surface water 
quality standards (ARM 16.20.601 et seq) and the ground water 
quality standards (ARM 16.20.1001 et seq). 

( 19) (a) The board hereby adopts and incorporates by 
reference: 

(i) Department circular WQB-7, entitled "Montana Numeri­
cal Water Quality Standards" (1993 edition), which establishes 
limits for toxic, carcinogenic, bioconcentrating, and other 
harmful parameters in water; and 

(ii) 40 CFR Part 136, as they existed on July, 1992, which 
contain guidelines establishing test procedures for the 
analysis of pollutants. 

(b) Copies of this material may be obtained from the 
Water Quality Bureau, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Station, Helena, Montana 
59620. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE III NONQEGRADA'J:ION POLICY APPLICABILITY AND 
LIMITATION (1) The provisions of this subchapter apply to any 
activity of man resulting in a new or increased source which 
may cause degradation. 

(2} Department review of proposals for new or increased 
sources will determine the level of protection required for the 
impacted water as follows: 

(a) For all state waters, existing and anticipated uses 
and the water quality necessary to protect those uses must be 
maintained and protected. 

(b) For high quality waters, degradation may be allowed 
only according to the procedures in [RULE VI]. These rules 
apply to any activity that may cause degradation of high 
quality waters, for any parameter, unless the changes in 
existing water quality resulting from the activity are deter-
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mined to be nonsignificant under [Rules VII or VIII]. If 
degradation of high quality waters is allowed, the department 
will assure that within the United States Geological survey 
Hydrologic Unit upstream of the proposed activity, there have 
been achieved the highest statutory and regulatory requirements 
for all point and nonpoint sources. 

(c) For outstanding resource waters, no degradation is 
allowed. 

(3) The department will comply with the provisions of the 
Montana Environmental Policy Act in the implementation of this 
subchapter. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE IV INFORMATIONAL REQUIREMENTS FOR NONDEGRADATION 
SIGNIFICANCE/AUTHORIZATION REVIEW (1) Any person proposing an 
activity which may cause degradation is responsible for 
compliance with 75-5-303, MCA, and may either determine for 
themselves that the proposed activity will not cause signifi­
cant changes in water quality, after measuring the activity 
against the standards contained in (Rules VII or VIII], or 
submit an application to the department, pursuant to (2) below, 
for the department to make the determination. 

(2) Any person proposing an activity or class of activi­
ties lvhich may cause degradation may complete a department. 
"Application for Determination of Significance". Information 
required on the application includes but is not limited to the 
following: 

(a) quantity and concentration of the parameteJ:·s expected 
to change as a result of the proposed activity; 

(b) length of time that the water quality is expected to 
be changed; 

(c) character of the discharge; 
(d) an analysis of the existing water quality of the 

receiving water, and any other downstream or downgradient wa­
ters which may be impacted, including natural variations and 
fluctuations in the parameter(s) which may change as a result 
of the proposed activity; 

(e) proposed water quality protection practices. 
(J) The department will review the application and make 

a determination whether the proposed change in water quality is 
nonsignificant according to [RULES VII or VIII] within 60 days 
of receipt of the completed application. 

(4) Whenever the department determines that a proposed 
activity will not result in degradation, the department may 
require monitoring to verify compliance with this subchapter 
and 75-5-303, MCA. 

(5) Whenever the department determines that a proposed 
activity will result in degradation, the applicant shall 
complete an application to degrade state waters if the appli­
cant decides to proceed with the proposed activity as planned. 
The department will not begin review of the application until 
the required fee has been paid to the department. 

(6) In order to provide the information that is required 
for the department to determine whether or not degradation is 
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necessary because there are no economically, environmentally, 
and technologically feasible alternatives to the proposed 
activity that would result in no degradation, an application to 
degrade state waters shall include, but not be limited to, the 
following, when applicable: 

(a) a complete description of the proposed activity; 
(b) the proposed effluent or discharge limitation(s); 
(c) a statement of reasons for the proposed effluent or 

discharge limitation(s); 
(d) an analysis of alternatives to the proposed activity, 

consistent with accepted engineering principles, demonstrating 
there are no economically, environmentally, and technologically 
feasible alternatives that are less-degrading or non-degrading. 
The analysis must be limited to only those alternatives that 
would accomplish the proposed activity's purpose; 

(e) an analysis of the existing water quality of the 
receiving water and any other downstream or downgradient waters 
which may be impacted, including natural variations and 
fluctuations in the water quality parameter(s) for which an 
authorization to degrade is requested; 

(f) the concentration, likely environmental fate, 
biological effects, and load for each parameter in the dis­
charge likely to degrade existing water quality; 

(g) the distribution of existing flows and their expected 
frequency; 

(h) an analysis demonstrating the expected surface or 
ground water quality for all alternatives considered in (d) 
above; 

(i) an analysis of the ground water flow system, includ­
ing water-bearing characteristics of subsurface materials, rate 
and direction of ground water flow, and an evaluation of 
surface and ground water interaction; 

(j) data concerning cumulative water quality effects of 
existing and authorized activities; 

(k) a proposed monitoring and reporting plan that will 
determine the actual water quality changes. 

(7) (a) To determine whether or not the proposed activity 
will result in important economic or social development that 
exceeds the benefit to society of maintaining existing high­
quality waters and exceeds the costs to society of allowing 
degradation of high-quality waters, the department shall 
require the following: 

( i) an analysis demonstrating the extent to which the 
proposed activity producing lower water quality would result in 
important economic or social development; and 

( ii) an analysis demonstrating the present and future 
costs to society caused by the proposed lowered water quality. 

(b) Factors which may be considered in the above analyses 
include, but are not limited to, changes, during and after the 
activity, in any of the categories listed below: 

(i) employment; 
(ii) production; 
(iii) fiscal balance of the state or local government; 
(iv) effects on public health or environment; 
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(v) housing; 
(vi) resource utilization and depletion; 
(vii) intrinsic values; 
(viii) opportunity values; or 
(ix) social or cultural values. 
(8) To determine whether or not existing and anticipated 

uses will be fully protected, the department shall require the 
following information: 

(a) a showing that the change will not result in viola­
tions of Montana water quality standards outside of a mixing 
zone; and 

(b) an analysis of the impacts of the proposed water 
quality changes on the existing and anticipated uses of the 
impacted state water. 

(9) To demonstrate the least degrading water quality 
protection practices will be fully implemented prior to, 
during, and after the proposed activity, the applicant shall 
provide to the department a complete description and schedule 
for implementation of the water quality protection practices 
associated with the proposed activity and a viable plan showing 
the ability to implement the water quality protection practic-
es. 

( 10) Any application submitted pursuant to this subchapter 
must comply with the signature and certification requirements 
of ARM 16.20.1311. 

(11) The department shall notify the applicant in writing 
within 60 days after receipt of an application to degrade state 
waters that the application does or does not contain all the 
information necessary for the department's nondegradation 
review. If the information from the supplemental submittal and 
any subsequent supplemental submittal is inadequate, the 
department shall notify the applicant in writing, within 30 
days after receipt of the supplemental submittal, what addi­
tional information must be submitted. In any review subsequent 
to the first, the department may not make a determination of 
incompleteness on the basis of a deficiency which could have 
been noted in the first review. 

(12) The board hereby adopts and incorporates by reference 
ARM 16.20.1311, which sets forth signature and certification 
requirements for MPOES permit applications. A copy of AR!1 
16.20.1311 may be obtained from the water Quality Bureau, 
Department of Health and Environmental Sciences, Cogswell 
Building, Capitol Station, Helena, MT 59620. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE V DEPARTMENT PROCEDURES FOR NONDEGRAOATION REVIEW 
(1) Upon a determination by the department that an 

application to degrade state waters required under this rule is 
complete, the department will prepare a preliminary decision 
either authorizing degradation or denying the application to 
degrade according to the procedures in [Rule VI]. 

(2) An application to degrade state waters will be denied 
unless the applicant has affirmatively demonstrated and the 
department finds, based on a preponderance of evidence, the 
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proposed activity to be in full compliance with 75-5-303, MCA, 
using the standards set out in (3)-(6) below. The department 
shall consider an analysis by the applicant and any substantive 
relevant information either submitted by the public or other­
wise available. 

(3) To determine that degradation is necessary because 
there are no economically, environmentally, and technologically 
feasible alternatives to the proposed activity that would 
result in no degradation, the department shall consider the 
following: 

(a) In determining economic feasibility: 
( i) any non-degrading or less-degrading alternative water 

quality protection practices which are less than 110% of the 
present worth of capital and operating costs of the water 
quality protection practices proposed by the applicant will be 
considered economically feasible without further assessment by 
the department; 

(ii) for any non-degrading or less-degrading alternative 
water quality protection practices which are equal to or exceed 
110% of the present worth of capital and operating costs of the 
water quality protection practices proposed by the applicant, 
the department will determine the economic feasibility of the 
alternative water quality protection practices by considering 
any relevant factors. 

(b) In order to determine the environmental feasibility of 
an alternative, the department will consider whether such 
alternative practices are available and consistent with the 
protection of the environment and public health. 

(c) In order to determine technological feasibility of an 
alternative, the department will consider whether such alterna­
tive practices are available and consistent with accepted 
engineering principles. 

(4) (a} To determine that the proposed activity will 
result in important economic or social development that exceeds 
the benefit to society of maintaining existing high-quality 
waters and exceeds the costs to society of allowing degradation 
of high-quality waters, the department shall consider the 
following: 

(i) an analysis of the extent to which the proposed 
activity would result in important economic or social develop­
ment, including an analysis of the costs and benefits to 
society. 

(ii} an analysis of the loss or costs to society resulting 
from the lower water quality. 

(b) Factors which may be considered in the analyses in (a) 
above include, but are not limited to changes in any of the 
categories listed below: 

(i) employment; 
(ii) production; 
(iii} fiscal balance of the state or local government; 
(iv} effects on public health or environment; 
(v} housing; 
(vi) resource utilization and depletion; 
(vii) intrinsic values; 
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(viii) opportunity values; or 
(ix) social and cultural values. 
(5) To determine that existing and anticipated uses of 

the receiving waters will be fully protected and that water 
quality standards will not be violated as a result of the 
proposed degradation, the department shall consider all 
available information. 

(6) In order to authorize degradation under this rule, 
the department must determine that the least degrading water 
quality protection practices determined by the department to be 
economically, environmentally, and technologically feasible 
will be implemented prior to, during, and after the proposed 
activity until the degradation no longer occurs. 

(7) The department shall make its preliminary decision 
either authorizing degradation or denying the application to 
degrade within 180 days after receipt of a complete application 
from the applicant. This time period may be extended upon 
agreement of the applicant or whenever an environmental impact 
statement must be prepared pursuant to Title 75, chapter 1, 
parts 1 and 2, MCA. 

(8) To the maximum extent possible, the department will 
coordinate any application to degrade state waters with the 
permitting and approval requirements of other laws or programs 
administered by the department or by any other local, state, or 
federal agency. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE VI DEPARTMENT PRQCEPURES FOR ISSUING PRELIMINARY AND 
FINAL DECISIONS RJ::GABDING AUTHORIZATIONS TO DJ::GRADE ( 1) A 
preliminary decision to deny or authorize degradation must be 
accompanied by a statement of basis for the decision and, if 
applicable, a detailed statement of conditions imposed upon any 
authorization to degrade. 

(2) The preliminary decision must include the following 
information, if applicable: 

(a) a description of the proposed activity; 
(b) the level of protection required, e.g. for high­

quality waters or ORW; 
(c) a determination that degradation is or is not 

necessary based on the availability of economically, environ­
mentally and technologically feasible alternatives that will 
prevent degradation; 

(d) a determination of economic or social importance; 
(e) a determination that all existing and anticipated 

uses will or will not be fully protected; 
(f) the amount of allowed degradation; 
(g) a description of the required water quality protec­

tion practices; 
(h) a description of all monitoring and reporting 

requirements; and 
(i) a description of any mixing zone the department 

proposes to allow. 
(3) A statement of basis for the decision must be 

prepared for every preliminary decision. In general, the 
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statement of basis must briefly set forth the principal facts 
and significant factual, legal, methodological or policy 
questions considered in preparing the authorization. The 
statement of basis must include, when applicable: 

(a) a description of the proposed activity which is the 
subject of the authorization; 

(b) the type and quantity of degradation which will 
result if the proposed activity is authorized; 

(c) a summary of the basis for the conditions imposed in 
any preliminary decision, including references to applicable 
statutory or regulatory provisions; 

(d) a summary and analysis of alternatives to the 
proposed activity; 

(e) a description of the procedures for reaching a final 
decision on the draft authorization including: 

( i) the beginning and ending dates of the comment period 
and the address where comments will be received; 

(ii) procedures for requesting a hearing; and 
(iii) any other procedures by which the public may 

participate in the final decision; 
(f) name and telephone number of a person to contact for 

additional information; and 
(g) reasons supporting the preliminary decision. 
(4) The preliminary decision, accompanying statement of 

basis, and, if applicable, the statement of conditions imposed, 
must be publicly noticed and made available for public comment 
for at least 30 days but not more than 60 days prior to a final 
decision. In providing public notice, the department shall 
comply with the following: 

(a) Procedures for public notice set forth in ARM 
16.20.1334; and 

{b) Procedures for the distribution of information set 
forth in ARM 16.20.1021. 

(5) During the public comment period any interested 
person may submit written comments on the preliminary decision 
and may request a public hearing. A request for a public 
hearing must be in writing and must state the nature of the 
issues proposed to be raised in the hearing. The department 
shall hold a hearing if it determines that there may be a 
significant degree of public interest in the preliminary 
decision. Any public hearing conducted under this subsection 
is not a contested case hearing under the provisions of the 
Montana Administrative Procedure Act, Title 2, chapter 4, MCA. 

(6) Within 60 days after the close of the public comment 
period, the department shall issue a final decision accompanied 
by a statement of basis for the decision and, if applicable, a 
statement of conditions. The final decision and statement of 
basis will be prepared according to the requirements of (2) and 
(3) of this rule. In addition, the statement of basis for a 
final decision must include the following: 

(a) which provisions, if any, of the preliminary decision 
have been changed in the final decision and the reasons for the 
change; and 

(b) a description and response to all substantive 
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comments on the preliminary decision raised during the public 
comment period or during any hearing. 

(7) Upon issuing a final decision, the department shall 
notify the applicant and each person who has submitted written 
comments or requested notice of that decision. The notice must 
include reference to the procedures for appealing the decision. 
The final decision is effective upon issuance. 

(8) The board hereby adopts and incorporates by reference 
ARM 16.20.1334, which sets forth procedures for issuing public 
notices of MPDES permit applications and hearings, and ARM 
16.20.1021 which sets forth requirements for distribution and 
copying of public notices and permit applications. Copies of 
ARM 16.20.1334 and 16.20.1021 may be obtained from the Water 
Quality Bureau, Department of Health and Environmental Scienc­
es, Cogswell Building, capitol Station, Helena, Montana 59620. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE VII CRITERIA FOR DETERMINING NONSIGNIFICANT CHANGE~ 
IN WATER QUALITY (1) The following criteria will be used to 
determine whether certain activities or classes of activities 
will result in nonsignificant changes in existing water quality 
due to their low potential to affect human health or the 
environment. These criteria consider the quantity and strength 
of the pollutant, the length of time the changes will occur, 
and the character of the pollutant. Except as provided in (2) 
below, changes in existing surface or ground water quality re­
sulting from the activities that meet all the criteria listed 
below are nonsignificant, and are not required to undergo 
review under 75-5-303, MCA: 

(a) Activities that would increase or decrease the mean 
annual flow by less than 15%; 

(b) Discharges containing carcinogenic or parameters with 
a bioconcentration factor greater than 300 at concentrations 
less than or equal to the concentrations of those parameters in 
the receiving water; 

(c) Discharges containing toxic parameters or total 
inorganic phosphorus, except as specified in (d) and (e) below, 
which will not cause detectable increases from the existing 
water quality outside of a mixing zone designated by the de­
partment; 

(d) Changes in the concentration of nitrogen in ground 
water which will not impair existing or anticipated beneficial 
uses, where water quality protection practices approved by the 
department have been fully implemented, and where the sum of 
the resulting concentrations of nitrate, nitrite, and ammonia, 
all measured as nitrogen, outside of any applicable mixing zone 
designated by the department, will not exceed 2.50 milligrams 
per liter, as long as such changes will not result in a 
detectable change in the nitrogen concentration in any perenni­
al surface water; 

(e) Changes in concentration of total inorganic phospho­
rus in ground water if water quality protection practices 
approved by the department have been fully implemented and if 
an evaluation of the phosphorus adsorptive capacity of the 
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soils in the area of the activity indicates that phosphorus 
will be removed for a period of fifty years prior to a dis­
charge to any surface waters; 

(f) Changes in the quality of water for any harmful 
parameter for which water quality standards have been adopted 
other than nitrogen, phosphorous, and carcinogenic, bioconcen­
trating, or toxic parameters, in either surface or ground 
water, if the changes outside of a mixing zone designated by 
the department are less than 10% of the applicable standard and 
the existing water quality level is less than 40% of the 
standard; 

(g) Changes in the quality of water for any parameter for 
which there are only narrative water quality standards if the 
changes will not have a measurable effect on any existing or 
anticipated use or cause measurable changes in aquatic life or 
ecological integrity. 

(2) Notwithstanding compliance with the criteria of (l) 
above, the department may determine that the change in water 
quality resulting from an activity which meets the criteria in 
(1) above is degradation based upon the following: 

(a) cumulative impacts or synergistic effects; 
(b) secondary byproducts of decomposition or chemical 

transformation; 

or 

(c) substantive information derived from public input; 
(d) changes in flow; 
(e) changes in the loading of parameters; 
(f) new information regarding the effects of a parameter; 

(g) any other information deemed relevant by the de­
partment and that relates to the criteria in (1) above. 

(3) The department may determine that a change in water 
quality resulting from an activity or category of activities is 
not significant based on information submitted by an applicant 
that demonstrates conformance with the guidance found in 
75-5-301 (5) (c), MCA. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE VIII CATEGORIES OF ACTIVITIES THAT CAUSE NONSIGNIFI­
CANT CHANGES IN WATER QUALITY (1) The following categories or 
classes of activities have been determined by the department to 
cause changes in water quality that are nonsignificant due to 
their low potential for harm to human health or the environment 
and their conformance with the guidance found in 
75-5-301(5) (c), MCA: 

(a) Activities which are nonpoint sources of pollution on 
land where reasonable land, soil, and water conservation 
practices are applied and existing and anticipated beneficial 
uses will be fully protected; 

(b) Use of agricultural chemicals in accordance with a 
specific agrichemical management plan promulgated under 
80-15-212, MCA, if applicable, or in accordance with a u.s. EPA 
approved label and where existing and anticipated uses will be 
fully protected; 

(c) Changes in existing water quality resulting from ~n 
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emergency or remedial activity that is designed to protect 
public health or the environment and is approved, authorized, 
or required by the department; 

(d) Use of drilling fluids, sealants, additives, disin­
fectants and rehabilitation chemicals in water well or moni­
toring well drilling, development, or abandonment, if used 
according to department-approved water quality protection 
practices (ARM 16.21.601, et seq. and ARM 16.21.801, et seq.); 

(e) Short-term changes in existing water quality which 
last less than 60 days resulting from activities authorized by 
the department pursuant to 75-5-308, MCA; 

(f) Domestic sewage treatment systems which discharge to 
ground water and which are designed, constructed, and operated 
in accordance with applicable department standards (ARM 
16.16.302, 16.16.304, and/or 16.20.401); and where the result­
ing concentration, outside of any applicable mixing zones 
designated by the department, will not exceed 2.50 mg/1 
(nitrogen compounds measured as nitrogen) as long as the 
changes caused by such systems will not result in a detectable 
change in the nitrogen concentration in any perennial surface 
water; 

(g) Domestic sewage treatment systems in areas in which 
the existing nitrogen concentration in ground water is over 
2.50 mgjl; which discharge to ground water an effluent with 
nitrogen concentrations no greater than 30 mg/1 or at least 50% 
nitrogen removal from the raw state; and where the resulting 
concentration, outside of any applicable mixing zone designated 
by the department, will not exceed 5.00 mg/1 (nitrogen com­
pounds measured as nitrogen), as long as the changes caused by 
such systems will not result in a detectable change in the 
nitrogen concentration in any perennial surface water; 

(h) Land application of animal waste, domestic septage, 
or waste from public sewage treatment systems or other wastes 
containing nutrients where wastes are land applied in a 
beneficial manner, application rates are based on a complete 
agronomic uptake of applied nutrients and other parameters will 
not cause degradation; 

(i) Incidental leakage of water or wastewater from 
sources utilizing best practicable control technology designed 
and constructed in accordance with ARM 16.20.401-405; 

( j) Discharges of water from monitoring well or water 
well tests, hydrostatic pressure and leakage tests, or wastewa­
ter from the disinfection or flushing of water mains and 
storage reservoirs conducted in accordance with department 
approved water quality protection practices; 

(k) Oil and gas drilling activities performed in accor­
dance with ARM 36.22.101, et seq.; 

(1) Short-term changes in existing water quality result­
ing from ordinary and everyday activities of humans or domesti­
cated animals, including but not limited to recreational 
activities such as boating, hiking, fishing, wading, swimming 
and camping, fording of streams or other bodies of water by 
vehicular or other means, and drinking from or crossing of 
streams or other bodies of water by livestock and other 
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domesticated animals; 
(m) Coal and uranium prospecting performed in accordance 

with ARM 26.4.1001, et seq. 
(2) No application need be made to the department for a 

determination of whether a water quality change is nonsignifi­
cant if the activity causing the change is listed in (1) above. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

RULE IX IMPLEMENTATION OF WATER QUALITY PROTECTION PRAC­
TICES 

(1) The owner of a new or increased source for which no water 
quality protection practices are approved by the department 
must design and submit a viable plan for implementation of the 
necessary water quality protection practices for department 
review, modification, and approval prior to implementation. 
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA 

3. Rules 16.20.701 through 16.20.705, which can be found 
on pages 16-973 through 16-979 of the Administrative Rules of 
Montana, are proposed to be repealed because they are being 
completely replaced by the proposed new rules contained in this 
notice. 

AUTH: 75-5-201, MCA 
IMP: 75-5-303, 75-5-401 
4. The proposed rules establish criteria and procedures 

for decisions by the department regarding implementation of the 
state's nondegradation policy and are undertaken in response to 
actions taken by the 1993 Legislature (Senate Bill 401). The 
rules contain guidance for determining which activities result 
in nonsignificant changes in water quality such that those 
activities will not be subject to the requirements established 
under 75-5-303, MCA. In addition, the proposed rules establish 
procedures and criteria for department review and decision­
making relating to authorizations to degrade state waters, 
including a determination of important economic and social 
development and provision of procedures for appealing agency deci­
sions. 

These proposed rules are necessary to respond to action 
taken by the 1993 Legislature, which authorized rules imple­
menting the 1993 session's amendments to the nondegradation 
policy and expressly required the adoption of objective 
criteria and guidelines for agency actions either granting or 
denying permission to degrade state waters. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Board of Health 
and Environmental sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than December 22, 1993. 

6. W.o. Hutchison has been designated to preside over and 
conduct the hearing. 
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RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

/ 

Certified to the Secretary of State November 15. 1993 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.20.603, 616-624, and 
641, concerning surface water 
quality standards 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 16.20.603, 
16.20.616-624, AND 

16.20.641 

(Water Quality) 

1. on December 17, 1993, at a:oo a.m, or as soon 
thereafter as it may be heard, the board will hold a public 
hearing in Room C209 of the Cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the amendment of the above-cap­
tioned rules. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined) : 

16.20.603 DEFINITIONS In this subchapter the following 
terms have the meanings indicated below and are supplemental to 
the definitions given in section 75-5-103, MCA: 

(1) Remains the same. 
ll.l "Bioconcentrating parameters" means the parameters 

listed in department circular WOB-7 which have a bioconcentra­
tion factor greater than 300. 

(3 l "Carcinogenic parameters" means the parameters 
categorized as carcinogens in department circular WOB-7. 

(2)-(9) Remain the same but are renumbered (4)-(11). 
(HI) nGela Beelt le·,•ele" l!leaAe the freehl,<ater ae~o~Ee elf 

ehreAie levels er the le•;els fer water etl'lEl fish inl!j'estiel'l that 
are listea il'l ti!"EiaEe n .. unber 'l?ve (5/1/87) ef Quality Criteria 
fer Water 1986 (EPA 449/5 86 991), Gala Beale levels are usee! 
threu~Jhe~o~t this sueehapter te EietermiAe the maMil!l~o~m allewable 
eel'leentratiol'ls ef texie o¥ aeleterieus substal'lees. 

till "Harmful parameters" means parameters listed as 
harmful in department circular WOB-7. 

(11)-(24) Remain the same, but are renumbered (13)-(26). 
~lll.l "Toxic er aeleterie~:~e substanees parameters" 

means those s~bs~al'lees lis~ea parameters listed as toxins in 
Quality Criteria fer Hate!" 1986 (EPA 419/5 86 991, the "Cele 
Beelt") aRii trp!late }htmliler '!?We (5/1/87) ef tl!e Cela Beelt, fer 
olhiel\ limits are flat listea iR M'.M 16a29.G16 threuEJa 16,29.64' 
department circular WQB-7, 

(26)-(27) Remain the same, but are renumbered (28)-(29). 
-R-a-7-(l.Ql The board hereby adopts and incorporates by 
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reference aereiH Q~o~alit} Criteria ter llater 1986 {EiP.", 448/5 86 
001, the "Gela. Beelt") aHEl. UI'!El.ate N'ti!ltber 'l've (5/1/87) sf the 
Gala Beslt de];!artment circular WOB-7, entitled "Montana Numeri­
cal Water Quality standards" 11993 edition), which sets ferth 
l•'ater Eftlality levels ~.!l establishes limits for toxic er 
aeleterie~o~s s~o~betaAees. carcinogenic. bioconcentrating. and 
other harmful 12arameters in water. Copies of this material 
circular WOB-7 may be obtained from the Water Quality Bureau, 
Department of Health and Environmental Sciences, Cogswell 
Building, Capitol Station, Helena, Montana 59620. 

-R-91-.U.U The board hereby adopts and incorporates by 
reference the department's surface water mixing zone implemen­
tation guide, which contains criteria to be used to determine 
the mixing zones appropriate to different sets of conditions. 
A copy of the implementation guide may be obtained from the 
department's Water Quality Bureau, Cogswell Building, Capitol 
Station, Helena, Montana 59620-0902 (phone: (406) 444-2406]. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.616 A-CLOSED CLASSifiCATION (1)-(2) Remain the 
same. 

(J) No person may violate the following specific water 
quality standards for waters classified A-Closed: 

(a)-(g) Remain the same. 
(h) No increases of carcinogenic, bioconcentrating ,_ toxic 

or ~her deleterieus s~o~bstaHees harmful parameters, pesticides 
and organic and inorganic materials.., including heavy metals, 
above naturally occurring concentrations, are allowed. 

(i) Remains the same. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

}6.20.617 A-1 CLASSIFICATION (1)-(2) Remain the same. 
(J) No person may violate the following specific water 

quality standards for waters classified A-1: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below 7.8 milli~£ams ~e£ liter the levels given in departme~~ 
circular WQB-7. 

(c)-(g) Remain the same. 
(h) (i) Concentrations of carcinogenic. bioconcentratina, 

toxicL or delete:t:ieus susst:al'lees harmful parameters which would 
remain in the water after conventional water treatment may not 
exceed the maximum eeHt:amiHaRt: levels set forth in tfie Y.S. EPA 
!latieHal P£imary Dl!'il'lltiH~ Water RaEJ~o~latisl'l9 ( Ul CFR Pal!t: Hl, 
7/1/86 ed.) er the U.S. EPA !lat:ieHal SeesHdary DriHJdH~ Water 
Re'JUlatieHs (49 CFR Part 143, 7/1/86 ed.). CeneeHtratieHs ef 
toJEie er aeleterislis stlbst:aHees alse may Ret e>Eeeea Geld Beale 
±e¥e+s de];!artment circular WOB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Geld Beale the maximum 
levels contained in department circular WQB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 
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(iii) When Gala Beak levels in department circular WOB-7 
are used as the basis for discharge permit limits for waters 
with a hardness of less than 20 mq/l (as CaC02), the limits for 
metals ~ will be based on a hardness of 20 mg/l. If site­
specific criteria are developed as the basis for discharge 
permit limits, using the procedures given in the Water Quality 
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel­
oped <H!'e ~ used as permit limits instead of Gala Beelc .t.ll.!l. 
levels in department circular WOB-7. 

(iv) Remains the same. 
(4) The board hereby adopts and incorporates herein by 

reference the following: 
(a) Uo6< BPA Na~ieRal Prilllel!'y 9;!'iRitiftiJ Wat.el!' R81J!!la1:ieRs, 

49 CFR Part; 1~1. 7/l/86 ea., whieh set;s fert.h feael!'al dl!'i~EJ 
vat.er s1:af!aaras/ 

(a) u.s. BPA Nat.ieRal Seeet~aary 91!'il\ltiREJ wat.er :Re!Jiila 
tieRs, 49 CF:R Part. 1~3, 7/1/86 ed., whieh set.s fert;h feaera± 
seeaReary eriRl<iREJ ;,•aeer el!'it.el!'iat 

te) Qt~ality Crit.el'ia fer Uahr 1986 (EPA 4 49/5 86 091,­
tile "Gala Beale") al'la u~aa~e N!illlber 'l'!\1e (S/1/87) ef thE! Geld 
Beale, 'o'hieh set falfUI wat.er CJ!iel hy levels tel!' texis a!!' elele 
terielis sliesta!'lees Department circular WOB-7, entitled "Montanst 
Numerical Water Quality standards" (1993 edition), which 
establishes limits for toxic, carcinogenic. bioconcentratin~ 
and other harmful parameters in water; and 

(d)-(e) Remain the same, but are relettered (b)-(c). 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

1§.20.618 8-1 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified B-1: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below 7,9 milliEJrams ~eP lit.el!' the levels given in departmen! 
circular WOJ;I-7. 

(c)-(g) Remain the same. 
(h) (i) concentrations of carcinogenic. bioconcentrating, 

toxic or aele~e~ielis el!ee•af\eee harmful pararnet~rs which would 
remain in the water after conventional water treatment may not 
exceed the maximum eeRt.amieel'l~ levels set forth in tl\e l,J, S • SPI\ 
Hatief!al Plfilfta~y orieltii'I'!J wat.er :Ra'!f'l:l:lat;ieRs ( 49 eFR Par~ 141, 
71 11 B 6 ee. ) e!' the llo s, SPA llaeieflel Seeel'!eiary aril'!lliflEJ tJater 
Re<JI!latians (49 CFR Pal!'t. 143 1 7{1/86 eeL), CeneeR~~atieiiB ef 
texie e!' elele~erial!s el!eet.anees alee may net exeeeei Gale! Beek 
~department circular WQB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Gale! Beelt the maximum 
levels specified in department circular WOB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When Gale! Beelt levels specified in department 
circular WOB-7 are used as the basis for discharge permit 
limits for waters with a hardness of less than 20 mg/l (as 
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CaC02), the limits for metals are will be based on a hardness 
of 20 mgjl. If site-specific criteria are developed as the 
basis for discharge permit limits, using the procedures given 
in the Water Quality Standards Handbook (U.S. EPA, Dec. 1983), 
the limits so developed ape may be used as permit limits in­
stead of Gale! Beelt ~ levels in department circular WQB-7. 

(iv) Remains the same. 
(3) The board hereby adopts and incorporates herein by 

reference the following: 
(a) u.s. EPl, !laeieflal P!'imal!'y 9!'ifll£iA§' llaeeJO Re§'12latiens, 

40 CFR Pare 141, 7/1/86 eEi., ._bien sees fe!'Ut feEiel!'al EiriAltil'l§' 
loaee!' staAEial!'Eis 1 

(e) u, s. EPA !laeieflal seeeAEia.;y 9.;iAkiA§' llaeel!' Re§'ula 
tieAs 1 48 GFR Pal!'t 143, 7/1/86 eEi., whiel'l sets fereh fedel!'al 
seee!'ldary dl!'iAldA§' wat.el!' el!'ieel"4it-r-

(e) Quality G!!'ieeria fer Waeel!' 1986 (EN'< 440/5 86 001, 
the "GelEI Beelt") -afld Uf!aaee llumlleJO '1'11e (5/1/87) ef the Geld 
Beol<, 11biefi se~rth 11ater Ef12elity levels fer teJtie er !.'lele 
terieus s12eetaHees Department circular WQB-7, entitled "Montana 
Numerical Water Qgality Standards" <1993 edition\, which 
establishes limits for to xis;;, CJ1!rcinogenic, bioconcentrati.n.g_,_ 
and other harmful param~u~; and 

(d)-(e) Remain the same, but are relettered (b)-(C). 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.619 B-2 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified B-2: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below 7.9 ~illi~rams f!e~ li~er frem ee~eber 1 tfireu~h Jufl~ 
A9JO eelew 6.8 milli~rams pel!' lit.er frem JuAe 2 threu§'h septem 
~the levels given in department circular WOB-7. 

(c)-(g) Remain the same. 
(h) (i) Concentrations of carcinogenic, bioconcentrating. 

toxic or deleterieHs e12bs~aftees harmful parameters which would 
remain in the water after conventional water treatment may not 
exceed the maximum eeReamiRaftt levels set forth in ~he u.s. EPA 
Hat.ieaal P:f'ima~Cy eriHltil'l§' >la'tel!' Re~ulaeiefls ( 4 8 GFR Part 141, 
7/1/86 ed.) er tae u.s. EP:, }laeieflal SeeeAelary 9FiAltifl~ Hat:er 
He§'ulatieAs (49 CFR Part 143 1 7/1/86 ed.)• GefieeRtraeieAs ef 
telfie er deleterieus sHeetaReee alse 111ay Aet. olEeeed Gala BeeJ( 
~department circular WQB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Gale! Beelt the maximum 
levels specified in department circular WQB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When GelS. Beelt levels in department circular WOB-7 
are used as the basis for discharge permit limits for waters 
with a hardness of less than 20 mg/1 (as caco2), the limits tor 
metals ~ will be based on a hardness of 20 mgjl. If site­
specific criteria are developed as the basis for discharge 
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permit limits, using the procedures given in the Water Quality 
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel­
oped ~ ~ used as permit limits instead of Ce lEi Beelt the 
levels.in department circular WOB-7. 

(lv) Rema1ns the same. -
(3) The board hereby adopts and incorporates herein by 

reference the following: 
(a) U.s. SPA Nat.ienal P!'ima:r;y B!'iflltin~ tlalset- Re!Jiilalsiefts, 

19 €FR Pal!'ls 141, 7/1/86 ea., ~o·fiieh selss ta!'lsh feae!'al aril\Jtifl~ 
l•'at.er st.aflaa!'ds 1 

(e) U, s, BPA llalsienal Seee!'lda!'y B!'il'll<ifiEJ Hat.e!' Re!Jiila 
tiefls, 19 CPR Pa!'ls 143 1 7/1/86 ea., whieh sees fa!'eh feaeral 
seeefla&l!'y el!'if\ltifi'!J '"'at.el!' e!'ilseFia 1 

(e) Qlialit.l 6l!'ilsel!'ia fer t~alset- 1986 (BPA 449/5 B6 991, 
lsf!e "Geld Beelr") and Upaalse n~o~mEie!' ~~e (5/1/87) sf ehe Gala 
Boolt, llfiiefl set. fe!'lsl!l wateF Ej''llality le•.•els fa!' eeMie a!' dele 
lsepielie Sliest.anees Department circular WOB-7. entitled "Montan<! 
Numerical water Quality Standards" 11993 edition) . which 
establishes limits for toxic. carcinogenic, bioconcentrating. 
and other harmful parameters in water; and 

(d)-(e) Remain the same, but are relettered (b)-(c). 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.620 B-3 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified B-3: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below $.9 milliO!Jrams ~er lilser the levels specified in depart­
ment circular woa-7. 

(c)-(g) Remain the same. 
(h) (i) Concentrations of carcinogenic. bioconcentrating. 

toxic_._ or delet.erialiB Slil!lst.a!'leee other harmful parameters which 
would remain in the water after conventional water treatment 
may not exceed the maximum eefllsaminaHls levels set forth in lsfte 
V. 6. EP,\ llat.iel'lal Primary 9rinldH~ llateF Re'!flilat.iaf\s ( 4 9 CFR 
PaJOt 141, 7/1/86 ea.) er the u.s, Eft.'• !latieflal Seeefldaz-y !lFil\lt 
ifl~ liaise!' ReO!JiilaeieHs (49 6FR Part. 143 1 7/1/86 etL). 6efl 
eentratiens at lseMie er Eielet.erieliB SliEist.aHees alee may fiSt 
eleeeeEi GelEi Beelt le.els department circular WOB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Gelel Beelt the maximum 
levels specified in department circular WOB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When Geld Beelt levels contained in department 
circular WOB-7 are used as the basis for discharge permit 
limits for waters with a hardness of less than 20 mg/1 (as 
caco2), the limits for metals~ will be based on a hardness 
of 20 rngjl. If site-specific criteria are developed as the 
basis for discharge permit limits, using the procedures given 
in the Water Quality standards Handbook (U.S. EPA, Dec. 1983), 
the limits so developed ~ !!li!..Y..J2.g used as permit limits 
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instead of Gela Bee]! the levels specified in department 
circular WOB-7. 

(iv) Remains the same. 
(J) The board hereby adopts and incorporates herein by 

reference the following: 
(a) y, S. EPA tla'6ieRal Primary flriRitii'IEJ l~at.er ReEJ~latiefls, 

~Q CFR Pat''!; 141, 7/1/86 eao, '"'fiiefi se'6e fertfi federal ariR!ti119 
· .. ·ater staf!aards; 

(e) YdL EPA llatieflal seeel'ldar~ BFifllEinOJ llater Re~J~la 
tiens, 49 cFR Part 143, 7/1/86 ea., whiefi sets fertfi feaet'al 
seeeflaary aFiflllil'I'!J uatel' el'itiezoia 1 

(e) e~ali'6} GFitel'ia fer llater 1986 (EPA 449/5 86 991, 
tfie "Gela Beelt"J ami Upaat:e ll\lmlaeE 'i'~1e (5/1/87) ef the Gelei 
Beelt, ·.,fiieh set fe!'tlt watel' q~ality le'>'ele fer teuie er dele 
terieHe 5\ibstaf!eer:t Deeartment cil:cular woa-7 I entitled "Montana 
Numerical Water Quality Standards" 11993 edition), which 
establishes limits for toxic, carcinogenic. bioconcentrating, 
and other harmful earameters in water; and 

(d)-(e) Remain the same, but are relettered (b)-(c). 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.621 C-1 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified C-1: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below 7.9 milli~rams ~er liter the levels given in department 
circular WOB-7. 

(c)-(g) Remain the same. 
(h) (i) Concentrations of carcinogenic. bioconcentrating. 

toxic~ or aele'Eeria~s s~estaftees harmful parameters may not 
exceed levels which render the waters harmful, detrimental or 
injurious to public health. concentrations of toxic er 
aeletoe:ria~s sues'6aflees earameters also may not exceed Gala Beelc 
the levels specified in department circular WOB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Geld Baalt the maximum 
levels seecified in department circular WOB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When Gala Beelc levels in department circular WOB-7 
are used as the basis for discharge permit limits for waters 
with a hardness of less than 20 mg/1 (as caco,), the limits for 
metals ~ will be based on a hardness of 20 mg;l. If site­
specific criteria are developed as the basis for discharge 
permit limits, using the procedures given in the Water Quality 
standards Handbook (U.S. EPA, Dec. 1983), the limits so devel­
oped~~ used as permit limits instead of Cela Beelt ~ 
levels in department circular WOB-7. 

(iv) Remains the same. 
(J) The board hereby adopts and incorporates ~ by 

reference the following: 
(a) QHality Criteria fe~ Water 19B6 (BPA 149/5 SG 001, 
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tfle "GelEi Beelt") aft~ l:lptiate fllf!H!er 'l'· .. ·e (Sfl/87) ef tfle Geld 
Beelt, 11fliea set fertli water Efl!ality levels fer teKie er dele 
te!'iel!s sl!estaflees Department circular WOB-7, entitled "Montana 
Numerical Water Quality Standards" (1993 edition>, which 
establishes limits for toxic. carcinogenic. bioconcentrating. 
and other harmful parameters in water; and 

(b)-(c) Remain the same. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.622 C-2 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified C-2: 
(a)-(g) Remain the same. 
(h) (i) Concentrations of carcinogenic. bioconcentrating~ 

toxic.,_ or deleteriel!e sv.llle'bafteee harmful parameters may not 
exceed levels which render the waters harmful, detrimental or 
injurious to public health. concentrations of toxic eF 

eielete!'ielis sv.lllstaflees parameters also may not exceed Gals BealE 
~ levels specified in department circular WOB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed Geld Seek the maximum 
levels specified in department circular WOB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When Gelei Beale levels in department circular WOB-7 
are used as the basis for discharge permit limits for waters 
with a hardness of less than 20 mgjl (as cac02), the limits for 
metals a!'e will be based on a hardness of 20 mgfl. If site­
specific criteria are developed as the basis for discharge 
permit limits, using the procedures given in the Water Quality 
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel­
oped a!'e may be used as permit limits instead of Geld Beelt .t.l:l& 
levels specified in department circular WOB-7. 

(iv) Remains the same. 
(3) The board hereby adopts and incorporates ~ by 

reference the following: 
(a) Q~o~ali1sy Cl!'i1seria tar lilater 1986 (EPA 448/5 86 891, 

tfle "Geld Beale") aRd ll'ptiat.e UI:IIIIBel!' 'i'We (5/1/87) ef 1she Gale 
Beelt, ofliea see fe1'1sh watel!' fli!Blit.y leYels fer t.aKie er dele 
te!'ielfs e~:~eetal'leee Department circular WOB-7. entitled "Montana 
Numerical water Quality standards" Cl993 edition>, which 
establishes limits for toxic. carcinogenic, bioconcentrating, 
and other harmful parameters in water; and 

(b)-(c) Remain the same. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.623 I CLASSIFIGATIQN (1} Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified I: 
(a)-(g) Remain the same. 
(h) (i) No discharges of toxic.._ er eleleterie~:~s el!estaAees 

carcinogenic. or harmful parameters may commence or continue 
which lower or are likely to lower the overall water quality of 
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these waters. 
(ii) Remains the same. 
(iii) Beneficial uses are considered supported when the 

concentrations of toxic~ e~ dele~e~ia~s a~eseaaees garcinogen­
ic, or harmful parameters in these waters do not exceed Ge±d 
Bee* ~ levels specifed in department circular WOB-7 when 
stream flows equal or exceed the flows specified in ARM 
16.20.631(4) or, alternatively, for aquatic life when the con­
centrations do not exceed site-specific criteria developed 
using the procedures given in the water Quality standards Hand­
book (U.S. EPA, Dec. 1983). 

( i v) Limits for toxic~ e~ Eieleeerietts suestaflees 
carcinogenic. or harmful parameters in new discharge permits 
issued pursuant to the MPDES rules (ARM Title 16, chapter 20, 
subchapter 9) are the larger of either Gala BeelE ~ levels 
specified in department circular WOB-7 or one-half of the mean 
in-stream concentrations immediately upstream of the discharge 
point. 

(3) The board hereby adopts and incorporates ~ by 
reference the following: 

(a) .:!~ali~y Cri~e~ia fa~ lla~el!' 1986 (EPA HS/5 86 991, 
the "GelEi Beelt") aaa UpEiat:e Numee~ T•··e (5/1/87) ef tfle GelEi 
Beelt, ;,fliea set feFtl\ wat~lity le~f~~ 
t.e'l!'ieus s'desta!'lees Department circular WOB-7. entitled "Montana 
Numerical Water Quality Standards" (1993 edition), which 
establishes limits for toxic. carcinogenic, bioconcentrating, 
and other harmful parameters in water; and 

(h)-(c) Remain the same., 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

!6.20.624 C-3 CLASSIFICATION (1) Remains the same. 
(2) No person may violate the following specific water 

quality standards for waters classified C-3: 
(a) Remains the same. 
(b) Dissolved oxygen concentration must not be reduced 

below s.e milli~l!'ams pe~ lit.e~ the levels specified in depart­
ment circular WOB-7. 

(c)-(g) Remain the same, 
(h) (i) Concentrations of carcinogenic, bioconcentrating, 

toxic~ or Eielete~ie~e e'destaaeee harmful parameters which would 
remain in the water after conventional water treatment may not 
exceed the maximum eea~allliaaat levels set forth in ~fie !la~ieaal 
P'l!'imary Bl!'ialtiHIJ Water :Re!J'dlat:ieHs ( 49 CFR Pa~~ 141), 7/1/86 
eEl. Ceneeat~a~iefls ef t.eMie er EieleterieHs e'destaaees alse may 
net eJeeeeEi Gala Beale le·rels department circular WOB-7. 

(ii) Dischargers issued permits under ARM Title 16, chap­
ter 20, subchapter 9, shall conform with ARM Title 16, chapter 
20, subchapter 7, the nondegradation rules, and may not cause 
receiving water concentrations to exceed GelEi Beelt the maximum 
levels specified in department circular WQB-7 when stream flows 
equal or exceed the design flows specified in ARM 16.20.631(4). 

(iii) When GelEl Beelt levels in department circular WOB-7 
are used as the basis for discharge-permit limits for waters 
'.<ith a hardness of less than 20 mgjl (as caco3), the limits for 
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metals are will be based on a hardness of 20 mg/1. If site­
specific criteria are developed as the basis for discharge­
permit limits, using the procedures given in the Water Quality 
Standards Handbook (U.s. EPA, Dec. 1983), the limits so 
developed~~ used as permit limits instead of GelEI BeelE 
the levels specified in department circular WOB-7. 

(iv) Remains the same. 
(3) The board hereby adopts and incorporates ~ by 

reference the following: 
(a) I], G. :SPA !laeiel'lal Primary 9l!'il'lltil'l~ WaGe!' Re<JUlatiei'IS, 

40 CFR Pat-e 141, 7/l/Bf. eEI. 1 l<'fiiefi sets !'el!'tfi feEleral dril'llli'A'!f 
~er seai'!Ela!'Elet 

(b) Quality C!'iteria fa!' l~tel!' 1986 (:SPA 449/5 86 9917 
efle "CalEI Beak") aftEI l;lpElate Nu111ee!' 'l'k·e (5/l/87) ef tae Geld 
Beelt, waieA. set fertfi water EJUality le~·els far telfie eF Elele 
terielis substal'lees Department circular WOB-7, entitled "Montana 
Numerical Water Quality standards" 11993 edition), which 
establishes limits for toxic. carcinogenic. bioconcentrating~ 
and other harmful parameters in water; and 

(c)- (d) Remain the same, but are relettered (b)- (c). 
AUTH: 7~-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.641 RADIOLOGICAL CRITERIA (1) No person may cause 
radioactive materials in surface waters to exceed the levels 
specified in department circular WQB-7.+ 

(a) Be presel'lt ift afty EURtlUftt ,,aiea ~efleees failure i·l'l 
al'ly ease to a~ply all ael'ltrels 11hiell aFe physieally feasible·," 

(a) Slteeea a eeHael'ltFatiel'l a£ 5 pCi/L ef tetal Radililll ~~ 
13h1s RaeliuRI 2281 

(e) Sueeea a eeReefttl!'atiel'l ef B pCi/L of tatal St~eAtium 

(a) Be p!'aseHt ift tile ~.·ate!' el!' ift seaillleftts ift al!leul'lts 
;;fiiefl eeula eause hal'i!lful aeeUIIIulatieRs ef rad.ieaet:i·~ity il'l 
13laHts, ~JilEilife, steelt e!' a~uatie life 1 

(e) Eueeed. tA.e :l'adiele<Jieal li111its es1;ablisA.ed. ifl tl'le 
U. G. EPA llatiel'lal Prillla!'y 9!'il'lltil'l'J \late~ Re<JulatieftS ( 4 0 CFR 
Pa~t l41, 7/l/86 ea.), 

(2) The board hereby adopts and incorporates ~ by 
reference u, G. EPA Natieftal Primal'y D£iHliifl'J !late£ Re<J~o~latiefls, 
40 CFR Pat"t 141, 7/l/B6 eEl. department circular WOB-7, entitled 
"Montana Numerical Water Quality Standards" 11993 edition), 
which sets iertA. fed.e;ral d.:l'iRltii'IOIJ establishes limits for toxic, 
carcinogenic, bioconcentratinq, and other harmful parameters in 
water staftaards. Copies of this mateFial the circular may be 
obtained from the Water Quality Bureau, Department of Health 
and Environmental Sciences, Cogswell Building, capitol Station, 
Helena, Montana 59620. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

4. The board is proposing these amendments to the rules 
in order to update the water quality standards in order to 
bring them into compliance with federal requirements (thereby 
ensuring the state is the primary enforcer of water quality 
standards within Montana), make them more understandable, and 
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coordinate them with the proposed changes in the nondegration 
rules. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Board of Health 
and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than December 22, 1993. 

6. W.O. Hutchison has been designated to preside over 
and conduct the hearing. 

BY: 
ROBERT J. ·ROBINSON,' Diector 
Department of Health and 
Environmental sciences 

Certified to the Secretary of State November 15, 1993. 
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE 
OF THE STATE OF MONTANA 

In the matter of 
the amendment, repeal 
and adoption of 
procedural rules. 

TO: All Interested Persons. 

1. on January 10, 1994, 
Compensation Judge proposes to 
procedural rules of the court. 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 
ARM 24.5.301, 24.5.302, 
24.5.303, 24.5.308, 24.5.309, 
24.5.310, 24.5.311, 24.5.316 
24.5.317, 24.5.318, 24.5.326, 
24.5.334, 24.5.343, and 
24.5.344, REPEAL OF RULE ARM 
24.5.304 and PROPOSED 
ADOPTION OF NEW RULE I. NO 
PUBLIC HEARING CONTEMPLATED. 

the Office of the workers' 
amend, repeal and adopt new 

2. The proposed rules to be amended provide as follows: 

?4.5.301 PETITION FOR TRIAL (1) (a) through (e) Same. 
(f) a statement that the petitioner has freely exchanged 

all available pertinent medical records with the Elefel'ldel\t 
respondent pursuant to ARM 24.5.317 and will continue to do so; 

(~) ~ae idel'l1!ity ef t-Ile atterl'ley represefl1!il'l~ the pet.itier. 
er, if aft,, il'lel~dift! the at.terHey's l'!ame 1 address aftd telepl!eAe 
ftYmeer m~s~ appear il'l ~he ~pper lett haHEI eerfter ef the first 
~ 

(ftg,) a list of iftEii•,•id~ale ""'he are petitioner's potential 
witnesses, fer the petitiel'ler and a ~ summary of the subjec~ 
matter of their anticipated testimony iftferllla~iel'l ltft9'"'" by eaeh 
ii'IEiivid~al; 

(~hl Language remains the same. 
(~i) Language remains the same. 
(2) Alternative pleading is permissible. 
(i!-1) There is no filing fee. Petitions and all other 

materials are to be filed with the Clerk of Court at 46 lleFth 
Last €l!aHee G~leh, 1625 11th Avenue. P.O. Box 537, Helena, 
Montana 59624=2§12. The party should file an original and five 
copies of the petition and should indicate the names and 
addresses of all adverse parties to be served. 'l?he ele!"IE 1;ill 
iss~e a Feeei~e fer eaeh eee~mefte filed. Failure to comply with 
subsections (1) and (i!-;l) of this rule will result in the 
document being returned to the petitioner. 
AYIH: Sec. 2-4-201, MCA !Mf: Sec. 2-4-201, 39-71-2901, MCA 

24.5.302 RESPONSE TO PETITION (1) Within ~ lQ days 
after the service of a petition, aft Ell'lewer response shall be 
served upon the petitioner and filed with the court by the 
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Eiefeaaaf!t. tespondent. loffi4eft The response shall include the 
following information: 

(a) a short, plain statement of the aefenaaat.' s respon­
dent's contentions; 

(b) a statement of those facts which respondent believes to 
be uncontested ; 

(es;) a list of iaaiviatJals ·.·A;e are respondent's potential 
witnesses far the Eiefeftaaftt and a ~ summary of the subject 
matter of their anticipated testimony il'lfB:t'JftatieFI lEftS'•'FI by each 
iAah iatJal; 

(eg) a list of written documents relating to the claim which 
may be introduced as evidence by the aefeAEiant respondent. ; and 

lftl. a statement that the respondent has exchanged all 
available pertinent medical records with the petitionerJl.lrr.~uant 
tQ ARM 24.5.317 and will continue to do so. 
AUTH: Sec. 2-4-201, MCA lH£: Sec. 2-4-201, 39-71-2901, MCA 

24.5.303 SER~ICE__M_D COMPUTATION OF 'U!i!;; (1) The court 
will serve the furnished copies of the petition upon adverse 
parties and others, as designated in the petitioner's instruc­
tions, by mailing th,em at Helena, Montana, with first class 
postage prepaid. If the respondent uniess t~~it.ieAer ·~ 
eefeaaa!'lt is an unrepresented claimant or anyone other than_an 
insurer. then iH .,,hieS. e'<'ent. the petition ~ w4-±-± be mailed 
te s"'eh elai111a.<>t by certified mail with return recP.ipt request­
ed. Where· s"!rvice i~ made bY ce_Ij:if ied__ms_iLi3nd . .1L§_i.gned_r_e_t_\!l;"Tl 
receipt is not reqei ve_g__by the. court wi th;i,JL-14 d~y:<;~ll~L-~.Q.\J.~t 
may order the petitioner to~~~tit.ion in __ ,9_Q.QQL'Q~!l."-"' 
with Rule 41Bl M. R. Civ. P. The petitioner is responsible for 
providing correct names and addresses of all parties to be 
served. · 

(2) Same. 
(3) Whenever a party has the right or is required to do 

some act within a prescribed period of time after the service of 
a notice or other paper upon ~ the party and the notice or 
paper is served by mail, t.ft:t'ee 2 days shall be added to the 
prescribed period. 

1il In computing the time for any response as provided fQt 
in these rules, week~nds and holidays shall be included. If a 
deadline falls on a weekend or holiday the dead_lin!L.!lL!be next 
work day. 

(+~) Language remains the same. 
(S) All pleaEiif!~s aAa aee~111eat.s !ilea with the eeH:t't shall 

ee typew~:"ittel'l a:t' le'ljiilly f3:t'ifltea en ei§Rt. and a!'le AaH --by 
elevef! ineb 13ape~. 

(6) and (a) Same. 
(b) If the original document is not received within ~e 

l days of receipt of the fax, the fax is stricken from the 
record as if never filed. 

(c) Same. 
( 7) Every pleading, motion, or other paper of a party 

represented by an attorney shall be signed by at least one 
attorney of record in his/her individual name, whose address 
shall be stated. A party who is not represented by an attorney 
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shall sign ~ the pleading, motion, or other paper and state 
his~ address. Except when otherwise specifically provided by 
rule or statute, pleadings need not be verified or accompanied 
by affidavit. The signature of an attorney or party constitutes 
a certificate ~ that fie the attorney has read the pleading, 
motion, or other paper; that to the best of his~ knowledge, 
information, and belief formed after reasonable inquiry it is 
well grounded in fact and is warranted by existing law or good 
faith argument for the extension, modification, or reversal of 
existing law, and that it is not interposed for any improper 
purpose, such as to harass or to cause unnecessary delay or 
needless increase in the cost of litigation. If a pleading, 
motion, or other paper is not signed, it shall be stricken 
unless it is signed promptly after the omission is called to the 
attention of the pleader or movant. If a pleading, motion, or 
other paper is signed in violation of this rule, the court, upon 
motion or upon its own initiative, shall impose upon the person 
who signed it, a represented party, or both, an appropriate 
sanction, which may include an order to pay to the other party 
or parties the amount of the reasonable expenses incurred 
because of the filing of the pleading, motion, or other paper, 
including a reasonable attorney fee. 
~: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 

24.5. 308 JOJNING THIRD PARTIES ( 1) .\ t!art:y may me£ieA that 
a tl!ir!i part:y ae j eiReri iR tl!e !iiSf'l~;tte er eeAtre.,·ersy. --,"'fie 
eett:E"t may 1 fer OJeea ea~;tse shewn, t'a!JHire the thi!'a !!arty -te 
eee9me a party t9 the ais~;mte 9£ e9ft1o£9¥ersy, 9!' the e9~;~rt !!raY 
OJ!'aftt j9iftaer eft s~;~el! terms aA!i eeft!iitieAs as are Aeeessary t~ 
tlt'eteet the h•te£ests ef the euistinOJ !lartiee, inel~;~dhi<J tf\e 
iAteFest ef a Sf'lee!i~ remedy, eF the ee~;~l!'t may defly tAe meti'*'"'" 
The joinder of parties shall be governed by the considerations 
set forth in Rules 19. 20 and 21 of theM. R. Civ. P. 

(2) Unless otherwise permitted by order of the court. rt a 
motion to join a third party may must be made at aAy eime tt~ to 
29 S.aye tll!'ier te t:l!'ial. within 30 days of the filing of the 
petition. The motion shall be filed and served on all parties 
and the proposed third party aAa filed trith t:he eett!'t. Any 
party and the proposed third party te the elispttte shall have 10 
days from the date of service to file objections to the motion 
fer jeiAael!'. The court may. for good cause shown. grant ioinder 
on such terms and conditions as are necessary to protect t~tlg 
interests of the existing parties. including the interest of a 
speedy remedy. 

(3) If the joinder of a third party results in the trial 
being vacated and good cause is shown, the court may order that 
the insurance company &R alleged to be at risk at the time of 
the accident alleges a~ the elaimaRt te ee respeRsible feF his 
aisabilit:y, to pay benefits pending the trial. 'l'Aa-t Such 
insurer has a right to seek indemnity from the responsible 
insurer if it is later determined that it was not responsible. 
AUTH: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 
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;a.5.309 INTERVENTION C1l Intervention in a pending 
proceeding shall be governed by the considerations set forth in 
Rule 24 paragraphs Cal and Cbl of the M. R. Civ. P. 

f-i-t ill l\oHyelle !llay !llave ee illte!'Velle a11do lee eeRie a paFty i11 
a !llatiOeP tl\at is set fal!' tPial l;lefePe tl\e ee~o~!'l>, 1'1\e party 
mevillfJ fer i!!ter•ref!tiefl el\all sePve a eepy at the matiefl te 
intel'vefle af!Ei suppe!''eiflfJ eFief al' aHiaavit ~o~pefl all pa!'ties. 
Qnless otherwise permitted by order of the court. a motion to 
intervene must be filed within 30 days of the filing of the 
petition. The motion shall state the grounds upon which 
intervention is sought. A copy of the motion. supporting brief 
and any affidavits shall be served upon all parties. Any party 
to the dispute shall have ~ 10 days following service to file 
an answering brief. The court, in its discretion, will determine 
whether or not to allow intervention. 

(3) If intervention results in the trial being vacated and 
good cause is shown, the court may order that the insurance 
company alleged to be a~ risk at the time of the accident to~ 
benefits nendi.nq the trial. Such insur'ilr has a right to seek 
indemnity from the responsible insurer if it is later determined 
that it was not responsible. 
AYIH: Sec. 2-4-201, MCA IMf: Sec. 2-4-201, 39-71-2901, MCA 

24.5.310 TIME AND ?T,ACE OF TRIAL GENERALioY (J.) throur;h 
(3) (i) Same. 

(4) Upon rec:..,lpt of a. P"'tition regarding a dispute d-00 
meeting the requirements of these rules, the court will is$U~ a 
scheduling order f.i dng d<:-adli.n..:>s for di§covery, the filing of 
pretrial motions, preparation of a pretrial order. and other 
p:r;-etr.ial matters, setting the date of the final pretrial 
conference. and setting a trial ~e area wl\ere the a~ 
~~·4;J;e~~flatea ifl ~M-tm-+'3-T--*--tft±s 
Fule afld at a time that 1~ill allow ~ 1!1. days notice to be 
given of the trial. The court may, for good cause, hold a trial 
over to the next regular trial date in ar fer 'tl\e apea. 

(5) FeF pe't~-fer a11 iHjttry whiel\ eeem:red e!'. "r 
af'ter Jttly -:h---±-9-87, af!d as pravidea ey · la·x, tl\e siHty aays 
fle'tiee !'e~tt~~~r'th ifl ~~ ~,~319(4) dees flet ap~ly 
~t the pa!''!:ies llave--<3G~~e mediatiefl p!'eeeedifUJS !'eq~o~~ 
~p-eul is filed frem a fiflal departll\efH; 
al!'Eier, 

(6) Fellewiflq tl\e eempletian af the meaiatien ppaeee~:~res by 
the Eiej9artme~~afla ina\lst!'y al'ta tlpel't the taltiflfJ of--arl 
appeal fl!'el!l a fi11al depa~ eFaa!', all time deaeililles te 
e&mply wit!\ the pl!'aeea~o~ral r~o~les af the ee~o~!'t sl\all be set b1 
tl\e ee~o~Ft efl afl iAai.i~ase easis. 
~: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 

~.Jll EMERGENCY TRIALS (1) Trials may be held by the 
court upon less than ~ 2a days notice when good cause is 
shown. Such trials shall be termed "emergency trials". Facts 
constituting the emergency must be set forth in the petition in 
sufficient detail for the court to determine whether an actual 
emergency exists. The court, on its own motion, may set a trial 
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as an emergency trial. When an emergency trial is ordered, the 
court shall give reasonable notice of the time and place for a 
pretrial conference and for the trial. 
AYXU: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 

24.5.316 MOTIONS (1) Wlo!eR a !'etit;ieR tel' tl'ial has seen 
filed, a Unless a different time is specified in these rules, 
the time for filing any motion to amend a pleading, to dismiss, 
to quash~ &f for ~ summary ruling. to compel. for ~ protec­
tive order. in limine. or for other relief shall be fixed by the 
court in a scheduling or other order. filed ift Wl'itift~ aft a~ 
eefere the date set fer !'retrial eeRfereftee, ~Rless allewea at 
a later time fel' ~eea ea~se shewR. 

ill When an appeal is taken from a final order of the 
department of labor and industry's fiflal erdel' 1 !'~l's~aAt te Affi{ 
24.5,359, unless a different time is fixed by order of the court 
any motion related to the appeal must be filed and served prior 
to the date for submission of briefs. 

(i!-3) Every motion shall be in writing and accompanied by 
Y13el!\ filiA~ a MetieR 1 ERe 111e<'in~ !'arty sRall alee fH-e a 
supporting brief. The brief may be accompanied by appropriate 
supporting documents~ gng affidavit~ 1 aRa fail~l'e Ee de so 
shall be deeMed al'l aa111issieft l>Rati tRe 111etieR is witRe~t Merit;, 
An adverse party shall file an answer brief. which also may be 
accompanied by appropriate documents and affidavits, within fta¥e 
10 days~ fellewil'l~ serviee af tihe 111etie1'1 withiR WRieh te file an 
aRS\leriAIJ Bl'ief er affiElavit, Fail~re t;e file afl aRS\Jerin<J 
srief 111a~ se ~ee~eEl afl aEl111issiefl taat ERe 111etien has merit. ~ 
l'B!'lY erief May ee filed AS later ERaR five Elays fre111 tfte dat-e 
at Sel'viee ef ERe afl:!h<er ef the asNerse party. ll'flleee et.Rer• .. iGe 
el'deres, eral ar~~llleRt. •··ill fle't lioe !'el!'mitt.eEl ~!'BR preE~ia-± 
matieRe, Within 5 days thereafter the moving party may file a 
reply brief, The filing deadlines set in this rule may be 
changed by order of the court. 

C41 Failure to file briefs may subiect the motion to 
summary ruling. failure of the moving party to file a brief 
with the motion shall be deemed an admission that the motion is 
without merit. Failure of the adverse party to timely file an 
answer brief may be deemed an admission that the motion is well 
taken. Reply briefs are optignal and failure to file a reply 
brief will not subject the motion to summary ruling. 

(5! Unless otherwise ordered, oral argument will not be 
permitted. Unless oral argument is ordered, or unless the time 
is enlarged by the court. the motion is deemed submitted at the 
expiration of any of the applicable time limits. If oral 
argument is ordered the motign will be deemed submitted at the 
close of argument unless the court orders additional briefs. in 
which case the mgtion will be deemed submitted at the time set 
for filing of the final brief, 

(~.2) An application for an extension of time for filing 
briefs or affidavits shall be made in writing but may be filed 
by fax. eR a 111etieR An application for extension may be granted 
by the court upal'l eral applieatieft without notice to the adverse 
party only upon the applicant's written certification that an 
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attempt has been made to contact the adverse party. lle,,·eve!!', " 
~henever Stieft an ex parte extension has been granted, the moving 
party shall immediately advise the adverse party of the new due 
date. Except under extraordinary circumstances, extensions of 
more than 10 days from the original due date shall not be 
granted. 

(~1) Nothing in this rule shall be construed to preclude 
the filing or presentation of motions or obiections related to 
evidentiary and other matters Arising at trial. ef aieee•re!!'y e!!' 
eviaeftee at: ally 'time, er fer SI:II!IIIIIU'Y r~:~lill'! at: Ute eellelltsiefl ef 
t:!!'ialo Sl:ll!lllla!!'y r~:~lifll! ill 'this eell'teK't refers t:e !!'l:llif\'1 sy tl'le 
'trier ef faet: t:hat: the e~:~eetaft'tial af\a e!!'edible e•ddeftee of 
reeerd permits ellly ef\e determillat:iePI ef a eeftt:estea iss1:1e or 
iee~:~es preeellt:ea te the ee~:~r't, af\d deee Re't refer te belle!'! 
l'l:llil'u!Je, whieh are IJO'•'el'fled by MIM 24.5.335, rathe!!' thaft tl'lis 
~ 

.L!U. Motions regardj ng discovery. procedure and s i.l!l.il2.t: 
pretrial ~ssues may be presented informally by t~t19ne 
conference call. The moving_p£rty shall arrange the ~qng 
for the participation of all parties. The court may ~~. 
~ hearing examiner to preside and decide the motion. Th~Lt 
may make an oral ruling or direct that the motion be presented 
in writing and briefed. Any oral order shall l:her~~~ 
confirmed by written order. 
aYIH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 

24.5.317 MEDICAL RECORDS (1) Prior to any scheduled ~rial 
and within rhe time set by the scheduling or o~~~~~_Qf_!hg 
court, the parties shall exchange all medical records in their 
possession relating to tile cl~imant' s condition, other than 
records of professional consultants who have not exam~n~Q_tBg 
claimant and who will not be witnesses at tria~qose record§ 
a party does not intend to offer into evidence. basea HpoR 
el!amif\aEieft ef tl'le elaimaftE, Failure to exchange any medica 1 
record, whether e!!' l'le't eased eft "" euaRiil'latoi-eH, by the exchange 
deadline shall preclude its use at trial, except by stipulation 
of the parties or for good cause as seE ferth ifl e~:~bseetiefl (4). 

(2) Any Party who intends to object to the authentic~Q£ 
genuineness of any medical record. q,~; to its admissibilit_y 
pursuant to Rule 803(6) Mont. R. Eyid .. shall make sucp objec~ 
tions in writing. identifying each med;Lgal record t_p which an 
objection is made and the particular objections to the record. 
The obiections shall be served upon the adverse party within 5 
business days after the deadline for the final exchange of 
medical records, or within such other time fixed by the schedul­
ing or other order of the court. Failure to object to ~ medicql 
record in the manner and within the time specified by this rY1g 
shall be deemed a waiver of any objection to the record on 
grounds of authenticity or hearsay and sllall operate as an 
admission by the party that the record is authentic and admissi­
ble pursuant to Rule 803 (61 Mont. R, Evid. Where a timely 
objection under this rule is served, the party offering a 
medical record to which the obiection is mage shall comply with 
provisigns of the Mont. R. Evict. relating to foundation and 
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hearsay. However. this rule shall have the same effect as a 
request for admission under Rule 36M. R. civ. p,, and a gartv 
who thereafter successfully offers the medical record at trial 
may agply to the court for an order reguirinq the objecting 
party to pay reasonable expenses incurred in authenticating the 
record and/or establishing its admissibility under Rule 803(6), 
Mont. R. Evid., including reasonable attorney's fees, The court 
shall award such reasonable expenses unless it finds that there 
was a good and substantial reason for the objection. Meaieel 
£eeerda sasea en an ewa111inaeien ef ~ae elai111an~ ana euehan~Jeel Ia'!' 
l;he ~arl;ies BE their at.terf!e"(9 B) the eottehan~Jc EieadliAe are 
aamissisle withelit the Aeeessit'!' ef fa\if!aat.ieA ~estilllefl'!'. l"< 
paEt~ 111ay esjeet ~e these re~e£ts beiAIJ admitted il'!te e•,oiEiel'lee 
and ~he eejeetiA'! part.y will ee alle·~eEi t.e Eieflese er sHI9flee!'la 
the a\it.her ef aA'f B\ieh EeeeEEis fer ~HEfleses ef cress ewamifla 
tien. ,.,,.. esjeet.il'!~ pal!'t.y may sHBf"eena ~he aHt.hel!' feE trial, or 
Eie~esitieA eefere er s\iaseqHent t.e t.he trial as pre~iEieEi in ARM 
24.5.322(1). 

(J) S\iesee~ien (2) a~);'!lies ef\1} te adteissieility. ,'\H 
eQther objections, such as relevance and materiality, are not 
subject to subsection (2) p!'eeeEveEi ana 111ay ae £aisea as ill any 
ethe!' preeeeEiiA'!· 

(4) MeEiieal reeeras euehaA'!eei afte!' tAe exeAal'l~e EieaElliAe 
ma) ee aEimit'eeel iflte e ;iEieAee e~l'!' H sti);'!lilateEi te B'f the 
~>ar'eies. ..,., e~ t.he la'!'ill'! ef the );'!f:e~el' fe\indatien e~· the 
prepenent ef the teeera. Upen preper metien aflEi fer '!Sea ea~se 
'31'\ewn, t.he eeliEt, in its Eliseret.ieA 111a'!' permit a peat tria1~ 
ElepeeitieA lillder 'ehie seet.ieA. 
AUifi: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 

24.5.318 PRETRIAL CONFERENCE AND ORDER (1) A final pre­
trial conference shall precede every trial unless otherwise 
ordered by the court. 

(2) Same. 
(3) In the discretion of the court in appropriate cir­

cumstances, a pretrial conference may be conducted by a tele­
phone conference call. At the t.ime ef the eenferenee tfle ee~rt 
will rely en tfle iflfBEIIIatiefl inel\iEieEI in the petitien fer 'erial 
anel the respense te pet.it.iefl, ,\ pa£t.'t' may 5Hp);'!lemef\t its list 
ef witnesses ana eKhiei~e ~P te ~he eKehal't'!e EieaEilifle• 

( 4l At the time of the pretrial conference the parties 
shall present a final pretrial order in the form provided in 
subsection (5). In the event of a dispute as to the cgntent of 
the final pretrial order, the dispute shall be presented at the 
pretrial cgnference for resolution. 

(4) 9ral metiens 111ay ee made ana ar~~ed e!lirin~ the pEet.rial 
eenferenee, aAEi ···hefl a);'!prepl!'ia~e will be l:'lileEi en sy Ute l!.eaf'iREJ 
exaRtiAer, 

(5) ~he ee~rt shall Eiesi'!flate ene ef the parties te prepape 
a p!'et.f'ial erEiel!' whieh l!'eeit:ee the aetie11s talten at the preb·ia l 
eenferenee, ~l!.ese The pretrial order must be signed by all 
parties ana S\ialllitt.ee! te the eelirt fel!' apf"revaL ~he 13re tf'ial 
erEier shall Blipe£seEie all e~her pleaEiiA'!B and shall set forth 
the following: 
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(a) 
statutes 

(b) 
r1ileEi eR 

(c) 
(d) 
(e) 

court; 
(f) 

tions; 

-2~34-

s statement of jurisdiction pursuant to the appropriate 
aREi r1iles; 
a list of all pending motions ~aae B} aRy ~arty; if 
at tfie ~re trial eeRtereRee, the ais~esitieR; 
~ uncontested facts; 
~ stipulations between the parties; 
g. statement of the issues to be determined by the 

the petitioner's and EiefeREiaRt's respondent's conten-

(g) iEiaHtifieatieR ~ of all exhibits to be offered by 
a each party, including the grounds of any objections an adverse 
party may have to the admission of particular exhibits; 
EMfiieits wfiiefi are sti~1ilatea inte e¥iEieRee, shall ee attached 
te the final ~retrial ereer. 

(h) the identity of all witnesses who may be called, 
including the na~e. address, and occupation of each witness, and 
the subject mattPr of the testimony each witnes£ will be called 
to give; 

fi-)------tw~-~~y desired, e.<p-, de'!lesitiefls aRd 
iRterreqater-~Rd 

ril any unusy_al legal or E>videntiary li;sues: g_ng 
(j) ~ estimated length of trial. 
(6) Upon approval b~. court the pretrial order shall 

§Upersede all o~her pleadings and shall govern ~rial 
proceedings. Amendments to the pretrial order shall be allowed 
by either stipulation of the parties or leave of court for good 
cause shown. 

(7) Al~hibits which ~l be offered at trial shall be 
numbered consecutively usin~Bumbers and shall be prov~ded to 
the court at the time of t~trial conference. 

(B) Upon request an ear!ier preliminary pretr'.,·l conference 
may be scheduled and held to address apy discovery or other 
issues encountered by the parties. 
bYIH: Sec. 2-4-201, MCA !He: Sec. 2-4-201, 39-71-2901, MCA 

24.5.326 FAILURE TO MAKE DISCOVERY--SANCTIONS (1) If a 
party fails to respond to discovery pursuant to these rules, or 
makes evasive or incomplete responses to discovery, or objects 
to discovery, the party seeking discovery may move for an order 
compelling responses. liJpeA filiR~ 91iefi l!laeieR, 4!fie 111svif\~ ~arty 
shall alee file a slippart.iftE} b-eief a!!' affiEla•.·it aREI faiht~e to 
de 9o shall be aeel!led aR aa111iseieft taat. t.he metieR is witfie1it. 
Iller it. ..,1\ adverse ~al!'ty shall ha 1e t.eR days follawiR~ service 
of tfie Illation witfiil'l whiel\ te tile aR aH!!!!Wa!'iR~ brief or 
affida•.·it. A Fe'!llY bl'ief ~ay \lie filed ne lat.e;r tfiaR fh•e eays 
fra111 tfie Elate af sero, iee af ~e answer El:fi' the ad ••erse lla~ty, 
9Rless al!'eel!'ea 6~ the ee~•. •~al al!'~ent ~ill net se per111ittea 
iR ~etieRa ta eai!I!'Ol disee"e!!'Y• With respect to a motion to 
compel discovery, the court may impose such sanctions as it 
deems appropriate, including, but not limited to, awarding the 
prevailing party attorney fees and reasonable expenses incurred 
in obtaining the order or in opposing the motion. If the party 
shall fail to make discovery following issuance of an order 
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compelling responses, the court may order such sanctions as it 
deems required and just under the circumstances. 
AYIH: Sec. 2-4-201, MCA IH£: Sec. 2-4-201, 39-71-2901, MCA 

24.5.334 SETTLEMENT CONFERENCE (l) In its discretion, the 
court may, either on its own motion or upon request of any 
party, order a settlement conference at any time before decision 
in any case pending before the court. Such settlement confer­
ence will normally be conducted by ~he persen whe will hear tfie 
ease, aHa a hearing examiner appointed by the court or, it the 
parties agree. by an outside mediator. In the event an outside 
mediator is used. the parties shall share and pay the expense of 
hiring the mediator. The conference may be ~ in person or 
by conference telephone call at a time and place as the court 
may direct. '!'he p>o!Fpeee ef the eet'ElemeHt eeHfereHee is- te 
eHee\!ra~e aHa faeilitate 'Ehe eettlemef\'E ef aiepOoJtee aHa eeRtre 
Yereies peHaiH'!J before the eelir'6, The court may direct that the 
person with ultimate settlement authority for each party be 
present at the conference. 
AQIH: Sec. 2-4-201, MCA ~: Sec. 2-4-201, 39-71-2901, MCA 

24.5.343 ATTORNEY FEES (1) through (2) (a) Same. 
(i) a verified copy of ftis the attorney fee agreement with 

the claimant, 
(ii) and (iii) Same. 
(iv) the attorney's claim concerning his~ hourly fee. 
(b) Within 20 days. f¥ollowing the filing of a claim for 

costs and attorney fees, any party to the dispute may file an 
objection to the reasonableness of the claimed costs and fees, 
specifically identifying the objectionable portions of the claim 
and stating the reasons for the objection. General allegations 
to the effect that the award is unreasonable shall not be 
sufficient. 

(c) through (e) Same. 
AUTH: Sec, 2-4-201, MCA IMf: Sec. 2-4-201, 39-71-2901, MCA 

24.5.344 PETITION FOR NEW IRIAL AND/OR REQUEST FOR AMENDMENT 
TO FINDINGS OF FACT AND CONCLUSIONS OF LAW ( 1) through ( 3) 
Same. 

(4) If a new trial is granted, the matter will be scheduled 
for trial pursuant to ARM 24.5.310. As determined by the court, 
the matter ~ l!!!!Y be decided aeterlllil'lea e~ based on the 
testimony taken at the initial trial and at the new trial~ 
a de novo trial, After the new trial, the court will issue an 
order or findings of fact and conclusions of law and judgment 
setting forth the court's determination of the disputed issues. 
AUTH: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 

3. The proposed new rule follows: 

NEW RULE I: FORM OF PAPER PRESENTED FOR FILING (1) All 
documents filed with the court shall be typewritten or legibly 
printed on a• x 11 unnumbered. unlined paper. 
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(2l The name of the attorney. if any, representing a 
petitioner or a respondent together with telephone number and a 
complete mailing address, must appear in the upper left hand 
corner of the first page of any pleading filed with the court. 

C 3 J All documents shall be on standard quality, opaque, 
unglazed, acid-free recycled paper, and be a minimum of 2 5% 
cotton fiber content and a minimum of 50% recycled content, of 
which 10% shall be post-consumer waste. 

ill_All documents filed with the court shall be single 
spaced with double spacing between paragraphs and printed on one 
side only. 

(5) At the bottom of the second and all subsequent pages. 
the titl~tQ~_pleading_~n~ the page number must appear as a 
fqot~ 

~Lines 1 th~2_2f __ tlLq_•iaht one~alf of page 1 sha~~ 
pe left blank for tbe use of the clerk. 

l11-liQD~onf9r~~~s may not be filed without leave of 
the court .QX __ ilLth•Lili!§.\L __ QLsD __ ;mrepresented claimant, 
AUTH: Sec. 2-4-201, MCA .IMP: Sec. 2-4-201, 39-71-2901, MCA 

4. The rule as propo;::P.d to be repealed follows: 

24.5.304 ALTJ;;.EU!A..'tiVJ;;..J:.!&J'il?UIQ can be found on page 24-167 
of the Administrative Rules. 
AU'l'H: Sec. 2--4--?.01, MCA I.ME.: Sec. 2-4--201, 39--71-2901, MCA 

5- The rational" for amP.nding these rules is to place 
emphasis on the applicat!.on of t.he Rules of Evidence; to c~learly 
set forth deadlines; to expand the time between the flling of a 
petition and trial, which will enable the parties to complete 
discovery prior to a trial; to give the court sufficient time to 
rule on pretrial motions; to reference the application of the 
M.R. Civ. P in circumstances regarding joinder and intervention 
and to specifically address procedures which must be followed in 
trial preparation. The proposed new rule sets forth the format 
and requirements for pleadings and other documents which are 
filed in the court. The repeal of ARM 24.5.304 is a simpli­
fication, as the information in the rule is transferred to the 
rule regarding petitions. These changes were discussed and a 
consensus of the court's rules committee was obtained at the 
annual review. The terminology is changed in the court captions 
with the identification of claimant and insurer being deleted 
and reference made to petitioner and respondent. The rules are 
written as gender neutral. 

6. Interested parties may submit their data, views or 
arguments concerning these changes in writing to Workers' 
Compensation Court, 1625 Eleventh Avenue, P.O. Box 537, Helena, 
MT 59601-0537 on or before December 22, 1993. 

7. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the workers' Compensation court, 1625 
Eleventh Avenue, P.O. Box 537, Helena, MT 59601-0537, no later 
than December 22, 1993. 
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a. If the agency receives requests for a public hearing on 
the proposed rules from 25 persons or 10%, which ever is less, 
of the persons who are directly affected by the proposed rules, 
from the Administrative Code Committee of the legislature, or 
from a governmental subdivision or agency, or from another 
association not having less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Regis­
ter. Ten percent of those persons directly affected has been 
determined to be more than twen,ty-f,ive~ ( 

!J~1/k!Jz= ''-, -· . 

CLARICE BECK 
RULE REVIEWER 

MIKE McCARTER 
JUDGE 

CERTIFIED TO THE SECRETARY OF STATE: 

~R ~otice No. 24-5-47 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.3002 
pertaining to determination 
of eligibility for medicaid 
disability aid 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.3002 PERTAINING 
TO DETERMINATION OF 
ELIGIBILITY FOR MEDICAID 
DISABILITY AID 

1. On December 14, 1993, at 9:30a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.12.3002 pertaining to determina­
tion of eligibility for medicaid disability aid. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.3002 DETEBMINATtON OF ELIGIBILITY Subsections (1) 
through (1) (a) remain the same. 

( i) ~ 90 days for applicants on the basis of dis­
ability; and 

Subsections (1) (ii) through (1) (d) (ii) remain the same. 
C2l denials or determinations of disability madJLlnL~ 

s. social securitY administration (SSAl will be accepted by th~ 
department unless one of th~ following conditions exist: 

Cal the individual has not applied to SSA for supplementAl 
security income (SSil cash benefits. or is found ineligigle fo~ 
SSI for a reason other than a disability: 

Cb) the individya1 has applied botn to SSA for SSI and to 
the department for medicaid. but SSA has not made a disability 
determination within 90 days from the date of the individual's 
application for medicaid; or 

Ccl the individual has applied for medicaid as a non-cash 
recipient: and 

Cil alleges a disabling condition different from. or in 
addition to that considered py SSA in making its determination: 
or alleges more tnan 12 months after the most recent SSA 
determination denying disability that nis condition has changed 
or deteriorated since that SSA determination and further alleges 
a new period of disability which meets the durational require­
ments ot the Social Security Act. and has not applied to SSA for 
a determination with respect to these allegations; or 

Ciil alleges less tnan 12 months after the most recent SSA 
determination denying disability that his condition has changed 
or deteriorated since that SSA deterl!lination. alleges a new 
period of disability which meets the durational requirements of 
the Social Security Act and has applied to SSA for reconsidera­
tion or reopening of its disability decision and SSA refused to 
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consider the new allegations. 
C3l Qeterminations of disability will be made in accor­

dance with the requirements applicable to disability determina­
tions under the Supplemental security Income Program specified 
in 20 CFR. Part 416. Subpart I 11993). The department her~y 
adopts and incorporates by reference 20 CFR. part 416. Subpart 
I 11993). A qopy of these federal regulations may be ob~ 
from the Department of social and Rehabilitation Services. P.O. 
Box 4210. 111 N. sanders. Helena. Montana 59604-4210. 

14l If the department bases its disability determination 
upon the deqision made by the social security administration the 
medicaid applicant is limited to appealing the decision through 
the SSA procedures for hearing and appeals. If the department 
makes a decision of disability on its own as set forth under the 
qirqumstances stated in subsection C2l of this rule the medicaid 
applicant has a right of appeal through the department 1 s . .J.a.ll: 
hearing prgcess. 

Subsections (2) through (4) (e) remain the same in text but 
will be renumbered (5) through (6) (e). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131, 53-6-132 and 53-6-133 MCA 

3. The ''General Relief Medical" program was repealed 
(effective July 1, 1993) by passage of House Bill No. 427 during 
the 1993 session of the Montana legislature. This program was 
also known as the "State Medical" program in state-assumed 
counties or "county medical" program in counties that are not 
state-assumed. The General Relief Medical programs did not 
receive any federal funding. 

The Department of social & Rehabilitation Services also 
administers the Montana Medicaid program. The federal govern­
ment pays approximately 72% of the funding for services provided 
under the Montana medicaid program. Prior to July 1, 1993, it 
was to the state's advantage to provide quick determinations of 
medicaid eligibility. This would enable the state to provide 
medical services with federal funding under medicaid rather than 
general relief medical. Thus, the department contracted with a 
private company for determinations of disability in accordance 
with federal rules. 

The department spent approximately $175,000 during fiscal year 
1993 for determinations of medicaid disability. It was believed 
that these expenses would be less than the services that would 
otherwise be paid out of the state and county funded general 
relief programs. This incentive no longer exists now that the 
legislature has eliminated the General Relief program. 
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The vast majority of individuals applying for medicaid (based 
upon a disability) are also applying for social security or 
supplemental security income. Federal law (42 CFR 435.540) 
requires the medicaid agency to use the same definition and 
criteria far determining disability as that which is used by the 
Social Security Administration. When the department originally 
contracted for medicaid disability determinations, the social 
security Administration (SSA) was routinely taking more than 90 
days to reach an initial determination. (Federal law requires 
medicaid determinations of disability to be made within 90 
days.) Now, the initial determinations of disability by the 
social security Administration are taking 60 days or less. 
Thus, the quicker response has negated one of the reasons for 
the separate private contract. 

The omnibus Reconciliation Act (OBRA) of 1990 gave to the states 
the option of making their own determinations of medicaid 
disability rather than waiting for a determination by SSA. 
These determinations are valid until SSA has reached a "final" 
determination of disability. (A final determination is not made 
until after a hearing decision and social Security Appeals Board 
decision are rendered, if the claimant appeals the "initial" 
determination.) The department, however, has decided not to 
exercise independent authority to make disability determinations 
as permitted by OBRA. 

The legislative repeal of general relief and the quicker 
disability determinations by SSA has eliminated the need for a 
separate contractor to work with the department in making 
disability determinations independent of the initial determina­
tions made by SSA. Therefore, the department is changing its 
procedures. The department will now await the decisions made by 
SSA before making a decision on medicaid disability applica­
tions. Although this is an internal management procedure, and 
not technically required to be adopted as a rule, the department 
seeks to receive comments on this change. 

The proposed amendment to ARM 46.12. 3002 incorporates this 
change in policy which began on July 1, 1993, i.e. the date 
general relief medical was repealed. The department did not 
previously have a rule explaining the internal process for 
reviewing claims far medicaid based upon a disability. This 
policy change will not apply to applications made prior to July 
1st. This amended rule does not change the definition of a 
disability. The department still follows the required federal 
rules. 

The proposed rule amendment also extends the period far which 
the department has to make a disability determination. This is 
being changed from 60 to 90 days to coincide with the require­
ments of federal law set forth at 42 CFR 435.911. 
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The proposed rule amendment also makes several exceptions to the 
general rule which will allow the department to await the 
determinations made by SSA. These exceptions include situations 
when SSA has not made their decision within 90 days, instances 
where the applicant for medicaid has not applied for supplemen­
tal security income benefits, or situations where the applicant 
has alleged that the disabling condition has changed or 
deteriorated since SSA made its determination. These exceptions 
are being adopted in order to follow the requirements of federal 
law set forth at 42 CFR 435.541. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Department 
of social and Rehabilitation Services, P.O. Box 4210, Helena, ~ 
59604-4210, no later than December 22, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over an5 
conduct the hearing. 

---:v~ -;; '> +=. --
Director, Social and Rehabilita-

tion Services 

Certified to the secretary of State ___ N~o~v~e~m_b~e~r_l~5~-------' 1993. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of 2.43.302, 2.43.452 and 
2.~3.453 to clarify return to 
work provisions of retirement 
incentive program 

TO: All Interested Persons. 

NOTICE OF ADOPTION 
OF RULES ADMINISTERING 
THE STATE'S RETIREMENT 
INCENTIVE PROGRAM 

1. On September 16, 1993, the Public Employees' 
Retirement Board published notice of a public hearing on the 
proposed amendment to rules concerning Montana's retirement 
incentive program in the Montana Administrative Register, Issue 
number 17, starting at page 2057 and inclusive of page 2059. 

2. On October 18, 1993 at 9:00 am in the Board Meeting 
Room of the Public Employees' Retirement Division, 1712 Ninth 
Avenue, Helena, Montana, a public hearing was held pursuant to 
the August 26, 1993 notice. No oral testimony or written 
comments were received at this hearing. 

3. The following written comments were received by the 
Board: 

COMMENT: Amendment to rule 2.43.302. Add the definition 
for the term "same jurisdiction". 

RESPONSE: "Same jurisdiction" is defined in statute (19-3-
908(6) MCA and it is inappropriate to adopt definitions by rule 
which are found in statute. 

COMMENT: Amendment to rule 2.43.452(2). Suggested the 
term "employment" should be changed to "an employee". 

RESPONSE: Since "service" is the subject of the sentence, 
"employment" rather than "an employee" is correct. 

COMMENT: Amendment to rule 2. 4 3. 4 52. ( 3) . The reporting 
requirements to collect statistical data to analyze the affects 
of HB 517 will be unduly burdensome to a private employer. 

RESPONSE: "Employer" is defined in retirement statutes as 
"a governmental entity participating in a retirement system 
enumerated in 19-2-302 on behalf of its eligible employees," 
(19-2-303(18) MCA). The data collection requirements are not 
made of private employers. 

COMMENT: The record keeping requirements appear to be 
excessive and place an unfair burden on government: agencies and 
independent contractors. Agencies are unlikely to have detailed 
information concerning independent contractors or their 
employees wh~ have not worked for the reporting agency. Thls 
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will create significant record keeping requirements and many 
agencies will not have sufficient resources to handle the 
increased burden. 

RESPONSE: The record keeping requirements for employers are 
similar to those already required by statute. The additional 
information needed is only available from the agency and should 
not significantly increase the record keeping burden, since this 
information is of a one time nature and not ongoing. The agency 
is only required to report on contract employees when contracted 
services previously performed by the agency were not able to be 
performed by the agency due to staff reductions caused by the 
incentive. The agency may require this information be provided 
by contractors as part of the contract. 

4. The Board has amended the rules as proposed. 

By: 
Terr~hrow, President 
Public Em loyees' Retirement Board 

Ch~ef Legal Counsel 

Certified to the secretary of State on November 9, 1993. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules establishing 
accreditation fees for annual 
continuation of authority; 
defining "money market funds" as 
they relate to investments by farm 
mutual insurers; the amendment 
to rules to remove limitations 
on the issuance of credit life and 
credit disability insurance to 
joint debtors; the amendment of a 
rule prohibiting discrimination in 
determining eligibility for 
personal automobile insurance; the 
repeal of a rule relating to wage 
assignments; and the repeal of 
rules relating to voluntary 
payroll deductions 

To: All Interested Persons. 

NOTICE OF ADOPTION 

On September 30, 1993, the state auditor and commissioner 
of insurance of the state of Montana published notice of public 
hearing with respect to the proposed adoption of new rules 
establishing accreditation fees for annual continuation of 
authority and de£ ining ''money market funds" as they relate to 
investments by farm mutual insurers; the proposed amendment of 
rules to remove limitations on the issuance of credit life and 
credit disability insurance to joint debtors; the proposed 
amendment of a rule prohibiting discrimination in determining 
eligibility for personal automobile insurance; the proposed 
repeal of a rule relating to wage assignments; and the proposed 
repeal of rules relating to voluntary payroll deductions. The 
notice was published at page 2163 of the 1993 Montana 
Administrative Register, issue number 18. 

1. The agency has adapted the new rules I (6.6.4101) and 
II (6.6.4002) as proposed. 

2. The agency has adopted the text of new rule I 
(6.6.4101) as proposed, but has changed the catchphrase thereof 
as follows (material stricken is interlined; new matter added is 
underlined): 6.6.4101 ACCREDITATION FEES SCHEDULE 

3. The agency has amended ARM 6.6.1101, 6.6.1103 and 
6.6.3303 as proposed. 

4. The agency has repealed ARM 6.14.101 and 6.14.201 
through 6.14.208 as proposed. 

5. A public hearing on the proposed rules, rule 
amendments, and repeal of rules was held October 21, 1993. 
Three interested persons attended the nearing, one of whom spoke 
in support of proposed amendments to ARM 6.6.1101 and 6.6.1103. 
Another person contended that the proposed amendment to ARM 
6.6.3303 is not adequate to end the confusion which has been an 
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ongoing source of controversy within the automobile insurance 
_.industry. He offered some proposed rule revisions which he 

later withdrew in favor of submitting a petition at a later date 
to amend all of the rules in sub-chapter 33 of the insurance 
department's administrative rules. There were no other data, 
views, or arguments submitted, either orally or in writing. 

6. COMMENT: In contemplating how the catchphrase to ARM 
6.6.4101 would appear in the Administrative Rules of Montana, 
the agency felt that the catchphrase was too broad and did not 
anticipate the possibility of future rules establishing fees or 
fee schedules. 

7. The agency, having thoroughly considered the 
submissions received, adof>ts c:he rule:;, rule arnendmenc:s ana 
repeal of rules as proposed, but with the revised catchphrase 
for A&~ 6-6-~101. 

state Auditor and 
Commissioner of Insurance 

Certified to the Secretary of State this 15th day of 
November, 1993. 
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BEFORE THE BOARD OF CLINICAL LABORATORY SCIENCE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adootion 
of new rules pert.aining to 
clinical laboratory science 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO CLINICAL 
LABORATORY SCIENCE PRACTI­
TIONERS 

1. On September 16, 1993, the Board of Clinical 
Laboratory Science Practitioners published a notice of 
proposed adoption of rules pertaining to clinical laboratory 
science practitioners, at page 2065, 1993 Montana 
Administrative Register, issue number 17. 

2. The Board has adopted new rules I (8.13.101), II 
(8.13.201), III (8.13.202) and IV (8.13.301) exactly as 
proposed. The Board has adopted new rules V through VIII 
(8.13.302 through 8.13.305) and IX (8.13.401) as proposed but 
with the following changes: 

"8.13.302 LICENSING BY RECIPROCITY (1) will remain the 
same as proposed. 

(a) The applicant must cause his original state, 
territory or country of licensure to provide the board with 
official written verification of THE APPLICANT'S current 
licensure on an official form; and 

(b) will remain the same as proposed." 
Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-201, 37-34-

305, MCA 

"8.1.3.303 FEES 11) through (2) !dl will remain the same 
as proposed. 

(e) LICENSURE BY reciprocity fee 75.00 
If) will remain the same as proposed." 
Auth: Sec. 37-34-201, MCA; IM£, Sec. 37-34-201, MCA 

"8. 13. 3 04 RENEWAL ( 1) All clinical laboratory science 
practitioners' licenses will expire on May 1 of each year, 
commencing in the year 1995. A renewal notice will be sent by 
the board to each license holder to the last address in the 
board's files NO LATER THAN FEBRUARY 1 OF EACH YEAR. Failure 
to receive such notice shall not relieve the license holder of 
his obligation to pay renewal fees in such a manner that they 
are received by the department on or before the renewal date. 
All licensees must submit the proper renewal fee and any other 
forms or documents required by the board. 

(2) will remain the same as proposed. 
(3) ldl)' lieeflsee wne fails te !:lay renewal fees ifi stten a 

ffiafifler enat tfie~ aFe reeei•ea a, tne ae~a~tment en er eefere 
tne renewal date shal' pa~ a laee Fefle~al fee. An~ persen 
failing te refle~ a license ~ithin 45 aa)s ef the -~iraeien 
aaee will ee eensiaerea te fia•e ferfeie_a tne lieense. IF A 
LICENSE FEE IS RECEIVED BY THE DEPARTMENT AFTER THE RENEWAL 
DATE, THE LICENSEE SHALL PAY A LATE RENEWAL FEE. ANY PERSON 
FAILING TO RENEW A LICENSE WITHIN 45 DAYS OF THE EXPIRATION 
~ATE WILL BE CONSIDERED TO HAVE FORFEITED HIS OR HER LICENSE. 
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Thereafter, the individual shall be treated as a new applicant 
for licensure, and shall be required to comply with all 
statutes and rules relating to new applicants for a license." 

Auth: Sec. 37·34-201, MCA: IMP, Sec. 37-34·305, MCA 

"8.1).305 MINIMUM STANDARDS FOR LICENSURE (1) will 
remain the same as proposed. 

(al Applicants for a license as a clinical laboratory 
scientist must have graduated from an accredited college or 
university with a baccalaureate degree with at least 36 
semester or 54 quarter hours in the physical and biological 
sciences. The applicant must also have passed a generalists 
examination offered by e.:.tfier tfie PICA (HatieHal ee!!'~~Hffi 
a~CfiCf fer meeiieal laberaeery perseHHCll or tfie ASCP (Americafl 
society ef el~al patfiele~istsl A NATIONAL CERTIFYING BODY 
FOR CLINICAL LABORATORY SCIENTISTS. 

(b) Applicants for a license as a clinical laboratory 
specialist must have graduated from an accredited college ur 
university with a baccalaureate degree with at least 36 
semester or 54 quarter hours in the physical and biological 
sciences. The applicant must also have passed a specialist 
examination offered by eitl'l_r tfie l!CA (Ratienal cereifieat-i-<'m 
a gene) fer medi-cal laheratery·-~nel l , ,;scr (1\!fte!!ieaR 
seeiety ef clinical patfiele"fi-s~~<c-he Am~ (American s~-ety 
of miereeielegists) A NATIONAL CERTIFYING BODY FOR CLINICAL 
LABORATORY SPECIALISTS. The following are areas of clinical 
laboratory science for which the board will grant a 
specialist's license: 

(i) through (vi) will remain the same as proposed. 
(ci Applicants for a license as a clinical laboratory 

technician must have graduated with an associate degree or 
possess 60 semester or 90 quarter hours in a science-related 
discipline, or completed a military medical laboratory 
training program of at least 12 months in duration. The 
applicant must also have passed a technician examination 
offered by eitfier the PICA (Hatie!'lal eer~:ifieece:i:on agency fer 
meaieal laboratory personnel), ASCP (~erieecR 3eeiee) at 
el.:.nieal patfiele§'ists) , er tfie AUf (American meaieal 
teefinelo§'ists) A NATIONAL CERTIFYING BODY FOR CLINICAL 
LABORATORY SCIENCE TECHNICIANS·" 

Auth: Sec. 37-34·201, MCA; IM£, Sec. 37·34-303, MCA 

"8.13.401 UNPROFESSIONAL CONPUCT For the purpose of 
implementing the provisions of section 37-34-306, MCA, the 
board defines "unprofessional conduct" as follows: 

(1) and (2) will remain the same as proposed. 
(3) having a clinical laboratory science or related 

license denied FOR A REASON THAT WOULD BE A REASON FOR 
DISCIPLINARY ACTION AGAINST A LICENSEE IN THIS STATE. OR 
suspended, revoked, placed on probation, or voluntarily 
surrendered in another jurisdiction; 

{4) through (13) will remain the same as proposed." 
Auth: Sec. 37-34-201, MCA; IM£, Sec. 37-34·306, MCA 
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3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
follow: (Many of the comments received focus on perceived 
problems that deal with the statutes set ~orth in Title 37, 
Chapter 34, MCA. The Board has no authority to change the 
statutes as set by the legislature. Statutory issues must be 
addressed by the Legislature. Thus, those comments that 
address statutory issues at the hearing are not addressed in 
this adoption notice. Only the issues pertaining to the 
proposed rules are addressed.) 

COMMENT: Anne Weber, President of the Montana Society 
for Medical Technology, appeared and commented on the rules, 
both in writing and orally. Ms. Weber expressed concern over 
the lack of procedures in the rules for specifics on the 
grandfathering provision. Ms. Weber provided suggestions, in 
writing, for procedures that could be enacted by rule. 

Ms. Weber also made suggestions for changes in style to 
new rules V(l) (al Licensing by Reciprocity, and VII(3) 
Renewal. 

RESPONSE: The Board believes that proposed new rule IV 
adequately addresses the application process, and has 
developed a form requiring verification of employment for 
individuals seeking licensure under the grandfathering 
provision of section 37-34-304(1), MCA. Thus, the Board is 
adopting new rule IV as originally proposed. 

COMMENT: Ms. Weber suggested defining "level of 
practice" more clearly to determine which type of license will 
be issued to an individual seeking licensure. 

RESPONSE: The Board finds that the level of practice is 
adequately defined in the statute under the definitions of 
clinical laboratory scientist, clinical laboratory specialist, 
and clinical laboratory technician, found at section 37-34-
103(4), (5) & (6), MCA. Ms. Weber's suggestion that an 
individual must perform high complexity testing in order to 
qualify for licensure as a clinical laboratory scientist or 
specialist contradicts the statutory definitions which require 
that the individual perform any clinical laboratory test, 
along with other qualifications. 

With respect to Ms. Weber's suggestions on the renewal 
fee, the Board finds the current status of the fees are 
adequate as described. Rule VI clearly states that the 
original fee is $90.00, and that the renewal fee will be 
$30.00 dollars in subsequent years. The Board also notes that 
the reciprocity fee constitutes the entire fee for an 
individual seeking licensure by reciprocity. The fee is 
$75.00 dollars due to a reduced cost of processing associated 
with the reciprocity licensing. The Board has added the 
words, "licensure by" to the front of Rule VI(2) (e) as shown 
above, to better clarify this intent. 

With respect to Ms. Weber's suggestions on proposed 
changes to Rules V(l) (a) and VII(3), the Board agrees that 
such changes provide better clarification of Board intent. 
These rules have been modified in accordance with Ms. Weber's 
suggestions as shown above. 



COMMENT: Larry Goss, member of che Clinical Laboratory 
Manager's Association and supervisor of a rural hospital 
laboratory, appeared and commented on the rules, both in 
writing and orally. Mr. Goss expressed concern over the 
personnel shortage in rural settings, and requested that the 
Board consider relaxing the educational requirements for 
licensure in its rules and statutes. Mr. Goss expressed that 
he believed that federal guidelines (CLIA 88) adequately cover 
personnel qualifications without additional requirements, and 
suggested that the rural hospitals be surveyed regarding 
personnel shortages before the Board enacts licensure 
requirements. 

RESPONSE: Mr. Goss' statements focus on problems that he 
has with the statutes set forth in Title 37, Chapter 34, MCA. 
The Board has no authority to change the statute as set by the 
legislature. 

COMMENT: Larry Miller, a consultant from Spokane, 
washington for St. Johns Lutheran Hospital and Libby Clinic, 
appeared and commented on the rules orally. Mr. Miller 
expressed concern over whether an individual performing 
consulting functions would be subject to the licensure 
~equirements of the statutes and rules of the Board. Mr. 
Miller also wanted clarification on reciprocity. Mr. Miller 
suggested that reciprocity be extended to individuals who have 
been practicing in states that do not require licensure. 

RESPONSE: A consultant would be subject to licensure 
under section 37-34-103 (31 (a): Clinical Laboratory Science 
Practitioner definition. 

With respect to Mr. Miller's suggestions on reciprocity, 
reciprocity is available only to individuals who qualify under 
section 37-34-304(3), MCA. This section of the law requires 
that an individual must be licensed in another state, 
territory, or country to be eligible for reciprocity in this 
state. 

COMMENT: Brian Sanders, government liaison, laboratory 
manager, and technical consultant to small hospitals, appeared 
and commented on the rules orally. Mr. Sanders also submitted 
written testimony from Marsha Waterman of the Montana Chapter 
of the Clinical Laboratory Management Association. Mr. 
Sanders questioned whether an application fee would be 
refunded if denied. Mr. Sanders also mentioned that the Board 
should develop rules for continuing education. 

RESPONSE; The application fee would not be refunded, as 
the process of reviewing the application requires the same 
amount of time whether the individual is eventually granted or 
denied a license. With respect to Mr. Sanders' suggestion 
that the Board adopt rules for continuing education, the Board 
will develop such rules in the near future. 

CQMMENI: Chuck Brown, a lab manager from Choteau, 
Montana, expressed his concern over the costs of training for 
rural settings. Mr. Brown stated that he would like the Board 
to scrutinize continuing education credits carefully before 
enacting a rule on the topic. Mr. Brown stated that the Board 
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should consider allowing continuing education by video, with 
attendance certified by the hospital. Mr. Brown stated that 
continuing education should be set up with the rural 
hospitals' special needs in mind. 

RESPONSE: As stated above, the Board will be developing 
rules for continuing education in the near future. 

COMMENI: Mr. Brown further stated his opposition to the 
definition of immoral or unprofessional conduct as currently 
written. Mr. Brown stated his belief that conduct outside of 
the work place should not impact on the individual's license. 

RESPONSE: With respect to Mr. Brown's comments on 
unprofessional conduct, the Board believes that the rules are 
appropriate as stated. The conduct of a licensed individual 
outside of the work place may still raise concerns regarding 
his or her ability to safely practice clinical laboratory 
science. 

COMMENT: Kip Smith, Dir·ector of development for the 
Montana Primary Care Association, appeared and commented both 
in writing and orally. Mr. Smith stated that he believed that 
individuals working in rural areas should be exempt from the 
licensure requirements pursuant to section 37-34-302 (2) (gl, 
but that such exemption was not provided in the Board's 
proposed rules. Mr. Smith also stated that he wanted the 
rules to reflect that there is a grandfather provision in tlle 
statute. Mr. Smith stated his belief that this should be 
accomplished by including section 37-34-301, 37-34-302, 37-
34-304, 37-34-306-308, as part of the rules. 

Mr. Smith also questioned the fees were set on actual 
costs of the program. Mr. Smith suggested that the difference 
between the temporary and r"'ciprocity fees could be construed 
as a method of discouraging temporary licenses. Mr. Smith 
also questioned whether the Board could pro-rate the license 
fee if an individual first becomes licensed with six or less 
months left in the year. 

Mr. Smith commented on the unprofessional conduct rules. 
Mr. Smith suggested that the rule providing for unprofessional 
conduct if denied in another jurisdiction should be stricken, 
or modified to reflect that the denial must be for reasons 
that would constitute a basis for disciplinary action againsc 
a licensee. 

RESPONSE; With respect to Mr. Smith's opposition to the 
licensure requirement for clinical laboratory science, the 
Board does not have the ability to change the licensure 
requirement, which is set by statute. 

With respect to Mr. Smith's suggestion that the rules 
adopt sections of the statute, the Board is unable to 
unnecessarily repeat statutory language, pursuant to section 
2-4-305, MCA- The statutes as written are in place and are 
valid without reference in the rules. 

With respect to Mr. Smith's questions regarding fees, it 
is the Board's intent that the individual previously 
practicing on a temporary license will be required to pay the 
licensure fee upon full licensure. In addition, the Board 
notes that it is not atcempting to discourage temporary 
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licensure. The temporary fee is higher than the reciprocity 
fee because it allows the individual to practice for a period 
of 15 months, and involves greater administrative processing. 
Also, the Board is unwilling to prorate the license fee 
depending on month of application. 

With respect to Mr. Smith's concern regarding when 
renewal notices would be sent, the Board has changed Rule 
VII(1) as shown above to reflect that the renewal notice will 
be sent to licensees no later than February 1 preceding the 
May 1 renewal date. 

With respect to Mr. Smith's concern regarding 
unprofessional conduct, the Board has changed Rule IX(3) to 
reflect that denial of a license will be unprofessional 
conduct only if denied for a reason that would be a reason for 
disciplinary action against a licensee in this state. 

CQMMENI; Robert Olsen, President of the Montana Hospital 
Association, appeared and commented both in writing and 
orally. Mr. Olsen suggested that the grandfathering provision 
in the statute needed further clarification in the rules as to 
how the procedure would be implemented. Mr. Olsen also stated 
his belief that the current rules do not provide for a 
temporary license for a supervisor, and that a supervisor 
would have to take the licensure examination to become 
licensed, notwithstanding the grandfathering provisions. Mr. 
Olsen requested, in addition, that the required examinations 
be made available at least quarterly to allow expeditious 
licensing. 

Mr. Olsen commented on reciprocity for Canadians. Mr. 
Olsen suggested that the rule on reciprocity should be amended 
to specify that Canadian-trained workers would be granted 
reciprocity in Montana. Mr. Olsen also suggested reciprocity 
should be granted to individuals who have satisfied the 
qualification processes of CLIA. 

Mr. Olsen commented on the unprofessional conduct rules. 
Mr. Olsen followed Mr. Smith's suggestion with respect to 
denial of licensure in another state being cause for 
disciplinary action here. 

RESPONSE; With respect to Mr. Olsen's comments regarding 
the grandfathering provisions, the Board finds that the 
statute adequately specifies how the grandfathering language 
from section 37-34-304(1) will be implemented. This section 
requires that the applicant submit documentation, verified by 
oath of the requisite qualifications. 

With respect to Mr. Olsen's suggestion on the 
availability of examinations, the Board does not administer 
the examinations and does not control when the examinations 
are offered. The statute, section 37-34-303, MCA, allows the 
board to approve certifying examinations, which it has done in 
proposed rule number VIII. When these examinations are 
offered is a decision of the certifying agency, and is not 
under the control of the Board. 

With respect to Mr. Olsen's suggestion that the rule be 
changed co state that reciprocity will be granted to 
Canadians, the Board declines to modify the proposed rules. 
The standard for reciprocity is determined by the statute, 
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section 37-34-304(3), MCA. The statute requires that the 
other state, territory or country grant similar privileges to 
Montana licensees. Thus, if Canada offers reciprocity to 
Montana licensees, the Board will offer reciprocity to 
licensees from Canada. The Board does not have the authority 
to change this statutory requirement. In addition, the Board 
does not have the authority to offer reciprocity to 
individuals credentialed by CLIA, as the statute limits 
reciprocity to individuals licensed in another state, 
jurisdiction, or country. 

COMMENT: Bob Barraugh, of UBS in Billings, Montana, 
appeared and commented orally on the proposed new rules. Mr. 
Barrow was concerned about a twelve-month federal military 
program named HEW not being recognized for educational credit 
for a technician license. Mr. Barrow also questioned whether 
two licenses are required if an individual seeks to upgrade 
from a technician to a specialist or scientist. 

RESPONSE; The Board notes that an HEW-certified 
individual may qualify for a license under the grandfathering 
provision of section 37-34-304(1), MCA. Individuals 
submitting applications after the expiration of the 
grandfathering deadline of October 1, 1994, however, will be 
subject to the licensure requirements for education and 
examination applicable to all candidates. The Board further 
notes that it currently provides for technician licensing if 
the candidate has completed a l2-month program offered by the 
military and passed the appropriate examination. 

COMMENI: Marsha Waterman, Administrative Director of the 
Medical Reference Laboratories, Inc., submitted written 
comments on the proposed new rules. Ms. Waterman expressed 
concern over the lack of rules on continuing education credit. 
MS. Waterman suggested that documentation for purposes of 
grandfathering should be better defined than currently defined 
in the statute at section 37-34·304, MCA. Ms. Waterman 
suggested a synopsis of hours and duties, and a signed 
statement of verification by the laboratory director. 

Ms. Waterman suggested that the unprofessional conduct 
rules should be limited to actions of the professional while 
performing his or her job. 

Ms. Waterman suggested that the minimum standards for 
certifying agencies should include all certifying agencies in 
existence. Ms. Waterman suggests that failure to include all 
certifying agencies is discriminatory. 

RESPONSE: With respect to Ms. Waterman's comments 
regarding recognition of certifying agencies, the Board has 
changed new proposed rule VIII to reflect that passage of an 
examination offered by any national certifying agency for 
clinical laboratory science practitioners will be accepted. 

COMMENT: Written comments were received on September 23, 
l993 from K.D. Schuldheisz, a CT certified by the ASCP and 
IAC. Schuldheisz expressed concern that the cytotechnologists 
were left out of the proposed rules of the Board. Schuldheisz 
suggests that a cytotechnologist should have requirements of 
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graduation from a school of cytotechnology and certification 
in cytology by an approved certifying agency. 

Schuldheisz states that CLIA does not require a 
baccalaureate degree for cytotechnologiscs, even if the 
lndividual is practicing in a supervisory role. Schuldheisz 
contends that requiring a baccalaureate degree for a 
cytotechnologist is unfair. 

RESPONSE: Schuldheisz's statements focus on problems 
that he has with the statutes set forth in Title 37, Chapter 
34, MCA. The Board has no authority to change the statute as 
set by the legislature. 

COMMENT: Written comments were received on October 18, 
from Fred Ricks, MT, with the ASCP. Mr. Ricks contends that 
the rules do not address mandatory rulemaking pursuant to 
section 37-34-201, MCA. Mr. Ricks states that the law is 
vague and needs to be clarified by the Board's rules. Mr. 
Ricks also poses a number of questions on enforcement, 
continuing education, the exemptions of the statute for 
practice of other licensed professions, and the difference 
between a technologist and a technician. 

RESPONSE: The Board is working on additional rules. The 
~reposed new rJles included in this notice constitute the 
first stage in this process. 

COMMENT= Written comments were received on October 18, 
from Dana Nichols, BS, CT with the ASCP. Ms. Nichols states 
that cytotechnologists were included in the licensing act for 
unjust reasons. Ms. Nichols states that cytotechnology is a 
specialized field, and that no one should be allowed to 
practice cytotechnology except for a person who has a 
baccalaureate degree, completion of a twelve month training 
program, and who has passed the ASCP exam. Ms. Nichols states 
that cytotechnologists are adequately addressed by the CLIA 
regulations, and that the new licensure requirement is a form 
of taxation without representation. Ms. Nichols questions 
whether a cytotechnologist is on the Board. 

RESPONSE: Ms. Nichols' statements focus on problems that 
she has with the statutes set forth in Title 37, Chapter 34, 
MCA. The Board has no authority to change the statute as set 
by the legislature. 

COMMENT: Written comments were received on October 18, 
1993, from Jack L. Exley, M.D., Absarokee Medical Clinic. Mr. 
Exley states that Montana's regulation of clinical laboratory 
science practitioners is an unnecessary duplication of 
regulation currently in place under CLIA. Mr. Exley contends 
that the licensure requirement will result in a decline in the 
quality of care available in rural settings, due to an 
increase in costs of compliance. 
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RESPONSE: The Board finds that proposed new rule VIII 
(8.13.305) adequately addresses such qualifications as 
originally proposed. 

BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 
JOANN SCHNEIDER, CHAIRMAN 

/) 

BY: (&_ y; s~~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, November 15, 1993. 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to examina­
tions, experience requirements, 
education requirements and fees 
and the repeal of a rule 
pertaining to agricultural 
certification 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.57.403 EXAMINATION, 
8.57.405 EXPERIENCE 
REQUIREMENTS, 8.57.408 
EDUCATION REQUIREMENTS FOR 
RESIDENTIAL CERTIFICATION 
AND 8.57.412 FEES AND THE 
REPEAL OF 8.57.410 AGRI· 
CULTURAL CERTIFICATION 

1. On September 30, 1993, the Board of Real Estate 
Appraisers published a notice of proposed amendment and repeal 
at page 2170, 1993 Montana Administrative Register, issue 
number 18. 

2. The Board has amended and repealed the rules exactly 
as proposed. 

3. No comments or testimony were received. 

BOARD OF REAL ESTATE APPRAISERS 
PAT ASAY, CHAIRMAN 

,/"' 

BY: (~.(A.- fit · ?';:L 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/...., 
I ' """' 

BY: 1 &-u-- 0 :Pd.i..b 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, November 15, 1993. 
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BEFORE THE FINANCIAL DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to banks 
- reserve requirements and the 
adoption of new rules pertaining) 
to investment in corporate 
stock, investments of financial 
institutions, limitations on 
loans and loans to a managing 
officer, officer, director or 
principal shareholder 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.80.101 BANKS - RESERVE 
REQUIREMENTS AND THE 
ADOPTION OF NEW RULES 
PERTAINING TO INVESTMENTS 
AND LOANS 

1. On July 29, 1993, the Financial Division published a 
notice of public hearing on the proposed amendment and 
adoption of the above-stated rules at page 1599, 1993 Montana 
Administrative Register, issue number 14. The public hearing 
was held on August 20, 1993, in Helena, Montana. 

2. The hearing on the proposed new rule pertaining to 
corporate credit unions (new rule V) was continued to October 
22, 1993. A notice of this hearing continuation was published 
at page 2198, 1993 Montana Administrative Register, issue 
number 18. The adoption of new rule V regarding credit unions 
is net included in this adoption notice. The Financial 
Division has amended ARM 8.80.101 and adopted new rule II 
(8.80.107) exactly as proposed and has adopted new rules I 
(8.80.106), III (8.80.108) and IV (8.80.109) as proposed but 
with the following changes: 

"8.80.106 INVESTMENT IN CORPORATE STOCK (1) will remain 
the same as proposed. 

(a) A eaalt eer'biee eerperaL.ea eomed:, wnelly or 
pareiall~, il) one or mere state ehax-eerea ilaBlts, will he 
sttbjeee eo re.:i:ew aaa ettpe~iaiea ey t:fie deJ;lB!:'t:meftt:. IHE 
DEPARTMENT APOPTS THE DEFINITION OF BANK SERVICE CORPORATION 
DEFINED BY 12 USC 186l AS 'A CORPORATION ORGANIZED TO PERFORM 
SERVICES AQTHORIZED BY THIS ACT, ALL OF THE CAPITAL STOCK OF 
WHICH IS OWNED BY ONE OR MQRE INSRRED BANKS,' 

(b) through (xi) will remain the same as proposed. 
(2) As provided by section 32-1-422, MCA, a bank may 

invest in the stock of certain corporations. Tfie iHoesemeat 
:i:n an~ appreoed: eorperatieH efiall ee limited: te. 

(a) tfie mia:i:mwn atll'tlber of afiare!! ef !!teek, er 
(il) tfie miai!ftl:ll!l aollar .al~;~e of a1;1efi efiares Heeeseary 

!or tfie ba~[ to ~a!tieipaee ia the eer'bieee er pregraffls 
offered: ey tfie eerporatiol'!. THE INYESTMENT IN THE STOCK OF 
ANY APPROVED CORPORATION SHALL BE LIMITED TO; 

(a) THE GREATER OF 5% OF A BANK'S UNIMPAIRED CAPITAL AND 
SURPLUS: 

(b) THE MINIMUM NVMBER OF SHhRES NECESSARY TO 
PARTICIPATE IN GOVERNMENT SPONSORED ENIERPRISES; OR 

(CI THE MINIMUM DOLLAR VALUE OF SUCH SHARES NECESSARY 
FOR THE BANK TO PARTICIPATE IN THE SERVICES OR PROGRAMS. THIS 
~on:ana Admin1stra~1ve Reaister 22-11/2~/03 
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LIMITATION SHALL BE EXCLUSIVE OF ALL ACCRUED OR DECLARED STOCK 
DIVIDENQS GENERATED BY SUCH CORPO&ATE STOCK. 

131 and (31 (a) will remain the same as proposed." 
Auth: Sec. 32-1-422, MCA; IMP, Sec. 32·1,422, MCA 

''8.80.108 LIMITATIONS ON LOANS In the context of the 
following rule, the following definitions apply: 

Ill and (1) (al will remain the same as proposed. 
(b) 11 Ce!'ltrel" meaHs eHe er mere perse!'ls aetiH!J iH 

ee!'lee~t. ~fie aireetl} er ~Hdireetl) eWB, eeHtrol, er ha~e the 
pewer te .eee 25'11 or mere of tfie uotifig or ee!'l.etiHg steel~ ef 
afi ergaHi~atieH e~ eeftl!fts!'l efiterprise. ~fiis ma~ be f~rther 
eeHstruea te iHelttde an) etfier circumstances wfiereb) a 
eeHtrolliag infl~enee is exercised e.er an ergaai~atien. 
"CONTROL" MEANS THE OWNERSHIP OR BENEFICIAL CONTROL OF 50% OF 
THE CORPORATE STOCK. OR MORE. BUT SHALL BE CONSTRUED TO BE A 
LESSER PERCENTAGE OF OWNERSHIP IF CONIROL IS EVIDENT TO BAN~ 
MANAGEMENT. IN NO CASE WOULD CONTROL BE DEEMED TO EXIST FOR 
THIS SECTION WHEN A PERSON OWNS OR CONTROLS LESS THAN 25% OF 
~HE CORPORATION'S STOCK. THE AGGREGATION OF CERTAIN LOANS TQ 
SHAREHOLDERS AND THEIR CORPORATIONS SHALL INCLUDE TH~Sf~~E 
A PERSON IS DEEMED TO CONTROL THE ENTERPRISE. 

Iii through I (3) (b) will remain the same as proposed. 
lei ~neisbursee pertioHs of eoRstrttetien, eperating,-er 

ether li!'les of credit, not to exceed limits esta~lishea b2 
writteB a~reement UNDISBURSED PORTIONS OF CONSTEUCTIQN, 
OPERATING, O~HER LINES OF CREDIT, noT TO EXCEED LIMITS 
ESTABLISHED BY WRITTEN AGREEMENT. AND S~L BE INCLUSIVE OF, 
BUT NOT LIMITED TO THE "ADVANCJi'R PORTIONS" OF ALL LOANS. BUT 
SHALL BE LIMITED TO THOSE CONTRACTUALLY DESCRIBED ADVANCE 
LIMITATIONS THAT OCCUR AS PART OF A CREDIT GRAN1ING CONTRAC't,_ 

(d) through (g) will remain the same as proposed. 
(4) ~he ame~fit ef loafts er eMtensiel'ls of eredit 

guara!'lteed waell) er partially, in writin~. b~ a :~~erson will 
be inelHaed wfie!'l ealettlati!'lg that perseH's lia~ilit~ to a ban* 
fer lel'laift1 limit ptirpeses. A GUARANTEED LOAN OR EXTENSION OF 
CREDIT SHALL BE AGGREGATED WITH A GUARANTOR'S OTHER LQANS AND 
EXTENSIONS OF CREDIT, ONLY IF TfiE GUARANTQR RECEIVES A BENEFIT 
AS THE RESULT OF THE GUARANTEE. THE TERM "BENEFIT" IS DEFINED 
AS A SUM OF MONEY. A FINANCIAL CONSIDERATION, OR SQME'l'HING OF 
TANGIBLE VALUE, " 

Auth: Sec. 32-1-432, MCA; ~. Sec. 32-1-432, MCA 

"8.80.109 LOANS TO A MANAGING OFFICER, OFFICER. DIRECTOR 
OR PRINCIPAL SHAREHOLDER OF A B8NK (1) through (3) (d) will 
remain the same as proposed." 

Auth: Sec. 32-1-465, 32-1-467, MCA; JME, Sec. 32-1-467, 
MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto follow: · 
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New Rule I 18.80.106) 

COMMENT: A change was recommended in the definition f 
bank service corporation to be that found in the Bank Serv ce 
Corporation Act of 1962, cited at 12 USC 1861. The inclus on 
of this definition would clarify the rule and make it 
consistent with federal statutes. 

RESPONSE: The Department concurs. The Department adopts 
the definition of bank service corporation defined by 12 USC 
1861 as "a corporation organized to perform services 
authorized by this Act, all of the capital stock of which is 
owned by one or more insured banks." 

COMMENT: Three comments addressed the proposed maximum 
level of stock holdings: 

(1) The limitation of shares of stock or the minimum 
dollar value of such shares for a bank to participate would be 
more restL'ictive for st.ate banks than presently allowed for 
national banks under 12 USC 24(7th), Revised Statutes, Section 
5136. State Banks should be permitted to invest up to 5% of 
capital and unimpaired surplus as the level permitted for 
national banks. 

( 2) If the bank owned Federal Home Loan Bank ( "FHLB" ) 
stock, the proposed limitation to a minimum investment in 
scock [o:r: FiiLa p1o':lram po.rtic:ipation would exclude potential 
beneficial tax treatment on dividends paid by the FHLB in t:he 
:arm of scock. Forced redemption of quarterly stock dividends 
would result. A permissible limit should be established 
similar to that applicable to holding FRB stock. 

13) The proposed rule would limit a state bank's 
investment in government sponsored enterprises. The 
investment of any approved corporation should be limited to 
t:he greater of (a) 5% of bank's unimpaired capital and 
surplus; or (b) the minimum number of shares necessary for 
program participacion; or (c) the minimum dollar value of such 
shares necessary for the bank to participate in services or 
programs. 

RESPONSE: The proposed rule has been amended as shown 
above. 

New Rule III 18.80.108) 

CQMMENT: The effect of the proposed rule would be to 
place a state chartered bank at a competitive disadvantage 
versus other bank and non-bank competitors, and would be 
restrictive on a borrower's access to credit. The definition 
of a loan should be limited to only those advanced portions of 
all loans, extensions of credit, and commitments to lend or 
extend credit. 

RESPONSE: The Department concurs, and modifies the 
definition of a loan and extension of credit shall be 
inclusive of, but not limited to the "advanced portions" of 
all loans; but shall be limited to those contractually 
described advance limitations that occur as part of a credit 
granting contract. 
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COMMENT: A divergence from the Office of the Comptroller 
of the Currency's ("OCC's") lending standards may occur with 
this rule, and referenced OCC's regulation, cited as 12 CFR 
32.S(b) 11), that includes a 50% ownership level to establish 
control. OCC's view of aggregations of loans from common 
enterprises is a view generally shared by the Department. 
Implementing a control definition level of 25% is unfair. The 
impact of such a rule would decrease a bank's ability to lend 
money to its agricultural and commercial customers. Loans and 
extensions of credit to corporations should be considered 
loans and extensions of credit to corporate stockholders only 
if the stockholder owns, or beneficially controls, more than 
50% of the voting stock of the corporation. 

Another comment provided that the OCC's model on overall 
limits on loans to any one individual was not an ideal model. 
Regarding the definition of "control" as it related to an 
affiliated corporation for over-all lending purposes: 
CommenCer envisioned problems of implementation relating to a 
sub-chapter S corporation, if the 25% control definition was 
used. The OCC uses a 50% level of stock ownership as part of 
its control definition, a definition the commenCer believed an 
ordinary person would understand. As a result, a higher 
ceiling of initially SO% was recommended that perhaps coulct ~~ 
reduced over a period of time. 

RESPONSE: The rule has been amended as shown above in 
response to these comments. 

COMMENT: The proposed rule requires that all guarante~s 
given by an individual add towards the aggregate lending limit 
applied against that person and his various interests. The 
requirements which govern national banks permit a bank to 
generally exclude guarantees by a person whose sole connection 
with the credit is as a guarantor or endorser and who does not 
receive any of the proceeds or benefit from the proceeds of 
the loan. 

RESPONSE: The rule has been amended as shown above in 
response to this comment. 

New Rule IV {8.80.109) 

COMMENT: This rule should conform with the Federal 
Reserve System's "Reg 0". The proposed rule should be amended 
to utilize a definition of unimpaired surplus consistent with 
'Reg. O's' definition. Although 'Reg. o• restricted its 
tenets to managing officers, the proposed new rule extended 
"by mistake" to directors, and also included other officers, 
and principal shareholders. The Department should restrict 
its rule to the managing officer. "Grandfather rights" 
regarding a state bank's lending to its directors and their 
interests should be included. The Department must limit its 
rulemaking to those areas authorized by statute. 

RESPONSE: The proposed definition of unimpaired capital 
and surplus remains. No definition of "unimpaired surplus" 
exists in "Reg. 0". It is noted that while the Office of the 
comptroller of the Currency does have such a 
definition/regulation, its other supplemental definitions and 
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regulations are narrower in interpretation. The proposed rule 
conforms with statute. There is no statutory authority to 
restrict the rule to managing officer. No statutory authority 
allows the Department to "grandfather" a bank's lending to its 
directors. The Department operates within the general and 
specific rulemaking authority permitted by statute. 

COMMENT: Language contained in the recommendations of 
the Montana State Banking Code Advisory Council was deleted 
f:::om the law. Inclusion of "directors" as it pertains to 
directors who are not managing officers, will cause problems 
in existing lending relations. The proposed rule utilized the 
term "managing officer", rather than "executive officer". The 
rule should be amended to reflect the definitions of 
"executive officer" and "extension of credit• found in "Reg. 
0". The rule should allow a twenty-four month transition 
period to October 1, 1995, within which loans and extensions 
of credit to outside directors (or principal shareholders) 
would come into compliance. The purpose of the extension 
would be to allow the Legislature to reconvene in January 
1995, and to amend Section 467 of the law by deleting 
"directors• and limiting the section to "managing officers". 

RESPONSE: The statute expressly provides that 32-1-467 
applies to "managing officer and directors•. The definition 
in the rules is in conformance with statute. The Department 
is satisfied with its definition of "extension of credit." 

No statutory authority exists to allow a twenty-four 
month transition or phase-in period. 

FINANCIAL DIVISION 
DONALD HUTCHISON, COMMISSIONER 

/) 

BY: /foJ !V-M 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/• 
BY: (_~ /:U "fscJt;;:--

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, November 15, 1993. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teacher 
Certification 

To: All Interested Persons 

NOTICE OF AMENDMENT Of ARM 
10.57.211 TEST FOR 
CERTIFICATION 

1. On July 15, 1993 the Board of Public Education 
published notice of proposed amendment concerning ARM 10.57.211 
Test for Certification on page 1463 of the Montana Administrative 
Register, issue number 13. 

2. The Board has amended thP rule as proposed with U1e 
following changes: 

10.57._211 TEST FOR CERTIFLQ.'l'ION (l) through (1) (a) ·.-~lll 

remain the same. 
( b ) .\ill.Q!L......_...th.~ r e co l!ll11JW_d at LQ..fL~.9L ___ a_Q._------"1!1Ql.9..Li.Q.S 

gi? t r i ctL,~_llg_g.L...Q_d.J!!.iDi§_t_r,:~_l;_9_L_2.n9.__gJJ_i!i.&Re r ~.o.n.__QJ: cor res po ndj ng 
governing board of E ical, applicants '-'ho st1o·"' ev idenc'" ) t 
successful completion (grade C or above) in specific coll•c•qe 
level coursework within a state approved teacher aducatiun· 
program in ti1P ar~~(s) of weaknsss identified by the nat101\o:~l 
teach~r examination ~t~den~ ~aminee scor~ report; 

(i) the area(s) of weakness identified by the ee~e•"1 
"ervte"'f!.1<-'l.ID~core report must be provided to the office n [ 
public instruction by the applicant, at which time the dir'2c:'·~r· 
of teacher education and cetctification will confirm ..,~ 
"''"'"''mmend-in writing the specific course__(.s) to be taken ·.:t1i'.:h 
would qualify fe~--l!ne--eq•d:"fet'lent--mru;___jW__al terna t i vr; __ t_Q 

successful completion of the exam; 
(ii) evidence of successful course completion must be 

presented to the office of public instruction, certificatton 
division, wi:-~hi:-rt--~---fzt--~~--~---l!ne---~-- ... ..,.,=~-!'.,j 
tln!'!l""'ee!'!l!'!l-ftt'I--M-t-emp-1:;-"'0-1:"--within two (2) years of the effect i':" 
date of this rule; 

(iii) will remain the same. 
( iv) upon application, holders of class 5 certiflcat l':n >t 

l;.M___time of this rule change may apply this critert.l .lS 

justification for renewal under ARM l0.57.405(a). 
(2) through (3) will remain the same. 

AU'l'H: Sec. 20-2-121. 20-4-102 IMP: Sec. 20-4-107 

J. The board has proposed this amendment to the rule he..: w~e 
the present system of requiring teachers and specialists :o 
achieve a passing score on the National Teachers Examin.n ron 
(N'l'E) prior to obtaining a Montana teaching certificate n"s 
been problematic to successfully employed teachers 111d 

specialists. In addition, some successfully practr~rng 
teachers and specialists from other states have had d iff icu l cy 
with this requirement because of the trme 
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elapsed since their college preparation. This rule change 
would give individuals who are successfully employed teachers 
and specialists, but have not passed the NTE, another avenue to 
certification. 

v 
WAYNE BUCHANAN, Executive Secretary 
Board of Public Educat1on 

Certified to the Secretary of State on 11;15/93. 
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BEFORE THE STATE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of 10.101.101 pertaining 
to the organization of the 
State Library Agency 

NOTICE OF AMENDMENT of 
ARM 10.101.101 RELATING 
TO THE ORGANIZATION OF THE 
STATE LIBRARY AGENCY 

TO: All Interested Persons 

1. On July 15, 1993, the State Library commission 
published notice of the amendment of 10.101.101 pertaining tn 
the organization of the state Library agency at p. 1461 nf the 
Montana AdJninistrati ve Register, issue no. 13. 

2. A public hearing was held on August 14, 1993. The.e 
was testimony from one proponent and one neutral party. 

3. The state Library commission has amended 10 .lOl ~ lC.l 
AGENCY ORGANIZATION as follows: 

(l) through (3) (a) remain as in the current rule. 
(3) (b) remains as proposed. 
(J) (c) remains as in the current rule. 
(J) (d) was added as proposed. 
(4) and (5) remain as in the current rule. 

Richard T. Miller, Jr. 
State Librarian 
Rule Reviewer 

Certified to the Secretary of State November 15, 1993. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.14.502, 706, and 708 
and the repeal of 16.14.517, 
dealing with municipal solid waste 
management. 

To: All In~erested Persons 

NOTICE OF AMENDMENT 
OF ARM 16.14.502, 706, 
and 708 AND REPEAL OF 

16.14.517 

(Solid Waste) 

1. on September 30, 1993, the department published 
notice of the proposed amendment of rule 16.14.502, 706, and 
708 and the repeal of rule 16.14.517 at page 2203 of the 1993 
Montana Administrative Register, issue number 18. 

2. The department has amended the rules as proposed with 
the following changes: (new material is underlined): 

16.14.502 DEFINITIONS In addition to the terms defined 
in 75-10-203, MCA, as used in this subchapter, the following 
terms shall have the meanings or interpretations shown below: 

(1)-(17) same as proposed. 
(18) "Floodplain" means the lowland and relatively flat 

areas adjoining inland waters, including flood-prone areas of 
offshore islands, that are inundated by the 100-year flood. 

(19)-(55) Same as proposed. 

16.14.706 SAMPLING AND ANALYSIS PLAN Same as proposed. 

16.14.708 DEFINITION OF EXTENT OF CONTAMINATION Same as 
proposed. 

3. ARM 16.14.517 is repealed as proposed. 

4. No one provided comments during the public meeting 
held on october 20, 1993 at 9 a.m. in Room C209 of the Cogswell 
Building, 1400 Broadway, Helena, MT. One written comment •das 
received during the 30-day public comment period. A summary of 
the comment and the department's response follows. 

Comment: The department was urged to adopt the rules so that 
the EPA could approve Montana's application for primacy in the 
field of solid waste management. 

Response: The department accepts the comment and proposes that 
the rule changes be adopted. 

5. The depart~ent noticed a typographical error during 
the comment period in the definition of "floodplain". The word 
•wa~ers" was inadvertently omitted from the definition. The 
word is replaced in order for the definition to more closel; 
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conform with the EPA definition of "floodplain". 

ROBERT J. ROBINSON, Director 

certified to the Secretary of State November 15, 1993 

Montana Administrative Reqister 
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BEFORE THE ::JEPARTMENT OF J:JST:CE 
OF THE STATE OF MONTANA 

In the ~at~er of ~he adoption, 
amendment, and repeal of rules 
r~gulating pub~~c gambling 

TO: All Interested Persons. 

NOT:CE OF ADOPT:ON, 
AMENDMENT, ili~ REPEAL 
OF RULES REGULATING 
PUBLiC GAMBLING 

1. On August 26, 1993, the Department of Justice published 
a notice :>f publ~c hearing on the proposed adoption, amendmen~. 
and repeal of rules regulating public gambling at page 1974 of 
~he 1993 Montana Adminiscrative Register, Issue No. 16. 

" The hearing was held on September 20, 1993, at 9:CJ 
a.m., in Room 108, State Capicol Building, Helena, Montana. 

3. The :Jepartment has adopted rules IV (23.16.l26), v: 
•,23.16.130), VII •,23.16.1001), VIII •:23.16.17091, IX 
,z3.16.19l4i, X (23.16.1915), XI (23.16.204), XIII (23.16.3502); 
amended ARM 23.16.107, 23.16.116, 23.16.1202, 23.16.1716, 
23.16.1719, 23.16.1802, 23.16.1826, 23.16.1916, 23.16.1917, 
23.16.1918, 23.16.1927, 23.16.1940, 23.16.2401, 23.16.2406; and 
repealed ARM 23.16.1808 as proposed. 

4. The De9artrnent adopts the remaining rules with the 
following changes: 

:;3. 16.101 DEFINITIONS As used throughout this subchapter, 
the following detinitions apply: 

(1) through (6) remain as proposed. 
(7' "G~f- .ate-!!'~ ·!le" meatlc!l a !lel'Lme, by wfiat_oe:- !'faf'!L 

i<Ba•n, fer efie Eiiepeeal er :iiet:.:.l!ltltiar:t a£ prepel!'ty b~ e:!<iaftc_ 
aft'lal"'':!' !!'ereal"'!l ,.fie fia•·e f!tla:i£iea ee ;,eeair:t :fie prapert~ ta b .. 
awal!'EieEi b~ ptlre!<iasin~ er a~reeia~ te ptlrefiaee ~eeee ;,r ee-•ieee. 
The ex.:.ateaee ef a ~ift er:tte-!!'riee is Hat afteetea b~ eae priee 
er , alt1e ef eae ~eee!e er se_ • ieee ~ofiiefi a: e ptlral'laeee. 

18) through 113) are renumbered (7) through (12) and remai~ 
as proposed. 

+r4+..ll.ll "Person'' means either a natural or an artificial 
person, and ~ncludes all partnerships, corporations, associa­
tions, clubs, ~raternal orders, religious organizations, or 
charitable organizations. A separate person exists when a 
partner in a partnership changes, any shareholder(s) in a closed 
r::orporacion :::hanges, or 5% or more of the interest in a public~ 
traded corporation is transferred to or from a sinale 
.~ndi vidual. 

i 15) is renumbered ( 14) . 

23 .16.103 INVESTIGATION OF APPLICANTS, FINGERPRINTS ;v1_1;.y 
2E REQUIRED JISCLOSURE FROM NONINSTITUTIONAL LENDER 

(1) through (3) remain as proposed. 
,4) Ifi ae!<:Ltiea te the afereft'leaEieaed iaiel?fflat~ea Ehe 

!!ellewin~ iafet'lftaEieB mt~st :ee JtiOeffliEt-d, if ei".~ neHiflstittlti-na: 
9Btll!'ee ~s a ptleliel! t~adee eer~erae~etlc. 

ia! perseF.al fiL'II':.~t) 3tee.meat3 ·" ~ii <.tt~e ts, L. et.':t .. • 
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and sfial"e!ctelders ewain'3' :'if el" ,.,6!: ef zse e9rpe!'aE ~ lende_, 
.'el an at~ehel"i~aeien ee :Hselese fel"ffi e:;,~leted J:n __ '!e 

name :;,f the eerpe!at_ lender. 
:s1 is renumbered :41 and remains as proposed. 

RULE I 123.16.105) WITHDRAWAL OF APPLICATION 
1ll remains as proposed. 
(21 The department may, in its discretion, grant t:Je 

request with or without prejudice. If the Division's decision 
to grant a request to withdraw an anplication is made wich 
~ejudice, it must be based on a finding that the apnlicatiQIL~~ 
made with intentional disregard of the gamblinq l~of Monucn<!~ 
This decisi.Ql.l_is subj ec;; to challenge pursuant ~o the Mont:.,ma 
Administrative Procedure Act. 

13) remains as proposed. 

RULE II j23.16.Ull REAPPLICATION RULE 11) Anv person 
whose application has been denied is not eligible co app-ly- again 
for iicensing or approval until after expiration of one year 
from cc1e date of such denial, unless the department advises tecA.~ 

the denial is without prejudice as to reapplication. If~J.§ 
::JJy_~j.__Q_Il~ dec~sion , t.o a rant a :r_~uest co ~·.ri thQ:rQ!'.L __ rP_l 
·W.P.li<::(l._tion._.is rnade with oreiudice, it muse be based~_ :'! 
t.:Jlill.ns. that tb.§~J&.tion is made with intentional disr'i'CJi!Xli 
:J.LJ;11.§.~-'E'-JJ1Qlillg_ laws of Montana. This de9ision is sub1gs;J;~f~) 
cha;lenao pursuant to the Montana Administrative Procedure Ac~. 

23.16.115 DEFINITIONS Unless the context requi~es 
xhe~wise, the following deEnitions apply to ARM 23.16. ::cG 
~hrough 23.16.120: 

H+- ··cont:ingent~ship" meaftS-·a E)f'C -of mmel'ehip 
!:at-re!st tfiat may be aeqt1i~ ed based en it1ture e • ents .~nEl 
~1eludes b~-~~~~~e- pt!rehase options, cean 
guarant::es and the eent.:Cnued responsibility fer repaymer>t :Tf· 
Ei€l'lt:o fer asset3 of tne gal!lbling ~ion l'ly a fon~~er ewncr. 

1. 2; through i 4) arc renumbered i 1) through i 3) and rema 'u 
as proposed. 

f5-t(4)"Loan" means a written sum ef mene:y let etlt by -a 
i onder tO a bm71"ewcr to ee repaid. The loan ffiust be 2' ide .. e2d 
by a lending -~>strument, which ffiust state the amount of 
principal and the interest l"at:e, a schedule ef' payme!'lts, t~ 
EC1":tl9 ef aay gtlarar>Ee- er seet1rity inl::erest, ee!'ltain che ~ 
-e. si']'natul"es ef the parties te the a~reement, aHd provide :'at: 
<Hc-::.ease a ffiinimal r_payment ef prine·pal :;,nat i-ea3t aH annual 
basis. '!'he -eb-li'3'at.:.en ma) net ee avoided .. itfieu~; r-sultin-3-·"""" 
t~'"' less of acquired eq»ity contract by which one delivers a sum 
0f money to another and the latter agrees to return at a future 
time a sum equivalent to that which he/she borrowed. '!'he 
deparcment will evaluate a transaction to determine if it is ~ 
loan using standards in the un~form commercial code. t~e 
:i.nte~nal revenue code anci generallv a .. ccepted comm_ercial lendit!.9 

22-11.124/93 ~-1c~ntJ.!1:J. L;dministrati.ve Registe!" 
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crac':ices. Loans will also be evaluat'2d in the context Df 
·.:verall f::.nanclno of t:he busi:c.ess t:J determine that a loa:o 
~athor than an ownership interest exists. 

-(1;~ill"'1anagement agreement" means a contract between the 
l::.censee and a person to whom management duties are assigned, 
~~ sL:pervision of personnel, bookkeeping and ordering 
goods or supplies. _The agreement may not transfer an ownership 
interest in the ficensed operation or limit or relieve the 
;;~censee of record from the responsibilities of ownership. 
Bonuses or bonus·tvpe pavments based on job oerformance are not 
considered ownership interests if they are orovided in 
conjunction -,.i th a reasonable salary base and are not based 
solely on a oe.::centage of video gambling machine revenue. 

1""hi.§l"Manager" means a person employed by the license;:, to 
whom ove;:.ctll managt:rnent .:-esponsibilities have been assigned. 

(8) remains as proposed, but renumbered (7) 
.{-94(8) "Security interest" means an interest that is reserved 

or create'U by a.n agree,nent that secures payment or performa.nce 
of an ob~~sac:on. ±fl--fie--case may a seetlrity---~~hre-:4 
an an asoec of the :ie~~n~ eperatiBH-~ar-·-t;~·-payme,-K 
er l"erfenmane_ of ae ool~t:--!:eft--e-f a pers=~flei:~t-fiarr--·ehe 
:_eeese:. _he ~'t!ie'ico')"--a~re.:rfteftt·~-!'tot.--·~-atte~,_----,.e-c·"·£-,-d 
'c!H:e_esE ac,end t:w ~--Jf·--ti~e·- eel~'j'at-i-t~,-c---;ffi-±.eh·-- co<1,C 

se-tlrit~ ~.;c::n·.;.s\: ~>J app±ied·,--f-i-,·e-o---aectl!'ity --~te-r'e9€s--p±-aeed-un 
a:>seta fez' pcrretmane.c ctnde'!O---a-:..:ase eeligat·~~l-i-ffii-t-----8;,;. 

oeCtlrcd ~ .. ~~y·:ar: ::e--eb±-~'j'ations uneler ehe 1 >ase <3ft±-y-afifr--n;tt;3--'i; 
.1ot: tla:l!·.:a:JGna:b2.}i ~·-ge:-ic~----.f:~he-4:_.,i-(._""'"efisec' s u8c of fiis -a-st3e~+-s-t--. 

',10) ar.d ill) ::ema:.n as proposed, but renumbered (9) and (10) 

23 .16. ~' 7 TRANSFER OF INTEREST TO A STRANGER TO THE 
LICENSE 1:..1 through (8) \al 1il remain as proposed. 

Iii) the !'er·eclest~r_ taifee place "iehil'l si't n~eaehs e!' the 
ori<Jiaal sale :Jr tranafer i:'reffl tfie i'e.t'ffler licenses the 
foreclosure takes place wichin five 15) years or half the term 
of the cont::act <~ichever is less; ar:\_§mende<i__l_icense 
;~.pplication ~s reguired ap co two years following the salE;_;_ 
after two vears. a new license application is reguired includina 
-~11 applicable :selL__ but the business will be allowed to operac~ 
as long as the owner meets the criteria contained in subsections 
i'. liiil and lvl; 

(iii; and liv) remain as proposed; 
(v) the former licensee has notified the department of the 

~oreclosure ac the :ime the foreclosure is executed; 
notification must be made within five iS) business days o: 
~xecucion and an application muse be recoived by the department 
·.nthin 30 davs Eollowino notification; failure co notify tl".e 
department within this time frame may r-esult ln deoartment 
action to cause oarnhling operations co cease immediatelv. 

( 8 I I b 1 ana '9) remain as proposed. 

2~ . . 16. 2.:20 ~OANS '!C L:.LCENSEES 

~ont3na AJmi11istr~tlVe Reg1stcr 

~:1 1 o::-.rough >-±:· 1 bl ~ernair1 
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3.S proposed. 
(c) at least twice each month, the route operator must 

::ceconcile the amount of prizes paid out with the cash remaining 
in the change bank. If the amount: of prizes paid out cannot: be 
reconciled with the cash remaining in the change bank, the r·ouce 
operator must analyze and document the difference. Any mater~al 
differences must be immediacely reported to the department. 
; For the purposes of this rule, material difference means any 
amount greater than ~ 5% of the value of the change bank loan 
or s:oo. whichever is less.) A record of the reconciliations and 
analysis of material differences must be maintained for a period 
not less than three years; and 

(d) remains as proposed. 
( 5) Prior department approval is ll.Ot required on loans 

:nade between closely related licensed operators unde1 ,_:cle 
following conditions: 

(a) both licensed operators must have the same major~ty 
owne:::·ship. For the purposes of this rule the "same rna-; ori tv 
ownersh ip• means the same individual or group of i nd~ vidu;-, '. o: 
::wning a are:ater than 50% interest in both licensed ope rat ioi~s; 

(b) through (d) remain as proposed; 
le) failure to maintain adeouate records or noti[v ~he 

:::!ep.J.::-·:c:nent of rnater:...a.l differences_, ~---Hivest · ga~~L:ct.:.u~ 
wi:__l subject the licensees to administrative acti.on_ 

\6) r-emains as pr-oposed. 

~ULE T~T (23.16.145) CHANGE OF LIQUOR LICENSE TYPE 
\1) E:J<cept as pro¥ided in ARt'1 23.16.2.15(10), au Owlt~!- -ei'­

g,~:i!:~ ~leaiecer 1iee!'lose may net el'l:an~e E:l'l:e t::~ <lf :1i3 
al echo lie be lfc!"a!!e lilee_tse ,.il!l'l:oue: slieffliEI:ill'le:J al'l ame:-,ded 
~aMline:J liee!"ll>e apJ!!lieaL.en aed. obeail'li~ departmel'lt appr_-,al 
><hen an Q!ODer of a gambling qpftrator license changes the tyoe of 
"'.lcoholic beverage license, t.he owner must submit an amended 
gambPng license application and obtain department approval. 

(2) remains as proposed_ 

RULE V: 123.16.3011 MERCHANPISE PRIZES AND SHAKE·A-DAY 
::;:..'lffis ( l I In the case of merchandise grizes authorized in 
shake- a- day games 'exc~udino shaking for a drink or music 1 , 
:.hose orizes may not <>xceed the value of the pot. ~ease at 
!!!Crer~<Hlaiae f!l!'iz!Os aotEM'!'i-ed lll shake a da) ~ame11, teese_ pli£es 
~at be f!~~ased a~ retail ~adae, frem ~e me~y ~ai~ ~Y 
e:h =hak£ a €limy ':JM!I! _ 

i 2) iJil! ee •-<~~- !!Ia) elt!ie aeuse !l'tll!'CI'l:ase the mereft-a-ft<:i-~ 
er:!.--s ee lile W!lee iB a ~ a ~~ Jellle i-ell't f""''tli::~ eEa""r ci•u:m 
i~ee,._ !l'<ti:di tEe pl::ii!l'J tl!!e ~- _ 

Z3 -'I&- IJ:.IIln:. Q'!i!m ~ 110~ I l) Card g.:tme 
~o!Jl~t::s 'llll!!lid!n ~we> <D!lmlS:iLalle=:iLillllll fum ordez t.cr p,lay and :he 
:::ltn.ai'cc:e; oJf ~ 3'<Clm!"'t::hllilYll! OlJf wal.tl!Jf!e <l8lre' ~i~ .mc-::ivitie;; _ 
""".J:b:.:Ccly J!l'll"'-yoo cam ~ !'::~ID~Wr~ ±'l!nwtuolv,i"-"" •!amltlli.wr 
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ac~ivity are linlited to the card games known as bridge, 
cribbage, hearts, panguingue, pinochle, pitch, poker, rummy, 
solo, and whist as described by ARM 23.16.1202. Gamblia~ ea_j 
'James mtlsE :e_ j';lia~ee eiel'ter ia lioe eare game feft!lae e~ Ehe ear· 
"!~""!: ":ll:1raameeE fermat;,. 

(21 If a licensed operator with a permit for operatinq ac 
least one live card game table on his premises wishes to conduc~ 
a card game tournament using more tables than the number for 
whi;h he has oermits, the operator shall submit an application 
to the department for a card game tournament permit. Form 14, 
the card game tournament permit application, is available from 
the department upon request. The application muse include: 

(2) (a) through (21 lj) remain as proposed. 
(3) The card game tournament application must be received 

by the department ak least five IS/ days before the start of the 
tournament allowing §ufficient time for processing. 

(4) through (10) remain as proposed. 

23.16.1201 DEFINITIONS As used throughout this 
subchapter, the fol~owing definitions apply: 

(l) through lSI remains the same. 
~"Card <Jame r::muaameaE" meaes eitol'te_. 
(a) a eard-"fame eeR\!')etitiee eeaetJeeed on tai'l~· --<e~_,;_.,."'!' 

_a ntlmber t!l:ese tables io~ .. fliefi permitfl fiaoc been ~SStlC:i, er 
(b) a ._an! game eemj';letitiel'l •IRe~--
~~~r} fe_ is eharg e, 
+±+t-tettrnameee rt1:es allew fer _fie~: -ey--~l iminat -" 

!)c'lre~e :.j';lal'\1:9 0 
tilil a rah:e e:Ef ;.3 Hot: t:alEefl, 
1 i, 1 l';lt ~~es a-_ a .. arded ae efle _ae of the eettreameat ratn= _. 

t~al'l tfle !;leE :eeiag awardee after a haae, er 
(v) the faee oaltte ef tohe chips e~ !;lOiftEs eees eet geoern 

tfle oaltle sf the !;lOt er j';lri-e a .. a_eee at Ehe ~ad ~ 
Eetlrl'lameat. 

( 61 through i 12) remain I 6) through ( 12 I instead M :7 I 
through (13) as proposed. 

,14) "Lioe earci game" meaas a care game tl'tat is playnd. 
:al ~a !;ltthlie, 
<b) i'leEweee j';lersans, 
1e) efl the j';ltemises ef a lieeased gamblin'J' a;'L~ata~· ~ 

a seeiar eiei2ea eea~er, aae 
:d) ae :atry fee is charged aae El'te face oaltte ef the 

_i.ij';lS ar j';leiaes 9eoeras the oaltle <3f tfle !;lOt, .. f!iefl ~s awaniecl 
.tf:: __ , eaefl f".aati. 

o,l3) through 119\ ;::emain 113) through 1191 instead of ,lS'• 
through 12'.'. 

:3,1G.l82: PER.MI'!' NOT TRANSFERABLE (2.) remains as 
pr·Clposed. 

·~I When, dur~ng :he f irsr: quart:er of the perrni t year, :; 
}.:tmbling operat-:_on .:=hanges t;wne!:sh~p and the ,Jppl_:_cati_on fot· 

~ontana Administratlvo Register 22-ll/24;92 



-2791-

aew gambling operator license has been approved, the permit ~p 

~e _elieense for the machines on the premises is $25 per mach ne 
i~ the $200 licensing fee has already been paid for that mach ne 
for the permit year. 

131 through (51 remain as proposed. 

23 .16 .1827 RECORD RETENTION REQUIREMENTS I 11 t hrou"!h 
i 2 I : d I remain as proposed. 

\ e I a r.hree- way reconciliation of the total act:.tal cash 
count required in 12) (d), and the total cash act~vity reflected 
by both the electronic and mechanical meter readings required in 
(21 !b) and (c). The three totals, actual cash, electronic 
readings, and mechanical readings must be calculated and 
reconciled for the same time period and must be completed at 
least once every two weeks. Any material difference must be 
documented and the reason for the difference substanti<tted. A 
material diffet·ence means a difference in the amount of cash 
counted and cash reflected by the meters that is greater~~ 
the lesser of 5%" of the total monies placed in the machines 
during the reconciliation time period or $100. If the 
difference is due to gambling device malfunction is), the 
device!s) muse be taken out of play, repaired and servi.ce 
:ormrs) submitted to the department, before t!"le machine ~s 

returned to play. Following a material difference, :ile 
::merator /route ooerator must maintain documentation of Ule cash 
~aunt required·· by 12) (d) by individual machine un::.l 
notification is submitted to the department to substantiate r.~at 
che malfunction has been corrected. 

131 r:hrough (5) remain as proposed. 

23.16.1901 G~L SPECIFICATIONS OF VIDEO GAMBLING 
MACHINES (11 Each video gambling machine model or modif~cation 
must: 

(a) be inspected in the state for approval and licensure 
by che department. The department may inspect any machine sn::i 
,or operated J.n the state. Any approval granted by the 
department to a person is not transferable. The departme•nt must 
be allowed immediate access to each machine. Keys to allow 
:;ccess to a machine for purposes of inspection may be Drovided 
to the de~artment or must be immediately available ftfid-leeated 
at the premise. Machines for which a substantial modification 
or a series of minor modifications whose total result is 
substantial must meet all of the specific law cr rule 
requirements in effect at the time of submission. Only those 
mach1.nes whic!"l are owned or operated in Montana, and to which 
the submitted modification will be applied are required to meet 
those specifications in effect at time of submission. The 
~epartment's determination that a modification is substant:al 
may be conr.ested oursuant to the Montana Administrative 
P!:ocedure Act; - -

( l I I b i chrow:;tl \ 3) rema1n the same. 

22-ll/24/93 Montana Administrative Register 
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:3 .lS. ::.925 POSSESSION OF UNLICENSED MACH;:NES SY 
Y'.k'-IUFACTURER, SUPPLIER, JISTRIBUTOR, ROUTE OPERATOR, OWNER, 'R 
KEP.1\IR 3ERVICE 1) A manufacturer, 3ttE'~l·::!', d~scribuc:-:r, 

r-oute ':lpe!:'ator, owner, or repai_r service may possess ~'Jr cw:: 
~a~l1.censed machines, logic boards, mete!."'s, and rnac:-::.l:;.~-~ 

c:::nnponents which conform ~a c.he statutory r-equirements and ru.les 
~elating ~o 2lectronic video gambling machines. Such rnac~~~es 
possessed or owned may Clot be operated except when i:1spec:: ,,:; , 
l~cer!sed, and placed on a :~=ensee's premises. 

21 .16. 2004 IMPORTATION OF ILLEGAL GAMBLING DEVICES ~• 
Before " manufaccurer licer:sed under 23-5-152, '!JCA, 
c1ay import an illegal gambling device inco the state, he shall 
st:.bmit co tl"le department :orm 2:::. Form 22, when submitted to 
tl1e departme!lt :.s an appl~-::at:.on for approval to import. illegal 
gambling devices afte!/s:o ee!!l~eftel'lts; when completed by che 
.:S.epartment and r·eturned, serves as a certificate of approvaJ. t.,J 

ccnport ~'.legal gambling devices anel/etc ee~eftefte3 inco che 

1 .::::: ::hrough \2; {a) remain as oroocsed. 
::. :he illegal dev.ices ~hat ConCain component:s t~at wi ~ ... 

ce ~mpcr:ed and ~sed by the l~censee to manufact~re an ~~~~ga~ 

:i~vic;~ :'--1r ~xoort f::-om t.7le state; or 
,_i:..) !"em.3.ins as proposed. 
, b! rnanufac~'J.rer, model_ !1Umber, and ser::.al numbe:r- ~ 

:."i:p!Jli.ab:_~ ~)f ~ach device and/ot= esFAreF. RE; 

c ... tr:-enc location of devices .~u1d;'or semcencnt:J: 
,j t.~t_al ~umbpr of devices aHd/or ,..ompoaenCs in shipme:1-:; 
.:: and \f) remain as proposed. 

'· ::1 1 destination of 1evices aHd/or eoffipor:cnts. 
\ .3 / remains as proposed. 

RULE XII 123.16.350~) :JEPAR'I'MENT APPROVAL OF PROMOT:::ONAL 
·}AMES OF C:HA.i\ICE, DEVICES CJR !'NTERPRISES I: i through I 3) rerna~n 

as proposed. 
f 4:1 }J'o devices or ~!'it >rp+- i:Jes ~ay be 9layen prior 

:~partment approva:. 

RU~E :cv 123,16.3801 REVIEW OF CARNIVAL GAMES 
C3.:rnival games t!'lar:. are i.!lr.~nded ':.O be 'Jperated at. ~ 

:air ·Jr carnival may be submitted to che depar<:ment for analys:s 
.,.,ith t!1e purpose of determining if the games meet t!:e 
~~quirements of 23-6-102, MCA. No games shall be authcJr:~ed 
·.1e1~e;os specifical:y approved by t.~.e deparc:nenc follcwi:'Fj " 
,·-:vi•cW ,H ~!1e game and how ic is played. The depar:menc may 
~'iut::or.:..ze a 9"ame .r..oc list:ed in.:::: 5 ;OJ:. 23-6-104, MCA 1 .:£, 3.fte!:' 
:ar~f~l review, ~t can be demonst~ated ~hat winning is __ l .10 #Q) 

G.Qt --:ont:.~nger::.t upon lot :Jr c:hanc~ a-nd is ._'fltirei} based upor. tn.e 
::;;.:;_2_-:_l '.;f :-_~-:.e pl.-.:1y~:!::" as ..:ie-t::_ned under ~:J-0-1041.= 1 ,h, 1xi~.r1 ~o 

!~v1ce. mac~ine, i!i..strument, a.pparat',JS, cont~ivance, sc~1.eme, ,~.._ 

,:;y::::,-.:.::1 .v:--::..·:.:-_ :-:1.=:et-. .:;; :--.he d-=:t.::1:.t:.cr. Jf 9amblin9 'lS ::.n :::3· =;-

22-l::./:..1/~l3 
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~12 :11, MCA. shall be approved. 
!2) through 15i rema1.n as proposed. 

~. The Department 
written comments received. 
comments by rule number. 

thoroughly considered all o:~al and 
The following are responses t.o those 

·:::OMMENT: 23.16.101 (71 "Gift Enterprise": The 
represencative from the Montana Tavern Association, (here·inafte:c 
referred to as the MTA), Mark Staples, suggesced that there be 
a change in this definition since simply visiting or being 
present on the premises does not, in and of itself, connote an 
agreement to purchase goods. Rich E. Miller, Best Bet Casino, 
Helena, stated in his written comments that House Bill 372 had 
a :::ear and prec::.se definition of "Gift Enterprise." He stated 
that this rule should be abandoned and the statutory language 
should be applied correctly and faithfully. Tom Hopgood, 
representing the Gaming Industry Association (hereinaft·~r 
referred to as the GIAI at the hearing stated ttrat the 
Department should strike this rule since the underlying statute 
is clear. 

RESPONSE: 'I'he wording 
significant confusion. The 
adequate definition, making 
unnecessary. The Department 
change. 

of the proposed rule caused 
statutory language may provide 
any rule change at this cime 
will delete this proposed ru.!.e 

COMMENT: 23.16 lOl (14) "Person": The representat:lve from 
~::e M!'ll voiced his concern that a smal.!. corporat:ion mighc easily 
have 5% or more of its interest :ransferred on a busy trading 
day. The MTA believed this should be eliminated. 

RESPONSE: To clarify the meaning of the rule, the 
Department identified stock transfers as occurring to or from a 
sing~e individual. 

COMMENT: 23.;.6.103 14l: The representatives of the MT.; 
and SIA stated that:: this rule ignored the rise of finance 
corporations as arms of publicly traded corporations. They 
suggested that this rule would burden ~he Department with 
personal history statements. Rich Miller stated in his written 
comments that this rule requires clarification and a re,. write. 
Larry Akey, representative from the Montana Coin Machine 
Operators Association :hereinafter referred to as MCMOA) 
:-equested that the Department delay adoption of th:ls rule 
pend~ng further review. 

RESPONSE: This rule addressed non-institutional loans and 
publicly traded corporations. The Department will be proposing 
,1dcj ::ional rules regarding publicly traded corporations in :he 
near :,rt\lre. This prc;:;~sed rule chanqe will be deferr-e·d unt ~: 
that :ime .:~lHi .Se;:-t .:\:1 ~ will be delet.2d. 

22-ll/24/93 ~·10ilt3.na )~t.dministra.tive Registe~ 
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COMMENT: RULE I 23.16.:051 WITHDRAWAL OF APPLICAT:2N: 
The represe!1tatives from t.he MTA and GIA were cor..cerned ·wi:::-:. 
:::he 11 'Nith prejudice" Ve!:"SUS "WithOUt prejudice'' designations. 
C'hey suggesced language to add c!:i teria to det:er"'i=e when ~=lEe 
Depa~:trnent will grant •.,.rithdr,awals with prejudit-:e. -~~;.t::­

reoresencative from the GIA also staced that it would be helnfu~ 
to- spell it out: ::hac an applicant has the right to appeil a 
=inding of prejudice in the w1thdrawal of his application. R~ch 
Miller stated in his written comments that for che protection o£ 
the Department and the applicants, limit:s and conditions OG t:!1e 
exercise of discretion should be clearly ciced. 

RESP0NSE: The Department: agrees thac the addi tier. ot 
criteria to be used in granting a withdrawal with prejudice w1:1 
be added ::a the rule. In addition, the rule wil~ refer to the 
applicant's rights under the Montana Administrative Procedure 
.Zl..c::. 

COMMENT: RULE II 123.16.111 ill' REAPPLICATION RULE: The 
representative from the GIA commented on the need for protection 
~gains: ~he arbitrary use cf che rule. 

RESPONSE: The :Jeparr::ner..r: agrees to refe!' to the app:i.icanr 's 
:"lghts ·._:.nder the Mont. ana Administ::-at :..vt2 ?:r-acedure Act. 

COMMEN':': 23.16.).:..5 1 ~~~:ont...:ngent: Ownersh.:o'': A ;<Jr:t:::~r;. 

st:aternent op!_Josing this detil·l_:_tion was r-'2cei~Jed from Tom Hopgcud 
·.3I.1\.. He argued that the definition w<'<S ext::remely broad and :hat 
:.t. would be difficult to enf.:)rc~ and impqssible c.o .:amply w1-r::. 
The r::presentative from ::r.e MTA was concerned ':t'iat 
:.nvestigations of a cont:ingenc owne!: may be cluplicat~ve. R: ·ch 
Mil2.cr sc.a .. c.ed in his written comments t.har. t.l-lis de~i::ition was 
very broad and open to :nany interpretations ar.d that clari c.y .)f 
scope and lntent is required in this section. 

RESPONSE: ':'he Department will defe!"" adoption of t~is 
proposed rule unt~l :urcher evaluat:ion has been complet:ed. 

COMMENT: 23.=-5.1:J._5 15/ '•Loan": The -:-epresentative f::.:om 
~·:c, )ITA stated that: he was aware that: the iJepartme:1r. was 
~~c~~t-:?.mplat.ing o.pplying IRS, 'JCC, and ot.her standa!·d t.:.r::.o.n:,:::_f'i._;_ 
·'1.:-:-!::..n:t:.ons and agreed with L:1is in;:.erpret.at.:i.on. :'he 
:.·-=-~~·:::.·.-~:::J'2ntacive :rom the GIA questi:::;ned whether the propcsed 
:,;c ~"~cion required :he payment of interest. He suggested that 
1:: 1 ioan r-equires is an absolute oromise by the borrower :a 
, .. c~;,ty ~:-.e principal. Both representatives suggested changing 
~:1~ lase s~nter1ce of this rule to allow for the extens1on of 
;ca.yments on a loan. Both r-epresentatives requested that the 
~epar::nent continue to evaluate loan agreements on a case by 
'~"'lse basis. Rich Miller staced in 11is wr.:.tten comments that: ,., 
3ef~rllCion of a loan is adequacely addressed in ucc statutes a~d 
~l~s wnich should be accepted by -he Department. 

S;:SPONSE: The Department 3.91."~~s 'lf.lit~ the suggestior;. t:ldtr. 
.. ~tl:~ ~~t~r to :he defi.n:~.:2n or :~a~s ~nder 31-:-lJl, ~c~. 

;.;or;r_,:!r'l....1 i'\drnJ.r'..iSt:r.::tt:.lVe Reo:.s-:::.e:~ 
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Ciowevet·, co provide some guide:!.ines !"or approval or disapprova:i., 
::eference will be made to the Uniform Commercial Coc.e, IRS 
~egu:ations and commercially accepted banking practices. 

COMMENT: 23. 16. 115 \6} ''Management Agreements .. : The 
::epresentative of the MTA suggested that this rule be redrafted 
to state that a manager who has "overall'' duties over tne 
individual duties listed would be subject to a management 
agreement. He also stated that the last sentence of the 
proposed rule would disallow any profit- sharing progr<•m wi ch 
management and suggested clarification of this. The 
reoresentative from the GIA stated that the Deoartment should 
aliow profit sharing as a component of management compensacion 
as long as the manager is employed in a bona fide management 
position and the compensation has a reasonable relation to the 
duties performed. Rich Miller in his written comments stated 
that this definition was too broad in scope. He suggest•:d that 
persons possessing the power to hire and fire employees would 
be a better measure of what constitut:es a manager tt.an the 
stated criteria. 

RESPONSE: The Depanment agrees that a provision far 
bonuses or profit shar:±.ng plans should be allowed provided :hat 
t~ese plans do not represent the acquisition of an owner_·~t-:.:'..p 

~nt.erest. 

COMMENT: 23.16.115 171 "Manager": The represental:ive ::>f 
the MTA stated that there needed to be clarification of the 
management :-'esponsibilities and suggested the addition of the 
wcrd ''overall" before ~~management." 

RESPONSE: The Department agrees that clarificac.ion of what 
canstitutes management responsibilic.ies would be made by stating 
chat "manager" refers to someone having "overall" management 
responsibilities. 

COMMENT: ;p.lfi us 19l "Securitv Tnt.erest": The 
represen~ative of the MTA stated that this rule seems to ·oe such 
a restra1nt on normal financial procedures that the only 
corrective measure that can be caken would be to delete it 
entirely. The representative of the GIA agreed with Mr. :3taples 
comments and indicated that the proposed rule ignores the 
widespread use of wrap-around contracts for financing the 
purchase of a business. He strongly suggested th.3.t the 
Deoartment rewrite this rule. 

- RESPONSE: The Department will defer adopt ion of th:s 
proposed rule until further evaluation has been completed. 

COMMENT: 23.16.117 \8) liil: Both the MTA representative 
and Mr. Lynn Seeley requested a period of either five years or 
half the life of the contract in this ,.ule. Rich Miller stated 
in his written comments that eightee~ months would be a much 
~ore ieasonable time f~ame. The rep~~sentative f~om the GIA 
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3.greed that thE: :3ix mont.h period is un:r:.ea.l::..sr.ic a!1d suggest~d 
!."'emoval of this section. 

RESPONSE: With regards ~c transfers of ownership resu:c~ng 
=~om :oreclosu~~ on a contract for deed, the Depart~ent ag~e~~ 
::tat the six ~\onth time period proposed in the rule does not 
~eflec: actual experlence in this area. The Department agr~~s 
::1at the time perlod can be lengthened as requested in che 
public hearing as long as the State can be assured that no 
st:-angers t:J ~he license Wl_ ... :!:'esulc 1 that not:..:Eicat:..on ,:;:t 

foreclosure wil~ be prompt, and that t!1e Department's costs~-" 
~onduct any investigations can be recovered. 

::3.16.117 18) 'vi: In addition, 
reflect the changes in subjection 

this rule will be 
( 8 I I iii . 

chans~d 

COMMENT: 23.16.120 LOANS TO LICENSEES 14\...l£1.: Rich 
M~l:e~ stated in his writLen comments ~hat a ditfe~ence of :~ 
triggering reports to the Department would create a blizzard Jf 
paperwork for both the operator and the Department. n-2 
sG.ggested :::nac 5% would be a more real:st::.c ficJure. ~~-~:-~ 
:r-epr.,esent.).t::._ve :::::-om t::h~ ivlC:v!OA suggested tile same 5'% o:c 21.~:; 

::..ou-r--2. 
~ESPONS:S: ~:;.e Depar'::ne!ll.. agrees c:1aL dn dc::-epcable st:_J!:c:.,l_::·j 

~or rnacer1al di~~erences l:l cas~ amour1ts ::._s 5% ~r ~:~0, 
whichever is t~e lesser. 

COMMENT: 23.16.120 ~OANS TO LICENSEES 5~ a· Ti':.e 
~2oresentative erom the GIA stated at t:he ~earing ::.hat as 
prOposed this rule 1s con!":Jsl~g, :3hould be !:"ephrased a Ed t :-:.~i.t 
''ma~oricy ownership'' should be defined. 

RESPONSE: The uepartment has defined majority ownership as 
the same individual or 3roup of individuals JWning a 3rearer 
than 50% ir1terest in the licensed operations. 

COMMENT: LOA.l\18 TO LICENSEES i 5' 'e I_. 
r~presentat~ve ~rom the GIA stated that =~1S r~l~ is vagu2 ~rld 
af:'.biguous. 

R<::SPONSE: The Deparcmem: agrees 
,-:,mf'-ls tng. The rulc:o will be changed 
··~nd ~nvescigacions ~indings. 1

' 

ti1at the sent'""'~lC2 ~c. 
to strike out the words 

COMMENT: RULE III '23.:6.1251 CHANGE OF LIQUOR LICENS.\l 
c':PE: Gary Blewett, Administ,..ator:, Liquor Division, stated in 
'l~s ·,r:!.tten comments that the :anguage in Rule :i:II suggests :!·\at: 
1 !iquor licensee would be proh1bited f,-om changing the iiq'-lo~ 
:~cens8 type unless the Jepartment approved it. He suggested 
-~:at :he rule be r-evised to use ::::!1e same :3entence acruct:.ur·~ ::;.:;..; 
-~ ~ul~ IV ~o avoid possible m1sunderscanding. 

RESPONSE: The Department has adopted chis suggestion. 

':.:MMEN':': ~UT-2 V •23.:6.30: MERCHAND:SE ?RIZES .l\.J."'JD :-=:HAS::~: 
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-A-WAY GAMES: ~he reor~sencative from the ~TA sta~ed tha~ t~e 
~aw was per~ec[_j ~le~r and that this area did ~ot justify this 
%.:..:1d of sc:-·J.:::"..:~:;. ':'he reoresentatJ..ve from :.he GIA 
s~ated that this ~ule effectively prohibits the inception ot 
shake-a-day games and suggested the withdrawal of t~is proposed 
~u:e. Rich Mij_l-2r stac.ed in his wrir:ten comrnencs that t~e 

;noposed rule would effectively outlaw Shake-A-Days. He 
suaaested thac t~e atacate ~s clear is concise and t~ae t~e rul~ 
sh~~ld be str~cke~ entirely. 

RESPONSE: Mcst:: conm~ent.s ill~icatc tl1at the wording i:1 the 
pr~posed rule was confus~ng, resulting in a misunderstanding o~ 
the Deoartment's intent. However, che Department does need to 
:nafce it clea1.· that the .st3.t:ute does not allow additional :,__111ds 
c~ be added to :he pot to purchase merchandise prizes, and che 
rule will be rewritten accordingly. 

COMMENT: RULE VI 123.16.:301 TRANSFERS OF OWNERSHIP 
~NTERESTS IN LOCATIONS ~HAT DO NOT POSSESS AN ON PREMISE 
Q;::!S:JMPTION ALCOHOL BEVERAGE LICENSE GRANDFATHERED FOR T!-iE 
;'URPCSE OF ·JBT.'\IcENC PER."1I':'S TO OPERATE v:DEO GAMBL~NG MACHElES: 
~=. ~asey, 8IA, stated that ~h~s rule should be removed ~n i~s 

'?r:~i:·et::y. He st.at.ed t!lat. ::he Department does not have r.~12 
at.;.'::lor:Lty to tak>£ away che abillty o:: -3. purchaser· o:i 2".1. bus:.nese 
desc::-ibed .i.n 23-5-611, Y!CA~ to continue to operate ·I ideo 
gambling machines. 

RESPONSE: ~he Deparcme:1t disagrees with comments rega:rjl!l9' 
:!:e need !or tl1is r~le; continued :~nfuSlon over the incent o~ 

:~e :989 and 19?3 legislation conc:e~ning grandfathered lccaticr1s 
-::learly indica::es the need for clarif:.cacicn by !:"ule. I~l 
addition. the ~ule is needed to provide a process for change of 
owne,.-ship form. 

COMMENT: 23.16.1 1 01 CARD GAME '!'OURNAMENTS and 23.16.1201 
wEFINITIONS": Jerry Fu2.ler, Cardroom Manager. Oxford, Missoula, 
stated in his written comments that he is concerned about the 
wording of this proposed rule. ~da Dagen, Ida's Palace 
Cardroom, stated that she had the same concerns at the rule 
::earing. They both were concerned that discontinuation of :;~ei~ 

·,;eelcly tournaments would reduce the number of table per:ni ts 
needed and ,.-educe deale~ employment. 

RESPONSE: The questions received led the Department: to 
deter any rule changes until further evaluation on the conduct 
of r:ournaments and the application of the proposed n1le to 
promot~onal type activities. 

COMMENT: 23.16.1716 SPORTS TAB CARD MANUFACTURER LICENSE, 
RULE IX DISTR:3UT;JR' S LICENSE, AND RULE X ROUTE OPERATOR'S 
~ICENSE: The rep,.-esentative from the GIA stated a concern that 
:nembers may be -xposed to multiple licensing fees. He suggested 
:::l:ese rul2s be ~'=Dhrased and the Deoart:ment be directed to waive 
::he appl1:·~1.tl_on license and procesSing fees in the ~vent or a..n 
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3pplicaticn made by a par~y who is already !icensed. 
RESPONSE: The Department indicated in cesc1mony befor~ 

~-2"gislacive c:munitt:.ees that it would noc use :t~l:.2.r:.:.p2.-= 
3ppl~C3t~cns by the same company for chese types ~f ~icenses as 
ar:. cpportunity ~:o ::-equ1.re mul:iple fees. The disc~etionaxy 
language contained in the rule allows t~e Departmen~ :o make ~h~ 
deter-m1.natior.. ::.o waive :ees .:Jn a case-bv-case basis to insul-~ 
t::.at. the applicant .... o substanti.a2.1Y the same comoanv. 
~herefore, the Department disagrees that the r~le shouid Se 
c!1ang12d to make the waiver imperative. 

COMMENT: 23. l6. 132: PERMIT NOT ';'RAli!SFERABLE: ':'he 
r-2oresentat:.ve :rom the GIA stated that the proposed ::ule ne'=ded 
:a-be =ewcrded co reflect the intent of the authorizing statute. 

~ESPONSE: The words 11 t.O ~eliceYJ.Se 11 wij_l be deleted and 
~eplaced wic~ the word ··~or.rr 

<'OMMENT: 23.16.1827 RECORD RETENTION REQUIREMENTS (2) \a': 
The reoresentative rrom t:he MCMOA requested in hi.s written 
,:::::.nunen:-~.s :::1at t~E Depart:nent chanoe this rule co requ11-e 
~rinting the lifer.ime audit ticket: a~ ~east: once every two 
w.:::eks. He :tlso ~eouest~d r:hat the ·r~na:er-ial dl.fferencc~·~ b~ 5% 
:,r ::Some dol:ar· thre-shold. 

?ESPONSE: The Department believes that: requiring !~fer.'me 

it~dit ~1ckets co be pr~nced out ~ach week ~s still ~ecessary to 
enable the Deoarr.ment to discover discreoancies in audit taoe 
acd ~ecer readings. Changing this to ~nc; ~very twc weeks wil: 
jreat:y :.nc:::--:ase the amount of time it takes t.!le :Jepartment. ::o 
: ind t_he source of discrepancies. :"" is c:!':i tical ~hat ;:he 
:J~oart:nent have the besr. infor:nar.ion available ~v der:e!:m::..ne t!"la:: 
c.:oe proper amount of taxes have been paid. 

COMMENT: 23. 16 .182 7 RECORD RETENT±ON REQUIREMENT '", · 
T:Ce represer.::a::~ve of the MTA stated -:!'.at he bel ~eved c:1at: ~~:;e 
-:.%- d:..f:erence which would t::.-igger submit':al of documentation ;,nd 
~ubstanciacion should be exoanded to 5% or a sign~ficar1t jal:~r 
lmcunc CO just.ify the work that WOU.id ensue ~:'!:" bct:!l '"!~A 
'!)erat:or and the Oeparcmenc.. 

RESPONSE; The Deparcment agrees chat. an acceprabl~ :3tandarj 
:or materi.al differences ln cash amounts is ~% or SlJO. 
~t:..c~ever is the lesser. 

·~,MMENT: 23.16.190~ GENERAL SPEC:!:FICATIONS OF VT'JEO 
:;AMBL::<G ~CHINES: ':'he representat::.ves of the MTA and '3IA 
scat~d tl1at having keys available within two hours of a request 
s',ou~d sat:.sfy both the Department's needs and :he secur~t::' 

,~onceo""s or 'Jendors and operac.ors Wl thOUt the ::ecessity of 
l~avi~g keys on the premises. The representativ~ Jf the GIA 
a.i.so .:5uggesced chat the prov:.sion ::;..l.2.ow~ng keys co D~ pr~v::_ded 

':o che :Jepar~ment. be reta1:-:>2d. Rict1 Y1i:..l..::!" also n~ade ::.!1at 



:-:::quir:..ng keys tc be on the premises and "i!11Il1ediac.ely avallab:..e '' 
would expose eve~y ope~ator to employee theft and "s 
unreasonable in the extreme. The representative of the MCMOA 
strenuously objected to the adoption of the proposed amendment 
for the same reasons stated by Mr. Miller. 

RESPONSE: The Department needs aome assurance that acce~s 
to machines will be immediate for the purposes of enforceme!C:; 
in addition, to avoid lengthy waic::.ng t~mes that waste sta::: 
resources, and to provide system integrity, the Department needs 
immediate access. The !)epartment also has concerns about :he 
State's liability in retaining keys at the request of mach::.ne 
owners. However, the Department agrees that the present 
discretionary language in the rule can be retained whEe a 
policy is developed that addresses all these concerns. It is 
the Depart:nent' s intention to pur: ':his policy into effect a.s 
soon as possible. 

COMMENT: 23.16.1917 GENERAL REQUIREMENTS OF 
MANUFACTURERS. D1STRIBV~ORS AND ROUTE OPE~~TORS, OF VI:EO 
GAMBLING MACHINE-S OR PRODUCERS OF ASSOCIATED EQUIPMENT :3 I "' : 

The repr·esentative from th<= ~~CMOA suggesced deleting "c2in 
operator' from this rule. 

RESPONSE: Th~ Deportment agr:es that the t.erm ''c~:,:!~ 

operator" is redundant and can be deleted. 

COMMENT: ,"l.lS .l'llR VIDEO ;:;AMBLING MACHINES TESTING FeEs 
...1_;_: The representative of the MTA wanted to know why r:here -.... as 
a 25% per hour fee increase. ML·. Casey, GIA, stated in :~is 

written comments that the Deoarcment needs to prov~de 
justification for this increase. -

RESPONSE: The Department believes operational cost: 
increases since the original fee was set in 1989 justify :he 
increase in the fee from $40 to $50. Such increases include: 
salary adjustments, increased rent and facility overhead, ·3.:1d 
higher equipment costs; these increases range from 10% to ~1% 
·:wer the period betwee:1 1989 and 1993. The Deoartment a:so 
anticipates the need for equipment replacement- in the near 
future. For comparative purposes, the other labs in the Uni:ed 
States have the following charges: State of Nevada, $50/hour; 
State of New Jersey, $75/hour; privace laboratory, New Jersey, 
$125/hour. 

COMMENT: 23.16.2004 IMPORTATION OF ILLEGAL GAMBL:~G 
DEVICES: The Department received a comment that inclusion of 
machine parts in che approval process is cumbersome and ::ot 
necessary. 

RESPONSE: Existing rules and statutes provide the author::y 
~he Department needs r:o require approval of devices or devices 
in a. nearly completed state. Therefore, all references in :.:-.~s 
rule to components wil:i. be deleted. 
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COMMENT: RULE XI <23.16.204) PROCEDCRE FOR ADMISS:ON CF 
HEARSAY EVIDENCE: The Department received "- comment t::-om 'I\=m 
Richardson at the hearing that this rule cou.:.:i delay the h.,a,-~:og 

process co allow for hearsay evidence . 
.RESPONSE: The Department believes that the deadlines in the 

::ule are reasonable and chat the rule should not be changed. 

COMMENT: RULE XII (23 .16. 35011 :JEPARTMENT APPRCVAL )F 
?ROMCT:!:ONAL :;AMES OF CHANCE. DEVICES OR SNTERPRISES: The 
representative from the MTA stated that this rule needed co be 
clarified to sav that no devices or enterorises associated wi=h 
promotional gam-es of chance may be playe"d prior to Departmen::: 
approval. Mr. Casey, GIA, stated in his written comments that 
this rule would pose problems for the Department and be an 
-=xtreme inconvenience to the ope,·ators. He suggested that tl"'.is 
rule be rewritten aa it is imorac~ical. 

RESPONSE: Guidelines for evaluating promotional James 
will be developed and made available to licer-sees. DevicE;s wi:.l 
requir-e pri.or approval. 

CCMMENT: RULE XIV i23.l6.380ll RSV2::lW OF CARN:LVAL SAMES 
~~__;_. :Je:1nis Casey, GIA, stated at the hear:..!lg that most, if :1'.-'l 

J~:, o: ~he games wt1~ch are now listed and described in =3 
:C4 could not be continuerl at carnivals or fairs if the proposed 
:.anguage is adopted because they do concai:1 elements of chance 
and are not "ent:'..::-ely based upon ~he skill of the player .. , ::p 
suggested that the Department modify the def~~ition of sk:..ll f~~ 
::-_~::._s r-;;le. Rich Miller stated in his written comments th?~t cr,:.~ 

:·tlle was wr::_ t ~en cont::-ary to statute and suggested st r ikin·: 
~angu~ge in section one of the rule. 

RESPONSE: The Deoartment believes that chance ar lot should 
not impact the outcome of the game in that it is possible tcr a 
skilled player to win. The Department agrees that the statucot·y 
language in House Bill 191, amending 23~6-104, MCA, concerning 
')"ames of skill, can be incorpo,ral:'e~ inc~ tJ/rJe. 

By:C .. ;i&?Vlit L~. 

By: 

JOSE~ P. MAZUREK .' ) 
( Att:;.Qrney General /_/ 

~LA]J~ 
C IS TWEETEN 
Ch~ef Deputy Attorney General 
Rule Reviewer 
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BEFOFS THE DEPAFTMENT OF LABOR A!·W DIDUSTRY 
OF THE STATS OF MONTA.'\!JI. 

I~ the mat:er Gf ~he 
amendment of rule related to 
liabi~ity of workers for 
medical expenses for workers' 
compensation purposes 

TO ALL cNTERESTED ?ERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.29.:402, 
PAYMENT OF MEDICAL CLAIMS 

1. On August 12, 1993, che Departmenc published notice at 
pages 1870 to 1871 of the Montana Administrative Register, Issue 
No. 15, to consider the amendment of the above-captioned ru:e. 

2. On September- 3, 1993, a public hearing was helc in 
Helena concerning the proposed rule at which oral and wri:ten 
::omments '."Jere received. Additional written comments \•;e:re 
received prior to the closing date of September 10, 1993. 

3. After consideration of the comments received on the 
proposed rule amendments, the Depar:~ent has amended the rule as 
proposed, with the following changes: 

24.29.:402 PAYMENT OF MEDICAL :::1.-AIMS ,_, l?aymen:: cf 
medical claims shall be made in accordance ~ith the ochedule of 
nonhospital medical fees and the hospital rates adopted by the 
department. 

( 21 ?le fee al!' clolal!'ae slola': ee ea, able by tfle ~,.,, u:::ec! 
nerltel!' fal!' tl!'ea!R~el'!l! sf -iR5 •u~es .eJoscaifwEi if· ~ialnli:::', L'l 

aeee!lt;ed b} tfle ifiSttl!'C>', The insur-er shalj_ make t:ime:Cy paYTI',e:-.t:s 
~f all medical claims for which liability is accepted. 

; 3) Payment of private room charges sha:l be made on~,. ,;: 
ordered by the treating physician. 

(4) Special nurses shall be paid only if ordered by the 
treating physician. 

J21.. For claims arising before July 1, 1993, no fee or 
charge shall be oayable by the injured worker for ~reatmen~ of 
injuries sustained if liability :s accepted bv the insurer. 

ifl For claims ar'sing on or after July:, 1993, no fee ~r 
;harge other than: 

.Ai ~he co-oaymenc provided bv 39-71-704, MCA ~; 
!B) THE CH8RGES FOR A NON-PREFERRED PROVIDER, AFTER ~o::CE 

IS GIVEN AS PROVIDED IN 39-71-1102, MCA; OR 
!C) THE CHARGES FOR MEDICAL SERVICES OBTAINED FROM o:~ER 

THAN A MANAGED CARE ORGANIZATION. ONCE AN ORGANIZATION IS 
DESIGNATED BY THE INSURER AS PROVIDED IN 39-71-1101, MCA. 
shall be oayable by che injured worker ~or treatment of inju~·es 
sustained if liabil+t:v is ac;epced by the 1nsurer. The decis:on 
whether to require a co-cayment ~ests with the insurer, not ~he 
medical provide..... :f t:'1e 1nsure~ dces not ~eou~ re a co-oay::~nt 
bv the worker. the orovider may not charge or bill the wor~er 
any fee. The insure!"' must ai.,re '=nouah ADVA..l\!CE :1otice t·__; K::-;::~m 
medical providers t!~at 2.t:. w1::. Yeguir-e :::o-oaymen~s trom a ·.,o.~c::.':·~e~ 
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so :hat the orovider can make arrangemencs with the worker to 
co~~~ct L~e co-oavment. 

AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-704, MCA 

4. The Department has thoroughly considered the comments 
and testimony received on the proposed rule. The ~allowing is 
a s'.lmmary of the comments received, along with the Department's 
~esponse to those comments: 

Comme:1t: The State Compe:1sation Insurance Fund (State Fund) 
commented that ARM 24.29.1402 (6) should list all the ot!"ler 
slt'.lations where an injured worker might have to pay a fee for 
~eciical services, not just the co-payment. 

Resoonse: The Department agrees wl th the comment and has 
amended the rule accordingly. 

rcmment: The State Fund commented that subsection 6 of the rule 
should be clarified to specify that the injured worker is li•ble 
for paying the fees if the treati:-.g physician violates the 
9rah~bition against self-referral. 

Resconse: Sectic:-l 39-7:-lJ..OS, MCA, orov:..des t~at neither the 
.:.:1_;~-.1red worker 01~ :he :nsurel" 2 s .1.-.:..able fer fe.es when '::"he 
treating physician violates the sta~~te. 

Comment: The State Fund commenced that the requirement of 
advance not.ificat:..or.. of prcv1ders ':;,at a co-payment is due f!.":::rn 
~~:e injured ·t~orke!:" is not ~equ1_red by statute. The Montana 
Self-Insure:rs Associat.:::._sn -3.lso made ':!"le same general comment. 

Resocnse' The Department believes that it is appropriate that 
r.!1e insurer qive nocice to bot~J. 'c..""'~e injured worker and the 
~nlured worker's ~nown medical orovideYs that the insurer will 
no~ be payi~g the entire medical bill and that the worker must 
contribute a co-payment. Section 39-71-704, MCA, is silent as 
~o any party having to prov1de nctifi~ation of the applicabil~ty 
:.J::: co-payments. Co-payments 3.re a new concept in workers' 
c:J:moensation, and reoresent a .substanti.al chanoe in the law. 
~he.Deparcmenc believes that advance notice should be given that 
=a-payments will be requ1red from ~he injured worker. 

The Department believes that the insurer is in the best 
position to give notice. One i~surer might decide that it will 
not ~e9ulre co-payments in some cl~:ms, while another insurer 
mav enrorce co-payments in all clai<ns. ::>roviders may not know 
at· che time of the second visit who is the insurer, and what 
;;olicy appl~es. The advance noti£~cation requirement allows 
providers che opportunit'( to collect the co-payment at the time 
serv~ces are provided. Likewise, injured workers (who may be 
cotill~y disabled and not working) sho'.lld be made aware that ~hey 
~.ave a responsibility to pay for a portion of their medical 
-=xpenses .~.n 3-dvance of incurl-i.r~g t:::cse ~xper!.ses. To clarify 
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whe:1 the noc.ice must be ?ive~, t~1e Department has added the word 
''advance'' to ~~e :ast se~tence in subsection (6). 

~~mment: The Stace Fund also commented that providing notice to 
prcviders is imposs1ble :f the 1nsur2!"" is not aware of t~e 
existence of the p~ovijer. 

Resoor.se: The Depart~ent !1as amended t~e rule 
notice needs only ~o be sent to providers wno 
rendering services ~c =~~ injured worker. 

to requi:::.-e that 
are known to be 

5. The amendments to tll.is rule are effective December .1., 

1993. 

dda <" • .[2 A ,d ,£if= 
David A. Sc.:~: 

Rule Reviewer 
Laurie Eka~ger~mmissioner 
DEPARTMENT OF LABOR & INDUSTRY 

~ertif~ed to the aec~e:a~y of State: ~ove~be~ :s, :993. 
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B~FORS T~~ DE?ART~ENT JF ~ABOR &~D INDGSTRY 
OF T:!E S'I.~TE OF !v:ON":'.A..J.\JA 

In che mact~r af :~a 
3mend~ent of rul~ ~elated co 1 
:=ave: exoense reimbursements l 
Ecr wcrkers' compe~sation 
purposes 

TO ALL :NTERESTED ?ERSONS, 

NOTICE OF AMENDMENT OF 
ARM 24.29.l409, 
TRAVEL EXPENSE REIMBURSEMENTS 

On August 12, 1993, the Depar:~ent published notice at 
oaoes :872 to 1875 of the Montana Administrative Register, Issue 
No. 15, to consider the ame~dment of :he above-captioned rule. 

~. On September 3, l993, a public hearing was held in 
Helena ~cncerning che proposed rule at which oral and written 
ccmmenc.s ·.-~ere received. Additional wr::..tten comments were 
received pcior to the c~osing date of September 10, 1993. 

Afcer ccnsiderac~on oi the comments received on the 
prcposed rul2, the :Jepar:.:ne!1L :;.as amended the rule as proposed, 
with :~e iol~~wing changes: 

:4.:9.:409 TRAVEL EXPENSE RE:MSliRSEMENT (l) For c~airns 

ar::_si~.g be:::0re July 1~89. ~reimburseme!"lt for tr-avel expenses 
stal: be decarmined as follows: 
~ PPrsonal automcoile and orivate airplane mileaae 

expenses snall be ~eimburseci at the c~rrent rates soecifieci for 
state emplovees. Prier authorization from the insurer is 
required fer the use of a crivate airplane. Total reimbursable 
aut.omobi.le m~les shall :Oe determined according to t.he most 
d1rec• highway route between ::he in cured c..rorker' s residence and 
the oravider. 
~ Expenses for eligible meals shall be reimbursed at the 

meal rates established for state ernplovees . 
.l.£.2.. Actual •::>ut -of -gocket receipted lodgi~g expenses 

ir..cu!""::"ed bv injured . ....,orker-s shall be rel.mburseo up ::o the 
xax~ mum amounts ~stablished for state employees. Lodaing in 
~~ose arPas specifically designated as h~gh cost cit~es shal~ be 
r~~mnursed 3t actual cost. Any claim for receipted or high cost 
'..odg1ns r<:>1moursement must be accompanied by an orioinal receipt 
f~om a licensed lodging facility. :f the injured worker stays 
~~a ~on-receiptable facil~ty. or fails to obtain a receict. the 
reimbursement is ::he amount set for state employees for non­
~~celnted lodging . 

.-ill.. :--tiscellaneous Cl·ansportat:on expenses. such as taxi 
fares or parking fees. are ~e~mbursable and must oe »UPJ2"rr:ed bv 
oa~d .,..eceipt:s. 
~ Keguests for ~~avel reimbursement must be made with~~ 

~ ~e3scnab:~ t~me ~ollowLng che date 1sl :he travel was incurred. 
_1l For- c2.a.:.~s ari.s:;.ng durir.c ~ne period July 1. 1989, 

... '1Y0L~!"'. ,;ur:e H), ~ ?93. re1_11bu:r-se:nen:. :::::- ':ravel expenses shall 
;:-.~ ie:_-::'•!.'~nr~-:-ci :'iS :-:;)llows· 
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(a) Persona~ autcmoblle and private airplane m1leage 
expe~s~s sha~l be reimbursed at the current rates soeci~ied for 
stace employees. Pr1or auchor~zacion from t~e- insurer is 
required for the ·J.se of a private ai:t"plane. '!'otal reimbursable 
automobile miles shall be determined "ccording to the most: 
iirect highway route betwe~n che injured worker's residence and 
~he prov1der. When the t~avel coincides lD whole or in part 
'Nith the :.r:.jured workeY' s YegulaY ::.:::·avel to or from fTi--'8- !:he 
!NO!'"ker' s employment:, the coi:1cidenc. mileage may be subtracted 
from tC1e reHnbu,,sable mileaoe. For· each calendar month, the 
f.:rst Eift.v (50) m~les -r sf automobile 11iJ..eage is net 
ceimbursable. 

(b) Expenses for e~igible meals sha:l be reimbursed at the 
meal rates established :or state employees. 

:c1 Actual out-or-pocket receipted lodging expenses 
~ncurred by inJured workers shall be reimbursed up to the 
maximum amounts established for state employees. Lodging 1n 
those areas specificallv designated as h1gh cost cities shall be 
reimbursed a: actual cost. Any claim for receipted or high cost 
:edging ~eimbursement must be accompanied by an original receipt 
from a licensed lodging facility. It the 1njured worker stays 
in a non-receiptable fac:lity, or fai~s to obtain a receipt, the 
:r-eimbursement J.s '::he af:1.ount set for st.ate ernpl:::yees for non~ 
~eceipted lodging. 

(d) Miscellaneous '=.::::-ansportat.:..ori expe:1ses, such as tax ... 
tares or parking fees 1 are reimbursable and must be supported ty 
paid receipts. 
~ Claims for reimbursement of t~avel expenses must be 

submitted within 90 days of the date the expenses are 1ncurred. 
on a form furnished bv ':he insurer. CLAIMS FOR REIMBURSEMEN": 
7HAT ARE NOT SUBMITTED iHTHIN 90 DAYS MAY 3E DENIED BY ":'EE 
INSURER. 

J..ll. For claims arising on or after July 1, 1993. travel 
exoenses are not ceimbursed unless the travel is at the request 
of t;,e insur.:;:.r. Travel is 11 at r.he request of the insurer 11 when 
the insurer directs the claimant to: change treating Physician, 
~~ attend an independent medical examination,--eed use a 
preferred ProviderT~ or ~ be treated bv a managed care 
oraanization. If travel expenses are :o be reimbursed, :hen 
re1mbursement shall be determined as follows: 
~ Personal automobile and pr1vate airplane mileage 

exoenses shall be reimbursed at the current rates specified for 
state emplovees. Pr1or authorization from the insurer is 
reauired for the use of a or1vate airplane. Total reimbursable 
automobile miles shal:1. be determined accordina to the most 
direct highway route between the iniured workeY's residence and 
the orovider. For each calendar month. the first fifty ·50' 
miles of automobile mileage is not reimbursable. In addition. 
~ravel within the community i.n ·.,hich ~he worker resides shal ~ 
not be reimbursed. For the purooses of this rule, the communitv 
1n which t~e worker res1des is the town or citv served bv the 
oost office wh1ch serves the worke~·s residence, ceoardless c: 
where the worke~ receives ~ail. 

~cntana ~drni:llStr3tive ~eqtster 



-2806-

iQl ~xpenses for eliaible meals shall be reimbursed at :~e 
~eal rates establ~shed :or state emplovees. 

J£1. Actual o'!t -of -pocket receioted lodainq experoses 
incurred bv ~n-urea workers shal~ be reimbursed em to the 
:naximurn amounts established :!:or state employe~s. Lodgi~a i.!1 
t~ose areas speci:icallv des1anated as high cost Clcies shall be 
reimbursed at act~al cost. Any claim for receipt:d cr high c~st 
:odgina reimbursement mus~ Oe acccmoanied bv 3n original recgint 
from a licensed lodaina £aci:ity. If the injured worker stavs 
in a ~on-receiptable fac~litv, or ~ails to obtain a receipt, ~he 
reimbursement is the amounr. set for state emnl8yees for :--,or:· 
receipted lodging. 

J.Ql. Miscellaneous transporcac ion expenses, such as ~axi 
fares or parking fees. a~~ ~eimbursable and must be suQncrted _Qy 
oaid r~ceipts. 
~ ClaJ.ms for reimbursement of :ravel exoe!1ses must be 

submit ted wi ::-t_:.:l 90 davs 'Jf ~he ·-iat~ the exoenses are incu!."'~ea= 
on a form :'·..lrClisheci bv c:~,~ i.:1sur,o~. CLAIMS FOR REIMBURSEMF]TI' 
THAT ARE NO'"!' S:JBMC:T'I'ED w:THIN 90 DAYS MAY BE DENIED BY ';:~ 

INSURER. 
+;4-l:U.(a) Preauthori.zed '?Xpenses incu1,red for direc: 

commercia: transportation by air or ground, ~nclud~ng ~ental 
vehicles, shal! be re~mbursed when no other less ccsclv form ci 
~~avel is avaiiable =o t~e inJured worker, or ~hen le~s cos~:y 
forms of :ravel are net sui~able ~o :~e in1ured worke~~s medic3: 
condicJ..on. 

,. b) an injured worker- c!;ooses to use ccmmercial 
transportation when a less costly fcrm of :ravel suitable ~o his 
medical condition is available, reimbursemenc. shall be rr.2.de 
according to the rates associated with the lease costly form of 
travel. 

,_, Claims fer reime~rsement o~ 
s<>emittea .:ith; n ; o eays ef the--~ ::he e~-!)enses ar~-ne-.:ti''1:'e.cJ.,. 
8R a ferm furn~sl-:ed ey the ~ 

+4-t-.i.;_.L The deparcment shall make availab:e :o interes:·od 
oarties the specific information referenced ~n this ~ule 
Concerning rates for t ransport.at ion, 11eals, and !..odgir.g; ~eal 
t~me ranges; and des1gnat1ons cf high ~os~ 21~ies. ~h~ 
depar~menc shall inform interested parties ~n a =~mely manner ~f 
all applicable updates to this information. 

AUTH : Sec . 3 9- 71- 2 0 3 , MCA IMP: Sec. 39-7:-704, MCA 

~ The Deparsment has shoroughly cons~dered the comments 
and testimony received on the proposed rule. 7he following is 
a summary of the comments received, along with :he Department's 
response to those comments: 

Comment: The State Comoensation :nsurance F1~nci (State Fu:-'.d) 
commented that the r-ule- should make it clear t:1at. for c:ai:-ns 
ar1s1.ng aft:!" July 1, 1989, failure to !"~quest. ~!:avel expe:1se 
reimbursement ·wi:h~:1 90 days of the travel ac:s as a waiver of 
the reimbursement. The Stat~ Fund of~ered suggested wordlng tcr 
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subsections ~·e\ ~nd 1e1. ~he Montana Self-Insurers 
Assoc~ation ~scie che same general comment. 

~esconse: T~e wepart~ent agrees with ~he comments and has 
amended t~e r·_;~e accordl:lgly, although wi ~h different wording 
than suggested. 

C::Jmment: The State E"und ,::cmmented ~hat subsect~on 3 of the "ule 
should be clar1fied co specify that crave! is paid only when 
:ravel cc a pr~iarred provider or a managed care organization is 
at the request of che insurer. 

Response: T~e Department agrees wit~ the comments and has 
amended the r-:..ile lJy changlng the punctuat1_on accord1.ngly. 

C.=mmenl: The \1ontana Mun1cipal Insurance Authority and the 
Montana Associ3tion of Counties commented that they did not see 
the need ~or three •rers1ons oi the rule that differ according 
the date of i;-,~"ry, ;-,or why the ''50 mile c!eductible" did noc 
apply to pre<ruly :, 1989, claJ.ms. 

Response: T11r~~ vPrs~cns o~ the rule are needed because ~he 1aw 
governi:l.? .:--=:.: mb 1.:rs12rr.ent. c-f ~~avel expenses has changed. Because 
t~e stat1~t:~s _:_:;_ effeC"t O!': the date of the injury apply t:J 
determine he~lef:.·~ ~nt._l~2_2ment, the Department ~·ules muse be 
JaLe~sensl;:..:.·.,e. The ''50 mile deduct:ible 11 :.s a produc::: of the 
Depar~men~·s ~~le ~n travel ~xpenses, and a=~s as a iimitation 
en benefi~ en~i:~ement. Because the Department did not have 
authority t:; ~ake rules regarding t::::-ave::._ reimbursement unt..i.l 
that power was granted to 1t by the 1989 Legislature, ef~ec~ive 

July 1, 1989, the ''50 mile deductible" cannot pYoper-ly Ce 
applied !:o pre-Uuly 1, 1989, claims. 

Comment: Alexis, a claims adjusting firm, commented that the 
Department lacks authority to make "ules concerning travel for 
pre-July 1, 1989, claims, and disagreed with the Department's 
reading and interpretation of Love'l v, State ?und, WCC No. 
9204-6432, 

Resoonse: The Department's rules for pre-July 1, 1989, clalms 
merely restate the case law requirements established by t!le 
Workers' Ccmpensat~on Court for determining ~cw insurers are co 
.,ay travel expenses in pre-July 1, 1989, claims, See, e.g., 
Nelson v, Intermountain Ins, Co,, Wee No. 8407-2530 (December 6, 
1984). The Department believes that it is appropriate to 
include the pre-July l, 1989, requirements in the rules so that 
interested parties can find the rele'Jant informacion in one 
place, The Department has again reviewed the law and stands by 
its reading cf the Lovell decision. 

Comment: Alexis auescioned what was meant by "coincident" 
mileage and ~equesCed clarification in the r~tle. 
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Resocnse: The language related to coinc~dent ~ileage was ~~t 
propcsed to be 3mended. The ~epar~ment believes ~l1at it would 
be contrary to the intent of the Moncar1a Adminlst~at~ve 

P~ocedur~ Ac~ to substantively change the phrasing of ~he r~le 
regar-ding '' -=oincident mileage." However, as clari. ficat i·::"'n, 
::oinc::..de!l.t mileage is that dJ.sto.nce JC~":_;o.l~ y tr.~velBd by .-':J. 

c~aimant :o work, when the claimant also that dav sees a hea~:h 
care prov1der for :reacmen: of che job-caused injury or 
condi~lon. !t does net re~er ~c ~ileage that a ~~tally disabled 
worker would cusL.omari ly drive ~~o the workplace, ''but :or'' -=-~-:e 

disabling condition. 

Comment: Alex1s commented that future public hearings shc~ld 
not be scheduled en a Friday before a chree or four day weekend. 

Resoonse: T~e Department will keep this comment in mind w~Pn 
scheduling future hearings on other rules. 

5. The amendments to chis ~ule are effect~ve December 1, 
1993. 

~~-A-'-~-
Jav:d A. Scoct 
Rule ~..(_ev=-~we!.· 

1"-.A/ 

-· --· _JltLJf.i..__i.~k:.-.,---
~a~rie Ekange~, C2mmlssione~ 
:JEPAR':'MENT :)F =--.Aoor;:. & INDliSiR"! 

'::ert:..:i.ed t:: t.he Secretary of State; Novembe;::_- 15, :993 . 
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BEFORE THE DEPARTYIE~T OF LABOR AND :~DUSTRY 

OF THE STATE Ot' MONTANA 

,._ .. ~':l.e marter ':)f the 
ameGd~e~t v_ c·Jles relaced 
select~on of treati~g 
physician for worke"s' 
compensaticn purposes 

TO ALL INTERESTED PERSONS: 

NOTICE OF AME~DMENT OF 
~c ) ARM 24.29.1504, DEFINITIONS; 

i 24.29.1511, SELECTION OF 
PHYSICIAN; AND ADOPTION OF 
~EW RULE I [24.29.1510] 

1. On August 12, !993, the ~ep~r~ment published notice at 
pages 1878 to lBBO of the Montana Administrat1ve Register, Issue 
No. 15, to consider t~1e amendment of the above -captioned ::.::ules 
and the adoption of new rule I. 

2. Cn September 3, :993, a public hearing was held in 
He~ena concern:ng t~e proposed rules at which oral and written 
comments were :ceceived. Additional '"rit::en comments were 
received prior ~o t~e clcsing date of September 10, 1993. 

3 . 
orcposed 
proposed, 

After ccnsiderat~on 0f ~he comments received on the 
rulr2s, the DepartrneYit nas amended the ru2.es as 
~ith the following changes: 

:4.29.1504 UEFINITIONS Same as proposed. 

'24. 29 .lSil SELECTION OF PHYSICIAN FOR CLA.IMS }~."RISING 

BEFORE JULY:. 1993 '~• Alt~ough sect~on 33-22-:11, MC.ll., 
prov1des freedom cf choice in selection of a phys1c~an, wor~ers' 
compensat~on and occupacional disease case law also r~cognizes 
t:hat a worker mus~ select a single physi.:::1an •,.;he i.s respons::_:ole 
for the overall medical management of the workers' condition. 
That phys1cian is known as ~he treating physician. For claims 
ar1sing before c-uly 1. 1993. +:he worker may select any oerson 
.~e is ~efise~ ae a e~rsieiafl ~\ 32 22 111. MCA LICENSED AS JNE 
JF THE FOLLOWING PROVIDERS as :hat worker's initial "treating 
chvsician'1 '"",i. 

(A) PHYSICIAN; 
(B) PHYSICIAN ASSISTAN':'-CERTiriED; 
(C) DENTIST; 
ID) OSTEOPATH; 
iE) CHIROPRACTOR; 
IF) OPTOMETRIST; 
(G) PODIATRIST; 
(H) PSYCHOLOGIST; OR 
II) ACUPUNCTURIST. 
(2) and (3} remain the same. 

AUTH, Sec. 39-71-203, MCA IMP: Sec. 39-71-704, MCA 

4. The ::lepartment has adopted the new rule exactly as 
orooosed. The new rule wil~ be known as 24.:9.1510, Seleccion 
;f ~hysician for C!aims Arlslna On or Af:er July 1. l993. 
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5. 7he Department has thcrcughly cons~dered the 2ommen s 
and testimony rece~ved on~~~ pr~posed r~l~s. :he !oll2wing s 
a summary ct ~he comments rece~ved, a~o~g w:=n che Depart~ent s 
respcnse tc those comments: 

Comment: The State C~moensation Insuranc~ Fund (Stace Fund) 
commented that ARM 24.29~j_S~:: shou:;.d noc De a:ne:1ded, exc~pc. ~s 
r_o the catchphrase, and pe~~aps tc ::.:emcv·:: '::;e r~f8!:·~r~,-:-~ ts 
section 33-22-l::. The State Fund ~cted t~at j 33-22-1:! does 
not aoclv co Plan Nc. 1 (sel:--=._::surers) ar.d ?:..an No. ·.the 
Stace ~ Fu;d), and com:r:enced on the ~fiec:: ....,_ Senat.e S.i~: 347 
1Chap~er 628. L. 19931 on § 33-22-lll. 

Resoonse: The :Jepartment has amended the cCJle to clar:.:·; ~hat: 
from those classes .:of health care ?roviders ide!lt:.£i.ed by 
section 33-22-lll, MCA, an 1njured worker may select a ''~~eating 
physician•r. Tte r·ule, as amended, does :1ot. refer~!lce ::he 
statute in ~ues~~on, and instead l~sts t~e c:asses of providers. 

6. '!'I--.e amendmec.ts .:-u:d :-tew !:" 1J.:i.e 3.re -E!f=e::::tive December l, 
1993. 

:u(,.U.r'.o A- J,Atf--:~~--
::)avld A . .Scoc.t. 
Rule Re~Jiewer 

Cer:if~ed t~ :he Secretary of State: ~cvemner :5, :993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULE I (42.2.701) 
relating to Tax Information 
Provided to the Department of 
Revenue 

NOTICE OF THE ADOPTION of 
NEW RULE I (42.2.701) 
relating to Tax Information 
Provided to the Department of 
Revenue 

TO: All Interested Persons: 
1. On June 10, 1993, the Department published notice of 

the proposed adoption of Rule I ( 42.2. 701) relating to tax 
information provided to the Department of Revenue at page 1192 
of the 1991 Montana Administrative Register, issue no. 11. 

2. A public hear.\ ng was held on July 1, 1993, where 
written and oral comments were received. 

3. Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the Department: 

COMMENT: The M0ntana Assoclation of Beer and wine Wholesalers, 
Anheuser-Busch Companies and Spirits west opposed section 
(S)(a)(iii) of ~he rule co"cerning public access to beer and 
wine reports. Fnur specific reports have been available in the 
past: 

1. 
2. 
J. 

4. 

bee< wholesaler monthly excise taxes paid; 
wine distributors monthly excise taxes paid; 
brewers and benr importers monthly reports of shipment 
volumes into Montana; and 
wineries monthly reports of shipment volumes into 
Montana. 

The commentators believed that these reports should 
continue to be available to the public. They believe the 
reports are important to industry members to determine market 
information which they need. They argue that the information is 
not protected by the constitutional right of privacy because the 
information was available and the taxpayers were aware that it 
was available. 

RESPONSE: Although these reports are taken directly from tax 
returns, the department has determined that the first two 
reports (beer wholesalers and wine distributors) are public. 
However, the second two reports (breweries and wineries) are not 
public information and will be kept confidential to protect the 
privacy interests of the taxpayers. 

The reports were made available to the public. The 
taxpayers themselves received a copy of the first two reports 
and were aware that other taxpayers received a copy. However, 
the third and fourth reports were not made as readily available 
to other taxpayers. Although they were formerly considered 
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public only a few people reviewed the list. There is no 
evidence that the maJority of taxpayers were aware that the 
information was being furnished to other taxpayers. 

The department sent letters to the taxpayers listed in the 
reports. The letters asked the taxpayers if they would agree to 
waive their ::ight of privacy concerning the reports. The 
response was: 

REPORT YES NO NO RESPONSE 
l. (beer wholesaler) 37 6 2 
2. (wine distributor) 23 3 0 
3. (brewery) 20 23 5 
4. (winery) 57 129 21 

Clearly the vast majority of taxpayers on the first two 
reports wanted to receive the reports. They agreed to wai•1e 
their privacy right. However, the majority of the breweries and 
the wineries did not wish to waive their privacy right. Th:s 
indicates that the information on the third and fourth reports 
is more sensitive. It also indicates that the majority of the~e 
taxpayers have an expectation of privacy. 

The department will provide the requested information for 
all of those people who agreed to waive their right of privacy. 

COMMENT: The E. & J. Gallo Winery commented that the rule is 
necessary to protect the privacy of its business affairs. They 
state that they have an expectation of privacy despite the fact 
that it may have been ignored at times. They also state that 
public disclosure serves no state purpose. 

RESPONSE: The department accepts these comments and has 
addressed most of these concerns in the above response. The 
comment that disclosure serves no state purpose is importan,. 
If a privacy interest is found, the merits of public disclosure 
must be weighed against that right. We agree with the 
commentator that the merits of public disclosure seem relatively 
small. 

The only state purpose for public disclosure ~s for budgr;ts 
or for oversight. Clearly it is necessary that some entity be 
able co review the Department of Revenue's actions. The 
Legislat1ve Auditor has the ability to review all information in 
the possession of the department under the same restrictions 
that the department is under. In addition, the Legislative 
Fiscal Analyst can review this information for budget purposes. 

COMMENT: The State Tax Appeal Board commented that the 
department is keeping the Realty Transfer Certificates 
confidential which makes the property reappraisal process 
confidential. 

RESPONSE: The Montana legislature has determined that Realty 
Transfer Certificates are confidential. § 15-7-308, MCA. The 
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proposed rule does net address situations wnere a statute 
declares a document to be confidential. The proposed rule only 
deals with those situations where no statute exists. Therefore, 
no amendments are necessary to the rule as a result of the 
comments. 

The department is doing everything it can to make the 
reappraisal process as open as possible given the statutory 
restriction. All taxpayers have the right to see any and all 
information that was used to determine their reappraised value. 

COMMENT: Members of the Revenue Oversight Conunittee commented 
on the rule at their meetings on June 14, 1993, and September 
17, 1993. Some of the comments were similar to those stated in 
the first comment above. 

Other comments concerned the change in legal position 
regarding natural resource taxes. The de par tmen t has been 
providing a quarterly summary of the coal severance tax returns 
for each taxpayer for several years. The report listed 
quantities of .;oal sold at each mine as well as the contract 
sales price. It wa3 provided to the Legislative Council and the 
Montana Coal Council, among others. Same members of the 
committee felt that the report should continue to be provided 
because there was no expect3tion of privacy on the part of the 
taxpayers. 

In addition, at least one member felt that the severance 
tax was like a property tax. In the case of property taxes most 
information is available. Also, there was some concern that ~he 
;:,egislatUr'? needS :o have this c,Jformatian for budget purposes 
and that the department should wait to adopt a rule until tne 
legislature had an opportunity to address the issue. 

RESPONSE: The comments ~egarding the beer and wine reports have 
been addressed in the response to the first canunent. 

The department will provide certain reports prepared from 
the natural resource tax returns. In particular, we will 
provide oil and gas volume information to the Board of Oil and 
Gas Conservation, and we will provide a quarterly summary of 
coal information to the public. The coal severance tax summary 
report will be changed sa it no longer lists contract sales 
price far individual taxpayers. The information will include 
volume (tons) for each taxpayer and a statewide average sales 
price. 

The reason that the oil and gas information is being 
provided is that it has been published by the Board of Oil and 
Gas Conservation for same time and is only volume information. 
The published information does not contain sensitive 
information. In addition, the fact that the information has 
been published for a long period of time indicates that there is 
very little, if any, expectation of privacy. An expectation of 
privacy is required to make information confidential. 

The reason that the coal severance tax report is be1ng 
changed is that the old report contained information which is 
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sens tive. Although this information was previously made 
publ c, the companies still assert that the information is 
sens tive. The Montana Coal Counc:1 stated at the Revenue 
Oversight Committee meeting that today's market is more 
competitive than it used to be. and the information is more 
sensitive than it used to be. Sensitive financial information 
can be used by competitors to the disadvantage of taxpayer5. 
One taxpayer is competing for customers and at the present time 
only has one customer. The information previously furnished 
wi 11 thus reveal the selling price of this companies' one 
remaining contract. The release of this information would 
clearly be detrimental to this taxpayer. 

The reasons that this information is not like most property 
tax information (net and gross proceeds taxes are property 
taxes) is that it is much more sensitive. Most property tlx 
information is descriptive of particular real or personal 
property. It does not include financial information of a 
sensitive nature. If it does include such sensiti;e 
information, it may be confidential. 

The Legislature will continue to receive the informati~n 
necessary to do budgets through the Legislative Fiscal Analyst. 
In addition, the Legislative Auditor can review tax returns a,1d 
other confidential documents. However, the fiscal analyst and 
auditor are required to maintain the confidentiality of t'1e 
information they receive. They can use it for whatever purpo3e 
1s necessary but are not allowed to make taxpayer specific 
information public. 

The department cannot wait to adopt a policy until the 
legislature acts, because it must address these issues as they 
arise and apply existing law. The department could wait co 
adopt a rule but it would still have to make decisions on what 
documents are open to public access and which ones are 
confidential. The difference is that it would be making these 
decisions without informing the public. In following the 
rulemaking process, the department is informing both the public 
and the Legislature of its legal interpretation. The 
Legislature, now that it is aware of the department's legal 
1nterpretation, can make any change it wishes. 

COMMENT: The Montana Coal Council supported confidentiality of 
tax returns and information from tax returns. As stated in the 
above response, they believe the information 1s sensitive and 
could be used to the economic disadvantage of a taxpayer by a 
competitor. They also request that the Resource Indemnity Trust 
Tax be included with the other taxes !n (S)(a)(i). 

RESPONSE: The comments are 
Resource Indemnity Trust 
legislature has adopted a 
confidential pursuant to § 
intended to address those 
specifically addressed the 

accepted. See above response. The 
Tax is not included because the 
policy of keeping this information 
15-38-109, MCA. The opinion is only 
areas where the legislature has not 
issue. 

22-ll/24/()3 
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4. As a result of the co~nents received the deparcment has 
amended the rule as follows: 

NEW RULE (42.2.701) TREA'fi!Ell'f eP PUBLIC ACCESS TO 
TAXPAYER INFORMATION (l) The Montana ConstiEutlon guarantees 
individuals and corporations the right to privacy in Article II, 
Section 10. Under this provision of the Constitution, and in 
conjunction with various statutes in the Montana Code Annotated, 
the deoartment will protect the privacy interests of taxpayers 
with r~gard to information they submit to the department. 

(a) A protected privacy interest exists when a person 
expects the information they submit to remain private and that 
expectation of privacy is reasonable by ~ SOCIETAL 
standards. 

(b) It is generally accepted that most taxpayers have a 
reasonable expectation that income and financial data and other 
information provided to the department will remain private, 
unless courts or the legislature ~ HAVE specifically 
recognized that the information is subject to public disclosure. 

(2) The Montana Constitution guarantees the public's right 
to know. The right to know provision of the Montana 
Constitut<on is intended to keep the public informed about the 
workings of state government. The public's right to know must 
be balanced against the individual right of privacy. 

(3) :ntormation, such as tax returns, that taxpayers are 
required to provide to the department, and department prepared 
documents, such as audit reports, that identify taxpayers are 
confidential, unless it is clear that a taxpayer does not have 
a protected privacy <nterest 1n information found 1n the 
documents. ff-·there--±-s· any doaot as to·-w~~~·.:r 
t:axpay e c lt~"·a-~~r-o L-ect-ed pt i vac y i tJte-'t""e"st---·i-rr--t:iTe --i1't'f-o-rmrti--on---, 
the ciepax Lment~""W"l+l--resolve the doubt iu--favcrr---of--pri_-v'a-cy-;· 

(4) Documents prepared by the department that do not 
identify taxpayers and their associated private information are 
not confidential and will be released. 

( 5) (a) The department considers the following to be 
confidential information based on the Montana Constitution: 

(i) tax returns, CERTAIN reports and audits for natural 
resource taxes such as net and gross proceeds and severance 
taxes; 

(ii) tax returns, CERTAIN reports and audits for 
miscellaneous taxes such as Cigarettes, lodging facilities, and 
dangerous drugs; and 

(iii) tax returns, CERTAIN reports and audits of alcoholic 
beverage taxes. 

(b) The department consio:krs the following to not be 
confidential information based on the Montana Constitution: 

(i) information describing the physical characteristics of 
property OR OTHER INFORMATION which is used to determine values 
for property tax assessments. EXAMPLES INCLUDE PERSONAL 
PROPERTY REPORTS, REAL PROPERTY RECORD CARDS, AND ALLOCATION 
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REPORTS; 
(ii) information the department obtains from public sources 

rather than the taxpayer; and 
(iii) statistical compilations of confidential information 

which do not identify SENSITIVE INFORMATION ABOUT taxpayers. 
EXAMPLES OF THESE INCLUDE OIL AND GAS QUANTITY REPORTS PROVIDED 
TO THE BOARD OF OIL AND GAS CONSERVATION, COAL PRODUCTION 
REPORTS WHICH DO NOT IDENTIFY TAXPAYERS, AND MASKED INDIVIDUAL 
INCOME TAX INFORMATION WHICH DOES NOT IDENTIFY TAXPAYERS. 

(c) The list of taxes is not intended to be all inclusive 
but s1mply provide examples of information which is not covered 
by a specific statute. Statutes which require confidentiality 
will be ARE presumed ~constitutional. 

(6) Confidential information~ MUST be provided to the 
taxpayer themselves, or to their designee. Requests for this 
information must be submitted by the taxpayer in writing to the 
department. These requests will be maintained in the files of 
the department. 

AUTH: 15-l-201, MCA; IMP: Montana Constitution, Art. II, 
Sections 8. 9, & 10; AttornEG/General Opinions 38-59 and 39-17; 
2-4-501; 2-4-623; 2-6-109; 15-7-308; 15-30-303; 15-31-507; 15-
35-205; 15-38-109; 15-50-205; 15-50-206; 15-50-207; 16-3-211; 
16-3-404; 16-ll-120; and 16-11-122, MCA. 

5. Therefore, the department adopts the rule with the 
amendments listed above . 

. ~ 
' "- ' \ \ --+-i--n I' ' 'IJ oJ,y_;-.._.__, II OJ-.-l,U.C ~'c\ 

CLEO ANDERSON j ~­
Rule Reviewer Director of Revenue 

Certified to Secretary of State November 15, 1993. 

2~-ll/2..ll Q_3 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.35.211; 42.35.213; ) 
42.35.231; 42.35.317; 42.36. ) 
211 and the REPEAL of ARM ) 
42.35.232; 42.35.233; and ) 
42.35.234 relating to ) 
Inheritance Taxes ) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of the 
AMENDMENT to ARM 42.35.211; 
42.35.213; 42.35.231; 42.35. 
317; 42.36.211 and the REPEAL 
of 42.35.232; 42.35.233; and 
42.35.234 relating to 
Inheritance Taxes 

1. On September 16, 1993 the Department published notice 
of the prowsed arrendrnent of ARM 42.35.211, 42.35.213, 42.35.231, 
42.35.317 and 42.36.211 and the repeal of ARM 42.35.232, 
42.35.233 and 42.35.234 relating to inheritance tax at page 2109 
of the 1993 Montana Administrative Register, issue no. 17. 

2. Written comments were received from Junkermier, Clark, 
Campanella, Stevens, P.C. Those comments and the Department's 
responses are as follows: 

COMMENT: The proposed amendments to ARM 42.35.211(2) regarding 
definitions should be made more soecific. Judicial 
interpretation could change the meaning-, especially when a 
person gives ""ay all of their estate, and later acquires 
additional assets either from making a second fortune or they 
themselves inherit sign>ficant assets from an unknown party. 

RESPONSE: In ARM 42.35.211(2) a suggestion was made that a 
definit>on of "final distribution" should be more specific. The 
inheritance is imposed only on transfers specified in 72-16-
301(1), MCA. This is the criteria used to determine whether a 
transfer 1s taxable. Although the definition of "final 
distribution" may be used in different contexts, "final 
distribution of estate property", for inheritance tax purposes, 
means the transfers specified in§ 72-16-301(1), MCA. 

COMMENT: Please expand on the amendment to ARM 42.35.231(2)(b). 
We see this rule as not contemplating certain examples which the 
example "A" does not address. In the example, what happens if 
"A" dies first? Would these gifts be added back to "A's" 
estate? 

RESPONSE: ARM 42.35.231(2) (b) was rewritten to clarify the last 
sentence of 72-16-303(2), MCA, which deals with the valuation of 
property acquired as joint tenancy with the right of 
survivorship. The example used in this rule illustrates what 
portion of the joint tenancy property would be included in a 
donee's or an heir's estate. The questions asked regarding this 
section of the rule are: (l) what would happen if "A" died prior 
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to "B", "C", or "D" and, if so, ( 2) would these gifts be add<"d 
back into "A"'s estate. The answer is that ARM 42.35.211 would 
still apply. If the gift was made within 3 years of "A'"s 
death, this property would be included in "A"' s estate (as a 
contemplation of death tcansfer). If the g>ft was made prior co 
3 years from "A"'s death, then the gift would not be included in 
''A" ' s estate . 

COMMENT: It appears that the amendment to ARM 42.35.231(3) is 
a retroactive application. Is this correct? 

RESPONSE: ARM .J2.35.231(3) was rewritten to conform to a 
Supreme Court Decision (State of Montana v. Dwyer) and the 
resulting legislative changes. The legislation, that changed 
the prior joint tenancy law to the current law, went into effect 
October l, 1989. Prior to this date, all joint tenancy 
transfers were taxable as ruled under the Dwyer decision. After 
this date, all joint tenancy transfers are taxable under t~·'" 
current legislation. 

COMMENT: 
1nclude 
death? 

Is tile amendment to 
transfers to a spousP. 
If so. we disa0ree. 

ARM 
.3S a 

42.35.23l(2}(b) trying :o 
gUt ln conremplatic:1 ~• 

RESPONSE: ARM 42.35.23l(3)1b\ again rlea1s ·with the DW''I>~ 

decision and the subsequen'" lP-gislat:ivP ,....h.:::tr.geo, This ~ul~~s 
not deal with contemplat1on of death transfers. ARM 42.35.2!1 
deals with contemplation of death transfers. Any transfer to a 
spouse within 3 years from the decedent's date of death (even 
though completely exempt for inheritance tax purpose) is a 
contemplation of death transfer (S 72-c6-30l(3), MCA). 

COMMENT: What are the amendments to ARM 42.35.231(3) (b) and (4) 
trying to accomplish? 

RESPONSE: ARM 42.35.23l(3)(a) and (b) are rules written to show 
the tax treatment of joint tenancy transfers when the decedent 
died prior to October l, 1989. ARM 42.35.231(4) was written co 
show the tax treatment of joint tenancy transfers when t!ie 
decedent died on or after October 1, 1989. 

3. The Department :1as 3rnended and repealed the rules ~~ 

:_;rcpused. 

Certified to Secretary of State November 15, 1993. 

~ont~rla ~Jmlnistrotive ~egister 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.507, 46.12.1021, 
46.12.1022 and 46.12.1025 
pertaining to medicaid 
coverage and reimbursement 
of ambulance services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.507, 
46.12.1021, 46.12.1022 AND 
46.12.1025 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF AMBULANCE 
SERVICES 

1. On September 30, 1993, the Department of Social and 
Rehabilitation Services published notice of th.e proposed 
amendment of rules 46.12.507, 46.12.1021, 46.12.1022 and 
46.12.1025 P•ntalnlng to medic;;aid coverage and reimbursement of 
ambulance services at page 2218 a.f the 1993 Montana Adminis­
trative Register, issue number 18. 

2. The D<'!partment has am<>nded rules 46.12.507, 46.12.1021 
and 46.12.102~ as proposed. 

J. The Department has amended the following rule as 
proposed with the following changes: 

46.12.1022 AMBULANCE SERVICES. REQUIREMENTS These re­
quirements are in addition to those contained in ARM 46.12.301 
through 46.12.~310. 

Subsections (1) through (7) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-1~3 and 53-6-141, MCA 

4 . The Department has 
commentary received: 

thoroughly considered all 

COMMENT: The proposed rule errone=ly indicates that the first 
sentence of current ARM 46.12.1022 refers to ARM 46.12.301 
through 46.12.309. The notice of public hearing indicates that 
the department proposes to delete ARM 46.12.309 and insert ARM 
46.12.308. This appears to be an error, because ARM 46.12.309 
would apply to medicaid providers generally. 

RESPONSE: The department agrees. The current rule refers to 
ARM 46.12.301 through 41i.12.308. Tne amendment was intended to 
change the reference 1;Q ARM 46: .. u. 3108 to ARM 46.12. 3G"9. A 
review of the cited ~es indic~ that the correct reference 
is ARM 4 6. 12.310. The> ]anqpage off 1:t:l'tE rule has been modif·iiect to 
correct this citatiom, s;o that tha- :u:e:!ffiarence is to all generally 
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applicable provider requirements in ARM Title 46, chapter 12, 
sub-chapter 3. 

COMMENT: The department cited section 
statute implemented by proposed ARM 
53-6-141, MCA has been repealed. 

53-6-141, 
46.12.507. 

MCA as a 
Section 

RESPONSE: The department agrees. The citation to this section 
must remain in the implementing citations for historical 
purposes, but should not have been underlined. 

COMMENT: We support the proposed rules. We would like to point 
out, however, that under the proposed rules, there will be no 
incentive to use ground transportation to return neonates back 
home to transferring facilities. Ground transportation is often 
more appropriate and economical, but is not used because 
reimbursement is not allowed for a nurse to provide care during 
transport. The state could save thousands of dollars by 
allowing additional reimbursement for specialized transport 
teams. Further, such teams are needed and should be reimburs­
able when ground transportation is the only available transpor­
tation, such as in cases of bad weather. Also, the $1.70 per 
mile does not cover the costs of air ambulance services. We 
hope these issues can be brought to the forefront in future 
discussions. 

RESPONSE: Ambulance service reimbursement includes payment for 
ambulance attendants who must be certified in accordance with 
state law, and who must be prepared to provide the basic or 
advance life support services required for the patient. The 
department at this time does not believe further reimbursement 
under the ambulance service program is warranted for hospital 
nursing staff to accompany patients in transport. However, we 
believe consideration should be given to addressing this issue 
in terms of reimbursements for hospital services. We encourage 
the commentor to continue discussions with the department's 
medicaid hospital services section staff on this issue. 

Current reimbursement for ambulance services is a base rate of 
$140 for basic life support (air or ground) and $178 for advance 
life support (air or ground). Additional reimbursement for 
mileage is allowed at $2.50 per mile for ground transportation. 
Medicaid pays additional reimbursement for certain non-reusable 
and disposable supplies such as oxygen, gauze and dressings. 

5. The proposed changes relating to reimbursement of 
neonates and pregnant women as an outpatient hospital service 
will be effective retroactively beginning November 1, 1993. 
These changes will have no adverse impact, but rather will 
benefit both medicaid recipients and providers. The remaining 
proposed changes will be effective January 1, 1994. 
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Director, soc~al and Rehab~l~ta­
tion Services 

Certified to the Secretary of State ___ N_o_v_e_m~b~er~l~5~-------' 1993. 
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NOTICE OF FQNCTIONS OF ADMINISTRATIVE COQE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agenc~regarding the adoption, amendment, 

or repear of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the committee may poll the m.embers_of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a leqislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an aqency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 22-11/2~/93 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and ru.les by the 
attorney general (Attorney General's opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana IARMl : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 22-11/24/93 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
September 30, 1993. This table includes those rules adopted 
during the period October 1, 1993 through December 31, 1993 and 
any proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MARl. 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1993, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1993 Montana Administrative Register. 

ADMINISTRATION. Department qf, Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees, 
p. 827, 2372 

2.21.1812 Exempt Co~ensatory Time, p. 2462 
2.21.3607 and other rule:s ·Veterans' Employment Preference 

p. 2464 
(Public Employees' Retirement Board) 
I-II Establishment and Implementation of Family Law Orders 

Splitting and Paying Montana Public Retirement 
Benefits, p. 1580, 2400 

I-V Retirement Incentive Program Provided by HB 517, 
p. 742, 2008 

2.43.302 and other rules Retirement Incentive Program 
Provided by HB 517, p. 2057 

2.43.418 Accrual and Payment of Interest for Previous Periods 
of Elected Service, p. 496, 1199 

2.43.609 Funding Available for Post-Retirement Adjustments, 
p. 359, 1200 

(Teachers• Retirement Board) 
I·II Implementing the Provisions of SB 173 Pertaining to 

the Establis~ent and Implementation of Family Law 
Orders, p. 1584, 2404 

Montana Administracive Register 22 -ll/24/93 
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and other rules Adopting the Current Model 
Procedure Rules - Updating the Calculation of Part­
Time Service - Clarifying the Retirement Effective 
Date - Correcting Benefit ~aunt Quoted - Requiring 
Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjustments Implementing ~endments to SB 226 
Adopted by the First 1992 Special Legislative session 
Relating to the Teachers' Retirement System, p. 492, 
1201 

(State 
I 

Compensation Insurance Fund) 

2.55.101 

2.55.320 

Establishing Criteria for Assessing a 
Surcharge, p. 2060, 2527 
and other rules - Organization of the State 
Open Meetings Establishml!llt of Premium 
p. 748, 1635 

PremiUll'l 

Fund · 
Rates, 

and other rule Method for Assignment of 
Classifications of Employments Construction 
Industry Premium Credit Program, p. 970, 1485 

AGRICULTURE, Department of, Title 4 

I-II 

I-III 

I·IV 

I-IX 

4.10.206 
4.12.3007 

and other rules - Civil Penalties - Enforcement ann 
Matri~ - Sale, Distribution and Inspection of Nursery 
Stock in Montana, p. 2580 
and other rules Civil Penalties Relating to 
Beekeeping in Montana - Designating Regulated Bee 
Diseases Clarifying the Apiary Registration 
Forfeiture Procedure Restrictions on Apiary 
Registration, p. 1588, 2120 
and other rules Importation of Mint Plants and 
Equipment Into Montana - Field Inspection - Mint Oil 
Fee, p. 750, 1637 
and other rules - Civil Penalties - Inspection Fees -
Assessment Fees Produce Grades Relating to the 
Distribution of Produce in Montana - Verification of 
Produce Grown in Montana Commodity Grade and 
Charges - Control of Apples - Grading of Cherries -
Wholesalers and Itinerant Merchants, p. 1163, 1636 
Licensing for Pesticide Operators, p. 2063, 2669 
and other rules - Civil Penalties Relating to the 
Distribution of Seed in Montana - seed License Fees -
References to seed Processing Plants - Seed Buyers 
and Seed Public Warehouses - Bonding of Seed Buyers 
and seed Public Warehouses, p. 972, 1486 

STATE AQUITOR, Title 6 

I-II and other rules -Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
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Market Funds" as they Relate to Investments by Farm 
Mutual Insurers • Remove Limitations on the Issuance 
of Credit Life and Credit Disability Insurance to 
Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance Wage Assignments Voluntary Payroll 
Deduction, p. 2163 

I·XI Continuing Education Program for Insurance Producers 
and Consultants, p. 2466 

I-LV Adlninistration and Enforcement of Laws Regulating 
Standards for Companies Considered to be in Hazardous 
Financial Condition • Annual Audited Reports • Life 
and Health Reinsurance Agreements Reports by 
Holding Company Systems Establishing Accounting 
Practices and Procedures to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Assets, 
p. 1726, 2408 

6. 6. 502 and other rules Medicare Suppl-ent Insurance, 
p. 979, 1487 

(Classification and Rating Committee) 
I-IX Temporary Rules on Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173, 1638 

I-X Matters Subject to Notice and Hearing Before the 
Classification and Rating Committee, p. 1781, 2225 

COMMERCE, Department of. Title 8 

(Board of 
8.4.301 

(Board of 
8.8.2801 
(Board of 
8.10.405 
(Board of 
I 

(Board of 
I·IX 
(Board of 
8.22.502 

Alternative Health Carel 
and other rules · Fees · Licensing by Examination 
Direct Entry Midwife Apprenticeship Requirements • 
Unprofessional Conduct High Risk Conditions 
Consultation on Transfer Conditions Required 
Reporting, p. 1055, 1639 

Athletics) 
and other rules - Kickboxing, p. 363, 1109, 1320 

Barbers! 
Fee Schedule. p. 2168 

Chiropractors) 
and other rule · Interns and Preceptors · Fees 
Applications, p. 1592 

Clinical Laboratory Science Practitioners) 
Clinical Laboratory Science Practitioners, p. 2065 

Dentistry) 
and other rules Licenses Issued for Conducting 
Parimutuel Wagering Daily Double Feature 
Requirements of Licensee Pool Calculations, 
p. 1595, 2412 
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8.30.407 

(Board of 
8.32.406 

(Board of 
(Board of 
8.35.408 
8.35.414 
(Board of 
8.36.401 

8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Board of 
8.42.402 

(Board of 
8.50.428 

(Board of 
8.52.604 

8.52.606 

(Board of 
8.54.407 

(Board of 
8.56.409 

(Board of 
8.57.401 

8.57.403 

Funeral Service) 
and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation • Casket/Containers • 
Shipping Cremated Human Remains - Identifying Metal 
Disc - Processing of Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

Nursing) 
and other rule Licensure for Foreign Nurses 
Prescribing Practices, p. 385, 1202 

Nursing Home Administrators) 
Occupational Therapy Practice) 

Unprofessional Conduct, p. 2483 
Therapeutic Devices, p. 1598, 2231 

Optometrists) 
and other rules - Board Meetings - Applications for 
Examination - Examinations - Reciprocity - General 
Practice Requirements Fees Applicants for 
Licensure, p. 1447, 2121 
Continuing Education - Approved Programs or Courses, 
p. 2294 
and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485 

Outfitters) 
and other 
Conduct of 
Conduct, p. 

Pha:nnacyl 

rules Outfitter Operations Plans 
Outfitters and Guides • Unprofessional 
2070 

and other rules - Fees - out-of-State Mail Service 
Pharmacies, p. 2073, 2586 

Physical Therapy Examiners) 
Examinations - Fees - Temporary Licenses - Licensure 
by Endorsement, p. 2587 

Private Security Patrol Officers & Investigators) 
and other rules - Experience Requirements - Insurance 
Requirements - Fees, p. 1450, 2413 

Psychologists! 
and other rules Application Procedures 
Examination - Fee Schedule, p. 1792, 2232 
and other rule - Required Supervised Experience -
Licensees from Other States, p. 2590 

Public Accountants) 
Qualifications for a License as a Licensed Public 
Accountant, p. 1453, 2122 

Radiologic Technologists) 
and other rules - Examinations - Renewals - Fees -
Permits • Permit Fees, p. 1455 

Real Estate Appraisers) 
and other rule Definitions 
Requirements, p. 501, 1642 
and other rules ExaJninations 
Requirements Education Requirements 
Agricultural Certification, p. 2170 

Experience 

Experience 
Fees 
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(Board of Realty Regulaeion) 
8. 58. 406A and other rules - Applications - Trust Accounts 

Continuing Educaeion Unprofessional Conduct 
Property Management, p. 1063, 1909, 2123, 2233 

(Board of Respiratory Care Practitioners) 
8.59.402 and other rule- Definitions- Use of Pulse Oximetry, 

8.59.501 
p. 2487 
and other rules - Applications - Temporary Permits -
Renewals - Continuing Education, p. 1458, 2125 

(Board of Social Work Examiners and Professional Counselors) 
8. 61.401 and other rules Definitions Licensure 

8.61.402 

Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors, p. 2296 
and other rule - Licensure Requirements for Social 
Workers and Professional Counselors, p. 92, 1325 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.502 and other rules - Aide Supervision - Nonallowable 

(Building 
8.70.101 
(Weights 
8.77.102 

Functions of Aides, p. 1795 
Codes Bureau) 

and other rules - Building Codes, p. 2173 
and Measures Bureau! 

and other rule - Fees for Testing and Certification 
License Fee Schedule for Weighing and Measuring 
Devices, p. 1077, 1501 

(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301 

(Financial Division) 
8. 80.101 and other rules Banks • Reserve Requirements 

Investment in Corporate Stock Investments of 
Financial Institutions - Limitations on Loans - Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate credit Unions, p. 1599, 2198 

(Board of Milk Control) 
8.86.301 and other rules - Transportation of Milk from Farm­

to-Plant and as it Relates to Minimum Pricing 
Readjustment to Quotas - Settlement Fund Payments, 
p. 2315 

8.86.301 Monthly Calculation of the Class I Milk Paid to 
Producers, p. 1797, 2234 

8.86.301 Emergency Amendment - Calculating the Class I Milk 
Paid to Milk Producers, p. 1203 

(Local Government Assistance Division) 
8.94.4102 Report Filing Fees Paid by Local Government Entities 

Under the Montana Single Audit Act, p. 755, 1328 
(Board of Investments) 
8. 97.1301 and other rules 

Approval Procedures 
p. 1247' 2235 

Montana Administrative Register 

Definitions Seller/Services 
Loan Loss Reserve Account, 
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(Business Development Division) 
8. 99.401 and other rules Microbusiness Finance Program, 

p. 1800, 2236 
(Board of Housing) 
8.111.405 and other rule - Income Limits and Loan Amounts -

Cash Advances Reverse Annuity Mortgage Loan 
Provisions, p. 503, 1207 

(Montana State Lottery) 
8.127.407 Retailer Commission, p. 2078 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.901 and other rules - Special Education, p. 757, 1913, 

2415 
(Board of 
I 
10.57.211 
10.60.101 

Public Education) 
Certification - Early Childhood, p. 2323 
Test for Teacher Certification, p. 1463 
and other rules - Board of Public Education Policy 
Statement - Due Process in Services - Identification 
of Children with Disabilities Opportunity and 
Educational Equity Special Education Student 
Records • Special Education Records, p. 2326 

10.66.101 and other rules - General Educational Development -
Requirements Which Must be Met in Order to Receive 
High School Equivalency Certificates - Waiver of Age 
Requirements • Method of Applying · Pees - Waiting 
Period for Retesting Issuance of Equivalency 
Certificates, p. 2593 

(State Library Commission) 
10.101.101 Organization of the State Library Agency, p. 1461 

FAMILY SERVICES. Department of. Title 11 

I 
11.7.313 
11.7.601 

11.12.101 

11.12.101 
11.14.103 

Qualifications of Respite Care Providers, p. 1251 
Foster Care Payments, p. 589, 1208 
and other rules Poster Care Support Services, 
p. 2080, 2528 
and other rules - Youth Care Facilities, p. 1079, 
1506 
Definition of Youth, p. 591, 1209 
and other rules • Day care Facility Licensing and 
Registration Requirements, p. 333, 1210 

FISH, WILDLIFE, AND PASXS. Department of, Title 12 

12.3.112 

12.3.123 

12.3.402 
12.6.901 

22-11/24/93 

Setting of Nonresident Antelope Doe/Pawn Licenses, 
p. 2201 
Nonresident Combination License Alternate List, 
p. 2199 
License Refunds, p. 105, 951, 1330 
Water Safety Regulations - Allowing Electric Motors 
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on Lake Elmo, p. 1963 

HEALTH AND ENVIRONMENTAL SCIENCES, Depart;ent of. Title 16 

I Water Quality Permit and Degradation Authorization 
Fees, p. 2489 

I-III Health Care Authority - Process for Selection of 
Regional Health Care Planning Boards, p. 1972, 2416 

I-III Health Care Facility Licensing - Licensure Standards 
for Residential Treatment Facilities, p. 1809 

I·XXV Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817 

I-XXXIV and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burner~. 

p. 1264, 2530 
16.6. 901 and other rules - Records and Statistics - Filing 

Death Certificates - Burial Transit Permits • Dead 
Body Removal Authorization • Notification of Failure 
to File Certificate or Body Removal Authorization, 
p. 2599 

16.8.1107 and other rules Air Quality Preconstruction 
Permits, p. 1965 

16.8.1903 and other rule- Air Quality · Air Quality Operation 
and Permit Fees, p. 1807, 2531 

16.14.406 Solid and Hazardous waste - Disposal Fees for Solid 
Waste, p. 1318, 1931 

16 .14. 501 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083, 2672 

16.14.501 and other rules- Solid Waste Management. p. 814, 
1645 

16 .14. 502 and other rules - Solid waste - Municipal Solid Waste 
Management, p. 2203 

16.24.104 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services Program, p. 1262, 1933 

16.28.701 and other rules - School Immunization Requirements, 
p. 505, 1214 

16.32.302 Licensing and Certification- Updating References to 
National Construction Codes, p. 1178, 1658 

16.38.301 and other rules- Public Health Lab and Chemistry Lab 
Addressing Laboratory Fees for Food, Cons~er Safety 
and Occupational Health Analysis, p. 1812, 2239 

16.44.102 and other rules- Hazardous Wastes Hazardous Waste 
Management, p. 2330 

16.44.125 and other rules - Hazardous Waste - Facility Permit 
Fees • Hazardous Waste Management • Attorney's Fees 
in Court Action Concerning Release of Records, 
p. 1254, 2009 

16.44.202 and other rule Hazardous Waste Underground 
Injection Wells, p. 1608, 2126 
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(Petroleum Tank Release Compensation Board) 
16.47.311 and other rules - Consultant Labor Classifications, 

p. 2206, 2678 

JUSTICE, Department of. Title 23 

I Issuance of Seasonal COIIllllercial Dri ver• s License, 
p. 1610 

I Affidavit Form for an Indigence Financial Statement, 
p. 1465, 2532 

I- II Montana Peace Officer Standards and Training - Public 
Safety Communications Officers, p. 519, 1513 

I-II Probation and Parole Officer Certification, p. 521, 
1514 

I-VI and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855 

23.5.101 State Adoption of Federal Hazardous Materials 
Regulations, p. 1469 

23 .16.101 and other rules - Regulating Public Gambling, p. 1974 

LABOR AND INDUSTRY, Department of, Title 24 

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 391, 
1331 

24.26.202 and other rules - Rules of Procedure before the Board 
of Personnel Appeals - Labor-Management Relations and 
Grievances, p. 2339 

24.29.702G and other rule- Groups of Employers that Self-Insure 
for Workers' Compensation Purposes, p. 1613, 2240 

24.29.1402 Liability for Workers for Medical Expenses for 
Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870 

24.29.1409 Travel Expense Reimbursements for Workers' 
Compensation Purposes, p. 1872 

24.29.1416 Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 1876 

24.29 .1504 and other rules - Selection of Treating Physician for 
Workers' Compensation Purposes, p. 1878 

24.29.1531 and other rules - Chiropractic Services and Pees in 
Workers' Compensation Matters, p. 1089, 1659 

STATE LANDS. Department of. Title 26 

I Rental Rates for Grazing Leases and Licenses - Rental 
Rates for Cabinsite Leases Pees for General 
Recreational Use License, p. 2496 

I Assessment of Pire Protection Pees for Private Lands 
Under Direct State Fire Protection, p. 1881 
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and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471, 
2536 

LIVESTOCK. Department of, Title 32 

32.2.401 Fees for Slaughterhouse, Meat Packing House or Meat 
Depot License, p. 1180, 2417 

NATURAL RESOURCES AN0 CQNSERVATIQN, Department of. Title 36 

I Reject, Modify or Condition Permit Applications in 
the Sharratt Creek Basin, p. 1101, 1515 

I-VII Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561, 
1668 

36.12.101 and other rules Definitions Application and 
Special Fees - Issuance of Interim Permits - Testing 
and Monitoring, p. 593, 1335A 

36.12.202 and other rules Water Right Contested case 
Hearings, p. 2086 

36.17.101 and other rules- Renewable Resource Grant and Loan 
Program, p. 2498 

PQBLIC SERVICE REGULATION, Depar~ent of, Title 38 

I Adoption by Reference of the 1993 Edition of the 
National Electrical Safety Code, p. 2606 

I·II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523, 1672 

38.3.702 Class E Motor Carriers- Motor Carriers Authorized to 
Transport Logs, p. 2370 

38.4. 801 and other rules Rear-End Telemetry Systems for 
Trains, p. 2602 

3 a. 5.102 and other rules Minimum Filing Requirements 
Procedures for Class Cost of Service - Rate Design, 
p. 596, 1669 

38.5.2202 and ather rule- Federal Pipeline Safety Regulations, 
p. 2604 

3 a. 5. 2601 and other rules - Teleconununications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699, 1336 

38.5.3345 Unauthorized Changes of Telephone Customers' Primary 
Interexchange Carrier (PIC), p. 2368 

REVENUE· Department of. Title 42 

I Tax Information Provided to the Department of 
Revenue, p. 1192 

I- II Exemptions Involving Ownership and Use Teats for 
Property, p. 2212 

42.11.301 Opening a New Li~or Store, p. 1475, 2418 
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42.12.103 

42.15.121 

42.17.105 
42.17.105 
42.17.111 

42.18.105 

42.19.401 
42.20.137 
42.20.161 
42.20.303 

42.21.106 
42.22.101 

42.22.1311 
42.26.101 

42.31.102 
42.31.402 
42.35.211 

~2832-

and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
and other rule - Taxation of Indian Income, p. 2719, 
242' 1674 
and other rules - Old Fund Liability Tax, p. 2612 
Computation of Withholding, p. 525, 1111 
Withholding Taxes Which Apply to Indians, p. 1995, 
2426 
and other rules - Property Reappraisal for Taxable 
Property in Moncana, p. 1182, 2127 
Low Income Property Tax Reduction, p. 2398 
and other rules - Valuation of Real Property, p. 2633 
and other rules - Forest Land Classification, p. 2392 
and other rules - Mining Claims and Real Property 
Values, p. 2625 
and other rules - Personal Property, p. 2373 
and other rules Centrally Assessed Property, 
p. 2 608 
and other rule - Industrial Trend Tables, p. 2658 
and other rules - Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules - Cigarettes, p. 1997, 2427 
Telephones, p. 2107, 2685 
and ocher rules - Inheritance Tax, p. 2109 

SECRETARY OF STATE. Title 44 

I 

I- III 
I·IV 
1.2.419 

and other rule • Fees for Limited Liability Companies 
- Fees Charged for Priority Handling of Documents, 
p. 1885' 2248 
Voter Information Pamphlet Format, p. 2665 
Co~issioning of Notary Publics, p. 1883, 2250 
Schedule Dates for Filing, Compiling, Printer Pickup 
and Publication of the Montana Administrative 
Register, p. 2667 

(Commissioner of Political Practices) 
44.10.521 Mass Collections at Fund-Raising Events - It~zed 

Account of Proceeds, Reporting, p. 2216 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I-VIII 

46.8.1203 

46.10.304A 
46.10.318 

46.10.403 
46.10.410 
46.10.505 

2:2-11/24/93 

Specified Low Income Medicare Beneficiaries, p. 1103, 
1542 
and other rules Individual Habilitation Plans, 
p. 881, 1353 
and other rules - Developmental Disabilities Aversive 
Procedures, p. 890, 1356 
and other rules - APDC Unemployed Parent, p. 2505 
and other rule Emergency Assistance to Needy 
Families with Depe~dent Children, p. 1479, 2432 
APDC Assistance Stan~rds, p. 908, 1360 
At-Risk Child Care Services, p. 2114, 2686 
and other rule - Specially Treated Income for AFDC, 
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46.10.807 
46.12.503 

46.12.507 

46.12.510 

46.12.516 

46.12.555 

46.12.583 
46.12.590 

46.12.602 

46.12.806 
46.12.1222 

46.12.1928 
46.12.1930 

46.12.3002 
46.12.4002 

46.13.203 

46.13.301 

46.25.101 

-2834-

p. 918, 1517 
and other rules - APDC JOBS Progra=. p. 638, 1361 
and other rules Medicaid Reimbursement for 
Inpatient and Outpatient Hospital Services, p. 607, 
1520 
and other rules - Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218 
and other rules Swing-bed Hospital Services, 
p. 2508 
Medicaid Coverage of Intermediate Level Therapeutic 
Youth Group Home Treatment, p. 1106, 1540 
and other rules • Medicaid Personal Care Services, 
p. 922' 1363 
and other rule - Organ Transplantation, p. 604, 1367 
and other rules - Inpatient Psychiatric Services, 
p. 646, 1369 
and other rule - Medicaid Dental Services, p. 1888, 
2433 
Durable Medical Equipment - Oxygen, p. 531, 1112 
and other rules Medicaid Nursing Facility 
Reimbursement, p. 662, 1385 
Targeted Case Management for Adults, p. 920, 1397 
and other rules - Targeted Case Management for Adults 
with Severe and Disabling Mental Illness and Youth 
with Severe Emotional Disturbance, p. 1901, 2251, 
2435 
Medically Needy, p. 913, 1398 
and other rules - AFDC-Related Institutionalized 
Individuals, p. 905, 1399 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 1618, 2437 
and other rules Low Income Energy and 
Weatherization Assistance Programs, p. 527, 1113 
and other rules General Relief Assistance and 
General Relief Medical, p. 1195, 1678 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in october, 1993, are 
published. vacancies scheduled to appear from November 1, 
1993, through January Jl, 1994, are also listed, as are 
current recent vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
October 5, 1993. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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