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The Montana Administrative Register (MAR), a twice-montbly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and

where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation

section contalns the attormey general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
Page Number
TABLE OF CONTENTS

NOTICE SECTION
COMMERCE, Department of, Title 8

8-4-¢ (Board of Alternative Health Care) Notice
of Proposed Amendment and Adoption - Certification
for Specialty Practice - Conditions Which Require
Physician Comsultation - Continuing Educaticn. No
Public Hearing Contemplated. . 2713-2718

8-58-40 (Board of Realty Regulation) Notice of
Proposed Amendment - Groundsa for License Discipline
- General Provisions - Unprofessional Conduct. No
Public Hearing Contemplated. 2718-2720

Titie 16

16-2-439 Notice of Proposed Amendment -
Tuberculosis - Control Requirements for Schools and
Day Care Facilities. No Public Hearing
Contemplated. 2721-2722

16-2-440 (Board of Health and Eavironmental
Sciences) Water Quality Nondegradation - Notice of
Public Hearing on Proposed Adoption and Repeal -
Implementation of the Water Quality Act’s

Nondegradation Policy. 2723-2736
16-2-441 (Board of Health and Eanvironmental
Sciences) Water Quality - Notice of Public Hearing
cn Proposed Amendment - Surface Water Quality
Standards. 2737-2746

-i- 22-11/24/93



LABOR AND INDUSTRY, Department of, Title 24

24-5-47 (Office of the Workers’ Compensation
Judge) Notice of Proposed Amendment, Repeal and
Adoption - Procedural Rules of the Court. No

Public Hearing Contemplated.

Page Number

2747-2757

SOCYAL AND REHABILITATION SERVICES, Department of, Title 4§

46-2-760 Notice of Public Hearing on Proposed
Amendment - Determination of Eligibility for
Medicaid Disability Aid.

RULE SECTION

ADMINISTRATION, Department of, Title 2
AMD (Public Employeas’ Retirement Board)

Clarifying Return to Work Provisions of
Retirement Incentive Program,

TATE_ AUDITOR le 6
NEW Establighing Accreditation Fees for Annual
AMD Continuation of Authority - Defining "Money
REP Market Funds" as They Relate to Investments
by PFarm Mutual Insurers - Removing

Limitations on the Iasuance of Credit Life
and Credit Disability Insurance to Joint
Debtors - Prohibiting Discrimination in
Determining Eligibility for Perscoal
Automobile Insurance - Wage Asgignments -
Voluntary Payroll Deductions.

COMMERCE, Department of, Title &

NEW (Board of C(Cliniecal Laboratory Science
Practitioners) - Clinical Laboratory
Sclence.

AMD (Board of Real Estate Appraisers)

REP Examinations - Experience Requirements -
Education Requirements - Fees -
Agricultural Certification.

AMD {Financial Division) Banks - Reserve

NEW Requirement - Investment in Corporate Stock

- Investments of Financial Institutions -
Limitations on Loans - Loans to a Managing
Officer, Officer, Director or Principal
Shareholder.

22-11/24/93 -ii-

2758-2761

2762-2763

2764-2765

2766-2774

2775

2776-2780



EDUCATION, Title 10

AMD (Board of Public Education) Test for
Certification. 2781-2782
AMD (State Library Commission) Organization of
the State Library Agency. 2783
TH IRO 'AL SCIENCES, Department of, Title 16
AMD Selid Waste - Municipal Solid Waste
REP Management. 2784-2785
ICE a n £ tle 2
NEW Regulating Public Gambling.
AMD
REP 2786-2800
OR i1 Y a le 2
AMD Liability of Workers for Medical Expenses
for Workers’ Compensation Purposes. 2801-2803
AMD Travel Expense Reimbursements for Workers’
Compensation Purposes. 2804-2808
AMD Definitions - Selection of Treating
NEW Physician for Woxkers’ Compensation
Purposes. 2809-2810
De: T 4
NEW Tax Information Provided to the Department
of Revenue. 2811-2816
NEW Inheritance Taxes.
REP 2817-2818
SOCIAL ILITATI VIC Department of, Title 46
AMD Medicaid Coverage - Reimbursement of
Ambulance Services. 2819-2821
PECIAL TI TABLE TI
Functions of the Administrative Code Committee. 2822
How to Use ARM and MAR. 2823
Accumulative Table. 2824-2834
Boards and Councils Appointees. 2835-2847
Vacancies on Boards and Councils. 2848-2857

-iid- 22-11/24/93



-2713-

BEFORE THE BCARD OF ALTERNATIVE HEALTH CARE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) AND ADOPTION OF RULES

to certification for specialty } PERTAINING TO MIDWIVES AND
practice, conditions which )} NATUROPATHIC PHYSICIANS
require physician consultation,)
and the proposed adoption of )
new rules pertaining to con- )
tinuing education )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 24, 1993, the Board of Altermative Health
Care proposes to amend and adopt rules pertaining to midwives
and naturopathic physicians.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"$.4,404 CERTIFICATION FOR SPECIALTY PRACTICE OF
NATUROPATHIC CHILDBIRTH ATTENDANCE (1) through (e) will
remain the same.

() Certificates of specialty practice shall expire
concurrently with the licensee's naturopathic physician's
license, and shall be renewed, as outlined in the general
naturopathic physician's license remewal section, upon receipt
of the renewal fee set by the board and submission of 32 §
hours of board-approved continuing education credits in
cbstetrics in i ntinui i

1 % "
Auth: Sec. 37-26-201, MCA; IMP, Sec. 37-26-304, MCA

REASON: The proposed amendment will clarify the total of 20
continuing education hours for licenseeg with the childbirth
specialty practice certificate, through the requirement of 5
continuing education hours in obstetries, in addition to the
15 continuing education hours required for annual renewal.

"§.4.506 CONDITIQNS WHICH REQUIRE PHYSICIAN CONSULTATION
OR_TRANSFER OF CARE (1) TIf the following conditions are
present in a client, the direct entry midwife shall atfempt to
consult a physician and/or transfer care to a physician. A

Y4 Documentation of the
condition, recommendation i j i £

i ! - idwi i j and
treatment must be maintained in the client records.
Conditions include, but are not limited to the following:

(a) through (c) (xv) will remain the same."

Auth: Sec., 37-27-105, MCA; IMP, Sec. 37-27-1053, MCA

MAR Neotice No., 8-4-5 22-11/24/93
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REASON: The proposed amendment will allow consultations with
certified nurse midwives or other direct entry midwives, as
some areas of the state experience difficulties in obtaining
medical physician consultations. The proposed amendment will
also clarify what the consultation should produce, especially
a recommendation ag to whether continued care by the licensee
is appropriate.

3. The proposed new rules will read as follows:

"I MIDWIVES CONTINUING EDUCATION REQUIREMENTS (1) In
aceordance with 37-27-105(h), MCA, the Montana board of
alternative health care hereby establishes requirements for
the continuing education of licensed direct-entry midwives as
a condition of license renewal. Training for entry into the
field is not considered adequate assurance of continued
competence throughout a direct-entry midwives career.
Fulfillment of continuing education requirements is viewed as
one necessary vehicle for maintaining gtandards of
professional practice and for assuring the public of a high
standard of midwifery sexvices.

(2) The board/staff will not preapprove continuing
education programs or sponsors. Qualifying criteria for
continuing education are specified in these rules. It is the
responsibility of the licensees to select quality programs
that contribute to their knowledge and competence which also
meet these qualifications.

(a) The continuing education program must meet the
following criteria:

(1) The activity must have significant intellectual or
practical content. The activity must deal primarily with
substantive midwifery issues as contained in the scope of
practice of direct-entry midwifery in Montana. In addition,
the board may accept continuing education activities from
other professional groups or academic disciplines if the
licensee demonstrates that the activity is substancially
related to his or her role as a midwife. A continuing
education program is defined as a class, institute, lecture,
conference, workshop, cassette, or video tape.

(ii) The activity itself must be conducted by an
individual or group qualified by practical or academic
experience.

(iii) All acceptable continuing education courses must
issue a program or certificate of completion containing the
following information: full name and qualifications of the
presentor; title of the presentation attended; number of hours
and dace of each presentation attended; name of sponsor; and
description of the presentation format.

(iv) Excluded are programs that solely promote a
company, individual, or product (hosted programs are not
approved), CPR programs (required for licensure) and programs
whose subject is practice economics, except those programs
spefifically dealing with workers' compensation or public
health.

(b) Implementation for continuing education shall be as
follows:

22-11/24/93 MAR Notice No. 8~4-6



-2715~-

(i} One continuing education credit ghall be granted
for each hour of participation in the continuing education
activity excluding breaks and meals. Continuing education
activities and courses taken after January 1, 1992, will be
accepted by the board of alternative health care for the
initial reporting period ending April 30, 1994. Thereafter, a
licenged direct-entry midwife must earn at least 14 continuing
education credits within the 12 months prior to renewal on
April 30 of each year. A maximum of two credits by cassette
or video tape will be allowed.

(ii) No continuing education is required for direct-
entry midwives renewing their license for the first time.

(1ii) All licensed direct-entry midwives must submit to
the board, on the appropriate year's license renewal, a report
summarizing their obtained continuing education c¢redits. The
board will review these reports prior to October 30 of that
same year and notify the licensee regarding his/her
noncompliance. Licensees found to be in noncompliance with
the requirement will be asked to submit t¢ the board for
approval a plan to complete the continuing education
requirements for licensure. Prior to the next consecutive
year's license renewal deadline, those licensees who were
found to be in noncompliance will be formally reviewed to
determine their eligibility for license renewal. Licensees,
who at this time have not complied with continuing education
requirements, will not he granted license renewal until they
have fulfilled the board-approved plan to complete the
requirements. Those not receiving notice from the board
regarding their continuing education should assume
satisfactory compliance. Notices will be considered properly
mailed when addressed to the last known address on file in the
board office. No continuing education used to complete
delinguent continuing education plan requirements for
licensure may be used to meet the continuing education
requirements for the next continuing education reporting
period.

(iv) If a licensee is unable to acquire sufficient
continuing education credits to meet the requirements, he or
she may request a waiver. All requests for waiver will be
considered by the board of alternative health care and
evaluated on an individual basis.

(v} It is the responsibility of the licensee to
establish and maintain detailed records of continuing
education compliance {(in the form of programs and certificates
of attendance) for a period of two years following submission
of a continuing education report.

(vi) From the continuing education reports submitted each
year, the board will randomly audit 5% of the reports and
request certificates of completion for continuing education
credits reported."

Auth: Sec. 37-27-105, MCA; IMP, Sec. 37-27-105, MCA

REASQON; The proposed new rule will set forth the board's
continuing education program for direct-entry midwives and
inform licensees of the continuing education procedures and
requirements for annual license renewal,

MAR Notice No. 3-4-6 22-11/24/93
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"IT NATURQPATHIC PHYSICIAN CONTINUING EDUCATION
REQUIR NT, (1} In accordance with 37-26-201(%), MCA, the

Montana board of alternative health care hereby establishes
requirements for the continuing education of licensed
naturopaths as a condition of license renewal. Training for
entry into the field is not considered adequate assurance of
continued competence throughout a naturepath's career.
Fulfillment of continuing education requirements is viewed as
one necessary vehicle for maintaining standards of
professional practice and for assuring the public of a high
standard of naturopathic services.

(2) The board/staff will not preapprove continuing
education programs or sponsors. Qualifying criteria for
continuing education are specified in these rules. It is the
responsibility of the licensees to select guality programs
that contribute to their knowledge and competence which also
meet these qualifications.

(a) The continuing education program must meet the
following criteria:

(i) The activity must have significant intellectual ov
practical content. The activity must deal primarily with
substantive naturopathic issues as contained in the scope of
practice of naturopathy in Montana. In addition, the board
may accept continuing education activities from other
professional groups or academic disciplines if the licensee
demonstrates that the activity is substantially related to his
or her role as a naturopath. A continuing education program
ig defined as a class, institute, lecture, conference,
workshop, cassette, or video tape.

(ii) The activity itself must be conducted by an
individual or group qualified by practical or academic
experience.

(1ii) All acceptable continuing education courses must
issue a program or certificate of completion containing the
following information: full name and qualifications of the
presentor; title of the presentation attended; number of hours
and date of each presentation attended; name of sponsor; and
description of the presentation format.

{iv) Excluded are programs that promote a company,
individual, or product (hosted programs are not approved), and
programs whose subject is practice econcmics except those
programg specifically dealing with workers' compensation or
public health.

(b} Implementation for continuing education shall be as
follows:

(1) One continuing education ¢redit shall be granted
for each hour of participation in the continuing education
activity excluding breaks and meals. Continuing education
activities and courses taken after January 1, 1992, will be
accepted by the board of alternative health care for the
initial reporting period April 30, 1994, Thereafter, a
licensed naturopath must earn at least 15 c¢ontinuing education
credits within the 12 months prior to renewal on April 30 of
each year. (Five must be in pharmacy, five additional in
obstetrics if licensee has childbirth specialty certificate.)

22-11/24/93 MAR Ncotice No. 8-4-6



A maximum of two credits by cassette or video tape will be
allowed. .

(ii) No continuing education is required for
naturopaths renewing their license for the first time.

(iii) All licensed naturopaths must submit to the board,
on the appropriate year's license renewal, a report
summarizing their obtained continuing education credits. The
board will review these reports prior to October 30 of that
same year and notify the licensee regarding his/her
noncompliance. Licensees found to bhe in noncompliance with
the requirement will be asked to submit to the board for
approval a plan to complete the continuing education
requirements for licensure. Prior to the next consecutive
year's license renewal deadline, those licengees who were
found to be in noncompliance will be formally reviewed to
determine their eligibility for license renewal. Licensees,
who at this time have not complied with continuing education
requirements, will not be granted license renewal until they
have fulfilled the board-approved plan to complete the
requirements. Those not receiving notice from the board
regarding their continuing education should assume
satisfactory compliance. ©Notices will be considered properly
mailed when addressed to the last known address on file in the
board office. No continuing educarion used to complete
delinquent continuing education plan requirements for
licensure may be used to meet the continuing education
requirements for the next continuing education reporting
period.

(iv) All licensees holding a certification for
specialty practice of naturopathic childbirth attendance must
complete an additional 5 hours of continuing education in
obstetrics annually to continue certification, for a total of
20 hours.

(v) If a licensee is unable to acquire sufficient
continuing education credits to meet the regquirements, he or
she may request a waiver. All requests for waiver will be
considered by the board of alternative health care and
evaluated on an individual basis.

(vi) It is the responsibility of the licensee to
establigh and maintain detailed records of continuing
education compliance (in the form of programs and certificaces
of attendance) for a period of two years following submission
of a continuing education report.

(vii} From the continuing education reports submitted
each year, the board will randomly audit 5% of the reports and
request certificates of completion for continuing education
credits reported."

Auth: Sec. 37-26-201, MCA: JMP, Sec, 37-26-201, MCA

REASON: The proposed new rule will set forth the Board's
continuing education program for naturcopathic physicians and
inform licensees of the continuing education procedures and
requirements for annual license renewal.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoptions in

MAR Netice No. 3-4-6 22-11/24/93
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writing to the Board of Alternative Health Care, Lower Level,
Arcade Building, 111 North Jackson, P.Q. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
December 22, 1993.

5. If a person who is directly affected by the proposed
amendments and adoptions wishes to present his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Alternative
Health Care, Lower Lewvel, Arcade Building, 111 North Jackson,
P.0. Box 200513, Helena, Montana $9620-0513, to be received no
later than 5:00 p.m., December 22, 199%3.

6. If the Board receives requests for a public hearing
on the propeosed amendments and adoptions from either 10
percent or 25, whichever is less, of those persons who are
directly affected by the proposed amendments and adoptions,
from the Administrative Code Committee of the legislature,
from a governmental agency or subdivision or from an
association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register, Ten percent of those persons
directly affected has been determined to he 4 based on the 37
licensees in Montana.

BCARD OF ALTERNATIVE HEALTH CARE
MICHAEL BERGKAMP, CHATIRMAN

-

BY: - 12/4( ﬂﬁ‘.ﬁ;uézl .
ANNIE™M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

o7 -
(s - [0 o

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 15, 1993.

22-1124/93 MAR Notice No. 3-4-6/
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed } NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.58.419 GROUNDS FOR
to unprofessional conduct )} LICENSE DISCIPLINE - GENERAL
)
)

PROVISIONS - UNPROFESSIONAL
CONDUCT

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 24, 1993, the Board of Realty Regulation
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"g.5 1 R F I -
PROVISIONS - UNPROFESSTONAL CONDUCT (1) through (3) (m) will
remain the same.

in) A licensee shall discloge the fact that he/ghe is a

1, W] lige i in i a
r whi r r t ligensee’ n

{n) through (af) will remain the same but will be
renumbered (o) through {ag).
(4) and (5) will remain the same.,"

Auth: Sec, 37-1-131, 37-1-136, 37-51-203, MCA; IMP, Sec.
37-51-20%, 37-51-202, 37-51-321, MCA

REASON: This amendment is being proposed to clarify that
licensees must disclose the licensing status when making
inquiries regarding property for sale, lease, etc. The Board
believes the public ig potentially harmed when real estate
liecensees negotiate for property without disclosing their
status of licensees thus putting the other party on notice
that the licensee has a special knowledge of real estate
transactions.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Realty Regulation, Lower Level, Arcade Building, 111
North Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, to
be received no later than 5:00 p.m., December 22, 1993.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Realty Regulation, Lower
Level, Arcade Building, 111 North Jackson, P.0O. Box 200513,
Helena, Montana 59620-0513, to be received no later than 5:00
p.m., December 22, 1993,

MAR Notice No. 8-58-40 22-11/
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5. If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever 15 less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 520 based
on the 5200 licensees in Montana.

BOARD OF REALTY REGULATION
JACK K. MOORE, CHAIRMAN

-

v/ —_)
BY: o /Q ﬁ%abiﬁk
ANNIE“M, BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

g
. — -,
e (22 £XLL1g‘

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 15, 1393.

22-11,24/93 MAR Nctice No. 3-58-40



BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of )
rule 16.28.1005 c¢ontaining TB )
control requirements for schools )
and day care facilities )

NOTICE OF PROPOSED
AMENDMENT OF RULE

NQO PUBLIC HEARING

CONTEMPLATED
(Tuberculosis)

To: All Interested Persons

1. On December 27, 1993, the department intends to amend

the above~captioned rule concerning measures reguired to prevent
the spread of tuberculesis in schools and day care facilities.

2. The rule, as propesed to be amended, appears as follows
(new material is underlined; material to be deleted is
interlined) :

6. .1005 MPLOYEE OF SCHOOL, «-— DAY CARE FACILITY E
PROVIDER (1) With the exceptions specified in (2) and (3)
below:

(a) No public or private school, as defined in 26-5-482+
MeA (10) below, or school cooperative may initially employ or
continue to employ a person unless that perscen has provided the
school, the cooperative, or the district to which the school
belongs with:

(i})-(ii) Remain the same.

(b) Remains the same.

(2)=(2) Remain the same.

(10} For purposes of this rule:

{a) ghe term "schgol" lnclgdes bgth a _preschool, as deglne
0-5-40 a r ti fo th teachi o]
ividual c icylum of which is co the work o

an comb'nat'on o] indergarten ou rade 12 and does neot
include a postsecondary school as defined inp 20-5-402, MGA;

{b) he term Me oy" includes contracti with either
individual or a busjness or other entitv for the services of the
entity’s emplovees.

(10) Remains the same but is renumbered (11).

AUTH: 50-1-202, 50-17=-103, 52~2-735, MCA
IMP: 50-1-202, 50-}7-103, 52-2-735, MCA

3. The proposed amendments are necessary to correct an
oversight that occurred when this rule was amended in December,
1992, to conform the reference to "school" in the rule to changes
made by the Montana Legislature in the "school® definition in the
school immunization statutes. As a consequence, postsecondary
schools became unintentionally subject to the TB control
requirements. Since the type of <¢lose, long-term exposure

MAR Notice No. 16-2-439
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conducive of transmission of TB is common to preschools and
elementary and secondary schools, but uncommon in postsecondary
schools, and since children, rather than the adults attending
postsecondary schools, are the most vulnerable to TB,
postsecondary schools should not be subject to the rule.

In addition, the definition of "employ" is proposed to be
included in order to eliminate confusion about whether people
hired through a firm (e.g. school bus drivers) or individual
independent c¢ontracters were covered by the rule. The
clarification is necessary because school children face an
eguivalent risk of infection from such people as from teachers
and other individuals more easily understood to be "employees".

4. Interested persons may submit their written data,
views, or arguments concerning this proposed rule amendment to
Ellie Parker, Department of Health and Environmental Sciences,
Cogswell Building, Capitol Station, Helena, Montana 59620, no
later than December 23, 1993.

5. If a party who is directly affected by the proposed
amendment wishes to express his or her data, views, and arguments
orally or in writing at a public hearing, s/he must make written
request for a hearing and submit this request along with any
written comments s/he has to Ellie Parker, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Staticen,
Helena, Montana 59620, no later than December 23, 1993,

6. If the department receives a request for a public
hearing on the proposed amendments, from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed amendments; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will bhe
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25, based on the
large number of postsecondary school employees within Montana.

/ /‘»—/- ! h‘/ N Ry

ROBERT J. ROEINSON Director

Certified to the Secretary of State November 15,1993

Rev1ewed biz/} ,'7;
jd%%“‘s (fL2/}

Ei eanor bParKer! DHES Attorney

22-11/24793 MAR Notice Ne, 16-2-439
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

Tn the matter of the adoption ) NOTICE OF PUBLIC HEARING

of new rules I through IX and ) FOR PROPOSED ADOPTION OF
the repeal of rules 16.20.701 ) NEW RULES AND REPEAL OF
through 16.20.705 regarding ) EXISTING RULES
implementation of the Water )

Quality Act’s nondegradation )

policy )

(Water Quality Nondegradation)

To: All interested Persons

1. On December 17, 1993, at 8:00 a.m., the board will
hold a public hearing in Room €209 of the Cogswell Building,
1400 Broadway, Helena, Montana to consider the adoption of new
rules and the repeal of existing rules, as referenced above,
implementing the state Water Quality Act’s nondegradation

policy.

2. The rules, as propeosed to be adopted, appear as
follows:

RULE I _PURPOSE (1) The purpose of this subchapter is to

prohibit degradation of high quality state waters, except in
certain limited circumstances, by implementing the nondegrada-
tion policy set forth in 75-5-303, MCA, and providing criteria
and procedures for:

(a) determining which activities will degrade high
quality waters;

(b) department review and decision making;

(c) determining the required water guality protection
practices if degradation is authorized; and

(d) public review and appeal of department decisions.
AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-301, MCA

RULE IT _DEFINITIONS Unless the context clearly states

otherwise, the following definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-

103, McA, includes definitions for "degradation", "existing
uses", "high gquality waters", and "parameter"):
(1) "Bioconcentrating parameters" means the parameters

listed in department circular WQB-7 which have a bioconcentra-
tion factor greater than 300.

(2) '"carcinogenic parameters”"” means the parameters
listed as carcinogens in department circular WQB-7.

(3) "Detectable" means the ability to detect a change in
the value of a parameter in the receiving water with a 99%
level of confidence that the change is greater than zero, based
on the procedures which will yield the lowest detection level,

MAR Notice No. 16-2-310 22-11/24/93
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either those established in 40 CFR Part 136, as it existed on
July 1, 1992, or procedures approved by the department.

(4) "Existing water gquality" means the quality of the
receiving water, including chemical, physical, and biological
conditions immediately prior to commencement of the proposed
activity or that which can be adequately documented to have
existed on or after July 1, 1971, whichever is the highest
guality.

(5) "Ground water" means water occupying the voids within
a geologic stratum and within the zone of saturation.

(6) "Harmful parameters" means the parameters listed as
harmful in department c¢ircular WQB-7.

(7) "Highest statutory and regulatory requirements" means
all applicable effluent limitations, water quality standards,
permit conditions, water guality protection practices, or
reasonable land, soil, and water conservation practices. It
also means compliance schedules or corrective actioen plans for
the protection of water issued under order of a court, depart-
ment, or board of competent jurisdiction.

(8) ™M"High guality waters" is defined in 75-5-103(%) and
deces not include class I surface waters (ARM 16.20.623) or
class IV ground waters (ARM 16.20.1002(d)),

(9) '"Load" means the mass of a parameter per unit of
time.

(10 "Montana pollutant discharge elimination system" or
"MPDES" means the permit system developed by the state of
Montana for controlling the discharge of pollutants frem point
sources into state waters, pursulant to ARM Title 16, chapter
20, subchapter 13.

(11) "Montana ground water pecllution control system" or
"MGWPCS" means the permit system developed by the state of
Montana for controlling the discharge of pollutants into state
ground water, pursuant to ARM Title 16, chapter 20, subchapter
10.

(12) "Nutrients" means total inorganic phosphorus and
total inorganic nitrogen.

(13) "New or increased source” means an activity resulting
in a change of existing water gquality occurring on or after
April 29, 1993. The term does not include the following:

(a) sources from which discharges to state waters have
commenced or increased on or after April 29, 1993, provided the
discharge is in compliance with the conditions of, and does not
exceed the limits established under or determined from, a
permit or approval issued by the department prior to April 29,
1993,

(b) nonpoint sources discharging prior to April 29, 1993,
where reasonable land, soil, and water conservation practices
have been implemented and the discharge does not impact
existing or anticipated uses;

(c) withdrawals of water pursuant to a valid water right
existing prior to April 29, 19%3; and

(d) activities or categories of activities causing
nonsignificant changes in existing water quality pursuant to
‘Rule VII], [Rule VIII}, or 75-5-301(5)(c), MCA,
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(14) "Nonpoint source" means a diffuse source of pollu~
tants resulting from the activities of man over a relatively
large area, the effects of which normally must be addressed or
controlled by a management or conservation practice.

(15) "outstanding resource waters" or "ORW" means all
state waters that are located in national parks, naticnal
wilderness or primitive areas. ORW also means state waters
that have been identified as possessing outstanding ecological,
recreational or domestic water supply significance and subse-
gquently have bheen classified as an ORW by the board.

(16) "Permit"” means either an MPDES permit or an MGWPCS
permit.

(17) "Surface waters" means any water on the earth’s
surface including, but not limited to, streams, lakes, ponds,
and reservoirs and irrigation drainage systems discharging
directly into a stream, lake, pond, reservoir or other water on
the earth’s surface. Water bodies used solely for treating,
transporting or impounding peollutants are not congidered
surface water for the purposes of this subchapter.

(18) "Toxic parameters" means the parameters listed as
toxins in department ¢ircular WQB-7 and those parameters for
which there are specific numerical limits in the surface water
quality standards (ARM 16.20.601 et seq) and the ground water
quality standards (ARM 16,20.1001 et seq).

(19) (a) The board hereby adopts and incorporates by
reference:

(i} Department circular WQB-7, entitled "Montana Numeri-
cal Water Quality Standards" (1993 edition), which establishes
limits for toxic, carcinegenic, bioconcentrating, and other
harmful parameters in water; and

(ii) 40 CFR Part 136, as they existed on July, 19892, which
contain guidelines establishing test procedures for the
analysis of pollutants.

(b) Copies of this material may be obtained from the
Water Quality Bureau, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana
59620.

AUTH: 75=-5-301, 7%-5-303, MCA; IMP: 7%5-5-303, MCA

ULE IT NO, D, Q - PPLICABILITY _AND
LIMITATION (1) The provisions of this subchapter apply to any
activity of man resulting in a new or increased source which
may cause degradation.

(2) Department review of proposals for new or increased
sources will determine the level of protection required for the
impacted water as follows:

(a) For all state waters, existing and anticipated uses
and the water quality necessary to protect those uses must be
maintained and protected.

(b) For high quality waters, degradation may be allowed
only according to the procedures in [RULE VI]. These rules
apply to any activity that may cause degradation of high
guality waters, for any parameter, unless the changes in
existing water quality resulting from the activity are deter-
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mined to be nonsignificant under [Rules VII or VIII]. If
degradation of high gquality waters is allowed, the department
will assure that within the United States Geological Survey
Hydrologic Unit upstream of the proposed activity, there have
been achieved the highest statutory and regulatory requirements
for all point and nonpoint sources.

(c) For outstanding resource waters, no degradation is
allowed.

(3) The department will comply with the provisions of the
Montana Environmental Policy Act in the implementation of this
subchapter.

AUTH: 75-5~301, 75-5-~303, MCA; IMP: 75-5-303, MCA

RU v INF ON, EQUIREMEN FOR _NONDEGRADATION
SIGNIFICANCE/AUTHORIZATION REVIEW (1) Any person proposing an
activity which may cause degradation is responsible for
compliance with 75-5-303, MCA, and may either determine for
themselves that the proposed activity will not cause signifi-
cant changes in water quality, after measuring the activity
against the standards contained in [Rules VII or VIII], or
submit an application to the department, pursuant to (2) below,
for the department to make the determination.

(2) Any person propesing an activity or class of activi-
ties which may cause degradation may complete a department
"Application for Determination of Significance". Information
reguired on the application includes but is not limited to the
following:

(a) quantity and concentration of the parameters expected
to change as a result of the proposed activity;

(b} length of time that the water quality is expected to
be changed;

(¢) character of the discharge;

(d) an analysis of the existing water quality of the
receiving water, and any other downstream or downgradient wa-
ters which may be impacted, including natural variations and
fluctuations in the parameter(s) which may change as a result
of the proposed activity;

(¢) proposed water guality protection practices.

(3) The department will review the application and make
a determination whether the proposed change in water quality is
nonsignificant accerding to [RULES VII or VIII] within 60 days
of receipt of the completed application.

(4) Whenever the department determines that a proposed
activity will not result in degradation, the department may
require monitoring to verify compliance with this subchapter
and 75=-5-303, MCA.

(5) Whenever the department determines that a proposed
activity will result in degradation, the applicant shall
complete an application to degrade state waters if the appli-
cant decides to proceed with the proposed activity as planned.
The department will not begin review of the applicatieon until
the required fee has been paid to the department.

(6) In order to provide the information that is required
for the department to determine whether or not degradation is
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necessary because there are no economically, environmentally,
and technologically feasible alternatives to the proposed
activity that would result in no degradation, an application to
degrade state waters shall include, but not be limited to, the
following, when applicable:

(a) a complete description of the proposed activity;

(b) the proposed effluent or discharge limitation(s);

(c) a statement of reasons for the proposed effluent or
discharge limitation(s);

(d) an analysis of alternatives to the proposed activity,
consistent with accepted engineering principles, demonstrating
there are no economically, environmentally, and technologically
feasible alternatives that are less-degrading or non-degrading.
The analysis must be limited to only those alternatives that
would accomplish the proposed activity’s purpose;

(e) an analysis of the existing water guality of the
receiving water and any other downstream or downgradient waters
which may be impacted, including natural variations and
fluctuations in the water quality parameter(s) for which an
authorization to degrade is requested;

(f) the concentration, likely environmental fate,
biclogical effects, and load for each parameter in the dis-
charge likely to degrade existing water quality;

(g) the distribution of existing flows and their expected
frequency;

(h} an analysis demonstrating the expected surface or
ground water quality for all alternatives considered in (d)
above;

(i) an analysis of the ground water flow system, includ-
ing water-bearing characteristics of subsurface materials, rate
and direction of ground water flow, and an evaluation of
surface and ground water interaction;

(j) data concerning cumulative water guality effects of
existing and authorized activities;

(k} a proposed monitoring and reporting plan that will
determine the actual water gquality changes.

(7)(a) To determine whether or not the proposed activity
will result in important economic or social development that
exceeds the benefit to society of maintaining existing high-
quality waters and exceeds the costs to society of allowing
degradation of high-gquality waters, the department shall
require the following:

(i) an analysis demonstrating the extent to which the
proposed activity producing lower water quality would result in
important economic¢ or social development; and

(ii) an analysis demonstrating the present and future
costs to society caused by the proposed lowered water quality.

(b) Factors which may be considered in the above analyses
include, but are not limjited to, changes, during and after the
activity, in any of the categories listed below:

(i) employment;

(ii) production;

(iii) fiscal balance of the state or local government;

(iv) effects on public health or environment;
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(v) housing;

(vi) resource utilization and depletion;

(vii) intrinsie values;

(viii) opportunity values; or

(ix) social or cultural values.

(8) To determine whether or not existing and anticipated
uses will be fully protected, the department shall require the
following information:

(a) a showing that the change will not result in viela-
tions of Montana water quality standards outside of a mixing
zone; and

(b} an analysis of the impacts of the proposed water
quality c¢hanges on the existing and anticipated uses of the
impacted state water.

(9) To demonstrate the least degrading water guality
protection practices will be fully implemented prior to,
during, and after the proposed activity, the applicant shall
provide to the department a complete description and schedule
for implementation of the water quality protection practices
assocliated with the proposed activity and a viable plan showing
the ability to implement the water guality protection practic-
es.

(10) Any application submitted pursuant to this subchapter
must comply with the signature and certification reguirements
of ARM 16.20.,1311.

(11) The department shall notify the applicant in writing
within 60 days after receipt of an application to degrade state
waters that the application does or does not contain all the
information necessary for the department’s nondegradation
review. If the information from the supplemental submittal and
any subsequent supplemental submittal is inadequate, the
department shall notify the applicant in writing, within 20
days after receipt of the supplemental submittal, what addi-
tional information must be submitted. In any review subsequent
to the first, the department may not make a determination of
incompleteness on the basis of a deficiency which c¢ould have
been noted in the first review.

(12) The board hereby adopts and incorporates by reference
ARM 16.20,1311, which sets forth signature and certification
requirements for MPDES permit applications. A c¢opy of ARM
16.20.1311 may be obtained from the Water Quality Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Capitel Station, Helena, MT 59620.

AUTH: 75-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA

RULE V DEPARTMENT PROCEDURES FOR NONDEGRADATION REVIEW

(1) Upon a determination by the department that an
application to degrade state waters required under this rule is
complete, the department will prepare a preliminary decision
elther authorizing degradation or denying the application to
degrade according to the procedures in [Rule VI].

(2) An application to degrade state waters will be denied
unless the applicant has affirmatively demonstrated and the
department finds, based on a preponderance of evidence, the
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proposed activity to be in full compliance with 75-5-303, MCA,
using the standards set out in (3)-(6) below. The department
shall consider an analysis by the applicant and any substantive
relevant information either submitted by the public or other-
wise available.

(3) To determine that degradation is necessary because
there are no economically, environmentally, and technologically
feasible alternatives to the proposed activity that would
result in no degradation, the department shall consider the
following:

(a) In determining economic feasibility:

(i) any non-degrading or less-degrading alternative water
gquality protection practices which are less than 110% of the
present worth of capital and operating costs of the water
quality protection practices proposed by the applicant will be
consgidered economically feasible without further assessment by
the department;

(ii) for any non—degradlng or less-degrading alternative
water gquality protection practices which are equal to or exceed
110% of the present worth of capital and operating costs of the
water quality protection practices proposed by the applicant,
the department will determine the economic feasibility of the
alternative water quality protection practices by considering
any relevant factors.

(b) In order to determine the environmental feasibility of
an alternative, the department will consider whether such
alternative practices are available and consistent with the
protection of the environment and public health.

(¢} In order to determine technological feasibility of an
alternative, the department will consider whether such alterna-
tive practices are available and consistent with accepted
engineering principles.

(4) (a) To determine that the proposed activity will
result in important economic or social development that exceeds
the benefit to society of maintaining existing high-quality
waters and exceeds the costs to society of allowing degradation
of high-quality waters, the department shall consider the
following:

(i) an analysis of the extent to which the propoesed
activity would result in important economic or social develop-
ment, including an analysis of the costs and benefits to
society.

(ii) an analysis of the loss or costs to society resulting
from the lower water gquality.

(b) Factors which may be considered in the analyses in (a)
above include, but are not limited teo changes in any of the
categories listed below:

(i) employment;

(ii) production;

(iii) fiscal balance of the state or local government;

(iv) effects on public health or environment;

(v) housing;

(vi) resource utilization and depletion;

(vii) intrinsic values;
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(viii) opportunity values; or

(ix) social and cultural values.

(5) To determine that existing and anticipated uses of
the receiving waters will be fully protected and that water
guality standards will not be violated as a result of the
proposed degradation, the department shall consider all
available information.

(6) In order te authorize degradation under this rule,
the department must determine that the least degrading water
guality protection practices determined by the department to be
economically, environmentally, and technologically feasible
will be implemented prior to, during, and after the proposed
activity until the degradation no longer occurs.

(7) The department shall make its preliminary decision
either authorizing degradation or denying the application to
degrade within 180 days after receipt of a complete application
from the applicant. This time period may be extended upon
agreement of the applicant or whenever an environmental impact
statement must be prepared pursuant to Title 75, chapter 1,
parts 1 and 2, MCA.

(8) To the maximum extent possible, the department will
coordinate any application to degrade state waters with the
permitting and approval requirements of other laws or programs
administered by the department or by any other local, state, or
federal agency.

AUTH: 75-5-301, 75-5=-303, MCA; IMP: 75-5-303, MCA

v EP Q UING E ARY AND
FINAL ISIO R G HOR IONS DEGRADE (1) A
preliminary decision to deny or authorize degradation must be
accompanied by a statement of basis for the decision and, if
applicable, a detailed statement of conditions imposed upon any
authorization to degrade.

(2) The preliminary decision must include the following
information, if applicable:

(a) a description of the proposed activity;

(b) the level of protection required, e.g. for high-
quality waters or ORW;

(c¢) a determination that degradation is or is not
necessary based on the availability of economically, environ-
mentally and technolegically feasible alternatives that will
prevent degradation;

(d) a determination of economic or social importance;

(e) a determination that all existing and anticipated
uses will or will not be fully protected;

(f) the amount of allowed degradation;

(g) a description of the required water quality protec-
tion practices;

(h) a description of all monitoring and reporting
requirements; and

(1) a description of any mixing zone the department
proposes to allow.

(3) A statement of basis for the decision mnust be
prepared for every preliminary decision. In general, the
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statement of basis must briefly set forth the principal facts
and significant factual, legal, methodological or policy
questions considered in preparing the authorizatioen. The
statement of basis must include, when applicable:

(a) a description of the proposed activity which is the
subject of the authorization;

(b) the type and quantity of degradation which will
result if the proposed activity is authorized;

(c) a summary of the basis for the conditions imposed in
any preliminary decisien, including references to applicable
statutory or regulatory provisions;

(d) a summary and analysis of alternatives to the
proposed activity;

() a description of the procedures for reaching a final
decision on the draft authorization including:

(1) the beginning and ending dates of the comment period
and the address where comments will be received;

(ii) procedures for requesting a hearing; and

(iii) any other procedures by which the public may
participate in the final decision;

(f) name and telephone number of a person to contact for
additional information; and

(g) reasons supporting the preliminary decision.

(4) The preliminary decision, accompanying statement of
basis, and, if applicable, the statement of conditions imposed,
must be publicly noticed and made available for public comment
for at least 30 days but not more than 60 days prior to a final
decision. In providing public notice, the department shall
comply with the following:

(a) Procedures for public notice set forth in ARM
16.20.1334; and

(b) Procedures for the distribution of information set
forth in ARM 16.20.1021,

(5) During the public comment period any interested
person may submit written comments on the preliminary decision
and may request a public hearing. A request for a public
hearing must be in writing and must state the nature of the
issues proposed to be raised in the hearing. The department
shall hold a hearing if it determines that there may be a
significant degree of public interest in the preliminary
decision. Any public hearing conducted under this subsection
is not a contested case hearing under the provisions of the
Mcntana Administrative Procedure Act, Title 2, chapter 4, MCA.

(6) Within 60 days after the close of the public comment
period, the department shall issue a final decision accompanied
by a statement of basis for the decision and, if applicable, a
statement of conditions. The final decision and statement of
basis will be prepared according to the requirements of (2) and
(3) of this rule. In addition, the statement of basis for a
final decision must include the following:

(a) which provisions, if any, of the preliminary decision
have been changed in the final decision and the reasons for the
change; and

(b) a description and response to all substantive
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comments on the preliminary decision raised during the public
comment period or during any hearing.

(7) Upon issuing a final decision, the department shall
notify the applicant and each person who has submitted written
comments or requested notice of that decisioen. The notice must
include reference to the procedures for appealing the decision.
The final decision is effective upon issuance.

(8) The board hereby adopts and incorporates by reference
ARM 16.20.1334, which sets forth procedures for issuing public
notices of MPDES permit applications and hearings, and ARM
16.20,.1021 which sets forth requirements for distribution and
copying of public notices and permit applications. Copies of
ARM 16.20,1334 and 16.20.1021 may be obtained from the Water
Quality Bureau, Department of Health and Environmental Scienc=
es, Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTH: 75-5-301, 75-5~303, MCA; IMP: 75~5-303, MCA

RU VII CR RIA K DETERM NONSIGNIFICA CHANGES
IN WAT UALITY (1) The following criteria will be used to
determine whether certain activities or classes of activities
will result in nonsignificant changes in existing water quality
due to their low potential to affect human health or the
environment. These criteria consider the gquantity and strength
of the pollutant, the length of time the changes will occur,
and the character of the pollutant. Except as provided in (2)
below, changes in existing surface or ground water gquality re-
sulting from the activities that meet all the criteria listed
below are nonsignificant, and are not required to undergo
review under 75-5-303, MCA:

(a) Activities that would increase or decrease the mean
annual flow by less than 15%;

(b) Discharges containing carcinogenic or parameters with
a bioconcentration factor greater than 300 at concentrations
less than or equal to the concentratioens of those parameters in
the receiving water;

{(¢) Discharges containing toxic parameters or total
inorganic phosphorus, except as specified in (d) and (e) below,
which will not cause detectable increases from the existing
water quality outside of a mixing zone designated by the de-
partment;

(d) Changes in the concentration of nitrogen in ground
water which will not impair existing or anticipated beneficial
uses, where water gquality protection practices approved by the
department have been fully implemented, and where the sum of
the resulting concentrations of nitrate, nitrite, and ammonia,
all measured as nitrogen, outside of any applicable mixing zone
designated by the department, will not exceed 2.50 milligrams
per liter, as long as such changes will not result in a
detectable change in the nitrogen concentration in any perenni-
al surface water;

(e) Changes in concentration of total inorganic phospho-
rus in ground water if water gquality protection practices
approved by the department have been fully implemented and if
an evaluation of the phosphorus adsorptive capacity of the
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soils in the area of the activity indicates that phosphorus
will be removed for a period of fifty years prior to a dis-
charge to any surface waters;

(£) Changes in the quality of water for any harmful
parameter for which water guality standards have been adopted
other than nitrogen, phosphorous, and carcinogenic, bioconcen-
trating, or toxic parameters, in either surface or ground
water, if the changes outside of a mixing zone designated by
the department are less than 10% of the applicable standard and
the existing water quality level is 1less than 40% of the
standard;

(y) Changes in the quality of water for any parameter for
which there are only narrative water quality standards if the
changes will not have a measurable effect on any existing or
anticipated use or cause measurable changes in aquatic life or
ecological integrity.

(2) Notwithstanding compliance with the criteria of (1
above, the department may determine that the change in water
guality resulting from an activity which meets the criteria in
(1) above is degradation bhased upon the following:

(a) cumulative impacts or synergistic effects;

(b) secondary byproducts of decomposition or chemical
transformation;

(¢) substantive information derived from public input;

(d) changes in flow;

(e) changes in the loading of parameters;

(f) new information regarding the effects of a parameter;
or

(g) any other information deemed relevant by the de-
partment and that relates to the criteria in (1) above.

(3) The department may determine that a change in water
quality resulting from an activity or category of activities is
not significant based on information submitted by an applicant
that demonstrates conformance with ¢the guidance found in
75-5-30%(5) (c), MCA.

AUTH: 7%-5-301, 75~5-303, MCA; IMP: 75-5-303, MCA

RULE VTIT TEGORI ACTIVITIES TH CAUSE NONSIGNIFI-

ANT CHANGES WATER QUALITY (1) The following categories or

classes of activities have been determined by the department to

cause changes in water quality that are nonsignificant due to

their low potential for harm to human health or the environment

and their conformance with the guidance found in
75-5-301(5) (¢), MCA:

(a) Activities which are nonpoint sources of pollution on
land where reasonable 1land, soil, and water conservation
practices are applied and existing and anticipated beneficial
uses will be fully protected;

(b) Use of agricultural chemicals in accordance with a
specific agrichemical wmanagement plan promulgated under
80-15-212, MCA, if applicable, or in accordance with a U.S. EPA
approved label and where existing and anticipated uses will be
fully protected;

(¢) Changes in existing water quality resulting from an
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emergency or remedial activity that is designed to protect
public health or the environment and is approved, authorized,
or required by the department;

(d) Use of drilling fluids, sealants, additives, disin-
fectants and rehabilitation chemicals in water well or monji-
toring well drilling, development, or abandonment, if used
according to department-approved water gquality protection
practices (ARM 16.21.601, et seqg. and ARM 16.21.801, et seq.):

(e) Short-term changes in existing water guality which
last less than 60 days resulting from activities authorized by
the department pursuant to 75-5-308, MCA;

(f) Domestic sewage treatment systems which discharge to
ground water and which are designed, constructed, and operated
in accordance with applicable department standards (ARM
16.16.302, 16.16.304, and/or 16.20.401); and where the result-
ing concentration, outside of any applicable mixing zones
designated by the department, will not exceed 2.50 mg/l
(nitrogen compounds measured as nitrogen) as long as the
changes caused by such systems will not result in a detectable
change in the nitrogen concentration in any perennial surface
water;

(g) Domestic sewage treatment systems in areas in which
the existing nitrogen concentration in ground water is over
2.50 mg/l; which discharge to ground water an effluent with
nitrogen concentrations no greater than 30 mg/l or at least 50%
nitrogen removal from the raw state; and where the resulting
concentration, cutside of any applicable mixing zone designated
by the department, will not exceed 5.00 mg/l (nitrogen com-
pounds measured as nitrogen), as long as the changes caused by
such systems will not result in a detectable change in the
nitrogen concentration in any perennial surface water;

(h) Land application of animal waste, domestic septage,
or waste from pubklic sewage treatment systems or other wastes
containing nutrients where wastes are land applied in a
beneficial manner, application rates are based on a complete
agronomic uptake of applied nutrients and other parameters will
not cause degradation;

(i) Incidental leakage of water or wastewater from
sources utilizing best practicable control technology designed
and constructed in accordance with ARM 16.20.401-405;

() Discharges of water from monitoring well or water
well tests, hydrostatic pressure and leakage tests, or wastewa-
ter from the disinfection or flushing of water mains and
storage reservoirs conducted in accordance with department
approved water quality protection practices;

(k) 0il and gas drilling activities performed in accor-
dance with ARM 36.22.101, et seq.;

(1) Short-term changes in existing water quality result-
ing from ordinary and everyday activities of humans or domesti=~
cated animals, including but not limited to recreational
activities such as boating, hiking, fishing, wading, swimming
and camping, fording of streams or other bodies of water by
vehicular or other means, and drinking from or crossing of
streams or other bodies of water by 1livestock and other
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domesticated animals;

(m) Coal and uranium prospecting performed in accordance
with ARM 26.4.1001, et seq.

(2) No application need be made to the department for a
determination of whether a water guality change is nonsignifi-
cant if the activity causing the change is listed in (1) above.
AUTH: 75«5-301, 75-5-303, MCA; IMP: 75-5-303, MCA

RULE IX TMPLEMENT ON QOF WATER QUALITY PROTECTION PRAC-
TICES

(1} The owner of a new or increased source for which no water
quality protection practices are approved by the department
must design and submit a viable plan for implementation of the
necessary water gquality protection practices for department
review, modification, and approval prior to implementation.
AUTH: 7%-5-301, 75-5-303, MCA; IMP: 75-5-303, MCA

3. Rules 16.20.701 through 16.20.705, which can be found
on pages 16-973 through 16-979 of the Administrative Rules of
Montana, are proposed to be repealed because they are being
completely replaced by the proposed new rules c¢eontained in this
notice.

AUTH: 75%-5-201, McCA

IMP: 75-5-303, 75«5=-401

4. The proposed rules establish criteria and procedures
for decisions by the department regarding implementation of the
state’s nondegradation pelicy and are undertaken in response to
actions taken by the 1993 Legislature (Senate Bill 401). The
rules contain guidance for determining which activities result
in nonsignificant changes in water quality such that those
activities will not be subject to the requirements established
under 75-5-303, MCA. In additjon, the proposed rules establish
procedures and criteria for department review and decision-
making relating to authorizations to degrade state waters,
including a determination of important economic and social
development and provision of procedures for appeal ing agency ceci~
S1lons.

These proposed rules are necessary to respond to action
taken by the 1993 Legislature, which authorized rules imple-
menting the 1993 session’s amendments to the nondegradation
policy and expressly required the adoption of objective
criteria and guidelines for agency actions either granting or
denying permission to degrade state waters.

5. Interested persons may submit their data, views, or
arguments concerning the proposed rules, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Board of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than December 22, 1993.

6. W.D. Hutchison has been designated to preside over and
conduct the hearing.

MAR Notice No. 16-2~440 22-11/24/93



-2736-

RAYMOND W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

A
By _o . '~,/l/7\/m, W2
ROBERT J. ROBINSON, Director
-

Certified to the Secretary of State _November 15, 1993 .

Revigwed by:
<)

Eleanor Parkér, DHES Attorney
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BEFORE THE BOARD OF HEALTH AND ENRVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.20.603, 616-624, and ) FOR PROPOSED AMENDMENT
641, concerning surface water ) OF RULES 16.20.603,
guality standards ) 16.20.616-624, AND
16.20,641

(Water Quality)

To: All Interested Persons

1. on December 17, 1993, at 8:00 a.m, or as sgoon
thereafter as it may be heard, the board will hold a public
hearing in Room €209 of the Cogswell Building, 1400 Broadway,
Helena, Montana, to consider the amendment of the above-cap-
tioned rules.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16.20.603  DEFINITIONS 1In this subchapter the following
terms have the meanings indicated below and are supplemental to
the definitions given in section 75-5-103, MCA:

(1) Remains the same.

{2) "Bioconcentrating parameters" means_the parameters
listed in department circular WOB-7 which have a bioconcentra-
tion factor greater than 300.

(3) WCarcinogenic parameters" means the parameters
categorized as carcinogens_in department circular WQB-7.

(2)=(9) Remain the same but are renumbered (4)-(11).

(12) "Harmf ameters" ea arameters_ listed
harmful in department circular WQOB-7,

(11)~(24) Remain the same, but are renumbered (13)-(26).

£253(27) "Toxic er-—deleterious—substances palameters"
means those substances—listed parameters listed as toxins in

- - N g % : ; Neols

department circular WQB-7.
(26)~(27) Remain the same, but are renumbered (28)-(29).
4+283(30) The board hereby adopts and incorporates by
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reference hereinQuality-Criteriafor-Water-1086—(EPA 440,586

86+—the—llGoldBeeki—and--Update-—Number—Pwo—{5/1 80 }—ef—the
Gerd-Book departme circular WOB~7, entitled "Monta Numeri-
cal Water Quality Standards" (1993 edition), which sets—ferth
water-—guatityr—levels which gstablishe; limits for toxic er
deteterious—substanees, garclnggen;c, bloconcentrat;ng, and
gther nggm:uL parameters in_ water. Copies of
¢ircular WOB-7 may be obtained from the Water Quallty Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana 59620.

+263-(31) The board hereby adopts and incorporates by
reference the department’s surface water mixing zone implemen-
tation guide, which contains criteria to be used to determine
the mixing zones appropriate to different sets of conditions.
A copy of the implementation guide may be obtained from the
department’s Water Quality Bureau, Cogswell Bullding, Capitol
Station, Helena, Montana 59620-0902 [phone: (406) 444-24067].
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA

6.20.616 A-CIOSED CLASSIFICATION (1)=(2) Remain the
same.

(3) No person may violate the following specific water
quality standards for waters classified A-Closed:

{(a)-{g) Remain the same.

(h) No increases of carcinogenic, bioconcentrating, toxic
or ether-deleterious—substanees harmful parameters, pesticides
and organic and inorganic materials, including heavy metals,
above naturally occurring concentrations, are allowed.

(i) Remains the same.

AUTH: 75-%-201, 75-5-301, MCA; IMP: 75-5-301, MCA

16.20.617 A-1 CLASSIFICATION (1)-(2) Remain the same.

(3} No person may violate the following specific water
guality standards for waters classified A-1:

(a) Remains the same.

(b) Dissolved oxygen concentration must not be reduced
below F+—o-mitligrams—per-liter the leyels given in department
circular WQB=-7.

(¢)-(g) Remain the same.

) {1) Concentrations of carcjnegenj biocongentrating,
toxic, or deleterioussubstanees harmful parameters which would
remain in the water after conventional water treatment may not
exceed the max1mum eeatam&ﬂaa% levels set forth in the-B+&~-EPA

%e¥e+ﬂ dgpgxzmgns_g;xgg;g;_ﬂQﬁzl-

(ii) Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentrations to exceed Geld-Beek the maximum
levels contained in department cjirculay WOB-7 when stream flows
equal or exceed the design flows specified in ARM 16.20.631(4).
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(iii) When Geld—Reek levels in department circulap WOB-7
are used as the basis for discharge permit limits for waters
with a hardness of less than 20 mg/} (as CacO,), the limits for
metals are will be based on a hardness of 20 mg/l., If site-
specific e¢riteria are developed as the basis for discharge
permit limits, using the procedures given in the Water Quality
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel-
oped are may be used gg_ggzm;s_lamigg instead of gedd—Beek Lhe
levels in department circular WOB-7

(iv) Remains the same.

(4) The board hereby adopts and incorporates herein by
reference the followxng

(a) -

: 7 - i inleing

water-gtapdardss

) e : 3 ) B

£iens—46-CFR—Part—43 71/ 86—ed——whieh-seta forthfoderal
.

secondary d**?ﬁ*’@ ;?Ee*.e’iEE!i;;EEF 1986 EPA44 O/ 5-GEm00E

Ehe—ﬂeeig—aeekﬂ+—aaé—ugda%e—ﬂamber—@we~+5+&+B4+—9%—%hewee$é

terious substances __Qé;,__1BLQAzSﬂLMELJBM&__4__DEALAQQ_EMQPt
Numerical Water ua tanda 19 3 on W] lCh
establishes limits for x ca enic, b o centrating,

and other harmful parameters ip water; and
(d)~(e) Remain the same, but are relettered (b)=-(c)
AUTH: 75-5-20%1, 75-=5-301, MCA; IMP: 75-5-301, MCA

16,20.618 -1 C s ATI (1) Remains the same.

(2) No person may violate the following specific water
gquality standards for waters classified B-1:

(a) Remains the same.

{b) Dissolved oxygen concentration must not be reduced
below F—6—milligrams—per—liter the levels given departmen
cireular WQR-7.

(c)-(g) Remain the same.

(h) (1) Concentrations of carcinggenic, biocopncentrating,
toxic or deleterieous—substanees hHarmful parapmeters which would
remain in the water after conventional water treatment may not
exceed the maxxmum een%an*nene levels set forth in &he-U-&+—EBA

tevels department circular WOB-7.

(ii) Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentratlons to exceed Gold—Beek the maximum
levels gpecified in department circular WOB-7 when stream flows
equal or exceed the design flows speclfled 1n ARM 16 20 631(4)

(iii) When celd—Ppeek levels
circular WQRB-7 are used as the basis for discharge permit
limits for waters with a hardness of less than 20 mg/l (as
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¢cacC0,), the limits for metals &re will be based on a hardness
of 20 mg/l. If site-specific criteria are developed as the
basis for discharge permit limits, using the procedures given
in the Water Quality Standards Handbook (U.S. EPA, Dec. 1%983),
the limits so developed a2re may be used as_permit limits in-
stead of geld Beek the levels in department circular WQB=-7

(iv) Remains the same.

(3) The board hereby adopts and incorporates herein by
reference the following:

(a) 9vsT4yHkNﬁ%*eﬂa&~Pfiqafy—Eréﬂkéﬂg—Wa%efwaega}a§ieﬁ57
4O-EFR—Part—I4i; i/ 86ed——whieh—sets—forth federal—drinking
water—standardet

" . Lo
. )T B BPA HaETsnaL Seeanf?*’ Brinling—WaterRegula
E*BHEG 49 ?EE}*?*E 43 ;7?’36!84 whieh—sete—forth—federat

the—tGeotdBooki—and—Update--Nunber—fwo- (541,87 —ef—theGeld
Book—which—setforth-waterguality levels fortoie—ordele~
terdous-substanees Department civeular WOB-7, entitled "Montana
Numerical Water Quality Standards” (1993 edition), _which
establishes limits for taoxic, carcinodenic, biocongcentrating,
and othey harmful parameters jin water; and

(d)y~-(e) Remain the same, but are relettered (b)-{(¢).
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5=301, MCA

16.20.619 B-2 CLASSIFICATION (1) Remains the same.

(2) No person may violate the following specific water
guality standards for waters classified B-2:

(a) Remains the same.

(k) Dissolved oxygen concentration must not be reduced
below 4~9—ﬂt%&tgEam5—per—&i%eE—@rem~ee%ebef~4r4ﬂﬁﬂﬁxﬂ¥ﬁ3&ne—%

the 1eve s given in departme circular W

(c)=(g) Remain the same.

(h) (i) Concentrations of garcipodgenic, bioconcentrating,
toxic or deletericus—substanees harmful parameters which would
remain in the water after conventional water treatment may not
exceed the maximum eentaminant levels set forth in £heU-5—EPA
Hotionat Primary Drinking-—Water-Regutatiens—(46—CPR Part—i4i-

artme circ

(ii} Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may nhot cause
receiving water concentrations to exceed Geid-Beek the maximum
levels specified_jn department circujar WOB-7 when stream flows
equal or exceed the design flows specified in ARM 16.20.631(4).

(iii) When Geld-Beek levels in department gjircular WOB-7
are used as the basis for discharge permit limits for waters
with a hardness of less than 20 mg/l (as CaC0,), the limits for
metals are will be based on a hardness of 20 mg/l. If site-
specific criteria are developed as the basis for discharge
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permit limits, using the procedures given in the Water Quality
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel-
oped are may be used as permit limits instead of celd—Beek the
levels in department circular WOB-7.

(Iv) “Remains the same.

(3) The board hereby adopts and incorporates herein by
reference the following:

(a) B=5-—EPA-NatienalPrimary Drinking-Weter Regulations,

terieus-subgstanees De n ireula -7, entjtled "Mont

Numerical Wate ald tan " 1993 editio which
establishes limits fo ic ino ic ioconce ati
and other ha ul amet in water; and

(d)~(e)} Remalin the same, but are relettered (b)-(c).
AUTH: 75=5-201, 75-5=301, MCA; IMPF: 75-5-301, MCA

16.20.62 ~3.C IFICATIO (1) Remains the same.

(2) No person may violate the following specific water
quality standards for waters clasgified B-3:

{(a} Remains the same.

(b) Dissolved oxygen concentration must not be reduced
below $-—0-mitligrams—pes—Liter the levels specgified in depart-
ment, circular WOB-7.

(c)-(g) Remain the same.

(h) (i) Concentrations of carginogenjc, biogoncentrating,
toxic, or detreteriecus-substanees other harmful parameters which

would remain in the water after conventional water treatment
may not exceed the max1mum een%am&nan% levels set forth in the

exeeced-Cold—Beoik—tevels department circular WOR-7.

(ii) Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentratlons to exceed €oldBeek the maximup
levels specified in department circular WQ§~7 when stream flows
equal or exceed the design flows specified in ARM 16.20.631(4).

(iii) When Geld—Beek levels gontained in department
circular WQB-7 are used as the bhasis for discharge permit
limits for waters with a hardness of less than 20 mg/l (as
CaCo0,), the limits for metals awve will be based on a hardness
of 20 mg/l. If site-specific criteria are developed as the
basis for discharge permit limits, using the procedures given
in the Water Quality Standards Handbock (U.S. EPA, Dec. 1983),
the limits so developed are may be used as peyrmit limits
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instead of Getd—Beek the levels specified in department
circular WOB-7.

{iv) Remains the same,

(3) The board hereby adopts and incorporates herein by
reference the following:

(a) UTsT-EPA—Naﬁtenaa—PréaﬁeyubE%akéaq—ﬂaﬁer—&ega%aﬁéeﬁsT

terious—substances De tment cir r WOB=7, enti "Montana
Numerigal Water uali tan ds" 199 edjtion ich
establishes limits for toxic, carginogenic, bioconcentrating,
and other harmful papameters in water; and

(d)~(e) Remain the same, but are relettered (b)-(c).
AUTH: 15-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA

16.20.62 crl C SIFT ON (1) Remains the same.

(2) No person may violate the following specific water
quality standards for waters classified C-1:

(a) Remains the same.

(b) Dissolved oxygen concentratlon must not be reduced
below F—o—mitligrams—per—titer A4 iven in department
girgylar WOB-7.

(c)-(g) Remain the same.

(h) (1) Concentrations of garcjinodenjc, bioconceptrating,
toxic, or deleterioussubstanees harmful parameters may not
exceed levels which render the waters harmful, detrimental or

injurious te public health. Concentrations of toxic er
deleterious—oubstanees parameters also may not exceed Geld-Beek
the levels spegified in department circular WOB-7

(ii) Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentrations to exceed Geid-Beelk the maximum
levels specified in department cireular WQB-7 when stream flows
equal or exceed the design flows specified in ARM 16.20.631(4).

(iii) When &eld-Beek levels jin department ¢jrcular WQB-7
are used as the basis for discharge permit limits for waters
with a hardness of less than 20 mg/l (as CacCoO,), the limits for
metals are will be based on a hardness of 20 mg/l. If site-
specific criteria are developed as the bhasis for discharge
permit limits, using the procedures given in the Water Quality
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel-
cped are may be used as mit limits instead of Geild-—Beek the
levels in department circular WQB-7.

(iv) Remains the same.

(3) The board hereby adopts and incorporates hereim by
reference the following:

(a) Qualtity eriteria—ferHHaker 1986—(FRA 4404586003+
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Numeric Wate uali a " 993 jtio which
= i ohe =k - 5 s -
and other harmful payameters in water; and
{(b)-(c) Remain the same.
AUTH: 75=-5=201, 715=5-301, MCA; IMP: 75-5-301, MCA
16.20.622 C=-2 CLASSIFICATION (1) Remains the same.

(2) No person may violate the followlng specific water
quality standards for waters classified C-2:

(a)-(g) Remain the same.

(h) (i) Concentrations of garxcinogenic, bioconcentrating,
toxic, or deleterious—substanees harpful parameters may not
exceed levels which render the waters harmful, detrimental or
injurious to public health. Concentrations of toxic er
deleterious-gubstances parameters also may not exceed Seld-Beok
the levels gpegified jn department cjircular WOB-7.

(ii) Dischargers issued permits under ARM Title 16, chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentratlons to exceed Ge%é—aeek the maximum
levels speci tme 7 when stream flows
equal or exceed the deslgn flows specxfled in ARM 16.20.631(4).

(iii) When Geld—Beelk levels in department circular WOB-7
are used as the basis for discharge permit limits for waters
with a hardness of less than 20 mg/l (as CacQ,), the limits for
metals are will be based on a hardness of 20 mg/l. If site-
specific criteria are developed as the basis for discharge
permit limits, using the procedures given in the Water Quality
Standards Handbook (U.S. EPA, Dec. 1983), the limits so devel-
oped a&re may be used as gg;mi limits instead of Geld~Beeok the
levels specified in department circular WQOB~7

(iv) Remains the same.

(3) The board hereby adopts and incorporates herein by
reference the following:

(a) @ualtity—eriteria—£for-Water—3586—(EPA-440/5-86—001
theJgetd—Besokll) and-Update—Number—Pwo—{5/1/87)--of—the—Gold

: : 13 ) Lo g A iel

ferious-substanees a t ci ar WOB-7, entjtled " tana
Numeric Water i <] rds" 993 ditio which
estapblishes limits for toxi carci eni ioconcentratin
and other harmful parameters in water; and

{b)~(c) Remain the same.
AUTH: 175-5-20]1, 75-5=-30], MCA; IMP: 75-5-301, MCA

16.20.623 1 CLASSIFICATION (1) Remains the sanme.

(2) No person may vieolate the following specific water
guality standards for waters classified I:

(a)=-(q) Remain the same.

(h)(l) No dlschargas of toxic, er—deleterious—substanees
carcinogenic, or harmful parameters may commence or continue

which lower or are likely to-lower the overall water quality of
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these waters.

(ii} Remains the same.

(iii) Beneficial uses are considered supported when the
concentratlons of toxic, er-deleterieus—substanees garcinogen-

..or harmful parameters in these waters do not exceed Geld
Beek the levels specifed in department circylar WOB-7 when
stream flows equal or exceed the flows specified in ARM
16.20.631(4) or, alternatively, for aquatic life when the con-
centrations do not exceed site-specific c¢riteria developed
using the procedures given in the Water Quality Standards Hand-
book (U.S. EPA, Dec. 1983).

(iv) Limits for toxic, er—deleterious—substanees
carcinpogeni¢, or harmful parameters in new discharge permits
issued pursuant to the MPDES rules (ARM Title 16, chapter 20,
subchapter 9) are the larger of either Geld—Beek the levels
specified in department ciycular WOB-7 or one-half of the mean
in-stream con¢entrations immediately upstream of the discharge
point.

(3) The board hereby adopts and incorporates herein by
reference the following:

(a) Quality Eriteria for Water 19586 (EPA4404/5-86+061+

aEe—Humber Pwe—(5/,3/87—eof—the Gold
Beek——wh&eh—se%—@e*%h—watef—qaa&&%yhleve%s—fef—%e**e—er*de&ea
ee**eas»sabs%aﬁees Depa ;;m nt gircular 95-7, eutltlgd "Montana

Numerica Wate ualit ta ds" b8 edition), whigh
establishes limj or. toxj a nogeni c biocon entratln
and other harmful ameters in water; and

. (b)=(e) Remain the same,,
AUTH: 75=5-201, 15=5=301, MCA; IMP: 75-5=301, MCA

6,20.6 ¢c~3 C . (1) Remains the same.

(2) No person may violate the following specific water
quality standards for waters classified C-3:

(a). Remains the same.

(b} Dissolved oxygen concentration must not be reduced
below S-—o—milligrams—per—iiter the levels specified in re-
ment circular WQOB-7

(c)={g) Remain the same,

(h) (1} Cconcentrations of garcjinogepic ioconcentratin
toxic, or deleterious-substanees Darmful parameters which would
remain in the water after conventional water treatment may not
exceed the maxlmum eentaminant levels set forth in the-Natienat

H&Eﬂﬂﬁﬁﬂd—Gﬁ%ﬂmBe9*—*&¥e§9 nggmegt clgcglgr ng

(1i) Dischargers issued permits under ARM Title 16 chap-
ter 20, subchapter 9, shall conform with ARM Title 16, chapter
20, subchapter 7, the nondegradation rules, and may not cause
receiving water concentrations to exceed Seld—Beek the maximum
levels specified ip de tment cij ar WOB~7 when stream flows
equal or exceed the design flows specified in ARM 16.20.631(4).

(iii) When &e3d—Beek levels in department circular WOB=7
are used as the basis for discharge~permit limits for waters
with a hardness of less than 20 mg/l (as CacC0,), the limits for

ra
[¥]
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metals are will be based on a hardness of 20 mg/l. If site-
specific criteria are developed as the basis for discharge-
permit limits, using the procedures given in the Water Quality
Standards Handbook (U.S. EPA, Dec. 1983), the limits so
developed are may be used as permit limits instead of Gold-Beek
the levels specified in department circular WOB-7

(iv) Remains the same.

(3) The board hereby adopts and incorporates kerein by
reference the following:

(a) B—5—EPAi-Natienal-Primary Deinking-Water Regulations

i : iming

water—standardas

B—guaiity Criteria—for-Water—31556-{EPA—440/5-86-001
%he—ﬂGe&é—Beekﬂ+—eﬂd—upéate_ﬂambef—4wew+5+&+64+~e£—ehe—€e4d
terious-substanees t. t circu WQB=7, entitled "Montana

Nu ica Wate it tandards® 3 edjtio which
establighes limit or toxj ino ic., biocongentrating,
and other harmfu e s in w ; and

(c)=(d) Remain the same, but are relettered (b)-(c¢).
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA

16.20.641 BAQIQLOGIQAL GRITERIA (1) No person may cause
radloactlve materials in surface waters to exceed the levels
specified_in a ent ¢ W B-7

(2) The board hereby adopts and incorporates herein by
reference Yr5—EPANationalDrimanyPrinlcingWater-Regulationsy
7 depa n ircular WQB=-7, entitled
"Montana Numerical W ity St ards" 3 itj
which sets—ferth-federal-drninking establishes limits for toxic
carcinogenic, bioconcentrating, a ther ha ul parapeters in
water standards. Copies of Ehis-—material the gcircular may be
‘obtained from the Water Quality Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capiteol Station,
Helena, Montana 59620.

AUTH: 75-5-201, 75-5=30}1, MCA; IMP: 75-5~301, MCA

4, The board is proposing these amendments to the rules
in order to update the water quality standards in order to
bring them into compliance with federal requirements (thereby
ensuring the state is the primary enforcer of water quality
standards within Montanma), make them more understandable, and
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coordinate them with the proposed changes in the nondegration
rules.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Board of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than December 22, 1993,

6. W.D. Hutchison has been designated to preside over
and conduct the hearing.

RAYMOND W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCEB

BY: ,/.éf‘xé e
ROBERT J. ROBINSON, Ditector
Department of Health and
Environmental Sciences

Certified to the Secretary of State November 15, 1993.

DHES Counsel

%]
s
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BEFORE THE QFFICE OF THE WORKERS' COMPENSATION JUDGE
OF THE STATE OF MONTANA

In the matter of

the amendment, repeal
and adoption of
procedural rules.

NOTICE OF PROPOSED
AMENDMENT OF RULES

ARM 24.5.301, 24.5.302,
24.5.303, 24.5.308, 24.5.309,
24.5.310, 24.5.311, 24.5.316
24.5.317, 24.5.318, 24.5.326,
24.5.334, 24,5.343, and
24.5,.344, REPEAL OF RULE ARM
24.5.304 and PROPOSED
ADOPTION OF NEW RULE I. NO
PUBLIC HEARING CONTEMPLATED.

— e e

TO: All Interested Persons.

1. on January 10, 1994, the Office of the Workers’
Compensation Judge proposes to amend, repeal and adopt new
procedural rules of the Court.

2. The proposed rules to be amended provide as follows:

24.5.30] PETITION FOR TRIAL (1) (a) through (e) Same.

(f) a statement that the petitioner has freely exchanged
all available pertinent medical records with the
respondent pursuant to ARM 24.5.317 and will continue to do so;

(mg) a list of indiwviduatle—whe—are petitioner’s potential
w1tnesses——ﬁerﬂﬂnrfe%é%&eﬁer and a shert summary of the gubject
ma tic infermationknown—by—each
; i‘ : e

(#h) Language remains the same.

(#1i) Language remains the same.

native s misgible.
(23) There is no filing fee. Petitions and all other
materials are to be filed with the Clerk of Court at
Last—Chanee—Guteh 1625 11th Avenue, P.O. Box 537, Helena,

Montana 59624-0537. The party should file an original and five
copies of the petition and should indicate the names and
addresses of all adverse parties to be served. The—eilerk—wild
issue—a receiptfor-cach-dooument—filed- Failure to comply with
subsections (1) and (23) of this rule will result in the
document being returned to the petitioner.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

4.5.302 RESPONSE TO P [o) (1) Within &werey 20 days

after the service of a petition, am—answer response shall be
served upon the petitioner and filed with the court by the
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defendant respondent. whieh The response shall include the
following information:

(a) a short, plain statement of the defendantls respon-
dent’s contentions;

(b) a statement of those facts which respondent believes to
be upcont ed ;

(bg) a list of imdividuals—whe—are respondent’s potential
w1tnesses fef—%he—deéeﬂéane and a sher% summary of the subject
att ei nti ted test] infermation kRewn—by-ecach

’
(ed) a list of written documents relating to the ¢laim which
may be introduced as evidence by the defendant respondent+ : and
{e) a statement that the respondent has exchanged all
available pertinent medical records with the petitioner pursuant
£o ARM 24.5.317 and will continue to do so.
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

24,.5.303 SERVICE AND COMPUTATION OF TIME (1) The court
will serve the furnished copies of the petition upon adverse
parties and others, as designatad in the petitioner’s instruc-
tions, by mailing them at Helena, Montana, with first class
postage prepaid If the pespondent uniess—the-petitiener-or
éefeﬂdaﬁé is an_unrepresented claimant pr anyone other than an

insurer, then iwn-whieh—event the petition shall wiil be mailed
te—such—elaimant by certified mail with return receipt request-
ad. Whgre‘sngv1ce is made by certified mail Aand a signed return
receipt is not received by the court within 14 de daxs4_;hg“_ t
may order the petitioner to segvg the getlrlon in_accerdance
with Rule 4(B) M. R. Civ. P. The petitioner is responsible for
providing correct names and addresses of all parties to be
served.

(2) Sanme.

(3) Whenever a party has the right or is required to do
some act within a prescribed period of time after the service of
a notice or other paper upon hkim the party and the notice or
paper is served by mail, #&hree 3 days shall be added to the
prescribed period.

"(4) In computing the tjime for any response as provided for
in these rules, weekends and heolidays shall be included.
deadline falls on a weekend or holiday the deadline iz the next
work day.

(45) Language remalns the same.

be——%ypewr&%%eﬁ~+n+—%eq&b&y——pftﬂ%eé——en—fﬂ@ﬁaa~aﬂda4ﬁur4ﬁaﬂ%mby

(6) and (a) Same.

(b) If the original document is not received within thzree
3 days of receipt of the fax, the fax is stricken from the
record as if never filed.

(c) Same.

(7) Every pleading, motion, or other paper of a party
represented by an attorney shall be signed by at least one
attorney of record in his/her individual name, whose address
shall be stated. A party who is not represented by an attorney
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shall sign Ris the pleading, motion, or other paper and state
his/her address. Except when otherwise specifically provided by
rule or statute, pleadings need not be verified or accompanied
by affidavit. The signature of an attorney or party constitutes
a certificate by-him that he the attorney has read the pleading,
motion, or other paper; that to the best of his/her knowledge,
information, and belief formed after reasonable inquiry it is
well grounded in fact and is warranted by existing law or good
faith argument for the extension, modification, or reversal of
existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation. If a pleading,
motion, or other paper is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the
attention of the pleader or movant. If a pleading, motion, or
other paper is signed in violation of this rule, the court, upon
motion or upcon its own initiative, shall impose upon the person
who signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the other party
or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion, or other paper,
including a reasonable attorney fee.

AUTH: Sec. 2-4=-201, MCA IMP: Sec. 2~4-~201, 39-71-2901, MCA

24.5.308 JOINING THIRD PARTIES (1) A party may-motiehr—that
. : eired—i ; 4

joinder o arties sha be governed by the consi ationg
set forth in Rules 19, 20 and of t M. R, Civ.

(2) Unless otherwise permi der of the court
motion to join a third party may m be made at—any—time—ap—to
26—days—prier—teo—&rials w;th;n 30 days of the filing of the
The motion shall be filed and served on all parties
and the proposed third party aprd—filed—with-the —eeourt. Any
party and the proposed third party fe—the-dispuwée shall have 10
days from the date of service to file objections to the motion

. The court may, for good cause shown, grant joinder
on_such terms and conditions as_are necessary to protect the
interests of the existing parties, includi the interest o

ee emed

(3) If the joinder of a third party results in the trial
being vacated and good cause is shown, the court may order that
the insurance company en alleqed to be at risk at the time of
the accident a&&eqeé—by—ehe~e&a*manE—%e—be—*espeﬂs*b%e~§a§—h¢s
é&eabi%*!yh~ to pay benefits pending the <trial. That Such
insurer has a right to seek indemnity from the responsible
insurer if it is later determined that it was not responsible.
AUTH: Sec¢. 2~-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA
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.5.309 INTERV ION (1) Intervention in a_pending
roceedin hal e qov b consjiderations sef forth in
Rule agr. s ba! £t R, Civ.

r(2) Apyeﬂe—may—meweweeaéntefveﬂe—aﬁéquxxémka—paf%y—éﬂ
a—matber—that—is—set—for —trial pefere the-—couré—The—party
. : ; : i n + N ) i .

nless erwjse permitte de f court, a _motion_to
intervene mus e filed withi s of the filing Qf the
petition. The motion shall state the grounds upon which
intervention is sought. o the tio ti ief
and any affidavits shall be sg;veg upon all ga;tigs. Any party

to the dispute shall have €en 10 days following service to file
an answering brief. The court, in its discretion, will determine
whether or not to allow lnterventlon.

£ intervention res s t trial bej vacated and
good cause is sheown, the court may order that the insurance
lleged to be at rigk at the ti the accident to pay

benefits vending the tyial. Such insurer has a right to seek
indemnity from the respeonsible insurev if it is later determined
that it was not responsible.

AUTH: Sec. 2-4-2Ci, MCA IMP: Sec. 2-4-201, 39-71-2501, MCA

LY {1} through
(3) (i) Sanme.
(4) Upon recelipt of a petition regarding a dispute and

meeting the requirements of these rules, the court will issue a
scheduling order fixing deadlines fgr discovery, the filing of
pretrial motions, preparation of pretrial order, and other
pretrial matters  setting the date of the final pretrial
conference, and setting a trial in—th }

e—area-where—the-—aceident
eceuryed—and—ir - the—phace—desigrated—in-subseetion—(3r—of—this
rute—and at a tine that will allow sixey 75 days notice to be
given of the trial. The court may, for good cause, heold a trial
over to the next reqular trial date imn-er—for—the—area.

the—eeurtof—an-ipdividual—ease—basior
AUTH: Sec. 2-4-201, MCA IMP: Sec., 2-4-201, 3%9-71-2901, MCA

24.5.311 EMERGENCY TRIALS (1) Trials may be held by the
court upon less than sixey 15 days notice when good cause is
shown. Such trials shall be termed "emergency trials", Facts
constituting the emergency must be set forth in the petition in
sufficient detail for the court to determine whether an actual
emergency exists. The court, on its own motion, may set a trial
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as an emergency trial. When an emergency trial is ordered, the
court shall give reasonable notice of the time and place for a
pretrial conference and for the trial.

AUTH: Sec. 2-4-201, MCA IMP: Sec., 2-4-201, 39-71-2901, MCA

4. QTIO (1) Wheﬂ—a—gebé%%eﬂ—éer—eféa&—hes—beeﬁ
£ited—a Unless ferent ified jn sSe rules
the time for filjing any motion to amend a pleading, to dismiss,
to quash, er for ether summary ruling otec-

tive or der, in l;m;ng, ; for othex reljef shall be fixed by the
filted—inweiting-on—or

{(2) When an appeal is taken from a_ fipal order of the
department of labor and industryis—final-erdes—pupsuant—te—ARM
245350, unless a3 different time js fixed by order of the court
any motion related to the appeal must be filed and served prior
to the date for submission of briefs.

(23) ver ot i sha be in writin nd o) nie
i34 : i ile a
supportlng brief. brj be accompanied b opriate

gpg;;; neg gocumgntnge* _gg affldaVltg_

An adverse party shall f answ

accompanied by appropriate documengg and gf:idgv;ts, within hawve
10 days, feilewing sesviee-of -themotien within whieh-teo—filean

A ing
e he—motieon—has—merd A
reply-brief-—may Be—filed—no—later—than five-daye—from-the-date
of-serviee—of-the-anower-eof—the—adverse-party——bnltess—otherwisce
3 3 ] 11 ) A 3 :
metdons- Within 5 days thereafter the moving party may_file a
reply brief. The filing deadlines set ipn this_rule may be
changed by g;der of the court.
Fajlu to ile ie may su 'ect the motion to
s ruling. aj e of the movin to f£i a brief
ith e motion 1 d e s th t _the motio
without merit. Fajlur e vers rty to timely file an
answer brief may be deemed an admission that the motion is well
taken. Rgplz,brlefs are obtional and fajlure to file a reply
I wi no ect e motion to summar ulln
th ise or ed, oral nt will not he
ge;mit;eg, gnlg s oral argument is ogggzed, r unless the time
;s enlarged by the court, the motion is dgemed submitted at the
g;;gt;on of any of ; e pg;; gpl time ;;mlts. If oral
ed ti W eemed s itted a the
cloge o; argument un;ess the court ordgrs additional briefs,
MMEMLMM_LMMt
or e fi
(35) An application fo; an extension of time for filing
briefs or affidavits shall be made in writing bhut may be filed
by fax. em—a-metien A _A_Muz.m may be granted
by the court apeﬁ—e*a&—epp&tea%*eﬁ wlthout notlce to the adverse
party upon_ the licant ten certification that an
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attempt hag been made to contact the adverse party. However —v
Whenever sueh an ex parte extension has been granted, the moving
party shall immediately advise the adverse party of the new due
date. Except under extraordinary circumstances, extensions of
more than 10 days from the original due date shall not be
granted.
{(4#7) Nothing in this rule shall be construed to preclude
the filing or presentatlon of motions or objegtiong related to
v1 entiar: ot er matters arising ; trial. ef diceovery-or

rﬁ%thge~—wh&eh—arewqeverﬂe&—by—ARH—e4TSTaa§——§athefwﬁhaa—%h&a

Motions regarding digscovery, p:gce ure QQ milar
pretria l issues way be presented  informally by te gphone
con:g;encg ¢all. The moving party shall arrange the call and

or tne Qgrt;c;gatlog of all parties. The gouxrt may desjgnate
hea examlner t e51de and decide the motion. The gourt
ma ru ire h the met be esented
in gxgglng gnd briefed. Any oral order shall thereafter be
confirmed by written order.
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4=-201, 39=71-2901, MCA

I, RE DS (1) Prior to any scheduled trial
.nimnl_n_:w the sch ing or gther order of the
cougt, the partles shall exchange all medical records i their
records of professional consultants who_ have not examlngg the
;gimggt and who will not be witnesses at trial or whose records
party does not intend to offer ipto evidence. based—upeon
e*am&na%&ea—e%—%he—e%aémah%v Failure to exchange any medical
record-—whether—er—neot—based-enan-exanination by the exchange
deadline shall preclude its use at trial, except by gtipulation
of the pgrt;es or for good cause as—ee%~£arthw&n—eabsee%&eﬁ—+++
(2) Any party who intends to obiect to the authenticity or
genuineness of any medical record, or to its admissibility
pursuant to Rule 803(6) Mont, R. Evid,., shall make such obijec-
tiong in writjgg, identifvying each medical record to which an
ob]ec;;on is made apd the particulayr obijections to the record.
The sh be serv upon t adver ty within 5§
busin days after the deadline r the final exchange of
medica rec s, or within such er t‘ e ix the schedul-
i order of the court object to a medical
record the manner and within t e tlm cifjed by this ryle
sha b eened a waiver of o c 'on (] e record on
droundg of authentjcity or hearsay and shall operate as_an
admission he party that the yvecord is authentic and admissi-
ble rsuant to Rule 803(6) Mont. R, Evid, Where a time
cbijectjon under this rule _is v t arty offering a
medical record to which the objection is made shall comply with
visions of the Mont. R. Evid. relating to foundation and
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h ay. However, this rule s 1 have t Y-} effect as a
reguest for admigsion under Rule 36 M. R, Civ. P., and a party
who e ter suc sful offer e ica eco at trial
to th ourt for a rde equiring the objec
party to pay reasonable expenses incurred in authenticating the
record and/or est ishing its admissibjlity undep Rule 803(6
Mont. R. Evid., including reasonable attorney’s fees. The court
h award s sonable enses unless it finds that there
was a_gdgood and gubstantia] reason for the obijection. 3

{3) &W—m&e?%eﬂm%ﬁy———k : i 2R = '
eQther objections, such as relevance and materiality, are not
subject to subsection (2) preserved—ahd-may—be raised as—in-any

24.5.318 PRETRIAL CONFERENCE AND OR (1) A final pre-
trial conference shall precede every trial unless otherwise
ordered by the court.

(2) Same.

(3) In the discretion of the court in appropriate cir-
cumstances, a pretrial conference may be conducted by a tele~
phone conference call.

. ; . s . fe s A
wiil—rely—en—the tnformation theluded-in-the EEE?E*S" for E??ak

(4) At the time of the pretrjal conference the parties
shall esent a_fina retrial order in the form ovided in

subgection (5). In the event of a digpute as to the contept of
the fina etri or e dj te s e presented at the

pretrial cgonference for resolution.

a—pretrial-order—whichreeites—theaetions-tokemrat-thepretrial
cenferenee~———These The pretrial order must be signed by all

parties
and shall set forth
the following:
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(a) a statement of jurisdiction pursuant to the appropriate
statutes—and—rules;

(b) a.list of all pending motions made-by—any—party—if

! I

(c) any uncontested facts;

(d) any stipulations between the parties;

(e) a statement of the issues to be determined by the
court;

(f) the petitioner’s and defendantis regpondent’s conten-
tions;

(g) 4dentificatien a list of all exhibits to be offered by
a each party, including the grounds of any obijections an adverse
party may have to the admission of particular exhibits: -
Exhébiﬁsfwhéeh—afefe%épa%ate&—iﬂte—ev*éeﬁeeTmsha&&wbe—a%%eehed

(h) the identity of all witnesses who may be called,
including the name, address, and occupation of each witness, and
the subject watter of the testimony each witness will be called
to give;

{iy—pre&piai—discovery—degired, —e-g——depositiens—and
interrogateries—and

{i)  anv unusual legal or evidentiary issues: and

(j) the estimated length of trial.

(6) Upon approval by the court the pretrjal order shall

sypersede all othe leadings n shall vern the trial
proceedings. Amendments to the pretrial order shall be allowed

by either stipulation of the parties or leave of court for good
cause shown.

(7) All exhibits which will be offered at trial shall be
numbered consecutively using numbers and shall be provided to
the court at the time of the pretrial conference.

(8)__Upon request an earlier wreliminary pretri:l conference
may be scheduled and held to address apy discovery or other
issyes encountered by the partijes.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

24.5.326 FAT E _To DISCOV. ~—SANCTIONS (1) If a
party fails to respond to discovery pursuant to these rules, or
makes evasive or incomplete responses to discovery, or objects
to discovery, the party seeking discovery may move for an order
compelling responses. d3-4 i i

inr-metions—to—ecompel—diceeveryr With respect to a motion to
compel discovery, the court may impoese such sanctions as it
deems appropriate, including, but not limited to, awarding the
prevailing party attorney fees and reasocnable expenses incurred
in obtaining the order or in opposing the motion. 1f the party
shall fail to make discovery following issuance of an order
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compelling responses, the court may order such sanctions as it
deems required and just under the circumstances.
AUTH: Sec. 2~4~201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

4.5.33 EM. CON (o] (1) In its discretion, the
court may, either on its own motion or upen reguest of any
party, order a settlement conference at any time before decision
in any case pending before the court. Such settlement confer-
ence will normally be conducted by the—persen—who—will—hear—the
ease—and eari mi a ed e ¢ t_ o if the
ga;tigg gg;ee, by an outsjde medjator. _In the event an outside

t. the ie al are a the expense of

i:; ng ;ng mediator. The conference may be either in person or
by conference telephone call at a time and place az the court
may direct. The—purpeose—eof—the—settlenment—eonference—in—teo

4erséee—peﬁdéng—befefe—%he—eear%T he a jrec t_the
person with ultimate sgettlement authority for each party be
present at the conference.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

4.5.343 AT Y FEE (1) through (2)(a) Same.

(i) a verified copy of his the attorney fee agreement with
the claimant,

(ii) and (iii) same.

(iv) the attorney’s claim concerning his/her hourly fee.

(b) Within 20 days, {Following the filing of a claim for
costs and attorney fees, any party to the dispute may file an
objection to the reasonableness of the claimed costs and fees,
specifically identifying the objectionable portions of the claim
and stating the reasons for the objection. General allegations
to the effect that the award is unreasonable shall not be
sufficient,

(c) through (e) Same.
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39=-71-2901, MCA

24.5.344 PETITION FOR NEW TRIAL AND/OR REQUEST FOR AMENDMENT
To DINGS O ACT AND CONCLU. NS O W (1) through (3)
Same.

(4) 1If a new trial is granted, the matter will be scheduled
for trial pursuant to ARM 24.5.310. As determined b e court
the matter wiid may be decided determined—by based on the
testimony taken at the initjal trial and at the new trial, or by
a_de novo trial, After the new trial, the court will issue an
order or findings of fact and conclusions of law and judgment
setting forth the court’s determination of the disputed issues.
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

3. The proposed new rule follows:
RU i FO OF PAP £ D ¥ G 1 All
documents f’ ed wi h the court shal e typewritten or legibl
rinted on x 1 umbered, unli aper.
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n o e _att e i n s i a
petitioner or a respondent together with telephone number and a
complete mailin ddr S the u r left hand
corner, of the first padge of any pleading filed with the court.

do S s 1 o tanda 1it o ue
un ed cid-free rec e d minimum of 25%
cotton fiber conte inj of 50 ecycled content, of
which 10% shall be post-cohsumey waste.

(4) 11 cuments filed wi the court shall be single
spaced with double spacing between paradraphs and printed on one
side only.

(5) At the bottom of the second and all subsegquent pages
the title of the pleading and the page number must appear as a
footer.

(6) Lines 1 through 7 of the right one-half of page 1 shall
be left blank for the use of the clerk,

{7)_Nonconforming papers may not be filed without leave of
the court or in_the case of an unrepresented claimant,

AUTH: Sec. 2-4=-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCAa

4. The rule as proposed to be repealed follows:

24.5.304 ALTERNATIVE PLEADING can be found on page 24-167
of the Administrative Rules.
AUTH: Sec. 2-4-201, MCA IMP: Sec., 2-4-201, 39-71-290L, MCA

5. The rationale for amending these rules is to place
emphasis on the application of the Rules of Evidence; to c¢learly
set forth deadlines; to expand the time between the filing of a
petition and trial, which will enable the parties to complete
discovery prior to a trial; to give the court sufficient time to
rule on pretrial motions; to veference the application of the
M.R. Civ., P in circumstances regarding joinder and intervention
and to specifically address procedures which must be followed in
trial preparation. The proposed new rule sets forth the format
and requirements for pleadings and other documents which are
filed in the court. The repeal of ARM 24.5.304 is a simpli-
fication, as the information in the rule is transferred to the
rule regarding petitions. These changes were discussed and a
consensus of the court’s rules committee was obtained at the
annual review. The terminology is changed in the court captions
with the identification of claimant and insurer being deleted
and reference made to petitioner and respondent. The rules are
written as gender neutral.

6. Interested parties may submit their data, views or
arguments concerning these changes in writing to Workers’
Compensation Court, 1625 Eleventh Avenue, P.O. Box %37, Helena,
MT 59601-0537 on or before December 22, 1993.

7. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written regquest
for a hearing and submit this request along with any written
comments he has to the Workers’ Compensation Court, 1625
Eleventh Avenue, P.0. Box 537, Helena, MT 59601-0537, ho later
than December 22, 1993.
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8. If the agency receives requests for a public hearing on
the proposed rules from 25 persons or 10%, which ever is less,
of the persons who are directly affected by the proposed rules,
from the Administrative Code Committee of the legislature, or
from a governmental subdivision or agency, or from another
association not having less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis~
ter. Ten percent of those persons directly affected has been
determined to be more than twenty-five.

L Y

CLARICE BECK MIKE McCARTER
RULE REVIEWER JUDGE

’ /
CERTIFIED TO THE SECRETARY OF STATE: {/{/dgdﬂ'z&t /5\ /é Z5‘~ -
DA
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BEFORE THE DEFARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.12.3002
pertaining to determination
of eligibility for medicaid
disability aid

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.3002 PERTAINING
TO DETERMINATION OF
ELIGIBILITY FOR MEDICAID
DISABILITY AID

TO: All Interested Persons

1. On December 14, 1993, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rule 46.12.3002 pertaining to determina-
tion of eligibility for medicaid disability aid.

2. The rule as proposed to be amended provides as
follows:

46,12.3002 DETERMINATION QF ELIGIBILITY Subsections (1)
through (1) (a) remain the same.

(i) sodixey 90 days for applicants on the basis of disg~
ability; and

Subsections (1) (ii) through (1)(d)(ii) remain the same.

(2) denials or getg;minatjons of gigabilitg made by the U.

social security administration (SSA) w ccepted by the
ME_HHLG art _Wp_n__gf_ﬁ_bg.jgum_ggng;_mnﬁ_aus_m
ndji MWMMLL@ ental
secgrlty ]ncome (SSI) ash, geneflts. or is found ineligible for
S8 rea an
(Q) the 1ng1v;dgg; ngg gg;;ed Qotg to SSA :g; SSI and to
the d ent ha ot_mad ;sabglltx
detggm;ng;;gg within 90 Qggg f;gm the date of t jvidual’s
applicatjon for medicaid; or
(c} _the individual has applied for medicaid as_a non-cash
i al (-3 di i c jtijon different fro or in
addition to t considered SS i ki its det ipation:
or alleges mo t. 1 o ft most recent SSA
determi at on den 1n disapili t t dition has changed
or de ed at e i d eges
ew i dj sa ity whie eetg t d e-
ments of the §gc1a1 Sgcu;;tx Act, a Q has pnot ggp ;gg to SSA for
ti w re to
S an m =] t e 5 £t SS
determj jon i di ilj that his condition s changed
eters; te that ermj i s new
period of disapility which meets the durational yequirements of
he Social Security Act a s fed SSA £ e sjdera-
i or enj of it i 114 cigion_and S8 ed t
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e accor-
a a t sabj termina-—
t u t e t CO; [s] s
tment he

d an [+ a b efere CFR ar 6
I (1993). A copy of these federa]l regulations may be obtained
ro; [ ar t of Soci ehabili jon yvices, P.O.

4 .. Sande ale tan 9604~
4 d tmept s i di ili termination
upon the decision made by the gsocia} security agminiggggtigg the
edicaid licant i mited to appealing t cjision t rou 1
ecedures for h i n e epa t
e ion o dls jlity o ts oW a t und

st ed n subsecti fc dica d

Subsections (2) through (4)(e) remain the same in text but
will be renumbered (5) through (6) (e).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. §53-6~13], 53-6-132 and 33-6-133 MCA
3. The "General Relief Medical' program was repealed

(effective July 1, 1993) by passage of House Bill No. 427 during
the 1993 session of the Montana legislature. This program was
also known as the "State Medical" program in state-assumed
counties or '"county medical" program in counties that are not
state-assumed. The General Relief Medical programs did not
receive any federal funding.

The Department of Social & Rehabilitation Services also
administers the Montana Medicaid program. The federal govern-
ment pays approximately 72% of the funding for services provided
under the Montana medicaid program. Prior to July 1, 1993, it
was to the state’s advantage to provide quick determinations of
medicaid eligibility. This would enable the state to provide
medical services with federal funding under medicaid rather than
general relief medical. Thus, the department contracted with a
private company for determinations of disability in accordance
with federal rules.

The department spent approximately $175,000 during fiscal year
1993 for determinations of medicaid disability. It was believed
that these expenses would be less than the services that would
otherwige be paid out of the state and county funded general
relief programg. This incentive no longer exists now that the
legislature has eliminated the General Relief program.
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The vast majority of individuals applying for medicaid (based
upon a disability) are also applying for social security or
supplemental security income. Federal law (42 CFR 435,540)
requires the medicaid agency to use the same definition and
criteria for determining disability as that which is used by the
Social Security Administration. When the department originally
contracted for medicaid disability determinations, the Social
Security Administration (SSA) was routinely taking more than 90
days to reach an initial determination. (Federal law requires
medicaid determinations of disability to be made within 90
days.) Now, the initial determinations of disability by the
Social Security Administration are taking 60 days or less.
Thus, the gquicker response has negated one of the reasons for
the separate private contract.

The Omnibus Reconciliation Act (OBRA) of 1990 gave to the states
the option of making their own determinations of medicaid
disability rather than waiting for a determination by SSA.
These determinations are valid until S8S8A has reached a "finai®
determination of disability. (A final determination is not made
unti) after a hearing decision and Social Security Appeals Board
decision are rendered, if the claimant appeals the "initial"
determination.) The department, however, has decided not to
exercise independent authority to make disability determinations
as permitted by OBRA.

The legislative repeal of general relief and the quicker
disability determinations by SS5A has eliminated the need for a
separate contractor to work with the department in making
disability determinations independent of the initial determina-
tions made by SSA. Therefore, the department is changing its
procedures. The department will now await the decisions made by
SSA before making a decision on medicaid disability applica-
tions. Although this is an internal management procedure, and
not technically required to be adopted as a rule, the department
seeks to receive comments on this change.

The proposed amendment to ARM 46.12.3002 incorporates this
change in policy which began on July 1, 1993, i.e. the date
general relief medical was repealed. The department did not
previously have a rule explaining the internal process for
reviewing claims for medicaid based upon a disability. This
policy change will not apply to applications made prior to July
1st. This amended rule does not change the definition of a
disability. The department still follows the required federal
rules.

The proposed rule amendment also extends the period for which
the department has to make a disability determination. This is
being changed from 60 to 90 days to coincide with the require-
ments of federal law set forth at 42 CFR 435.911.
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The proposed rule amendment also makes several exceptions to the
general rule which will allow the department to await the
determinations made by S5A. These exceptions include situations
when SSA has not made their decision within 90 days, instances
where the applicant for medicaid has not applied for supplemen-
tal security income benefits, or situations where the applicant
has alleged that the disabling condition has changed or
deteriorated since S5A made its determination. These exceptions
are being adopted in order to follow the requirements of federal
law set forth at 42 CFR 435.541.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than December 22, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

/, é%ﬁ’ ) A k) b:;i

Rule Reviewer - Director, Social and Rehabiiita~
tion Services

certified to the Secretary of State November 15 , 1993,
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BEFORE THE PUBLIC EMPILOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the amendment )} NOTICE OF ADOPTION

of 2.43.302, 2.43.452 and ) OF RULES ADMINISTERING
2.43.453 to clarify return to } THE STATE’S RETIREMENT
work provisions of retirement ) INCENTIVE PROGRAM
incentive program )

TO: All Interested Persons.

1. Oon September 16, 1993, the Public Employees’
Retirement Board published notice of a public hearing on the
proposed amendment to rules concerning Montana’s retirement
incentive program in the Montana Administrative Register, Issue
number 17, starting at page 2057 and inclusive of page 2059.

2. On October 18, 1993 at 9%:00 am in the Board Meeting
Room of the Public Employees’ Retirement Division, 1712 Ninth
Avenue, Helena, Montana, a public hearing was held pursuant to
the August 26, 1993 notice. No oral testimony or written
comments were received at this hearing.

3. The following written comments were received by the
Board: ’

COMMENT: Amendment %o rule 2.43.302. Add the definition
for the term "same jurisdiction".

RESPONSE: "Same jurisdiction" is defined in statute (19-3-
908(6) MCA and it is inappropriate to adopt definitions by rule
which are found in statute.

COMMENT: Amendment to rule 2.43.452(2). Suggested the
term "employment" should be changed to "an employee'.

RESPONSE: Since "service" is the subject of the sentence,
"employment" rather than "an employee"” is correct.

COMMENT: Amendment to rule 2.43.452.(3). The reporting
requirements to collect statistical data to analyze the affects
of HB 517 will be unduly burdensome to a private employer.

RESPONSE: "Employer" is defined in retirement statutes as
"a governmental entity participating in a retirement system
enumerated in 19-2-302 on behalf of its eligible employees,"
(19-2-303(18) MCA). The data collection requirements are not
made of private employers.

COMMENT: The record keeping requirements appear to be
excessive and place an unfair burden on government agencies and
independent contractors. Agencies are unlikely to have detailed
information concerning independent contractors or thelr
employees wh~ have not worked for the reporting agency. This

Montana Adminiswative Register the)



will create significant record keeping requirements and many
agencies will not have sufficient resources to handle the

increased burden.

RESPONSE: The record keeping reguirements for employers are

similar to those already required by statute. The
information needed is only available from the agency
not significantly increase the record keeping burden,
information is of a one time nature and not ongoing.

is only required to report on contract employees when
services previously performed by the agency were not

additional
and should
since this
The agency
contracted
able to be

performed by the agency due to staff reductions caused by the
incentive. The agency may reguire this information be provided

by contractors as part of the contract.

4. The Board has amended the rules as proposed.

By: ) Jéi

Terry Teychrow, President
Public Employees’ Retirement Board

Dal Smilie,
Rule Reviewer

13
ChTef Legal Counsel

Certified to the Secretary of State on November g, 1993.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION
new rules establishing )
accreditation fees for annual )
continuation of authority; )
defining "money market funds" as )
they relate to investments by farm )
mutual insurers; the amendment )
to rules to remove limitations )
on the issuance of credit life and )
credit disability insurance to )
joint debtors; the amendment of a )
rule prohibiting discrimination in )
determining eligibility for )
personal automobile insurance; the )
repeal of a rule relating to wage )
assignments; and the repeal of )
rules relating to voluntary )
payroll deductions }

To: All Interested Persons.

On September 30, 1993, the state auditor and commissioner
of insurance of the state of Montana published notice of public
hearing with respect to the proposed adoption of new rules
establishing accreditation fees for annual continuation of
authority and defining "meney market funds" as they relate to
investments by farm mutual insurers; the proposed amendment of
rules to remove limitations on the issuance of credit life and
credit disability insurance to Jjoint debtors; the proposed
amendment of a rule prohibiting discrimination in determining
eligibility for personal automobile insurance; the proposed
repeal of a rule relating to wage assignments; and the proposed
repeal of rules relating to voluntary payrcll deductiens. The
notice was published at page 2163 of the 1993 Montana
Administrative Regisgter, issue number 18.

1. The agency has adopted the new rules I (6.6.4101) and
IT (6.6.4002) as proposed.

2. The agency has adopted the text of new rule I
(6.6,4101) as proposed, but has changed the catchphrase thereof
as follows (material stricken is interlined; new matter added is

underlined): 6.6.4101 CCREDITATION FEES

3. The agency has amended ARM 6,6.1101, 6.6.1103 and
6.6.3303 as proposed.

4. The agency has repealed ARM 6.14.101 and 6.14.201
through 6.14.208 as proposed.

5. A public hearing on the proposed rules, rule

amendments, and repeal of rules was held October 21, 1993,
Three interested persons attended the hearing, one of whom spoke
in support of proposed amendments to ARM 6.6,1101 and 6.6.1103.
Another person contended that the proposed amendment to ARM
6.6.3303 is not adequate to end the confusion which has been an
2493
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ongoing source of controversy within the automobile insurance
Mindustry. He offered some proposed rule revisions which he
later withdrew in favor of submitting a petition at a later date
to amend all of the rules in sub-chapter 33 of the insurance
department’s administrative rules, There were no other data,
views, or arguments submitted, either orally or in writing.

6. COMMENT: In contemplating how the catchphrase to ARM
6.6.4101 would appear in the Administrative Rules of Montana,
the agency felt that the catchphrase was too broad and did not
anticipate the possibility of future rules establishing fees or
fee schedules.

7. The agency, having thoroughly considered the
submissions received, adopts the rules, rule amendments ana
repeal of rules as proposed, but with the revised catchphrase
for ARM 6.6.4101.

State Auditor and
Commissioner of Insurance

Certified to the Secretary of State this 15th day of
November, 1993.
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BEFORE THE BOARD OF CLINICAL LABORATORY SCIENCE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adeption ) NOTICE OF ADQPTION OF NEW
of new rules pertaining to ) RULES PERTAINING TO CLINICAL
clinical laboratory science ) LABORATORY SCIENCE PRACTI-

) TIONERS

1. On September 16, 1993, the Beoard of Clinical
Laboratory Science Practitioners published a notice of
proposed adeption of rules pertaining to clinical laboratory
science practitioners, at page 2065, 1993 Montana
Administrative Register, issue number 17.

2. The Board has adopted new ruleg I (8.13.,101), II
(8.13.201), III (8.13.202) and IV (8.13.301) exactly as
proposed. The Board has adopted new rules V through VIII
(8.13,302 through 8.13.305) and IX (8.13.401) as proposed but
with the following changes:

"8.13.302 LICENSING BY RECIPROCITY (1) will remain the
same as proposed.

{a} The applicant must cause his original state,
territory or country of licensure to provide the bhoard with
official written verification of THE APPLICANT'S current
licensure on an official form; and

(b) will remain the same as proposed."

Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-201, 37-34-
305, MCA

"8.23.303 FEES (1) through (2)(d) will remain the same
as proposed.
(e) LICENSURE BY reciprocity fee 75.00

(£) will remain the same as proposed."
Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-201, MCA

"8.13,304 RENEWAL (1) All clinical laboratory science
practitionera' licenses will expire on May 1 of each year,
commencing in the year 1995. A renewal notice will be sent by
the board to each license holder to the lagt address in the
board's files NO TER T FEBR Y 1 QF E. Y . PFailure
to receive such notice shall not relieve the license holder of
his obligation to pay renewal fees in such a manner that they
are received by the department on or before the renewal date.
All licensees must submit the proper renewal fee and any other
forms or documents required by the board.

(2) will remain the same as proposed.

(3) i ;

datce—willi—be—considered—to—have-forfeited—the licenser IF A
LICENSE FEE IS R IVED BY THE DE T™ TER THE RENEWAL
DATE, THE LICENSEE PAY A LATE RENFWAL FEE. PERSON
FAILING TO RE A LICENSE WITHIN 45 DA OF THE EXPIRATION
DATE WILL BE CONSIDERED TO HAVE FORFEITED HIS QR HER LICENSE.

P
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Thereafter, the individual shall be treated as a new applicanc

for licensure, and shall be required to ccmply with all

statutes and rules relating to new applicants for a license."
Auth: Sec. 37-34-201, MCA: IMP, Sec. 37-34-305, MCA

"8.13.305 INT AND S FOR LICENSURE (1) will
remain the same as proposed.

(a) Applicants for a license as a clinical laboratory
scientist must have graduated from an accredited college or
university with a baccalaureate degree with at least 36
semester or 54 quarter hours in the physical and biological
sciences. The applicant must also have passed a genexalists
examinacion offered by e*&he?ﬂﬂ“yQﬁyrﬁﬂaeieﬁa%—eewﬁlfie&freﬁ

-xﬂieai—pafhe&ﬂgéses+ NA' ONA IFYIN D
FOR CLINICAL LAB TOR ENTIST

(b) Applicants for a license as a clinical laboratory
specialist must have graduated from an accredited college or
university with a baccalaureate degree with at least 36
semester or 54 quarter hours in the physical and biological
sciences. The applicant must also have passed a specialist
examination offered by either-ehe-MCA-(oational—eerncification
ageney—for-medival taberatery i

ﬁts%—ef—chewﬁsu—+ﬂmefieaﬁ—see%ety
A NATIONAI, CERTIFYING BODY FOR CLINICAL
LABORATCRY SPECIALISTS. The following are areas of clinical
laboratory science for which the board will grant a
specialist's license:

(i) through (vi) will remain the same as proposed.

(cy Applicants for a licemse as a clinical laboratory
technician must have graduated with an associate degree or
possess 60 semester or 30 quarter hours in a science-related
discipline, or completed a military medical laboratory
training program of at least 12 months in duration. The
applicant mst also have passed a technlclan examxnatlon
offered by

A_NATTONAL CERTIFYING BQDY FQR CLINTCA
LABORATORY SCIEN CIANS.
Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-303, MCA

"8.13.401 UNPROFESSIONAL CONDUCT For the purpose of
implementing the provisions of section 37-34-306, MCA, the
board defines "unprofessional conduct" as follows:

(1) and (2) will remain the same as proposed.

(3) having a clinical laboratory science or related
license denied FOR A REASON THAT WOULD BE A REASON FOR
DISCIPLINARY ACTTON AGAINST A LICENSEE IN THIS STATE, QR
suspended, revoked, placed on probation, or voluntarily
surrendered in another jurisdiction;

(4) through (13) will remain the same as proposed."

Auth: Sec. 37-34-201, MCA; IMP, Sec. 37-34-306, MCA
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3. The Board has thoroughly considered all comments and
testimeny received. Those comments and the Board's responses
follow: (Many of the comments received focus on perceived
problems that deal with the statutes get forth in Title 37,
Chapter 34, MCA. The Beoard has no authority to change the
statutes as set by the legislature. Statutory issues must be
addressed by the Legislature. Thus, those comments that
address statutory issues at the hearing are not addressed in
this adoption notice. Only the issues pertaining to the
proposed rules are addressed.)

COMMENT: Anne Weber, President of the Montana Society
for Medical Technology, appeared and commented on the rules,
both in writing and orally. Ms, Weber expressed concern over
the lack of procedures in the rules for specifics on the
grandfathering provision. Ms. Weber provided suggestions, in
writing, for procedures that could be enacted by rule.

Ms. Weber also made suggestions for changes in style to
new rules V(1) (a) Licensing by Reciprocity, and VII(3)
Renewal.

RESPONSE: The Board believes that proposed new rule IV
adequately addresses the application process, and has
developed a form requiring verification of employment for
individuals seeking licensure under the grandfathering
provision of section 37-34-304(1), MCA. Thus, the Board is
adopting new rule IV as originally proposed.

COMMENT: Ms. Weber suggested defining "level of
practice" more clearly to determine which type of license will
be igsued to an individual seeking licensure.

RESPONSE: The Board finds that the level of practice is
adequately defined in the gtatute under the definitions of
clinical laboratory scientist, c¢linical laboratory specialist,
and clinical laboratory technician, found at section 37-34-
103(4), (5) & {(6), MCA. Ms. Weber's suggestion that an
individual must perform high complexity testing in order to
qualify for licensure as a clinical laboratory scientist or
specialist contradicts the statutory definitvions which require
that the individual perform any clinical laboratory test,
aleong with other qualifications.

With respect to Ms. Weber's suggestions on the renewal
fee, the Board finds the current status of the fees are
adequate as described. Rule VI clearly states that the
original fee is $90.00, and that the renewal fee will be
$30.00 dollars in subsequent years. The Board also notes that
the reciprocity fee congtitutes the entire fee for an
individual seeking licensure by reciprocity. The fee 1is
$75.00 dellars due to a reduced cost of processing associated
with the reciprocity licensing. The Board has added the
words, "licensure by" to the front of Rule VI(2)(e) as shown
above, to better clarify this intent.

With respect to Ms. Weber's suggestions on proposed
changes to Rules V(1) (a) and VII{3), the Board agrees that
such changes provide better clarification of Board intent.
These rules have been modified in accordance with Ms. Weber's
suggestions as shown above.
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COMMENT: Larry Goss, member of the Clinical Laboratoery
Manager's Assoc¢iation and supervisor of a rural hospital
laboratory, appeared and commented on the rules, both in
writing and orally. Mr. Goss expressed concern over the
personnel shortage in rural settings, and reguested that the
Board consider relaxing the educational requirements for
licensure in its rules and statutes. Mr. Goss expressed that
he believed that federal guidelines (CLIA 88} adeguately cover
personnel qualifications without additional requirements, and
suggested that the rural hospitals be surveyed regarding
personnel shortages before the Board enacts licensure
requirements.

" RESPONSE: Mr. Goss' statements focus on problems that he
has with the statutes set forth in Title 37, Chapter 34, MCA.
The Board has no authority to change the statute as set by the
legislature,

Larry Miller, a consultant from Spokane,
Washington for St. Johns Lutheran Hospital and Libby Clinic,
appeared and commented on the rules orally. Mr. Miller
expressed concern over whether an individual performing
congulting functiong would be subject to the licensure
requirements of the statutes and rules of the Board. Mr.
Miller also wanted clarification on reciprocity. Mr. Miller
suggested that reciprocity be extended to individuals who have
been pract1c1ng in states that do not require licensure.

NSE: A consultant would be subject to licensure
under section 37-34-103 (3)({a): Clinical Laboratory Science
Practitioner definition.

wich respect to Mr. Miller's suggestions on reciprocity,
reciprocity is available only to individuals who qualify under
section 37-34-304(3), MCA. This section of the law requires
that an individual must be licensed in another state,
territory, or country to be eligible for reciprocity in this
state.

COMMENT: Brian Sanders, government liaison, laboratory
manager, and technical consultant to small hospitals, appeared
and commented on the rules orally. Mr. Sanders also submitted
written tegtimony from Marsha Waterman of the Montana Chapter
of the Clinical Laboratory Management Association., Mr.
Sanders questioned whether an application fee would be
refunded if denied. Mr. Sanders alsc mentioned that the Board
should develop rules for continuing education.

RESPONSE: The application fee would not be refunded, as
the process of reviewing the application requires the same
amount of time whether the individual is eventually granted or
denied a license. With respect to Mr. Sanders' suggestion
that the Board adopt rules for c¢ontinuing education, the Beoard
will develop such rules in the near future.

COMMENT: Chuck Brown, a lab manager from Choteau,
Montana, expressed his concern over the costs of training for
rural settings. Mr. Brown stated that he would like the Board
to scrutinize continuing education credits carefully hefore
enacting a rule on the topic. Mr. Brown stated that the Board
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should consider allowing continuing education by video, with
attendance certified by the hospital. Mr. Brown stated that
continuing education should be set up with the rural
hospitals' special needs in mind.

RESPONSE: As stated above, the Board will be developing
rules for continuing education in the near future.

COMMENT: Mr. Brown further stated his opposition teo the
definition of immoral or unprofessional conduct as currently
written., Mr. Brown stated his belief that conduct outside of
the work place should not impact on the individual's license.

RESPONSE: With respect to Mr. Brown's comments on
unprofessional conduct, the Board believes that the rules are
appropriate as stated. The conduct of a licensed individual
outside of the work place may still raise concerns regarding
his or her ability to safely practice clinical laboratory
science.

COMMENT: Xip Smith, Director of development for the
Montana Primary Care Asscciation, appeared and commented both
in writing and orally. Mr. Smith stated that he believed that
individuals working in rural areas should be exempt from the
licensure regquirements pursuant to section 37-34-302(2) (g),
but that such exemption was not provided in the Board's
proposed rules. Mr., Smith also stated that he wanted the
rules to reflect that there is a grandfather provision in the
statute. Mr. Smith stated his belief that this should be
accomplished by including section 37-34-301, 37-34-302, 37-
34-304, 37-34-306-308, as part of the rules.

Mr. Smith also questioned the fees were set on actual
costs of the program. Mr. Smith suggested that the difference
between the temporary and reciprocity fees could be construed
as a method of discouraging temporary licenses. Mr. Smith
also questioned whether the Board could pro-rate the license
fee if an individual first becomes licensed with six or less
months left in the year.

Mr. Smith commented on the unprofessional conduct rules.
Mr. Smith suggested that the rule providing for unprofessional
conduct if denied in another jurisdiction should be stricken,
or modified to reflect that the denial must be for reasons
that would constitute a basis for disciplinary action againstc
a licensee.

RESPONSE; With respect to Mr. Smith's opposition to the
licensure requirement for clinical laboratory science, the
Board does not have the ability to change the licensure
requirement, which is set by statute.

With respect to Mr. Smith's suggestion that the rules
adopt gections of the statute, the Board is unable to
unnecessarily repeat statutory language, pursuant Lo section
2-4-305, MCA. The statutes as written ar¥e in place and are
valid without reference in the rules.

With respect to Mr. Smith's guestions regarding fees, it
is the Board's intent that the individual previously
practicing on a temporary license will be required to pay the
licensure fee upon full licensure, In addition, the Board
notes that it is not atrempting to discourage temporary
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licensure. The temporary fee is higher than the reciprocity
fee hecause it allows the individual to practice for a period
of 15 months, and involves greater administrative processing.
Also, the Board is unwilling to prorate the license fee
depending on month of application.

With respect to Mr. Smith's concern regarding when
renewal notices would be sent, the Board has changed Rule
VII(1l) as shown above to reflect that the renewal notice will
be sent to licensees no later than February 1 preceding the
May 1 renewal date.

With respect to Mr. Smith's concern regarding
unprofessional conduct, the Board has changed Rule IX(3} to
reflect that denial of a license will be unprofessional
conduct only if denied for a reason that would be a reason for
disciplinary action against a licensee in this state.

COMMENT: Robert Olsen, President of the Montana Hospital
Association, appeared and commented both in writing and
orally. Mr, Olsen suggested that the grandfathering provision
in the statute needed further clarification in the rules as to
how the procedure would be implemented. Mr. Olsen also stated
his belief that the current rules do not provide for a
temporary license for a supervisor, and that a supervisor
would have to take the licensure examination to become
licensed, notwithstanding the grandfathering provisions. Mr.
Olsen requested, in addition, that the reguired examinations
be made available at least quarterly to allow expeditious
licensing.

Mr. Olgen commented on reciprocity for Canadians. Mr,
Olsen suggested that the rule on reciprocity should be amended
to gpecify that Canadian-trained workers would be granted
reciprocity in Montana. Mr. Olsen alsc suggested reciprocity
should be granted to individuals who have satisfied the
qualificatioen processes of CLIA.

Mr. Olsen commented on the unprofessional conduct rules.
Mr. Olsen followed Mr. Smith's suggestion with respect to
denial of licensure in another state being cause for
disciplinary action here.

RESPONSE: With respect to Mr. Qlsen's comments regarding
the grandfathering provisions, the Board finds that the
statute adequately specifies how the grandfathering language
from section 37-34-304(1) will be implemented. This section
requires that the applicant submit documentation, verified by
ocath of the requisite qualifications.

With respect to Mr, Olsen's suggestion on the
availability of examinations, the Board does not administer
the examinations and does not control when the examinations
are offered, The statute, section 37-34-303, MCA, allows the
board to approve certifying examinations, which it has done in
propesed rule number VIII., When these examinations are
offered is a decision of the certifying agency, and is not
under the contrel of the Board.

with respect to Mr. Olsen's suggestion that the rule be
changed to state that reciprocity will be granted to
Canadians, the Board declines to modify the proposed rules.
The standard for reciprocity is determined by the statute,
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section 37-34-304(3), MCA. The statute requires that the
other state, territory or country grant similar privileges to
Montana licensees. Thus, if Canada offers reciprocity to
Meontana licensees, the Board will offer reciprocity to
licensees from Canada. The Board does not have the authority
to change this statutory requirement. In addition, the Board
does not have the authority teo offer reciprocity to
individuals credentialed by CLIA, as the statute limits
reciprocity to individuals licensed in another state,
jurisdiction, or country.

COMMENT: Bob Barraugh, of UBS in Billings, Montana,
appeared and commented orally on the proposed new rules. Mr.
Barrow was concerned about a twelve-month federal military
program named HEW not being recognized for educational credit
for a technician license. Mr. Barrow also questioned whether
two licenses are required if an individual seeks to upgrade
from a technician to a specialist or scientist.

RESFONSE: The Board notes that an HEW-certified
individual may qualify for a license under the grandfathering
provision of section 37-34-304(1), MCA. Individuals
submitting applications after the expiration of the
grandfathering deadline of October 1, 1994, however, will be
subject to the licensure requirements for education and
examination applicable to all candidates. The Board further
noteg that it currently provides for technician licensing if
the candidate has completed a 12-month program cffered by the
military and passed the appropriate examination.

: Marsha Waterman, Administrative Director of the
Medical Reference Laboratories, Inc., submitted written
comments on the proposed new rules. Ms, Waterman expressed
concern over the lack of rules on continuing education credit.
Ms. Waterman suggested that documentation for purposes of
grandfathering should be better defined than currently defined
in the statute at section 37-34-304, MCA. Ms. Waterman
suggested a synopsis of hours and duties, and a signed
statement of verification by the laboratory director.

Ms. Waterman suggested that the unprofessional conduct
rules should be limited to actions of the professional while
performing his or her job.

Ms. Waterman suggested that the minimum standards for
certifying agencies should include all certifying agencies in
existence. Ms. Waterman suggests that failure to include all
certifying agencies is discriminatory.

RESPONSE: With respect to Ms. Waterman's comments
regarding recognition of certifying agencies, the Board has
changed new proposed rule VIII to reflect that passage of an
examination offered by any national certifying agency for
c¢linical laboratory science practitiomers will be accepted.

COMMENT: Written comments were received on September 23,
1993 from K.D. Schuldheisz, a CT certified by the ASCP and
IAC. Schuldheisz expressed concern that the cytotechnologists
were left out of the proposed rules of the Board. Schuldheisz
suggesta that a cytotechnologist should have requirements of
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graduation from a school of cytotechnology and certification
in cytology by an approved certifying agency.

Schuldheisz states that CLIA does not require a
baccalaureate degree for cytotechnologists, even if the
individual is practicing in a supervisory role. Schuldheisz
contends that requiring a baccalaureate degree for a
cytotechnolegist is unfair.

RESPONSE: Schuldheisz's statements focus on problems
that he has with the statutes set forth in Title 37, Chapter
34, MCA. The Board has no authority to change the statute as
set by the legislature.

COMMENT: Written comments were received on October 18,
from Fred Ricks, MT, with the ASCP. Mr. Ricks contends that
the rules do not address mandatory rulemaking pursuant to
section 37-34-201, MCA. Mr. Ricks states that the law is
vague and needs to be clarified by the Board's rules. Mr.
Ricks also poses a number of questions on enforcement,
continuing education, the exemptions of the statute for
practice of other licensed professions, and the difference
between a technologist and a technician.

RESPONSE: The Board is working on additional rules. The
propesed new rules included in this notice constitute the
firgt stage in this process.

COMMENT: Written comments were received on Oc¢tober 18,
from Dana Nichoels, BS, CT with the ASCP. Ms. Nichols states
that cytotechnoclogists were included in the licensging act for
unjust reasons. Ms. Nichols states that cytotechnology is a
specialized field, and that no one should be allowed to
practice cytotechnology except for a person who has a
baccalaureate degree, completion of a twelve month training
program, and who has passed the ASCP exam. Ms. Nichols states
that cytotechnologists are adequately addressed by the CLIA
regulations, and that the new licensure requirement is a form
of taxation without representation. Ms. Nichols questions
whether a cytotechnologist is on the Board.

RESPONSE: Ms. Nichols' statements focus on problems that
she has with the statutes set forth in Title 37, Chapter 34,
MCA. The Board has no authority to change the statute as set
by the legislature.

COMMENT: Written comments were received on October 18,
1993, from Jack L. Exley, M.D., Absarokee Medical Clinic. Mr.
Exley states that Montana's regulation of clinical laboratory
science practitioners is an unnecessary duplication of
regulation currently in place under CLIA. Mr, Exley contends
that the licensure requirement will result in a decline in the
quality of care available in rural settings, due to an
increase in costs of compliance.
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RESPONSE: The Board finds that proposed new rule VIII
(8.13.305) adequately addresses such qualifications as
originally proposed.

BOARD OF CLINICAL LABORATCRY
SCIENCE PRACTITIONERS
JCANN SCHNEIDER, CHAIRMAN

)
; ~ -
BY; e 14 & e Ui

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

£22£4» Vs Ziu:éQT“

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 15, 1993.
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE

STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT QF
of rules pertaining to examina- } 8.57.403 EXAMINATION,
tions, experience requirements, ) 8.57.405 EXPERIENCE
education requirements and fees ) REQUIREMENTS, 8.57.408
and the repeal of a rule ) EDUCATION REQUIREMENTS FOR
pertaining to agricultural )} RESIDENTIAL CERTIFICATION
certification )} AND 8.57.412 FEES AND THE
) REPEAL OF 8.57.410 AGRI-
! CULTURAL CERTIFICATION

TO: All Interested Persons:

1. On September 30, 1993, the Board of Real Estate
Appraisers published a notice of proposed amendment and repeal
at page 2170, 1993 Montana Administrative Register, issue
number 18.

2. The Board has amended and repealed the rules exactly
as proposed.

3. No comments or testimony were received.

BOARD OF REAL ESTATE APPRAISERS
PAT ASAY, CHAIRMAN

-
< T
;o Y, [y
BY: pree da- f@[g
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/"7

‘"‘\
sv: e tle ks

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of Statse, November 15, 1993,
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BEFORE THE FINANCIAL DIVISION
DEPARTMENT QOF COMMERCE
STATE OF MONTANA

In the matter of the amendment

of a rule pertaining to banks
reserve requirements and the REQUIREMENTS AND THE

adeption of new rules pertaining ADOPTION OF NEW RULES

) NOTICE OF AMENDMENT OF
A
)
)
to investment in corporate } PERTAINING TQ TINVESTMENTS
)
)
)
)
)

8.80.101 BANKS - RESERVE

stock, investments of financial AND LCANS
institutions, limitations on

loans and loans to a managing

officer, officer, director or

principal shareholder

TO: BAll Interested Persons:

1. ©On July 29, 1993, the Financial Division published a
notice of public hearing on the proposed amendment and
adoption of the above-stated rules at page 1599, 1993 Montana
Administrative Register, issue tumber 14, The public hearing
was held on August 20, 1993, in Helena, Montana.

2. The hearing on the proposed new rule pertaining to
corporate credit unions (new rule V) was continued to October
22, 1993. A notice of this hearing continuation was published
at page 2198, 1993 Montana Administrative Register, issue
number 18. The adoption o<f new rule V regarding credit unions
is not included in this adoption notice. The Financial
Division has amended ARM 8.80.101 and adopted new rule IT
{8.80.107) exactly as proposed and has adopted new rules I
(8.80.106), III (B8.80.108) and IV (8.80.10%) as proposed but
with the following changes:

"8.80,106 INVESTMENT IN CORPORATE STOCK (1) will remain
the same as proposed.
(a) 4 & g
- THE
P. INITION OF v TION
DEFIN, 1 ! N _OR TQ PERFQ
ERVT H T A I T. S K _OF
WHICH IS OWNED BY ONE OR MORF INSURED BANKS !

(b) through (xi) will remain the same as proposed.
(2) As provided by section 32-1-422, MCA, a bank may
1nvest in the stock of certaln corporatlons The—invegtment

+a+——4ﬂn?ﬂnia%mam—ﬁumber—ef—shares—ef—eceek%—er
+b+——fhe—méaémuq—ge&&arjva%ae~e£~s§ehwsh&fes—ﬁeeesﬂafy

~ THE T oF
APP RP TION L MI H
a E _GREATER OF 5% OF A BANK'S PAIRED CAPITAL AND
SURPLUS:
b MIN ER N SARY T
PARTICIP N A% NT SP QORED i OR
MINT DOLLAR VALU F CH SHAR o) ARY
FOR THE BANK PARTIGIPATE IN T VI OR P RAMS, THI
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IMITATION SHALL_BE EXCLUSIVE QF CRUED OR DECLARED STQCK
DIVIDE E TED BY H P TQCK.

(3) and (3) (a) will remain the same as proposed."

Auth: Sec. 32-1-422, MCA; IMP, Sec. 32-1-422, MCA

0.108 LIMITATIONS ON L S In the context of the
following rule, the following definitions apply:
(1) and (1) (a) will remain the same as proposed.
(b) ¢

eontroibing—inflvence—ig-exeroigsed-overan—organizatien:

" ROL" MEANS THE QWNERSHIP QR BENEFICI CONTROL QF 50% OF

THE CQRPORATE STQCK, OR MORE, BUT SHALL BE CONSTRUED TQ BE A
LESSER PERCENTAGE QF O RSHIP IF CONTRQL IS EVIDENT TO BANK

MANAGEMENT. IN NO CASE WQULD CONTROL, BE DEEMEQ TC x;ﬁ EO

THIS SECTION WHEN A PERSON OWNS OR ROLS

THE (CRPORATION'S STQCK. THE AGGREGATION QF QERTAIN LQAN§ TQ
SHAREHQLDERS AND THEIR CORPORATIONS SHALL INCLUDE THOSE WHERE

A PERSON IS DEEMED TO NTR! HE ERPRISE.

(i) through ((3)(b) w111 remain the same as proposed

wriEten-agreement BURSED P NS O CTI
QPERATING, QR QTHER LINES OF CREDIT, NOT TO EXCEED LIMITS
ESTABLISHED BY WRITTEN AGREEMENT, AND SHALL BE INCLUSIVE OF,
BUT NOT LIMITED TO THE “"ADVAN B NS" QF L BUT

L BE LIMITED T HQSE RACTUAL D ADVANCE
LIMITATIONS THAT PART A CRED

(d) through (g) will remain the same as proposed.
(4) The-ameunt—of-loans—or-extensiens-of—credit
L hell caliy veing .

A EXTEN: I N

DIT E AGGR WIT R’

T
ENSION; DI NLY I E VES A ENEFI
F TH "B i FINED
MONEY F T R G OF

TAN E V. n

Auth: Sec. 32-1-432, MCA; IMP, Sec. 32-1-432, MCA

"8.80.1 OANS_T: ING OFFICER, OFFICER. DIRECTOR
OR PRINCIPAL SHAREHOLDER QF A BANK (1) through (3)(d) will

remain the same as proposed."
Auth: Sec. 32-1-465, 32-1-467, MCA; IMP, Sec. 32-1-467,
MCA

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto follow: ’

2-11/24/93 Montana Administrative Register



New Rule T (8.80.106)

COMMENT: A change was recommended in the definition of
bank service corporation to be that found in the Bank Service
Corporation Act of 1962, cited at 12 USC 1861. The inclusion
of this definition would clarify the rule and make it
consistent with federal statutes.

RESPONSE: The Department concurs. The Department adopts
the definition of bank service corporation defined by 12 USC
1861 as "a corporation organized to perform services
authorized by this Act, all of the capital stock of which is
owned by one or more insured banks."

COMMENT: Three comments addressed the proposed maximum
level of stock holdings:

(1) The limitation of shares of stock or the minimum
dollar value of such shares for a bank to participate would be
more restrictive for state banks than presently allowed for
national banks under 12 USC 24 (7th), Revised Statutes, Section
5136. State Banks should be permitted to invest up to 5% of
capital and unimpaired surplus as the level permitted for
national banks,

(2) If the bank owned Federal Home Loan Bank ("FHLB")
stock, the proposed limitation to a minimum investment in
stock for FHLB proyram participation would exclude potential
beneficial tax treatment on dividends paid by the FHLB in the
form of stock. Forced redemption of quarterly stock dividends
would result. A permissible limit should be established
similar to that applicable to holding FRB stock.

(3) The proposed rule would limit a state bank's
investment in government sponsored enterprises. The
investment of any approved corporation should be limited to
the greater of (a) 5% of bank's unimpaired capital and
surplus; or (b) the minimum number of shares necessary for
program participation; or (c) the minimum dollar value of such
shares necessary for the bank to participate in services or
programs.

RESPONSE: The proposed rule has been amended as shown
above.

New_ Rul II .80.108

COMMENT: The effect of the proposed rule would be to
place a state chartered bank at a competitive disadvantage
versusg other bank and non-bank competitors, and would be
restrictive on a borrower's access to credit. The definition
of a loan should be limited to only those advanced portions of
all loans, extensions of credit, and commitments to lend or
extend credit.

RESPONSE: The Department concurs, and modifies the
definition of a loan and extension of credit shall be
inclusive of, but not limited to the "advanced portions" of
all loans; but shall be limited to those contractually
described advance limitations that occur as part of a credit
granting contract.

Mentana Adaministracive Realzter 22-11/25/93
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COMMENT: A divergence from the Office of the Comptroller
of the Currency's ("OCC's") lending standards may occur with
this rule, and referenced OCC's regulation, cited as 12 CFR
22.5(b) (1), that includes a 50% ownership level to establish
contrel. 0CC's view of aggregations of loans from common
enterprises is a view generally shared by the Department.
Implementing a control definition level of 25% is unfair. The
impact of such a rule would decrease a bank's ability to lend
money to its agricultural and commercial customers. Loans and
extensions of credit to corporations should be considered
loans and extensions of c¢redit to corporate stockholders only
if the stockholder owns, or beneficially controls, more than
50% of the voting stock of the corporation.

Another comment provided that the OCC's model on overall
limits on lcans t¢ any one individual was not an ideal model.
Regarding the definition of "control" as it related to an
affiliated corporation for over-all lending purposes:
Commenter envisioned problems of implementation relating to a
sub-chapter S corporation, if the 26% control definition was
uged. The OCC uses a 50% level of stock ownership as part of
its control definition, a definition the commenter believed an
ordinary person would understand., As a result, a higher
ceiling of initially 50% was recommended that petrhaps could he
reduced over a period of time.

RESPONSE: The rule has been amended as shown above in
response to these comments.

COMMENT: The proposed rule requires that all guarantzes
given by an individual add towards the aggregate lending limit
appiied against that person and his various interests. The
requirements which govern national banks permit a bank to
generally exclude guarantees by a person whose sole connection
with the credit is as a guarantor or endorser and who does not
receive any of the proceeds or benefit from the proceeds of
the loan,

NSE: The rule has been amended as shown above in
response to this comment.

New Rule IV (8.80,109)

COMMENT: This rule should conform with the Federal
Reserve System's "Reg O". The propesed rule should be amended
to utilize a definition of unimpaired surplus consistent with
"Reg. O's" definition. Although "Reg. O" restricted its
tenets to managing officers, the proposed new rule extended
"by mistake" to directors, and also included other officers,
and principal shareholders. The Department should restrict
its rule to the managing officer. “"Grandfather rights"
regarding a state bank's lending to its directors and their
interests should be included. The Department must limit its
rulemaking to those areas authorized by statute.

RESPONSE: The proposed definition of unimpaired capital
and surplus remains. No definition of "unimpaired surplus"
exists in "Reg. O". It is noted that while the Qffice of the
Comptroller of the Currency does have such a
definition/regulation, its other supplemental definitions and

22-11/24793 Montana Administrative Register
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regulations are narrower in interpretation. The proposed rule
conforms with statute. There is no statutory authority to
raestrict the rule to managing officer. No statutory authority
allows the Department to "grandfather" a bank's lending to its
directors. The Department operates within the general and
specific rulemaking authority permitted by statute.

COMMENT: Language contained in the recommendations of
the Montana State Banking Code Advisory Council was deleted
rom the law. Inclusion of "directors" as it pertains to
directors who are not managing officers, will cause problems
in existing lending relations. The proposed rule utilized the
term "managing officer", rather than "executive officer". The
rule should be amended to reflect the definitiomns of
vexecutive officer” and "extension of credit" found in "Reg.
O". The rule should allow a twenty-four month transition
period to October 1, 1995, within which loans and extensions
of credit to outside directors (or principal shareholders)
would come into compliance. The purpose of the extension
would be to allow the Legislature to reconvene in January
1995, and to amend Section 467 of the law by deleting
"directora" and limiting the section to "managing officers".
The statute expressly provides that 32-1-467
applies to "managing officer and directors”. The definition
in the rules is in conformance with gtatute. The Department
is satisfied with its definition of "extension of credit.”
No statutory authority exists to allow a twenty-four
month transition or phase-in period.

FINANCTIAL DIVISION
DONALD HUTCHISON, COMMISSIONER

e

/
BY: ;;A?ilw /D-
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

P
BY: (/ékata /ﬁ(~¢2§1£§ﬁ:_

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 15, 1893.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE QF AMENDMENT OF ARM
amendment of Teacher ) 10.57.211 TEST FOR
Certification ) CERTIFICATION

To: All Interested Persons

1. On July 15, 1993 the Board of Public Education
published notice of propeosed amendment concerning ARM 10.57.211
Test for Certification on page 1463 of the Montana Administrative
Register, issue number 13.

2. The Board has amended the rule as proposed with the
following changes:

10.57.211 TEST FOR CERTIFICATION (1) through (1) (a) wiil
remain the same.

(b) upoen the recommendation of an employing
district/school administrator and chairperseon or corresponding
gqoverning _board offical, applicants who show evidence ot
successful completicn (grade C or above) in specific college
level coursework within a state approved teacher education’
program in the area(s) of weakness identified by the national
teacher examination atudent examinee_ score report:

(i} the area(s) of weakness identified by the weaswrng
serviecenxaminee score report must be provided to the office of
public instruction by the applicant, at which time the direcror
of teacher education and certification will —confirm s¢
ressmmend-in writing the specific course_(s) to be takepn which
would qualify Fer--the--squivelent~-ofag an _ alternative to
successful completion of the exam;

(ii) evidence of successful course completion must be
presented to the office of public instruction, certification
division, within - wtno-— =42 - - yaapa -~ of--~tha---tagt- - recerded
unsuceassful--actempts--or-within two (2) years of the effective
date of this rule;

(1ii) will remain the same.

(iv) wupon application, holders of class 5 certificatizn 1t
the time of this rule change may apply this criteria as
justification for renewal under ARM 10.57.405(a).

(2) through (3) will remain the same.

AUTH: Sec. 20-2-121, 20-4-102 IMP: Sec. 20~4-102

3. The board has proposed this amendment to the rule beciuse
the present system of reguiring teachers and specialists to
achieve a passing score on the National Teachers Examination
(NTE) prior to obtaining a Montana teaching certificate nas

been problematic to successfully employed teachers inct
specialists. In addition, some successfully practicing
teachers and specialists from other states have had difficulty
with this requirement because of the time

22-11/24/93 Montana Administrative Reqister



elapsed since their college preparatien. This rule change
would give individuals who are successfully employed teachers
and specialists, but have not passed the NTE, another avenue to
certification.

/ = . y

v
WAYNE BUCHANAN, Executive Secretary
Board of Publi¢ Education

Certified to the Secretary of State on 11/15/93,
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BEFORE THE STATE LIBRARY COMMISSION
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENT of
ment of 10.101.101 pertaining ) ARM 10,101.101 RELATING

to the organization of the ) TO THE ORGANIZATION OF THE
State Library Agency ) STATE LIBRARY AGENCY

TO: All Interested Persons

1. on  July 15, 1993, the State Library c¢ommission
published notice ¢f the amendment of 10.101.101 pertaining to
the organization of the State Library agency at p. 1461 of ths
Montana Administrative Register, issue no. 13.

Z. A public hearing was held on August 14, 1993, The.=
was testimony from one proponent and one neutral party.

3. The State Library commission has amended 10.101.101
AGENCY ORGANIZATION as follows:

(1) through (3)(a) remain as in the current rule.

(3) (b) remains as proposed.

(3) (c) remains as 1h the current rule.

(3) (d) was added as proposed.

(4) and (5) remain as in the current rule.

;L—-- /’—* H u\l r.
Richard T. Miller, Jr. |
State Librarian !

Rule Reviewer

Certified to the Secretary of State November 15, 1993.

2z-11/2
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
rules 16.14.502, 706, and 708 ) OF ARM 16.14.502, 706,
and the repeal of 16.14.517, ) and 708 AND REPEAL OF
dealing with municipal solid waste ) 16.14.517
management,

(Solid Waste)

To: All Interested Persons

1. on  September 30, 1993, the department published
notice of the proposed amendment of rule 16,14.502, 706, and
708 and the repeal of rule 16.14.517 at page 2203 of the 1992
Montana Administrative Register, issue number 18,

2. The department has amended the rules as proposed with
the following changes: (new material is underlined):

16,.14.502 DEFINITIONS In addition to the terms defined
in 75-10-203, MCA, as usged in this subchapter, the following
terms shall have the meanings or interpretations shown below:

(1)-(17) Same as proposed.

(18) "Floodplain” means the lowland and relatively flat
areas adjcining inland waters, including flocd-prone areas of
of fshore islands, that are inundated by the 100-year flood.

(19)-(55) Same as proposed.

16.14.706 SAMPLING AND ANALYSIS PLAN Same as proposed.

16.14,.708 DEFINITION OF EXTENT OF CONTAMINATION Same as
proposed.

3. ARM 16.14.517 is repealed as proposed.

4. No one provided comments during the public meeting
held on October 20, 1993 at 9 a.m. in Room C209 of the Cogswell
Building, 1400 Broadway, Helena, MT. One written comment was
received during the 30-day public comment period. A summary of
the comment and the department’s response follows.

Comment: The department was urged to adopt the rules so that
the EPA could approve Montana’s application for primacy in the
field of solid waste manadement.

Response: The department accepts the comment and proposes that
the rule changes be adopted.

%5, The department noticed a typographical error during
the comment period in the definition of "floodplain". The word
"waters" was inadvertently omitted from the definition. The
word is replaced in order for the definiticn to more closely

“Yontana Administrative Register 22-11/24/463
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ROBERT J. ROBINSON, Director

Certified to the Secretary of State _November 15, 1993

Reviewed by:

D . il

Eleanor ParWer, DHES Attorney
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BEFORE THE DEBARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter cof the adoption, H NOTICE OF ADQFTION,
amendment, and repeal of rules ) AMENDMENT, AND REPEAL
regulating public gambling ) OF RULES REGULATING

) PUBLIC GAMBLING

TC: All Intersested Persons.

1. On August 26, 1993, the Department of Justice published
a notice of public hearing on the proposed adoption, amendment
and repeal of rules requlating public gambling at page 1874 of
“he 1993 Montana Adminiscrative Register, Issue No. 16.

2. The nearing was held on September 20, 1993, at 9:C3J
a.m., in Room 108, State Capitol Building, Helena, Montana.

3. The Department has adopted rules IV {23.16.126j), VI
123.16.130), VII 123.16.1001), VIIT (23.16.1709), X
(23.16.1914), X {23.16,1915), XI (23.16.204), XIII (23.16.3502);
amended ARM 23.16.107, 23.16.116, 23.16.1202, 23.16.1718§,
23.16.1719, 23.16.1802, 23.16.1826, 23.16.1916, 23.16.1917,

23.16.1918, 23.16.1927, 23.16.1940, 23.16.2401, 23.16.2406; and
repealed ARM 23.16.1808 as proposed.

4. The Devartment adeopts the remaining rules with the
following changes:

23.16.101 DE ITIONS As used throughout this subchapter,
the following definitions apply:
(1) through (&) remain as proposed.

(8) through (13) are renumbered (7) through (12) and remain
as proposed.

+34+(13) “"Person” means either a natural or an artificial
person, and includes all partnerships, corporations, associa-
cions, clubs, fraternal orders, religious organizations, eor
charitable organizations. A separate person exists when a
partner in a partnership changes, any shareholder(s) in a closed
corporation changes, or 5% or more of the interest in a publicly

craded corporation is transferred to_ _or from a singls
individual .

(15) is renumbered (14).

23.16.103 INVESTIGATICON OF APPLICANTS, FINGERPRINTS MAY
BEE REQUIRED - DISCLOSURE FROM NONINSTITUTIONAL LENDER
{1) through (3) remain as proposed.

+ 2 e =

i PRI | = e ;

o ECe— I8 PUbr eV TIaaes SEPOYATTOnT
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i5)  is renumbered (4) and remains as proposed.

RULE I (23.16,105) WITHDRAWAL OF APPLICATION

{l) remains as proposed.

{2) The department may, in its discretion, grant the
raguest with or without prejudice. If the Division's decisgion
to_grant _a reguest to withdraw an_ appblication ig made with
prejudice, it must be based on a finding that the application I
made with intentional disyegard of the gambling laws of Monrapa.

This decisiogn is subjegt to challenge pursuant o the Montana
Adminigtrative Procedure Act.
{3) remains as proposed.

RULE IT (23.16.111 REAPPLICATION RULE {1) Any perscn
whose application has been denied is not eligible to apply again
for licensing or approval until after expiration of one year
from the dare of such denial, unlesg the department advises tha:t
the denial is without prejudice as to reapplicacion. If _cthe
Division's _decision _tc grant _a reguest to withdraw
applicarion is made with prejudice it musrt  be based on
f¢inding that the applicatjion is made with intentional disr
af _the zmambling laws of Montana. This decision is subiect o
challende pursuant to the Montana Administrative Procedure Acyt,

23.16.115 DEFINITIONS Unlesg the context requ
otherwise, the following definitions apply to ARM 23.16.
“nrough 23.16.120:

+%+——*GeﬂﬁtﬂgeﬁE*ﬂwﬁefQh%p“~*vmeafﬁr~&*fﬁfﬁr-ﬁf“fﬁﬁﬁﬂﬁﬁé?

Hﬁﬁﬂ%ﬂ&ﬁ%ﬁ&f“ﬂﬁy—ﬂﬁk : —of-—Eathre—events—and
tneludes—buft —dg—not——imited-—tor—purchage-—optiens—tean
guarantees—and—the—eoptd 3 £ ¥ £
de N

through (4) are renumbered {1} through (3) and remain

t5+(4)"Loan" means a written sumof—meney-let—out—by-—=
E ¥ =33-a T} £ 3l 4
——TFhe-teoan-—muat evidenced

bagig—Fhe-obligation—maynet—beavoided—withous—re Edve-—ii

Sre—togss-ofaeguired-oquity contract by which one delivers a sum

of money to another and the latter agrees to return at a futurs

Lime a sum equivalent to that which he/she borrowed. The
¢

department will evaluate a tran icn to determine if it is
loan using  standards in the uniform commercial _code, ¢
i generally acgepted commercial lends
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gractices. Loans will alsg he evaluatsd in the congtaxt of
cverall financing of the business to determine thatr a loan
rafheyr than an ownership interest exists.

1%445) "Management. agreemenc" means a contract between the
licensee and a person to whom management duties are assigned,
+rere.d. supervision of personnel, bookkeeping and ordering
Joods or supplies. The agreement may not transfer an ownership
interest in the licensad operation or limit or relieve the
licenses of record from the responsibilities of ownership.
Bonuses or ponus-type payments based on job performance are not
considered cwnership interests if they are provided in
conjunction with a reascnable salary base and are not based
solely on a percentage of video gambling machine revenue.

1+7{6) "Manager" means a person employed by the licenses ©to
whom gverall management responsibilities have been assigned.

(8) remains as proposed, but renumbered (7)

484(8) "Security interest" means an interest that is reserved
or ¢reated by an agreement that secures payment or performance
of an obligation. In—#Ho vase-may—a-Seewrity -frteresthe—placcd
Mﬁw&mﬁw&%"ﬁ&ﬁﬁ*ﬁg—@e‘&crﬁ&—f% —ERe-PRYMERT

sr—performanec—of—an —rga—td—en—-ﬁ}f_a——aefseﬂﬁetberkt-haﬁ——“w

e _guua.uu:

ey s e 1 ! .
BEgErioe £ tigangee-uge—ot - nrS--a8s

le) and {(11) remain as proposed, but renumbered (9) and {10)

16.117 TRANSFER OF INTEREST TQ A STRANGER TO THE
gENsE (1 through {8) (a) (1) remain as proposed.
(1) & 3 e L etad 36— £l

riginad——salk r——transfer—Erom—tho—~Eormor—iisenses L[he
foreclosure takes place within five (S) years or half the term
of rhe contract, whichever is less; an amended licgen
application is recrulreci up _to two years following the sale;
after two vears, a new license application is required including
all applicable fees, buf the business wiil be allowed Lo operats
ag_long as the owner meetrs the criteria contained in subsecgtions
iy, (ddd) and (v);

(iii} and (iv) remain as proposed;

(v) the former licensee has notified the department of the
foreclcsure  ac the cime the foreclosure ig executeq;
potification must be made within five (5) business days of
execution and an application must be received by the department
within 30 days followina notification; failure to notify th
deparrmenc within thig rime frame may result in department
action Lo cause gambling operations co cease immediately.

8) (b} and (9) remain as proposed.

22.16.120 LOANS TC LICENSEES (1! zhrough {4) 'b) remain
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as proposed.

{c} at least twice each month, the route operablor must
raconcile the amount of prizes paid ouf with the cash remaining
in the change bank. If the amount of prizes paid out cannot be
raconciled with the cash remaining in the change bank, the route
operator must analyze and document the difference. Any material
differences must be immediarelvy reported ta the department
{For the purposes of this rule, material difference means any
amount greater than %% 5% of the value of the change bank loan

2100, whi AU is s.) A record of the reconciliations and
analvsis of material differences must be maintained for a period
not less than three years; and

{d] remains as proposed.

(3} Prior department approval 1s not required on loans
made between closely related licensed operators undey Gthe
following condicions:

(a} both licensed operators must have che same majority
ownevship, For th of this rule ame maierity
ownersghip® means the same individual or qroup of individuals

(h) through (d) remain as proposed;

(e) ailure to maintain adequate records or notif
cment of material differences &ﬁé—iﬂveﬁf*g&Eteﬂ&—{LE}EE
sub}ect the licensees to administrative acrion.

(6] remains as proposed.

LJle., C E OF LIQUOR LICENSE TYPE
(1) ﬁxcept as prov1ded im ARM 23.16.115(10), am—ewkrex-of

e g-hicen ki TS ring-department—spproval

when an gwner of & gamgling gggrator license changes the type of

alecopholic beverage license, the owner must suybmit an amepnded

gambling license gggligation 4nd obtain department approval,
(2) remains as proposed.

RULE 23.16.301) MER ISE PRIZES AND SHAKE-A-DAY
ZAMES \I) In the case gof merchandise prizes authorized ip
shake-g- day;,g@_gs excluding shaking for a drink or music),

chos= prizes mgz not nxgeed ;he value Qf thg got iﬁ—fﬁﬁrﬁﬁﬁaewaé

Handise

2 L -2 N -5 g | o E
erires —oibe iy —ar F—day—goame—from—fondas—eeher han

i} ; i) Card game
L.u*namencs winich imvodve cmmsn@eramnmm im order ta play and cthe
chance of wimping someritinmg of walue sre gamblimg activities.
Pub>:cly played card game tourgmmenrs Imwelwving J@mipd fmey
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activity are limited to the card games known as bridge,
cribbage, hearts, panguingue, pinochle, pitch, poker, rummy,
solo, and whist as described by ARM 23.16.1202. Gambiing——ecard

o L 4 37 il =) £. =l =
games-murse—e—prayed-—ateker—in—liy ard-Jame—format—or—the—eard

{2) If a licensed operator with a permit for operating at
least one live card game table on his premises wishes to conduc:t
a card game tournament uging more tables than number {or
whigh he has permits, the operator shall submit an applicatien
to the department for a card game tournament permit. Form 14,
the card game tournament permit application, is available from
the department upon request. The application musc include:

(2} (a) through (2) (§) remain as proposed.

(3} The c¢ard game tournament application must be raceived

by the department at least five (5) days before the start of the
tournament allowi suffici ime for processi

{4) through (10) remain as propesed.

23.16.1201 DEFINITIONE As used throughout this
subchapter, the folliowing definitions apply:
(1) through (5) remains the same.

o e oy =4 =
& A GRMe O ti—meang—either
\a\ = ea!d ga‘ﬂe eaﬂtpe..k‘ Ei e’k Eaﬁd&e..e!i 54 by -aﬁ l_d__] '_4€E:V-.BA"-G
Jo, =k akyl o £ da s I, A5 I Ja L 4l
ianumber these—tables—for which-permits—have been—asued—eor
i an-entry—fee—hy-eharged:
= Lae harged:
o gaia 1.3 . 1. Y
Lid)—eottEpament—egres—attew —for-—+e matey—py sliminarad
DareretPantay
e £ . 1
g —a—rake—off—<snot
= :
el ad £ =l X 3 v e | e I £ ).
the—vatue—of—the—pet—or —prise—awarded—at—rhe—snd —of —the

(6) through {12} remain (6) through (12) instead of (7)
through (13) as proposed.

. Y T 3 T &b =l =3 3 1 =
o Eme=r 2 ard--gem means—o—eard-game—ekat—ig—played:
AR Pl e
i petweeR-PerIons-

ik 2 £ 1 = kvl v er = .
t-e——on-the—premises—of a-iteensed—gambingeperator—or

afror-apch—hand-
i13) through (19) remain (13) through (1%) instead of (1%
through (21!,

=3.16. 3822 PERMIT NOT TRANSFERABLE ] remains as
proposed.

‘2) When, during che first quarter of the permit year. i
gambling operation changes ownership and the application for =
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new gambling operator license has been approved, the permit fee
co—retieense for the machines on the premises is $25 per machine
if the $200 licensing fee has already been paid for that machine
for the permit year.

{3) through (5} remain as prcoposed.

6.1827 RECORD _RET ION REQUIRE] TS (1) cthrough
(2} {d) remain as proposed.

{e) a cthree-way reconciliation of the total actual cash
count required in (2)(d), and the total cash activity reflected
by both the electronic and mechanical meter readings reqguired in
(2) (b} and (c). The three totals, actual c¢ash, electronic
readings, and mechanical readings must be calculated and
reconciled for the same time period and must be completesd at
least once every two weeks. Any material difference must be
documented and the reason for the difference substantiated. A
material difference means a difference in the amount of cash
counted and cash reflected by the meters that is eremter—than-—i%
the legser of 5% of the total monies placed in the machines
during the reconciliation time period r 100. If£ the
difference 1s due to gambling device malfunction(s), cthe
device(s) must be taken our of play, repaired and service
form(s) submitted to the department, before the machine 1is

returped to play. Following a material diifference, :the
cperator/routs operator must maintain documentacion of the cash
count required by (2){d) by individual machine uncil

neotificacion is submitted to the department to substantiate tiat
che malfunction has been corrected.
(3) through (5) remain as proposed.

23.16.1901 GENERAL SPECIFICATIONS OF VIDEQ GAMBLING
MACHINES (1)} Each video gambling machine model or modification
must

fa) be inspected in the state for approval and licensure
vy the department. The department may inspect any machine sold

2r cperated in the state. Any approval granted by the
department to a person is not transferable. The department must
pe allowed immediate access to each machine. Keys to allow

access to a machine for purposes of inspection may be provided
Lo the department or must be immediately available and-ieeated
at the premise. Machines for which a substantial modification
or a series of minor modifications whose total result is
substantial must meet all of the specific law c¢r rule
requirements in affect at the time of submission. Only those
machines which are owned or operated in Montana, and to which
the submitted modification will be applied are required to meet
those specifications in effect at time of submission. The
department's determination that a modification is substantial
may be contested pursuant to the Montana Administrative
Procedure Act;
(1) (b) chrough (3) remain the same,

)
[ ]

1/24/93 Montana Administrative Register



22,15, 3132¢F POSSESSION oF UNLICENSED MACHINES
WANUFACT'R R, SEHPPEEFER, DISTRIBUTOR, RQUTE_OPERATOR, OWNER,
RZPATR SERVICE 11!} A manufacturer, suppriex, discribucor,
“3Lt= PperaLor, owner, or repalr service may poSsess cws
unlicensed machines, logic boards, meters, and
components which conform to cthe statutory requirements and ru

glaving to 2lectronic videc gambling machines. Such machines

possessed or owned may not be operated except when inspecred,
licensed, and placzd on a licenses's premises.

23.16.2004 IMPORTATION OF ILLEGAL GAMBLING DEVICES L
Before a manufacturer licensed under 23-5-152, MCA,
may import an illegal gambling device into the state, he shall
submit to the department form 22. Form 22, when submicced to
rhe department is an application for approval to import illegal
gambling devices 2 ; when completed by the
Jepartment and returned, serves as a certificacs of approval t©o

tmpert 1llegal gambling devices andrer—eeompoments into the

rouqh 2 {a) remain as propcsed.
e illegal dgvices :hat contain components that wil
and used by the licensee to manufacture an i
=2xport from the state; or
| remaing as proposed.

‘b manufacturer, medel number, and serial numbe
S - of 2ach device anéfor—comporest;
current location of devices andifor-e MPeRra ;
. cotal number of devices andfer—empenents in shipment;
= and {f! remain as proposed.
i) destination of devices ane/or—COmpoOpernts.

-]

(3; remains as proposed.

U:T

T oaiE

RULE XIT {23.16.3501}) DEPARTMENT APPROVAL OF PROMOTIONAL
ZAMES OF CHANCE, DEVICES OR ENTERPRISES (1) through (3} remain
as propcsed.

‘4} No devices o¥r—e—atarprises may be played priaor
izpartment approvas.

RULE XTIV (23 .16.3801: REVIEW OF CARNIVAL GAMES
t L Carnival games that are iacended to be operatad at i
Iair 5r carnival may be submitted to the department for analysis
with the purpose of determining if the games mest the
requirements of 23-£-102, MCA, No games shall be authorized
unless specifically approved by the department following a
2W oL the game and how it is played. The depar:tment may
horize a game qnot listad in £3-6-206% 23:-6:-104, MCA, if, afcer
ul review, It can be demenstrated chat winning is ss—se—way
concingent upen lot °r chance and _a ﬂ&ttfc:y Daseu upen tne

111 of the Dlayﬂf ag derined under 23-6-104{2) h; (xiv). No
vice, machine, lnsterent apparatus, contrivance, sch weme, o
sTam wnith meets the definitzeon of gambling as in 22-

3 - il a/03
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1), MCA, shall be approved.
12} through ($) remain as proposed.

5. The Department thorcocughly considered all oral and
written comments received. The following are responses to those
comments by rule number.

COMMENT: 23.15.101 (7} "Gift Enterprige’: The
reprasentative from the Montana Tavern Association, (hersinafter
referred to as the MTA), Mark Staples, suggested that there be
a change in this definition since simply visiting or being
present on the premises does not, in and of itself, connote an
agreement to purchase goods. Rich E. Miller, RBest Bet Casino,
Helena, stated in his written comments that House Bill 372 had

a clear and precise definition of "Gift Enterprise." He stated
that this rule should be abandoned and the statutory language
should be applied correctly and faithfully. Tom Hopgood,

representing the Gaming Industry Association (hereinafter
referred to as the GIA) at the hearing stated chat the
Department should strike this rule since the underlying statuta
is clear.

RESPONSE: The= wording of cthe proposed rule caused

significant confusion. The statutory language may provide
adequate definition, making any rule change at this rctime
unnecessary. The Department will delete this proposed rule
change.

23.36.1037 (14) "Pergon”": The representative from

the MTA voiced his concern that a small corporation might easily
nave S% or more of its interest transferred on a busy trading
day. The MTA believed this should be eliminated.

: To clarify the meaning of the rule, the
Department identified stock transfers asg occurring to or from a
single individual.

COMMENT: 23.16.103 i4): The representatives of the MTA
and GIA stated thar this rule ignored the rise of finance
corporations as arms of publicly traded corporations. They

suggested that this rule would burden the Department with
paersonal history statements. Rich Miller stated in his written
comments that this rule requires clarification and a re-write.
Larry Akey, representative from the Montana Coin Machine
Operators Assoclation i{hereinafter referred to as MCMOA)
requested that the Department delay adoption of cthis rule
pending further review.

RESPONSE: This rule addressed non-institutional loans and
publicly traded corporations. The Department will be proposing
addizional rules regarding publicly craded corporations in che
near Juture. This propoesed rule change will be deferred uncil
that time and Sectloun 4 will be deletad.
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COMMENT: RULE I (23,16 305} WITHPRAWAL OF APPLICATICN:
The representatives from the MTA and GIA were concerned with
the "with prejudice" versus "without prejudice" designations.
They suggestad language to add criteria to determine when
Department will grant withdrawals with preiudice. ’
reprasencative from the GIA alsc staced that it would be he-pful
to spell it out that an applicant has the right to appeal a
finding of prejudice in the withdrawal of his applicacion. Rich
Miller stated in his written comments that for the protection of

the Department and the applicants, limics and conditions on the
exercise of discretion should be clearly cited.

RESPONSE: The Department agrees that the additicn of
criteria to be used in granting a withdrawal with prejudice will
ce added to the rule. 1In addition, the rule will refer to the
applicant's rights under the Montana Administrative Procedurs

AcCT.

COMMENT: RULE IT 216,111 (1)) REAPPLICATION RULE: The
representative from the GIA commented on the need for protaction
against the arbitrary use ¢f the rule.

RESPCNSE: The Department agrees to refer to the appiicant’
rights under the Montana Administrative Procedurs Act.

us

COMMENT: 23.1€.135 .1: "CTontingent Ownership": A wrinten
stacement opposing this definition was received from Tom Hoovgeod
He argued that the definition was excremely broad and thac
would be difficult to enforce and impessible to comply wirth.
The rapresentative from tre MTA Was concarned that
investigations of a contingenc owner may be duplicative. Rizh
Miller stated in his written comments that this definition was
vary broad and open to many interprerations and that claricy of
scope and intent is reguired in this section.
RESPONSE: The Department will defer adoption of this
oroposed rule until further =valuation has been completed.

COMMENT : 23.16.135 (5; "Loan": The representative fl
che MTA stated cthat he was aware that the Dapartment
“”"rnmoLac;ng applying IRS, UCC, and other standard financiaj
: itions and agreed with this interprecation. The
anqcaflve from the GIA guestionad whether the proposed
ion requlred che payment of intcsrest. He suggested that

on
wa s

1.l a1 iloan reguires is an absolute pvromise by the borrower oo
sapay the principal. Both representatives suggested changing
_ last sentence of this rule to allow for the extension orf
sayments on a loan. Both representatives requested that che

Ceparcment continue to evaluate loan agreements on a case by
case bagis. Rich Miller staced in his written commencs that ths
defipnition of a loan is adequatesly addressed in UCC statutes and
rules which should be accepted by The Department.

SPONSE: The Department agrass with the suggestion thac

teoule vafsor to the definition of leans ander 31-31-101, MCA.

i star 4
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However, to provide some guidelines for approval or disapproval,
raference will be made to the Uniform Commercial Code, IRS
raguiations and commercially accepted banking practices.

COMMENT: 23.16,1315 {6} "Manadement Adresments": The
raprasentative of the MTA suggesced that this rule be redrafted
to state that & manager who has "overall'" duties over the
individual duties listed would be subject to a managementc

agresmentc. He also stated that the last sentence of the
proposed rule would disallow any profic-sharing program with
management and suggegsted <clarification of this. The

representative from the GIA stated that the Department should
allow profit sharing as a component of management compensation
as leng as the manager is employed in a bona fide management
position and the compensation has a reasonable relation to the
duties performed. Rich Miller in his written comments stated
that this definition was too broad in scope. He suggested that
persons possessing the power to hire and fire employees would
be a better measure of what constitutes a manager chan the
stated criteria.

RESPONSE: The Department agrees that a provision £or
bonuses or profit sharing plans should be allowed provided that
these plans do not rapresent the acguisition of an ownership
interest.

COMMENT: 23.16,115 {7) "Manager": The representative of
the MTA stated that there needed to be clarification of the
management. responsibilities and sugyested the addition of the
werd "overall" before "management."

RESPONSE: The Department agrees that clarificacion 2f what
constitutes management responsibilities would be made by stating
that "manager" refers to someone having "overall" management
responsibilities.

COMMENT: 23.16,11% (9) "Security Interest®: The
representative of the MTA stated that this rule seems to be such
a rescraint on normal financial procedures that the only
corrective measure that can be taken would be to delete it
2ntirely. The representative of the GIA agreed with Mr. Staples
comments and indicated that the proposed rule ignores the
widespread use of wrap-arocund contracts for financing the
purchase of a business. He strongly suggested that the
Department rewrite this rule.

RESPONSE: The Department will defer adoption of cthis
proposed rule until furcher evaluation has been completed.

COMMENT: 23.16.117 (8)(ii): Both the MTA representative
and Mr. Lynn Seeley requested a pericd of either five years orv
half the life of the contract ian this rule. Rich Miller stated
in his written comments that eighteern months would be a much
more reasonable time frams. The rapresencative from the GIA
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agreed that the six month period is unrealistic and suggest=ad
ramoval of this section.

RESPCNSE: With vregards to transfers of ownership resulting
from foreclosure on a contract for deed, the Department agress
chat the six month time period proposed in the rule deoes not
raflaect actual sxperience in this area. The Department agrass
that the time period can be lengthened as requested in the
public hearing as long as the State can be assured that nc
strangers to the license will result, that notification ot
foreclosure willi be prompt, and that the Department's costs -0
conduct any investigations can be racoverad.

23.16.117 (8)i{vi: In addition, this rule will be changed
o reflect the changes in subjection (8) (ii}.

COMMENT: 23.16.120 LOANS TO LICENSEES (4) 'cj: Rich
r stated in his written comments that a diiference of 13
ering reports to the Department would create a blizzard of
work for both the operator and che Department. :
sta2d that 5% would be a more resallstic figure.
sentative from the MCMOA suggested the same $% or
a2

RESPONSEZ: The Department agra2es thal an acrept
Zor marerial differences 1n cash amounts 5
whichever is the lesser,

COMMENT: 23.216.120 LOANS TO LICENSEES (T a;: Tha
coresentative from the GIA stated at the hearing that as
roco:ed this rule is confusing, should be rephrased and
'"mazoricy ownership" should pe defined

it

"U _;!

RESPONSE: The Department has aet_ned majority ownership as
the game individual or group of individuals owning a greatsr
than 50% interest in the licensed operations.

COMMENT: 23.16.12Q LOANS TQ LICENSEES (5 {e): The

2prasentative Zyom the GIA statad that this rule is vague and

ra
ambiguous.

RESPCNSE: The Deparcment agrees that Che sentencs  Ls
~onfusing. The rul= will be changed to strike out the words
"and ilnvestigations findings."

COMMENT:  RULE TIT (23.:6.126) CHANGE QF LIQUOR LICENSE
TYPE: Gary Blewett, Administrator, Liquor Division, stated in
his written comments that the language in Rule III suggestcs :hat
i Ligquor licensee would be pronibiced from changing the ;lGUQ‘
ense type unless the Department approved it. He suggest
iat the rule be revised to use the same sentence scructur:
i1 Rule IV to avoid possible misunderstanding.

RESPONSE: The Department has adopted this suggestion.

TOMMENT:  RUL

3]

V.o 123,256,307 MERCHANDISE DRIZ
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-A-DAY GAMES: The reprasencative from the MTA stated that the
aw was perZscr.v clear and that this area did net justify chis
£ The representative from the GI

ated that this rule sffectively prohibits the inception of
rake-a-day games and sugge~t=d rhe withdrawal of this proposed
*u a@. Rich Miller staced in his written commencs that ths
proposed rule would effectively outlaw fhake-A-Days. He
suggested that the 3tatute is clear is concise and that the rulsz
snould be strickan zsntirely.
RESPONS : Mest comments indicate that the wording in the
ropo rule was confusing, resulting in a misunderstanding of
a Denarcment'* intent. However, the Department does need to
make it clear rhat the statute dces not allow additicnal funds
to be added to the pot to purchase merchandise prizes, and the
rule will be rewritten accordingly.

Li7]
v fl

r Us)

20
e

COMMENT : RULE VI (23.16.330) TRANSFERS QOF OWNERSHIP
INTERESTS IN LOCATIONS THAT DC NOT POSSESS AN CN_PREMISE
CONSUMPTION ALCCHCL BEVERAGE TLICENSE GRANDFATHERED FOR THE
DURPQSE CF OBTATNING PERMITS TO OPERATE VIDEQ GAMBLING MACHINES:
Mr. Casey, GIA, stated that this rule should be removed in its
2nciracy. He stated that the Department does not have th2
autnority to take away the ability of a purchaser of a business
descriced in 22-5-611, MCA, to continue to operate wvideo
gambling machine

RESDONSE: The Department disagrees with comments regarding

need for this rule; continued zonfusion over the intent of

128% and 1293 legislation concerning grandfathered locaticons
arly indicates the need for <clarificaticen by rule. In
qulC+OD, the rule is needed to provide a process for change of
ownership form.

TR
h

:D iy

CMMENT: 23.16.13101 CARD GAME TOURNAMENTS and 23,16.1202

DEFINITIONS": Jerry Fuller, Cardroom Manager, Oxford, Missoula,
srated in his written commencs that he i= concerned about the
wording of this proposed rule. Ida Dagen, Ida's Palace

Cardroom, stated that she had the same concerns at the rule
nearing. They both were concerned that discontinuacion of cheir
weekly tournaments would reduce the number of table permits
needed and reduce dealer amployment.

RESPONSE: The questions received led the Department to
derer any rule changes until further evaluation on the conduct
of rcournaments and the application of the proposed rule to
promotional tyvpe activities.

COMMENT: 23.16.1716 SPORTS TAB CARD MANUFACTURER LICENSE,
RULE IX DISTRIBUTOR'S LICENSE, AND RULE X ROUTE OPERATOR'S
LICENSE: The representative from the GIA stated a c¢oncern that
members may be -xposed to multiple licensing fees. He suggested
chese rules be rephrased and the Department be directed to waive

the appliration license and processing fees in the svent of an
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1

appiicaticn made by a parcty who is alrszady licensed.

RESPONSE: The Department indicaced in ctestimony
i=gislative commicrvees that it v 2
applicacions by the same company for ¢ L
An “Duortunity te require multiple faes. The alscret ionary

language ¢ontained in the rule allows the Department o maks the
determination to waive fees on a case-by-case basis to insu
that the applicant 1s substantially cthe same company.
Therefcore, the Department disagrees cthat the rule should be
changed to make the waiver imperative.

COMMENT: 23.316,13822 PERMIT NCT "",EA‘\TSFERABLE The
spresantative from the GIA stated that the proposed rule needed
> be rewcrded to reflect the incent of the authorizing srvatvute.

ZESPONSE: The words "to relicense" will be deleted and
replaced with the word "for."

COMMENT: 23.16.1827 RECORD RETENTION, REQUIRWMENTg 2)a):
The represe
Jomments o

ntative from the MCMOA requested in his wrlttnn
hac the Department change this rule cto reguir
: liferime audit ticket at least once 2very :two
30 requestcad that the "matsrial difference” ba 5%
r

Ll thresnold.
RESPONSE: The Department believes that reguiring lifecime

audic tickets to be printed out each week is still necessary to
z2nabls the Department to discover discrepancies in audit tape
and metsr readings. Changing this to oncs avery twe weeks wi
Jreatly incrzase the amount of time it takes the IDepartment

Zind the source of discrepancies. It is critical that chs
Department have the best information available to dersrmine chat
~he proper amount of taxes have been paid

COMMENT: 23.16.1827 RECORD RETENTICON REQUIREMENT feai
The representative of the MTA stated that he bellevad CJdt whe
L% difZerence which would trigger submittal of documentation and
supscantiation should be =xpanded to 5% or a significa

amcunt to justify che work that would ensue for
sperator and the Deparcmenc.

RESPONSE: The Department agrees Chat an acce
or mate*ial differences 1in cash amouncts is
sver is the lesser.

=

pranl= 3
5% or S$S100,

LOMMENT: 23.16.19202 GENFRAL SPECIFICATIONS QF VIDEQC
SAMBLING MACHINES: The renresentat;ves of the MTA and 3IA
xtcc that having keys available with two hours of a reguest

hould satisfy both the Department’ s needs and the security
ns or vendors and operators without the necessitcy of
g Kays on the premises. The reprasentative »f the GIA
also suggestad cthat the provision allowing kpyq to pe provided
~o th2 Deparbmﬂnc be retained, Rich r chat
suggestion. ch Miller stated in ! LToen Somments nhat
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raquiring keys tc be on the premises and "immediately available"”
would expose every coperator to =mplovee theft and s
unreasconable in the sxtreme. The representative of the MCMCA
strenuously objacted to the adoption of the proposed amendmant
for the same reasons stated by Mr. Miller.

RESPONSE: The Departmenc needs some assurance that accs
to machines will be immediate for the purposes of snforcement;
in addition, to avoid lengthy waiting times that waste staif
resources, and to provide system integrity, the Department ne=ds

EE

immediate access. The Department alsc has concerns about che
State's liability in retaining keys at the regquest of machine
OWHETS , However, the Department agrees that the presenc
digcretionary language in the rule can be retained whilz a
policy is developed that addresses all these cone¢erns, It is

the Department's intention to put this policy into effect as
soon as possible.

COMMENT: 23.1%.1917 GENERAL R REMENT F
MANUFACTURERS, OISTRIBUTORS AND ROUTE OPERATORS, QF VITEHO
GAMBLING MACHINES OR PRODUCERS OF ASSOCIATED FEQUIPMENT (3) 2. :

The representative from the MCMOA suggested deleting "coin
operator" from this rule.

£ SE: The Department agrses that the term "coin
operator” is redundant and can be deleted.

COMMENT: 23.15.1%18 VIDEQ GAMBLING MACHINES TESTING piZ
_2': The representative of the MTA wanted to know why rhere wa
& 25% per hour fee increase. Mr. Casey, GIA, stated in 2i
written comments that the Department needs to provid
justification for this increase.

RESPONSE: The Department believes operational c
increases since the original fee was set in 1989 justify
increase in the fee from $40 to $50. Such increases inclu
salary adjustments, increased rent and facility overhead,
higher equipment costs; these increases range from 10% to
over the period between 198% and 1993. The Department al
anticipates the need for equipment replacement in the ne
future. For comparative purposes, the other labs in the Unicad
States have the following charges: 3tate of Nevada, $50/hour;
State of New Jersey, $75/hour; private laboratory, New Jerssy,
5125/hour.
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COMMENT: 23.16.2004 IMPORTATION OF ILLEGAL GAMBLING
DEVICES: The Department received a comment that inclusion of
machine parts in the approval process is cumbersome and ot
necessary.

RESPONSE: Existing rules and statutes provide the author::v
the Department needs rno require approval of devices or devicss
in a nearly completed state. Therefore, all references in =his
rule to components will be deleted.
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COMMENT: RULE XI 123.16.204} PROCEDURE FOR ADM,
HEARSAY EVT CE: The Department received z comment {ron
Richardson at the hearing that this rule could delay the hea
process co allow for hearsay evidence.

RESPONSE: The Department believes that the deadlines in the
rule ars rezascnable and that the rule should not be changed.

COMMENT - RULE XIT ({23.16,.3501) DEPARTMENT APPRCVAL OF
PROMCTIONAL AMES OF CHANCE, DEVICES OR ENTERPRISES: The
representative from the MTA stated that this rule needed to he
clarified to say that no devices or entarprises associated wich
promotional games of chance may be played prior to Departmenc
approval. Mr. Casey, GIA, stated in his written comments that
this rule would pose problems for the Department and be an
extreme inconvenience to the operators. He suggested that this
rule be rewritten as it is impraccical.

RESPONSE: Guidelines for evaluating promotional games
Wwill be developed and made available to licensees. Devices will
require prior approval.

COMMENT: RULE TV (23.16.3801) RIEVIIW OF CARNIVAL ZAMES
Dennis Casey, GIA, stated at the hearing that most, if o
1, o the games which are now listed and described in 23 4
1C4 could not be continued at carnivals or fairs if the proposed
language is adopted because they do concaln elements of rnancm
and are not "entiralv based upon =he skill of the p‘ayer."
suggested that the Department modify che de:Anlc:un of skill
thig rule. Rich Miller stated in his written comments thac cnis
rule was written contrary o statute and suggested strikinzg
language in section one of the rule.

RESPONSE: The Department believes that chance or lot should
not impact the outcome of the game in that it is possible for a
skilled player to win. The Department agrees that the statutory
language in House Bill 191, amendipng 23-5-104, MCA, concerning
games of skill, can be incorporated} into this rule.

C dodt )
Y:‘\M 7 ¢ M.
JOSEGH P. MAZUREK -

Ll Acgqrney Generalr /

ﬁm D TS v —
CHKIS TWEETEN

Chief Deputy Attorney General
Rule Reviewer

2Tl

2d to the Secretary of Stats Neovemher 15, 15813,
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the
amendment of rule related to
liability of workers for
medical expenses for workers'
compensation purpeses

NOTICE QF AMENDMENT OF
ARM 24.29.2402,
PAYMENT OF MEDICAL CLAIMS

TC ALL INTERESTED PERSONES:

1. On August 12, 1993, the Department published notice at
pages 1870 to 1871 of the Montana Administrative Register, Issue
No. 15, teo consider the amendment of the above-captioned ruls.

2. On Septemper 3, 1993, a public hearing was held in
HYelena concerning the proposed rule at which oral and writ:ten
comments were recelved. Additional written comments were

received prior to the closing date of September 10, 1993.

3, Afrer consideration of the comments received on zh
proposed rule amendments, the Department has amended the rulaz a
proposed, with the folleowing changes:

" D

24.29.1402 PAYMENT CF MEDICAL CLAIMS VL Payment of
medical claims shall be made in accordance with the schedule of
nonnospital medical fees and the hospital rates adopted by :the
department .

reeeptedbrythe tnswrer—The insurer shall make timely payments
sf all medical claims for which liability is accepted.

(3) Payment of private rocm charges shall be made oniv iI
ordered by the treating physician.

(4) Special nurses shall be paid only if ordered by zhe
treating physician.

i8] Por claims arising befpre July 1, 1933, no fes or
charge shall be QaMaQLe by the ‘n]u;gd worker for treatmentc of
Al ___+he co-payment provided bv 39-71-704, MCA 49034
B)__THE CHARGES FOR A NON-PREFERRED PRQVIDER, AFTER NOTICE
S 3 S PROV D IN -71-1102 . OR
T F ICAL SERVICES OBTAINED FROM QTHEER
THAN A MANAGED A TION ONC AN ORGANIZATION IS

DESIGNATED BY THE r‘\TSURER AS PROVIDED IN 35-71-1101, MCA
1 4

medical provider. If the insurer dges not reouire a co-paymant
bv the worker, the provider may ﬂet cnarqe Qr 0171 the wo*fer
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s¢ that the provider can make arrangements with the worker to
copilact rhe co-pavment.

AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-704, MCA

4. The Department has therosughly considered the comments
and testimony received cn the proposed rule. The following is
a summary of the comments received, along with the Department's
response to those comments:

Comment The State Compensation Insurance Fund (State Fund)
commented that ARM 24.292.1402 (6; should list all the other
situations where an injured worker might have to pay a fee for
medical services, not just the co-payment.

Responsge: The Department agrees with the comment and has
amended the rule accordingly.

Comment: The State Fund commented that subsection 8 of the rule
should be ¢larified to specify that the injured worker is liable
for paving the fees if the treating physician viclates the
orohibition against self-referral.

Responsg; Secticn 39-71-1108, MCA, provides
injured worke h i rer is5 liable £

hat neither the
> i ba s
tre=ating physician vioclates the statuta.

T
fcr fees when :the

-
Comment : The State Fund commented that the reguirement of
advance notification of preoviders that a co-payment is due from

~he injured worker is not veqguired by statute. The Montana
=elf-Insurers Association algo made the same general comment.

[§70

Response: The Department believes that 1t is appropriate that
the insurer give notice to koth the injured worker and the
injured worker’'s known medical providers that the insurer will
not be paying the entire medical bill and that the worker must
contribute a co-payment. Section 39%-71-704, MCA, is silent as
o any party having to provide netification of the applicability
0f co-payments. Co-payments are a new concept in workers'
compensation, and represent a substantial change in the law.
The Department believes that advance notice should be given that
co-payments will be required frcm the injured wcrker.

The Department believes that the insurer is in the best
position to give notice. One insurer might decide that it will
not require co-payments in some claims, while another insurer
may enforce co-payments in all claims. Providers may not xnow
at the time of the second visit who i1s the insurer, and what
policy applies. The advance notification requirement allows
oroviders che opportunity to collect the co-payment at the time
services are provided. Likewise, iniured workers (who may be
cotally disabled and not working! shculd be made aware that they
~ave a respcnsibility to pay for a portion of their medical
zxpenses in advance of incurring those e=xpenses. To clarify

Montana Administrative Register 22-11/24/93



when the notice must pe given, the Department has added the word
"sdvance" to the last sentence in subsection {6].

womment: The Stats Fund aisc commented that providing notice to
previders 1s impossible if the insurar is not aware of the
existence of the provider.

Nas amended the rule to reguire that
ent to providers who are known to be
injured worker.

Resporse: The Department
netice needs only o
rendering services o Ihe

=

5. The amendment
1993,

to this rule are effective December 1,

Ui

v

David A. Scotns Laurie Ekangerf Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to

State: Novemker 15, 1993,
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ENT OF LABOR AND INDUSTRY
TATE OF MONTANA

O
k7l
U) Z

In the mactar of NCTICE QF AMENDMENT OF
amendment of rul ARM 24.29.1409,
travel expense ¥ TRAVEL ZXFENSE REIMBURSEMENTS

fcr werkers’' comp

1
)
)
purpcses )

3

S ALL INTERESTED FERSONS:

1. Cn August 12, 1992, the Depar:iment publisned notice at
pages 1872 to 1875 of the Montana Administrative Register, Issue
1

No 5, to consider the amendment ¢©f -he above-captioned rule.

2. On September 3, 13%3, a public hearing was held in
Helana ccncerning the preoposed rule at which oral and written
cecmments were recelved. dddirional written comments wers
received prior to the cloging date of September 10, 1993.

3. After censideratlion ©of the comments received on the
proposad rule, the Department has amended the rule as proposed,
with the following changes:

L 26,2409 TRAVEL EXPENSE REIMBURSEMENT {1} For ciaims
g _before July 1, 198%, Rraimbursement Zor travel expenses
be dersrmined as follows:

.8} Personal automobile and private airplane mileage
sxpenges spall be reimbursed at the current rates specified for
state emploveeas. Pricr authorization from the insurer is
required for the use of a private airplane. Total reimbursable
automobile miles shall bpe determined accerding tgo the most
direcr nighway route between the iniured worker's resjdence and
che orovider.

ib) Expenses for eligible mealg shall be reimbursed at the
meal rates established for srate esmplovees.

i¢r Agtual _suc-of-pegket receipred lodging —exgpenses
ingurred by injured workers shall be rejmbursed up 5o the

Faximum amounts Pstabl‘s eq ;or state emplovees. 4oqa1rq in

from & licensed lodging fagility. If the ipjured workeyr scays

n a non-receiptaple facility, or fails to gkbtain g receipt, the
impursement is the ampunt set for state emplovees for non-
receivted lodging.

.G) Miscellanepus cransgortat;on sxpenses, such _as taxi
‘*fec or parking fees, are veimbursable and must be suypportad bv
Daigd _receipts,

_iL Reguestg for travel reimbursement must be made wifhin
i reascnap.e time Zollowing the dageis) the travel was incurred.
2) For claims arising durinc the period July 1, 1989,

June 30, 1393, rermbursement oy “ravel expenseg shall

minegd as follows:
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(a) Perscnal autcmobile and private airplane mileage
expenses shail be reimbursed at the current rates speciified for
state _mployees. Prior authorizacicn from the insurer is

equired o

£ he use of a private airplane. Total reimbursable
automobl e miles shall be determined according to the most

hhe provider. When the travel coincides in wheole or in part
with the irnjured worker's vegular travel to or from kis the
worker's employment, the coincident mileage may be subtracted

from the reimbursable mileage, For each calendar month, the
fi Fifry  (50) wmiles of automokile mileage is  ncc
bursable.

(b) Expenses for eligible meals shall be reimbursed at the
meal rates established fZor state employees.

{c) Actual out-ci-pocket receipted lodging expenses
incurred by injured workers shall be reimbursed up to the
maximum amounts established for state employeas. Lodging in

these areas specificallv designated as high cost cities shall be
reimbursed ar actual cost. Any claim for receipted or high cost
lodging reimbursement must be accompanied by an original receipt
from a licensed lodging facility. If the injured worker stays
in a non-receiptable facilicy, or fails to obtain a rsceipt, the
reimbursement is the amount set for state 2mployees for non-
receipted lodging.

(d} Miscellaneous cransportation expenses, such as tax:
fares or parking fees, ars reimbursable and must be supported by
paid receipts.

(e} Claims_ for reimpursement gof sravel sxpenses must be
submitted within 90 days of the date the expenses are incurred
on . a form furnished by rthe insurer, CLAIMS FOR REIMBURSEMENT
THAT ARE NOT_ SUBMITTED WITHIN 90 DAYS MAY B3FE DENIED BY THE
INSURER.

13Y For ¢laims arising on or after July i, 1993, travel
g¥penses are not reimbursed unless the travel 1s at the request
of the insurer. Travel 3s "at the geguest ot the insurer" when

in

£9; attend independent medical examination—e; use a
preferred orovider—~ or e be treated bv _a managed care

organizatcion. If travel sxpenses ars to be reimbursged, then
re:mbursement shall be determined as follows:

ia) Personal autsmebile and private airplane mileage
axpensges shall be reimbursed aft the current rates specified Ior
state emplovees. Pr‘or authorization from the insurer is
required for the use of a private ajrplane. Total reimbursable
automobile miles shall be determined accordina to the most
direct highway route between the injured worker’s regidence and
the provider, For each calendar month, the first Fifty .50°
miles of automobile mileage is not reimbursable., In addition,
cravel within the community in which the worker resides shail
not be reimbursed. For the purposes of this rule, the community
in which the worker resides is the town or gityv served bv the
post office which serves the worker's residence, regardless of
where the werker resceives mail
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b)Y Expenses for =2ligible meals shall be reimbursed at She
meal rates =staplished for state emplgyess,

ic) Actual out-of-pocket receipted _ lodaing expenses
incurred by injured workers snall be reimbursed up to cthe
maximum amounts established for state emplovees. Lodaging in
choge areas specificallv designated as high cost cities zhall be
reimpursed at agtual cost. Any claim for receiptad cr high
sodging reimbursement must oe accempanied by an original rec
from a ljcensed lodging fagility. If the injured worker
in & non-receiptable facility, or falls to obtain a receipt,
reimbursement is the amount gsef for stats emplovees fox
receipted lodging.,

{d) Miscellaneous transportation expepnses, such as taxi
fares or parking feeg, ave reimbursable and must be supbortzd by
paigd.receipts.

(e} Claima for reimbursement of travel sxpenses must ke
submitted wi 0 days of the dats the expenges are incurryed,
on a form £ i v o the inguray CLAIMS FOR REIMBURSEMENT
THAT ARE NOT SUBM TTED WITHIN 320 DAYS MAY BE DENIED BY TET

T

INSURER.
234} {a) Preauthor_ued zxpenses incurred for direct
commercial :ransporrac ‘on by air or ground, including rental

vehicles, shall be reimbursed when ne other less ceostly form cof
travel is available to the inijured worker, or when less costl
forms of travel are net suitable -o the injured worker’s medi
condicion.

‘b)Y If an injursd worker <chooses to use commercial
transportation when a less costly fcrm of travel suitable to his
madical condition is available, resimbursement shall be made
according to the rates associated with the least costly form of
travel.

B Sl adma—fer—reimbursement-of —travel—eNpepses—RugEPe

i ki _ £-whe-date-che expensegsare—iacuread -
an—s—ferm—Enraished-by-—hae—inaurer-

44Tl5L The department shall make availabla o interestad
partiss th specific information referenced n this rule
concerning rates for cransportation, meals, and lodging; meal
time ranges; and designations cf high ¢ost cities. “he
department shall inform interested parties in a “imely manner of
all applicable updates to this informacion.
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-7C4, MCA

4, The Department has thoroughly considered the comments
and testimony received on the proposed rule. The following is

a summary of the comments received, along with the Department's
response to those commentcs:

Comment: The State Compensation Insurance Fund (State Fund)
commented that the rule should make it clear that £for claims
arising after July 1, 1989, failure to request ctravel expense
reimbursement within 90 days of the travel ac¢ts as a waiver of

the reimbursement. The State Fund offered suggested wording fcr
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subsgections '@ and 3 le;. The Montana Self-Insurers
Association made the same general comment.

Respense: The and has
amended the ¥ although with different wording
than suggested.

Comment: The €tate Fund commented that subsection 3 of the rule
shculd be clarified to specify that travel is paid only when
cravel tc a prefasrred provider or a managed care organization is
ar the request of the insurer,

Response: The Department agrees with the comments and has
amended the rule by changing the punctuation accordingly.

Comment: The Montana Municipal Insurance Authority and the
Montana ciation of Counties commented that they did not see
the need three versions of the rule that differ accerding
the date of ry, nor why the "S0 mils deductible" 4id noc
apply to pre-July 1, 1988, claims.

Response: Thrae versicns of rhe rule are needed because the law
governing relimpursement of travel expenses has changed. Because
the statu 2ct on the date of the injurv apply to
determine vitclement, the Department rules must be

3

Jdare-sensi "5 mile deductible” s a product of the
Deparciment e on travel expenses, and acts as a ilimication
on benefiz =snnitiement. Because the Department did not have

authority to make rules regarding travel reimbursement uncil
that power was granted to it by the 1989% Legislature, affective
July 1, 19892, the "G50 mile deductible" cannot properly be
appli=d fo pre-July 1, 1289, claims.

Comment: Alexis, a claims adjusting firm, commented that th
Department lacks authority to make rules concerning travel for
pre-July 1, 1%89, claims, and disagreed with the Department’'s
reading and interpretation of Lovell v. State Tund, WCC Ne.
2204-6432.

Response: The Departmenc’s rules for pre-July 1, 1989, claims
merely restate the case law requirements established by the
Workers’ Ccmpensation Ccurt for determining how insurers are to

pay travel expenses in pre-July 1, 19889, claims, See, e.g.,
Nelson v. Intermountain Ins. 9., WCC No. 8407-2530 (December 6,
1984 . The Department believes that it 1is appropriate to

include the pre-July 1, 1989, requiremencts in the rules so that
interested parties can find the relevant information in one
place. The Department has again reviewed the law and stands by
its reading c¢f the Lovell decision.

Comment: Alexis guestioned what was meant by "coincident"
mileage and r=quested c¢larification in the rule.
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e related to coincident mileage was
The Department belisves that ig
v to the intent of che Montana Administrative
Procedur=s Act to substantively change the phrasing of the rule
regarding "coincident mileage.” However, as clarification,
coincident mileage is that distance actually traveled by a
claimant to work, when the claimant also that day sees a heaith
care provider for treatment of the jJjob-caused injury ¢
condition. It does nct refer tc mileage that a torally disablec
worker would customarily drive to the workplace, "but for" -
disabling condition.

foaﬁ'T

Comment: Alexis commented that future public hearings sheuld
net be scheduled cn a Friday befcocre a three or four day weekead.

Responge: The Department will keep this comment in mind when
scheduling future hearings on other rules.

R The amendments to this rule are effactive December 1
1993.

(s 3 14 .AL:AJZ)‘? /77 7S 7 ot o
Dav-d A. Scort Laurie Exanaer, “Cemmissioner
Rule Reviewer CEPARTMENT OF LARCR & INDUSTRY
Cartvifiied te the Secretarv of Srate: November 1%, 1593,

Jo-11/24%/9
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BEFORE THE DEPARTMENT OF LARBCR AND INDUSTRY
OF THE STATE OF MONTANA
In the matter =f the ) NOTICE OF AMENDMENT OF
amendment o rules related to ) ARM 24.29.1504, DEFINITIONS;
gelection of treating ) 24.29.1511, SELECTION QF
physician for workers’ ) PHYSICIAN; AND ADOPTION OF
compensaticn purposes ) NEW RULE T [24.29.1510]

TO ALL INTERESTED PERSONS:

1. On August 12, 13%3, the Cepartment published notice at
pages 1878 te 1880 of the Montana Administrative Register, Issue
No. 15, to consider the amendment ©f the above-captioned rules

and the adoption of new ruls I.

2. Cn September 3, 1i8%93, a public hearing was held in
Helena concerning the proposed rules at which oral and wricten
comments were recelved. Additional written commants were

received prior to the closing date of September 10, 1993.

3, After consideration of the comments received on the
oroposed  rules, the Department nas amended the rules as
proposed, with the following changes:

24.29.1504 DEFINITICONS 3ame as proposed.

24.29.1511 SELECTION QF DHYSICIAN fFOR CLAIMS ARIZSING
BEFORE JULY 1 13233 i) Although section 33-2Z2-111, MIA,
provides freedom cof choice in selection of a physician, workers’
compensation and occupational disease case law also racogni

chat a worker must select a single physician whe is responsi DLE
for the overall medical management o©f the workers’ condicion.
That physician is known as the treating physician. Eor claimg

arising before July 1, 1993, the worker may select any persgn
who—ig—defined-asa-phygicianpby 3320233 —Mad LICENSED AS ONE

QF THE FOLLCOWING PROVIDERS a5 that worksar's inijtcial "treating
phyvsician®«;

(A} PHYSICI

(B) PHYSICIAN ASSISTANT-CERTIFIED;

(C) DENTIST;

D) OSTEQPATE;

\E) CHIROPRACTOR;

(F) QPTCMETRIST;

(G) PODIATRIST;

(H) PSYCHOLOGIST; OR

(I) ACUPUNCTURIST.

(2) and (3] remain the same.
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-704, MCA

4. The Department has adopted the new rule exactly as
proposed. The new rule will be known as 24.29.1510, Selecrion
of Physician for Claims Arising Op _cr After July 1, 1993.
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5. The Department has thercughly congidersd the -omment

S
and testimony recexved on the proposed rulss. The following is
a summary c¢if the comments recelved, a.ong w the Department’s
respense te those comments:

Commenct : The 3tate Compensation Insuranhgs Fund (Stace Fund)

commentad that ARM 24.29.1511 shouid not e amended, =xcept as
To the ;atcnunrase and perhaps &fc remcve the referance to
gection 33-2Z-111. The State Fund neoted th § 33-22-1.1 does
not apply to Plan Ne. 1 {self-Insurers) and 2lan No. : ithe
Stace Fund)!, and commented on the =ffect ©f Senate Bill 347
{Chapcey 628, L. 1993} on § 33-22-111.

Respense: The Department has amended the rule to cla zhat
from thoge classes 2f health care providers identified by
section 33-22-111, MCA, an injured worker may select a ".freating
physician". The vrule, as amended, does not reference GChe
statute in guestion, and instead lists the classes of providers.

5. The amendments anrd new rule are 2ffective December 1,
1983
WA/, M ﬁ;lfc‘_( R
David A. Scott Laurie Ekangér, Jommissicner
Rule Reviewer DEPARTMENT OF LAEQR & INDUSTRY

Certified to the Secrestary of 3tate: Ncevemper 15, 1933,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of NEW RULE I (42.2.701) ) NEW RULE I (42.2.701) .
relating to Tax Information } relating to Tax Information
Provided to the Department of ) provided to the Department of
Revenue ) Revenue

TO: All Interested Persons:

1. On June 10, 1993, the Department published notice of
the proposed adoption of Rule I (42.2.701) relating to tax
information provided to the Department of Revenue at page 1192
of the 1993 Montana Administrative Register, issue no. 11.

2. A public hearing was held on July 1, 1993, where
written and oral comments were received.

3. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT: The Montana Association of Beer and Wine Wholesalers,
Anheuser—-Busch Companies and Spirits West opposed section
(S)(a){iii) of the rule concerning public access to beer and
wine reports. Four specific reports have been available in the
past:

1. beer wholesaler monthly excise taxes paid;

2. wine distributors monthly excise taxes paid;

3 brewers and beer importers monthly reports of shipment

volumes into Montana; and

4. wineries monthly reports of shipment volumes into
Montana.

The commentators believed that these reports should

continue to be available to the public. They believe the

reports are important to industry members to determine market
information which they need. They arque that the information is
not protected by the constitutional right of privacy because the
information was available and the taxpayers were aware that it
was available.

RESPONSE: Although these reports are taken directly from tax
returns, the department has determined that the first two
reports (beer wholesalers and wine distributors) are public.
However, the second two reports (breweries and wineries) are not
public information and will be kept confidential to protect the
privacy interests of the taxpayers.

The reports were made available to the public. The
taxpayers themselves received a copy of the first two reports
and were aware that other taxpayers received a copy. However,
the third and fourth reports were not made as readily available
to other taxpayers. Although they were formerly considered
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public only a few people reviewed the list. There is no
evidence that the majority of taxpayers were aware that the
information was being furnished to other taxpayers.

The department sent letters to the taxpayvers listed in the
reports. The letters asked the taxpayers if they would agree to
waive their right of privacy concerning the reports. The
response was:

REPORT YES NO NO RESPONSE
1. (beer wholesaler) 37 6 2
2. (wine distributor) 23 3 0
3. (brewery) 20 23 5
4. (winery) 57 129 21

Clearly the vast majority of taxpayers on the first two
reports wanted to receive the reports. They aqgreed to waive
their privacy right. However, the majority of the breweries and
the wineries did not wish to waive their privacy right. This
indicates that the information on the third and fourth reports
is more sensitive. It also indicates that the majority of these
taxpayers have an expectation of privacy.

The department will provide the requested information for
all of those people who agreed to waive their right of privacy.

COMMENT: The E. & J. Gallo Winery commented that the rule is
necessary to protect the privacy of its business affairs. They
state that they have an expectation of privacy despite the fact
that it may have been ignored at times. They alsoc state that
public disclosure serves no state purpose.

RESPONSE: The department accepts these comments and has
addressed most of these concerns in the above response. The
comment that disclosure serves no state purpose is important.
If a privacy interest is found, the merits of public disclosure
must be weighed against that right. We agree with the
commentator that the merits of public disclosure seem relatively
small.

The only state purpose for public disclosureis for budgets
or for oversight. Clearly it is necessary that some entity be
able to review the Department of Revenue's actions. The
Legislative Auditor has the ability to review all information in
the possession of the department under the same restrictions
that the department is under. In addition, the Legislative
Fiscal Analyst can review this information for budget purposes.

COMMENT: The State Tax Appeal Board commented that the
department is keeping the Realty Transfer Certificates
confidential which makes the property reappraisal process
confidential.

RESPONSE: The Montana legislature has determined that Realty
Transfer Certificates are confidential. § 15-7-308, MCA. The

i ror 22-11,21/93
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proposed rule does nct address situations where a statute
declares a document to be confidential. The proposed rule only
deals with those situations where no statute exists, Therefore,
no amendments are necessary to the rule as a result of the
comments.

The department is doing everything it can to make the
reappraisal process as open as possible given the statutory
restriction, All taxpayers have the right to see any and all
information that was used to determine their reappraised value.

COMMENT: Members of the Revenue Oversight Committee commented
on the rule at their meetings on June 14, 1993, and September
17, 1993. Some of the comments were similar to those stated in
the first comment above.

Other comments concerned the change in legal position

regarding natural resource taxes. The department has been
providing a quarterly summary of the coal severance tax returns
for each taxpayer £or several vyears. The report listed

quantities of c¢eal sold at each mine as well as the contract
sales price. It was provided to the Legislative Council and the
Montana Coal Council, among others. Some members of the
committee felt that the report should continue to be provided
because there was no expectation of privacy on the part of the
taxpayers.

In addition, at least one member felt that the severance
tax was like a property tax. In the case of property taxes most
information is avallable. Alsoc, there was some concern that the
Legislatures needs to have this information for budget purposes
and that the department should wait to adopt a rule until the
legislature had an opportunity to address the issue.

RESPONSE: The comments regarding the beer and wine reports have
bDeen addressed in the response to the first comment.

The department will provide certain reports prepared from
the natural resource tax returns, In particular, we will
provide o0il and gas volume information to the Board of 0il and
Gas Conservation, and we will provide a quarterly summary of
coal information to the public. The coal severance tax summary
report will be changed so it no longer lists contract sales
price for individual taxpayers. The information will include
volume (tons) for each taxpayer and a statewide average sales
price.

The reason that the o©il and gas information is being
provided is that it has been published by the Board of Qil and
Gas Conservation for some time and is only volume information.
The  published information does not  contain sensitive
information. In additicn, the fact that the information has
been published for a long period of time indicates that there is
very little, 1f any, expectation of privacy. An expectation of
privacy is reguired to make information confidential.

The reason that the coal severance tax report is being
changed is that the old report contained information which is
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sensitive, Although this information was previcusly made
public, the companies still assert that the information is
sensitive, The Montana Coal Council stated at the Revenue

Oversight Committee meeting that today's market 1is more
competitive than it used to be, and the information is more
sensitive than it used to be. Sensitive financial information
can be used by competitors to the disadvantage of taxpayers.
One taxpayer is competing for customers and at the present time

only has one customer. The information previously furnisghed
will thus reveal the selling price of this companies' one
remaining contract. The release of this information would

clearly be detrimental to this taxpayer,
The reasons that this information is not like most property
tax information (net and gross proceeds taxe§ are property

taxes) is that it is much more sensitive. Most property tax
information 1is descriptive of particular real or personal
property. It does not include financial information of a
sensitive nature. If it does include such sensitive

information, it may be confidential.

The Legislature will continue to receive the information
necessary to do budgets through the Legislative Figscal Analyst.
In addition, the Legislative Auditor can review tax returns and
other confidential documents., However, the fiscal analyst and
auditor are required to maintain the confidentiality of the
information they receive. They can use it for whatever purpose
is necessary but are not allowed to make taxpayer specific
information public.

The department cannot wait to adeopt a policy until the
legislature acts, because it must address these issues as they
arise and apply existing law. The department c¢ould wait to
adopt a rule but it would still have to make decisions on what
documents are ocpen to public access and which ones are
confidential. The difference is that it would be making these

decisions without 1informing the public. In following the
rulemaking process, the department is informing both the public
and the Legislature of its legal interpretation. The

Legislature, now that it is aware of the department's legal
interpretation, can make any change it wishes.

COMMENT: The Montana Coal Council supported confidentiality of
tax returns and information from tax returns. As stated in the
above response, they believe the information is sensitive and
could be used to the economic disadvantage of a taxpayer by a
competitor. They also request that the Resource Indemnity Trust
Tax be included with the other taxes in (5)(a)(i).

RESPONSE: The comments are accepted. See above response. The
Resource Indemnity Trust Tax 1is not included because the
legislature has adopted a policy of keeping this information
confidential pursuant to § 15-38-109, MCA. The opinion is only
intended to address those areas where the legislature has not
specifically addressed the issue.

: 9-11/24/
Monrtana Adminigrrative Register 22-11/24/93



-2815-

4. As a result of the comments received the department has
amended the rule as follows:

NEW RULE I ({42.2.701) TREAPMERT—OF PUBLIC ACCESS TO
TAXPAYER INFORMATION (1) The Montana Constitution guaran?ees
Tndividuals and corporations the right to privacy in Article ITI,
Section 10. Under this provision of the Constitution, and in
conjunction with various statutes in the Montana Code Annotated,
the department will protect the privacy interests of taxpayers
with regard to information they submit to the departmentc.

(a) A protected privacy interest exists when a person
expects the information they submit to remain private and that
expectation of privacy 1is reasonable by socratr SOCIETAL
standards.

(b) It is generally accepted that most taxpayers have a
reasonable expectation that income and financial data and other
information provided to the department will remain private,
unless courts or the legislature fras HAVE specifically
recognized that the information is subject to public disclosure.

(2) The Montana Constitution guarantees the public's right

te  know. The right to know provision of the Montana
Constitution is intended to keep the public informed about the
workings of state government, The public's right to know must

be balanced against the individual right of privacy.

(3) Informaticn, such as tax returns, that taxpayers are
required to provide to the department, and department prepared
documents, such as audit reports, that identify taxpayers are
confidential, unless it is clear that a taxpayer does not have
a protected privacy interest in information found in the
documents ., H—rhere-isanydoubt—AS - to wirethe T oT IrotE
taxpayer—has—a-protected—privacy —Interest -imr-the —irformationy
tire—department-wiii--resolve—chedoubt—imrfavor—of-privacy~

(4) Documents prepared by the department that do not
identify taxpayers and their associated private information are
not confidential and will be released.

(5) (a) The department considers the following to be
confidential information based on the Montana Constitution:

(i) tax returns, CERTAIN reports and audits for natural
resource taxes such as net and gross proceeds and severance
taxes;

(1i) tax returns, CERTAIN reports and audits for
miscellaneous taxes such as cigarettes, lodging facilities, and
dangerous drugs; and

(iii) tax returns, CERTAIN reports and audits of alcoholic
beverage taxes.

(b) The department considers the following to not be
confidential information based on the Montana Constitution:

(i) information describing the physical characteristics of
property OR OTHER INFORMATION which is used to determine values
for property tax assessments. EXAMFLES INCLUDE PERSONAL
PROPERTY REPORTS, REAL PROPERTY RECORD CARDS, AND ALLOCATION
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REPORTS;

(ii) information the department cobtains £rom public sources
rather than the taxpayer; and

(iii) statistical compilations of confidential information
which do not identify SENSITIVE INFORMATION ABOQUT taxpayers.
EXAMPLES OF THESE INCLUDE OIL AND GAS QUANTITY REPORTS PROVIDED
TO THE BOARD OF OIL AND GAS CONSERVATION, COAL PRODUCTION
REPORTS WHICH DO NOT IDENTIFY TAXPAYERS, AND MASKED INDIVIDUAL
INCOME TAX INFORMATION WHICH DOES NOT IDENTIFY TAXPAYERS.

(c) The list of taxes is not intended to be all inclusive
but simply provide examples of information which is not covered
by a specific statute. Statutes which require confidentiality
wiii—be ARE presumed to—be constitutional.

{6) Confidential information may MUST be provided to the
taxpayer themselves, or to their designee. Reguests for this
information must be submitted by the taxpayer in writing to the
department, These requests will be maintained in the files of
the department.

AUTH: 15-1-201, MCA; IMP: Montana Constitution, Art. IT,
Sections 8, 9, & 10; Attorney General Opinions 38-59 and 39-~17;
2-4~5Q1; 2-4-623; 2-6-109; 15-7-308; 15-30-303; 15-31-507; 15-
35-205; 15-38-109: 15-50~205; 15-50-206; 15-50~207; 16-3-211;
16-3-404; 16-11-120; and 16-11-122, MCA.

5. Therefore, the department adopts the rule with the

amendments listed above,

o L ~oy . .
Vot ang H citjﬁ,u;’c #en

CLEQ ANDERSON J o CK ROBI

Rule Reviewer Director of Revenue

Certified to Secretary of State November 15, 1993.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE ADOPTION of the
of ARM 42.35.211; 42.35.213; ) AMENDMENT to ARM 42.35.211;
42.35.231; 42.35.317; 42.36. ) 42.35.213; 42.35.231; 42.35.
211 and the REPEAL of ARM ) 317; 42.36.,211 and the REPEAL
42.35,.232; 42.35.233; and ) of 42.35.232; 42.35.233; and
42.35.234 relating to ) 42.35.234 relating to
Inheritance Taxes ) Inheritance Taxes

TO: All Interested Persons:

1. On September 16, 1993 the Department published notice
of the proposed amendment of ARM 42.35.211, 42.35.213, 42.35.231,
42.35.317 and 42.36.211 and the repeal of ARM 42.35.232,
42,35.233 and 42.35.234 relating to inheritance tax at page 2109
of the 1993 Montana Administrative Register, issue no. 17.

2. Written comments were received from Junkermier, Clark,
Campanella, Stevens, P.C. Those comments and the Department's
responses are as follows:

COMMENT: The proposed amendments to ARM 42.35.211(2) regarding
definitions should be made more specific. Judicial
interpretation could change the meaning, especially when a
person gives away all of their estate, and later acquires
additional assets either from making a second fortune or they
themselves inherit significant assets from an unknown party.

RESPONSE: In ARM 42.35.211(2) a suggestion was made that a
definition of "final distribution" should be more specific. The
inheritance is imposed only on transfers specified in 72-16-
301(1), MCA. This is the c¢riteria used to determine whether a
transfer 15 taxable. Although the definition of "final
distribution" may be used in different contexts, "final
distribution of estate property", for inheritance tax purposes,
means the transfers specified in § 72~16-301(1), MCA.

COMMENT: Please expand on the amendment to ARM 42,35.231(2)(b).
We see this rule as not contemplating certain examples which the
example "A" does not address. In the example, what happeng if
"A" dies first? Would these gifts be added back to "A's"
estate?

RESPONSE: ARM 42,35.231(2)(b) was rewritten to clarify the last
sentence of 72-16~303(2), MCA, which deals with the valuation of
property acquired as joint tenancy with the right of
survivorship. The example used in this rule illustrates what
portion of the joint tenancy property would be included in a
donee's or an heir's estate. The gquestions asked regarding this
section of the rule are: (1) what would happen if "A" died prior
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to "B", "“C", or "D" and, if so, (2) would these gifts be added
back into "A"'s estate. The answer is that ARM 42.35.211 would
still apply. If the gift was made within 3 years of "A"'s

death, this property would be included in "A"'s estate (as a
contemplation of death transfer). If the gift was made prior to
3 years from "8"'s death, then the gift would nct be included in
"A"'s estate.

COMMENT: It appears that the amendment to ARM 42.3%.231(3) is
a retroactive application., 1Is this correct?

RESPONSE: ARM 42.35.231(3) was rewritten to conform toc a
Supreme Court Decision ({State of Montana v. Dwyer) and the
resulting legislative changes. The legislation, that changed
the prior joint tenancy law to the current law, went into effect
QOctober 1, 1989. Prior to this date, all Jjeoint tenancy
transfers were taxable as ruled under the Dwyer decisicon. After
this date, all joint tenancy transfers are taxable under the
current legislation,

COMMENT : Is the amendment to ARM 42.35.,221(2)(b) trying :o
include transfers to a spouse 38 a gift in contemplaticn =F
death? If so, we disaqree.

RESPONSE: ARM 42.35.231(3)(b) again deals with the Dwver
decision and the subsequent legislative rhanges. This rule does
not deal with contemplation of death transfers., ARM 42,358,211

deals with contemplation of death transfers. Any transfer to a
spouse within 3 years from the decedent's date of death (even
though completely exempt for inheritance tax purpose) is a
contemplation of death transfer (§ 72-16-301(3), MCA).

COMMENT: What are the amendments to ARM 42.35.231(3)(b) and (4)
trying to accomplisnz

RESPONSE: ARM 42.35.231(3)(a) and (b) are rules written to show
the tax treatment of Jjocint tenancy transfers when the decedent
died prior to October 1, 1989. ARM 42,35.231(4) was written to
show the tax treatment of joint tenancy transgfers when the
decedent died on or after October 1, 1989.

3. The Department has amended and repealed the rules as

2roeposad.,

[N ! i - /
A e o .
\JQ,L;‘LL~9; H(““u(d: St %,f// u%/
CLEQ ANDERSON i L MICX ROBINSON

Rule Reviewer ‘ Director of Revenue

Certified to Secretary of State November 15, 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.507, 46.12.1021,
46.12.1022 and 46.12.1025
pertaining to medicaid
coverage and reimbursement

NOTICE OF THE AMENDMENT OF
RULES 46.12.507,
46.12.1021, 46.12.1022 AND
46.12.1025 PERTAINING TO
MEDICAID COVERAGE AND
REIMBURSEMENT QF AMBULANCE

of ambulance services SERVICES
TO: All Interested Persons
1. Oon September 30, 1993, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rules 46,12.507, 46.12.1021, 46.12.1022 and
46.12.1025 pertaining to medic¢aid coverage and reimbursement of
ambulance services at page 2218 of the 1993 Montana Adminis-
trative Register, issue number 18.

2. The Dapartment has amended rules 46.12.507, 46.12.1021
and 46.12.1025 as proposed.

3. The Department has amended the following rule as
proposed with the following changes:

6. 21022 AMBU. CE SERVICE RE EMENTS These re-
quirements are in addition to those contained in ARM 46.12.301
through 46.12.369308310.

Subsections (1) through (7) remain as proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec., 53=-6-101, 53-6~11F and 53-6=141, MCA
4, The Department has  thoroughly considered all

commentary received:

COMMENT: The proposed rule erronecmsly indicates that the first
sentence of current ARM 46.12.1022 refers to ARM 46.12.301
through 46.12.309. The notice of public hearing indicates that
the department proposes to delete ARM 46.12.309 and insert ARM
46.12.308. This appears to be an errur, because ARM 46.12,309
would apply to medicaid providers generally.

RESPONSE: The department agrees. The current rule refers to
ARM 46.12.301 through 46,12.308. The amendment was intended to
change the reference to ARM 46.12.308 to ARM 46.12.309. A
review of the cited rules indicates tiat the correct reference
is ARM 46.12.310. The langunage of ithe rule has been modified to
correct this citatiom, su that the rmeflerence is to all generally
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applicable provider requirements in ARM Title 46, chapter 12,
sub-chapter 3.

COMMFENT: The department cited section 53-6-141, MCA as a
statute implemented by proposed ARM 46.12.507. Section
53-6-141, MCA has been repealed.

RESPONSE: The department agrees. The citation to this section
must remain in the implementing citations for historical
purposes, but should not have been underlined.

COMMENT: We support the proposed rules. We would like to point
out, however, that under the proposed rules, there will be no
incentive to use ground transportation to return neonates back
home to transferring facilities. Ground transportation is often
more appropriate and economical, but 1is not used because
reimbursement is not allowed for a nurse to provide care during
transport. The state could save thousands of dollars by
allewing additional reimbursement for specialized transport
teams. Further, such teams are needed and should be reimburs-
able when ground transportation is the only available transpor-
tation, such as in cases of bad weather. Also, the $1.70 per
mile dwes not cover the costs of air ambulance services. We
hope these issues can be brought to the forefront in future
discussions.

RESPONSE: Ambulance service reimbursement includes payment for
ambulance attendants who must be certified in accordance with
state law, and who must be prepared to provide the basic or
advance life support services required for the patient, The
department at this time does not believe further reimbursement
under the ambulance service program is warranted for hospital
nursing staff to accompany patients in transport. However, we
believe consideration should be given to addressing this lssue
in terms of reimbursements for hospital services. We encourage
the commentor to continue discussions with the department’s
medicaid hospital services section staff on this issue.

Current rejimbursement for ambulance services is a base rate of
$140 for basic life support (air or ground) and $178 for advance
life support (air or ground). Additional reimbursement for
mileage is allowed at $2.50 per mile for ground transportation.
Medicaid pays additional reimbursement for certain non-reusable
and disposable supplies such as oxygen, gauze and dressings.

5. The proposed changes relating to reimbursement of
neonates and pregnant women as an outpatient hospital service
will be effective retroactively beginning November 1, 1993.
These changes will have no adverse impact, but rather will
benefit both medicaid recipients and providers. The remaining
proposed changes will be effective January 1, 1594.
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v S0 e YU SRS
Rule Reviewer Director, Soclal and Rehabilita-
tion Services

Certified to the Secretary of State November 15 , 1993,
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NOTICE FUNCTIONS QF N v {0]

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a propesal. 1In
.addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public.and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions:

is a

f)
looseleaf compilation by department of all rules
state departments and attached boards
presently in effect, except rulez adopted up to
three months previously.

of

back, bound publication,

3

is a soft

isgsued twice-monthly,

containing notices of rules proposed by agencies,

notices

of rules adopted by agencies, and

interpretations of statutes and rules by the

attorney general

(Attorney General's Opinions)

and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1.

Consult ARM topical index.

Update the rule by checking the accupulative

table and the table of contaents

Montana Administrative Register

Go to cross reference table at
title which lists MCA secticon
corresponding ARM rule numbers.

Montana Administrative Register

in the last
issued.

end of each
numbers and
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) iz a compilation of
exigting permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act forx
inclusion in the ARM. The ARM i3 updated through
September 30, 1993. This table includes those rules adopted
during the period October 1, 1993 through December 31, 1993 and
any proposed rule action that is pending during the past 6 month
pericd. (A notice of adoption must be published within 6 months
of the publighed notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Regiaster (MAR).

Te be current on propeosed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1993,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1993 Montana Administrative Register.

ADMINTISTRATION, Department of, Title 2

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Emplovees,
p. 827, 2372

2.21.1812 Exempt Compensatory Time, p. 2462

2.21.3607 and other rules - Veterans’ Employment Preference
P. 2464

(Public Employees’ Retirement Board)

I-11 Establishment and Implementation of Pamily Law Orders

Splitting and Paying Montana Public Retirement
Benefits, p. 1580, 2400

I-v Retirement Incentive Program Provided by HB 517,
p. 742, 2008
2.43.302 and other rules - Retirement Incentive Program

Provided by HB 517, p. 2057

2.43.418 Accrual and Payment of Interest for Previous Periods
of Elected Service, p. 496, 1199

2.43.609 Funding Available for Post-Retirement Adjustments,
p. 359, 1200

(Teachers’ Retirement Board)

I-I1 Implementing the Provisions of SB 173 Pertaining to
the Establishment and Implementation of Family Law
Orders, p. 1584, 2404
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2.44.201

and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
Copies of Member’s Contracts be Submitted When

Applying for Retirement Benefits - C(larifying
Investment Earning Available for Post Retirement
Adjustments - Implementing Amendments to SB 226

Adopted by the First 1992 Special Legislative Session
Relating to the Teachers’ Retirement System, p. 492,
1201

(State Compensation Insurance Fund)

I

2.55.101

2.55.320

Establishing Criteria for Assessing a Premium
Surcharge, p. 2060, 2527
and other rules - Organizatiom of the State Fund

Open Meetings - Establishment of Premium Rates,
p. 748, 1635

and other =rule - Method for Assignment of
Classifications of Employments - Congtruction

Industry Premium Credit Program, p. 370, 1485

AGRICULTURE, Department of, Title 4

I-1T

I-IIT

4,10.206
4.12.3007

and other ruleg - Civil Penalties - Enforcement and
Matrix - Sale, Pistribution and Inspection of Nursgery
Stock in Montana, p. 2580

and other rules - Civil Penalties Relating to
Beekeeping in Montana - Designating Regulated EBee
Diseases - Clarifying the Aplary Registration
Forfeiture Procedure - Restrictions on Apiary
Registration, p. 1588, 2120

and other zrules - Importation of Mint Plants and
Equipment Into Montana - Field Inapection - Mint 0il
Fee, p. 750, 1637

and other rules - Civil Penalties - Inspection Fees -
Assessment Fees - Produce Grades Relating to the
Distribution of Produce in Montana - Verification of
Produce Grown in Montana - Commodity Grade and
Charges - Control of Apples - Grading of Cherries -
Wholesalers and Itinerant Merchants, p. 1163, 1636
Licensing for Pesticide Operators, p. 2063, 2663
and other rules - Civil Penalties Relating to the
Distribution of Seed in Montana - Seed License Fees -
References to Seed Processing Plants - Seed Buyers
and Seed Public Warehouses - Bonding of Seed Buyers
and Seed Public Warehouses, p. 972, 1486

STATE AUDITOR, Title 6

I-II

22-11/24/93

and other rules - Establishing Accreditation Fees for
Annual Continuation of Authority - Defining “Money
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Market Funds" as they Relate to Investments by Farm
Mutual Insurers - Remove Limitations on the Issuance
of Credit Life and Credit Disability Insurance to

Joint Debtors - Prohibiting Discrimination in
Determining Eligibility €for Personal Automobile
Insurance - Wage Assigoments - Voluntary Payroll
Deduction, p. 2163

I-XI Contipuing Education Program for Insurance Producers
and Consultants, p. 2466

I-LV Administration and Enforcement of Laws Regulating

Standards for Companies Considered to be in Hazardous
Financial Condition - Annual Audited Reports - Life
and Health Reinsurance Agreementa - Reports by
Holding Company Systems - Establishing Accounting
Practices and Procedures to be Usad in Annual
Statements - Credit for Reinsurance, Including
Letters of Credit - Standards for Valuation of
Ingurer Securities and Other Invested Asaets,
p. 1726, 2408

6.6.502 and other rules - Medicare Supplement Insgurance,
979, 1487

(Clagsification and Rating Committee)

I-IX Temporary Rules on Matters Subject to Notice and

Hearing Before the Classification and Rating
Committee, p. 1173, 1638

I-X Matters Subject to Notice and Hearing Before the
Classification and Rating Committee, p. 1781, 2225

Co! RCE, Department of, Ti

(Board of Alternative Health Care)

8.4,301 and other rules - Fees - Licensing by Examination -
Direct Entry Midwife Apprenticeship Requirements -
Unprofessional Conduct - High Risk Conditions -
Consultation on Transfer Conditions - Required
Reporting, p. 1055, 1639

(Board of Athletics)

8.8.2801 and other rules - XKickboxing, p. 363, 1109, 1320

(Board of Barbers)

8.10.405 Fee Schedule, p. 2168

(Board of Chiropractors)

I and other rule - Interns and Preceptors - Fees -
Applications, p. 1592

(Board of Clinieal Laboratory Science Practitioners)

I-IX Clinical Laboratory Science Practitioners, p. 2065

(Board of Dentistry)

8.22.502 and other rules - Licenses Issved for Conducting
Parimutuel Wagering - Daily Double Feature -
Requirements of Licensee - Pool Calculations,

p. 1595, 2412
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{Board of
8.30.407

(Board of
8.32.406

(Board of
(Board of
8.35.408
8.35.414

(Board of
8.36.401

8.36.602
8.36.,801
{(Board of
8.39.504
{Board of

8.40.404

(Board of
8.42,402

(Board of
8.50.428

(Board of
8.52.604

8.52.606

(Board of
8.54.407

{Board of
8.56.409

(Board of
8.57.401

8.57.403
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Funeral Service)
and other rules - Fees - Unprofessional Conducet -
Crematory Facility Regulation - Cagket/Containers -
Shipping Cremated Human Remains - Identifying Metal
Disc - Processing of Cremated Remains - Crematory
Prohibitions, p. 1787, 2670

Nursing)
and other rule - Licensure for Foreign Nurses -
Prescribing Practices, p. 385, 1202

Nursing Home Administrators)

Occypational Therapy Practice)
Unprofessional Conduct, p. 2483
Therapeutic Devices, p. 1598, 2231

Optometrists)
and other rules - Board Meetings - Applications for
Examination - Examinations - Reciprocity - General
Practice Requirements - Fees - Applicants for

Licensure, p. 1447, 2121

Continuing Education - Approved Programs or Courses,
p. 2294

and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485

outfitters)
and other rulea - Outfitter Operations Plans -
Condugt of Cutfitters and Guides - Unprofessional
Conduct, p. 2070

Pharmacy)

and other rules - Fees - Out-of-State Mail Service
Pharmacies, p. 2073, 2586

Physical Therapy Examiners)
Examinations - Fees - Temporary Licenses - Licensure
by Endorsement, p. 2587

Private Security Patrol Officers & Investigators)
and other rules - Experience Requirements - Insurance
Requirements - Fees, p. 1450, 2413

Paychologists)
and other rules - Application Procedures -
Examination - Pee Schedule, p. 1792, 2232
and other rule - Required Supervised Experience -

Licensees from Other States, p. 2590

Public Accountants)
Qualifications for a License as a Licensed Public
Accountant, p. 1453, 2122

Radiologic Technologists)
and other xules - Examinations - Renewals - Fees -
Permits - Permit Fees, p. 1455

Real Estate Appraisers)

and other rule - Definitiona - Experience
Requirements, p. 501, 1642

and other ©zules - Examinations -~ Experience
Requirements - Education Requirements - Fees -

Agricultural Certification, p. 2170
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(Board of Realty Regulation)

8.58.406A and other rules - Applications - Trust Accounts -
Continuing Educatien - Unprofessional Conduct -
Property Management, p. 1063, 1809, 2123, 2233

(Boaxrd of Respiratory Care Practitioners)

8.59.402 and other rule - Definitions - Use of Pulse Oximetry,
p. 2487

8.59.501 and other rules - Applications - Temporary Permits -
Renewals - Continuing Education, p. 1458, 2125

{Board of Social Work Examiners and Professional Counselors)

8.61.401 and other rules - Definitions - Licensure
Requirements for Social Workers, Application
Procedures for Social Workers - Licensure

Requirements for Professional Counselors, p. 2296

8.61.402 and other rule - Licensure Requirements for Social
Workers and Professional Counselors, p. 92, 1325

(Board of Speech-Language Pathologists and Audiologists)

8.62.502 and other rules - Alde Supervision - Nomallowable
Functions of Aides, p. 1795

(Building Codes Bureau)

8.70.101 and other rules - BPuilding Codeas, p. 2173

(Weights and Measures Bureau)

8.77.102 and other rule - Fees for Testing and Certification -
License Fee Schedule for Weighing and Measuring
Devices, p. 1077, 1501

(Milk Coptrol Bureau)

8.79.101 and other rules - Definitions - Transactions
Involving the Purchase and Resale of Milk within the
State, p. 2301

(Financial Division)

8.80.101 and other rules - Banks - Reserve Requirements -
Investment in Corporate Stock - Investments of
Financial Institutions - Limitations on Lecans - Loans
to a Managing Officer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599%, 2198

(Board of Milk Control)

8.86.301 and other rules - Transportation of Milk from Farm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment to Quotas - Settlement Pund Payments,
p. 2315

8.86.301 Monthly Calculation of the Class I Milk Paid to
Producers, p. 1797, 2234

8.86.301 Emergency Amendment - Calculating the Clasas I Milk
Paid to Milk Producers, p. 1203

{Local Government Assistance Division)

8.94.4102 Report Filing Fees Paid by Local Govermment Entities
Under the Montana Single Audit Act, p. 755, 1328

{(Board of Investments)

8.97.1301 and other rules - Definitions - Seller/Services
Approval Procedures - Loan Loss Reserve Account,
p. 1247, 2235
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(Business Development Division)

8.99.401 and other rules - Microbusiness Finance Program,
p. 1B00, 223¢

(Board cof Housing)

8.111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - Reverse Annuity Morxtgage Loan
Provisgions, p. 503, 1207

(Montana State Lottery)

8.127.407 Retailer Commission, p- 2078

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.16.901 and other rules - Spec¢ial Education, p. 757, 1813,
2415

(Board of Public Education)

I Certification - Early Childhood, p. 2323

10,57.211 Test for Teacher Certification, p. 1463

10.60.101 and other rules - Board of Publi¢ Education Policy
Statement - Due Process in Services - Tdentification
of Children with Disabilitles - Opportunity and
Educational Equity - Special Educatiomn - Student
Records - Special Education Recoxds, p. 2326

10.66.101 and other rules - General Educational Development -
Requirements Which Must be Met in Ordexr to Receive
High School Equivalency Certificates - Waiver of Age
Requirements - Method of Applying - Fees - Waiting
Period for Retesting - Issuance of Equivalency
Certificates, p. 2593

(State Library Commission)

10.101.101 Organization of the State Library Agency, p. 1461

FAMILY SERVICES, Department of itle 11

I Qualifications of Respite Care Providers, p. 1251

11.7.313 Foster Care Payments, p. 589, 1208

11.7.601 and other rules - Foater Care Support Services,
p. 2080, 2528

11.12.101 and other rules - Youth Care Facilities, p. 1073,
1506

11.12.101 Definition of Youth, p. 591, 120%

11.14.103 and other rules - Day Care Facility Licensing and
Registration Requirements, p. 333, 1210

FISH, WILDLIFE B S, Departm of, Title 12

12.3.112 Setting of Nonresident Antelope Doe/Fawn Licenses,
p. 2201

12.3.123 Nonresident Combination License Alternate List,
p. 2199

12.3.402 License Refunds, p. 105, 951, 1330
12.6.901 Water Safety Regulations - Allowing HElectric Motors
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on Lake Elmo, p. 1963

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-TIT

I-III

I-XXV

I-XXXIV

16.6.901

16.8.1107

16.8.1903

16
186
16
16

16

16
16

16

16

16

.14
.14.
.14,
.14,

.24

.28,
.32

.38.

.44.

.44.

.406

501

501

502

-104

701

.302

301

102

125

16.44.202

Water Quality Permit and Degradation Authorization
Fees, p. 2489

Health Care Authority - Process for Selection of
Regional Health Care Planning Beoards, p. 1972, 2416
Health Care Facility Licensing - Licensure Standards
for Residential Treatment Facilities, p. 1809

Air Quality Bureau - Operating Permits for Certain
Stationary Sources of Air Peollution, p. 1817

and other rules - Air Quality - Air Quality
Permitting - Prevention of Significant Deterioration
- Permitting in Nonattainment Areas - Source Testing
- Protocol and Procedure - Wood Waste Burners,
p. 1264, 2530

and other rules - Records and Statistics - Filing
Death Certificates - Burial Transit Permits - Dead
Body Removal Authorization - Notification of Failure
to File Certificate or Body Remcval Authorizatios,
p. 2599

and other rules - RAir Quality Preconstructicn
Permits, p. 1965

and other rule - Air Quality - Air Quality Operation
and Permit Pees, p. 1807, 2531

Solid and Hazardous Waste - Disposal Fees for Solid
Waste, p. 1318, 1931

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2083, 2672

and other rules - Sclid Waste Management, p. 814,
1645

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2203

Children’s Special Health Services - Eligilbility
Requirements for the Children’s Special Health
Services Program, p. 1262, 1933

and cther rules - School Immunization Requirements,
p. 505, 1214

Licensing and Certification - Updating References to
Natiopnal Coanstruction Codes, p. 1178, 1658

and other rules - Public Health Lab and Chemistry Lab
Addressing Laboratory Fees for Food, Consumer Safety
and Occupational Health Analysis, p. 1812, 2239
and other rules - Hazardous Wastes - Hazardous Waste
Mapagement, p. 2330

and other rules - Hazardous Waste - Facility Permit
Pees - Hazardous Waste Managewment - Attorney’s Fees
in Court Action Concerning Release of Records,
p. 1254, 2009

and other rule - Hazardous Waste - Underground
Injection Wells, p. 1608, 2126
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(Petroleum Tank Release Compensation Board)
16.47.311 and other rules - Consultant Labor Classifications,
p. 2206, 2678

JUSTICE, Depar Title 23

I Issuance of Seasonal Commercial Driver‘s License,
p. 1610

I Affidavit Form for an Indigence Financial Statement,
p. 1465, 2532

I-1I Montana Peace Officer Standards and Training - Public
Safety Communications Officers, p. 519, 1513

I-II Probation and Parole Officer Certification, p. 521,
1514

I-VI and other rules - Rules of the Fire Prevention and

Investigation Bureau Describhing the Revision of
Licensure Requirements for Persons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855
23.5.,101 State Adoptien of Federal Hazardous Materials
Regulations, p. 1469
23.16.101 and other rules - Regulating Public Gambling, p. 1974

LABOR AND INDUSTRY, Departinent of, Title 24

24.16.9007 Prevailing Wage Rates - Service Qccupations, p. 391,
1331

24.26.202 and other rules - Rules of Procedure before the Board
of Perscnnel Appeals - Labor-Management Relations and
Grievances, p. 2339

24.29.702G and other rule - Groups of Employers that Self-Insure
for Workers’ Compensation Purposes, p- 1613, 2240

24,29.1402 Liability for Workers for Medical Expenses for
Workers’ Compensgation Purposes - Payment of Medical
Claims, p. 1870

24.29.1409 Travel Expense Reimbursements for Workers’
Compensation Purposes, p. 1872

24.29.1416 Applicability of Rules and Statutes in Workers’
Compensation Matters - Applicability of Date of
Injury, Date of Service, p. 1876

24.29.1504 and othexr rules - Selection of Treating Physician for
Workers’ Compensation Purposes, p. 1878

24.29.1531 and other rules - Chiropractic Services and Fees in
Workers’ Compensation Matters, p. 1089, 1659

TATE _LAND Departm of, Title 26

I Rental Rates for Grazing Leases and Licenses - Rental
Rates for Cabinsite Leases - Fees for General
Recreational Use License, p. 2496

I Assessment of Fire Protection Feea for Private Lands

Under Direct State Fire Protection, p. 1881
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26.3.180 and other rules - Recreational Use of State Lands -
Poating of State Lands to Prevent Trespass, p. 1471,
2536

LIVESTOCK, Department of, Title 32

32.2.401 Fees for Slaughterhouse, Meat Packing House or Meat
Depot License, p. 1180, 2417

NATU QOURCES RVATION, Department of, Titl 6

I Reject, Modify or Condition Permit Applications in
the Sharrott Creek Basin, p. 1101, 1515

I-vIiz Requiring Measuring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454, 561,
1668

36.12.101 and other rules - Defipitions - Application and

Special Fees - Issuance of Interim Permits - Testing
and Monitoring, p. 593, 1335A

316.12.202 and other rulea - Water Right Contested Case
Hearings, p. 2086

36.17.101 and other rules - Renewable Resource Grant and Lean
Program, p. 2498

PUBLIC SERVICE REGULATION, Department of, Title 38

I Adoption by Reference of the 1993 Edition of the
National Electrical Safety Code, p. 2606

I-II Electric Utility Line Maintenance - Electric Ttility
Nominal Voltage and Variance Range, p. 523, 1672

38.3.702 Class E Motor Carriers - Motor Carriers Authorized to
Transport Logs, p. 2370

38.4.801 and other rules - Rear-End Telemetry Systems for
Trains, p. 2602

38.5.102 and other rules - Minimum Filing Requirements -

Procedures for Class Cost of Service - Rate Designm,
p.- 596, 1669
38.5.2202 and other rule - Federal Pipeline Safety Regulations,

p. 2604
38.5.2601 and other rules - Telecommunications Services and
General TUtllity Tariff -  Price List Filing

Requirements, p. 2699, 1336
38.5.3345 Unauthorized Changes of Telephone Customers’ Primary
Interexchange Carrier (PIC), p. 2368

REVENGE, Department of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1192
I-II Exemptions Invelving Owmnership and Use Tests for

Property, p. 2212
42.11.301 Opening a New Liquoxr Store, p. 1475, 2418 °
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42.12,103 and other rules - Ligquor Licenses and Permits,
p. 2003, 2423

42,15.121 and other rule - Taxation of Indian Income, p. 2719,
242, 1674

42.17.105 and other rules - 0ld Fund Liability Tax, p. 2612

42.17.105 Computation of Withholding, p. 525, 1111

42,17.111 Withholding Taxes Which Apply to Indians, p. 1995,
2426

42.18,105 and other rules - Property Reappraisal for Taxable
Property in Montana, p. 1182, 2127

42.19.401 Low Income Property Tax Reduction, p. 2398

42.20.137 and other rules - Valuation of Real Property, p. 2633

42,20.161 and other rules - Forest Land Classification, p. 2392

42.20.,303 and other rules - Mining Claims and Real Property
Values, p. 2625

42,21.106 and other rules - Personal Property, p. 2373

42.22.,101 and other rules - Centrally Assessed Property,
p. 2608

42,22.1311 and other rule - Industrial Trend Tables, p. 2658

42.26,101 and other rules - Corporation License Tax Multistate
Activities, p. 250, 572

42.31.102 and other rules - Cigarettes, p. 1997, 2427

42,31.402 Telephones, p. 2107, 2685

42.35.211 and other rules - Inheritance Tax, p. 2108

SECRETARY OF STATE, Title 44
I and other rule - Fees for Limited Liability Companies

- Pees Charged for Priority Handling of Documents,
p. 1885, 2248

I-1IT Voter Information Pamphlet Format, p. 2665
I-IV Commissioning of Notary Publics, p. 1883, 2250
1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup

and Publication of the Montana Administrative
Register, p. 2667

(Commissioner of Political Practices)

44,10,.521 Mass Collections at Fund-Raising Events - Itemized
Account of Proceeds, Reporting, p. 2216

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Specified Low Income Medicare Beneficiariea, p. 1103,
1542

I-VIII and other rules - Individual Habilitation Plans,

p- 881, 1353
46.8.1203 and other rules - Developmental Disabilities Aversgive
Procedures, p. 890, 1356
46.10.304A and other rules - AFDC Unemployed Parent, p. 2505
46.10.318 and other rule - Emergency Assistance to Needy
Families with Dependent Children, p. 1479, 2432
46.10.403 AFDC Asgsistance Standards, p. 908, 1360
46.10.410 At-Rigk Child Care Services, p. 2114, 2686
46.10.505 and other rule - Specially Treated Income for AFDC,
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48
46
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486
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10
12

12.

12

.12

.12,

.12
.12

12.

.12,
L2120

.12,
.12

.12
.12

13

.13

.25

.807
.503
507
.510
.516
555

.583
.590

602

806
1222

1928
.13%30

L3002
.4002

.203
,301

L1012
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p. %18, 1517

and other rules - AFDC JOBS Program, p. 638, 1361
and other rules - Medicaid Reimbursement for
Inpatient and Qutpatient Hospital Services, p. 607,
1520

and other rules - Medicaid Coverage and Reimbursement
of Ambulanc¢e Services, p. 2218

and other zrules - BSwing-bed Hospital Services,
p. 2508

Medicaid Coverage of Intermediate Level Therapeutic
Youth Group Home Treatment, p. 1106, 1540

and other rules - Medicaid Personal Care Services,
p. 922, 1363

and other rule - Organ Transplantation, p. 604, 1367
and other rules - Inpatient Psychiatric Serxvieces,
p. 646, 1369

and other rule - Medicaid Dental Services, p. 1888,
2433

Durable Medical Equipment - Oxygen, p. 531, 1112
and other rules - Medicaid Nursing Facility
Reimbursement, p. 662, 1385

Targeted Case Management for Adults, p. 920, 1397
and other rules - Targeted Case Management for Adults
with Severe and Disabling Mental Illness and Youth
with Severe Emotional Disturbance, p. 1501, 2251,
2435

Medically Needy, p. 913, 1398

and other rules - AFDC-Related Institutionalized
Individuals, p. 905, 1399

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1618, 2437

and other rules - Low Income Energy and
Weatherization Assistance Programs, p. 527, 1113
and other rules - General Rellef Assistance and
General Relief Medical, p. 1195, 1678
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in October, 1993, are
published. Vacancies scheduled to appear from November 1,
1993, through January 31, 1994, are also listed, as are
current recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commisgsions changes
constantly. The following lists are current as of
October 5, 1993.

For the most up~to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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