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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
atate agenciea’ proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may bhe submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed dtage. The interpratation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each ragilster.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the pro- ) NOTICE OF PUBLIC HEARING
posed amendment of ARM ) ON THE PROPOSED AMENDMENT
2.21,1812 relating to the ) OF ARM 2.21.1812 RELATING
)
)

Exempt Compensatory Time TO THE EXEMPT COMPENSATORY
TIME

TO: All Interested Persons.

1. Oon November 18, 1993, at 1:00 p.m., in Room 136
Mitchell Building, Helena, Montana, a public hearing will be
held to consider the proposed amendment of ARM 2,21.1812 relating
to the exempt compensatory time.

The department of administration will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommo-
dation, contact the department no later than 3:00 p.m. on
November 16, 1993, to advise us of the nature of the accommoda-
tion that you need. Please contact the State Personnel Divi-
sion, Attn: Linda Davis, Room 130, Mitchell Building, Helena,
MT. 59620; telephone (406) 444-3871; TT (406) 444-1421; FAX
(406) 444-2812.

2. The rule proposed to be amended is as follows:
2. -381 LOYE D E COMPENSATOR
(1) = (5) Remalin the sane.

(6) A maximum of 120 hours of exempt compensatory time may
be carried over from one calendar year to the next. A deter-
mination of excess exempt compensatory time will be made as of
the end of the first pay period which extends inte the next
calendar year. The employee must take off all excess compen-
satory time during the first 90 days of the next calendar year
or forfeit the excess hours, except when the department head or
designee extends the forfelture deadllne provided in paragraph
(7)

(7) When _n the first 90 days of the calendar year are—a

, the department head or a
designee may extend the number of days the employee has to use
excess compensatory time prior to forfeiture. The is

ired to wmake reasonable written reque to take the tipe

off. Reasonable at a minimum would allow sufficient notice %o

take the accrued exempt compensatory ti off before the forfeit
date. _The agenc the r t to ke the time of

before the eit d te or ant tension. The extension
o e n iti ot er t arch 31 each vear. The

length of this extension is up to the discretion of the depart-
ment head or designee, but—may not to exceed Decepmber 31 each
year an-—ifg—additienal-days. excess compehsatory time no
taken by December 31 is forfeited,.

(8) gntil—9etober-1—1094—a—department—head-or—designee

MAR Notice No. 2-2-214 20-10/28/93
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ato ti or which an extension was granted in c¢alendar vear

an r which an emplo was_not afforded a reasonable
opportunity to take the time off, may be reipstated at _the
discretign of the department head or designee. The reinsgtated

time will be treated as excess exempt compensatory time in
lenda a 4.

(9) - (14) Remain the same.
(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA)

3. It is reasonably necessary to amend this rule because
as currently written, the rule does not meet the objective of
providing greater flexibility in scheduling time for exempt,
salaried employees and does not allow sufficient time to take
off excess compensatory time and avoid forfeiture of time.

4, Linda 3., Davis, Egqual Employment Opportunity Program
Coordinator, State Personnel Division, Department of Administra-
tion, Room 130 Mitchell Building, Helena, Montana 59620, has
been designated to preside over and conduct the hearing.

5. Interested persons may submit their data, views or
arguments concerning the proposed amendments to Mark Cress,
Administrator, State Personnel Division, Department of Ad-
ministration, Room 130 Mitchell Building, Helena, Montana 53620
no later than November 26, 1993.

Persons with disabilities who need an alternative accessi-
ble format of this rule notice, or who require some other
reasonable accommodation in order to participate in the rule
making process should contact the State Personnel Division,
Department of Adminjstration, Attn: Linda Davis, Room 130,
Mitchell Building, Helena, MT. 59620; telephone (406) 444-3871;
TT (406)444-1421; FAX (406)444-2812.

- oo & Mo
Dal ®¥milie, chief Legal Counsel Lois A. Menzles  Director
Rule Reviewer Department of Administration

Certified to the Secretary of State October 18, 1993.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the pro-
posed amendment of ARM
2.21.3607, 2.21.3609 and

NOTICE OF PUBLIC HEARING

ON THE PROPOSED AMENDMENT
OF ARM 2,21.3607, 2.21.-

2.21.3616 relating to 3609 AND 2.21.3616 RELAT-
Veterans’ Employment ING TO VETERANS' EMPLOY~-

Preference MENT PREFERENCE

TO: All Interested Persons.

1. On November 18, 1993, at 1:00 p.m. in Room 136
Mitchell Building, Helena, Montana, a public hearing will be
held to consider the proposed amendment of ARM 2.21.3607,
2.21.3609 and 2.21.3616 relating to veterans’ employment
preference,

The department of administration will make reasonable
accommedations for persons wWith disabilities who wish to
participate in this public hearing. If you request an accommo-—
dation, contact the department no later than 5:00 p.m. on
November 16, 1993, to advise ug of the nature of the accommoda-
tion that you need. Please contact the State Personnel Divi-
sion, Attn: Ms. Constance Enzweiler, Room 130, Mitchell Build~-
ing, Helena, MT. 59620; telephone {406) 444-3871; TT (406) 444~
1421; FAX (406) 444-2812.

2. The rules proposed to be amended provide as follows:

2.21.3607 ELIGIBLE VETERAN (1)(a) - (1)(e¢) Remain the

same.

(1} (d) have "served more than 180 consecutive days [on
active duty in the armed forces], other than for training, or

(e) ..as a3 member of a reserve component under an grdexy of
active duty pupsuant to 10 U.S.C. 672(a}, (d), or (g}, 10 U.S5,.C.
673, or 10 U.5.C. 673b served on actjve duty during a period of
war or in a campaiqnp or expeditjon for which a campaidan badge is
authorized and was discharged or relgased from duty upder
honorable conditions."

(Auth. 39-29-112, MCA; Imp. 39-29-101, MCA)

2.21.3609 IGIBLE RELATIV (1) - (2) Remain the same.

(3) An eligible mother must:

(a) be the mother of a veteran who leste—his—tife died
under honorable conditions while serving in the armed forces or
the mother of a service-connected permanently and totally
disabled veteran if:

(i) her—husbard the mother’s spouse 1is totally and
permanently disabled; or

(ii) she the mpother is the widow of the father of the
veteran and has not remarried.

(Auth. 39-29-~112, MCA; Imp. 39-29~101 and 39-29-102, MCA)

MAR Notice Ne. 2~2-215 2(-10/28/93
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3616 C MIN PR RENC - DOCUMENTATION AN
VER T (1) = (7){(d) Remain the game.

(e) from an eligible mother of a deceased veteran or
disabled veteran, a document from the U.S. veteran’s administra-
tion certifying that the veteran, as provided in 39-29-101, MCA,
"lost his life under honorable conditions while serving in the
armed forces," or a document certifying, as required in 39-29--
101, MCA, that the veteran has a service-connected permanent and
total disability. The veteran’s mother shaii: must also certify
in writing that her—husbkband the mother’s spouse is permanently
and totally disabled or that her husband is deceased and she has
not remarried;

(7) (£) - (10) Remain the same.

(10) = (11) Remain the same.

(Auth. 39-29-112, MCA; Imp. 39-29-103, MCA)

3. It is reascnably necessary to amend these rules
because the 1993 Legisglature in H.B. 159 amended the Veterans’
Employment Preference Act 39-29~101 et seq., MCA, by revising
the definition of "veteran," The amended definition conforms
with the definition of a veteran in federal law, which now
includes a person in a reserve component of the armed forces
called to active duty for campaigns such as Operation Desert
Shield and Operation Desert Storm.

4. Constange Enzweliler, Perszonnel Policy Specialist,
State Personnel Divisjon, Department of Administration, Room 130
Mitchell Building, Helena, Montana 59620, has been designated
to preside over and conduct the hearing.

5. Interested persons may submit their data, views or
arguments c¢oncerning the proposed amendments to Mark Cress,
Administrator, State Personnel Division, Department of Ad-
ministration, Room 130 Mitchell Building, Heleha, Montana 59620
ne later than November 26, 1993.

Persons with disabilities who need an alternative accessi-
ble format of this rule notice, or who require some other
reasonable accommodation in order to participate in the rule
making process should contact the S$tate Personnel Division,
Department of Administration, Attn: Ms. Constance Enzweiler,

oom 130, Mitchell Building, Helena, MT. 59620; telephone (406)
(?44*{?71; ' (406)444-1421; FAX (406)444-2812.
UAYRN

\ ‘ Yoo Waaroe

Dal Smilie, Chief Legal Counsel Lolis MenzTes, Pirector
Rule Reviewer Department of Administration

Certified to the Secretary of State October 18, 1993,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING

In the matter of the adoption of )
new rules implementing a }
continuing education program )
for insurance producers anad )
consultants }

TO: All Interested Persons.

1. On November 29, 1993, at 2:00 o’‘clock p.m., MDT, a
public hearing will be held in Room 13 of the Sam W. Mitchell
Building, 125 Roberts Street, Helema, Montana. The hearing will
be to consider the proposed adoption of new rules implementing
a continuing education program for insurance producers and
consultart:, including standards for approval of courses of
instructicn, review of programs, qualifications of instructors,
examination standards, standards for disciplining course
providers, procedure for extending time for course completion
and applicable fees.

2. The proposed new rules provide as follows:

RULE T SCOPE . QF RULES (1) These rules apply to
gontinuing education nrrograms for insurance producers and
consultants, and include course c¢ontent, gqualifications of
instructorsg, instructional format, courses and materials, review
and approval procedures, application forms and fees.

AUTH: 33-1-313 and 33-17-1206, MCA

™MP: 33-17-1203 and 33-17-1204, MCA

RULE II DEFINITIONS For the purposes of this sub-chapter,
the following terms have the following meanings:

(1) "Rccredited educational institution" means an

institution of higher learning that is certified by its
appropriate regional accrediting agency to meet that agency’s
prescribed standards.

(2) "Approved continuing education course" means any
course, seminar or program of instruction that has been approved
by the commissioner for presentation as part of the continuing
education requirements for licensees.

(3) "Certificate of completion” means a document issued by
the course provider to the licensee signifying satisfactory
completion of a course and reflecting credit hours earned by the
licensee.

(4) “Classroom setting" means a course format in which a
body of students meet to study the same course materials under
the direction of the same approved instructor.

(5) “"Credit hour" means the value assigned to a course by
the commissioner, upon review and approval of course materials
and content outline.

(6) *“Hour" means 60 minutes of time, of which at least 50
minutes must be of continuous instruction.

MAR Notice No. 35-43 20-10/28/93



(7) "“Incidental sale of credit 1life and disability
insurance"” means, for the purposes of determining which
licensees must complete continuing education requirements,
cumulative annual premiumg for a calendar year sold in an amount
less than $5000.00.

(8) ‘"Licensee" means an individual required to be licensed
under Title 33, chapter 17, parts 2, 4 or 5, MCA, except for
those licensees involved in the incidental sale of credit life
and disability insurance.

(9) "pProctor" means a person who monitors the attendance
and conduct of c¢ourse participants, but who does not participate
in course presentations, activities or discussions or complete
any required examinations.

(10) "Significant change" means a change in two or more of
the following course elements:

(a) course goals or objectives;

(b) major course topic(s);

(¢) course length;

(d) syllabus or course outline;

(e) teaching method; or

(f) examination method.

AUTH: 33=-1-313 and 33-17-1206, MCA
IMP: 33-17-1203 and 33-17-1204, MCA
RULE. II] GOURSE SUBMISSIONS (1) Submissions for approval

of courses must include at least the following information:

(a) the name of the sponsoring organization;

{b) the title of the course;

(c) the proposed date(s) of offering;

(d) «course goals and cobjectives;

(e) major course topic(s);

(£f) c¢ourse length;

(g) practical and academic experience of each faculty
member to teach the subject assigned;

(h) how the course enhances the ability of a producer to
provide insurance services te the public effectively;

(1) a discussion of the relationship of the subject matter
to professional ethics;

(j) a list of other states that have approved the course
and the credits granted the course in other states;

(k) a syllabus or course outline;

(1) a summary of each course outline element;

{(m) method of instruction, such as classroom,
correspondence, videotape, audiotape, teleconference, etc;

(n) method of administering examinations, if any;

(o) method of attendance verification;

(p) method of student record maintenance;

(g) instructor qualifications;

(r) a designated contact person; and

(s) 'a written explanation of test security measures.

(2) Requests for approval of courses must be filed with
the commissioner no less than 60 days prior to the anticipated
starting date of the course.

20-10/28/932 MAR Notice No. $-43



(3) Accredited university or college courses will be
allowed 15 continuing education credits for each semester credit
and 10 c¢ontinuing education credits for each quarter credit.

(4) Charges for courses must be clearly disclosed to
students before enrollment.

(a) If a course is cancelled for any reason, all charges
are refundable in full, unless the refund policy is clearly
defined in the enrocllment application.

(b) In all instances, the charges must be refunded within
45 days of cancellation.

(¢) In the event a course iz postponed for any reason,
students must be given the choice of attending the course at a
later date or having their charges refunded in full. The
charges nmust be refunded within 45 days of postponement unless
the sponsor is notified that the student has chosen to
participate in the postponed course.

(dY A sponsor may have a refund policy addressing a
student’s cancellation or failure to complete a course, as long
as that pclicy is made clsar to potential students.

(5} A course provider must provide proof of course
completion to each course participant who successfully completes
the approved c¢ourse of study.

(6) Course providers who add qualified course instructors
after a course is approved must submit the name(s) of those
instructors to the commissjoner prior to the course offering.

(7) A course provider may not schedule more than eight
hours of class time in one day.

(8) Course approval is for a pericod of two years following
the course approval date.

(3) Course providers must resubmit courses for new review
and certification whenever significant changes in course content
are made.

(10) Course submissions <that substantially or entirely
address the following general course topics may be approved for
reduced credit hours:

(a) psychclogy;

(b) motivation;

(c) prospecting;

(d) supportive office skills;

(e) time management;

(f) agent recruiting;

(g} computer training or programming;

(h) computer science;

(i) required pre-license training; or

(j) securities, other than variable contracts.

(11) The number of credit hours assigned to a course will
normally be based upon the classroom or contact time.

(12) Based on the evaluation of the course submitted, the
number of credit hours assigned may, for some courses, he less
than the total amount of time spent by the licensee in the
course.

MAR Notice No. §-43 20-10/28/93
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(13) No activity may be advertised as having been approved
for credit until the sponsor receives written approval from the
commigsioner.

AUTH: 33=-1-313 and 33-17-1206, MCA
IMP: 33-17-1204, MCA

RULE IV _OQUALIFICATIONS FOR INSTRUCTORS (1) 1In order for
a course to be approved, all involved instructors must meet the
following qualifications:

(a) Hold a high school diploma or equivalent certificate;
and

(b) Have experience in at least one of the following:

(i) Have three or more years of managerial, supervisory,
technical, or teaching experience in the insurance lines the
individual plans to teach; or

(ii) Have appropriate national designations; or

(iii) Have been approved on an exception basis by the
commissioner.

(2) No person will be gualified as an instructor who:

(a) Has had an insurance producer’s or consultant’s
licenze suspended or revoked in Montana or any other state; or

(b) At the time of submission, has any outstanding fines
for insurance-related disciplinary offenses imposed by the
commissioner oxr by any regulatory authority in any other state.

(3) The character of an instructer, based on such
information as prior felony and administrative history, may be
considered in deciding instructor qualifications.

(4) Licensees teaching or lecturing approved courses will
be credited with two times the number of approved credit hours
of courses they instruct.

(5) Proctors will not earn continuing education credit for
their services.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33-17-1203 and 33-17-1204, MCA
RULE V. _EXAMINATIONS (1) Except as provided in (5) below,

all courses must include an examination which requires a passing
score to qualify for a certificate of completion.

(2) For each approved course, the sponsoring organization
nust maintain a pool of tests sufficient to maintain the
integrity of the testing process.

(3) Examinations must be administered, monitored, graded,
and the results recorded by the sponsoring organization.

(4) Completed tests will be retained by the sponsoring
organization for a period of not less than 12 months and must
not be returned to any licensee.

(5) Courses taught by an approved instructor in a
classroom setting are exempted from the examination requirement.

AUTH: 33-1-313 and 33~17-1206, MCA
IMP: 33-17-1204, MCA

20-10/28/93 MAR Notice No. 5-42



RULE VI _CERTIFICATION REQUIREMENTS POR LICENSEES AND LIMIT
ON CR COUR R T (1) Each licensee subject to
these rules must file an appropriate certificate of completion
and pay the required certification fee each year in the first
six months of the calendar year for courses completed in the
preceding year. Such certification must be submitted on a
schedule established on forms supplied by the commissioner, and
completed in their entirety.

(2) Producers and consultants may not earn credit for any
courses repeated as either student or instructor within a 2-year
period.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33-17-1203 and 33-17-1204, MCA
R vl E Q QR_CO! co

(1) A licensee may request an extension of the period for
required credit hour completion prier to the annual filing
deadline.

{2) Each request for an extension of time must be in
writing and must include a narrative description of the reasons
for the request and any available documentation to support the
request.

(3} Upon a finding of good cause, the commissioner may
extend the time for the licensee to complete the requirement.

(4) The licensee’s licenses and appointments will remain
in effect during the extension period.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 2-4=631 and 33~17-1205, MCA
v = u S (1) A non-resident

licensee whose state of residence impoges continuing education
requirements similar to those of Montana, may comply with
Montana’s continuing education reguirement by submitting a
completed compliance certification form and a letter of
certification from the resident state confirming compliance in
that state.

(2) Non-resident licensees from states that do not require
continuing education must meet the requirements of this state.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33~17-1203 and 33-17-1204, MCA
[of (1) The commissioner or members of

the commissioners staff wmay audit courses approved for the
continuing education program on a no-fee basis and as a regular
part of course review, with or without notice to the course
provider.

(2) Course provider records must be made available to the
commissioners staff for audit, at department request.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33-17-1203, 33-17-1204 and 33~17-1205, MCA

MAR Notice No. 6-43 20~10/28/93
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RULE X ___ SANCTIONS AGAINST COURSES AND COURSE PROVIDER
SUSPENSION (1) Approval of a program may be revoked or placed
under probationary approval if the commissioner determines that:

(a) ‘The program teaching method or program content ho
longer meet the standards of these rules or have been
significantly changed without approval of the commissioner; or

(k) The course provider certifies that an individual has
completed a program in accordance with the standards established
for certification or completion of the program, when in fact the
individual has not done so; or

(c) Individuals who have satisfactorily completed the
program in accordance with the standards established for
certification or completion were not so certified by the program
or instructor; or

(d) The instructor or sponsoring organization no longer
meets the standards of these rules, has had a license revoked or
placed under probationary approval, or lacks education or
experience in the subject matter of the proposed. courses.

(2) Reinstatement of a revoked or probationary approval
may be made upon proof satisfactory that the conditions
responsible for the revocation or probationary approval have
been corrected and the provider is not otherwise disqualified.

{3) The commissioner reserves authority to issue a cease
and desist order under 33-1-318, MCA, in appropriate urgent
cases.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33-17-1204 and 33-17-«1205, MCA
RULE XT FEES SCHEDULE

(1) Licensees:
(a) Filing annual certification of course
completion . . . . . . . 4 0 o 0 e v e e e e e e e $ 25.00
(b) Late renewal fee . . . . . . . . . . . . . $ 50.00
(2) Course providers:
(a) Submission of a course or program for
review and initial biennial certification . . - $ 75.00
(b} A maximum submission fee of $1,500.00 may be charged
a course provider during a biennium for initial review of
courses.
(3) Accredited educational institutions are exempt from
fee requirements for courses provided for credit.
(4) All fees are non-refundable.

AUTH: 33-1-313 and 33-12-1206, MCA
IMP: 33-2-708, MCA :
REASON: These rules are being proposed because they are needed

to implement and finance the continuing education program for
insurance producers and consultants created by Chapter 622, Laws
of 1953. The rules are expressly authorized by sections 33-17-
1206 and 33-2~-708, MCA.
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3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to Frank Cote’,
Deputy Commissioner of Insurance, P.O. Box 4009, Helena, Montana
59604, and must be received no later than November 30, 1993.

4. The State Auditor will make reasonable accommodations
for persons with disabilities who wish to participate at this
public hearing. If you request an accommodation, please contact
the State Auditor’s Office not later than 5:00 p.m., November
22, 1993, and advisze the office of the nature of the
accommodation needed. Please contact Frank Cote’, Deputy
Commissioner of Insurance, P.0. Box 4009, Helena, Montana 59604;
telephone (406) 444-2997; toll free dial 1 and then 800-332-
6148; fax (406) 444-3497.

S. Geoffrey L. Brazier, 516 Harrison Avenue, Helena,
Montana 59601, has been designated to preside over and conduct
the hearing.

DAVID L. HUNTER
Deputy State Auditor

Certified to the Secretary of State this 18th day of October,
1993.
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BEFORE THE BOARD OF DENTISTRY
DCEPARTMENT OF COMMERCE
STATE OF MONTANA

In the macter of the proposed |} NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF
to dental hygienists, use of ) 8.16.502 ALLOWABLE FUNCTIONS
auxiliary personnel and dental } PFOR DENTAL HYGIENISTS, 8.16.
hygienists and exemptions and ) 707 USE OF AUXILIARY
axceptions ) PERSONNEL AND DENTAL

)} HYGIENISTS AND 8.16.100%5

) EXEMPTIONS AND EXCEPTIONS

TO: All Interested Persons:

1. On November 20, 1993, at 9:00 a.m., a public hearing
will be held in the conference room of the Professional and
Occupational Licensing Bureau, Lower Level, Arcade Building,
111 North Jackson, Helena, Montana, to consider the proposed
amendment of rules pertaining to dental hygienists and dental
auxiliaries.

2. The proposed amendments will read as follows:

"8,16.% ALLOWAR TION. OR _DENTAL HYGIENISTS AND
DENTAT—AURELIRRIRS (1) Allowable functiona for the dental
hygienist practicing under the supervigion of a licensed
dentist shall include all reversible dental procedures in
which the hygienist was instructed and gqualified to perform in
an accredited school of dental hygiene, except placing and
carving restorations which are pot temporayy in nature.

{(2) will remain the same.
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caj r Vi ingivall or ingivall om

L o surf f s d teeth m od
i 0, itabl t pati
n 13 r
4 i d a 1 du
imi i br v e nal
r
2 i MOV na lighj
it wi u appr b 1 enged practitioner
r vin lus he ingival
irritants deemed necasgsary for remgval by ap appropriately
icen, it d h T ngt a n o
prophylaxig. "
Auth: Sec. 37-1-131, 17-4-205, 37-4-401, 3I7—4—468, MCA;

IMP, Sec. 37-4-401, MCA

REASON:. Some confusion had existed with the phrasing of
subsection (1) as it had been written. Thig proposed
amendment c¢larifies that a dental hygienist can place
temporary restorations.

The Board ig also proposing to delete the "laundry list®
of allowable functions for dental auxiliaries found in
existing subsections (3) through (6). The Board does not have
gtatutory authority to certify dental auxiliaries in "coronal
polishing" or "radiography." By deleting current subsections
(3) through (9), the employing dentist becomes liable for all
functions performed by unlicensed auxiliaries. The dentist is
licensed by cthe Board, therefore the Board can impose
disciplinary sanctions against a dentist who allows an
unlicensed auxiliary to perform any function specifically
prohibited by Title 37, chapter 4. Subsections (7) through
(9) will be modified and noticed as new rules under ARM
8.16.707.

The definitions of "prophylaxis" and "coronal polishing”
are being modified. Research and technelogy are rapidly
changing the methods of practice of dentistry and dental
hygiene. The definition of "prophylaxis" is modified to allow
for changes that are taking place in the professions.
Modification of the definition of "coronal polishing" is being
proposed to clarify that coronal polishing, by itself, is not
a prophylaxis. A prophylaxis is to be performed only by a
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dentist or dental hygienist, and need not include coronal
polishing., TIf coronal polishing is indicated to be necessary
this may be delegated, but the dentist or dental hygienist
must examine the parlent for and remove any calculus or other
gingival irritants. Section 37-4-408, MCA, is being removed
as an authority section because the rule no longer pertains to
dental auxiliaries, only dental hygienists.

"8.,16.707 USE OF AUXILIARY PERSONNEL AND DENTAL
HYGIENISTS (1) will remain the same.

( ) _The agsignment of tasks and procadures to a dental

auxj or a dental hygieni il n relieve t de
from persgsonal liapility for all treatment rendered the
patient.

fDDlM

No dentist may emplo upervi or, ugse more dental
auxiligry perxgonnel or dental hygienjists than he can
r na u ise ngi nt with hi hi a
of ional res ilities.
4 It i ibilitg h = Q i ist &
that th xilj 's ental h nis

ggallf;g tions are in com p jance with the statutes apd rules
of the Montana $tate Board of Dentistry.

n with - 603 £
h it d anv1ronm ntal scie I t' i ne 1‘ nsed Lo
i th of an x-ra devi must assurs
; hat Che QQIQC;QQ § urge under the pr Qggltlogg; 5
durisdigtion is uggd oniy by individuals competent to use it.
allowab auxilia d £i f makin
radiograph exposures must be performed under the direct
superyision of a licensed deptist. The auxiliary shall have
eithe raduated from an i rogram ental
asgisting, deptal hvgiene, or dentistry, or have sugggssfuivz
1 a _wri n and practical ination ove th
beoard. A list oa rov ination wi kept on
£3 in the rd offi N neci la W 3 ntal
uxi. in his/h smploy £o 2Xpo radiggr wi £
having fi et in a i n auxili ha
1f3 g ified Ve xCe rij rj
1filling =ducation requirem vid ¢h period
L ex ix mopths., _The li nti mplover will
maintain of of auxilia alifi ions on the office
premise and will submit suc¢ roof to_the board upon
requegtg.”
Auth: Sec. 37-4-205, 37-4-321, MCA; IMP, Sec. 37-4-321,
37-4-405, 37-4-408, MCA

0.

REASQN: New subsections (2), (3) and (4) make the dentists
responsible for the proper supervision of their unlicensed
auxiliaries and the licensed dental hygienists working in
their offices. New subsection (5) 1s an amendment similar to
current regulation found at ARM 8.16.602(5), which has been
proposed to be deleted in its current form. The language
proposed for adoption in subgection (5) above will remove the
x-ray certification process for unlicensed dental auxiliaries.
The Board proposes the amendment because its certification
process is an extension of authority. The new rule as
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proposed will allow unlicensed auxiliaries who are graduates
of an accredited school of dental assisting to sxpose
radiographs, upon request of a licensed dentist and under the
direct supervision of that licensed dentist.

"8.16.1005 EXEMPTIONS AND EXCEPTIONS (1) and (2) will
remain the same.
v hyai icen hall
b X £ inuj d i raquj rem s lon
h icen ing _on in. v Tus. iv i eg
ekj nver an ive g ug m m w3 ARM
8.16.408 or 8.16.607."
Auth: Sec. 37-4-205, 37-4-307, 37-4-406, MCA; IMP, Sec.

37-4-20%5, 37-4-307, 37-4-406, MCA

: This amendment is veing proposed to avoid undue
hardship on inactive practitioners; to attempt to reduce the
workload of the board's adminigtrative staff and to avoid a
conflict with existing rules concerning conversion of
*inactive" to "active' status licensees.

3. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may be also be submitted to
the Board of Dentistry, Lower Level, Arcade Building, 111
North Jackson, P.0O. Box 200513, Helena, Montana 5%620-0513, to
be received no later than 5:00 p.m., November 26, 1993.

4. Robert P. Verdon, attorney, has been designated to
preside over and conduct the hearing.

BOARD QF DENTISTRY
SCOTT ERLER, D.D.S$., PRESIDENT

v ¢/ W B

ANNIE M. 3ARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 18, 1993.
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
TATE OF MONTANA

In the matter of the proposed
amendment of rules pertaining
to prohibition, permits
required for administration,
minimum qualifying standards,
minimum monitoring standards,
facility standards, on-site
inspection of facilities

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT

OF RULES PERTAINING TO THE
ADMINISTRATION OF ANESTHESIA
AND SEDATION BY DENTISTS

TO: All Interested Persons:

1. On November 20, 1993, at 11:00 a.m., a public hearing
will be held in the conference room of the Professional and
Qccupational Licensing Bureau, Lower Level, Arcade Building,
111 North Jackson, Helena, Montana, to consider the proposed
amendment of rules pertaining to the administration of
anesthesia and sedation by dentists.

2. The proposed amendments will read as follows:

"8.1 01 PROHIBITION (1) and (Z) will remain the same.

13) ._rtormlng anesthetic procedures after the effective
date of this rule without an appropriate permit er—at—a
ronquati-fied 3 will be interpreted by the board as
unprofessional conduct under ARM 8.16.7224%+e). This is an
interpretive subsection."

Auth: Sec. 37-1-131, 37-4-205, 37-4-5131, MCA; IMP, Sec.
37-4-511, MCA

REASON: The Board is proposing to eliminate the facility
permit requirement. Section 37-4-511, MCA, speaks to people,
and not facilities, being permitted. The facility requirement
appears to be an extension of authority.

"8.16.902 _PERMITS REQUIRED FOR ADMINISTRATION SR
ERETHETY (1) and (2) will remain the same.

+A—ARRM-§—+6368— Th ocard ma rant a licens dentist
upon receipt of an applicagion and payment of the injtial

in tion £ tem ) rmit horizing th enti jofe]
administer dgeneral anesthesia or conscioug sedation for a
Qeg;gg not to e;ceeg 120 days, or until the lnsggctors are able

£ e i ection, whichever event ogcurg firs Thi
tgmgg;g;y permit is not renewable.®

Auth: Sec. 37-1-131, 37-4-205, 3446+ 37-4-511, MCA;
IMP, Sec. 374403+ 37-4-511, MCA
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RE N ; The facility requirement appears to be an extension
of authority. The Board is proposing a temporary permit which
would require an immediate application by the dentist
verifying that the applicant has met the minimum
qualificacions. The application would place the Board on
notice that the dentist is or will be administering anesthesia
which gives the Board more control over the licensee and the
administration of anesthesia in Montana dental offices. The
temporary permit would provide 120 days leeway which would
allow the dentist adequate time to make all necessary
arrangements for the on-site ingpection.

Section 37-4-401 is being deleted from the authority
section because that section relates to the practice of dental
hygiene; this rule does not apply to the practice of dental
hygiene.

"g.16. MIN ALIFYING STANDARD (1) will remain
the same.

(2) Dentists providing general anesthesia or conscious
sedation must present eempetent evidence of successful
completion of an advanced course in cardiac life support
within the three most recent years. As used in this
subchapter, the terms "general anesthesia" and "conscious
sedation" do not include "nitrous oxide/oxygen sedation” used
alone or in conjungtion with a single oral sedative agent.

(3) will remain the same.

(b) and (c) will remain the same but will be renumbered
(a) and (b}.

{4) With respect to nitrous oxide/oxygen sedation used
alone or jin conijunction with a single oral sedative agent, no
dentist shall use nitrous oxide/oxygen on a patient unless he
nas completed a course of inscructicn of at least fourteen
{14) clock hours of didactic and clinical training. This
instructieon must inglude didactic and c¢linical instruction in
an accredited dental school, hospital, or dental society
sponsored course, and must include instruction in the safety
and management of emergencies."

Auth: Sec, 37-1-131, 37-4-205, 354—393 37-4-511, MChH;
IMP, Sec. 37-4-511, MCA

REASON: ACLS certification is no longer being granted.
Successful completion of ACLS requires passage of an
examination, It is believed that ACLS prepares the dentist to
handle adverse reactions in his office should they occur,
Mandating successful completion of an examination enhances the
health and safety of the patient. The Board wishes to clarify
that use of an oral sedative in conjunction with nitrous
oxide/oxygen does not c¢onstitute the administration of
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"general aresthesia" or "conscicus sedation." The Board
proooses to eliminace the grandfathering clause in subsection
(3) (a), which wag used when the anesthesia statutes were first
snacted. The licensee could qualify for a conscious sedation
permit if he or she routinely used conscious sedation for the
past three years and used it without incident.

Section 37-4-401 is being deleted from the authority
section because that section relates to the practice of dental
hygiene; this rule does not apply to the practice of dental
hygiene.

" MINIM NITORING STANDARD, (1} through
{h) (1) w1ll *emaln the same.
(i) =
e~ Pglge gx1me;gz and
(1ii) and (iv) will remain the same.
(v} Continuous monitering of skin and mucosal color,
and (vi Defib i a

{vi) will remain the same but will be renumbered (vii).
(c) through (2) (ii) will remain the same.

(iid)
moniter-reapiration—and—pulve—race—and Pulgde oximetry,
(iv) Continuous monltorlng skin and mucosal colorw.
El rocar i m g
v' fibprill

(e) through (iii) will remain the same.
(3} Minimum standards for monitoring nitrous

oxlde/oxygen sedation lone or in conjunction with
single orgl sedative a ggn; shall include the following:

(a) will remain the same.
Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec.
37-4-511, MCA

REASON: The proposed amendments will require monitoring
general anesthegia and conscious sedation with a pulse
oximeter and defibrillator. Monitoring with these machines
meets the standard of care as determined by the American
Society of Anesthesiology and the Board believes that the same
standard of care should be established for the state of
Montana. Requiring these machines will improve safecy and
patient care. Again the Board is clarifying that use of an
oral sedative in conjunction with nitrous oxide/oxygen does
not constitute the administration of "general anesthesia" or
"conscious sedation.”

"g.16. FACILITY STANDARDS (1) through (1) (f) will
remain the same.

(g) a preceordinl—stethoseope DUlge oximeter; and

(h) through (2)(a) will remain the same.

(b) preecerdint-atechoseepe pulse oximeter;

{c) through (£} will remain the same.

(3) During dental procedures the facility must be
staffed by supervised monitoring personnel all of which are
capable of handling procedures, problems, and emergency
incidents and pe-eerssfied have successtylly complered #a
basic life supporc;
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(a) through (iii) will remain the same.

(b} With respect cto light general anesch891a in
addition to the dentist and dental assistant, there must be
onie person present whose duties are to monitor vital signs.

mm.s person must be eefﬁ&éteé ;gg_ggg 1n ba51c llfa support

eeveified an ir k dedi o monitoring.

(c) When conscious sedation is used, the dentist shall
be qualified and permitted to administer the drugs and
appropriately monitor the patient, and have gsuccegsfully
completed an advanced course in cardiac life support. In
addition to the dentist, at least one other person gn staff

and present in the office must be—euatified-inm have
M.&s.ﬁu&ll_cgmp_&;ﬁ_ basic life support.

(4) A facility in which nitrous oxide/oxygen, ugsed algne
or in i ti with sin ral sedagive is
administered must contain a minimum of equipment and subplies
appropriate to meet emergencies.”

Auth: Sec. 37;1-131, 37-4-205, 37-4-511, MCA; IMP, Sec.
37-4-511, MCA

REASQN: As stated under the proposed amendment of ARM
8.16.204, monitoring with a pulse oximetry machine meets the
standard of care established by the American Society of
Anesthesiology. The Montana Board believes the same standard
of care should be established and therefore proposes pulse
oximetry monitoring. As previously stated, ACLS certification
is no longer granted. Successful completion of ACLS sets the
highest standard requirement available. The Board also
proposes to clarify that with respect to light general
anesthesia the person trained to monitor shall limit his or
ner function solely to monitoring.

" . N-SITE INSPECTION QF FACTLITIES (1} Each
LaCLllcY where conscious sedation or general anesthesia is to
be provided shall be initially inspected by a team appointed
by the board prior to the initial issuance of anmy Lhe
apprepriate permit to administer anesthesia on the premises,
and at intexvals not to exceed five {5) vears. Adequacy of
the facility and competency of the anesthesia team will be
evaluated by the inspection team. The inspection team shall
consist of at least two (2) individuals. Any dentist whose
facility is to be inspected shall be notified at least 30 days
prior to the inspecrion and the names of the inspection team
shall be provided to him.

(2) through (4) remain the same.

Fiwv e i ecrion e fo d ne
in t un hi n t ing j ed tw
inspectors."

Auth: Sec. 37-1-131, 37-4-20%, 37-4-513, MCA; IMP, Sec.
37-4-511, MCA
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REASON: In an attempt to reduce costs agsociated with the
five-vear reinspection, the Board proposes that reinspections
be conducted by one inspector instead of two. However, if the
dentist scheduled for inspection wants two inspectors, two
ingpectors will be sent. The facility is inspected only to
determine that all required equipment is present; the Board
will no longer be issuing facility permits. The Board will
uge the inspector's findings regarding the presence or absence
of the required equipment in deciding whether to grant a
permit to the practitioner.

3. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may be also be submitted to
the Board of Dentistry, Lower Level, Arcade Building, 111
North Jackson, P.0. Box 200513, Helena, Montana 59620-0513, to
be received no later than 5:00 p.m., November 26, 1993.

4, Robert P. Verdon, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF DENTISTRY’
SCOTT ERLER, D.D.3., PRESIDENT

BY: LA V4 KZE%AZj?

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

4/««%« B

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 18, 1993.
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BEFORE THE BOARD OF OCCUPATIONAL THERAPY PRACTICE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8,35.408 UNPROFESSIONAL
ro unprofessional conduct ) CONDUCT

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 27, 1993, the Board of Occupatiocnal
Therapy Practice proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.35.408 UNPRQFESSIONAL CONDUCT (1) through (9) will
remain the same.

{(10) Obtaining or artempting to obtajin compensation by
fraud or deceit,

11 En i i sgau an a ien r

otherg with whom the pracritioner hag a profesgional
{12) Engaging in gexual misconduct or abuge ipvolving
atients others with whom the actigio h. a
profesgional relatjonghip.

1 Sein Vi of crime he circumstances of
which substantiglly relate the practige of occupatignal
thera r indi i ilit o an in th i f
pccupational therapy safely, proficiently and or gompetently.

(14)  Inaccurately recording, falsifving or otherwise
alteri ny re d a ient or health e ovi .

15} Failing to maintain proper records inc¢luding hut
zot limited to falsifying patienc's recordg or intentignally

h, i ingorr ly; chaypaqi e tient £ rvi or,
Squipment not rend mi regsentation of services to
third party payers,

(16} ntentionally making or filing a false or
misleading report or failing to file a report whep it is
regquir by law or thir ergon, or intentionall bstructi
Qr attempting to obstruct another person from filing such
report.

1

v

17, _Improper uge of evalyation or treatment modalities
result] i ical inj ien i .

8 Failure t Q0 te with _an jpwv i ion
autheriz by th rd refusi or ond to a complaint
£i1 a pati rr i Lo ¢ ly waith_an
administratiwv na obtaj o rd.

(19) Promotion for personal gain of any upnecessary or
inefficacious devige, treatment, procgedure or gervice."

Auth: Sec. 37-1-1331, 37-24-201, 37-24-202, MCA; IMP,
Sec. 37-24-309, MCA
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REASON: These amendmencs are intended to address areas of
conduct the board feels are unprofassional in nature but which
are not currently prohibited by Board rules.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Occupational Therapy Practice, Lower Level, Arcade
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana
59620-0513, to be received no later than 5:00 p.m., November
26, 1993.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or ayxguments
orally or in writing at a public hearing, he must make written
request oy & hearing and submit the request along with any
comments he has to the Board of Oceupaticnal Therapy Practice,
Lower Level, Arcade Building, 111 North Jackson, P.0. Box
200513, Helena, Montana 59620-0513, to be received nc later
than 5:00 p.m., November 26, 1993,

5. If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever 13 lessa, of those perscns who are directly affected
by the proposed amendment, from the Adminigtrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affacted, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 23 based
on the 229 licensees in Montana.

BCARD OF OCCUPATIONAL THERARY
PRACTICE

ol B

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 18, 1993.
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BEFORE THE BOARD QF OPTOMETRISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment of rules pertaining ) THE PROPOSED AMENDMENT OF

to therapeutic pharmaceutical )} 8.36.801 THERAPEUTIC PHARMA-

agents and approved drugs ) CEUTICAL AGENTS AND 8.36.804
) APPROVED DRUGS

TO: All Interested Persons:

1. On December 3, 1993, at 11:00 a.m., a public hearing
will be held in the downstairs conference room of the
Department of Commerce building, 1424 Ninth Avenue, Helena,
Montana, to consider the proposed amendment of the above-
stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.36.801 _THERAPEUTIC DHARMACEUTICAL AGENTS (1) will
remain the same.

{a) A certificate of competency for use of therapeutic
pharmaceutical agents will be issued by the board of
optemetyiats optometrv to those doctors of optometry who have
successfully taken a required course and passed a required
examination, or successfully pasged an examination of the
international association of boards of examiners in optomecry.
The fee will be determined by the board.

(b) and (¢) will remain the same.

m ists will 1 o the same medical and
L ndar £ ¢ medi de "
Auth: Sec. 37-:10-2Q%2, MCA; IMP, Sec. 37-30-304, MCA

REASON: This rule revises the name of the Board so that it
reflects a recent statutory change in the title of the Board.
Subsection (2) is proposed to be adopted in order to advise
practicing optometrists who have been qualified to use
therapeutic agents of the standard of care they are expected
to meet. The Board believes that individuals wishing to use
therapeutic agents should consider themselves to be guided by
the same standard as physicians.

"8.36.804 A VED DRUG, (1) through (1) (c} will remain
the same.

(d) Anti-inflammatory agents—except—corticeseereoids

(e} through (2) (c) will remain the same."

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10:101, 37-10-
304, MCA

REASON: The propesed amendment removes language that
prohibits optometrists from treating patiencs with
corticosteroids. The 1993 Legislature revised the definition
of the practice of optometry contained in section 37-10-101,
MCA, to remove a prohibition on optometristg from using
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corticosteroids. This proposed amendment merely makes the
reqgulations consistent with that statutory amendment.

3. Interested persons may present thelr data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Optometrists, Lower Level, Arcade Building, 111 North
Jackson, P.O. Box 200513, Helena, Montana, 59620-0513, no
later than November 26, 1993.

4. Robert Verdon, attorney, has been degignated to
preside over and conduct the hearing.

BOARD OF OPTOMETRY
PAUL L. KATHEREIN, 0.D.,

PRESIDENT
Ay A I/?.QD%

ANNIE BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS,” RULE REVIEWER

Certified to the Secretary of State, October 18, 1993.
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment of a rule pertaining } THE PROPOSED AMENDMENT OF

ro definitions and the adoption) 8.59.402 DEFINITIONS AND

of a new rule pertaining to ) THE ADOPTION OF NEW RULE I

the use of pulse oximetry ) GUIDELINES FOR USE OF PULSE
) OXIMETRY

TO: All Interested Persons:

1. On December 1, 1993, at 9:00 a.m., a public hearing
will be held in the conference room of the Professional and
Occupational Licensing Bureau, 111 Norcth Jackson, Helena,
Montana, to consider the proposed amendment and adoption of
che above-stated rules.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

" .4 E ITT (1) through (2){d) will remain
the same.

(3) The board defines "clinical supervision" as the
availability of & licensed respiratory care practitioner for
purposes of immediate communication and congultation with—the

Auth: Sec. 3732882, 37-28-104, MCA; IMP, Sec. 37-28-
101, 37-28-102, MCA

REASQON: This rule is proposed to be amended to recognize the
instances in which individuals other than students or
temporary permit holders may be performing pulse oximetry
under proposed new rule I. In such cases, those individuals
also need to be subject to clinical supervision of a
respiratory care practitioner. Section 37-28-102, MCA, is
peing deleted from the authority section because it is a
definition section and containg no rulemaking authority.

3. The proposed new rule will read as follows:

" IDE ES T Js F PULSE QXIMETRY (1) The
Montana board of respiratory care practitioners recognizes the
AARC (American association of respiratory care) clinical
practice guidelines for pulse oximetry as the gtandard for the
use of pulse oximetry in the practice of respiratory care in
Montana and considers the use of pulse oximetry limited to the
following persons:

(a) a licensed respiratory care practitioner;

{b) unlicensed personnel trained in the technical
operation of pulse oximeter, oxygen delivery devices and
related eguipment, measurement of vital signs, and record
«eeping may perform and record results of pulse oximetrry but
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must be under clinical supervision of a licensed respiratory
care practitioner.

(2) The board adopts by reference the AARC clinical
practice guidelines for pulse oximetry PO 1.0 - 13.2 as the
standard for the use of pulse oximetexrs and considers their
use -0 be appropriately limited as set forth above. A copy of
such standards is available from the board office."

Auth: Sec. 37-28-104, MCA; IMP, Sec. 37-28-102, MCA

REASON: This new rule is necessary to provide the consumer
with the utmost in respiratory care. It requires that pulse
oximetry for diagnostic purposes be conducted by a respiratory
care practitioner or other health care professionals, as are
axempted by the statutes governing respiratory care. This
rule will allow unlicensed individuals to perform pulse
oximetry for recordkeeping purposes, but only under the
supervision of such licensed personnel.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may alse be submitted to the
Board of Respiratory Care Practitioners, Lower Level, Arcade
Building, 111 North Jackson, P.0. Box 200513, Helena, Montana
59620-0%13, to be received no later than 5:00 p.m., November
26, 1993.

5. Robert ?. Verdon, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF RESPIRATORY CARE
PRACTITIONERS
RICH LUNDY, PRESIDENT

BY: M [zwé
ARWIE M. BARTOS, CHIEF COUNSEL
DEDPARTMENT OF COMMERCE

Lﬂ . h o

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State October 18, 1993.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of proposed new ) NOTICE OF PUBLIC
Rule I relating to water quality ) HEARING ON PROPOSED
permit and degradation authoriza- ) ADOPTION OF NEW RULE I
tion fees }

(Water Quality Bureau)
To: All Interested Persons

1. Oon November 19, 1993, at _// a.m., the board will
hold a public hearing in Room C209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider adoption of the
above referenced rule.

2. New Rule I appears as follows:

RULEI P IT AP CATTON, DEGRADATION AUTHORIZATION D
ANNUAL PERMIT FEES (1) The purpose of this rule is to
establish fee schedules for use in determining fees to be paid
to the department under 75-5-516, MCA. There are three types
of fees imposed under this rule: a permit applicatioen fee, a
degradation authorization fee, and an annual permit fee.

(2)(a) A person who applies for a permit, c¢ertificate,
license, or other authorization required by rule under 75-5-201
or 75-5-401, MCA, or for a modification or renewal of any of
these authorizations, shall pay to the department a permit
application fee as determined under (3)({(a) and (c) of this
rule.

(b) A person whose activity requires an application to
degrade state waters under 75-5=-303, MCA, and subchapter 7 of
this chapter shall submit a degradation authorization fee with
the application, as determined under (3)(b) and {(c¢) of this
rule,

(c) A person who holds a permit, certificate, license, or
other authorization required by rule under 75~5-201 or
76-5-401, MCA, shall pay to the department an annual permit fee
as determined under (3)(d) of this rule.

(3) (a) The permit application fee is the sum of the fees
for the applicable parts or sub-parts listed in this subsec-
tion. Payment of the permit application fee is due upon
submittal of the application. The tee schedule for new or
renewal applications for a Montana pollutant discharge elimina-~
tion system permit under subchapter 13 of this chapter, a
Montana ground water pollution control system permit under
subchapter 10 of this chapter, oxr any other authorization under
75-5-201, 75~5-401, MCA, or rules promulgated under these
authorities, is set forth below as schedule I:
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Schedule I
Application Fee per Discharge Point,
Point Source, or Source at the Facility

Publicly Owned Treatment Works (POTW)
or other Dopestic Wastewater Plant

Without Significant Industry * $ 250

With Significant Industry * $1000

Industrial

Individual Storm Water/Ground Water/Pit Water $1000

Noncontact Cooling Water $ 500
Wastewater:

With Any Complex Organics, or
With Any Other Toxic and Deleterious

Substance At a Level >50% Long-term

(Chronic) Standard $5000
Wastewater without Complex Organics or any

Other Toxic and Deleterious Substance at

a Lavel »50% Long-term (Chronic) Standard $2500

General Permits

Feed Lots, Fish Farms, Suction Dredges,

Construction Dewatering,

16.20.633(3) (a) Authorizations $200

Produced Water, Cleanups, Gravel Washing,
Industrial Stormwater, Construction
Stormwater $ 500

* "Significant industry" means the POTW has a pretreatment
program or receives discharge from a pretreatment categorical
industry.

(b) The degradation authorization fee is the sum of the
fees for the applicable parts or sub-parts listed in this
subsection. Payment of the degradation authorization fee is
due upon submittal of the applications. The fee schedule for
new or renewal authorizations to degrade state waters under
subchapter 7 of this chapter is set forth in Schedule II, as
follows:

Schedule II
Review of Authorizations to Degrade

Domestic Sewage Treatment Plant $2500
Industrial Activity Reviews

With any toxic and deleterious substance

at a level >50% (chronic) standard $5000
Without any toxic and deleterious substance
at a level »50% (chronic) standard $2500
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Subdivisions

1-9 lots $ 120/lot
10+ lots $ 200/lot
(maximum fee) $5000/subdivision

(¢) For purposes of (a) and (b) above, if a resubmitted
application or petition contains substantial changes that
require the application or petition to be reviewed again, the
department may require an additional application fee to be paid
before any further substantive review. The additional fee must
be calculated in the same manner as the original fee, and based
on those parts of the application that must be reviewed again
because of the change. The department shall give written
notice of the assessment within 30 days after recejipt of the
resubmittal and provide for appeal as specified under (e)
below.

(d) (i) The annual permit fee is the sum of the fees for
the applicable parts or sub-parts listed in this subsection.
This subsection (i) must be used to determine the total annual
fee, unless the minimum fee determined under (ii) below iz a
higher amount. The annual permit fee is determined by applying
Schedule III to the facility under permit:

Schedule IXI
Average Discharge Flow Rate Fee
Per Million Gallons of Wastewater Discharged Per Day on an
Average Annual Basis, per Point Source Discharge

POTW or other Domestic

Sewage Plant

Without Significant Industry $2000
With Significant Industry $2500

Industrials
Individual Storm Water/Ground Water/Pit Water $2000%*
Noncontact Cooling Water $ 500
Wastewater:
With Any Complex Organics, or
With Any Other Toxic and Deleterious
Substance At a Level »50% Long-term
chronic Standard $2500
Wastewater without Complex Organics or any
Other Toxic and Deleterious Substance at
a Level >50% Long-term Chronic Standard $2500

General Permits

Feed Lots, Fish Farms, Suction Dredges,

Construction Dewatering,

Construction Stormwater* $ 250

Produced Water, Cleanups, Gravel
Washing, Industrial Stormwater $2000

*  Multiple stormwater points are limited to the 5 points
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yielding the highest faes.

. (ii) The minimum annual permit fee to be charged per
discharge point or point source at a facility regardless of the
wastewater flow is set forth in Schedule IV, as follows:

Schedule IV
Minimum Annual Fee per Discharge
Point or Peint Source

POTW or other Domestic
Sewage Plant

Without Significant Industry $ 250

With Significant Industry $1000

Industrials

Individual Storm Water/Ground Water/Pit Water $1000

Noncontact Ceoling Water $ 25%0
Wastewater:

With Any Complex Organics, or
With Any Other Toxic and Deleterious

Substance At a Level >50% Long-term

Chronic Standard $2500
Wastewater without Complex Organics or any

other Toxic and Deleterious Substance at

a Level >50% Long-term Chronic Standard $2500

General Permits
Feed Lots, Fish Farms, Suction Dredges,
Construction Dewatering, Construction
Stormwater $ 250

Produced Water, Cleanups, Gravel
Washing, Industrial Stormwater S 500

(iii) A facility that consistently discharges effluent at
less than or equal to one-half of its permit limit concentra-
tion, using the previous year‘s discharge data, is entitled to
a 25% reduction in its annhual permit fee. Proportionate
reductions in amnnual fee of up to 25% may be given to facili-
ties that consistently discharge effluent at levels between 50%
and 100% of their permit limit concentrations. The annual
average of the percentage of use of each parameter limit will
be used to determine an overall percentage. A new permittee is
not eligible for fee reduction in its first year of operation.
A permittee with a violation of any permit limit during the
previous year is not eligible for fee reduction.

(iv) The annhual permit fee is assessed for each state
fiscal year. The fee for the fiscal year must be received by
the department by no later than March 1 following the commence-
ment of the fiscal year. The fee must be paid by a check or
money order made payable to the state of Montana, Department of
Health and Environmental Sciences.

(4) If a person assessed a fee under (3) of this rule
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fails to pay the fee within 90 days after the due date for
payment, the department may:

(a) impose an additional assessment consisting of 15% of
the fee plus interest on the required fee computed at the rate
astablished under 15-31-510(3), MCA; or

(b) suspend the processing of the application for a
permit or authorization or, if the nonpayment involves an
annual permit fee, suspend the permit, certificate, license or
other authorization for which the fee is required. The
department may lift the suspension at any time up to one year
after the suspension occurs if the holder has paid all out-
standing fees, including all penalties, assessments, and
interest imposed under this subsection.

(5} The department shall give written notice to each
person assessed a fee under this rule of the amount of fee that
is assessed and the basis for the department’s calculation of
the fee. This notice must be issued at least 30 days prior to
the due date for payment of the assessment.

(6) (a) Persons assessed a fee under (3) of this rule, may
appeal the department’s fee assessment to the board within 20
days after receiving written notice of the department’s fee
determination. The appeal to the board must include a written
statement detailing the reasons why the permit holder or
applicant considers the department’s fee assessment to be
erroneocus or excessive.

(b) If part of the department’s fee assessment is not in
dispute in an appeal filed under (a) above, the undisputed
portion of the fee must be paid to the department upon written
request of the department.

(c) The contested case provisions of the Montana Adminis-
trative Procedure Act, provided for in Title 2, chapter 4, part
6, MCA, apply to a hearing before the board under this section.
AUTH: 75-5-516, MCA; IMP: 75-5-516, MCA.

3. The proposed adoption of new Rule I would prescribe
fee schedules that apply to three types of water quality permit
fees: a fee on applications for water quality permits, a fee
on applications to degrade state waters, and an annual fee on
holders of water quality permits. The proposed rule also
provide an administrative appeal process for persons who
dispute fee assessments made by the Department of Health and
fnvironmental Sciences. The Board is proposing this new rule
in order to implement legislation enacted by the 1993 Legisla-
ture (now 75-%-516, MCA, enacted by HB 388)., The legislatien
was intended to enable the Department of Health and Environmen-
tal Sciences to independently fund and implement a state water
quality permitting system that achieves the policies and
requirements of Title 75, chapter 5, MCA. By establishing a
fee system, the department will ke able to retain its primacy
agreement with the U.S5. Environmental Protection Agency to
administer major portions of the federal Clean Water Act within
Montana.

4. Interested persons may submit their data, views, or
arguments concerning the proposed adoption, either orally or
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in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Department of
Health and Environmental Sciences, Cogswell Building, Capitel
Statien, Helena, Montana 59620, no later than 5%:00 p.m.
November 25, 1993.

5. W.D. Hutchison has been designated to preside over and
conduct the hearing.

RAYMOND W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

by ,/”ZZEZ?;f;:22:;2fi:¢7mﬁ_.

ROBERT J.,-KROBINSON, Director

Certified to the Secretary of State __(October 18, 1993

Reviewed by:

7

eanor ParKer, DHES Attorney
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BEFORE THE BCARD OF PARDONS
OF THE STATE OF MONTANA

In the matter of the
Proposed revision of
the Rules of the Board
of Pardong

NOTICE OF PROPOSED REVISION

OF RULES (ARM Title 20,
Subchapters 3-11)

NO PUBLIC HEARING CONTEMPLATED

e e e

TO: ALL INTERESTED PERSONS

1. At its regular meeting on September 29, 1993, in Deer
Lodge, Montana, the Board of Pardons proposed to revise its rules
now published at pages 20-253 through 20-280 of the
Administrative Rules of Montana.

2. Since rule-making by the Board is exempted from the
notice and comment or opportunity for hearing requirements of
the Montana Administrative Procedure Act, this notice is
published in the Administrative Register as a courtesy to those
persons who may wish to offer comments and suggestions before
the Board makes its final decision.

3. The text of the proposed major revision will be mailed
to each Clerk of the District Court, the Montana Defender
Project, UM School of Law, the Montana State Prison law library,
Montana Attorney General, and the American Civil Liberties
Union. This text will be mailed to any other parson who
regquests a copy by writing to the Legal Counsel, Department of
Corrections and Human Services, 1539 11th Avenue, Helena,
Montana 59620, or to the Montana Board of Pardons.

4, Many of the changes are proposed merely to arrange the
rules more logically or to conform to amendments of the statutes
enacted in legislative sessions and more clearly outline the
activities of the Board.

5. Comments and suggestions concerning the proposed
revision will be considered by the Board of Pardons if sent
prior to November 29, 1993, to: John G. Thomas, Chair, Board of
Pardons, 300 Maryland Avenue, Deer Lodge, Montana 59722.

6. Authority to adopt the proposed changes is based upon
Section 46-23-218, MCA. Imp. 46-23-218

ontana Board of Pardons Department oY Corrections
Human Serv1ces

SMES B. OBIE
Rule Reviewer

Certified to the Secretary of State October /S’”‘f, 1993.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD QF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the adoption
of a new rule pertaining to
rental rates for grazing leases
and licenses, rental rates for
cabinsite leases and fees for
general recreational use
licenses.

NOTICE OF PUBLIC HEARING

To: All Interested Persons

1. On November 23, 1993, the Department of S5tate Lands and
Board of Land Commissicners will hold a hearing to consider
adoption of a new rule setting the minimum rental rates for state
grazing leases and licenses, state cabinsite leases and
recreational use licenses. The hearing will be held at the
auditorium of the Scott Hart Building, 303 North Roberts, Helena,
Montana at 1:30 pm.

2. The proposed new rule provides as follows:

RUL - TALS AND FEES FOR G ING, CABINSITES, AND
NE R EATIONAL USE LICENS

(1) For grazing leases and licenses issued or remewed after
July 1, 1993, the minimum per annum rental rate is six times the
average price per pound of beef cattle on the farm in Montana for
the previous year multiplied by the animal unit month carrying
capacity of the land. This rate shall continue through the last
day of February following the effective date of any hew rule or
rule amendment that establishes a different minimum rental rate.

(2) TFor each cabinsite lease that is, after July 1, 1993,
renewed or subject to rental readjustment in accordance with the
provigions of the lease, the annual rental fee shall be 3%% of
the appraised value of the cabinsite as determined by the
department of revenue or $150, whichever is greater. This rate
shall continue through the last day of February following the
effective date of any new rule or amendment to this rule that
establishes a different minimum rental rate.

(3) PFor each cabinsite lease that is issued after July 1,
1993, the department may accept no bid that is below 3%% of the
appraised value of the cabinsite as determined by the department
of revenue or $150, whichever is greater. Any rate that is
established by competitive bidding remains in effect until
superseded by adoption of a higher minimum lease rate for
cabinsites and homesites by the board through adoption of a new
rule or an amendment to this rule. That rate becomes effective
on the first day of March following the effective date of the
rule.

(4) For license years beginning after Fehruary 28, 1994,
the price for a recreational use license issued pursuant to 77-1-
801, MCA, is $5.00. This price is applicable to the sale of each
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recreational use license that is sold before the effective date
of any new rule or amendment to this rule that establishes a
different fee.

AUTH. 77-1-209, 77-1-106 and 77-1-804, MCA, IMP. Secs. 77-6-
502, 77-6-205, 77-1-208, and 77-1-802, MCA.

3. Under Chapter 586, Laws of 1993, the Board of Land
Commissioners must by rule establish minimum rental rate for
grazing lease and licenses, cabinsite leases, and recreational
use licenses. These rates must be established after receiving
recommendations from the State Land Board Advisory Council. This
council will not make recommendations in time to adopt rules for
the 1994 lease year, which begins on March 1, 1994. The proposed
rule is necessary to provide rental and license rates to be
charged for the use of state lands until the Advisory Council
provides its recommendations and the Board adopts permanent
rules. The charging of rentals and license fees is necessary in
order for the Board and the Department to comply with its
constitutional and statutory mandates to obtain income for the
various trusts that they administer.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Bud Clinch,
Commissioner, Department of State Lands, PO Box 201601, Helena MT
59620~1601 no later than November 29, 1993. To guarantee
consideration of written data, views or arguments must be
postmarked by November 29, 1993.

5. Bud Clinch has been designated to preside over and
conduct the hearing.

Reviewed by:

-1 <
P A S 2 /
Johln F. North arfhur R. Clinch ./
chief Legal Counsel Commissioner

Certified to the Secretary of State on October 18, 1993.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION OF THE STATE OF MONTANA

In the matter of the repeal of ) NQTICE OF PUBLIC HEARING
chapter 17 and chapter 18 and ) ON THE REPEAL OF CHAPTER
proposed adoption of new rules ) 17 AND CHAPTER 18 aND
pertaining to renewable resource ) PROPOSED ADOPTION QF
grant and loan program )} NEW RULES I THROUGH VI

To: All Interested Persons.

1. On November 18, 1993, at 1:30 p.m. in the Director's
conference room, Department of Natural Resources and
Conservation, 1520 East Sixth Avenue, Helena, Montana, the
Department of Natural Rescurces and Conservation will hold a
hearing to consider the repeal of chapter 17 and chapter 18 in
their entirety and adepticon of new rules relating to the
renewable resource grant and loan program.

2. The Department of Natural Resources and Congervation
will make reasonable actommodations for persons with
digabilities who wish to participate in this hearing. TIf you
need an accommodation, contact the Jdepartment no later than
5:00 p.m., November 16, 1993, to advise of the nature of
accommodation you need. Flease contact tihe Conservaticon and
Renewable Resource Division, ATTN: Jeanne Doney, PO Box
202301, Helena, MT 59620-2301, telephone (406 444-6G699, TLD
(4063 144-6873; FAX (406) 444-6721,

3. The department proposes to repeal rules 36.17.101
througn 36.18.503. The text of these rules appear in the
Administrative Rules of Montana on pages 36~346 through 36-
388. The rules to be repealed are the following:

6.17.101 Policy and Purpose of Rule AUTH: 85-1i-612,
MCA; IM : 85~1-601 and 85-1-612, MCA

36,17.102 Definitions AUTH: 85-1-612, MCA; IMPB:
85~1=-609 and 85-1-610, MCA

36.17.103 _Eligibility for Program AUTH: 85-1-612,
MCA; IMP: 85-1-605 and 85~1-606, MCA

36.17.20)  Processing and Action on Proposed Projectsg or
Activities AUTH: 85-1-612, MCA:; IMP: 85-1-605, 85-1-606
and 85-1-608 through 85-1-612; MCA

6.17. s e a
AUTH: 85-1-612, MCA; IMP: 85-1-608 and 85-1-612, MCA

36,17.203 Application Content for Loans and Grants

AUTH: 85-1-612, MCA; IMP: 85-1-609 and 85-1-610, MCA
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36.17.20 e cal 1 it £ ojec nd
Activities AUTH: 85-1-612, MCA; IMP: 85-1-609 and 85-1~
610, MCA

36.17.205 Economic Feagibjlitv of Projects and
Activities AUTH: 85-1-612, McA; IMP: 85-1-609, MCA

36.17.206 Environmental Acgeptability of Projects and
Activities AUTH: 85=-1-612, MCA; IMP: 85-1-609, MCA

36.17.207  Financilal Feasjibility for Loans AUTH: 85-
1-612, MCA; IMP: 85-1-609, MCA

36.17.208 ¢ lia wi AUTH:
85-1-612, McA; IMP: 85-1-610, MCA

36,17.301  Soljcitation of Views From Other Interested
Parties AUTH: 85-1-612, MCA; IMP: 85-1-611, MCA

36,17.302 Ranking of Feagsible Projects or Activities to
Determine Funding Priorities AUTH: 85-1-612, MCA; IMP:
85-1-606, McCA

6.,17.303 in ptori s AUTH:
85-1-612, MCA; IMP: B85-1-612 and B5-1-616, MCA

6.17.401 vic o AUTH: 85-1-612, MCA;
IMpP: 85-1-612, 85-1-615 and 85-1-616, MCA

-17.402 nterest Rates for Loans AUTH: 85-1-612,
MCA; IMP: 85-1-613, MCA

36.17.40 Q AUTH: 85-1-612, MCA;
IMP: 85-1-613 and 85-1-615, MCA
36,17.501 Use of Funds for Grants Versus [oans

AUTH: 85-1-612, MCA; IMP: 85-1-612 and 85-1-616, MCA

36.17.502 Fees AUTH: 85-1-612, MCA; IMP: 85-1-612
and 85-1-616, MCA

36.17.503 Forms AUTH: 85-1-612, MCA; JIMP: 85~1-612,
MCA

36.18.101 Policy and e_o u AUTH: 90-2-108
and 90-2-111, MCA; IMP: 90-2-101, 9%90-2~108 and 90-2-111, MCa

36.18.102 definitions AUTH: 90~-2-108 and 90-2-111,
MCA; IMP: 90-2-103, 90-2-108, and 90-2-111, MCA
36.18.103 Aoplication Progedure AUTH: 90-2-108 and

90-2-111, McA; IMP: 90-2-104, 90-2-107, 90-2~108 and 90-2-
111, MCA
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36.18.404 Statement of Intent For Loans apnd Grants
AUTH: 90-2-108 and 90-2-111, MCA; 1IMP: 90-2-103, 90~2-108,
90-2-111 and 90-2-113, MCA

16.18.105 Applijcation Content For Loans and Grants
AUTH: 90-2-108, 90-2-111 and 90-2-113, MCA; IMP: 90-2-103,

90-2-108, 90-2-111 and 90-2-113, MCA

36.18,201 Technical Feasibility of Projects AUTH:
90-2-108 and 90-2-111, MCA; IMP: 90-2-103, 90-2-108, 90-2-111

and 90-2-113, MCcA

16.18,202 Economjc Assessment of Projecgts AUTH: 90-
2-108 and 90-2-111, MCA; IMP: 90-2-103, 90-2-108, 90-2-111
and 90-2-113, McAa

16.18.2 SNV c il y
AUTH: 90-2-108 and 90-2-111, MCA; IMP: 90-2-103, %0-2-108 and
90-2-111, MCA

18.204 ipanci E. 1bili AQTH: 20~
2-108, MCcA; IMP: 90-2-103 and 90-2-108, MCA
36,18.205  Legal AUTH: 90-2-108 and 90-2-111, MCA;
IMP: 90-2-103, MCa
1] viti to

Determine Fundipa Prigrities AUTH: 90-2-108 and 90-2-111,
MCA:; IMP: 90-2-107 and 90-2-111, Mca

0 i AUTH: 90-2-108 and 90-2-111, MCA;
IMP: 90-2-103, 90-2-107, 90-2-111 and %0-2-113, MCA

36.18,303 Reporting and Mopitoring Procedures AUTH:
90-2-108 and 90-2-111, MCA; IMP: 90-2-108, 90-2-110, and 90-
2-111, Mca

36.18,401 FEinancial Arrangements For Loans AUTH: 90-
2-108, MCA; IMP: 90-2-108 through 90-2-110, MCA

36,18.402 Interest Rateg For Loans AUTH: 90-2-108,
MCA; IMP: 90-2-108, MCA

.18, Fo S AUTH: 90-2-108, MCA;
IMP: 90-2-108 and 90-2-109, MCA

36.18.501 Use of Funds For Grants Versus Loans AUTH:
90-2-108 and 90-2-111, MCA; IMP: 90-2-107 and 90-2-111, MCA

36.18,502 Fees AUTH: 90-2-108 and 90-2-111, MCA;
IMP: 90-2-103, 90-2-108, 90-2-110 and 90-2-111, MCA
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36,18.503  Forms AUTH: 90-2-108 and 90-2-111, MCA;
IMP: 90-2-108 and 90-2-111, MCA

4. The department proposes to adopt rules as follows:

. (1) Applicants shall submit
an application fee with each application.

(2) Public applicants shall pay a $250.00 non-refundable
application fee for each grant, small loan and/or large loan
application submitted.

{3) Private applicants shall pay a $150.00 non-refundable
application fee for each grant and/or loan application
submitted.

AUTH; 85-1-612, MCA; IMP: 85-1-612 and 85-1-616, MCA

. (1) Public
grant and/or loan applicants and private grant and/or loan
applicants shall submit applications in the form prescribed
and according to guidelines published by the department.
Application guidelines may be obtained and completed
applications must be submitted with supporting documentation,
to the Resource Development Bureau, Conservation and Resource
Development Division, Department of Natural Resources and
Conservation, P,0. Box 202301, 1520 East Sixth Avenue, Helena,
MT 59620-2301. The applicant shall submit additional
information and documentation to the department if the
application is incomplete. AUTH: 85-~1-612, MCA; IMP: 85-1-
612 and 85-1-616, MCA

T A% L
GRANT APPLICATIONS AND PRIORITIZE PUBLIC GRANTS RECOMMENDED
FOR_FUNDING (1) Public grant applications are evaluated
and ranking points awarded by the department. Applicants
shall gain pointa for proposals that establish the project's
approach has technical merit and that the project will:

(a) implement an action identified as a priority in the
state water plan adopted by the department, support water
storage priorities, preserve farmland or be located on family
farmland;

(b) initiate the use of water reserved under Montana law
or help resolve Native American/federal reserved water rights;

(c) conserve, develop, manage, or protect a water and/or
other renewable natural resource;

{(d) be multi-purpose, used by the public, have public
support, have co-funding from non-state funds in an amount
greater than the grant request, or will be a source of new,
permanent jobs.

(2) Applicants shall lose points when adverse
anvironmental impact and/or poor financial feasibility are
indicated.

(3) Tie-breaker points may be added for otherwise high
scoring proposals that will also mitigate human health or
safety problems or show that, without grant funds, the project
cannot be accomplished by the applicant.
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{4) Applicants shall be assigned a net ranking score
bagsed on all points gained or lost. Ranking scores will be
used to determine department funding recommendations and
incorporated in a report to the legislature recommending
public grant applications for funding and the amount of grant
award suggested. Funding recommendations are made to maximize
benefit to Montanans and will be based on the total amount of
grant funds available, the amount of grant funds requested, the
total project cost, availability and amount of other funding,
and affordability data presented in the grant application or
gathered in the application review. ADTH: 85-1-612, Mca;
IMP: 85-1-601, 85-1-605, 85-1-612, and 85-1-616, MCA

E ANTS_ AND
(1) Funds for private grants
are limited by legislative appropriation.

{a) Applicants shall request funds for only those
projects where need and/or urgency is established.

(b) Applicants shall not request grant funding for
feasibilityv studies, research and/or public information
efforts.

{c}) To be recommended for private project grant funds,
an application must establish that the applicant is not a
public entity; the proposed project is eligible for funding;
the proposed project will be technically. financially and
environmentally feasible; and the situation if left
uncortrected either would create a human health or safety
crigis or would cause significant damage to the environment.

(2) To be recommended for private project lean funds:

ta) an application must establish that the applicant is
not a public entity; the proposed project is eligible for
funding; and the proposal will be technically, financially and
environmentally feasible.

(b} the applicant shall provide a current financial
statement, budget documentation and other documentation
requested by the department to allow a full assesament of
financial feasibility; evidence of the applicant's authority
to seek loan funding for the proposed project; and a sworn
statement that there is no litigation threatened or pending
challenging the applicant's authority to undertake the project
or to incur the debt. AUTH: #85~1-612, MCA; IMP: 85-1-
610, 85-1-612, and 85-1-616, MCA

V. . ON OR G

AGREEMENTS (1) Successful public or private grantees
shall enter into an agreement with the department. The
agreement will contain clear specifications for the work to be
completed; and a budget, consistent with the grant
application, outlining the total funds to be spent, including
those that will be provided as matching funds.

ta) The grantee shall document all project costs to be
paid or reimbursed, and those to be credited as matching
contributions.
7
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{(b) Grant funds that are not spent for the approved
project must be returned to the renewable resource state
special revenue account for use as directed by appropriation.

(2) TFor successful public leans, the borrower shall
enter into a bond purchase agreement with the department prior
to project construction. The Agreement will:

tfa) require the borrower to adopt a bond resolution which
contains the specific requirements and covenants with respect
to the project financed from the loan proceeds; and

(b} stipulate conditions for purchase by the department
of the applicant's bond or bond anticipation note, with the
amount specified; terms of repayment and interest rates and
fees to be paid by the borrower; clear specifications for the
work to be completed; insurance regquirements and inspection
requirements; and conditions for the disbursal of funds.

(3) For successful private loans, the borrower shall
furnish title insurance showing ownership of land, mortgages,
encumbrances, or other lien defect=2 and shall enter into a
loan agreement with the department prior to project
construction or equipment purchase.

(a) The agreement will specify the loan administration
fee, contain clear gpecifications for the work to be
completed; stipulate a budget to be consistent with the
application; specify provisions for the disbursement and
repayment, including principal and interest, of loan funds;
describe the collateral provided to secure the loan; and
prescribe remedies for borrower delinquency or default in
repayment. AUTH: 85-1-612, MCA; IMP: 85-1-605, 85~1-613,
85-1-616, and 85-1-617, MCA

v OR s

(1) For loans to private applicants the borrower shall
provide security which is at least equal to 125% of the
principal value of the loan.

(2) Private borrowers shall provide security with:

t{a) a first or second real estate mortgage;

{(b) an assignment of accounts receivable;

{e¢) certificates of deposit or similar securities;

{d) a turn off authority; or

{e) other security as accepted by the department.

(3) The private borrower, at the department's request,
shall provide an appraisal of the real property used as
security for the loan.

(4) A partial release of lien may be granted by the
department upon written request of the private borrower if the
remaining security is at least equal to 125 percent of the
outstanding principal value of the loan and the department
establishes that the loan will remain adequately secured.

{5) The private borrower shall be apprised of state law
governing foreclosure on delinquent loans at the time of loan
closure. AUTH: 85-~1-612, MCA; IMP: 85-1-613, 85-1-615 and
85-1-616, MCA
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5. The department proposes the repeal of Title 36
chapters 17 and 18 in thelr entirety because they describe the
water development and the renewable resource development
programs respectively. Through a change in the law, these
programs have been combined and replaced by the renewable
resource grant and loan program described in new rules
proposed for adoption based on new rule making authority.

6. New rules are proposed for adoption in order to
provide procedural direction to those persons interested 1in
obtaining either a grant or a loan under the renewable
resource grant and loan program. The rules also provide the
standards for the evaluation of applications for such grants
and loans.

7. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Jeanne Doney

Department of Natural Resources and Conservation
1520 E. Sixth Avenue

Helena, Montana 59620

no later than November 26, 1993.

3. The autherity of the department to make the adoption
is based on section 83-1-612, MCA, and the rules implement
sections 85-1-601 through 85-1-631, MCA.

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

Tk A

MARK A. SIMONICH, DIRECTOR

Ve

DONALD D. MACINTYRE WLE REVIEWER

certified to Secretary of State October 18, 1993 .
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA
In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of rules ) THE PROPOSED AMENDMENT OF
46.10.304A, 46.10.811 and ) RULES 46.10.304A, 46.10,811
46.10.839 pertaining to AFDC ) AND 46.10.839 PERTAINING TO
unemployed parents ) AFDC UNEMPLOYED PARENTS
)

TO: All Interested Persons

1. On November 17, 1993, at 9:30 a.m.,, a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to c¢onsider the
proposed amendment of rules 46.10.304A, 46.10.811 and 46.10.839
pertaining to AFDC unemployed parents.

2. The rules as proposed to be amended provide as
follows:

46.10.304A UNEMPLOYED PARENT Subsections (1) through (3)
remain the same.

(4) In an_AFDC-UP &we~parent household, only one parent
must meet the criteria of this rule.

(a) Both parents in ap AFDC-UP &we-papent household are
required to participate or be available to partic1pate in a JOBS

proqram in accordance with ARM 46 10. 311 beginning with the date
jo conti on e househo receive
AFQC—QE, unless good cause exlsts or he or she meets an

exemptlon crlterla in accordance with ARM 46 10. 805 Padilure—te

(b) Failure to satisfactorily participate in ;gg JOBS
m  without d cau, af jecati bu rior to
u jzation of benefits wi sult in de of eli -
lity,
er eligi i j st ish is
articipation in the JOBS program js regujred bhefore e £
th DC~UP benefit will be made ess there js qood cause for
the failure to participate,
d Failure to_ satisfactorj articipat i he_ JOBS
ram after eljqibili has been e blished ayment of
FDC- s bequn wi subij t us d t ctions
set forth in ARM 46.10.839.
{5—ER—confernity—with Chapter—Ho+S53—of the 158540k
5 Fo urposes of +*his part "good cause" is as defined
in 46,110,837 .

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-201 and 53-4-231 MCA
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46. 2811 UN LO ARENTS _TRACK PARTICIPATION AND

OTHER REQUIREMENTS Subsections (1) through (8) remain the
same.

9 tici jon or availability to participate in JOBS
is uir eginni wi ate o icatj d contin~
uin [o) the famj ecejves AFDC~-

of t AF Cc~Up it wil be ade.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53=4=706, 53-4-707 and 53-4-720 MCA

46.10.83 ONS ailure satisfactorily
participate _in ng JOBS g;gg; m w;tnout gggg cause after
application but _pr ior to autho ;;zat;on of benefits will result
in_denial of e ibilj or
(2} After eljgibility ;g; AEQQ Up__ig established,
satisfactory participation in the JOBS program is required
before payment of the F C-UP benefi t \4 be ma unless od
cau exist or t a e cto ate.
Subsections (1) through (4) remain the same in text but are
renumbered (3) through (§).

AUTH: Sec. 53-4-212 and 53-4~719 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-706,
53-4-707 and 53-4-717 MCA

3. ARM 46.10.304A(4) and ARM 46.10.811 set forth certain
eligibility requirements for the Aid to Families with Dependent
children--Unemployed Parent (AFDC-UP) program. Oone of these
requirements is participation in the Job Oppeortunity and Basic
Skills (JOBS) program unless the parents have exempt status.
Currently AFDC-UP recipients who are required to participate in
JOBS do not begin their participation until after they have
begun receiving assistance. If they fail to participate as
required they are subject to sanction as prescribed in ARM
46.10.839 which results in the reduction of the household’s
grant.

Federal law governing the AFDC program at 42 U.S.C. § 607
permits but deoes not mandate that states adopt pay after
performance requirements. As allowed by 42 U.S.C. § 607, the
1993 Montana Legislature in House Bill 2, Chapter 623, Section
15, required the Department to implement a pay-after-performance
policy for AFDC-UP recipients beginning January 1, 1994.

MAR Notice No. 46-2-753 20-10/28/93



-2507-

The amendment of ARM 46.10.304A, 46.10.811, and 46.10.839 i=s
necessary to implement the mandated change in policy whereby a
family applying for AFDC-UP benefits will not be approved for
assistance and receive their first grant until after they have
begqun participation in JOBS. Also, subsection (5) of ARM
46.10.304A iz being deleted because it is no longer relevant.
It provided an effective date for the rule when it was adopted
in 19885.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
$9604~4210, no later than November 26, 1993.

5. The 0ffice of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Gl Z Coore TSR L

le Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State October 18 , 1993.
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BEFORE THE DEPARTMENT OF SQCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.510
through 46.12.513, 46.2.202
and 46,.12.509A pertaining to
swing=-bed hospital services

NOTICE QF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.510 THROUGH
46.12.513, 46,2.202 and
46.12.509A PERTAINING TO
SWING-BED HOSPITAL SERVICES

— e e e

TO: All Interested Perscns

1. on November 17, 1993, at 1:30 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.510 <through 46.12.513,
46.2.202 and 46.12.509A pertaining to swing-bed hospital
services.

2. The rules as proposed to be amended provide as
follows:

46.12.510 SWING-BED HOSPYTALS, DEFINITIO (1) A swing-bed
hospital is a hospital which Bas—been is medicare—certified to
provide posthospital SNF care as defined in 42 CFR 409.20. use

eaid : pedao s ; —ie) -

(2) swing~bed hospital services are services provided in
acgordance with these es by a swing- hospi whi eers

the swing-bed hospital participation requirements specifijed in
these rules.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6=-101, 53-6-111, 53-6=-113 and

53-6~141 MCA

46.12.511 SWING-BED HOSPTY S PROVIDER P. ICTPATION

REQUIREMENTS (1) A-hespitalwhieh-desires—£To participate
and be reimbursed as a swing-bed hospital gervice provider in
the Montana medicaid program, a hospital must meet all of the
following requirements:

(a) The hospital is a swing-bed hospital as defined in ARM
ied ] o
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(b) The hospital muet—have has fewer than fifty (50)
hcspltal beds+

(¢) The hosp:.tal mst—-be g._s_ 1ocated in an 3 rural area of
the state, 3 rural area is_ap area which is not designated as
“urbanized" by the most recent official census. A copy of the
bureau of the census listing of urbanized areas is available
upon request from the Medicaid Bureauw Services Divigsion,
Department of Social and Rehabilitatijion Services, P.0Q. Box 4210,
111 Sanders, Helena, Montana 59504-—4210

(ed) The hospital must—be-gwanted hag a certificate of
need from the state department of health and environmental

sciences to provide leng-term—oare swing-bed hospital services
(£e) The hospital shel: does not have in effect a twenty-
four (24) hour nursing waiver

gmapt—ac—detined—in uynder the
g;ov;,s;gng ; 42 CFR 488, 55[9) H&&B&-He-)q—uh-i-eh—u—a—hder&
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e_hos ’s medi e or medicaid swing-bed
cert;;;cat;on or approval has not been terminated within two (2)
years prlor to the appllcatlon for a—eertifiecate-—of--need—te
provide o ent as edic swing-bed hospital services

grov;der.
e hospital meets equire ts of subsection (2).
h he_ hospital has ied fo the artment has
approved enrollment jn the medicaid program as a wedicaid swing-

v v .
(i) As a ggggi ion of g; anting enxollment approval or of
allowing gontinuj enroc t artment. equire a
Qgp;tal to subm;; g cumgn&g ig or. Jjnformation relating to
ar ti .

ii e de ent erminat provi ‘s swing~bed
hospjtal services provider enrollment jif jt determines that the
hospital js not in compliance with apy of the requirements of
this section.

(R2) The gwing-bed hospital shadd: mu be in substantial
uompllance with the reqatremeaﬁanﬁeﬁwsktkhxkﬁa¥51ag—%ae&i&%iﬁﬂ

each res ident ludi owin
(i) The resjident pgs a ;1gb; tg a dignified exis ce,
self-determinatio a f) icatj wit access t SONS
and services ipnsi d o de ovj ‘ cilit
i to be informed of
the resident’s total he sta includi but not limited to
medical conditio i age t the ident ¢ erstand.
iid resi nt hag the ri to refuse treatment, to
refuse to artici t i rime resea ch and to fo ulate
an_adva eci
dega;tmgnt herebx adggts and ;ngg;porgteg 1 ggg gence 42 CFR
483.10(b) (8).. A copy of 42 CFR 483, 10{(b)(8) may be obtained
the d i Servjces ivi epart t of Socjal.and
R iljtat] Vi 11 Sanders .0, 421 He
Montana 59604-4210.
(;v) The provider mgst.
o each reside who entitled to medicaid
enefgtg. in writ ;ng, at the t;mg ﬁ admission to the swing-~bed
or, whe e _resi t b S medic of:
(1) The iteps and se;vigg that are included in the
swing—-bed per die ate for whjch the residen ay not be
charged, i.e., those items included in nursing facility services
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under ARM 46.12.1222(14) or ancjllary services wunder ARM
46.12.1245(1); and

I otheyx it ervy ovi
offers whi t esident m rge d th unt

of charges for those services: and
(B) Changes made to the jtems and services specified in
I) and IY).

(¥) The resjdent has the right to:

(A) choose a personal attending physician;

(B) Be_ fully informed in advapce about care and
treat t fa c in that gare or treatment t.ma
affect the resident’s well-being: and

(¢) Unless_adjudged ingompetent or otherwise found to
be_j i ed u a {sh] i anni are

d treatment or g s j trea t.

v T eside e right to persg ivac d
entiali 1 and inica S.

(A) Personal privacy includes aggommodations, medical
treatment, written and telephone commupnications, persona) care,
visit ti i sident ups i

of person ivacy do ot require the ovider to ovide a
private room for sach resident;

resident a oV r_refuse e re of

personal and ¢linical records to any individual outside the
facility, except when the resident js transferred to, apother
healt institutj o) eco release is required by law.

(wii) The resident has the right to:

use services for & acility:

(B) Perform services for the facility, jf the resjdent
chooses, when:

(1) The facility has documented in the plan of gare the
need@ or desj work;

11y The plapn specifies the nature of the services per-—
formed_and whether the services are voluntary or paid:

{IIT) Compensation for paid services is at or above
prevailing rates; and

(IV) The resident agrees to the work arrangement
described in the plan of care.

{viii) The resident has the right to_privacy in written
communications, including the right to:

(A) gend and promptly receive mail that is upopened:

con

and
hawv sg_t ti ost itin

implements at the resjdent’s own expense,

(ix) The resident has the right and the faciiity must
provide immedjate access to any regident by the following:

{A) subject to the resjdent’s right to denv or withdraw
consent_a ti immediate fami or othe elatives of the
resident; and
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(B) subjegt to reasonabple restrictjons and the
resjdent’s right to deny or withdraw consent at apny time, others
who are visiting with the consent of the resident.

(x) The  resident has the right to _retain and use

erso oSS ions, includj some nishings and opriate
clothing, as space permits, unless to do so would infringe upon
the rights or health and safety of other residents.

(xi) The resident has the right to share a room with a
spouse when married residents live in the same facility and both
spous cnsent to e _arra t.

(x3i) The regjdept has the following ~transfexr and
discharge rights. Transfer apd discharge includes meovement of
a_resident to a bed outgide of the swing-—bed hospital facility
whether or not that bed is in the same physical plant. Transfer
and discharge does not refer to movement of a resjidept to a bed
withip the same gertified facility.

(A) The facility must permit each resident to remain in
E acilit t sfer o ischarge the resjdent from
the il un S an e mo of th ollowi a :

(1) The transfer oxr discharge is necessary for the

ent’'s w are L esident’s needs ca t be t in the
facgility:

(ID) The transfer or discharqge is appropriate because
the resj t’s healt as j ove ufficien ot esident
no longer needs the services provided by the facjility;:

(I11) The safety of individuals in the facility is
endangered;

v e nea individuals in th acility would
otherwise be endangered;

(V) The residepnt hag failed, after reasopnable and
a jate notice a o to ve id_under medi e
or medicaid stay at the facjlity. or a resid ho hecomes
eligible for medicajd after admissiopn to 3 facility, the
fagcility may charge a residept only allowable charges under
medicaid;

v The i1i [o] es to operate; or

(VII) An appropriate nursing facility bed is available
withi we ~fiv 25 i adjus the swing-be spita
ag provided ipn ARM 46.12.512.

{B) When _the  facility transfers or discharqges a
resjdent, the facility must document the reason for transfer or
discharde in the resident‘s clinical record. The documentation

must be made by the resident’s physician when trapsfer or

charge is pecessa u a, aph xij [
I of this sectio or a ici when trans o jsch e
is necessa under paradgra xii Iv) of this section.
c efore a acilit nsfe discha s__a
resident, the facility must:
notify the reside and, if known, a family member

or legal representative of the resjdent [ the transfer or
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disgharge and the reasons for the move jin writing and_in a
language and mapner thev understand;
record e Yveasons. i the sident’s clinjca
record; and
c e in tice & items described in
paragraph (E) of this gection.

40} Notice of transfeyr or dischayge must be made by the
facility at least 30 davs before the regident is transferred or
discharged except when:

(1) The safety of individuals ip the fagility would be
endangered:

e th of individuals in the facility would
be e ed;
(I11) The resjdent’s health improves sufficiently to
allow a more immediate transfer or djgcharge;
IV An_immedjate transfer or discharge is regquired by
t esident’ ent ical needs:
(V) A resjdent has not resided in the facility for 30
days; or
is jired within 72 s calse an
ia in jlity bed i vaj within a twenty-
tive i adj f the swing-bed ita sug ases
the ild ovi ot] in 2 ours etermini
that ursin ility bed i vaj .
(E) The written notice must include the following:
eas tra o} i arge:
a jve date s [s) ischarge:

(I1L) The location to which the resident is transferred
or dj H

(IV}) A_statement that the resident has the right to
appeal the action to the fair hearings office at the department
of sogj d rehapjlitatio rvices;

v ame, address anpd tele e number of the lon
te care ombuds in the governcr’s office on ing; a

(V1) For nursing fagility residents with developmental
disabilitjes and nursing facility residents who are mentally
i e majilj address and tele e mber of the tana
Advocacgy Prodram, Inc.

(F) A fagility must provide sufficient preparation and
orjentation to residents to ensure safe apnd orderly transfer or
discharge from the facility.

(xiii) The resident has the right to be free from any
physical or chemical restraipts impogsed for purposes of
discipline or convenience, and net required to treat the
resident’s medical symptoms.

(xiv) The resident has the right to be free from verbal,
se hysica and e abu corporal punish t, and
invojuntary seglusion,

(xv) The facility must develop and implement written
policies and procedures that prohibit mistreatment, neglect, and
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abuse of residents and misappropriation of resident property.
The facility must:
t use ver. e o i buse
corpora unighment, or involu seclusion:
(B) not_employ individuals who have been found gquilty

of a t cou,

environmental scienceg;

n t a vi ti i vin
mistreatment, nedqlect, or abuse, jncluding injurjes of unkneown
sgourc an i opriati iden t e reported
immediately to the admjpistrator of the facilitv, the long-term
care ombudsman. and the department of health and environmental

scieng ac ance Wwij =3= :

v i ) e i e
thoroughly investjgated, apnd must prevent further potentjal
buse while the i stigation is i :
(F) ensure that the results of all jinvestigations mugt
be re t to the administrat of t jlit he
3 = {3 i - » A

the alleged violation is verjified appropriate corrective actjon
must be taken.

b acjility mus vide for o i ogram of
activities desjgqned to meet the jinterests and the physjcal,
mental, and psychosocial well-beipg of ¢ach resident.

(i) The actjivities program must be djirected by a

valified professjion who:

(A) is a gqualified therapeutic recreation specialist or

tivitie o i i i o i is
eligi i i ut fs) ti

cialist o© ctiviti i ognized
accrediti a e :

{B} has 2 veaxrs of experience jin a social or recre-
ational program within the last 5 years, 1 of which was fujl-
time ip a patjent activities program ip a health care settinpeg;

(&) s a alified oc atio i o] cupa-
tignal ther sistapt;: o

D as complet a trajni ourse_a oved by the
state.

™ ilit vi i —re socjal
services to attai intain t i st practicab sical

meptal, and psychesocial well-being of each resident.

d en_the cili antici S c e a resident

must have a discharge summary that includes:
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(i) A _recapjtulation of the resident’s_gtay:
(i) A final gummary of the resjdent’s status to
include:
(A) medically defined conditions and prior medical
history:
(B) medical status measurement;
(c) physjical and mental functiopal status;
sensor nd ical j i ts;
nutrition status and i ents;
(F) spacial treatments or procedures;
(G) mental and psychosocial status;
(H) discharge potential;:

ta ond :
(1) activities potepntial;
it ; and

fo en i es d ta ardation e jre t.

ident.’ o] hensjv a care e ility mu ovide
the required services, or obtain the required gervices from an
outsj es ce f a vid of specialized bilijtative
services.

(i) Specialized rehabilitative _services must be
provided undey the written order of a physician by qualified
persopnel.

hd ilit st _assist resjident in tainj
routine and 24-hour emergency dental care.

(i} The _facility must, if pnecessary, assist the
resident in making appointments, and by arranging for transpor=-
tation to and from the dentist’s office.

(iiy The facility must promptly refer residents_ with

lost or dama dentures to a dentist.

AUTH: Sec. 53-6-113 and 53=2-201 MCA
IMP: Sec. 53-6-101, 53-6-111, 53-6-113, 53-6-141 and
53-2-201 MCAa

46, 2912 WING~B H P A ERV

REQUIREMENTS Before adai dicald reciplent to
a swing-bed e _swing-bed it mu. meet 1 the
fgollowing requirements:

(a)_. the hospital must have provided medically necessary
inpatjent hogpjtal care tg the individugl immediately preceding
admissjon to the swing-bed;

hospi t obtaj re eenj a_depart-

ment long-te care specialist to determine th eval of care
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required by the patient’s pmedica) condjtion. Medicaid will not
burse a Vi or swing-bed hospital servi ovidad to
a jcai ipient admitted to swing=-be the
cipient si acilit ve irement
ecified ip 46.12.1305. he swing-be ospi . ensuge
that form SRS-MA-62, “screenind notification." is completed by
t e t: [} senj £ to ev c
determination.
(¥€)

Xoe whe
w iver is obta' e under subsect'on 3 he jtal
nursing eare facility bed is
avallable to the medlcald patlent within a twenty five (25) mlle
radlus of the §w;ng—ge hospital
. The hospital wili—be is requlred to
maintain written documentation eens*se&ﬂq of weitten inquiries
to nursing hemes—ineuiring—aa—te— facilities about the sresent
and—£uture availability of a nursing heme facjlity bed and
indicating that if a bed is not available, the hospital will
provide swing-bed services to the patient. The swing-bed

ta co to enter i to j b‘ ag;gemgnts
i i ting nursji i
; gion that bl gg;;e the nugslgg fac;llty to ngtify gng E §gita1
; Lthe av g;]gp;];tg of pursing facility beds and dates when peds
be le.

i Fo urposes this section, an " iate" nursin
facility bed js a bed jin a medicaid-participating pursing
facility which bprovides the leve] of care required by the
recipient’s medical condition.

Subsection (2) remains the same.
ene t ubs jo a

e of t! =d ice i e e i e
to e i arges undey 46. id Whe a
a i si acility bed beco v e
grgv;de; must provide gg;; e as ;egg;:gg by 56.12 ;;(2)(;)(3;;L

D VI sl ot e e GO ements

212. a to th t act cab the ti

ava' abl be e er t i Llit .

4 jder ma eguest a waiver t etermination
requirement of subsection c) or the ans requjrement of
ubsection (2) wh the recipient’s attendj jc] verjfie

i writi t the recipjent’ c iti W

waiv st_a ian’ itten verjfica-—
t st _be bmj to ¢t Me ai ervic ‘v'sio
Department of Soci e ilit s, P.Q. Box 4
11 ._ Sanders, Hele ontana 59604 =4 Waiver a ovals
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ivisior ior to bijli - servi provided 1 t date
o) issi the swing-b e date o vailabilit an
(35) The department may retrospectively review the use of

swing~bed services provided to medicaid patients and may deny
payments when it is determined that

&vaiiab%e—4ftEh*n—%weﬁ%y—é*ve—*a5+—ﬂut}es—ei—4ﬂur—hespé%e&—£hae
[ ded-t] X hod -t v s of g ‘o
were nNot mgt.‘

AUTH: Sec. 53-6-113 and 53-2-201 MCA
IMP: Sec. 53-6-101, 53-6-11], 53=6-113, 53-6-141 and

53-2-201 MCA

) SWING-BE P S (1) Montana
1g§;g will Rreimbursesent—=£e®r swing-bed hospitals +hae

mmm;m&;m_ﬁm swmq bed BMJ-LL

SEI’VlCeS 29

rovided accordance wi a 'ca swin hos 1tal
servi e ene i

biject to _all o jicab WS d_re tions.
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inpatient hospital seyxvices providers which also provide swing-
bed hospital services shall allocate hospital jnpatient general
routine service €costs assoclated with swing-bede hospital
serviges shaii-—bealleeated on the medicare "carve out" method

o T he e
42 CFR 4313,53(a . A copy of HIM—IS—Past—i—42230+4 42 CFR
413.53(a)(2) may be obtained from the Medicaid _Services

Divisjon, Department of Social and Rehabilitation Services,
P.0O. Bex 4210, 111 Sanders, Helena, Montana 59604-4210.

(4) Providers must bjill for all services and supplies in

accordance with the provisjons of ARM 46.12.303. The depart-
ment’s f£i i ovi b basis the
a nt ined und ese es Bt o i=

e billi whi s n o) i wing-—
b ospital s jc vi to ari e i cipient
duri e billi eri
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(5) Swing-bed hospjtal service providers may appeal
adverse determinations by the department through the administra-
tive review and fai earin ocedures specified i 6.12.5Q09A.

AUTH: Sec. 2=-4-201, 53-6-113 and 53-2-201 MCA
IMP: Sec. 2=4-20}, 53-6-101, 33-6-111, 53-6=113, 53-6-~141
and 53-2-201 MCA

46.2.202 OPPORTUNITY FOR HEARING Subsections (1) through
(3) remain the same.

(4) Medical assistance providers of inpatient psychiatric
services for individuals under age 21, inpatient hospital
services, outpatient hospital services, swing-bed hespital
gervices, federally qualified health center services and case
management services for high risk pregnant women contesting
adverse department actions, other than medical assistance
providers appealing eligibility determinations as a real party
in interest, shall ke granted the right to a hearing as provided
in ARM 46.12.509A.

Subsections (5) and (6) remain the same.

AUTH: Sec. 2~4-203, 41=-3-1142, 53=2-201, 53-2-606,
53-2-803, 53-3-102, 53~4-111, 53=4-212, 53-4=403, 53-4-503,
53-5-304, 53-6-111, 53-67113, 53~7-102 and 53-20-305 MCA

IMP:  Sec. 2-4-201, 41-3-1103, 53-2-201, 53-2-306,
53-2~606, 53-2-801, 53-4-112, 53-4-404, 53-4-503, 53=4-513,
53-5-304, 53-6=-101, 53-6-111, 53~6-113 and 53-20-305 MCA

46. . 509 NTS TIV EW F H G PROCESS
(1) The following administrative review and fair hearing
process applies to providers of inpatient and outpatient
hospital services, swing-bed hospital services, inpatient
psychiatric services for individuals under age 21, targeted case
management and federally qualified health center services.
Subsections (2) through (6) remain the same.

AUTH: Sec. 2-4-20]1 and 53-6-113 MCA
IMP: Sec. 2-4-201, 53-2-201, 53-2-606, 53-6-101,
53-6-111, 53-6-=113 and 53-6-141 MCA

3. The proposed changes specify requirements for particip-
ation and reimbursement under the medicaid swing-bed hospital
program. The c¢hanges conform the rules to current federal
requirements and to department policy and procedure. The
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current rules do not accurately or completely reflect current
federal regulations or current department policies and
procedures. The proposed changes are necessary to correct these
deficiencies and to make the rule language more direct and
clear.

The proposed changes to 46.12.510 are necessary to define the
terms "swing-bed hospital® and "swing-bed hospital services."
The current rule language "use medicaid patient beds inter-
changeably as either hospital beds or skilled or intermediate
nursing care beds" has been misinterpreted to mean that hospital
beds could be used as nursing facility beds whenever the
facility chose and that such beds c¢ould be used in the same
manner as nursing facility beds. The proposed changes are
necessary to prevent such mistaken interpretations. The
proposed rule reflects the fact that swing beds are licensed
hospital beds which have also been medicare-certified to provide
posthospital skilled nursing facility (SNF) care as defined in
42 CFR 409.20. The proposed rule also reflects the fact that
swing-bed hospital services are not inpatient hospital services,
subacute hospital services or nursing facility services, but
rather are a separate and distinct service provided to patients
who require nursing facility level of care. The proposed
changes to this rule section are necessary to specify that
services are not reimbursable swing-bed hospital services unless
provided by a swing-bed hospital which meets the specified
participation requirements and unless the service requirements
specified in the rules are met.

The proposed changes to 46.12.311 are necessary to state clearly
and completely ¢the regquirements for participation in the
medicaid program as a swing-bed hospital services provider. The
current rule omits reference to some current reguirements
contained in department policy and federal regulation, and also
fails to clearly state some of the participation requirements.
The necessity of the specific changes to 46.12.511 1is as
follows.

The proposed changes to 46.12.511(1) are necessary to specify
that both participation and reimbursement depend upon meeting
the requirements in this section as well as other sections of
the rules.

The proposed change to 46.12.511(1)(a) is necessary to specify
that the hospital must be a swing-bed hospital as defined in the
previous rule section. The proposed change is also necessary to
delete the outdated and obsclete statement of the medicare
certification requirement contained in the current rule. The
proposed changes would also delete the inappropriate and
unnecessary incorporation by reference of 42 CFR 409.20. The
Health Care Financing Administration (HCFA) and the Montana
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Department of Health and Environmental Sciences (DHES) determine
whether to grant hospital swing-bed certificatien. The
department does not apply 42 CFR 409.20 or grant or deny
certifications. A reference to the regulation is contained in
proposed 46.12,.510 merely for purposes of identifying the
specific type of certification required.

The proposed changes to 46.12.511(1) (b) are necessary to specify
the standards used by the department to determine whether a
hospital has fewer than 50 beds. The proposed rule would add a
requirement that the hospital has provided written assurance to
HCFA regarding operation of fewer than 50 heospital beds, except
in connection with a catastrophic event. This written assurance
is also required by HCFA for hospitals with fewer than 50 beds
participating in medicare swing-bed program. By adding this
requirement, the proposed rule will allow the department to
obtain additional assurance that the hospital meets and will
continue to meet the bed~count requirement. The department
would be able teo request a copy of the assurance letter under
the provisions of proposed 46.12.511(1) (h)(i). The proposed
language in 46.12.511 (1) (b) (1) (A) through (D) is necessary to
specify the type of beds which are net included as hospital beds
for purposes of the fewer than 50 bed requirement.

The proposed changes are necessary to delete current 46.12.511
(1) (d). The federal participation requirements have changed
since the current rule was adopted and the change is necessary
to update the rule to reflect current requirements, which are
stated in proposed subsection (2). The proposed changes to
current 46,12.511(1)(e) are necessary to make clear and
consistent the terminology of the rule ("swing-bed hospital”
services rather than "long-term care" services) and to delete
the unnecessary repetition of the medicare certification
requirement, already specified in proposed 46.12.510.

The proposed changes to current 46.12.511(1) (f) are necessary to
correct an outdated and now incorrect reference to the federal
requlation regarding 24-hour nursing waivers. Although the
federal regulation is incorporated in the current rule, it is
unnecessary to incorporate by reference 42 CFR 488.54(c¢). The
Health Care Financing Administration (HCFA) and the Montana
Department of Health and Environmental Sciences (DHES) determine
whether to grant such waivers to hospitals. The department does
not apply 42 CFR 488.54(c) or grant or deny 24-hour nursing
waivers. A reference to the regulation is included in the
proposed rule merely for purposes of identifying the type of
walver described.

The proposed changes to current 46.12.511(1) (g) are necessary to

more accurately specify that the hospital’s swing-bed certifica=
tion of approval must not have been terminated in the prior two-
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year period. The current rule langquage might be construed to
mean only that the hospital voluntarily terminated service
provision. This provision is modeled after the federal medicare
regulation, and the intent of this rule is that there has been
no termination of certification or approval to provide swing-bed
services. Such termination could be voluntary or involuntary
under the proposed rule. The proposed changes to this subsec-
tion are also necessary to specify that the two-year period isg
that period immediately prior to application for medicaid
enrollment, rather than application for a certificate of need.
The hospital may have been granted a certificate of need many
years earlier but may not have participated in the medicaid
swing-bed program. The proposed rule more logically requires
examination of the two-year period immediately before enroll-
ment.,

The addition of proposed subsection (g) is necessary to specify
that the requirements of proposed subsection (2) are a condition
of participation in the medicaid swing-bed hospital services
program.

The addition of proposed subsection (h) through (h)(ii) is
necessary to specify that a swing-bed hespital must specifically
enroll in the medicaid program as a swing-bed hospital services
provider. Under the current rule, some providers have sought
swing-bed reimbursement without enrollment and have argued that
the rules do not require a hospital already enrolled as an
inpatient hospital services provider to enroll as a swing=-bed
provider. The proposed rule will clearly state the department’s
current policy that separate enrollment as a swing-bed hospital
services provider is required before any medicaid swing-bed
hospital services are provided or any medicaid reimbursement is
allowed. The proposed changes are also necessary to specify
that the department mnust approve enrollment. The proposed
language would allow the department to require submission of
documentation or information to substantiate compliance with
participation requirements, both at the time of enrollment and
at other times to monitor ongoing compliance. Proposed
subsection (h) (ii) states directly what currently is implied in
the rules, that the department may terminate enrollment if a
provider is not in compliance with the participation require-
ments.

The proposed changes to current 46.12.511(1)(h) and the
addition of proposed subsection (2) are necessary to specify the
particular federal participation requirements applicable to
swing-bed hospital service providers. Federal regulations at 42
CFR 482.66(b) indicate that some but not all of the requirements
applicable to nursing facilities also must be met by swing-bed
hospital service providers. The department’s communications
with participating providers have indicatad that providars are
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not aware of the specific requirements which apply. Some
providers appear to believe that because the service is provided
in a hospital bed, none of the resident rights or other similar
nursing facility requirements apply. To avoid confusion, the
department proposes to state these requirements specifically in
the medicaid rules. Under federal regulations, these same
requirements must be met for medicare certification, but do not
necessarily receive the attention the department believes is
required to protect medicaid residents and to assure that they
receive the type and quality of care required by their medical
condition and that their broader needs (e.g., social, dental,
etc.) are also addressed as the law requires. Federal law
requires and the department believes that these requirements
must be met to assure the minimal quality of care provided to
and the dignity of medicaid recipients admitted to swing-beds
while awaiting availability of a nursing facility bed. By
including these requirements in the rule, the department intends
to call these requirements more closely to the attention of
providers and to inform providers that the department indepen-
dently wmay enforce these requirements as a condition of
participation in the medicaid swing-bed program. The proposed
language of subsection (2) is also necessary to interpret and
adapt the requirements more specifically for the Montana
medicaid program where appropriate. For example, the proposed
changes clarify that 30-day notice is not required where the
patient is to be transferred within 72 hours to an available
nursing facility bed. The proposed rule specifies a different
notice requirement applicable in such circumstances.

The proposed changes to 46.12.512 are necessary to specify the
requirements for admitting and continuing to serve a medicaid
recipient in a hospital swing-bed. Because there has been some
confusion about the requirements under the current rules, the
proposed changes are necessary to state clearly the applicable
requirements. Also, not all of the department’s current policy
requirements are contained in the current rule.

The proposed rules continue the current policy of requiring
discharge or transfer when an appropriate nursing facility bed
is or becomes available. Under the proposed rules, the hospital
or swing-bed hospital must discharge or transfer to an available
nursing faeility bed, even though the patient may object.
Medicaid will not reimburse the provider if these discharge and
transfer requirements are not met.

Proposed subsection (1) is necessary to specify that certain
requirements must be met before admitting the patient to a swing-
bed. The addition of proposed subsection (1) (a) is necessary fo
include in the rule current department policy which allows
admission to a swing-bed only immediately following an inpatient
hospital stay in the same facility. This is also a medicare
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requirement. By definition, swing-bed hospital services are
"posthespital" services. This requirement reflects department
policy that a recipient requiring nursing facility level of care
is best served in a nursing facility which is required to
provide or arrange provision of the full array of services
necessary to meet the recipient’s physical, mental and psychoso-
cial needs. A swing-bed is not a nursing facility bed, and is
not required to provide the full array of services required in
a nursing facility. Thus, use of swing-beds is limited to cases
where a patient has been in an inpatient hospital bed in the
facility, now reguires nursing facility level of care and an
appropriate nursing facility bed is not available within a 25-
mile radius of the hospital. Medicaid will not reimburse for
swing-bed services where the patient was admitted directly from
outside the facility as a swing-bed patient.

The changes in proposed 46.12.512(1)(b) are necessary to move
the prescreening requirement to a more logical location in the
rule sectien and to specify clearly that it is the provider’s
responsibility to initiate and obtain the prescreening prior to
admission to a swing-bed. This section alse clearly states the
requirement that the swing-bed patient must meet the nhursing
facility level~of-care requirements.

The proposed changes to current subsection (1) are necessary to
clearly state the requirement that the hospital determine hefore
admission to a swing-bed that a nursing facility bed is not
available for the patient. The changes are necessary to specify
that inquiries need not be written but must be dJdocumented in
writing. The proposed changes also are necessary to add
language encouraging facilities +to enter into availability
agreements with nursing facilities. The proposed changes also
include a reference to the subsection of the rule which allows
a waiver of the determination requirement under specified
circumstances, Proposed subsection 46.12.512(1)(¢) (i) is
necegsary to define an "appropriate" nursing facility bed for
purposes of this rule section.

The addition of proposed subsection (3) is necessary to specify
that the 30-day notice reguirement for transfer or discharge
under proposed 46.12.511(2) does not prevent discharge or
transfer as required under 46.12.512(1)(¢) oxr (2). In such
cases, the proposed rule will require facilities to provide
notice within 24 hours of learning of the available nursing
facility bed and to comply with the other transfer and discharge
requirements to the extent practicable under the ¢ircumstances.
Providers have a responsibility to prepare patients in advance
for such a transfer or discharge. This preparation should begin
pefore admission te a swing-bed, when the facility has a
responsibility to explain that admission is temporary and that
transfer will be required when a nursing facility bed becomes
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available. The patient’s needs are not served when the transfer
requirement is discussed at a late hour after the patient has
been led to expect that they can stay in the swing-bed as long
as they require nursing care. After being admitted to a swing-
bed, the patient should be informed periodically of the progress
being made in arranging a nursing facility placement.

Proposed subsection (4) is necessary to restate more clearly the
current waiver provision and to describe what is referred to in
the current rule as a "terminal" nedical condition. The
addition of subsections (a) and (b) is necessary to specify the
procedures which must be followed to obtain a waiver from the
department.

The proposed changes to current subsection (3) are nacessary to
specify that the department may review swing-bed services
retrospectively to determine compliance with all requirements,
not only the transfer requirement. Because of the large number
of claims, the department cannot review manually all claims
prior to payment. To do so would greatly delay payments to
providers. The department relies to a large extent upon
voluntary compliance by providers and the certifications
required on billing statements. Therefore, the fact that a
provider has submitted a claim and received payment does not
imply that the department has determined that all requirements
were met. For various reasons, later review of claims may
occur. If such review reveals that any requirements were not
met, reimbursement may be recovered by the department. This is
true for all medicaid services, but is restated here as a
reminder of the importance of full compliance.

Current subsections (4) and (5) are deleted because they are
replaced by proposed subsections (1) (b) and (3).

The proposed changes to 46.12,513 are necessary to specify the
methodology for determining the reimbursement available for
swing-bed hospital services and requirements which must be met
to receive such reimbursement. The current rule is outdated and
does not reflect the rate methodology contained in the medicaid
state plan or currently used by the department.

The proposed changes to subsection (1) are necessary to specify
that reimbursement is available only when all applicable
medicaid requirements are met (e.g., ARM 46.12.510 through 513,
46.12.101 and 102, 46.12.301 through 315, etc.) and to delete
the reference to the medicare swing-bed rate, which deoes not
apply. The proposed changes to subsection (2) and (3) are
necessary to delete language which is merely repetitive of other
rule language, but this deletion is not intended to indicate
that the requirements are repealed.
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The addition of proposed subsection (2) through (2)(ec) Iis
necessary to specify the reimbursement payable for swing-bed
hospital services. The proposed rule is consistent with current
department practice and the medicaid state plan.

The proposed changes to current subsection (4) are necessary to
more clearly state the circumstance to which the subsection
applies and to replace the outdated reference to the HIM-15 with
an incorporation by reference of the controlling federal
requlation.

The addition of proposed subsection (4) is necessary to specify
billing procedures and the manner in which the department’s
fiscal agent will process claims. The proposed changes to
current subsection (5) are necessary to delete provisions
incorporated in proposed subsection (2)(b).

The proposed addition of 46.12.513(6) and the proposed changes
to 46.2.201 and 46.12.509A are necessary to specify the
administrative review and fair hearing procedures available to
swing-bed hospital service providers.

The proposed changes will be effective January 1, 1994. The
Medical Care Advisory Council will be notified of the proposed
changes on December 9, 1993. The department estimates that
there will be no increase or decrease in annual aggregate
expenditures as a result of the proposed changes. Interested
parties may obtain a copy of this notice at their local county
office of human services.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Secial and Rehabilitation Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than November 26, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Z (ot —gg\—H ,
e Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Sacraetary of State October 18 , 1993,
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BEFORE THE BOARD OF THE
STATE COMPENSATION TNSURANCE FUND
QF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF
of a New Rule relating to ) NEW RULE I (2.35.404)
establishing criteria for )
assessing a premium surcharge )

TO: All Interested Persons:

1. On September 16, 1993, the Board published notice
of the proposed adoption of new rule [ (2.55.404) pertaining
to establishing criteria for assessing a premium surcharge at
pages 2060 through 2062 of the 1993 Montana Administrative

Register, Issue No. 17, The hearing was held on October 6,
1993 at 2:00 p.m. in Helepa, Montana.
2. After consideration of the comments received on the

proposed new rule (2.55.404), the Board has adopted the rule
as proposed with the following change:

"RULE I, (2.55.404) SCHEDULED RATING - HIGH LOSS
MODIFIER" RULE—{——PREMPIAMSURCHARCE

3. The Board has thoroughly considered all commentary
received. Those comments and the Board's responses thereto
are as follows:

GOMMENT : The State Fund Underwriting Department staff
recommended the title "Premium Surcharge" be replaced with
"Scheduled Rating - High Loss Modifier". This title is more
descriptive as this modifier and others are included in the
general heading of "Scheduled Rating" in the State Fund

Underwriting Manual. Also, the high loss modifier will be
shown on the insured's payroll and premium reports as a
"scheduled rating" factor under the ¢general heading of
"Premium Modifiers".

RESPONSE: The Board accepts the comment, and approves

the title as amended above.

4. The authority of the State Compensation Insurance
Fund to ad the proposed rule is based”on /sections 2-4-201,
=103, d -71-2316, MCA and the rule impl/,e’ment sections

3-103, 29-71-2311, 39-71-27¥16 CA.

. —7 oy
Dal Smilie, Chief Legal Counsel rRick Hill :
Rulg Reviewer Chairman of the Board

/4
q
R LY )
Ndncy Butler, General Counsel
Rulle Revikwer

Certified to the Secretary of State QOctober 18, 1993.
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BEFCRE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MCNTANA

In the matter of the amendment ) NOTICE QF AMENDMENT OF RULES
of Rules 11.7.601, 11.7.502, ) 11.7.601, 11.7.602, AND
and 11.7.508, and the repeal ) 11.7.508, AND THE REPEAL OF
of 11.7.611 pertaining to ) 11.7.611 PERTAINING TO
foster care suppert gervices. |} FOSTER CARE SUPPORT SERVICES

TO: All Interested Persons

1. On September 16, 1993, the Department of Family Services
published notice of the proposed amendment of Rules 11.7.501,
11.7.802, and 11.7.608, and the repeal of 11.7.611 pertaining to
foster care support services at page 2080 of the 1993 Montana
Administracive Register, issue number 17.

2. The department has amended the rules, and repealed the
rule as proposed with the following change:

L1.7.560) FOSTER CARE SUPPORT SERVICES, PURPOSE 1) The
purvose of this subchapter is to establish eligibility criteria
for foster car=s support services, Payment for foster care support
services mayv be made on behalf of foster children who reguire
diapers, <lothing, respite care, transportation (other than
medically-related transportaticn} and other specific special
services which are not available from other sources.

3. The department received a comment Irom the Legislative
Zouncil on behalf of the Administrative Code Committee.

COMMENT: The rule changes appear o conflict with the requirementc
of Section 41-3-1103, mMCa, cthat the department pay £for
transportation of children in foster care.

However, the Legislative Council plans to recommend against
objection by the Administrative Code Committee given the laudable
goal of this rule-making.

RESPONSE: The department 1s only dropping the requirement for
medically-related transportation to aid in implementation of the
legislative mandacve that all available federal funds (in this
case, Medicaid Zunds) be used tc pay Toster care expenses. in
this notice, ARM 11.7.801 is further amended Gto clarify this
voint.

The department takes the positicn that elimination of medically-
related transportation from foster care support services rules .s
within 1its authority. First, simple repeticion of statutory
duties in rules is prohibited. Section 2-4-305, MCA. Second, the
department must administer ail State and F=aeral funds for Zostar
~hildren. This statutcoryv duty must be read with the duty o pay
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fcr foster care transpvortation. If the department and the
Department of 3ocial and Rehabllitation Services cannot utilize
avallable Medicaid tfunds for medically-related transportarion,
then the duty o provide transportation and the duty to adminiscer
the Federal and State Medicaid funds cannot be harmonized.

DEPARTMENT OF FAMILY SERVICES

Plom i€ @pl

Hdank Hudson, Director

John Melcher, Rule Reviewer
v

Cartified to the Secretary of 3tate, October 18, 1993.

Montana Aduinilsctrative Register 20-10/28,93



(3]

71
L
1

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF 16.8.1401, 1407, 1414,
1423-1425, 1427-1428,
AND ADOPTION OF NEW RULES
X¥II & XXIII (16.8.1429
AND 16.8.1430)

In the matter of the amendment of
ARM 16.8.701, 1401, 1407, 1414,
1423-142%, 1427-1428, and new
rules I-XXXIV dealing with air
quality permitting, prevention of
significant deterioration,
permitting in nonattainment
areas, source testing protocol
and procedure, and wood waste
burners.

et e e e A A

(Air Quality Bureau)
Ta: All Interested Persons

1. On June 24, 1993, the board published notice of the pro-
posed amendment and adoption of the above-captioned rules at paae
1264 of the 1993 Montana Administrative Register, issue number 12.

2. The board hag amended a portion of the rules, 16.8.1401,
1407, 1414, 1423-1425, and 1427-1428 and adopted new rules XXIT and
XXIII with ne changes, leaving the balance of the proposed rule-
making for future action.

3. No comments were received on the portion of the rules
that were amended and adopted.

R XXII 16.8. 9 CORPQORATIONS FERENCE
R X .8.14 EF TIONS
RAYMOND W. GUSTAFSON, Chairman

BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES
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ROBERT J. ROBINSON, Director

Certified to the Secretary of State October 18, 1993

Reviewed by:
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Eleanor Parker, DHHS Attorney

20-10028/92 Montara administrative Regisrer



BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
QF THE STATE OF MONTANA

In the matter of the amendment of )
rules 16.8.1903 and 16.8.1905 )
dealing with air quality operation )
and permit fees )

NOTICE OF AMENDMENT
OF RULES

(Air Quality)
To: All Interested Persons

1. On August 12, 1993, the department published notice of
the proposed amendment of rules 16.8.1903 and 16.8.190%, at page
1807 of the Montana Administrative Register, issue number 15.

2. The board has amended the rules as proposed.
3. The department received one comment on the fee rules.
COMMENT : The legislature authorized the collection of an

additional $517,413 in fee revenues to fund activities associated
with the passage of HB 318 and the implementation of a permitting
program to meet the requirements of Title V of the federal Clean
Air Act. In so doing the cost of emitting a ton of NOX or VOC is
being increased from $1.00 per ton to %$2.14 per ton, etc. When
operating permits are being submitted on existing "grandfathered"
sources under the Title V requirements, will these sources be
assessed a permit application fee as well as an operation fee for
the life of the source? If so, won’t there be considerably more
revenue collected than the legislature authorized based on these
existing sources needing permits. Where will this money go?

REPLY: In both rules 16.8.1903 and 16.8.1905 there is a section
that reads as follows: "However, nothing in these rules may be
deemed to allow the department to collect more than one fee
simultaneocusly.” If the department receives an application fee
for emissions from a source, it may not collect an operating fee
for the same emissions for the year an application fee was
submitted. Therefore existing sources will be assessed only one
fee.

The department does not anticipate collecting more revenue
than authorized by the legislature. However, if more revenue is
collected than what the legislature authorized, the additional
revenue will be credited against the amount authorized for the
following year.

BOARD OF HEALTH AND

ENVIRONMENTAL SCIENCES

RAYMOND W. GUSTAFS?i}/Chairman
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By: ROBERT-J: ROBINSON, Director

Certified to the Secretary of State October 18, 1993

Reviewed by:

Efeanor Parker, DHES Attorney
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the proposed )
adoption of a rule prescribing ) NOTICE OF ADOPTION
the affidavit form for an )
indigence financial statement. )

TO: All Interested Persons.

1. on July 15, 1993, the department published notice of
the proposed adoption of new Rule I at page 1465, Montana
Adminjstrative Register, Issue ©No. 13, establishing the

affidavit form for a financial statement for poor persons to
submit to the court or administrative tribunal prior to approval
of indigence status.

2, The agency has adopted Rule I with the following
changes:
Rule I (23.2.301) Affidavit of Indigence

AFFIDAVIT OF INDIGENCE
AND ORDER

ANSWER ALL QUESTIONS. USE N/A IF NOT APPLICABLE

STATE OF MONTANA )
i s8s.
County of }

I, , being first duly sworn, depose
and say: That I have a good cause of action or defense but am
unable to pay the costs or get security to secure the cause of
action or defense and. [ request the court or administrative
tribunal to waive the costs and approve indigence status.

I declare the following:
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I, PERSONAL INFORMATION

Name

Address

Telephone Birthdate Age SSN
Employed Yes No Self-Employed Yes No
Employer's name & address

Month last employed Job

Single Married Divorced Separated
Dependents? 3pouse Numper of children
Spouse's name

Spouse's birthdate Age Spouse's SSN
Spouse’s employer & address

Are you sharing expenses with anyone? Yes No
Explain

Are you sharing income with anyone? Ves No
Explain

Montana Administrative Redister 20-10/28/493



IT. INCOME

income available:

My wages or salary AFDC 3

3

Other wages/salary $ Unemployment 3

Workers' Comp $ 58I §

Food Stamps s Medicaid 3§

Pension $ Retirement $

Child support 3 Other Income §

Total Household Income:

Last month $ Previous 12 months $

II1. ASSETS

a. Motor vehicles? Yes No_____  How many? _ _ _
Spouse's motor vehicles
Is/are vehicle(s) paid for? Yyes No __ ~
If not, how much do you owe? $ Year, make

and model

B. Do you or your spouse own any land or other real estate
Or are you or your spouse buying any? Yes No
What is the approximate value? o i
How much did vou pay for it? When? _
Is it paid for? Yes _ No If not, how much do vyou
aF your spouse owe? B

o Checking accounts? Yes No $ o
Savings accounts? Yes No $ e
Bank o T
Stocks or bonds? | Yes No §

Wages due but not yet received 3
Money owed to me or my spouse 3
Guns, boats, sporting equipment,
trailer, camper, or tools

Stereo or TV

Furniture & appliances

Other persoconal property

Specify:

A o A

IV. OBLIGATIONS/DEBTS

Do you or your spouse have any outstanding debts or
obligations: (specify and list amount):

I further declare that I am the person named above, that I
have read the foregoing guestions and information and know the
same to be true of my own knowledge, AND THAT IF ANY PART OF THE
ABOVE IS5 MADE FALSELY I AM SUBJECT TO PROSECUTION FOR PERJURY.

Signature of Requestor
20-10,°8/97 Montana Adminlstrative Register



SUBSCRIBED AND SWORN TO before me this day

of ., 19

Notary Public for the State of Montana
Residing at , Montana
My Commission expires

ORDER

Indigence status 1s hereby denied/granted.

DATED:
Judge/Administrative Officer
AUTH: Mont.. Code Ann. § 25-10-404
IMP: Mont. Code Ann. § 25-10-404
COMMENT :

A written comment was received from Patrick A. Chenovick,
Court Administrator. He provided a copy of an indigence form
recently adopted by the Supreme Court Commission on Courts of
Limited Jurisdiction and suggested we adopt it.

RESPONSE:

The form used by the courts of limited jurisdiction has
much of the same information as the form proposed by the
department but it is easier to-—vead. Therefore the court form
has been synthesized with the prbposed for he resulting form

By:
AR LYY
Rule Reviewer
S .// —
Certified to the Secretary of State  /(iv//}% .

1993,

Montana Admiriscrarnive Regiscer 20-10/28/9



BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the amendment of )

A.R.M. 26.3.180, 26.3.182 and )

26.3.186, pertaining to )

recreational use of state lands ) NOTICE OF AMENDMENT
and A.R.M. 26.3.157, pertaining to ) OF A.R.M. 26.3.180,
posting of state lands to prevent ) 26.3.182, AND 26.3.157
trespass. )

TO: All Interested Persons

1. ©On July 15, 1993, the Department of State Lands and
Board of Land Commissioners published notice of proposed
amendment of ARM 26.3.180 and 26.3.182, pertaining to the
definition of recreational use of state lands; ARM 26.3.186,
pertaining to application of block management restrictions to
state lands; and ARM 26.3.157, regarding posting of state
lands at page 1471 of the 1993 Montana Administrative
Register, Issue No. 13.

2. The agency has determined not to amend A.R.M.
26.3.186. The agency has amended A.R.M. 26.3.180, 26.3.182,
and 26.3.157 with the following changes:

26.3.180 OVERVIEW OF RECREATIONAL USE RULES (1) ARM
26.3.183 through ARM 26.3.198 regulate the recreational use of
state lands administered by the department of state lands.
These lands are commonly referred to as "trust lands" and
appear in light blue on most land status maps.

(2) Recreational use is divided into three categories as
follows:

(a) General recreational use - This use is generally
deflned as licensed hunting, hunting—related-aetivities—and

UNTING RELATED ACTIVITIES, f1sh;nq*_j;;;gg‘_bgggggggkzggggggz
and bird-watching. This is more specifically defined in ARM
26.3.182(11), It requires purchase of a recreational use
license. Detailed procedures and restrictions are contained
in ARM 26.3.183 through ARM 26.3.197.

(b) Special recreational use - This use is defined in
ARM 26.3.182(21) and requires a special recreational use
license. These kinds of uses include commercial or
concentrated use as defined in 77-1-101(5), MCA. Detailed
provisions are contained in ARM 26.3.198.

(c) Other recreational use - Types of recreational use
not within the definitions of general recreational use or
special recreational use, such as hileing pnon-—commercial berry

icking, do not require a recreational use or special
recreational use license from the department. On leased state
land, however, permission must be secured in accordance with
ARM 26.3.157.

AUTH: 77-1-209 and 77-1-804, MCA.
IMP: 77-1-101, MCA.

20-10/28/93 Montana Administrative Register



26.3.182 DEFINITIONS Wherever used in ARM 26.3.180
through ARM 26.3.198, unless a different meaning clearly
appears from the context:

(1) through (10) remain the game.

(11) "General recreational use" means fishingL and
hunting for game for which a hunting license is required by
the department of fish, wildlife and parksL_LA_;ng*_ggggggggﬁ
rydina—and bjrd-watching. It also includes accompanying a
person who is hunting or fishing for the purpose of assisting
that person., Day horseback use in conjunction with hunting
and flshlng is lncluded as general recreatxon use. General

peginning—ofany—hunting—

i—ﬁt':end-s-«—ee—h&at—-f‘FN AL R‘E‘CRA ON. s sco
G ON ED CONDUCT

gE DAY BEFORE THE BEGTNNING OF ANY M ING §§ASON DURING

WHICH RECR ONIST INTENDS TO

(12) through (21) remain the same.
AUTH: 77-1-209, 77-1-804, MCA.
IMP: 77-1-101, MCA.

26.3.157 RESERVATIONS (1) and (2) remain the same.

(3) The state reserves the right to sell or otherwisge
dispose of any interest other than that for which the lessee
or licensee has leased or licensed the premises, including
hunting or fishing access pr1v1leqes on state land; however,
the lessee may post state land

deparement USING BLUE PAINT to prevent trespass by

unauthorized personsf——fgg;gggggg gg m y.not use any otgg

me [] includi ange pajnt, t st d. G
TH B T ME THE S U S QSED

B 45-6-20 MC, OR TING OF PRIV W UQ o

QRANGE PAINT.

AUTH: 77-1~209, MCA. IMP: 77-1-202, MCA.

3. The following is a summary of the comments received
on each proposed amendment and the agency’s responses to those
comments:

I. COMMENTS ON AMENDMENTS TO 26.3.180(2) (c) and 26.3.182(11).
{DEFINITION OF GENERAL RECREATIONAL USE)

1. COMMENT: A number of commenters objected to the
inclusion of horseback riding as part of the definition of
"general recreational use". Reasons cited for opposing the
inclusion were: potential for cattle rustling; disturbance of
livestock; introduction of noxious weeds; potential for
stampeding due to cattle being unfamiliar with horses;
increased weeds because of horse droppings containing weed
seed; harassment by horseback riders attempting to rope
cattle; problems with gates being left open; that a single
horse will break off as much grass as two or three cattle can
eat.

Monrana Administrative Redister 20-10/28/793
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RESPONSE: Many of the impacts described could not be
remedied through site specific closure. Because of the
potential for these impacts, the Board cannot find that
horseback riding is compatible with the use of state land and
has not expended the definition of "general recreational use"
to include horseback riding.

2. COMMENT: (a) A number of state lessees opposad
expansion of the definition, stating that the Department
requires them to control weeds, maintain fences, and to
prevent and suppress fires. They maintain that expansion of
the definition would deprive them of the ability to comply
with this requirement.

(b} A number of lessees expressed concern about
increased litter, pollution, weeds and soil erosion.

(c)} Year arcund use would be detrimental to the lessees’
ability to manage the state land.

(d) A number of persons commented that hiking, horseback
riding and bird watching are not compatible with livestock
operations. They cited a number of reasons: most cattle are
afraid of strangers and recreationists by water sources would
keep cattle from watering; hiking among yearling steers that
are ready to be sold would decrease their sale weight.

(e) The proposed expansion increases the chances for
theft of the legsee’s improvements.

(f) The proposed expanded use leaves too many unresclved
conflicts between lessees and recreationists. These conflicts
would decrease the value of grazing leases and would not be
compensated through the sale of recreational use licenses.

(g) The new rule changes will create more problems and
be a nightmare to enforce.

(h) Proposed amendments would hinder livestock
operations and degrade grazing conditions which would lessen
the value of the lease. The fair market value of leases will
diminish and approach the rates charged by the BLM and the
USFS.

(i) Expanded uses will increase the lessees’ management
duties for grazing activities, increase potential for
harassment and increase the potential for users inexperienced
in livestock behavioral characteristics to be injured.

(j) The vroposed expanded uses may be acceptable on some
state leases and not on others,

(k) If the expanded uses are authorized, the ¢ost of
administering the program will exceed the revenues generated
by the increased license sales.

(1) Hikers carry weed seeds and will increase weed
problems on state lands.

(m} The costs of grazing and management will be
increased with the expanded definition. These costs should be
either borne by the state or the lessee should be compensated
by reducing the lease rental rate.

(n) Permission has usually been granted for the uses now
being proposed for licensing.

20-10/28/93 Montana Administrative Register
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(o) If the rules are changed, where’s the incentive for
the lessee to do a good job of managing and caring for the
land?

(p) If the definition is expanded, recreationists should
be required to share the expense of repair of damages.

(gq) There’s not a lot of demand for hiking, horseback
riding and bird watching on leased lands and therefore,
there’s no need to expand the definition.

(r) The long term productivity will be degraded if the
definition is expanded.

RESPONSE: After consideration of the testimony and
written comments, both for and against the proposed amendment,
the agency hag determined to amend the definition of "general
recreational use” to include hiking and bird watching.

Amendment of the definition provides greater recreational
use of state land and is in keeping with the concept of
multiple use. Environmental and management problems that
result from the expanded uge would be less than those
associated with horseback riding and can be remedied through
the site-specific closure mechanism contained in the existing
law and rules. The lease should therefore not be devalued and
lease revenue should not decrease. Although administration
costs will probably increase, revenues from expanded
recreational use license sales should also increase. The
allegation that increased costs will exceed increased revenues
is unsubstantiated and, in the opinion of the Board, is not
sufficient grounds to prevent amendment of the rules to
include hiking and bird watching., Therefore, the Board finds
that hiking and bird watching are compatible with the use of
state land.

Because ARM 26.3,180(3) summarizes 26.3.157(3), ARM
26.3.180(3) has been amended to conform to the amendments to
26.3.157(3)

3, COMMENT: (a) The definition of general recreational
use was limited to hunting and fishing under HB778, which was
only passed one year ago and was a result of a compromise
between sportsmen and the lessees. The definition should not
be changed now. The federal government is in the process of
changing policy for grazing fees and predator contrel and
adjustment of the recreational rules is untimely at best.

(b) The present rules shouldn’t be amended for at least
five years, or ten vears.

RESPONSE: The comment mischaracterizes HB778, which
defines "general recreatiocnal use” as "non-commercial and non-
concentrated hunting, fishing, and other activities
determined by the board to be compatible with the use of state
land." (emphasis supplied) Thus, HB778 allow# the Board to
expand the definition of general recreational use at any time
upon a determination that the expanded use is compatible with
the use of state land.

4. COMMENT: Several commentors stated that expansion of
the definition of general recreational use will result in the
closure of private lands.

Montana Administrative Regilster 20-10/28/93
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RESPONSE: The Department has no control over what may
occur on private lands. The Department must consider the
compatibility of expansion of the definition with existing
uses of state lands.

5. COMMENT: The public has plenty of other recreational
opportunities on other federal public land and state parks.

RESPONSE: The issue of the use and amount of other lands
available for recreational purposes is not of consideration in
this matter. The issue at hand is to consider whether the
proposed additional recreational activities on state trust
lands are compatible with existing uses of these lands.

6. COMMENT: A number of the lessees expressed congern
that they would be liable for the injuries to recreationists
which were incurred while recreating on state land.

RESPONSE: Section 70-16-302, MCA, provides that a lessee
is responsible for injury to person or property of a person
who is engaging on recreational use of land only if the injury
is the result of the lessee’s wilful or wanton misconduct.
Therefore, a lessee will be liable for injury to person or
property only if that injury is intentionally inflicted.

7. COMMENT: If the definition is expanded,
recreationists should be required to post a bond or cash
deposit to insure compensation to the lessee for loss of
forage or time spent remedying negative impacts from
recreational use.

RESPONSE: The law currently contains several mechanismg
to remedy these problems. Lessees can reguest site-specific
closure and may receive compensation for damage to cattle and
improvements. The law entitled recreationists to engage in
general recreational use upon purchase of a license. The
Department does not have authority to impose a bonding
requirement.

8. COMMENT: When lessees pay for the grazing lease,
they own the grass and anyone who damages it is destroying
private property.

RESPONSE: Hiking and bird watching will, in most
instances, cause minimal damage to forage. Horseback riding,
which has greater potential for demanding forage available to
the lessee, has not been included in the definition.

9. COMMENT: Expansion of the definition infringes on
the lessee’s privacy.

RESPONSE: The Department has in ARM 26.3.,157, and in the
lease agreement itself, reserved the right to allow entry onto
leased land by persons cother than the lessee. Therefore, the
lessee’s right of privacy is limited and would not be
infringed upon by the rule either as proposed or adopted.

10. COMMENT: Hiking is too broad of a term and anyone
could claim they were doing this activity at any time.

RESPONSE: All that is allowed under this activity is
walking for recreational purposes. Hiking does not include
activities such as varmint hunting, rock hounding, mountain
biking, or motorcycle riding.

11. COMMENT: Because of budget constraints, hearings
should not be held on changes to the rules every year.
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RESPONSE: Rule 26.3.197(5), ARM specifically allows for
petitioning to amend the definition of general recreational
use. The Administrative Procedure Act also allows for
petitions to change any administrative rule. The rule and
statute require that the Commissioner must consider such
petitions and bring them before the Board. If the Board
determines that the petition has merit, formal rulemaking must
be commenced.

12. COMMENT: These demands are those of an elitist few
and will result in additional demands in the future. The
interests of our school children are not well served by
catering to this elite few bent on reserving trust lands for
recreational use.

RESPONSE: It is speculative to assume that the requests
represent only the wishes of those gpecific individuals or
organizations who submitted the petition that led to the
proposed rules. The current proposals and any other proposal
must be considered on their own merits. Furthermore, it
cannot be assumed that submittal of these requests will
automatically result in additional future requests, although
the right to do so is granted in both statute and rule. The
purpose of the petitions was not to "reserve" the trust lands
for these purposes, but rather to allow the uses to be
conducted in conjunction with existing uses of the lands.

13. COMMENT: State land is not "public" land in the
same sense as federal land.

RESPONSE: State Lands are not “"public" lands in the same
sense as federal lands. The Montana Constitution Article X,
Section 11 states, "All lands of the state that have been or
may be granted by congress, or acguired by gift or grant or
devise from any person or corporation, shall be public lands
of the state. They shall be held in trust for the people, to
be disposed of as hereafter provided, for the respective
purposes for which they have been granted, donated or
devised." Essentially all of the state lands administered by
the Department were granted to the state from the federal
government at statehood (through the Enabling Act) to generate
revenue for the support of the commen schools and other state
educational institutions.

14. COMMENT: Several commentors noted that many persons
recreating on the state lands last year did not have the
necessary recreational use license.

RESPONSE: Although 29,009 general recreational use
licenses were sold in 1992, the Department anticipated that
confusion and unfamiliarity with the newly-implemented
recreational access program during its first year would result
in less than 100 percent compliance. Information and
enforcement efforts were primarily directed to educate lessees
and recreationists about their responsibilities under the new
law and rules. As a result of increased awareness through
public information and enforcement efforts, compliance is
expected to increase in 1993 and subsequent years.

15. COMMENT: TIf new rules are adopted, the state should hire
a full time person for each lease to control these problems.
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RESPONSE: Currently, there are approximately 10,000
surface leases for trust lands. It would be impossible to
implement this proposal because of budgetary and personnel
constraints and unrealistic to assume that every lease will be
impacted by increased use.

16. COMMENT: Expansion of general recreational use
jeopardizes the property rights of surrounding landowners
because of fires that recreationists may start.

RESPONSE: Persons engaged in general recreational use
are not authorized to camp, to engage in off-rcad motor
vehicle use or to use open fires, The potential for wildfires
started by these persons is therefore very limited.

17. COMMENT: Who is responsible for damage by unkept
campfires?

RESPONSE: All fires, permitted or otherwise, if allowed
to escape, constitute negligence and the responsible party may
be held liable for associated fire suppression costs, property
damage, and may be subject to ¢ivil and criminal penalties.
However, persons engaged in general recreational use are not
authorized to camp or use an open fire.

18, COMMENT: The current recreational use program has
resulted in very few complaints and should be retained as is.

RESPONSE: Only 17 formal complaints were documented by
DSL during 1992. However many license vendors, DFWP game
wardens, recreationlsts, and lessees informally expressed
frustration, confusion, and dissatisfaction with some
provisions of the program. This spring, upon receipt of five
formal petitions teo amend current rules, the Department was
obligated to present them to the Board for their
consideration., After hearing arguments related to each
petition, the Board rejected two of the petitions, but felt
that the other Cthree proposed changes were worthy of public
debate through this rulemaking proceeding. For these reasons
contained in the response to Comment #2, the definition has
been expanded to include hiking and bird watching.

19. COMMENT: All pills that would have expanded the
definition of general recreational use in the 1993 Legislature
died and the Board should not now expand the definition by
rule.

RESPONSE: A major reason the proposed bills failed was
that the existing rules contain a specific provision
(26.3.197(5)) for considering the expansion of the definition.
It was felt that since this provision exists it was not
necessary to amend the law. Therefore, it is appropriate for
the Board to consider expansion of the definition.

20. COMMENT: Who’s responsible for off-road vehicle
use?

RESPONSE: Off-road motor vehicle use 13 prohibited in
26.3.186(1) (a) (1) .

21, COMMENT: Who pays for damages %o livestock harassed
by dogs?

RESPONSE: The recreationist would be responsible to the
lessee for damage to livestock caused by the recreationist’s
dogs.
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22. COMMENT: The presence of livestock in CRP is
prohibited under agreement with the lessee, the Department and
the ASCS.

RESPONSE: The grazing of livestock on CRP lands is
prohibited by the CRP contract. The ASCS has informed the
Department that day use by horses is considered incidental and
will not constitute a violation of the CRP contract.

23, COMMENT: The increased usage will increase the
number of damage claims on adjacent private lands.

RESPONSE: Damage to adjacent private lands can be
controlled amd alleviated by the private landowner adedquately
marking the boundaries of his or her private land to prevent
unauthorized entry and usage of these lands and by monitoring,
documenting, and reporting violations to the proper
enforcement authorities. Furthermore, the damage compensation
fund for recreational use only provides compensation for
damage to improvements or personal property on state lands.
Therefore, that fund would not be diminished because of damage
on private lands.

24. COMMENT: The proposed amendments are narrow in
scope and don’t reflect the geographic diversity of the state
leased land.

RESPONSE: Site-specific geographic conditions can be
taken into account through the site-specific closure process.

25. COMMENT: The hboundaries of many state lands are not
marked and controlling trespass would be made much more
difficult.

RESPONSE: Bills introduced during the 1993 legislative
session regarding marking the boundaries of state lands failed
largely due to the cost of acgurately marking the boundaries.
Many boundaries are currently unmarked and would require legal
surveys to correctly determine the boundary. The revised
amendments may increase the likelihood of trespass. However,
the lessee or grazihg licensee has the authority to post the
state land and require permission for entry for recreational
purposes other than hunting and fishing. In addition, a
private landowner has the prerogative to post his or her
property boundaries to prevent trespass.

26. COMMENT: A lessee is entitled to the same rights as
any other lessor of real property.

RESPONSE: Under A.R.M. 26.3.157(3), the Department
reserves the right to sell or otherwise convey to another
person use of the land for any purpose that has not already
been conveyed. To the extent that a private lessor does not
reserve this right, the rights of the private lessee are
greater than the rights of a state lessee.

27. COMMENT: The damage reimbursement account will run
out of money very gquickly and the lessee will have to bear
these costs and will not be compensated.

RESPONSE: See response to Comment 23.

28. COMMENT: Heavy use of state land will drive the
game onto private land where hunting opportunities may be
limited.
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RESPONSE: Under current rules, there is no limitation on
the number of hunters or fishermen who may be on legally
accessible state trust lands at any given time, unless the
lands are enrolled in a block management program. Therefore,
there is no assurance that the number of game animals on the
tract will not be directly affected by a recreational
use/acreage-habitat ratio. The adverse impacts should be
minimal given the fact that it is unlikely that numbers of
hikers and bird watchers would be significant.

29. COMMENT: Have the lessee help with enforcement by
requiring the recreational licensee to contact the lessee and
to show their license.

RESPONSE: Under ARM 26.3.192, a lessee may require a
person who wishes to engage in general recreational use on
state land to first notify the lessee that he or she will
recreate on the state land and to advise the lessee of his or
her name, address, and recreational use license number.

30. COMMENT: The use of state land should also include
camping and other recreational uses.

RESPONSBE: The proposed amendments deal with hiking, bird
watching and horseback riding. In order to allow for public
comment, consideration of any other uses must be included in
another rulemaking proceeding.

II. COMMENTS ON AMENDMENT TO 26.3.157(3)
{ORANGE PAINT)

1. COMMENT: (a) Another color of paint should be used
instead of signs.

(b) Paint is more cost effective because of minimal
maintenance costs.

(c) Many commentors recommended blue paint because it
conforms to the color used to designate state lands
on land status maps.

(d) Another suggestion was to use metal triangles with
blue paint which would be made by the prison, with
the lessees and the Department splitting the cost.

RESPONSE: The agency recognizes the cost effectiveness
of paint rather than signs and the benefits of using blue
rather than orange paint. Use of blue paint is consistent
with state land designation on land status maps. Other
posting methods are less efficient and more costly. For these
reasons, the Board has adopted an amendment to the ARM
26.3.157 which provides for posting with blue paint.

2. COMMENT: Signs should not be required because they
can be vandalized easily. Also, paper signs do not weather
well. '

RESPONSE: The agency agrees and the adopted rule
addresses this problem,

3. COMMENT: The Department should pay for the signs.

RESPONSE: The adopted rule eliminates the need for
signs.
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4. COMMENT: The posting of state lands was heavily
debated during the last legislature so why is it being brought
up again?

RESPONSE: The agency agrees with the commentor that the
use of orange paint to post state lands is confusing to
recreationists. The adopted rule facilitates posting by
lessees, resolves confusion about land ownership, and is
consistent with the use of land status maps.

III. COMMENTS ON AMENDMENT TO 26.3.186(1)
(BLOCK MANAGEMENT)

1. COMMENT: The block management area (BMA) program is
improving in consistency and accountability and is very
popular with sportsmen and landowners. The proposed amendment
to 26.3.186 should not be adopted.

RESPONSE: The BMA program is administered by Department
of Fish, Wildlife & Parks (DFWP). DFWP’s field
administration shows promige of improvement through consistent
preogram application statewide and improved accountability
through signature and administrative review of enrollment
forms/contract. These actions should assist with program
popularity and acceptance by sportsmen and landowners.
Furthermore, DSL and DFWP have implemented policies and
procedures that DFWP must complete prior to including any
state land within a BMA contract. These include a new
contract enrollment form that clearly includes a non-
discrimination clause; written rules for a BMA; development of
a sportsmen complaint procedure; and DSL involvement in the
review and approval process. These will improve
communication and information exchange between agencies. They
will also provide base information to sportsmen concerning
state land in a BMA. Therefore, the proposed amendment to
26.3.186 has not been adopted.

2. COMMENT: Many comments were received which indicated
if the proposal to amend the recreational use program rules
relating to block management. were approved, private land would
be closed to recreationists or leased out commercially.

RESPONSE: The proposed amendment has not been adopted.

3. COMMENT: The present BMA program results in greater
hunting experience and increased hunting opportunity.

RESPONSE: Both guality of hunting experience and
opportunity will not be impacted by rejection of the proposed
amendment.,

4. COMMENT: Adoption of the proposed amendment may
result in deterjoration or damage to landowner/sportsman
relations.

RESPONSE: The proposed amendment has been rejected.

%. COMMENT: Adoption of the proposed amendment will
result in a reduction of the lessees’ ability to manage hunter
numbers, period of use and harvest levels.

RESPONSE: The proposed amendment has not been adopted.
The lessee retains the option to manage hunter numbers, period
of use and game harvest levels on state land under block
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management agreements as long as the Department of State Lands
has reviewed and approved the BMA plan in advance of
implementation. Legally accessible state lands are subject to
public notice and opportunity for comment priar to adoption.

6. COMMENT: The present BMA rules require permission
from the lessee or BMA manager and should be continued.

RESPONSE: This will not change due to the decision for
rejection of the amendment proposal, Permission to recreate
within a BMA is often a program requirement.

7. COMMENT: The present BMA program provides
landowner/lessee more management flexibility for livestock
movement and grazing use.

RESPONSE: Landowner/lessee livestock flexibility and
grazing use by season or pasture will not be impacted by
rejection of the amendment.

8. COMMENT: The proposed rule change will result in
withdrawal of state tracts from the BMA program, which will
negatively impact management of the ranch as a whole hunting
unit.

RESPONSE: Currently a ranch or group of ranches is
usually managed as a recreational unit under the BMA program.
This will not change with rejection of the amendment.

9. COMMENT: The effectiveness of the BMA program is
threatened by having unmanaged tracts inter-mixed with managed
tracts. The proposed rule change will result in damage to the
BMA program.

RESPONSE: The effectiveness of the BMA program. should be
improved by rejection of the proposed amendment and completion
of the reguirements of the newly implemented block management
enrollment policies and procedures. The BMA program should
improve in consistency, accountability and program quality.

10. COMMENT: There should be more inter-agency
cooperation and communication prier to including state land in
a BMA.

RESPONSE: DSL and DFWP have implemented policies and
procedures that DFWP must complete prior to including any
state land within a BMA contract. These will improve
communication and information exchange between agencies. It
will also provide base information to sportsmen concerning
state land in a BMA.

11. COMMENT: Administration of the BMA program needs to
be consistently and fairly implemented throughout Montana and
adequate information provided to recreationists.

RESPONSE: The proposed amendment has been rejected based
upon DFWP’s acceptance and implementation of DSL policies and
procedures for inclusion of state land within a BMA along with
development and utilization of a statewide BMA
enrollment/contract form that ¢learly contains a non-
discrimination clause, statement of rules for the specific BMA
and development of some mechanism that provides a way to lodge
complaints. Specific enrollment/contract information will be
available in DSL area offices.

12. COMMENT: Most BMA do not allow bird hunting and
therefore the proposed amendment should be adopted.
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RESPONSE: Species limitations are specific to each BMA
contract. Upland game bird, turkey and waterfowl hunting may
or may not be allowed within a BMA. Proposals to include
atate lands in BMAs are subject to review and approval by DSL
prior to enrollment. In addition, legally accessible state
lands are subject to public notice and opportunity for comment
prior to adoption.

13. COMMENT: BMA restrictions are causing the school
trust to lose revenue.

RESPONSE: There 1s ne documented evidence to support
this statement. Loss of revenue, if any, due te BMA
restrictions, is minimal and compensation to the trusts
through enhanced management and protection cutweighs the
minimal loss of revenue.

14. COMMENT: Block management does not consider
handicapped people at all.

RESPONSE: A specific BMA may or may not have special
provisions for the handicapped. Rejection of the amendment
proposal will not affect this. DFWP is responsible for
administration of the handicapped hunter program and
determining the qualifications for inclusion into the program.

15. COMMENT: It‘s redundant to open state lands by law
for hunting and then put them in a BMA.

RESPONSE: House Bill 778 specifically provides the
statutory authority toe include state land in a BMA.

16. COMMENT: Sportsmen will not allow lessees to enroll
prime habitat state lands in a BMA. Therefore, it is
unnecessary to propose legally accessible state lands be
considered for inclusion intoe the block management program.

RESPONSE: The inclusion of state land within a BMA will
continue when approved by the Department of State Lands.
Accessible state land proposed for inclusion in a new or
existing but modified BMA contract will provide for public
comment. The comments will be reviewed and used when making
the decision to include or to reject inclusion of the state
land in the BMa,

Reviewed by: . o . P /'
N i e Y, S
B o o v

\ 7 - oY o

DR Ry A/C-Cl,_ A et

John F. North Arthur R. Clinch -
Chief Legal Counsel commissioner

Certified to the Secretary of State October 18, 1993.

Montana adminiscrative Reglstev 20-~10/28/93



~2548~-

VOLUME NO. 45 OPINION NO. 14

ATTORNEYS - TFull-time county attorney, attorney fees from
private company for work on city/county bond issue;

ATTORNEYS' FEES - Full-time county attorney, fees from private
company for work on city/county bond issue;

COUNTY ATTORNEYS - Full-time, attorney fees from private company
for work on city/county bond issue;

MONTANA CODE ANNOTATED - Sections 7-4-2511(2), 7-4-2704, 7-4-
2706, 7-4-4606;

OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 75
(19%0).

HELD: A full-time county attorney serving as city attorney
pursuant to an interlocal agreement may not personally
receive attorney fees from a private company for work
performed on a c¢ity/c¢ounty bond issue.

October 14, 1993

Mr. Johnm §. Forsythe
Rosebud County Attorney
Drawer 69

Forsyth, MT 59327-0069

Dear Mr, Forsythe:

You have requested my opinion on a question I have phrased as
follows:
£

May a full-time county attorney serving as city
attorney pursuant to an interlocal agreement receive
a fee, in addition to hisg county attorney salary, for
work performed on a city/county bond issue?

You are the full-time county attorney for Rosebud County. You
have informed me that you are also acting as city attorney for
the City of Forsyth pursuant to an interlocal agreement between
the city and the county. The interlocal agreement provides that
you will receive no salary in addition to your county attorney
salary for your services as city attorney.

You have attached to your request a copy of Resolution No. 1993-
R3 wherein the Forsyth c¢ity council passed a resolution
providing:

WHEREAS, the City of Forsyth, Rosebud County and Puget
Sound Company have agreed to the sharing of the fee
for the issuance of refunding bonds for Puget Sound
Company in the amount of approximately $23,460,000.00,
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NOW THEREFORE BE [T RESOLVED that the fee ratae of
$1.50/3%31,000.00 of bonds issued is hereby approved.
The City of Forsyth and Rosebud County shall share
equally (50/50) in said fee. Puget Sound Company will
pay all attorney fees and out-of-pocket expenses
necessarily incurred in connection with the bond
issuance.

Although you receive no remuneration for acting as city
attorney, the City has agreed to allow you personally to receive
attorney fees from the Puget Sound Company for work performed on
the bond issue.

Your status as 4a full-time county attorney compels me to
conclude that you may not personally receive the attorney fees
from the Puget Sound Company. Mont. Code Ann., § 7-4-2511(2)
states:

No salaried county cfficer may receive for his own use
any fees, penalties, or emoluments of any kind, except
the salary as provided by law, for any official
service rendered by him. Unless otherwise provided,
all fees, penalties, and emoluments of every kind
collected by a salaried county officer are for the
sole use of the county and must be accounted for and
paid to the county treasurer as provided by subsection
(1) and credited to the general fund of the county.

In Platz v. Hamilton, 201 Mont. 184, 653 P.2d 144 (1982), the
Montana Supreme Court held that the execution of passport
applications, a function of the clerk of district court
authorized by federal law, was not an official duty imposed upon
a clerk of district court by state statute. The Court held
that, since the legislature had not enacted a specific statute
with regard to the disposition of the passport fees, the clerk
could retain the fees for her personal use and was not required
to remand them to the county general fund. Compare 43 QOp. Att'y
Gen. No. 75 (1990). TIf the law set forth in Platz were the only
law applicable to your situation, the issue would be resolved by
a determination of whether or not the legal services provided in
connection with the city/county bond issue were outside the
scope of a county attorney's legally prescribed duties.

However, another prohibition comes into play when analyzing fees
paid to a full-time county attorney. Montana law specifically
prohibits a full-time county attorney from engaging in the
private practice of law or sharing directly or indirectly in the
profits of any private practice of law, except for self-
representation, or for a limited time following election or
appointment to close an existing private practice. Mont. Code
Ann. §§ 7-4-2704(2), -2704(4), and -2706 (1991).

In State v. Holman Aviation Co., 176 Mont., 31, 575 P.2d 923
(1978), the Montana Supreme Court, in an overtime wage claim
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case brought under the federal Fair Labor Standards Act, upheld
a district court order and judgment awarding back wages and
penalties, and 3100 in attorney fees to an aggrieved employee.
The Court noted that the attorney fees "must be paid into the
Cascade County general fund and not given to the Cascade County
attorney as private attorney fees. Because Cascade County is a
county with a population in excess of 30,000 people, the Cascade
County attorney is prohibited from receiving profits from the
private practice of law." 176 Mont. at 36, 575 P.2d at 926.
This prohibition also applies to a full-time county attorney in
a county with a population of less than 30,000. Mont. Code Ann.
§ 7-4-2706(1).

The statutory scheme is clear. In a c¢ounty with a population in
excess of 30,000, or in smaller counties where the office of
county attorney is established as a full-time position pursuant
to Mont. Code Ann. § 7-4-2706, the county attorney is required
to devote full time to the discharge of his duties and he is to
be paid by the county full-time pay for full-time work. 1In my
opinion, the "private practice”" generally prohibited by Mont.
Code Ann. § 7-4-2704 encompasses any legal work performed by a
full-time county attorney which is outside his official duties.
Conversely, if the legal work is considered part of his official
duties, a full-time county attorney may not accept a fee for the
work because he may not receive any fees or emoluments of any
kind, except the salary as provided by law, for any official
service rendered by him.

Thus, it is my opinion that you may not personally retain the
legal fees paid by the Puget Sound Company. If the services
provided are beyond your "official duties" as county attorney,
they constitute "private practice of law" from which you are
prohibited by Mont. Code Ann. § 7-4-2704. If the services are
part of your "official duties," your compensatjon for them is
limited to your salary as county attorney, and any additional
fees you receive must be paid over to the county under Mont.
Code Ann. § 7-4-2511(2).

My opinion is unchanged by your status as city attorney for the
City of Forsyth. It is true that a county attorney may be
retained to provide legal services to a third-class city in
certain cases. Mont. Code Ann. § 7-4-4606. However, the county
attorney provides those services by virtue of his or her office
as county attorney. The statute does not authorize the county
attorney to contract with the city as a private attorney. See
Mont. Code Ann. § 7-4-4606 ("A third c¢lass city may retain the

county attorney to provide legal services . . . either by an
interlocal cooperation agreement or by mutual consent by the
governing bodies of the city and county”) (emphasis added).

When a full-time county attorney undertakes performance of the
duties of a city attorney under this statute, those duties
become a part of the county attorney's "official duties” for
which the county attorney receives full-time compensation.
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To the extent that a full-time county attorney is doing legal
work for the city, he or she is not devoting full time to the
county, and it necessarily follows under Mont. Code Ann, § 7-4-
2511{2) that any compensation paid for his or her work for the
city should be paid over to the county general fund. In my
opinion, any attorney fees paid by the Puget Sound Company
should be paid to the county general fund.

THEREFORE, IT IS5 MY OPINION:

A full-time county attorney serving as city attorney
pursuant to an interlocal agreement may not personally
receive a fee from a private company for work performed on
a city/county bond issue.

(Attorney General

jpm/kcs/brf

20-10/28/93 Montana Administrative Register



NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Adminigtrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a propesal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
oxr amend a rule.

The Committee welcomes comments from the public and invites
members of the publiec to appear before it or to send it written
statements in order to bring to the Committee’'s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Admipistrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three montha previously.

Mont tr ve i r is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Adminigtrative Rules of Montana (ARM) is a compilation of
axisting permanent rules of those executive agenciles which have
been designated py the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1993.
This table includes those rules adopted during the period
July 1, 1993 through September 30, 1993 and any proposed rule

action that is pending during the past 6 month period. (A
notice of adeoption must be published within § months of the
published notice of the proposed rule.) This table does not,

however, incilude the contents of this issve of the Montana
Administrative Register (MAR).

To be current cn proposed and adopted rulemaking, i1t is
necessary to check the ARM updated through Junme 30, 1993, this
table and the table of contents of this iassue of the MAR,

Thig table indlcates the depariment name, title pumber, rule
numbers in asceading ovxder, catchphrase or the subject matter of
the rule and the page number at which the action iz published in
the 1993 Mcntana Administrative Regilster.

ADMINTSTRATION, Department of, Title 2

2.21.9%08 and other rules - Digability and Maternity Leave -
3ick Lweave - Parental Leave for State Employees,
p. 827, 2372

{Public Emplovees’ Retirement Board)

I-1I Establighment and Implementation of Family Law Orders
Splitting and Paying Montana Public Retirement
Beneflts, p. 1580, 2400

I-Vv Retlrement Incentive Program Provided by HB 517,
p. 742, 2008

I-v Emergency Adoption of Rules on the Retirement
Incentive Window for Certain PERS Members, p. 533

2.43.302 and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057

2.43.418 Accrual and Payment of Interest for Previous Periods

of Elected Service, p. 496, 1199 -

2.43.609 Funding Available for Post-Retirement Adjustments,
p. 359, 1200

{(Teachers’ Retirement Board)

I-I1 Implementing the Provisions of 8B 173 Pertaining to
the Establishment and Implementation of Family Law
Orders, p. 1584, 2404

2.44.201 and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
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Copies of Member’s Contracts be Submitted When

Applying for Retirement Bemefits - Clarifying
Investment Earning Available for Post Retirement
Adjustments - Implementing Amaendments to SB 226

Adopted by the First 1992 Special Legislative Session
Relating to the Teachers’ Retirement System, p. 492,
1201

(State Compensation Insurance Pund)

I

2.55.101

2,58.320

2.55.324

Establiashing Criteria for Assessing a Premium
Surcharge, p. 2060

and other rules - Organization of the State Fund -
Openn Meetings -+ Eatablishment of Premium Rates,
p. 748, 1635

and other rule - Method for Asgignment of
Classifications of Employments - Construction
Industry Premium Credit Program, p. 970, 1485

and other ruleg - Establishment of Premium Ratesz,
p. 1, 340

AGRICULTURE, Department of, Title 4

I-III

4.,4.316

4.10.206
4.12.3007

and other rules - Civil Penalties Relating to
Beekeeping in Montana - Designating Regulataed Bee
Diseases - Clarifying the Apiary Regilstration
Forfeiture Procedure - Restrictions on Aplary
Registration, p. 1588, 2120

and other rules - Importation of Mint Plants and
Equipment Into Montana - Field Inspection - Mint 0il
Pee, p. 750, 1637

and other rules - Civil Penalties - Inspection Fees -
Assesgment Fees - Produce Grades Relating to the
Distribution of Produce in Montana - Verification of
Produce Grown in Montana - Commodity Grade aad
Charges - Control of Apples - Grading of Cherries -
Wholesalers and ltinerant Mexrchants, p. 1163, 1634

and other rules - Liability on all Czops - Time
Policy Becomes Effective - Cut Off Date, p. 361, 939

Licensing for Pesticlde Operators, p. 2063

and other rules - Civil Pepalties Relating to the
Distribution of Seed in Montana - Seed Licenge Fees -
References to Seed Processing Plants - Seed Buyers
and Seed Public Warehouses - Bonding of Seed Buyers
and Seed Public Warehouses, p. 972, 1486

STATE AUDITOR, Title 6

I-II

20-10/28/93

and other rulea - Establishing Accreditation Fees for
Annual Contdnuation of Authority - Defining "Money
Market Funds" as they Relate to Investments by Farm
Mutual Insurers - Remove Limitationa on the Isauance
of Credit Life and Credit Disability Insurance
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to Joint Debtors - Prohibiting Diserimination in
Determining Eligibility for Personal Automobile
Insurance - Wage Assignments - Voluntary Payroll

Deduction, p. 2163

Prohibiting Unfair Diserimination for Previously
Uninsured Personal Automobile Insurance Applicants,
p. 2436, 674

Administration and Enforcement of Laws Regulating
Standards foxr Companies Considered to be in Hazardous
Financial Conditlon - Annual Audited Reports - Life

and Health Reinsurance Agreements - Reports by
Holding Company Systems - Establishing Accounting
Practices and ?Procedures to be Usged im  Annual
Statements - Credit for Reingurance, Including

Lettars of Credlit - Standards for Valuation of
Ingurer Securities 2and Other 1Invested Bdasets,
p. 1726, 2408

and other rules - Medicare Supplement Insurance,
p. 979, 1487

(Claggification and Rating Committee)

I-1X

Temporary PRules on Matters Subject to Notice and
Hearing Before the Classification and Rating
Committee, p. 1173, 1638

Matters Subject to Notice and Hearing Before the
Clasgification and Rating Committee, p. 1781, 2225

COMMERCE, Department of, Title 8

(Board of
8.4.301

(Board of
8.8.2801

{Board of
8.10.405

{(Board of
I

(Board of
I-IX

(Board of
8.16.601

(Board of
8.20.401

Alternative Health Care)

and other rulea - Fees - Licensing by Examination -
Dirsct Entry Midwife Apprenticeship Requirements -

Unprofessional Conduct - High Risk Conditicns -
Consultation on Trausfer Conditions - Required
Reporting, p. 10535, 1639
Athletiles)
and other rules - Kickboxing, p. 363, 1109, 1320
Barbers)
Pee Schedule, p. 2168
Chiropractors)
and other rule - Interns and Preceptors - Fees -

Applications, p. 1592

Clinical Laboratory Science Practitiomers)

Clinical Laboratory Science Practitioners, p. 2065

Dentistxy)

and other rules - Introduction - Dental Auxililaries -
Exams - Licensure by Credentials - Unprofessional
Conduet - Qualifying Standards - Dental Auxiliaries -
Denturist Interms, p. 2229, 393

Hearing Aid Dispensers)

and other xules - Traineeahip Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions - Testing Procedures -
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(Board of
8.22.502

8.22.612

(Board of
8.24.409
{Board of

{Board of
3.30.407

(Boaxrd of
2.32.406

{Board of
8.34.414

{Board of
8.35.414
{Board of
I-TI1

8.36.401

8.36.602

(Board of
8.39.502
8.39.503
8.39.504

Continuing Educational Requirements - Notification -

Definitions - Forms of Bills of Sale Contracts and

Purchase Agreements - Inactive Status, p. 197, 534
Horse Racing)

and other rules - Licenges lssued for Conducting
Parimutuel Wagering - Daily Double Feature -
Requirements of Licensee - Pool Calculationg,

p. 1595, 2412
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535

Landscape Architects)
Fee Schedula, p. 325

Medical Examiners)
Practice of Acupuncture - Unprofeasional (onduct,
p. 498, 1322
and other rules - Definitions - Utilization Plans -
Protocol - Informed <Consent - Prohibitiona -
Supervision - Prescriptions - Allowable Functions -
Revocation or Suspension of Approval -Prescribing/
Dispensing Authority - Scope of Practice -
Termination and Transfer - Training of Physician
Assistants, p. 2677, 341, 385

Funeral Service)
and other rules - Fees - Unprofessional Conduct -
Crematory Facility Requlation - Casket/Containers -
Shipping Cremated Human Remaiuns - Identifying Meial

Disec - Procesging of Cremated Remains - Crematory
Prohibiticns, p. 1787

Nursing)
and other xrule - Licensure for PForeign Nurses -

Prescribing Practices, p. 385, 1202
Nursing Home Administrators)
and other rule - Examinations - Reciprocity Licenses,
p. 2686, 264, 396
Occupational Therapy Practice)
Therapeutic Devices, p. 1598, 2231

Optometxists)
Surgery - Aspects of Surgery Prohibited - Antexior
Segment Defined - Optometrist‘s Role in Post-

Operative Care, p. 2625, 398
and other rules - Board Meetings - Applications for
Examipation - Examinations - Reciprocity - General
Practice Requirements - Fees - Applicants for
Licensure, p. 1447, 2121
Continuing Education - Approved Programs or Couxses,
p. 2294

Qutfitters)
Licensure - Cutfitter Qualifications, p. 327
Licensure - Outfitter Examination, p. 2688, 343
and other rules - Outfitter Operations Plans -
Conduct of Qutfitters and Guidea - Unprofessicnal
Conduct, p. 2070
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(Board of Pharmacy)

8.40.404 and other rules - Fees - OQut-of-State Mail Service
Pharmacies, p. 2073

(Board of Private Security Patrol Officers & Investigators)

8.50.428 and other rules - Experience Requirements - Imnsurance
Requirements - Fees, p. 1450, 2413

(Board of Psychologists)

8.52.,804 and other rules - Application Procedures -
Examination - Fee Schedule, p. 1792, 2232

(Boaxrd of Public Accountants)

8.54.407 Qualifications for a License as a Licenged Public
Accountant, ». 1453, 2122

{Board of Radiologic Techmnologista)

8.56.409 and cther rules - Examinations - Renewals - Fees -
Permits - Permit Fees, p. 1455

(Board of Real Estate Appraisers)

8.57.401 and other rule - Definitions - Experience
Requirements, p. 501, 1642

§.57.403 and other rules - Examinations - Experience
Requirements - Education Requirements - Fees -

Agricultural Certification, p. 2170

(Board of Realty Regulaticn)

8.58.406A and other rules - Applications - Trust Accounts -
Continuing Education - Unprofessional Conduct -
Property Management, p. 1063, 1909, 2123, 2233

(Board of Respiratory Care Practitioners)

8.59.501 and cther rules - Applications - Temporary Permits -
Renewals - Continuing Education, p. 1458, 2125

(Board of Social Work Examiners and Professional Counselors)

8.51.401 and other rules - Definitions - Licensure
Requirements for Social Workers, Application
Proceduras for Social Workers - Licensure
Requirements f£or Professional Counselors, p. 2296

8.61.402 and othar rule - Licensure Requirements for Social

Workers and Professional Counselors, p. 92, 1325

{Board of Speech-Language Pathoclogists and Audiologists)

8.62.502 and other rules - Aide Supervision - Nonallowable
Functions of Aides, p. 1795

{(Building Codes Bureau)

8.70.101 and other rules - Buillding Codes, p. 2173

(Weights and Measures Bureau)

8,77.102 and other rule - FPeeg for Testing and Certification -
License Fee Schedule for Weighing and Measuring
Devices, p. 1077, 1501

(Milk Control Bureau)

8.79.101 and other rules - Definitioms - Tramnsactions
Involving the Purchase and Resale of Milk within the
State, p. 2301

8.75.301 Licensee Assessments, p. 95, 400

Montana Administrative Ragister 20-10/28/93
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(Financial Division)

8.8GC.,101 and other rules - Banks - Resexrve Requirements -
Investment in Corporate Stock - Investments of
Financial Institutions - Limitations on Loans - Loans
to a Managing Officer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599, 2138

(Board of Milk Contxol)

8.86.301 and other rules - Transportation of Milk from Parm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment to Quotas - Settlement Fund Payments,
p. 2315

8.86.301 Monthly Calculation of the Class I Milk Paid to
Producers, p. 1797, 2234

8.86.301 Emergency Amendment - Calculating the Clasgs I Milk
Paid to Milk Producers, p. 1203

8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates,
p. 329

{Local Government Assistance Division)

3.24.3701 and other rules - 1%85 and 1986 Federal Community
Development Block Grant Program - Administration of
the 1993 Pederal Community Development Block Grant
Program, p. 205, 536

3.24.4102 Report Flling Fees Paid by Local Govermment Entities
Undex the Montana Single Audi® Act, p. 755, 1328

{Boaxrd of Investments)

2.97.1301 and other rules - . Definitions - Seller/Services
Approval Proecedures - Loan Loss Reserve Acgount,
p. 1247, 2238

{Business Development Division)

3.39.40% and other rTules - Microbusiness FPinance Program,
p. 1800, 2236

(Board of Housing)

3.111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - Reverse Annuity Mortgage Loan
Provisions, p. 503, 1207

(Montana State Lottexry)

83.127.101 Organizational Rule - Retailer Commission - Sales
Staff Incentive Plan, p. 2486, 401

3.127.407 Retailer Commiggion, p. 2078

ZDUCATION, Title 10

(Superintendent of Public Ingtruction)

10.6.101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110, 344

10.16.901 and other rules - Special Education, p. 757, 1913,
2415

(Board of Public Education)

I Certification - Early Childhood, p. 2323

10.55.601 Accreditation Standards: Procedures, p. 2690, §82

10.56.101 Student Assessment, p. 26933, 683

10.57.211 Test for Teacher Certification, p. 1463
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10.57.404

10.64.301
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Teacher Certification - Class 4 Vocatienal Education,
p. 387, 240

and other rules - Board of Public Education Policy
Statement - Due Process in Services - Identification
of Children witk Digabilities - Opportunity and
Educational Equity - Special Education - Student
Records - Special Bducation Records, p. 232§

and other ruleaz - Transportation - Defindtions - Bus
Chagsis - Bus Body - Special Education Vebicle - LP
Gas Motor Fuel Installation - Gemeral - Applicatiocn -
- Special Bquipment, p. 207, 684

(State Library Commiszsion)
10.101.101 Organlzation of the State Library Agency, p. 1461

PAMILY SERVICES, Department of, Title 131

I Qualifications of Respite Care Providers, p. 1251

11.7.313 Foster Care Payments, p. 589, 1208

14.7.601 and other =zrules - Foster Care Support Services,
p. 2080

11.12.101 and other rules - Youth Care Pacilitieg, p. 1079,
1506

11.12.101 Definition of Youth, p. 331, 1209

11.12.101 and other zules - Maternity Homes Licensed as Youth
Care Facilities, p. 102, 403

11.12.401 Administratiocon of Youth Group Homes, p. 812

11.14.102 and other wrules - Family and Group Day Care Homes
Providing Care Only to Infants - Day Care Facility
Regiastration for Certain In-Home Providers fcr the
Purposae of Recelving State Payment, ». 97, 941

11.14.103 and other rules - Day Care Facility Licensing and
Registration Requirements, p. 333, 1210

11.14,605 State Payment for Day Caxe Services, p. 279, 541

11.18.125 and other rule - Community Homes for Persons with
Developmental Disabilities - Community Homes for
Personsa who are Severely Disabled, p. 2630, 149

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.3.112 Setting of Nonresident Antelope Doe/Fawn Licenses,
p. 2201

12.3.123 Nonresident Combination License Altermate List,
p. 2199

12.3.402 Licenge Refunds, p. 105, 951, 1330

12.5.301 Yellow Perch as Nongame §Species in Need of
Management, p. 389, 953

12.6.901 Water Safety Regulations - Allowing Electric Motors

on Lake Elmo, p. 1963
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-III Health Care Authority - Process for Selection of
Regicnal Health Care Planning Boards, p. 1972, 2416

I-III Health Care Facility Licensing - Licensure Standards
for Residential Treatment Fac¢ilities, p. 1809

I-VI Establishing Procedures for Local Water Quality
District Program Approval - Procedures for Granting

Enforcement Authority to Local Water Quality
Districts, p. 2445, 543

I-XXV Air Quality Bureau - Operating Permits for Cerxtain
Stationary Sources of Air Pollution, p. 1817
I-XXXIV and other rules - Air Quality - Air Quality

Permitting - Preventlion of Significant Deterioration
- Permitting in Nonattainment Areaz - Source Testing

- Protocol and Procedure - Wood Waste Burners,
p. 1264
16.8.1107 and other rules - Air Qualilty Preconstruction

Permits, p. 1965

16.8.1903 and other rule - Air Quality - Alr Quality Operation
and Permit Fees, p. 1807

16.14.406 Solid and Hazardous Waste - Dispogal Fees for Seolid
Waste, p. 1318, 1931

16.14.501 and othaer tules - Sclid Waste - Municipal Solid Waste
Management, p. 2083

16.14.501 and other zulea - Scolld Waste Management, p. 8314,
1645

16.14.502 and other rules - Solid Waste - Municipal Solid Waste
Mapnagement, p. 2203

16.16.803 Subdivisions - Subdivision Review Fees for RV Parks
and Campgrounds, p. 283, 542

16.24,104 Children’s Special Health Services - Eligibility
Requilrements for the Children‘s Special Health
Services Program, p. 1262, 1933

16.28.701 and other rules - Schocol Immunizaticn Requirements,
p. 505, 1214

16.32.302 Licensing and Certifi¢ation - Updating References to
Natiocnal Construction Codes, p. 1178, 1658

16.38.301 and other rules « Public Health Lab and Chemistry Lab
Addressing Laboratory Fees for Food, Consumer Safety
and Occupational Health Apalysis, p. 1812, 2239

16.42.302 and other rules - Occupational and Radiclogical
Health - Asbestos Abatement Requirements - Permit -
Accreditation - Course Fees - Remedies for

Violations, p. 215, 549
16.44.102 and other rules - Bazardous Wastes - Hazardous Waste
Management, p. 2330

16.44.106 and other rules - Solld and Hazardous Waste -
Regqulation of Hazardous Wasta Pacilities and
Generators - Identification of Hazardous Waste,
p. 232, 555
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16.44.125 and other rules - Hazardous Waste - Facility Permit
Fees - Hazardous Waste Management - Attorney’s Fees
in Court Action Concerning Release of Records,
p. 1254, 2009

16.44.202 and other rule - Hazardous Waste - TUnderground
Injection Wells, p. 1608, 2126

(Petroleum Tank Release Compensation Board)

16.7.311 and othex rules - Comsultant Labor Classifications,
P. 2206

CORRECTIONS AND EUMAN SERVICES, Department of, Title 20

20.3.413 and other rules - Certification System for Chemical
Dependency Personnel, p. 2633, 151

(Board of Pardons)

20.25.101 and other rules - Reviaion of the Rules of the Boaxd
of Pardons, p. 2639, 297

JUSTICE, Department of, Title 23

I Issuance of Seasonal Commercial Driver’s License,
p. 1610

T Affidavit Form for an Indigence Financial Statemeni,
p. 1465

I-II Montana Peace Qfficer Standards and Training - Public
Safety Communications Officers, p. 519, 1513

I-II Probation and Parole Qfficer Certificatiom, p. 521,
1514

I-VI and other rules - Rules of the Fire Prevention aad

Investigation Bureau Describing the Revision of
Lilcensure Requirements for Persons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855

23.5.101 State Adoption of Federal Hazardous Materials
Requlations, p. 1469

23.12.101 and other rules - Department of Juatice
Standardization of Criminal History Information
Collection - Implementation of an Arrest Numbering
System, p. 2246, 556

23.14.404 Peace Officers Standards and Training, p. 2450, 559

23.16.101 and other rules - Regulating Publiec Gambling, p. 1974

LABOR AND INDUSTRY, Department of, Title 24

24.9.314 and other rule - Document Format, Filing and Service
- Exceptions to Proposed Orders, p. 2695, 298, 560

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 391,
1331

24.26.202 and other rules - Rules of Procedure hefore the Board
of Perscnnel Appeals - Labor-Management Relations and
Grievances, p. 2339

24.29.702G and other rule - Groups of Employers that Self-Insure
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for Workers’ Compensation Purposes, p. 1613, 2240

24.29.1402 Liability for Workers for Medical Expenses for
Workers’ Compensation Purposes - Payment of Medical
Claims, p. 1870

24.29.1403 and other rules - Medical Services for Workers’
Compensgation - Selection of Physician - Physicians
Reports - Relative Value Fee Schedule - Treatment and
Reporting, p. 107, 404

24,29.1409 Travel Expense Reimbursements for Workexs”
Compensation Purposes, p. 1872

24.29.1416 Applicability of Rules and Statutes in Workers’
Compensatlion Matters - Applicability of Date of
Injury, Date of Service, p. 1876

24,29.1504 and other rules - Selection of Treating Physician for
Workers’ Compensation Purposes, p. 1878

24.29,1531 and other rules - Chiropractic Services and Feesa in
Workers’ Compensation Matters, p. 1083, 1659

STATE LANDS. Department of, Title 26
I Assessment of Fire Protection Fees for Private Lands

Under Direct State Fire Protection, p. 1881
26.3.180 and other rules - Recreational Use of State Lands -
Pepsting of State Lands to Prevent Trespass, p. 1471

LIVESTOCK, Department of, Title 32

32.2.401 Fees for Slaughterhouse, Meat Packing House or Meat
Depot License, p. 1180, 2417

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I Reject, Modify or Condition Permit Applications in
the Sharrott Creek Basin, p. 1101, 1518

I-VII Requiring Measuring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454, 561,
1668

36.12,.101 and other rules - Definitions - Application and

Special Fees - lssuance of Interim Permits - Teating
and Monitoring, p. 593, 1335A

36.12.202 and other ruleg - Water Right Contested Case
Hearings, p. 2086

PUBLIC SERVICE REGULATION, Department of, Title 38

I-11 Electric Utility Line Maintenance - Electric Utility
Nominal Voltage and Variance Range, p. 523, 1672

38.3.702 Class E Motor Carriers - Motor Carriers Authorized to
Transport Logs, p. 2370

38.5.102 and other rules - Minimum Filing Requirements -

Procedurea for Class Cost of Service - Rate Design,
p. 596, 1669
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38.5.2601 and other rules - Telecommunications Services and
General OUtility Tarxiff - Price List Filing
Requirements, p. 2699, 1336

38.5.3345 TUnauthorized Changes of Telephone Customers’ Primary
Interexchange Carrier (PIC), p. 2368

38,5.3345 Change in Customer’s Interexchange Carrier -
Deferring of Implementation Until September 1, 1993,
p. 285

REVENUE, Department of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1192
I-I1 Exemptions Involving Ownership and Use Tests for

Property, p. 2212

42.2.602 and other rules - Taxpayer Appeal Rules, p. 247, 570

42.11.211 and other rules - Liquor Division, p. 24%2, 158, 434

42.11.301 Opening a New Liquor Store, p. 1475, 2418

42.12.103 and other rules - Liquor Licenses and Permits,
p.- 2003, 2423

42.15.101 and other rules - Change of Domicile, p. 244, 571

42.15,121 and other rule - Taxation of Indian Income, p. 2713,
242, 1674

42.17.105 Computation of Withholding, p. 525, 1111

42_.17.111 Withholding Taxes Which Apply to Indians, p. 138355,
2426

42,18.105 and other rules - Property Reappraisal for Taxable
Property in Montana, p. 1182, 2127

42.19.401 Low Income Property Tax Reduction, p. 2338

42.20.161 and other rules - Forest Land Clasgificatiom, p. 2352

42.21.106 and other rules - Personal Property, p. 2373

42.22.101 and other rules - Centrally Assessed Companies,
p. 131, 435

42.26.101 and other rules - Corporation License Tax Multistate
Activities, p. 250, 572

42.31.102 and other rules - Clgarettes, p. 1997, 2427

42.31.402 Telephones, p. 2107

42,35.211 and other rules - Inheritance Tax, p. 2109

SECRETARY OF STATE, Title 44

I and other rule - Fees for Limited Liability Companies
- Fees Charged for Priority Handling of Documentas,
p. 1885, 2248

I-1Vv Commissioning of Notary Publics, p. 1883, 2250

(Commissioner of Political Practices)

44,10.521 Mass Collections at PFund-Raising Events - Itemized
Account of Proceeds, Reporting, p. 2216

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Specified Low Income Medicare Beneficiaries, p. 1103,
1542
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I-VIIX
46.8.1203
46.10.318
46.10.403
46.10.406
46,110,410
46.10.505
46.10.807
46.12.503
46.12.507

46.1.2.516

46.12.3086
46.12.1222

46.12.1226
46.12.1928
46.12.1330
46.12.3002
46.12,4002
46.13.203
46.13.301
46.25.101

46.25.725

20-10/28/93

Statistical Sampling Audits, p. 2272, 441

and other rules - Individual Habilitation Plans,
p- 881, 1353

and other rules - Developmental Disabilities Aversive
Procedures, p. 890, 1356

and other rule - Emergency AsSsistance to Needy
Pamilles with Dependent Children, p. 1479, 2432
AFDC Assistance Standards, p. 908, 1360

AFDC Resources, p. 135, 345

At-Rigk Child Care Services, p. 2114

and other rule - Specially Treated Income for AFDC,
p. 918, 1517

and other rules - AFRC JOBS Program, p. 638, 1361
and other rules - Medicald Reimbursement for
Inpatient and Qutpatient Hospital Services, p. 607,
152¢

and cther rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218

Medicaid Coveraqe of Intermediate Level Therapeutic
Youth Group Home Treatment, p. 1106, 1540

and other rules - Medicaid Personal Care Services,
p. 922, 1363

and cther rule - Organ Transplantation, p. 604, 1367
and other rules - Inpatient Psychiatric Services,
p. 6546, 1363

and other rule - Medicaild Dental Services, p. 1888,
2433

Durable Medical Equipment - Oxygen, p. 531, 1112
and other rules -  Medicaid Nursing Facility
Reimbursement, p. 662, 1385

and other rule - Nuxsing Facility Reimbursement,
p. 8, 685

Targeted Case Management for Adults, p. 920, 1397
and other rules - Targeted Case Mapagement for Adults
with Severe and Digabling Mental Illness and Youth
with Severe Emoticnal Disturbance, p.1901, 2251, 2435
Medically Needy, p. 913, 1398

and other rules - AFDC-Related Instituticnalized
Individuals, p. 305, 1399

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1618, 2437

and otker rules - Low Income Energy and
Weatherization Assistance Programs, p. 527, 1113
and other rules - General Relief Assistance and

General Relief Medical, p. 1195, 1678
Income for General Relief Asgsistance, p. 139, 346
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appeintees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in September, 1993, are
published. Vacancies scheduled to appear from November 1,
1993, through January 31, 1994, are also listed, as are
current recent vacancies due to resignaticns or other reasons.

Individuais interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’z appointees are printed, and
current and upcoming vacancies For the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
October 5, 1%993.

For the most up~to~date information of the status of
nenbership, or for more detailed information on the

qualifications and rsquirements to serve on a board,
contact the appointing authority.

Yiontana Admin:stratcive Register 20-10,/28.043
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