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The Montana Administrative Register (ﬂ)mw\hﬂpe-monthly
publication, has three sections. The notice section 'contains
state agencles’ proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made gince the proposed stage. The interpretation
section contains the attorney gJeneral’s opinions and state
declaratory rulings. S8pecial notices and tables are inserted at
the back of each register.

Page HNumber

TABLE OF CONTENTS

NOTLICE SECTION
COMMERCE, Department of, Title 8

8-61-12 {Board of BSocial Work Examiners and
Professional Counselors) Notice of Proposed
Amendment - Licensure KRequirements for Social
Workers and Professional Counsgelors. No Public
Hearing Contemplated. 82-94

8-73-2% (Milk Control Bureau) Notice of Proposed
Amendment - Asseasments. No Public Hearing
Contemplated. 95-96

)4 RVI Deparx

11-51 Notice of Public Hearing on Proposgsed
Amendment - Pamily and Group Day Care Homes
Providing Care Only to Infants - Day Care Facility
Registration for Certain In-home Providers for the
Purpose of Receiving State Payment. 97-101

11-52 Notice of Public Hearing on Proposed
Amendment - Maternity Homes Licensed as Youth Care
Facilities. 102-104

IS8H, WILDLIFE ARK Department of, Tit 12

12-2-199 (Fish, Wildlife, and Parks Commission)
Notice of Proposed Amendment - License Refunds. No
Public Hearing Contemplated. 105-106

R _AND INDUSTR D r f, Title 24

24-29-38 Notice of Public Eearing on Proposed
Adoption and Repeal - Medical Services for Workers’'
Compensation - Selection of Physician - Physicianz’
Reports - Relative Value Fee Schedule - Treatment
and Reporting. 107-130

i~ 2-1/28/93



Page Number

Depa; t itl
42-2-536 Notice of Public Hearing on Proposed
Amendment azd Adoption - Centrally Asmessed
Companies. 131-134

SOCTAT REEABILITATION SERVICES, Depar

nt of, Ti

46-2-722 Notice of Public Hearing on Proposed

Amendment - AFDC Regources. 135-138
46-2-723 Notice o0f Tublic Rearing on Proposed
Raendnent - Iaocome for General Relia? Agsistance, 139-140
RULE SECTION
COMMERCE, Department of, Title 8
AMD (Board of Plumbars) Fee Schedule. 141
AMD {(Board of Real Estate Appraisers)
NEW Definitions - Ad Valorem Tax Appraisal
Experience. 142-145
AMD {Building Codes Bureau) Incorporation by
Reference of Uniform Building Code. 146
FAMILY SERVICES, Department of, Title 11
AMD Determination of Daily Rates for Youth Care
Facilities. 147-148
AMD Community Homeg for Persons with
Developmental Disabilities - Community
Homes for Persons Who Are Severely
Disabled. 149-150

AMD Certification System for Chemical

NEW Dependency Personnel.

REP 151

A’ VATT D itl

AMD (Board of 0il and Gas Conservation)

NEW Bonding of 0Oil and Gas Wells - Reports -
Well Plugging Requirements - Referral of
Administrative Matters. 152-157

T 42

AMD Liquor Division.

NEW 158-159

AMD Montana Reappraisal Plan. 160

2-1/28/593 -ii-



AL

Page Number

REHABILITATION SERVICE, Depa en £, Title 46

Self-Initiated Education or Training.

NTERPRETATION CTION

Opiniong of the Attorney General.

46

47

Administrative Law and Procedure -
Statutory Authority of Petroleum Tank
Release Compensation Board to Promulgate
Rule for Review and Approval of Corrective
Action Plan for Release From Underground
Storage Tank - Health and Environmental
Sclences, Depaxtment of - Water and
Waterways - Review of Reimbursable Expenses
in Cleanup of Release From Underground
Storage Tank.

Cities and Towns - Authority of Municipal
Government to Prohibit Sand and Gravel
Operations in Areas Zoned as Residential -

Land Use - Local Government - Mines and
Mining - Regulation of Sand and Gravel
Operations Through Zoning - Municipal

Government - Natural Resources - Property,
Real.

SPECIAL NOTICE AND TABLE SECTION

FPunctions of the Administrative Code Committee.

How to Use ARM and MAR.

Accumulative Table.

Boards and Councils Appointees.

Vacancieg on Boards and Councils.

-idid-

161

162-170

171-174

175
176
177-188
189-1%0

191-186

2-1/28/93



_92_

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining )} OF RULES PERTAINING TO THE
to licensure requirements for ) PRACTICE OF SOCIAL WORK AND
social workers and professional) PROFESSIONAL COUNSELING
counselors )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 27, 1993, the Board of Social Work
Examiners and Professional Counselors proposes to amend rules
pertaining to the practice of social work and professional
counseling.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.61.402 LICENSURE REQUIREMENTS FOR SOCTAL WORK

(1) through (1) (c) will remain the same.

2 I hav c im thei

ntiret he tim isgji i ion."

Auth: Sec. 37-22-201, MCA; IMP, Sec. 37-22-102, 37-22-

201, 37-22-301, MCA

REASON: The proposed amendment will c¢larify the requirement
of completion of all 3,000 hours before submission of an
application, rather than stating on the application the hours
will be completed sometime in the future, as is currently
being done.

"8.61.320]1 LICENSURE REQUIREMENTS (1) For the purpose
of section 37-23-202, MCA, a planned graduate program of study
is one which ma:udee ms_eﬂ_s_ems_;mm:ﬁ {90 quarter
hours), primarily counseling in nature, gi
{nine guarter hours) of which were earned in an advanced
counseling practicum which resulted in a graduate degree from
an institution accredited to offer a graduate program in
counseling. An institution accredited to offer such a degree
program is a college or university accredited by varlous
aSSOC1at10nS of colleges and secondary schools.

MAR Notice No. 8-61-12 2-1/28/93
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programe: and acceptance of credits gyanted six years or less
i ! i ned

graduate program. Credits siii—be—aeceptabie ghall be
completed in the following areas:

(a) through (2) will remain the same.

(3) "2,000 hours" is defined as 2,000 clock hours of
experience working in a counseling setting. The 2,000 hours

A4

Supervised experience in
practica and/or internships taken at the graduate level may be
utilized. The supervision acceptable for job internship
experience shall include a minimum of one hour of face-to-
face consultation with the supervisor for every 20 hours of
job/internship experience. Some examples of acceptable
experience would be:

(a) through (4) will remain the same.,"
Auth: Sec. 37-1-131, 37-23-103, MCA; IMP, Sec. 37-23-
202, MCA

REASON: The proposed amendment will set forth the Board
requirements for acceptance of planned graduate programs which
qualify toward a professional counselor degree appropriate for
licensure. The amendment will also clarify the requirement of
completion of all 2,000 hours before, not after, submission of
the application.

3. Interested persons may present their data, views or
arquments concerning the proposed amendments in writing to the
Board of Social Work Examiners and Professional Counselors,
111 North Jackson, P.0O. Box 200513, Helenha, Montana 59620-
0513, to be received no later than 5:00 p.m., February 25,
1993,

4. 1If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
conments he has to the Board of Social Work Examiners and
Professional Counselors, 111 North Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, to be received no later than 5:00
p.m., February 25, 1993.

5. If the Board receives requests for a public hearing
on the proposed amendments from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in

2-1/28/93 MAR Notice No. 8-61-12
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the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 59 based
on the 595 licensees in the state of Montana.

BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
RICHARD SIMONTON, CHAIRMAN

BY: ﬁm /u- Zig!é‘-_

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

%

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE MILK CONTROL BUREAU
OF THE STATE OF MONTANA

In the matter of amendment NOTICE OF PROPOSED AMENDMENT
of rule 8.79.301 relating
to assessments NO PUBLIC HEARING

CONTEMPLATED

— -

DOCKET #15-93

TO: ALL LXCENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONB:

1. On April 1, 1993, the department of commerce
proposes to amend ARM 8.79.301 relating to an assessment to be
levied upon licensees subject to 81-23-202, MCA. The proposed
amendment will become effective July 1, 1993.

2. The purpose of the amendment is to change the amount
of the assesgment. The rule as proposed to be amended would
read as follows. (new matter underlined, deleted matter
interlined)

"8,79,301  LICENSEE ASSESSMENTS (1) Pursuant to section
81-23-202, MCA, the following assessments for the purpose of
deriving funds to administer and enforce the Milk Control Act
during the current fiscal year beginning July 1 and ending
June 30, are hereby levied upon the Milk Control Act licensees
of this department.

(a) A fee of tenm—vents {5016y eight cents (5$0.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a producer-distributor.

(b) A fee of ten—eents—{$0-36) eight cents ($50.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a distributor home based
in another state. Said fee is to be paid either by the
foreign distributor or his jobber who imports such milk for
sale within this state,

(c) A fee of five-eentas—{£6-05) four cents (%50.04) per
hundredweight on the total volume of all milk subject to the
Milk Control Act sold by a producer.

(d) A fee of five-eents—(5665) four cents ($0.04) per
hundredweight on the total volume of all milk subject to the
Milk Control Act sold by a distributor, excepting that which
is sold to another distributor."

AUTH: 81-23~104, 81-23-202, NCA IMP: 81-23-202, MCA

2-1/28/93 MAR Notice No. 8~79-29
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3. The proposed amendment changes the current
assessment rate from $.10 per CWT to $0.08 per CWT. The
purpose for lowering the rate is so fees collected are not
excessive in relation to the current budget level of
expenditure. The amendment is mandated by statute.

4. Interested persons may participate and present data,
views, or arguments concerning the proposed amendments in
writing to the Milk Control Bureau, 1520 East Sixth Avenue -
Rm. 50, PO Box 200512, Helena, MT 59620-0512, no later than
February 25, 1993,

5. If a person who is directly affected by the proposed
amendment wishes te express his data, views or arguments
orally or in writing at a public hearing, he must make written
comments he has to the above address no later than February
25, 1993.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent (10%) or
twenty-five (25), whichever jis less, of the persons who are
directly affected by the proposed amendment, from the
administrative code committee of the legislature; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly aftected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent (10%) of those persons directly affected by this
assessment has been determined to be 22 persons bhased on an
estimate of 221 resident and nonresident producers,
distributors, out-of-state distributors, and producer-
distributors.

MONTANA DEPARTMENT OF COMMERCE

By Q&Q.JL—

Andy J. Poole [ Deputy Director
Montana Department of Commerce

By: ) 122:EE;L4§;

Annie Bartos, Rule Reviewer
Commerce Chief Legal Counsel 2-4-110

Certified to the Secretary of State January 15, 1993.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rules 11.14.102 and
11.14.340 pertaining to family
and group day care homes
providing care only to
infants, and Rules 11.14.105,

pertaining to day care
facility registration for
certain in-home providers for
the purpose of receiving state

NOTICE OF PUBLIC HEARING ON
/PROPOSED AMENDMENT OF RULES
11.14.102 AND 11.14.340
PERTAINING TO FAMILY AND
GROUP DAY CARE HOMES
PROVIDING CARE ONLY TO
INFANTS, AND RULES
11.14.105, 11.14.607, AND
11.14.609 PERTAINING TO DAY
CARE FACILITY REGISTRATION
FOR CERTAIN IN-HOME

PROVIDERS FOR THE PURPOSE
OF RECEIVING STATE PAYMENT.

)

)

)

)

g

11.14.607, and 11.14.609 )
)

)

)

)

payment, )
)

TO: All Interested Persons.

1. On February 17, 1993, at 1:30 p.m., a public hearing
will be held in the second-floor conference room of the
Department of Family Services, located at 48 North Last Chance
Gulch, Helena, Montana, to consider the amendment of Rules
11.14.102 and 11.14.340 pertaining to family and group day
homes providing care only to infants, and Rules 11.14.105,
11.14.607, and 11.14.609 pertaining to day care facility
registration for certain in-home providers for the purpose of
receiving state payment.

care

2. The rules as proposed to be amended read as follows:

11.14.102 DEFINITIONS Subsections (1) and (2) remain the
same.

(3) "Family day care home" means a place in which
supplemental parental care is provided to three to six children,
no more than 3 children under 2 years of age from separate
families on a regular basis -- inc¢luding the provider’s own
children who are less than 6 years of age, u S8 ca is
provided for infants only. For places providing care only for
infants, "family day care home" means a place in which
supplemental parental care js provided for up to 4 infants. No
other children shall be in attendance.

Subsection (4) remains the same.

(5) "Group day care home" means a place in which
supplemental parental care is provided to 7 to 12 children on a
regular basis including the provider’s own children who are less
than 6 years of age ess_care rovided in ts only.
For places providing care only for inf "gro da
home" ans a ace in _which su emental parental care is
provided for up to 8 infants. The staff/infant ratio of ARM
11.14.516 applies to a day care facjlities, includin roup
da ar omes serving jinfants only.

2-1/28/93 MAR Notice No. 11-51
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Subsections (6) through (21) remain the same.

AUTH: Sec. 52-2-704, MCA, IMP: Sec, 52-2-704: 52-2-73], MCA.
11.14.340  GROUP DAY CARE_HOMES, ADDITIONAL REQUIREMENTS

Subsection (1) remains the same.
(2) There shall be no more than six infants in a group day

care home at any time, unless care is provided for jnfants only.

Subsections (3) through (6) remain the same.
AUTH:  Sec. 52-2-704, McCA., IMP: Sec, 52-2-704; 52-2-73]1, MCA,

11.14.105 DAY CARE FACILITIES, REGISTRATION AND LICENSING

PROCEDURES (1) A family day care home or group day care
home must be registered. A day care center must be licensed.

(2). Supplementa ntal ca ovided hildr of a
sipngle family within the home of the children is generally
excluded from day care facili registration reqguirements.
However, as set out in ARM 11.14.607(4), to obtain day care
bengfits from programs administered by the department,
registration as a gqroup or family day care home js reguired if
care in the home of the children is provided to more than two
¢hildren, not counting the children of the provider over the age
of two,

Subsections (2) through (11) remain the same, except they
are re-numbered (3) through (12).

AUTH: Sec. 52-2-704, MCA. IMP: Sec. 52-2-704; 52-2-713: 52-
2-731, MCA,

1.14.607 REQUIREMENTS FOR DAY CARE FACILITIES, COMPLIANCE
WITH EXISTING RULES, CERTIFICATION Subsections (1) through
(3) remain the same.

{4) A provider of supplemental parental care to children
of a single familv in the home of the children must gbtain a
group or family day care home registration certifjcate if care

is provided to more than two children, not counting the children
of the provider over the age of two, prior to certification for
payment of benefits under this subchapter.

5 ARM .14.,102 and -14.102 determine the
nump of chi en counted as chij en in care for the purpose
of determining whether a provider under subsectjion (4) of this
rule must be registered as a group day care home, or a family

day care home. e re entes for counti chjild in care
in ARM 11.14.102(2) and ARM 11.14.102(5) shou not be confused
with the two child limit set out in this rule and jin ARM
11.14.609(7) .,

6 s reguired b .14.604 i ions r da

care faciljty reqistration to recejve benefits under subsection
(4} of thjis rule to provide care ipn the home of the children

where the provider is a parent of the children, or a member of
the household of the children, must be denied.

7 Group and fami a care_home equired to iste
to provide care in the home of the children under subsectjon (4}

MAR Notice No. 11-51 2-1728/92
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ROV H
REGISTRATION AND CERTTFICATION REQUIREMENTS Subsections (1)
through (&) (b) remain the same.

(c) care for no more than two children at a time, not
counting the children of the provider over the age of two,

Regjistration of providers caring for children of a single family
in the home of the children where such providers care for more
childrepn than allowed under this subsection mugt be pursuant to
the regujirements of ARM ]1.14.607; and

Subsections (6) (d) through (7) remain the same.
AUTH: Seg, 52-2-704, MCA. : Seg. 52-2-704; —-2=713; 52-
2=-731, MCA,

4. The department aims to expand availability of infant-
care by allowing group and family day care homes to care for a2
greater number of children defined as infants, if only infants
are cared for in the facility. Providers and licensing workers
have expressed concern that under the current rules, the ratio
of infants to staff members in day care centers may be as high
as four to one, while in group and family day care homes the

2-1/28/93 MAR Notice No. 11-51
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maximum ratio is three to one. The change allows for the higher
ratio for the smaller facilities, but to insure the safety of
the infantsg, it also requires that group or family day care
homes registered under the four to one ratio serve only infants.
Further, the maximum number of children allowed in family day
care homes under the higher ratio is four. In group day care
homes the maximum number of children allowed for infant-care-
only is eight, and any group day care home providing care to
more than four infants must have two staff members present when
such care is provided. Children of the provider under the age
of six are counted in determining the number of children in the
facility. The amendment to provide for these safety precautions
should accompany the ratio change even though day care centers
are not similarly restricted while providing four to one care to
infants. Group and family day care homes are not subject %o
many of the health and safety requirements imposed on day care
centers which provide additional safeguards for infants.

The amendments in this rule-making are reacsonably necessary to
prescribe minimum standards for the number of children served in
the proposed infant-care only facilities. The amendments are
also reasonably necessary t¢ expanding day care for infants.

The department also aims to expand funds for providers coming
into the home of the children to provide care, where the care is
provided for more than two children, not counting the children
of the provider over the age of two. Currently, such providers
cannot participate as legally unregistered providers in
department programs which provide payment f2r day care services,
The department’s position has been that it will not subsidize
unregulated care for this number of children, even if the care
is provided in the home of the children. The raticnale for this
limitation is set out in a previcus rule-making. See 1992 MAR,
issue number 7, pages 751, 760. And until recently, the
department’s definition of a day care facility excluded care
provided in the homes of the children. See 1991 MAR, issue
number 16, pages 1534, 1535.

To find middle ground onh the issue, the department propeses to
allow providers caring for the greater number of children in the
home of such children to participate in programs paying day care
benefits if the provider obtains certification as a group or
family day care home. Reguirements under rules for registration
of group and family day care homes which should not apply to
care within the home of the children of a single family are set
out in the amendments to ARM 11.14.607. The language of the
amendments also seeks to ensure that other prohibitions on
payment for care, such as care provided by a member of the
child’s household, or care provided by a parent, regardless of
whether the parent is a member of the household, apply to
payment allowed under this rule-making.

The phrase "not counting the ¢hildren of the provider over the
age of two" is already referred to in ARM 11.14.607, covering

MAR Notice No. 11-51 2-1/28/93
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legally unregistered providers. The phrase as used in ARM
11.14.607 and in this rule-making should not be confused with
the separate requirements in ARM 11.14.102(3) and (5) where
group and family day care homes are defined. Under ARM
11.14.102(2) and (5), the number of children in group and family
day care homes which are counted for the purpose of the defining
the type of facility to be registered include the provider’s
children "who are less than 6 years of age."

The amendments are reasonably necessary to pay benefits for in-
home care where the number of c¢hildren exceed current
limjitations on legally unregistered providers. Without the
amendments the rules fail to explain that registration as a
group or family day care home is available for such providers.

Duties of the department implemented in connection with this
rule-making include: prescribing minimum standards as set out in
Sections 52-2-704(2) (e) and 52-2-731, MCA; payment of day care
for eligible children, Section 52-2-713, MCA; and acceptance and
administration of state and federal funds for day care programs,
Section 52-2-704(3) (c), MCA.

4. Interested persons may submit their data, views or
arguments to the proposed amendment either orally or in writing
at the hearing. Written data, views or arguments may also be
submitted to the Offjice of Legal Affairs, Department of Family
Services, 48 North Last Chance Gulch, P.0. Box 8005, Helena,
Montana 59604, no later than February 25, 1993.

5. The Office of Legal Affairs, Department of Family
Services, has been designated to preside over and conduct the
hearing.

DEPARTMENT OF FAMILY SERVICES

kbt Ul

Hank Hudson, Director

n Melcher, Rule Reviewer

Certified to the Secretary of State, January 15, 1993.

2-1/28/93 MAR Notice No. 11-51
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING ON
of Rules 11.12.101, 11.12.204, ) PROPOSED AMENDMENT OF RULES
11.12.205 and 11.12.215 ) 11.12.101, 11.12.204,
pertaining to maternity homes ) 11.12.205 and 11.12.215
licensed as youth care } PERTAINING TO MATERNITY
facilities. ) HOMES LICENSED AS YOUTH

) CARE FACILITIES

TO: All Interested Persons

1. On February 19, 1993, at 1:30 p.m., a public hearing
will be held in the second-floor conference room of the
Department of Family Services, located at 48 North Last Chance
Gulch, Helena, Montana, to consider the amendment of Rules
11.12.101, 11.12.204, 11.12.205 and 11.12.215 pertaining to
maternity homes licensed as youth care facilities.

2. The rules as proposed to be amended read as follows:

11. =101 OUTH C. C NITION

Subsections (1) (a) through (g) remain the same.

{(h) "Maternity Home" means a YCF which primarity provides
for the care and maintenance of minor girls and adult women
during pregnancy, childbirth, and post-natal periods. A
maternity home must meet the licensing reguirements of a child
care agency regardless of the number of residents served.

Subsections (1) (i) through {2) remain the same.

AUTH: Sec., 41-3-1103, 41-3-1142 and 52-2-111, MCA.

MP; Sec. 41-3-1103, 41-3-1 ang 52-2- MCA.
11.12.204  CHILD CARE AGENCY, EERSONNEL

Subksection (1) through (11)(b) remain the same.
{¢) Maternity home staff, in ggg;;;gg to the above

requirements, must emplo n_ade umber rained
professionals to provide the followlnq services to residents:

(i) decision—making counseling to explore adgption and
parentindg options;

ii fami systems counseling to explo enti oles
and potential issueg; an
iii re-natal and nt trainj ducation.

Subsection (12) remains the same.

AUTH: Sec. 41-3-1103, 41-3= ~2=11 M
P: Sec. 41-3-1103 =3=314 52-2-
2.205 CH c AGEN o AFF o]

Subsections (1) (a) through (d) remain the same.

MAR Notice No. 11-52 2-1/28/93
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(e) Maternity homes must maintain the following minimum
child/staff ratios ( j i i i

(i) from ¥3:00 ap.m. to 810:00 p.m., 1 to #512; and
(ii) from 81Q:00 p.m to #3:00 ap.m. 1 to 285}6.

{iij) epdditional staff must be available for duty within
30 minutes.

c N

3. The department proposes amending these rules for the
protection of pregnant adolescents and pregnant women, many of
whom are being attracted to facilities that do not provide
needed counseling, social services and medical care. The change
to ARM 11.312.101 is reasonably necessary to this objective in
that the youth care facility licensed as a maternity home should
be dedicated exclusively to providing care and maintenance of
minors and adults during pregnancy. Thus, "“primarily" is
deleted. The added language to this rule also provides
increased protection for residents by subjecting maternity homes
to child care agency requirements. These requirements should
apply to maternity homes even though the number of residents may
be less than required generally for application of the child
care agency rules. Requirements of child care agency rules are
needed to implement minimum standards for maternity homes.

The amendment to ARM 11.12.204 serves the goal of the department
to provide for better quality maternity homes by reguiring
services related to maternity issues. The addition of language
altering staff ratios and time lines for changing staff ratios
will require the presence of more staff during the late
afternoon and evening hours. Experience has shown that staff
are more likely to be needed during this period of time. The
new version of this rule also reguires 24 hour availability of
staff within 30 minutes. The existing requirement is for staff
to be available within 30 minutes only during the period of time
from 8:00 p.m. to 7:00 a.m.

The added language to ARM 11.12.215 will insure involvement of

medical professionals throu:ih referral by the home. In summary,
the changes are reasonably necessary to implementing youth care
facility requirements under authority of Section 41-3-1143, MCA,

2-1/28/93 MAR Neotice No. 11-52
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and Section 5-2-111, MCA, to provide adeguate protection to
those served in maternity homes.

4. Interested persons may submit their data, views or
arguments t¢ the proposed amendment either orally or in writing
at the hearing. Written data, views or arguments may also be
submitted to the Office of lLegal Affairs, Department of Family
Services, 48 North Last Chance Gulch, P.0O. Box 8005, Helena,
Montana 59604, no later than February 25, 1993.

5. The Office of Legal Affairs, Department of Family
Services, has been designated to preside over and conduct the
hearing.

DEPARTMENT OF FAMILY SERVICES

Ao ke e

Hank Hudson, Director
’// ’ CQPWCZLéZ$5z¢/L,

ohn Melcher, Rule Reviewer

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the
amendment of Rule 12.3.402
relating to license refunds.

NOTICE.OF PROPOSED
AMENDMENT OF RULE 12.3.402

No Public Hearing
Contemplated

To: All Interested Persons

1. On March 26, 1993, the Department of Fish, Wildlife
and Parks proposes to amend rule 12.3.402 related to license
refunds.

2. The proposed amendment provides as follows:

12.3.402 LICENSE REFUNDS (1) No refund will be issued
for any hunting, fishing, or trapping license sold by the
department except as provided in subsections (a) through -te}
(d) of this rule.

(a) through (b) remain the same.

() Exchange of single licenses for a combination
license. A rasident who has purchased a conservation, bear,
deer, elk, bird, or fishing license may request a refund by
returning the license to the Helena or regional office at the
time of application for a sportsman's license. A nonresident
who has purchased a conservation, bird, beaw, season fishing
or deer combination license may request a refund by returning
such license to the Helena office at the time of application
for a nonresident big game combination license. A nonresident
who has purchased a conservation, bird or season fishing
license may request a refund by returning the license to the
Helena office at the time of application for a nonresident
deer combination license;

(d) Incorrect ljcense, If an applicant is issued an
incorrect license (e.g., a sportsman over 62 years old is
issued a regular conservation license and elk license for full
price instead of the half price elk license) through the fault
of the department or a license agent, the license fees will be
refunded;

December 31, refunds for nonresident combination or resident
and nonresident general licenses will not be issued for any
reason.

(£) Time of sale. For the purpose of considering
refunds, any license ordered by mail shall be considered sold
when the department receives a valid application.

(g) aAppeals—te—the—direetorseemmiosionr The director
may authorize exceptions to the refund policy due to
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extenuating circumstances including but not limited to the
following:  declaration of wax or police action: catastrophic

AUTH: Sec. 87-1-301, MCA; IMP, Sec. 87-1-301, MCA

3. Rule 12.3.402 is being amended because of the changes
made in the annual rule for the sale of Nonresident
Combination Licenses by the Montana Fish, Wildlife and Parks
Commission. fThe change in the annual rule reduces a party
from five to two for clients of outfitters. This change could
create many requests for the refund of license fees. Staffing
and funding are not available to process the anticipated
reguests.

Our c¢urrent refund policy allows for refunds for any
reason up to October 1. After October 1, refunds are given
for death or medical problems. If this change is implemented,
refunds will be issued only for death, medical problems or
extenuating circumstances.

4. Interested parties may submit their data, views or
arquments concerning the proposed amendment in writing to Jim
Herman, Department of Fish, Wildlife and Parks, 1420 East
Sixth, Helena, Montana 59620 no later than February 25, 1993.

5. If a person who is directly affected by the proposed
amendment wishes to express his or her data, views and
arguments orally or in writing at a public hearing, he or she
must make written request for a hearing and submit this
request along with any written comments he or she has to Jim
Herman, Department of Fish, Wildlife and Parks, 1420 East
Sixth, Helena, Montana 59620. A written request for hearing
must be received no later than February 25, 1993.

6. If the agency receives reguests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the Administrative Code Committee or from an
association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

SH, WILDLIFE P, COMMISSION

Robert N. Lane Patrick J. Gréﬁ*m
Rule Reviewer Secretary

Certified to the Secretary of State on Januarv 11 , 1993.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption of } NOTICE OF PUBLIC HEARING
proposed rules I through XVII, ) ON PROPOSED ADOPTION OF
relating to medical services for ) NEW RULES I THROUGH XVII
workers’ compensation, and the ) AND REPEAL OF EXISTING
repeal of Rules 24.29.1403, ) RULES

Selection of Physician; 24.29.1405,)

Physiciang’ Reports; 24.29.1420, )

Relative Value Fee Schedule; and )

24.29.2001, Treatment and Reporting)

TO: All Interested Persohs.

1. On February 18, 1993, at 10:00 a.m., a public hearing
will be held in the auditorium of the Scott Hart Building, 303
North Roberts, Helena, Montana, to consider the adoption of new
rules I through XVII, and the repeal of rules 24.29.1403,
24.29.1405, 24.29.1420, and 24.29.2001.

2. The proposed new rules provide as follows:

(1) The purpose in developing utilization
rules is to address the rising cost of medical services in
workers’ compensation. Health care programs outside the
workers’ compensation arena such as the federal Medicare and
Medicaid programs, as well as private health insurers, have had
medical cost containment measures in place for some time. While
reimbursement for medical services will continue to be based on
fee service, the need for cost containment measures similar to
those implemented in the non-workers’ compensation area has been
recognized.

(AUTH: Sec. 39-71-203, MCA; 1IMP: Sec. 39=71-704, MCA.)

RULE _II DEFINITIONS As used in this subchapter, the
following definitions apply:

(1) "Documentation" means written information that is
complete, clear, and legible, which describes the service
provided and substantiates the charge for the service.

(2) "Improvement status®" means written information that is
complete, clear, and legible, which identifies objective
evidence of the claimant’s medical status,

(3) "Medical equipment and supplies" means durable medical
appliances or devices used in the treatment or management of a
condition or complaint, along with associated non-durable
materials required for use in conjunction with the device or
appliance.

(4) "Prior authorization" meansg that the provider receives
(either verbally or in writing) authorization from the insurer
to perform a specific procedure, prior to performing that
specific procedure.

2-1/28/93 MAR Notice No. 24-29-38



-108-

(5) "“Physician® means those persons identified by section
33-22~111, MCA, practicing within the scope of the providers’
license.

(6) "Treating physician" means the physician selected in
accordance with RULE III.

(7) "Treatment plan" means a written outline of how the
provider intends to treat a specific condition or complaint.
The treatment plan must include a diagnosis of the condition,
the specific type(s) of treatment, procedure, or modalities that
will be employed, & timetable for the implementation and
duration of the treatment, and the goal(s) or expected outcome
of the treatment. Treatment, as used in this definition, may
consist of diagnostic procedures that are reasonably necessary
to refine or confirm a diagnosis. The treating physician may
indicate that treatment is to be performed by a provider in a
different field or specimlty, and defer to the professional
judgment of that provider in the selection of the most
appropriate method of treatment; however, the treating physician
must identify the scope of the referral in the treatment plan
and provide guidance to the provider concerning the nature of
the injury or occupational disease.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

(1) Although section
33-22-111, MCA, provides freedom of choic¢e in selection of a
physician, workers’ compensation and occupational disease case
law also recognizes that a worker must select a single physician
who is responsible for the overall medical management of the
workers’ condition. That physician is known as the treating
vhysician.

(2) The worker has a duty to select a treating physician.
Initial treatment in an emergency room or urgent care facility
is not selection of a treating physician. The selection of a
treating physician must be made as soon as practicable. A
worker may hot avoid selection of a treating physician by
repeatedly seeking care in an emergency room or urgent care
facility. The worker should select a treating physician with
due congideration for the type of injury or occupational disease
suffered, as well as practical considerations such as the
proximity and the availability of the physician to the worker.

(3) Only the treating physician may refer an injured
worker to another health care provider. Except in an emergency,
the treating physician must obtain prior authorization before
making a referral. The treating physician remains responsible
for the overall medical management of the injured worker,
despite the referral. If the treating physician transfers that
responsibility to another physician, the physician loses the
status of being the worker’s "treating physician" and will not
be able to make referrals. Prior authorization is reguired for
change of treating physician.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

RUL v 0 N (1) TIf the provider
is seeing the claimant for the first time (related to the claim)
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other than on referral, the provider must furnish to the insurer
the initial report and initial treatment bill for their
specialty area on the appropriate ERD form within 2 business
days of the visit.

(2) By not later than the second visit, the provider must
prepare a treatment plan and promptly furnish a copy to the
insurer. changes in the treatment plan must be noted and a copy
of the amended treatment plan must be promptly furnished to the
insurer.

(3), To be eligible for payment for the second and any
subsequent vigsits, the provider must furnish:

(a) documentation;

(b} improvement status; and

(c) office notes with the bill every thirty days.

(4) (a) Certain treatment plans may require services be
obtained from a vendor that is outside the tradition of being a
professional health care provider. Under that circumstance,
treating physician has the obligation to include the need for
the service in the treatment plan and furnish improvement status
as appropriate, The vendor, however, is responsible for
furnishing documentation.

(b) The following are axamples of services that are
contemplated as falling within the meaning of this subpart:

(i) health club membership; and

(ii) home health care sgervices.

{5) Documentation }s considered to be a service to the
injured worker and no charge is allowed for the documentatjon
required by this rule.

(6) The physician should report immediately to the insurer
the date total disability ends or the date the injured worker is
released to return to work.

(AUTH: Sec. 39-~71-203, MCA; IMP: Sec. 39~71-704, MCA.)

RULE V __IMPROVEMENT STATUS (1) Improvement status must
identify objective evidence of the claimant’s medical status,
and note the effect of the medical services (positive, neutral,
or negative), with respect to the goals of the treatment plan.

(2) If there are any changes in the treatment plan, that

faft must be noted and described. E
(AUTH: Sec. 39-71-203, MCA; 1IMP: Sec. 39-71-704, MCA.)
RULE VI PRIOR AUTHORIZATION (1) When prior authorization

is required, the provider must reguest the authorization a
reasonable amount of time in advance of the time the procedure
is scheduled to be performed. The reguest must contain enough
information to allow the insurer to make an informed decision
regarding authorization. The insurer may not unreasonably
withhold its authorization. An insurers’ denial should contain
an explanation of the reasons for its denial. Reasonableness
will be judged in light of the circumstances surrounding the
procedure and the claim.

(2) If a provider makes a written request for prior
authorization at least 14 days prior to the date the service is
scheduled to be performed, authorization is presumed to be given
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by the insurer if there is no written denial sent by the insurer
to the provider before the date the procedure is to be done. If
the written denial is made within three days of the date the
procedure is to be performed, the insurer must also notify the
provider of the denial by telephone or facsimile ("fax").

(3) If a provider makes a verbal request for prior
authorization, the burden of proof for showing that
authorization was granted by the insurer rests with the
provider. The provider should promptly send to the insurer a
written confirmation of any verbhal authorization made by the
insurer. Such written confirmation should refer not only to the
name of the claimant, the claim number, and the procedure
authorized, but also the name of the person giving the
authorization and the date the authorization was given.

(4) Prior authorization is reguired when:

{(a) the provider is not the treating physician; or

(b) there ig a request for change of treating physician;
or

(c) the claimant has not been treated for the injury (or
occupational disease) within the past six months; or

(d) the claimant has been identified as having reached
maximum medical improvement; or

(e) any of the following is proposed:

(i) non-emergency surgery;

(ii) an MRI or CT, if the same body part has been imaged
within the last 12 months;

(iii) psychological counselling, other than provided by the
treating physician;

(iv) membership in a health club;

(v) any pain clinic program;

(vi) pain medication prescribed for a period of six months
or longer;

(vii) medical equipment and supplies if over $300.00;

(viii) a change of therapist for treatment of the same
injury;

(ix) any rehabilitation program; or

(x) for any other procedure that by rule specifically
requires prior authorization.

(5) For any service identified in subsection (4)(e),
additional authorization is required if the duration or extent
of the service is later modified because of a change in the
treatment plan.

(6) Prior authorization is not required for emergency
procedures.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

RULE VII SECOND QPINIQNS (1) The insurer may request a
second opinion from a qualified provider as to whether the
following services or procedures are reasonable, necessary, or
well-advised:

(a) pain clinics;

(b) non-emergency surgery; or

(c) psychological counselling.
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{2) Nothing in this rule effects the right of an insurer
to obtain an independent medical examination as provided by the
workars’ compensation and occupational disease acts.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 19-71-704, MCA.)

RULE VIII_ MEDICAL EQUIPMENT AND SUPPLIES

(1) Reimbursement for physician supplied iteme is limited
to the lesser of $30.00 or thirty percent (30%) above the cost
of the item, except prescription medicines are limited to
charges allowed under section 39-71-727, MCA. An invoice
documenting the cost of the equipment or supply must accompany
the billing.

(AUTH: Sec. 39~71-203, MCA; IMP: Sec. 39~71-704, MCA.)

RULE _IX DISALLOWED PROCEDUREE (1) Only reamcnable and
necessary medical expenses are payable. Procedures that are not
generally accepted by the medical community may be determined
not to be "reasonable” or "necsessary". Providers are encouraged
to seek prior approval from the insurer for experimental or
controversial procedures.

(2) Thermography is not payable pursuant to this rulae.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec., 39-71-704, MCA.)

RULE X USE OF FEE SCHEDULES (1) The department’s annual
schedule of fees for medical non-hospital services is known as
the Montana Workers’ Compensation Medical Fee Schedule and is
effective January 1, of each year. Effective April 1, 1993, the
fee schedule in this rule is hereby adopted. The annual feae
schedule is comprised of the following:

(a) The relative value scalas given in the most current
edition of the Relative Values for Physicians (RVP), published
by Systemetrics/McGraw-Hill to be used by doctors of medicine,
doctors of podiatry, doctors of osteopathy, and doctors of
chiropractic, for the following specialty areas:

(i) surgery;

(ii) anesthesia;

(iii) radiology;

(iv) pathology;

(v} mnedicine; and

(vi) chiropractic, except chiropractic evaluations.

(b) The relative unit values provided by the department in
separate fee schedules developed for medical non-hospital
services provided by the following health care providers:

(i) acupuncture;

(ii) dental;

(iii) occupational therapy:;

(iv) physical therapy; and

(v) chiropractic, evaluations only.

() Relative values have not been developed for nurse
specialists, physicians assistants-certified, optometrists,
psychologists, licensed social workers, or licensed professional
counselors. These providers must charge reasonable fees for
medical services.
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{d) The conversion factors as established by the
department.

(2) Copies of Relative Values for Physicians are available
trom the publisher. Ordering information may be obtained from
the department.

(3) Relative Values for Physicians uses procedure codes
listed in the copyrighted publication known as Current Procedure
Terminology, or CPT, published by the American Medical
Association. The edition in effect at the time the medical
service is furnished shall be used to determine the proper
procedure code, unless a sgpecial code or description is provided
by rule.

(4) Interim unit values given in Relative Values for
Physicians (designated by a box and the letter "I") are included
in the fee schedule and are used to calculate maximum fees
payable.

(5) Unit values given in the Relative Values for
Physicians section titled "HCPCS Codes™ are not included in the
fee schedule; services listed in this section are considered to
have unit values of "RNE" (relativity not established) for
purpoases of maximum fee calculation.

(6) All instructions, definitions, guidelines, and other
explanations given in the most current edition including updates
of the RVP, affecting the determination of individual fees,
except as specifically revised or deleted by the department
apply.

(7) Revisions to the conversion factors contained in the
Medical Fee Schedule become effective January 1. An insurer is
not obligated to pay more than the fee provided by the Medical
Fee Schedule for a service. The conversion factor in effect on
the date the service is provided must be used to calculate the
fae.

(8) The maximum fee that an insurer is required to pay for
a particular procedure is computed by the unit value times the
conversion factor. Use the conversion factor approved by the
department for each specialty area. For example, 1if the
conversion factor is $5.00, and a procedure has a unit value of
3.0, the most that the insurer is required to pay the provider
for that procedure is $15,00.

(9) Where a procedure is not covered by these rules, the
insurer must pay a reasonable fee, not to exceed the usual and
customary fee charged by the provider to non-workers’
compensation patients.

(10) Where a unit value is listed as "BR", it means that
the fee is calculated on a "by report®™ basis. The fee charged
is to be reasonable, and may not exceed the usual and customary
fee charged by the provider to non-workers’ compensation
patients.

(11) It is the responsibility of the provider to use the
proper procedure code(s) aon any bills submitted for payment.
The failure of a provider to do so, however, does not relieve
the insurer’s obligation to pay the bill, but it may Jjustify
delays in payment.

(AUTH: Sec. 39-71-203, MCA; 1IMP: Sec. 39-71-704, MCA.)
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RULE XX CONVERSION FACTORS - METHODOLOGY (1) Conversion
tactors shall be established annually by the department
beginning January 1, 1994, by increaging the conversion factors
from the preceding year by the percentage increase in the
state’s average weekly wage.

(2) Beginning in 1994 the special procedure codes and
descriptions may be updated by the department as neceasary to
maintain the most current procedural terminology. Updates may
include the addition or deletion of individual procedures or the
revision of individual procedure codes or descriptions.

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

RULE XII__ACUPUNCTURE FEES (1) Fees for acupuncture are
payable only for the procedure codes listed in subsection (4),
below, according to the unit values 1listed. None of the
procedure codex, descriptions, or unit values in Relative Values
for Physicians apply to acupuncture.

(2) Nothing in this rule is to be construed sc as to
broaden the scope of a provider’s practice. Each provider is to
limit their services to those which can be performed within the
limits and rastrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure.

(3) The conversion factor used depends upon the date the
service wagr rendered:

(a) Effective April 1, 1993, the conversion factor for
acupuncture specialty area services is $3.77.

(4) The following special procedure codes, with the
associated description and unit values, are recognized for
acupuncture specialty area services:

Procedure Unit
Code Description Value
(a) 96300 Acupuncture; initial visit and 8.0
treatment
(b) 96301 each subsequent visit B.O

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

(1) Fees for dental
medical specialty area services are payable only for the
procedure codes listed in subsection (4), below, according to
the unit values listed. None of the procedure codes,
descriptions, or unit values in Relative Values for Physicians
apply to dental services.

(2) Nothing in thig rule is to be construed so as to
broaden the scope of a provider’s practice. Each provider is to
limit their services to those which can be performed within the
limits and raestrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure.
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(3) The schedule and conversion factor used depends upon
the date the service was rendered:

(a) Effective April 1, 1993, the conversion factor for
dental specialty area services, procedure codes D0110 through
D9960, is $7.27.

(4) BEffective April 1, 1993, the following schedule of
procedure codes, with the associated description and unit
values, are recognized for the dental service areas:

Procedure Unit
Code Description value
(a) DO110 Initial oral examinaticn 1.8
D0120 Periodic oral examination 2.0
n0130 Emergency oral examination 2.1
(b} DO210 Intraoral-—complete series 5.2
noz20 Intraoral--periapical . first film 0.9
no23o Intraoral--periapical. each 0.7
additional film
Do272 Bitewings--two films 1.6
noz74 Ritewinns——four films 2.1
(=) N0321 Other temporomandibula> Jaint BR
tilms
no3zo Panoramic £ilm 4.7
nn340 Cephalonetric £ilm 8.2
(4 Doas6o Pulp vitality tests 1.4
no470 Diagnostic casts 4.1
D0471 Diagnostic photographs 2.4
(e) D1110 Prophylaxis--adult 4.1
(£} D2140 Amalgam--one surface, permanant 4.4
D2150 Analgam--two surfaces. permanent 4.5
D2160 Amalgam--three surf., bermanent 9.4
D2161 Amalgam——four or more surf.,perm. 8.2
(g) D2330 Resin--one surface 4.5
D2331 Resin--two surfaces 7.1
D2332 Resin~~three surfaces 8.1
n2335 Resin--four or more surfaces or 10.6
involving incisal angle
(h) D2740 Crown--porcelain/ceranic 45.8
substrate
D2750 Crown~-porcelain fused to high 42.3
noble metal
D2751 Crown--porcelain fusad to LY
predominantly base metal
D2752 Crown--porcelain fused to noble 45.7
metal
D2790 Crown--full cast high noble 41.4
metal
(i) D2s810 Crown--3/4 cast metallic 41.1
(j) D2950 Crown build-up, including any 6.3
pins
D2951 Pin retention--per tooth, in 0.9

addition to restoration
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D2952 Cast post and core in addition 14.8
to ¢rown
D2954 Prefabricated post and core in 8.7
addition to crown
b2970 Temporary (fractured tooth) 5.0
(k) D3220 Therapeutic pulpotomy (excluding 6.7
final restoration)
(1) D330 One canal (excluding final 20.0
restoration
D3320 Two canals (excluding final 26.7
restoration)
D3330 Three canals (excluding final 27.6
restoration)
(m) D3410 Apicoectomy (per tooth)-- first 17.8
root
(n) DS5110 Complete upper 52.9
D5120 Complete lower 67.5
(o) D5211 Upper partial--acrylic base 22.0

{(including any conventional
clasps and rests)
D5213 Upper partial--predominantly 55.8
base cast base with acrylic
saddles (including any
conventional clasps and rests)

(p) D5640 Raplace broken teeth--per tooth 4.7
(q) D58R20 Temporary partial--stayplate 20.6
denture (upper)
(r) D6210 Pontic--cast high noble metal 52.1
D6240 Pontic--porcelain fused to high  38.9
noble metal
D6241 Pontic--porcelain fused to 37.0
predominantly base metal
D6242 Pontic-~porcelain fused to noble 41.1
metal
D6251 Pontic-~resin with predominantly 48.4
base metal
(s) D&750 Crown--porcelain fused to high 38.9
noble metal
b6751 Crown—--porcelain fused to 37.0
predominantly base metal
De752 Crown--porcelain fused to noble 41.1
metal
{(t) D7110 Single tooth 4.7
D7120 Each additional tooth 4.1
(u) D7210 Surgical removal of erupted tooth 9.0
requiring elevation of

muco-periosteal flap and removal
of bone and/or section of tooth

D7250 Surgical removal of residual 7.8
tooth roots (cutting procedure)

(v) D7880 Occlusal orthotic appliance 33.5

(w) D8999 Unspecified orthodontic procedure  BR

(x) D9110 Palliative (emergency) treatment 2.4

of dental pain--minor procedures.
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(y) D9220 General anesthesia 14.5
(z) D9951 Occlusal adjustment--limited 3.8
D99s52 Occlusal adjustment--complete 5.9
D9961 Special reports such as insurance BR

forms, or the review of dental
data to clarify a patient’s
status--more than information
conveyed in the usual reports.
(AUTH: Sec, 39~71-203, MCA; IMP: Sec. 39-71-704, MCA.)

RU XIV PHYS = ICIN (1) Fees for
medicine specialty area services are payable according the
values listed in Relative Values for Physicians.

(2) Nothing in this rule is to be construed so as to
broaden the scope of a provider‘s practice. Each provider is to
limit their services to those which can be performed within the
limits and restrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure.

(3) The conversion factor used depends upon the date the
service was rendered:

(a) Effective April 1, 21993, the conversion factor for
each medical specialty area services performed by a doctor of
medicine, doctor of osteopathy, doctor of podiatry, and doctor
of chiropractic are as follows:

Specialty Procedure Conversion
Area Ccodes Factor
(i) Medicine 90000 - 99999 $ 3.77
(ii) Surgery 10000 ~ 69999 80.55
(iii) Radiology 70000 ~ 79999
(Professional or Total Component) 15.59
(iv) Pathology 80000 ~ 89999 13.50

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

£ C -= H. SPECIALTY AR

(1) Except as otherwise provided by this rule, fees for
the anesthesia medical specialty area are payable according the
values listed in Relative Values for Physicians. Special unit
value rules 1listed in subsections (4) and (5), below, are
established for anesthesia. Those special unit wvalue rules
supersede the corresponding unit values listed in Relative
Values for Physicians, and apply to all providers. A physician
who furnishes other medical services in addition to anesthesia
must use the fee schedule that applies to the services rendered.

(2) Nothing in this rule is to be construed soc as to
broaden the scope of a provider’s practice. Each provider is to
limit their services to those which can be performed within the
limite and restrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure.
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(3) The conversion factor used depends upon the date the
gervice was rendered:

(a) Effective April 1, 1993, the conversion factor for
anesthesia specialty area services, is $28.97.

(4) Time values for anesthesia specialty area services are
calculated according to the Value Guidelines given at the
beginning of the RVP Surgery/Anesthesia section, except the
extra minutes after multiples of 15 (or 10) may be assigned
fractiong of a whole unit. For example, a total anesthesia time
of 2 hours 20 minutes would have a prorated unit value of 9.3 (9
units for the first 2 hours 15 minutes, and .3 units for the
remaining 5 minutes).

{(5) Fees for the following anesthesia specialty area
services are calculated using basic values only and the addition
of time units is not allowed:

(a) Pulmonary Function Testing, procedure codes 94000
through 94799.

(b) Therapeutic and diagnostic services, including nerve
blocks, which includes the following codes: 20550, 31500,
36400, 36420, 36425, 36488, 36489, 36490, 36491, 36600, 36620,
36625, 36660, 62270, 62273, 62274, 62276, 62277, 62278, 62279,
62280, 62282, 62288, 62289, 64400, 64402, 64405, 64408, 64410,
64412, 64413, 64415, 64417, 64418, 64420, 64421, 66425, 64430,
64435, 64440, 64441, 64445, 64450, 64505, 64508, 64510, 64520,
64530, 64600, 64605, 64610, 64620, 64630, 64640, 64680, 92960,
53503, and any other procedure codes that RVP identifies as "not
appropriate for time units".

(AUTH: Sec. 39-71-203, MCA; 1IMP: Sec. 39-71-704, MCA.)

RULE XVI PHYSICIAN FEES -- CHIROPRACTIC EVALUATIONS

(1) Except as otherwise provided by this rule, fees for
medical specialty area services rendered by chiropractors are
payable according the values listed in Relative Values for
Physicians.

(2) ©Nothing in this rule is to be construed so as to
broaden the scope of a provider’'s practice. Each provider is to
limit their services to those which can be performed within the
limits and restrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure,

(3) The conversion factor used depends upon the date the
service was rendered:

(a) Effective April 1, 1993, the convergion factor for
evaluation services, procedure codes 9201 through €9299, and
other medical services performed by a doctor of chiropractic
within the scope of the practice is $3.77.

(4) The unit value for each procedure listed in subsection
6 includes the value for the associated office visit.

(5) Where the fee for a procedure depends on the time
spent by the provider, the time spent on the completion of
reports is already included within the procedure code unless
otherwise noted.
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(6) The following special procedure codes,

associated description and unit wvalues,

chiropractic evaluations:

Procedure
Code

(a} (C9201

(b) C9202

(¢) €9203

Description

with the

are recognized for

Unit
Value

Brief Consultation and Examination, 5.2

New Patient. This examinaticn
includes a brief history of the
problem only, as well as
inspection of the problem area,
not including oOrthopedic and/or
neurological testing. very
straight forward Chiropractic
decision making involved. This
is usually a self-limited or
minor problem.

Limited Consultation and
Examination New Patient. This
includes an expanded, problem
focused history with
documentation of chief
complaints, and nature of injury.
An expanded, problem focused
examination would include
documentation of at least two of
the following: Inspection, range
of motion, palpatory findings,
appropriate orthopedic tests,
muscle strength, sensory tests,
reflexes, mensuration.
Presenting problems are usually
of low to moderate severity
involving straight forward
Chiropractic decision making.

Intermediate Consultation and

Examination, New Patient. This
includes documentation of a
detailed history of chief
complaints, nature of injury and
past history including pre-
existing conditions. A detailed
examination should include
documentation of at least three
of the following: Inspection,
range of motion, palpatory
findings, appropriate orthopedic
tests, muscle strength, sensory
test, reflexes, mensuration.
Presenting problems are usually
of moderate severity involving

MAR Notice No. 24-29-38
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Chiropractic decision making of
low complexity.

Extended Consultation and Examina-
tion, New Patient. This includes
documentation of a comprehensive
history of <chief complaints,
nature of injury and past
history, including pre-~existing
conditions. A comprehensive
examination should include
documentation of at least four
the following: Inspection, range
of motion, palpatory findings,
appropriate orthopedic tests,
muscle strength, sensory tests,
reflexes, mensuration.
Presenting problems are usually
of moderate to high severity
involving chiropractic decision
making of wmoderate severity.
Procedure includes preparation of
short narrative and findings.

Comprehensive Consultation and
Examination, New Patient. This
includes  documentation cof a
comprehensive history of chief
complaints, nature of injury and
past history, Aincluding pre-
existing conditions.
comprehensive examination should
include documentation of at least

five of the following:
Inspection, range of motion,
palpatory findings, appropriate
orthepedic tests, muscle
strength, senscry tests,
reflexes, mensuration.

Presenting problems are usually
of moderate to high severity
involving Chiropractic decision
making of high complexity.
Procedure includes preparation of
short narrative and findings.

Brief Office Visit for Evaluation

and Management, Established
Patient. May not require the
presence of a physician.

Presenting problems are usually
minimal and typically 5 minutes
or less are spent performing or
supervising these services.

MAR Notice No.
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(i) cC9214
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Limited Office Visit For Evaluation 4.8

and Management, Established
Patient. This includes at least
two of the following three key
components:

(i) A problem focused
history.

(ii) A problem focused
examination, including
documentation of at least two of
the following: Inspection, range
of motion, palpatory findings,
appropriate orthopedic tests,
muscle strength, sensory tests,
reflexes, mensuration.

(iii) Straight forward
chiropractic decision making.
Usually, presenting problems are
self limited or minor.

Intermediate Office Visit For
Evaluation and Management,
Established Patient. This
includes at least two of the
following three key components:

(1) An expanded, problem
focused history.

(ii) An expanded, problem
focused examination, including
documentation of at least three
of the following: Inspection,
range of motion, palpatory
findings, appropriate orthopedic
tests, muscle strength, sensory
tests, reflexes, mensuration.

(iii) Chiropractic decision
making of low complexity.
Usually presenting problems are
of low to moderate severity.

Extended Office Visit For
Evaluation and Management,
Established Patient. This
includes at 1least two of the
following three key components:
(i) A detailed history.
(ii) A detailed examination
including documentation of at
least four of the following:
Inspection, range of wotion,
palpatory findings, appropriate
orthopedic tests, muscle
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strength, sensory tests,
reflexes, mensuration.

(iii) Chiropractic decision
making of moderate complexity.
Usually presenting problems are
of moderate to high severity.
Procedure includes preparation of
short narrative and findings.

(j) €9218 Comprehensive Office Visit For 17.6
Evaluation and Management,
Established Patient. This

includes at least two of the
following three Key components:

(1) A  comprehensive
history.

(ii) A comprehengive
examination, including

documentation of at least five of
the following: Inspection, range
of motion, palpatory findings,
appropriate orthopedic  tests,
muscle strength, sensory tests,
reflexes, mensuration.

(iii) Chiropractic

decision making of high
complexity. Usually, presenting
complaints are of moderate to
high severity. Procedure

includes preparation of short
narrative and findings.
(AUTH: Sec. 39=71-203, MCA; IMP: Sec. 39-71-704, MCA.)

E_XVII ROV R _FEES -- OCCUPATIONAL AND PHYSICAL
THERAPY SPECTIALTY AREA (1) Services rendered by occupational

therapists and physical therapists are payakle only for the
procedure codes listed in subpart (7) of this rule. None of the
procedure codes, descriptions, or unit values in Relative Values
for Physicians apply to occupational therapy and physical
therapy services.

(2) Nothing in this rule is to be construed so as to
broaden the scope of a provider’s practice. Each provider is to
limit their services to those which can be performed within the
limits and restrictions of the provider’s professional
licensure. Providers may only charge for services performed
that are consistent with the scope of their practice and
licensure.

(3) The conversion factor used depends upon the date the
service was rendered:

(a) Effective April 1, 1993, the conversion factor for
occupational therapists and physical therapists is $5.87.

{4) In addition to needing prior authorization for the
initial referral for occupational and ©physical therapy,
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occupational and physical therapists must obtain prior
authorization for any of the following procedures:

(a) 97544, work hardening;

(b) 97546, work conditioning;

(c) 97750, off-site therapy;

(d) 97751, off-site equipment;

(e) 97764, job site visit; or

(f) 97770, physical capacity evaluation.

(5) The unit value for each procedure listed in subpart
(7) includes the value for the associated office visit.

(6) Where the fee for a procedure depends on the time
spent by the provider, the time spent on the completion of
reports is already included within the procedure code unless
otherwise noted.

(7) The following special procedure codes, with the
associated description and unit values, are recognized for
physical medicine services:

Procedure Unit
Code Description Value
(a) 97010 treatment to one area; hot or cold 2.0
packs
97012 traction, mechanical 2.0
97014 electrical stimulation (unattended) 2.0
97016 vasopneumatic devices 2.0
97018 paraffin bath 2.0
(b)) 97020 microwave 2.0
87022 whirlpool 2.0
97024 diathermy 2.0
97026 infrared 2.0
97028 ultraviolet 2.0
(¢) 97039 unlisted modality, equivalent in 2.0
level of service to 97010-97028
(specify)
(d) 97050 treatment to one area involving two 2.4

or more procedures from series
97010-97039

(e) 97110 treatment to one area, each visit; 5.6
therapeutic exercises (teaching
and supervision of exercises
which will improve or enhance

strength, range of motion,
flexibility, and endurance,
including passive, isotonic
[concentric and eccentric],

isometric, relaxation, posture,
and endurance training)
97112 neuromuscular reeducation 5.6

{incorporating the concepts of
motor control and motor learning
to improve movement., balance,
proprioceptive sense, kinesthetic
sense, and perceptual motor
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skills [for example,
neuromuscular treatment
approaches, facilitation
procedures, c¢losed kinetic chain
activities, developmental
approaches, and sensory
integration approaches])

97114 functional activities (teaching of 5.6
skills which will improve or
enhance an individual’s ability
to perform functional activities
[for example, bed mwobility,
transfers, gait, lifting, use of
adaptive devices, joint
protection and cognitive re-
education] which are goal
directed and task specific)

97116 gait training (specific 5.6
instructions in the proper
patterns and components of
walking and/or running; ¢an be
applied along a coentinuum fron
crutch training for very simple
gait deviations to the
application and instruction in
complicated gait techniques for
very complex gait dysfunctions)

97118 electrical stimulation (manual) 5.6

(f) 97120 iontophoresis 5.6

97121 phonophoresis 5.6
97122 traction, manual 5.6
97124 nassage 5.6
97126 contrast baths 5.6
97128 ultrasound 5.6

(g) 97130 soft tissue mobilization 5.6

97132 joint mobilization 5.6

97133 rehabilitation taping 5.6

97134 spray/stretch 5.6

97136 postural drajin 5.6

97139 unlisted procedure, equivalent in 5.6
level of service to 97110-97136
(specify)

(h) 97200 treatment involving two or more 6.8
procedures from group A below,
including at least onhe procedure
also in group B
Group A Group B
97010-97039 97118~97139
97118-97139 97260 (minutes n/a)

97260 (minutes n/a) 97261 (minutes n/a)
97261 (minutes n/a)

(i) 987220 hubbard tank; each visit 7.2
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(j) 97240 individual pool therapy or Hubbard 8.8
tank with therapeutic exercises;
each visit (practitioner-
supervised exercises and
activities performed in a pool to
‘'enhance flexibility,
coordination, strength, and/or
cardiovascular capacity where
buoyancy and/or decreased weight
bearing are indicated)

97241 group pool therapy or Hubbard tank 4.4

with therapeutic exercises, per
person supervised; each visit

(k) 97260 manipulation (cervical, thoracic, 5.6
lumbosacral, sacroiliac, handg,
wrist) (separate procedure); one

area
97261 each additional area 2.6
{1) 97301 treatment involving two or more 9.5
procedures from group A below,
ineluding at least one procedure
also in group B
Group A Group B
97110 97118-9713¢9
97112 97260 (minutes n/a)
97114 97261 (minutes n/a)
97116
(m) 97500 orthotics training (dynamic bracing, 6.6
splinting), vupper extremities;
each visit
(n) 97520 prosthetic training; each visit 6.6
(o) 97530 kinetic activities to increase 7.4

coordination, strength and/or
range of motion, one area (any
two extremities or trunk); each
visit (mechanized/ computerized
therapeutic exercise or activity
to rehabilitate joint/muscle
function using, for example,
isokinetic, isotonic, isoinertial
and/or isometric equipment)

(p) 97540 training in activities of daily 6.6
living (self care skills and/or
daily 1life management skills);
each visit

97544 work hardening; each 1 hour [an 5.5
individualized, therapist-
supervised, work-oriented

treatment process involving the
worker in simuiated or actual
work tasks which are structured
and graded to progressively
increase physical tolerances,
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adaptability, pacing, knowledge
of task performance, body-
machanics, efficiency, endurance,
and preductivity to return-to-
work goals. To be conducted only
when ‘a job has been identified
for the worker to return to and
specific job demands have been
identified through a job
analysis.]) Other services are
billable separately from work
hardening.

97546 work conditioning; each 1 hour 5.5
fan individualized, therapist-
established and -supervised
therapeutic exercise program
which may include aerobic
conditioning, education, limited
work tasks and simulation, and
progressive resistive functional
exercises. ]

(g) 97705 orthotic/prosthetic evaluation--
deleted; to report use evaluation
procedure code applicable to
profession of provider

97708 activities of daily living
evaluation--deleted; to report
use evaluation procedure code
applicable to profession of

provider

(r) 97719 face~to-face conference by BR
therapist with payor
representative(s) to update

status of patient, upon regquest
of payor or payor’s authorized
representative (content must be
documented)
(s) 97720 extremity testing for strength,
dexterity, or stamina--deleted;
to report use evaluation
procedure code applicable to
profession of provider
(t) 97750 physical or occupational therapy 12.0

provided outside usual location
of practice

97751 physical or occupational therapy 12.0
equipment and personnel provided
outside usual location of
practice

97752 muscle testing with torque curves 7.4
during isometric and isckinetic
exercise, mechanized or
computerized evaluations with
printout (includes representation
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(w) 97799
(x) 97800
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in graph form of muscle-~joint
measurements of velocity,
acceleration, power, range of

. motion, endurance, and work)

computerized movement analysis
testing--kinematic and/or kinetic
(includes computerized
measurement and analysis of
functional human movement and the
forces [velocity, acceleration,
displacement, and muscle and
joint reaction) involved in
movement; can include interfacing
or individual measurement of
electromyogram muscle activity
and/or force plate analysis
[three-dimensional analysis of
ground reaction forces during
weight-bearing activities and
movements])

job site visit, each 60 minutes
(includes report)

12.0

physical capacity evaluation, each 14.0

60 minutes, up to 6 hours
(includes report) [Objective,
directly observed measurement of
a worker’s ability to perform a
variety of physical tasks
combined with statements of
abilities by worker and
evaluator. Includes 97772 if
requested along with physical
capacity evaluation by insurer.
Also called "physical tolerance
screening®, “functional capacity
evaluation®, "functional capacity
assessment®, or "work tolerance
screening”. ]

completion of job descriptions or

analysis forms requested Dby
insurer or insurer’s agent

unlisted physical medicine service BR

New patient; routine level of
service (one body part or
localized area in otherwise
generally healthy patient with
few or no pre-existing
conditions; service includes
abbreviated history, clarifying
tests, diagnosis, and 1limited
treatwent plan)

intermediate level of service (one 9.9

or more body parts, areas, or
systems affected in patient with
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sighificant but not complicated
history or lengthy but not
extended condition duration;
sarvice includes intermediate
history, intermediate examination
with up to three clarifying
tesgts, diagnosis, and appropriate
treatment plan)

97802 complex level of service (two or 13.0
more body parts, areas, or
systems affected, complicated
history, extended condition
duration, severe injury, or
complicating or precautionary
circumstances; service includes
extensive history, comprehensive
exanination with four or more
clarifying tests, diagnosis, and
comprehensive treatment plan)

{y) 97810 Established patient; routine level 4.0
of level of service (see 97800)
97811 intermediate level of service (see 6.7
97801)
97812 complex level of service (see 97802) 9.9
(z) 97880 physical medicine supplies and BR
durable medical equipment

(including but not limited to
corsets, heel lifts, Jumbar
rolls, ankle wWraps, taping
supplies, TENS electrodes, knee
immobilizer or other braces,
cervical collars, Thera-Band,
surgical tubing, and prescription
medicines)

(aa) 98950 Non-physician conference with 2.2/
payor representatives to update 15 min.
status of patient

98951 Report associated with 3.4
non-physician conference, required
by payor

(ab) 99085 Completion of job description or 4.2
job analysis forms; initial 30
minutes

99086 each additional 15 minutes 2.1

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.)

3. The proposed new rules address two areas of medical
services; the first are utilization rules that identify and
clarify the obligations of providers, claimants, and insurers
when medical services are required, the second are the fee
schedules upon which provider bills are calculated and paid.
These rules implement the various 1991 amendments (Chapters 558
and 574, L. 1991) to section 39-71-704, MCA.
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The department developed utilization rules as a result of input
from insurers and medical providers at the November 1991 rules
hearing c¢oncerning amending the medical fee schedule.
Implementation of a new fee schedule was delayed until
utilization rules were developed. The utilization rules (Rules
I through IX) provide a framework which all parties can use to
determine what are "reasonable services" that are payable under
section 39-71-704 (a), and help implement the legislative
objectives of Ch. 574 of limiting medical expenses. The
utilization rules specify what documentation is required from a
medical provider in order to receive payment for services., The
documentation also provides a framework by which all the parties
can evaluate the progress of an injured worker and the
effectiveness of the treatment. The rules do not, and can not,
address the medical decisions that go into deciding what is a
proper course of treatment. The rules do, however, specify that
the "treating physician®" is the person that has the ultimate
authority and responsibility for the treatment decisions for an
injured worker.

Rule I states the purpose of the utilization rules. It has no
counterpart in the existing rules.

Rule II is a definition section. It has no counterpart in the
existing rules.

Rule III replaces ARM 24.29.1403, Selection of Physician, which
is to be repealed. It incorporates references to section 33-22-
111, MCA, pertaining to freedom of choice in selection of
physician, and defines who is the "treating physician" and what
responsibilities are associated with that status.

Rule IV replaces ARM 24.29.1405, Physician Reports, and ARM
24.29.2001, Treatment and Reporting, which are to be repealed.
It requires all health care providers, not just physicians, to
furnish documentation related to the services as a prerequisite
to being paid.

Rule V specifies improvement status, which is one of the
elements of the documentation required in Rule IV. It has no
direct counterpart in the existing rules. :

Rule VI provides the reguirements for prior authorization,
alternative ways of obtaining prior authorization, and a list of
circumstances or procedures for which prier authorization for
service is required.

Rule VII provides insurers a right to request second opinions
when certain services are proposed for the worker. It has no
direct counterpart in the existing rules.

Rule VIII relates to payment for items supplied by a physician,

as opposed to other vendors. It has no counterpart in existing
rules.
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Rule IX clarifies that only procedures generally accepted by the
medical community may be considered "reasonable* and “necessary"
requirements of section 39-71-704, MCA. It has no direct
counterpart in the existing rules.

The fee schedule rules (Rules X through XVIIT) implement 1991
amendments (Chapter 558, L. 1991) to section 39-71-704 (2), MCA
by providing for nonhospital fees. The 1991 amendments removed
the requirement that the fee schedule be based on the California
Relative Value Studies. A new system of establishing the
relative values of services is being proposed to replace the
existing california-based fee schedule. The existing fee
schedule has its roots in a 1968 model, and was last updated in
1687. The proposed fee schedule, which is based upon the
McGraw~Hill/Systemtrics Relative Value for Physicians,
identifies additional and newer procedures, and is updated
guarterly by the publisher. To the extent that iv

ici does not adeguately address usage by non-
physician medical providers, the department has proposed
separate fee schedules and values for certain medical specialty
areas.

The fee schedule rules also implement other 1951 amendments
(Chapter 574, L. 1991) to section 39-71-704 (4), MCA, in that
increases in medical costs payable are limited to no more than
the percentage increase in the state’s average weekly wage. As
a part of the revision of the fee schedule, ARM 24.29.1420 is to
be repealed.

4. Rule 24.29.1403, which can be found at page 24-2153 of
the Administrative Rules of Montana [ARM], is proposed to be
repealed because it will be replaced by proposed rule III as
part of a comprehensive revision of the medical service rules.
Rule 24.29.1405, which can be found at page 24-2154 of the ARM,
is proposed to be repealed because it will be replaced by
proposed rule IV as part of a comprehensive revision of the
medical service rules. Rule 24,29.1420, which can be found at
pages 24-2157 through 59 of the ARM, is proposed to be repealed
because it will be replaced by proposed rules X through XVII as
part of a comprehensive revision of the medical service rules.
Rule 24.29.2001, which can be found at page 24-2201 of the ARM,
is proposed to be repealed because 1t will be replaced by
proposed rule IV as part of a comprehensive revision of the
medical services rules. Authority for these rules ig 3%-71-203,
MCA, and they implement 39-71-203 and 39=71-704, MCA.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Mark E. Cadwallader

Legal Services Division
Department of Labor and Industry
P.O. Box 1728

Helena, Montana 59624-1728
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and must be received by no later than 5:00 p.m., February 26,
1993,

6. Joseph Maronick of the Legal Services Division of the
department has been designated to preside over and conduct the
hearing.

David A. Scott Laurie A. Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 15, 1963
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF PUBLIC HEARING ON THE
of ARM 42.22.101, 42.22,105, ) PROPOSED AMENDMENT of 42.22.}01
42.22,106, 42,22.121, 42.22. ) 42.22.105, 42.22.106, 42.22.121
122 and ADOPTION of New Rule I) 42.22.122 and ADOPTION of New
relating to Centrally Assessed) Rule I relating to Centrally
Companies ) Assessed Companies

TO: All Interested Persons:

1. On February 23, 1993, at 9:00 a.m,, a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendment of ARM
42.22.101, 42.22.105, 42.22.106, 42.22.121, 42.,22.12z2, and
adoption of rule I relating to centrally assessed companies.

2. The proposed rule 1 does not replace or madify any
section currently found in the Administrative Rules of Montana.

3. The rule as proposed to ba adopted provides as follows:

RULE I TAX ON RAILROAD CAR COMPANIES (1) The department
shall compute the taxes due on rallroad car companies accoiding
to 15-23-201, MCA, using the average levy determined under 15-
24-103, MCA.

AUTH: 15-23-108, MCA; IMp: 15-23-201 and 15-24-103, MCA.

4. The rules as proposed to be amended provide as foliows:

42,22.101 DEFINITIONS (1) through {16) remain the same,

(17) "Rolling stock™ includes but is not ilimit=d te all
locomotives, passenger cars, dining cars, express cars, mail
cars, baggage cars, grain cars, box cars, cattle cars, coal
cars, flat cars, wrecking cars, special purpose cars, track
repair and construction cars, and all other cars used by &
railroad or railroad car companv.

(18) and (19) remain the same.

AUTH: 15~23-108 MCA; IMP: Title 15, chapter 23, part 1 and
15-23-211 MCA.

42.22.102 CENTRALLY ASSESSED PROPERTY (1) The department
of revenue shall centrally assess the interstate and intercounty
continuous properties of the following types of companies:
railroad, railroad car, microwave, telephone, telegraph, gas,
electric, ditch, canal, flume, natural gas pipeline, o0il
pipeline, and airline.

(2) remains the same.

AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 1 and
15-23-211 MCA.

42.22.105 REPORTING REQUIREMENTS (1) Each year all
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centrally assessed companies shall submit to the department of
revenue a report of operations for the preceding year.
Railroads, railroad car companies, and pipelines shall submit
the report by April 15 and all others by March 31, on forms
supplied by the department.

(2) and (3) remain the same,

AUTH: 15-23-108 MCA; IMP: 15-23-103, 15-23-201, 15-23-212,
15-23-301, 15-23-402, 15-23-502, 15-23-602, and 15~23-701 MCA.

42.22.106 ADDITIONAL REPORTING REQUIREMENTS FOR CENTRALLY
ASSESSED RATILROADS (1) Each year all centrally assessed
railroads shall submit by April 15 (except that information
required under ARM 42.22.103(2)) a report of operations for the
preceding year containing in addition to that information
required by ARM 42.22.105 the following information and items:

(a) through (d) remain the same.

{e) Total miles traveled by each type of car for each
rajlroad car company operating on track owned or used by the
rallroad in the state of Montana, and any additional information
that may be required by the department for the valuation and
aliocation of the railroad car companies.

(2) and (3) remain the same.

AUTH: 15-23-108 MCA; IMP: 15-23-201 MCA.

42.22.121 ALLOCATION PROCEDURE (1) and (2) remain the
same.

{(3) For the purpose of allocating the unit value,
guantity, use, and productivity ratios may be applied.
Following are examples of possible ratios the department may
apply to allocate unit value to Montana. The following examples
shall not be construed to prohibit the use of other factors in
the allocation process:

(a) for airlines:

(i) Western States Association of Tax Administrators
formula which separates mobile and terminal property for the
purpose of allocation;

(ii) originating and terminating tons;

(iii) equated ground hours;

(iv) equated flight hours;

(v) revenue ton miles;

(vi) arrivals and departures;
{b) for electric:

(i) cost;

(ii) revenue;

(iii) wire miles;

(iv) pole line miles;
{c) for gas:

(i) cost;

(ii) revenue;

{(iii) pipe miles;

(iv) mef miles;

(d) for pipelines:
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{i) cost, trended cost, depreciated cost;
{ii) mef miles;

(1ii) pipe miles;

(iv) barrel miles;

(e) for railroads;

(1) track mileage;

(1i) train miles;

(iii) revenue traffic units;

(iv) revenue;

(v) car and locomotive miles;

(vi) cost;

{vii) originating and termination tonnage;

(£) for telephone:
(i) cost;

(i1) revenue;

(iii) telephone;

(g) for telegraph:
(i) cast;

(ii) revenue;

{h) for microwave:
(i) cost;

(1i) revenue,

{4) For allocation of railroad car company property for
each company, the department, as an alternative to the alloca-
tion formula provided in 15-23-213(2), MCA, will use the Two
Eollowing factors. giving equal consideration to botn:

(a] car miles 1n Montana to total car miies 1n system; and
'b) equivalent car count in Montana to toral cars in
systedf’ﬂfqujvalpnt car count is computed as follows:

(i) foY railroad cars uséed exclusively rfor unit coai and
intermodal frains, the equivalent car count is the total annual
Montand car miies divided by the product of 500 miles/day x 365
daysz/vear:

'i_J for all other railroad cars, the equ1va1ent car
is the total afmual Montana car miles divided by the produe
350 miles/day x 365 days/year.

3> (%) Whern computing allocation facrors for airline
companies, the department shall find separate mobile and
terminal factors, These factors will be combined to make a
single allocation factor. The combination will be made
according to the relationship of the mobile and terminal
properties cost.

AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 2, and
15-23-213 MCA. -

42.22.122 APPORTIONMENT PROCEDURE (1) Except for
railroad car companieg, the department shall apportion the
Montana allocated value of centrally assessed companies to the

taxing units.

tHr—throwgh—3> are renumbered (2) through (4)
AUTH: 15-23-108, MCA; IMP: Title 15, chapter 23, part 1 and
15-23-201 MCA.
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5. The Department is proposing the amendments and the new
rule concerning centrally assessed property to incorporate
railroad car line companies which were transferred to ad valorem
taxation from the gross receipts by House Bill 24 of the July
1992 special session of the 52nd Legislature.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620
no later than March 1, 1993.
7. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

CLEO ANDERéOé

Rule Reviewer

Certified to Secretary of State January 15, 1993.

MAR Notice No. 42-2-536 2-1/28/93



-135-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.10.406
pertaining to AFDC resources

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.10.406 PERTAINING
TO AFDC RESOURCES

o

TO: All Interested Persons

1. On February 22, 1993, at 10:00 a.m., & public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to comsider the
proposed - amendment of rule 46.10.406 pertaining to AFDC
resources.

2. The rule as propased to be amended provides as
follows:

46.10.406 PROPERTY RESOURCES Subsection (1) remains the
same.

{(a) “Brepexey-rRasources” means real or personal, tangible
or intangible asgzets owned—by which members of the assistance -
unit own ox jin which they have a legal interest.

(b) “Home"™ means the assistance unit‘’s p=ineipie ysual
residence.

Subsection (1) (c) remains the same.

(d) "Market value"™ means the prevailing price that
property would brings—whem jif sold em—a—eiven—market

{e} "Currently avajlable prepesty rasources“ means assets
which any member of the asgsistance unit has a legal right and
reagennble—-prastieal 9r actual ability to liquidate for cash
maxtet—value.

(2) General rule: In determining eligibility for AFDC,
the department will evaluate preperty resources which are cur-
rently available to an assistance unit requesting or receiving
assistance, and will apply the limitations set ocut in this rule.
Broperey resources in excess of the limitations
established in gubgection (3) @f this rule will disqualify the

assistance unit for AFDC aseistsnee. For recipjents. when the
assistance ynit’s resources exceed the limitation established in

subsection (3) of this rule, the department will sugpend rather
t. t i it’ .

(3) "Genaral property resources limitation": The eguity
value of all currently available preperty resources owned—by
membero of the assistance unit will be counted in the process of
determining eligibility for assistance, unless such

property
resources are specifically excludad hy—ehis-eeee*en Ln_g_gggg_
ti

ineliagible for AFDC.
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(4) "Preperty—rResources exclusions™: The following
preperty regsources are specifically excluded from treatment as
currently avajlable preperty resources:

(a) PrLhe home regardless of valuewv;

{b) 6gne vehicle for—family tranapertation if equity value
does not exceed $1500. Equity in this one vehicle over $1500
and equity in any additional vehicles must be counted as a
currently avallable preperty resourcev;

(¢) Hhousehold goods, clothing and other essential per-
sonal effects, t

home produce for family use and consumption only,
and other similarly essential day-to-day items of limited
valuer;

(d) Besentiat tools and equipment  essential for the
i geli-emplov-
ment of a member of the assistance unjt:

; ; : : .

(£a) ©gne burial space for each #family member of the

and not more than %1,500 designated under a

for burial arrangements for each memberw;

(¢f) Rreal property the family is making a good fajith

effort to sell, but only for six months and only if they agree

to use the proceeds from the sale to repay the department for

any AFDC benefits received. The remainder is considered a
resourcer;

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-211 MCA

3. ARM 46.10.406 currently provides that a household is
ineligible for Aid to Families with Dependent Children (AFDC)
asspistance if it has countable resources in excess of $1,000.
Therefore, the department must terminate the assistance of any
AFDC household whose resources exceed $1,000, even if the
resources will exceed the resource limit only briefly.

Federal regulations governing the AFDC program at 45 CFR
233.34(d) (1) and (2) allow the states the option of suspending
assistance for one month, rather than terminating assistance, in
cases where a household receiving assistance becomes ineligible
due to either income or resources in excess of the income or
regource limits, provided there is reason to believe the
household will be ineligible for only one month.

ARM 46.10.403(3)(b) permits the suspension of a household’s
aggsistance for one month rather than termination 1if the
household’s income exceeds the income standard due to receipt of
an extra payment from a recurring income source, for example, an
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extra weekly paycheck in a month which has five paydays instead
of the usual four. As muthorized by section 233.34(d) (1) and
(2), the department is now electing to expand the poliey to
include suspension when the household is expected to be
ineligible for only one month due to excess resources.

This policy is being adopted in order to simplify processing of
cases in which the household’s ineligibility lasts only one
sonth. When a household’s assistance is terminated due to
excess resources and they then become eligible again the next
month, the household must submit a new application and have an
interviev before assistance can again be received. The county
office will have to re-enter client data, evaluate all factors
of eligibility, and approve benefits. This is a time-conauming
process, and the client may not receive benefits for the month
tollowing termination on a timely basis. The need to process
the client’s case as a new application also creates considerable
work for both the client and the county office.

Oon the other hand, if assistance is suspended rather than
terminated, the case remains in "oppen" status. This msans that
client data remains current and the household continues to
submit a monthly report. The household will receive benefits
for the month following termination on a timely basis without
additional work by the county office or the client. The
household also benefits due to Medicaid coverage continuing
during the month of suspenaion.

The rule is also being amended to exclude resources not
previously excluded in order to conform with federal statutes.
Section 10405 of P.L. 101-239, the Omnibus Budget Reconciliation
Act of 1989, gpecifies that no Agent Orange settlement payments
may be considered a resource in determining eligibility for
certain federally-fundad assistance programs including AFDC.
Similarly, Section 6(h)(2) of the Radiatjon Exposure Compensa-
tion Act, P.L. 101-426, and the Maine Indian Claims Settlement
Act of 1980, P.L. 96~420, require the exclusion of payments made
under those acts.

Other changes are being made to the rule to make it conform more
closely to federal regulations governing the AFDC program.
Subsection (1) (e) of the rule currently defines a resource as
available if the recipient or applicant has a legal right and
practical ability to liguidate it. However, the federal
regulation actually states that if an individual has either the
legal right or the practical ability to liquidate a resource it
must be considered available. Therefore, the word "and" is
being changed to “or" in subsection (1) (e) to state the policy
required by the federal regulation.

Similarly, in subsection (1) (b) of the rule the definition of
home is being changed from "principle® (sic) residence to
"usual® residence to conform to the language of 45 C.F.R. 233,20
(a) (3) (1) (B) (1). In subsection (4)(b), which states the vehicle

2-1/28/93 MAR Notice No. 46-2-722



-138-

exclusion, the words “family transportation® are being deleted
because this limitation does not appear in the federal regula-
tions at 45 C.F.R. 233.20(a) (3) (i) (B)(2). Subsection (4)(f) is
being amended to specify that there must be a funeral agreement
in order to exclude funds designated for burial arrangements, in
ozder to conform to the requirements of 45 C.F.R. 233.20(a)(3)
(1) (B) (4) .

Subsection (4) (h) currently states that any resources which do
not exceed $1000 in equity value which are not otherwise
excluded will be excluded. This is being deleted because it
does not accurately reflect the department’s policy. All
resources which are not specifically excluded are counted even
if their equity value is less than %1000, but a recipient or
applicant may have up to $1000 in countable resources and still
be eligible for AFDC. Subsection (3) is being amended to set
forth the $1000 resocurce limitation which was previously implied
in subsection (4)(h).

Other changes are being made in the wording of the rule for
purposes of style and clarity and Ao not indicate a change in
department policy. The word "property" in the term "property
resources® is being eliminated throughout the rule because it is
redundant. Minor changes are being made in the definition of
fair market value in subsection (1) (d). In subsection (4),
(4) (e) is being combined with (4)(c) and changes are being made
to the wording of (4)(d) for the sake of simplicity and clarity.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT
59604-4210, no later than February 25, 1993.

5. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

Rule Reviewer Director, éoéxa! and Rehabilita-

tion Services

Certified to the Secretary of State January 15 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.25.725
pertaining to income for
general relief assistance

NOTICE OF PUBLIC HERRING ON
THE PROPOSED AMENDMENT OF
RULE 46.25,725 PERTAINING
TO INCOME FOR GENERAL
RELIEF ASSISTANCE

et i N s

To: All Interested Persons

1. on February 22, 1993, at 10:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rule 46.25.725 pertaining to income for
general reljef assistance.

2. The rule as proposed to be amended provides as
follows:
46.25,725 INCOME Subsection (1) remains

the sane.

suésectiéﬁ (1)(5) reméins the same in text but is
renumbered (1) (a).
subsections (2) through (2) (c) remain the same.

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA
IMP: Sac. 53-3-205 MCA

3. Recent Fair Hearing decisions and Board of Appeals
cases have pointed out that the Department exempts certain
portions of student grants and loans from being counted as
income for the GRA program. In order to correct this improper
exemption and follow the letter of the law, the Department
proposes to delete that portion of the income rule which exempts
portions of student grants or loans. Montana statute
53-3-3109(9), MCA specifically states that income means the value
of all property of any nature, earned, unearned, or in-kind,
including benefits, that is reasonably certain to be received or
is actually received during the month by members of a household.
This statute means that all sources of income must be counted.
That would include grants and loans, even student loans. It was
never the intention of the legislature to allow post-secondary
or vocational education expenses to be excluded. Post-secondary
and vocational education are not part of the job search,
training and workfare program.

4. Interested parties may submit their data, views, or
arguments either orally eor in writing at the hearing. Written
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data, views, or arguments may also be submitted te Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Socjial and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604=4210, no later than February 25, 1993.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and

conduct the hearing.
X

L
Rule Reviewer Director, So€ial and Rehabilita-
tion Services

Certified to the Secretary of State January 15 , 1993,
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BEFORE THE BOARD OF PLUMBERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE ¢ AMENDMEMT OF
of a rule pertaining tc fees '} B.44.412 TER SCHEDULE

TO: All Interested Perscns:

1. On November 25, 1992, the Board of Plumbers published
a notice of proposed amendment of the above-stated rule at
page 2462, 1992 Montana Administrative Register, issue number
22.

2. The Board has amended the rule exsstly as proposed.
3, Nc comments or testimony were recejved.

BOARD OF PLUMBERS
ROBERT NAULT, CHAIRMAN

BY: d%ﬁ«( y /4 _Z%{.LAS

ANNIE M. BARTCS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: QVM/ ,//Q m:».:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE BOARD OF RBAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of a rule pertaining to defini- ) 8.57.401, AND THE ADOPTION
tions and the adoption of a new ) OF NEW RULE I (8.57.417)
rule pertaining to ad valorem ) AD VALOREM TAX APPRATSAL
tax appraisal experience ) EXPERIENCE

TO: All Interested Persons:

1. On November 12, 1992, the Board of Real Estate
Appraisers published a notice of public hearing at page 2443,
1992 Montana Administrative Register, issue number 21. The
public hearing was held on December 14, 1952, in the
conference room of the Professional and Occupational Licensing
Bureau, Helena, Montana.

2. The Board has amended B.57.401 exactly as proposed.
The Board has adopted new rule I (8.57.417) as proposed, but
with the following changes:

8 4 \D VAL ] X _APPRA : APER]
through (3) (b) will remain the same as proposed.
(4) Applicants shall also submit an experience log
indicating the type of experience and hours applicable to each

type of experience T F
HOURS, including without limitation, individual property
appraisals, tax appeals, demonstration appraisal reports,
model specifications, and model calibrations.

(5) Applicants shall hold, at a minimum, a—residencint
THE FOLLOWING certification(8) issued by the Montana
department of revenue, or equivalent from another state, as
verified on supervisor's affidavit, or by separate
documentation issued to applicant:

Auth: Sec. 37-54-105, MCA; IMP, Sec. 37-54-105, MCA

3. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

ARM 8.57.401

COMMENT NOQ. 1: One comment was received stating the
proposed definitional change would be discriminatory to people
currently in the process of becoming a certified appraiser,
gince others were licensed with less than 24 months
experience. The original Montana rules were not established
in line with the National Foundation's requirements, and
should remain the same as established.
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RESPONSE: The Foundation language on licensing criteria
intends for a 24 month period to elapse to acguire the
necessary experience hours. The Board's original ruie
language did not reflect this Foundation criteria, but this
rule amendment will correct the oversight, and bring the Board
in line with Foundation regquirements.

_NQ. 2: One comment was received stating if an
applicant can get the required hours within a one calendar
year, or 12 month period, the experience requirement should be
considered to have been met.

RESPONSE: See response to comment No. 1 above.

: Three comments were received in support
of the proposed definitional change, as thz change would bring
Montana in line with federal recommendaticns on two 12 month
periods of time.

RESPONSE: The Board acknowledges receipt of the
comments.

ARM 8.57.417

_NQ, 4; One comment was received gtating (1)
should more clearly define the necessary experience
requirement for ad valorem tax appraisers by addition of the
language: "Experience reguirements necegsary for ad valorem
appraisers to achieve residential licensure and certification
include two years of employment as an appraiser with the
Department of Revenue and Residential Certification from the
Department of Revenue. EBExperience reguirements necessary for
ad valorem appraisers to achieve general certification include
two years of employment as a non-residential appraiser with
the Department of Revenue and a commercial, industrial or
agricultural certification from the Department of Revenue.

RESPONSE: Subsection (1) is only one regquirement for
licensure or certification. Applicantes must fulfill all of
the statute and rule requirements. The proposed change adds
two years of experience plus residential/commercial/industrial
/agricultural certification from the Department of Revenue.
The new rule will simplify and make compliance with the
requirements less difficult. The proposed language change is
unnecessary, as the language in (1) is from the Appraisal
Foundation's criteria for mass appraisals.

; One comment was received stating (2)
parenthetical language with brief explanations of model
specification and model calibration should be maintained in
the rule to avoid confusion with market modeling in
association with computer assisted mass appraisal programs.

RESPONSE: The Board acknowledges receipt of the comment.

N : One comment was received stating (3)
should provide further clarification as to what is included
under real property mass appraisals, by addition of the
following language: ... masg appraisals, "including
residential, commercial, industrial and agricultural real
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estate and/or the productivity classification of agricultural
land."

RESPONSE: The addition is not necessary, as the areas
listed are covered within the rule, and specific language to
this effect is not needed.

COMMENT NO, 7: One comment was received stating (3) (b)
should emphasize the types of ad valorem experience which can
receive experience credit by addition of the following
language: ... similar to those used by "other" appraisers.
"Credit can be awarded for residential, commercial, industrial
and agricultural real estate and/or the productivity
clagsification of agricultural land."

: The present proposed rule language is directly
from the Appraisal Foundation's criteria. The suggested
change is not needed to add to the criteria, and appears to be
adding a production classification.

COMMENT NO, 8: One comment was received stating (3) (b)
in definition of "model"” should not be limited to computer
assgisted. "Model" is a mathematical expression used by the
Department of Revenue even before computer systems were in
use.

: The current proposed rule language is broad
enough to include all definitions of "model,” not necessarily
computer models. The language is from the Appraisal
Foundation's criteria.

NO : One comment was received stating (4)
should clarify and define the time frame for the required
experience log by addition of the following language: ...
each type of experience "necessary to confirm 2,000 experience
hours, including" individual ....

;: The Board concursg with the comment and will
amend the rule as shown above.

COMMENT NO, 10: Three comments were received stating the
new rule appears to be directed only toward residential
appraisal experience, when ad valorem tax appraisers also work
in the areas of commercial, industrial and agricultural
appraisals. Subsection (5) could be amended with the
following language: Applicants "for residential licensing and
certification” shall hold, ... "Applicants for general
licensure and certification shall hold, at a minimum, a
commercial, industrial or agricultural certification by the
Meontana Department of Revenue, or equivalent from another
state, as verified on the supervisor's affidavit, or by
geparate documentation issued to the applicant."

RESPONSE: The Board concurs with the comment and will
amend the rule as shown above.

N : Two comments were received stating ad
valorem tax appraisers must employ the same approaches to
value, market and income analysis, modeling procedures,
approach to statistical review of data, and quality control as
their fee appraisers counterparts. The real difference is in
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volume of appraisals and reporting requirements. The new rule
will allow the Board to have confidence in the process and
procedures used to conform to acceptable methods.

RESPONSE: The Board acknowledges receipt of the
comments.

COMMENT NQ., 12: One comment was received stating the
independent fee appraisers do not support the proposed ad
valorem rule, and feel the original laws and rules are
adequate.

RESPONSE: The Board acknowledges receipt of the comment.

COMMENT NO. 13: Eight comments were received in support
of the ad valorem rule in general.

RESPONSE: The Board acknowledges receipt of the
comments .

BOARD OF REAL ESTATE APPRAISERS
PAT ASAY, CHAIRMAN

oo [ewi e Bodio

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: @/Du A T?q;@

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to uniform ) 8.70.101 INCORPORATION BY
building code )} REFERENCE OF UNIFORM

) BUILDING CODE

TO: All Interested Persong:

1. On November 25, 1992, the Building Codes Bureau
published a notice of proposed amendment of the above-stated
rule at page 2484, 1992 Montana Administrative Register, issue
number 22.

2. The Building Codes Bureau has amended the rule
exactly as proposed.

3. No comments or testimony were received.

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF

By 0//:4) Hy Bk

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: ﬁb‘/-r U :K}wd;-

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 15, 1993,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULE
of Rule 11.7.313 pertaining to ) 11.7.313 PERTAINING TO
determination of daily rates ) DETERMINATION OF DAILY RATES
for youth care facilities ) FOR YOUTH CARE FACILITIES

TO: All Interested Persons.

1. On December 10, 1992, the Department of Family Services
published notice of the proposed amendment of Rule 11.7.313
pertaining to determination of daily rates for youth care
facilities at page 2627, of the 1992 Montana Administrative
Registar, isszue no. 23.

2. The department has amended the rule as proposed with the
following additional language underlined:

34.7-.3313 CLASSIFICATION _MODEL Subsections (1) +through
(3) (e) remain the same.

(fy In Level VI the facility provides the basic living needs
of the wvouth including food, shelter, transportation, amng
clothing. The Montana department of social and hilitation

vs_ligensed providers for the treatment portion of the
qment  for therapeutic youth gqroup homes currentlv

ed ax level VI under thisn subsection. Therefore, no level

ment in subsection (4] of this rule applies to t entic

group homes. Howeve as a equisite t ice e under

the departwment’s licensing rules in Title 11, subchapter ter 1;+
therarsutic  youth group homes mu §§ abide by the ica

taff ratios for all staff including but not lim ;teiﬁgg
anagers and lead slinical staff persons. For the purpose

licensi g xegulram_gts onlv full-time c¢ontracted or employed
proyraw _managers and lead clinical staff persons, or  the
equivalent number of part-time program managers and lead clinical
staff persons, may be counted as "one" program manager or lead
clinical staff person. Full-time program manager or lead clinical
staff person means a_program manager or lead clinical staff person
who normally works for the therapeutic youth group home 40 hours
per week.
Subsections (4) through (6) remain the same.

AUTH: Sec, 41-3-1]03, and 52-2-111 (o]
IMP: __Sec. 41-3-1103, and 52-2-111, MCA

COMMENT : (Mary Ann Akers, Department of Family Services,
Residential Care Specialist) At least one provider has requested
that the department allow it to meet the reguired lead clinical
staff (LCS) child/staff ratio with part-time staff. As a result
of SRS paying the treatment portion of the per diem payment, no
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staffing regquirements for treatment purposes have been proposed in
the changes to ARM 11.7.316. Staffing levels in ARM 11.12.413 do
not specifically address this issue.

The department should clarify treatment requirements in this rule-
making by adding an explanation of what is required for progranm
managers and LCS persons in regard to full versus part-time
contractors or employees. The explanation should clarify that
part-time staff may be used to fulfill the ratio, however, each
one staff member counted to meet the ratio should be a full-time
employee or contractor (1.0 FTE, with FTE standing for full time
equivalent) . If part-time staff are used for these positions,
each part-time staff person should be counted as only a fraction
of the required staff person. For example, intensive level hones
must have one program manager for each four children. If only one
program manager is employed or contracted for to provide treatment
for four children, such program manager should be under contract
or employed full-time (1.0 FTE). Similarly, if part-time program
managers are used, for example, where a facility employs two
program managers for treatment of four children, each should be
contracted or employed half-time (each will be .5 FTE) in order
for the facility to claim fulfillment of the requirement of one
program manager per four children. Other combinations for both
LCS persons and program managers would be acceptable, so long as
sufficient part-time staff are contracted or employed so as to add
up to one FTE for the purpose of calculating the ratio.

The department agrees and has amended the proposal to
make compliance with the staffing requirements as clarified herein
a prerequisite to licensing.

DEPARTMENT OF FAMILY SERVICES

Cxlacéf Vi
Hank Hudson, Director
n Melcher, Rule Reviewer

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE DEPARTMENT OF
FAMMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rules 11.18.125%, pertaining
to community homes for persons
with developmental
disabilities, and 11.19.114
pertaining to community homes
for persons who are severely
disabled.

NOTICE OF AMENDMENT
OF RULES 11.18.125,
PERTAINING TO COMMUNITY
HOMES FOR PERSONS WITH
DEVELOPMENTAL DISABILITIES,
AND 11.19.114 PERTAINING TO
COMMUNITY HOMES FOR PERSONS
WHO ARE SEVERELY DISABLED.

TO: All Interested Persons.

1. On December 10, 1992, the Department of Family Services
published notice of the proposed amendment of Rules 11.18.125,
pertaining to c¢ommunity homes for persons with developmental
disabilities, and 11.19.114 pertaining to community homes for
persons who are severely disahled at page 2630 of the 1992 Montana
Administrative Register, issus no. 23,

2. The department has amended the rules as proposed with the
following language deleted from the amendments as previousiy
published (deleted material interlined):

11,18.125 FIRE, HEALTH AND SATETY CERTIFICATION

(1) Community homes are required by the Montana Department

of Justice to comply with the fire safety requirements and

procedures found in ARM 23.7.110. Thedepartment-—hereby—adopts

aps—iraerperates—ARM 13-+ 3110-by—this—referense— A -aopy—ef-ARM

3 2 Hervieas

PO Bou—8065—Helena;—Montara—S59604+ A community home nust

comply with the certification requirements of ARM 23.7.110 to

obtain licensure, and during licensure, the community home must

remain current on its fire safety certification under ARM 23.7,110.
Subsection (2) remains the same.

AUTH: Sec, 53-20-305, MCA. TMP: Sec. 53-20-307, MCA.

11.19.114 PHYSICALL DISABLE GROUP HOMES FIR SAF
CERTIFICATION (1) Community homes are required by the Montana
Department of Justice to comply with the fire safety requirements
and procedures found in ARM 23.7.110.

Senviees —PrO+—Beu-5005—Helena—Montapa—59604+ A community home
must comply with the certification requirements of ARM 23.7.110 to
obtain licensure, and during licensure, the community home must
remain current on its fire safety certification under ARM
23.7.110.

AUTH: Sec. 52-4-205, MCA. IMP: 3Sec, 52-4-203, MCA.
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3. The department has thoroughly considered all comments
received. Only one comment was received:

COMMENT : Montana law only allows for the adoption and
incorporation of material by reference in situations where it
would be unduly cumbersome, expensive, or otherwise inexpedient to
include the material in the ARM or register. An argument could be
made that publication of ARM 23.7.110 is not unduly cumbersome,
expensive, or otherwise inexpedient.

RESPONSE: The department agrees and has considered setting out
the text of the requirements of ARM 23.7.110 in place of the
adoption and incorporation by reference. However, the department
has re-considered the proposed adoption and incorporation of the
rule and determined that such adoption and incorporation is not
necessary. The requirements of the Department of Justice rule on
fire safety are imposed on community homes regardless of whether
the Department of Family Services adopts and incorporates ARM
23.7.110. Therefore, in this notice, language adopting and
incorporating the rule has been deleted. The remaining amendments
serve to clarify that fire certification is requirement for
licensure in accordance with statute and the rules of the Montana
Department of Justice.

DEPARTMENT OF FAMILY SERVICES

New o Phod s

Hank Hudson, Director

n Melcher, Rule Reviewer

Certified to the Secretary of State, January 15, 1993.
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BEFORE THE DEPARTMENT OF CORRECTIONS AND
HUMAN SERVICES OF THE STATE OF MONTANA

In the matter of the amend-
ments, repeal and adoption

jy NOTICE OF AMENDMENTS of ARM

) 20.3.413 AND 20.3.416, REPEAL
of new rules pertaining to ) OF ARM 20.3.414 AND ADOPTION
the certification system ) OF NEW RULES 1 20.3.417,
for chemical dependency y IT 20.3.418, III 20.3.419,
personnel. } IV 20.3.420, AND V 20.3.421

} {(PERTAINING TO THE CERTIFI-

) CATION SYSTEM FOR CHEMICAL

) DEPENDENCY PERSONNEL.

TC: ALL INTERESTED PERSONS

1. on December 10, 1952, the Department of Corrections
and Human Sesvices published & Sotice of public hearing on the
propose:i !meﬂtn 3f ARM 20.3.413 and 20.3.416, the repeal of
ARM 20. doption of ARM 20.3.417 through 20.3.421 at
page 2&.]
The pul

¢ Montana Administrative Register, Issue No. 23.
"ng was held December 30, 1992, at 9:00 a.m, in

the dow 5 conferance room at the Department of Corrections
and Human Services building, 1539 1lth Avenue, Helena, MT,

2. Mo written comments or testimony were received,

3. The agency has amended ARM 20.3.413 and 20.3.416,

repealed ARM 20.3.414 and adopted new rules ARM 20,.3.417 through
20.3.421 as proposed.

‘leputy Dlrector
Corrections & Human Services

JAMES OBTE
Rule Reviewer

Certified to the Secretary of State January 15, 1993.
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION OF) NOTICE OF ADOPTION OF
NEW RULES AND THE AMENDMENT OF ) AMENDED RULES 36.22.302,
RULES PERTAINING TO THE BONDING ) 36.22.1242, AND

OF OIL AND GAS WELLS, REPORTS, ) 36.22.1308, AND NEW
WELL PLUGGING REQUIREMENTS, AND ) RULES I AND II.

THE REFERRAL OF ADMINISTRATIVE )

MATTERS . )

TO: All Interested Persons:

1. On September 10, 1992, the board published notice at
page 1950 of the Montana Administrative Register, Issue No. 17,
of the proposed adoption of new rules and amended rules.

2. The board held a public hearing on the proposed new
rules and amended rules at 9:00 a.m. on October 8, 1992, at the
Billings Petroleum Club, Sheraton Hotel, corner of 27th Street
and 1lst Avenue North, Billings, Montana. No written or oral
comments were received on Rule I (36.22.309) or Rules 36.22.302
and 36.22.1242, and these rules are adopted as proposed. After
consideration of the comments received on the remaining proposed
new rules and amended rules, the board has adopted those rules
as proposed with the following changes (new material is
underlined, deleted material is interlined):

RULE II (36.22,1240) REPORT OF WELL STATUS CHANGE The -
owner or operator of any oil, gas, service, or injection wvell
must report the change in status of such well from active to
inactive or from producing er to non-producing. Said owners or
operatore must report the return of a well to active or
producing status if such well was idle for six (6) or more
consecutive months. If the owner or operator expects that the
well will be returned to an active or producing status within
six (6) months of the date idled, filing of the report may be
deferred until the end of such six (6) month period, and the
report need not be filed if the well is returned to service
during that period. Such reports are due within thirty (30)
days of the date of status change or within thirty (30) days
after the end of the deferred reporting period, and must be

submitted on Form No. 2. de
date of and reason. for the well s=status change. A _report
describi i Ly = s_must
Wi ive o i i inte d
actjon.

t: The Montana Petroleum Association (MPA) says that the
standard monthly report should suffice. Shell Western E & P,
Inc. (SWEPI) notes that the board previously said it would
accept form 5 "Report of Subsurface Injections® as the filing of
monthly injection well status reports required by ARM
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36.22.1414(5). SWEPI asks that the board accept these reports
on either form 2 or form 5.
:+ The "standard monthly report" referred to by the MPA

is either form 5 “report of subsurface injections,” or form 6
“report of production." Neither form is designed to provide
detailed well status change information. Also, these forms
provide for uniform monthly f£iling dates which may not
correspond with the date a well status change report must be
filed under this proposed rule. Form 2 is best suited for well
status change reporting.

An injection well operator will continue to note the status
of the injection well on form 5, but must also file a form 2
report when required by this proposed rule. The board must
closely monitor well status changes in order to strictly enforce
well plugging and mechanical integrity requirements for
injecticon wells. The report required by this rule will enable
the board to track well status changes on a timely basis. The
recommended amendments are not adopted.
Comment. SWEPI recommends adding a sentence repeating the need
for an operator to report a change in well status.
Regponse: “he board believes the first sentence is adequate.
Comment: 5WEPI suggests the operator provide the date on which
well status changed when a report is filed.
Response: ‘The board agrees and adds the sentence suggested.
The board aizo amends the rule to require additional information
on reasons for changing well status and plans for inactive or
non-producing wells.

omment : SWEPI notes a typographical error in the first
sentence and sugygests a syntax change in the second sentence.
Response: The board amends the rule to correct the

typographical and syntax errors.
: SWEPI asks the board to advise whether a "report of

well status" would be required in the following situation:

Well is idled for five months and three weeks. (Operator

has expected to return the well to producing status within

six months.)

Attempt is made to return the well to production. Well

produces marginally, or only water.

One week later (or six manths from original shut-in date)

well is returned to non-producing status.
Response: The question contains two hypotheticals. The first
concerns a well which produced marginally after workover/repairs
prior to the expiration of the six-month period. No well status
report need be filed in this situation since the well was
returned to production before six months elapsed. ‘The second
hypothetical involves an unsuccessful effort to bring an idled
well back on production. In that case, the well remained in
non-producing status for the entire six months. A well status
report must be filed within thirty days.

.22.1308 PLUGGING AND RESTORATION BOND (1) through (5)

same as proposed.
(6) A well must remain covered by a bond, and such bond
must remain in full force and effect until:
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(a) and (b) same as proposed.

(c) anm-applieatdien potification is made by the opwner or
operator for the release of a-predueirg the well from a bond on
Form No. 21, and such appiieatien notification is approved by
the board.

(7) through (8)(a) same as proposed.

(b) for actual beneficial water uses of iese-than-3188 35
gallons or less per minute, not to exceed ten acre feet per
year, a copy of the notice of completion of groundwater
development (Water Rights Bureau PForm 602) filed with the
Department of Natural Resources and Conservation (DNRC); or

(e} for actual beneficial water uses of more than 300 35
gallons per minute, or jin excess of t cre feet , a
aepy-of-Form 602 a5 -required-in {d--above~-and a copy of the
beneficial water use permit (Water Rights Bureau Form 600)
raeceived from the DNRC; or

(8)(d) same as proposed.

(e) for a domestic gas welly--a---federally --insured
eertificate-depesit-in-the-ameunt-e£-530,000;

(i) [
amount of $5,000 for a single well in the am t 1

(ii) a real property bond in the amount of two times the
amo e ired £ rally insured certifica of OSit.

Jué L.
+9+ (1Q] A domestlc well must be plugged abandoned and
restored in accordance with beard-rulep-within-ninety- egey«days
224244302,
secti i after the well ceases to be
used for domestic purposes.

: MPA says the board should not require increased
bonding when a well is covered by another government agency's
(e.g., Bureau of Land Management, EFA) bond.

Response: The board is aware that some wells, particularly
injection wells, might be covered by more than one agency's
financial assurance requirements, Each agency's financial
assurance requirements are unique and are designed to assure
different regulatory obligations. For instance, the EPA's
financial assurance requirements for an injection well on fee-
owned surface assures proper plugging of the injection well, but
do not assure surface restoration.
Section 82-11-123(5), MCA, states that the board must

require "a reasonable bond with good and sufficient surety

which bond may not be canceled or absolved." The board does
not adopt MPA's suggestion.
Comment: Nance Petroleum Corporation (Nance) says the increased
bond amount will increase operating cost burdens for each well.

2-1/28/93 Montana Administrative Register



-155~

Nance contends that surety companies are reluctant to write new
bonds and do so only at high cost to the operator. FBS
Insurance Company comments that many sureties will not write new
bonds. MPA comments that the board will hear concerns about the
overall increase in the bond amounts. MPA contends that
standard surety companies will not increase or write bonds in
Montana and many will use the rule amendments to get out of the
bond they now underwrite.

Response: The bonding increases and limitations proposed in the
rule are reasonable and necessary, especially in light of the
orphan well crisis and plugging/restoration liability the state
now faces. The bond amounts are certainly reasonable when
compared to bond requirements in neighboring states. Both
Wyoming and North Dakota zrequire $25,000 multiple well bonds.
The previous bond amounts ($5,000 and $10,000) were the lowest
in the nation for those states with appreciable amounts of oil
or gas production. Montana's new bond amounts ($5,000, $10,000,
and $25,000) remain among the lowest in the nation.

In an effort to alleviate the operator's difficulty in
obtaining a bond, :the kecord and legislature have incorporated
several programs designed o provide bonding alternatives.
These altermatives include:

1. an opticn to provide a certificate of deposit rather

than a surety bond (ARM 36.22.1308(5)(b));

2. single well bonds which may be transferred to another

well after the initially drilled or acquired well is

plugged and restored (35.22.1308(1)(a)(i), (ii)), or after

a preoducing well is released from the bond (Section 82-11-

162, ¥CA, and ARM 236,22.1308(6)({c)); and

3. the release of a producing well from a multiple well

bond {Section 82-11-162, MCh, and ARM 36.22.1308(6)(c)).

Under these alternative programs, an operator can drill a
well in Montana with a 35,000 bond. If the well produces, the
operator can have it removed from the bond for $125, and can
drill or acquire another well without increasing the amount of
the bond. If the well does not produce, the opeérator can drill
or acquire another well with that bond as soon as the first well
is plugged and restored. An operator could conceivably drill
and produce an entire discovery field, one well at a time, with
a $5,000 certificate of deposit or surety bond. When finished
drilling, the operator could operate the producing wells in the
field without any bond.

Comment: MPA asks whether the board will regquire a new operator
to obtain a bond for a producing well released from a previous
operator's bond under Section 82-11-162, MCA.

Response: Section 82-11-162, MCA, allows an operator to have a
producing well released from that operator's bond if the
operator is subject to paying any amount of Resource Indemnity
Trust Tax (RIT) for at Jleast two consecutive quarters of
production from the well. Once released from a bond under
Section B82-11-162, MCA, & producing well will remain unbonded
even if it is transferred to a new operator (NOTE: a well
converted to an injection well will require a bond).

Comment : MPA comments that Section 82-11-162, MCA, does not
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appear to© give the board any discretion in whether to release a
producing well from a bond if the operator simply notifies the
board that the well should be released. MPA notes that
subsection (6)(c) of ARM 36.22.1308, as amended, requires the
operator to submit an "application” for release of a producing
wall from a bond, while Section 82-11-162, MCA, only requires
that "notification® be made to the board.

Response: Section 82-11-162, MCA states:

"Upon receipt of notification by the owner on a form

prescribed by the board, payment by the owner of $125, and

proof from the owner that a well completed after June 30,

1989, is producing 0il or gas in commercial quantities and

is subject to the tax under 15-38-104, the board shall

release and absolve the owner of the well from the bond

required under 82-11-123."

Rule 36.22.1308(6)(c) refers to an "application” while the
statute refers to a "notification by the owner on a form
prescribed by the board." Regardless of whether the operator
submits a "notification* or an "application,* the board must
ensure that the statutory requirements are met before a
producing well is released from a bond. The board amends the
rule for continuity of word usage between the statute and rule.
Comments: MPA requests clarification as to whether the board
can require an increased bond under paragraph (7) of the rule if
a producing well was previously released from a bond under
Section 82-11-162, MCA.

t The board may not require a bond for a producing well
once that well is released under Section 82-11-162, MCA, unless
the well is converted to a Class II injection well. The board
may require that a non-producing or inactive well be bonded if
the operator wishes to leave the well unplugged.

: MPA asks why the board refers to the bond as a “"penal
bond"” in the amended rule. MPA also asks whether the word
change will cause some confusjon,

Response: The rule was amended to make it clear that the board
must recover the entire face value of a forfeited bond. The
board does not believe the change will cause any confusion.

Comment: Sande Qil Company requests that subsection (3) of ARM
36.22.1308 be amended to include specific criteria under which
the board might increase the amount of a bond or limit the
number of wells covered by a bond. SWEPI wishes "to know what
the contributing factors will be in determining any potential
limit on wells covered by any multiple well bond." Nance asks
"what criteria would be used . . . to affect the dollar increase
and [limit on] the number of wells in a multiple well bond."

: The possible circumstances under which the board
might consider increasing a bond or limiting the number of wells
under a bond are more numerous than the number of well-operator
combinations present in this state. To list specific criteria
in this rule, or in this comment, for determining bond increases
or well limits would be speculative and space-prohibitive. The
board would only take such action after notice to the operator
and an opportunity for a public hearing. The board would
determine appropriate action on a case-by-case basis considering
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the evidence and testimony presented at the hearing.

Comment: Nance comments that subsection (4) would require all
operators to obtain a new bond for any new well or wells to be
drilled or acquired after the effective date of these rule
amendments .,

: An operator with an existing $5,000 one well bond may
continye to use that bond to drill a well or to acquire an
existing well with a total depth of 3,500 feet or less.
Otherwise, a new bond must be obtained for any new well or wells
drilled or acquired after the effective date of this rule.

omment: Nance asks if an operator may transfer all wells under
its existing bond to¢ a new bond that complies with the
requirements of the amendments to this rule.
Response: Once an operator obtains a bond which complies with
ARM 36.22.1308 as amended, all wells on that operator's
previously existing bond may be transferred to the new bond
(NOTE: only one well may be transferred to a new one well bond).
The operator may chose to keep both the new and old bonds, but
no new wells may be transferred or substituted to the old bond.
comment: SWEPI requests that the board amend subsection (9)
(now subsection (10)) to allow for a domestic well to be
acquired or reacquired by an oil or gas operator as an
alternative to plugging. SWEPI and Nance also request that the
subsection be amended to refer to specific rules for plugging
and abandonment rather than requiring a domestic well to be
plugged within 90 days after cessation of domestic use.
Responge: The rule should be amended to allow the landowner to
return the well to an oil or gas operator if such action is a
reasonable alternative to plugging. The board accepts SWEPI's
proposed amendment. For consistency and fairness, the board
also amends the rule to refer to specific rules for plugging,
abandonment, and surface restoration.
Comment: The board comments that the water use permit criteria
in subsection (8)(b) and (c) are incorrect. The board also
comments that subsection (8) must be amended to allow for
domestic well real property bonds as provided for in Section 82.
11-163, MCA.
Response: The water use permit criteria in subsection (8)(b)
and (¢) are amended to correspond with those used by the DNRC
Water Rights Bureau.

Subsection (8)(e) is amended to allow the use of real
property bonds. Subsection (9) is added to outline criteria for
an acceptable real property bond.

3. The effective date of these new and amended rules is

j;ff?l, 199 i
;
feaf LT Mk n
Donald D. MacIntyre u/ Dee Rickmart, Executive Secretary
Chief Legal Counsel Board of 0il and Gas Conservation

Certified to the Secretary of State, January 13, 1993.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT
of ARM 42.11.211, 42.11.212,

42.12.102, 42.12.103, 42.12.104, 42.12.102, 42.12.103,
42.12.131, 42.12.141, 42.12.207, 42.12.104, 42.12.131,

) NOTICE OF AMENDMENT of

)

)

)
42.12.313, 42.13.401; and NEW )y 42.12.141, 42.12.207,

)

)

)

)

ARM 42.11.211, 42.11.212,

RULES I (42.13.109) and II (42. 42,.12.313, 42,13.401, and

13.110) relating to Liguor NEW RULES I (42.13.109) and
II (42.13.110) relating to
the Liguor Division

TO: All Interested Persons:

1. On November 25, 1992, the Department published notice
of the proposed amendments and adoptions of the above-referenced
liquor rules at page 2492 of the 1992 Montana Administrative
Register, issue no. 22,

2. A Public Hearing was held on December 16, 1992, to
consider the proposed amendments and adoptions. Public comments
were received at the hearing.

3. Oral and. written comments received from Roger
Tippy, Trepresenting the Montana Beer and Wine Wholesalers
Association. Those comments along with the comments of the
department are as follows:

COMMENT: ARM 42,12,313(2) should be modified by adding:
"other than at licensed retail premises or" after (2) In no case
can a wine distributor, a beer wholesaler, a winery/wine
importer or a brewer/beer importer conduct a wine tasting.

RESPONSE: The department has incorporated this
modification into the language of the rule,

COMMENT: ARM 42.13.401(4) should be modified by addition
“or falling to file copies of its agreements of distributorship
pursuant to 16-3-402" after the proposed deleted language.

RESPONSE: The department has incorprotated this
modification into the language of the rule.

COMMENT: NEW RULE I should be modified by addition "or
otherwise sanctioned under 16-6-406, MCA" in subsection (1)
after, "will be suspended or revoked" and in subsection (2)
after, "will be suspended or revoked".

RESPONSE: The department has incorporated this
modification into the language of the rule. The department will
strike the references to beer importer and wine importer in this
rule because these entities do not sell directly to retaillers
and therefore the rule is not applicable to beer and wine
importers.

3. The Department has amended the rules as follows:

42,12.313 WINE OR BEER TASTINGS (1) Wine tastings must
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be conducted by a retail licensee, special permittee or catering
permittee,

{(2) . In no case can a wine distributor, a beer wholesaler,
a winery\wine importer or a brewer\beer importer conduct a wine
tasting OTHER THAN AT LICENSED RETAIL PREMISES OR other than a
domestic winery as allowed under 16-3-411, MCA.

(3) remains the same.

42.13.401 IMPORTATION OF WINE (1) through (3) remain the
same,

(4) Any winery or importer failing to renew OR FAILING TO
FILE COPIES OF ITS AGREEMENTS OF DISTRIBUTORSHIP PURSUANT TO 16—
3-402, MCA, will be subject to cancellation or suspension as
provided in 16-4-107, MCA.

RULE I (42.13.109) SEVEN DAY CREDIT LIMITATION (1) A
Montana brewerkbeer—mporter license, a beer wholesaler license,
a Montana wineryXwime—imperter registration or a table wine
distributor license will be suspended or revoked OR OTHERWISE
SANCTIONED UNDER 16-4-406, MCA, if credible evidence
demonstrates that a brewerkbeer——importer, a winerykwime

, a wholesaler or distributor extended credit to a
retail licensee for more than seven days.

(2) A retailer's license will be suspended or revoked OR
OTHERWISE SANCTIONED UNDER 16-4-406, MCA, if credible evidence
demonstrates that the retailer accepted credit extended by a
brewerkbeer—importer or a beer wholesaler for more than seven
days for the purchase of beer.

(3) through (5) remain the same.

4. ‘herefore, the Department adopts the rules with the
amendments to ARM 42.11.211; 42.11.212; 42.12.102; 42.12.103;
42.12.104; 42.12.131; 42.12.141; 42,12.207;and New Rule 1II
{42.13.110) as originally noticed and ARM 42.12.313; 42.13.401
and New Rule I (42.13.109) with the additional amendments listed
above.

M
CLEO ANDERSON MICK ROBINSO

Rule Reviewer Director of Revenue

Certified to Secretary of State January 15, 1993.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of
of ARM 472.18.105 and 42.18.123) ARM 42.18.105 and 42.18.123
relating to the Montana ) relating to the Montana
Reappraisal Plan ) Reappraisal Plan

TO: All Interested Persons:

1. On November 25, 1992, the Department published notice
of the proposed amendment of ARM 42.18.105 and 42.18.123
relating to the Montana reappraisal plan at page 2490 of the
1992 Montana Administrative Register, issue no. 22.

2. No public comments were received regarding these rules.

3. The Department has adopted the amendments as proposed.

’,7 //7 ) )
(oot (S tdlrscn z R
CLEO ANDERSON ICK ROBI
Rule Reviewer Director of Revenue

Certified to Becretary of State January 15, 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.10.823
pertaining to self-initiated
education or training

NOTICE OF THE AMENDMENT OF
RULE 46.10.823 PERTAINING
TO SELF-INITIATED EDUCATION
OR TRAINING

Nt s s

TO: All Interested Persons

1. On November 12, 1992, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.10.823 pertaining to self-initiated
education or training at page 2460 of the 1993 Montana Adminis-
trative Register, issue number 21.

2. The bepartment has amended rule 46.10.823 as proposed.

3. No written comments or testimony were received.
Rule Reviewer Director, So&ial and Rehabilita-

tion Services

Certified to the Secretary of State January 15 , 1993,
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VOLUME NO. 44 OPINION NO. 46

ADMINISTRATIVE LAW AND PROCEDURE - Statutory authority of
Petroleum Tank Release Compensation Board to promulgate rule for
review and approval of corrective action plan for release from
underground storage tank;

HEALTH AND ENVIRONMENTAL SCIENCES, DEPARTMENT OF - Statutory
authority of Petroleum Tank Release Compensation Board to
promulgate rule for review and approval of corrective action
plan for release from underground storage tank;

WATER AND WATERWAYS - Review of reimbursable expenses in cleanup
of release from underground storage tank;

ADMINISTRATIVE RULES OF MONTANA - Section 16.47.342;

MONTANA CODE ANNOTATED - Title 75, chapter 10, parts 4, 7;
sections 75-11-301 to 75-11-321, 75-11-302, 75-11-307, 75-11-
309, 75-11-313, 75-11-314, 75-11-318;

MONTANA LAWS OF 1989 - Chapter 528;

OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 4
(1991), 44 Op. Att'y Gen. No. 3 (1991), 42 Op. Att'y Gen. No.
1 (1987), 41 Op. Att'y Gen. No. 23 (1985), 40 Op. Att'y Gen. No.
50 (1984).

HELD: 1. The Petroleum Tank Release Compensation Board does not
have statutory authority to modify the technical
methodologies or requirements of corrective action
plans approved by the Department of Health and
Environmental Sciences. The Board's rule, which
purports to grant the Board corrective action plan
review and approval authority, is invalid as it
conflicts with the provisions of section 75-11~-
309(1), MCA.

2. The Board does not have discretion to deny a claim for
reimbursement from the petroleum tank release cleanup
fund for expenses “actually, necessarily, and
reasonably incurred" in preparation or implementation
of a Department-approved corrective action plan,
assuming the reimbursement criteria of section 75-
11-309(2), MCA, are satisfied.

December 31, 1992

Dennis D. Iverson, Director
bepartment of Health

and Environmental Sciences
Cogswell Building
Helena MT 59620-0901

Dear Mr. Iverson:

You have reguested my opinion upon the following guestions:
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1. Does the Petroleum Tank Release Compensation
Board have authority to modify the technical
methodologies or requirements of corrective
action plans approved by the Department of Health
and Environmental Sciences?

2. May the Board refuse to pay & claimant’'s actual,
necessary and reasonable expenses incurred in
performing the Department's approved corrective
action plan?

These questions involve the interpretation of House Bill 603,
enacted in 1989 by the Fifty-first Montana Legislature and
codified at sections 75-11-301 to 321, MCA, and administrative
regulations promulgated under the authority of the bill.

A corrective action plan is a method of physically remediating
a release of petroleum products from a leaking underground
storage tank. In the vernacular of tank owners, reqgulators and
private contractors, a "corrective action plan" is known as a
"work plan" or a "cleanup plan." The phrase is defined by
Montana statute as the "investigation, monitoring, cleanup,
restoration, abatement, removal, and other actions necessary to
respond tc a release." § 75-11-302(5), MCA. A "release" |is
defined as "any spilling, leaking, emitting, discharging,
escaping, leaching, or disposing of petroleum or petroleum
products from a petroleum storage tank into ground water,
surface water, surface solls, or subsurface soils." § 75-11-
302(18), MCA.

In January 1989 federal regulations became effective which
imposed financial responsibility requirements on owners or
operators of underground storage tanks (hereinafter owners).
Insurance coverage of $1 million per occurrence was required and
various mechanisms by which owners could comply with the
financ¢ial responsibility requirements were provided. One such
mechanism was reliance upon a state fund.

House Bill 603 established a regulatory framework through which
the owners in Montana could comply with the new financial
responsibility requirements. A state fund (the petroleum tank
release cleanup fund, hereinafter "fund"”) was created from use
fees collected from distributors of petroleum products. See
§§ 75-11-313, 75-11-314, MCA. The fund was designed to pay for
the costs of corrective action and compensation paid to third
parties for damages caused by releases from storage tanks.
§ 75-11-307(1), MCA. House Bill 603 established a board (the
Petroleum Tank Release Compensation Board, hereinafter Board)
to administer the fund and pay owners for claims submitted for
the eligible costs of corrective action. §§ 75-11-309(2), 75-
11-318, MCA. The law allows the Board to reimburse owners for
50 percent of the first $35,000 of eligible costs and 100
percent of subseguent eligible costs, up to a maximum total
reimbursement of $982,500. § 75-11-307(4)(a), MCA. The
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Department of Health and Environmental Sciences (hereinafter
Department) was given the responsibility for formulating a plan
for corrective action to be undertaken by a tank owner in
response to a release and overseeing the implementation of the
corrective action plan. § 75-11-309(1), MCA.

Your opinion request concerns the proper method by which a tank
owner is compensated under House Bill 603 for costs of
corrective action. The bill sets out jin detail the procedures
for reimbursement of eligible costs. Since these procedures are
germane to your inguiry I will briefly review them. Section 75~
11-309, MCA, establishes the following steps for reimbursement
of corrective action costs:

1. Upon discovery of a release from a tank, the owner notifies
the Department of the release and conducts an "initial
regsponse" to the release, § 75-11-309(1)(a), MCA. An
initial response is dictated by federal and state law and
would include, for example, the removal of remaining
petroleum product from the leaking tank.

2. After notification and injtial response, the owner conducts
an investigation of the release and submits a proposed
corrective action plan, meeting state, tribal and federal
law, to the Department. § 75-11-309(1)(b), MCA.

3. The Department reviews the proposed corrective action plan
and circulates the plan to other affected governmental
agencies, including local government offices and any
affected tribal government, § 75-11-309(1)(c)(i), MCA.

4. The Department approves the corrective action plan
following its review and consideration of comments received
by outside sources. Prior to this approval, the Department
may ask the owner to modify the proposed plan originally
submitted or the Department may prepare its own plan for
compliance by the owner. § 75-11-309(1)(c)(ii), MCA. 1In
any event, the plan approved by the Department after this

process becomes "the approved corrective action plan." Id.
5. The Department notifies the owner and the Board of its
approval of the corrective action plan. § 75-11-309(1)(d),
MCA.
6. The owner implements the approved plan. The Department

oversees implementation of the plan and exercises its
authority pursuant to applicable state and federal law,
including the Montana Hazardous Waste and Underground
Storage Tank Act and the Comprehensive Environmental
Cleanup and Responsibility Act (CECRA), Title 75, chapter
10, parts ¢+ #n¢ 7, respectively. § 75-11-309(1)(e), MCA.

7. The owner documents and submits to the Board all expenses
incurred in preparing and implementing the corrective
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action plan in a manner regquired by the Board. The Board
forwards all such claims to the Department which notifies
the Board of any costs not meeting the requirements set
forth above. § 75-11-309(1)(f}, MCA.

8. The Board reviews the claims received and determines
whether the c¢laims meet the following four criteria: (i)
the claimed expenses are "eligible costs,”" as defined by
sections 75-11-302(8) and 75-11-307, MCA; (i1i) the expenses
were "actually, necessarily, and reasonably incurred" for
the preparation or implementation of a corrective action
plan approved by the Department; (iii) the owner meets
eligibility criterjia established by section 75-11-308, MCA;
and (iv) the owner has complied with all the requirements
of section 75-11-309, MCA, set forth above, and rules
adopted pursuant te this section. Providing the Board
affirmatively determines these four criteria are met, the
Board may Lhen approve the claim and reimburse the owner
from the fund. § 75-11-309(2), MCA.

As this process indicates, it is essential that, in order to be
a reimbursable ccrrective action expense, the expense be
incurred in the implementation of a corrective action plan
approved by the Department.

The clarity of the described reimbursement process was clouded
by an amendment adopted by the Senate Committee on Taxation to
House K11l 603 prior to iis enactment. In relevant part, the
statutory authority of the Board te adopt rules, presently
codified at section 75-11-318(5), MCA, was amended by the
addition of rulemaking authority for “"procedures for the review
and approval of corrective action plans." § 75-11-318(5)(c),
MCA. 1In reliance upon this authority, the Board adopted a rule
in 1990 that reads in full as follows:

16.47.342 REVIEW OF CORRECTIVE ACTION PLAN; WHEN
BOARD APPROVAL REQUIRED (1} The Act authorizes the
department and the board to each review and approve
a corrective action plan. The department’'s authority
appears at section 75-11-309(1)(c)(ii), MCA, with
rulemaking power delegated to establish reguirements
for approval at section 75-11-319(1), MCA. The
board's power to establish procedures for approval is
delegated at section 75-11-318(5)(c), MCA, and is also
reflected in the statement of intent as amended by the
senate taxation committee on March 29, 1989.

(2) The board may review upon its own motion, or the
applicant's request, department decisions on cleanup
or corrective action plans. If the responsible party
does not request the board to review a corrective
action plan, and if all comments submitted by board
staff to the department have been accepted by the
department, then the department-approved plan will be
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presumed as approved by the board without further
formal action by the board. However, this presumptive
approval may be reconsidered by a motion to reconsider
adopted by the board.

(3} Review or reconsideration of a cleanup or
corrective action plan approved by the department,
when set in motion by any of the events described in
the preceding paragraph, will be conducted by the
board at a scheduled meeting, after notice to all
interested parties, including the local governments
concerned. The board may modify a corrective action
plan if the testimony it hears establishes that
another cleanup strateqgy would provide equal or
greater improvemeént of the affected environment at
less cost.

The validity of this rule, which arguably grants the Board
authority to approve and modify corrective action plans
previously approved by the Department pursuant to section 75-
11-309(1){(c)(ii), MCA, is the essence of your opinion request.

In recent years, the Attorney General fregquently has been
requested to determine the validity of administrative rules
promulgated under a legislative delegation of authority. See
44 Op. Att'y Gen. No. 4 (1991), 44 Op. Att'y Gen. No. 3 (1991),
42 Op. Att'y Gen. No. 1 at 1 (1987), 41 Op. Att'y Gen. No. 23
at 79 (1985), 40 Op. Att'y Gen. No. 50 at 203 (1984). Within
these opinions this Office has consistently relied upon section
2-4-305, MCA, and a handful of applicable Montana Supreme Court
decisions which state settled principles of administrative law
in this area. Bick v. State Dept. of Justice, 224 Mont. 455, 730
P.2d 418 (1986); Board of Barbers v. Big Sky Cellege, 192 Mont.
159, 626 P.2d 1269 (1981); McPhail v. Montana Board of
Psychologists, 196 Mont. 514, 730 P.2d 906 (1982); Bell v. Dept.
of Professiona)l and Occupational Licensing, 182 Mont. 21, 594
P.2d 331 (1979).

The precedent of these cases and opinions controls my analysis.
No rule adopted jis valid or effective unless consistent and not
in c¢onflict with the statute and reasonably necessary to
effectuate the purpose of the statute. § 2-4-305(6), MCA.
Administrative rules have been found invalid if they engraft
additional and contradictory requirements on the statute or if
they engraft additional noncontradictory requirements on the
statute which were not envisioned by the Legislature. See,
e.qg., Bick, supra; Board of Barbers, supra; 44 Op. Att'y Gen.
No. 3.

Section 16.47.342, ARM, is invalid for several reasons. First,
the rule engrafts an additional and contradictory reguirement
on section 75~11-309, MCA. 1In the absence of the rule, an owner
must only secure Department approval of a proposed corrective
action plan before implementing the plan and obtaining
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reimbursement for actual, necessary and reasonable expenses
incurred in performing that plan. Pursuant to the rule, owners
are required to additionally obtain Board approval of the
corrective action plan. The additional requirement conflicts
with the statutory provision that an owner, if found otherwise
eligible, may be reimbursed for costs.which were incurred "for
the preparation or implementation of a corrective action plan
approved by the department.” § 75-11-309(2)(a)(il), MCA.
Second, the notion that the Board may amend or review a
Department-approved corrective action plan conflicts with the
express thrust of section 75-11-309(1)(c)(ii), MCA: Once a plan
is approved by the Department, it becomes "the" approved
corrective action plan for purposes ¢of reimbursement. Finally,
Board approval of corrective action plans is not necessary to
effectuate the purposes of House Bill 603, Financial
responsibility for owners of underground storage tanks is
provided under the legislation without the oversight of
Department-selected cleanup methodologies by the Board.

In the Statement of Intent for House Bill 603, the Board is
directed to enact rules that "provide procedures for the review
and approval of corrective action plans" and are necessary for
the administration of the bill, provided "that the rules do not
alter or conflict with the eligibility requirements and
procedures provided in [sections 75-11-301 to 314, MCA, and
sections 75-11-318 to 321, MCA]." 1989 Mont. Laws, ch. 52B.
Thus, while the Statement of Intent reinforces the amendment
language of section 75-11-318(5)(c), MCA, it does so consistent
with the administrative law principles discussed herein.

It has been suggested that the amendment language of section 75-
11-318(5)(c), MCA, was intended to expand the Board's rulemaking
authority such that proposed corrective action plans would
undergo "dual review.” The legislative history of the bill
supports the proposition that those testifying in support of the
amendment intended the language to expand the Board's review
authority. Notwithstanding such expectations, the Legislature
enacted amendment language that simply provided rulemaking
authority for "procedures for the review and approval of
corrective action plans.” § 75-11-318(5)(¢c), MCA (emphasis
supplied). Authority for the adoption of rules governing
procedures is clearly distinct from authority which would grant
the Board a substantive power of dual review and approval. See
Amerada Hess Pipeline v. Alaska Public Utilities Comm'n, 711
P.2d 1170, 1176 (Alaska 1986) (legislative grant of discretion
to agency to adopt "practice and procedure" regulations must be
narrowly construed). A substantive power of dual review, upon
which section 16.47.342, ARM, is premised, is not found within
the rulemaking authority granted by section 75-11-318(5)(c),
MCA. As discussed above, this rule, which purports to establish
dual review in conflict with the statute, is invalid.

Summarizing my response to your first question, the Board does
not have the authority to modify the technical methodologies or
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requirements of corrective action plans approved by the
Department. House Bill 603 granted corrective action plan
review and approval authority solely to the Department. While
the Board was granted rulemaking authority for procedures
governing such review and approval, this authority may only be
exercised consistent with the statutory framework by which the
Department determines and approves c¢leanup methods and
technologies. For example, the Board could adopt rules
formalizing the review procedures currently followed whereby the
Board's staff submits written comments to the Department on
proposed corrective action plans prior to Department approval.
Employing such procedures, the Board's staff may convey
information on alternative technologies to accomplish the
Department's corrective action plan., Section 16.47.342, ARM,
is invalid because it attempts to grant the Board a substantive
review and approval power that conflicts with the statutory
sCheme.

You have also requested my opinion on whether the Board may
refuse to reimburse an owner's actual, necessary, and reasonable
expenses incurred in performing the Department-approved
corrective action plan. The governing statute 1s section 75-
11-309(2), MCA. While this subsection has been paraphrased in
my discussion of your first question, 1t states in full as
follows:

(2) The board shall review each claim received under
subsections (1) (f) and (1l)(g), make the determination
required by this subsection, inform the owner or
operator of its determination, and, as appropriate,
reimburse the owner or operator from the fund. Before
approving a reimbursement., the board shall
affirmatively determine that:

(a) the expenses for which reimbursement is claimed:
(1) are eligible costs; and

(ii) were actually, necessarily, and reasonably
incurred for the preparation or implementation of a
corrective action plan approved by the department or
for payments to a third party for bodily injury or
property damage; and

(b) the owner or operator:

(i} 4is eligible for reimbursement under 75-11-308;
and

‘(ii) has complied with this section and any rules
adopted pursuant to this section.

You have framed your gquestion in a manner which facilitates my
response. Assuming, as I have interpreted your question, that
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a claim has been affirmatively determined by the Board to be
"actually, necesgarily, and reasonably incurred for the
preparation or implementation of a corrective action plan
approved by the department" and the Board affirmatively
determines that the other three reimbursement criteria are
satisfied, the claim reimbursement must be approved for payment
from the fund. The Board has no discretion to deny such a
claim. Section 75-11-307(1), MCA, provides in full:

Reimbursement for expenses caused by a release. (1)
Subjec¢t to the availability of money from the fund
under subsection (5), an owner oI operator who is
eligible under 75-11-308 and complies with 75-11-309
and any rules adopted to implemeént those sections must
be reimbursed by the board from the fund for the
following eligible costs caused by a release from a
petroleum storage tank:

(a) corrective action costs; and

{b) compensation paid to third parties for bodily
injury or property damage. [Emphasis supplied.)

The concern of the Department and the Board is whether the Board
may use the reimbursement review authority within section 75-
11-309(2)(a)(il), MCA (the Board shall affirmatively determine
that the expenses were "actually, necessarily, and reascnably
incurred"), to determine, as a condition of reimbursement, that
a particular cleanup expense was necessary to achieve
remediation of the release. In other words, does the Board have
the discretion to deny a claim because the cleanup could have
been accomplished with a different, less expensive, choice of
technology?

The discretion of the Board is statutorily limited. The Board's
relevant reimbursement review authority is confined to whether
an expense was "actually, necessarily, and reasonably incurred
for the preparation or implementation of a corrective o

plan approved by the department." § 75-11-309(2)(a)(ii), MCA
(emphasis supplied). Significantly, the Board is not granted
authority to review whether an expense was necessary oOr
reascnable for cleanup. The parameters of a cleanup -- that is,
the selection of a choice of technology and method for achieving
the remediation of a release -- are established by the
Department's review and approval of the corrective action plan.
Once a particular cleanup plan is selected, the Board may not
preempt or frustrate the Department's technology determinations
by denying an owner's claims for reimbursement of expenses
incurred in furtherance of the Department plan.

Within the statutory limits discussed above, the Board does have

discretion in reviewing the reasonableness of claims submitted
for reimbursement. For example, an owner's cleanup contractor

2-1/28/93 Montana Administrative Register



-170-

might perform work that arguably furthers the Department-
approved corrective action plan, but was not expressly ordered
by the plan. In these situations, assuming the contractor has
not sought and received an amendment to theé approved corrective
action plan, the Board will exercise discretion in determining
whether the work was "actually, necessarily, and reasonably
incurred” in performing the approved corrective action plan.
Other situations may arise where work is specifically ordered
by a Department-approved corrective action plan, but is
performed or billed in an exorbitant manner. Here again, the
Board will exercise discretion in determining whether the work
was reasonably performed in furtherance of the plan.

In summary, the Board has no discretion to deny a claim for
reimbursement upon consideration of criteria outside the scope
of subsection 309(2), MCA -- for example, the fact that a
cleanup could have been accomplished through a less expensive
method or technology. As previously discussed, the essential
requirement that must be met for a claim reimbursement under the
statute is that the work was performed for the preparation or
implementation of the Department-approved corrective action
plan. Assuming the c¢laim otherwise satisfies section 75-11-
309(2), MCA, work "actually, necessarily, and reasSonably
incurred" in performing the Department cleanup plan must bhe
approved for reimbursement by the Board, regardless of the
Board's opinion of the effectiveness or necessity of the
particular c¢leanup response.

THEREFORE, IT IS MY OPINION:

1. The Petroleum Tank Release Compensation Board does not
have statutory authority to modify the technical
methodologies or requirements of corrective action
plans approved by the Department of Health and
Environmental Sciences. The Board's rule, which
purports to grant the Board corrective action plan
review and approval authority, is invalid as it
conflicts with the provisions of section 75-11-
309(1), MCA.

2. The Board does not have discretion to deny a claim for
reimbursement from the petroleum tank release cleanup
fund for expenses ‘Tactually, necessarily, and
reasonably incurred" in preparation or implementation
of a Department-approved corrective action plan,
assuming the reimbursement criteria of section 75-
11-309(2), MCA, are satisfied.

Sincerely,

M QAuJ

MARC RACICOT
Attorney General
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VOLUME NO. 44 OPINION NO. 47

CITIES AND TOWNS - Authority of municipal government to prohibit
sand and gravel operations in areas zoned as residential;

LAND USE - Authority of municipal government to prohibit sand
and gravel operations in areas zoned as residential;

LOCAL GOVERNMENT - Authority of municipal government to prohibit
sand and gravel operations in areas zoned as residential;
MINES AND MINING - Regulation of sand and gravel operations
through zoning;

MUNICIPAL GOVERNMENT - Authority of municipal government to
prohibit sand and gravel operations in areas zoned as
residential;

NATURAL RESOURCES - Reguiation of sand and gravel operations
through zoning;

PROPERTY, REAL - Regulation of sand and gravel operations in
areas roned as residential;

MONTANA CODE ANNOTATED - Sections 76-1-113, 76-1-113(1), (2),
76-2-209, 82-4-431, B2-4-432;

MONTANZ LAWS OF 1991 - Chapter 408, section 1.

HELD: Consistent with section 76-1-113, MCA, a municipal
zoning authority may prohibit future, as defined in
section 5, chapter 408, 1991 Montana Laws, sand and
gravel operations and operations which mix concrete
and batch asphalt in areas zoned as residential, as
long as the zoning authority is exercised in
accordance with constitutional principles.

December 31, 1992

Jim Nugent

Missoula City Attorney
435 Ryman

Missoula MT 59802-4297

Dear Mr. Nugent:
You have requested my opinion concerning the following issue:

Does section 76-1-113, MCA, allow a municipal zoning
authority to prohibit future sand and gravel
operations and concrete and asphalt batching
operations throughout the local government's
jurisdiction or just in areas zoned as residential?

Section 76-1-113(1), MCA, generally exempts property with
natural resource value from zoning regulations which would
affect the use, development, or recovery of those resources:

(1) Except as provided in subsection (2), nothing in
this chapter may be considered to authorize an
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ordinance, resolution, or rule that would prevent the
complete use, development, or recovery of any mineral,
forest, or agricultural resources by the owner
thereof.

The exception to this general rule is found in section
76-1-113(2), MCA, which specifically addresses sand and gravel
operations and operations which mix concrete or batch asphalt:

(2) The complete use, development, or recovery of a
mineral by an operation that mines sand and gravel and
an operation that mixes concrete or batches asphalt
on a site that is located within a geographic area
zoned as residential are subject to the zoning
regulations adopted under Title 76, chapter 2.

Subsection (2) was recently enacted following passage of House
Bill 952, 1991 Mont. Laws, ch. 408, § 1. Prior to this
amendment, section 76-1-113, MCA, contained only the general
exemption from zoning regulations set forth in subsection (1).
See § 76-1-113, MCA (1989).

House Bill 952 was largely a response to the Montana Supreme
Court's opinion in Misgoula County v. American Asphalt, Inc.,
216 Mont. 423, 701 P.2d 990 (1985). See Minutes, House
Committee on Natural Resources, February 22, 1991, at §;
Minutes, Senate Committee on Local Government, March 19, 1991,
at 17-18. In American Asphalt, the Montana Supreme Court
interpreted section 76-1-113, MCA (1985), to exempt sand and
gravel operations from county zoning regulations. Thus,
Missoula County zoning authorities were unable to restrict the
excavation of sand and gravel from portions of the Clark Fork
River floodplain, despite the fact that the area was zoned for
single-family residential uses. 1Id., 216 Mont. at 426-28, 701
P.2d at 991-92.

The stated purpose¢ of the new legislation was to "provide for
an orderly development of sand and gravel pits in areas already
zoned." See Minutes, Senate Committee on Local Government,
March 19, 1991, Exhibit 17. The new law was to have no effect
upon an area for which a contract was issued prior to April 9,
1991, or for which an application for contract or contract
amendment was filed with the Department of State Lands prior to
February 23, 1991. In addition, any existing sand or gravel
operation could notify the Department of State Lands by January
1, 1992, of its intention to mine adjacent land which was not
then under contract. Id. Several statutes were affected by
these changes and were amended accordingly. See §§ 76-2-209,
82-4-431, 82-4-432, MCA. Your question is whether, in light of
these statutory changes, a municipal zoning authority may, in
the future, prohibit sand and gravel operations and concrete and
asphalt batching operations throughout the local government's
jurisdiction or just in areas zoned as residential.
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If the intent of the Legislature is to be given any effect,
section 76-1-113, MCA, and its related statutes must be
interpreted to mean that a municipal zoning authority, in
addition to other zoning authorities, may regulate the kind of
mining operations described in subsection (2) in areas zoned as
residential. These regulations may include prohibition of such
operations., It is a well-known rule of statutory construction
that the intent of the Legislature controls. State ex rel.
Roberts v. Public Service Commission, 242 Mont. 242, 790 P.2d
489 (1990). A statute must be construed, if possible, s0 as to
give effect to the intent of the Legislature. Thei] v. Taurus
Drilling Ltd., 218 Mont. 201, 710 P.2d 33 (1985).

Subsection (2) of section 76-1-113, MCA, was a direct
legislative response to the rule announced in American Asphailt,
which held that regardless of the nature of an area or the uses
for which it is zoned, sand and gravel operations are not
subject to restrictions imposed by zoning authorities. The
Legislature intended through the enactment of section 76-1-113,
MCA, to reverse that opinion by subjecting future, as defined
in the legislatjon, sand and gravel operations, &s well as
concrete and asphalt batching operations, to zoning regulations
contained in Title 76, chapter 2. The result of the
Legislature's action is that the general exemption from zoning
for property with natural resource value does not apply to such

operations on property zoned as residential. Instead, the
general grant of zoning authority to a municipal zoning
authority in section 76~2-301, MCA, is controlling. That

statute, in conjunction with section 76-2-304, MCA, authorizes
such an authority to regulate and restrict the use of land in
order to promote the health, safety, and general welfare of the
community.

Assuming that the zoning restrictions are reasonably related to
the health, safety, and general welfare of the community, and
are applied consistent with constitutional principles, see
Reinman v, Little Rogk, 237 U.S. 171 (1915); Hadacheck v. Los
Angeles, 239 U.S. 394 (1915); Anderson, American Law of Zoning
3d, vol. III, at 149-52, municipal governments may regulate and
even prohibit future sand and gravel operations and operations
which mix concrete or batch asphalt in residential areas. To
the extent that section 76-1-113, MCA, restricts a
municipality's zoning authority, the amendments to this section
lift such restrictions in areas zoned as resjidential with
respect to the mining of sand and gravel and the operation of
concrete or asphalt batch plants.
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THEREFORE, IT 15 MY OPINION:

Consistent with section 76-1-113, MCA, a municipal zoning
authority may prohibit future, as defined in section 5,
chapter 408, 1991 Montana Laws, sand and gravel operations
and operations which mix concrete and batch asphalt in
areas zoned as residential, as long as the zoning authority
is exercised in accordance with constitutional principles.

Sincerely,

M Dol

MARC RACICOT
Attorney General
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The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing ﬁlas
filed with the Secretary of State, except rules proposed by the
Department of Revenue. FProposals of the Department of Revenue
are reviewad by the Revenue Oversight Committee,

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to regquest that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the wmembers of the Laegislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend & rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
satatements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Adminigtrative PRFules of Montapa (ARM) is a
looseleaf compilation by department of all rules
of atate departments and attached boards
presently ip effect, except rules adopted up to
three monthe previously.

Montana hAdministrative Regigter {MAR) ip a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposaed by agencies,
notices of rules adopted by agencies, and
interpretations of atatutes and rules by the
attorney general (Attorney General’s Opinlons)
and agenciass (Declaratory Rulings) issued since
puplication of the preceding register.

Use of {he Adminivirstive Rules of Montana (ARM):

Kaown 1. Consult BRM topical index.

Subject Update tha zule by checking ths acrcumulative

Matter “uble and the table of conten%y in the last
Hontans Administrative Register issued.

Statute 2. Guv to crosp reference table at end of each

Number and gitle which lists MCA section pumbers and

Department corresponding ARM rule numbers.
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ACCOMULATIVE TABLE

The Adminjistrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which bhave
been designated by the Montana Administrative Procedure Act for
inclusion imn the ARM. The ARM is updated through
September 30, 1992, This table includes those rules adopted
during the pericd September 1, 1992 through December 30, 1992
and any proposed rule action that is pending during the past 6
month period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Adminigtrative Register (MaR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1992,
thig table and the table ¢of contents of this issue of the MAR.

This table indicates the department name, title number, rule
nunbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1992 Montana Administrative Register.

ADM Depar Ti

2.21.619 and other rules - Holidays, p. 351, 1004

2.21.803 and other rule - Sick Leave Fund, p. 353, 1005

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees,
p. 827, 2372

2,21.5007 Reduction in Work Force, p. 715, 2047

(Public Employees’ Retirement Board)

2.43.431 Purchase of Military Service in the Sheriffg’
Retirement System, p. 466, 1132

2.43.612 and other rules - Certifying Annual Benefit Payments
for Distributing Lump Sum Benefit Increases to
Montana Resldent Retlrees, p. 1900, 2721

(State Compensation Mutual Insurance Fund)

I and other rules - Construction Industry Premium
Credit Program - Classifications and Establishment of
Premium Rateg, p. 257, 907

2.55.324 and other rules - Bstablishment of Premium Rates,

p. 1
AGR. i
4.5.109 and other rule - Reporting Procedures - Field

Evaluations - Council Appointments for the Noxious
Waeed Trust Fund, p. 1440, 1861
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STATE AUDITOR, Title 6

I-III Rules Implementing the Second Tier of the Limited
Offering Exemption, p. 354, 1006

I-IVv Prohibiting Unfair Discrimination for Previously
Uninsured Personal Autcmobile Insurance Applicants,
p. 2436

COMMERCE, Department of, Title 8§

(Board of Alternative Health Care)

I Direct Entry Midwife Education Standards, p. 2225,
2722

I Licensing by Exam for Midwives, p. 1282, 2048

8.4.301 and other rules - Fees - Direct Entry Midwifery

Apprenticeship, p. 2106, 2498
(Board of Architects)

8.6.407 Examinations, p. 721, 1468

(Board of Chiropractors)

8§.12.601 and other rules - Applications - Reciprocity -
Reinstatement - Fees, p. 2674

8.12.601 and other rulea - Applications - Examination -

Unprofessional Conduct - Definitions, p. 1542, 2131

(Board of Dentistry)

8.16.601 and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturigt Interns, p. 2229

8.17.501 Fee Schedule, p. 725, 1469

8.17.702 and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry,
Dental Hygiene and Denturitry, p. 2236

8.17.808 and other rule - Prior Referral for Partial Dentures
- Insert Immediate Dentures, p. 723, 1177, 2132

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions - Testing Procedures -
Continuing Educational Requirements - Notification -
Definitions - Forms of Bills of Sale - Contracts and
Purchase Agreements - Inactive Status, p. 1284

(Board of ERorse Racing)

8.22.601 and other rules - General Provisions - Racing
Secretaxy - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakage,
Minus Pools and Commissions, p. 1077, 1605, 1862

(Board of Landscape Arxrchitects)

8.24.409 Fee Schedule, p. 265, 912

(Board of Medical Examiners)

8.28.402 and other rules - Definitions - Applications - Pees
and Renewals - Reactivation of Inactive or Inactive
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8.28.1501

8.28.1505
{Board of
8.34.414

8.34.414
(Board of
I

(Board of
I-ITI

(Board of
8.35.502

8.39.503
{Board of
8.40.401

8.40.404

8.40.404
{Board of
8.44.412

(Board of
8.50.424

(Board of
8.54.402
8.54.904

{(Board of
8.57.401

8.57.406
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Retired Licenses - Verifications - Fees, p. 356,
1607, 2050

and other rules - Definitions - Utilization Plans -
Protocol - Informed Consent - Prohibitions -

Supervision - Praescriptions - Allowable Punctions -
Revocation or Suspension of Approval -
Prescribing/Dispensing Authority - Scope of Practice
- Termination and Transfer - Training of Physician
Assigtants, p. 2677
Fees, p. 1784, 2375

Nursing Eome Administrators)
and other rule - Examinations - Reciprocity Licenses,
P- 2686
and other rules - Examinations - Definitions -
Applications, p. 1503, 2640

Occupational Therapists)
Therapeutic Devices, p. 1, 1008

Optometrizsts)
Surgery - Ahspects of Surgery Prohibited - Anterior
Segment Defined - Optometrist's Role in Post-
Uperative Care, p. 2625

Outfitters)
and other rules - Licensure Qualifications -
Applications - Renewals - Transfer of License,

p. 1292, 2376
Licensure - Outfitter Examination, p. 2688

Pharmacy)
and other rules - Definitions - Patieant Records -
Prospective Drug Review - Patient Counseling, p. 2439
and other rules - Feeo Schedule
- Wholesale Drug Distributors Licemsing, p. 1178,
1754, 2135
and other rules - Fees - Pharmacy Technicians,
p. 267, 831, 1608

Plumbers)
Fee Schedule, p. 2482

Private Security Patrol Officers and Investigators)
and other zrules - Temporary Employment without
Identification - Type of Sidearm - Regulations of
Uniform, p. 178, 1236

Public Accountants)

and other rules - Examinations - Education
Reguirements - Fees, p. 1184, 2136
and other zrules - Reports - Alterpatives and

Exemptions - Reviews and Enforcement, p. 1191, 2138
Real Estate Appraisers)

and other zrule - Definitions - Ad Valorem Tax
Appraisal BExperience, p. 2443

and other rules - Course Requirements - Fees -
Complaint Process - Reclproeity - License and
Certificate Upgrade and Downgrade, p. 1082, 1612,
2060
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(Board of Realty Regulation)

8.56.406A Application for License - Salesperson and Broker,
p. 1545, 2274

(Board of Sanitarians)

8.60.406 and other rules - Employment Responsibilities -
Regigtration Certificates - Renewals and Fees -
Continuing Education - Sanitarian-Io-Training -
Environmental Sanitation, p. 360, 1613

(Board of Speech-Language Pathologiste and Audiologists)

8.62_.402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervigion - Non-
Allowable Functions of Speech Aides - Functions of
Audiclogy hides, p. 1295

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 2484

8.70.101 and other rules - Incorporation by Reference of Codes
and Standards, p. 111, 1133, 1351

{(Financial Division)

I Credit Unioms, p. 1786, 2465

8.80.307 Dollar Muocunts to Which Consumer Loan Rates Are to be
Applied, p. 968, 1353

{Board of Milk Control)

8.86.301 Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Each Month,
p. 1788, 2377

8.86.301 Pricing Rules - Class I Wholesale Prices, p. 1194

(Board of County Printing)

8.91.101 and other rule - Organization of the Board - Official
Publications and L.egal Advertising, p. 184, 1012

{Local Government Assistance Division)

I Adminjstration of the Treasure State Endowment
Program (TSEP), p. 2323, 2723

8.94.4001 and other rules - Implementation of the State Single
Audit Act - Criteria for the Selection of an
Independent Accountant/Auditor - Criteria for
Executing a Contract with an Indepandent Accountant/
Auditor - Audit and Reporting Standards, p. 727, 1354

(Board of Investments)

I-XXI and other rules - Municipal Finance Consolidation Act
- Rules Implementing the INTERCAP Program, p. 1715,
2275

8.97.1410 and other rules - Commercial and Multi-Family Loan
Programs - General Requirementg - Terms and Loan

Limits - Offering Checkliast - Investment Policy,
Criteria and Preferences Interest - Incentive to
Pinancial Institution for Small Business Loan
Participation, p. 2546, 1014, 1470

(Aeronautics Division)

8.106.101 and other rules - Transfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportatiomn, p. 2551
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(Board of Aeronautics)

8.107.101 and other rules - Tranasfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Tranaportation, p. 2551

(Science and Technology Development Board)

I-v Seed Capital Project Loans to Venture Capital
Companies, p. 1791, 2643

(Montana State Lottery)

8.127.101 Organizational Rule - Retaller Commission - Sales
Staff Incentive Plan, p. 2486

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.6.101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110

10.10.301 and otbher rules - Regular and Special Education
Tultion, p. 832, 1365
10.10.301 and other rules - Special Accounting Practices,
2334, 209, 1238
10.16.1108 and other zrules - Special Educaticn Complaint

Procedures, p. 1442
10.1€.1705 Supervisorsg of Speclal Education Teachers, p. 1%70,
2550, 1360
10.20.202 Foundation Payments, p. 1447, 2142
10.22.104 Spending and Reserve Limits, p. 1449, 2143
10.41.101 and other rules - Vocational Education General Rules,

p. 1795

10.44.201 and other rules - Secondary Vocatiopal Education
Program Requirements, p. 1725, 2144

10.44.102 and other rules - <Vo-Ed Weighted Cost Funding,

P. 970, 1756

{(Board of Public Education)

10.51.104 and other rule - Responsibility Assigned by Statute -
Board Staff, p. 1451, 2727

10.55.601 Accreditation Standards: Procedures, p. 2690

10.55.601 Accreditation Standards: Procedures, p. 839, 1471

10.55.703 and cther rules - Certification and Duties of
Building Level Adminigtrators - Admipistrative
Personnel, p. 280, 1137

10.56.101 Student Assessment, p. 2693

10.56.101 Student Assessment, p. 975, 1472

10.57.210 Teacher Certification - Health Examination, p. 838,
1473

10.57.405 <Class 5 Provisiopal Certificate, p. B46, 1474

10.58,.528 Endorsement of Computer Science Teachersa, p. 840,
1475

10.66.201 and other rules - External Diploma Program -
Operationg - Eligibility - Enrollment - Records -
Non-Completion of Program - Annual Report, p. 842,
1476
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10.67.102 Withholding of PFunds for Non-accradited Status,
p. 364, 1142

FAMILY SERVICES, Departmept of, Title 11
I-X Block Grant Payment of Day Care Benefits, p. 751,
1863

11.2.212 Falr Hearings, p. 739, 1366

11.2.401 and other rule - Local Service Areas - Local Youth
Services Advisory Councils, p. 1831, 2501

11.5.607 and othar zrule - Disclosure of Casge Records
Containing Reports of Child Abuse or Neglect,
p. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 2379

11.7.313 Determination of Dally Rates £for Youth Care
Facilities, p. 2627

11.12.101 and other rules - Youth Care Facilities, p. 2325,
2728

11.12.606 and othar rule - Preschoolers in Foster Care - Day
Care Benefitg, p. 744, 1367

11.17.101 and other rules - Youth Detention Facilities,
p. 1813, 2645

11.18.107 and other rules - Licensing of Coxmmunity Homes for
the Developmentally and Physically Disabled, p. 741,

1197, 2277

11.18.125 and other rule - Community Homes for Persons with
Developmental Disabilities - Community Homes for
Persong who are Severely Disabled, p. 2630

FISH, WILDL £1

I-V] Development of State Parks and Fishing Access Sites,
p- 1841, 2382

I-vI Shooting Range Development Grants, p. 290, 1143

I-XII and other rules - Palconry, p. 1833, 2381

12.6.901 Water Safety Regulationg - Clearwater River, p. 1727

12.6.904 Closure of Flint Creek Balow the Dam, p. 1844, 2380

12.6.904 Emergency Amendment - Closing Flint Creek Below the
Dam, p. 1757

12.6.1502 and other rules - Game Farms, p. 367, 1017

I Categoriecal Exclugion from EIS Requirements for State
Revolving Fund Loan Assistance for Wastewater
Systems, p. 468, 1239

I-VI Establishing Procedures for Local Water Quality
Diatrict Program Approval - Procedures for Granting
Enforcement Authority to ILocal Water Quality
Districts, p. 2445

I-vI Minimum Standards for On-Site Subsurface Wastewater
Treatment, p. 513, 2148
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16.8.1004

16.8.1304

16.8.1307

16.8.1903

16.14.201

16.16.101

16.20.401

16.20.602

16.20.1303

16.28.1005

16.44.102

16.44.102

16.44.102

16.44.202
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and other rules - Incorporating Federal Regulatory
Changes for the Air Quality Bureau, p. 2243, 2741
and other rules - Air Quality - Major Open Burning
Source Restrictions - Alr Quality Permit
Application/Operation Fee Asgassment Appeal
Procedures - Adr Quality Open Burning Fees, p. 1300,
1453, 2061

and other rules - Air Quality - Open Burning Permit
Feas for Conditional and Emergency Open Burning
Permits, p. 1732, 2285, 2743

Alr Quality - Permit Fees, p. 1730, 2390

and other rules - Solid and Hazardous Waste - Junk
Vehicles, p. 762, 1370

and other rules - Subdivisgion Review and Fees - Fee
Requirements for Subdivision Applications, p. 1556,
2145

and other rules - Plan and Specification Review for
Small Water and Sewer Systems and Review Fees -
Drilling of Water Wells, p. 505, 2152

and other rules - Surface Water Quality Standards -
Nondegradation Policy, p. 501, 2064

and other rules - Montana Pollutant Discharge
Elimination Systems and Pretreatment Rules, p. 471,
1241

Tuberculosis Control Requirements for Employees of
Schools and Day Care Facilities, p. 1303, 2744

and other rules - Hazardous Waste - Exportation of
Hazardous Waste - HSWA Cluster I Regulations,
p. 2330, 2750

and other rules - Solid and Bazardous Waste - Wood
Preserving Operations, p. 1547, 2162

and cother rules - So0lid and Hazardous Waste - Boller
and Industrial Furnace (BIF) Regulations, p. 2567,
445, 1911, 2502

and other rules - Hazardous Waste - Definitions
Related to Hazardous Waste Regulation - Reguirements
for Counting Hazardous Wastes - Issuance and
Effective Date of Permits, p. 1736, 2164

TRANSPORTATION, Department of, Title 18

18.7.105

18.12.101

and other rule - Encroachment of Mailboxes and
Newspaper Delivery Boxes on Highway Righta-of-wWay,
p. 1198, 1868

and other rules - Transfer of Aercnautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportation, p. 2551

and other rules - Definitions - Organization and
Management - Persomnnel - Staff Development and
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20.7.201
20.7.1101
20.14.302

20.14.501
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Certification - Seven Treatment Component
Requirements, p. 849, 1477

and other rules - Certification System for Chemical
Dependency Personnel, p. 2633

and other rules - Resident Reimbursement at Cammunity
Correctional Centers, p. 1454, 2286

Conditions on Probation and Parole, p. 977, 1482
and other rules - Application for Voluntary
Admissions to the Montana State Hospiltal, p. 979,
1483, 2287

and other rules - Certification of Mental Health
Professional Persons, p. 865, 1485

(Board of Pardons)

20.25.101

I
I-II

I-v

1.3.206

23.7.105

23.12.101

23.14.404
23.17.314

R
24.9.314
24.11.475

24.11.813

24.11.814

24.16.9007

2-1/28/93

and other rules - Revision of the Rules of the Board
of Pardons, p. 2639

2

Drug Abuse Resistance Education (DARE) Trust Pund,
p. 2452, 12

Peace Officer Standards and Training - Public Safety
Communications Officers, p. 1086

Investigative Protocol by the Department of Justice
in the Performance of its Investigative
Responsibilities, p. 2117, 2466, 2752

and other rules - Amendment of Model Rules and Forms
Attached to the Model Rules, p. 770, 1242

and other rule - Adoption of the Uniform Fire Code,
International Conference of Building Officials - 199]
Edition of the UFC Standards, p. 1202, 1759, 2074
and other rules - Department of Justice
Standardization of Criminal History Information
Collection - Implementation of an Arrest Numbering
System, p. 2246

Peace Officers Standards and Training, p. 2450
Physical Performance Requirements for the Bagic
Course, p. 1457, 2075

Y D r £,..T 4

and other rule - Document Format, Filing and Service
- Exceptions to Proposed Orders, p. 2695
Unemployment Insurance - Approval of Training,
p. 1570, 2076

and other rules - What is Classified as Wages for
Purposes of Workers' Compensation and Unemployment
Insurance, p. 2344, 2753, 13

and other rule - What is Classitied as Wages for
Purposes of Workers’ Compensation and Unemployment
Ingurance, p. 1577, 1549%, 2251

Prevailing Wage Rates - Building Construction,
p. 873, 2165
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24.29.706 Exclusions from the Definitions of Bmployment in the
Unemployment Insurance and Workers’ Compensation
Acts, p. 1573, 1948, 2250, 2759

STATE LANDS, Department of, Title 26

I-XI Regulations for Forest Practices in the Streamside
Management Zone, p. 2252, 14

26.4.301 and other rules - Regulation of Coal and Uranium
Mining and Prospecting, p. 2260

LIVESTOCK, Depaxrtment of, Title 32

32.2.401 Imposition of a Fee Partaining to Inspection of Game
Farm Anlwals, p. 2348

I-VII Requiring Meaguring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454

36.12.101 and other rules - Definitions - Forms - Application
Special Fees, p. 874, 1615

36.12.1010 and other rule - Definitions - Rejection,
Modification or Conditioning Permit Applications in
the Musselshell River, p. 519, 1396

{(Board of Oi]l and Gas Conservation)

I-XVII Underground Injection Control Program for Class II
Injection Wells Under the Federal Safe Drinking Water
Act (SDWA), p. 521, 2171

36.22.302 and other rules - Definitions - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950

P I ERVI T D £ 1 8

I Requiring a Prefiling Notification of Certain Utility
Rate Case PFillings before the Public Service
Commission, p. 6

I Pictorial Information Requirements, p. 296, 1760

I-I1 and other rule - Fuel Cost Surcharge - Temporary Rate
Reductions - Defining "Miles", All Regarding Motor
Carriers, p. 2121, 2647

I-XII and other rules - Establishing Policy Guidelines on
Integrated Least Cost Resource Planning for Electric
Utilities in Montana - Cogeneration and Small Power
Production, p. 1846, 2269, 2764

38.5.2601 and other rules - Telecommunications Services and
General Utility Tariff - Price List ¥iling
Requirements, p. 2699

38.5.3345 Change In Customer’s Interexchange Carriers -
Deferring of Implementation Until January 1, 1993,
p. 298, 1400
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REVENUE, Department of, Title 42

I
I

I-II
I-II
I-IT1
I-IVv

I-v
42.2.201
42.11.211
42.11.211
42.12.122

42.14.102
42.14.102
42.15.112
42.15.116
42.15.116
42.15.118
42.15.121
42.16.104
42.17.112
42.17.301

42.18.105
42.18.105

42.19.402
42.20.454
42.21.106
42.22.101
42.22.103
42.23.211

42.24.102
42.31.110

42.31.110

42.31.404
42.32.104

42.38.101

2-1/28/93

Dalinquent Tax Accounts and Non-Collection Actions,
P. 532, 1243

 Imposition of Geperation-Skipping Transfer Tax,

P. 535, 1246

Liquor Licensas, p. 778, 2192

and other rules - Liquor Licenses, p. 537, 1244
Valuation for Commarcial Property, p. 1955, 2780
Recycled Material as it Applies to Income Tax,
p. 783, 2196

Forest Land Property Taxes, p. 1227, 2650

Taxpayer or Licensees Lists, p. 1460, 2077

and other rules - Liquor Diviaion, p. 2452

and other rules - Liguor Division, p. 1998

and other rules - Suitability of a Premises for
Liquor Licenses, p. 544, 2187

and other rules - Miscellaneous Taxes, p. 2350, 2776
Accommodations Tax, p. 1739, 2393

and other rules - Income Tax Returns and Tax Credits,
p. 2005, 2555

Net Operating Loss Computations, p. 2023, 2556

Net Operating Loss Computations, p. 775, 1245
Exempt Retirement Limitatioen, p. 2353, 2777

and other rule - Taxation of Indian Income, p. 2719
Interast on Unpaid Tax, p- 2012, 2557

and other zule - Withholding, p. 2014, 2558

and other rules - Estimated Tax Payments, p. 1988,
2778

and other rule - Montana Reappraipal Plan, p. 24%0
and other rules - Montana Appraisal Plan for
Regidential and Commercial Property, p. 1221, 2078
and other rules - Property Taxes for Low Income
Property - Energy Related Tax Incentives - New
Industrial Property, p. 2016, 2559

Market Value for Property, p. 1207, 1763

and other rules - Property Taxes for Market Value of
Personal Property, p. 1871, 2394

and other zrule - Situs Property for Centrally
Assessed Railroads, p. 2356, 2787
and other rules - Property Taxes for Centrally

Aspesged Property, p. 1959, 2560

and other rules - Corporation License Tax Division,
p. 1209, 1764

and other rules - Subchapter S, p. 1741, 2395

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1217

Emergency Telephone Sarvice Pee, p. 2010, 2569

and other rules - Resource Indemnity Trust Taxes, p.
1203, 1766

and other rules - Abandoned Property, p. 1744, 2570
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E. AR i 44

I-IX Voting by Facsimile Transmission for Members of the
' United States Military Service, p. 1461, 1870

1.2.419 Piling, Compiling, Printer Pickup and Publication

Schedule for the Montana Administrative Register for
1993, p. 2270, 2652

{Conmissioner of Political Practices)

44.10.331 Limitations on Receipts for Political Committees to
Legisglative Candidates, p. 389, 1871

[olond AND REHABILITATION SERVICES, Department of le 46

I and other rules - Kids Count and Barly Perilodic
Screening Diagnogis and Treatment Services, p. 2359,
2788

1 Statistical Sampling Audits, p. 2272

I At-Risk Child Care Program, p. 1089, 1767

I-VII and other rules - Targeted Case Management £for
Children and Adolescents, p. 548, 1248

I-VIII Paggport to Bealth Program, p. 998, 1231, 2288

I-XL Medicaid Home and Community Services for Persons Who

are Developmentally Disabled, p. 880, 1490

46.2.201 and other rules - Bearing Procedures for Medicaid
Providers, p. 1094, 1496

46.6.102 and other rules - Vocational Rehabilitation -
Extended Employment and Independent Living Programs,
p. 1306, 2572

46.10.105 and other rules - Ald to Families with Dependent
Children Disqualification for Fraud, p. 1464, 2080

46.10.302 Aid to Families with Dependent Children Provision for
Living with a Specified Relative, p. 899, 1247

46.10.305 and other ruleg - AFDC Standards of BAssisatance,
p. 2025, 2396

46.10.403 APDC Standards of Rssistance, p. 985, 1494

46.10.404 Title IV-A Day Care for Children, p. 2125, 2469

46.10.409 Transitional Child Care, p. 1750, 2200

46.10.823 Self-Initiated Education or Training, p. 2460

46.12.501 and other rule - Exclusion of Medicald Coverage of
Infertility Treatmernt Services, p. 982, 1105, 1401

46,12.515 and other rule - Medicaid Coverage of Respiratory
Care - Chemical Dependency and Chiropractic Services
for Children in Kids Count/Barly and Feriodic
Screening Diagnosis and Treatment (EPSDT) Program,
p. 902, 1402

46.12.565 and other rules - Private Duty Nursing, p. 2127, 2653

46.12.570 and other rules - Medicaid Payments to Mental Health
Centers, p. 991, 1404

46.12,801 and other rules - Durable Medical Equipment, p. 1129,
1872

46.12.1222 and other rules - Medicaid NRursing Pacility
Reimbursement, p. 1105, 1617
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46.12.3803
46.12.3803
46.13.201

46.25.101
46.25.727

46.25.742

46.30.1501
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and other rule - Nursing Facility Reimbursement, p. 8
Medically Needy Income Standards, p. 2033, 2398
Medically Needy Income Standards, p. 905, 1256, 1405
and other rules - Low Income Energy Assistance
Program, p. 1580, 2201

and other rules - Ganeral Relief, p. 2035, 2584

and other rule - General Relief Assistance - General
Relief Medical, p. 896, 1407

Eligibility Requirements for General Ralief Madical,
p. 787, 1257

and other rules - Child Support, p. 403, 1648
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appeintive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in December, 1992, are
published. Vacancies scheduled to appear from February 1,
1993, through April 30, 1993, are also listed, as are current
recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new hoard should refer
to the bill that c¢reated the board for details about the
number of members to be appointed and gualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
January 7, 1993.

For the most up~to~-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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