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BEFORE THE BOARD OF OPTOMETRISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to continuing education 

NOTICE OF PROPOSED AMENDMENT 
OF 8.36.602 APPROVED PRO­
GRAMS OR COURSES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on November 13, 1993, the Board of Optometrists 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.36.602 APPROVED PROGRJ\MS OR COURSES (l) The type of 
educational programs approved by the board shall be those 
affiliated with national, regional or state optometric 
associations, societies, academies, ~ colleges of optometry~ 
or approved by the international association of boards of 
examiners in optqmetry•s council on optometric practitioner 
education (COPE> . 

(a) and (2) will remain the same." 
Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-308, MCA 

REA50N: This amendment is being proposed to allow licensees 
another avenue for compiling continuing education credits. 
The Board has considered the outline for the COPE program and 
is satisfied that programs it will approve are consistent with 
continuing education requirements of the board. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Optometrists, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., November 12, 1993. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Optometrists, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
November 12, 1993. 

s. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
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-2295-

persons directly affected has been determined to be 25 based 
on the 251 licensees in Montana. 

BOARD OF OPTOMETRISTS 
PAUL L. KATHREIN, O.D. 

/) 

BY: ANN'*AR¥~, ~H~UNSEL DEPARTMENT OF COMMERCE 

,..ilh.lk. £«<-£ .... 
Certified to the Secretary of State, October 4, 1993. 

i_!)-i..O/ l·l/93 :.t.'IR :-lot>_ce :<o. 8-36-:~o 
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BEFORE THE BOARD OF SOCIAL WORK 
EXAMINERS AND PROFESSIONAL COUNSELORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions, licensure 
requirements for social J 
workers, application procedures) 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO 
SOCIAL WORK EXAMINERS AND 
PROFESSIONAL COUNSELORS 

for social workers and ) 
licensure requirements for J 
professional counselors ) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. November 13, 1993, the Board of Social Work Examiners 

and Professional Counselors proposes to amend rules pertaining 
to definitions, licensure requirements and application 
procedures. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.61.401 DEFINITIONS (1) through (1) (d) will remain 
the same. 

(2} "Direct client contact" means physical presence. 
telephonic presence, or interactive video link presence of the 
client. client family member. or client representative. 

(3) "Qualified superyisor" means a licensed social 
worker, licensed psychologist. or a licensed and board­
certified psychiatrist. A licensed psychologist or 
psychiatrist shall only qualify to superyise one half of the 
total hours required. with a licensed social worker supervisor 
required for at least half. 

(4) "Direct observation" of service delivery means 
participation in the service delivery. observation through a 
two-way mirror. observation of a video or audiotape of the 
service delivery. or observation through an interactive video 
link of the service delivery." 

Auth: Sec. 37-22·201, MCA: IMR, Sec. 37-22-102. 37-22-
201, MCA 

"8. 61.402 LICENSURE REQUIREMENTS FOR SOCIAL WORK 
(1) For the purpose of meeting the 3,000 hour 

requirement of section 37-22-301(2) (b), MCA, an applicant 
shall provide ~eritiee e~erieHee whieh ffia) iHel~de 
verification of the following: 

(a) 3.000 supervised hours spent providing psychotherapy 
or clinical social work services to individuals, families, and 
groups. of which at least 50% shall include the application of 
psychosocial methods in direct client contact; 

MAR Notice No. 3-61-13 19-10/14/93 
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(b) hetlrs Bpeftt Stlpex•isiH~ ene oel'lt ef' eehex persons, 
pxeoidift~ ps~eneeherap~ supervision, on a form approved by the 
board, which shall include at least 100 documented hours of 
individual or group supervision by a qualified supervisor. At 
least SO% of the 100 hours shall be individual and face-to­
face bv a licensed social worker, and at least 10 hours of 
which includes direct observation of the service delivery. 
Each supervisory session shall be documented with the 
following information: 

Iii date and length of supervision in increments not 
less than 15 minutes: 

(iii naroes of applicant. supervisor (including type of 
license and number! and signatures of both: 

tiiil content summary !excluding confidential 
information) . 

(cl supervision which has been conducted on ~ regular 
basis. No more than 160 hours of social work experience shall 
transpire without providing at least 2 hours of supervision. 
J,~ss fre®ent supervision may take place under unusual 
circumstances only with prior approval by the board. 

!d) supervisor's experience and expertise with the 
applicant's client population {i.e. child, adolescent, adult. 
chemically dependent) and methods of practice li,e, 
individual, group, farnilv, crisis or brief interventions). 

{el supervisor's relationship with the applicant which 
shall not constitute a conflict of interest, such as (but not 
limited tal being in a cohabitation or financially dependent 
relationship with the applicant. or being the applicant's 
parent. child, spouse or sibling. 

lfl a supervision agreement in writing and in a format 
~pproved bY the board. The agreement shall include, but not 
be limited to: 

(il the applicant's and superyiso'r's names, signature 
and dates: 

iii) cerms of the agreement including financial 
compensacion, frequency and method of supervision. duration 
and termination provision: and 

!iii) a scatement of confidentiality and the 
supervisor's qualifications. " 

AUth: Sec. 37-22-201, MCA; ~. Sec. 37-22-102, 37-22-
4Ql, 37-22-301, MCA 

"8.61.403 APPLICATION PROCEPURE FOR SOCIAL WORK (11 
through (2) (b) will remain the same. 

(c) three reference letters as required by section 37-
22-301(2). MCA, including one from the applicant's supervisor, 
~h shall include: 

( i l inclusive dates and J;otal hours of supervision in 
increments no less than 15 minutes. 

Liil names of applicant, supervisor (include type of 
license and nurobetl and signature of both, 

liiil content summary !excluding confidential 
information) , 

liv) r§Commendation to approve for licensure or not, 
jvl nW!Iber of supervised hours satisfactorily 

c::ompleted, and 

19-10/14/93 MAR ~ot.J..ce ~a. 8·-bl-lJ 
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(vil supervisor must attest to the above under penal~ 
of law. Falsification or misrepresentation of any of the 
above may be considered misrepresentations and a violation of 
professional ethics which may result in discipline of the 
supervisor • s license. '1 

Auth: Sec. 37-22-201, MCA; IM£, Sec. 37-22-301, MCA 

"8,61.1201 LICENSURE REQUIREMENTS (1) through (1) (c) 
will remain the same. 

(i) Human growth and development includes studies that 
provide a broad understanding of the nature and needs of 
individuals at all developmental levels. Emphasis is placed 
on psychological, sociological, and physiological approaches. 
Also included are areas such as human behavior (normal and 
abnormal), personality theory, and learning theory~ 
demonstrated competence and familiarity in the use of current 
professional diagnostic manuals. 

(ii) through (viiil will remain the same. 
(2) "Advanced counseling practicum• shall include_;_ 

pFaetiea taleen at the !!Jrad:ttate sehool leuel whieh 'i:nelttdes 
s~pe~ision B) a eoHnselor ed:~:~eater with a minimttm ef one hour 
e£ faee to face consultation with the sttper\iser !er euer} 19 
hotl:f'S ot' J!':f'aetie~:~m site EJfPeFienee. 

<al Supervision by licensed program faculty to include: 
(il a minimum of 30 hours indivictual face-to-face 

consultation and review with supervisor; 
(iil a minimum of 45 hours small group supervisory 

consultation with supervisor and peers in practicum program: 
(bl A minimum of 200 clock hours of service to clients 

which includes: 
(il a minimum of 80 hours offering face-to-face direct 

service to individual, family and group clients; 
(iil an additional 45 hours which maY include any of the 

above plus audio and videotape review. two way mirror 
observatigns. research. writing case notes. cgllateral 
contacts. and any other ngn-specified activities deemed 
appropriate by the practicum supervisor to enhance the 
student's expertise in providing services to the client 
population. 

(3) "2,000 hours" (3.000 hours as of July L 1996) is 
defined as ~ clock hours of experience working in a 
counseling setting. The ~ hours shall have been completed 
in their entirety at the time of submission of the 
application. Suflel•ised: experieaee iH f'Faetiea ctHd,'or 
iaeernshit~s t:alteB at i::he ~rad:~:~ate leoel ltl!i' be tttili!!!ed. 'Fhe 
sttfler~~isien aeeet~~ahle fex jeb/iaeernship -~eriencc shall 
iHel~:~ae a ffiiHiffltlm of ene ho~:~r of face eo face eeHsttl~atieH 
-ieh ehe Stlf'C!'isof fer e.ery 29 he~FS of jeh/intexnshifl 
experience. SeMe exaMples ef acceptable experieHec weuld: be. 

(a) A 40 ho1:1r flCr weele jeb/iatcrnship which previd:es t:we 
he~:~rs of ind:i • id:ttal Sl:lpel! • ieieH eaeh weelt wottld: aeel:ll!\1:llat:e 
2, aoo Btlflel"oieed: heurs in sa .. ·eelts to Cql:lal !:he 18/1 ratio, er 

(h) A 20 hour per weelt jeb/ieterftship which pl!'evid:cs eft€ 
hottr ef iaai, id:Hal st:tf:!en isioH _aeh weclt net! lei aeetHttttlate 
2, 699 st!pen ised hours iH 109 "eeJEs to e~al !:fie 20/1 ratie. 

(al one half of the above must be pose desree. 

MAR Notice No. 8-61-13 19-10/14/93 
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(bl Hours earned in practical internship. etc .. during 
the gractuate program experience. up to one half of the above 
tQtal, will be accepted. 

(cl applicant must receive a minimum of one hour of 
face-to-face supervision and consultation for every 20 hours 
of work experience. 

jdl The superyisiQn guidelines are as follows: 
til must be a licensed mental health professional in 

the state of residence: 
liil the supervision agreement shall be in writing and 

in a format approved by the bQard. The agreement shall 
include. but not be limited to; 

tAl the applicant's and supervisor's names, signatures 
and dates; 

IBl terms of the agreement including financial 
compensation, frequency and method of supervision, duration 
and termination provision; and 

(Cl a statement of confidentiality and the supervisor's 
qualifications 

(iii) supervisor's relationship with applicant shall not 
cQnstitute a conflict of interest. such as. but not limited 
to, being in a cohabitation Qr financially dependent 
relationship with the applicant, or being the applicant's 
parent. child, spouse or sibling; 

tivl must submit a final log detailing dates and 
cl.JJrations of supervisory contacts and issues discussed duri.na 
t:hese cont:acts· 

(v) superyisor must attest to the above under penalty 
of law. Falsification or misrepresentation of any of the 
above may be considered misrepresentation and a violation of 
professional ethics. wbich maY result in discipline Qf the 
supervisor•s license. 

(4) If an applicant fails the examination, the applicant 
maY retake the examination upon payment of the examination 
~" 

Auth: Sec. 37-1-131, 37-23-103, MCA; IN£, Sec. 37-23-
202, MCA 

REASON: The proposed amendments will implement statutory 
changes mandated by the 1993 legislature to change the 
experience hours required. The amendments will also clarify 
the licensed professional counselor and social worker 
experience and supervision requirements to inform prospective 
applicants of the standards to be met. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Social Work Examiners and Professional Counselors, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, to be received no later 
than 5:00p.m., November 12, 1993. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and subm~t the request along with any 
comments he has to the Board of Social Work Examiners and 

:9-10/14/93 MAR Notice No. 8-61-13 
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Professional Counselors, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to 
be received no later chan 5:00p.m., November 12, 1993. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 67 based 
on the 667 licensed social work examiners and professional 
counselors in Montana. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
RICHARD SIMONTON, CHAIRMAN 

BY: ~ V(_ Rfr 
ANNI~TOS, CHIEF COUNSEL 
DEPAR1~NT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 4, 1993. 

MAR Notice ~o. 8-61-13 19-10/14/93 
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BEFORE THE MILK CONTROL BUREAU 
OF THE STATE OF MONTANA 

In the matter ot proposed amend­
ments ot rule 8.79.101 regarding 
definitions and proposed 
adoption ot new rule I concern­
ing transactions involving the 
purchase and resale ot milk 
within the state 

NOTICE OF PUBLIC HEARING 

DOCKET #18-93 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On Tuesday, November 17, 1993, at 9:00a.m. a public 
hearing will be held in the Dept. of transportation 
auditorium, 2701 Prospect Avenue, Helena, Montana, to consider 
amendments to ARM 8.79.101, and the adoption of new rule I. 

2. The rule proposed to be amended by the Montana 
Dairymen's Association (MDA) provides as follows: (text of 
present rule with matter to be stricken interlined and new 
matter added, then underlined) 

"B. 79.101 'l'RMIGAC'i'I91JS HfVOllli!IG 'PilE POOC!fl,SE MID RESA-b€ 
OF !!ILK IH'l'IIHI 'l'IIE S'i'A'l'E RULE DEFINITIONS 

(1) As used in this s~e efiapteP chapter, unless the 
context otherwise requires, the following definitions shall 
apply: 

l.;ll "Act" or "Milk Control Act" means the milk contra 1. 
1Qws contained in title Bl. chapter 23, MCA. 

+a+..Lhl "Other source milk" means all milk as defined in 
the ~ &Qt, and also all reconstituted or recombined milk 
which is received in a plant from any source other than a 
producer licensed under the Milk Control Act. 

f&t-1.£1. "Plant receipts" means all milk received from 
producers, other plants, and other sources, inventory, and all 
additives used in fluid products. 

(e) "Ba!!!e" means a !!!peeified amettnt! ef mH:lt ,..fiieh: a 
!'reatteer aEJree!!l ee !!!Npply perieaieall~ ana ~·fiieh: a ai!!l~ril!ltt~e'l!' 
aqree!!l ~e p~reh:aee, ana may be eMpresses in ~er111s ef wh:ele 
mill< er t!fie eelllpenel'lt!s ef wfiele milk. 

(a) "Base deli "ePiee" meal'ls Ute ael;l;lal a!llel;ll'lt! ef millt 
delivered by a ~re~p ef base h:elain~ preaHeePs 1~1l:ieh is eqttal 
te tfie base speeified: er tfie aetHal deli•eries, whiefie·,·er is 
~ 

19-10/14/93 MR ~otice ~o. 8-79-30 



-2302-

tet-lQl. "Excess milk" means the amount of milk delivered 
to a plant by a producer in excess of his specified ease er 
quota. 

f!'t.fli "Bttmpa~e" Bl!' "eldm dt;tm(!)eel" "Skim milk dumped" 
means that amount of skim milk dumped or otherwise destroyed 
after separation and without further processing or usage. 

+<!till. "Peeal t~lafll: eh:rifllta~e" "Shrinkage" means that 
amount by which milk receipts exceed milk otherwise accounted 
for. Plant: less er sl\rifllta!!Je in e~teeee ef 2 (lereef!l: ef 
ett!rene (lreelueer reeei(ll:S will ee alleeal:eel l:e af!el !'!ieee iR 
elaes I. Plafl~ lese er shriflka~e ef 2 !'ereefll: er lese ef 
ettrrefll: !'l!'eaueer reeei!'l:e ··•ill ee alleeal:ed te and !'~ieeE!. iR 
elass III. 

+ftt.(gl. "Overage" means that amount by which milk 
accounted for exceeds plant receipts. 

titl.hl. "Surplus" means that amount of milk produced .fer 
flttiel ~se whieh 1bAt exceeds the ~ class I and II needs of 
the market. 

tlt.ill "Plant" means the processing plant of a 
distributor. 

-f*tili "Hauler" a eent:reee hauler is defined as means an 
independent businessman who owns his own trucking equipment 
and who contracts directly with the producers for hauling 
their milk from farm to plant. A ~distributor or plant 
hauler~ is defif!eel as ~ a processing plant w&e which 
provides trucking equipment to haul producer milk from farm to 
plant. 

f'l+il>l "Jobber" means any independent businessman other 
than a store, wholesale grocery purchasing organization, or 
wholesale grocery broker, who has no financial connection with 
any distributor other than acquiring the Eiie1;Pibtttel!'e' 
distributor's packaged product and distributing and selling 
the same, and whose business practices and policies are within 
his exclusive province to establish, and not subject to any 
influence or control from the distributor. 

+m+lll "Import jobber" means a distributor who purchases 
milk already processed and packaged for resale to wholesale 
and retail customers from a source or sources whose 
headquarters are geographically located outside the boundaries 
of Montana. 

-ffl+l.!!l..l "Store" means any supermarket, grocery, soda 
fountain, dairy store, confectionery, or similar mercantile 
establishment, whether rural or urban, which sells milk over 
the counter or on the premises to customers at retail. 

fe+l!ll. "Department" as tiBea ifl t:hie r-ttle means the 
department of commerce . 

.L.Q.l "Board" means the board of milk control. 
lJll "Bureau chief" means the chief of the milk control 

bureau of the department. 

~R Notlce No. 8-79-30 19-10/14/93 
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( 2) on ~i'le fa~m ~riees as Hl~ee e~ ~llois beard ~~ill a I'll" h 
enl~ te these p~ee~ee~ eist~ie~te~s olloe p~ee~ee, preeess and 
sell at. l!'etail p~iees en tlloe farmstead erll~ millt elfel~sh ely 
!'l!'ed~eed l!ly thei~ lloerds. 

(3) As an aid te tlloe effieient eelleetien ef lieense 
fees and aeses5ment:s, eaello distril!lttte~ whe p~~elloases millE l'l!'em 
l'~ed~eeEs slloall dedttet frem l'a~ents dtte e~eh l'reel~eers any 
lieen11e fees anel aelminist~ati~e assessments dtfe the de!"artment 
frem sttello predttcers tfneier seetien 81 23 282 and 81 23 185, 
!!CA. ~he distribtftel shall tran11mit Stfello fees and e11sessments 
t:e the eie!'ar1::ment: te<Jet.her ··itllo a statement ef individttal 
l'red~eer asses5ment pa~enta. Assessments ~nder seet:ien 81 
23 282, MCA, si'!all be l!'e!'erted al'!el paid at leas~ E!~art.erly, as 
~re'> idea in t.hat. seeiden. Assessment-s 1-1nder seet:ien 81 23 
185 and ~~I 8.79.382 shall l!le separatel) repert:ed and !'aid 
1116flt:hly. 

(4) Beel~etiens ef any IEil'lei (e~her than aeimil'list:rati,•e 
~sesements al'!d licel'lse fees) frem pa)mel'ttot eitte preducers moy 
l3e maele OIIL¥ B'POH IRU'i''I'EII AIJ'FIIORH!A'PION frem preei~eers, er, --4;-ft 
the ease ef ceepera~~pel'l fermal resel~tiel'l ef the 
direetere at: a l!'e<J~lar busil'!eas meet:il'l<J. A eepy ef s1-1ch 
a~theri~ation shall ee l!'e~ained e~ the elist:rib~ter as par~ 
ais permane~ l!'eeeras fer his ewn l're~ee~ien. 

{5) Dia~rih1-1~ers, jeeeera and imper~ jel!lbere del~~ 
'Ee ·,.·helesale steps m~at lea, e at sueh \ohele!!ale ste~s al'l 
inveiee ef ~he sales ef fluiEI millE fer eaeh Ela} 1 s delivery, 
it.emizeel: as 'Ee l'l~mber ef each sel'arat:e fe~m er ttae ef milk 
seld and the ~e~al price ef eaeh sl:leh term er ~se sale!. In 
instances .,.here the distributer eleeta ~e u~iliee a eemp~tet 
te bill ita etts~emers, the distrib~t:er may eleet te fere~e 
reeerdii'I<J the ~e~al price and l:lni~ priee ef eaei'l sueh farm er 
ttse ef l!lillE aeld en the inveice lef'e with 'ehe ·,.·1\eleeale 
e~stemers. In the eemptfter il'lYeice ~tilieed 1 the billin~ 
s)stel\1 m~st indieat:e fet eaeh deli1er}, the nttml!ler e£ eaeh 
eeparate term er ~:~se ef millE seld 1 Ute ttf!it price ef anE! the 
te~al !'rice ef eaeh such farm er ~se salE!. 

(6) All 'eests appreYed l!ly the animal health ai•isien ef 
the Mel'!tana Ele!'artmeni: ef livest:eeiE shall be eensidel ed b} the 
departlllef!t as effieial testa fer the pttrpese ef adlllil'!iatratien 
ef the Milk Central Aet. 

(7) l~en predueer paymef!ts are based ~:~pen b~tterfat 
tests frem eempesite samples, a pertien ef eaeh ee111pesite 
eample lilt-let be retained until the s~eeeedin<J eellll'esite sample 
i.e tested. 

{84 Eaeh aistrie~ter m~st: maintail'l a l!'eeerd ef ~~ 
t.e,.t.;, <:Of eaeh pre9~cer Is millE er ereal\1 eeverii'I<J eaeh pay 
pel!'ieel al'ld en demand, !'l'61•1 ieie eaeh !)reEI~eer with eaeh 
butterfat test: re,.~lt maE!e ter that preducel!' dt-lrin~ the pay 
;1oriod fer which the infel!'l!latiet't • .. ·aot re"'luesteeL Suet\ reeot d 
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sAall be lte~t en file fer he (2) years ana be maae a·~ailae±e 
te an) a~tAerieea a~ent ef tAe de~artment u~en re~uest. 

(9) On er befere tAe tenth day ef eaeh mentfi the bureau 
ehief will ~est fer ~ublie ins~eetien in the main effiee ef 
tAe de~artment an eri~inal netiee ef the elass I, II ana III 
~riees te be pais p! ea~:~eer!! fer ~rade ,, millE by dist:ribt~ters 
auriney tAe neKt ealenaa:r mentn. In additien the:rete ana en 
the same day, Ae "'ill eau!!e a ee:r!!'eet ee~y ef the pasted 
netiee te be mailed te eaeA aisttieute:r lieensed tinder the aet 
and te eeeh member ef the preduee!!' lieisan eemmittee. In 
additian therete eaeA dist!!'ieuta:r will be furnished a 
sutfieient supply ef sueA netiees te p!!'a~ide eeefi ef its 
preduee!!'s witA a ee~y. 

(a) ~fie netiee!! shall eentain net enl} statements ef the 
eer!!'eet p!!'iees te be paid, but statemente ef the applieable 
Chiee~e area a~ere~e prieee !!'eliea upen, ana the mathematieal 
eemputatiens b~ 'Whieh l!er~tana priees were ar!!'i.•ed at. 

(19) Fer the pu!!'peses ef determinin~ tAe audit value ef 
p!!'eduee!!' milk aelive!!'ed te a p!!'eae!!sin~ plar1t under the 
p!!'e'•'isiens ef seetien 91 23 392, UCA, all flutte!!'fat anEI sllim 
millt l!eeeiveEI frem predueerD siltall be eensidered as ueilieea 
by the ~reeessiney plant in either elass I, II er III as 
indieateEI 
by plal'lt p:reees$in~ ana sales reeerEis. Sltim millt dumped er 
alleeaeeEI te alle,.able eArir~ka~e as EiefineEI in pera~repfi 1, 
sub pa!!'agra~h (~) sAall ee eensiEiereEI as utilizeEI in elass III 
fer priein~ p~!!'peeee. 

( 11) Bietributers p~l!'eAasi"9 mil!{ el!' ere em frem ~!!'eEiuee!!'o 
eiltall !!'ender te preEiuee!!'D net later £iltan the lStfi day ef eaefi 
mentA, etatemer1£s ee!'ltaining eaen ef the felle~ing items1 

(a) Uallle ar1Ei aEIElrese ef dealer iee~il'!~ statemel'!t. 
(b) Date ef etaeement. 
(e) Pe:rieci fer whieh statement: is !!'en<iered. 
(Ei) Name ef preEI~eer fer wfiem the statement is intenEiea. 
(e) PreEiueer butte!!'fat tests fer £he first iltalf ef the 

mentA er etilter teet pel!ieci. 
(f) PreEiueer b~tterfat tests fer the lest half ef the 

mentA er ether test perieci. 
(~) ~he wei~lltteEI avera~e butterfat teet ef the ~reEiueer 

fer the mentA fer \liltieh the statemel'lt is rendel!'eci. 
(h) Pe!eer~t:a~e ef 111ill{ er sltilll mil!t and fat utilieed il'l 

each elasaifieat.ien, S!!', in the alternative, pe~nEis ef milk O!!' 
sltim millt and fat utili2eci in eaeilt elassifieatien. 

( i) Rate paiEI fer millt at test fa!!' eaeA elaseifieatien 
as esteblisilteEI 01 applieable r~le. 

( j) ~etal ~eunds ef millt p~rehaeeel: hem preduee:r. 
(k) Ameur~ts ~aiEl as pl!'emiums, berluses, ete. 
(1) Gress ameunts paiEI after aEIEiitiel'l ef premi~ms ete. 
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dedue~ione. 
(n) ~o~al dedue~iene. 
(e) lie~ ameun~ Eiue ana paiEi. 
(12) on er be£ere the 15t.fi day of each ment.h, in detail 

and en ferms supplied by the department, eaeh distributer fflllst 
submit. te the department a ~epert et the fellewin~ receipts, 
usee, sales, and transaetiens fer the preeedin~ mentfi, te 
~ 

(a) ~fie qttafttit:iee e£ millE, buM;erfat and skim millt 
received !rem predueere. 

(b) ~fie EJ:llantitiee e£ millr, but~erfat aftEi sltim millE 
eentained in t.fie millE and preeluets reeei • eel frem ethel" 
elist:rib~ 

(e) ~fie ql:taftt:H;ies e£ millE, btttterfat aftel sltim millt 
eentaifteei in ether eeul!'ee lllillt l"ceei·,•ea (eJteept ften :Httid mil* 
pl"eeluet:e ef the types eliepeeed ef in tfie fel"HH in wfiien 
reeei.ed ;,it;neut. furt.her proeeeeift~ by t.he dietributore). 

(d) Inventories en hand at the be~iftftin~ ef the ment.h 
(paelta~ed anel bullE) • 

fe) Additives used in Httid prodttets. 
(f) 'Pfie lltilieatien ef all slEim millE and butter£at 

required te be reported pursuant to tfiis seetion, including 
the petlf\dS ef elcim mille and 13tt-l;t.e!'fat en 1\and at the end ef 
ea-eh menton. 

(~) out ef !ltate sales (paelta~ed and bttlk) . 
(h) Sttefi etl\er intermatien with re!lpeet te sttefi !'eeeipt~ 

and utilieatieR as tl\e departmeRt may prescribe. 
(i) Sietribttters snell, ettpply the departmeRt ~itl\ 

iREermatieR ef what pl"eduee'l"e 1 te their ltnewleEi~e, 1\ave ~eRe 
ettt e£ bttsiHess durin!J the preeedinq mentfi, af\d in t.he blanlts 
pl"eviEieEi fer eueb iftfermatieR eR eaid terms. 

(13) Ofl el" befere the lSI!:h dey e£ eaeh lllel'ltfi eaeh 
dist.ribttter mttee ettbmit te tfie de~artmenl!: a dtt~lieate er ether 
eerreet eep} ef fiie predtteer payrell, fer tfie pl"eeedil'l~ meRth, 
indieatil'lq tetal predueer delioeries and paymeflt fer t.he 
preeeEiii'II:J menth fer eaen predtteer su~~l)il'l~ the plaRt. 

(14) Eaefi Eiietribueer whose ~laee ef bttsifless is eutside 
tfie state ef !lental'la, bttt .. fie eemes tiRder the ~ttl"isdietiel'l ef 
the l!ental'\a !Hllt Cel"ltrel Aet, al'ld ef this rl:tle by 't'il"ttte ef 
flis diet.ribtttil'lg milk ;,ithin the et.ate, eiener iR btillt er 
paeltageel fel"m, 111ust file '*'ith the aepal!'t:lftent eR ferme eupplied 
by tl\e depal"tlllent, en el" be£ere t:he 15th da~ ef eaeh ment.h, a 
l!'eport ef sa lee ef ettefi lftillt dttrin"J the preeediR~ me nth. 

(a) Eaeh imp ere j ebbel" ··fie pttrefiaees ll'iillt frem sellrees 
out:eiele the etate ef !leRI!:aHa fer resale in Uont:al'la mttet. file 
•witl\ tl\e department, efl ferme ettp~lieEi fly t:he elepartmenl!:, en 
er before tl\e lSt.fi da} e£ eaeh menth, a repert et sales ef 
stteh mille dul"iR!J the preeediRr;t me nth. 
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(h) Eaefi ~~ea~ee¥ aiatrih~~er shall file with the 
Eiepartmel'lt:, en farms s"!pplie<i BY 1:he Eie!'artmene, en er Befele 
ehe lSeh da} ef eaeh mel'ltfi, a !epert ef his elass I sales and 
Eiispesitien sf preeltletien in e~eess ef elass I sales dtirin~ 
the preeeelin~ menta. 

(15) PreatleeJ:"s mHst he paid 1:wiee a men1:h as felle\•'S. 
(a) A paymeftt er ad·• al'lee 1:hat Bl'l''t"eximately ee'o ers 1:he 

val He ef 1:he mill< er eream p1:1rehasea a!:lt in~J the Hrst h'e ( 2) 
weeks ef efie plant's menthly pay peried, less ene half ef the 
approximate menthly dedtletiens herein sanetiened, 1111:1st ee paid 
l'let la1:er than 1:hirt} (39) a~~s after the start e£ 1:he plant's 
mefltfil)l pay peried. Stteh paY'tftent P!eed net Be aeeempaniea ey 
an i~emieed statement. 

(B) !'tll millt and erealft p1:1rehased dtlrinq the Balanee ef 
the plant's menthly pa~ peried m1:1st he paid fer net later than 
fifteen (15) days after the elese ef the plant's menthly pay 
peried. Gtieh payment must ineltide the Balanee ef all ame!:lnts 
atle frem the firs1: twe ( 2) •n·eelts ef 1:he menthly pay per iea aPia 
mHst he aeeempani~} a s1:atement te eaeh preatleer settinq 
fer~fi the infcrma~ien required in paraqraph ele.,·en ( 11) ef 
~hese rttles. 

(16) ~he de~artment shall ea~!!le ~eliedie attdi~s ef the 
eeelts anel reeerels ef eli!!ltributere ~a he made te >'erify the 
Htilizatief'l at all millt repel:'~a p1:1re1:1ant: te para'!IJ:"aph helve 
(lz), t:hereef, and thereby est:abliehin~J payment el nenpaymen1: 
ef minillltllll pred1:1eer prieee fiMeei by rtlles ef the bearel. 

(a) e:er~aymen~e maele by ais~ribHtera flat eff!!let aOJainet 
tlftderpaymeM~S er e~her·~ise eellee~ed BY the dietriBttters 
witfiin ninet~ (98) days afteJ:" fiflal settlement ef the auelit ef 
1:he peJ:"ied aut in~ '"'hi eft. the everpaYtftent was eleter!llined "ill 
net Be ereeliteel 1:e the elistrie!:lter in any 91:1esequent audits. 

(B) Upen eempletien ef eaeh atidit 1:he distributer will 
Be ftlrr'lished wi'tl't an auait summaty ana eellltllentary 'll'ith res~ee't 
'te a1:1di~ results ana ,..ith inaieatea preaueer aa~tlstments, if 
any, fer eaeh men'th at~elitea. All HnaerpaYtftent settlemen'ts 
mttst Be paia 'te predueers en er befere the nellt re~Jttlar pay 
aate ana ~reef ef s~eh set~le!llent payments !litiS~ be filea ,,•itfi 
the de~artmen~ ey the distrib~~er ferthl>i~h. 

(e) A~ an~ time a distrihuteJ:" ia unwillin~ er unable te 
reeeneile the a1:1Eiit res1:1lts '"'i1:h rHles ef the heala anel/eJ:" 
de!'artment it may req1:1es~ a J:"e~iew ef the at~elit h~ the e1:1reau 
chief ef 1:he millt eentrel e1:1reau. ~he ti111e H111ita~ien feJ:" 
final se1:~lement pa~men~ 1:e preelueel!'s will he e~ayed uAtil teA 
( lQ) days after stleh reYie\•' ie eempletea ana the ~Hs~ribti1:er 
hae reeeiYeel ne~iee ef 1:he btirea"! ehief's deeisien. 

(d) Withi~ ten (18) days af~er the eiie~rih"'~e~ reeeives 
ne~iee ef the hureatt chief's aeeieien it may file w~ittef'l 
appliea~ie" fer ap~earanee Befere ~he aepar~mef!~ at i~s 
effieee if'l Helena, Uentana te ! e, ie,,· the deeisien ef tfie 
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ett~eati ehief. 'l'he eime limita"Eiel'l el\ firtal settle!llen10 !'a~ment 
te !'rselt1ee~s '-'ill be fli~the~ stayea ttl'ltil l'e • iew B} the 
elepertlllel't'e is eemplet:eel. Aft:e~ Stieh a l'eview, t:he eleJ!la~tlllent: 
•ill malte ef:Heial fil'lelift!JS aflel eefleltisiens al'tel el'eler, te ee 
effeeti\e ttpen the isstianee t:hereef. 

(17) Olassifieetien anel alleeetiefl. 
(a) .'ill l!lillE anel ies eempefteftt: l!!tial'lt:H:ies ef sltim millt 

aftel btitterfat: selel by a p~ eelt1eer e~r a J!l~eelueer me~!tet.il'IIJ 
e~~Janieatie~l'l whieh is l'el!!tii~eel te be leperteel J!ll!l'sttaflt te 
!'a~a~~aph tvel•e (12) sf rtile 9.79.191 will ee elassifieel by 
the eleJ!la~~el'tt aftel its staff J!ltii!'Stial'tt te seetieft 81 23 181, 
!ICA, fer 'ehe J!ltil!'pese ef establishift~ ee111plianee '"'itfi miflimttm 
l"!'eeluee~ p~iees H*ee:i by applieable ~tile ef the bee~el te\;it. 

( i) Class I 111illt shall irtehtele, in aelelitien te that 
S!"eeifieel ifl seetieft 61 B 181, MCA, sh~il'llta~Je attributable~ 
!"reelueez millt il'l exeess at 2 pereel'tt et cttrreflt J!llSeltieer 
reeeipts and plaflt e .. ·era~Jes. 

(ii) Class II milk will be classified as specifies ifl 
seetiel'l 81 23 181, US." •. 

(Hi) Class III millt sfiall ineltteie in aelai'Eien ee t.hat 
speeifieel ifl seetiefl 61 23 181, !~Cl>, sltim millt eltilllped, plant 
loss e~ shzinka~e sf 2 pereent. e~ less e£ eH~~ent preeltieer 
l'eeeip~s and ~~lk il'l\enteries e£ flttiel milk p~eatlets. 

(16) Eaeh preel1:1eer wl\ase millE is peeled •dth millt frem 
ether setlrees stippl~il't~ a nel't base er nel't ~tte~a elistrib~eor 
shall be ercdH:ed w itl\ a !ll!'e rata sha~e af t.fie milk allaeatea 
t.e ~1\e dist~ibtiters' elass I 1:1ea~e. 

(a) Eaeh p~eelt1eer wl\ese 111illt is J!leelea with ~he 111illt 
frem ether eetlrees sl:lpplyift~ a aistribttter J!ltii!'Stiant te a ease 
or ~tie'Ea marltetil'IIJ )!lla:n shall be epeaitea wi~h ei~ficr his base 
speeifieel ifl the elistribtiter's base e~ ~tieta preqram, er 1\is 
aetttal elelioeries, whiehe~er is less. 

(b) llhere the elistr:il!ol:li!ar has a base er l!jtiata pre~Jralll, 
all elass I millt aeSirJfteel the elistrib'tlte~' e J!leel :~ill be 
decmcEi te 1\a 'e been stip!llieel fi~st cit-her f~elll base mill< ef 
lieenseel preell:lee~s, er frem aet'tlal aelioeries ef hie lieensed 
p~eeltieere, whieheoer is less. 

(e) Where the elietribl:ltar has a base er queta J!ll!'aqram 
i'tftd-the tetal amettnt e£ elase I millt 1:1sea e)feeeds the tetal 
BIIIB~flt sf ease millt reeeioeel tram lieeflsed preelttee~e ana 
credited te ether seu~ees, the aelelitieflal milk will be treated 
as na·,•inq been stipplieel fzem e)feees millt EhC!!' ease. 

(19) Fe~ the J!ltil"!leee ef pree11:1eer prieifl~, ne dist~ibl:ltez 
'o'i-±± be j9ermitteel ta alleeate millt J!ltll'ehaeed frem settrees 
ether thal'l his re~ttlar prea1:1eere te a hi~her t1se 
elassifieatien than the t1ee claseifieatien alleeateel far his 
reqttlar p~eelttee~s l!lillt. 

(a) Beqinnifl~ flinety (98) da~s aftez the cffeetiie date 
~this l'l:lle, ne elistribttter will be J!lerlllitted t.e alleeate 
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millE flem H:s 11fiell~ ewl'led farm, if Ell'!), l;e a hi~ber t~se 
elassitiea'l!.iel'l thal'l l;bal; aeeerded millt !rem its est:ablished 
~red~eers. 

( 2 a) In il'\l;er~lane 1;~ aflsfers ef millt, l;he ptirebasil'I'J 
disl;ribtit:er m~st: deli•er t:e l;be eellifl~ disl;ribtiter a swerl'l 
al'ld Ael;arized seat:emefll; ef the 12se te wbieb l;be l;ransferred 
mill~ in q12est:ien was ~tit, ineltidin~ l;be !'Stil'lds er pe~ eenl;aeye 
~lt:l:mat:el) ~aelta<Jed arui seld as elase I predtie'l!.s. 'l?he 
~t~rehasiney distriht~ter lfttisl; alee deli~er a eerreel; espy ef 
said s~erl'l statemel'lt: l;e the depart:mel'\'1!.. 

(a) Il'l l;he e.ent that: mere t:hel'l eAe t:ral'lsfer is made 
bel;ween Ehe same disl;riht~ters er l;bat st~eh traflsfers are il'l 
the re!Jtilar ee12rse ef btisifless he~eefl l;he btiYll'IEJ al'ld sellil'IEJ 
elist:t ibHI;ers, st~eb eer'I!.H'iee! eeatelllal'lt fleed l!!e 111ade el'lly 
re~Hlarly eAee eaeh menth Aet. lai!er 'ebal'l five (5) days after 
the elese ef b~tsil'\ese ef the pre·.ietie ment.h, se lBI'IEJ as H; 
shews t!he 12saeye fat eaeh traflsfer ef 111ill1 duril'I'J 'ehe preeedii'\EJ 
~ 

(h) 'l?he de~ar<tnteA'I: will su~~ly all aisi!rihu'l!.ere 
pul!'ebasiru~ lllillt frem e'l!.her dist:Pil!!titers With 1'\eeessary 
st:aflelatd farms ef eer'l!.ifieates fer lll!lltiftEJ '!!.be Aet!arieeel 
st.at:emeAt.e herei~ ~eq~~;irea. 'l?he st:al'\aard ~rint:ed fer~s ,;ill 
be ill •1ariet~s eelara al'\el in tri~liea'l:e, se 'l:ha~ a ee~y ef eaeh 
eertHieai!e ean l!!e delivered l;e the depart:!ftel'lt: aAd another 
ee~y ean l!!e l!'etained e~ the ~tirehasin<J aietribttt.er. 

(21) IAferier quality er nefleemplial'lee ~ita ~he lawftil 
rttlee e£ sHl~ ee~s'l!.ii!u~ed healt:h er eel'li~atiel'\ a~efteies shall 
l!!e rease!'ls fer the re~eetifiEJ ef predttee:t" millt. II'\ all eases 
tl'le rejeetie~ sf the mill~ mtts'l!. be eHp~ert:ed I!Jy a s'l!.at.ement te 
l;he ~redHeer sett:in~ fer'l!.b tl'le reasel\ (s) fer ~hie:!! l!!te millt 
was rejeeteel. A ee~y ef said at:at:elfteft'e. m~s'l!. be mailea 'l:e '!:he 
de~ar'l!.mel'lt. 

(22) Exeept fap persistent tepel!itien ef the eases set: 
fert:b ifl para~reph (21) hereef, Ae predtieer's een'I!.Paet er 
purehasifl~ aOJreement:, wl'lel;ber express er i~plied, may I!Je 
termifta'l!.ed ey a elietl'il!!ul;eJ: exeepi> fer ea12se afi>er Ae'l!.iee ar~d 
hearii'IEJ by the de~art~el'\t: ef ee'IMI!eree il'\ aeeerEiaAee ud'l:h the 
J:~lee al'ld preeedures preserieetl e~ '!:he Uel'tt:al'\a Ae!mini9t:rative 
Pl'eeetit~re Aet. 

(23) Ne predueer shall terminate his eel'\t:raei! ep aellinEJ 
aeyreeme~i! wil;h al'l) elist:rib~tter eMee~t: l!!y OJi>ii'\E} at. least 
thiri!~ (39) tiays' H!U'±''l?Efl Ae'l:iee te the disi!ribut:er al'lel 'l:e the 
elepar'e.ment ef his iftteAtien te termil'\at:e, PROV!BE9, bewever, 
thai! ~etl'liney l'lereil'l shall prevenl; a dealer a~d ~redt~eer fJ:e~a 
pre'<'idinEJ b'! IIRI'±''l?EII eentrae'l: er aeyree!ftel'lt: fe:t' a sbert.er er 
le~eyer perieel ef Aetiee, PRDVIBEB FUR'l?IIER, l'le· .. ·e•.er, 'e.hat l;fie 
preduee:t' mt~si> be J!laid il'l fHll b'f t:he 15th day ef '!:he liiBAtl'l 
fellewinEJ i!he me~i>h ef suel'l termi~al;iefl. 
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(24) 'Pais f'\ile ana tae l:'eseieeiel'l hel:'ein ef" al'ly 
pl:'evie\iel~ e~iet.in~ l'ttle eaall 11et. af"feet any aet er tai11~ 
aene er be~lin, liability inettrl:'ea, er an) l'i~at. aeel:'\iea el:' 
e:!ltabliehea el:' an)l penal'£y il'lettr-rea er al'ly attea pl:'eeeettt.ien or­
preeeedin~. ei.il el' eriminal, pendin~ er ifl:!ltit.tttea ttndel' er­
en aeee\int ef" an~ etteh pr-e~ietts rttle herein reeeinded in waele 
er- il'l !'art, te enf"eree al'ly l'i!jht el:' !'enalt~ el:' t.e ~ttni:!!h any 
effenee ttnaer the attthel!'i"E) ef an) stteh previettsl} e~istin!J 
rttle, at the time tais 1:'\ile 1:altes effeet., bttt as te all S\iea 
ae1:s, thin!J:!I, liabilities, l'i~a1!'os, penalties, !'l:'e:!leetttiens er­
pl'eeeeain!JS <Hid ettefi pl!'evie~isl)l e~is1:ii'UJ l ttle shall remain il'l 
f'ttll fer-ee aflel effeet. 

(25) It is tae il'ltent.ien ef the department. that if any 
previsien e!' the 1:'\ile, el:' tae epplieaeien ef et~eh pl:'eoieie~ 
aft) persen er eir-ettmetal'lee saall ee field ifwalia, 1:lle 
l:'emai!'laer ef" thi:!! r-~le, er the applieatien e£ stteh prevision 
te pel:'eens er eil:'e\imstaneee et-hel:' than these as te waieh it ~ 
aela invalid, saall net be affeeted thereby. 

(26) Nethin!J eentail'led in tais erder sfiall be eensertted 
as re!Jt!iril'l~ er e\ithel:'illin~ ehe vielaeien ef any etder, rttle 
er l'equlaeiet'l la-wfttlly isstteo;l b) any teaetal effiee he.in!J 
~" 

AUTH: 81-23-104, MCA 
IMP: 81-23-103 and 81-23-402, MCA 

3. The amendments to ARM 8.79.101 are necessary in 
order to split into two rules to achieve easier readability. 

4. The new rule as proposed by the Montana Dairymen's 
Association (MDA) provides as follows: (text of present rule 
with matter to be stricken interlined and new matter added, 
then underlined) 

"I. TRANSACTIONS INVOLVING THE PURCHASE AND RESALE OF 
M;J:LK WUHIN THE STATE" 

ill on-the-farm prices as fixed by the board will apply 
only to those producer-distributors wno produce. process and 
sell at retail prices on the farmstead only milk exclusively 
produced by their herds. 

l1l As an aid to the efficient collection of license 
fees and assessments. each distributor who purchases milk from 
producers shall deduct {rom payments due such producer§ any 
license fees and assessments due the department from such 
producers under sections 81-23-202 and 81-23-105, MCA. The 
distributor shall transmit such fees and assessments to the 
ggpartment together with a statement of individual producer 
assessment payments. Assessments under section 81-23-202, 
MCA, shall be reported and paid at least quarterly, as 
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provided in that section. Assessments under section 81-23-
105 and ARM 8.79.302 shall be separately reported and paid 
monthly. 

ill Deductions of any kind (other than assessments that 
are required under 82-23-105 and 81-23-302. MCA. and license 
fees! from payments due producers may be made ONLY UPON 
WRITTEN AUTHORIZATION from producers. or. in the case of 
cooperatives. upon formal resolution of the directors at a 
regular business meeting. A copy of such authorization shall 
be retained by the distributor as part of its permanent 
records for its own protection. 

lil Distributors. jobbers and import jobbers delivering 
to wholesale stops must leave at such wholesale stops an 
invoice of the sales of fluid milk for each day's delivery, 
itemized as to number of each separate form or use of milk 
sold and the total price of each such form or use sold. In 
instances where the distributor elects to utilize a computer 
to bill its customers, the distributor may elect to forego 
recording the total price and unit price of each such form or 
use of milk sold on the invoice left with the wholesale 
customers. In the computer invoice utilized, the billing 
system must indicate for each delivery. the number of each 
seParate form or use of milk sold. the unit price of and the 
total price of each such form or use sold. 

l2l All tests approved by the Montana department of 
livestock shall be considered by the department of commerce as 
official tests for the purpose of administration of the Milk 
control Act. 

l£l When producer payments are based upon butterfat 
tests from composite samples, a portion of each composite 
sample must be retained until the succeeding composite sample 
is tested. 

ill Each distributor must maintain a record of butterfat 
tests of each producer's milk or cream covering each pay 
period and provide each producer with each butterfat test 
result made for that producer as provided in subsection 1101 
of this rule. such record shall be kept on file for two 121 
years and be made available to any authorized agent of tge 
department upon request. 

i§l On or before the tenth day of each month.the bureau 
chief will post for public inspection in the main office of 
the department an original notice of the class I, II and III 
prices to be paid producers for grade A milk by distributors 
during the next calendar month. In addition thereto and on 
the same day, he will cause a correct copy of the posted 
notice to be mailed to each distributor, producer-distributor, 
and producer licensed under the Act. The notices must contain 
not only statements of the correct prices to be paid. but 
statements of the applicable Chicago area average prices 
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relied upon. and the mathematical computations by which 
Montana prices were arrived at. 

111 For the purpose of determining the audit value of 
producer milk delivered to a plant under section 81-23-302. 
MCA. all butterfat and skim milk received from producers shall 
be considered as utilized by the plant in either class I, II 
or III as indicated by plant processing and sales records. 
Skim milk dumped or allocated to allowable shrinkage shall be 
considered as utilized in class III for pricing purposes. 

ilQl Distributors purchasing milk or cream from producers 
shall render to producers not later than the 15th day of each 
month. statements showing each of the following items: 
~ Name and address of distributor issuing statement. 
iQl Date of statement. 
1£l Period for which statement is rendered. 
1Ql Name of producer for whom the statement is intended. 
~ Producer butterfat tests for the first half of the 

month or other test period. 
ifl Producer butterfat tests for the last half of the 

month or other test period. 
iql The weighted ayerage butterfat test of the producer 

for the month tor which the statement is rendered. 
ihl Percentage of milk or skim milk and fat utilized i~ 

each classification. or. in the alternative, pounds of milk or 
skim milk and fat utilized in each classification. 

iil Rate paid for milk at test for each classification 
as established by applicable rule. 

iil Total pounds of milk purchased from producer. 
lkl Amounts paid as premiums. bonuses, etc. 
ill Gross amounts paid after addition of premiums etc. 
lml Itemization of advance payments and authorized 

deductions. 
lnl Total deductions. 
lQl Net amount due and paid. 
i11l On or before the eighth business day after the end 

Qf_each month. in detail and on forms supplied by the 
department. each distributor must submit to the department a 
.report of the information required by ARM 8, 86.512, and a 
report of: 
~ out-of-state sales (packaged and bulk); and 
lQl information of what produ~§rs. to the distributor's 

knowledge, have gone out of business during the preceding 
month, 

llAl on or before the 15th day of each month. each 
9istributor must submit to the department a duplicate or other 
correct copy of its producer payroll for the preceding month, 
1ndicating total producer de~eries and payment for the 
preceding month for each producer supplying the plant. 
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l12l Each distributor whose place of business is outside 
the state of Montana. but who comes under the jurisdiction of 
the Milk Control Act. and of this rule by virtue of his 
distributing milk within the state. either in bulk or packaged 
form. must file with the department on forms supplied by the 
department. on or before the 15th day of each month. a report 
of sales of such milk during the preceding month. 

lAl Each import iobber who purchases milk from sources 
outside the state of Montana for resale in Montana must file 
with the department. on forms supplied by the department. on 
or before the 15th day of each month. a report of sales of 
such milk during the preceding month. 

iQl Each producer-distributor shall file with tne 
department. on forms supplied by the department. on or before 
the 15th day of each month. a report of his class I sales and 
disposition of production in excess of class I sales during 
the preceding month. 

l1il The department shall cause periodic audits of the 
books and records of distributors to be made to verify the 
utilization of all milk reported pursuant to ARM 8.86.512, 
thereby establishing payment or nonpayment of producer prices 
fixed by rules of the board. 

iSl Oyerpayments made by distributors not offset against 
underpayments or otherwise collected by the distributors 
within ninety (901 days after final settlement of the audit of 
the period during which the overpayment was determined will 
not be credited to the distributor in any subsequent audits. 

iQl Upon completion of each audit. the distributor will 
be furnished with an audit summary and commentary with respect 
to audit results and with indicated producer adiustments. if 
any. for each month audited. All underpayment settlements 
must be paid to producers on or before the next regular pay 
date and proof of such settlement payments must be filed with 
the department by the distributor forthwith. 

1£l At any time a distributor is unwilling or unable to 
reconcile the audit results with rules of the board and/or 
department it may reguest a review of the audit by the bureau 
chief. The time limitation for final settlement payment to 
producers will be stayed until ten (101 days after such review 
is completed and the distributor has received notice of the 
bureau chief's decision. 

lQl Within ten (10) days after the distributor receives 
notice of the bureau chief's decision it may file written 
application for appearance before the department at its 
offices in Helena, Montana to review the decision of the 
bureau chief. The time limitation on final settlement payment 
to producers will be further stayed until review by the 
department is completed, After such a review, the department 
will make official findings and conclusions and order. to be 
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effective upon the issuance thereof. 
ll2l All milk and its component quantities of skim milk 

and butterfat sold by a producer or a producer marketing 
organization Which is required to be reported pursuant to ARM 
8.86.512 will be classified by the department pursuant to 
section 81-23-101. MCA. for the purpose of establishing 
compliance with minimum producer prices fixed by applicable 
rule of the board. to-wit: 

lAl Class I milk shall include. in addition to that 
specified in section 81-23-101. MCA. shrinkage in excess of 
percent of current producer receipts and plant overages. 

lQl Class II milk will be classified as specified in 
section 81-23-101. MCA. 

lQl Class III milk shall include. in addition to that 
specified in section 81-23-101. MCA. skim milk dumped, Plant 
loss or shrinkage of 2 percent or less of current producer 
receipts and bulk inventories of fluid milk products. 

11Ql When a pool handler. as defined in ARM 8.86.5111el, 
purchases milk outside the pool area, as defined in ARM 
8.86.511Cal, which is greater than the needs of its Montana 
market, all such purchased milk that is greater than that pool 
handler's Montana market requirements will be deducted from 
its total purchases outside the pool area. 

l1ll Pool handlers with surplus pool milk shall make that 
milk available to other pool handlers as required by the other 
pool handlers to fulfill their class I and II market needs. 
such surplus pool milk shall be made available to the other 
pool handlers at the actual cost. including transportation and 
other handling costs. to the pool handler having such surplus 
pool milk: the pool handler having such surplus milk may not 
charge the other pool handlers a premium. profit, or other 
amount in addition to the actual cost to the pool handler. 

Llal A distributor may reject milk provided by a producer 
because of inferior quality or noncompliance with the lawful 
rules of duly constituted health or sanitation agencies. In 
all cases the reiection of the milk must be supported by a 
statement to the producer setting forth the reason(s) for 
which the milk was rejected. A distributor shall mail a copy 
of the statement to the department. 

ll2l Except for persistent repetition of the cases set 
forth in subsection 1171 of this rule. no producer's contract 
or purchasing agreement. whether express or implied. may be 
terminated by a distributor except for cause after notice and 
hearing by the department in accordance with the rules and 
procedures prescribed by the Montana Administrative Procedure 
Act. 

llQl No producer may terminate his contract or selling 
agreement with any distributor except by giving at least 
thirty 130) days' WRITTEN notice to the distributor and to the 
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department of his intention to terminate. However, nothing in 
this rule prevents a distributor and a producer from providing 
by WRITTEN contract or agreement for a shorter or longer 
period of notice. The producer must be paid in full by the 
15th day of the month following the month of such termination. 

ll1l If any provision of this chapter, or the application 
of this chapter to any person or circumstance shall be held 
invalid. the remainder of this chapter. or the application of 
such provision to persons or circumstances other than those as 
to which it is held invalid, shall not be affected thereby." 

AUTH: 81-23-104, MCA 
IMP: 81-23-103 AND 81-23-402, MCA 

5. The new rule is created because the old rule (ARM 
8.79.101) was split into two rules so it was easier to read. 
Amendments were also made to the old language as it exists in 
the new rule to eliminate obsolete and unnecessary language, 
language duplicated in other rules and to rewrite the rule in 
accordance with accepted attorney general's drafting style. 

6. Persons known to have a possible interest in this 
proposal are producers and distributors. 

7. Interested persons may participate and present data, 
views, either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Milk 
Control Bureau, 1520 East Sixth Avenue-Room 50, PO Box 200512, 
Helena, MT 59620-0512, no later than November 15, 1993. 

a. A hearing officer will be appointed by the attorney 
general's office to preside over and conduct the hearing. 

DEPARTMENT OF COMMERCE 

By:d~ 
Andy J. Poof,;J~puty Director 
Department o~Commerce 

By: {l&A f&r,~ 
Annie ~rtos, Rule Reviewer 
Commerce Chief Legal counsel 

certified to the secretary of State October 4, 1993. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed NOTICE OF PUBLIC HEARING 
amendments to several rules: 
rule 8.86.301 as it relates to 
transportation of milk from ) 
farm-to-plant and as it relates) 
to minimum pricing; rule ) 
8.86.505 as it relates to ) 
readjustment to quotas; and ) 
rule 8.86.514 as it relates to ) 
settlement fund payments ) DOCKET #19-93 

TO: ALL LICENSEES ONDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), ~ALL INTERESTED 
PERSONS: 

1. on November 17, 1993, at 10:00 a.m., or as soon 
thereafter as possible, a public hearing will be held in Dept. 
of transportation auditorium, 2701 Prospect Avenue, Helena, 
Montan~ to consider amendments of ARM 8.86.301, section (10) 
and (14) (c), ARM 8.86.505, sections (1) (b) and (c) and ARM 
8.86.514, section (1) (c) 

2. The hearing will be held in response to a petition 
by the Montana Dairymen's Association (MDA) and on the milk 
control board's own motion. 

J. The rules proposed to be amended by MDA provide as 
follows: (text of present rule with matter to be stricken 
interlined and new matter added, then underlined) 

"8.66.301 PRIC!NG RULES 
(1)-(9) remains the same. 
(19) ~~ensper~a~ien ef ~ilk. 
(a) Defini~iens as ~sea in this pa~a~raph are ae 
~ 

(i) laber ees~ is aefinea as salaries, wa~es and 
payrell talfeS fer Eirhers and ethers1 

(ii) emple~ee bene£i~s ease is defined as "frin!)e 
bene£i~!ll" stteh as l'lespiealieat.ien and/er life insttrar~ee, 
per~sien een~~ibtt~iens, tlflemple~en~ ir!!lltlrar~ee, ir1d~s~rial 
aecieen~ insttranee, siek pa':J', ·.·aea~ier~ pa)', et.e. , 

(iii) ren~al ees~ is ~efined as the leasin~ ef vehieles 
afld eq~ipmen~ (e.~. l;rttelts, t.al'llts, P"'"lft'PS, el:e.) rather thafl 
ewninEJ them, 
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(i•) repair aHe maiH~eHaHee ees~ is aefiHea as the 
a•,•era<Je ees~ ef repairs aHa maiH~eHanee ef et~:llt mille ta!'!lf 
truelts ever the m~st. reeent t .. ·ehe (12) meHt.l\ perieei: 

(~J <Jas, eixesel f~el, ail af'lei lt~:erieaf'l~s ees~s are 
aefif'leei as ~fieae ame11n~s aet.~ally reeereiea afui used il'l e\!llt 
~af'llt t.ntelta en speeifie farm te !'laRt reu~es. Fer e, er~ se; eft 
eefit.s ($.97) iHerease er deereaae il'l ~1\e east ef <Jas aHa 
axeael fuel, the rate ef ha~liH!J weulei autema~ieall~ iHeteaae 
er deerease eRe eeAt. ($.91) per h\!Heireawei<Jht. 

(vi) ~ire seats are aefiHea as the a"ere:<Je eest a£ tires 
t~seei efi e\!llt millE taf'llt truelt9 9Ve! tl\e meat e\!rreHt t;..,eh•e 
(12) mel'l~ft !'Cried. 

(vii) insuraflee, licefiae afld tax ees~a are aefiHea as the 
avera<Je east ef ~fiese +tcma, reeet'ded e~ sJ3eeifie tal'llt truelt, 
eoer ~fie mea~ eurrel'lt ~welve (l2J meHth period; 

(~iii) eeHtree~ aer.iees eests are aefified as all eeats 
paid te a eentrae~ aauler aAd approved b~ the beard. 

(ix) General aHd ad~strati:e eeats are defified as 
felle•A's! 

fA-t--~:me~mn~il'I<J, reeel!'a lreepiRfJ aHd elerieal ees~s, 
(B) aamil'lis~rat.i'Ye aHd/er s~perviaiel'l eeats; 
(C) tal'lk truelt eleaniHeJ sHpplies (e.~. seaps, 

de~e~~eH~, water, ete~; 
(!3) ~':"l'llt ~l!~ek e~erage (e.eJ. traeoters, trailers, ete.) 1 
(B) mxseellaneeus depreeia~ieH, l!'eJ3air aftd renotal ees~s 

(e.EJ. shep repair e~uipment, f~el taHJts, pumps, e~e.), 
(F) ether ~iaeellaHee~Jos items (as eeat jldstifiee). 
(X) OeJ3reeiatieft el'l tr~elts is defi!'led as erieJinal eest.s 

ef the trtlelt less sal. aqe -<tltie, ei·.l'iaed B) t!l<le eeel'!emie life 
e£ tfie t.r\!elt euJ3reaaed il'l tetal miles. 

(xi) Bepl! eeiatien en bullt mill< fia~lil'l<J tal'llts is defined 
a:s eriqifial ees~s ef the ~al'llt less aaha<Je '>'alue, divided b~ 
~1\e eeel'le'lue Llofe e£ the t.al'llt exJ3ressed il'l tetal years. 

(xii) IJ'Ite~eet is EiefiRed as the eest ef berrewer eapital 
er, in the alterfia~io'e, a re~urH el'l iHvestea eapital e~~al te 
the eurrent iHterest eesot Sl'l berrewer capital. 

(xiii) Pred~eer reHte is aefiHed as a EJreldp e£ prealdeers 
aesi<Jfiatea b1 the perseH, firm er eer!!'eratiel'l whe tra!'leperts 
these J3red\!eers' milk frel!l farm te plal'l't, .. ·bet-her Sldeh fiaHler 
ee a distribldter er plal'lt hauler er a eel'l~raet. hauler as 
defil'lea (xi\), (A) bele~. IH deai<Jl'la'tifieJ reutes, the haldler 
lft\lsot !Ji·.•e eeHsiaeratiel'l te tae similarit)' a£ ha\!lin<J 
eenaitieHs, be~.eel'! er amel'I<J tl<le prealdeets se assiqHed, sHeh 
as !'reximitt ~e the plan~ al'!d ~e each ether, read eenditieHs, 
fre~tlel'!ey ef fialdl al'ld the eeefiemie feasieilit~ ef s~:~efi 
~reldpil'I!J· ~fie beard reserves tfie riqfit ~e rejeet any er all 
pred~:~eer reut.es ne~ aesi<Jl'la~ed iH aeeerdafiee with tais 
defil'litiel'l after due eel'!sidera~iel'l ef all the fae~ers 
speeifiea fiel!eil'l; 
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('lti'<') Ilat~lers. 
(A) a een~rae~ fia~lex is defined as an inde~enaen~ 

~ersen, firm er eerpera€ien, inel~ain~ a prea~eer eee~erati,e 
asseeia~ien, wfiiefi awns i~s ewn ~ransper~atien e~~ipmen~ ane 
wfiiefi een~rae~s airee~ly wi~fi the ~rea~ee~e fer traneper~inq 
~heir millt !rem farm te plant 9ttb:jee~ te the preoisiens ef 
this s~bpara~raph (10), 

(B) a dis~ribti~er er plant hattler is defined as a mil* 
!lr"eeessin~ plant "niefi pre.,.i<ies tra!'lsper~atiel'l ter hatiling 
mill£ fr"m tfie farm te Hoe plant ana ne!!Jetiates the fia~Hflg 
rates fer this trBflspertatien • ith the pre<i~eers invel ,•e<i 
s~bjeet te the pre.isiens ef this s~b!laragraph (10). This 
term inel~<ies all dis~rib~ter er plan~ fia~lers pre~i<iing s\:leh 
transpertatien regardless ef whetfier the: pre~iae their ewn 
transpertatien e~t~ipment and labor er seettre ~ransper"ta~ien 
ana laber frem anether eetiree; 

(lt. l lla~lil'lg ra~ee. 'l'he ~er'lll hatilin~ ra~es as tlsed in 
l!.l\is r~le means tfie ra'te ehargea prea\:leere fer ha~:tlinCJ mill£ 
frem farm te plal'l~. 'l'fie ha~lin~ rate is ~e be eased en tfie 
ees~ ef fia~lil'lg fer the si* lewes~ menths ef the plant-s tel!.al 
'!lre<i~e'tien fer tfie year, fer eaeh re~l!.e, te eem~eneate fer an 
infla~ienar} faet~ 

(*vi) 8!!iter's leg is defines as a reeera maiAtai!le<i ey 
tl\e ta!llE trtielE 9river indieatiflg t 

{A) aef!>arture time frem plant er ether ileaE!~~arters at 
the eeginl'lin~ of eael\ r\:ln, 

(B) arri'<'al time at the plant at ena ef _aeh r~n7 
(C) total miles tra.,ele<i en eaeh rt~n; 
(8) ari·•er's eellllfteflts en teaa eenaitiofls, delays ef all 

t~'!les, en the road e~tiipmeflt fail~res, ana ether iniermatiel'l 
as tfie 9river may aeem appropriate. 

(*vii) Invested ea'!lital is aefil'lea as the net eapi~al 
in.estea il'l ha~lin' and allieEI eq~ipmel'lt af~er red~etiofl et 
all existin' leafl balanees, 

( 1!1) Reeeras , 
(i) The ais~rib~:tter aflfi/er eentraet ha~le!! shall 

maifltaifl reeerds ef ha~:tlifl' eests b~ speeifie tP~elt a\:lffieient 
te pre•, ide eests e!'l ~he fellewinEJ eest ite'!lls. 

(•\) laber ( inehtain~ s~l!ll!laries ef meehaflies' time spent 
en farm te plant vehieles), 

(B) e~leyee ee!'lefi~s; 
(C) refltel (it' any), 
(8) repairs ana maifltenanee; 
(E) ~as, eil ana ethel! l~hrieant9, 
{F) tires; 
(G) ine~ra!'lee, licensee a!'ld taxes, 
(H) ee11traet: sel!'•'iees; 
{I) ~ene!!al al'la aaministrati,.e; 
(J) depreeiatien efl tP~el£9, 
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(K) iAt.e~eet., 
(L) dJ:"ive~ I e le~, 

(e) Pl:'edtteel' l'etitee: 
(i) pl:'edtiee~ retit.ee t.e eataeliafi fiatiliAq seats fl'em 

farm t.e plaAt mttst ee stiemitted te aAd appreoed ey tae eeard 1 e 
exeetttioe secretary pl:'ier te aAy petitieA tel' eaaAqes iA 
fiattliA~ l:'ates. 

(d) PetitieA fer eaaAqes ift hatiliAq rate&T 
(i) Ceftside~atieA ef any hatiliA~ !:'ate efian~es sfiall ee 

iAitiatea ey tfle aiatrietiter e~ eeAtl:'aet flatiler ey 1A'l"itten 
petitien directed te the eeard ef milk eentrel, 1424 9th 
AveAtie, lleleAa 1 liel'ltafta 59629 • 

(e) DetermiAatieA ef aatilinq eeata. 
(i) HattliAq eeata will ee dete~ined ey aA atielit ef 

aietrihtiter'a ez eeAtraet aatiler•a AatiliAq east reeerda. Stieh 
atitiits sl'!all et;>o1el:' a perieei ef till!e a~:~ffieiently leAIJ te 
aeetlratel~ eataeliea ettrrent ha~tliA~ eeata pel:' l'ttinareei,.ei~JAt. 
Stief\ a~:~elit. .ill ee eeAdtleted ey the millt eeAtrel e~:~reat1 
ptiretlaf'lt te the preeea~:~res--pre• .. iaed fer in tais rule. llfiel'l 
tae fiatilel:''s tetal eests eA a l!'ettte by !eute bataia haoe bee!'l 
appre., ea e:y tae eeard ef millt eenb el the el'!ar~es te 
indioidttal prea~:~ee~s en a specific ratite eeeeme a matte!!' ef 
neqetiatien aet.eeA the ha~:~ler and the prea~:~eer eeAeerAea. Il'l 
tl'!e e"e"t tl'!at the hati!er aAa his pred~:~eera are tlnable te 
a~ree en the Eiistrietttien ef appreved l'latilin!J eesta all!en!J the 
preeitieera eel\eerAeel, the eearei ef millt eentrel will tfieA 
epeeif~ atteh aistl:'il9~:~tien ef eeats baseel eft ehe faeta 
a•.ailaele at that ti111e. 

fTrtilQl Products not specified. Any unassigned 
quantity or new product hereafter marketed, but not 
specifically priced under the appropriate price announcement, 
will be assigned a price which will be the logical multiple or 
fraction of the nearest quantity or product to which a 
specific price has been fixed by the appropriate price 
announcement, until a specific price or formula for price is 
ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the 
industry. THE BOARD OF MILK CONTROL MUST BE GIVEN THIRTY (30) 
DAYS WRITTEN NOTICE PRIOR TO THE INTRODUCTION OF A NEW PRODUCT 
IN THE STATE OF MONTANA. 

~llll Jobber and/or independent contractor prices. 
Minimum prices that must be charged to jobbers andfor 
independent contractors by distributors for packaged milk 
products are set forth in the appropriate price announcement. 

~illl supervening federal or state law. No price 
established by any formula set forth in this rule shall be 
charged if the same be contrary to any supervening federal or 
state law, rule or regulation. Should any minimum prices 
published by this board under this rule exceed the limitations 
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imposed by such laws, rules or regulations, such prices shall 
be reduced to the extent of such excess, even though such 
reduction may impair a uniform or complete application of the 
price fixing formula, or any of the same, set out in this 
rule. The prices, as so modified, shall be respected and 
enforced as the minimum prices established under this rule. 

fT++llll Monthly price announcements. 
(a) Monthly price announcements will be issued pursuant 

to paragraph 6 of this rule. Producer, jobber, institutional, 
wholesale, retail and on-the-farm wholesale and retail prices 
will be uniform and identical throughout the state of Montana. 

(b) In the event that recalculation of the formula 
indices does not indicate a change in prices, that 
circumstance also will be announced." 

AUTH: 
IMP: 

81-23-302, MCA 
81-23-302, MCA 

~~8. 86.505 READJUSTMENT AND MISCELLANEOUS QUOTA RULES 
(1)-(a) (iii) remains the same. 
(iv) reduce each eligible producer's quota for whom a 

figure was computed under section (iii) hereof by the number 
so computed effective on March 1 next following. However, 
quota will be reduced only if there was less than ~ IQ1 
quota milk in class III for the preceding month of May. In 
addition, if quota milk is to be reduced pursuant to this 
rule, each producer whose quota milk is to be reduced shall 
have until, but not including, March 1 to sell or otherwise 
transfer the underproduced quota before such reduction is 
effective. 

fbr !le quota "'ill l:le reaelju:3t~ore J'al"1;uary 1993. 
te+iQl No additional quota will be issued until there is 

less than tweloe ~ereent (12l) twenty percent (20%) in class 
III. If the quota to be assigned is less than five-tenths of 
one percent (0.5%) of the quota held by all eligible 
producers, the entire quota pounds to be assigned shall be 
carried over until the following year and combined with any 
other quota for assignment at that time. 

fd+i£1 on or before the first day of April each year 
where applicable, the administrator shall calculate each 
eligible producer's additional quota to be assigned in 
dCCordance with the following computations: 

(i)-(vi) remains the same. 
teti.Ql If the established quota contains more surplus 

than can be effectively handled, any affected party may 
petj_tion the milk control board for a hearing. 

t£+.L!ll Each eligible producer Wl.ll have six (6) mont.hs 
~cter this plan's effective date to reduce his production to 
~'s assigned quota. Following the initial six (6) months, any 
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freight costs and loss on the movement and sale of surplus 
milk over quota will be charged back to those eligible 
producers who produced above their quota. The proceeds for 
the sale of surplus milk above quota, less transportation, 
will be paid to the eligible producers who ship in excess of 
their quota." 

AUTH: 
IMP: 

81-23-302, MCA 
81-23-302, MCA 

8.86.514 PROCEDURES FOR POOLING OF RETURNS fROM POOL 

(1) (a)-(b) remains the same. 
(c) on or before the 13th day of the month, notify each 

pool handler of the amount if any by which his utilization 
value for the preceding month exceeds the amount due pool 
dairymen with respect to the pool handler's pool milk, based 
on the appropriate quota and excess prices. The amount of 
such difference must then be paid by such pool handler to the 
administrator on or before the 15th day of the month, or the 
first business day thereafter, for deposit into the pool 
settlement reserve. Any amount due that is not ~ received 
by the administrator by the 25th of the month will have a late 
charge or an interest charge of 1.5% automatically attached 
each month the payment is not made. For purposes of 
calculating ~he interest, the 1.5% charge will be added to the 
unpaid balance each month. 

(d) remains the same." 

AUTH: 
IMP: 

81-23-302, MCA 
81-23-302, MCA 

4. The amendment of ARM 8.86.301(10) is necessary 
because the paragraph is obsolete. Nearly all hauling of milk 
in Montana is now done under contracts directly between the 
producer and the hauler, whereas the trucks used to be 
provided by the distributor. Negotiated contracts are a much 
more efficient method of setting hauling rules. 

5. The amendment of ARM 8.86.505(1) (iv) is to allow for 
an adequate supply of milk in Montana. Experience from 
operating the Montana milk pool and quota plan has shown that 
the 12% excess milk provisions in the current rule is not high 
enough. 

6. The amendment of ARM 8.86.505(1) (b) is because it is 
now obsolete. 
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7. The amendment of ARM 8.86.514 is to ensure the ~ilk 
control bureau receives the monies due the pool settlement 
fund in a timely fashion. In the current rule, "r:he word "paid" 
was unclear whether it had to be received or just placed in 
the United States mail by the 25th of each month. 

B. The rule proposed to be amended by the board of milk 
control provides as follows: (text of present rule with 
matter to be stricken interlined and new matter added, then 
underlined) 

11 8.86,301 PRICING RULES 
(l)-(14) (b) remains the same. 
l£1. Prices announced_pursuant to subs~ction 6 of this 

:::-ule are stated in United States of America (USA) curten£Y.~­
When currencv ~~~~n USA currency is used to purchase 
milk. compliance with minilJ!b1:U pric.ing_JJ.l_{es will be determir>f).g 
by converting the foreign currencv to USA cu~rency at thg 
exchange rate posted ~t the nearest bank holding a USA 
National bank QL._iLJI_CLJ1_t.sna state bank charter." 

AUT!{: 31-23-302., MU\. 
IMP: 31-23-302, MCA 

Note: If the petition changes proposed by MDA are 
adopted by the board, the numbering of this amendment will be 

( :J) (c). 

9. The amendment of ARM 8.86.301(1) (c) is to clarify 
what currency minimum prices are based on. Currently milk is 
being sold on the Canadian border at the correct dollar and 
cent value, however, canadian money is being accepted for 
payment at its face value, causing the milk to be sold for 
under the required minimum pricing. This amendment is being 
proposed to prevent that situation from happening. 

10. Persons known to have a possible interest in these 
proposals are producers, distributors, retailers and 
consumers. 

11. Spe.ci.fic factors which the board will take into 
c~nsideration in these proceedings will include, but not be 
cim~ted to the folloWlng: 

a. current and prospective supplies of milk in relation 
to current and prospective demands for such milk for all 
purposes. 

b. Current procedures for hauling milk from the farm­
to-plant. 
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12. Interested persons may participate and present data, 
views, either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Milk 
Control Bureau, 1520 East Sixth Avenue-Room 50, PO Box 200512, 
Helena, MT 59620-0512, no later than November 15, 1993. 

13. A hearing officer will be appointed by the attorney 
general's office to preside over and conduct the hearing. 

MONTANA BOARD OF MILK CONTROL 
MILTON J. OLSEN, Chairman 

!~~Y J~D~~roetor 
Department of Commerce 

By:~~~~/V~%~~~v~~;-~~J~·~~~~~-------­
Annie M. Bartos, Rule Reviewer 
Commerce Chief Legal Counsel 

Certified to the Secretary of state october 4, 1993. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the ~atter of the 
amendment of Certification 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED NEW RULE I 
EARLY CHILDHOOD 

1. on December 9, 1993 at 3:00 p.m., or as soon 
thereafter as it may be heard, a public hearing will be held 
at the Board of Public Education offices 2500 Broadway, 
Helena, in the matter of the proposed new rule Early 
Childhood. 

2. The rule as proposed provides as follows: 

I EARLY CHILDHOOD ( 1 l The early childhood program is 
offered as an "add-on" to the elementary program. It may be. 
offered as a minor to elementary education or as an approved 
program for the addition of early childhood to a program. 

lll_ For the prospective teacher of children. aaes 
eight and under, the program shall: 
~ provide coursework and/or experiences whi.ch 

orepare the student to meet the needs of family, educators 
and the general public through the ability to: 

iii_ explain to parents and other concerned individuals 
the fundamentals of child growth, development. and learning; 
articulate the rationale for developmentally aooroorlate 
education programs for young children and the need for 
community support for such programs; 

1iil identify services that provide information ang 
support for families and children and the role of related 
disciplines in supporting young children and their families; 

riiil explain roles of parents as primary caregivers and 
.informal teachers of young children. understand the 
importance of parents' expectations for their children. and 
acknowledge the collaborative role of parents and teachers in 
early childhood programs; 

l.iY.J.. communicate how children affect and are affected 
by parents, siblings, extended family and community; 

lYl_ work cooperatively and supportively with families, 
especially those that have special educational needs, 
jncluding those in which English is not the dominant languagej 

iYil include families in assessing a child's 
Ci\'?Vel.opment, report assessment results in a cJ,ear and 
.c;upportive manner to family members and other appropriate 
))£9fessionals, and identif'i. strengths and needs when setting 
'l.Q,;tJJi.,. 

lQl_ provide knowledge and/or experiences necessary for 
):he student to assist all children lncluding those with 
qisabilities. and their parents, through the ability to: 
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1iL participate in and assist 
family centered assessments and 

other professionals in 
in developing and 

implementing individualized service and educational plans 
for young children; 

liil adapt curriculum content to meet the needs of all 
young children, including those who may have a disability, 
be at risk for developmental delay or may be gifted. 

! iiil a.rticulate the rationale for early intervention 
services; 

..(iyl_ identify available special educational community 
services for the young child. including prevention. earl.:x:: 
intervention. integration into mainstream environment, and 
referral to specialized program. 

l.!;;.L provide the basis for assisting with health ai)Cl 
safety related areas including: 

lil_ basic health, nutrition. and safety management 
procedures for infants. toddlers, and young children as well 
as basic health and sa,fety management procedures regarding 
childhood illness and communicable disease; 

liil appropriate health appraisal and referral 
procedures to appropriate community health and social 
services when necessary; 

<iii) identification of hazards, assessment of ris~s 
and appropriate corrective steps in early childhood settings; 

..(iyl_ assistance to young children in developing 
decision- making and interpersonal skills to promote good 
health and personal safety. 

iQl_ provide field 
internships in which: 

experiences and professional 

_ill_ theory and practice are integrated through field 
work in conjunction with coursework and professional 
consultation. (at least part of the experience must be with 
children under five); 

illJ.. the student assumes the full range of teaching 
duties in exemplary early childhood settings. 

lgl_ provide the ability to respond professionally to: 
lil_ the interpretation of historical. philosophical. 

and social foundations of early childhood education and 
their affect on current practices and future trends; 

liil current issues which affect children, families, 
and programs for young children and the early childhood 
profession; 

(iiil value issues and the need for incorporating codes 
of ethics io professional practices; 

i.itl working cooperatively with professionals 
(including) volunteers to maintain a safe and 
developmentally appropriate environment; 

lYl career long growth and development; 
lYil signs of emotional distress, child abuse and 

neglect and reporting to appropriate authorities. 
lfl_ Provide the ability to analyze and evaluate 

developmental theories and implications to: 
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lil_ integrate various developmental domains. learning 
styles and learning modalities; 

liil include theories of development. learning and 
assessment in planning appropriate programs. environments 
and interactions; 

Ciiil develop and implement an integrated curriculum 
using play. themes and projects focusing on the children's 
developmental needs and interests; 

liYl integrate multlcultural/anti-bias themes, 
literature. and experiences in all curriculum areas; 

J.:iL observe and record young children's behavior and 
conduc~ accurate and meaningful assessments; 

lYil apply knowledge of utility and limitations of all 
forms of assessment administered to young children~ 

Cviil create and man.age a learning environment that 
emphasiz§s direct exner1ence. active manipulation of 
concrete materials, child choice and decision- making, 
exploration of the environment and interaction with others; 

(viii) use developmentally appropriate methods that 
include play, open ended questions, group decisions. problem 
so1v1ng. cooperative learning and inquiry experiences to 
help young children 1n solv1ncr problems, making decisions. 
and becoming independent learners and developin_g 
intellectual curiosity; 
~ use group and individual guidance and problem 

solving techniques to nurture prosocial interaction 3mong 
children, to encourage interpersonal problem solving and to 
develop self control and oositive self esteem. 

AUTH: Sec. 20-4-102 IMP: Sec. 20-4-103 

J. Currently, there is no endorsement for early 
education. The board has proposed this rule in 
recognize individuals with this specific 
preparation. 

childhood 
order to 
academic 

4. Interested parties may submit their data, views or 
arguments either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
John Kinna, chairman, Board of Public Education, 2500 
Broadway, Helena, MT 59620, no later than December 19, 1993. 

5. John Kinna ot the Board of Public Education, 2500 
Broadway, Helena, MT 59620, has been designated to preside 
over and conduct the hearing. 

WAYNE BU~ANAN~~ecutive Secretary 
Board of Public Education 

Certified to the Secretary of State on 10/4/93. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Accreditation 
and Special Education 

NOTICE OF PROPOSED AMENDMENT OF 
ARM 10.60.101 BOARD OF 
PUBLIC EDUCATION POLICY 
STATEMENT, 10.60.102 DUE 
PROCESS IN SERVICES, 
10.60.103 IDENTIFICATION 
OF CHILDREN WITH DISABIL­
ITIES, 10.55.802 
OPPORTUNITY AND EDUCATIONAL 
EQUITY, 10.55.805 SPECIAL 
EDUCATION, 10.55.2002 
STUDENT RECORDS, 10.55.2003 
SPECIAL EDUCATION RECORDS 

NO PUBLIC HEARING 
CONTEMPLATED 

To: All Interested Persons 

1. on December 9, 1993, the Board of Public Education 
proposes to amend ARM 10. 60. 101 Board of Public Education 
Policy Statement, 10.60.102 Due Process in Services, 
10.60.103 Identification of Children with Disabilities, 
10. 55. 802 Opportunity and Educational Equity, 10. 55. 805 
Special Education, 10.55.2002 Student Records, and 10.55.2003 
Special Education Records. 

2. The rules as proposed to be amended provides as 
follows: 

10.60.101 BOARD OF PUBLIC EDUCATION POLICY STATEMENT 
(1) It shall be the policy of the Board of PUblic 

Education to foster the development and continuation of 
appropriate special education services for all identified 
har~d±eat't'e<!i children with disabilities with the opportunity 
to become confident, dignified and self-sufficient members of 
society to the greatest extent possible. 

AUTH: Sec. 20-2-121 IMP: Sec. 20-7-402 

10.60.102 DUE PROCESS IN SERVICES (1) Special 
education services shall include the provision of due process 
to ensure the rights of har~d±eat'ped children with 
disabilities. The goal of due process is to prevent harm to 
children, parents and society. Due process shall include 
protection regarding the following: 

(a) identification of har~d±eap-disability; 
(b) through (d) will remain the same. 

AUTH: Sec. 20-2-121 IMP: Sec. 20-7-402 
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10.60.103 IDENTIFICATION OF ~HE--HANB%€APPE9--CHILDREN 
WITH DISABILITIES (1) In order that a free, appropr~ate, 

public education be provided to all children, all persons who 
can assist in identifying !fie ~e~eiea~~ee--disability and 
determine services to meet the needs of a child shall 
participate in the placement process. 

( 2) Child study teams shall be used to identify 
~a~siea~~es--children with disabilities, and instructional 
teams shall be used to plan individual education programs. 
Parents shall be involved in the child study team process and 
shall be included in the development of the individuaiized 
education plan. 

( 3) To assure correct identification of ~a~sieal'e 
disabilities and proper educational placement, children shall 
have the opportunity for a comprehensive educational 
evaluation.---~~-~~~b&~--~h~~~---~~--eaHeo~ie~ai7 
peye~eioqieai;-~~~-ena-~~-~~--ee~~~~-~~-ie 
~aile~ed-~e-e~~~~-~~~~~~~~~-fo~-aii 
~eferres-ehi±dren~--~~~-~~~~~-a~-edmi~ie~e~ed 
eo-~-~-~-eneure--~he-~~-~~-eeeH~~~y--~he 
e~iidLe-~rue-~~~~~-~--~~~~~-e~ie~e-~hae 
a~-~~~-~~-i~aeeu~a~e;-~-~~~-ie-~~~-k~-an 
oH~eide-indel'enden~-evaiHa~±on~ 

AUTH: Sec. 20-2-121 IMP: Sec. 20-7-204 

10.55.802 OPPORTUNITY AND EDUCATION EQUITY (1) The 
school district shall not discriminate against any student on 
the basis of sex, race, marital status, national origin, or 
~a~d±eal'l'ea--ee~±~±enphysical or mental disability in any 
area of accreditation. This includes programs, facilities, 
textbooks, curriculum, counseling, 1 ibrary services, and 
extracurricular activities. It is the purpose of the 
accreditation standards to guarantee equality of educational 
opportunity to each person regardless of sex, race, martial 
status, national origin, or ~and±eapl'~nq-eendi~ienphysical or 
mental disability. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

10.55.805 SPECIAL EDUCATION (1) through (3) will 
remain the same. 

(4) Each school shall be responsible for the following: 
(a) ~a~dieal'pee--students with disabilities shall be 

given opportunities to become confident, dignified, and 
self-sufficient members of society. 

(b) to the maximum extent possible, and when 
appropriate, ~a-~.i-e~--students wtth disabilities are 
educated with ~enftond±eal'ped-students without disabilities in 
the district in which they live; 

(4) (c) through (d) will remain the same. 
(5) Each school district with middle, junior high, 7th 

and 8th grade budgeted at high school rates or high school(s) 
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shall require the development and use of processes to waive 
specific learner goals based on individual student needs, 
performance levels, age maturity, and assessment of ability. 
Goals which are viewed as the result of this process must be 
identified on a student's ~!"el'!;~el"~l'~indiv idual ized education 
program. 

(6) will remain the same. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

10.55.2002 STUDENT RECORDS (1) will remain the same. 
(2) student records shall be kept in a fire resistant 

file or vault in the school building or, for rural schools, 
in the county superintendent's office. The board of trustees 
shall establish policies and procedures far the use and 
transfer of student records, which are in compliance ·..rith 
state and federal laws governing individual privacy.___ftll 
educational. records collected and mainta1ned by a school 
shall be kept in a confidential manner according to the 
Family Educational Rights and Privacy Act fFERPA). 

(3) will remain the same. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

10.55.2003 SPECIAL EPUCATION RECORDS (1) through (2) 
will remain the same. 

(3) The board of trustees shall establish written 
procedures for the destruction of confidential records. 
Records are to be kept for a minimum of five years after 
termination of special education services-~-~~~-~&-e!" 
l:e~a:l:-eqe. 

AUTH: Sec. 20-4-114 IMP: Sec. 20-2-121 

3. The board P.roposes to amend these rules to be consistent 
with changes ~n federal law and regulations (Individual 
Disabilities Education Act) and Montana statute. 

4. Interested parties may submit their 
arguments in writing to John Kinna, Chairman, 
Education, 2500 Broadway Helena, MT 59620, 
December 6, 1993. 

data, views or 
Board of Public 
no later than 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments 
orally or in writing at a public hearing, they must make 
written request for a public hearing and submit this request 
along with any '"r i tten comments they have to John Kinna, 
Chairman, Board of Public Education, 2500 Broadway, Helena, 
MT 59620, no later than December 6, 1993. 

:-1AR :lot:..ce ;.J'o. l0-)-165 l9-!0/l4/93 



-2329-

6. If the board receives requests for a public hearing on 
the proposed amendments from e.Lther 10% or 25, whichever is 
less, of the persons who are directly affected by the 
proposed amendment; from the Administrative Code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of the those directly 
affected has been determined to be 51 as there are 514 school 
districts in Montana. 

WAYNE B CHANAN, EXECUTIVE SECRETARY 
Board of Public Education 

Certified to the secretary of State 10/4/93. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.44.102, 114, 118, 202, ) 
303, and 304 dealing with hazardous) 
waste management. ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Hazardous Waste) 

1. on November 16, 1993, at 9:00 a.m., the department 
will hold a public hearing in Room C209 of the cogswell Build­
ing, 1400 Broadway, Helena, Montana, to consider the amendment 
of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material is underlin..cd; material to be deleted is 
interlined) : 

16.44.102 INCORPORATIONS BY REFERENCE (1) -(4) Remain 
the same. 

(5) .'I.e of &eeembe~~-l4~ rthe effective date of these 
amendments], all of the incorporations by reference of federal 
agency rules listed below within the specific state agency 
rules listed below shall refer to federal agency rules as they 
have been codified in the July 1 1 199~~ edition of Title 40 of 
the Code of Federal Regulations (CFR). References in the state 
rules to federal rules contained in Titles 49 and 33 are updat­
ed to the extent that they have been updated by the federal 
rules which also incorporate these rules by reference. For the 
proper edition of these rules in Titles 49, and 33, see the 
reference in Title 40 of the CFR (199t~ edition), provided in 
parenthesis. A short description of the amendments to incorpo­
rated federal rules which have occurred since the last incorpo­
ration by reference is contained in the column to the right. 
This rule supersedes any specific references to editions of the 
CFR contained in other rules in this chapter. 

State Rule Federal Rule Incorporated 

16.44. . .. 40 CFR 

(a)-(b) Remain the same. 

(c) 110 Parts 264 and 266 

i'-1AR ~otice ~o. lh-2-<-136 

Notation of Most 
Recent Changes to 
Federal Rules 

BeileF aHa iHaus 
trial f\lrHaee 
(BIF) F\lleso NC 
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(d) 116 

(e) 120 

(f)-(g) 

(h) 126 

(i) ~ 
129 

(j) 202 

(k) 306 

(l) -(m) 

(n) 331 

(o)-(y) 

( Z) 425 

(aa)-(ab) 
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264.98, 264.99, 264.100, 
264.112, 264.113, 
264.117(a), 264.118, 
264.147 

270.14 - 270.~ 26 

Remain the same. 

Parts 264 and 266 

Part 268, (except sections 
268.5, 268.6, 268.42(b)' 
and 264.44) as well as 
Appendices I through IX 

NC 

BIF ~Hles. Liners 
and leak detection 
systems. 

BIF ~Hles. li£: 

Land disposal 
restrictions aTI4 
fe~ei~n shipment 
ef haea~aet~a 
~ ; varianc­
g§.... 

Parts 264 and 266, Appendix BIF rHles. NC 
to Part 262 

Part 264, subpart o; Part BIF rHles. NC 
265, Subpart 0; Part 266, 
Subparts C-G; 265.71, 
265.72 

49 CFR 

Remain the same. 

40 CFR 

261.31 

Remain the same. 

262.58 

Ne Wood preserving 
listings; adminis­
trative stay. 

Reqt~iret~~ents for 
intel!'natiol\al 
a~reet~~ents eetween 
the g,s, anEI fo:r 
ei~n eeHntries 
with EliHerent 
stal\aal!'Eis fer 
il'lterRat:ie;;al 
hal'IEilifl~ ef hae 
arEieHs ·,;aste. NC 

49 CFR . I 33 CFR . . . 

Remain the same. 
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Part 265, Subparts B - Q, 
excluding Subpart H and 
265.75 

Part 264, Subparts B - BB, 
excluding Subpart H and 
264.75; Part 264, Appen­
dices I, IV, V, VI, and IX 

Remain the same. 

BIF rulesT Ground­
water monitoring; 
liners and leak 
detection systems. 

BIF r~les. Liners 
and leak detection 
systems. 

(al) 1111 Part 266, Appendices I BIF PH+es techni-
through XII cal amendments. 

NC - Refers to no change in the material which is being 
incorporated by reference from the time of the last 
formally noticed incorporation by reference. 

(6) Remains the same. 
AUTH: 75-10-405, MCA; H1P: 75-10-405, MCA 

16.44.114 EFFECT OF A PERMIT (l)..@l. Compliance with a 
valid permit duriug its term constitutes compliance, for pur­
poses of enforcement, with the Act and with this chapter, ex­
cept for those requirements ~ted as a pa!?~ o-f ~i'lis eA.~ 
ti'lat res~'!?i~~'lllcHt af haaa!?deus wastes in er en the 
~ not included in the permit which: 

ill become effective directly by statute; 
liil are adopted »nder ARM 16.44.129. restricting the 

placement of hazardous wastes in or on the land: or 
( iiil are adopted under ARM 16.44. 702 regarding leak de­

tection systems for new and replacement surface impoundment~ 

waste pile and landfill qnits. and lateral expansions of sur­
face impoundment, waste pile and landfill units. The leak 
detection system requirements include double liners. construc­
tion quality assurance CCOA) orograms. monitoring. action leaK= 
age rates, and response action plans, and will be implemented 
through the procedures of ARM 16.44.118. 

ill He..-ever 1 a A permit may be modified, revoked and 
reissued, or terminated during its term for cause as set forth 
in ARM 16.44.116 and 16.44.117, or the permit may be modified 
upon the request of the permittee as set forth in ARM 16.44.116 
and 16.44.118. 

(2)-(3) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16, 44. 118 MINOR MQDIFICATIONS OF PERMITS; TEMPORARY AU­
THORIZATIONS FOR MQDIFICATIONS; AND AUTHORIZATIONS FOR MANAGE­
MENT OF NEWLY IDENTIFIED WASTES (1) Remains the same. 
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TABLE I 
LISTING OF MINOR MODIFICATIONS 

General Permit Provisions 
1. Administrative and informational changes. 
2. Correction of typographical errors. 
3. Equipment replacement or upgrading with functionally 

4. 

5. 
6. 

7. 

equivalent components (e.g. , pipes, valves, pumps, 
conveyors, controls). 
Changes to increase the frequency of monitoring, 
reporting, sampling, or maintenance activities by the 
permittee. 
Changes in interim compliance dates. 
Changes in eXpiration date of permit to allow earlier 
permit termination. 
Changes in ownership or operational control of a 
facility, provided the procedures of ARM 16.44.115(2) 
are followed. 

General Facility standards 
1. Changes to waste sampling or analysis methods: 

3. 

4. 
5. 

6. 

a. To conform with department guidance or regula­

b. 
tions; 
To incorporate changes associated with F039 
(multisource leachate) sampling or analysis 
methods. 

Changes to analytical quality assurance/control plan 
to conform with department guidance or regulations. 
Changes in procedures for maintaining the operating 
record. 
Increases in the frequency of inspection schedules. 
Changes in the training plan which do not decrease 
the amount or affect the type of training. 
Contingency plan: 
a. Replacement with functionally equivalent equip-

b. 

ment, upgrade, or relocate emergency equipment 
listed; 
Changes in name, address, or phone number of 
coordinators or other persons or agencies iden-
tified in the plan. 

Changes in the construction quality assurance (COAl 
plan that the CQA officer certifies in the operating 
record will provide equivalent or better certainty 
that the unit components meet the design specifica­
tions. 

Note: When a permit modification (such as introduction of 
a new unit) requires a change in facility plans or other 
general facility standards, that change shall be reviewed 
under the same procedures as the permit modification. 

c.-G. Remain the same. 
r! Surface Impoundments 

1. Treatment, storage, or disposal of different wastes 
in surface impoundments: 
a. That are wastes restricted from land disposal 

that meet the applicable treatment standards or 
that are treated to satisfy the standard of •use 
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of practically available technology that yields 
the greatest environmental benefit" contained in 
40 CFR 268.8(a) (2) (ii), and provided that the 
unit meets the minimum technological require­
ments stated in 40 CFR 268.5(h) (2). This modifi­
cation is not applicable to dioxin-containing 
wastes (F020, 021, 022, 023, 026, 027, and 028); 

b. That are residues from wastewater treatment or 
incineration, provided that disposal occurs in a 
unit that meets the minimum technological re­
quirements stated in 40 CFR 268.5(h) (2), and 
provided further that the surface impoundment 
has previously received wastes of the same type 
(for example, incinerator scrubber water). This 
modification is not applicable to dioxin­
containing wastes (F020, 021, 022, 023, 026, 
027, and 028). 

l_,_ Modifications of unconstructed units to comply witl:! 
40 CFR 264.22l!cl. 264.2?2. 264.223. and 264,226(d) 
<incorporated by reference in ARM 16.44.702). 

Note: See section (3) of this rule for modification proce­
dures to be used for the management of newly listed or 
identified wastes. 

I. Remains the same. 
J. Landfills and Unenclosed Waste Piles 

1. Landfill different wastes: 
a. That are wastes restricted from land disposal 

that meet the applicable treatment standards or 
that are treated to satisfy the standard of "use 
of practically available technology that yields 
the greatest environmental benefit" contained in 
40 CFR 268.8 (a) ( 2) ( ii), and provided that the 
landfill unit meets the minimum technological 
requirements stated in 40 CFR ?68.5(h) (2). This 
modification is not applicable to dioxin-con­
taining wastes (F020, 021, 022, 023, 026, 027, 
and 028); 

b. That are residues from wastewater treatment or 
incineration, provided that disposal occurs in a 
landfill unit that meets the minimum technologi­
cal requirements stated in 40 CFR 268.5(h)(2), 
and provided further that the landfill has pre­
viously received wastes of the same type (for 
example, incinerator ash). This modification is 
not applicable to dioxin-containing wastes (F020, 
021, 022, 023, 026, 027, and 028). 

?..,. Modifications of upconstructed units to comply with 
40 CFR 264.251 (C). 264.252. 264.253. 264.254 (C). 

264.J0l(c). 264.302. ?64.303(cl. and 264.304 (incor­
porated hy reference in ARM 16.44.7021. 

Note: See section (3) of this rule for modification proce­
dures to be used for the management of newly listed or 
identified wastes. 

K.-L. Remain the same. 
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(2)-(3) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44. 202 DEFINITIONS In this chapter, the following 
terms shall have the meanings or interpretations shown below: 

(1)-(94) Remain the same. 
fia "Qualified groundwater scientist" means a scientist 

or engineer who has received a baccalaureate or post-graduate 
degree in the natural sciences or engineering. and has suffi­
cient training and experience in groundwater hydrology and 
related fields as may be demonstrated by state registratiQll..._ 
professional certifications, or completion of accredited uni­
versity courses that enable that individual to make sound pro­
fessional judgements regarding groundwater monitoring and con­
taminant fate and transport. 

(95)-(99) Remain the same but are renumbered (96)-(100). 
(lOll "Replacement unit" means a landfill. surface im­

poundment, or waste pile unit from which all or substantially 
all of the waste is removed. and that is subsequently reused to 
treat, store. or dispose of hazardous waste, This term does 
not apply to a unit from which waste is removed during closure, 
if the subsequent reuse solely involves the disposal of waste 
li.Q.I]! that unit and other closing units or corrective action 
areas at the facility. in accordance with an approved closure 
21£n_gr department approved or EPA approved corrective action. 

(100) -(107) Remain the same but are renumbered (102)­
( 109)' 

-f±GB+l.ilQ}_ "Sump" means any pit or reservoir that meets 
the definition of tank and those troughs/trenches connected to 
it that servee to collect hazardous waste for transport to 
hazardous waste storage, treatment, or disposal facilitiesl 
except that as used in the landfill. surface impoundment. and 
waste pile rules. "sump" means any lined pit or reservoir that 
serves to collect liauids drained from a leachate collection 
and removal system or leak detection system for subsequent 
removal from the system. 

(109)-(135) Remain the same but are renumbered (111)­
( 137)' 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.303 DEFINITION OF HAZARDOUS WASTE (1)-{2) 
the same. 

(3) (a) Remains the same. 

Remain 

(b) The following wastes are not hazardous even though 
they are generated from the treatment, storage, or disposal of 
a hazardous waste, unless they exhibit one or more of the char-
acteristics of hallardous waste: · 

(i) waste pickle liquor sludge generated by lime stabili­
zation of spent pickle liquor from the iron and steel industry 
(SIC Codes 331 and 332); aft& 

( ii) wastes from burning any of the materials exempted 
from regulation under ARM 16.44.306(1) (c) (v)-(viii)~: and 

(iii) nonwastewater residues. such as slag, resulting from 
ll.igh t:emperature :netals recovery (HTMRl processing of K061 
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waste, in units identified as rotary kilns, flame reactors, 
electric furnaces, plasma arc furnaces, slag reactors. rotary 
hearth furnace/electric furnace combinations or industrial 
furnaces Cas defined in ARM 16.44.?02). that are disposed in 
approved solid waste disposal facilities. provided that these 
residues meet the generic exclusion levels identified in IAl 
below for all constituents. and exhibit no characteristics of 
hazardous waste. 

lAl The generic exclusion levels are: 

Constituent 
Antimony 
Arsenic 
Barium 
Beryllium 
cadmium 
Chromium (total) 
~ 
Mercury 
NickeJ, 
Selenium 
Silver 
Thallium 
Vanadium 

Maximum for any 
single composj.te 
sample Cw/1' 

0.063 
~ 
§__,_l 

~ 
~ 
~ 
0.095 
2.....illl2. 
~ 
Q.J..§. 
O.JO 
JL..Q1l 
.L:li 

Lal Testing requirements for generic exclusion levels 
must be incorporated in a facilitv's waste analysis plan or a 
generator's self-implementing waste analysis plan; at a mini­
mum. composite samples of residues must be coJ.lected and ana­
lyzed guarterJ,y and/or when the process or operation generating 
the waste changes. 

l£1_ For each shipment of K061 HTMR residues sent to an 
approved solid waste disposal facility that meets the generic 
exclusion levels for all constituents, and does not exhibit any 
characteristic, a notification and cgrtification must be sent 
to the department. Tbe notification must include the following 
information: the name and address of the solid waste disposal 
facility receiving the waste shipment: the EPA hazardous waste 
number and treatability group at the initial point of genera­
tion; anq the treatment standards applicable to the waste at 
the initial point of generation. The certification must be 
signed by an authorized representative and must state as fol­
lows: "I certify under penalty of law that the generic exclu­
sion levels for all constituents have been met without imper­
missible dilution and that no characteristic of hazardous waste 
is exhibited. I am aware that there are signific~nt penalties 
for submitting a false certification, including the possibility 
of fine and imprisonment." 

(4) Remains the same. 
AUTH: 75-10-405, MCA; IMP: Sec. 75-10-403, 75-10-405, MCA 

16.44.304 EXCLUSIONS (1) The following are not subject 
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to regulation under this chapter: 
(a)-(k) Remain the same. 
( 1) wliefl blsea as a fuel, eelee aflei eeal ear fFBIB t.ae iFen 

aflei st:eel ifleiust:Fy t.aat: eeflt:aifls Bl' is preeiueea H~em eieeaRt:e'!:' 
taRlt t.ar sludg-e, EPA !la!laraeus wast:e K987. '!'lie !lreeess ef 
!"l!'eeiueiflg- eelee afla esal tar frem sues eieeaflt:er tanle tar slua<Je 
ifl a eelee e•lefl is liltewiee eHeluEleei frS!II re~ulat:iefl EPA hazard­
ous waste K087, and any wastes from the coke byproducts pro­
cesses that are hazardous only because they exhibit the toxici­
ty characteristic specified in ARM 16.44.324. when. subseguent 
to generation, these materials are recycled to coke ovens. to 
the tar recovery process as a feedstock to produce coal tar or 
are mixed with coal tar prior to the tar's sale or refining. 
This exclusion is conditioned on there being no land disposal 
of the wastes from the point they are generated to the point 
they are recycled to coke ovens or the tar refining process; 

(m) spent wood preserving solutions that have been re­
claimed and are reused for their original intended purpose; aA4 

(D) wastewaters from the wood preserving process that 
have been reclaimed and are reused to treat wood~; and 

iQl nonwastewater splash condenser dross residue from the 
treatment of K061 waste in high ternperatyre metals recovery 
units. provided it is shipped in drums (if shipped) and not 
land disposed before recovery. 

(2) (a)-(i) Remain the same. 
(j) used chlorofluorocarbon refrigerants from totally 

enclosed heat transfer equipment, including mobile air condi­
tioning systems, mobile refrigeration, and commercial and in­
dustrial air conditioning and refrigeration systems that use 
chlorofluorocarbons as the heat transfer fluid in a refrigera­
tion cycle, provided the refrigerant is reclaimed for further 
USBT~ 

ikl non-terne plated used oil filters that are not mixed 
with wastes listed in ARM 16.44.330-333 if these oil filters 
hAve Qeen gravity hot-drained using one of the following meth­
QQ.§.l. 

ill puncturing the filter anti-drain back valve or the 
filter dome end and hot-draining: 

Liil hot-draining and crushing: 
Ciiil dismantling and hot-draining: or 
.Li.Yl any other equivalent hot-draining method that will 

remove used oil. 
(3)-(5) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-403, 75-10-405, MCA 

3. The department is proposing these amendments to the 
rules in order to bring current rules in line with u.s. Envi­
ronmental Protection Agency regulations so that the Montana 
Ha:~:ardous Waste Management Program may continue to be autho­
rized by EPA. 

4. Interested persons may subrni t their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to J. Mark Stahly, Department of Health 
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and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than November 19, 1993. 

5. J. Mark Stahly has been designated to preside over 
and conduct the hearing. 

Certified to the Secretary of State October 4, 1993 , 
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BEFORE THE BOARD OF PERSONNEL APPEALS 
FOR THE STATE OF MONTANA 

In che matter of the proposed NOTICE OF PUBLIC HEARING 
amendment of certain existing 
rules, the adoption of NEW 
RULES I through VI, and the 
repeal of 24.26.696, related 
to rules of procedure before 
the Board of Personnel Appeals) 
and substantive rules relating) 
to labor-management relations I 
and grievances, as found in 
ARM Title 24, Chapter 26. 

TO ALL INTERESTED PERSONS: 

1. On November 5, 1993, at 10:00 a.m., a public hearing 
will be held in the first floor conference room at the Walt 
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street, 
Helena, Montana, to consider the amendment of existing rules, 
the repeal of an existing rule, and adoption of new rules, all 
related to orocedural and substantive matters that come before 
the Board of Personnel Appeals. 

The Board of Personnel Appeals will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not lacer than 5:00 p. m, 
November 1, 1993, to advise us of the nature of the 
accommodation that you need. Please contact the Board of 
Personnel Appeals, Attn: Ms. Jennifer Jacobson, P.O. Box 1728, 
Helena, MT 59624-1728; telephone (4061 444-3022; TOD 
(406) 444-5549; fax (406) 444-4140. 

2. The Board of Personnel Appeals proposes to amend 
existing rules as follows lnew matter underlined, deleted matter 
interlined), and adopt new rules as follows: 

24.26.202 BOARD .'\DDRESS BUSINESS (1) All requests, 
petitions. and other correspondence to the board should be 
addressed to the Board of Personnel Appeals, Caj9iEel SeatieR 
~- Box 1728, Helena, MT ~ 59624-17~. 

{2) Any complaint, answer. petition or other document 
requ&red or allowed to be filed with the board or served on a 
oarty may be filed or served by means of a telephonic facsimile 
communication device jfaxl. The board fax number is !4061 444-
4110. 
---13) Filings with the board by fax are subJect to the 
following conditions; 

(a} a filing must conform with all applicable rules. 
'''wept that only one copy of a document need be filed by fax 
'"yen ·;~hen multiple copies otherwise ·..;ould be required; 
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(b) when a document is received after 5:00 p.m. Mountain 
Time, the date of filing of that document, for ourposes of board 
rules. will be the date of the next regular work day; 

(c) the original document and any copies must be received 
by the board within 5 days of the fax transmittal or the filing 
will not be recocrnized as timely: and 

(d) the board's failure to receive a fax, for any reason, 
including but not limited to the unavailability or failure of 
fax equipment or transmission lines, does not excuse the late 
filing of documents. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4·201, MCA 

REASON: These amendments are proposed to update the mailing 
address of the board and to allow the use of current FAX 
technology in the filing of documents with the board. 

NEW RULE COMPUTING TIME FOR RESPONSES ( 1) For the 
purposes of these rules, the term "days" means calendar days, 
unless otherwise specified. 

(2) When a document is personally delivered, the time 
period specified for a response is. counted starting the day 
after the delivery is made. 

(3) ~hen a document is mailed, the time period specified 
for a response is counted starting three days after the date of 
the postmark on che envelope. 

(4) Mailed documents are presumed to be mailed on the day 
they are dated. That presumption may be rebutted by a showing 
of che postmark. The burden of proof for showing that a 
document was mailed on a date different than the document's date 
rests with the person who claims that it was mailed on the 
different date. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA 

~: This proposed new rule clarifies how to determine when 
to start counting the response time allowed by these rules. It 
also est:ablishes a presumption about the mailing dat:e, and 
provides for a means of overcoming the presumpt:ion and 
establishes who has the burden of proof. 

NEW RULE II DECLARATORY RULINGS (1) On petition of any 
interested person, the board may, in it:s discretion, issue a 
declaratory ruling wit:h respect to the applicability of any 
st:atement of facts to any rule or statute enforceable by the 
board. 

(2) The petition to institut:e proceedings for a 
declarat:ory ruling shall contain: 

(a) the rule or statute upon which petitioner seeks a 
declaratory ruling; 

(b) a det:ailed stat:ement of the facts upon which 
petitioner request:s ~he board to issue a declaratory ruling; 

(c) sufficient: facts to show that pet:it:ioner will be 
affect:ed by the requested declaratory ruling; 

ld) all propositions of law or contentions to be asserted 
by petlt:ioner; 
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ie) the questions presented for decision by the board; 
(f) the specific answer requested; and 
(g) che name and address of petitioner and of any other 

;Jerson known by petitioner to be interested in the requested 
declaratory ruling. 

(3) The Board shall, within 60 days after the petition is 
Eiled, notify the petitioner and(any other person known by the 
petitioner to be interested in the requested declaratory ruling) 
whether the board will issue a ruling. The board will generally 
not issue a declaratory ruling concerning a matter that is the 
subject of an unfair labor practice case or that, in the 
judgment of the board, would be more appropriately considered 
through a contested case proceeding. If the board decides to 
issue a ruling, it shall serve all parties named in the petition 
by mailing: 

(a) a copy of the petition; and 
(b) a notice of the time and place of hearing at which the 

petition will be considered. 
(4) After a hearing is held the board shall issue its 

declaratory ruling within sixty (60) days of the close of the 
hearing or, where briefs are filed subsequent to the hearing, 
within sixty (60) days of the close of the hearing. 
AUTH: Sec. 2~4-201, ~CA IMP: Sec. 2-4-201, MCA 

:\EASON: In the ;>ast, the board has issued declarat:ory rulings 
:.tnde:::- the authority of the Montana Administrative Procedure 
Act. This proposed new rule recognizes that practice and 
formally provides the necessary procedures for filing a petition 
request:ing such a ruling, and the process by which the board 
will consider ~he petition. 

24 . 2 6. 3 01 PURPOSE I 1) The purpose of these rules is to 
provide all employees of the Montana department of hi!'j'fl'•<ays 
t.r-ansportation with an orderly and uniform method to file and 
9rocess personnel grievances. 
AUTH; Sec. 2-18-1001, MCA IMP: Sec. 2-18-1002, MCA 

REASON: This amendment: reflects the legislative name change of 
che department of transportation (Ch. 512, L. 1991) 

24.26.302 DEFINITIONS For the ourposes 
subchapter, :he following definitions apply: 

of this 

f":ttill'Employee" means any person employed in the Montana 
-::lepartment of fli§'h .. ays transportation. 

~t.i.§J.:'Employee grievance" means an employee's 
dissatisfacr:ion concerning a ~e~i~~s an employment-related 
''\atter of sis 2ftl!olle~ent based upon working conditions, 
supervision, or the result of administrative action except those 
~rlsing from the Classification and Wage Act, as provided in 2-
18 - l 0 ll , MCA. 

+.;..)(l)Remains 
-4-l"T7}Remains 
Sl-"FJr!¥\ 11 

~9-10/14/93 

the same' but renumoer:ed as ( 1) . 
the same, but renumbered as (7). 
!lie aRe e:he hiE;Jfll•ay 'ie!olai tmeRt 
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(GI "Qiolasijt~EHeial [~,iaet:isH" A!eeme aft ao:ijt~eiieat:er~ 
flolaet:ieH e:.tereiseei ey aa a§eHe>. ifwel. ift§ t:he eJee_ eiee ei 
jlolEi§llleHt aHEi di:'!eret:iea ia A!al!.:.ft§ Eietermiftaeieae .:.1'1 
eeat:~ewersies. The te~AI iaelt~aee, St!E is aet limieea ee, the 
Etiftet:ieae ef .:.aEeriJret:ia§, af;!!f'ltia§, aaei _ft£ereift§ eHieeiH§ 
!!tiles aaa la .. ·s, §'raaeia§ er aea} ia§' f'l!'i, ile!Jes, ri§'ht:s. el!' 
eeftef.:.ts, cloetermiaia§ ri§hts aael iaeereete ef a~·eree IJal!'t:iee, 
e\alt~aeia§ aaa !JaeeiH!J en faet:s, a~.·aPEiiHEJ ee!llf'eHeaeiel'l, erelerift!J 
aeeiea er asatemeat: ef aetiea, ada!;lt:ia§ !;lreeeEilolral !!'tiles, 
heleliaEJ heariH§e, aaa aaj ether aee aeeeeeary ee t:he ~er€e~maaee 
e€ a ~asijt~Eiieial ft~aetiel'l. 

+=H-ill "Department head" means the director of hi§.!waye 
the Montana department of transportation. 

+a+lll "Department" means the Montana department of 
hiEJilMaye transportation. 

( 3) "Department designee" means any person authorized by 
the director of the department of transporcation to act on 
behalf of the director in a personnel matter. 
AUTH: Sec 2-16-1001, MCA IMP: Sec. 2-16-1002, MCA 

~: These proposed amendments generally update the rule by 
making technical corrections that reflect the name change of the 
department of transportation, eliminate references to obsolete 
forms, make the definitions gender-neutral, and renumber the 
definitions in alphabetical order. The amendments bring this 
rule into conformity with its counterpart in Sub-Chapter 4 
(Department of Fish, Wildlife and Parks grievances) . 

24.26,303 GR!EVbNCE PROCEDURE (1) Step one~ 
(a) An employee. §l'Sti'!J e£ e!llf'leyees 1 .:or B!llf'le,.ee 

reiJreseat:ae!:ve, may utili-ze the formal grievance procedure, 
after exhaust:ing all available informal remedies within the 
department ef hi'!!'hlla~s as set forth in the department's rules or 
regulations, by obtaining a '!JBI!'eeaal oersonnel grievance form 
ap,•, B (1) . completing it by detailing the specifics of the 
grievance and submitting it to the employee's immediate 
super<isor or department designee for consideration within 180 
days after the alleged incident or action occurred. A copy of 
the form must be retained by the employee. 

(b) The immediate supervisor oh department designee shall 
have three working days to examine the grievance, to record~ 
findings and to indicate support or nonsupport of the grievance 
on the form, and return the form to the employee. 

(e) The emiJle,.ee sfiall ll:a'o'e three .• ,erleift§' E!a) e ee aeeef'l! 
el' l'ejeet: the ~lft!lleEiiaee st~per.iser's e~·altiatieH aael f;l'laiREJS 6 1 
ee!llf'lCtia§ the l!;lpre!Jriate seetiea eH the farm, aael ferwaraiaEJ 
t:he '!!'!'ie, aHee te ste!J t•o~a. 

( 2) Step two,;. 
(a) If the immediate supervisor's or department designee's 

response is late or if tfie l'eB!J9Rse is timely returned to the 
employee and the employee wishes to continue the grievance, the 
employee shall do so by submitting the form, or a copy thereof, 
with all appropriate sections completed, to the department head 
Eel' !'evie\; within three working day_s. If the immediate 
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supervisor or department designee does not respond timely. the 
employee may advance the gnevance 2Y submit:ting ~he form. or a 
~opy thereof. with all aporopriate sections completed. to the 
department head within three working days. 

(b) The department head shall have five working days :o 
review the grievance, to record findings in the appropriate 
section of the form, to indicate support or nonsupport of the 
grievance, and to return it to the employee. 

(c) '!'fie emt'le} ee shall fia¥e L., e .. eFicia!)' <ia') s ee aeee13t sF 
reject the ee!laf'tmeat fieaei' s e•;altJ:atiea aae fiaeiia<!Js iJ.y 
esm!lletia'!J tl<!e a!l!l~S!lFiate eeetieH ef tl<!e fsf'm, aaei fsF\ialfE'Lf''!J 
the '!J~ie~aHee te stet' thFee. 

+i+ In the event the employee accepts the department 
head's findings and recommendation, the recommendation shall 
become effective upon notification to the department head by the 
employee. 

(Hg) In the event the employee rejects the department 
head's recommendation, the employee may submit the gr~evance for 
final resolution pursuant to step three. 

(3) Step three~ 
(a) If the department head's response is late SF if !he 

-ees!lense is .t:...i...U!.W returned to the employee and the employee 
wishes to continue the grievance, the employee shall do so by 
submitting the form, or a copy thereof, with all appropriate 
sections completed, to the board of personnel appeals within ten 
working days for final resolution. If the department head does 
not respond timely. the employee may advance the grievance by 
submitting the form. or a copy thereof. with all appropriate 
sect~ons completed, to the board of oersonnel appeals within ten 
working days for final resolution. 

(bl An agent of 'Fthe board of personnel appeals shall have 
~ 1hlny days from receipt of the form to conduct #a ~ 
inquiry and render a preliminary decision. The ee!laFtmeat aae 
the .M!lle·tee shall eave fi, e eiays te aeee!lt eF Fe) eet the 
f!Felimiaat"t eeeiei:eft. If tl<!e ae!laFtfflene a:f!,e the emf!le·tee aeee13t 
the !l~el.:.flliAar'j Seeieiea, i!: Shall eeeeme the final aeeiei-e!'h 
If the employee or the department rejects the preliminary 
decision, appeal to the board must be made within five working 
days. ~ The board, a member of the board, or an examiner 
appointed by the board shall esaet~et schedule a ore-hearing 
conference in accordance with appropriate provisions of the 
Administrative Procedure Act within ~ lQ days of rejection of 
the preliminary decision. 

(c) will remain the same. 
(d) If the board presides over the hearing, the board 

shall cause to be served on the oarties to the proceeding a 
fiAal eeeieieft ee!)'et~er with a fin~l order. 

AUTH: Sec. 2-18-1001, MCA IMP: Sec. 2-18-1002, MCA 

REASON: These amendments bring the language into conformity 
with the language of the stat:ut~ and che references co 
"employee" throughout Sub-Chapters 3 and 4. Technical errors 
are 2orrected and the process regarding the .• n.J.tiation of a 
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grievance is clarified. Because in certain instances the 
immediate supervisor is a low level supervisor who does not have 
the authority to act in the grievance process, the amendments 
allow the department to refer the grievance to the proper 
authority. Also added is a six month time limit for filing the 
grievance in conformity with a recent statutory change (Ch.l4, 
L. 1991). 

The amendments also recognize that the inquiry and issuance 
of a preliminary decision is conducted by an agent of the board 
and not the board itself and the timeline is extended from ten 
to thirty days in order to allow a more thorough investigation. 
A time limit of five working days is inserted for appealing the 
preliminary decision to the board. The timeline for scheduling 
a pre-hearing conference is extended to 30 days in recognition 
of the workload of the Hearings Unit. 

24.26.304 FREEDOM FROM INT~RFERENC£. RESIRAINT. COERCION. 
OR RETALIATION (1) will remain the same. 

( 2) If a grievance is filed pursuant to this rule, the 
board shall serve the grievance upon the department and the 
department shall have ten days in which to respond to the 
grievance. After the ten days have elapsed, the~ grievance 
shall commence ~ ~ step three lbl of the formal grievance 
procedure provided in ARM 24.26.~ lQl. 
AUTH: Sec. 2-18-1001, MCA ·IMP: Sec. 2-18-1002, MCA 

REASON: The proposed amendment makes the language consistent by 
referring to the "grievance" and makes other technical 
corrections. 

24.26.402 DEFINITIONS For the purooses of this 
subchapter, the following definitions apply: 

~(5)will remain the same, but is to be renumbered as (5). 
~~"Employee grievance" means an employee's 

dissatisTaction concerning a seJ;'ieHs an employment -related 
matter sf ais e~leymes~ based upon working conditions, 
supervision, or the result of administrative action except those 
arising from the operation of the statewide classification and 
pay plan as provided in 2-18-1011, MCA. 

~~(l)will remain the same, but is to be renumbered as (1) . 
(4r--will remain the same. 
~~(2JWill remain the same, but is to be renumbered as (2). 
(3C"Department designee" means any person authorized by 

the directQr of the department of fish. wildlife and parks to 
act on behalf of the director in a personnel matter. 

(7) '!Working days" means all calendar days except 
Saturdays. Sundays and holidays. 
AUTH: Sec. 87-1-205, MCA IMP: Sec. 87-1-205, MCA 

REASON: These amendments make the language gender-neutral and 
adds definitions of "working days" and "department designee". 
These changes conform to the proposed amendments to the rules 
contained in Sub-Chapter 3 (Montana Department of Transportation 
grievances) . 
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24.26.403 GRIEVANCE PROCEDURE (l) If aHis:F SJEaa~o~etiA~ 
Eke iate:Fftal ~l!'isoaAes prees~~o~re as p:Fe~i~e~ bj tae perseaAel 
pelieies ef tee ~epa:Ftlfteat, aft e111ple~ ee ~ees Aet :Selis,·e teat 
a is ~:Fie, al'lee :ease~ ~o~peA .. el"lttft~ eefteiitieAs, s~o~pen isiea, sl" tae 
resl:ll'e sf aft a~lftiAist~atios aetisa A.as :Seeft reselvea ts ais 
eatisfaetiefl, eae e111plsyee lfta) file a fsr111al (ff'ieoaf!:ee ·nitA. tA.is 
~ 

~(~24)--~T~e~f~i~l~e~a~~Ml"~iHe~•~a~f!:~e~e&-~n~i~taft-~taA.4i~s~:e~e~a~~~a~t~a~e~e~lftM~~l~e~)~·e~e-eeA.A.aa~l±l 
file .. itA. teis :Sear~ a let tel!' .. ieh ~;he felle•,:if!:(f if!:fe:FIIIaeien. 

4(~a~l--~t~~~.e~e~~~~~~~l~ee·¥teeee~·~e~a~a~~~~~.s~, 
(s) tee elftple}ee'e ~eeitief!: elassifieatisft, 
(e) .. aieh ~ivisiefl anei ettreatt !;ae emple) ee wsl!lts fer, 
(a) a statemeftt sf .aat tae aatloll"e sf the (ff'ievaaee is, 

(e) a statelftef!:t sf as•n the iftterf!:al !1l!ie • anee preeea~o~re 
has leeeft fells••ea. 

( 3) lt[3eft reesipe e€ eA.e le~;~;er £rem the e~leyee, eais 
:Seal"ei shall ser·rs a espy sf the lsttel!' aft ahe ae!'artlftsf!:t aaei a 
Sl:llftfflafls eiireetifl(f the aepartmeflt ae Sl:llelllit te this :Seal!a a 
!'aeities ~a!Je- aft ehe (fl!'ie 'asee · .. ·ithis tes aa~ e afte!!' the 
sep,-iee sf the letter, aeee~aHieei ley eertifieate sf eel!"t"iee 
eertifyiR!1 tfiat a estJy si the !Jaeitief!: !'atJer has seefl ee_.ea eft 
tHe (fl!ievast. 

( 4) ..,iller ehe eef!: eia) e save ela!'eeei !!rem tae ~ate sf 
se_ • iee el! ehe leeee_, the leeal!'ei !fta} set ehe matl!er fer a 
heal!'ilt(f ae RSYS. !!sole o er, "'!J8ft 'efte S'ei!ll:l!la'eisft el! eecft ~areiee 
te the '!Jl!'ie.,aflee, tae 111attel! ma1 se el:lel!lieeeei te the leeara fer 
eieeisiSft 8ft Efte l!'eeera Sf tfie prseeeeiiR'!j'B Jeeie!!'e the aetJa!!'tlftef!:E. 

(1) Step one; 
lal An employee may utilize the formal grievance 

procedure after exhausting all available informa:l remedies 
within the department as set forth in the departmenc's rules or 
regulations by obtaining a Personnel Grievance form, completing 
it by detailing the specifics of the grievance and submitting it 
to the employee's immediate supervisor or department designee 
for consideration within 180 days after the alleged incident or 
action occurred. A copy of the form must be retained by the 
employee. 

(bl The immediate supervisor or department designee shall 
have three working days to examine the grievance, to record 
findings and to indicate support or nonsupport of the grievance 
on the form. and return the form to the employee. 

(2) Step two; 
(a) If the immediate supervisor's or department designee's 

response is timely returned to the employee and the employee 
wishes to continue the grievance. the employee shall do so by 
submitting the form. or a copy thereof. with all aPPropriate 
sections completed. to the department head within three working 
days, If the immediate supervisor or department designee does 
nat respond timely, the employee may advance the grievance by 
submitting the form, or a copy thereof, with all appropriate 
seccions completed. to the department head within three working 
~ 
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(b) The department head shall have five working days to 
review the grievance. to record findings in the appropriate 
section of the form. to indicate support or nonsupoort of the 
crrievance. and to return it to the employee. 

(c) In the event the employee accepts the department 
head's findincrs and recommendation. the recommendation shall 
become effective upon notification to the department head by the 
employee. 

(d) In the event the employee rejects the department 
head's recommendation. the employee may .submit the grievance for 
final resolution pursuant to step th~e. 

(3) Step three: 
(a) If the department head's response is 

timely returned to the employee and the employee wishes to 
continue the grievance. the employee shall do so by submitting 
the form. or a copy thereof. with all appropriate sections 
completed. to the board of personnel appeals within ten working 
days for final resolution. If the department head does not 
respond timely. the employee may advance the gn.evance. by 
submitting the form. or a copy thereof. with all appropriate 
sections completed, to the board of personnel appeals within ten 
working days for final resolution. 

{b) An agent of the board of personnel appeals shall have 
thirty days from the receipt of the form to conduct the inquiry 
and render a preliminarv decision. If the employee or the 
depar~ment reiects the preliminary decision. appeal to the board 
must be made within five working days. The board. a member of 
the board or an examiner appointed by the board shall schedule 
a hearing in accordance with appropriate provisions of the 
Administrative Procedure Act within 30 days of rejection of the 
preliminary decisiqn. 

{c) If a member of the board or an examiner appointed by 
the board presides over the hearing. the member. or the 
examiner. as the case may be. shall issue and cause to be seryed 
on the parties to the proceeding a proposed decision together 
with a recommended order. which shall be filed with the board, 
and if no exceptions are filed within twenty days after seryice 
thereof upon the parties. or within such further period as the 
board may authori2:e. the recommended order shall become the 
order of the board. 

(d] If the board presides over the hearing. the board 
shall cause to be served on the parties to the proceeding a 
final order. 
AUTH: Sec. 87-1-205, MCA IMP: Sec. 87-1-205, MCA 

REASON: This proposed amendment allows for uniformity between 
the two grievance procedures administered by the board for the 
Department of Transportation (Sub-Chapter 3) and the Department 
of Fish, Wildlife and Parks (Sub-Chapter 4). Consistent 
timelines and definitions between these two statutory grievance 
procedures will aid the board in the uniform administration of 
grievances. 
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24.26.404 cREEDOM FROM INTERFERENCE, RESTRAINT. COERCION, 
OR RETALIATION ( 1~ :f efie de!lal"t!!le.il: eiFeeely er ineireee' y 
inEei feFes, l!'eStFains, eeeJ<ees, 91' JOe!:aliates a§'ah1sl: an 
e!!l~letee eeea~se efie effi~leyee lias filed ai ~tee~tee te f~:e ~ 
§'F~evaHee .. iefi tfie eeani, tfie -"'~lej•ee sfiall ee eneitlee ee f; lo 
a _eRl~laiHE .. iefi !::fie eeaFEL 

121 '!'fie eeRt~laint shall ee iH "10itiH'l' ana sfiall eentain ;; 
elear ;;na _eneise state!!lent ef faets eenseitHtin'l' efie al'e'l'ed 
iaee~ferenee, restraint, eeereien, er retaliaeieH. 

( 3) '!'fie bean! shal' aer •e tfie eeRt~laiat H~en tfie 
aej!laFtffient aRE! the aepaFtffiefit sfiall 'aaoe Eefi eaye El"Sffi tfie Elate 
sf sezviee sf tfie eeRt~laine H~afi ~t te l!'es~end ee tfie ee!!l~laint. 
'!'fie ree~ense sfiall ee files .witfi tfiis eea:t'e aeeeRt~aniea S) a 
eeFtifi eaee sf se:t'viee ee10tif'] in'l' that the ee~lai..a:at lias eeea 
seJ<oee Jitfi a ee~) ef tke 10es~ease. 

( 4) .'\fter tfie teR El.a) s fia•re ela~eea flOeRl tfie date sf 
seF' iee ef tfie ee~laiae, tfie eeara ffiay set tfie ffial:l;e_ fe10 
fiea:t'il'l'l', 

(1) Any employee who files a grievance or who testifies or 
submits evidence in any proceeding in this chapter shall be 
assured freedom from restraint, interference, coercion, or 
reprisal and if these freedoms are denied the employee through 
supervisory or administrative action, the employee shall be 
entitled to file a grievance with the board. 

(2) If a grievance is filed pursuant to this rule, the 
board shall serve the grievance upon the department and the 
department shall have ten days in which to respond to the 
grievance. After the ten days have elapsed, the grievance shall 
commence at step three (bl of the formal grievance Procedure 
provided in ARM 24.26.403. 
AUTH: Sec. 87-1-205, MCA IMP: Sec. 87-1-205, MCA 

REASON: This proposed amendment allows for uniformity between 
the two statutory grievance procedures administered by the board 
for the Department of Transportation (Sub-Chapter 3) and the 
Department of Fish, Wildlife and Parks (Sub-Chapter 4). 
Consistent timelines and definitions between these two grievance 
procedures will assist the board in uniformly administering 
grievances. 

24.26.508 GRIEVANCE PROCEDURE (ll Steljj One. Any 
employee, group of employees, or appropriately designated 
representatives, may utilize efie ferRtal a~peale ~Feeea~Fe this 
formal grievance procedure. The individual employee must obtain 
a state employee classification and wage appeal form BPA C(l) 
and follow the accompanying instructions. In the case of a 
ootential group appeal, the group of employees must comply with 
the rules governing 'l''ES~~ ap~eeile consolidated appeals 
( 24.26 -~ .2.11.) . ~ forms may be obtained from the Board of 
Personnel Appeals, ea~itel stat~eH P. 0. Box 1728, Helena, 
Montana 52624-1728, or from the personnel officee of a-N, any 
departments within the executive branch. 

(a) The a~~t·e1,3riate completed appeal form · .. ·fieH eeRtJ.3letea 
shall be submitted toaether with the current oosition 
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description, signed bv the emplovee and the immediace 
supervisor. If the current oosition description is disputed, 
the employee may also submit a oroposed oosition descriPtion, 
which represents the employee's underscanding of the duties and 
responsibilities of the position and is signed by the employee. 

(b) To complete the appeal form, the employee must e1early 
identify the issue or issues motivating the appeal and explain 
;he reasons why each listed issue is being appealed. A list of 
appealable issues will be provided with the appeal form. ~ 
emj9letee muee en19laiR ~fi aetail ells iee>te aRa their reaseae fer 
aj9pealiR~. If aR isette er reaseR :er tfie a19peal is nee 
aaeEJUately iaeRtifiea, the a!i'19eal '"al' ae reettl"Rea te tlle 
emj9lsyee at aR)' ste19 iR the a1919eal !9lfeeeEi>tl!'e. 

(e) A1319eala'ele iest:tes al!'e ehe fells\ iR"J. 
~i) The elass speeifieat.:.en EieesR' ': aaeEjttatel; eiesel!'i'ee !!\}' 

!i)esitieR eh;eiee. 
(ii) a aiffel"eRt elass S!i)SCif'eat.:.eR is a 'eeeter 

cleserij9tiea ef m; peeitiea clutiee. 
!iii) The elass title is iHa!9!9l"S19riate fel" my peeitiea. 
! i,) 1'he miRifll>t!!l EJUalifieatieRs are Ret CEJ>ti'. aleRt te tfiese 

reEj>tirea te ae ~~ )e'e. 
( d Geller pesieieRe aeeig:aea te tlo!e same elaea aave less 

diHieult Mlrlt lOllaR fllr {3esiti:ea. 
lyi) ?!) !"esitiea auti_e are '""'"e simi:lar ee !i)eeitieRs 

asei~aea ee a EiiffereRt elaes. 
lvii) Other !"esitieRe aesi~Red te the eaffie elaee 13erferm 

d~ties si~aifieaatl} differeae ehaR ffi) t3seitieR d~ties. 
(viii) The !i)SeitieR Eiesel!'iptiea fer lft'J' J!!BeH:iea elaes <ieee 

Ret ade~ately eeseri'ee the dt:tEies aaEi ree19eaei'eilitiea 
aesi'!jReEi. 

(iJe) There are si!!JRif · eaRt ~esJ!!eRsi'eil.:.eiea assigftea te my 
peeieien ,.,fiieh are Ret inelttEiecl ia tfle peeitieR deseri19tiea. 

(Jt) 'Fll.ere are 9i~RiLeaat 3!iEies Eieeeribea ia ahe J!!eeitieR 
aeaeripeien »hieh are Ret Jj!erfe~mea ~1 this Jj!esitian. 

(nil ~hel"e is Rat a euxreRE j9eeitieR deeexipeiea aYaila'ele 
fer m~ !i)Oaitiea. 

(c) Pursuant to section 2-18-203 (2), MCA, the grade 
assigned to a class is not an appealable subject. The appeal 
shall be described in terms of the following appealable issu~s: 

(i) substantial changes have occurred in this position to 
warrant reclassification. Specifically, this position should be 
allocated to (list class code and class title): 

(iil this oosition was incorrectly allocated to (list class 
code and class citle) >nd should be allocated to (list class 
code and class tit~e); 

I iii) pursuant to point factoring methodology, 
tnaooropr~ate levels have been ass1oned to the followina 
factors: I list all applicable factors) : 

~liYl The pay plan rules have been incorrectly applied 
to my this position !specific rulels) should be cited)~: and 
~ J.yL '.Qtfiel l Other - issue must specifically relace 

t~ positlon classificat~on. 
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. e) Tae immeeiate Bl:ll!lel!'Visel!' Beall Rave ten ';;el!']Ein~ eiays 
te examine :ae a~l!leal, atteml!lt te resel\e eae _em~laint, reeel!'a 
!'lis or 19.el" fiaeia~s, l!'eesl!'E! sEe!!!s Ealeea (if any) ee l!'eBelve 
al:ll:leal, aae reeul!'n Eae feFm Ee tae eliiJ?le1ee. 

(e) If ERe iRIIfteeiate s~:~~el!'riBe!!' !!eels tfie ellll:lleyee appeal 
aae !lieF it, tfie i!llmeeiate Sl:ll:lef, isel!' mai'• iaieiate a <Ee~1:1eet fe!!' 
reelaseif~eatien tfil!'eu~fi tfie a~ene}' l:leFsenael effiee, el!' l!'eeyuest 
an ae!lliaistJ'?ati"e l!'evie• .. · ef Eae elaeeifieatiea ef Efie 8111l:lleyee' a 
l:lesiE~ea, el!' l!'eeieseFise tae ~eeitisn EiuEies te mel!'e aee~uatel; 
FefleeE aeE1:1al ;;e!!'IE I!!Cl!'fe!!'lftee e!!' initiaEe ana eellll:lleEe eERel!' 
SEC!!!B te aeEi<Eese t::!loe ielentifiee isstte. 'ffie em~leyee efie1:1lel 
eentintte ;;fie a~l:leal even if ael'llil'liatl!'ative aetiea is ttaE!el!'nay. 

(f) If Eae e111~leyee E!eee aeE aeee~E Eae fiaE!ia~e ef tae 
ilflllleEiiaEe su~el!'vieer, tl!e et~~~le} ee el!all l!a, e fi, e '•#Sl!'ieia§' Eiaye 
te fel!" .. 'al!'Ei tl!e e ,•ahtatien aae finein§'s ef Eae it~~lfleeiate 

su~el!'oisel!' ts ate!!! t~~e. 
(2) step Twe one: 
(a) If ERe em~leyee efieeeee Ee eentiaue tl!e al:lfleal •. tl!e 

ellll:lle;•ee el!all sus111it tl!e fe!ffil .. itl! all aflfll!'SI!ll!'iaEe eeeEieae 
eet~~l:lletee te tl!e Eiefla!.'ement l!eae fel!' !?evie· ... 

*l-{a) The employee shall submit the appeal form and 
accompanying material to the department head or department 
designee. The department head or designee shall have H¥e 
fifteen working days to review the appeal, record his or her 
findings, record steps taken to resolve the appeal, and return 
it to the employee. 

(b) The department head or designee is not limited to the 
issues raised by the employee in the appeal form. but may 
address any other issue listed in ( 1) (c) above. deemed by the 
department head or designee to be important co the appeal. 

(c) If the employee does not accept the findings of the 
department head or designee, the employee shall have five 
fifteen working days to forward the m.sl. e, al~:~aeieft al'IEi 
finEiiH~e ef tl!e Eie~al!'E~ene l!eael to the state personnel division. 
step ~ two. The employee must identify and explain. in 
writing. where and why he or she disagrees with the findings of 
the department head or designee. 

(3) Step ~ ~ 
(a) If tae et~~ple}ee el!eeeee ee eefttiaue el!e al:l~eal, tfie 

elft!;lleyee el!all eHs~iE efie fel!'~, all al:l!;l!.'s!;lriaee eeetiefts 
eellll:lletee, Ee e:8e ~e!!'esnftel ei:ivieieft fel!' l!'e o•ie ... 

*l-lal. The ~ Ppersonnel Bgivision shall have 30 
working days to review the matter, record its findings in the 
appropriate section of the form, afta ee iee1:1e iee Feeelflt!lenei:ee 
aej~semeae and return it to the employee or the proper 
representative. 

+e+JQl The state Ppersonnel Bgivision's review and 
findings saall se li~ieee te Elle iesHe(s) ieeaeifieei: in Ste!;l 9ne 
ef Elle al:l~eal. -~~ aei:ei:itieRal iee1:1es ieeaeifiee at Ste~ 'ffiree 
"ill ee aaEireeeeEI IOH~SI:IIj'R infel!'t!lal, aei:IRinistFaEi"e ~!.'eeeauli'ee as 
E!eEel!'t!liaee ey el!e PeFeeaRel 9h ieien. are not limited to the 
issues raised by the '2!mployee in the appeal form, but may 
address any other issues listed in (l) (c) above, deemed bv the 
state personnel div1s1on to be important to the appeal. 
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+d+l£1 The state ~gersonnel Bgivision w4±± must prepare 
aeeaileei clear written findings iA Ees~eF!se Ee Efie isst>e (s) 
iaeHEifieei a~ ste~ eHe ~xolaining its position regarding each 
relevant issue. 

-+e+ ill If the employee accepts t:he state ~gersonnel 
9Qivision' s findings and recommendation§., the formal appeals 
procedure is concluded upon the implementation of the state 
PQersonnel &givision's findings and recommendations. 

(e) If the employee reJects the state oersonnel division's 
findings and recommendations or if the state personnel division 
fails to make its findings within 30 working days, the emQloyee 
shall have fifteen working days to forward the appeal to the 
board of personnel agpeals at step three. 

\f) 'Ffie e~leyee efiall fia•, e 19 .~erkiA~ Eia; e te fer·,mrei the 
a~~eal Ee tfie aearei fer resel~tieH. 

(4) Step ~ three: 
(a) If tfie em~leyee rejeees tfie ~erseHHel Eiivisiea' s 

fiAeiiH~s aaei reeemmeHeiatieH, the em~le1ee efiall st>emit tfie ferm 
BP:, c ( 1) , niefi all a~~re~l!'iate seetisHs eem~leeeei, te tfie aearei. 

~laL The employee must identify and reeere explain. in 
writing. where and why ~ the employee disagrees with ~ the 
state Ppersonnel 9Qivision's findings are ia er~er . 

..f€+ill The board or its designee shall have M fifteen 
working days to accept or reject the appeal for hearing at Step 
f'eiH' Three. 

(i) The board or its designee shall examine the issue(s) 
aaEi enee~eieAs identified by the employee in the appeal form and 
the issues. findings and explanations addressed by the 
department head or designee, or the state personnel division in 
steps one and two. If the issue (sl findings and elEee~EieHs 
explanations are adequately eiese~iaeEi addressed, the board or 
its designee will accept the appeal at Step f'eiH' ~-,- and 
serve notice of acceptance on the state personnel division and 
the employee within 10 working days. The board's notice to the 
state personnel division will include a copy of the employee's 
written explanation of why the employee disagrees with the state 
personnel division's step two response. 

;iii if efie eearEi fiaas eae ise~e iaeaEifiea aE sEe~ eae te 
ee iHaaeEfdaEely EieseFieeEi, tfie eeaFEi shall reE~ra tfie a~~eal to 
Efie s!ft!'leyee. IR et>eh ease, tfie em~le·tee may !eEieseFiae Ehe 
issue aaEI refile tfie a;ef!eal aE sEe}3 eae 'iliEhifl 19 \JerleiH~ aa·ts. 

(ii±) If the ~board or its designee finds ~ that the 
Pereeflael Di1isiea's writtea fiaEiia~s er tfie em;ele1ee's 
eJeee~Eioas te tfie \JFieteH fiHaia§'s er issues, findings or 
explanations raised by the employee, the department head or 
designee, or the state personnel division are not adequately 
cieeerieed addressed, the board or its designee shall return the 
appeal co the appropriate party. In such case, the party will 
expand its issues, findings or meee;etieas explanations and 
refile them with the board within~ 15 working days. 

+ei+l£1 If~ in the &eaFci's d~scretion of the board or its 
_:esignee, - t deeicies a decision is made to conduct a preliminary 
~nvestigation of ±A the appeal, it shall have 20 workina days to 
~ investigate and issue a t?reliminary jecision. The board 

:1AR ~otlCO No. 24-26-46 19-l0/14/93 



-2351-

or its designee may carry out any investigations deemed 
necessary for resolution of the appeal or complaint. The 
employee or group of employees and the state personnel division 
shall have ~ fifteen working days to accept or reject the 
prellminary decision. If the employee or group of employees and 
che state P£ersonnel Bgivision accept the preliminary decision, 
it shall be final and binding. The eeare shall eheH im~lemeHe 
eRe J?Fel.:.HtiHary eeeisieH B'! iHseruetiH~ the perseHHel dioisieH 
ee remeEi~· ehe eit~o~atieH. 

+e+lQl If the employee, group of employees, or the state 
P£ersonnel &Qivision re]ectg the preliminary decisionL or the 
board or its designee, in its discretion,_ decides noc to conduct 
a preliminary investigation, the board or cU! a~eae aJ?J?eiatea ey 
the eearEi its designee shall conduct a hearing in accordance 
with title 2, chapter 4, MCA. 

+£+lgl Any investigation and/or hearing conducted by the 
board or ltS designee shall be restricted to the issues 
identified ~te~ ORe in the appeal form or during step one and 
step two. 

wi..U_ If the preponderance of evidence taken at the 
hearing shows the employee is aggrieved, r.he board or its 
designee shall issue an order requlring action to resolve the 
employee's grievance . 

.fhl-J.gl Upon the conclusion of the hearings process·, the 
BQ.oard or its designee shall issue its proposed findings of 
fact, conclusions of law, and recommended order within 90 
working days. 

-++-l-J.hL The prescribed time limits at any step of the 
appeal process may be modified or waived upon mutual agreement 
of all ~arties the affected parties. 
AUTH: Sec. 2~18~1011, MCA IMP: Sec. 2-18-1011, MCA 

REASON: The amendments to 24.26.508 reflect clarifications to 
the language that identify this process as the grievance 
procedure to be used when submitting a wage or classification 
appeal. Group appeals will no longer be tied to rule 23 of the 
Montana Rules of Civil Procedure and will henceforth be 
designated as consolidated appeals. Technical corrections to 
citations and the Board's address are also made. 

The amendments revise the grievance procedure and 
recognizes the implementation of Point Factoring Methodology for 
classification. Timelines and procedures have been adjusted and 
clarified to provide the best opportunity for resolution at the 
earliest possible point in the dispute. The amendments also 
allow for a fuller discuss~on of issues that affect the dispute. 

24.26.513 ~CONSOLIDATED APPEALS (1) If the facts of 
a several given appeal§ affect a large number of employees in 
~he same manner as the a~~ealiH~ em~leyee aHa Eae eeHaitieHs ef 
rule 23 ef the !4eHtaHa H~o~les ef Cio il ?reeeEiure are met, the 
board may designate the appeal§ as a~ consolidated appeal. 

(2) The affected employees shall designate one individual 
ds che contact nerson ~or notice ourposes. Notice of intent ~o 
ma 1r1t:a~n a ~ .c:onsol ~dated appeal shall .'.mmediatel y be sent 

:1AR ~otice No. 24-26-46 



-2352-

by the contact person to the board or its designee. As soon as 
practicable after notice is sent, the board or its designee 
shall approve or disapprove the ~~e~~ consolidated appeal and 
shall notify the contact person of its decision. such decision 
may be conditional, and may be altered or amended at any time 
before tM final de~erlll:i:!'le~:i:en--by order of the board after a 
hearing. 

t~t--R~~e-~~-~rr-&~-~e¥erl'l-~~~-memher~-~-~ 
~re~~.-~~e~--&f-~-~-~rem-~~~~~--~~-h:i:e-~ 
ee~l'lee~-~~~-melllher;-~fte-~ ~-~&rd-f:i:nd:i:ft~e-~~ 
~re~~.-~~enel'lee ~-&-~re~p-~~-~-re~erd-~~~ 
:i:eel:lee-&l!"-sub&~,-~~-erde1!'e-eeft~re~~:i:n~~-.:>i' 
~he-ee~:i:en;-e!'ld-d:i:em:i:eea~-er-eem~rem:i:ee-ef-~he-eppee~~ 

f4rill In a case designated as a ~re~p consolidated appeal 
by the board or its designee, the appeal shall begin at step 
~h~ee ~of the formal appeals procedure provided in 24.26.49~ 
.2QJl.. 
AUTH: Sec. 2-18-1011, MCA IMP: Sec. 2-18-1011, MCA 

REASON: These amendments delete the references to Rule 23 of 
the Montana Rules of Civil Procedure, provide for a single 
contact person, and update terminology for the purpose of 
consistency with other rules. 

?4.26.518 FAILURE OF 9BPERVfS9R; DEPARTMENT HEAD. 
DESIGNEE. OR STATE PERSONNEL QIVISION TO ACT WITfiiN PRESCRIBED 
TIME LIMIT (1) If the :i:llll!led:i:a~e-el:lper¥:i:eer; department head 
or designee, or the state personnel division does not respond to 
an employee's appeal within the prescribed time limits in the 
appeals procedure, the employee may !erwerd--1'1-i~ advance the 
appeal to the next step in the appeal procedure by forwarding 
his ~ original copy of the app~l form BPA-et~r and a new 
copy of the appeal form BPA-et~t to the next step within f:i:¥e 
fifteen days of the expiration of the time limit. 
AUTH: Sec. 2-18-1011, MCA IMP: Sec. 2-18-1011, MCA 

~: These 
consistency in 
terminology. 

amendments make 
gender-neutral 

technical 
language, 

revisions 
time lines 

for 
and 

24.26.523 FILING OF A NEW PETITION FOR HEARING AFTER FINAL 
ORDER ISSUED (1) After a final order concerning a position has 
been issued by the board, a new hearing will be granted only 
upon a showing of some substantial change in that position Which 
was not considered at the prior hearing and which would warrant 
a new hearing by the board or its designee. 

(2) The employee shall include with his ~ petition a 
signed affidavit stating the substantial change. 

(3) The petition and the affidavit shall proceed through 
the appeals procedure as prescribed in ARM 24.26.508 up to step 
!'e~r three lbl. 

(4) The e~err board or its designee shall then conduct a 
preliminary investigation to determine if the alleged 
substantial change warrants a new hearing. 

:1AR Notice "o. 24-26-46 19-10/l4/93 



-2353-

(a) and (b) will remain the same. 
(5) will remain the same. 

AUTH: Sec. 2-18-1011, MCA IMP: Sec. 2-18-1011, MCA 

~: These amendments make technical revisions for 
consistency in gender-neutral language and terminology. 

24.26. 602 ~ DURATION OF NEGOTIATED AGREEMENTS ANB 
DUfh",TION ( 1) Oae ee!J) ef eaefi eelleetio e ea£§'aiaiH§' eeat£aet 
eet •• eea a !)\ielie em!Jleyer aad a iaee~ SF§'aHii!atiea sfiall ee 
filed wi~fi ~fie eea£d witbia 39 da)s afte£ efie fiaal enee~tiea 
~fie reef. 
~ Agreements reached between a public employer and a 

labor organization shall be for a minimum of one year and shall 
not exceed two years. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-104, MCA 

REASON: This amendment eliminates the requirement that executed 
contracts be filed and decreases the amount of papers that must 
be stored. 

24.26.603 FILING OF LABOR ORGANIZATION'S BYLAWS (1) Any 
employee organization seeking certification from the board as 
exclusive representative of a group of employees must first file 
with the board a copy of the labor organization's written 
bylaws. 'Phe eyla~~s must be f; led enly eaee ··~ita ~he eeard. If 
afly revisions or changes are made, the bylaws must be refiled. 

(2) The bylaws must provide for and guarantee that: 
(a) P£rovisions are made for democratic organization and 

procedures~.L 
(b) B~lections are held pursuant to adequate standards and 

safeguards~.L 
(c) O£ontrols are provided for the regulation of officers 

and agents having fiduciary responsibility~: and 
(d) Bgound accounting, fiscal control, and annual audit 

requirements exist. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-206, MCA 

~: This amendment involves technical corrections only and 
does not alter present practices. 

24.26.612 PETITIONS FOR NEW 
ELECTION (1) A petition for new 
election ~ ~ be filed with 
organization or a group of employees. 

(2) will remain the same. 

UNIT DETERMINATION AND 
unit determination and 
the board by a labor 

( 3) The original petition and ~ three copies of t!"le 
petition shall be filed with the board. 

(4) will remain the same. 
(5) The petition shall be accompanied by proof, consisting 

of authorization cards, or copies thereof, from 30 percent of 
the employees in the oroposed unit. which have been individually 
s~gned and dated w~thin six months ~ of the date of ~ the 
filing of the pet:Ltion~ thaE ;:he 9-esire fe£ SF"JSf\il'aEien 
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reflreseR\:s 38 !)ereeR!: sf the ef11!!!le 1 ees iR the @ES!3esea >~Rit. 
':'he <::ards shall indicate t:hat: the signatories desire to be 
regresented for collective bargainir,g ourposes by the 
Pet:itioner. 

(6) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

~: These amendments recognize that filing a petition is a 
discretionary process, reduces the number of copies required to 
be filed with the original petition, and clarifies existing 
language by adding the requirement that the authorizat:ion cards 
clearly state their intended use. 

24.26.614 EMPLOYER COUNTER PETITION (1) and (2) will 
remain the same. 

(3) The petition shall contain: 
(a) aise~ssien the specifics of the nature of employer's 

disagreement with the petitioner+~s+ proposed appropriate unit; 
(b) a detailed description of the employer's proposed 

appropriate unit; 
(c) through (e) will remain the same. 
(4) will remain the same. 

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: This amendment addresses the board's need for detailed 
information in order to adequately assess the validity of the 
counter petition. 

24.26.618 PETITION TO INTERVENE (1) and (2) will remain 
the same. 

(3) The petition shall be accompanied by proof of interest 
consisting of authorization cards, or copies thereof, from 10 
percent of the employees in the proposed unit, which have been 
signed and dated within 6 months J'lrier ~ of the date of the 
filing of the petition~ reflreeeR!:in~ 19 !3eeeen\: sf !:fie effl!lle~eee 
iR I:Re >~Ri!:. The cards shall indicate that the signatories 
desired ~o be represented for collec~ive bargaining purposes by 
the petitioner. 

(4) and (5) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: The amendment clarifies existing language and adds the 
requirement ~hat the authorization cards clearly state their 
intended use. 

24.26.620 PROCEDURE FOLLOWING FILING OF PETITION FOR NEW 
UNIT DETERMINATION AND ELECTION (1) The board shall direct an 
lnvestigation of all questions and facts concerning the proposed 
unit, and shall have the following options: 

(a) to direct a unit determination hean.ng 'n'il:fiiR 20 El.ays 
after the time for intervening has passed; or 

(b) to dispense with a unit determination hearing ~ 
asle eise~eEien, under the following conditions: 

(i) rhe employer has not filed a counter petition; 
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(iii no intervenors contest the petitioner's proposed unit 
seel:ietl,lre.~ or 

(iii) che oart i es have entered into a consent election 
agreement. 

( 2) The parties may waive a hearing and enter into a 
-:::onsent election agreement after the time to intervene has past. 
Such agreement shall be drafted by the board's election judge 
and must include a descriotion of the unit and the time and 
place of the election. The bargaining unit set out in the 
consent agreement shall be deemed an appropriate bargaining unit 
when it is signed by the parties and approved by the election 
~ 

(2) will remain the same but will be renumbered as (3). 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: These amendments remove the requirement that a hearing 
be held within twenty days in recognition that the existing 
time line is unrealistic given the current workload of t:he 
Hearings Unit. Inconsist:ent or redundant language is delet:ed, 
and adds new language t:o recognize consent: election agreements 
and the process by which consent elect:ions are implemented. 

24.26.622 EMPLOYER PETITION (1) A petition may be filed 
with the board by an employer alleging that one or more labor 
organizations fla5 have presented to it as a claim to be 
recognized as the exclusive representative in an appropriate 
unit. 

(2) The erigiRal petition shall be signed by the 
petitioner or its authorized representative. 

! 3) 'flie erigiaa' !'Je!citiea shall ee filee nieli !:he~ 
+4+lll The petition shall contain: 
(a) Aa statement naming all !'Jarties labor organizations 

making a claim to the employer to be recognized as the exclusive 
representative and bargaining. agent~ aae a eeReise etatemeRt ef 
lie~q tliai': eiemafHi fer reee"!'Hit ieR 15eelt !'laee. 

(b) a concise statement of how ~he demands for recognition 
took place; 

+£>+-l£l_ !-£. where there is a an employer-recognized or 
board-certified representative..._ tfie J!letitieR sliall eeRtaiR a 
statement by the employer of what criteria it bases its ~ 
belief that the incumbent, exclusive representative does not 
have the majority support of the members of the bargaining unit 
in question~~ 

~i£1 Aa description of the bargaining unit the 
eargaiRiR"!' reJ!l!'eseatati·~e is labor organizations aemafteiH"!' 
demand to represent~..._ S~eh eese!'iJ!ltieR sliall iael~ae. 

including the approximate number of employees in the unit or 
units that are in dispute, and an enumeration. by job title. of 
the ~nclusiops and exclusions proposed by the labor 
organizations; 

· i) 'ffie aJ!l!'FOIEiffiate A~meer ef em!'leyees iR tile ;,mit, ;me 
';~) aa ea~meratiea, e1 ]BB title, ef tlie uait's inelusieas 

aae enel~s1eas. 
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+S+lgl Ag brief description, including expiration dates, 
of all concracts covering employees in the proposed unit~; and 

+e+lil Agny other relevant facts. 
(4) Petitions may be filed when any of the following 

circumstances apply: 
(al during the oeriod not more than 90 days. and not less 

than 60 days prior to the termination date of the existing 
collective barcraining agreement; 

(bj during January of the year the existing collective 
bargaining agreement terminates. if the baraaining unit is 
comprised of employees of school a1str1cts. units of the 
university system. or a community college; 

(c) after the termination date of the existing collective 
bargaining agreement; or 

(5) '!'fie em~le;e£ ~etitiea m'-'!st 'ee f;lee. 
(a) !'iet meFe that 99 Eia'js 'eefeFe, aae net less tfiaa GO 

days BSESJ!S tfie teF!!!iflatisll eate ef !:fie ~re ,•ieus eelleeti o'e 
ea£§aiaia§ a§£ee!!!eftt, eF after the tel!?miHatiea ef the eJtistin§ 
eelleeei•re ear-!JaiAifl§ a§r-eeRlef!t. .'Tf! CR!J:9let eF !!>el:ieieA ef a 
eaF§aiain§ uait ee~risee ef eeheel e~leyeee ma; sal) ee filed 
i A Jaatta!} sf tfie } ear tfie eJEietiH§ eelleeti•,•e ear§aiaiA"J 
a§ree!!!eat is sefieeuled te ter-miaate, er J;fter tfie ter!!!iHat:Lea ef 
the mE;stiHOJ eelleeti:e ear§aiaia§ a§reemeat, er 

+B+l9l when the incumbent bargaining representative gives 
notice to the employer that it desires to begin negotiations of 
a successor agreement. 

+6+~ If after investigating the matters alleged in the 
petition, ~ the board finds that there has been a sufficient 
demand for recognition made of the employer, and where 
applicable that there are sufficient, objective criteria for the 
employer to, in good faith, doubt the certified or recognized 
bargaining representative's majority status, then~ the board 
shall serve a copy of the petition on all parties named as 
claiming to be the exclusive representative and bargaining 
agent. 

~1§1 The refusal to serve a petition is appealable to 
the full board if written exception§ to the refusal ~ ~ filed 
with ~ the board within 20 days after the date of the 
notification of the refusal to serve the petition. 

+a+l1l The same right of intervention shall exist for an 
employer petition as exists for unit determination petitions. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

~EASON: These amendments clarify confusing language by 
rewording portions of the rule and rearranging the order of the 
text. · 

24.2 6, 630 PETITION FOR UNIT CLARIFICATION OF BARGAINING 
QNli (1) A Pnetition for G£larification of BQargaining B~nit 
may be filed with the board ~ by au 'ear§aiaiH"J exclusive 
representative of the bargaining unit in question or by a the 
public employer~ only if: 

(a) through (d) w1ll rema1n the same. 
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(2) A copy of any at<e~ the petition shall be served by the 
board upon the bargaining representative if filed by a public 
employer and upon the employer if filed by a bargaining 
representative. 

(3) A ?£etition for E£larification of an existing 
bargaining unit shall contain the following: 

(a) through (i) will remain the same. 
(4) The party on whom the petition was served shall have 

20 days co file a response with ~ the board. 
(5) Upon a determination that a question of fact exists, 

~ the board ffi&y shall set the matter for hearing. Upon 
completion of the hearing ~ the board may: 

(a) and (b) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: These amendments make grammatical changes throughout 
the rule and clarifies the language contained in (1) by making 
consistent reference to bargaining units and exclusive 
representatives. The amendment in (5) recognizes that in cases 
where a question of fact exist, the matter must be set for a 
hearing. Therefore, the discretionary "may" is changed to 
"shall". 

24.26.643 PETITION FOR DECERTIFICATION (1) will remain 
the same. 

(2) The petition must be filed during the oeriod not more 
than 90 days ~. and not less than 60 days ~ prior to 
the termination date of the previous collective bargaining 
agreement, or upon the terminal date thereof. 

(3) through (4) will remain the same. 
( 5) The original petition and i±¥e three copies of the 

petition shall be filed with the board. 
(6) will remain the same. 
(7) The petition shall be accompanied by proof that 30 

percent of the employees in the unit do not desire to be 
represented by the existing exclusive representative. ~ 
~£roof w4H shall consist of authorization cards, or copies 
thereof, which have been individually signed and dated within 
six months ~~ie~ te of the date of the filing of the petition. 
The card shall indicate that the signatories do not desire to be 
represented for collective bargainlng ournoses by the board­
certified or employer-recognized exclusive representative, or 
that they desire to be represented by the petitioner. 

(8) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: These amendments, in addition to minor grammatical 
changes, reduce the number of copies of the original petition 
and adds the requirement that authorization cards clearly state 
the intended purpose of their use. 
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24.26.646 PETITION TO INTERVENE Ill and (21 will rema~n 
the same. 

I 3 I The original petition and -!4-ve three copies of the 
petition shall be filed with the board. 

(4) will remain the same_ 
(5) The petition shall be accompanied by proof of interest 

representing ten percent of the employees in the unit_ 'P-fl±-e 
~£roof w-H-±- shall consist of auchorization cards, or copies 
thereof, which have been individually signed and dated within 
six months ~r;et ee of the date of t:he filing of the petition_ 
The cards shall indicate that the signatories do not desire to 
be represented for collective bargaining purposes by the board~ 
certified or employer-recognized exclusive reoresent:ative, 2l:: 
that they desire to be represented by the petitioner_ 

(6) and (7) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA 

REASON: These amendments, in addition to minor grammatical 
changes, reduce the number of copies of the original petition 
and adds the requix·ement that authorization cards clearly state 
the intended purpose of their use. 

24-26. 648 DISAFFIRMANCE OF REPRESENTATION BY BARGAINING 
REPRESENTATIVE (11 After one year from the date of 
certification by ~ the board or recognition by an employer as 
of the bargaining representative and after the fi::.ing of a 
petition for decertification by an employee or group or 
employees an incumbent bargaining agent may submit to ~ the 
board an affidavit of disaffirmance of representation stating it 
no longer desires t:o represent the bargaining unit in question. 

(2) will remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 3 9-31-207, MCA 

REASON: This amendment makes only grammatical changes. 

NEW RULE III PETITIONS TO REVOKE CERTIFICATION OR 
RECOGNITION ill A petition to revoke board certification or 
employer recognition of an exclusive representative may be filed 
by the employer or the exclusive representative of a bargaining 
unit. 

(2) The board will order revocation only upon an 
unequivocal showing that: 

(a) no collective bargaining agreement is in effect; and 
(b) the exclusive representat:ive disclaims further 

interest in representing the bargaining unit-
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA 

~' This proposed new rule establishes the conditions 
necessary for an employer or union to petition the board to 
officially revoke certification or recognition of a bargaining 
unit. 
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NEW RULE IV PETITIONS TO AMENQ CERTIFICATION OF EXCLUSIVE 
REPRESENTATIVE ( 1 I A petition to amend the certification or 
recognition of an exclusive representative may be filed by a 
labor organization when there is no question of representation 
and one of the fol:owing reasons exists: 

(al to reflect a change in name or affiliation of the 
exclusive representative; or 

(b) a change in name of the employer. 
(2) Petitions to affiliate exclusive reoresentatives of 

bargaining units with other labor organizations shall show that 
members of the bargaining unit were afforded due process and 
will have continuity of representation. 

(a) Due process in the affiliation process shall be 
demonstrated by a showing that members of the bargaining unit 
were; 

(i) given notice of the impending affiliation vote; 
(iiI given an opportunity to discuss the proposed 

affiliation at a meeting prior to voting; and 
(iii) permitted to vote by secret ballot on the affiliation 

question. 
(b) Continuity of representation shall be demonstrated by 

a showing that: 
(i) there will be a continuation of bargaining unit 

autonomy; 
(iii local officers will be retained; 
(iii) financial arrangements are not substantially 

different under the affiliation than before; and 
(ivl procedures regulating grievance handling, voting and 

by-law changes are continued. 
(3) The board will conduct an investigation upon receipt 

of the petition and will issue an amendment to the certification 
or recognition, or will deny the petition. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA 

REASON: This proposed new rule establishes requirements for 
amending the certification or recognition by the board. 

24.26.655 ELECTIONS DIRECTED (l) Tae eea~a saall ai~eee 
aa eleetiea ts be eeaalie<:ea b;· aa a§'eat et tae eea~a 11ae~e aa 
a~~~e~~iate unit aas eeen aeteF~iaea aad a ~estiea ef 
_e~~eseataEiea exists e~ wae~e a ~eEiEiea fe~ an eleetiea aas 
heea files. When a petition for an election has been filed. the 
board shall direct an election be held. if an appropriate unit 
has been determined or if no question of representation exists. 
The election shall be conducted under the direction and 
superv1sion of the board with all determinations made bv an 
agent subject to review by the board of personnel appeals by an 
aggrieved party. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 3 9-31-208, MeA 

REASON; ":'his amendment clarifies the language directing an 
election. 
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(1) All elections shall be held at 
upon such terms as the board may 
or mail-ballot elections. 

IMP: Sec. 39-31-208, MCA 

REASON: Mail ballot elections are currently conducted by the 
NLRB and the board of personnel appeals, and this amendment 
formally recognizes that-practice. 

24.26.660 BALLOTS (1) The rank order of tae e~letee 
labor organization names to be placed on the ballot will be 
determined during the pre-election hearing. "No Representation" 
will always be listed as the last choice. 

12) and (3) remain the same. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA 

REASON: This amendment makes only a minor grammatical change to 
clarify that only labor organizations representing employees for 
the purposes of collective bargaining are properly placed on 
election ballots. 

24.26.661 POLL WATCHERS (1) Each party to the election 
shall be entitled to be represented by an equal number of 
observers watching at each polling place~ when the election is 
held on-site. The failure or refusal of one party to send an 
observer to a polling place does not infringe on the right of 
another party to send an observer to that place. Observers 
shall be employees eligible to vote, or in the case of 
employer's observers, shall be any appropriate persons who are 
not on the list of eligible voters. Each party may observe the 
ballot counting. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA 

REASON: This amendment clarifies that poll watchers are 
necessary only for an on-site election, and provides that a 
party has the right co have an on-site poll watcher. 

24.26.662 POLLING AREA ELECTIONEERING (1) Prior to the 
commencement of ehe an on-site election the agent of the board 
shall designate the polling area and no electioneering of any 
kind shall be permitted within this area. Any violation of this 
~ule by any party or its representative or agent may be grounds 
for setting aside the election. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA 

REASON: This amendment clarifies that this rule applies only to 
on-site elections. 

24.26.666 OBJECTIONS (1) Within five working days after 
the tally of ballots has been furnishedT to the parties. either 
orally or in writing, any party may file with the board, 
objections to the conduct of the election or conduct affecting 
;:he results of the election. Such obJections shall be in 
writing and shall contain a brief statement of facts upon which 
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the objections are based. An original and five copies of such 
objections shall be signed and filed with the board, the 
original being sworn to. The party filing an objection shall 
serve a copy upon each of the other parties to the election. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA 

REASON: This amendment makes clear that either oral or written 
notification to the parties of the election results starts the 
five day period in which to file objections. 

24.26. 667 CERTIFICATION I 1) If no objections are filed 
within the time set forth above, or if the challenged ballots 
are insufficient in number to affect the result of the election, 
aaa if ae nmof:': :::leeE; en- is l::e be fiela, the board shall 
forthwith issue to the parties a certification of 
representative, where appropriate. 

12) ~n order to be certified by the board as the exclusive 
representative tor any bargaining unit that existed before July 
1, 1973, and is presently in existence, the emJ:~letee ~ 
organization must submit H"'o'e eeJ:~ies iL...£Q:QY of the existing 
collective bargaining agreement as support of ~ iJ;.§. claim. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA 

REASON: The amendment in ( 1) strikes the statement on runoff 
elections since no certification is issued pending a runoff. 
The amendment in (2) keeps the reference to labor organizations 
consistent with 24.26.660. 

24.26.680 COMPLAINT (1) A complaint alleging that a 
person or organization has engaged in or is engaging in an 
unfair labor practice may be filed by an employee, a group of 
employees, a labor organization or a public employer within six 
months thereof. 

(2) A complaint shall be in writing. The original shall 
be signed and verified by the complainant or ~ ~ authorized 
representative. The original and H¥e three copies of the 
comclaint shall be filed with the board. Tfie eeaFe sfiall seF¥e 
eae- eeJ:l)' ef t:ee eem!Jlaiat ea eaell: ~JaFEt aamee ia tfie ee~laint. 

\3) will remain the same. 
:.;) If the board determines that the facts alleged in the 

complaint do not constitute an unfair labor practice under 
sectJ.on 39-31-401 ana cr 39-31-402, MCA, it shall dismiss the 
charge. 
AUTH: Sec. 39-31-l04, MCA IMP: Sec. 39-31-406, MCA 

rtEASON. These <imendment:s clarify that -:>rgan1zations .as well as 
1ndi Vl.....lua~s ,nay be accused of unfa:Lr labor prac::. ices. The 
amendments also make technical adjustments to the wording and 
n:duce t_he ~1umbe:c · . .:1:. ·.~cpies chat rnust oe provided at t.~e r.jme of 
:'ilc.nc. 
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24.26. 680 B RESPONSE TO COMPLAINT AND INVESTIGATION OF 
COMPLAINT (1) The board shall serve one copv of the complaint 
upon ~ each party charged with the unfair labor practice. 

(2) ~ 8 party so charged shall file a response with the 
board to the complaint within ten davs after receipt of the 
charges. A response lS a letter setting forth in detail facts 
relevant to the complaint which the ~~espondent wishes to bring 
to the board's attention including a specific reply to each 
factual allegation made in the complaint. 

(3) and (4) remain the same. 
15) As provided for in 39-31-405+3-l-, MCA, if after the 

investigation or after the appeal provided for in subsection i2) 
of 39-31-405, MCA, the investigator or the board determines that 
there is probable merit for the charge, the board shall issue 
and cause to be served upon the complaining party and ~ £QY 
party charged a notice of finding of probable merit. 

(6) As provided for in 39-31-405(4), MCA, if a finding of 
probable merit is made, the person or entity against whom the 
charge is filed shall file an answer to the complaint. The 
answer must be made in writing within ten days of receipt of the 
notice of finding of probable merit. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-405, MCA 

REASON: These amendments clarify the existing rule by 
specifying the time in which a party must answer a notice ot 
finding of probable merit and make minor grammatical changes. 

24. 26 _ 682 NOTICE OF HEARING I 1) After the time f. or 
filing an answer has passed, the board shall serve a notice of 
hearing upon the partles. The hearing date shall not be less 
than five Aor more tfian 20 working days ~ after the date of 
service. The notice shall include all those items listed 
in section 2-4-601, MCA, and shall scate whecher the board or an 
agent of the board will hear the complaint. 
AUTH: Sec. 39-31-104, MCA IMP, Sec. 39-31-406, MCA 

REASON: This amendment recognizes that 
deadline for conducting a hearing for 
unrealistic. The change does not preclude 
held within 20 working days. 

the 20 working day 
all complaints is 

a hearing from being 

24.26.684 EXCEPTIONS i1) If a major1ty of the board have 
not heard the case, the person who conducted the hearing shall 
serve a proposed decision and order upon the parties who shall 
have 20 days to file exceptions with aAe ~reseAt eriefs ana oral 
.n-EJt~ffients to che ~ board. 

(2) If briefs in support of a party's exceptions are 
eesiree to be submitted, those briefs must be filed with the 
boardT er SeAt eireetly te the Seare fflemeeFS, at least "'=eft 

:ifteen days before the board hearing or the briefs will not be 
3ccepted or considered. 
AUTH: Sec. 39-31-104, ~C.'. IMP: Sec. 39-31-406, MCA 
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REASON: These amendments clarify that briefs and oral arguments 
are not required when filing exceptions with the board. The 
amendments also provJ.de for a more orderly procedure for the 
:iling of briefs with the board. The Board Secretary will make 
copies of briefs and mail them to the board members prior to the 
board hearing. 

24.26.695 PE:PI'!'Iml INTEREST MEDIATION (1) IH efie eoeHt 
ef a laser dispttte, a petitieH, ia · .. ·ritiH§', ref!Hestifi§' 
aseistaaee ei tae aeard, mat ee fi' e!i 1~itfl tfie heard B] aa 
smpleyee er <Jrettp ef empleyees, a laeeJO er<JaHi!!latiea, er a 
p~c~elie employer. When a dispute over the negotiation of a 
collective bargaining agreement exists between the public 
employer and a labor organization after a reasonable period of 
negotiation or upon expiration of the collective bargaining 
agreement. the parties shall request interest mediation. The 
original of the petition shall be signed by the petitioner or 
~ the authorized representative, afld tfie eri<Jiftal aaa five 
espies saall he filed ·.~ith tae hearEI. The petitioner shall 
serve a copy of the petition simultaneously upon any party named 
in the petition. The petition shall contain: 

(a) the name, address, and telephone number of ~ 
petitioner or authorized representative; 

(b) the name address, and telephone number of the public 
employer; 

(c) ~ description of the unit involved; 
(d) the name, address, and telephone number of the 

recognized or certified labor organization and authorized 
representative thereof; 

(e) ~ description of the dispute in detail; 
(f) ~ statement as to what assistance is requested; and 
(g) ~ statement indicating if the request is unilateral or 

joint. 
(2) will remain the same. 
(3) Upon petition for interest mediation. the board shall 

designate a qualified labor mediator who is an agent of the 
board to mediate the dispute. The board may instead request a 
mediator from the Federal Mediation and Conciliation Seryice, if 
one is available. 

(4) Any information disclosed to the mediator in the 
performance of these duties shall not be divulged unless 
approved by the parties involved. All files, records, reports, 
documents, or other papers received or orepared by the mediator 
shall be·classified as confidential and not as a public record. 
Such matters shall not be disclosed to anyone without the prior 
consent of the board. 

(5) The mediator shall not produce any confidential 
records or testimony with regard to any mediation on behalf of 
a oarty to any case pending in any proceeding before any court, 
board, invest~gatory body, arbitrator, or fact finder without 
the written consent of the board. 

(6) The ~ediator may hold separate or joint meetings with 
'he oarties or their representatives, and such meet'ngs shall be 
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orivate and nonoublic, exceoc if otherwise ~utually agreed upon 
by the oarti.es. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-307, MCA 

REASON: These amendments incorporate most of the text from ARM 
24.26.696, and limit this rule to interest mediation of 
collective bargaining negotiations. The amendments also make 
minor grammatical changes. The Board believes that section 39-
31-307, MCA, contemplates mediation over collective bargaining 
issues, rather than grievances. Compare: New Rule IV, infra. 

NEW RULE V GRIEVANCE MEDIATION (1) When a dispute exists 
between a public employer and a labor organization over the 
meaning, interpretation or application of an existing collective 
bargaining agreement, the parties may request grievance 
mediation. The board, in its discretion, may designate a 
qualified labor mediator to mediate the dispute under the 
following conditions: 

(a) the parties mutually agree to the request; 
(b) the parties mutually agree to the conditons set by the 

board; and 
(c) the parties mutually agree to waive the applicable 

time limitations in the collective bargaining agreement's 
3rievance procedure. 

( 2 l Matters disclosed to the mediator by the parties 
iuring the course of mediation shall be confidential and shall 
not: be divulged unless approved by both part:ies to the dispute. 

(3) In the event the dispute goes co arbitration, the 
mediator may not be cal~ed as a witness or otherwise called to 
divulge information or settlement offers which may have been 
discussed during mediation. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA 

REASON: This proposed new rule defines grievance mediation and 
delineates the conditions under which grievance mediation can 
occur. This voluntary process of dispute resolution is designed 
to explore avenues of agreement and/or compromise on grievances 
prior to submitt:ing them to final and binding arbitration. 

24.26.697 FACT FINDER (1) through (3) will remain ~he 

same. 
(4) The parties shall immediately notify the board of the 

name of the fact finder. The board shall notify the fact finder 
afi€1 alona .,.,ith a request lTHA to immediately establish dates and 
places of hearings. 

(5) Within 20 days from hie flstifieatiea BY the Beare the 
date of hearing, the fact finder shall ~ake written findings of 
:act and recommendat:ions for resolution of the dispute. The 
findings shall be served on bot:h parties and a copy sent to the 
board. 

(6) and (7) will remain the same. 
(8) The cost of facttinding proceedings :nust be equally 

borne between the board and the oarties concerned. The fac~ 
f~nder shall, within ten workina days of the wr~tten findings 
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submlt ~ an invoice of the costs and fees to the board which 
shall send copies of as th& invoice to both parties on which 
they will be billed for one-third of the total. The parties 
shall pay the board within five days and the board shall for~ard 
the total amount to the fact finder. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-309, MCA 

~EASON: The amendments clarify the process for payment of the 
fact finder's fee and adds a timeline for the submission of 
fees. Minor grammatical -~hanges are made as well. 

24.26.698 ARBITRATION (1) and 12) will remain the same. 
(3) The parties may petition the board to assist in the 

selection of the arbitrator by requesting that the board submit 
to them a panel of qualified arbltrators. is aeeeraaftee •ita •"'-"H>I 
26.24.595. 

(4) ~fie ar~ii:Fai:SF shall FBftSBF a Seeisieft •itfiiH 39 aaye 
ef fiie a~~eifttmeftt. 
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-310, MCA 

REASON: The amendments clarify the nature of the assistance 
provided by the board and deletes reference to ARM 26.24.595 as 
being erroneous. The 30 day decision schedule is deleted 
because it is unrealistic. 

NEW RULE VI PANEL OF ARBITRATORS AND FACT FINDERS 
(1) The board shall maintain a panel of qualified labor 

arbitrators and fact finders for referral, upon request, to the 
parties to a labor dispute. Panel members are expected to 
conform to the ethical standards and procedures set forth in the 
code of professional responsibility for arbitrators of labor 
disputes as approved by the National Academy of Arbitrators. 
The board has established procedures to compile lists and 
appoint arbitrators or fact finders from such lists and 
considers such facts as background, experience, availability, 
acceptability, geographical location and the expressed 
preferences of the parties. 

12l Persons seeking to be listed on the panel must 
complete and submit an application form. The form may be 
obtained from the board offices, 1805 Prospect Avenue, Helena, 
or by writing to the board, P.O. Box 1728, Helena, MT 59624-
:728. Upon receipt of an executed form, the board will review 
the applicacion, assure that it is complete, and make any 
necessary inquiries. The board will review the completed 
application in light of the cr1teria set forth below and will 
dec1de whecher an applicant should be listed on the panel. Each 
applicant wil~ be notified in wricing of the board's decision. 

(3) Applicants will be accepted on the panel if they: 
(a) (i) are experienced in decision-making roles in the 

resolution of labor-management disputes; or 
( ii J have extensive experience in relevant positions in 

collective bargaining; and 
(b) are capable of c::onducting an orderly hearing, can 

analyze testlmony .~nd exhibits; and 
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I c 1 can prepare clear and concise findings and awards 
within reasonable time limits. 

(4) The qualifications listed in subsection (3) of this 
rule are best demonstrated by che submission of actual 
arbitration awards and/or fact finding reports prepared by the 
applicant while servlng as an impartial arbitrator chosen by the 
parties to disputes. Equivalent experience acquired in 
training, internship or other development programs, or 
experience such as that acquired as a hearing officer or judge 
ln labor relations controversies also may be considered by the 
board. 

(5) No advocate shall be listed on the panel. An advocate 
is a person who represents employers or labor organizations, as 
an employee, attorney or consultant, in matters related to 
collective bargaining. A person who was not an advocate when 
listed may not continue to be listed after becoming an advocate 
and must notify the board of such change in status immediately. 

16) Initial listing on the panel may be for a period not 
to exceed three years and may be renewed for periods not to 
exceed two years, provided upon review the listing is not 
canceled by the board as set forth below. Notice of 
cancellation may be given to the member whenever the member: 

(a) no longer meets the criteria for admission; 
(bi has been repeatedly and flagrantly delinquent in 

submitting awards; 
(c) has refused to make reasonable and periodic reports to 

:he board as required; 
(d) has been the subject of complaints by parties who use 

board panels and the board, after appropriate inquiry, concludes 
:hat JUSt cause for cancellation has been shown; or 

(e) is determined by the board to be unacceptable by the 
oarties, based on board records showing the number of times the 
arbJ.trator or fact finder's name has been proposed to che 
parties and che number of times the person has been selected. 

(7) When, pursuant to a request, the board submits a lise 
of arbitrators or fact finders to the parties to a dispute, the 
names on the lists shall be drawn at random from the panel 
described above. However, the board will attempt to comply with 
a JOint request of the parties co restrict the lists in any of 
the follcw1ng ways: 

(a) only arbitrators •;;ho are listed on the labor 
arbitration oanel of the American Arbitration Association or the 
?ederal ~ediation and Conciliation Service or who are members of 
the ~ational ~cademy of Arbitrators; 

lb) onlv arbitrators whose resumes filed with the board 
show chat they are engaged exclusively or primarily in the 
~ractice of arbitration or fact finding; or 

!ci only arbitrators who reside in Montana. 
(8) If they desire, the parties may jointly request a 

second list of arbitrators or fact finders. A second list will 
conslst of names drawn at random from the panel without regard 
~o any restrictions .~equested by the parties. 

(91 Arbitrators and fact finders selected by the parties 
:oursuant to ce:'erral ot :::heir name by the board shall notlfy ::he 
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board of ac:::eptance of appointments, scheduling of hearing, 
continuances or postponements, and cancellations. 

(lO) Arbitrators and :act finders listed on the panel shall 
provide the board with one copy of all written decisions or 
recommendations issued. 

(11) Nothing contained herein should be construed to limit 
the right of parties to select jointly any arbitrators or 
arbitration procedure acceptable to them. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA 

REASON: This proposed new rule establishes the necessary 
requirements and competencies for arbitrators and fact finders 
seeking to be listed with the board, and defines the processes 
by which the parties select arbitrators and fact finders from 
the lists maintained by the board. 

3. The Board of Personnel Appeals proposes repealing ARM 
24.26.696, Mediation, on the grounds that the subject matter of 
the rule is being included in ARM 24.26.695, Interest Mediation, 
as part of the revision of the Board rules. AuthoritJ to repeal 
this rule is contained in section 39-31-104, MCA an implements 
section 39-31-307, MCA. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Paul Melvin 
Board of Personnel Appeals 
Department of Labor and Industry 
P . 0 . Box 172 8 
Helena, Montana 59624-1728 

and must be received by no later than 5:00 p.m.', November 12, 
1993. 

5. The Board of Personnel Appeals proposes to make these 
rule amendments, repeals and new rules effective January l, 
1994. The Board reserves the right to make some or any of the 
proposed amendments, repeals, and/or new rules effective on a 
different date, or not at all, as the Board deems appropriate. 

6. The Hearing Unit of the Legal Services Division of the 
Department of Labor and Industry has been designated to preside 
over and conduct the hearing. 

v~A..du#: 
Dav~d A. Scott 
Rule Reviewer 

Certified to the Secretary of State: October 4, 1993. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Repeal of Rule 38.5.3345 ) 
Regarding Unauthorized Changes) 

NOTICE OF PROPOSED 
REPEAL OF RULE 38.5.3345 

of Telephone Customers' ) 
Primary Interexchange ) 
Carrier (PIC) . ) 

TO: All Incerested Persons 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 15, 1993 the Department of Public Service 
Regulation proposes to repeal the above stated rule. 

2. The rule proposed to be repealed is 38.5.3345 CHANGE 
IN CUSTOMER'S INTEREXC!iANGE CARRIER and is located at page 38-
895, Administrative Rules of Montana. The authority sections 
were 69-3-103 and 69-3-822, MCA, and implementing sections were 
69-3-102 and 69-3-201, MCA. This rule is being repealed 
because primary interexchange carrier (PIC) -change data sup­
plied by various local exchange carriers indicates that the 
problem of unauthorized PIC changes, also referred to as 
"slamming," is not an industry-wide problem. Rather, the 
problem appears to be the result of the fraudulent practices of 
several small companies. Since the rule as currently drafted 
targets the whole interexchange carrier industry, the Commis-­
sion believes it is overly broad and should be repealed. 

3. Interested parties may submit their daca, views or 
arguments concerning the proposed repeal in writing (original 
and 10 copies) to Tim Sweeney, Public Service Commission, 1701 
Prospect Avenue, P.O. Box 202601, Helena, Montana 59620-2601 no 
later than November 15, 1993. 

4. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
Eor a public hearing and submit this request along with o.ny 
written comments he has (original and 10 copies) to Tim 
Sweeney, Public Service Commission, 1701 Prospect Avenue, P.O. 
aox 202601, Helena, Montana 59620-2601, no later than November 
15, 1993. 

5. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the Administrative Code Committee of the leg­
islature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be di­
rectly affected. a hearing will be held at a later date. No­
tice of the hearing will be published in the Montana Adminis-
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trative Register. Ten percent of those persons directly af­
fected has been determined to be one (1) based upon the number 
of interexchange carriers serving Montana. 

6. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represenc consumer interests 
in t:his matter. 

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 4, 1993. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In che Matter of Proposed 
Amendment of a Rule to Remove 
Reference to Class E Motor 
Carrier and Proposed Repeal 
of Rules Pertaining ~o Class 
E Motor Carriers. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT TO RULE 38.3.702 
AND PROPOSED REPEAL OF 
RULES 38.3.1401 THROUGH 
38.3.1420 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 15, 1993 the Department of Public Service 
Regulation proposes to amend and repeal the rules identified in 
the above title and described in the following paragraphs, all 
related to Class E motor carriers, motor carriers authorized to 
transport logs. The proposed rules to be repealed are located 
at pages 38-192.1 - 38-192.14, Administrative Rules of Montana. 

2. The rule proposed to be amended provides as follows. 

38.3.702 BODILY INJURY AND PROPERTY DAMAGE LIABILITY .... U!..:. 
SURANCE ( 1) Every class A, class B, class C, and class o, 
ana elass o intrastate carrier must file with this commission 
evidence of complying with ::he minimum insurance requirements 
of this commission as applicable to bodily injury and property 
damage liability insurance. 

(2) For the purposes of this sub-chapter "bodily injury" 
shall include death. AUTH: Sec. 69-12-201, MCA, and Ch. 364, 
L. 1993; IMP, Ch. 364, L. 1993 

3. The rules proposed for repeal provide, in substance, 
as follows: 

38.3 .1401 APPLICATION FOR CLASS E AUTHORITY ON PROOF OF 
BEING ENGAGED IN THE BUSINESS AUTH: Sec. 69-12-201, MCA, and 
Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1402 APPLICATIONS FOR CLASS E AUTHORITY ON PROOF OF 
BEING ENGAGED IN THE BUSINESS -- DEFINITIONS AUTH: Sec. 69-
12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1403 APPLICATIONS FOR CLASS E AUTHORITY ON PROOF OF 
BEI~G ENGAGED IN THE BUSINESS -- MINIMUM PROOF REQUIRED AUTH: 
Sec. 69-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 
1993 

3 8 . 3 . 14 0 6 CONTRACT FOR CLASS E SERVICES AUTH: Sec . 6 9-
12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1408 CONTRACT FOR CLASS E SERVICES -- REQUIRED PRO­
VISIONS AUTH: Sec. 69-12-201, MCA, and Ch. 364, L. 1993; IMP: 
Ch. 364, L. l993 
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38.3 .1409 CONTRACT FOR CLASS E SERVICES -- CONTINUING 
PERFORMANCE. MULTIPLE LOADS AUTH: Sec. 69-12-201, MCA, and 
Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

~ !i, 3 . 1410 CONTRACT FOR CLASS E SERVICES DOCUMENTATION 
AL~H: Sec. 59-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, 
L. 1993 

3 8. 3. 1414 CLASS E USUAL BUSINESS OPERATION AUTH: Sec. 
69-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1415 CLASS E REGULAR BASIS AUTH: Sec. 69-12-201, 
MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1416 RETAINING CLASS E CERTIFICATE AUTH: Sec. 69-
12-201, MCA, and Ch. 364, L, 1993; IMP: Ch. 364, L. 1993 

38.3.1417 OTHER CIRCUMSTANCES ALLOWING RETENTION OF CLASS 
E CERTIFICATE AUTH: Sec. 69-12-201, MCA, and Ch. 364, L. 
1993; IMP: Ch. 364, L. 1993 

38.3.1418 CLASS E REPORTS AUTH: Sec. 69-12-201, MCA, 
and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

38.3.1419 ADDITIONAL INFORMATION REQUIRED BY THE COMM!S­
~ AUTH: Sec. 69-12-201, MCA, and Ch. 364, L. 1993; IMP: 
Ch. 364, L. 1993 

38.3.1420 SHOW CAUSE ORDER AUTH: Sec. 69-12-201, MCA, 
and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993 

4. Rationale: The statement of reasonable necessity for 
'the proposed amendment and repeal is that these actions are 
required by law. The 53rd Legislature of the State of Montana, 
through Ch. 364, L. 1993 (effective October 1, 1993) repealed 
all PSC-administered law prescribing regulation of Class E 
motor carriers, rendering administrative rule references and 
rules pertaining to Class E motor carriers meaningless. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment or repeal in 
writing (original and 10 copies) to Martin Jacobson, Public 
Service Commission, 1701 Prospect Avenue, P.O. Sox 202601, 
Helena, Montana 59620-2601 no later than November 12. 1993. 

6. If a person who is directly affected by the proposed 
amendment or repeal wishes to express his data, views and argu­
ments orally or in writing at a public hearing, he must make 
written request for a public hearing and submit this request 
along with any written comments he has (original and 10 copies) 
to Martin Jacobson, Public Service Commission, 1701 Prospect 
. .;venue, P.O. Box 202601, Helena, Montana 59620-2601, no later 
chan November 12, 1993. 

' If the agency receives requests for a public hearing 
on the proposed amendment or repeal from either 10% or 25, 
wh~chever is less, of the persons who are directly affected by 
~he proposed amendment or repeal; from the Administrative Code 
Commlt tee of t!":e .Legislature; from a governmental subdivision 
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or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of tne hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 40 persons 
based upon the existence of at least 400 Class E motor 
carriers. 

8. The authority of the agency to make rules as proposed 
and the statutes being implemented are set forth following each 
rule above. 

9. The Montana Consumer Counsel, 3 4 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

Bob Rowe, Vice Chairman 

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 4, 1993. 

\b..-:.-. 4. JJ.._ \~ 
Reviewed By--. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.21.106, 42.21.107, ) 
42.21.113, 42.21.123, 42.21.131 ) 
42.21.137, 42.21.138, 42.21.139 ) 
42.21.140, 42.21.151, 42.21.155 ) 
42.21.163, and 12.21.305 and ) 
REPEAL of ARM 42.21.164 relating) 
to Personal Property ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.21.106, 42.21.107, 42.21. 
113, 42.21.123, 42.21.131, 
42.21.137, 42.21.138, 42.21. 
139, 42.21.140, 42.21.151, 
42.21.155, 42.21.163 and 42. 
21.305 and REPEAL of ARM 
42.21.164 relating to 
Personal Property 

1. On Nov"!mber 8, 1993, at 9:00 a.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Sui 1ding, at Helena, Montana, to consider the repeal of ARM 
42.21.164 and the amendment of ARM 42.21.106, 42.21.107. 
42.21.113, 42.21.123, 42.21.131, 42.21.137, 42.21.138, 
42.21.139, 42.21.140, 42.21.151, 42.21.155, 42.21.163, and 
42.21.305 relating to personal property. 

2. The Department proposes to repeal the following rule: 

42.21.164 REQUEST f'OR REVIEW found at page 42-2150 of the 
Admin1strat1ve Rules of Montana. 

~: Sec. 15-1-201, MCA; ~: Sec. 15-8-lll, MCA. 

3. The rules as proposed to be amended provide as follows: 

42.21.106 TRUCKS (l) through (3) remain the same. 
(4) The trended depreciation schedule referred to in 

subsections (2) and (3) is listed below and shall be used for 
the ~ 1994 tax year. The percentages approximate 80% of the 
average retail walue of all trucks over l ton as calculated from 
the guidebook listed in subsection (l). 

TRUCK TRENDED DEPRECIATION SCHEDULE 

YEAR ACQUIRED % GOOD 

1989 ----------~~ 
19tH! 

19-10/14/93 ~AR Notice ~o. 42-2-551 
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and before 

remains the same. 

18% 

80% 
ill 
rn 
34% 
28% 
ill 
m 
ill 
IS% 
14% 
ill 
12% 
11% m 

or 
an 

beginning 

15-6-140 and 

42.21.107 TRAILERS (l)(a) through (l)(d) remains the 
same. 

(e) The trended depreciation schedules referred to in 
subsections ( 1 )(b), (c), and (d) ±-5 are listed below and shall 
be used for the ~ 1994 tax year. 

YEAR % GOOD 

~R Notice No. 42-2-551 19-10/14/93 



-2375-

l9'i'J & Befo .. e iS't 

1994 80% 
1993 60% 
1992 58% 
1991 54% 
1990 STI 
1989 48% 
T91i8 45% 
1987 42% 
1986 41% 
1985 40% 
1984 ill 
1983 36% 
1982 ill 
l9!IT 32% 
1980 3D% 
1979 ffi 
1978 26% 
1977 m 
l976 m 
1975 m 
1974 & Before ill 

( 2) The wholesale value for all trailers over 18, 1Hl6 
18,001 - 25,999 GVW is: 

(a) remains-the same. 
(b) The acquired cost as certified by the owner or 

applicant to the department of revenue, as applied to the 
depreciation schedule in subsection (2)tdt ~-

(c) Values as derived from department of revenue developed 
supplementary schedules. These schedules will be used in 
conjunction with the depreciation schedule in subsection (2)tdt 
~- The purpose of the department developed schedules will be 
to arrive at a value which approximates wholesale value. 
Supplemental schedules have been developed and are included in 
the department of revenue trailer manual. They are hereby 
incorporated by reference. Copies are available to taxpayers at 
a reasonable cost for copying. 

(d) All trailers and semi-trailers with a licensed gross 
weight cf 26,000 oounds or more are exempt from taxation. 

tdT ill The trended deprec1ation schedule mentioned in 
sub-section (2)(b) dnd (c) is listed below and shall be used for 
the ~ 1994 tax year. It is the same schedule as used in ARM 
42.21.106(4"):' 

~.R ~otice ~o. 42-2-551 
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'!'RAILERS El<CEED!HEl 18,888 LB9. El.V.W. 

'!EAR ACQtiiRED <3000 

1988 and befoce 

TRAILERS 18,001 - 25,999 LBS. G.V.W. 

YEAR ACQUIRED % GOOD 

80% 
43% 
37% 
m 
ill 
23% 
20% 
m 
15% 
m 
l3% 
ill 
"H 
ffi 

(3) This rule is effective for tax years beginning after 
December 31, ~ 1993. 

AUTH: Sec. 15-l-201 MCA; IMP; Sees. 15-6-138, 15-6-139 and 
l5-6-26T""MCA. 

42.21.113 LEASED AND RENTED SQUIPMENT (1) (a) through (2) 
remains the same. 

(3) The trended depreciation schedules referred to in 
subsections (l) and (2) are listed below and shall be used tor 
tax year ~ 1994. 

MAR ~Otlce ~o. 42-2-351 19-10/14/93 
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Year 
New/Acguired so - 500 $501 - 1500 

l:9% H% 

and older 17% 2H 

1993 70% 85% 
1992 m ffi 
1991 ffi 53% 
1990 9% ill 
1989 and older 9% ffi 

( 4) remains the same. 
( 5) 

used: 
For rental video 

Year Acquired 
H92 
1991 
l99B 

1993 
1992 
1991 

tapes the following 

Trended % Good 
25% 
15~ 
lB% 

25% 
1""5% 
ffi 

$1,501 or Greater 

z4% 

24% 

85% 
ill 
56% 
39% 
m 

schedule shall be 

(6) This rule is effective for cax years beginning after 
December 31, ~ 1993. 

AUTH: Sec. 15-l-201 MCA; IMP: Sec. 15-6-136 MCA. 

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4) 
remains the same. 

(5) The trended depreciation schedule referred to in 
subsections (2) through (4) is listed below and shall be used 
for tax year ~ 1994. The schedule is derived by using the 
guidebook listed in subsection (1) and the "Farm Tractor Trade­
In Guide" and "Farm Equipment Trade-In Guide'" of the current 
year of assessment and are incorporated by reference, Technical 
Publications Division, Intertec Publishing Corporation, Box 
12901, Overland Park, Kansas 66212, as the data base. The 
trended depreciation schedule will approximate average loan 
value. 

YEAR 

l9-l0/l.J;93 

TRENDED % GOOD 
AVERAGE LOAN 
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1969 aud before 

(6) remains the same. 
(7) This rule is effective for tax years beginning after 

December 31, ~ 1994. 
AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA. 

o1AR 'Jotice No. ~2-2-551 19-10/14/93 
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42.21.131 HEAVY EQUIPMENT ( 1) '!'he wholesale mar k:et oalue 
of heavy equipment shall be tile acquired cost, as certified by 
the owuer ot applicant to the department of ceveuae, applied to 
Llie depceci8t.:.on schedttle iu subsection (5). !he depa:ttmeut mar 
r~quire proof from Llie taxpayer to cettify the accutacy of the 
acquired cost. If the taxpayer fails -0 provide proof apou 
reqae:st of _he depar t:trtent, the valuation of Lite eqoipweut will 
be ba:sed on the other proceduteS hetciu listed. The wholesale 
market value of heav e ui ment shall be the uick sale as shown 
in the "Green Gu1de" an "Green Guide or Older Equipment" for 
the current year of assessment. This guide may be reviewed in 
the department or purchased from the publisher and is 
incoroorated b reference: E uioment Guide Book Com an , 2800 
west Bayshore Road, P.O. Box 10113, Palo Alto, Cali ornia 94303. 

( 2) If the heavy equi£~nnent caunot be val ned under 
subs~ctiou, the wholesale market :;aloe of heavy equipment shall 
b;e the quick sale as shown ia the "S,eeu Suide" and .. areeu 8aide 
fat Older Equipment" fot the cattenl y~ar of assessmeut. !his 
guide may bl! te:oiewed iu the depat tmeut or purchased from the 
publisher and is: incur porated by r efet I! nee. Equipment daide 
Eloolc Co1npauy, 2866 West Bay:sliote Road, P. e. Box 16113, Palo 
Alto, California 94363. For all heavy equipment which cannot be 
valued under subsection (1), the department of revenue or its 
agent shall try to ascerta1n the original FOB through old heavy 
e ui ment valuation u1debooks. If an or1 inal FOB cannot be 
ascertaine , the epartment of revenue or its agent may use 
trending to determ1ne the FOB. The FOB or 11 trended'' FOB wfil be 
used in conjunct1on w1th the depreciation schedule in subsection 
( 5 to arr 1 ve at a value wh1ch ao roximates wholesale value. 
The tren actors are the most recent ava1lable 1n the Marshall 
Valuation Serv1ce Manual for the ear of assessment. The 
.Mars all Valuauon serv1ce .Manual publis e by ".Marshall and 
Swift Publishing Company", 1617 Beverly Boulevard, P.O. Box 
26307, Los Angeles, California 90026, is heteln adopted by 
reference. 

(3) For equipment that cannot be valued under subsections 
(1) and (2), the value for heavy equipment shall be ascertained 
by trending the quick sale as found in the guide in subsection 
TTt ill• for the same make and model. The trend factors are the 
same as those mentioned in subsection ~ lll· 

( 4) Pur all heevy equipment which caunot be valued u11det 
Sllbsection~ (1) through (3), the department of tevenae ot its 
agent shall tty to ascetcain the original POB through old heavy 
equipmeut valuation guidebooks. If an ot iginal POB cauuot be 
ascet taiued, the depat lment of revenue o:t its ayent may use 
trending to detetmine the !'ea. '!'he FeB or "ltended" FBB will be 
tl:Sed iu coujunctzon with the depreciation schedule in subsect.:.ou 
(5) to axtioe at a value which apptox.:..mate:s wholesale value. 
':Phe ttend factors are the most teC@ttL availsble iu the Marshall 
Val elation Set vice Hanttai for the yeat of assessment. 'fhe 
HatslJall Valuation 9etvice Hanaal pnbli~d1ed bj ''Marshall and 
Swift F'~:~blishing Company", 1617 Beverly Boalevatd, P. 0. 9ox 

19-lO/H/93 MR ~ot.cce No. -12-2-551 
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26387, Los Angeles, Cali.:crtiia 96826, is herein adO£)ted by 
reference, The wholesale market value of heavv equipment that 
cannot be valued under subsections (1), (2) or (3) shall be the 
acquired cost, as certified by the owner or applicant to the 
deoartment of revenue, applied to the depreciation schedule in 
subsection ( 5). The department may regui re proof from the 
taxoa er to certif the accurac of the ac u1red cost. 

( 5) The trende deprec1ation schedules referred to in 
subsections t±T 111· (3) and (4) ~are listed below and shall 
be used for tax year~ 1994. The percentages approximate the 
"quick sale" values as calculated in the guidebooks listed in 
subsection ~ill· 

HEAVY EQUIPMENT TRENDED 

'lEAR 
1993 
1992 
1991 
1996 
1989 
1968 

1986 
i985 
i984 
l:983 
t9Bz 
l:9Bi 

'!:998 
1971 

l97Z & 9efore 

MAR ~ot~ce No. 42-2-551 

DEPRECIATION SCHEDULE 
% GOOD 
WHOLESALE 
86% 
65% 
56% 

34'!; 
32'1; 
29% 
zi''t 
z6t 
zBt 

zB% 
z8% 

26% 
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l981 
1980 
1979 
1978 
1977 
1976 
1975 
1974 
I9TI & Before 
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(6) This rule is effective for tax years beginning after 
December 31, ~ 1993, and applies to all heavy equipment not 
listed in ARM 42.21.139. 

AUTH: Sec. 15-l-201 MCA; IMP: Sec. 15-6-135, 15-6-138, and 
lS-6-I40MCA. -

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT 
(l) through (3) remain the same. 
( 4) The trended depreciation schedules referred to in 

subsections (l) through (3) are listed below and shall be used 
for tax year ~ 1994. 

SEI_5MOGRAPH UNITS 

TRENDED 
YEAR TREND TRENDED WHOLESALE WHOLESALE 

ACQUIRED ' GOOD FACTOR % GOOD FACTOR % GOOD 

l:993 J.8tH l:.eee i88% 88% 88% 
H92 85% L eee 85% BB% 68% 
±99:!: 69% Lees 69% 86% 55% 
l:996 52% l:. 826 53% !:Hl% 42% 
i9B9 3~% l..i53 36% 86% 29% 
l:9BB 26% LH3 zz% 86% l:B% 
1989 & older 5% 1.161 6% 86% 5% 

1994 100% l. 000 100% 80% 80% 
1993 ----as% 1.000 85% 80% ~ 
1992 ~ l. 010 70% 80% -----s6% 
1991 -----s-2% l. 018 53% 80% ~ 
1990 ----m 1.040 35% 80% ~ 
1989 --ro% 1.067 21% 80% ----r7% 
1988 & alder-s% 1.128 6% 80% --5-% 

SEISMOGRAPH ALLIED EQUIPMENT 

YEAR 
ACQUIRED 

1993 
1992 

19-10/U/93 

% GOOD 

i66% 
85% 

TREND 
FACTOR 

L ea6 
L ea6 

TRENDED 
% GOOD 

166% 
85% 
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'!:99i 69% J:.ees 6H 
l:998 szt l:. 8 'i!6 5:!% 
l:989 ;j'*% l..l:59 36% 
HBB 28'!; l:.U3 H'li 
i989 & older 5% 1.161 6% 

1993 100% l. 000 100% 
1992 -as% l. 000 ""'85'% 
1991 69% l. 010 715% 
1990 5'2% 1.018 53% 
l989 34% 1.040 ---m 
1988 """25% 1. 067 2TI 
1987 & older 5% 1.128 ~ 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1993. 

~: Sec. 15-l-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT 
(1) through (2) remain the same. 
(3) The trended depreciation schedule referred to in 

subsections (1) and (2) is listed below and shall be used for 
tax year ~ 1994. 

MAR 

OIL AND GAS tiELD PRODUCTION 
EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

YEAR TREND TRENDED 
ACQUIRED % GOOD FACTOR % GOOD 

i993 l:88'!; 1.eee i88% 
l:992 95% L eee 95% 
l:99:l: 89% i. 685 89% 
l::9-98 83% Lez6 85% 
l:989 H% i. 85;j 81:% 
:!:9'88 i'H l:.:l::!::3 7'9% 
l:9B9 65% 'l:.:l:6l: ~51!; 

l:986 58% l:. l:9 3 68% 
±985 SH i. l'i' 9 68% 
:!:984 45% l:. t95 54'S 
l:983 39% l:.z%9 48% 
±98z oHt l:. 245 -*l:% 
l:98l 'i!Bt l:.3l:8 37% 
±986 B% l:.459 34'!; 
:!:979 & Older 26\ l:.616 3z% 

1994 100% 1.000 100% 
1993 ~ 1.000 95% 
199 2 89"% l. 010 90% 
1991 83% l. 018 84% 
1990 77% l. 040 80% 
1989 ~ l. 067 76% 
1988 65% 1.128 73\ 

Clot ice No. 42-2-551 19-l0/14/9] 
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(4) remains the same. 
(S) This rule is effective for tax years beginning after 

December 31, ~ 1993. 
AUTH: Sec. 15=1-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.139 WORKOVER AND SERVICE RIGS (l) through (4) 
remain the same. 

(5) The trended depreciation schedule referred to 1n 
subsections 12) and ( 4) is listed oelow and shall be used for. 
tax year ~ 1994. 

~_sE AND ~KOV~~~_Qp~pLE 

'rRENDED 

YEAR ~ GOOD 
WHOLESALE 
~!\-CTOR _ 

WHOLESALE 
% GOOD~-

1993 ~-&e't----~-----~-~-~--~····-·--tHt"o· 

19~2 ~----~--~----···---M't 

19 91 --iM+- e e t · ----~-iJ-T'i; 

1996 ~--------6"T~ 

19 e 9 6 n ----tte-t--·--------~ 

1986 58% 86% ------~ 

1987 ~------------ft&%--- 39% 
19 a 6 J s% -e-fr%---------211'~> 

1985 30% ~~-~---~ 
1984 24% 86% -~ 

l:9133 & Old!!!r 26t --t.~ 

1994 100% 80% 80% 
1993 92% -----so-% '74% 
1992 84% - 80% -67% 
1991 -m -----so-% -------gn 
1990 67% -m ---s:i% 
1989 58% -----so-% ~ 
1988 49% -----so% 39% 
1987 35% -----so-% ~ 
1.986 30% 80% ----y,rr 
1985 24% 80% ----r9% 
1984 & Older 20% 80% 16% 

I 6) This rule is effective for tax years beginning after 
December 31. ~ 1993. 

19-10/1-1/93 
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AUTH: Sec. 15-l-201 MCA; IMP: Sec. 15-6-138 MCA 

42.21.140 OIL DRILLING RIGS (l) remains the same. 
( 2) The department of revenue shall prepare a 10-year 

trended depreciation schedule for oil drilling rigs. The 
trended depreciation schedule shall be derived from depreciation 
factors published by "Marshall and Sw>ft Publication Company". 
The trended depreciation schedule for tax year ~ 1994 is 
listed below. ----

DRILL RIG % GOOD SCHEDULE 
TRENDED 

YEAR % GOOD 

i99Z: 
1991 
1996 
rl9~e~~~-------------------·U9% 

1389 
1986 35% 
1985 36% 
T9'!N- ~ 

rl~988~3~~nudd-~Orldd~erc----------- ~ 

1994 
1993 
1992 
1991 
1990 
1989 
1988 
1987 
1986 
1985 
I91i4 and Older 

(3) remains the same. 
(4) This rule is effective Eor tax years beginning after 

December 31, ~ 1993. 
AUTH: Sec. 15-l-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.151 TELEVISION CABLE SYSTEMS (l) through(3)rema.in 
the same. 

(4) The trended depreciation schedules referred to in 
5ubsecttons (2) and (3) are listed below and shall be in effect 
for tax year~ 1994. 

~AR Not1ce ~o. 42-3-551 19-10/14/93 
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TABLE l; iEAR "DISHES" 

TREND TRENDED 
iEAR % GOOD ~ % GOOD 

~~9~ 85t !.668 85t 
:!:99:!: 69~ :!-.669 9tH: 
l:9~6 52% L Bz9 54% 
1:989 34'1; '!:.856 36'S 
1988 & older 2B% 1.113 zz% 

1993 85% 1.000 85% 
1992 69% 1.012 7li% 
1991 52% 1. 029 ill 
1990 -m l. 045 36% 
I'989 & older 26% l. 073 2n 

TABLE 2: 10 YEAR "TOWERS" 

TREND TRENDED 
YEAR % GOOD FACTOR % GOOD 

±-1~99~2~---~~-~,---- l. B B B -·--'h!-'l> 
1991 84% 1.009 ---~~ 

1996 76% 1.029 ~ 
~ 9 B 9 --&71>--- l. B 56 ---------TH-
~988 sat 1. l iJ --u-51; 
~----- 49t 
1966 39% 

--~:-):6i:----~~ 

±-1~9~~5~------~ :!:.189 
~-------z.t.t----- :!: .206 
rl~9e8~3~&-norldd~e~-----~2ee~%-------±1.239 

1993 92% l. 000 
1992 84% l. 012 
1991 76% 1.025 
1990 --"671 1. 045 
1989 58% l. 073 
1988 49% 1.131 
1987 39% 1.179 
1986 30% 1.196 
1985 24% 1.208 
1984 & older 20% l. 225 

-ttr%' 
----::liT'l; 
--~ 

~ 

92% 
85% 
78% 
70% 
m 
55% 
m 
ill 
29% 
25% 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1993. 

~: Sec. 15-l-201 MCA; ~: Sec. 15-6-140 MCA. 

42.21.155 DEPRECIATION SCHEDULES (l) 
(2) The trended depreciation schedules 

1994 are listed below. The categories ate 
42:2'1.156. The trend factors are derived 

remains the same. 
for tax year ~ 
explained 1n ARM 
according to ARM 

19-10/14/93 :'1AR :1otice clo . .\2-2-551 
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42.21.156 and 42.21.157. 

CATEGORY 1 

TREND TRENDED 
YEAR % GOOD FACTOR % GOOD 

H9z 96% t.BBB 76\ 
l:99~ 45'1 6.966 ~ 
t99B 26\ 6.946 l:9'!; 
1989 aud older 19% 6. 932 9% 

1993 70% 1.000 70% 
1992 --:r5% o:969 m 
1991 20% 0.935 19% 
1990 and older 10% 0.915 9% 

CATEGORY 2 

TREND TRENDED 
YEAR % GOOD FACTOR % GOOD 

~· est 85% 
l~~ 78'1; 
l: 52% 
rltt9--
~.d otdet 2H 

1993 85% 1.000 85% 
1992 69% 1.000 69% 
1991 52% l. 015 53% 
1990 34% l. 006 m 
1989 and older 20% l. 023 20% 

CATEGORY 3 

TREND TRENDED 
YEAR % GOOD FACTOR % GOOD 

:1:992 l:. aee 951£ 
l99f 69% .994 69% 
:1:996 52!% .992 52% 
'!:989 '!4'!; .993 34'1; 
1988 and older 26'!; l. BiB 26% 

1993 85% 1.000 85% 
1992 69% 1.013 70% 
1991 52% l. 029 ill 
1990 34% l. 038 ill 
1989 and older 20% l. 035 21% 
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CATEGORY 4 

TREND TRENDED 
YEAR % GOOD FACTOR % GOOD 

:!:992 est l:.B66 B5% 
l:99'!: 69% l:. !H5 16% 
l:99!! sn l:. BZ4 59'!. 
l:9B9 34'1< l:.BZJ: 35'1; 
1968 aud older 26% l:.834 2H 

1993 85% 1.000 85% 
1992 "'"'()"§% Lou 70% 
1991 52% l. 029 54% 
1990 34'% l. 038 ill 
1989 and older 20% l. 035 21% 

CATEGORY 5 

TREND TRENDED 
~ t GOOD FACTOR % GOOD 

H9i! 85% l:.e6a !!5% 
l:99t 69% i.Bl5 '16', 
:1:996 52% :I:.B%4 5~% 
:1:989 34% :.eu :l5 ., 
19BB aud older 26'1; :1:.834 21% 

1993 85% 1.000 85% 
1992 69% l. 009 70% 
1991 52% 1.021 53% 
1990 34% l. 037 ill 
1989 and older - 20% l. 068 ill 

CATEGORY 6 

TREND TRENDED 
YEAR \ GOOD FACTOR % GOOD 

i:99i! !!5% '!:. 66!! 85'!; 
i:99i: 69% l:.B46 H% 
l:998 52% l:.l:66 59% 
'!:9!!9 34'1> l:.i:65 4B'!; 
HBfl and older 26% l:. 218 24'!> 

1993 85% 1.000 85% 
1992 ""69'% 1.030 71% 
1991 52% l. 072 56% 
1990 34% 1.134 ffi 
1989 and older 20% l. 201 24% 
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CATEGORY 7 

TREND TRENDED 

~ % GOOD FACTOR % GOOD 

1992 92% 1. oee 92% 
19!11 84% l. !:l29 
1998 76\ l. 898 81% 
1989 67% 1.115 75'!; 
1988 58% 1.158 67'!> 
1981 49% 1.182 58% 
1986 39% 1.261 49\ 
1985 30% l. 225 
1984 24% l. 2r -----:r&t-
1983 and oldO!t 20'S 1.291 ---;w~ 

1993 92% l. 000 92% 
1992 84% l. 022 86"% 
1991 76% 1. 053 80% 
1990 67% 1. 095 m 
1989 """51i% 1.141 66% 
1988 49"% 1.185 58% 
1987 39% l. 209 47% 
1986 ---:i""5"% l. 229 37% 
1985 24"\ 1.253 35% 
1984 and older 20% 1.287 26"% 

CATEGORY 8 

TREND TRENDED 
YEAR % GOOD FACTOR t GOOD ---
!:992 92% 3..880 9Z% 
1991 84% 1.014 85% 

1989 67% 
1908 ~ 66% 
i9137 49% 
1986 39-% 
~ 
1984 Z4% 
~lid ,,ldO!i 28% 1. J4Z 

1993 92% 
1992 84% 
I99T -76% 
1990 67\ 
1989 -"58% 
1988 49% 
1987 39% 
1986 3"1f% 
1985 """"24% 
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1984 and older 20% 1.314 26% 

~: Sec. 15-1-201 MCA; IMP: Sec. 15-6-139 MCA. 

42.21.163 PERSONAL PROPERTY TAX REFUND (1) A oerson 
removing migt a tory oersonal property, except motor vehicles 
under Title 61, from the state before the end of the calendar 
year of assessment may apply for a refund of property tax paid. 
Application must be made with the treasurer of the county where 
the property was assessed. The application must be made by 
January 31 following the year of assessment. 

(2) The application must contain: 
(a) the name and current mailing address of the applicant; 
(b) a complete description of the oersonal property; 
(c) the Montana property tax bill for the mU1±iagrr~att~orr~1 

personal property under consideration with proof of full 
payment; 

(d) the date the oersonal property was removed from the 
state; 

(e) the location of the oersonal property upon removal 
from the state; and 

(E) proof that tax was paid on the personal property in 
another state; such as a verified tax paid receipt. 

~: Sec. 15-1-201, MCA; IMP: Sec. 15-16-613. 

42.21.305 TRENDED DEPRECIATION SCHEDULES (l) ~ 1994 
trended percent depreciat1on schedule for licensed motorcyCleS 
and licensed quadricycles: 

Year 

1996 

1988 
1989 
1986 

1984 
H83 
1982 

1986 
1919 
1998 & 6lde! 

19-10!14/93 

39% 
29\ 

23\ 
26'1; 
16\ 

15% 
l:St 
15% 

80% 
57% 
55% 
49% 
m 
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( 2) ~ 1994 trended depreciation schedule for 
automobiles and tru~with a rated capacity of 1 ton and less: 

Year 
1993 

l987 

t 8ldet 

~R Notice No. ~2-2-~51 

Trended % Good 
86% of POB 

53% 

16% 
13% 
11% 

80% of FOB 
79% 
68% 
57% 
46""% 
39% 
ill 
27% 
m 
17% 
ill 
ill 
9% 
7% 
7% 
6% 

6% 

19-l0/14/93 
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1977 & Older 5% 

~: Sees. 15-l-201 and 61-3-506 MCA; ~: 15-8-202 MCA. 

4. The department is proposing the amendments because 15-
8-lll, MCA, requires the department to assess all property at 
100% of its market value except as provided in 15-7-111, MCA. 
The statute does not address in detail how the department is to 
arrive at market value. Through various administrative rules, 
the department has adopted the concept of trending and 
depreciation to arrive at market value for property in instances 
where the present market value is unknown. 

The method by which trending and depreciation schedules are 
derived is described in the existing rules, and that method is 
not being changed. However, the method does result in annual 
changes to the schedules. State courts have indicated that 
those schedules must be a part of the rule. 

Additionally, ARM 42.21.106 and 42.21.107 are being amended 
to reflect 1993 legislative changes. 

ARM 42.19.163 is being amended to reflect a 1993 
legislative change created by SB-438. 

~~M 42.21.164 is being repealed because it is unnecessary. 
Sections of this rule conflict with 15-8-lll, MCA. Further, the 
taxpayer is afforded an opportunity for review by filing an 
AB-26. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than November 12, 1993. 
6. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

~ c~~ 
CLEO ANDERSON 
Rule Reviewer 

·::1 ) I L \ ll ____./ "-----+- ' 1.iB ,, iM? w ttl e 
/M)CK BINS N I 
~irector of Revenue 

Certified to Secretary of State October 4, 1993. 

MAR 'lotice No. 42-2-351 



-2392-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.20.l6l and 42.20. ) 
164 and the ADOPTION of NEW ) 
RULES I through V relating to ) 
Forest Land Classification ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE AMENDMENT of ARM 42.20. 
161 and 42.20.164 and the 
PROPOSED ADOPTION of NEW 
RULES I through V relating 
to Forest Land Classification 

l. On November 4, 1993, at 1:30 p.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption and amend­
ment ot the above stated rules relating to forest land classifiration. 

2. The proposed new rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The new rules as proposed to be adopted and rules as 
proposed to be amended provide as follows: 

4 2. 20.161 FOREST !.AND CLASSIFICATION DEFINITIONS 
( 1) Effectlve January :, 1994, the department of revenue 

shall use the following definitions to determine forest land 
classlfication and the productive capacity of land to grow 
timber: 

(a) The phrase "capable of producing timber that can be 
harvested in commercial quantity" means, forest land that can 
produce ~ 25 cubic feet or more of stemwood per acre per year 
in live softwood trees, 1.0 inch in diameter at breast height, 
at the culmination of the mean annual increment (the point of 
maximum wood production) for fully-stocked, natural stands; and 

(i) through (iii) remains the same. 
(b) through (l) remains the same. 
AUTH: Sec. 15-44-105 MCA; IMP: Sees. 15-44-101 and 15-44-

102 MCA. ---

42.20.164 FOREST SITE PRODUCTIVITY CLASSES (l) Effective 
January l, 1994, the department of revenue shall assign all 
forest land to one of the following forest site productivity 
class designations: 

(a) forest site productivity class~ IV (25 through 44.9 
cubic feet of wood per acre per year); 

(b) forest site productivity class VT III (45 through 64.9 
cubic feet of wood per acre per year); 

(c) forest site productivity class v II (65 through 84.~ 
cubic feet of wood per acre per year); --

(d) forest site productivity class f:'of I (85 thxoayh ltl4.9 
and over cubic feet of wood per acre per year); 

(e) forest site prodact~vity das5 III (ll:lS Llnongh 124.~ 
cnbic feet of wood per acte per yeac), 
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(f) forest site productivity class II (125 Llnoagh 144.~ 
cab:rc feeL of wood per acre per year), aud 

(g) forest site productivity class I (145• cubic feet of 
wood pet acre per yeat). 

AUTH: Sec. 15-44-105 MCA; IMP: Sees. 15-44-101 and 15-44-
102 M~ 

NEW RULE FOREST LAND ELIGIBILITY - GENERAL PRINCIPLES 
(l) All parcels under one ownersh1p that are 15 contiguous 

acres or greater that meet the requirements of ARM 42.20.160 and 
42.20.161 shall be assessed and taxed as forest land. 

(2) The property owner of record or the owner's agent must 
provide proof of eligibility an an application form prescribed 
by the department. 

(a) Forest land application forms shall be available at 
each county appraisal office. Applications must be submitted to 
the county appraisal office in which the property resides prior 
to March l of the year for which the reclassification is being 
sought or within 15 days after being notified of a classifica­
tion change, whichever is later. 

(b) An annual application is not required. The owner or 
owner's agent need reapply only under the following conditions: 

(i) the landowner believes they meet eligibility 
requirements and wants the department to consider the 
classification of the land as forest land; 

(ii) the department has reclassified the property because 
of a change in the eligibility of the property, a change in 
property use or a change in ownership. 

(c) The department shall review the application and may 
conduct a field evaluation. The department will approve or deny 
the application and return a copy of the form with the written 
decision to the property owner or the owner's agent. 

(d) An applicant for forest land classification who is 
dissatisfied with the department's determination may appeal to 
the appropriate county tax appeal board pursuant to 15-15-101, 
MCA. 

(3) All terms and classification procedures pertaining to 
forest lands are defined in ARM 42.20.161 and the "Forest 
Productivity Classification Manual" as compiled by the Property 
Assessment Division of the Department of Revenue. 

AUTH: Sees. 15-1-201 and 15-44-105, MCA; IMP: Sees. 15-44-
101 through 15-44-104, MCA. -

NEW RULE II FOREST LAND VALUATION ZONES ( 1) The 
department shall d1vide the state into forest valuation zones, 
w~th each zone designated to recognize the uniqueness of 
marketing areas, timber types, growth rates, access, and other 
pertinent factors that affect value. The designated forest 
valuation zones and the counties contained within each zone are: 

(a) Zone 1 - Northwest: Flathead, Lincoln and Sanders 
counties; 

(b) Zone 2 - West Central: Granite, Lake, Mineral, 
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Missoula, Powell and Ravalli counties; 
(c) Zone J - South Central: Beaverhead, Deer Lodge, 

Jefferson, Lewis and Clark, Madison and Silver Bow counties; 
(d) Zone 4 - Central: Broadwater, Cascade, Gallatin, 

Glacier, Meagher, Park, Pondera and Teton counties; and 
(e) Zone 5 - Eastern: Blaine, Big Horn, Carbon, Carter, 

Chouteau, Custer, Fallon, Fergus, Garfield, Golden Valley, Hill, 
Judith Basin, Liberty, Musselshell, Petroleum, Phillips, Powder 
River, Prairie, Rosebud, Sweet Grass, Stillwater, Toole, 
Treasure, Wheatland and Yellowstone counties. 

AUTH: Sees. 15-l-201 and 15-44-105, MCA; IMP: Sees. 15-44-
101 through 15-44-104, MCA. 

NEW RULE III FOREST LAND VALUATION FORMULA ( l) Non­
commercial forest land and non forest land shall not be eligible 
for valuation as forest land. Standing and down timber on 
forest land shall not be separately valued and assessed. 

(2) The valuation of forest land shall be as provided in 
15-44-101 through 15-44-105, MCA. 

(3) The valuation of forest land shall be based on a five 
year average of income, expense, and capitalization rate for the 
years 1987 through 1991. 

(4) The department shall determine the forest productivity 
value for each forest valuation zone using the formula V=I/R, 
where: 

(a) V is the per-acre forest productivity value of the 
forest land; 

(b) I is the per-acre net income of forest lands in each 
valuation zone and is determined by the department using the 
formula, I = (M x SV) + NAI - C, where: 

(i) I is the per-acre net income; 
(ii) M is the per-acre mean annual net wood production; 
(iii) SV is the per-acre stumpage value; 
(iv) NAI is the per-acre agricultural related income; and 
( v) C is the per-unit cost of the forest product and 

agricultural product produced, if any; and 
(c) R is the capitalization rate. 
(5) Net income (I) shall include stumpage value derived 

from the harvest of timber on state timber sales. 
(6) The mean annual net wood production (M) shall be 

determined by using the following formula M=RA x MAI where: 
(a) RA is the cub1c foot to board foot ratio which 

converts cubic feet to board feet; one cubic foot will equal 4.1 
board teet; and 

(b) MAl is the arithmetic midpoint of each forest 
productivity site class in each forest valuation zone. 

( 7) Agricultural related income is the average net in.come 
for grazing livestock on forest lands in each forest valuation 
zone. Agricultural related income shall be determined by using 
the formula AI = GF x AUM x GC where: 

(a) AI is the per-acre agricultural related income; 
(b) GF is the average per-acre grazing fee on private 
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land; 
(c) AUM is the average per-acre animal unit months on 

forest land; and 
(d) GC is the percentage reflecting grazing costs 

incurred by the landowner for ma1nta1n1ng fences, wells, 
corrals, roads and some part-time animal oversight. 

(8) The capitalization rate is the annual average interest 
race on agricultural loans as reported by the federal land bank 
association of Spokane, Washington, plus the effective tax rate. 

(9) The effective tax race shall be calculated by dividing 
the total estimated tax due on private forest lands by the total 
forest value of those lands. 

AUTH: Sees. 15-1-201 and 15-44-105, MCA; IMP: Sees. 15-44-
101 through 15-44-104, MCA. 

NEW RULE IV FOREST COSTS (l) The determination of forest 
costs in New Rule III (4) (b) (v) shall be based upon the 
average expenses for fire assessment, brush control, timber 
stand improvement in zones 1 and 2 only, timber cost control, 
and administrative overhead as determined by the Department of 
state Lands (DSL) over the base period specified in New Rule III 
(3). For forest land valuation zone 1, the allowable expenses 
will be those calculated by the DSL Northwest land office in 
Kalispell. For forest land valuation zone 2, the allowable 
expenses will be chose calculated by the DSL Southwest land 
office in Missoula. For forest land valuation zones 3, 4, and 
5, the allowable expenses will be those calculated by the DSL 
Central land office in Helena. Those costs shall be deducted 
from the per acre gross timber income. 

AUTH: Sees. 15-1-201 and 15-44-105, MCA; IMP: Sees. 15-44-
101 through 15-44-104, MCA. -

NEW RULE V NATURAL DISASTER REDUCTION - GENERAL PRINCIPLES 
(l) Forest lands upon which, after December 31, 1993, 

trees are destroyed by fire, disease, insect infestation, or 
other natural disaster shall be eligible for a so percent 
reduction in assessed value for 20 tax years beginning the first 
full tax year following the natural disaster. 

(2) The property owner of record as of January l of the 
first full tax year for which the reduction in value is sought 
or that owner's agent must complete an application with the 
appraisal office in which the property is located. The 
application prescribed by the department will be the Property 
Adjustment Form (AB-26). The application must be made by March 
l or within 15 days of receipt of the assessment list of the 
first full year for which the reduction in value is requested. 

( 3) The department shall review the Property Adjustment 
Form and may conduct a field evaluation. The department will 
issue a written determination to the applicant. 

(4) The applicant shall include on the Property Adjustment 
F'orm: 

(a) applicant's name and current mailing address; 
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(b) date of application; 
(c) legal description of the property where the natural 

disaster occurred; 
(d) type of natural disaster; 
(e) approximate size of forest land affected by the 

natural disaster; 
(f) date the natural disaster occurred; and 
(g) description of the damage to the timber stocking on 

the forest land affected by the natural disaster. 
(5) Forest land shall be eligible for a 50% reduction in 

assessed value provided: 
(a) the forest land affected is 15 contiguous acres or 

larger in size and under one ownership; 
(b) the forest land affected contained at least 10 percent 

stocking of live trees prior to the natural disaster; 
(c) the forest land affected contains 10 percent stocking 

or less of live trees after the occurrence of the natural 
disaster; and 

(d) the applicant ~as timely filed the request for 
valuation review and the_ natural disaster occurred after 
Oecembe~ 31, 1993. 

AUTH: Sees. 15-l-201 and 15-44-105, MCA; IMP: Sees. 15-44-
101 through 15-44-104, MCA. 

4. The amendments of ARM 42.20.161 and 42.20.164 are 
required to acknowledge updated information supplied by the 
University of Montana, School of Forestry. Through the 
productivity modeling and mapping project, staff have more 
accurately determined the number of site classes and amount of 
stemwood that can be produced on forest land per acre per year. 
These changes reflect that increased accuracy. New Rule I 
identifies the application process and some general principles 
important to the valuation of forest lands. New Rule II 
identifies the 5 forest land valuation zones and provides an 
indication of the criteria that was analyzed and recognized in 
making the zone determinations. New Rule III defines the 
individual elements of the forest land valuation formula. New 
Rule III also indicates what items are considered allowable 
costs, and the source of the forest cost data. New Rule IV 
further defines one specific element of the forest land 
valuation formula. That element is forest costs. New Rule V 
specifies under what conditions forest land owners may claim a 
reduction in value due to natural disaster. 

S. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 
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no later than November 5, 1993. 
6. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

ci<ANDERSON 
Rule Reviewer 

Certified to Secretary of State October 4, 1993. 

19-10/14/93 ~R Notice No. 42-2-552 



-2398-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.19.401 relating to ) 
Low Income Property Tax ) 
Reduction ) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.19.401 
relating to Low Income Property 
Tax Reduction 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On December 10, 1993, the Department of Revenue 
proposes to amend ARM 42.19.401 relating to low income property 
tax reductions. 

2. The rule as proposed to be amended provides as follows: 

42.19.401 LOW INCOME PROPERTY TAX REDUCTION (1) through 
(3) remains the same. 

( 4) The applicant is required to list total income from 
all sources, including otherwise tax exempt income of all types. 
That income includes, but is not limited to, employment income, 
gross business income less ordinary ogerating expenses but 
before deductin de reciation or de let~on allowance, social 
secu:~ty, ra~lroa pen~~on, teachers pens1o~, employment 
pens~on, veterans pens1on, any other penslon, alimony, 
disability income, unemployment benefits, welfare payments, aid 
to dependent children, rentals, interest from investments, 
stock/bond interest or dividends, interest from banks and any 
other income, but not including social security income paid 
directly to a nursing home, food stamps or direct utilitv 
payments paid by the energy share program. 

(5) Gross Bbusiness income less ordinary operatin9 
ex enses butti"efore deductin de reciation or de letion 
allowance is that tilcOme reporte 
schedule C, or schedule F, of the 
The a lication will re uire 
attache . 

(6) remains the same. 

loss on 
return. 
form be 

AUTH: Sec. 15-1-201 MCA; ~: 15-6-134 AND 15-6-151, MCA. 

3. The amendments to ARM 42.19.401 are reasonably 
necessary to explain the statutory changes enacted by the 
passage of HB 437 during the 1993 Legislative session. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 
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no later than November 12, 1993. 
5. If a person who is directly .affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than November 12, 1993. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
~egislature; from a governmental subdivis1on, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

/?~~M~ ~NDERSO 
Rule Reviewer 

Certified to Secretary of State October 4, 1993. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of proposed rules relating to 
the implementation of Family 
Law Orders splitting and pay­
ing Montana public retirement 
benefits. 

TO: All Interested Persons. 

NOTICE OF THE ADOPTION OF 
RULE I (2.43.615) AND RULE II 
(2.43.616) RELATING TO THE 
RETIREMENT SYSTEMS 
ADMINISTERED BY THE PUBLIC 
EMPLOYEES' RETIREMENT BOARD 

1. On July 29, 1993, the Public Employees' Retirement Board 
published notice of a public hearing on the proposed adoption of 
the above new rules concerning Montana's retirement systems in 
the Montana Administrative Register, Issue number 14, starting 
at page 1580 and inclusive of page 1583. 

2. On August 30, 1993 at 9:00a.m. at the Public Employees' 
Retirement Division, 1712 Ninth Avenue, Helena, Montana, a 
public hearing was held pursuant to the July 29, 1993 notice. 
No oral testimony or written conunents were received at this 
hearing. 

3. The following written comments were received by the Board: 

COMMENT: Rule I, subsection (2) (d). The first sentence is 
unclear and is not precisely equivalent to the rule as proposed 
by the Teachers' Retirement Board. 

RESPONSE: The board has clarified and restructured the 
rules after conversations with the TRS administrator. The rules 
as adopted will be precisely equivalent in order to simplify 
compliance. 

COMHENTi Rule II (2). It should be made clear that the 
proposed FLO submitted to the board must be a court judgment, 
decree or order. 

RESPONSE: The rule, as adopted, requires the proposed FLO 
submitted for approval must be a certified copy of a court 
judgment, decree or order. 

COMMENT: Rule II (5). It should be made clear that the 
board is not giving up its power to make the final decision on 
the FLO when an administrative hearing is held. 

RESPONSE: The rule, as adopted, provides that the board 
retains the final decision on a FLO through its authority to 
approve, not approve or to amend the hearing examiner's proposed 
findings of fact, conclusions of law and order. 

COMMENT: Rule II (7). As proposed, the rule appears to 
allow the FLO to dictate whether the board could assess costs. 
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That should be a board decision only. 

RESPONSE: The rule, as adopted, clarifies that the board 
may assess any costs of administering the FLO; the FLO may only 
direct the assessment of such costs to a particular party. 

CQMMENT: Rule II (7) provides that costs and fees for 
reviewing and administering the FLO may be assessed but does not 
specify how they will be established. Will a party be able to 
determine their liability for costs and fees prior to review of 
the FLO? Will there be further rulemaking to establish fees? 

RESPONSE: At this time, we do not anticipate charging costs 
or fees for a typical FLO review and administration. The cost 
and fees provision was enacted by law to allow the board to deal 
with exceptional circumstances and to reassess the situation as 
more experience is gained. 

COMMENT: Rule I (6) requires that the FLO designate 
payment distribution in one of two ways. Either the order must 
be for a specific total dollar amount, or the order must require 
proportionate payments. A specific total dollar amount is 
generally not provided in most child support orders since such 
obligations may be modified in the future and may terminate on 
the occurrence of an event, rather than on a specific date or 
when a certain amount has been paid. A child support obligation 
is not expressed as a percentage of income of a parent but 
rather as a specific obligation. 

Is it your intention to exempt ongoing monthly child 
support obligations from the definition of a FLO? When the 
retirement benefit represents an obligated parent's main source 
of income, such an exclusion may deprive a child of the support 
a court has determined is necessary. It will also prevent the 
state from receiving reimbursement from the obligated parent for 
public assistance funds paid by the state. 

RESPONSE: Proportionate payments can be specified as a 
percentage or as a dollar amount which can be converted to a 
percentage. (An initial support payment of $150, when made 
proportional, would be applied as $150/SX (where X is the 
initial full amount of the benefit payment). For proportional 
payment orders, the alternate payee will also receive a 
proportional amount of any benefit increases. This will 
increase the amount of the support payment so language in the 
court order allowing such increases is necessary. 

Alternative conditions for the termination of benefits may 
make it impossible to specify a date of termination or a 
specific number of payments. However, the duration of FLO 
payments must be specified so they can be terminated when 
appropriate. The number of paym•nts must either be specified or 
susceptible to calculation on the face of the document. Terms 
such as "when the child graduates from high school" or "when 
emancipated" are not sufficient since the agency does not have 
the resources to investigate such contingencies. 
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FLO's will be an effective tool in the rare circumstance of 
a retiree owing child support. A FLO does not have to be a 
final decree; if a final order is in place which does not meet 
the FLO criteria, a properly drafted enforcement order might 
suffice as a FLO. 

There is no authority in statute for the state to become an 
alternate payee under a FLO in order to collect reimbursement of 
public assistance funds previously paid. 

COMMENT: Rule II, (1) provides that information concerning 
a participant's account will only be released subject to the 
terms of ARM 2.43.303, which provides that this information will 
be released upon receipt of a written authorization signed by 
the member. MCA 40-5-206 requires all public agencies to 
provide the CSED, upon request, all information concerning a 
child support obligor's location, income and assets. 

RESPONSE: The agency will honor CSED's right to receive 
information under § 40-5-206, MCA upon submission of a written 
request with reference to your statutory authority. 

4. The Public Employees' Retirement Board has adopted the 
proposed rules with the following changes: 

RULE I: FAMILY LAW ORDER -- CONTENTS AND DUEATION 
(1) same as proposed rule. 
(2) A FLO may order the splitting and payment of the sums 

payable to specific participants from a retirement system. ~ 
term participant will be construed to include all pos~ai~ 
appropriate participants unless specifically defined in the FLO. 
If specific participants are not named. retirement benefits or 
amounts payable to another upon the death of any and all 
participants will be allocated according to the terms of the 
.ELQ..,_ Specific designations of participant(s) in a FLO may 
include: 

(a)-(c) same as proposed rule. 
(a) If a Sf3eeifie aesi~nat.iefl ef f3<l1't.iei13aftt is flat 

t1t.ilieea ift a fly see~iefl ef a FLO, t.A.e st.a~tl~eFy aefbtit.iefl ef 
t.ae t.el'l!l !lartieil"aflt vill ee eenst.l'tlea. If! st~efi ease, 
ret.iremeflt eeAefits er ametlflt.e !layaele t.e af!etheF tlf39H t.ae aeat.a 
ef afly aftd &11 19art.ieij3af1t.s · .. ·ill lle alleeat.eEl aeeeFiiiflljl t.e t.ae 
t.erms ef t.he FLO. 

(3) Payments under a FLO must be the same type and form 
as, and for no greater amount or duration than those available 
to any participant from the account being assigned. A benefit, 
option or payment available for another at the discretion of the 
participant may be subject to a FLO. Only the participant can 
be required to designate a specific option or request a refund. 
(For example, if a participant may choose a beneficiary, the FLO 
may require the participant to name a specific alternate payee 
ee flamed as a beneficiary or require that a portion of the named 
beneficiary's payment be paid to the alternate payee.) 

(4)-(6) same as proposed rule. 
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RULE II FAMILY LAW ORDERS -- APPROVAL AND IMPLEMENTATION 
(1) same as proposed rule. 
(2) A participant or alternate payee must submit a 

certified copy of a court judgement. decree or order containing 
.11 proposed Family Law Order (FLO) to the division for board 
approval. The board may delegate authority for approval of a 
proposed FLO to the division. 

(3) No FLO is effective prior to October 1, 1993. The 
effective .date far a required initiation or change in a type or 
farm of benefit, option, payment.._ or beneficiary designation 
will be the date the participant properly executes and files the 
appropriate corresponding form with the board. Unless a later 
date is specified in the proposed FLO, the effective date for 
purposes of l!'ef\iRBS ef meml3ezo eeMzoil3aeiene is ~l\e lie.'l<e ef 
peeeipt ef a prepeseli FL9 and; feF pazopeses ef all e'tl\er 
allocating benefits and payments in progress, 'tfie effeeei·~e liat.e 
is the 1st day of the month following receipt. 

(4) Beginning on the appropriate effective date, payments 
to the participant. if any. will be adjusted as directed in the 
proposed FLO and payments to be received by the alternate 
payee(s). if any, will be retained by the board. If the 
proposed FLO is approved, ~ retained payments will be paid to 
the alternate payee ( s) ; if not approved, to the participant .. 

( 5) The board's decision to approve or not approve a 
proposed FLO is final unless the participant or alternate payee 
files a request for an administrative contested case hearing 
within 10 days from the date the board sends notice of the 
decision. If an administrative hearing is properly requested, 
the final administrative decision eeRstitat.ee 'tfie beaFii's 
deeieieR must be made by the board after receiving the hearing 
examiner's proposed decision. 

(6) same as proposed rule. 
(7) casts of reviewing and administering the FLO, 

including actuarial analysis and attorneys' fees, may be 
assessed by the board and billed to the party filing the 
proposed FLO with the board unless et.hePk·ise another party is 
designated in the FLO to pay those costs. Amounts owing plus 
interest thereon at an annualized effective rate of 8% may be 
offset against payments to be received by the appropriate party. 

(B)-(9) same as proposed rule. 

5. The new rules which have been adopted will be numbered as 
follows: Rule I ARM 2.43.615 

ule II ARM 2.43.616 

Counsel 
Rule 

Certified to the Secretary of State on September 27, 1993 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules implementing the 
provisions of senate Bill 173 as 
passed by the 1993 legislature 
relating to the Teachers' 
Retirement System 

TO: All Interested Persons. 

NOTICE OF ADOPTION 
OF RULE I (2.44.522) 
AND RULE II (2.44.523) 
RELATING TO THE 
TEACHERS' RETIREMENT 
SYSTEM 

1. On July 29, 1993, the Teachers' Retirement Board published 
notice of a public hearing on the proposed adoption of the above 
new rules concerninq the Teachers~ Retirement System in Morn. .. a.n~ 

Ad:ministrati ve Register, Issue number 14, starting at page 1584 and 
inclusive of page 1587. 

2. on August 30, 1993 at 9:00a.m. at the Teachers' Retirement 
System, 1500 Sixth Avenue, Helena, Montana, a public hearing was 
held pursuant to the July 29, 1993 notice. AJny Pfeifer, 
representing the Child support Enforcement Division, was present 
and submittad written testimony. 

J. The following written coml!lents were received by the Board: 

~~ Rule I, subsection (2) (b). The term "contingent 
annuitants" is inconsistent with the language of 19-4-702, MCA, 
which refers to "designated beneficiary". 

RESPONSE: The board has corrected the terminology. 

COMMENT: Rule I, subsection (2) (c). It was unclear how this 
subsection related to section (2). 

RESPONSE: The board has clarified and restructured the rule to 
insert subsection (2) (c) after the first sentence in section (2) . 

COMMENT: Rule I (6) requires that the FLO designate paYlJlent 
distribution in one of two ways. Either the order lllUSt be for a 
specific total dollar al!lount to be paid, or the order must require 
proportionate payments. 
A ~mily Law Order providing for an ongoing child support 
obligation of $l50.00 per month doesn't appear to fall under either 
requirement. A specific total dollar amount is generally not 
provided since child support obligations may be modified in the 
future and may terminate on the occurrence of an event, rather thar. 
on a specific date or when a certain amount has been paid. Nor iE 
a child support obligation expressed in terms of a percentage ot 
income of a parent, but rather as a specific obligation. 
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Is it your intention to exempt ongoing monthly child support 
obligations from the definition of a FLO? When the retirement 
benefit represents an obligated parent's main source of income, 
such an exclusion may deprive a child of the support a court has 
determined is necessary. It will also prevent the state from 
receiving reimbursement from the obligated parent for public 
assistance funds paid by the state on behalf of the child. 

BESPONSE: Proportionate payments can be specified as a 
percentage or as a dollar amount which can be converted to a 
percentage. (An initial support payment of $150, when made 
proportional, would be applied as $1SO/$X (where X is the initial 
full amount of the benefit payment). For proportional payment 
orders, the alternate payee will also receive a proportional amount 
of any benefit increases. This will increase the amount of the 
support payment so language in the court order allowing such 
increases is necessary. 

Alternative conditions for the termination of benefits may 
make it impossible to specify a date of termination or a specific 
number of payments. However, the duration of FLO payments must be 
specified so they can be terminated when appropriate. The number 
of payments must either be specified or susceptible to calculation 
on the face of the doCUlllent. Terms such as "when the child 
graduates from high school" or "when emancipated" are not 
sufficient since the agency does not have the resources to 
investigate such contingencies. 

FLO's will be an effective tool in the rare circumstance of a 
retiree owing child support. A FLO does not have to be a final 
decree; if a final order is in place which does not meet the FLO 
criteria, a properly drafted enforcement order might suffice as a 
FLO. 

There is no authority in statute for the state to become an 
alternate payee under a FLO in order to collect reimbursement of 
public assistance funds previously paid. 

COMMEH'f: Rule II (1). It should be made clear that the 
proposed FLO subl8itted to the board must be a court judgment, 
decree or order. 

RESPONSE: The rule, as adopted, requires the proposed FLO 
submitted for approval must be a certified copy of a court 
judgment, decree or order. 

COMMENTi Rule II (4). It should be made clear that the board 
is not giving up its power to make the final decision on the FLO 
when an administrative hearing is held. 

RE$POHSE; The rule, as adopted, provides that the board 
retains the final decision on a FLO through its authority to 
approve, not approve or to amend the hearing examiner's proposed 
findings of fact, conclusions of law and order. 

COMMENT: Rule II (6). As proposed, the rule appears to allow 
the FLO to dictate whether the board could assess costs. That 

19-10/14/93 Montana ,\dmlnistratlve Register 
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should be a board decision only. 

RESPONSE: The rule, as adopted, clarifies that the board may 
assess any costs of administering the FLO; the FLO may only direct 
the assessment of such costs to a particular party. 

COMMENT: Rule II (6) provides that costs and fees for 
reviewing and administering the FLO may be assessed but does not 
specify how they will be established. Will a party be able to 
determine their liability for costs and fees prior to review of the 
FLO? Will there be further rulemaking to establish fees? 

RESPONSE: At this time, we do not anticipate charging costs or 
fees for a t}~ical FLO review and administration. The cost and 
fees provision was enacted by law to allow the board to deal with 
exceptional circumstances and to reassess the situation as more 
experience is gained. 

4. The Teachers' Retirement Board has adopted the proposed rules 
with the following changes: 

Rill&....I fAMILY LAW OR!)ER -- CONTENTS AND DURATION 
(1) same as proposed rule. 
(2) A FLO may order the splitting and payment of the sums 

payable to specific participants from a retirement system. T!lg 
term participant will be construed to include all possible 
appropriate Ra~ticipants unless specifically defined in the FLQ. 
It specific particiPants are DQt riamed. retirement benefits or 
amounts payable to anotber upon the death of any and all 
participant~ will be allocated according to the terms of the FLO. 

Specific designations of participant(s) in a FLO may include: 
(a) An individual "member" (active, inactive or retired). 
(b) "Primary" and{or "eaa"tiA<JeR"t designated beneficiary(ies)" 

eligible to receive lump sum payment(s) upon the death of an active 
or inactive member of the system and "eef!"tia<Jef!"t aftflttH!&flts" 
designated beneficiarY designated by t:fte 111el!liler at the time of 
retirement to receive continuing retirement benefits upon the death 
of the retired member. 

(e) T:fte toel!'ll par"tieipaf!'t will 8e eeftetr~ted "te iflehtde aay aftli 
all peeeiele partieipafttoe at the Teaehere' HetoirellleA"t sye"telll ~tflless 
etae~iee defiaed ia 'the FLO, IR eue:ft eeee 1 reeirel!lef!"t seaefi"te er 
amettft"ts payaele toe aftether upefl ~e sea~ ef afly aRii all 
par'tieipafltB will ae allesates aeeerdifi'J ea "the tel!'llle at t:fte FLO• 

(3) Payments under a FLO must be the same type and form as, 
and for no greater amount or duration than those available to any 
participant from the account being assigned. A benefit, option or 
payment available for another at the discretion of the participant 
may be subject to a FLO. only the participant can be required to 
d~signate a specific option or request a refund. (For example, if 
a participant may choose a beneficiary, the FLO may require the 
participant to name a spec.l..tj& alternate payee se Ral!lea as a 
beneficiary or require that a portion of the named beneficiary's 
payment be paid to the alternate payee.) 

(4) - (6) same as proposed rule. 

~ontdnd Administrative Rcqlster 
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RULE :U FAMILY LAW ORPERS -- APPROVAL AND IMPLEMENTATION 
(1) A participant or alternate payee must submit a certified 

copy of a court judgement. decree or order containing a proposed 
Family Law order (FLO) to the board for approval. The board may 
delegate authority for approval of a proposed FLO to the executive 
director. 

(2) No FLO is effective prior to October 1, 1993. The 
effective data for a required initiation or change in a type or 
form of benefit, option. payment~ or beneficiary designation will 
be the date the participant properly executes and files the 
appropriate .;orresponding form with the board. Unless a later date 
is specified in the proposed FLO, the effective date for purposes 
of l!'elfaAds ef llemBel!' eeft'tl!'iblft.iefta i:a ~e da'te ef l!'eeeipt; elf a 
pPepesea F~e eAd 1 tel!' parpeaea elf all et;~el!' allocating benefits and 
payments in progress, t;he effeet;iwe aat;e is the 1st day of the 
month following receipt. 

(3) Beginning on the appropriate effective date, payments to 
the participant. if any. will be adjusted as directed in the 
proposed FLO and payments to be received by the alternate payee(s)~ 
if anv. will be retained by the board. If the proposed FLO is 
approved, 'tfte retained payments will be paid to the alternate 
payee(s); if not approved, to the participant. 

(4) The board's decision to approve or not approve a proposed 
FLO is final unless the participant or alternate payee files a 
request for an administrative contested case hearing within 10 days 
frol!l the date the board sends notice of the decision. If an 
administrative hearing is properly requested, the final 
administrative decision eeftetit;at;ee the heal!'d's deeisieft myst be 
made by the b9ard after receiving the hearing examiner's proposed 
decision. 

(5) same as proposed rule. 
(6) Costs of reviewing and administering the FLO, including 

actuarial analysis and attorneys' fees, may be assessed by the 
board and billed to the party filing the proposed FLO with the 
board, unless e~el!'Wiee another carty is designated in the FLO tQ 
pay the .;osts. Amounts owing plus interest thereon at an 
annualized effective rate of at may be offset against payments to 
be received by the appropriate party. 

(7) - (8) same as proposed rule. 

5. The new rules which have been adopted will be numbered as 
follows: Rule I ARM 2.44.522 

Rule II ARM 2.44.523 

e~al counsel David L. Senn, Adl!linistrator 
Teachers' Retirement Systelll 

certified to the secretary of State September 27, 1993. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules for the administration 
and enforcement of laws regulating 
standards for companies considered 
to be in hazardous financial 
condition, regulating annual 
audited reports, regulating life 
and health ~·einsurance agreement.s, 
regulating reports by holding 
company syste!'ls, est-ablishing 
accounting p~·actices and 
procedun<s to be used in annual 
statements, L"';gulatincJ c cedi t for 
reinsuran!;~, including letters of 
credit, and establishing standards 
for valuation of insurer 
securities cil:d other invested 
assets 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULES 6.6.3401-
6.6.3404; 6.6.3501-6.6.3514; 
6.6.3601-6.6.3604; 6.6.3701-
6.6-3716; 6.6.3801-6.6.3809; 
6.6.3901-6.6.3907; ~ID 
6.6.4001 

On August 12, 1993, the state auditor and commissioner of 
insurance of the state of Montana published notice of publlc 
hearing ~o~it.h respect to the proposed adoption of new rules for 
the administration dUd enforcement of laws regulating standards 
for companies considered to be in hazardous financial condition, 
regulating annual audited reports, regulating life and health 
reinsurance agreements, regulating reports by holding company 
systems, establishing accounting practices and procedures to be 
used in annual statements, regulating credit for reinsurance, 
including letters of credit, and establishing standards for 
valuation of insurer securities and other invested assets. The 
notice was published at page 1726 of the 1993 Montana 
Administrative Register, issue number 15. 

1. The agency has assigned the following rule numbers to 
the rules proposed for adoption: 

Rules I through IV, regarding companies considered to be in 
hazardous financial condition, will be numbered 6.6.3401 through 
6.6.3404. 

Rules V through XVIII, regarding annual audited reports and 
establishing accounting practices and procedures to be used in 
annual statements, will be numbered 6.6.3501 through 6.6.3514. 

Rules 
reinsurance 
6.6.3604. 

XIX through 
agreements, 

XXII, 
will 

Plontana Adrnl.nistratl-Ye Eegister 

regulating 
be numbered 

life and 
6.6.3601 

health 
through 
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Rules XXIII through XXXVIII, regarding reporting by holding 
company systems, will be numbered 6.6.3701 through 6.6.3716. 

Rules XXXIX through XXXXVII, regarding credit for 
reinsurance will be numbered, 6.6.3801 through 6.6.3809. 

Rules XXXXVIII through LIV, regarding letters of credit 
used in reduction of liability for reinsurance ceded, will be 
numbered 6.6.3901 through 6.6.3907. 

Rule LV, regarding valuation of securities other than those 
specifically referred to in statutes, will be numbered 6.6.4001. 

2. With the exception of 6.6.3404, 6.6.3506, and 6.6.3510, 
the agency has adopted the new rules as proposed. 

3. The agency has adopted 6.6.3404, 6.5.3506, and 6.6.3510 
as proposed, but with the following changes (material stricken 
is interlined; new matter added is underlined): 

Rule IV (6.6.3404) ADMINISTRATIVE REMEDIES AVAILABLE TQ 
INSURERS (1) Any health service corporation subject to an 
order under ARM 6.6.3403 may request a hearing pursuant to 33-
30-112. MCA. 

(~;!,) Any ~ insurer subject to an order under ARM 
6.6.3403 may request a hearing or appeal from the order pursuant 
to 33-2-1321, MCA. 

AUTH: 33-1-313, 33-2-1321, and 33-2-1517, MCA 

IMP: 33-2-1321LanS 33-2-1517, and 33-30-112, MCA 

Rule X (6.6,3506) OQALIFIChTIQNS OF INQEPENDENT CEBTIFIEP 
PUBLIC ACCOUNT Subsections (1) and (2) remain the same. 

(3) Following the effective date of these rules. Nno 
partner or other ~ember of a firm .responsible for 
rendering a report may act in that capacity for more than 7 
consecutive years. Following any period of service such person 
shall be disqualified from acting in that or a similar capacity 
for the same company or its insurance subsidiaries or affiliates 
for a period of 2 consecutive years. This does not preclude 
other partners or memPers of any accounting firm from succeeding 
to the responsibility for rendering reports. An insurer may 
make application to the co~issioner for relief from the above 
rotation requirement on the basis of unusual circumstances. The 
commissioner may consider the following factors in determining 
whether relief should be granted: 

(a) Number of partners, expertise of the partners or the 
numb£r of insurance clients in the currently registered firm; 

(b) Premium volume of the insurer; and 
(c) Number of jurisdictions in which the insurer transacts 

business. 

Montana .\cimlnistralive ~egi·:ter 
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Subsections (4} and (5) remain the same. 

AUTH: 33-l-313 and 33-2-1517, MCA 

MCA 

IMP: 33-1-701 and 
33-2-1517, 

RULE XIV ~-6. 35101 REPORT ON SIGNIFICANT OEFICIENcrES IN 
INTERNAL CONTROLS (1} In addition to the annual audited 
financial stat~ments, each insurer shall furnish the 
commissioner with a written report prepared by the accountant, 
describing significant deficiencies in the insurer's internal 
control structure noted by the accountant during the audit, in 
accordance with SAS No. 60, "Conununication of Internal Control 
structure Mat:ters Noted in an Audit" (AU section 325 of the 
professional standards of the AICPA, which requires an 
accountant to communi0ate significant deficiencies (called 
"reportable conditions"} noted during a financial statement 
audit to the appropriate parties within an entity. No report 
should be issued if the accountant does not identify significant 
deficiencies. If significant deficiencies are noted, the 
written report must be filed annually by the insurer with the 
department within W§.Q days after the filing of the annual 
audited financial statements. The insurer shall provide a 
description of remedial actions taken or proposed to correct 
significant deficiencies, if such actions are not described in 
the accountant's report. 

AUTH: 33-1-313 and 33-2-1517, MCA IMP: 33-2-1517, MCA 

4. A public hearing on the proposed rules was held on 
September 3, 1993. Four interested persons attended the 
hearing, one of whom presented views on some of the proposed 
rules. No written data, views or arguments with respect to the 
proposed rules were received within the time allotted or at all. 
The agency has fully and thoroughly considered submissions 
received respecting the proposed rules and responds thereto as 
follows: 

COMMENT: 
Health service corporations are regulated under a separate 

chapter of the Montana Insurance Code, so the administrative 
remedies mentioned in proposed Rule IV (ARM 6. 6. 3 4 04} do not 
apply. The rule should be revised to recognize administrative 
remedies available to health service corporations, as well as 
other insurers. 

RESPONSE: 
The agency agrees and revises the rule accordingly. 

COMMENT: 
There are a limited number of CPAs and CPA firms 

headquartered in Montana that have the knowledge, resources, and 
ability to provide the audit services contemplated by the 
proposed rules and there is a possibility that local insurers 

:1ontana Administrative Reg~steL· 19-10/14/93 
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will have to hire the services of foreign CPAs, depending on how 
the rules as proposed are applied. Rule X(J) (ARM 6.6.3506) 
should be revised to clarify whether it precludes a member of 
the same firm from succeeding the CPA that is disqualified due 
to years of service. The proposed rule also should be revised 
to clarify when the 7 year disqualification period begins to 
run. 

RESPONSE: 
The rule as proposed contemplates applications to the 

commissioner for relief from rotation requirements. Rule XVII 
(ARM 6.6.3513) also allows for exemption from compliance with 
audited report rules. Furthermore, it could be argued that the 
phraseology "no partner or other person responsible for 
rendering a report may act in that capacity for more than 7 
consecutive years" implies that a different partner or other 
person within the firm could succeed to the function. 

However, the fact that the question was raised is evidence 
of ambiguity. The better approach would be to try to remove the 
ambiguity. Accordingly, the rule is revised for that purpose. 

COMMENT: 
The 10 day period for notification of significant 

deficiencies provided in Rule XIV (ARM 6. 6. 3510) is not only 
unrealistically short but appears to be in contradiction of the 
NAIC model rule, which provides a 60 day period. This may be a 
typographic error. 

RESPONSE: 
Review of agency records reveals that there was indeed an 

earlier error in the drafting process which was not recognized 
until now. The comment is well taken and the rule is revised 
accordingly. 

MARK O'KEEFE, State Auditor 
and Commissioner o~ Insurance 

Certified to the secretary of State this 4th day of October, 
1993. 

Moncana Administrative Req1st2r 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to licenses i 
issued for conducting parimutuel) 
wagering, daily double feature, i 
requirements of licensee, and i 
pool calculations ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO THE 
HORSE RACING INDUSTRY 
3.22.502, 8.22.1616, 8.22.1802 
and 8.22.1803 

1. On July 29, 1993, the Board of Horse Racing published 
a notice of p~coposed amendment at page 1595, 1993 Montana 
Administrative Register, issue number 14. 

2. The Board has amended the rules exactly as proposed. 
3. The Boai·d has thoroughly considered all comments and 

testimony received. Those comments and the Board's responses 
follow: 

COMMENT: One comment was received from the Employment 
Relations Division of the Department of Labor and Industry 
stating the proposed rule amendment to 8.22.502(11) should be 
changed to state that every track licensee shall file, with 
the Board, proof of workers' compensation insurance coverage 
for all employees. The comment states this would further the 
express public policy of the state of Montana by requiring 
licensees of the Board to demonstrate compliance with workers' 
compensation laws. 

RESPONSE: The suggested language would again require the 
Board of Horse Racing to perform the duties, which are not 
properly with the Board, of collecting fees for workers' 
compensation policies, and demanding evidence of compliance 
with workers' compensation laws already in existence under the 
Department of Labor. This is not a proper function of the 
Board, and was therefore amended out of a different section of 
the rules previously for the same reason. 

BOARD OF HORSE RACING 
MALCOLM ADAMS, CHAIRMAN 

COUNSEL 

Certified to the secretary of State, October 4, 1993. 
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BEFORE THE BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining co experience) 
requirements, insurance require- I 
ments and fees I 

I 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.50.428 EXPERIENCE 
REQUIREMENTS, 8.50.431 
INSURANCE REQUIREMENTS AND 
8.50.437 FEE SCHEDULE 

1. On July 15, 1993, the Board of Private Security 
Patrol Officers and Investigators published a notice of public 
hearing on the proposed amendment of the above·stated rules at 
page 1450, 1993 Montana Administrative Register, issue number 
13. The hearing was held on August 5, 1993 in the conference 
room of the Professional and Occupational Licensing Bureau, 
Helena, Montana. 

2. The Board has amended the rules as proposed but would 
like to note that the new language in 8.50.431(1) through 
(4) (c) was inadvertently printed without being underlined. 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
follow: 

COMM£NI: Mr. T.L. Tyler, licensed private investigator, 
submitted written comments to the Board offices on August 2, 
1993. Mr. Tyler expressed his opposition to the adoption of 
rules requiring insurance of private investigators. Mr. Tyler 
noted that many professions do not require insurance of 
licensees, and questioned whether insurance should be required 
of a licensed private investigator. 

RESPONSE: Section 37-60-202(8), MCA, gives the Board 
specific authority to require licensees to provide the Board 
with proof of insurance as the Board considers necessary. The 
Board has previously enacted administrative rule section 
8.50.431 requiring licensees to have insurance. This rule was 
first adopted in 1984, and has required that all licensees 
possess insurance ever since this rule was first adopted. The 
Board's current amendments to this rule have been proposed in 
response to industry concerns that the previous requirements 
were difficult, and in some cases, impossible to meet. The 
Board finds that an insurance requirement for all licensees 
has been and continues to be a valid requirement in the 
protection of the public. 

COMMENT: Al Ketterling, a licensed private investigator, 
submitted written comments to the Board. Mr. Ketterling 
explained that he did not believe that an insurance 
requiremenc. should be utilized as dil alternative to :::he code cf 
conduct and proper complaint procedures. Mr. Ketterling also 
expressed his concern that insurance would be too expensive 
ear the part time investigator. 

RESPONSE: The Board does not intend to utilize an 
insurance requirement as an alternative to the code of 
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'conduct. The Board has and will continue to pursue violations 
of the Board's statutes and rules of the Board independent of 
any insurance requirement. Further, the Board has adopted a 
minimunt insurance coverage for a licensed private investigator 
of $25,000 dollars, which the Board believes to be reasonable 
for even a part time investigator. The Board arrived at the 
$25,000 dollar figure through a consultation with members of 
the insurance industry, and the Montana Association of Private 
Investigators and Security Officers. 

BOARD OF PRIVATE SECURITY PATROL 
OFFICERS AND INVESTIGATORS 
GARY GRAY, PRESIDENT 

BY:·--···-~--
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 4, 1993. 

:4ontctna Adm-i r.i!:.,t.rat~ve Register 19-10/14/93 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the 
repeal of ARM 10.16.1204 

To: All interested persons 

CORRECTED NOTICE OF REPEAL 
OF ARM 10.16.1204, COMPOSITION 
OF A CORE CHILO STUDY TEAM 

1. On May 13, 1993, the superintendent of Public 
Instruction published notice of public hearing on the proposed 
repeal, amendment and adoption of rules pertaining to special 
education at page 757 of the 1993 Montana Administrative 
Register, issue number 9. A public hearing was held on June 3, 
1993. 

2. On August 12, 1993, the superintendent of Public 
Instruction published notice of repeal, amendment and adoption 
of these rules at page 1913 of the 1993 Montana Administrative 
Register, issue number 15. 

3. In the proposed notice in paragraph 1 above, the 
Superintendent inadvertently proposed ARM 10.16.1204 as both a 
repealed and amended rule. In the adoption notice in paragraph 
2 above, the Superintendent indicated that the rule should have 
been amended. This is incorrect because it is identical to a 
new rule that was adopted, Rule XXXI Composition of a Child 
Study Team, codified as ARM 10.16.1114. 

4. Based on the foregoing, the Superintendent of Public 
Instruction hereby repeals ARM 10.16.1204. 

Rule Reviewer 
Office of Public Instruction Instruction 

Certified to the Secretary of State October 4, 1993. 

19-10/14/93 ~ontana ~dministrative ~g~ster 
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BEFORE THE MONTANA HEALTH CARE AUTHORITY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of Rules I-III 
concerning the process for 
selection of Regional Health 
Care Planning Boards 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES I~III 

(16.48.101 - 16.48.103) 

(Health Care Authority) 

1. On August 26, 1993, the Montana Health Care Author­
ity published not;ice of the proposed adoption of the above­
captioned rules at page 1972 of the 1993 Montana Administra­
tive Regist.er, issue number 16. 

2. The Montana Healt.h Care Authority has adopted the 
rules as proposed with no changes. 

3. A few comments were received concerning the general 
mission of the Montana Health Care Authority. These co~~ents 
were not specifically about the proposed rules. 

one comment suggested that during the process of selec­
tion the Health Care Au·thority should give consideration in 
part to a balance between physical and mental health inter­
ests. The response of the Health Care Authority is that it 
is not necessary to change the rule to ensure that such a 
consideration is given since the tenn health care in refer­
ence to providers includes both physical health care and 
mental health care under the governing definitions. 

One comment addressed the proposed Rule II ( 2) tor the 
purposes of urging the Health Care Authority not to "rubber 
stamp" requests for expansion of the membership of' each 
board. The concern involved maintaining a balance between 
urban and rural interests. This is mandated under Rule III 
as well as in the law, Sections 50-4-401, et seq., MCA. 

Executive Director 
Montana Health care Authority 

Certified to the Secretary of State October 4 1993 

Heviewed by: 

~&_JJd2i~-----Eleanor P,'\rker', DilES Attorney 
•1ont,"J!!:t .\UminJ_:;l-_;_a.tlve -~_egl:~te;:·· : tl - .i. l~ / 1_ ~ / ( ~ 3 
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BEFORE THE DEPARTMENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the .~endment} 
of Rule 32.2.401 pertaining to} 
Department of Livestock ) 
License Fees ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
FEE UNDER ARM 
32.2.401 AS TO A 
SLAUGHTERHOUSE, MEAT 
PACKING HOUSE, OR MEAT DEPOT 
LICENSE 

1. On June 10, 1993, the Montana Board of Livestock 
acting through the Montana Department of Livestock published 
notice of a proposed amendment to ARM 32.2.401 increasing the 
license fee for a slaughterhouse, meat packing house, or meat 
depot at pages 1180 and 1181 of the Montana Administrative 
Register, issue number 11. 

2. The department has adopted the amendments exactly as 
proposed. 

3. No comments or testimony were received. 

Rule Reviewer 
Department of Livestock 

Montana Board of Livestock 

Certified to the Secretary of State, September 23, 1993. 

19-10/14/93 Montana Admin~strative Re~ister 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.11.301 and ADOPTION ) 
of NEW RULE I (ARM 42.11.305) ) 
relating to Opening a New ) 
Liquor Store ) 

) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
ARM 42.11.301 and ADOPTION 
of NEW RULE I (ARM 42.11. 
305) relating to Opening a 
New Liquor Store 

1. On July 15, 1993, the Department published notice of 
the proposed amendment of ARM 42.11.301 and adoption of New Rule 
I (ARM 42.11.305) relating to opening new liquor stores at page 
1475 of the 1993 Montana Administrative Register, issue no. 13. 

2. A Public Hearing was held on August 10, 1993, to 
consider the proposed amendment and adoption. Douglas B. Olson, 
attorney with the Staples r.aw Firm appeared on behalf of the 
Montana Tavern Association and presented comments. The Staples 
Law Firm, supplemented those oral comments with written comments 
after the hearing. 

3. Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the Department: 

COMMENT: Revise New Rule I (J)(a) to require 5% or 10% of 
the overall population in the particular community to sign the 
petition rather than just 20 registered voters. This would 
require a more representative figure and would prevent any small 
number of people from initiating the process. 

RESPONSE: Concur. The department is revising this section 
to require signatures from 5% of the most recent census 
estimated population for the community or 20 signatures which 
ever is greater. 

COMMENT: Revise New Rule I (4)(c) to hold the public 
hearing from two weeks to 20 days after the last publication of 
the notice in the newspapers. One week is not sufficient time 
to organize testimony and documents needed for the hearing. 
Suggest the timing interval used for license transfers but no 
sooner than two weeks. 

RESPONSE: Concur. The department is revising this section 
to requue the hearing to be held no sooner than 14 days or 
later than 20 days following the publication of the notice in 
the newspapers. 

COMMENT: Revise New Rule I (4)(d) to allow other issues 
than the two currently listed to be the focus of the hearing. 
'rhe two items of direction are too narrow in scope. The issues 
that could arise, e1ther in support of or in opposition to a new 
agency store in a community, are too far flung and \lnpredictable 
to l1m1c the sccpe of the hearing and tnat d much more general 
statement oe tncluded so that, 1n turn, a milch broader range of 



potential legitimate concer~s could be addressed. . 
RESPONSE: Concur in part. The department lS rev1s1ng this 

section to add a third hearing directive to open the hearing to 
other issues directly related to the opening of a new state 
liquor store 1n the community. The additional directive is not 
1ntended to open the hearing to matters unrelated to the events 
pred1cated on the petit1on and the community in which the store 
is intended to be located. 

COMMENT: Revise New Rule I (7) to include the requirement 
that good faith must be established throughout the petition 
orocess and that if it is ascertained that the petition was 
merely for the purpose of thwarting future attempts to establish 
a state liquor store 1n the community that some sort of 
protection against such an abuse be established. 

RESPONSE: Concur. The department is revising this section 
to include a good faith requirement, which if not evident will 
allow the three-year limitation on the solicitation for an agent 
in the community to be waived. 

4. Based on these comments, the Department has amended the 
rules as follows: 

42.11,301 DEFINITIONS (1) As used in th1s subchapter, 
the following definit1ons apply: 

(a) "Agency store" means a state liquor store operated by 
an agent. 

(b) "Age~t" means a person. partnership, or corporation 
that markets liquor on a commission basis under an agency 
agreement ~ith the department and provides all the resources, 
including personnel and store premises, needed to market liquor 
under the agreement except the liquor product, wh1ch 1s owned by 
the department until purchased by a customer. 

rc) "Liquor" includes table •,;ine when the alcoholic 
beverage code permits the department to distribute table wine to 
a state liquor store. 

(d) "State liquor store" includes agency stores and liquor 
stores operated by state employees. 

I E) ''MINIMUM QUALIFIED PETITIONERS" MEANS THE NUMBER OF 
ADULTS WHO RESIDE IN THE COMMUNITY WHICH NUMBER EQUALS 5% OF THE 
COMMUNITY POPULATION AS DETERMINED IN THE MOST RECENTLY 
.WAILABLE CENSUS ESTIMATE FOR THE COMMUNITY OR 20 ADULTS WHO 
~ESIDE IN THE COMMUNITY IF 5% OF TilE COMMUNITY POPULATION IS 
LESS THAN 20. 

(e) I!J "New state liquor stOrlil" means, a state liquor 
store that begins operation in a community that has not had a 
state liquor store in operation for one or more years. 

(f-) (G) "Community boundary" means: 
I i) -,n the case of 3n incorporated city or town, the city 

or town llmltS; 
Iii) in other communities, the generally recognued and 

conunonly accepted outer edge of the community. 
(2) Other words and phrases used in these rules shall have 

the mean1ng ascribed to them in the Montana Alcoholic Beverage 

- .'+- i l.): ~ .t, ~ .. 1 
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and customary mean1ng. 
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it not defined therein have their usual 
(AUTH: Sec. 16-1-303 MCA, IMP, Sec. 16-

NEW RULE (ARM 42.11.305) OPENING A NEW STATE LIQUOR 
STORE ( l) '!'he numoer of state liquor stores that may be 
located in a community will vary with the liters o£ liquor sold 
ln a community annually. If there is no history of l~quor sales 
for a community, the department will estimate the liter sales 
based on experience with communities that have similar 
population sizes. The number ot stores that may be located in 
a community per liter volume is as follows: 

(a) ) stores for 930,000 liters or more annually; 
(b) 4 stores for 680,000 to 929,999 liters annually; 
(c) 3 stores for 430,000 to 679,999 liters annually; 
(d) 2 stores for 180,000 to 429,999 llters annually; and 
(e) 1 store for less than 180,000 liters annually. 
(2) A new state liquor store will be operated by an agent 

unless operation by state employees would be less expensive to 
the department. 

(3) The department will conduct a public hearing to open 
a new agency store in a community when all of the following 
conditions are met: 

(a) The department receives a petition signed by ~ 
r:eyist~ted vClt!J:'S who reside ~11 Llie COHUIIUtnty AT LEAST THE 
MINIMUM QUALIFIED PETITIONERS to open an agency store in the 
community. The ?etition must clearly state that its purpose is 
to have the department open a state liquor store in the 
community ••hich will be operated by an agent under contract •.vith 
the department. ·The petition must show the printed name, 
mailing address and signature of each person signing the 
petition. 

(b) The department receives a letter from a person willing 
to submit a proposal or bid to operate 3n agency store in the 
community. This person must control or expect to control a 
building in the community that could be used as the agency store 
location. 

(c) The number of state l1quor stores currently operating 
in the community does not exceed the limit in (l). 

(d) The nearest community with an operating state liquor 
store is more than 35 m1les as measured from the nearest 
community boundaries along the shortest route on a paved road 
between the two cornmunit1es unless the new store is to be 
located in a community eligible for more than one store pursuant 
to ( 1). 

(e) The department has not solic1ted for an agent in the 
commun1ty with1n the previous three years. 

(f) The petition identified in (a) and the letter from a 
potential agent in (b) must be received within six months of 
each other. 

(4) When all of the conditions in subsection (3) are met, 
the department will hold a public hearing in the cornmun1ty teo 
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receive comments from interested parties concern1ng the 
department's intention to advertise for proposals or bids for a 
liquor store agent. The procedures concerning the public 
hearing are: 

(a) The notice will contain the following: 
( i) the date, time and place in the community where the 

public hearing will be conducted; and 
(ii) provide the name and address of the hearing officer 

appointed by the liquor division administrator to conduct the 
hearing. 

(b) Notice of the public hearing will be advertised twice 
during a two-week period in the legal section of: 

(i) the nearest daily newspaper in general circulation for 
the affected area: and 

(ii) in the local community newspaper, if there is one. 
(c) The hearing will be conducted apptoximately one wee-k 

NO ~ESS THAN 14 DAYS BUT NO MORE THAN 20 DAYS following the last 
publication of the notice in the newspapers. 

(d) The hearing officer will preside over the hearing and 
collect the information presented by all persons. The hearing 
will be directed to the following: 

(i) whether the department should proceed with its 
intention to advertise for proposals or bids for a liquor store 
agent for the community; and 

( ii) whether any limitations or restrictions on the 
location and operation of the agency should be considered7; AND 

(iii) WHETHER ANY OTHER ISSUES DIRECT~¥ RELATED TO- THE 
OPERATION OF THE PROPOSED STORE IN THE COMMUNITY OR ITS POSSIB~E 
EFFECTS ON THE COMMUNITY SHOULD BE CONSIDERED IN THE 
DETERMINATION OF WHETHER TO PROCEED WITH ITS INTENTION TO 
ADVERTISE FOR PROPOSALS OR BIDS FOR A ~IQUOR,STORE AGENT FOR THE 
COMMUNITY. 

(e) Within one week following the public hearing, the 
hearing officer will submit a report to the liquor division 
admin1strator. This report will provide the following: 

(i) identify all of the issues raised at the hearing; 
( ii) recommend whether proceeding with the advertisement 

for proposals or bids for a liquor store agent is in the best 
interest of the state, and the community; and 

(iii) recommend whether any limitations or restrictions on 
the location and operation of the agency should be considered. 

(f) One week following receipt of the hearing officer's 
report, the liquor division administrator will decide what 
action will be taken in response to the hearing officer's 
recommendations. 

(5) Notice of the liquor division administrator's decision 
will be mailed to all parties who signed the petition and gave 
a mailing address or who attended the public hearing and gave a 
mailing address. 

(6) If che decision is to proceed with the advertisement 
for request for proposals or invitation for bids for a liquor 
store agent, the process to select an agent will be conducted tn 

:Vlontana Administratlve Register 



-24::2-

.:~ccordance with ARM 4z.ll.i03 42.11.303. 
(7) If. no proposals or bids are received in response to a 

request for proposals or invitatlon for bids, or none of the 
proposals or bids received meet the minimum requirements 
specified .in the request for proposals or the invitation for 
bids, the department ·.,il: make no further solicitation for an 
agent in the community for three years. If the conditions in 
subsection (3) and (4) are met after the three year period, the 
department ·will beg1n the process again. HOWEVER, IF THE 
DEPARTMENT DETERMINES THAT THE PETITION REQUIRED IN 
SUBSECTION (J)(A) WAS NOT GENERATED IN GOOD FAITH, THE 
DEPARTMENT MAY WAIVE THE THREE-YEAR LIMITATION. 

AUTH: Sec. lti-l-303, MCA; IMP: Sec. 16-2-101, M.CA. 

5. Therefore, the Department adopts the rules with the 
amendments listed above. 

Certified to Secretary of State October 4, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42,12.:03, 42.12,106, 
42.12.122, 42.12.141, 42.12.144 
and the ADOPTION of RULE I 
(ARM 42.12.116) relating to 
Liquor Licenses and Permits 

NOTICE AMENDMENT of ARM 
42.12,103, 42.12.106, 
42.12.122, 42.12.141, 
42.12.144 and the ADOPTION 
of NEW RULE I (42.12.116) 
relating to Liquor 
Licenses and Permits 

TO: All Interested Persons: 
1. On August 26, 1993, the Department published notice of 

the proposed amendment and adoption of rules relating to liquor 
licenses and permits at page 2003 of the 1993 Montana 
Administrative Register, issue no. 16. 

2. A Public Hearing was held on September 21, 1993, to 
consider the proposed amendment and adoption. Mark Staples, of 
the Staples Law Firm appeared on behalf of the Montana Tavern 
Association and submitted oral comments. No written comments 
were received regarding these rules. 

3, As a result of the comments received the Department 
will further amend ARM 42.12.106; 42.12.122 and 42.12.144. ARM 
42.12.103; 42.12.141 and New Rule I (ARM 42.12.116) remain as 
proposed. 

4. Oral comments received during the hearing are 
summarized as follows along with the response of the Department: 

COMMENT: Add language to ARM 42.12.122 which would 
different1ate between changing the configuration of the premises 
and an upgrade to the premises, such as repairing a roof. An 
upgrade would not be an alteration, even though it is a 
"structural change." Also, need to clarify a definition of 
"cosmetic change" in ARM 42.12.106. 

RESPONSE: The Department agrees with the suggested 
amendment to subsection (4) of the rule to refer specifically to 
l6-3-3ll, MCA, which defines alteration. ARM 42.12.106 is being 
amended to include an expanded definition of "cosmetic change." 

COMMENT: Amend ARM 42.12.144 to add specific criteria 
which would narrow the circumstances under which an applicant is 
granted additional time to obtain a license to transfer between 
quota areas. rt was also suggested the extension have a time 
limit not to exceed 60 days. One of the criteria could be that 
the failure to obtain a license within the specified time period 
was through no fault of the applicant. 

RESPONSE: The Department agrees to amend the rule adding 
the requirement that failure to purchase a license during the 
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initial time period was no fault of the applicant and limiting 
the extension of time to no more than 60 days. 

5. The Department has amended the rules as follows: 

42.12.106 DEFINITIONS (1) through (4) remain the same. 
( 5) "Restaurant" means a public eating establishment 

allowing for seated service for a minimum of 12 persons at 
tables or booths where the sale of food served is prepared on 
site. 

(6) "Prepared food business" means a restaurant, except 
the food need not be prepared on site. 

(7) "Primarily meals with table service" means a 
restaurant where the business records show that the gross sales 
of food is greater than the sum of any other activity conducted 
on the premises. 

(B) "COSMETIC CHANGE" MEANS, IN ADDITION TO THE EXAMPLES 
GIVEN IN 16-3-311, MCA, THE CORRECTION OF STRUCTURAL DEFECTS 
THAT DO NOT ENTAIL RECONFIGURATION OF THE PREMISES. 

AUTH: Sec. 16-1-303, MCA; IMP: 16-4-105 and 16-4-207, MCA. 

42.12.122 DETERMINATION OF SUITABILITY OF PREMISES 
(1) through (3) remains as proposed. 
(4) Premises currently licensed that do not meet the 

suitability standards would be required to meet the above 
standards upon department approval of completed alterations of 
the existing licensed premises in accordance with~ 16-3-311, 
MCA, except for the requirement that premises not be w1thin a 
f1fty foot radius of gasoline pumps. The restriction on 
premises being beyond a fifty food radius of gasoline pumps 
applies only to transfers of licenses to new locations or to new 
original licenses. 

AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-4-402, 16-4-404, and 
l6-4-4""if5MCA. -

42.12.144 TRANSFERS BETWEEN QUOTA AREAS - PROCEDURES AND 
DOCUMENTATION (l) rema1ns the same. 

(2) An applicant applying pursuant to (l)(b), whose 
application is granted by the department, is required to 
purchase a transferable license within 60 days after receipt of 
the final agency decision and submit additional documents needed 
to effect a transfer of ownership and location. However, 
additional time can be requested and approved by the department 
when the applicant can demonstrate he is actively pursuing the 
purchase of a license AND THAT FAILURE TO PURCHASE A LICENSE IS 
THROUGH NO FAULT OF THE APPLICANT. THE ADDITIONAL TIME IS NOT 
TO EXCEED 60 DAYS. An additional fee is required to cover the 
costs of republishing the transfer notice in a newspaper within 
the area from which the license is proposed to be transferred. 

(3) through (5) remain as proposed. 
AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-4-204 MCA. 

~1ontana .'ldministrative Register 19-l0/l4/93 
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6. No comments were recelved on ARM 42.12.103, ARP. 
42.12.141 and NEW Rule I (ARM 42.12.116), therefore, those rules 
will be adopted as noticed. The Department further adopts ARM 
42.12.106; 42.12.122; and 42.12.144 with the amendments listed 
above. 

doA1ioERON 
Rule Revlewer 

Certified to Secretary of State October 4, 1993. 

19-10/14/93 Montana Administrative RegJ.st.e:: 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.17.111 relating to ) 
Withholding Taxes Which Apply ) 
to Indians ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.17.111 relating to 
Withholding Taxes Which 
Apply to Indians 

1. On August 26, 1993, the Department published notice of 
the proposed amendment of ARM 42.17.111 relating to withholding 
taxes which apply to Indians at page 1995 of the 1993 Montana 
Administrative Register, issue no. 16. 

2. Written comments were received from Arthur Punley, .ir. 
which are summarized as follows along with the response of the 
Department: 

COMMENT: Mr. Punley, a member of an Oklahoma Indian Tribe, does 
not believe the State should tax his Montana income. The 
Montana income tax exemption is limited to members who live and 
work on their~ reservation. Mr. Punley believed the taxation 
of his income is more properly within the purview of the Tribal 
Government. 

RESPONSE: The law and support1ng rules narrowly construe the 
exemption of income taxation to those Native Americans who both 
work and live on their own reservation in Montana. The 
amendment to this rule wasmade to correct a clerical error 
addressing the effective date of the rule. 

3. The Department has adopted the rule as proposed. 

4~~~ EOAN~ 
Rule Reviewer 

Certified to Secretary of State October 4, 1993. 

Mont...an~ Admit..ist:rat.ivc Regl.st.er 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.31.102, 42.31.107, ) 
42.31.108, 42.31.121, 42.31.131,) 
42.31.201, 42.31.221 and THE ) 
ADOPTION of NEW ROLES I, II, III) 
IV, V, VI, VII and VIII relating) 
to Cigarettes ) 

) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT of 
ARM 42.31.102, 42.31.107, 
42.31.108, 42.31.121, 42.31. 
131, 42.31.201, 42.31.221 
and THE ADOPTION OF NEW RULES 
I, II, III, IV, V, VI, VII, 
and VIII relating to 
Cigarettes 

1. On August 26, 1993, the Department published notice of 
the proposed amendment of ARM 42.31.102, 42.31.107, 42.31.108, 
42.31.121, 42.31.131, 42.31.201, and 42.31.221 and the adoption 
of New Rules I through VI relating to cigarettes at page 1997 of 
the 1993 Montana Administrative Register, issue no. 16. The 
Department further adopts New Rules VII and VIII which are 
necessary to clarify the law as indicated by the comments of the 
public hearing and subsequent thereto. 

2. A Public Hearing was held on September 21, 1993, to 
consider the proposed amendments and adoption where oral and 
written comments were received. 

3. As a result of the comments received the Department 
has further amended the proposed rules and is adopting New Rule 
VII and VIII as presented at the hearing which are shown below. 

4. Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the Department: 

COMMENT: Montana Association of Tobacco and Candy 
Distr1butors, through their attorney offered 13 comments and 
related amendments. The general substance of those commen::s 
were that a number of the rules could be clarified by making 
changes in terminology or phrases. 

RESPONSE: The Department agrees with the substance of the 
changes as suggested by Montana Association of Tobacco and Candy 
Distributors and will make those changes to the rules 
accordingly. However, comment number 4 and 13 wi 11 not be 
accepted. Comment 4 is now addressed under New Rule II (ARM 
42. 31.325). Comment 13 is a moot issue because the law and 
rules cover the sale of cigarettes at retail. 

5. The Department has amended the rules based on the oral 
and written comments received at the hearing and other comments 
and concerns presented to the department by individuals not in 
attendance at the hearing as follows: 
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42.31.102 MARKING UNSTAMPED CIGARETTES I 1 ) ALL 
cigarettes sold in Montana must have a tax stamp except sales 
made to U.S. go~eunnent, milltary RESERVATIONS and licensed 
wholesalers which sales are subject to the provisions of ARM 
42.31.108. 

(2) remains the same. 
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-lll, 16-ll-llJ, 

and 16=TJ=l56, MCA. 

42.31.107 ACCOUNTING CONTROL OF CIGARETTE DISTRIBUTION 
( 1) Each wholesaler shall prepare form CT 205 and Schedule 

A. When appropriate,- FORM CT-20n and Schedule C are to be filed 
with the FORM CT-205 torm. TheSE forms are TO BE filed with the 
department of revenue BY A WHOLESALER on or before the 15th day 
of the month following the preceding month's activities. Form 
CT-205 is a reconciliation of the purchase and distribution of 
cigarettes and the consumption of cigarette tax indicia. The 
back of form CT-205 reflects exempt tJ~S- gooer~ mil.it,u:,· 
RESERVATION, out-of-state, and wholesaler to wholesalPc 
purchases for the month, FORM CT-205 and supporting forms al·E· 

hereby incorporated by reference and may be obtained by 
contacting the Department of Revenue at P.O. Box 5835, Helen~. 
Montana 59604. 

(2) remains the same. 
(3) Sales of untaxed cigarettes made to ciq~rett~ 

retailer(s) on aN INDIAN reservation w±tl SHALL be reported on 
Form CT-206. FORM CT-206 MUST BE COMPLETELY FILLED OUT AND 
CONTAIN THE ORIGINAL SIGNATURE: OF 'rHE PURCHASER AND WHOLESALER 
ON THE DATE OF DELIVERY. 

(a) If a negotiated ~-,rgr-eement exisLs,---tThe t·ritre 
TRIBAL GOVERNMENT ~ MAY provide the department wi-th a ll st 
showing the names of qualified retailers and their portion of 
the quota. The trTbe TRIBAL GOVERNMENT must notify the 
department of any change in the requested allocations. 

(b) If ttrJ""'a"9teement exists and the tr±-be TRIBAL GOVERNMENT 
does not provide direction on allocation among Indian retailers, 
the department will approve sales of allocated untaxed 
cigarettes based OJ, past parcllases or the best -~nfotrrt~t±-on 
aoailable until the RESPECTIVE INDIAN reservation quota is 
depleted. THE ALLOCATION TO RETAILERS WILL BE ON A FIRST TO 
SHIP BASIS UNLESS PAR'~ICOLAR CIRCUMSTANCES INDICATE ANOTHER 
BASIS. 

(4) Wholesaler(s) must contact the department prior to all 
non-taxed sales on a reservation. 1'he department will issue 
permission to sh1p the cigarettes, will track quota allocations. 
and notify the wholesalers when the quota has been reached. 
Once the quota tor any particular retailer/reservatiOn has been 
~eached, sales to that retailer/reservation will include tax. 

AUTH: Sec. 16-ll-103 MCA; lM~: Sees. 16-ll-104, 16-ll-lll, 
«nd lb::ll-156, MCA. ----·--
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42.31.108 SALES OF UNSTAMPED CIGARETTES (1) Any person 
who purchases unstamped cigarettes, cla1ming that Montana lacks 
jurisdiction over his cigarette sales activities, must be fully 
identified by name, address of residence, address and location 
of business, and federal TAX OR TRIBAL GOVERNMENT identification 
number. The required information will be entered on form CT-
206, which will also be a receipt requiring the signature of the 
person purchasing the cigarettes to acknowledge the purchase and 
physical possession of the unstamped cigarettes itemized 
thereon. 

(2) remains the same. 
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-ll-132 and 16-11-

~. MCA. 

MCA. 

42.31.121 CORPORATE APPLICANTS FOR CIGARETTE LICENSES 
(l) remains the same. 
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-120 and 16-11-301 

42.31.131 CIGARETTE TAX REFUNDS/DISTRIBUTIONS 
(1) Cigarette tax refunds/dlstributions w1ll be issued as 

provided in subsections (2), (3) and (4). All cigarette refunds 
will be calculated assuming a 3% discount rate unless 
documentation is provided supporting a higher discount rate. 

(2) Refund claims by a cigarette manufacturer must contain 
a notarized affidavit that the cigarette tax refund claimed is 
for state of Montana cigarette tax insignia which are affixed to 
the unsalable cigarettes; that credit or refund for the net cost 
of the tax insignia has been given to a Montana cigarette 
dealer; and that the cigarettes will not be sold at any time. 
Refund claims must be accompanied by a copy of the credit memo 
or invoice issued to the Montana dealer. Refunds will be 
allowed for stale or damaged merchandise during the first 90 
days after a change in the tax rate at the previous rate of tax 
unless it can be verified conclusively that the new tax has been 
paid on the specific product for which such refund is claimed. 

( 3) Cigarette tax distributions are made to an Indian 
tribe pursuant to an agreement between the INDIAN tribe and the 
department of revenue. The agreement provides for the 
collection of a tribal cigarette tax on the INDIAN reservation 
and a distribution, less the administrative expense, if 
applicable, to the INDIAN tribe based on the negotiated QUOTA 
agreement. 

(4) Cigarette tax credits or refunds for indicia used in 
sales made on an Indian reservation are made to wholesalers 
pursuant to the established quota FOR A PARTICULAR INDIAN 
RESERVATION. The wholesaler can request a credit or a cash 
refund by filing FORM CT-207. Upon receipt of FORM CT-207 the 
department will approve the credit or mail the refund within ten 
( 10). wo~:king days. 

(5) No credit or refund on FOR non-taxed (quota) sales ON 
AN INDIAN RESERVATION will be allowed to a wholesaler once the 
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retailer/reservation has depleted the quota amount. (See ARM 
42.31.107 for qualifying sales.) Amounts on FORM CT-207 
received during the month will be reconciled with amounts on 
Form CT-206 filed at the appropriate tlme. Any discrepancies 
found will be added to or subtracted from the amount requested 
for stamps/refunds of the current month. Added/subtracted 
amounts will be applied to the request of the wholesaler that 
causes the discrepancy to develop. 

AUTH: Sec. 16-ll-103 MCA; IMP: Sec. 15-l-503, 16-11-112 and 
16-ll=T5"5 MCA. 

RULE II (42.Jl.J25) LICENSE (1) All persons that SPll 
tobacco products at retall must obtain a license from tl1e 
department of revenue. This includes sales over the counter, uy 
vending machine or any other means of selling the tObi<cco 
produce. 

(2) In the case where the reta>ler contracts \vith a 
vending machine operator to ~ PLACE a vending machine !"OR THE 
SALE OF TOBACCO PRODUCTS \n an THE establishment, the retailer 
must obtain a RETAIL license to sell tobacco products. 

(3) The license covers one fiscal year, July 1 to June 30. 
(4) The license cJnnot be transferred. 
(5) THE DEPARTMENT WILL ISSUE THE APPLICABLE LICENSE(S) AS 

REQUIRED UNDER 16-11-120, MCA, OR 16-Ll-303, MCA, TOGETHER ON 
ONE FORM. 

P..UTH: Sec. 16-·ll-312, MCI\; :MP: Sec. 16-11-301 and 16-!1 
---~-

fl:.\J.0.f:_Ly_j32· 31. 33U__?_ALES F13Q~_:{_~!!DING MACHINES 
( 1 ) Sales OF TOBACCO PRODUCTS FROM VENDING MACHINES "r e 

only permltced in: 
(a) places not opened to the general public, SUCH i\S 

FACTORIES, BUSINESSES, AND PRIVATE OFFICES; 
(b) places where persons under the age of 18 are not· 

permitted access; 
(c) places where alcoholic beverages are sold and consumed 

on the premises; or 
(d) places OPEN TO THE GENERAL PUBLIC ~here the vending 

machine is under direct supervision of the owner or employee o~ 
the establishment. 

( 2) for places opened to the general public the vendlng 
machine must be located in a place where the owner or an 
employee Of THE ESTABLISHMENT can see it to ensure individuals 
under the age of 18 do not use the machine. For example, all 
tobacco vending machines in a hotel or motel must be located in 
~he lobby where the desk clerk can see who is making the 
purchase from the machine. LICENSEES ARE RESPONSIBLE TO INSURE 
!'HERE : S A SYSTEM OF SUPERVISION IN PLACE TO PREVENT VIOLATIONS. 

AUTH: Sec. ln-ll-312. MCA; IMP: Sec. 16-ll-305 and 16-ll­
~06. MC:A. 
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6. Subsequent to the hear1ng the Department determ1ned the 
necessity to adopt New Rule VII (ARM 42.31.345) and VIII (ARM 
42. 31.350) because of numerous questions concerning the law 
regarding penalties and a definition of public school buildings 
and discussions during the course of the hearing related to the 
quota system. Therefore, the Department proposes additional 
rules to cover these areas as follows: 

NEW RULE VII (42.31.345) PENALTIES (1) The penalties 
mandated under 16 11-308, MCA, will be enforced and collected by 
the county attorney in the county where the violation occurred. 

~: Sec. 16-11-312, MCA; IMP: Sec. 16-11-308, MCA. 

NEW RULE VIII (42.31.350) USE OF TOBACCO PRODUCTS IN 
PUBLIC SCHOOL BUILDINGS (1) The use of tobacco products in 
public school buildings referred to in 20-5-411, MCA, applies 
only to elementary and secondary schools. 

~: Sec. 16-11-312, MCA; IMP: Sec. 20-5-411, MCA. 

7. The Department has also determined that the 
catchphrase for ARM 42.31.201 and New Rule I (ARM 42.31.320) 
should be amended. The text of the rules will remain as 
proposed. 

42.31.201 TOBACCO PRODUCTS DEFINED FOR TAX PURPOSES 

NEW RULE I (ARM 42.31.320) TOBACCO PRODUCTS DEFINED 
REGARDING SALES TO MINORS 

8. The Department is adopting ARM 42.31.221, New Rule III 
(42.31.330); New Rule V (42.31.335) and New Rule VI (42.31.340) 

as proposed in the notice of intent published on August 26, 1993. 
9. Therefore, the Department adopts the rules with the 

amendments listed above. 

CL{Q~/ 
CLEO ANDERSON 
Rule Reviewer 

Certified to Secretary of State October 4, 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.10.318 
and 46.10.319 pertaining to 
emergency assistance to 
needy families with 
dependent children 

TO: All Interested Persons 

NOTICE OF THE AMENDMEN'r OF 
RULES 46.10.318 AND 
46.10.319 PERTAINING TO 
EMERGENCY ASSISTANCE TO 
NEEDY FAMILIES WITH 
DEPENDENT CHILDREN 

1. on July 15, 1993, the Department of Social ilnd 
Rehabilitation Servi.ces published notice of the proposed 
amendment of rules 46.10.313 and 46.10.319 pertaining t.o 
emergency assistance to needy families with dependent children 
at page 14 79 of the 1993 Mantilna Ad;11inistrative Regis·ter, tssue 
number 13. 

2. The Department has amended rules 4 6. 10. 318 ar;d 
46.10.319 as proposed. 

3. No written comment.s or testimony were received. 

~~~ TiehabiTftii··· 
tion Services 

Certified to the Secretary of State ___ o_c_t_o_b_e_r __ 4 ___________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 46.12.602, 
46.12.605 and 46.12.606 
pertaining to medicaid 
dental services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.602, 46.12.605 
AND 46.12.606 PERTAINING TO 
MEDICAID DENTAL SERVICES 

1. On August 12, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.602, 46.12.605 and 46.12.606 pertaining 
to medicaid dental records at page 1888 of the 1993 Montana 
Administrative Register, issue number 15. 

2. The Department has amended rules 46.12.602 and 
46.12.606 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.605 DENTAL SERVICES. REIMBURSEMENT Subsections (1) 
through (5) remain as proposed. 

C6l Payment for denture adiustments DQRING THE FIRST YEAS 
AFTER DELIVERY OF THE DENTQRES will be made only to a dentist or 
denturist who did not make the dentures. 

Subsections (7) and (B) remain as proposed. 

4. The Department has thoroughly considered all 
commentary received: 

COMMENT: The Denturist Association submitted a Colllllent that 
under 46.12.605(6) there were no time limits for when the 
original work was completed, and when the original dentist or 
denturist could do necessary repairs. 

RESPONSE: The Department recognizes there could be a potential 
problem to a patient who needs denture repairs or adjustments. 
The Department amends the rule as shown above to set a specific 
time period after which the originating provider could do 
necessary repairs. 

COMHENT: The Denturist Association objected to sections 
46.12.606(2) (a) and (5) (a) (i) and (iii), requ1r1ng that a 
dentist either perform denture work or that a dentist write out 
a prescription for the work to be done by a denturist. 

RESPONSE: The sections referred to by the Association are not 
being amended by this notice. The sections referred to in the 
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rule are the same as before the Department's amendments. At CFR 
§ 42 440.120 "Dentures" are defined as artificial structures 
made under the direction of a dentist to replace a full or 
partial set of teeth. The Department interprets this to mean 
that a prescription is required by a dentist for anybody other 
than a dentist to perform denture work. 

COMffENT: The Denturist Association submitted the 
comment about reimbursement: "46.12.605(1) states 
services will be provided at the lowest service rate. 
not the case under these proposed rules". 

following 
that all 

This b 

RESPONSE: Rule 46.12.605(1) states the Department will pay th<< 
lowest of the providers actual charge, the amount allowed by 
Medicare or the Department's fee schedule. The rule makes r.o 
reference to services being provided by the lowest cost 
provider, but simply states the reimbursement methodology for 
these services. 

Rule Reviewer 

Certified to the Secretary of State --~O~c~t~o~be~r~4 ________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1930, 46.12.1945 
through 46.12.1947, 
46.12.1950 and 46.12.1951 
pertaining to targeted case 
management for adults with 
severe and disabling mental 
illness and youth with 
severe emotional disturbance 

TO: All Interested Persons 

CORRECTED NOTICE OF THE 
AMENDMENT OF RULES 
46.12.1930, 46.12.1945 
THROUGH 46.12.1947, 
46.12.1950 AND 46.12.1951 
PERTAINING TO TARGETED CASE 
MANAGEMENT FOR ADULTS WITH 
SEVERE AND DISABLING MENTAL 
ILLNESS AND YOUTH WITH 
SEVERE EMOTIONAL 
DISTURBANCE 

1. On August 12, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.1930, 46.12.1945 through 46.12.1947, 
46.12.1950 and 46.12.1951 pertaining to targeted case management 
for adults with severe and disabling mental illness and youth 
with severe emotional disturbance at page 1901 of the 1993 
Montana Administrative Register, issue number 15 and on 
September 30, 1993, the Department published the notice of 
amendment of rules 46.1930, 46.12.1945 through 46.12.1947, 
46.12.1950 and 46.12.1951 at page 2251 of the 1993 Montana 
Administrative Register, issue number 18. 

2 . The Department discussed the deletion of the terms 
"record maintenance" and "service coordination" in its rationale 
for ARM 46.12.1945 in its notice of amendment published at page 
1901 of the 1993 Montana Administrative Register, issue no.15 on 
August 12, 1993, but neglected to show these terms as deleted in 
the rule. To avoid confusion, the Department is amending its 
notice to reflect the deletion of these definitions. 

3. The Department has amended rule 46.12.1945 as proposed 
with the following corrections. 

46.12.1945 CASE MANAGEMENT SERVICES FOR YOUTH WITH SEYERE 
EMOTIONAL DISTURBANCE. DEFINITIONS Subsections (1) through 

(5) (g) remain as proposed. 
( 6) "Reee!'El l!laiH~eRaf!ee" 111eaHs the aet ef reee!'EliHIJ esse11 

tial iHfe-at.iefl fl!'eJII!!tly i11 elieflt files te deem&eflt tfle 
f'l!'e·,•isieH ef ease maRaiJemeflt serYiees, 'Phis ittfe-atieH llltla~ be 
ill a fe!l'lll whiel!: ea11 be easily Uflae!'st.eeEi by the alieflt aHEi 
J3Feviaers. 

(7) "Serviee eeerEiiHa'Eiel'l 11 aeane 'EI!:e aet; e:t lil'\ltiHq 'Ehe 
eliefl'E, the ~aFeH~ eF family me•se~e wi'E8 eerYiBe f'l£BYiaere aHa 
faeilitatiHEf Ele•.•elel'lBefit: sf eerviee rese>trees, 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-lOl MCA 

4. All portions of the September 30, 1993 notice of 
amendment not specifically changed by this amended notice remain 
the same. The corrections noted in this amended notice will 
appear in the September 30, 1993 replacement pages for the 
Administrative KUles of Montana. 

Rule Reviewer 
~« ~ ~~. k---

Drector, Soc~al and Rehab~li.ta-
tion Services 

Certified to the Secretary of State --~O~c~t~o~b~e~r_4 __________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.13.203, 46.13.301, 
46.13.302, 46.13.303, 
46.13.304 and 46.13.401 and 
the repeal of rule 46.13.402 
pertaining to low income 
energy assistance program 
(LIEAP) 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.13.203, 46.13.301, 
46.13.302, 46.13.303, 
46.13.304 AND 46.13.401 AND 
THE REPEAL OF RULE 
46.13.402 PERTAINING TO LOW 
INCOME ENERGY ASSISTANCE 
PROGRAM (LIEAP) 

1. on July 29, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.13.203, 46.13.301, 46.13.302, 46.13.303, 
46.13.304 and 46.13.401 and the repeal of rule 46.13.402 
pertaining to low income energy assistance program (LIEAP) at 
page 1618 of the 1993 Montana Administrative Register, issue 
number 14. 

2. The Department has amended 46.13.203 and 46.13.303 as 
proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.13.301 DEFINITIONS Subsections (1) through (9) remain 
as proposed. 

(10) "Member receiving supplemental security income (SSil, 
aid to families with dependent children CAFDCl. er INPIGENT 
ASSISTANCE AS PROVIDED IN 53-2-804. MCA OR TRIBAL general 
assistance (GAl" means any member of a household whose needs are 
included in the SSI. AFDC. er INPIGENT ASSISTANCE OR TRIBAL GA 
grant or any person whose income and resources are considered in 
determining eligibility for those programs. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

46.13.302 ELIGIBILITY REQUIREMENTS FOR CERTAIN TYPES OF 
INDIVIDUALS AND HOUSEHOLDS (1) Except as provided below, 

households which consist solely of members receiving supple­
mental security income, aid to families with dependent children, 
~ INDIGENT ASSISTANCE AS PROVIDED IN 53-2-804, MCA OR TRIBAL 
general assistance are automatically financially eligible for 
~ low income energy assistance benefit awards. "Uell!bef:'s 
fl&eeiviA§' SSI 1 .•,FDe, e• §'&1\el!'al aeeiat:al\ee" iAehuiee al\y 
fiHaAeially respeAsible relati¥e er iHaivialial ·.-aese iAeame aHa 
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rese~xees were aensiaexea in ae£e~inin~ eli~iei~~~e 
~;u·e~l'!'ams. 

Subsections (2) through (6) remain as proposed. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

4 6. 13. 3 04 CALCULATillii!..._l_NCOME Subsections ( 1) through 
(2) (b) remain as proposed. 

(c) !klli5efteMs mee£in<J £fie inea~J>"-4s--ifl---A-RX 
46.13.303(2) a££el" £his aEij~s~ al'!'e el·i']'H>l~+-5%-~1'-~c 
l:ml'le.tit awaxa ma£xiees as G!eiined in ,>,.~ 46, 13. 491:-fi})-r the 
depe_ndent care was Prov~_ded .Q~ __ person_ W<!Q __ :I;S not lt~:l&~ted b:t 
~~__]J)gm_ber o..f__thg_.hQuseho_:j.!:L._ 

Subsections (3) through (3) (c) (x) remain as proposed. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

46. 13.401 BENEFIT AWAR!lJ1ATIUJ::J;:£1 Subsections ( 1) through 
(2) (c) remain the same. 

(dl The following table of pa~ct...it_J,~~ takes _ _.i,.o.t.o 
;;1cco~Ult..JJle num@£_QJ:.J?.<ill;r:-ooms in-<i_l:l~.!h-!.ll~_!:.Yru:L.Qt' dwe 11 ing 
structure . _l!l]_<i_J;h!L.....~..QLf!!f!~Q.3.?_<L.PX.trnar::t__§LQ.\lrg_e __ g f 
heating; 

ill TABLE OF BeNEFIT LEVELS 

SINGLE FAMILY 

NATURAL 
# BEDROOMS GAS ELECTBIQ ~~ FUEL OIL wooo £,QAL 

~ ~ 
ll.§].. lllQ 

$492 ~ 
iUl Mll. 

MULTI FAMILY and MOBILE HOME charts remain as proposed but 
are numbered (ii) and (iii). Subsection (2) (e) remains as 
proposed. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

4. The department is not repealing rule 46. 13.402 as 
proposed. The department has amended rule 46.13.402 with the 
following changes: 
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46.13.402 OB'fSRffnll:H6 BENEFIT AWARPS: MISCELLANEOUS 
(l) Fer applieaeieRe files e~FiR~ ~e periae eeeaser 1 el!ore~~l!o 
April 39, l!oa~sel!oelea fe~Rel eli~isle will reeei'.'e l;.he af'plieasle 
seRefit;. &meliHt;., if availasle, e~eFmiHed f:rem t;.l!oe mauiu eable 
fe~FtEi iH A.."lU 46<13.~91 wl!oiel!o eerrespeREie ee lshe l'le\leel!oelEi'slsype 
aFta ease ef pl:'imary l'leaeiR~ fliel, 'EI!oe RIHM!er ef aeereeme iR, aRa 
ty19e ef, awelliREJ ~Hi'E, tsl!oe rela'Eh•e elimaeie eeREiit;.ieFt ay 
l!oeaeiFtEJ aiseriee aRa 'EI!oe level ef he~sehela iReeme. 

Subsections (1) (a), (1) (b), (2) and (3) remain the same but 
are renumbered (1) through (4) respectively. 

AUTH: 
IMP: 

Sec. 53-2-201 MCA 
Sec. 53-2-201 MCA 

5. The Department has thoroughly considered all commentary 
received: 

COMMENT: All of ARM 46.13. 402 should not be repealed, only 
subsection (1). 

RESPONSE: The department agrees. subsection ( 1) is being 
deleted because its contents are now incorporated into ARM 
46.13.203(3) and 46.13.401(2) 1 as amended. However, the 
contents of subsections (1) (a) through (3) will be renumbered 
and left intact, because they cover material which is not 
discussed elsewhere in the LIEAP rules. 

COMMEHT: The ter111s "general assistance" and "GA" should be 
removed from 46.13.301 and 46.13.302. 

RESPONSE: Although the 53rd Montana Legislature in HB 427, 
Chapter 561 eliminated state-administered general relief 
assistance, some counties and tribal governments may continue to 
provide indigent assistance. Since some LIEAP households may 
still receive county indigent assistance, it is not appropriate 
to delete these terms from ARM 46.13.301 and 46.13.302. It is 
the department's intention that households which consist solely 
of members receiving supplemental security income, aid to 
families with dependent children, or county or tribal assistance 
be categorically eligible for the fuel assistance program. 
However, ARM 46.13.301 and 46.13.302 are being amended to use 
the ter111 "indigent assistance and tribal general assistance" 
because HB 427 replaces the term general relief assistance with 
indigent assistance. 

COMKEHT: The year's date should not be used in ARM 46.13.303 
and 46.13.304 in connection with the poverty levels used to 
determine eligibility and deductions. If the ter111 "current year 
poverty level" were used instead, it would not be necessary to 
amend these rules each year to change the year. 

RESPONSE: The LIEAP program year does not coincide with the 
calendar year. Rather it runs from October 1 of one calendar 
year through September 30 of the next calendar year. In 
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approximately February of each year the u. s. Office of 
Management and Budget (OMB) publishes the poverty levels for 
that year; for example, in February 1993 the OMB publishes the 
1993 poverty levels which will be used in the LIEAP program 
beginning october 1, 1993. If the term "current year poverty 
level" were used, it would be misleading, because it could be 
interpreted to mean the current calendar year rather than LIEAP 
program year. 

COHMENT: It has been noted that several of the figures in the 
table of benefit levels in the amendments to ARM 46.13.401(2) (d) 
appear to be incorrect. 

RESPONSE: 'l'he benefit level for a single family whose dwelling 
has four bedrooms and uses electr1city to heat was listed as 
$1,104 due to a clerical error. This is being corrected to 
$1,014. It was also suggested that the benefit levels for multi 
family dwellings using fuel oil might. be incorrect, because they 
are higher than the benefit levels for single family dwellings 
heating ·<~ith fuel oil, whereas in previous years the benefit 
levels for single family dwelling were usually higher. The 
department has checked its figures .1.nd has determined that the 
proposed benefit levels for multi family dwellings using fuel 
oil are consistent with the data provided by the u.s. Department 
of Energy's Energy Information Administration . 

.~;:QMMIDrJ:: ARM 46.13.304 as proposed to be amended states at 
subsection (2) (c) that a dependent care deduction is allowed 
only if the care was provided by a person not related by blood 
or marriage to any household member. It is unclear how close 
the relationship must be to result in the deduction being 
disallowed, as no definition of "related by blood or marriage" 
is included. 

~SPONSE: The department has reconsidered the policy of 
disallowing dependent care deductions for care provided by a 
relative. The department has decided that the deduction should 
be allowed, regardless of whether the caregiver is a relative, 
as long as the caregiver is not a member of the household. The 
department does believe that a deduction should not be allowed 
for care provided by one household member to another, because 
the money paid did not leave the household. Therefore ARM 
46.13.304(2)(c) is being changed to state that the deduction 
101ill be allowed if the care was not provided by a household 
member. 

6. This rule is retroactive to October 1, 1993, which is 
'he beginning date of the LIEAP program year. The amendments 
would have been effective on this date if the notice or 
amendment had been filed as planned. The filing of the notice 
was delayed for two weeks while the department verified the 
accuracy of some of the figures in the table of benefit levels 
in ARlo\ 4<;. lJ. 401. This was necessary after the department. 
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received a comment questioning these figures (see comment and 
response above). 

Rule Reviewer O~rector, Social and Rehab~lita­
tion Services 

Certified to the secretary of State _____ o_c_to_b_e_r __ 4 _________ , 1993, 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In ~he ma~ter of the Estate of 
Edward F. Abbott, Montana 
licensed den~ist, deceased, for 
a declaratory ruling on the 
applicability of Mont. Code 
Ann. Section 37-4-101(2) (b), 
37-4-321 & 37-4-327 to the 
Estate 

PETITION FOR DECLARATORY 
RULING 

1. On November 19, 1993, at 10:00 a.m., in the 
conference room of the Professional and Occupational Licens.ir;g 
Bureau, Lower Level, Arcade Building, 111 North Jackson, 
Helena, Montana, the Board of Dentistry will consider a 
petition for declaratory ruling regarding whether the estate 
of a duly licensed, deceased dentist may maintain the exist.Lng 
practice for a reasonable time pending sale of the practice by 
the Estate, by hiring a duly licensed dentist to perfonn all 
procedures and functions requiring a licensed dentist. 

2. Petitioner's name and address are as follows: 

Shirley Ruth Abbott 
Personal Representative 
Estate of Edward F. Abbott 
c/o Timothy J. wylder, Esq. 
Jardine, Stephenson, Blewett & Weaver, P.C. 
7th Floor, First National Bank Building 
P.O. Box 2269 
Great Falls, Montana 59403 

3. Edward F. Abbott, D.D.S., a duly licensed Montana 
dentist:, was the proprietor of a private dental practice at 
3926 Third Avenue South, Great Palls, Montana (the "Practice") 
until his death on September 2, 1993. The Petitioner, Shirley 
0/uth Abbott, was named personal representative of the Estate 
of Edward F. Abbott by Order and Letters of Appointment dated 
September 7, 1993. Under the Montana Uniform Probate Code, 
the personal representative of an estate has the right to take 
possession and control of the decedent's property, and has a 
statutory duty to take all steps reasonably necessary for the 
management, protection, and preservation of the estate. Mont . 
. :::ode Ann. Sect:ion 72-3-606. Petitioner contends that the 
?ractice has substantial good will and going concern value. 
,md that failure to provide the services of a licensed dentci:>t 
~t the Practice until the Practice can be sold will cause 
jissipation of good will and will cause irreparable harm to 
·.~he Estate. 

Petitioner desires to hire ,3, licensed dentist to maintai" 
the 2ractice and its good will pending sale by the Estate. 
c>"'cicioner has sought .infonnal advice from the Board's staff 
'"'"F"l •:ounsel r-oncerning whether the Estate may employ " 
-~:u~2nsed denti:t co :nanage and perform practice functions 
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requirlng a licensed dentist pending marketing and sale of the 
Practice. Staff counsel has advised that no assurance can be 
given that the Estate and the employee dentist would not be 
subject to prosecution under Mont. Code Ann. Sections 37-4· 
327 and 37-4-321, respectively, for the practice ot dentistry 
as defined under Mont. Code Ann. Section 37-4-101 (2) (bi. 

4. Mont. Code Ann. Section 37-4·101(21 provides that 
"(a] person is "practicing dentistry" under this chapter if he 

(b) is a manager, proprietor, operator, or conductor of a 
place where dental operations, oral surgery, or dental 
services are performed;" 

5. The question presented to the Board for declaratory 
ruling is whether the estate of a duly licensed, deceased 
dentist may maintain the existing practice, for a reasonable 
cime pending sale of the practice by the Estate, by hiring a 
duly licensed dentist to perform all procedures and functions 
requiring a licensed dentist, without violating the above­
referenced statutes? 

6. Petitioner contends that hiring a duly licensed 
dentist to maintain the Practice pending sale is reasonably 
necessary for protection and preservation of the estate as 
required by the Montana Uniform Probate Code. Petitioner 
contends that the best interests of patients are served by 
continuity of care on the Practice premises where there is 
timely access to patient records and staff with personal 
knowledge of the patients' particular needs. Petitioner 
alleges on information and belief that dental services are 
currently performed by licensed dentists in hospitals that are 
not owned by licensed dentists; that there is no exemption for 
such hospitals under Mont. Code Ann. Section 37-4-103; and 
that no action has been taken against such hospitals. 
Accordingly, Mont. Code Ann. Section 37-4-101(21 (b) should be 
interpreted by the Board as allowing an estate to hire a duly 
licensed dentist to maintain a practice pending sale in the 
ordinary course of probate administration. 

7. Petitioner respectfully requests a declaratory ruling 
that the Estate may hire a duly licensed dentist to maintain 
the Practice for a reasonable time pending sale in the 
ordinary course of probate administration without the Estate 
Jr the hlred dentist violating Mont. Code Ann. Section 37-4-
327 and 37-4·321, respectively. 

8. Petitioner knows of no other party similarly situated 
at this particular time, but alleges on information and belief 
that this issue is of critical concern to the estate of any 
licensed dentist who owns a private practice at death. 

9. Interested persons may present their data, views or 
arguments either orally or in writing at the meeting scheduled 
~or November 19 at 10:00 a.m. Written data. views or 
arguments may also be submitted to the Board of Dentistry, 
~ower Level, Arcade Building, lll ~orth Jackson, P.O. Box 
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200513, Helena, Clontana, to be received no later than November 
l9, :993. 

BOARD OF DENTISTRY 

By: 
~ANN~~~~E~M~.~B~AR~T~07.S·-.~C~H~I~E~F~C~O~UN~S~EL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 4, 1993. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling regard­
ing the scope of practice for 
registered nurses performing 
conservative, sharp debridement 
of non-viable tissue in wounds 

NOTICE OF PETITION FOR 
DECLARATORY RULING 

1. on November 5, 1993, at 8:00a.m., in the conference 
room of the Professional and Occupational Licensing Bureau, 
Lower Level, Arcade Building, 111 North Jackson, Helena, 
Montana, the Board of Nursing will consider a petition for 
declaratory ruling regarding the scope of practice for 
registered nurses performing conservative, sharp debridement 
of non-viable tissue in wounds. 

2. The petitioners are: 

Jeanne Knecht R.N., C.E.T.N. 
Columbus Hospital 
500 15th Avenue South 
Great Falls, Montana 59405 

Edine Loran, R.N., C.E.T.N. 
St. Patrick Hospital 
500 West Broadway 
Missoula, Montana 59802 

Trudy English, R.N., C.E.T.N. 
Montana Deaconess Med. Center 
1101 26th Street South 
Great Falls, Montana 59405 

Kelle Graves, R.N., C.E.T.N. 
Billings Deaconess Med. Center 
P.O. Box 37000 
Billings, Montana 59103 

3. The Petitioners represent registered nurses providing 
wound care. The Petitioners indicate this issue has been 
addressed in IAET (WOCN) educational programs, conferences and 
Standards of Care. Recent nursing literature discusses 
debridement as a component of wound management. The 
Petitioners also state that the practice of sharp debridement 
on non-viable tissue in wounds is being performed in certain 
areas. 

4. The statute as to which Petitioners request a ruling 
is as follows: 

37-8-102. Definitions. Unless the context 
requires otherwise, in this chapter the following 
definitions apply: 

(1) 
(2) 
(3) "Practice of nursing" embraces two classes of 

nursing service and activity, as follows: 
(a) •Practice of professional nursing" means the 

performance for compensation of services requiring 
substantial specialized knowledge of the biological, 
physical, behavioral, psychological, and 
sociological sciences and of nursing theory as a 
basis for the nursing process. The nursing process 
is the assessment, nursing analysis, planning. 
nursing intervention. and evaluation in the 
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promotion and maintenance of health; the prevent1on, 
casefinding, and management of illness, injury, or 
infirmity; and the restoration of optimum function. 
The term also includes administration, teaching, 
counseling, supervision~ delegation, and evaluation 
of nursing practice and the administrat1on of 
medications and treatments prescribed by physi.cians, 
dentists, osteopaths, or podiatrists authorized by 
state law to prescribe medications and treatments. 
Each registered nurse is directly accountable and 
responsible to the consumer for the quality of 
nursing care rendered. As used in this subsection 
(3) (a): 

1il •nursing analysis• is the identification of 
those client problems for which nursi.ng care is 
indicated and may include referral to medical or 
community resources; 

iii I •nursing intervention • is the implementation 
of a plan of nursing care necessary to accomplish 
defined goals. 

(b) "Practice of practical nursing" means the 
performance for compensation of services requiring 
basic knowledge of the biological, physical, 
behavioral, psychological, and sociological sciences 
and of nursing procedures. Practical nursing 
practice utilizes standardized procedures in the 
observation and care of the ill, injured, and 
infirm; in the maintenance of health; in action to 
safeguard life and health; and in the administration 
of medications and treatments prescribed by a 
physician, dentist, osteopath, or podiatrist 
authorized by state law to prescribe medications and 
treatments. These services are oerformed under the 
supervision of a registered nurse or a physician, 
dentist, osteopath, or podiatrist authorized by 
state law to prescribe medications and treatments. 

(4) 

5. The Petitioners request that the Board issue a ruling 
regarding conservative sharp debridement of non-viable tissue 
to be within the scope of practice of registered nurses 
demonstrating the knowledge, preparation and experience to 
safely execute the procedure. 

6. The Petitioners have indicated that they believe that 
~ Montana State Board of Nursing ruling that would sanction 
qualified registered professional nurses to perform sharp 
ciebridement of non-viable tissue would help provide improved 
value, quality, and effective treatment to patients. 

The Board notes that other hospitals, physicians, and 
cegistered nurses may be affected. 

7. Interested persons may present their data, views or 
arguments either orally or in writing at the meeting schedulPd 
for NovemberS at 8~00 -1..m. Written data, views or argument.:~ 
~nay also be submlLt:ea to the 3oar_·d cf Nursing, Lower Lev~l. 
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Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana, to be received no later than November 12, 1993. 

BOARD OF NURSING 

./"'; 

By: 'f:{{u 1'1·.' .l):,_fr 
ANNIE~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 4, 1993. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Collllllittee has the authority to make 

recommendatlons to ~n agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW '1'0 USE TB:S ADMINISTRATIVB ~tn.J:S OP IWNTABA AIIIl THE 
MOH'l'ANA ADHIHI5-'l'RATIVB RBGISTBJI. 

Defi1:1itions: Administrative Rules of KQntana CaRMI is a 
looseleaf compilation by department of all ~~les 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Hont&na Aaministratiye R@qister CHAit is a soft 
back, boUZ1d publication, issued twice-monthly, 
containing notices of J:Ules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes IUld rules by the 
•ttorney ~eral (Attorney General's Opinions) 
and agencies (Declaratory Rulings} issued si1:1ce 
publication of the preceding register. 

Q§e of the Administrative &uleS of Montana IABMl: 

ltnOWZ1 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical inde~. 
Update the rule by checking the aecu.ulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana {ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1993. 
This table includes those rules adopted during the period 
July 1, 1993 through September 30, 1993 and any proposed rule 
action that is pending during the past 6 month period. {A 
notice of adoption must be publl.shed within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Adlllinistratj_ve Register {MAR). 

To be current on propos<'!d and adopted rulelllaking, it is 
necessary to check~ the ARM updated through June 30, 1993, this 
table and the table of contents of this issue of the MAR. 

This table i"~d:!r:ates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matt~r of 
the rule and the page number at which the action is published in 
the 1993 Montana Administrative Register. 

~MINISTRATION, Department of, Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave Parental Leave for State Employees, 
P• 8271 2372 

{Public Employees' Retirement Board) 
I- II Establishment and Implementation of. Family Law Orders 

Splitting and Paying Montana Public Retirement 
Benefits, p. 1580 

I-V Retirement Incentive Program Provided by HB 517, 
p. 742, 2008 

I-V Emergency Adoption of Rules on the Retire.ment. 
Incentive Window for Certain PE:RS Members, p. 933 

2.43.302 and other rules Retirement Incentive Program 
Provided by HB 517, p. 2057 

2.43.418 Accrual and Payment of Interest for Previous Periods 
of Elected Service, p. 496, 1199 

2. 43.609 Funding ·Available for Post- Retirement Adjustments. 
p. 359, 1200 

(Teachers' Retirement Board) 
I·II Implementing the Provisions of SB 173 Pertaining to 

the Establishment and Implementation of Family Law 
Orders, p. 1584 

2.44.201 and other rules Adopting the Current Model 
Procedure Rules - Updating the Calculation of Part­
Time Service - Clarifying the Retirement Effective 
Date - Correcting Benefit Amount Quoted - Requiring 
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Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjustments Implementing Alnendments to SB 22 ti 
Adopted by the First 1992 Special Legislative Session 
Relating to the Teachers' Retirement System, p. 492, 
1201 

{State 
I 

Compensation Insurance FUnd) 

2.55.101 

2.55.320 

2 .55.3~14 

!-III 

I-IV 

I-IX 

4.4.316 

4.10.206 
4.12.3007 

Establishing Criteria for Assessing a 
Surcharge, p. 2060 
and other rules - Organization of the State 
Open Meetings Establishment of Premium 
p. 748, 1635 

Premium 

Fund -
Rates, 

and other rule 
Classifications 
Industry Premium 
and other rules 
p. 1, 340 

Method for Assignment o.: 
of Employtllents Construction 

Credit Program, p. 970, 1485 
- Establishment of Premium Ra teo'. 

and other rules Civil Penalties Relating t.o 
Beekeeping in Montana - Designating Regulated B"'e 
Diseases Clarifying the Apiary Registratl on 
Forfeiture Procedure Rest.rlctions on Apiary 
Registration, p. 1588, 2120 
and other rules - Importation of Min.t Plants and 
Equipment Into Montana ·· Field Inspection - Mint 05.1 
Fee, p. 750, 1637 
and other rules - Civil Penalties - Inspection Fees -
Assessment Fees Produce Grades Relating to the 
Distribution of Produce in Montana - Verification of 
Produce Grown in Montana Commodity Grade and 
Charges - Control of Apples - Grading of Cherries · 
Wholesalers and Itinerant Merchants, p. 1163, 163!> 
and other rules - Liability on all Crops Tin;e 
Policy Becomes Effective - CUt Off Date, p. 361, 939 
Licensing for Pesticide Operators, p. 2063 
and other rules • Civil Penalties Relating to the 
Distribution of Seed in Montana - Seed License Fees • 
References to Seed Processing Plants - Seed Buyers 
and Seed Public Warehouses - Bonding of Seed Buyers 
and Seed Public Warehouses, p. 972, 1486 

STATE AUDITOR. Title 6 

I-!I and other rules - Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
Market Funds" as they Relate to Investments by Farm 
Mutual Insurers - R~ve Limitations on the Issuance 
of Credit Life and Credit Disability Insurance 
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to Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance • Wage Assignments - Voluntary Payroll 
Deduction, p. 2163 

I·IV Prohibiting Unfair Discr~nation for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 2436, 674 

I-LV Administration and Enforcement of Laws Regulating 
Standards for Companies Considered to be in Razardous 
Financial Condition - Annual Audited Reports • Life 
and Health Reinsurance Agreements Reports by 
Holding Conrpany Systems • Establishing Accounting 
Practices and Procedures to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Assets, p. 1726 

6. 6. 502 and other rules - Medicare Supplement Insurance, 
p. 979, 1487 

(Classification and Rating Committee) 
I-IX Temporary Rules on Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173, 1638 

I-X Matters Subject to Notice and Hearing Before the 
Classification and Rating Committee, p. 1781, 2225 

COMMERCE. Deparqnent of. Title 6 

(Board of 
8.4.301 

(Board of 
8.8.2801 
(Board of 
8.10.405 
(Board of 
I 

(Board of 
I-IX 
(Board of 
8.16.601 

(Board of 
8.20.401 

Alternative Health Carel 
and other rules - Fees - Licensing by Examination -
Direct Entry Midwife Apprenticeship Requirements -
Unp:rofessional Conduct High Risk Conditions 
Consultation on Transfer Conditions Required 
Reporting, p. 1055, 1639 

Athletics) 
and other rules - Xickboxing, p. 363, 1109, 1320 

Barbers) 
Fee Schedule, p. 2168 

Chiropractors) 
and other rule - Interns and Preceptors - Fees -
Applications, p. 1592 

Clinical Labo:ratory Science Practitione:rs) 
Clinical Laboratory Science Practitioners, p. 2065 

Dentistry) 
and other rules - Introduction • Dental Auxiliaries -
Exa:ms • Licensure by Credentials · Unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns, p. 2229, 393 

Hearing Aid Dispensers) 
and other rules • Traineeship Requirements - Fees 
Record Retention - Unethical Conduct - Complaints 
Disciplinary Actions - Testing Procedures -
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(Board of 
8.22.502 

8.22.612 

(Board of 
8.24.409 
(Board of 
I 

8.28.1501 

(Board of 
8.30.407 

(lloard of 
8.32.406 

(Board of 
8.34.414 

(Board of 
B. 35.414 
(Board of 
I-III 

8.36.401 

(Board of 
8.39.502 
8.)9503 
g,3''.504 

(Board of 
8.40.404 

-2453-

Continuing Educational Requirements • Notification -
Definitions · Forms of Billa of Sale Contracts and 
Purchase Agre~ents - Inactive Status, p. 197, 534 

Horse Racing) 
and other rules Licenses Issued for Conducting 
Parimutuel Wagering Daily Double Feature 
Requirements of Licensee - Pool Calculations, p. 1595 
and other rule • Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Fee Schedule, p. 325 

Medical Examiners) 
Practice of Acupuncture Unprofessional Conduc;t. 
p. 498, 1322 
and other rules - Definitions - Utili~ation J?lann -
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions 
Revocation or Suspension of Approval ·Prescribing/ 
Dispensing Authority Scope of Practice 
Termination and Transfer Training of Physiciiin 
Assistants, p. 2677, 341, 395 

Funeral Service) 
and other rules · Fees · Unprofessional Conduct 
Crematory Facility Re~~lation - Casket/Containers 
Shipping C!:emated Human Remains - Ideutifying Met.al 
Disc - Processing of Cremated Remains - Cremat,,:r:y 
Prohibitions, p. 1787 

Nursing) 
and other ~-ule Licensure for Foreign Nurses 
Prescribing Practices, p. 385, 1202 

Nursing Home A~inistrators) 
and other rule - Examinations - Reciprocity LicensRS, 
p. 2686, 264, 396 

Occupational The~apy Practice) 
Therapeutic Devices, p. 1598, 2231 

Optometrists) 
Surgery - Aspects of Surgery Prohibited - Anterior 
Se9=ent Defined Optometrist's Role in Post­
Operative Care, p. 2625, 398 
and othe~ rules - Board Meetings - Applications for 
Examination - Examinations • Reciprocity - General. 
Practice Requirements Fees Applicants for 
Licensure, p. 1447, 2121 

Outfitters) 
Licensure - Outfitter Qualifications, p. 327 
Licensure - Outfitter Examination, p. 2688, 343 
and other rules Outfitter Operations Plans 
Conduct of Outfitters and Guides - Unprofessional 
Conduct, p. 2070 

Pharmacy) 
and other rules • Fees - Out-of-State Mail Service 
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Pharmacies, p. 2073 
{Board of Private Security Patrol Officers & Investigators) 
8. 50.428 and other rules · Experience Requirements • Insurance 

Requirements • Fees, p. 1450 
{Board of Psychologists) 
8. 52.604 and other rules Application Procedures 

Examination · Fee Schedule, p. 1792, 2232 
{Board of Public Accountants) 
8. 54.407 Qualifications for a License as a Licensed Public 

Accountant, p. 1453, 2122 
(Board of Radiologic Technologists) 
8.56.409 and other rules · Examinations • Renewals · Fees -

Permits • Pe~it Pees, p. 1455 
(Board of Real Estate Appraisers) 
8.57.401 and other r'.lle Definitions 

Requirements, p. 501, 1642 
8.57.403 and other rules Examinations 

Requirements Education Requirements 
.ll.gricu.ltural Certification, p. 2170 

{Board of Realty Regulation) 

Experience 

Experience 
Fees 

8.5B.406A and other rules - Applications - Trust Accounts · 
Continuing Education Unprofessional Conduct 
Property Management, p. 1063, 1909, 2123, 2233 

(Board of Respiratory Care Practitioners) 
8.59.50). and other rules · Applications - Temporary Permits -

Renewals • Continuing Education, p. 1458, 2125 
(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rule · Licensure Requirements for Social 

Workers and Professional Counselors, p. 92, 1325 
(Board of Speech-Language Pathologists and Audiologists) 
8. 62. 502 and other rules - Aide Supervision - Nonallowable 

(Building 
8.70.101 
(Weights 
8.77.102 

Functions of Aides, p. 1795 
Codes Bureau) 

and other rules - Building Codes, p. 2173 
and Measures Bureau) 

and other rule · Pees for Testing and Certification -
License Fee Schedule for Weighing and Measuring 
Devices, p. 1077, 1501 

{Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95, 400 
(Financial Division) 
8. 80.101 and other rules Banks • Reserve Requirements 

Investment in Corporate Stock Investments of 
Financial Institutions - Limitations on Loans • Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate Credit Unions, p. 1599, 2198 

(Board of Milk Control) 
8.86.301 Monthly Calculation of the Class I Milk Pllid to 

Producers, p. 1797, 2234 

Montanl!l Administrative Register 19·10/14/93 



-2455-

8.86.301 Emergency Amendment - Calculating the Class I Milk 
Paid to Milk Producers, p. 1203 

8.86.301 Class I Producer Prices • Inter-Plant Hauling Rates, 
p. 329 

(Local Government Assistance Division) 
8.94.3701 and other rules - 1985 and 1986 Federal Co:tmnunity 

Development Block Grant Program - Administration of 
the 1993 Federal Community Development Block Grant 
Program, p. 205, 536 

8.94.4102 Report Filing Fees Paid by Local Government Entities 
Under the Montana Single Audit Act, p. 755, 1328 

(Board of Investments) 
8.97.1301 and other rules 

Approval Procedures 
p. 1247. 2235 

(Business Development Division) 

Definitions Seller/Services 
Loan Loss Reserve Account, 

8.99.401 and other rules Microbusiness Finance Program, 
p. 1800, 2236 

(Board of Housing) 
8.111.405 and other rule 

Cash Advances 
Provisions, p. 

(Montana State Lottery) 

- Income Limits and Loan Amounts • 
Reverse Annuity Mortgage Loan 

503. 1207 

8.127.101 Organizational Rule · Retailer Commission 
Staff Incentive Plan, p. 2486, 401 

Sales 

8.127.407 Retailer Commission, p. 2078 

EOUCATION~itle 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules • School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
and other rules - Special Education, p. 757, 1913 10.16.901 

(Board of 
10.55.601 
10.56.101 
10.57.211 
10.57.404 

Public Education) 
Accreditation Standards: Procedures, p. 2690, 682 
Student Asses~ent, p. 2693, 683 
Test for Teacher Certification, p. 1463 
Teacher Certification - Class 4 Vocational Education, 
p. 387. 940 

10.64.301 and other rules - Transportation · Definitions - Bus 
Chassis · Bus Body · Special Education Vehicle - LP 
Gas Motor Fuel Installation • General - Application -
- Special Equipment, p. 207, 684 

(State Library commission) 
10.101.101 Organi~ation of the State Library Agency, p. 1461 

FAMILY SERVICES. Department of, Title 11 

I 
11.7.313 
11.7.601 

19-10/14/93 

Qualifications of Respite Care Providers, p. 1251 
Foster Care Payments, p. 589, 1208 
and other rules Poster Care Support Services, 
p. 2080 
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11.12.101 
11.12.101 

11.12.401 
11.14.102 

11.14.103 

11.14.605 
11.18.125 
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and other rules - Youth Care Facilities, p. 1079, 
1506 
Definition of Youth, p. 591, 1209 
and other rules - Maternity Homes Licensed as Youth 
Care Facilities, p. 102, 403 
Administration of Youth Group Homes, p. 812 
and other rules - Family and Group Day Care Hames 
Providing Care Only to Infants - Day Care Facility 
Registration far Certain In-Home Providers for the 
Purpose of Receiving State Payment, p. 97, 941 
and other rules - Day Care Facility Licensing and 
Registration Requirements, p. 333, 1210 
State Payment for Day Care Services, p. 279. 541 
and other rule - Community Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH, WILDLIFE, AND PARKS, Department of, Title 12 

12.3.112 

12.3.123 

12.3.402 
12.5.301 

12.6.901 

Setting of Nonresident Antelope Doe/Fawn Licenses, 
p. 2201 
Nonresident Combination License Alternate List, 
p. 2199 
License Refunds, p. 105, 951, 1330 
Yellow Perch as Nongame Species in Need of 
Management, p. 389, 953 
Water Safety Regulations - Allowing Electric Motors 
on Lake Elmo, p. 1963 

~~TH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-III Health Care Authority Process for Selection of 
Regional Health Care Planning Boards, p. 1972 

I-III Health Care Facility Licensing - Licensure Standards 
for Residential Treatment Facilities, p. 1809 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval Procedures for Granting 
Enforcement Authority to Local Water Quality 
Districts, p. 2445, 543 

I-XXV Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, P. 1817 

I-XXXIV and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264 

16.8.1107 and other rules Air Quality Preconstruction 
Permits, p. 1965 

16.8.1903 and other rule - Air Quality ~ Air Quality Operation 
and Permit Fees, p. 1807 
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16.14.406 Solid and Hazardous Waste - Disposal Fees for Solid 
Waste, p. 1318, 1931 

16 .14. 501 and other rules - Solid Waste • Municipal Solid Waste 
Management, p. 2083 

16.14.501 and other rules - Solid Waste Management, p. 814, 
1645 

16.14. 502 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203 

16.16.803 Subdivisions - Subdivision Review Fees for RV Parks 
and Campgrounds, p. 283, 542 

16.24.104 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services Program, p. 1262, 1933 

16.28.701 and other rules - School Immunization Requirements, 
p. 505, 1214 

16.32.302 Licensing and Certification • Updating References to 
National Construction Codes, p. 1178, 1658 

16.38.301 and other rules - Public Health Lab and Chemistry Lab 
Addressing Laboratory Pees for Food, Cons~er Safety 
and Occupational Health Analysis, p. 1812, 2239 

16.42.302 .:Lnd other rules Occupational and Radiological 
Health • Asbestos Abatement Requirements · Permit · 
Accreditation Course Pees Remedies for 
Violations, p. 215, 549 

16.44.106 and other rules Solid and Hazardous Waste 
Regulation of Hazardous Waste Facilities and 
Generators Identification of Hazardous Waste, 
p. 232, 555 

16.44.125 and other rules - Hazardous Waste - Facility Permit 
Pees - Hazardous W.:Lste Management - Attorney's Fees 
in Court Action Concerning Release of Records, 
p. 1254, 2009 

16.44.202 and other rule Hazardous Waste Underground 
Injection Wells, p. 1608, 2126 

(Petroleum Tank Release Compensation Board) 
16.47.311 and other rules · Consultant Labor Classifications, 

p. 2206 

CO&RBCTlQNS AND HOMAN SERVICES, Department of. Title 20 

20.3.413 and other rules • Certification System for Chemical 
Dependency Personnel, p. 2633, 151 

{Board of Pardons) 
20.25.101 and other rules - Revision of the Rules of the Board 

of Pardons, p. 2639, 297 

JUSTICE. Department of. Title 23 

I Issuance of Seasonal Com:mercial Driver• s License. 
p. 1610 
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I-II 

I-VI 

23.5.101 

23.12.101 

23.14.404 
23.16.101 
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Affidavit Form for an Indigence Financial Statemenc, 
p. 1465 
Montana Peace Officer Standards and Training - Public 
Safety Communications Officers, p. 519, 1513 
Probation and Parole Officer Certification, p. 521, 
1514 
and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing ~ith Fire Safety, p. 1855 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469 
and other ~~les Depart~ent of Justice 
Standardh:ation of Criminal History Information 
Collectiorl - Implementation of an Arrest Numbering 
System, p. 2246, 556 
Peace Officers Standards and Training, p. 2450, 559 
and other n•les · Regulating Public Gambling, p. 1970, 

24.9.314 and other rule - Docum~nt Format, Filing and Service 
• Exceptions to Proposed O:t·ders, p. 2695, 298, 560 

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 391, 
1331 

24.29. ~ 02G and ot.her· rule Groups of Employers that Self- Insure 
for Workers• Compensation Purposes, p. 1613, 2240 

24.29.1402 J.iability for Workers for Medical Expenses for 
Workers' Compe.usatian Purposes - Payment of Medical 
Claims, p. 1870 

24.29.1403 and other rules Medical Services for Workers' 
Compensar:ion - Selection of Physician - Physicians 
Reports - Relative Value Fee Schedule - Treatment and 
Reporting, p. 107, 404 

24.29.1409 Travel Expense Reimbursements for Workers' 
Compensation Purposes, p. 1872 

2 4. ;29 .1416 Applicability of Rules and Statutes in Workers• 
Compensation Mat.ters Applicability of Date of 
Injury, Date of Service, p. 1876 

c ~. ;:~; .1.504 and other rules Selection of Treating Physician for 
Workers' Compensation Purposes, p. 1878 

24. 29 .1531 and other rules - Chiropractic Services and Fees i.n 
Workers' Compensation Matters, p. 1089, 1659 

~~.!ATE LANDS, Department oL,...J'_itle__li 

Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881 
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and ather ~1es - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471 

LryESTOCX, Department of. Title 32 

32.2.401 Pees for Slaughterhouse, Meat Packing House or Meat 
Depot License, p. 1180 

NATJ1RAL RESOURCES AND CQNSERYATIQN. Department of. Title 36 

I Reject, Modify or Condition Permit Applications in 
the Sharratt Creek Basin, p. 1101, 1515 

I-VII Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561, 
1668 

36.12.101 and other rules Definitions Application and 
Special Pees - Issuance of Interim Permits - Testing 
and Monitoring, p. 593, 1335A 

36.12.202 and other ~les Water Right Contested Case 
Hearings, p. 2086 

PUBLIC SERVICE REGPLATIQN. pepartment of. Title 38 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523, 1672 

38.5.102 and other rules - Minimum Filing Requirements 
Procedures for Class Cost of Service - Rate Design, 
p. 596, 1669 

38.5. 2601 and other rules - TelecOJIIIIIUlliCations Services and 
General Utility Tariff Price List Piling 
Requirements, p. 2699, 1336 

38.5.3345 Change in CUstOlll.er's Interexchange Carrier 
Deferring of Implementation Until September 1, 1993, 
p. 285 

REVERQB, Department of. Title 42 

I 

I- II 

42.2.602 
42.11.211 
42.11.301 
42.12.103 

42.15.101 
42.15.121 

42.17.105 
42.17.111 

19-10/14/93 

Tax Information Provided to the Department of 
Revenue, p. 1192 
Exemptions Involving Ownership and Use Tests for 
Property, p. 2212 
and other rules -Taxpayer Appeal Rules, p. 247, 570 
and other ~les - Liquor Division, p. 2492, 158, 434 
Opening a New Liquor Store, p. 1475 
and other rules Liquor Licenses and Permits, 
p. 2003 
and other rules - Change of Domicile, p. 244, 571 
and other rule - Taxation of Indian Income, p. 2719, 
242' 1674 
Ca.putation of Withholding, p. 525, 1111 
Withholding Taxes Which Apply to Indians, p. 1995 
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42.22.101 

42.26.101 

42.31.102 
42.31.402 
42.35.211 
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and other rules · Property Reappraisal for Taxable 
Property in Montana, p. 1182, 2127 
and other rules Centrally Assessed Companies, 
p. 131, 435 
and other rules - Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules - Cigarettes, p. 1997 
Telephones, p. 2107 
and other rules - Inheritance Tax, p. 2109 

SECRETARY OF STA,TE, 'ritle 44 

I and other rule - Pees for Limited I·iability Compan:cs 
- Fees Charged for Priority B:andling of Doc\lmenLs, 
p. 1885' 2248 

I-IV Commissioning of Notary Publics, p. 1B83, 2250 
(Commissioner of Political Practices) 
44.10. 521 Mass Collections at l"und-Raildng Events ·· Ite.m:!.oZ<e.::t 

Account of Proceeds, Reporting, p. 2216 

I 

I 
I-VIII 

46.8.1203 

46.10.318 

46.10.403 
46.10.406 
46.10.410 
46.10.505 

46.10.807 
46.12.503 

46.12.507 

46.12.516 

46.12.555 

46.12. 583 
46.12.590 

46.12.602 
46.12.806 
46.12.1222 

Specified Low Income Medicare Beneficiaries, p. :.1,13, 
1542 
Statistical Sampling Audits, p. 2272, 441 
ai:.d other rules Individual Habilitation Plans, 
p. 881, 1353 
and other rules - Developmental Disabilities Aversiv•c: 
Procedures, p. 890, 1356 
and ather rule Emergency Assistance to NE.b1}' 
Families with Dependent Children, p. 1479 
APDC Assistance Standards, p. 908, 1360 
APDC Resources, p. 135, 345 
At-Risk Child Care Services, p. 2114 
and other rule - Specially Treated Income for AFDC, 
p. 918, 1517 
and other rules - AFDC JOBS Program, p. 638, 1361 
and other rules Medicaid Reimbursement for 
Inpatient and Outpatient Hospital Services, p. 607, 
1520 
and other rules - Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218 
Medicaid Coverage of Intermediate Level Therapeutic 
Youth Group Home Treatment, p. 1106, 1540 
and other rules - Medicaid Personal Care Services, 
p. 922, 1363 
and other rule - Organ Transplantation, p. 604, 1367 
and other rules • Inpatient Psychiatric Services, 
p. 646, 1369 
and other rule • Medicaid Dental Services, p. 1888 
Durable Medical Equipment - Oxygen, p. 531, 1112 
and other rules Medicaid Nursing Facility 
Reimbursement, p. 662. 1385 
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46.12.1226 and other rule - Nursing Facility Reimbursement, 
p. 8, 685 

46.12.1928 Targeted Case Management for Adults, p. 920, 1397 
46.12.B30 and other rules -Targeted Case ManagE!Dient for Adults 

with Severe and Disabling Mental Illness and Youth 
with Severe Emotional Disturbance, p. 1901, 2251 

46.12.3002 Medically Needy, p. 913, 1398 
46.12.4002 and other rules AFDC·Related Institutionalized 

Individuals, p. 905, 1399 
46 .13. 2 03 and othex- rules Low Income Enex-gy Assistance 

Program (LIEAP), p. 1618 
46.13.301 and. other rules Low Incom.e Energy and 

Weatherization Assistance Programs, p. 527, 1113 
46.25.101 and other rules General ll.e1ief Assistance and 

Genex-al Relief Medical, p. 1195, 1678 
46.25.725 Incom.e for General Relief Assistance, p. 139, 346 
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