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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written c¢omments may be submitted. The rule section
indicates that the proposed rule action i3 adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attormey gemeral's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF OPTOMETRISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.36.602 APPROVED PRO-
to continuing education ) GRAMS OR COURSES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 13, 1993, the Board ¢of Optometrists
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: {new
matter underlined, deleted matter interlined)

"8.36.602 APPROVED PROGRAMS OR CQURSES (1) The type of
educational programs approved by the board shall be those
atffiliated with national, regicnal or state optometric
associations, societies, academies, e colleges of optometry.

A4 j 1 a iatio: a
in in ! i Js! i b itio
a jon .
(a) and (2) will remain the same."
Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-308, MCA

REASON: This amendment is being proposed to allow licensees
another avenue for compiling continuing education credits.

The Board has considered the outline for the COPE program and
is satisfied that programs it will approve are consistent with
continuing education requirements of the board.

3. Interested persons may present their data, views or
arguments concerning the proposed amendment in writing to the
Board of Optometristg, Lower Level, Arcade Building, 111 North
Jackson, P.0Q. Box 200513, Helena, Montana 59620-0513, to be
received no later than 5:00 p.m., November 12, 1993.

4, If a person who is directly affected by the proposed
amendment wishesg to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Optometrists, Lower Level,
Arcade Building, 111 North Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
November 12, 1993.

%. If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
gubdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those

MAR Notice No. 8-36-20 19-10/14/93
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persons directly affected has been determined to be 25 based
on the 251 licensees in Montana.

BOARD OF QPTOMETRISTS
PAUL L. KATHREIN, 0.D.

/)
BY: /,&QAA/ rl ZgaLLZ§“

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 4, 1993,

10-10/114/93 MAR Yotice No. 8-36-20
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BEFORE THE BOARD OF SQCTAL WORK
EXAMINERS AND PROFESSIONAL COUNSELORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF RULES PERTRINING TO
SOCIAL WORK EXAMINERS AND
PROFESSIONAL COUNSELORS

In the matter of the proposed )
amendment of rules pertaining )
to definitions, licensure )
requirements for social )
workers, application procedures)
for social workers and )
licensure requirements for )
professional counselors )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. November 13, 1993, the Board of Social Work Examiners
and Professional Counselors proposes to amend rules pertaining
to definitiong, licensure requirements and application
procedures.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

" 1.401 EFINITI (1) through (1) (d) will remain
the same.
2 "Dire 11 nt " n hysjical pr nce
e ni I c r inter ive video link pres e of the
i client i or ¢li o n ive
3 " 1 " _meang 1 og¢
wor holo i b d-
ertifi ch rj lic hologi r
t ghall onl alif o] i ne 1 £
togal r ir with a lic e 1 work uperv
i T v hal
(4) "pirect observation" of service delivery meang
participation jin the service ggl;vg;z, obgervation throygh a
WO - W iryor i v r audi ft
sarvice dglivg;y, or. ogg rvation through an jnteractive video

link of the servige delivery "
Auth: Secg. 37-22-201, MCA: IMP, Sec. 37-22-102, 37-22-
201, MCA
.61.40 LICEN, E REQUIREME FOR SOCIAL WORK
(1) For the purpose of meeting the 3,000 hour
requirement of sectiomn 37-22-301(2)(b), MCA, an applicant
shall provide ver*éted—e*pefieﬂee—whteh—ﬂaywtﬂe%ﬂée

verification of the Qllgw1gg

(a) 3,000 syperviged hours spent providing psychotherapy
or clinical §Qc1a; wgrk ggrv1ge§ to individuals, famllles and
groups f whi 1 inel lica ion Q

hogocial m ho in dlrect llent cqntact;

MAR Notice No. 3-61-13 19-10/14/93



(b) 7
providingpsyehetherapy supervision, on a form approved by the
board, which shall include at least 100 documented hours of
individual or group supervision by a qualified supervisor. At
leagt 50% of the 100 hours shall be individual and face-to-
face by a licensed social worker, and at least 10 hours of
which includes direct obserxrvation of the service delivery.
Each supervisory session shall be documented with the
following information:

i d h of ervigi in increment
less. than 15 winuteg;

ij n of lican ervigor (in i e of
1 s An j re f _both:

(13i) content gummary {excluding confidential
information) .

( ) supervigion whi gn as been conducted on a regular
Qg No more than 15Q hours Qﬁ social work g;gg ience sha

anp; re without Qgg g gg at ggsg 2 hgg;g §HQ§§Y1§10H

cirg; t c nl w' ri r a V. l b

iim i ” n
relationship w1th the applicant, or being the applicant's
hild uge r gibli

£ a erviasion ement in writjng ang in a format
approved e d. e a nt st 1l ingl t
b imit :

i he appli 's and supervisor's name ignature
an t
h eem ncl financi
om ha th of rvi }od uration
an rmi vi an
i34 £ nti a
gupervigor's qualificationg."”

Auth: Sec. 37-22-201, MCA; IMP, Sec. 37-22-102, 37-22-
201, 37-22-301, MCA

"8. 403 PP A’ R URE_FOR SOCIAL WORK (1
through (2) (b) will remain the same.

(c) three reference letters as required by section 37-
22-301(2), MCA, ipcluding one from the applicant's supervisor,
which ﬂbﬂll igclyde:

(i d iy h ) igion i
increm n 1 inu

ii £ 13i rvigsor (inci e of
L d n igna Q t

(iii) .. content summary (excluding confidential
in n

iv r ndation to approve for licensure or not

(v, hodblysl f supervised hours sagisfactoril

fole) et and

19-10/14/93 MAR Notice No. 8-ol-
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vi sSupervigor must h ve under

1.
of law. Falgificatign or misrepregentatjon of apy of the
Ve congidered misre tacigns a viplation of
ofessiong hicg which m re in diggipli £ the
supervisor's licenge."

Auth: Sec. 37-22-201, MCA; IMP, Sec. 37-22:-301,
"8.61.1201 LICENSURE REQUIREMENTS (1)} through (1) (c)

will remain the same.

(i) Human growth and development includes studies that
provide a broad understanding of the nature and needs of
individuals at all developmental levels. Emphasis is placed
on psycholeogical, socioleogical, and physiological approaches.
Also included are areas such as human behavior (normal and
abnormal), perscnality theory, and learnlng theory, and

d n o] nce and ilia £ ¢ nt
rof j 1 diagn .

(ii) through (viii) will remain the same.

(2) "Advanced counseling practicum® shall jinclude:

(3) "2,000 hours"” (3,000 hourg as of July 1, 1996) is
detfined as #+688 clock hours of experience working in a
counseling setting. The 24688 hours shall have been completed
in their entirety at the time of submlssxon of the
appllcaclon

MAR Notice No. §-61-13 19-10/14/93
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n in practi i nghj £c. rin
h i t hal v
total, will be acgcepted.
{c) applicant mygt receive 3 minimum of gope hour of
-to- i n an n i for ev hours
of wor ienc
{ Jol igi i i r £ owsg ¢
fi)  mugt be a licensed mental health professional in
th i H
b rvigi I t al in writgin 1
in a format approved by the board. The agreement shall
inclu b imi :
ne's an igor's n gign L
da H
nt ineludin i i
mpen ; meth rvisi duration
and ¢ jnati vigion:
emen £ nfidentiali and rvigor's
qualificationsg,
ii4 v ! i ip wi i [e)
constitute a conflict of interest, guch as, but pot limited
to, heing in a_ cohabitatio in, i d
relat] wi i o} o a !
rent ibling;
iv o m al 1 ilin I
ration e t i d ring
these contactg:
v i he ve under nalt
law F if4 ion mj ion n' t
abov a = igrepresen ion an violation of
professional ethicg, which may regult in djseipline of the
sypervigor's licensge.
(4) . If an applicapt fails the examination, the applicant
e i 1 upon ent of the ination
Fea "

Auth: Sec. 37-1-131, 37-23-103, MCA; IMP, Sec. 37-23-
202, MCA

REASON: The proposed amendments will implement statutory
changes mandated by the 1993 legislature to change the
axperience hours required. The amendments will also clarify
the licensed professional counselor and social worker
experience and sypervision requirements to inform prospective
applicants of the standards to be met.

3. Interested persons may present their data, views or
arguments concerning the propeosed amendments in writing to the
Board of Social Work Examiners and Professional Counselors,
Lower Lavel, Arcade Building, 111 North Jackson, P.Q. Box
200513, Helena, Montana 59620-0513, to be received no later
than 5:00 p.m,, November 12, 1993,

4, If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Social Work Examiners and

19-10/14/93 MAR Notice No. 8-51-13
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Professional Counselors, Lower Level, Arcade Building, 111
North Jackson, P.0O. Box 200513, Helena, Montana $9620-0513, to
be received no later cthan 5:00 p.m., November 12, 1983.

5. If the Board receives requests for a public hearing
on the proposed amendments from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committes of the legislature, from a governmental agency or
subdivigion or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 67 based
on the 667 licensed social work examiners and professional
counselors in Montana.

BOARD OF SOCIAL: WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
RICHARD SIMONTON, CHAIRMAN

8Y: @/&(%M

ANNI¥ M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTCS, RULE REVIEWER

Certified to the Secretary of State, October 4, 19%93.

MAR Notice No. 8-61-13 19-10/14/93
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BEFORE THE MILK CONTROL BUREAU
OF THE STATE OF MONTANA

Inh the matter of proposed amend- ) NOTICE OF PUBLIC HEARING
ments of rule 8,79.101 regarding )
definitions and proposed )
adoption of new rule I concern~ )
ing transactions involving the )
purchase and resale of milk )

)

within the state DOCKET #1B8-93

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On Tuesday, November 17, 1993, at 9:00 a.m., a public
hearing will be held in the Dept. of transportation
auditorium, 2701 Prospect Avenue, Helena, Montana, to consider
amendments to ARM 8.79.101, and the adoption of new rule TI.

2. The rule proposed to be amended by the Montana
Dairymen's Association (MDA) provides as follows: (text of
present rule with matter to be stricken interlined and new
matter added, then underlined)

"8.79.101 PRANGACTIONS—INVOLVING—THE—PURCHASEAND—RESALE
OF-MIEK-WEPHIN-TH~GFATE—RUELE DEFINITIONS

(1) As used in this sub-ehapter chapter, unless the
context otherwise redquires, the following definitions shall
apply:

{a) MAcgt! _op "Milk Control Act® megns the milk control
laws gontaiped title 8 chapter

{tar(b) "Other source milk" means all milk as defined in
the aet Act, and also all reconstituted or recombined milk
which is received in a plant from any source other than a
producer licensed under the Milk Control Act.

¥ (c) "Plant receipts" means all milk received from
producers, other plants, and other sources, inventory, and all
additives used in fluid products.

19-~10/14/93 MAR Notice No. 8-79-30



e} (d). "Excess milk" means the amount of milk delivered
to a plant by a producer in excess of his specified
guota.

+£}(e) ‘Pumpagellorm-lojrim—dumpedi Skim milk dumped"®
means that amount of skim milk dumped or otherwise destroyed
after separation and without further processing or usage.

‘- (f) "Petal-plant-—shrinkage® "Shrinkage" means that
amount by which milk rece1pts exceed milk otherwise accounted
for.

. ? - .
9&!13"5_9*5&355! receipto—wilibe-allocated—Eo—and-priced—in
stase—% Plant—ess—or Sh*???a?e afga pe*?e"b 511&33? sﬁ .
elass— T8t

¥ (g) "Overage" means that amount by which milk
accounted for exceeds plant receipts.

ir(h) "Surplus" means that amount of milk produced few

that exceeds the £¥uwié class I and II needs of
the market.

(i) "Plant" means the processing plant of a
distributor.

Be-(j) “Hauler" a—cenmtract—hauler is defimed—aw means an
independent businessman who owns his own trucking egquipment
and who contracts directly with the producers for hauling
their milk from farm to plant. A "distributor or plant
hauler! is—defimed—as means a processing plant whe which
provides trucking equipment to haul preducer milk from farm to
plant.

4++y(k) ~"Jobber" means any independent businessman other
than a store, wholesale grocery purchasing organization, or
wholesale grocery broker, who has no financial connection with
any distributor other than acgquiring the distmibutorasl
distributor's packaged product and distributing and selling
the same, and whose business practices and policies are within
his exclusive province to establish, and not subject to any
influence or control from the distributor.

(1) "Import jobber" means a distributor who purchases
milk already processed and packaged for resale to wholesale
and retail customers from a source Or sources whose
headquarters are geographically located outside the boundaries
of Montana.

- (m) "Store" means any supermarket, grocery, soda
fountain, dairy store, confectionery, or similar mercantile
establishment, whether rural or urban, which sells milk over
the counter or on the premises to customers at retail.

+o+(n) '"Department" as-used—in—this—rule means the
department of commerce.

(o) "Board" mea the boa of milk con .

{p) "Bureau chjef" means the chief of the milk control
bureau of the department.

MAR Notice No. 3-79-30 19-10/14/93
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AUTH: 81-23~-104, MCA
IMP: 81-23-103 and 81-23-402, MCA

3. The amendments to ARM 8.79.,101 are necessary in
order to split into two rules to achieve easier readability.

4. The new rule as proposed by the Montana Dairymen's
Assoclation (MDA) provides as follows: (text of present rule
with matter to be stricken interlined and new matter added,
then underlined)

"I, IRANSACTIONS INVOLVING THE PURCHASE AND RESALE OF
M W THE E"
(1) opn-the-fa ice ixed by the ard wi
Q to tho du. =-distribu who pro e ocess an
sel)l at retail prices_on the farmstead only milk exclusjvely
od d ej ds
(2) s aji <) e ficient ¢ ection of ljcense
fees and agsessment eac istrjibutor who_purchases mj om
uce ha dedu r a t e_such produce an
icense fees and assessments due t de tm uch
producers under sectiong 81-23-202 and 81-23-105, MCA. The
distributer s 1l tra it such es a assessments to the
department together with a statement of jindijvidual producer

assessment payments.  Assessments under section 81-23-202,
MCA, shal) be reported and paid at least gquarterly, as

19-10/14/93 MAR Notice No. 8-79-30
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provided in_ that section. Asgsessments under section 81-23-
105 _and ARM 8.79.302 sha be separat o d. paid
monthly.

{3) Deductions of any kind (gther than assessments that
are required under 82-23-10% and 81-23-302, MCA, and license
fees rom payments due producer made ONLY UPON
WRITTEN A ORIZATION from oducers, o i case of
cogperatives, upon formal resolution of the directors at a
regular business meeting. A copy of such authorigation shall
be retained by the distributor as part of its permanent
records for its own protection.

{4) Distributors, jobbers and import jobbers delivering
to whole stops must leave at such who a stops an
invoice of the sales of fluid milk for each day's delivery
itemized as, to number of each separate form or use of milk
sold and the tota rice of eac uch form o d. n
instances where the distributor elects to utjljize a computer
to bill its customers, the distributor may elect to forego
recording the total price and unit price of each guch_form or
use of milk sold on the invoice left with the wholesale
customers. _In the computer invojce utilized, the billing
system must indicate for each delivery, the number of each
separate form or use of milk sold, the unijt ice of and the
total price of each such form or use gold.

(5) All test oved b tana nt o
livestock sha e conside by the tment of commeyce as
official test or the purpoge of adminjistyation of e Milk
Contro} Agt.

(6) When producer payments are based upon buthterfat
tests from composite samples, a portion of each composite
sample must be retained until the succeeding composite sample
is tested.

(7} ach di ibutor must maintai ord of butterfat
tests of each oducer's milk or cream coveri a
period and provide each produgexr with each butterfat test
result made for that produger as provided in subsection (10)
of this rule. Such record shall be t.on file for two (2
years and be made avajilable to any authorized agent of the
department upon regquest.

{8) On or before the tenth day of each month,the bureau
chief will post for public inspection in the main office of
the department an original notjce of the class I, II and ITI

ices to be paid ducers r grade A mi b jstributors
during the next calendar month. In addition thereto and _on
the same da he wi use a correct ¢ the posted
notjce to be mailed to each digtributor, producer-digtributor,
and producer licensed under the Act. The notices mugt contain
not only statements of the correct prices to be paid, but
statements of the applicable Chicago area average prices

MAR Notice No. 8-79-30 19-10/14/93



relied uvon, apd the mathematical computations by whigh
Montana prices were arrived at.

(9) For th urpose of determini the audit value of
producer milk delivered to a plant under sectjon 81-23-302,
MCA, all butterfat and skim milk received fro ducers shall
be considered as utilized by the plant in either class I, IT
or.. Il as indicated by plant processing and sales records.
Skim milk dumped or allocated to allowable shrinkage shall be
considered as utilized in class IIT for pricing . purposes.

(10) Distributors purchasing milk or cream from producers
shall render to producers not later than the 15th d of each
month, statements showing each of the following items:

(a) Name and address of distributor issuing statement.

{b) Date of statement.

{c} Period for which statement is rendered.

(d) Name of producer for whom the statement is intended.

{e) Producer butterfat tests for the first half of the
month or other test period.

(f) Produce terfat tests for the last ha f the
month, or other test period.

{d) The wejghted averadge butterfat test of the producer
for the mont or which the statement j ndered.

() centage of milk or ski i and fat utjilized in
each classification, or, in the alternative, pounds of milk or
skim milk and fat utilized in each classificatjon.

(i) Rate paid for milk at test for each classification
as_established by applicable rule,

(i) Total pounds of milk purchased from producer.

(k) Amount, jd as premiums, bohusesg, etc.

{1) oss amounts paid afte ition of premiums etc.

(m) Itemization ¢f advapce payments and authorized
deductions.

(n) Total deductjions.
(o) Net amount due_and paid.
(11) On or before the ejghth business day after the end
month, in d il and on forms su ied b
department, each distributor must submit to the department a
report of the information requijred by ARM 8.86.512, and a

report of;
{(a) oput-of-state sales acka a bul
(b} information of what d s, to the distributor's

knowledge, have done out of business during the preceding
month, .

{12) On or before the 15th day of each month, each

distributor must submit to the department a duplicate or other
gorrect co of its duce ayro for t receding month

indicating total producer deliverijes and payment for the
preceding, month for each producer supplying the plant.
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(13) Each djistributor whose place of business is outside
the state o ontan but _who comes under the jurisdiction of
the Milk control Act, apd of this rule by virtue of his
distributing milk within the state, either in bulk or packaged
fo must file with the departm on f 5_su jed b he
department, on or before the 15th day of each month, a report
of sales of such milk during the preceding month.

(a) Each impport jobber who purchases mjlk from sources
outside the state of Montana for resale jin Montana must file
with the department, on_forms suppljied by the department, on
Qo be e the 15t a eac nt a report of sales of
such milk during the preceding month.

(b) a odu =di ibut s i with the
department, opn forms supplied by the department, on_or before
the 15th day of each mopth, a report of his class I sales and
disposition of produgtion in excess of class ] sales during
the preceding month.

(14) The department shall cause periodic audits of the

00 nd cor of distributors to b ade tg veri the
utilization of all milk reported pursuant to ARM 8.86.512
thereby establighing wayment or nonpayment of producer prices
fixed by rules of the bgard.

(a) Oyerpayments made by distributors not offset against
underpayments or otherwise gollected the distributors
within ninety (90) days_after final settlement of the audit of
the .0 ur i whi t ove; e was determined will
not be credjted fo th i ibut in subseduent audits.

(b) Upon completion of each audit, the distrjbutor wjill
be furpnished with an audit summary and commentary with respect
to audit results apd with ipndicated producer adjustments, if
any. for each month_audjted. _All upderpavment settlements

ust_be i roduce on before t next requla a
date roof of such set me a ts st be filed with

he artmen the distributo orthwith.

{c) At any time a distributor is unwilling op upable to
reconcile the audit results with rules of the board and/or

epartment it may reguest a review of t audit by the bureau
chief. The time limitation for final settlement payment to
producers will be staved until ten (10) days after such review
is completed and the distributox has recejved potice of the
bureau ghief's degision.

{d) Withipn ten (10) davs after distributor recejves
notice of the bureau chief's decision it may file written
application for appearance before the department at its
offices in Helena, Montana to review theg decjsion of the
bureau chjef. The time limjtation on final settlement payment
to pr gers will be further staved until review by the

department is completed. After such a review, the department

will make official findings and conclusions and order, to be
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effective upen the issuance thereof.

(15) All milk and jts component guantities of skim milk
a butterfat sold b ucer or a ey mark
organization which is required to be reported pursuant to ARM
8.86.512 will be clasgjified by the department pursuant to
section 81-23-101, MCA, for the purpose of establishing
compliance with minimum producer prices fixed by applicable
rule of the board, to-wit:

(a) Clas i sha inclu i ddition to_ that
specified in sectjon 81=-23-10}, MCA, shrinkage in excess of 2
ercent current producer receipts and plant overages.

{b) Cclass i wi be classified as specified

{¢) Glags IIT milk shall include, in addition to that
specified in section 81=-23-101, MCA, skim wmilk dumped, plant
loss o i e ercent e of current oduce

eceipts_and bulk inven jes of flui i oducts.

{(16) When ool handle defin i RM 8.86.511(e
purchases milk outside the pgol area, as defined in ARM
8.86.511(a which § eater than eeds it ntana
market, all suc urchased milk at js greater than that pool
handler's Montan et requireme Wi e deducted om
its total purchases outside t © area,

(17) ol hapdlers with su us_poo i shall make that
milk availab [ ool handle ired by the other

ool handlers to i their class ds .
Such surplus pool milk shall be made avajlable to the other

ol ndlers at the act cost, including transportation and
ot a i cost to th dle avi u urplus
pool milk; the pool handler having such surplius milk.may not
charge the other pool handlers a premium, profit, or other
amQu in additj to the actual cost to £ o

(18) A distributor may reject milk provided by a producer
because of inferjor cualitv or noncompliance with the lawful
rules of duly constjituted health or sanitatiop agepcies. In
a cases the jection of the milk t_be orted by a
statement to the producer setting forth the reason(s) for
which the milk was rejected. A distributor shall mail a _copy
of e st n department.

(13) Except for persistent repetition of the cases set
forth in subsection (17) of this rule, no producer's contract
or purchasing agreement, whether express or jmplied, may be
terminated by a distributor except for cause after notice and

ear] t department i cc with the ules and
rocedures escribed by the Mont inistrative Procedure
Act.

(20) No producer may terminate his contract or selling
agreement with any distributor except by giving at least
thirty (30) days' WRITTEN notjce to the distributor and to the
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department of his intention to terminate. However, nothing in
this rule prevents a distributor and a producer from providing
by WRITTEN contract or,_agreement for a shorter or longer
period of notice,  The producer must be pajd in full by the
15th day of the month following the month of such termination.
(21) If any provisiop of this chapter, or the application
of this chapter to any person or circumstance shall be held
invalid, the remainder of this chapter, or the applicatiopn of
such provision to persons or circumstances other than those as
to which it jis held jinvalid, shall not be affected thereby."

AUTH: 81-23-104, MCA
IMP:  81-23-103 AND 81-23-402, MCA

5. The new rule is created because the old rule (ARM
8.79.101) wasg split into two rules so it was easier to read.
Amendments were also made to the old language as it exists in
the new rule to eliminate obsoclete and unnecessary language,
language duplicated in other rules and to rewrite the rule in
accordance with accepted attorney general's drafting style.

6. Persons known to have a possible interest in this
proposal are producers and distributors.

7. Interested persons may participate and present data,
views, either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Milk
Control Bureau, 1520 East Sixth Avenue-Room 50, PO Box 200512,
Helena, MT 59620-0512, no later than November 15, 1993.

8. A hearing officer will be appointed by the attorney
general's office to preside over and conduct the hearing.

DEPARTMENT OF COMMERCE

e OIS 1

Andy J. Poolg)fﬁeputy Director
Department of Commerce

e (ot B

Annie M. Bartos, Rule Reviewer
Commerce Chief Legal Counsel

Certified to the Secretary of State October 4, 1993.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of proposed } NOTICE QOF PUBLIC HEARING
amendments to several rules: )
rule 8.86,301 as it relates to )
transportation of milk from )
farm-to-plant and as it relates)
to minjimum prieing; rule )

8.86,505 as it relates to )
readjustment to quotas; and )
rule 8.86.514 as it relates to )
settlement fund payments } DOCKET #19-93

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81~-23-101, MCA, AND FOLLOWING), AND ALIL INTERESTED
PERSONS:

1. on November 17, 1993, at 10:00 a.m., or as soon
thereafter as possible, a public hearing will be held in Dept.
of transportation auditorium, 2701 Prospect Avenue, Helena,
Montana, to consider amendments of ARM 8.86.301, section (10)
and (14)(c), ARM 8.86.505, sections (1) (b) and (e) and ARM
8.86.514, section (1) (g)

2. The hearing will be held in response to a petition
by the Montana Dajirymen's Association (MDA) and on the milk
control board's own mation.

3. The rules proposed to be amended by MDA provide as
follows: (text of present rule with matter to be stricken
interlined and new matter added, then underlined)

"8.86.3 PRICING RULES
(1)=(9) remains the same.
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avaitable—at-that—timer

33> (10) Products not specified. Any unassigned
quantity or new product hereafter marketed, but not
specifically priced under the appropriate price announcement,
will be assigned a price which will be the logical multiple or
fraction of the nearest guantity or product to which a
specific price has been fixed by the appropriate price
announcement, until a specific price or formula for price is
ordered by this board as a result of the regular hearing
procedure and based upon actual cost experience of the
industry. THE BOARD OF MILK CONTROL MUST BE GIVEN THIRTY (30)
DAYS WRITTEN NOTICE PRIOR TO THE INTRODUCTION OF A NEW PRODUCT
IN THE STATE OF MONTANA.

+32)(11) Jobber and/or independent contractor prices.
Minimum prices that must be charged to jobbers and/or
independent contractors by distributors for packaged milk
products are set forth in the appropriate price announcement.

+13¥(12) Supervening federal or state law. No price
established by any formula set forth in this rule shall be
charged if the same be contrary to any supervening federal or
state law, rule or regulation. Should any minimum prices
published by this board under this rule exceed the limitations
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imposed by such laws, rules or regulations, such prices shall
be reduced to the extent of such excess, even though such
reduction may impair a uniform or complete application of the
price fixing formula, or any of the same, set out in this
rule. The prices, as so modified, shall be respected and
enforced as the minimum prices established under this rule.

‘343 (13) Monthly price announcements.

(a) Monthly price announcements will be issued pursuant
to paragraph 6 of this rule. Producer, jobber, institutional,
wholesale, retail and on-the-farm wholesale and retail prices
will be uniform and identical throughout the state of Montana.

{(b) In the event that recalculation of the formula
indices does not indicate a change in prices, that
circumstance also will be announced."

AUTH: 81=-23-302, MCA
IMe: 81-23-302, MCA

"8.86.505 READJUSTMENT AND MISCELLANEQUS QUOTA RULES

(1)=(a)(iii) remains the same.

(iv) reduce each eligible producer's guota for whom a
figure was computed under section (iii) hereof by the number
so computed effective on March 1 next following. However,
quota will be reduced only if there was less than 2% 20%
gquota milk in class III for the preceding month of May. 1In
addition, if guota milk is to be reduced pursuant to this
rule, each producer whose quota milk is to be reduced shall
have until, but not including, March 1 to sell or otherwise
transfer the underproduced quota before such reduction is
effective.

—No—gqrota—witli—pe-readiusted—befere-Januvary k893

+er{h) No additional quota will be issued until there is
less than twelwe—pereent—{32%) twenty percent (20%) in class
III. If the quota to be assigned is less than five-tenths of
one percent (0.5%) of the quota held by all eligible
producers, the entire guota pounds to be assigned shall be
carried over until the following year and combined with any
other quota for assignment at that time.

{é¥(c) On or before the first day of April each year
where applicable, the administrator shall calculate each
eligible preoducer's additional quota to be assigned in
acceordance with the following computations:

(1)=(vi) remaing the same.

te}(d} If the established quota contains more surplus
than can be effectively handled, any affected party may
petition the milk control board for a hearing.

+#+(e) Each eligible producer will have six (6) months
ter this plan's effective date to reduce his production to
5 assigned gquota. Following the initial six (6) months, any

&k
N
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freight costs and loss on the movement and sale of surplus
milk over quota will be charged back to theose eligible
producers who produced above their quota. The proceeds for
the sale of surplus milk above guota, less transportation,
will be paid to the eligible producers who ship in excess of
their quota."

AUTH: 81-23-302, MCA
IMP:  81-23-302, MCA

8.86,514 PROCEDURES FOR POOLING OF RETURNS FROM POOL
MILK

(1) (a)—(b) remains the same.

{(c) on or before the 13th day of the meonth, notify each
pool handler of the amount if any by which his utilization
value for the preceding month exceeds the amount due pool
dairymen with respect to the pool handler's pool milk, based
on the appropriate quota and excess prices. The amount of
such difference must then be paid by such pool handler to the
administrator on or before the 1Sth day of the month, or the
tirst business day thereafter, for deposit into the pool
settlement reserve. Any amount due that is not paid received
by the administrator by the 25th of the month will have a late
charge or an interest charge of 1.5% automatically attached
each month the payment is not made. For purposes of
calculating the interest, the 1.5% charge will be added to the
unpaid balance each month.

. (d) remains the same."

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

4. The amendment of ARM 8.86.301(10) is necessary
because the paragraph is obsolete. Nearly all hauling of milk
in Montana is now done under contracts directly between the
producer and the hauler, whereas the trucks used to be
provided by the distributor. Negotiated contracts are a much
more efficient method of setting hauling rules.

5. The amendment of ARM 8.86.505(1){(iv) is to allow for
an adequate supply of milk in Montana. Experience from
operating the Montana milk pocl and gquota plan has shown that
the 12% excess milk provisions in the current rule is not high
enough.

6. The amendment of ARM 8.86.505(1) (b) is because it is
now obsolete.
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7. The amendment of ARM 8.86.514 is to ensure the milk
control bureau receives the mcnies due the pool settlement
fund in a timely fashion. In the current rule, the word "paid"
was unclear whether it had to be received or just placed in
the United States mail by the 25th of each month.

8, The rule proposed to be amended by the board of milk
control provides as follows: (text of present rule with
matter to be stricken interlined and new matter added, then
underlined)

“8,86.301 PRICING RULES

(1)-{14) (b) remains the same.

(c) Prices announced pursuant to subsection 6 of this
rule are stated in United States of Amerijca (USA) gurrency.
When currency other than USa currency. is used to purchase
milk, compliance with minimum pricing rules will be determined
by _converting the foreiqn currency to USA currency at the
axchange rate posted at the nearest bank holding a USA
National bank or a Montana gtate bank charter.”

AUTH: 31-23-302, MCA
IMP: 81-23-302, MCA

Note: If the petition changes proposed by MDA are
adopted by the board, the numbering of this amendment will be
(13) ().

9. The amendment of ARM 8.86.301(1) (c) is to clarify
what currency minimum prices are based on. Currently milk is
being sold on the Canadian border at the correct dollar and
cent value, however, Canadianh money is being accepted for
payment at its face value, causing the milk to be sold for
under the required minimum pricing. This amendment is being
proposed to prevent that situation from happening.

10. Persons known ko have a possible interest in these
proposals are producers, distributoers, retailers and
COnsumers.

11. Specific factors which the board will take into
consideration in these proceedings will include, but not be
timited to the following:

a. Current and prospective supplies of milk in relation
to current and prospective demands for such milk for all
purposes.

b. Current procedures for hauling milk from the farm-
to-plant.
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12. Interested persons may participate and present data,
views, either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Milk
Contrel Bureau, 1%20 East Sixth Avenue-Room 50, PO Box 200512,
Helena, MT $9620-0512, no later than November 15, 1993,

13. A hearing officer will be appointed by the attorney
general's office to preside over and conduct the hearing.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chairman

v CAS P

Andy J. Poole,{Deputy Director
Department of Commerce

By: L,&['%i/u M :’) Hj(,i;l

Annie M. Bartos, Rule Reviewer
Commerce Chief Legal Counsel

Certified to the Secretary of State October 4, 1993.
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BEFORFE, THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of Certification ) PROPOSED NEW RULE I
} EARLY CHILDHOQD
To: All Interested Persons
1. On December 9, 1993 at 3:00 p.m., O©Or as soon

thereafter as it may be heard, a public hearing will be held
at the Board of Public Education offices 2500 Broadway,
Helena, in the matter of the proposed new rule Early
Childhoed.

2. The rule as proposed provides as follows:

I _EARLY CHILDHOOD, (1) The early childhood program is
offered _as _an "add-on® the element roqram. t ma

offered as a minor to elementary educatijon or as an _approved
program for the addition of early childhood to a program. .

(2) For the prospective teacher of children, aues
elght and under, the program shall:

rovide oUrsewor nd/or experiences
prepare the student t eet the needs o amil educators
and the general public through the ability to:
(1) explain to parents and other concerned individuals

the fundamentals of child growth, development, and learning;
articulate the rationale for developmentally appropriate
education programs for vounag children and the need for
community support for such proqrams;

(ii) identify services that provide information and
support for famjilies and children and the role of related
disciplines in supporting young c¢hildren and their famjlies;

(iii) explain roles of parents as primary caregjivers and
informal teachers of young children, understand the
importance of pa s’ expectations for theirpr childre d
acknowledge the collabgorative role of parents and teachers in
early childhood proqrams;

(iv) communicate how children affect and are affected
by parents, siblipgs, extended family and community;

(V) work cooperatjvely and supportively with families
especially those _that _have special educational needs,
including those in which English is not the dominapt lanauage;

(vi) inclug famiijes in agsessin child’s
development, report assessment results in _a_clear and
supportive manner to family members and other appropriate
professionals, and identify strenaths and needs when setting
goals.

(b)) provide knowledge and/or experiences necessary for
the student to assist all children including  those with
disabilities, and their parents, through the ability to:

Ly-10/14/93 MAR Notice No. 10-3-164



-3324~-

(i) participate in and_ assist other professionalsg in
family centered asgsessments and in developing and
implementing individualized service and educational plans
for voung children;

{ii) adapt curriculum content to meet the needs of all
young children, including those who may have a disability,
be_at risk for developmental delay or may he gifted.

(1ii) articulate the rationale for early interveption
services;

identi vailable special educational communit
services for the young child, including prevention, early
intervention, integration into mainstream environment, and
referral to specialized progqram.
(c) provide the basis for assjigting with health anpd
safety relat reas including:
basic health, nutritj and sa nana
procedures for infants, toddlers, and voung childryen as well
as basic health and safety management bprocedures regarding
childhoogd illness and communicable djisease;
(ii) appropriate health appraisal and referral
procedures to appropriate community health and  social
services when necesgary:

(iii) identification of hazards, assessment of risks
and appropriate corrective steps_in early childhood settings:
(iv) assistance to voung children _in developipg

decisjon~ making and interperscnal skills to promote good
health and personal safety.
(d) provide field experiences _and professional
internships in which:
. L

actice are in rated through
work in conjunction with coursework and _professjonal

con tation at least part of the experience must with
children under five):
(ii) the student assumes the full range of teaching

duties_jin exemplary early childhood settings.
rovide the ability to respond professjonal ros

(-]
(i) the interpretation of histoxrical, philosophigal,

a soci foundations of ea chi ood e tio and
their affect on current practices and future trepds;:

(ii) current issues which affect children, families,
and ograms _for vyoun children and the rl childhoo
profession;

(iii} . value issues and the need for incorporating codes
of ethics in professional practices;

(iv) working cooperatively with professionals
(including) velunteers to maintain _a safe and
developmentally appropriate environment;

EA'aN career lon rowth and development:

(vi) signs of emotional distress, _child abuse  and
neqlect and reporting tg appropriate authorities.

(£) _ provide the ability to analyze and evaluate
developmental theories and implications to:
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(i} inteqrate various developmental domains, learning
styles and learning modalities;

(ii) include theories of development, learning anpd
assessment in planning appropriate programs, environments
and interactions;

(iii) develop and implement an integrated curriculum
using play, themes and projects focusing on the children’s
developmental needs and interests;

(iv) lntegrate mu;t;cultu;a;(antl =biag themes,
literature, and experiences in all curriculum areas;

(V) observe _and record young children’s behavior and
conduct accurate and meaningful assessments;

(vi) apply knowledge of utility and limitations of aill
forms of assessment administered to young chjildren;

(vii) create and manage a _learnipg environment that

asizes direct experience active manipulatigo o
concrete materials, child  choice and decision - making,
exploration of the environment and interaction with others;

(viii) use developmentally appropriate methods _ that
include play. open ended questions, group decisions, problem
solving, cooperative learning and inquiry experjences to
help voung c¢hildren in solving problems, making decigions,

and becoming independent learners and developing
intellectual curiosity;
(ix) use group and individual guidance and problem

solving technigues to nurture progocial interaction amopng
children, to encourage jinterpersonal problem solving apnd to
develop self control and positive self esteem,

AUTH: Sec. 20~4-102 IMP: Sec. 20-4-103
3. Currently, there is no endorsement for early childhood
education. The board has proposed this rule in order to
recognize individuals with this specific academic
preparation.
4. Interested parties may submit their data, views or

arguments either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
John Kinna, Chairman, Board of Public Education, 2500
Broadway, Helena, MT 59620, no later than December 19, 1993.

5. John Kinna of the Board of Public Education, 2500
Broadway, Helena, MT 59620, has been designated to preside
over and conduct the hearing.

{ ,(, //szu GE(&Z&««»‘

WAYNE BUZHANAN, ¥xecutive Secretary
Board of Public Education

Certified to the Secretary of State on 10/4/93,.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the
amendment. of Accreditation
and Special Education

ARM 10.60.101 BOARD OF
PUBLIC EDUCATION POLICY
STATEMENT, 10.60.102 DUE
PROCESS IN SERVICES,
10.60.103 IDENTIFICATION
OF CHILDREN WITH DISABIL-
ITIES, 10.55.802
OPPORTUNITY AND EDUCATIONAL
EQUITY, 10.55.805 SPECIAL
EDUCATION, 10.55.2002
STUDENT RECORDS, 10.55.2003
SPECTAL EDUCATION RECORDS

NO PUBLIC HEARING

CONTEMPLATED
To: All Interested Persons
1. Oon December 9, 1993, the Board of Public Education
proposes to amend ARM 10.60.101 Board of Public Education
Policy Statement, 10.60.102 Due Process in Services,

10.60.103 ITdentification of <Children with Disabilities,
10.55.802 Opportunity and Educational Egquity, 10.55,805
Special Education, 10.55.2002 Student Records, and 10.55.2003
Special Education Records.

2. The rules as proposed to be amended provides as
follows:

0.60.101 BOARD OF PUBLIC EDUCATION POLICY S MEN

(1) It shall be the policy of the Board of Public
Education to foster the development and continuation of
appropriate special education services for all identified
handieapped children with disabilitjes with the opportunity
to become confident, dignified and self-sufficient members of
society to the greatest extent possible.

AUTH: Sec. 20~2-121 IMP: Sec. 20-7-402

10.60.102 DUE PROCESS IN SERVICES (1) Special
education services shall include the provision of due process
to ansure the rights of handicapped children with
disabilities. The goal of due process is to prevent harm to
¢hildren, parents and society. Due process shall include
protection regarding the following:

(a) identification of hendieap-disability:

(b) through (d) will remain the same.

AUTH: Sec. 20-2-~121 IMP: Sec. 20-7-402
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.60.103 ENTIFICATIO OF FPHE--HANBI€APPER--CHILDREN
WITH DISABILITIES (1) In order that a free, appropriate,

public education be provided to all children, all persons who
can assist in identifying tHe handiecapped-—djisability and
determine services to meet the needs of a child shall
participate in the placement process.

(2) Child study teams shall be wused to identify
handieapped-~children with disapiljties, and instructional
teams shall be used to plan individual education programs.
Parents shall be involved in the child study team process and
shall be included in the development of the individualjzed
aducation plan.

(3) To assure correct identification of handiecaps
disabilities and proper educational placement, children shall
have the opportunity for a comprehensive edugational
evaluation. -——-Tiri-g- - ~avalaarien --shatd-—-Hohude -~edueat ionat s
paychologient ;- medical - and--oter « relevant--test ing ~-whrich-— i3
saiiored-to-assess-gpecifie-aregs-of educetional need -for-aki
referred-chitdrenc—~Tests-are--to--be-—selacred-and -adnintstared
20— -as-Pest---Lo-—ensure--the--reaults-—reflect -accurateiy-—the
ehiidLin=-erne-wdueationai- seatus - —Ffany-questiom-exiasts-that
an--avabetior —4s--inaccurater ~-the ~ohri-dd-— 8~ entrieled - £o--an
sutside-indepandent-avatuation-

AUTH: Sec, 20-2-121 IMP: Sec. 20-7-204
10.55.802 OPPORTUNITY AND ERUCATION EQUITY (1) The

school district shall not discriminate against any student on
the basis of sex, race, marital status, hational origin, or
handicapped--conditionphysical or mental disabiljty in any

area of accreditation. This includes programs, facilitjes,
textbooks, curriculum, counseling, library services, and
extracurricular activities. It is the purpose of the

accreditation standards to guarantee equality of educational
opportunity to each person regardless of sex, race, martial
status, national origin, or handiecapping-eenditienphysical or
mental disability.

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121

10.55.8085 SPECIAL EDUCATION (1) through (3) will
remain the same.

(4) Each school shall be responsible for the follewing:

(a) handieapped--students with djsabilitjes shall be
given opportunities to become confident, dignified, and
self-sufficient members of society.

(b) to the maximum extent possible, and when
appropriate, handicapmed--students with disabilities are
educated with menkandieapped-students without disabilities in
the district in which they live:

(4) (¢) through (d) will remain the same.

(5) Each school district with middle, junior high, 7th
and 8th grade budgeted at high school rates or high school(s)
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shall require the development and use of processes to waive
specific learner goals based on individual student needs,
performance levels, age maturity, and assessment of ability.
Goals which are viewed as the result of this process must be
identified on a student’s tramsewipeindividualized education
program.

(6) will remain the same.

AUTH: Sec. 20~2-114 IMP: Sec. 20-2-121

0.55.200 STUDENT RECORDS (1) will remain the same.

(2) Student records shall be kept in a fire resistant
file or vault in the school building or, for rural schools,
in the county superintendent’s office. The board of trustees
shall establish policies and procedures for the use and
transfer of student records, which are in compliance with
state and federal laws governing individual privacy. All
educational records collected and maintained by a  school
s 1 be kept in a confidential manper accordi to the
Family Educatjional Rights and Privacy Act (FERPA).

(3) will remain the same.

AUTH: Sec. 20-2-114 IMP: Sec. 20~2-121

10.55.2003 SPECIAL EDUCATION RECORDS (1) through (2)
will remain the same.

(3) The board of trustees shall establish written

procedures for the destruction of confidential records.
Records are to be kept for a wminimum of five years after
termination of special education services-e¥-after--age-iG-or
tegal-age.

AUTH: Sec. 20-4-114 IMP: Sec. 20-2-121

3. The board proposes to amend these rules to be consistent
with changes in federal 1law and regqulations (Individual
Disabilities Education Act) and Montana statute.

4. Interested parties may submit their data, views or
arguments in writing to John Kinna, Chairman, Board of Public
Education, 2500 Broadway Helenma, MT 59620, no later than
December 6, 1993.

5. If a person who is directly affected by the proposed
amendment wishes to express their data, views or arguments
orally or in writing at a public hearing, they must make
written request for a public hearing and submit this request
along with any written comments they have to John Kinna,
Chairman, Board of Public Education, 2500 Broadway, Helena,
MT 59620, no later than December &, 1993.

i
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6. If the board receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the
proposed amendment; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 members who
will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of the those directly
affected has been determined to be 51 as there are 514 school

districts in Montana.
, —_— éd
'L/GL¢¢LA/ ; /{fiﬁi{i Attt At

WAYNE BdCHANAN, EXECUTIVE SECRETARY
Board of Public Education

Certified to the Secretary of State 10/4/93.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.44.102, 114, 118, 202, ) FOR PROPOSED AMENDMENT

303, and 304 dealing with hazardous) OF RULES
waste management. )

(Hazardous Waste)

To: All Interested Persons

1. On November 16, 1993, at 9:00 a.m., the department
will hold a public hearing in Room €209 of the Cogswell Build-
ing, 1400 Broadway, Helena, Montana, to consider the amendment
of the above-captiocned rules.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16.44.102 INCORPORATIONS BY REFERENCE (1)~(4) Remain
the same.

(5) As of Deeenber—28--1902 [the effective date of these
amendments), all of the incorporations by reference of federal
agency rules listed below within the specific state agency
rules listed below shall refer to federal agency rules as they
have been codified in the July 1, 19932 edition of Title 40 of
the Code of Federal Requlations (CFR). References in the state
rules to federal rules contained in Titles 49 and 33 are updat-
ed to the extent that they have been updated by the federal
rules which also incorporate these rules by reference. For the
proper edition of these rules in Titles 49, and 33, see the
reference in Title 40 of the CFR (19912 edition), provided in
parenthesis. A short description of the amendments to incorpo-
rated federal rules which have ogcurred since the last incorpo-
ration by reference is contained in the column to the right.
This rule supersedes any specific references to editions of the
CFR contained in other rules in this chapter.

Notation of Most
Recent Changes to
State Rule Federal Rule Incorporated Federal Rules

16.44. ... 40 CFR .
(a)-(b) Remain the same.
(c) 110 Parts 264 and 266 Boiter—and—indus—

|
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(d) 116
(e} 120
(£)=(q9)
(h) 126
(i) Rule—T
129
(3) =202
(k) 306
(1) = (m)
(n) 331
(o) ~(y)
(z) 425
(aa)-(ab)

19-10/14/93

264.98, 264.99, 264.100,
264.112, 264.113,
264.117(a), 264.118,
264,147

270.14 - 270.23 26

Remain the same.

Parts 264 and 266

Part 268, (exXcept sections
268.5, 268.6, 268.42(b),

and 264.44) as well as
Appendices I through IX

Parts 264 and 266, Appendix
to Part 262

Fart 264, Subpart 0O; Part
265, Subpart O; Part 266,
Subparts C-G; 265.71,
265.72

49 CFR . . .

Remain the same.

40 CFR . . .
261.31

Remain the same.

262.58

49 _CTFR [/ 33 CFR

Remain the same.

MAR Notice No,
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(ac) 809 Part 265, Subparts B - Q, BIFf—=nles+ Ground-

excluding Subpart H and water moniteoring;
265.75 iners d_leak
detection systems,

(ad) 702 Part 264, Subparts B - BB, BrF-rutes- Liners
excluding Subpart H and and leak detection
264.75; Part 264, Appen- systems.
dices I, IV, Vv, VI, and IX

(ae)-(ak) Remain the same.

(al) 1111 Part 266, Appendices I BIF eedes techpi-
through XII cal amendments.

NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

(6) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

16.44.114 EFFECT OF A PERMIT (1)(a) Compliance with a
valid permit during its term constitutes compliance, for pur-
poses of enforcement, with the Act and with this chapter, ex-
cept for those requlremnnts adopted—as—a—part—of-this—chapter
Ehat—restriet—Ehe—piaecment—ef —hagardous—wastes—in--er—on—the

(i) _become effective directly by statute;

(ii) _are adopted under ARM 16.44.129, rest;;cting the

aceme of hazardous wastes in or on the la

(;;;) are adopted under ARM 16.44.702 reuardlna leak de-
tection systems_ _for new and replacement surface impoundment,
waste pile and landfill units, and lateral expansions of sur-
face impoundment, waste pile and landfi units, The leak
detection_system requirements include double liners, construc-
tion guality assurance (CQA) programs, monitoring, action leak-
age rates, and response action plans, and will be implemented
throu the procedures ARM 16.44.118.

(b} Hewewer——a A permit may be modified, revoked and
reissued, or terminated during its term for cause as set forth
in ARM 16.44.116 and 16.44.117, or the permit may be medified
upon the request of the permittee as set forth in ARM 16.44.116
and 16.44.118.

(2)-(3) Remain the same.

AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

16,44.118  MIN CATIONS OF P TS: T o) Y AU-
THORIZATIONS FOR MODIFICATIONS; AND AUTHORIZATIONS FOR MANAGE-

MENT OF NEWLY IDENTIFIED WASTES (1) Remains the same.
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TABLE I
LISTING OF MINOR MODIFICATIONS
A. General Permit Provisions
1. Administrative and informational changes.

2.
3.

Correction of typographical errors.

Equipment replacement or upgrading with functionally
equivalent components (e.g., pipes, valves, pumps,
conveyors, controls).

Changes to increase the frequency of monitoring,
reporting, sampling, or maintenance activities by the
permittee.

Changes in interim compliance dates.

Changes in expiration date of permit to allow earlier
permit termination.

Changes in ownership or operational control of a
facility, provided the procedures of ARM 16.44.115(2)
are followed.

B. General Facility Standards

1.

7.

Note:

Changes to waste sampling or analysis methods:

a., To conform with department guidance or regula-
tions;

b. To incorporate changes associated with Fo039
(multisource leachate) sampling or analysis
methods.

Changes to analytical quality assurance/control plan

to conform with department guidance or regulations.

Changes in procedures for maintaining the operating

record.

Increases in the frequency of inspection schedules.

Changes in the training plan which do not decrease

the amount or affect the type of training.

Contingency plan:

a. Replacement with functionally equivalent equip-
ment, upgrade, or relocate emergency equipment
listed;

b. Changes in name, address, or phone number of
coordinators or other persons or agencies iden-
tified in the plan.

Changes in the construction guality assurance (CQA)

plan that the CQA officer certifies in the operating

record will provide equjvalent or better c¢ertainty
that the unit components meet the design specifica-
tions.

When a permit modification (such as introduction of

a new unit) reguires a change in facility plans or other

general facility standards, that change shall be reviewed

under the same procedures as the permit modification.
©.~-G. Remain the same.

1.

1E=10/14/09

¥- Surface Impoundments

Treatment, storage, or disposal of different wastes

in surface impoundments:

a. That are wastes restricted from land disposal
that meet the applicable treatment standards or
that are treated to satisfy the standard of "use
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of practically available technology that yields
the greatest environmental benefit" contained in
40 CFR 268.8(a)(2)(ii), and provided that the
unit meets the ninipum technological require-
ments stated in 40 CFR 268.5(h)(2). This modifi-
cation 1is neot applicable to dioxin-containing
wastes (F020, 021, 022, 023, 026, 027, and 028);
b. That are residues from wastewater treatment or
incineration, provided that disposal occurs in a
unit that meets the minimum technological re-
guirements stated in 40 CFR 268.5(h)(2), and
provided further that the surface impoundment
has previously received wastes of the same type
(for example, incinerator scrubber water). This
modification is not applicable to dioxin-
containing wastes (F020, 021, 022, 023, 026,

027, and 028).
2. Modifjcations_ of unconstructed units to comply with

A0 CFR 4. c 4,222, 264.223, and 264,226(4
(incorporated by reference in ARM 16.44.702).

Note: See section (3) of this rule for modification proce-
dures to be used for the management of newly listed or
identified wastes.

I. Remains the sane.
J. Landfills and Unenclosed Waste Piles
1. Landfill different wastes:
a. That are wastes restricted from land disposal

that meet the applicable treatment standards or
that are treated to satisfy the standard of "use
of practically available technology that yields
the greatest environmental benefit" contained in
40 CFR 26B8.8(a) (2)(ii), and provided that the
landfill unit meets the minimum technological
requirements stated in 40 CFR 268.5(h)(2). This
modification is not applicable to dioexin-con-
taining wastes (F020, 021, 022, 023, 026, 027,
and 028);

b. That are residues from wastewater treatment or
incineration, provided that disposal occurs in a
landfill unit that meets the minimum technologiw«
c¢al requirements stated in 40 CFR 268.5(h) (2),
and provided further that the landfill has pre-
viously received wastes of the same type (for
example, incinerator ash). This modification is
not applicable to dioxin-containing wastes (F020,
021, 022, 023, 026, 027, and 028).

2. Modifjcations of unconstructed units to comply with

40 FR 64. < 264,25 264.253 264.254(c
64.301(c 4.3 64.303(c and 264.304 (incor-—
orate eference in 6.44.702).

Note: See section (3) of this rule for modification proce-
dures to be used for the management of newly listed or
identified wastes.

K.-L. Remain the same.
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(2)-(3) Remain the same.
AUTH: 75-10-40%, MCA; IMP: 75-10-405, 75-10-406, MCA

6.44.202 ITIONS In this chapter, the following
terms shall have the meanings or interpretations shown below:

(1)-(94) Remain the same.

(95) _"ouwalified groundwater scientist" means a scientist
or engjneer who has received a_bagcalaureate or post-graduate
deqree in the natural scjences or engineering, and has suffi-
cient ¢training and experience in groundwater hydrology and
related fields as may be demonstrated by state registration,
professional certifications, or completion of accredited uni~
versity courses that enable that individual to make sound pro-
fessional -udgements reqarding groundwater monitoring and con-
taminant fate and transport.

(95)-(99) Remain the same but are renumbered (96)-(100).

01 "R acem unit" means a landfil surface im-~
poundment,, or waste pjile unit from which all or substantially
all o he waste_ i emove hat is subseguentl used to
treat, store ispo azardous_ waste. This term does
not apply to a unit from which waste is removed during closure,
if the subsequent reuse solely ipvolves the disposal of waste
from_ that unit and otheyr c¢losing units or corrective action
areas at _the facility, in accordance with an approved closure
plan or department approved or EPA approved corrective action.

(100)-{107) Remain the same but are renumbered (102)-
(109).

+3083(110) "Sump" means any pit or reservoir that meets
the definition of tank and those troughs/trenches connected to
it that serves to collect hazardous waste for transport to
hazardous waste storage, treatment, or disposal facilities;
except that as used in the landfill, surface impoundment, and
waste pile rules, "sump" means any lined pit or reservoir that
serves to_collect liquids drajned from a__leachate c¢ollection
and v syst or e detectio stem fo subsequent
remogval from the system.

(109)~-(135) Remain the same but are renumbered (111)-
(137).

AUTH: 75-10-405, MCA; IMP: 75-10~405, 75-10-406, MCA

16.44.303 DEFINITION QF HAZARDOUS WASTE (1)—-(2) Remain
the same.

(3)(a) Remains the same.

(b} The following wastes are not hazardous even though
they are generated from the treatment, storage, or disposal of
3 hazardous waste, unless they exhibit one or more of the char-
acteristics of hazardous waste: ’

(1) waste pickle liquor sludge generated by lime stabili-
zation of spent pickle liquor from the iron and steel industry
{(SIC Codes 331 and 332); and

{ii) wastes from burning any of the materials exempted
from regulation under ARM 16.44.306(1) (c) (V)—(viii)~=; and

1ii) nonwastewater residues, such as sla resulting from
high temperature metals recovery (HTMR) processing of X06j
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waste, ip unpits identified as rotary kilpns, flame reactors,
electric furnacge lasma arc furnaces, sla eactors otar
hearth urnace/electric urnace combinations or industria
furnages (ags defined in ARM 16.44.202), that are disposed in
approved solid wast ispos cilities ovided that these
residugs meet the generic exclusiop levels identjfied in (A)
below for all constituents, and exhibit no characteristics of
hazardous waste.
(A) The _generic exclusion levels are;

Maximum for any
single composite

Constitusnt sapple (mg/1l)

Antimon 0.063

Arsenig 0.958

Barium 6.3

Be ium 0.0063

Cadmium 0.032

Chromium (tota .33

Lead Q.0985

Mercury 0.009

Nickel Q.63

Selenjum Q.16

Silver Q.30

h jum 0.013
Vanadjum .26
Testing requirements for generic exclusion levels
must be corporated in a_ facilitv’s waste an Sis an _or a
denerator‘s self-jmplementing waste analysis plan; at a mini-
mum, compesite = es esidues must be gollected and ana-
ze arte d/oxr when e acess or operation generatin
the waste .

) r each ipment of K06 resjdues szent to a
approved soljid waste disposal) facility that meets the geperic
exclusi lev £ a onstituents nd does not exhibit
characterijistic, a notificatjon and certification must be sent
to the de tment . e notification must include the followin
info tion: _ & name and dress of the solid waste disposa
faciljty regeiving the waste shipment; the EPA hazardous waste

number and treatability group a% ‘the initia oint of genera-
1on; ang the treatment standards _applicable to the waste at

th i oint o ation, he certification must be
51gged by _an authorlzed representative and must state as fol-
lows; "I certify under penalty of law that the dgeneric exclu-
sion ve o stituents have be met without imper-
missible dilution a that no characteristjc of hazardous waste
is exhibited. aw that ¢t e e significant penaltie
£ submitti a certificatjon, includi the possibilit

of fine and imprjsonment."
(4) Remains the same.
AUTH: 75~10-405, MCA; IMP: Sec. 75-10-403, 75-10-405, MCA

6.44.304 CLUSIONS (1) The following are not subject
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to regulation under this chapter:
(a)~(k) Remain the same.

ous wast 87, a ny w s £ the coke bvprodugts pro-
cesses that e ous be e they exhibit the toxici=-
ty characteristic specified in ARM 16.44.324, whep, subsequent
to_ge ti e erj are recycled to e ovens, to
the ecov. ess a e ock to produce coal tar o

are mixed with coal tar prior to the tar’s sale or refiping.
his exclusion is co io n ere bej no land disposa

of the wagtes from the point they are generated to_ the point
t ar cle oc vens h ar refinj rocess;

{(m) spent wood preserving solutions that have bheen re-
claimed and are reused for their original intended purpose; and

(n) wastewaters from the wood preserving process that
have been reclaimed and are reused to treat wood—; and

(o) onwa water spla ondenser dross residue om the
treatment of KO wast i hi t erat metals recover
units, provided it is shipped in drums (if shipped) and not

land disposed before recovery.

(2)(a)-(i) Remain the same.

(j) wused chlorofluoroccarbon refrigerants from totally
enclosed heat transfer equipment, including mobile air condi-
tioning systems, mobile refrigeration, and commercial and in-
dustrial air conditioning and refrigeration systems that use
chlorofluorocarbons as the heat transfer fluid in a refrigera-
tion cycle, provided the refrigerant is reclaimed for further
user; and

(k) non=t e ated used oil filters that are not mixed

with wastesg Jisted j 6. 330-333 if these oi ilters
have e ravi ot-drained i e of the followi meth-
ods:

{4 unc i e & i-drain back valve o he
filter dome end and hot-~draining:

i ot~ ini apnd ing;
> - = imind: o
(iv) _a ot i t hot-draining method thar will

remove used oil.
(3)-(5) Remain the same.
AUTH: 75-10-405, MCA; IMP: 75-~10-403, 75-10-405, MCA

3. The department is proposing these amendments to the
rules in order to bring current rules in line with U.S. Envi-
ronmental Protection Agency regulations so that the Montana
Hazardous Waste Management Program may continue to be autho-
rized by EPA.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to J. Mark Stahly, Department of Health
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and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, n¢ later than November 19, 1993.
5. J. Mark Stahly has been designated to preside over

and conduct the hearing. .
G S

ROBERT J. ROBINSON, Director

Certified to the Secretary of State _QOctober 4, 1993

T fl

Eleanor ParKer, /DHES Attorney
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BEFORE THE BOARD OF PERSONNEL APPEALS
FOR THE STATE OF MONTANA

in the matter of the proposed } NOTICE OF PUBLIC HEARING
amendment of certain existing )
rules, the adoption of NEW )
RULES I through VI, and the )
repeal of 24.26.696, related )
to rules of procedure before )
the Beoard of Personnel Appeals)
and substantive rules relating)
to labor-management relations )
and grievances, as found in )
ARM Title 24, Chapter 26. )

TC ALL INTERESTED PERSONS:

1. On November 5, 1993, at 10:00 a.m., a public hearing
will be held in the first floor conference room at the Walt
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street,
Helena, Montana, to consider the amendment of existing rules,
the repeal of an existing rule, and adoption of new rules, all
related to procedural and substantive matters that come before
the Board of Personnel Appeals.

The Board of Personnel BAppeals will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommo-
dation, contact the Department by not later than 5:00 p.m,
November 1, 1993, to advise us of the nature of the

accommedation that you need. Please contact the Board of
Personnel Appeals, Attn: Ms. Jennifer Jacobson, P.O. Box 1728,
Helena, MT 59624-1728; telephone (406) 444-3022; TDD

(406) 444-5549; fax (406) 444-4140.

2. The Board of Personnel Appeals proposes to amend
existing rules as follows (new matter underlined, deleted matter
interlined), and adopt new rules as follows:

24.26.202 BOARD APBRESS BUSINESS (1) All requests,
petitions, and other correspondence to the board should be
addressed to the Board of Personnel Appeals, Gapitel Statien
P.QO. Box 1728, Helena, MT S9&68% 59624-1728.

2 Any com int, _apswe jtion or oth document
required or allowed to be filed with the board serv on i
party may be filed or served by means of a telephonic faggimile

gommunication devige (fax). The board fax number is (406) 444-
4140,

(3) Filings with the board by fax are subiject to rthe
foliowing conditions;

(al ..a_filing must conform with all applicable rules.
except that only one copy of a dogument need be filed by fax
sven when multiple copies otherwise would be reguired;
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(b) when a document is received after 5:00 p.m. Mountain
Time he date of filing of t document, for purposes of board
rules, will be the date of the next reqular work day;

[+ the original cument and any copies must be received
by the board within 35 days of the fax transmittal or the filing
will not be recoagnized as timely; and

d), the board’s failure to receive a fax, for any reason,
including but not limited to the unavajilabili or fajlure of
fax equipment or transmigsion lines, does not excuse the late
filing of documents,

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA

REASON: These amendments are proposed to update the mailing
address of the board and to allow the use of current FAX
technology in the filing of documents with the board.

NEW _RULE I COMPUTING TIME FOR RESPONSES (1) For the
purposes of these rules, the term "days" means calendar days,
unless otherwise specified.

(2} When a document is personally delivered, the time
periocd specified for a response is counted starting the day
after the delivery is made.

(3) When a document is mailed, the time period specified
for a response is counted starting three days after the date of
the postmark on the envelope.

(4) Mailed documents are presumed to be mailed on the day
they are dated. That presumption may be rebutted by a showing
of the postmark. The burden of proof for showing that a
document was maliled on a date different than the document’s date
rests with the person who claims that it was mailed on the
different date.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA
REASON: This proposed new rule clarifies how to determine when

to start counting the response time allowed by these rules. It
also establishes a presumption about the mailing date, and
provides for a means of overcoming the presumption and
establishes who has the burden of proof.

NEW RULE II DECTLARATORY RULINGS (1) ©On petition of any
interested person, the board may, in its discretion, issue a
declaratory ruling with respect to the applicability of any
statement of facts to any rule or statute enforceable by the
board.

(2) The 9petition to institute proceedings for a
declaratory ruling shall contain:

(a) the rule or statute upon which petitioner seeks a
declaratory ruling;

(b) a detailed statement of the facts wupon which
petitioner requests the board to issue a declaratory ruling;

{c) sufficient facts to show that petitioner will be
atfected by the requested declaratory ruling;

(d) all propositicns of law or contentions to be asserted
by petitioner;
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{e) the guestions presented for decision by the board;

(f) the specific answer requested; and

(g) cthe name and address of petitioner and of any other
person known by petitioner to be interested in the requested
declaratory ruling.

(3) The Board shall, within 60 days after the petition is
filed, notify the petitioner and(any other person known by the
petitioner to be interested in the requested declaratory ruling)
whether the board will igsue a ruling. The board will generally
not issue a declaratory ruling concerning a matter that is the
subject of an unfair labor practice case or that, in the
judgment of the board, would be more appropriately considered
through a contested case proceeding. If the board decides to
issue a ruling, it shall serve all parties named in the petition
by mailing:

{a) a copy cf the petition; and

(b) a notice of the time and place of hearing at which the
petition will be considered.

(4} After a hearing is held the board shall issue its
declaratory ruling within sixty (60) days of the close of the
hearing or, where briefs are filed subsequent to the hearing,
within sixty (60) days of the close of the hearing.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA

REASCN: In the past, the board has issued declaratory rulings
under the authority of the Montana Administrative Procedure
Act. This proposed new rule recognizes that practice and
formally provides the necessary procedures for filing a petition
requesting such a ruling, and the process by which the board
will consider the petition.

24.26.301 PURPOSE (1) The purpose of these rules is to
provide all employees of the Montana department of highways
transportation with an orderly and uniform method to file and
process personnel grievances.

AUTH: Sec. 2-18-1001, MCA IMP: Sec., 2-18-1002, MCA

REASON: This amendment reflects the legislative name change of
che department of transportation (Ch. 312, L. 15%91).

24.26.302 DEFINITIONS For the purposes of thig
subchapter, the followin efinitions applvy:

£y {5)*Employee” means any person employed in the Montana
department. of highwaye transportation.

*2+(H"Emoloyee grievance" means an employee’s
dissatisfaction concernlng a—oaeriows an _employment-related
matter e&*—Jﬂfk—ﬁﬁﬁreymeﬂE based upeon working conditions,
supervision, or the result of administrative action except those
arising from the Classification and Wage Act, as provided in 2-
18-1011, MCA.

+34(l)Remains the same, but renumbered as (1).

—44(7)Remalns the same, but renumbered as (7).

—— % -] u el - 4 = 1
T M-SR i TTERWaY FOParemart pa¥ e
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c L9 . 2.3
e QUaaTTeaieraT ThReETen S GePudreatery

+F(4), "Department head" means the director of highvways
he M an rt of trans io

LBy (2) "Department" means the Montana department of

highwaye Lransportation.
"Depar t_designee" ans ergon authorized b

the director of the ar of ANns ion n

1f he director i er 1 ma .
AUTH: Sec¢ 2-18-1001, MCA IMP: Sec. 2-18-1002, MCA

REASON: These proposed amendments generally update the rule by
making technical corrections that reflect the name change of the
department of transportation, eliminate references to obsolete
forms, make the definitions genderxr-neutral, and renumber the
definitions in alphabetical order. The amendments bring this
rule into conformity with its counterpart in Sub-Chapter 4
(Department of Figh, Wildlife and Parks grievances).

24 .26,303 GRIEVANCE PROCEDURE (1) Step one:p

{a) An employees
repregentativer may utilize the formal grievance procedure,
after exhausting all available informal remedies within the
department of-highways as set forth in the department’s rules or
regulations, by obtaining a pemsemal personnel grievance form
BPA-B{3}-,__co eti it detgilin specifics £
arievapce and submitting it to the employee’s immediate
supervisor or _department designee for consideration within 180

dayg after the allggg incident or action ggcurred. A copy of
he form m b ed the lo

(b) The lmmedlate supervisor or degartmgn; degignee shall
have three working days t¢ examine the grievance, to record hie
findings and to indicate support or nonsupport of the grievance
on the form, and return the form to the employee.

(2) Step two:

(a) If the immediate supervisor’'s or department designee’s
response is late-er—if-the—response—is ;1melx returned to the
amployee and the employee wishes to continue the grievance, the
employee shall do so by submitting the form, or a copy therepf
with all appropriate sections completed, to the department head
for-weview within three working days. If cthe immediate
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supervisor or department degiapee does pnot respond timely, the

emplovee may adva he grievance submitting & form
copy thereof, with all aporopriate sections completed, to the
department head within three working davs.

(b) The department head shall have five working days o
review the grievance, to record findings in the appropriate
section of the form, to indicate support or nonsupport of the
grievance, and to return it to the employee.

4+ In the event the employee accepts the department
head’'s findings and recommendation, the recommendation shall
become effecrive upon notification to the department head by the
employee

(23d) in the event the employee rejects the department
head’s recommendation, the employee may submit the grievance for
final resolution pursuant to step three.

(3) Step three:

(a) 1If the department head’s response is late—er—if-she
zespense—ds Limely returned to the employee and the employee
wishes to continue the grievance, the employee shall do so by
submitting the form, or a copv thereof, with all appropriate
sections completed, to the board of personnel appeals within ten
working days for final resolution. If t departm es

espond ti the em eg may adva the grievance by
submitting t form, or a c¢o thereof, with all appropriate
sections completed, to the board of versonnel appeals within ten
working days for final resolution.

(b) An agent of Fthe board of personnel appeals shall have
sen thirty days from receipt of the form to conduct +es the
inquiry and render a preliminary decision.

If the employee or the department rejects the preliminary
decision, appeal to the board must be made within five working
days, ®he The board, a member of the hoard, or an examiner
appointed by the board shall eemduet schedule a pre-hearing

conference in accordance with appropriate provisions of the
Administrative Procedure Act within 26 30 days of rejection of
the preliminary decision.

{(¢) will remain the same.

(d) If the board presides over the hearing, the board
shall cause to be served on the varties to the proceeding =
firal—decioten—togethex-with a final order.

AUTH: Sec. 2-18-1001, MCA IMP: Sec. 2-18-1002, MCA

REASON : These amendments bring the language into conformity
with the language of the statuts and che references to
"employee" throughout Sub-Chapters 2 and 4. Technical errcrs
are corrected and the process regarding the initiation of a
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grievance is clarified. Becauge in certain instances the
immediate supervisor is a low level supervisor who does not have
the authority to act in the grievance process, the amendments
allow the department to refer the grievance to the proper
authority. Alsc added is a six month time limit for filing the
grievance in conformity with a recent statutory change (Ch.14,
L. 1991).

The amendments also recognize that the inquiry and issuance
of a preliminary decision is conducted by an agent of the board
and not the board itself and the timeline is extended from ten
to thirty days in order to allow a more thorough investigation.
A time limit of five working days is inserted for appealing the
preliminary decision to the board. The timeline for scheduling
a pre-hearing conference is extended to 30 days in recognition
of the workload of the Hearings Unit.

24 .26 304 FREEDOM FROM INTERFERENCE, RESTRAINT, COFRCION,
QR_RETALIATION (1) will remain the same.

(2) 1If a grievance is filed pursuant to this rule, the
board shall serve the grievance upon the department and the
department shall have ten days in which to respond to the
grievance. After the ten days have elapsed, the beaxd grievance
shall commence with at step three (b) of the formal grievance
procedure provided in ARM 24.26.282 303.

AUTH: Sec¢. 2-18-1001, MCA IMP: Sec. 2-18-1002, MCA

REASON: The proposed amendment makes the language congistent by
referring to the ‘“grievance” and wmakes other technical
corrections.

24.26.402 DEFINITIONS Fo th UTDO is
subchapter, the followi definitions apply:

437(5)will remain the same, but is to be renumbered as (S).

437(6) "Employee grievance" means an employee’s
dissatisfaction concerning a—sesicus an__employment -related

matter ef—his—empleyment based upon working conditions,
supervision, or the result of administrative action except those
arising from the operation of the statewide classification and
pay plan as provided in 2-18-1011, MCA.

439(1)will remain the same, but is to be renumbered as (1).

(47" will remain the same.

48)(2)will remain the same, but is to be renumbered as (2).

"Department desjignee® means an rso orize
the director of the department igh, wildli and rks to
act o ehalf the director in a personnel matter.
(7) “"Working days" means all calendar days except
Saturdays, Swypdays and holidays.
AUTH: Sec. 87-1-205, MCA IMP: Sec. 87-1-205, MCA

R ON: These amendments make the language gender-neutyal and
adds definitions of "working days" and "department designee".
These changes conform to the proposed amendments to the rules
contained in 3ub-Chapter 3 (Montana Department of Transportation
grievances) .
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24 26.403 GRIEVANCE PROCEDURE %197——£§—a£Ee¥—e*haase*ﬂg

(1) steo one:

(a) _An - emplovee utilize h £ rievance

T re aft stin 1l availabl i rma edie
within de a h in the tment'’'s rules or
requla btainj SOnIn ievan co in
i =) iev. 181 t

to d £ ] or o sidn

£ iderat W n 180 te ciden
acti ed. A ¢ o h m_mu r ined b he
emplovyee.

The § jate i o m i e a
have ¢t worki to examin h ieva to recorg
findings and to indicate support or nonsupport of the grievance

)e} Qrm, a u £ rm em] &,

QZQ Step two:

{(a) TIf thQ4LmmgQlé&é_ﬁ!gﬂl_iﬁgz_jLsﬁ;dﬁE_IL_QBL__§§ASE§__§
response is timely ;g;ggggg the empleovee and the emplovee

© wishe o n t nce em) s d b
submitting the form, or a copy thereof, with all appropriate
sections completed, to the department head within thr worki
daysg, If the immediate supervisor oy department desicnee does
respond timel the enployee m dva the grievance

submitting the form, or a copy theregof, with appropriate

secrions completed, to the department head within three working
days.
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b he depar h shall flVE wi
review th rievance g rec findi th T3
section th form, to i i e su o o

ieva to ur to

(g} In the _event tmwu_mmmgn&
head’sg findings gnd rggommggdg;; g, the recommendatiop shall
become effectiv © otifig on the departmen b

e.

o In_th vent the emplovee ject de !
head’s recommendation, the emplovee may submit the arievance for
£i respolution pursu step t e.

(3) Step three:
{a) If the department ggg response is

£i return o emplove thi mplo wi to
conti the ievance he em b mitt]
the form, or a_ copy thereof, with all aDnroDriatg sections
mpleted o _th ocar f pe nne ealg within ten w i
da for fina es tio If d tment head
regpond *1melx, the mglgxgg may advance the grievance. Ly
ubmittin a thereof, with al iat
section ed e ar £ per 1 within ten
working da¥§ for fipal resolution.
b An agent o he board o erso 1l a is sha 1 have
thirt ays from the r ipt the form to cond he i
and render a prelimi cision, f the loyee or the
de ment_reiects the preliminary decision eal to the rd
must made within five working d . T boar a m er of
the board or an examipne oint b bo. sha c le
a_hearin i ac dance wi ropriat ovisions t
Administrative Procedure Act within 30 days of reijection of
imi decisi
c f a member of the_ boa oY ap _examiper a int b
board reside v th heari me| x r the
examiner t case may b sh iss and ¢ e to be s ed
th arties to_the oceeding a pro d decigion r
wit recommend: ord whi shall be filed wi th oaxrd
and if no exceptiong ar i withi went avs aft E] ice
hereof u th arties within such_ furt eri as the
rd ma uthori the recommended o r 1l b me the
order of the board.
If the board presjdes over ¢ hear}j board
s 1 cause to he s ed op th rtieg to the proceedi a
final order.
AUTH: Sec. 87-1-205, MCA IMP: Sec. 87-1-205, MCA
REASON: This proposed amendment allows for uniformity between

the two grievance procedures administered by the board for the
Department of Transportation (Sub-Chapter 3) and the Department
of Fish, Wildlife and Parks (Sub-Chapter 4). Consistent
timelines and definitions between these two statutory grievance
procedures will aid the board in the uniform administration of
grievances.
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24.26.404 FREEDOM FROM INTERFERENCE, RESTRAINT, COERCION,
OR, . RETALIATION = £ b e : -

hearing-

(1) any emplovee who files a grievance or who testifies or
submi evidence in _an oceedi in_thi hapter 1 b
assuyred _freedom from regtraint interference, coercion. or
reprisal ang if freed are denied the emplovee through
supervisog Q minig tive agrion emplovee 11 be
entitled to file a grievance with the board.

(2y If a grievance ig filed pursuant tg this rule, the
board shall serve the grievance upcon the department and the
department shall have ten days i which _to respond t the

rievance. After the ten d have elapse he ieva shall

commence at_ gtep three (b) of the formal grjevance_ procedure

provided in ARM 24 .26.403.
AUTH: Sec. 87-1-205, MCA IMP: Sec., 87-1-205, MCA

REASQN: This proposed amendment allows for uniformity between
the two statutory grievance procedures administered by the board
for the Department of Transportation (Sub-Chapter 3) and the
Department of Fish, Wildlife and Parks (Sub-Chapter 4).
Consistent timelines and definitions between these two grievance
procedures will assist the board in uniformly administering
grievances.

24.26.50 GRIEV, PRQCEDURE (1) SEep—one— Any
employee, group of employees, or appropriately designated
representatives, may utilize this

formal grievance procedure. The individual employee must obtain
a state employee classification and wage appeal form BPA—S{3-
and follow the accompanying instructions. In the case of a
potential group appeal, the group of employees must comply with
the rules governing grewp—appeass consolidated _appeals
(24.26 404 513) . Appeal forms may be obtained from the Roard of
Personnel Appeals, 3 3 P.._Q. Box 1728, Helena,
Montana 53624-1728, or from the personnel offices of a¥i any
departments within the executive branch.

(a) The «ppreprivte completed appeal form whes—compieted
shall be submitted ftogether with the current position
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description, _signed bv the emplovee _and the immediace
Supervisor, If the gurrent vosition descyiption ig disputed

the employee may also submit a proposed position description,
whigh represents the emplovee’s undersrtanding of the duties and
responsibilities of the position and is signed by the emplovee.

(b) To complete the appeal form, the employee must etearly
identify the issue or issues motivating the appeal and explain
he reasons why each listed igsue is being appealed. A list of
appealable issues w1ll be provmded w;th the appeal form. The

)4 rsuant to section 2-18-203 (2 MCA he rade

assigne o 4 ags is not appealable sub' ct. The appeal
shall_be escrlbe in term of the followin ble issues;

(1} substantial changesg have occurrgd in *hlg position to
warrant reclassification. i
allocated to (list class code and c¢lass title):

ii) this pogition was incorrect allocated to (list class
zode and class title) and should be allocated to (list clags
code and clags_title) .

(iii) pursuant o point factoring methodoleoqy,
inapuropriate levels have been assianed to__the following
factor ist _all icable factor

+*&t+§1v The pay plan rules have been incorrectly applied
to @y thisg 9031tlon (specific ‘ule(s) should be cited)~—; and

+oehex) QOther issue must specifically relate
o 9051t on -laSSLEﬁcat on.
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£ Pl bl k. e £ =l 1 khao
£ mploy

B+ (a The__emplovee all gubmit the a a
accompanying material to the department head o men
designee. The department head or desjignee shall have £ive

fifteen working days to review the appeal, record his or her
findings, record steps taken to resolve the appeal, and return
it to the emplovee.

(b} The department head or d951qnee ig not limjted to the

issues d b l orm, but ma
address an r i t i deemed by the
department nead or de51dnee £to _be important tg ”hg appeal .

(c}) If the employee does not accept the findings of the
departmenc head or designee, the employee shall have £iwe
fifteen working days to forward the appeal evatuerion—and
to the state per ggng div ;g;gg,

step +&hree Lwo. T ] X] in
writin W] W s e isagre with £indi £
the department head or designee.

(3} Step Thwpee Lwo:

T

‘a—if—the—employee—chooses—te—eaontinue —the—appeal—the
A . ;
e:@é?,eei Sha*l! Submie E?ei.EQEW’ ﬁ?l Sppropriate—aectrons

g -

+ot+(a) The state Ppersonnel BPdivision shall have 30
working days to review the matter, record its flndlngs in the
approprlate section of the form, and—te

T O

and vreturn it to the employee or the proper
representative.
e+ (b) The gstate Bpersonnel Bdivision’s review and
findings shali—se—limited-to—the igaue{al—identified in StepOne

deter d—-hy—the—Pax I—Bivipten— are ngt l;mlted to the
i raised jof smployee i th al form ut . m
address any other issues list in ¢) above, deemed by the

state personnel division to ke important to the appeal.
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4+é>(c) The state Ppersonnel Bdivision w*%% must _prepare
detaided clear written findings im—respens theuw-i-goueta
identified—at—oEep—one

explaining its pggition regarding each

relevant i e.

“+e-{d) If the employee accepts the state Ppersonnel
bdivision’s findings and recommendationg, the formal appeals
procedure is conc¢luded upon the implementation of the state
Ppersonnel Bdivision’s findings and recommendations.

(e} If the emplovee rejects the state personnel division’'s
findings recommendations or if the state personnel division

ils to make jts findinas within 30 working da e emplovee
shal)l have fifteen working days to forward the appeal to the
board of personnel appealg at step three.

(4) Step Feusr three:

+b+igl The employee must ldentlfy and feeefé g;p aln, in
writing, where gnd why they the emplovee disagrees with feelr the
state Ppersonnel Bdivision’s findings are—inwerrer.

4+e+(b) The board or_its designee shall have %6 fifteen
working days to accept or reject the appeal for hearing at Step
Four Three

(i) The board gx its designee shall examine the issue(s)
and-exeeptions 1dent1fled by the employee in the appeal form and
the _issue £ d1 nd xplan ons ad sed b the
department esi nee, or t state rsonne ivision in
steps _one and two If the issue(s)_ findings and execepsions
etplgnag ong are adequately deseribed addressed, the board ox
its designee will accept the appeal at Step Fea* three- and

serve notice of agceptance on the state personpel division and
the employee within 10 working davs. The board’s notice to the
state personne ivigion wi inciude a co of the employee's
written explanation of why the employee disagreeg with the state
personnel divigion’s gtep twg response.

(iix) If che Bboard or its designee flndg £eels that the
=

1 hn CATEY L e oua E eda o
¥ =+ PV EESroR -3 W TS

hrl

=h mptoyeets
+ 3 & ‘ssugs findings or
explanations raigsed by the emplovee, the department head or
desj or the state personpel divisign are not adequately
aeeefibed addressed, the board or its desjgnee shall return the
appeal to the appropriate party. In such case, the party will
sxpand its igsues, findings or exeeptiens explanations and
refile them with the board within %8 15 working days.
+d+(c} 1f, in the beavdls discretion of the board or its
Jdesignee, »e-deeddes a degision is made to conduct a preliminary
investigation gf 4m the appeal, 1t shall have 20 working days to
4o—3e investigate and issue a preliminary decision. The board
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or its designee may carry out any investigations deemed
necessary for resolution of the appeal or complaint. The
employee or group of employees and the state personnel divisicn
shall have #ems fifteen weorking days to accept or reject the
preliminary decision. If the employee or group of employees and
the state fpersonnel Bdivision accept the preliminary decision,

it shall be final and binding. FThe—beard—shallthen—implement

4+e+{d) If the employee, group of employees, or the state
Ppersonnel pdivision rejects the preliminary decision; or the
board or its designee, in its discretion, decides not to conduct
a prelimirnary investigaticn, the board or
che—poard its designee shall conduct a hearing in accordance
with title 2, chapter 4, MCA.

+£-(e) Any investigation and/or hearing conducted by the
board por its desianee shall be restricted to the issues
identified at-Step—ore in the appeal form or during step one and
step two.

4grif) If the preponderance of evidence taken at the
hearing shows the employee is aggrieved, the board or its
designee shall issue an order requiring action to resclve the
employee’s grievance.

+3-(q) Upon the conclusion of the hearings process, the
Bboard or itg desjignee shall issue its proposed findings of
fact, conclusions of law, and recommended order within 90
working days.

+i+{h) The prescribed time limits at any step of the
appeal process may be modified or waived upon mutual agreement
of att-pareies the affected parties.
AUTH: Sec. 2-18-1011, MCA IMP: Sec. 2-18-1011, MCA

REASON: The amendments to 24.26.508 reflect clarifications to
the language that identify this process as the grievance
procedure to be used when submitting a wage or classification
appeal. Group appeals will nec longer be tied to rule 23 of the
Montana Rules of Civil Procedure and will henceforth be
designated as consolidated appeals. Technical corrections to
citations and the Board’s address are also made.

The amendments revise the grievance procedure and
recognizes the implementation of Point Factoring Methodology for
classification. Timelines and procedures have been adjusted and
clarified to provide the best opportunity for resclution at the
earliest possible point in the dispute. The amendments also
allow for a fuller discussion of issues that affect the dispute.

24.26.513 GROUP CONSCLIDATE PPEAL (1) If the facts of
a several given appeals affect a large number of employees Ln
“he same manner
sute—2i—of the Montana—Rules—of Civil Precedure —are—wet, the
board may designate the appeals gs a gxewp cgonsolidated appeal.

{2) The affected emplovees shall designate one individual
as the contact pergon for notice purposes. Notice of intent to
maintain a greup conscolidated appeal shall immediately be sent
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by the contact person to the board or its designee. As soon as

practicable after notice is sent, the board or its designee
shall approve or disapprove the greup consplidated appeal and
s oti the tact on of its decisjon. Such decision
may be conditional, and may be altered or amended at any time
before the final determinatieon-by order of the board after a
hearing.

£3¥y~~Rute~2i--shall -atseo-goevern-notice -ao-nembers - of--the
group,-withdrave]-—ofk-a--nember - f ron--a- —gronp r~use 0L —his—own
csunsed-py--a-group-nenber ;- the—-ef fect--of--poard-findings-on—a
greupy - meintenance-—of-—a - group--cetionr -Hr-regard-£o- particuter
tasues-or-subclasses - supplemental- erders-contre ki ing -conduet of
the—setionr-and-diamissai~or-compremise—of-the-appeai-

{4¥(3) In a case designated as a greup consplidated appeal
by the board or its desjgnee, the appeal shall begin at step
three ong of the formal appeals procedure provided in 24.26.483
508.

AUTH: Sec. 2~18-1011, MCA IMP: Sec. 2-18-~1011, MCA

REASON: These amendments delete the references to Rule 23 of
the Montana Rules of Civil Procedure, provide for a single
contact person, and update terminology for the purpose of
consistency with other rules.

24.26.518 FAILURE OQOF SUYPERVISORT DEPARTMENT HEAD
DESIGNEE, OR STATE PERSONNEL DIVISION TO ACT WITHIN PRESCRIBED
TIME LIMIT (1) If the immedimte-superviser; department head
ox desigpee, or the state personnel division does not respond to
an employee's appeal within the prescribed time limits in the
appeals procedure, the employee may €ferward-Jris advance the
appeal to the next step in the appeal procedure by forwarding
his or her original copy of the appeal form BPA-€4%) and a new
copy of the appeal form BPA-€¢*¥ to the next step within five
fifteen days of the expiration of the time limit.

AUTH: Sec. 2=-18-1011, MCA IMP: Sec. 2-18-1011, MCA

REASON: These amendments make technical revisions for
consistency in gender-neutral language, timelines and
terminology.

6.52 F G OF N PET ON FOR H IN FINAL

ORDER ISSUED (1) After a final order concerning a position has
been issued by the board, a new hearing will be granted only
upen a showing of some substantial change in that position which
was not considered at the prior hearing and which would warrant
a new hearing by the board or jits d

(2) The employee shall include with hls or _her petition a
signed affidavit stating the substantial change.

(3) The petition and the affidavit shall proceed through
the appeals procedure as prescribed in ARM 24.26.508 up to step
#eur three (b).

(4) The staff hoard or its desigqnee shall then conduct a
preliminary investigation to determine if the alleged
substantial change warrants a new hearing.
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(a) and (b) will remain the same.
(5) will remain the same.
AUTH: Sec. 2-18-1011, MCA IMP: Sec. 2-18-1011, MCA

REASON:: These amendments make technical revisions for
consistency in gender-neutral language and terminology.

24.26.602 EIEING DURATICON OF NEGOTIATED AGREEMENTS AND

4%+ Agreements reached between a public employer and a
labor organization shall be for a minimum of one year and shall
not exceed two years.

AUTH: Sec. 39-31-104, MCA IMP: Sec, 39-31-104, MCA

REASON: This amendment eliminates the requirement thar executed
contracts be filed and decreases the amount of papers that must
be stored.

24.26.603 FILING OF LABOR ORGANIZATION’S BYLAWS (1) Any
employee organization seeking certification from the board as
exclusive representative of a group of employees must first file
with the board a copy of the labor organization’s written
bylaws. ¥h€ﬂb¥&QWS*mﬂﬂﬁﬂﬂemﬁléeddeﬂ%fﬁeﬂee—WiE¥b€+Eb4KﬁHﬂ§r If
any revisions or changes are made, the bylaws must be refiled.

(2) The bylaws must provide for and guarantee that:

(a) #Pprovisions are made for democratic organization and
procedures—;

(b} Eelections are held pursuant to adequate standards and
safeguards—_

{c} €Econtrols are provided for the regulation of officers
and agents having fiduciary responsibility—; and

(d) 8gound accounting, fiscal control, and annual audit
requirements exist.

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-206, MCA

REASON: This amendment involves technical corrections only and
does not alter present practices.

24.26.612 PETITIONS FOR NEW UNIT DETERMINATION AND
ELECTION (1) A petition for new unit determination and
election ohe+d may be filed with the board by a labor
organization or a group of employees.

(2) will remain the same.

(3) The original petition and £ive three copies of the
petition shall be filed with the board.

(4) will remain the same.

(5) The petition shall be accompanied by proof, consisting
of authorization cards, or copies thereof, from 30 percent of

the empioyees in the proposed unit, which have been individually
signed and dated within six months priex of the date of Ee the
filing of the petition.
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The  gards shall Lndlcate that the 51qnatorles degire to be

represented for collective bargaining  purposes by the
petitioner.

(6) will remain the same.
AUTH: Se¢. 39-31-104, MCA IMP: Sec. 39-31-207, MCA

R ON: These amendments recognize that £iling a petition is a
discretionary process, reduces the number of copies required to
be filed with the original petition, and clarifies existing
language by adding the requirement that the authorization cards
clearly state their intended use.

24.26.614 MPLOYER COUNTER PETITION (1) and (2) will
remain the same.

(3) The petition shall contain:

(a) &isewssien the specifics of the nature of employer’s
disagreement with the petitioner+’/s+ proposed appropriate unit;

(b) g _detajiled description of the employer’'s proposed
appropriate unit;

(c) through (e) will remain the same.

(4} will remain the same.
AUTH: Sec. 239-31-104, MCA IMP: Sec. 39-31-207, MCA

REASCN: This amendment addresses the board’s need for detailed
information in order to adequately assess the validity of the
counter petition.

24.26.618 PETITION TO INTERVENE (1) and (2) will remain
the same.

(3) The petition shall be accompanied by proof of interest
consisting of authorization cards, or copies thereof, from 10

percent of the employees in the propewsed unjit, which have been

signed and dated within 6 months prior-pe of the date of the
filing of the petition.

in—the—wnit- T cardg shall indicate a signatories
degired to be represented fo ollective bargaini urposes b

the petitjioner.
(4) and (5) will remain the same.
AUTH: Sec. 35-31-104, MCA IMP: Sec. 39-31-207, MCA

REASQN: The amendment clarifies existing language and adds the
raquirement that the authorization cards clearly state their
intended uge.

24.26.620 _PROCEDURE FOLLOWING FILING OF PETITION FOR NEW
UNIT DETERMINATION AND ELECTION (1) The board shall direct an
investigation of all questions and facts concerning the proposed
unit, and shall have the following options:

fa) o direct a unit determination hearing within-So6—days
after the time for intervening has passed; or

(b) to dispense with a unit determination hearing =e-ito
sole—digeretieon- under the following conditions:

¢

(1) the employer has not filed a counter petition;
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agreement.
(2) The parties wmay waive a hearing and enter into a

congent election agreement arfter the time to intervene has past.
Such agreement shall be drafted by the board's election judge

nd must include a description of unit and e time and

place of the election. The bargaining unit set out in the
congent agreement shall be deemed an appropriate bargaining unit
when it is signed the parties and approved by the election
judge .

(2) will remain the same but will be renumbered as (3).
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA

REASON: These amendments remove the requirement that a hearing
be held within twenty days in recognition that the existing
timeline is unrealistic given the c¢urrent workload of the
Hearings Unit. Inconsistent or redundant language iz deleted,
and adds new language to recognize consent election agreements
and the process by which consent electicons are implemented.

24.26.622 EMPLQYER PETITION (1) A petition may be filed
with the board by an employer alleging that one or more labor
organizations ®Bas haye presented to it as a claim to be
recognized as the exclusive representative in an appropriate
unit.

(2) The exriginal petition shall be signed by the
petitioner or its authorized representative.

¢ Frirt —board-
4+4+(3) The petition shall contain:
{(a} A statement naming all pewetes labor organizations
making a claim to the employer to be recognized as the exclusive
representative and bargaining, agent; anda ceoreise-gtatoment—of

(b) a concise gtatement of how the demands for recognition
took place;

B+ (c) I£ where there is & an employer-recognized or
board-certified representative, &the petition scshell-—aontain a
statement by the employer of what criteria it bases its deubt
beljef that the incumbent, exclusive representative does not
have the majority support of the members of the bargaining unit
in question-;_and

+e+(d) Aa description of the bargaining unit the
bargaining—represeptativ +3 labor organizations }
demand to representw, !

including the approximate number of emplovees in the unit or

units that are in dispute, and an enumeration, by job title, of
the inglusions.. . .and exclusiong propesed hy the labor
Qrganizations;
—i—Fhe—approximate-humber—oi-cmployees—in-the anit —and
P 3 ey i £ I S | £ el bt N 1"
Lt ratton—py—Jeb-title—eaf-the-unitlo—inelusions
apd—exelusions—
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fdk(e) Ha brief description, including axpiration dates,
of all contracts ceovering employees in the proposed unit—;_ and

+e+(f) Aany other relevant facts.

(4) Petitions may be filed when any of _the following
circumsrcances apply:

{(a) during the period not more than 90 days, and not less
than 60 days prior to the termination date of the exjisting

llective hargaining aqreement;

(b} during Januarvy of the vyear the existing collective
bargaining agreement terminates, if the bargaining unit is
compriged of emplovees of _school distrigts, units of the
university system., or a community colleqe;

c) after the termination date of the existing cpllective
bargaining agreement; or

{d) when the incumbent bargaining representative gives
notice to the employer that it desires to begin negotiations of
a successor agreement.

4+e+(5) If after investigating the matters alleged in the
petition, #his the board finds that there has been a sufficient
demand for recognition made of the employer, and where
applicable that there are sufficient, objective criteria for the
employer to, in good faith, doubt the certified or recognized
bargaining representative’s majority status, then &hie the board
shall serve a copy of the petition on all parties named as
claiming to be the exclusive representative and bargaining
agent.

4+#+(6) The refusal to serve a petition is appealable to
the full board if written exceptiong to the refusal ie are filed
with #&kits the board within 20 days after the date of the
notification of the refusal to serve the petition.

483(7) The same right of intervention shall exist for an
emplover petition as exists for unit determination petitions.
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA

REASON: These amendments clarify confusing language by
rewording portions of the rule and rearranging the order of the
text. )

24.26,630 DETITION FOR UNIT CLARIFICATION OF BARGAINING
UNIT (1) A Ppetition for €clarification of Bbargaining Bunit
may be filed with the board endy by an bergaining exclusive
representative of the bargaining unit in guestion or by & the
public employer amd only if:

‘a) through (d) will remain the same.
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(2) A copy of apy—sueh the petition shall be served by the
board upon the bargaining representative if filed by a public
employer and upon the employer i1f filed by a bargaining
representative.

(3) A =®petition for &clarification of an existing
bargaining unit shall contain the following:

(a) through (i) will remain the same.

{(4) The party on whom the petition was served shall have
20 days to file a response with &h+e the board.
(5) Upen a determination that a question of fact exists,

his the board mey shall set the matter for hearing. Upon
completion of the hearing &kis the board may:

(a) and (b) will remain the same.
AUTH: Sec, 39-31-104, MCA IMP: Sec. 39-31-207, MCA

REASON: These amendments make grammatical changes throughout
the rule and clarifies the language contained in (1)} by making
consistent reference to bargaining units and exclusive
representatives. The amendment in (5) recognizes that in cases
where a question of fact exist, the matter must be set for a
hearing. Therefore, the discretionary "may" is changed to
“shall®.

24.26.643 PETITION FOR _DECERTIFICATION (1} will remain
the same.

(2) The petition must be filed during the period not more
than 90 days befere, and not less than 60 days befere prigr to
the termination date of the previous collective bargaining
agreement, or upon the terminal date thereof.

(3) through (4) will remain the same.

(5) The original petition and #£4we three copies of the
petition shall be filed with the beard.

(6) will remain the same.

(7) The petition shall be accompanied by proof that 30
percent of the employees in the unit do not desire to be
represented by the ex1SC1ng exclusive represerntative. Fhia
pProof widld shall consist of authorization cards, or copies
thereof, which have been individually signed and dated within
six months prier—te of the date of the filing of the petltlon

The card s 1l indicate that igna ies do not desire to be
represented for g¢ollective bargaining purposes by the hoard-
certified or emplover-recognized exglgsive representative, pr
that the ire to be repr ted by the petitioner.

{8) will remain the same.

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA

REASON : These amendments, in addicion to minor grammatical
changes, reduce the number of copies of the original petition
and adds the requirement that authorization cards clearly state
the intended purpose of their use.
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24 .26.546 PETITION TQ INTERVENE (1) and (2) will remain
the same.

(3) The original petition and £ive three copies of the
petition shall be filed with the board.

(4) will remain the same.

(5} The petition shall be accompanied by proof of interest
representing ten percent of the employees in the unit. This
pProof wirt shall consist of authorization cards, or copies
thereof, which have been individually signed and dated within
six months prier—e of the date of the filing of the petition.
The cards shall indicate that the signatories do not desire to
be represented for collective bargaining purposes by the board-
certified or employer-recognized exglusive representative, or
that they desire to be represented by the petitioner.

(6) and (7) will remain the same.

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-207, MCA

REASON: These amendments, in addition to minor grammatical
changes, reduce the number of copies of the original petition
and adds the requirement that authorization cards clearly state
the intended purpose of their use.

24.26.648 DISAFFIRMANCE OF REPRESENTATION BY BARGAINING
REPRESENTATIVE (1) After one vyear from the date of
certification by &h#s the board or recognition by an employer as
of the bargaining representative and after the filing of a
petition for decertification by an employee or group of
employees an incumbent bargaining agent may submit to &hkis the
board an affidavit of disaffirmance of representation stating it
no longer desires to represent the bargaining unit in question.

(2) will remain the same.

AUTH: Sec. 39-31-104, MCA IMP: Sec, 39-31-207, MCA

REASON: This amendment makes only grammatical changes.

NEW_ RULE IIT PETITIONS TQ REVOKE CERTIFICATION OR
RECOGNITION (1) A petition to revoke board certification or
employer recognition of an exclusive representative may be filed
by the employer or the exclusive representative of a bargaining
unit.

{2) The board will order revocation only upon an
unequivocal showing that:

(a) no collective bargaining agreement is in effect; and

(b) the exclusive representative disclaims further
interest in representing the bargaining unit.

AUTH: Sec. 2-4-201, MCA IMP: Sec., 2-4-201, MCA

REASQON - This proposed new rule establishes the conditions
necessary for an employer or union tc petition the board to
officially revoke certification or recognition of a bargaining
unit.
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NEW RULE IV__PETITIONS TO AMEND CERTIFICATION OF EXCLUSIVE
REPRESENTATIVE (1) A petition to amend the certification or
recognition of an exclusive representative may be filed by a
labor organization when there is no guestion of representacion
and one of the following reascns exists:

(a) to reflect a change in name or affiliation of the
exclusive representative; or

(b} a change in name of the employer.

(2) Petitions to affiliate exclusive representatives of
bargaining units with other labor organizations shall show that
members of the bargaining unit were afforded due process and
will have continuity of representation.

(a) Due process in the affiliation process shall be
demonstrated by a showing that members of the bargaining unit
were:

(i) given notice of the impending affiliation vote;

(ii)} given an opportunity to discuss the proposed
affiliation at a meeting prior to voting; and

(1ii) permitted to vote by secret ballot on the affiliation
question.

(b) Continuity of representation shall be demonstrated by
a showing that:

(i) there will be a continuation of bargaining unit

autonomy;
(ii) local officers will be retained;
(11i) finaneial arrangements are not substantially

different under the affiliavion than before; and

(iv) procedures regulating grievance handling, veting and
by-law changes are continued.

(3) The board will conduct an investigaticn upon receipt
of the petition and will issue an amendment to the certification
or recognition, or will deny the petition.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA

REASON: This proposed new rule establishes requirements for
amending the certification or recognition by the board.

" ) . g c : ;
been—filed- When a petition for an election has bgen filed, the
board shall diregt an election be hel if an appropriate unit

has been determined or if no guestion of representation _exists.

The electicn shall be conducted under the direction and
supervision of the board with all determinations made by an
agent subject to review by the board of persconnel appeals by an
aggrieved party.

AUTH: Sec. 35-31-104, MCA IMP: Sec. 39-31-208, MCA
REASON: This amendment clarifies the language directing an
alection.
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24.26.656 CONDITIONS (1) All electicns shall be held at
such times and places and upon such terms as the board may
specify—, including on-site or mail-ballot elections.

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA

REASON: Mail ballot elections are currently conducted by the
NLRB and the board of personnel appeals, and this amendment
formally recognizes that practice.

24.26.660 BALLOTS (1) The rank order of &
labor organization names to be placed on the ballot will be
determined during the pre-elec¢tion hearing. "No Representation"
will always be listed as the last choice.

(2) and (3) remain the same.
AUTH: Sec. 39-31-104, MCA IMP; Sec¢. 39-31-208, MCA

REASON: This amendment makes only a minor grammatical change to
clarify that only labor organizaticns representing employees for
the purposes of collective bargaining are properly placed on
election ballots.

24.26.661 PQLL WATCHERS (1) Each party to the election
shall be entitled to be represented by an egqual number of
observers watching at each polling place— when the election ig
held on-site, The failure or refusal of one partv to send an
chserver to a _polling plagce does not infringe on the right of
ancther party to send an observer to that place. Obgervers
shall be employees eligible to vote, or in the case of
employer’'s observers, shall be any appropriate persons who are
not on the list of eligible voters. Each party may observe the
ballot counting.

AUTH: Sec. 39-31-104, MCA IMP: Sec¢. 39-31-208, MCA

REASON: This amendment clarifies that poll watchers are
necessary only for an on-site election, and provides that a
party has the right to have an on-site poll watcher.

24.26.662 POLLING AREA ELECTIONEERING (1) Prior to the
commencement. of #he an on-gite election the agent of the board
shall designate the polling area and neo electioneering of any
kind shall be permicted within this area. Any violation of this
rule by any party or its representative or agent may be grounds
for setting aside the election.

AUTH: sSec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA

REASON: This amendment clarifies that this rule applies only to
on-site elections.

24.26.666 OBJECTIONS (1) Within five working days after
the tally of ballots has been furnished+ _to the parties, either
orally or_ in writing, any party may £ile with the board,
nbjections to the conduct of the electien or conduct affecting
the results of rthe election. Such objections shall be in
writing and shall contain a brief statement of facts upon which
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the objections are based. An original and five copies of such
objections shall be signed and <filed with the board, the

nriginal being sworn to. The party filing an objection shall
serve a copy upon each of the other parties to the election.
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-208, MCA

REASCN: This amendment makes clear that either oral or written
notification to the parties of the election results gtarts the
five day period in which to file objections.

24.26.667 CERTIFICATION (1) If no objections are filed
within the time set forth above, or if the challenged ballots
are insufficient in number to affect the regult of the election,
apd——if—po—eunoff-—sleetion-—to—fe-be—held- the board shall
forthwith issue to the parties a certification of
representative, where appropriate.

(2) In order to be certified by the board as the exclusive
representative for any bargaining unit that existed bhefore July
1, 1973, and i3 presently in existence, the empleyee labor
organization must submit £ive—esepies a_copy of the existing
collective bargaining agreement as support of &heir its claim.
AUTH: Sec. 39-31-104, MCA IMP: Sec, 39-31-208, MCA

REASON: The amendment in (1) strikes the statement on runoff
elections since no certification is issued pending a runoff.
The amendment in (2} keeps the reference to labor organizations
consistent with 24.26.660.

24.26.680 COMPLAINT (1) A complaint alleging that a
person or organizatign has engaged in or is engaging in an
unfair labor practice may be filed by an employee, a group of
employees, a labor organization or a public employer within six
months thereof.

(2) A complaint shall be in writing. The original shall
be signed and verified by the complainant or ®is the authorized
representative. The original and £iwe three copies of the
complaint snall be flled w1th the board. Fhe—peard-shall—sexve

{3) w111 remain the same .

(4) If the beard determines that the facts alleged in the
complaint do not constitute an unfair labor practice under
section 39-31-401 and or 39-31-402, MCA, it shall dismiss the
charge.

AUTH: BSec. 39-31-104, MCA IMP: Sec. 39-31-406, MCA

REASON: These amendments clarify that organizations as weil as
individuals may be accused of unfair labor practices. The
amendmencts also make technical adiustments to the wording and
reduce the numper of coples that must be provided at che cime of
filing.
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24.26.680 B RESPONSE TO COMPLAINT AND INVESTIGATION OF
COMPLAINT (1) The board shall serve one copy of the complaint
upon #he esach party charged with the unfair labor practice.

(2) The A party so charged shall file a response with the
board to the complaint within ten days after receipt of the
charges. A response is a letter setting forth in detail facts
relevant to the complaint which the Rrespondent wishes to bring
to the board’s attention including a specific reply to each
factual allegation made in the complaint.

(3) and (4) remain the same.

() As provided for in 39-31-405+43+%, MCA, if after the
investigation or after the appeal provided for in subsection (2)
of 39-31-40%5, MCA, the investigator or the board determines that
there is probable merit for the charge, the beoard shall issue
and causge to be served upon the complaining party and she any
party charged a notice of finding of probable merit.

(6) As provided for in 39-31-405(4), MCA, if a finding of
probable merit is made, the person or entity against whom the
charge is filed shall file an answer to the complaint. The
answer must be made in writing within ten days of regceipt of the

notice of fipding of probable merit.
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-405, MCA

REASON: These amendments clarify the existing rule by
specifying the time in which a party must answer a notice of
finding of probable wmerit and make minor grammatical changes.

24.26.682 NOTICE OF HEARING (1) After the time for
filing an answer has passed, the board shall serve a notice of
hearing upon the parties. The hearing date shall not be less
than five per—mere—than—28 working days £xem after the date of
service. The notice shall include all those items listed
in section 2-4-601, MCA, and shall state whether the board or an
agent of the board will hear the complaint.

AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-406, MCA

REASON : This amendment recognizes that the 20 working day
deadline for conducting a hearing for all complaints is
unrealistic. The change does not preclude a hearing from being
held within 20 working days.

24.26.684 EXCEPTIONS (1) If a majority of the board have
not heard the case, the person who c¢onducted the hearing shall
serve a proposed decision and order upon the parties who shall
have 20 days to file ﬂxceptlons with ard—presentbricfo and-orat
a¥g nts—+to the emptire board.

(2) If briefs in support of a party’'s exceptions are
desired to be submitted, those briefs must be filed with the
board+ er—sept—directly—to—the—board—mempers.- at least =en
fifteen days before the board hearing or the briefs will not be
sccepted or considered.

AUTH: Sec. 35-31-104, MCA IMP: Sec. 39-31-406, MCA
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REASON: These amendments clarify that briefs and oral arguments
are not required when filing exceptions with the board. The
amendments also provide for a more orderly procedure for the
£iling of briefs with the board. The Board Secretary will make
copies of briefs and mail them tc the board members prior to the
board hearing.

24.26.695 PEFIFION INTEREST MEDIATION (1) Im—the—event

7 T 7

- =
amploy S¥--Frovp—of-—employecs—a—tabor—orgamigation—orx o
i £ When a dispute over the negotiation of a
collective bardaining agreement exists between the public
emplovey and a labor organization after a reasonable period of
negotiation or upon expiration of the collective bargaining
agreement, the parties shall request jinterest mediation. The
original of the petition shall be signed by the petitioner or
hi® the authorized representatives g i

The petitioner shall
serve a copy of the petition simultaneously upon any party named
in the petition. The petition shall contain:

(a) the name, address, and telephone number of the
petitioner or authorized representative;

(b) the name, address, and telephone number of the public
employer;

(c) description of the unit involved;

(d} he name, address, and telephone number of the
recognized or certified labor organization and authorized
representative thereof;

(e) a description of the dispute in detail;

(f) a statement as to what assistance is regquested; and

(g) a statement indicating if the request is unilateral or
joint.

(2) will remain the same.

a
t

Upon interest mediation ocard ghall
designate a gqualified labor mediator who is an agent of the
board to media t ispute. The beoard m instead request a
mediator from £ Fed ediation and Conciliation Service, if
one is available.

4 An information dis se o the medi y in the

performance of these duties shall not be divulged unless
approved by the parties inveolved. All files, records, reports

documents, or other papers received or prepared by the mediator
shal ‘clagsjified as confidential and not 3s a public record.
Such matters shall not be disclosed to anyone without the prior
consent of the board.

S5) The mediator shall not produce _apy confidential
records or testimony with regard to any mediation on behalf of
4 Darty Lo a case pending in an roceeding before any court
beoard, investigatory body, arbitrator, or facr finder without
the written consent o¢f the board.

(6) The mediator may hold separate or joint meetings with
the parties or their representatives, and such meetings shall be
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private and nonpublic, excemnt if otherwise mutually agreed upon
by the parties,
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39-31-307, MCA

REASQN: These amendments incorporate most of the text from ARM
24.26.696, and limit this rule to interest mediation of
collective bargaining negotiations. The amendments alsc make
minor grammatical changes. The Board believes that section 39-
31-307, MCA, contemplates mediation over collective bargaining
issues, rather than grievances. Compare: New Rule IV, infra.

NEW RULE V GRIEVANCE MEDIATION (1) When a dispute exists
between a public employer and a labor organization over :the
meaning, interpretation or application of an exisgting collective
bargaining agreement, the parties may reguest grievance
mediation. The board, in its discretion, may designate a
qualified labor mediator to mediate the dispute under the
following conditions:

(a) the parties mutually agree to the request;

(b) the parties mutually agree to the conditons set by the
board; and

(c) the parties mutually agree to waive the applicable
time limitations in the c¢ollective bargaining agreement’s
grievance procedure.

(2) Matrters disclosed to the mediator by the parties
Aduring the course of mediation shall be confidential and shall
not be divulged unless approved by both parties to the dispute.

(3) In the event the dispute goes to arbitration, the
mediator may not be called as a witness or otherwise called to
divulge information or settlement offers which may have been
discussed during mediation.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA

REASON: This proposed new rule defines grievance medijation and
delineates the conditions under which grievance mediation can
occur. This voluntary process of dispute resolution is designed
to axplore avenues of agreement and/or compromise on grievances
prior to submitting them to final and binding arbitration.

24.26.697  FACT FINDER (1) tvhrough (3) will remain the
same ,

(4) The parties shall immediately notify the board of the
name of the fact finder. The board shall notify the fact finder
and along with a request kim to immediately establish dates and
places of hearings.

(5) Within 20 days from aie-notifieation—py-theboard t
date of hearing, the fact finder shall make written andlngs cf
fact and recommendations for resolution of the dispute. The
findings shall be served on both parties and a copy sent to the
poard.

(6) and (7) will remain the same.

(8) The cost of factfinding proceedings must be egually
poyne berween the beoard apnd the parties concerned. The fact
finder shall, wicthin ten working days of the written findings
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submit kis an_invoice of the costs and fees to the board which
shall send copies of am the invoice to both parties on which
they will be billed for one-third of the ctotal. The parties
shall pay the board within five days and the board shall forward
the rtotal amount to the fact finder.

AUTH: Sec. 39-31-104, MCA IMP: Sec., 39-31-308, MCA

REASCN: The amendments clarify the process for payment of the
fact finder’s fee and adds a timeline for the submission of
fees, Minor grammatical changes are made as well.

24.26.698 ARBITRATION (1) and (2) will remain the same.
(3) The parties may petition the board to assist in the
selection of the arbitrator by requesting that the board submit
co them a Qanel of gualified arbitrators. imaecsrdancewith ARM

‘ . 13 ; Jeeis: oy :

of higappointments
AUTH: Sec. 39-31-104, MCA IMP: Sec. 39%-31-310, MCA

REASON: The amendments clarify the nature of the assistance
provided by the board and deletes reference to ARM 26.24.59%5 as
being erroneous. The 30 day decision schedule is deleted
because it is unrealistic.

NEW RULE VI PANEL OF ARBITRATORS AND FACT FINDERS

(1) The board shall maintain a panel of qualified labor
arbitrators and fact finders for referral, upon request, to the
parties to a labor dispute. Panel members are expected to
conform to the ethical standards and procedures set forth in the
code of professional responsibility for arbitrators of labor
disputes as approved by the National Academy of Arbitrators.
The board has established procedures to compile lists and
appoint arbitrators or fact finders from such lists and
considers such facts as background, experience, availability,
acceptability, geographical location and the  expressed
preferences of the parties.

(2) Perscons seeking to be listed on the panel must
complete and submit an application form. The form may be
obtained from the board coffices, 1805 Prospect Avenue, Helena,
or by writing to the board, P.0. Box 1728, Helena, MT 59624-
1728. Upon receipt of an executed form, the board will review
the applicacion, assure that it 1is complete, and make any
necessary inquiries. The board will review the completed
application in light of the criteria set forth below and will
decide whether an applicant should be listed on the panel. Each
applicant will be notified in writing of the board’s deciszion.

(3} Applicants will be accepted on the panel if they:

(a) (1) are experienced in decision-making roles in the
resolution of labor-management disputes; or

(ii) have extensive s=xperience in relevant positions in
collective bargaining; and

(b) are capable of conducting an orderly hearing, can
analyze testimony and exhibits; and
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(ct can prepare clear and concise findings and awards
within reasonable time limits.

(4} The qualifications listed in subsection (3) of this
rule are best demonstrated by the submission of actual
arbitration awards and/or fact finding reports prepared by the
applicant while serving as an impartial arbitrator chosen by the
parties to disputes. Equivalent experience acquired in
training, internship or other development programs, or
experience such as that acquired as a hearing officer or judge
in labor relations controversies also may be considered by the
board.

(5) No advocate shall be listed on the panel. An advocate
is a person who represents employers or labor organizations, as
an employee, attorney or consultant, in matters related to
collective bargaining. A person who was not an advocate when
listed may not continue to be listed after becoming an advocate
and must notify the board of such change in status immediately.

(6) Initial listing on the panel may be for a period not
to exceed three years and may be renewed for periods not to
exceed two years, provided upon review the listing is not
canceled by the board as set forth below. Notice of
cancellation may he given to the member whenever the member:

(a) no longer meets the criteria for admission;

(b) has been repeatedly and flagrantly delinguent in
submitting awards;

{¢) has refused to make reasonable and periodic reports to
~he board as required;

{d) has been the subject of complaints by parties who use
board panels and the board, after appropriate inguiry, concludes
-hat just cause for cancellation has been shown; or

(e} 1ig determined by the board to be unacceptable by the
varties, based on board records showing the number of times the
arbitrator or fact {finder‘s name has been proposed to the
parties and cthe number of times the person has been selected.

(7) When, pursuant to a request, the board submits a list
of arbitrators or fact finders to the parties to a dispute, the
names on the lists shall be drawn at random from the panel
described above. However, the board will attempt to comply with
a joint request of the parties to restrict the lists in any of
the follcowing ways:

‘a} only arbitrators who are listed on the labor
arbitration panel of the American Arbitration Association or the
Tederal Mediation and Conciliation Service or who are members of
the National Academy of Arbitrators;

b) only arbitrators whose resumes filed with the beoard
show that they are engaged exclusively or primarily in the
practice of arbitration or fact finding; or

{c) only arbitrators who reside in Montana.

{8y If they desire, the parties may Jjointly request a
second list of arbitrators or fact finders. A second list will
consist of names drawn at random from the panel without regard
to any restrictions requested by the parties.

(9) Arbitrators and fact finders selected by the parties
purguant to rerferral of their name by the board shall notify the
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hoard of acceptance =f appointments, scheduling of hearing,
continuances or postponements, and cancellations.

(10) Arbitrators and fact finders listed on the panel shall
provide the board with one copy of all written decisions or
recommendations issued.

(1l) Nothing contained herein should be construed to limit
the right of parties to select jointly any arbitrators or
arbitration procedure acceptable to them.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, MCA

REASON : This proposed new rule establishes the necessary
requirements and competencies for arbitrators and fact finders
seeking to be lizted with the beard, and defines the procsesses
by which the parties selectr arbitrators and fact finders from
the lists maintained by the board.

3. The Board of Personnel Appeals proposes repealing ARM
24.26.696, Mediation, on the grounds that the subject matter of
the rule is being included in ARM 24.26.695, Interest Mediation,
as part of the revision of the Board rules. Authority to repeal
this rule is contained in section 39-31-104, MCA and implements
section 39-31-307, MCA.

4. Interested persons way present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Paul Melvin

Board of Personnel Appeals

Department of Labor and Industry

P.O. Box 1728

Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., November 12,
1893,

5. The Beoard of Personnel Appeals proposes to make these
rule amendments, repeals and new rules effective January ‘1,
1994. The Board reserves the right to make some or any of the
proposed amendments, repeals, and/or new rules effective on a
different date, or not at all, as the Board deems appropriate.

6. The Hearing Unit of the Legal Services Division of the
Department of Labor and Industry has been designated to preside
over and conduct the hearing.

D A Seu T

David A. Scott Willis M. McKeon, Chair
Rule Reviewer BOARD OF PERSONNEL APPEALS

Certified to the Secretary of State: October 4, 1993.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PROPOSED
Repeal of Rule 38.5.3345 ) REPEAL OF RULE 38.5.3345
Regarding Unauthorized Changes)

of Telephone Customers’ ) NO PUBLIC HEARING
Primary Interexchange ) CONTEMPLATED

Carrier (PIC). )
TO: All Incterested Persons

1. On November 15, 1993 the Departwment of Public Service
Regulation proposes to repeal the above stated rule.

2. The rule proposed to be repealed is 38.5.3345 CHANGE
IN_CUSTOMER’S INTEREXCHANGE CARRIER and is located at page 38-
895, Administrative Rules of Montana. The authority sections
were 69-3-103 and 69-3-822, MCA, and implementing sections were
69-3-102 and 69-3-201, MCA. This rule 1is being repealed
because primary interexchange carrier (PIC)-change data sup-
plied by various local exchange carriers indicates that the
problem of unauthorized PIC changes, also referred to as

"slamming, " is not an industry-wide problem, Rather, the
problem appears to be the result of the fraudulent practices of
several small companies. Since the rule as currently drafted

vargets the whole interexchange carrier industry, the Commis-
sion believes it is overly broad and should be repealed.

3. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing (original
and 10 ¢opies) to Tim Sweeney, Public Service Commission, 1701
Prospect Avenue, P.0. Box 202601, Helena, Montana 59%620-2601 no
later than November 15, 1993.

4. If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a public hearing and submit this request along with any
written comments he has (original and 10 copies) to Tim
Sweeney, Public Service Commission, 1701 Prospect Avenue, P.O.
Box 202601, Helena, Montana 59620-2601, no later than November
15, 1893.

5. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
repeal; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
cice of the hearing will be published in the Meontana Adminis-
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trative Register. Ten percent of those perscons directly af-
fected has been determined to be one (1) based upcon the number
of interexchange carriers serving Montana.

6. The Montana Consumer Counsel, 34 West Sixth Avenue,

P.0. Box 201703, Helena, Mcntana 59%620-1703, (406) 444-2771, is
available and may be contacted to representc consumer interests

in this matter.
/ E ‘S; / Gt

Bob Rowe, Vice Chairman

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 4, 1993.

1é2i::E:;:Jén;lﬂ&&l;qﬁlﬁ-__-—
eviewed By
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BEFCRE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE 3TATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PROPOSED
Amendment of a Rule to Remove ) AMENDMENT TO RULE 38.3.702
Reference to Class E Motor ) AND PROPOSED REPEAL OF
Carrier and Proposed Repeal ) RULES 38.3.1401 THROUGH

)

of Rules Pertaining to Class 38.3.1420
E Motor Carriers. ) NO PUBLIC HEARING
) CONTEMPLATED
TO: All Interested Persons
1. On November 15, 1993 the Department of Public Service

Requlation proposes to amend and repeal the rules identified in
the above title and described in the following paragraphs, all
related to Class E motor carriers, motor carriers authorized to
transport logs. The proposed rules to be repealed are located
at pages 38-192.1 - 38-192.14, Administrative Rules of Montana.
2. The rule proposed to be amended provides as follows.

38.3.702 BODILY INJURY AND PROPERTY DAMAGE LIABILITY IN-
SURANCE (1) Every class A, class B, class C, and c¢lass D+
and—elass—s intrastate carrier must file with this commission
evidence of complying with the minimum insurance requirements
of this commission as applicable to bodily injury and property
damage liability insurance.

(2) Por the purposes of this sub-chapter "bodily injury"
shall include death. AUTH: Sec. 69-12-201, MCA, and Ch. 364,
L. 1993; IMP, Ch. 364, L. 1993

3. The rules proposed for repeal provide, in substance,
as follows:

38.3.31401 APPLICATIQON FOR CLASS FE AUTHORITY ON PROQOF QF
BEIN NGAGED I HE _BUSINESS AUTH: Sec. 69~12-201, MCA, and
364, L. 1993; IMP: Ch. 364, L. 1993

38.3.1402 APPLICATIONS FOR CLASS E AUTHORITY PROOF _OF
BEING ENGAGED IN_THE BUSINESS -- DEFINITIONS AUTH: Sec. 69-
12-201, MCA, and Ch. 364, L. 1993; IMP: Ch, 364, L. 1993

38.:3.1403 APPLICATIQONS FOR CLASS E AUTHORITY ON PROQF OF
BEING ENGAGED IN THE BUSINESS -- MINIMUM PROQF REOUIRED AUTH:
Sec. £9-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L.
1993

38.3.1406 CONTRACT FOR CLASS B SERVICES AUTH: 3ec. 59-
12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993

38.3.1408 CONTRACT FOR _CLASS B SERVICES -- REQUIRED PRO-
VISIONS AUTH: Sec. 69-12-201, MCA, and Ch. 364, L. 1993; IMP:
Ch. 364, L. 1993

b
o
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38,.3.1409 CONTRACT FOR_CLASS B SERVICESG -- CONTINUING
PERFOR| CE, MULTI LOADS  AUTH: Sec, 69-12-201, MCA, and
Ch. 364, L. 1993; IMP: Ch. 364, L. 1993

;3.1410 CONTRACT FOR CLASS E SERVICES -~ CUMENTATION
AUTH: Sec. 69-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364,
L. 1993

.3, SS OPERATION AUTH: Sec.
§9-12-201, MCA, and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993

38.3.1415 CLASS E REGULAR BASIS AUTH: Sec., 69-12-201,
MCA, and Ch. 364, L, 1993; IMP: Ch. 364, L. 1993

38.3.1416 _RETAINING CLASS E CERTIFICATE AUTH: Sec. 69-
12-201, MCA, and Ch. 364, L, 1993; IMP: Ch. 364, L. 1993

38.3.1417 QTH IR STANCE, LLOWING RETENTION OF
E CERTIFICATE AUTH: Sec. 69-12-201, MCA, and Ch. 364, L.
1993; IMP: Ch. 364, L. 1993

38.3.1418 CLASS E REPQRTS AUTH: Sec. 69-12-201, MCA,
and Ch. 364, L. 1993; IMP: Ch. 364, L. 1993

38.3.143 ADDITIONAL ORMATION RF RED B E C 5-
SION AUTH: Sec. 6£9-12-201, MCA, and Ch. 364, L. 1993; IMP:
Ch., 364, L. 1993

38.3.21420 SHOW CAUSE ORDER  AUTH: Sec. 69-12-201, MCA,
and Ch. 364, L. 1993; IMP: Ch. 364, L. 1983

4., Rationale: The statement of reasonable necessity for
‘the proposed amendment and repeal is that these actions are
required by law, The 53rd Legislature of the State of Montana,
through Ch. 364, L. 1993 (effective October 1, 1993) repealed
all PSC-administered law prescribing regulation of C(Class E
motor carriers, rendering administrative rule references and
rules pertaining to Class E motor carriers meaningless.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment or repeal in
writing (original and 10 copies) teo Martin Jacobson, Public
Service Commission, 1701 Prospect Avenue, P.O. Box 202601,
Helena, Montana 39620-2601 no later than November 12, 1993.

6. If a person who is directly affected by the proposed
amendment or repeal wishes to express his data, views and argu-
ments orally or in writing at a public hearing, he must make
written request for a public hearing and submit this request
along with any written comments he has (original and 10 copies)
to Martin Jacobson, Public Service Commission, 1701 Prospect
Avenue, P.0. Box 202601, Helena, Montana 59620-2601, no later
than November 12, 1993.

7. If the agency receives requests for a public hearing
on the proposed amendment or repeal from either 10% or 25,
whichever is less, of the persons who are directly affected by
che proposed amendment or repeal; from the Administrative Code
Committee of the legislature; from a governmental subdivision
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or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 40 perscons
based upon the existence of at least 400 Class E motor
carriers.

8. The authority of the agency to make rules as proposed
and the statutes being implemented are set forth following each
rule above.

9. The Montana Consumer Counsel, 34 West Sixth Avenue,
P.0O., Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is
available and may be contacted to represent consumer interests

in this matter.
/ gzéy } [ -

Bob Rowe, Vice Chairman

CERTIFIED TQO THE SECRETARY OF STATE QCTOBER 4, 1993,

Mj#‘
Reviewed By
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE QF PUBLIC HEARING ON
of ARM 42.21.106, 42.21.107, ) THE PROPOSED AMENDMENT of ARM
42.21.113, 42.21.123, 42.21.131 ) 42.21.106, 42.21.107, 42.21.
42.21,137, 42.21.138, 42.21.139 ) 113, 42.21.123, 42.21.131,
42.21.140, 42.21.15), 42.21.155 ) 42.21.137, 42.21.138, 42.21.
42,21.163, and 42.21.305 and )y 139, 42.21.140, 42.21.151,
REPEAL of ARM 42.21.164 relating) 42.21.155, 42,.21.163 and 42.
to Personal Property 21.305 and REPEAL of ARM
42.21.164 relating to
Personal Property

TO:; All Interested Persons:

1. On November 8, 1993, at 9:00 a.m., a public hearing
will be held in the Fourth Floar Conference Room of the Mitchell
Building, at Helena, Montana, to consider the repeal of ARM
42.21,164 and the amendment of ARM 42.21.106, 42.21.107,
42.21.113, 42.21.123, 42.21.131, 42.21.137, 42.21.138,
42.21.139, 42.21.140, 42.21.351, 42.21.155, 42.21.163, and
42.21.305 relating to personal property.

2. The Department proposes to repeal the following rule:

42.21.164 REQUEST POR REVIEW found at page 42-2150 of the
Administrative Rules of Montana.
AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-8=111, MCA.

3. The rules as proposed to be amended provide as follows:

42.21.106 TRUCKS (1) through (3) remain the same.

{4) The trended depreciation sc¢hedule referred to in
subsections (2) and (3) is listed below and shall be used for
the 1993 1994 tax year. The percentages approximate 80% of the
average retail value of all trucks over 1 ton as calculated from
the guidebook listed in subsection (1).

TRUCK TRENDED DEPRECIATION SCHEDULE

YEAR ACQUIRED % GOOD
993 -50%
G- 418
3482 4%
E-a- 5%
PP 2
1990 29%

5
1986 —24y
Hoed 0%
AT 14
P-4 paia)
1986 5%
1985 T4
19-10/14/93
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(5) remains the same.

(6) All trucks and truck tractors of 26,000 pounds or
more, licensed weight or gross vehicle weight, are subject tc an
additional 45 mills levied upon the taxable value,

t6r (7) This rule is effective for tax years beginning
after December 31, 1992 1993.

AUTH: Sec. 15-1-201 MCA; IMP: Secs. 15-6-139, 15-6-140 and
61-3-321 MCA

42.21.307 TRAILERS (l)(a) through (1l)(d) remains the
same.

(e) The trended depreciation schedules referred to in
subsections (1)(b), (c¢), and (d) is are listed below and shall
be used for the 1993 1994 tax year.

TRAILERS 0 - 18,000 LBS. G.V.W.

YEAR NEW/BCQUIRED % GOOD
TE8S rory
1992 30%
158 P
852 59%
3363 P
59T ST%
1300 P
556 T6%
1ORG Log
383 2%
S 405
o486 8%

SR AdR
To87 4%
TR A5G
286 2%

c A5
985 4%
PPN A5
T84 4 6%
1GR3 P
983 %
TGRS P
582 6%
P 48
8681 %
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19734 Before 5%
1994 80%
1993 60%
1992 58%
1991 54%
1990 51%
1989 48%
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1578 773
975 303
1874 s Before 15%

(2) The wholesale wvalue for all trailers over—187900¢
18,001 - 25,999 GVW is:

(a) remalns the same.

{b) The acquired cost as certified by the owner or
applicant to the department of revenue, as applied to the
depreciation schedule in subsection (2)td¥y (e).

{c) Values as derived from department of revenue developed
supplementary schedules. These schedules will be used in
conjunction with the depreciation schedule in subsection (2)+¢d¥
(e). The purpose of the department developed schedules will be
to arrive at a value which approximates wholesale value.
Supplemental schedules have been developed and are included in
the department of revenue trailer manual. They are hereby
incorporated by reference. Copies are available to taxpayers at
a reasonable cost for copying.

(d) Al} trailers and semi-trailers with a licensed gross
weight <f 26,000 pounds or more are exempt from taxation.

tdy (e} The trended depreciation schedule mentioned in
sub=gection {2)(b) and (¢) is listed below and shall be used for
the 893 1994 tax year. It is the same schedule as used in ARM
42.21.106(47.
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(3) This rule is effective for tax years beginning after
December 31, 1992 1993.

AUTH: Sec. 15-1-201 MCA; IMP: Secs., 15-6-138, 15~6=129 and
15-6-201 MCA. ‘__

42.21.113 LEASED AND RENTED EQUIPMENT (1) (a) through (2)
remains the same.

(3) The trended depreciation schedules referred to in
subsections (1) and (2) are listed below and shall be used for
tax year 1993 1964.
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Year

New/Acquired 30 - 500 $501 - 1500 81,501 or Greater
392 % F5% T
99t +0% T F2%
1956 +4% T2 EEai
e 7% 358 4%
984 % 2% 245
1987 % 24 244
e —ard—otder—157% 215 2%
1993 70% 85% 853
1992 4% 69% 71%
FEL Y % 53% 6%
13990 9% 35% 39%
1989 and older 9% 0% 24%

|
|

(4) remains the same.
(5) For rental video tapes the following schedule shall be

used:
Year Acquired Trended % Good
3392 25%
oot %
1996 T%
1993 25%
1992 15%
1991 10%

(6) This rule is effective for tax years beginning after
December 31, 1992 1993.
AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15+6-136 MCA.

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4)
remains the same.

(9) The trended depreciation schedule referred to in
subsections (2) through (4) is listed below and shall be used
for tax year #99% 1994, The schedule is derived by using the
guidebook listed in subsection (1) and the "Farm Tractor Trade-
In Guide" and "“Farm Equipment Trade-In Guide" of the current
year of assessment and are incorporated by reference, Technical
Publications Division, Intertec Publishing Corporation, Box
12901, Overland Park, Kansas 66212, as the data base. The

trended depreciation schedule will approximate average Lloan
value.

TRENDED % GOOD

YEAR AVERAGE LOAN
993 5%
P 38
902 2%
99y 4643
aE P
2T LG

19-10/14/93 MAR Notice No. 42-2-551



~2378-

1q 414
P04 0 Y
LaAa 30
U0 A
oa AL g
987 5%

o 248
986 %
1 QR 394
L IFoT A
1 oaa Aaa
o4 32%
g P
o83 3I1%
1aaa B
L2704 JZ 0
+ aas EUW
=701 2 Lo
G AG S ae
3486 3%
189G 254
e79 29%
S 2
LT ue
159 Neg
977 26%
P o
976 25%
1o apa
975 26%
G P
974 25%
o S A
93 24%
TS 23
1932 23%
a3 I
E - 22%
T a9n 533
976 2%

I

—
L' =]
o
s
=2}
w
o8

|
|

Juwt
D]
=l
Lo
w
Ll
o

|
|

!
ftey
i=]
L8
o
D
o

|
|

H
vy
O
=
£
|
o

|
|

s
o
v
S
S

=

o0

|
|

)
[Yel
@™
0|
Lo
(=]
.

|
|

=
=)
@
[o+]
W
~J
L

|
|

|
w0
o)
~J|
W
[}
L

=
0|
[+3]
[24]
W
wn
of

|
|

,4
D
o
|
L
LY
P

—
0
)
N
(W
L
o

I
|

[
O
[»e!
L
W
N
o

|
w
(o]
B
L
(8]
o8|

|
|

—
w
ol
=

[~
>

o]

|
D
(2]
(=
)
[=]
e

|
|

b~
iel
~
k=
¥
O
o0

[
0|
~J]
o0}
N
~J
L4

=
O
~J|
~3
&9
(=]
o

|
|

[
Ri=l
~J|
(=31
[N
~J
o)

|
|

t
W
~Ji
wn
[
(o)}
L.

|
|

i
w
-3
L=
%]
wn
o

)
Lol
~
i
[\
[*%]
.

|
|

i
ol
~J
%)

8]

»

of

v
el
~J
=
o
i~
oF

|

1970 and before

2|
(=]
o

(6) remains the same.

(7Y This rule 1s effective for tax years beginning after
December 31, 993 1994.

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA.
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42.21,131 HEAVY EQUIPMENT (1) The—whc&usai!—markgtfva&pe
of—heavyequrpmerrt—strait e the aLT{ULLcd TostT—&s LELt.J-fL't:d oYy

= . : PRI ; P
L‘:Liuﬁat. JL _h: ‘jtyl:ll. LIy \..hc' vaIgaL iUl UL 1”241 WUWAIIEHL wil 1l
be—avwed—onm—theother—procedures—treretmr—tiwsteds The wholesale

market value of heavy equipment shall be the quick sale as shown

in the "Green Guide" and "Green Guide for Older Egquipment' for

the current year of assessment., This guide may be reviewed in

the department or purchased from the publisher and is

incorporated by reference: Equipment Guide Book Company, 2800

West Bayshore Road, P.0. Box 10113, Palo Alto, California 94303.
(2)

kavam&tfurnta-eﬂﬂeﬁﬂ For all heavy equxpment which cannot be
valued under subsection (1), the department of revenue or its
agent shall try to ascerfain the original FOB through old heavy
equipment valuation guidebooks. If an original FOB cannot be
ascertained, the department of revenue or its agent may use
trending to determine the FOB. The FOB or "trended"” FOB will be
used 1n conjunction with the depreciation schedule in subsectlon
(5) to arrive at a value which approximates wholesale value.
The trend factors are the most recent available in the Marshall
Valuation Service Manual for the year of assessment. The
Marshall Valuation Service Manual published by "Marshall and
Swift Publishing Company”, 1617 Beverly Boulevard, P.0. Box
26307, Los Angeles, California 980026, is herein adopted by
reference.

(3) PFor equipment that cannot be valued under subsections
(1) and (2), the value for heavy equipment shall be ascertained
by trending the quick sale as found in the guide in subsection
t2r (1), for the same make and model. The trend factors are the
same as those mentioned in ;ubsectlon tHr (2).

(4)
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referencer The wholesale market value of heavy equipment that
cannot be valued under subsections (1), (2) or (3) shall be the
acguired cost, as certified by the owner or applicant to the
department of revenue, applied to the depreciation schedule in
subsection (5). The department may require proof from the
taxpayer to certify the accuracy of the acguired cost,

(57 The trended depreclation schedules referred to in
subsections t¥¥y (2), (3) and (4) % are listed below and shall
be used for tax year ¥993 1994. The percentages approximate the
"quick sale" values as calculated in the guidebooks listed in

subsection 2% (1).

AEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE
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1981 26%
1980 27%
15979 27%
1978 273
1977 273
19786 22%
1975 21%
1974 21

l
|

1973 & Before

[N
[
o

|

(6) This rule is effective for rax years beginning after
December 31, %942 1593, and applies to all heavy equipment not
listed in ARM 42,211,139,

AUTH: Sec. 15-1-201 MCA: IMP: Sec. 18~6~135, 15-6=~138, and
15-6-140 MCA.

42.21.137 SEISMOGRAFH UNITS AND ALLIED EQUIPMENT

{1) through (3) remain the same.

(4) 'The trended depreciation schedules referred to in
subsections (1) through ({3) are listed below and shall be used
for tax year ¥993 1994.

SEISMOGRAPH UNITS

TRENDED
YEAR TREND TRENDED WHOLESALE WHOLESALE
ACQUIRED 3 GO0D FACTOR % GOOD FACTOR % GOOD

93— e —— 1 80— 38

1aas At A P P
992 85% 000 5% 864 ik
P P —a as A crg
+99+ 9% 005 % B6% 55%
P £og ot e P ~a
EY-a-Av] =) P i o T2 pv h )
YR g o PO PN 2840
1989 % 53 6% B0% 29%
Iy P R Py aaa 183
PO tRel A Py o X3l QU L%

1994 100% 1.000 100% 80% 80%
1993 B5% 1.000 85% 80% 68%
1992 69% 1.010 70% 80% 56%
1991 52% 1.018 53% 80% 42%
1990 34% 1.040 35% 80% 28%
1989 30% 1.067 21% 80% 17%
1988 & older 5% 1.128 6% 80% 5%

SEISMOGRAPH ALLIED EQUIPMENT

YEAR TREND TRENDED
ACQUIRED % GOOD FACTOR ¥ GOOD

1993 HHo% b 9Ot TO6%

a2 85% 1606 B5%
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I99% &% =005 —Go%
990 524 =026 —53%
Fa-g-1-4 LA =153 6%
T8 26 T3 22%
7t oider T 6% %
1993 100% 1.000 100%
1992 35% 1.000 85%
1991 69% 1.010 70%
1990 52% 1.018 53%
1989 34% 1,040 35%
1988 20% 1.067 21%
1987 & older 5% 1.128 6%

{5) This rule is effective for tax years beginning after
December 31, 1992 1993.
AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA.

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT

(1) through (2} remain the same.

{(3) The trended depreciation schedule referred to in
subsections (1) and (2) is listed below and shall be used for
tax year 993 1994.

QIL AND GAS FTELD PRODUCTION
EQUIPMENT TRENDED DEPRECIATION SCHEDULE

YEAR TREND TRENDED
ACQUIRED % GOOD FACTOR % GOOD
194 PN —aas AR
T3 oY% 000 0%
P B NP S a
92 A ParRiAiais 3%
133 N ans aag
15349t 894 HO85 9%
e 0 T an Ac
895 3% =926 B5%
RS e PR o
19689 77% =653 g%
1GaR 234 I, 2q8
988 7% o 7%
ans 8 PR
BT T oYt
AL e 3 ae
981G 8% 173 8%

ar Can NP A
pa-g-p) ¥ 79 0%

na Y Q5 Eas
964 5% B Ty

" 2194 v a0 P
583 39% =229 8%
GRS N + ar 430
1962 3% 240 41%
1943 PN B 378
381 284 T30 7%
PN 534 N EvY
Fa-4- 23% =437 4%

1

1994 100% 1.000 100%
1593 95% 7,000 95%
1992 B9% 1.010 90%
1991 83% 1.018 B4%
1950 774 1.040 80%
19589 71% T.067 76%
1988 65% 1.128 73%

|
|

|
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1987 58% 1.176 68%
1986 T51% 1.189 61%
1985 i5% 1.104 54%
1984 39% T.211 7%
1983 33% 1.243 413
1982 28% 1.262 35%
1981 23% 1.328 31%
1980 & Older “30% T.477 30%

(4) remains the same,

(5) This rule is effective for tax years beginning after
December 31, 992 1993.

AUTH: Sec. 15-~1-201 MCA; IMP: Sec. 15-6-138 MCA.

42.21.139 WORKOVER AND SERVICE RIGS (1) through (4)
remain the same.
(3) The trended depreciation schedule referred to in

subsections (2) and (4) is listed below and shall be used for
tax year 1993 1994.

SERVICE AND WORKOVER RIG % GOOD SCHEDULE

TRENDED
WHOLESALE WHOLESALE
YEAR % GOOD FACTOR T3 _GOGh_
19931 0% - G8% g%
THyE-———— I 0% P4
991 1N 2 0% 7%
e e e 1y
Bt — A
toag E1ik B-0% —46%
TG e e G e — S
1986 3% B0 284
s 3% -B6% 4%
9 e G
8 Oider 20% 8% 1%
1994 100% 80% 80%
1953 32% 80% 74%
1992 _84% TT30% 6%
EEN 76% _.80% 61%
1990 _67% 30% 54%
1989 58% 30% 46%
1988 49% 30% 39%
1987 35% 50% 28%
986 _30% 80% 24%
1985 24% 80% 19%
1984 ¢ 0Older 20% 80% 16%

(6) This rule is effective for tax years beginning after
December 31, 992 1993.
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AUTH: Sec. 15-1-201 MCA; IMP: Sec., 15-6-138 MCA

42.21.140 OIL DRILLING RIGS (1) remains the same.

(2) The department of revenue shall prepare a 10-year
trended depreciation schedule for oil drilling rigs. The
trended depreciation schedule shall be derived from depreciation
factors published by "Marshall and Swift Publication Company”.
The trended depreciation schedule for tax year 1993 1994 1is
listed below.

DRILL RIG % GOOD SCHEDULE
TRENDED
YEAR % GOOD

8l

,
v
iy
PR
H
b b
b S
E

T TIE
PV A
ToT = 2e 53
LW i
50 To%
IR .Y
oy T
PV Py
=0T T
G A9
ES-£- N4 L R-4 7
T-OQRE S8
Jow -5
P 2P
o8O >U%
324 Wy
TIaT 2
1R 3 33 204
TUTATaTOIgeT U

P
<
[=]
o0

P Lo
[¥=13ve)
el
[RIrS
=)
X
oo

H
D
ve]
L8]
e 5]
B
99|

—
w
O
-

~

o
pe

]
O
O
O
o
~J|
L

-
[fe)
0|
el
w
o
o8

—
ptel
-]
05|
N
\D;
o

.
O
feel
~J|
e
w

>

[
[r=]
fed]
o
[
[=l
L

!
irel
o
wn
N
-y
R

i
D
0|
N
[+

=

2
o
=
Q.
m

N

[
(=]
o

(3) remains the same.

(4) This rule is effective for tax vyears beginning after
December 31, 1992 1993,

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA.

42.21.151 TELEVISION CABLE SYSTEMS (1) through(3) remain
the same.

(4) The trended depreciation schedules referred to in
subsections (2) and (3) are listed below and shall be in effect
for tax year 993 1994,
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TABLE 1: 5 YEAR "DISHES"

TREND TRENDED
YEAR % GOQD FACTOR % GOOD
+a92— 5% —- 000 A5+
991+ 9% — 009 %
1999 ta 1629 S
1G4S 4% G5 I
1988 —s—uideT At T — 254
1993 85% 1.000 85%
1392 T69% 1.012 70%
1991 52% 1.029 53%
1990 Ja% 1.045 363
T989 & older  20% 17073 prE)

TABLE 2: 10 YEAR "TOWERS"

TREND TRENDED
YEAR % GOOD FACTOR % GOOD
B B - S £ £ 13
1G5
TF T R G P
+989 674 856 F4
98— F Pt 5
e ——— A G — kG — —Gy
TS 3G} PP
TG ——— AP 3 G — 3G
19— — P R — 204
98— older——2f— 23— P4
1993 92% 1.000 923
1992 84% 1.012 853
1991 T6% 1.025 78%
1590 574 1,045 T0%
1989 58% TTT1.073 63%
1588 45% 1131 55%
1587 39% 1.179 16%
1986 30% 1.196 36%
1985 24% 1.208 9%
1984 & older 0% 1.225 75y

w

942 1993.

AUTH: Sec. 15~1-201 MCA; IMP: Sec. 15-6-140 MCA,

42,21.155

DEPRECIATION SCHEDULES

(2}

1994 are listed bhelow.

47.21.156.

19-10/14/93
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This rule is effective for tax years beginning after
December 31,
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The trended depreciation schedules for tax year 1993

The categories are explained
factors are derived according to ARM
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42.21.156 and 42.21.157.

CATEGORY 1
TREND TRENDED
YEAR %_GOOD FACTOR % GOOD
1592 0% =666 Fo%
99t +5% 66 43
1956 2604% G946 9%

1993 70% 1.000 70%
1993 35% 0.969 743
1391 20% 0.935 19%
1390_and older _10% 0,915 5%
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1991 52% 1.015 53%
1990 343 1.006 34%
1989 and older 20% 1.023 20%
CATEGORY 3

TREND TRENDED
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CATEGORY 4

TRENDED
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1984 and older 20%

o

.314 263

ATH: Sec. 15+-1-201 MCA; IMP: Sec. 15-6-139 MCA.

42,.21.163 PERSONAL PROPERTY TAX REFUND (1) A person
removing migratory personal property, except motor vehicles
under Title 61, from the state before the end of the calendar
year of assessment may apply for a refund of property tax paid.
application must be made with the treasurer of the county where
the property was assegsed. The application must be made by
January 31 following the year of assessment.

(2) The application must contain:

{(a) the name and current mailing address of the applicant;

(b) a complete description of the personal property;

(c}y the Montana property tax bill for the
personal property under consideration with proof of full
payment;

(d) the date the perscnal property was removed from the
state;

(e) the location of the personal property upon removal
from the state; and

(E) proof that tax was paid on the personal property in
another state; such as a verified tax paid receipt.

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-16-613.

42.21,305 TRENDED DEPRECIATION SCHEDULES (1) 3493 1994
trended percent depreciation schedule for licensed motorcycles
and licensed quadricycles:

Year Trended % Good
IGea i e+ v-v-wa——
- a= VS
2 &
992 T4
3 £y
P - e TI%
10 A5
1990 47
TGRS 4
P-4 ta-d )
948 404
987 Era
e 234
1966 29%
ag5— 29%
984 234
1983 204
9482 6%
1981 To%
966 5%
33T Jcs
1999 5%
- Oder 5%
1994 80%
1993 57%
1992 55%
1991 49%
1990 4%
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1989 41%
1288 38%
1587 37%
1986 9%
1585 26%
1984 343
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(2) 993 1994 trended depreclation schedule for

automobiles and trucks with a rated capacity of 1 ton and less:
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1977 & OQOlder 5%
AUTH: Secs. 15-1-201 and 61-3-506 MCA; IMP: 15-8-202 MCA.

4. The department is proposing the amendments because 15~
B-111, MCA, requires the department to assess all property at
100% of its market value except as provided in 15-7-111, MCA.
The statute does not address in detail how the department is to
arrive at market value. Through various administrative rules,
the department has adopted the concept of trending and
depreciation to arrive at market value for property in instances
where the present market value is unknown.

The method by which trending and depreciation schedules are
derived is described in the existing rules, and that method is
not being changed. However, the method does result in annual
changes to the schedules. State courts have indicated that
those schedules must be a part of the rule.

Additionally, ARM 42,21.106 and 42.21.107 are being amended
to reflect 1993 legislative changes.

ARM 42,19.163 1is Dbeing amended to reflect a 1993
legislative change created by SB-438.

ARM 42.21.164 is being repealed because it is unnecessary.
Sections of this rule conflict with 15-8-111, MCA. Further, the
taxpayer is afforded an opportunity for review by filing an
AB-26.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 12, 1993.

6. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

e
Ve )

( Y A { LT

CLEQ ANDERSON e K BINSON

Rule Reviewer irector of Revenue

Certified to Secretary of State October 4, 1993,

19-10/14/93 MAR Notice No. 42-2-551



-2392-

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING ON
of ARM 42.20.161 and 42.20. } THE AMENDMENT of ARM 42.20.
164 and the ADOPTION of NEW ) 161 and 42.20.164 and the
RULES I through V relating to ) PROPOSED ADOPTION of NEW
Forest Land Classification ) RULES I through V relating

) to Porest Land Classificatien

TO: ALl Interested Persons:

1. On November 4, 1993, at 1:30 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption and amend-
ment of the above stated rules relating to forest land classification.

2. The proposed new rules do not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The new rules as proposed to be adopted and rules as
proposed to be amended provide as follows:

42.20.161 FOREST LAND CLASSTIFICATION DEFINITIONS

(1) Effective January 1, 1994, the department of revenue
shall use the following definitions to determine forest land
classification and the productive capacity of land to grow
timber:

(a) The phrase '"capable of producing timber that can be
harvested in commercial quantity" means, forest land that can
produce 30 25 cubic feet or more of stemwood per acre per year
in live softwood trees, 1.0 inch in diameter at breast height,
at the culmination of the mean annual increment (the point of
maximum wood preduction) for fully-stocked, natural stands; and

(1) through (iii) remains the same.

(b) through (1) remains the same.

AUTH: Sec. 15-44-105 MCA; IMP: Secs. 15=-44-101 and 15-44-
102 MCA.

42.20,164 FOREST SITE PRODUCTIVITY CLASSES (1) Effective
January 1, 1994, the department of revenue shall assign all
forest land to one of the following forest site productivity
class designations:

(a) forest site productivity class ¥¥¥ IV (25 through 44.9
cubic feet of wood per acre per vyear);

(b) forest site productivity class ¥% III (45 through 64.9
cubic feet of wood per acre per year):;

tc) forest site productivity class ¥ II (65 through 84.9
cubic feet of wood per acCre per year);

(d) forest site productivity class ¥ ] (85 throughrit+-3
and over cubic feet of wood per acre per year);
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AUTH: Sec, 15-44-105 MCA; IMP: Secs. 15-44-101 and 15-44-
102 MCA.

NEW RULE I FOREST LAND ELIGIBILITY - GENERAL PRINCIPLES

(1) All parcels under one ownership that are 15 contiguous
acres or greater that meet the reguirements of ARM 42.20,160 and
42.20.161 shall be assessed and taxed as forest land.

(2) The property owner of record or the owner's agent must
ptovide proof of eligibility on an application form prescribed
by the department.

(a) Forest land application forms shall be available at
each county appraisal office. Applications must be submitted to
the county appraisal office in which the property resides prior
to March 1 of the year for which the reclassification is being
sought or within 15 days after being notified of a classifica-
tion change, whichever is later.

{b) An annual application is not required. The owner or
owner's agent need reapply only under the following conditions:

(1) the landowner believes they meet eligibility
requirements and wants the department to consider the
classification of the land as forest land;

{(ii) the department has reclassified the property because
of a change in the eligibility of the property, a change in
property use or a change in ownership.

(c) The department shall review the application and may
conduct a field evaluation. The department will approve or deny
the application and return a copy of the form with the written
decision to the property owner or the owner's agent.

(d) An applicant for forest land classification who is
dissatisfied with the department's determination may appeal to
the appropriate county tax appeal board pursuant to 15-1%-101,
MCA.

(3) All terms and classification procedures pertaining to
forest lands are defined in ARM 42.20.161 and the "Forest
Productivity Classification Manual" as compiled by the Property
Assessment Division of the Department of Revenue.

AUTH: Secs. 15-1-201 and 15-44-105, MCA; IMP: Secs, 15-44-
101 tRrough 15-44-104, MCA. -

NEW RULE TI FOREST LAND VALUATION ZONES (1) The
department shall divide the state into forest valuation zones,
with each zone designated to recognize the uniqueness of
marketing areas, timber types, growth rates, access, and other

pertinent factors that affect value. The designated forest
valuation zones and the counties contained within each zone are:
(a) Zone 1 - Northwest: Flathead, Lincoln and Sanders
counties:
(b) Zone 2 - West Central: Granite, Lake, Mineral,
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Missoula, Powell and Ravalli counties;

(c) Zone 3 = South Central: Beaverhead, Deer Lodge,
Jefferson, Lewis and Clark, Madison and Silver Bow counties;
(d) Zone 4 - Central: Broadwater, Cascade, Gallatin,

Glacier, Meagher, Park, Pondera and Teton counties; and

(e} Zone 5 - Eastern: Blaine, Big Horn, Carbon, Carter,
Chouteau, Custer, Fallon, Fergus, Garfield, Golden Valley, Hill,
Judith Basgin, Liberty, Musselshell, Petroleum, Phillips, Powder
River, Prairie, Rosebud, Sweet Grass, Stillwater, Toole,
Treasure, Wheatland and Yellowstone counties.

AUTH: Secs. 15-1-201 and 15-44-105, MCA; IMP: Secs. 15-44-
101 through 15-44-104, MCA.

NEW RULE III FOREST LAND VALUATION FORMULA (1) Nen-
commercial forest land and non-forest land shall not be eligible
for valuation as forest land. Standing and down timber on
forest land shall not be separately valued and assessed.

(2) The valuation of forest land shall be as provided in
15-44-101 through 15-44-105, MCA.

(3) The valuation of forest land shall be based on a five
year average of income, expense, and capitalization rate for the
years 1987 through 1991.

{(4) The department shall determine the forest productivity
value for each forest valuation zone using the formula V=I/R,
where:

(a) V is the per-acre forest productivity value of the
forest land;

{b} I is the per—-acre net income of forest lands in each
valuation zone and is determined by the department using the
formula, I = (M x SV) + NAI - C, where:

(i) I is the per-acre net income;

{ii) M is the per—-acre mean annual net wood production;

(iii} 8V is the per-acre stumpage value;

(iv) NAI is the per-acre agricultural related income; and

(v) C is the per-unit cost of the forest product and
agricultural product produced, if any; and

{c}) R is the capitalization rate.

(5) Net income (I) shall include stumpage value derived
from the harvest of timber on state timber sales.

(6) The mean annual net wood production (M) shall be
determined by using the following formula M=RA x MAI where:
(a) RA 1s the cubic¢ foot to board foot ratio which

converts cubic feet to board feet; one cubic foot will equal 4.1
board feet; and

(b) MAI is the arithmetic midpoint of each forest
productivity site class in each forest valuation zone.

(7) Agricultural related income is the average net income
for grazing livestock on forest lands in each forest valuation
zone. Agricultural related income shall be determined by using
the formula AI = GF x AUM x GC where:

(ay Al is the per-acre agricultural related income;

(b) GF is the averaqe per-acre grazing fee on private
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land;

(c) AUM is the average per-acre animal unit months on
forest land: and .

(d) GC is the percentage reflecting grazing costs

incurred by the landowner for maintaining fences, wells,
corrals, roads and some part-time animal oversight.

(8) The capitalization rate is the annual average interest
rate on agricultural loans as reported by the federal land bank
association of Spokane, Washington, plus the effective tax rate.

(9) The effective tax rate shall be calculated by dividing
the total estimated tax due on private forest lands by the total
forest value of those lands.

AUTH: Secs. 15-1-201 and 15-44-10%, MCA;: IMP: Secs. 15-44-~
101 through 15-44-104, MCA.

NEW RULE IV FOREST COSTS (1) The determination of forest
costs in New Rule III (4) (b) (v) shall be based upon the
average expenses for fire assessment, brush control, timber
stand improvement in zones 1 and 2 only, timber cost control,
and administrative overhead as determined by the Department of
State Lands (DSL) over the base period specified in New Rule III
(3). For forest land valuation zone 1, the allowable expenses
will be those calculated by the DSL Northwest land office in
Kalispell. For forest land valuation zone 2, the allowable
expenses will be those calculated by the DSL Southwest land
office in Missoula. For forest land valuation zones 3, 4, and
5, the allowable expenses will be those calculated by the DSL
Central land office in Helena. Those costs shall be deducted
from the per acre gross timber income.

AUTH: Secs. 15-1-201 and 15-44-105, MCA; IMP: Secs. 15-44-
101 through 15-44-104, MCA.

NEW RULE V NATURAL DISASTER REDUCTION - GENERAL PRINCIPLES

(1) Forest lands upon which, after December 31, 1993,
trees are destroyed by fire, disease, insect infestation, or
other natural disaster shall be eligible for a 50 percent
reduction in assessed value for 20 tax years beginning the first
full tax year following the natural disaster.

(2) The property owner of record as of January 1 of the
first full tax year for which the reduction in value is sought
or that owner's agent must complete an application with the

appraisal office in which the property is located. The
application prescribed by the department will be the Property
Adjustment Form (AB-26). The application must be made by March

1 or within 15 days of receipt of the assessment list of the
first full year for which the reduction in value is reguested.

(3) The department shall review the Property Adjustment
Form and may conduct a field evaluation. The department will
issue a written determination to the applicant.

{4) The applicant shall include on the Property Adjustment
Form:

{a) applicant's name and current mailing address;
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(b) date of application;

(c) 1legal description of the property where the natural
disaster occurred;

(d) type of natural disaster;

(e) approximate size of forest land affected by the
natural disaster;

(£) date the natural disaster occurred; and

(g) description of the damage to the timber stocking on
the forest land affected by the natural disaster.

(5) Forest land shall be eligible for a 50% reduction in
assessed value provided:

(a) the forest land affected is 15 contiguous acres or
larger in size and under one ownership;

{b) the forest land affected contained at least 10 percent
stocking of live trees prior to the natural disaster;

(¢) the forest land affected contains 10 percent stocking
or less of live trees after the occurrence of the natural
disaster; and

(d) the applicant Bhas timely filed the request for
valuation review and the natural disaster occurred after
December 31, 1993.

AUTH: Secs. 15-1-201 and 15-44-105, MCA; IMP: Secs. 15-44-
101 through 15-44-104, MCA.

4. The amendments of ARM 42.20.161 and 42.20.164 are
required to acknowledge updated information supplied by the
University of Montana, School of Forestry. Through the
productivity modeling and mapping project, staff have more
accurately determined the number of site classes and amount of
stemwood that can be produced on forest land per acre per year.

These changes reflect that increased accuracy. New Rule I
identifies the application process and some general principles
important to the valuation of forest lands. New Rule II

identifies the 5 forest land valuation zones and provides an
indication of the criteria that was analyzed and recognized in
making the zone determinations. New Rule III defines the
individual elements of the forest land valuation formula. New
Rule III also indicates what items are considered allowable

costs, and the source of the forest cost data. New Rule IV
further defines one specific element of the Cforest land
valuation formula. That element is forest costs. New Rule V

specifies under what conditions forest land owners may claim a
reduction in value due to natural disaster.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitehell Building
Helena, Montana 59620
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no later than November 5, 1993.
6. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.
v/

CLiO ANDERSON
Rule Reviewer

Certified to Secretary of State October 4, 1993,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42,19.401 relating to ) AMENDMENT of ARM 42.19.401
Low Income Property Tax ) relating to Low Income Property
Reduction } Tax Reduction

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On December 10, 1993, the Department of Revenue
proposes to amend ARM 42.19.401 relating to low income property
tax reductions.

2. The rule as proposed to be amended provides as follows:

42.19.401 LOW INCOME PROPERTY TAX REDUCTION (1) through
(3) remains the same.

(4) The applicant is required to list total income from
all sources, including otherwise tax exempt income of all types.
That income includes, but is not limited to, employment incoeme,
gross business income less ordinary operating expenses but
before deducting depreciation or depletion allowance, social
security, railroad pension, teachers pension, employment
pension, veterans pension, any other pension, alimony,
disability income, unemployment benefits, welfare payments, aid
to dependent children, rentals, interest from investments,
stock/bond interest or dividends, interest from banks and any
other income, but not including social security income paid
directly to a nursing home, food stamps or direct utility
payments paid by the energy share program.

(5) Gross Bbusiness income less ordinary operating
expenses but before deducting depreciation or depletion
allowance is that—tmcome reported as—met—profrt—or—toss on
schedule C, or schedule F, of the federal income tax return.
The application will require a copy of the appropriate form be
attached,

{6) remains the same.

AUTH: Sec¢. 15-1-201 MCA; IMP: 15-6-134 AND 15-6-151, MCA.

3. The amendments to ARM 42.19.401 are reasonably
necessary to explain the statutory changes enacted by the
passage of HB 437 during the 1993 Legislative session.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
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no later than November 12, 1593.

5. If a person who is directly -affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than November 12, 1993.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an assoclilation having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

LEC ANDERSO
Rule Reviewer Director of Revenue

Certified to Secretary of State October 4, 1993.
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption
of proposed rules relating to
the implementation of Family

Law Orders splitting and pay-
ing Montana public retirement
benefits.

NOTICE OF THE ADOPTION OF
RULE I (2.43.615) AND RULE II
(2.43.616) RELATING TO THE
RETIREMENT SYSTEMS
ADMINISTERED BY THE PUBLIC
EMPLOYEES' RETIREMENT BOARD

—— e e et e e

TO: All Interested Persons.

1. on July 29, 1993, the Public Employees’ Retirement Board
published notice of a public hearing on the proposed adoption of
the above new rules concerning Montana’s retirement systems in
the Montana Administrative Register, Issue number 14, starting
at page 1580 and inclusive of page 1583.

2. on August 30, 1993 at 9:00a.m. at the Public Employees’
Retirement Djivision, 1712 Ninth Avenue, Helena, Montana, a
public hearing was held pursuant to the July 29, 1993 notice.
No oral testimony or written comments were received at this
hearing.

3. The following written comments were received by the Board:
COMMENT: Rule I, subsection (2)(d). The first gentence is

unclear and is not precisely equivalent to the rule as proposed
by the Teachers’ Retirement Board.

RESPONSE: The board has clarified and restructured the
rules after conversations with the TRS administrator. The rules
as adopted will be precisely equivalent in order to simplify
compliance.

: Rule II (2). Tt should be made clear that the
proposed FLO submitted to the board must be a court judgment,
decree or order.

RESPONSE: The rule, as adopted, requires the proposed FLO
submitted for approval must be a certified copy of a court
judgment, decree or order.

COMMENT: Rule II (5). It should be made clear that the
board is not giving up its power to make the final decision on
the FLO when an administrative hearing is held.

RESPONSE: The rule, as adopted, provides that the board
retains the final decision on a FLO through its authority to
approve, not approve or to amend the hearing examiner’s proposed
findings of fact, conclusions of law and order.

COMMENT: Rule II (7). As proposed, the rule appears to
allow the FLO to dictate whether the board could assess costs.
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That should be a board decision only.

RESPONSE: The rule, as adopted, clarifies that the board
may assess any costs of administering the FLO; the FLO may only
direct the assessment of such costs to a particular party.

COMMENT: Rule II (7) provides that costs and fees for
reviewing and administering the FLO may be assessed but does not
specify how they will be established. Will a party be able to
determine their liability for costs and fees prior to review of
the FLO? Will there be further rulemaking to establish fees?

RESPONSE: At this time, we do not anticipate charging costs
or fees for a typical FLO review and administration. The cost
and fees provision was enacted by law to allow the board to deal
with exceptional circumstances and to reassess the situation as
more experience is gained,

Rule I (6) requires that the FLO designate
payment distribution in one of two ways. Either the order must
be for a specific total dollar amount, or the order must require
proportionate payments. A specific total dollar amount is
generally not provided in most child support orders since such
obligations may be modified in the future and may terminate on
the occurrence of an event, rather than onh a specific date or
when a certain amount has been paid. A child support obligation
is not expressed as a percentage of income of a parent but
rather as a specific obligation.

Is it your intention to exempt ongoing monthly child
support obligations from the definition of a FLO? When the
retirement benefit represents an obligated parent’s main source
of income, such an exclusion may deprive a child of the support
a court has determined is necessary. It will also prevent the
state from receiving reimbursement from the obligated parent for
public assistance funds paid by the state.

RESPONSE: Proportionate payments c¢an be specified as a
percentage or as a dollar amount which can be converted to a
percentage. (An initial support payment of $150, when made
proportional, would be applied as $150/5X (where X is the
initial full amount of the benefit payment). For proportional
payment orders, +the alternate payee will alse recejve a
proportional amount of any benefit increases. This will
increase the amount of the support payment so language in the
court order allowing such increases is necessary.

Alternative conditions for the termination of benefits may
make it impossible to specify a date of termination or a
specific number of payments, However, the duration of FLO
payments must be specified so they can be terminated when
appropriate. The number of payments must either be specified or
susceptible to calculation on the face of the document. Terms
such as "when the child graduates from high school" or "when
emancipated” are not sufficient since the agency does not have
the resources to investigate such contingencies.
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FLO’s will be an effective tool in the rare circumstance of
a retiree owing child support. A FLO does not have to be a
final decree; if a final order is in place which does not meet
the FLO criteria, a properly drafted enforcement order might
suffice as a FLO.

There is no authority in statute for the state to become an
alternate payee under a FLO in order to collect reimbursement of
public assistance funds previously paid.

COMMENT: Rule II, (1) provides that information concerning
a participant’s account will only be released subject to the
terms of ARM 2.43.303, which provides that this information will
be released upon receipt of a written authorization signed by
the member. MCA 40-5-206 regquires all public agencies to
provide the CSED, upon regquest, all information concerning a
child support obligor’s location, income and assets.

RESPONSE: The agency will honor CSED’s right to receive
information under § 40-5-206, MCA upon submission of a written
request with reference to your statutory authority.

4. The Public Employees’ Retirement Board has adopted the
proposed rules with the following changes:

RULE I:  FAMILY LAW ORDER —- CONTENTS AND DURATION

(1) same as propoesed rule.

(2) A FLO may order the splitting and payment of the sums
payable to specific participants from a retirement system. The

term participant will be construed to include all possible
appropriate participants unless gspecifically defined jin the FLO.
If specjfic participants are not named, retirement benefits or
amounts ayable to nother upe dea a 1

participants will be allocated according to the terms of the
F1O. Specific designations of participant(s) in a FLO may
include:
(a)=(c}) same as proposed rule.
Y, reni , e L. .

(3) Payments under a FLO must be the same type and form
as, and for no greater amount or duration than those available
to any participant from the account being assigned. A benefit,
option or payment available for another at the discretion of the
participant may be subject to a FLO. Only the partjcipant can
be required to designate a specific optjon or request a refund.
(For example, if a participant may choose a beneficiary, the FLO
may require the partjcipant to name a spegific alternate payee
be-named as a beneficiary or require that a portion of the named
beneficiary’s payment be paid to the alternate payee.)

(4)~(6) same as proposed rule.
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ULE IT FAM W ORDERS —— PROV, D EN

(1) same as proposed rule.

(2) A participant or alternate payee must submit a
certified copy of a court judgement inin
a proposed Famlily Law Order ({FLO) to the division for beoard
approval. The board may delegate authority for approval of a
proposed FLO to the division.

(3) No FLO is effective prior to October 1, 1993. The
effective date for a required initjatiop or change in a type or
form of benefit, option, payment, or beneficiary designation
will be the date the participant properly executes and files the
appropriate corresponding form with the board. Unless a later
date is specified in the proposed FLO, the effective date for
purposes of refundo—of —member—eontributions—is-—the—date—of

allocating benefjts and payments jin progress, the-effeetive date
is the 1st day of the month following receipt.

(4) Beginning on the appropriate effective date, payments
to the participant, if any, will be adjusted as directed in the
proposed FLO and payments to be received by the alternate
pavee(s), if any, will be retained by the board. If the
proposed FLO is approved, #he retained payments will be paid to
the alternate payee(s); if not approved, to the participant.

(5) The board’s decision to approve or not approve a
proposed FLO is final unless the participant or alternate payee
files a request for an administrative contested case hearing
within 10 days from the date the board sends notice of the
decision. If an administrative hearing is properly requested,
the final administrative decision eonstitutes—the—boardis
deeisieon must be made by the board after recejving the heaying
examiper’s proposed decision.

(6) same as proposed rule.

(7) Costs of reviewing and administering the FLO,
including actuarial analysis and attorneys’ fees, may be
assessed by the board and billed to the party filing the
proposed FLO with the board unless etherwise anot i
designated in the FLO to pay those costs. Amounts owing plus
interest thereon at an annualized effective rate of 8% may be
offset against payments to be received by the appropriate party.

(8)-(9) same as proposed rule.

5. fThe new rules which have been adopted will be numbered as
follows: Rule I ARM 2.43.615
nle IT ARM 2.43.616

/VL Ly l(,z_, - /Ab»-p,-
; Legal Counsel Terry Teifhrow, President
Rule Reviewer Public Employees’ Retirement
Board

Certified to the Secretary of State on September 27, 1993
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BEFORE THE TEACHERS’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption of
new rules implementing the
provisions of Senate Bill 173 as
passed by the 1993 legislature
relating to the Teachers’

NOTICE OF ADOPTION
OF RULE I (2.44.522)
AND RULE II (2.44.323)
RELATING TC THE
TEACHERS' RETIREMENT

e S e e o e

Retirement System SYSTEM
TO: All Interested Persons.
1. On July 29, 1993, the Teachers’ Retirement Board published

notice of a public hearing on the proposed adoption of the above
new rules concerning the Teachers' Retirement System in Montand
Administrative Register, Issue number 14, starting at page 1584 and
inclusive of page 1587.

2. On August 30, 1993 at 9:00a.m. at the Teachers’ Retirement
System, 1500 Sixth Avenue, Helena, Montana, a public hearing was
held pursuant to the July 29, 1993 notice. Amy Pfeifer,

representing the Child Support Enforcement Division, was present
and submitted written testimony.

3. The following written comments were received by the Board:
COMMENT: Rule I, sgubsection (2)(b). The term "contingent

annuitants® is inconsistent with the language of 19-4-702, MCA,
which refers to "designated beneficiary".

RESPONSE: The board bhas corrected the terminology.

COMMENT: Rule I, subsection (2){c). It was unclear how this
subsection related to section (2).

RESPONSE: The board has clarified and restructured the rule to
insert subsection (2) (¢) after the first sentence in section (2).

COMMENT: Rule I (6) requires that the FLO designate payment

distribution in one of two ways. Either the order must be for =z
specific total dollar amount to be paid, or the order must require
proportionate payments.
A Family Law Order providing for an ongoing child support
obligation of $150.00 per month doesn’t appear to fall under either
regquirement. A specific total dollar amount is generally not
provided since child support obligations may be modified in the
future and may terminate on the occurrence of an event, rather thar
on a spacific date or when a certain amount has been paid. Nor is
a child support obligation expressed in terms of a percentage of
income of a parent, but rather as a specific obligation.

I . P
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Is it your intention to exempt ongoing monthly c¢hild support
obligations from the definition of a FLO? When the retirement
benefit represents an obligated parent’s main source of income,
such an exclusion may deprive a child of the support a court has
determined is necessary. It will also prevent the state from
receiving reimbursement from the obligated parent for public
assistance funds paid by the state on behalf of the child.

RESPONSE: Proportionate payments can be specified as a
percentage or as a dollar amount which can be converted to a
percentage. (An initial support payment of $150, when made
proportional, would be applied as $150/$X (where X is the initial
full amount of the benefit payment). For proportional payment
orders, the alternate payee will also receive a proportional amount
of any benefit increases. This will increase the amount of the
support payment so language in the court order allowing such
increases is necessary.

Alternative conditions for the termination of benefits may
make it impossible to specify a date of termination or a specific
number of payments. However, the duration of FLO payments must be
specified so they can be terminated when appropriate. The number
of payments must either be specified or susceptible to calculation
on the face of the document. Terms such as "when the child
graduates from high school" or *"when emancipated" are not
sufficient since the agency does not have the resources to
investigate such contingencies.

FLO’s will be an effective tool in the rare circumstance of a
retiree owing child support. A FLO does not have to be a final
decree; if a final order is in place which deoes not meet the FLO
criteria, a properly drafted enforcement order might suffice as a
FLO.

There is no authority in statute for the state to become an
alternate payee under a FLO in order to collect reimbursement of
public agsistance funds previously paid.

GOMMENT: Rule II (1). It should be made clear that the
proposed FLO submitted to the board must be a court judgment,
decree or order.

¢t The rule, as adopted, requires the proposed FLO
submitted for approval must be a certified copy of a court
judgment, decree or order.

COMMENT: Rule II (4). It should be made clear that the board
is not giving up its power to make the final decision on the FLO
when an administrative hearing is held.

i The rule, as adopted, provides that the board
retains the final decision on a FIQ through its authority to
approve, not approve or to amend the hearing examiner’s proposed
findings of fact, conclusions of law and order.

COMMENT: Rule 1I (6). As proposed, the rule appears to allow
the FLO to dictate whether the board could assess costs. That
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should be a board decision only.

RESPONSE; The rule, as adopted, clarifies that the board may
assess any costs of administering the FLO; the FLO may only direct
the assessment of such costs to a particular party.

COMMENT: Rule II (6) provides that costs and fees for
reviewing and administering the FLO may be assessed but does not
specify how they will be established. Will a party be able to
determine their liability for costs and fees prior to review of the
FLO? Will there be further rulemaking to establish fees?

RESPONSE: At this time, we do not anticipate charging costs or
fees for a typical FLO review and administration. The c¢ost and
fees provision was enacted by law to allow the board to deal with
exceptional circumstances and to reassess the situation as more
experience is gained.

4. The Teachers’ Retirement Board has adopted the proposed rules
with the following changes:
RULE I FAMILY LAW ORDER =-- CONTENTS AND DURATION

(1) =ame as proposed rule.

(2) A FLO may order the splitting and payment of the sums
payable to specific participants from a retirement system. The
term participant will be constyued to jnclude all  possible
appropriate partici t e c efi i

vy ! = 7 ant
amounts ab to anecther upon_ _the death of any _and all
participants will be allocated according to the terms of the FLO.
Specific designations of participant(s) in a FLO may include:

{a) An individual "member" (active, inactive or retired).

(b) "Prlmary"and/orﬂeea%iaqenegg ignated beneficiary(ies)"
eligible to receive lump sum payment(s) upon the death of an active
or inactive member of the system and Ulsertingent—annmritantsl
designated beneficjary designated by—the—member at the time of
retirement to recejve continuing retirement benefits upon the death
of the retlred member..

(3) Payments under a FLO must be the same typa and form as,
and for no greater amount or duration than those available to any
participant from the account being assigned. A benefit, option or
payment available for another at the discretion of the participant
may be subject to a FLO. Only the participant can be required to

e ec] option or request a refund. (For example, if
a partjcipant may choose a beneficiary, the FLO may require the
participant to name a_specific alternate payee be—named as a
beneficiary or require that a portion of the named beneficiary’s
payment be paid to the alternate payee.)

(4) - (6) same as proposed rule,
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FAMILY LAW ORDERS -- APPROVAL AND IMPLFMENTATION
(1) A participant or alternate payee must submit a certified
copy of a court judgement. decree or order containing a proposed

Family Law Order (FLO) to the board for approval. The board may
delegate authority for approval of a proposed FLO to the executive
director.

(2) No FLO is effective prior to October 1, 1993. The
effective date for a required injtiation or change in
form of benefit, gption, payment, or beneficiary designation will
be the date the participant properly executes and files the
approprlate gg;:gﬁggngjng form with the board. Unless a later date
is speclfled in the proposed FLO, the effactlve date for purposes
of e A - R B o o

pEepesed—FLOM&nd7-£e!hp&rpaEee—ef—a%&—ether cati its
payments in_prodress, the—effeetive—date is the 1st day of the
month following receipt.

(3) Beginning on the appropriate effective date, payments to
the participant, if_any, will be adjusted as directed in the
proposed FLO and payments to be received by the alternate payee(s)L
if any, will be retained by the board. If the proposed FLO is
approved, #%he retained payments will be paid to the alternate
payee(s); 1f not approved, to the participant.

(4) The board’s decision to approve or not approve a proposed
F10 is final unless the participant or alternate payee files a
request for an administrative contested case hearing within 10 days
from the date the board sends notice of the decision. If an
administrative hearing is properly requested, the final
admlnlstratlve decision eenstitutes—the boarmdisdeesision must be

(5) same as proposed rule.

(6) Costs of reviewing and administering the FLO, including
actuarial analysis and attorneys’ fees, may be asgessed by the
board and billed to the party filing the proposed FLO with the
board, unless etherwige gng;hgx_pgx;x_lﬁ designated in the FLO to

- Amounts owing plus interest thereon at an
annualized effective rate of 8% may be offset against payments to
be received by the appropriate party.

(7) - (8) same as proposed rule.
5. The new rules which have been adopted will be nhumbered as
follows: Rule I ARM 2.44.522

Rule II ARM 2.44.523

AP P

Dal Smilie, Chief M.edal Counsel David L. Senn, Administrator
Rule Reviewer Teachers’ Retirement System

Certified to the Secretary of State September 27, 1993.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the adoption of
new rules for the administration
and enforcement of laws regulating
standards for companies considered

NOTICE OF ADOPTION CF
NEW RULES 6.6.3401-
6.6.3404; 6.6.3501-6.6.3514;
-6.3601-6.6.3604; 6.6.3701-

[o2}

to be in hazardous financial 6.6.3716; 6.6.3801-6.5.3809;
condition, regulating annual 6.6.3901-6.6.3907; AND
audited reports, regulating life 6.6-.4001

)
)
)
)
)
)
)
and health reinsurance agreements, )
regulating reports by holding )
company systems, establishing )
accounting pracztices and )
procedurzs to be used in annual )
statements, ragulating credit for )
reinsuraacs, including letters of )
credit, and establishing standards )
for valuation of insurer )
securities and other invested )
assets )

TO: All Interested Persons:

On August 12, 1993, the state auditor and commissioner of
insurance of the state of Montana published notice of public
hearing with respect tc the proposed adoption of new rules for
the administration and enforcement of laws regulating standards
for companies considered to be in hazardous financial condition,
regulating annual audited reports, regulating life and health
reinsurance agreements, requlating reports by holding company
systems, establishing accounting practices and procedures to be
used in annual statements, regulating credit for rejinsurance,
including letters of credit, and establishing standards for
valuation of insurer securities and other invested assets. The
notice was published at page 1726 of the 1993 Montana
Administrative Register, issue number 15.

1. The agency has assigned the following rule numbers to
the rules proposed for adoption:

Rules I through IV, regarding companies considered to be in
hazardous financial condition, will be numbered 6.6.3401 through
6.6.3404.

Rules V through XVIII, regarding annual audited reports and
establishing accounting practices and procedures to be used in
anhual statements, will be numbered 6.6.3501 through 6.6.3514.

Rules XIX through XXII, regulating 1life and health
reinsurance agreements, will be numbered 6.6.3601 through
6.6.3604.
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Rules XXIII through XXXVI1I, regarding reporting by holding
company systems, will be numbered 6.6.3701 through 6.6.3716.

Rules XXXIX through XXXXVII, regarding c¢redit for
reinsurance will be numbered, 6.6.3801 through 6.6.3809,

Rules XXXXVIII through LIV, regarding letters of credit
used in reduction of liability for reinsurance ceded, will be
numbered 6.6.3901 through 6.6.3907.

Rule LV, regarding valuation of securities other than those
specifically referred to in statutes, will be numbered 6.6.4001.

2. With the exception of 6.6.3404, 6.6.3506, and 6.6.3510,
the agency has adopted the new rules as proposed.

3. The agency has adopted 6.6.3404, 6.6.3506, and 6.6.3510
as proposed, but with the following changes (material stricken
is interlined; new matter added is underlined):

6.6, 4 VE R T

INSURERS (l) n ealt ice oration su to
o;de; unggg ARM 6.6.3403 pay request a he grlnq;pgrsuant to 33—
(2%) Any other insurer subject to an order under ARM

6.6.3403 may request a hearing or appeal from the order pursuant
to 33-2-1321, MCA.

AUTH: 33-1-313, 33-2-1321, and 33-2-1517, MCA
IMP: 33-2-1321,and 33-2-1517, and 33-30-112, MCA

Rule 6.6 o]
PUBLIC ACGCOUNT Subsections (1)} and (2) remain the sane.

(3) Following the effective date of these rules, Nno
partner or other persesmepber of a firm responsible for
rendering a report may act in that capacity for more than 7
consecutive years. Following any period of service such person
shall be disqualified from acting in that or a similar capacity
for the same company or its insurance subsidiaries or affiliates

for a period of 2 consecutive years. This dges not preclude
tne enbe acco i i om succee
g the respogg;p;]; y for rendering reports. An insurer may

make application to the commissioner for relief from the above
rotation requirement on the basis of unusual circumstances. The
commissioner may consider the following factors in determining
whether relief should be granted:

(a) Number oOf partners, expertise of the partners or the
number of insurance clients in the currently registered firm;

{b) Premium volume of the insurer; and

{c) Number of jurisdictions in which the insurer transacts
business,
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Subsections (4) and (5) remain the same.

AUTH: 33-1-313 and 33-2-1517, MCA IMP: 33-1-701 and
33-2-1517,
MCcA
RULE XIV_ (6.6.3510) REPORT ON SIGNIFIC FICT
INTERNAL CONTROLS (1) In addition to the annual audited
financial statements, each insurer shall furnish the

commissioner with a written report prepared by the accountant,
describing significant deficiencies in the insurer’s internal
control structure noted by the accountant during the audit, in
accordance with SAS No. 60, “Communication of Internal Control
Structure Matters Noted in an 2udit" (AU section 325 of the
professional standards of the AICPA, which requires an
accountant to communicate significant deficiencies (called
reportable c<onditions”) noted during a financial statement
audit to the appropriate parties within an entity. No report
should be issued if the accountant does not identify significant
deficiencies. If significant deficiencies are noted, the
written report must be filed annually by the jinsurer with the
department within 3860 days after the filing of the annual
audited financial statements. The insurer shall provide a
description of remedial actions taken or proposed to correct
significant deficiencies, if such actions are not described in
the aceountant’s report.

AUTH: 33-1-313 and 33-2-1517, MCA IMP: 33-2-1517, MCA

4. A public hearing on the proposed rules was held on
September 3, 1993. Four interested persons attended the
hearing, one of whom presented views on some of the proposed
rules. No written data, views or arguments with respect to the
proposed rules were received within the time allotted or at all.
The agency has fully and thoroughly considered submissions
received respecting the proposed rules and responds thereto as
follows:

COMMENT -

Health service corporations are regulated under a separate
chapter of the Montana Insurance Code, so the administrative
remedies mentioned in proposed Rule IV (ARM 6.6.3404) do not
apply. The rule should be revised to recognize administrative
remedies available to health service corporations, as well as
other insurers.,

RESPONSE:

The agency agrees and revises the rule accordingly.

COMMENT :

There are a limited number of CPAs and CPA firms
headquartered in Montana that have the knowledge, resources, and
ability to provide the audit services contemplated by the
proposed rules and there is a possibility that local insurers
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will have to hire the services of foreign CPAs, depending on how
the rules as proposed are applied. Rule X(3) (ARM 6.6.3506)
should be revised to clarify whether it precludes a member of
the same firm from succeeding the CPA that is disqualified due
to years of service. The proposed rule also should be revised
to clarify when the 7 year disqualification period begins to
run.

RESPONGE:

The rule as proposed contemplates applications to the
commissioner for relief from rotation regquirements. Rule XVIIX
(ARM 6.6.3513) also allows for exemption from compliance with
audited report rules. Furthermore, it could be argued that the
phraseology "no partner or other person responsible for
rendering a report may act in that capacity for more than 7
consecutive years" implies that a different partner or other
person within the firm could succeed to the function.

However, the fact that the question was raised is evidence
of ambiguity. The better approach would be to try to remove the
ambiguity. Accordingly, the rule is revised for that purpose.

COMMENT :

The 10 day period for notification of significant
deficiencies provided in Rule XIV (ARM 6.6.3510) is not only
unrealistically short but appears to be in contradiction of the
NAIC model rule, which provides a 60 day period., This may be a
typographic error.

RESP E:

Review of agency records reveals that there was indeed an
earlier error in the drafting process which was not recognized
until now. The comment is well taken and the rule is revised
accordingly.

MARK O'KEEFE, State Auditor
and Commissioner of Insurance

Certified to the Secretary of State this 4th day of October,
1993.
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF
of rules pertaining to licenses ) RULES PERTAINING TO THE
issued for conducting parimutuel) HORSE RACING INDUSTRY
wagering, daily double feature, ) 3.22.502, 8.22.1616, 8.22.1802
requirements of licensee, and ) and 8.22.1803
pool calculations )

TO: All Interested Persons:

1. On July 29, 19393, the Board of Horse Racing published
a netice of proposed amendment at pade 1595, 1993 Montana
Administrative Register, issue number 14,

2. The Board has amended the rules exactly as proposed.

3. The Board has thoroughly congidered all comments and
testimony received. Those comments and the Board's responses
follow:

COMMENT: One comment was received from the Employment
Relations Division of the Department of Labor and Industry
stating the proposed rule amendment to 8.22.502(11) should be
changed to state that every track licensee ghall file, with
the Beard, proof of workers' compensation insurance coverage
for all employees. The comment states this would further the
express public policy of the state of Montana by requiring
licensees of the Board to demonstrate compliance with workers!'
compensation laws.

RESPONSE: The suggested language would again reguire the
Board of Horse Racing to perform the duties, which are not
properly with the Board, of collecting fees for workers'
compensation policies, and demanding evidence of compliance
with workers' compensation laws already in existence under the
Department of Labor. This is not a proper function of the
Board, and was therefore amended out of a different section of
the rules previously for the same reason.

BOARD OF HORSE RACING
MALCOLM ADAMS, CHAIRMAN

BY: ﬂb.i;gi¢¢/z;‘\

ANNIE M. BARTQOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, R REVIEWER

Certified to the Secretary of State, October 4, 13993.
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BEFORE THE BOARD OF PRIVATE SECURITY
PATROL OFFICERS AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of rules pertaining to experience) 8.50.428 EXPERIENCE
requirements, insurance require- ) REQUIREMENTS, 8.50.431
ments and fees ) INSURANCE REQUIREMENTS AND

) B8.50.437 FEE SCHEDULE

TO: All Interested Persons:

1. On July 15, 1993, the Board of Private Security
Patrol Officers and Investigators published a notice of public
hearing on the proposed amendment of the above-stated rules at
page 1450, 1993 Montana Administrative Register, issue number
13. The hearing was held on August 5, 1993 in the conference
room of the Professional and Occupational Licensing Bureau,
Helena, Montana.

2. The Board has amended the rules as proposed but would
like to note that the new language in 8.50.431(1) through
(4) {(c) was inadvertently printed without being underlined.

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
follow:

GOMMENT: Mr. T.L. Tyler, licensed private investigator,
submitted written comments to the Board offices on August 2,
1993. Mr. Tyler expressed his opposition to the adoption of
rules requiring insurance of private investigators. Mr. Tyler
noted that many professions do not require insurance of
licensees, and guestioned whether insurance should be required
of a licensed private investigator.

RESPONSE: Section 37-60-202(8), MCA, gives the Board
specific authority to require licensees to provide the Board
with proof of insurance as the Board considers necessary. The
Board has previously enacteq administrative rule section
8.50.431 requiring licensees to have ingurance. This rule was
first adopted in 1984, and has required that all licensees
poszsess insurance ever since this rule was first adopted. The
Board's current amendments to this rule have been proposed in
response to industry concerns that the previous requirements
were difficult, and in some cases, impossible to meet., The
Board finds that an insurance requirement for all licensees
has been and continues to be a valid reguirement in the
protection of the public.

COMMENT: Al Ketterling, a licensed private investigator,
submitted written comments to the Board. Mr. Ketterling
explained that he did not believe that an insurance
requirement should be utilized as an alternative to the code of
conduct and proper complaint procedures. Mr, Ketterling also
expressed his concern that insurance would be too expensive
for the part time investigator.

RESPONSE: The Board deoes not intend to utilize an
insurance requirement as an alternative to the ccde of
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‘conduct. The Board has and will continue to pursue vioclations
of the Board's statutes and rules of the Board independent of
any insurance requirement. Further, the Board has adopted a
minimum insurance coverage for a licenged private investigator
of $25,000 dellars, which the Board believes to be reasonable
for even a part time investigator. The Board arrived at the
$25,000 dollar figure through a consultation with members of
the insurance industry, and the Montana Association of Private
Investigators and Security Officers.

BOARD Or PRIVATE SECURITY PATRCL
OFFICERS AND INVESTIGATORS
GARY GRAY, PRESIDENT

BY: a7 L%Q-<E§;19é%_

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Ly s

ANNTE BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 4, 18583.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the ) CORRECTED NQOTICE OF REFPEAL
repeal of ARM 10.16.1204 ) OF ARM 10.16.1204, COMPOSITION
) OF A CORE CHILD STUDY TEAM

To: a1l interested persons

1. On May 13, 1993, the Superintendent of Public
Instruction published notice of public hearing on the proposed
repeal, amendment and adoption of rules pertaining to special
education at page 757 of the 1993 Montana Administrative
Register, issue number 9. A public hearing was held on June 3,
1993.

2. On August 12, 1993, the Superintendent of Public
Instruction published notice of repeal, amendment and adoption
of these rules at page 1913 of the 1993 Montana Administrative
Register, issue number 15.

3. In the proposed notice in paragraph 1 above, the
Superintendent inadvertently proposed ARM 10.16.1204 as both a
repealed and amended rule. In the adoption notice in paragraph
2 above, the Superintendent indicated that the rule should have
been amended. This is incorrect because it is identical to a
new rule that was adopted, Rule XXXI cComposition of a child
Study Team, codified as ARM 10.16.1114.

4. Based on the foregoing, the Superintendent of Public
Instruction hereby repeals ARM 10.16.1204.

F it ot

Kathleen F. Holden
Rule Reviewer
Office of Public Instruction Office of Public Instruction

Certified to the Secretary of State October 4, 1993.
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BEFORE THE MONTANA HEALTH CARE AUTHORITY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
adoption of Rules I-III ) OF NEW RULES I-TIII
concerning the process for ) (16.48.101 ~ 16.48.103)
selection of Regional Health )
Care Planning Boards )

{Health Care Authority)

To: All Interested Persons

1. On August 26, 19293, the Montana Health Care Author-
ity published notice of the proposed adoption of the above-
captioned rules at page 1972 of the 1993 Montana Administra-
tive Registey, issue number 16.

2. The Montana Health Care Authority has adopted the
rules as proposed with no changes.
3. A few comments were received concerning the general

mission of the Montana Health Care Authority. These comments
were not specifically about the proposed rules.

Oone comment suggested that during the process of selec-
tion the Health Care Authority should give consideration in
part to a halance between physical and mental health inter-
ests. The response of the Health Care Authority is that it
is not necessary to change the rule to ensure that such a
consideration is given since the term health care in refer-
ence to providers includes both physical health care and
mental health care under the governing definitions.

One comment addressed the proposed Rule II(2) for the
purposes of urging the Health Care Authority not to "rubber
stamp" requests for expansion of <the membership of each
board. The concern inveolved maintaining a balance between
urban and rural interests. This is mandated under Rule III
as well as in the law, Sections 50-4-401, et seq., MCA.

SAMUEL T. HUBBARD
Executive Director
Montana Health Care Authority

Certified to the Secretary of State Octoher 4, 1993

Reviewed by:

igz; //7

LA 7. ’

Eleanor Parker! DHES Attormney
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the Amendment) NOTICE OF AMENDMENT OF

of Rule 32.2.401 pertaining to) FEE UNDER ARM

Department of Livestock ) 32.2.401 AS TO A

License Fees ) SLAUGHTERHOUSE, MEAT
PACKING HOUSE, OR MEAT DEPOT
LICENSE

TO: Al)l Interested Persons:

1. On June 10, 1993, the Montana Board of Livestock
acting through the Montana Department of Livestock published
notice of a proposed amendment to ARM 32.2.401 increasing the
license fee for a slaughterhouse, meat packing house, or meat
depot at pages 1180 and 1181 of the Montana Administrative
Register, issue number 11.

2. The department has adopted the amendments exactly as
proposed.

3. No comments or testimony were received.
LON MIT%HELL Al J% SALMOND, CHAIRMAN
Rule Reviewer Montana Board of Livestock

Department of Livestock

Certified to the Secretary of State, September 23, 1993.

19-10/14/93 Montana Administrative Register



~2418~

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT)

of ARM 42,11.301 and ADOPTION ) NOTICE OF AMENDMENT OF

of NEW RULE I (ARM 42,11.305) ) ARM 42.11.301 and ADOPTION
relating to Opening a New of NEW RULE I (ARM 42,11.
Liquor Store 305) relating to Opening a
New Liguor Store

TO: All Interested Persons:

1. ©n July 15, 1993, the Department published notice of
the proposed amendment of ARM 42.11.301 and adoption of New Rule
I (ARM 42.11.305) relating to opening new liquor stores at page
1475 of the 1993 Montana Administrative Register, issue nho. 13.

2. A Public Hearing was held on August 10, 1993, to
congider the proposed amendment and adoption. Douglas B. Olson,
attorney with the Staples Law Firm appeared on behalf of the
Montana Tavern Association and presented comments. The Staples
Law Firm, supplemented those oral comments with written comments
after the hearing.

3. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the responge of the Department:

COMMENT: Revise New Rule I (3)(a) to require 5% or 10% of
the overall population in the particular community to sign the
petition rather than just 20 registered voters. This would
require a more representative figure and would prevent any small
number of people from initiating the process.

RESPONSE: Concur. The department is revising this section
to require signatures from 5% of the most recent c¢ensus
estimated populaticn for the community or 20 sgignatures which
ever is greater.

COMMENT : Revise New Rule I (4)(c) to hold the public
hearing from two weeks to 20 days after the last publication of
the notice in the newspapers. One week is not sufficient time
to organize testimony and documents needed for the hearing.
Suggest the timing interval used for license transfers but no
sooner than two weeks.

RESPONSE: Concur. The department is revising this section
to require the hearing to be held no sooner than 14 days or
later than 20 days following the publication of the notice in
the newspapers.

COMMENT: Revise New Rule I (4)(d) to allow other issues
than the two currently listed to be the focus of the hearing.
The two items of direction are too narrow in scope. The issues
that could arise, either in support of or in opposition to a new
agency store in a community, are too far flung and unpredictable
to limic the sceope of the hearing and tnat a much more general
statement pe included sc that, in turn, a much broader range of
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potential legitimate concerns could be addressed. .

RESPONSE: Concur in part. The department is revising this
section to add a third hearing directive to open the hearing to
other issues directly related to the opening of a new state
liguor store in the community. The additional directive is not
intended to open tne hearing to matters unrelated to the events
predicated on the petition and the community in which the store
is intended to be located.

COMMENT: Revise New Rule I (7) to include the requirement
that good faith must be established throughout the petition
orocess and that if it is ascertained that the petition was
merely for the purpose of thwarting future attempts to establish
a state liguor store in the community that some sort of
protection against such an abuse be established.

RESPONSE: Conecur. The department is revising this section
to incldde a good faith requirement, which if not evident will
allow the three-year limitation on the solicitation for an agent
in the community to be waived.

4. Based on these comments, the Department has amended the
rules as follows:

42.11,301 DEFINITIONS (1) As used in this subchapter,
the following definitlons apply:

(a) "Agency store" means a state liquor store operated by
an agent.
(b)) "Agent" means a person, partnership, or corporation

that markets liquor on a commission basis under an agency
agreement with the department and provides all the resources,
including personnel and store premises, needed to market liquor
under the agreement except the liguor product, which is owned by
the department until purchased by a customer.

{c¢y ' "Liquor" includes table wine when the alcoholic
beverage code permits the department to distribute table wine to
a state liquor store,

(d) "State liquor store" includes agency stores and liquor
stores operated by state employees,
(E) "MINIMUM QUALIFIED PETITIONERS" MEANS THE NUMBER OF

ADULTS WHO RESIDE IN THE COMMUNITY WHICH NUMBER EQUALS 5% OF THE
COMMUNITY POPULATION AS DETERMINED IN THE MOST RECENTLY
AVATLABLE CENSUS ESTIMATE FOR THE COMMUNITY OR 20 ADULTS WHO
RESIDE IN THE COMMUNITY IF 5% OF THE COMMUNITY POPULATION IS
LESS THAN 20.

(e)(F) "New state liguor store" means, a state liquer
store that begins operation in a community that has not had a
state liquor store in operation for one or more years.

(£)(G) "Community boundary" means:

(i} in the case of an incorporated city or town, the city
or town limits;
(1i) in other communities, the generally recognized and

commonly accepted outer edge of the community.
{2) Other words and phrases used in these rules shall have
the meaning ascribed to them in the Montana Alcoholic Beverage
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Code, as amended, and if not defined therein have their usual
and customary meaning. (AUTH: Sec. 16-1-303 MCA, IMP, Sec, 16-
2-101 MCA.

NEW RULE I (ARM 42.11,30%) OPENING A NEW STATE LIQUOR
STORE (1) The number of state liquor stores that may be
Tocated in a community will vary with the liters of liquor sold
in a community annually. If there is no history of liguor sales
for a community, the department will estimate the liter sales
based on experience with communities that have similar
population sizes. The number of stores that may be located in
a community per liter volume is as follows:

{a) 5 stores for 930,000 liters or more annually;

(b) 4 stores for 680,000 to 929,999 liters annually:

{c) 3 stores for 430,000 to 679,999 liters annually;

(d) 2 stores for 180,000 to 429,999 liters annually; and
{e) 1 store for less than 180,000 liters annually.

(2) A new state liguor store will be operated by an agent
unless operation by state employees would be less expensive to
the department.

(3) The department will conduct a public hearing to open
a new agency store in a community when all of the following
conditicons are met:

{a) The department receives a petition signed by 26
registered—voters 1 + t AT LEAST THE
MINIMUM QUALIFIED PETITIONERS to open an agency store in the
community. The petition must clearly state that its purpose is
to have the department open a state liquor store in the
community which will be operated by an agent under contract with
the department. The petition must show the printed name,
mailing address and signature of each person signing the
petition.

(b) The department receives a letter from a person willing
to submit a proposal or bid to operate an agency store in the
community. This person must control or expect to control 4
building in the community that could be used as the agency store
location.

(c) The number of state liquor stores currently operating
in the community does not exceed the limit in (1}).

(d) The nearest community with an operating state liguor
store is more than 35 miles as measured from the nearest
community boundaries along the shortest route on a paved road
between the two communities unless the new store is to be
located in a community eligible for more than one store pursuant
to (1).

(e) The department has not solicited for an agent in the
comarunity within the previous three years.

(f) The petition identified in (a) and the letter from a
potencial agent in (b) must be received within six months of
each other.

{4}y When all of the conditions in subsection (3) are met,
the department will hold a publiec hearing in the community to
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receive comments from interested parties concerning the
department's intention to advertise for proposals or bids forla
liquor store agent. The procedures concerning the public
hearing are:

{a) The notice will contain the following:

(i} the date, time and place in the community where the
public hearing will be conducted; and

(ii) provide the name and address of the hearing officer
appointed by the liquor division administrater to conduct the
hearing.

(b) Notice of the public hearing will be advertised twice
during a two-week period in the legal section of:

{i) the nearest daily newspaper in general circulation for
the affected area; and

(11) in the local community newspaper, if there is one.

(c) The hearing will be conducted approximatetryome—week
NO LESS THAN 14 DAYS BODT NO MORE THAN 20 DAYS following the last
publication of the notice in the newspapers.

(d) The hearing officer will preside over the hearing and
collect the information presented by all persons. The hearing
will be directed to the following:

(1) whether the department should proceed with its
intention to advertise for proposals or bids for a liquor store
agent for the community; amd

(ii) whether any limitations or restrictions on the
location and operation of the agency should be considereds; AND

(1ii) WHETHER ANY OTHER ISSUES DIRECTLY RELATED TO THE
OPERATION OF THE PROPOSED STORE IN THE COMMUNITY OR ITS POSSIBLE
EFFECTS ON THE COMMUNITY SHOULD BE CONSIDERED IN THE
DETERMINATION OF WHETHER TO PROCEED WITH ITS INTENTION TO
ADVERTISE FOR PROPOSALS OR BIDS FOR A LIQUOR.STORE AGENT FOR THE
COMMUNITY.

(e) Within one week following the public hearing, the
hearing officer will submit a report to the liquor division
administrator. This report will provide the following:

(1) identify all of the issues raised at the hearing;

(ii) recommend whether proceeding with the advertisement
for proposals or bids for a liquor store agent is in the best
interest of the state, and the community; and

(1ii) recommend whether any limitations ¢r restrictions on
the location and operation of the agency should be considered.

(f) One week following receipt of the hearing officer's
report, the ligquor division administrator will decide what
action will be taken in response to the hearing officer's
recommendations.

(5) Notice of the liquor division administrator's decision
will be mailed to all parties who signed the petition and gave
a mailing address or who attended the public hearing and gave a
mailing address.

(6) If cthe decision is to progeed with the advertisement
for request for proposals or invitation for bids for a liquor
store agent, the process to select an agent will be conducted in
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accordance with ARM &2+13—393 42.11.303.

(7} 1f no proposals or bids are received in response to a
request for proposals or invitation for bids, or none of the
proposals or bids received meet the minimum requirements
specified in the request for proposals or the invitation for
bids, the department will make no further solicitation for an
agent in the community for three years., If the conditions in
subsection (3) and (4) are met after the three year period, the
department will begin the process again. HOWEVER, IF THE
DEPARTMENT DETERMINES THAT THE PETITION REQUIRED IN
SUBSECTION (3}(A) WAS NOT GENERATED 1IN GOOD FAITH, THE
DEPARTMENT MAY WAIVE THE THREE-YEAR LIMITATION.

AUTH: Sec. 156-1-303, MCA; IMP: Sec. 16-2-101, MCA.

5. Therefore, the Department adopts the rules with the
amendments listed above.

/ (////7
S
At L &AJ«% D Lot
EQ ANDERSON OBINSON/
Rule Reviewer “Dlre tor of Revenue

Certified to Secretary of State October 4, 1993.
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BEFORE THE DEPARTMENT OQF REVENUE
QF THE STATE OF MONTANA

NOTICE AMENDMENT of ARM
42.12,103, 42.12.106,
42.12.122, 42.12.141,
42.12.144 and the ADOPTION
of NEW RULE I (42.12.116)
relating to Liquor
Li¢enses and Permits

IN THE MATTER OF THE AMENDMENT
of ARM 42,12..03, 42.12,106,
42.12.122, 42.12.141, 42.12.144
and the ADOPTION of RULE I

(ARM 42.12.116) relating to
Liquor Licenses and Permits

TO: All Interested Persons:

1. ©On August 26, 1993, the Department published notice of
the proposed amendment and adoption of rules relating to liquor
licenses and permits at page 2003 of the 1993 Montana
Administrative Register, issue no. l6.

2, A Public Hearing was held on September 21, 1993, to
consider the proposed amendment and adoption. Mark Staples, of
the Staples Law Firm appeared on behalf of the Montana Tavern
Association and submitted oral comments. No written comments
were received regarding these rules,

3. As a result of the comments received the Department
will further amend ARM 42.12,106; 42.12.122 and 42.12.144. ARM
42.12.103; 42.12.141 and New Rule I (ARM 42.12.116} remain as
proposed.

4. Oral comments received during the hearing are
summarized as follows along with the response of the Department:

COMMENT : Add language to ARM 42.12.122 which would
differentiate between changing the configuration of the premises
and an upgrade to the premises, such as repairing a roof. An
upgrade would not be an alteration, even though it 1is a
"structural change." Also, need to clarify a definition of
"cosmetic change" in ARM 42.12.106.

RESPONSE: The Department agrees with the suggested
amendment to subsecticn (4) of the rule to refer specifically to
16-3-311, MCA, which defines alteration. ARM 42.12.106 is being
amended to include an expanded definition of "cosmetic change."

COMMENT : Amend ARM 42.12.144 to add specific criteria
which would narrow the circumstances under which an applicant is
granted additional time to obtain a license to transfer between
quota areas. It was also suggested the extension have a time
limit not to exceed 60 days. One of the criteria could be that
the failure to obtain a license within the specified time period
was through no fault of the applicant.

RESPONSE: The Department agrees to amend the rule adding
the requirement that failure to purchase a license during the
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initial time period was no fault of the applicant and limiting
the extension of time to no more than 60 days.

5. 'The Department has amended the rules as follows:

42.12.106 DEFINITIONS (1) through {4) remain the same.

(5) "Restaurant™ means a public eating establishment
allowing for seated service for a minimum of 12 persons at
tables or booths where the sale of food served is prepared on
site.

(6) “Prepared food bhusiness” means a restaurant, except
the focd need not be prepared on site,
(7) "Primarily meals with table service" means a

restaurant where the business records show that the gross sales
of food is greater than the sum of any other activity conducted
on the premises.

(8) "COSMETIC CHANGE" MEANS, IN ADDITION TO THE EXAMPLES
GIVEN IN 16-3-311, MCA, THE CORRECTION OF STRUCTURAL DEFECTS
THAT DO NOT ENTAIL RECONFIGURATION OF THE PREMISES.

AUTH: Sec. 16-1-303, MCA; IMP: 16-4-105 and 16-~4-207, MCA.

42.12.122 DETERMINATION OF SUITABILITY OF PREMISES

(1) through (3) remains as proposed,

(4) Premises currently licensed that do not meet the
suitability standards would be required to meet the abave
standards upon department approval of completed alterations of
the existing licensed premises in accordance with taw 16-3-311,
MCA, except for the reguirement that premises not be within a
fifty foot radius of gasoline pumps. The restriction on
premises being beyond a fifty food radius of gascline pumps
applies only to transfers of licenses to new locations or to new
original licenses.

AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-4-402, 16-4~404, and
16-4-405 MCA.

42.12.144 TRANSFERS BETWEEN QUOTA AREAS - PROCEDURES AND
DOCUMENTATION (1) remalns the same.

(2) An applicant applying pursuant to (1)(b), whose
application 1s granted by the department, is required to
purchase a transferable license within 60 days after receipt of
the final agency decision and submit additional documents needed
to effect a transfer of ownership and location. However,
additional time can be requested and approved by the department
when the applicant can demonstrate he is actively pursuing the
purchase of a license AND THAT FAILURE TO PURCHASE A LICENSE IS
THROQUGH NO FAULT OF THE APPLICANT. THE ADDITIONAL TIME IS NOT
TO EXCEED 60 DAYS. An additional fee is reguired to cover the
costs of republishing the transfer notice in a newspaper within
the area from which the license is proposed to be transferred.

{3) through (5) remain as proposed.

AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-4-204 MCA.
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6. No comments were received on ARM 42.12.103, ARM
42.12.141 and NEW Rule I (ARM 42.12.116), therefore, those rules
will be adopted as noticed. The Department further adopts ARM
42.12,106; 42.12.122; and 42.12.144 with the amendments listed
above.

// , <:;Lf£31 £%;*1réé\ ¢5f IHE

CLEO ANDERSON g}CK DBINSON
Rule Reviewer irecdfor of Revenue

Certified to Secretary of State October 4, 1993,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of
of ARM 42.17.111 relating to ) ARM 42.17.111 relating to
Withholding Taxes Which Apply ) Withholding Taxes Which

to Indians ) Apply to Indians

TO: All Interested Persons:

1. On August 26, 1993, the Department published notice of
the proposed amendment of ARM 42.17.111 relating to withholding
taxes which apply to Indians at page 1995 of the 1993 Montana
Administrative Register, issue no. 16.

2. Written comments were received from Arthur Punley, Jr.
which are summarized as follows along with the response of the
Department:

COMMENT: Mr. Punley, a member of an Oklahoma Indian Tribe, does
not believe the State should tax his Montana income. The
Montana income tax exemption is limited to members who live and
work on their own reservation. Mr. Punley believed the taxation
of his income is more properly within the purview of the Tribal
Government.

RESPONSE: The law and supporting rules narrowly construe the
exemption of income taxation to those Native Americans who both
work and live on their own reservation in Montana. The
amendment to this rule was made to correct a clerical error
addressing the effective date of the rule.

3. The Department has adopted the rule as proposed.

'

EQ AN SO
Rule Reviewer

Certified to Secretary of State October 4, 1993,
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BEPORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF AMENDMENT of

of ARM 42.31.102, 42.31.107, ) ARM 42.31.102, 42.31.107,
42.31.108, 42.31,121, 42.31.131,) 42.31.108, 42.31.121, 42.31.
42.31.201, 42.31.221 and THE )y 131, 42.31,201, 42.31.221

ADOPTION of NEW RULES I, II, III) and THE ADOPTION QF NEW RULES
v, VvV, vI, VII and VIII relating) I, II, III, 1V, Vv, VI, VII,
to Cigarettes y and VIII relating to

)} Cigarettes

TO: All Interested Persons:

1. On August 26, 1993, the Department published notice of
the proposed amendment of ARM 42.31.102, 42.31.107, 42.31.108,
42.31.121, 42.31.131, 42.31.201, and 42.31.221 and the adoption
of New Rules I through VI relating to cigarettes at page 1997 of
the 1993 Montana Administrative Register, issue noc. 16. The
Department further adopts New Rules VII and VIII which are
necessary to clarify the law as indicated by the comments of the
public hearing and subsequent thereto.

2. A Public Bearing was held on September 21, 1993, to
consider the proposed amendments and adoption where oral and
written comments were received.

3. As a result of the comments received the Department
has further amended the proposed rules and is adopting New Rule
VII and VIII as presented at the hearing which are shown below.

4. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT : Montana Association of Tobaceco and Candy
Distributors, through their attorney offered 13 comments and
related amendments. The general substance of those comments
were that a number of the rules could be clarified by making
changes in terminology or phrases.

RESPONSE: The Department agrees with the substance of the
changes as suggested by Montana Assoclation of Tobacco and Candy
Distributors and will make those changes to the rules

accordingly. However, comment number 4 and 13 will not be
accepted. Comment 4 is now addressed under New Rule II (ARM
42.31.325). Comment 13 is & moot issue because the law and

rules cover the sale of cigarettes at retail,

5. The Department has amended the rules based on the oral
and written comments received at the hearing and other comments
and concerns presented to the department by individuals not in
attendance at the hearing as follows:
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42.31.102 MARKING UNSTAMPED CIGARETTES (1) All
cigarettes sold 1n Montana must have a tax stamp except sales
made to -8 governmment, military RESERVATIONS and licensed

wholesalers which sales are subject to the provisions of ARM
42.31.108.

{2) remains the same.

AUTH: Sec. 16-11-103 MCA; IMP: Sec¢. 16-11-1131, 16-11-113,
and 16-11-156, MCA.

42.31.107 ACCOUNTING CONTROL OF CIGARETTE DISTRIBUTION
(1) Each wholesaler shall prepare form CT-205 and Schedule
A. When appropriate, FORM CT-206 and Schedule C are to be filed
with the FORM CT-205 form. TheSE forms are TO BE filed with the
department of revenue BY A WHOLESALER on or before the 15th day

of the month following the preceding month's activities. Form
CT-205 is a reconciliation of the purchase and distribution of
cigarettes and the consumption of cigarette tax indicia. The

back of form CT-205 reflects exempt UrSr—govermmenty military
RESERVATION, out-of-state, and wholesaler to wholesaler
purchases for the month. FORM CT-205 and supporting forms ave
hereby incorporated by reference and may be obtained by
contacting the Department of Revenue at P.O. Box 5835, Helena,
Montana 59604.

(2) remains the same.

{3) Sales of untaxed cigarettes made tc Cigarette
retailer(s) on aN INDIAN reservation wii} SBALL be reported on
Form CT-206. FORM (CT-206 MUST BE COMPLETELY FILLED OUT AND
CONTAIN THE ORIGINAL SIGNATURE OF THE PURCHASER AND WHOLESALER
ON THE DATE OF DELIVERY.

(a) Ff—=Tegotiated quota—agreemert—extrstsy—tThe tribe
TRIBAL GOVERNMENT stra}d: MAY provide the department with a list
showing the names of qualified retailers and their portion of
the quota. The +tribe TRIBAL GOVERNMENT must notify the
department of any change in the requested allocations.

(b) If moagreememnt—exists—amnd-the tritre TRIBAL GOVERNMENT
does not provide direction on allocation among Indian retailers,
the department will approve sales of allocated untaxed
cigarettes T ~rrriormartion
avartabre—until the RESPECTIVE INDIAN reservation gquota is
depleted. THE ALLOCATION TO RETAILERS WILL BE ON A FIRST TO
SHIP BASIS UNLESS PARTICULAR CIRCUMSTANCES INDICATE ANOTHER
BASIS.

(4) Wholesaler(s) must contact the department prior to all
non-taxed sales on a reservation. The department will issue
permission to ship the cigarettes, will track quota allocations,
and notify the wholesalers when the quota has been reached.
Once the quota for any particular retailer/reservation has been
reached, sales to that retaller/reservation will include tax.

AUTH: Sec. 16-11~103 MCA; IMP: Secs. 16-11-104, 16-11-111,
and 16-11-156, MCA. T

- . . .y fe rrp oty
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42.31,108 SALES OF UNSTAMPED CIGARETTES (1) Any person
who purchases unstamped cigarettes, claiming that Montana lacks
jurisdiction over his cigarette sales activities, must be fully
identified by name, address of residence, address and location
of business, and federal TAX OR TRIBAL GOVERNMENT identification
number. The reguired information will be entered on form CT-
206, which will also be a receipt requiring the signature of the
person purchasing the cigarettes to acknowledge the purchase and
physical possession of the unstamped cigarettes itemized
thereon.

(2) remains the same.

AUTH: Sec. 16-11-103 MCA: IMP: Sec. 16~11-132 and 1l6-11-

56, MCA,

42.31.12) CORPORATE APPLICANTS FOR CIGARETTE LICENSES
(1) remains the same.
AUTH: Sec. 16-11-103 MCA; IMP: Sec¢. 16-11-120 and 16-11-301

MCA.

42,31.131 CIGARETTE TAX REFUNDS/DISTRIBUTIONS

{1) Clgarette tax refunds/distributions will be 1ssued as
provided in subsections (2), (3) and (4). All cigarette refunds
will be calculated assuming a 3% discount rate unless
documentation is provided supporting a higher discount rate.

(2) Refund claims by a cigarette manufacturer must contain
a notarized affidavit that the cigarette tax refund claimed is
for state of Montana cigarette tax insignia which are affixed to
the unsalable cigarettes; that .credit or refund for the net cost
of the tax insignia has been given to a Montana cigarette
dealer; and that the cigarettes will not be sold at any time.
Refund claims must be accompanied by a copy of the credit memo
or invoice issued to the Montana dealer. Refunds will be
allowed for stale or damaged merchandise during the first 90
days after a change in the tax rate at the previous rate of tax
unless it can be verified conclusively that the new tax has been
paid on the specific product for which such refund is claimed.

(3) Cigarette tax distributions are made to an Indian
tribe pursuant to an agreement between the INDIAN tribe and the
department of revenue. The agreement provides for the
collection of a tribal cigarette tax on the INDIAN reservation
and a distribution, less the administrative expense, if
applicable, to the INDIAN tribe based on the negotiated QUOTA
agreement.

(4) Cigarette tax credits or refunds for indicia used in
sales made on an Indian reservation are made to wholesalers
pursuant to the established guota FOR A PARTICULAR INDIAN
RESERVATICN. The wholesaler can request a credit or a cash
refund by filing FORM CT-207. Upon receipt of FORM CT-207 the
department will approve the credit or mail the refund within ten
(10). working days.

(5) No credit or refund on FOR non-taxed (qguota) sales ON
AN INDIAN RESERVATION will be allowed to a wholesaler once the
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retailer/reservation has depleted the guota amount. (See ARM
42.31.107 for qualifying sales.) Amounts on FORM CT-207
received during the month will be reconciled with amounts on
Form CT-206 filed at the appropriate time. Any discrepancies
found will be added to or subtracted from the amount requested
for stamps/refunds of the current month. Added/subtracted
amounts will be applied to the request of the wholesaler that
causes the discrepancy to develop.

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 15-1-503, 16-11-112 and
16-11-156 MCA.

RULE IT (42.31.32%) LICENSE (L) All perscns that sell
tobacco products at retall must obtain a license from the
department of revenue. This includes sales over the counter, by
vending machine or any other means of selling the tobacco
produce.

(2) In the case where the retailer contracts with a
vending machine operator to traroe PLACE a vending machine FOR THE
SALE OF TOBACCO PRODUCTS in an THE establishment, the retallerc
must obtain a RETAIL license to sell tobacco products.

{3) The license covers one fiscal year, July 1 to June 30,

(4) The license cannot be transferred.

(5) THE DEPARTMENT WILL ISSUE THE APPLICABLE LICENSE(S) AS
REQUIRED UNDER 16-11-120, MCA, OR 1ib6-11~303, MCA, TOGETHER ON
ONE FORM.

AUTH: Sec. 16-11-312, MCA; IMP: Sec. 16-11-303 and 16-11-
306, MCA. T T T

ROLE ¥V (42.31.331) SALES FROM VENDING MACHINES

{1} Sales OF TOBACCO PRODUCTS FROM VENDING MACHINES are
only permitted in:

{a) places not opened to the general public, SUCH AS
FPACTORIES, BUSINESSES, AND PRIVATE OQOFFICES;

(b) places where persons under the age of 18 are not
permitted access;

{c) places where alcoholic beverages are sold and consumed
on the premises; or

{d) places OPEN TO THE GENERAL PUBLIC where the vending
machine is under direct supervision of the owner or employee of
the establishment.

(2} For places opened to the general public the vending
machine must be located in a place where the owner or an
amployee OF THE ESTABLISHMENT can see it to ensure individuals
under the age of 18 do not use the machine. For example, all
tobacco vending machines in a hotel or motel must be located in
the lobby where the desk clerk can see who is making the
purchase from the machine. LICENSEES ARE RESPONSIBLE TO INSURE
THERE IS A SYSTEM OF SUPERVISICON IN PLACE TO PREVENT VIOLATIONS.

AUTH: Sec. 16-11-212, MCA; IMP: Sec. 16-11-305 and 16-11-
206, MCA.
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6. Subsequent to the hearing the Department determined the
necessity to adopt New Rule VII (ARM 42.31.345) and VIII (ARM
42.31.350) because of numerous guestions concerning the law
regarding penalties and a definition of public school buildings
and discussions during the course of the hearing related to the
guota system. Therefore, the Department proposes additional
rules to cover these areas as follows:

NEW RULE VII (42.31.345) PENALTIES (1) The penalties
mandated under 16-11-308, MCA, will be enforced and collected by
the county attorney in the county where the violation occurred,.

AUTH: Sec. 16~11-312, MCA; IMP: Sec. 16-11-308, MCA.

NEW RULE VIII (42.31.350) USE OQF TOBACCO PRODUCTS IN
PUBLIC SCHOOL BUILDINGS (1) The use of tobacco products in
public school buildings referred to in 20-5-411, MCA, applies
only to elementary and secondary schools.

AUTH: Sec. 16-11-312, MCA; IMP: Sec. 20-5-41]1, MCA.

7. The Department  has also determined that the
catchphrase for ARM 42.31.201 and New Rule I (ARM 42.31.320)
should be amended. The text of the rules will remain as
proposed.

42.31.201 TOBACCO PRODUCTS DEFINED FOR TAX PURPOSES

NEW RULE I (ARM 42.31.320) TOBACCO PRODUCTS DEFINED
REGARDING SALES TO MINORS .

8. The Department is adopting ARM 42.31.221, New Rule III
(42.31.330); New Rule V (42.31.335) and New Rule VI (42.31.340)
as proposed in the notice of intent published on August 26, 1893.

9. Therefore, the Department adopts the rules with the
amendments listed above.

2

CLEQ ANDERSON
Rule Reviewer

Certified to Secretary of State October 4, 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE QF THE AMENDMENT OF
amendment of rules 46.10.318 } RULES 46.10.318 AND

and 46.10.319 pertaining to ) 46.10.319 PERTAINING TO
emergency assistance to ) EMERGENCY ASSISTANCE TO
needy families with ) NEEDY FAMILIES WITH
dependent children ) DEPENDENT CHILDREN

TO: All Interested Persons

1. on July 15, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.10.318 and 46.10.319 pertaining to
smergency assistance to needy famiiies with dependent children

at page 1479 of the 19937 Montana Administrative Register, issue
number 13.

2. The Department has amended rules 46.10.318 and
46.10.219 as proposed.
3. No written comments or testimony were received.
- v —_— T
v"m. d%vm — — T’< E}(r\‘/g——' S
Rule Reviewer Director, Social and Rehabilita-

tion Services

Certified to the Secretary of State  October 4 , 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of 46.12.602,
46.12.60% and 46.12.606
pertaining to medicaid
dental services

NOTICE OF THE AMENDMENT OF
RULES 46.12.602, 46.12.605
AND 46.12.606 PERTAINING TO
MEDICAID DENTAL SERVICES

e e e e

TO: All Interested Persons

1. on August 12, 1993, the Department of Social and
Rehabilitation Services published notice o¢f the proposed
amendment of rules 46.12.602, 46.12.605 and 46.12.606 pertaining
to medicaid dental records at page 1888 of the 19932 Montana
Administrative Register, issue number 15.

2. The Department has amended rules 46.12.602 and
46.12-606 as proposed.

3. The Department has amended the following rule as
proposed with the following changes:

46.12-605 DENTAL SERVICES, . REIMBURGEMENT Subsections (1)
through (5) remain as proposed.
P ent for denture t
AF V. OF E DEN i made o dentist
denturi who did not make the ture

Subsections (7) and (8) remain as proposed.

4. The Department has  thoroughly considered all
commentary received:

COMMENT: The Denturist Association submitted a comment that
under 46.12.605(6) there were no time limits for when the
original work was completed, and when the original dentist or
denturist could do necessary repairs.

RESPONSE: The Department recognizes there could be a potential
problem to a patient who needs denture repairs or adjustments.
The Department amends the rule as shown above to set a specific
time period after which the originating provider could do
necessary repairs.

COMMENT: The Denturist Association objected to sections
46.12.606(2) (a) and (5)(a)(i) and (iii), requiring that a
dentist either perform denture work or that a dentist write out
a prescription for the work to be done by a denturist.

RESPONSE: The sections referred to by the Association are not
being amended by this notice. The sections referred to in the
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rule are the same as before the Department’s amendments. At CFR
§ 42 440.120 "Dentures" are defined as artificial structures
made under the direction of a dentist to replace a full or
partial set of teeth. The Department interprets this to mean
that a prescription is required by a dentist for anybody other
than a dentist to perform denture work.

COMMENT: The Denturist Assoc¢iation submitted the following
comment about reimbursement: "46,12.605(1) states that all
services will be provided at the lowest service rate. This is
not the case under these proposed rules".

RESPONSE: Rule 46.12.605(1) states the Department will pay the
lowest of the providers actual charge, the amount allowed by
Medicare or the Department’s fee schedule. The rule makes ro

reference to services being provided by the lowest cost
provider, but simply states the reimbursement methodology for
these services,

D b Gt

éaf-ﬁ« (o X 423’47/;;? KGZ:ﬁéL_ AT Ty

Rule Reviewer Director, Social and Rehabilfta-
tion Services

Certified to the Secretary of State October 4 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1930, 46.12.1945
through 46.12.1947,
46.12.1950 and 46.12,.1851
pertaining to targeted case
management for adults with
severe and disabling mental
illness and youth with
severe emotional disturbance

CORRECTED NOTICE OF THE
AMENDMENT OF RULES
46.12.1930, 46.12.1945
THROUGH 46.12.1947,
46.12.1950 AND 46.12.1951
PERTAINING TO TARGETED CASE
MANAGEMENT FOR ADULTS WITH
SEVERE AND DISABLING MENTAL
ILLNESS AND YQUTH WITH
SEVERE EMOTIONAL
DISTURBANCE

TO: All Interested Persons

1. On August 12, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.1930, 46.12.1945 through 46.12.1947,
46.12.1950 and 46.12.1951 pertaining to targeted case management
for adults with severe and disabling mental illness and youth
with severe emotjonal disturbance at page 1901 of the 1993
Montana Administrative Regjster, issue number 15 and on
September 30, 1993, the Department published the notice of
amendment of rules 46.1930, 46.12.1945 through 46.12.1947,
46.12.1950 and 46.12.1951 at page 2251 of the 1993 Montana
Administrative Register, issue number 18.

2. The Department discussed the deletion of the terms
"record maintenance" and "service cogordination" in its rationale
for ARM 46.12.1945 in its notice of amendment published at page
1901 of the 1993 Montana Administrative Register, issue ne.15 on
August 12, 1993, but neglected to show these terms as deleted in
the rule. To avoid confusion, the Department is amending its
notice to reflect the deletion of these definitions.

3. The Department has amended rule 46.12.1945 as proposed
with the following corrections.

46.12: 5 CASE MANAG NT SERVICES_F YO W

EMOTIONAL DISTURBANCE, DEFINITIONS Subsections (1) through
(5)(g) remain as proposed.
i

6)—UIR d-marintenanoet-m the—aet-of-recerding-essen~
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. All portions of the September 30, 1993 notice of
amendment not specifically changed by this amended notice remain
the same. The corrections noted in this amended notice will

appear in the September 30, 1993 replacement pages for the
Administrative Rules of Montana.

\Cg,?v-k 9’\3] " )//‘(z/t// @‘4& ,é\/
Rule Reviewer Director, Socilal and Rehabilita-
tion Services

Certified to the Secretary of State October 4 , 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.13.203, 46.13.301,
46.13.302, 46.13.303,
46.13.304 and 46.13.401 and
the repeal of rule 46.13.402
pertaining to low income
enerqgy assistance program
(LIEAP)

NOTICE OF THE AMENDMENT OF
RULES 46.13.203, 46.13.301,
46.13.302, 46.13.303,
46.13.304 AND 46.13.401 AND
THE REPEAL OF RULE
46.13.402 PERTAINING TO LOW
INCOME ENERGY ASSISTANCE
PROGRAM (LIEAP)

e e e e e N

TO: All Interested Persons

1. on July 29, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.13.203, 46.13.301, 46.13.302, 46.13.303,
46.13.304 and 46.13.401 and the repeal of rule 46.13.402
pertaining to low income energy assistance program (LIEAP) at
page 1618 of the 1993 Montana Administrative Register, issue
number 14.

2. The Department has amended 46.13.203 and 46.13.303 as
proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.13.301  DEFINITIONS Subsections (1) through (9) remain
as proposed.

{10) "Member veceiving supplemental security income ({SSI),
aid to families with dependent children (AFDC), e# INDIGENT
A C OVIDE N 3-2-80 C, [0) e a
agssistance (GA)" means any member of a hou d whose needs are
included in the SSI, AFDC, ex INDIGENT ASSISTANCE OR TRIBAL GA
qrant or any person whose income and rescurces are considered in
determini eligibility for those ograms.,

AUTH: Sec. 53-2-20]1 MCA
IMP: Sec. 53-2-201 MCA

46.13.302 ELIGIBITLITY REQUIR NTS FOR CERTAIN TY OF

INDIVIDUALS AND HOUSEHOLDS (1) Except as provided below,
households which consist solely of members receiving supple-
mental security income, aid to families with dependent children,
or INDIGENT ASSISTANCE AS PROVIDED IN 53-2-804, MCA OR TRIBAL
general assistance are automatically financially eligible for
+66% low income energy assistance benefit awards. IMembers

7
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. i . Lieribig for-thege
Subsections (2) through (6) remain as propo=ed.

AUTH: Sec. 53-2-201 MCA
IMP: Sec, 53-2-3201 MCA

46,13,304 CALCULATING INCOME Subsections (1) through
(2) (b) remain as proposed.

(c) Keusehe%d5~—mee%iﬂq-&ﬂ%a_—%ﬁeeme——a#aﬂdafés—méﬂ——ARH

ement—are—eligiblefor—35%-of-the

penefit award—matrices—as—defined—in-—ARM—46:13—4603 (2~ the
dependent care was. provided by a person WHO IS not related—by
blosd-or—marriage—to—aay A member of the household.

Subsections (3} through (3) (c) (x) remain as proposed.

AUTH: Sec. 53-2-201 MCA

IMP: Sec., 53-2-201 MCA
46.13.401 BENEFIT AWARD MATRICES Subsections (1) through

(2)(¢) remain the same.

{d). . The following table of base benefit levels takes ipto
account the number of bedrooms in a house, the type of dwelling
structure, and the type of fuel used as a primary source of
heating:

(1) TABLE QF BENEFIT LEVELS

SINGLE FAMILY

AT L
# BEDROOMS GAS ELECTRIC PROPANE FUEL QII, WOQD COAT,
E $264 $372 $408 $318 $248 227
TWO 384 $541 $594 $463 $363 $330
THREE $523 $737 $809 $630 $492 $450
_FOUR $720 $3404 1,014 $1.313 3867 $677  $618
MULTI FAMILY and MOBILE HOME charts remain as proposed but
are numbered (ii) and (iii}. Subsection (2)(e) remains as
proposed.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53=-2-201 MCA

4. The department is not repealing rule 46.13.402 as

proposed. The department has amended rule 46.13.402 with the
following changes:
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Subsections (1) (a), (1)(b), (2) and (3) remain the same but
are renumbered (1) through (4) respectively.

AUTH: Sec. 533=2-201 MCA
IMP: Sec. 53=2-201 MCA

5. The Department has thoroughly considered all commentary
received:

COMMENT: All of ARM 46.13.402 should not be repealed, only
subgsection (1).

RESPONSE: The department agrees. Subsection (1) 1is being
deleted because its contents are now incorporated into ARM
46.13.203(3) and 46.13.401(2), as amended. However, the

contents of subsections (1) (a) through (3) will be renumbered
and left intact, because they cover material which is not
discussed elsewhere in the LIEAP rules.

: The terms "general assistance" and "GA" should be
removed from 46.13.301 and 46.13.302.

RESPONSE: Although the 53rd Montana Legislature in HB 427,
Chapter 561 eliminated state-administered general relief
asgistance, some counties and tribal governments may continue to
provide indigent assistance. Since some LIEAP households may
still receive county indigent assistance, it is not appropriate
to delete these terms from ARM 46.13.301 and 46.13.302. It is
the department’s intention that households which consist solely
of members receiving supplemental security income, aid teo
families with dependent children, or county or tribal assistance
be categorically eligible for the fuel assistance program.
However, ARM 46.13.301 and 46.13.302 are being amended to use
the term "indigent assistance and tribal general assistance"
because HB 427 replaces the term general relief assistance with
indigent assistance.

COMMENT: The year’s date should not be used in ARM 46.13.303
and 46.13.304 in connection with the poverty levels used to
determine eligibility and deductions. If the term "current year
poverty level" were used instead, it would not be necessary to
amend these rules each year to change the year.

RESPONSE: The LIEAP program year does not coincide with the
calendar year. Rather it runs from October 1 of one calendar
year through September 30 of the next calendar vyear. In
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approximately February of each year the U. 3. Office of
Management and Budget (OMB) publishes the poverty levels for
that year; for example, in February 1993 the OMB publishes the
1993 poverty levels which will be used in the LIEAP program
beginning October 1, 1993. If the term "current year poverty
level” were used, it would be misleading, because Lt could be
interpreted to mean the current calendar year rather than LIEAP
program year.

COMMENT: It has been noted that several of the figures in the
table of benefit levels in the amendments to ARM 46.13.401(2) (d)
appear to be incorrect.

RESPONSE: The benefit level for a single family whose dwelling
has four bedrooms and uses electricity to heat was listed as
$1,104 due to a clerical error. This is being corrected to
$1,014. It was also suggested that the benefit levels for multi
family dwellings using fuel oil might be incorrect, because they
are higher than the benefit levels for single family dwellings
heating with fuel oil, whereas in previocus years the benefit
levels for single family dwelling were usually higher. The
department has checked its figures and has determined that the
proposed benefit levels for multi family dwellings using fuel
oil are consistent with the data provided by the U.S. Department
of Energy‘s Energy Informaticn Administration.

COMMENT: ARM 46.13.304 as proposed to be amended states at
subsection (2){c) that a dependent care deduction is allowed
only if the care was provided by a person not related by blood
or marriage to any household member. It is unclear how close
the relationship must be to result in the deduction being
disallowed, as no definition of "related by blood or nmarriage"
is included.

RESPONSE: The department has reconsidered the policy of
disallowing dependent care deductions for care provided by a
relative. The department has decided that the deduction should
be allowed, regardless of whether the caregiver is a relative,
as long as the caregiver is not a member of the household. The
department does believe that a deduction should not be allowed
for czare provided by one household member to another, because
the money paid did not leave the household. Therefore ARM
46.13.304(2) (c) is being changed to state that the deduction
will be allowed if the care was not provided by a household
member.

6. This rule is retroactive to October 1, 1993, which is
the beginning date of the LIEAP program year. The amendments
would have been effective on this date if the notice of
amendment had been filed as planned. The filing of the notice
was delayed for two weeks while the department verified the
accuracy of some of the figures in the table of benefit levels
in ARM 46.13.401. This was necessary after the department
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received a comment questioning these figures (see comment and
response above).

S S L (G

Rule Reviewer Dliector, Social and Rehabilita-
tion Services

Certified to the Secretary of State October 4 1993,
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

PETITION FOR DECLARATORY
RULING

In the matter of the Estate of )
Edward F. Abbott, Montana )
licensed dentist, deceased, for )
a declaratory ruling on the )
applicability of Mont. Code )
Ann. Section 37-4-101(2) (b), )
37-4-321 & 37-4-327 to the )
Estate )

1. On November 19, 1993, at 10:00 a.m., in the
conference room of the Professional and Occupational Licensing
Bureau, Lower Level, Arcade Building, 111 North Jackson,
Helena, Montana, the Board of Dentistry will consider a
petition for declaratory ruling regarding whether the estate
of a duly licensed, deceased dentist may maintain the existing
practice for a reasonable time pending sale of the practice by
the Estate, by hiring a duly licensed dentist to perform all
procedures and functiong requiring a licensed dentist.

2. Petitioner's name and address are as follows:

Shirley Ruth Abbott

Personal Representative

Estate of Edward F. Abbott

c/o Timothy J. Wylder, Esq.

Jardine, Stephensgon, Blewett & Weaver, P.C.
7th Floor, First National Bank Building
P.0O. Box 2269

Great Falls, Montana 59403

3., Edward F. Abbott, D.,D.S., a duly licensed Montana
dentist, was the proprietor of a private dental practice at
3926 Third Avenue South, Great Falls, Montana (the "Practice")
until his death on September 2, 1993. The Petitioner, Shirley
Ruth Abbott, was named personal representative of the Estate
of Edward F. Abbott by Order and Letters of Appointment dated
September 7, 1993. Under the Montana Uniform Probate Code,
rhe personal vepresentative of an estate has the right to take
possegsion and control of the decedent's property, and has a
statuteory duty to take all steps reasonably necessary for the
management, protection, and preservation of the estate. Mont.
Code Ann. Section 72-3-506. Petitiomer contends that the
Practice has substantial good will and going concern value,
and that failure to provide the services of a licensed dentistc
at the Practice until the Practice can be sold will cause
dissipation of good will and will cause irreparable harm to
the Estate.

Petitioner desires to hire a licensed dentist to maintain
the Practice and its good will pending sale by the Estate.
patitioner has sought informal advice from the Board's staff
imgal counsel concerning whether the Estate may employ a
Licensed dentist to manage and perform practice functions
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requiring a licensed dentist pending marketing and saie of the
Practice. Staff counsel has advised that no assurance can be
given that the Estate and the employee dentist would not be
subject to prosecution under Mont. Code Ann., Sections 37-4-
327 and 37-4-321, respectively, for the practice of dentistry
as defined under Mont. Code Ann. Section 37-4-101(2) (b).

4. Mont. Code Ann. Section 37-4-101(2) provides that
"[a] person is "practicing dentistry" under this chapter if he
... {b) is a manager, preoprietor, operator, or conductor of a
place where dental operations, oral surgery, or dental
services are performed;"

5. The question presented to the Board for declaratory
ruling is whether the estate of a duly licensed, deceased
dentist may maintain the existing practice, for a reasonable
rime pending sale of the practice by the Estate, by hiring a
duly licensed dentist to perform all procedures and functions
requiring a licensed dentist, without violating the above-
referenced statutes?

6. Petitioner contends that hiring a duly licensed
dentist to maintain the Practice pending sale ig reasonably
necessary for protection and preservation of the astate as
required by the Montana Uniform Probate Code. Petitioner
contends that the best interests of patients are served by
continuity of care on the Practice premiges where there is
cimely access to patient records and staff with personal
knowledge of the patients' particular needs. Petitioner
alleges on information and belief that dental services are
currently performed by licensed dentists in hospitals that are
not cwned by licensed dentists; that there is no exemption for
such hospitals under Mont. Code Ann. Section 37-4-102; and
that no action has been taken against such hospitals.
Accordingly, Mont. Code Ann. Section 37-4-101(2) (b) should be
interpreted by the Board as allowing an estate to hire a duly
licensed dentist to maintain a practice pending sale in the
ordinary course of prcbate administration.

7. Petitioner respectfully requests a declaratory ruling
that the Estate may hire a duly licensed dentist to maintain
the Practice for a reasonable time pending sale in the
ordinary course of probate administration without the Estate
or the hired dentist violating Mont., Code Ann. Section 37-4-
327 and 37-4-321, respectively.

8. Petitioner knows of no other party similarly situated
at this particular time, but alleges on information and belief
that this issue is of critical concern to the estate of any
licensed dentist who owns a private practice at death.

9. Interested persons may present their data, views or
arguments either orally or in writing at the meeting scheduled
for November 19 at 10:00 a.m. Written data, views or
arguments may also be submitted to the Board of Dentisctry,
Lower Level, Arcade Building, 111 North Jackson, PB.O. Box
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200513, Helena, Montana, to be received no later than November
19, 1593,

BOARD OF DENTISTRY

’ o < ;
L i =

: : IR ol
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

By

fo . by

i . o
ANNTE M. BARTOS, RULE REVIEWER

Cartified to the Secrecary of State, October 4, 1993.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the petition
for declaratory ruling regard-
ing the scope of practice for
registered nurses performing
conservative, sharp debridement
of non-viable tissue in wounds

NOTICE OF PETITION FOR
DECLARATORY RULING

1. On November 5, 1993, at 8:00 a.m., in the conference
room of the Professional and Occupational Licensing Bureau,
Lower Level, Arcade Building, 111 North Jackson, Helena,
Montana, the Board of Nursing will consider a petition for
declaratory ruling regarding the scope of practice for
registered nurses performing conservative, sharp debridement
of non-viable tissue in wounds.

2. The petitioners are:

Jeanne Knecht R.N., C.E.T.N. Trudy English, R.N., C.E.T.N.
Columbus Hospital Montana Deaconess Med. Center
500 15th Avenue Scuth 1101 26th Street South

Great Falls, Montana 59405 Great Falls, Montana 59405
Edine Loran, R.N., C.E.T.N. Kelle Graves, R.N., C.E.T.N.
St. Patrick Hospital Billings Deaconess Med. Center
500 West Broadway P.O. Box 37000

Missoula, Montana 59802 Billings, Montana 59103

3. The Petitioners represent registered nurses providing
wound care. The Petiticoners indicate this issue has been
addressed in IAET (WOCN) educational programs, conferences and
Standards of Care. Recent nursing literature discusses
debridement as a component of wound management. The
Petitioners alsc state that the practice of sharp debridement
on non-viable tissue in wounds is being performed in certain
areas,

4. The startute as to which Petitioners request a ruling
ig as follows:

37-8-102. PDefinitions. Unless the context
requires otherwise, in this chapter the following
definitions apply:

(1) ...

(2) ...

(3) "Practice of nursing” embraces two classes of
nursing service and activity, as follows:

{a) "Practice of professional nursing" means the
performance for compensation of gervices requiring
substantial gpecialized knowledge of the bicloegical,
physical, behavioral, psychological, and
sociological sciences and of nursing theory as a
basis for the nursing process. The nursing process
is the assgessment, nursing analysis, planning,
nursing intervention, and evaluation in the
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promotion and maintenance of health; the prevention,
cagefinding, and management of illness, injury, or
infirmity; and the restoration of optimum function.
The term also includes administraticn, teaching,
counseling, supervision, delegation, and evaluation
of nursing practice and the administration of
medications and treatments prescribed by physicians,
dentists, osteopaths, or podiatrists authorized by
state law to prescribe medications and treatments.
Each registered nurse is directly accountable and
regponsible to the consumer for the quality of
nurging care rendered. As used in this gubsgection
(3) (a):

‘1)  "nursing analysis" is the identification of
those client problems for which nursing care is
indicated and may include referral to medical or
community resources;

(i1} "nursing intervention" is the implementation
of a plan cof nursing care necessary to accomplish
defined goals.

{b) "Practice of practical nursing" means the
performance for compengation of services requiring
bagic knowledge of the bioclogical, physical,
behavioral, psychological, and sociological sciences
and of nursing procedures. Practical nursing
practice utilizes standardized procedures in the
observation and care of the ill, injured, and
infirm; in the maintenance of health; in action to
safequard life and health; and in the administration
of medications and treatments prescribed by a
physician, dentist, osteopath, or podiatrist
authorized by state law to prescribe medications and
treatments. These services are performed under the
supervision of a registered nurse or a physician,
dentist, osteopath, or podiatrist authorized by
state law to prescribe medications and treatments.

(4)

5. The Petitioners requesat that the Board issue a ruling
regarding conservative sharp debridement of non-viable tissue
£o be within the scope of practice of registered nurses
demonstrating the knowledge, preparation and experience to
safely execute the procedure.

5. The Petitioners have indicated that they believe that
a Montana State Board of Nursing ruling that would sanction
qualified registered professional nurses to perform sharp
debridement of non-viable tissue would help provide improved
value, quality, and effective treatment to patients.

The Board notes that other hospitals, physicians, and
registered nurses may be affected.

7. 1Interested persons may present their data, views or
arguments eijther orally or in writing at the meeting scheduled
for November $ at 8:00 a.m. Written data, views or arguments
may also be submitrted to rhe 3ocard of Nursing, Lower Leval,
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Arcade Building, 111 North Jackson, P.0. Box 200513, Helena,
Montana, to be received no later than November 12, 1993.
BOARD OF NURSING

5

oy ST
'////,‘/u s Dl
ANNTIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

.
(A 2 bulla

ANNIE M. BARTOS, RULE REVIEWER

By:

Certified to the Secretary of State, Octocber 4, 1993.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is congistent with the intent of
the lLegislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resclution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
gtatements in order to bring to the Committee’s attention any
difficulities with the existing or propesed rules. The address

i8 Room 138, Montana State Capitol, Helena, Montana 59620,
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Nefinitions:
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THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

i tive R iz a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

hback, bound publication, issued twice-monthily,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the praceding register.

Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which liasts MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) 1s a compilation of
existing pexmanent rules of those executive agencies which have
been designated by the Montana Admipnistrative Procedure Act for
inclusion in the ARM. The ARM is updated through Jume 30, 19933.
Thig table includea those rules adopted during the period
July 1, 1993 thrcugh September 30, 1993 and any proposed rule
action that is pending during the past 5 month period. [¢:%
notice of adoption must bhe published within 6 months of the
published notice of the proposed rule.) This table does not,
however, lnclude the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposged and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1993, this
table and the table of contents of this isaue of the MAR.

This table indicates the department name, title pumber, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1993 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - PpParental Leave for State Employees,
p. 827, 2372

(Public Employees’ Retirement Board) }

I-IX Establisbment and Implementation of Family Law Qrderas
Splitting and Paying Montama Public Retirement
Benefits, p. 1580

I-v Retirement Incentive Program Provided by HB 517,
p- 742, 2008

I-v Fmergency Adoption of Rules on the Retirement
Incentive Window for Certain PERS Members, p. 933

2.43.302 and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057

2.43.418 Accrual and Payment of Intereat for Previous Periods

of Blected Service, p. 496, 11399

2.43,609 Funding Available for Pogt-Retirement Adjustments,
p. 359, 1200

(Teachers’ Retirement Boaxd)

I-11 Implementing the Provisions of 3B 173 Pertaining to
the Egtablishmert and Implementation of Family hLaw
Orders, p. 1584

2,.44.201 and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
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Coples of Member‘s Contracts be Submitted When

Applying for Retirement Bemnefits - Clarifying
Investment Earning Availlable for Post Retirement
Adjustments - Implementing Amendments to SB 226

Adopted by the First 1992 Special Legislative Sesslon
Relating to the Teachers’ Retirement System, p. 492,
1201

{(State Compensatlon Insurance Fund)

I

2.55.101

2.55.320

2.55.374

Establishing Criteria for Asgessing a Premjum
Surcharge, p. 2060
and other rules - Organization of the State Fund -

Open Maeetings - Establishment of Fremium Rataa,
p. 748, 1635

and other rule - Method for Assigmment of
Clasgifications of Employments - Construction

Industry Premium Credit Program, p. 970, 1485
and other rules - Establishment of Premium Rates.
p- 1, 340

AGRICULTURE, Department of, Title 4

I-IIT

-IV

L]

4.4.316

4.10.206
4.12.3007

and other rules - Clvil Peralties Relating o
Beekeeping in Montana - Designating Regulated Bea
Digeases - Clarifying the Apilary Registration
Forfeiture Procedure - Restrictions on Apilasy
Registration, p. 1588, 2120

and other rules - Importation of Mint Plants and
Equipment Into Montana - Fleld Imspection - Mint 05l
Fee, p. 750, 1637

and other rules - Civil Penalties - Inapection Fases -
Assesgment Pees - Produce Grades Relating to the
Distribution of Produce in Montana - Verification of
Produce Grown in Montana - Commodity Grade and
Cherges - Control of Applesa - Grading of Cherries
Wholesalers and Itinerant Merchanta, p. 1163, 1636
and other rules - Liability on all Crops - Time
Policy Becames Effaective - Cut Off Date, p. 361, 939
Licensing for Pesaticide Operators, p. 2063

and other rules - Civil Penalties Relating to the
Distribution of Seed in Montana - Seed License Fees -
References to Seed Processing Plants - Seed Buyers
and Seed Public Warehouses - Bonding of Seed Buyers
and Seed Public Warehouses, p. 972, 1486

TATE AUDITOR, Title 6

I-I1

13-10/14/93

and other rules - Establishing Accreditation Fees for
Annual Comtinuation of Authority - Defining "Money
Market Punds® as they Relate to Invegtments by Farm
Mutual Insurers - Remove Limitations on the Issuance
of Credlt Life and Credit Disability Insurance
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to Joint Debtors - Prohibiting Discrimination im
Determining Eligibility for FPersopal Autcmobile
Insurance - Wage Assignments - Voluntary Payroll
Deduction, p. 2163

1-IV Prohibiting Unfair Discriminaticn for Previocusly
Uninsured Personal Automobile Insurance Applicants,
p. 2436, 674

I-LV Administration and Enforcement of Lawsa Regulating
Standards for Companies Considered to be in Bazardous
Financial Condition - Annual Audited Reports - Life
and Health Reinsurance Agreements - Reports by
Holding Company Systems - Establishing Accounting
Practices and Procedures to be Used in Anoual
Statements - Credit for Reinsurance, Including
Letters of Credit - Standards for Valuation of
Insurer Securitias and Other Invested Assets, p. 1726

6.6.502 and other rules - Medicare Supplement Insurance,
p. 979, 1487

(Classification and Rating Committee)

I-IX Temporary Rules on Matters Subject to Notice and
HEearing Before the Clagsification and Rating
Committee, p. 1173, 1638

I-X Matters Subjact to Notice and Hearing Before the
Claasification and Rating Committee, p. 1781, 2225

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

8.4.301 and other rules - Fees - Licensing by Examination -
Direct Entry Midwife Apprenticeship Requirements -
Unprofessional Conduct - High Risk Conditions -
Consultation on Transfer Conditions - Required
Reporting, p. 1055, 1639

(Board of Athletics)

8.8.2801 and other rules - Xickboxing, p. 363, 1109, 1320

(Board of Barbers)

8.10.405 Fee Schedule, p. 2168

(Board of Chiropractors)

I and otbexr rule - Interns and Preceptors - Fees -
Applications, p. 1592

(Board of Clinical Laboratory Sclence Practitioners)

I-1X Clinical Laboratory Science Practitioners, p. 2065

(Board of Dentistry)

8.16.601 and other rules - Introduction - Dental Auxillaries -
Exams - Licensure by Credentiala - Unprofessiocnal
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns, p. 2229, 393

(Board of Hearing Aid Dispensers)

8.20.4012 and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complainta -
Disciplinary Actions - Testing Procedures -
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(Board of
8.22.502

8.22.612

(Board of
8.24.409
(Board of
I

8.28.1501

{(Board of
8.30.407

{Board of
8.32.408

(Roard of
8.34.414

(Board of
8.35.414
(Board of
I-1I3

83,36.401

{Board of
8.39.502
2.3%.503
3,.2%.504

{Board of
8.40.404

Continuing Educational Requirements - Notification -
Definitions - Forms of Billa of Sale Contracts and
Purchase Agreements - Inactive Status, p. 197, 534

Horse Racilng)
and other rules - Licenses Issued for Conducting
Parimutuel Wagering - Dailly Double Feature -
Requirements of Licensee - Pool Calculations, p. 1595
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535

Landscape Architects)
Fee Schedule, p. 325

Medlical Examiners)
Practice of Acupunmcture - Unprofessional Conduct.
p- 498, 1322
and other rules - Definitions - Utilization Plans -
Protocol - Informed Coasent - Prohibitions -
Supexvision - Prescriptions - Allowable Functions -
Ravocation ox Suspension of Approval -Prescribing/
Dispensing Authority - Scope of Practilce -
Termination and Transfer - Training of Physician
Asgigtants, p. 2677, 341, 395

Funeral Service)
and other rules - Fees - Unprofesaional Conduct
Crematory Facility Regulation - Casket/Containers
Shipping Cremated Human Remains - Identifying Mercal

Dige - Processing of Cremated Remains - Crematnry
Prohibitions, p. 1787

Nursing)
and other rule - Licensure for Foreign Nurses -

Prescribing Practices, p. 385, 1202
Nurslng Home Administrators)
and other rule - Examinations - Reciprocity Licenses,
p. 2686, 264, 196
Occupational Therapy Practice)
Therapeutic Devices, p. 1598, 2231

Optometrists)
Surgery - Aspects of Surgexy Prohibited - Anterior
Segment Defined - Optometrimgt’s Rola in Post-

Operative Care, p. 2625, 398
and other rules - Board Meetings - Applications for
Examination - Examinations - Rec¢iprocity - General
Practice Requirements - Fees - Applicants for
Licensure, p. 1447, 2121

Outfitters)
Licensure - Qutfitter Qualifications, p. 327
Licensure - Outfitter Examination, p. 2688, 343
and other xrulea - OQutfitter Operations Pplans -
Conduct of OQutfitters and Guides - Unprofegsional
Conduct, p. 2070

Pharmacy)
and other rules - Fees - Qut-of-State Mail Service
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Pharmacies, p. 2073

(Board of Private Security Patrol Officers & Investigators)

8.50.428 and other rules - Experilence Regquirements - Insurance
Requirements - Fees, p. 1450

(Board of Pasychologists)

8.52.604 and other rules - Application Procedures -
Examination - Pee Schedule, p. 1792, 2232

(Board of Public Accountants)

8.54.407 Qualificationa for a License as a Licensed Public
Accountant, p. 1453, 2122

(Board of Radiologic Technologists)

8.56.409 and otber rules - Examinatiocns - Renewals - Fees -
Permits - Permit Fees, p. 1455

{Board of Real Estate Apprailsers)

8.57.401 and other rule - Definitions - Experienca
Requirsments, p. 501, 1642

8.57.403 and other rules - Examinations - Experience
Raquirements - Education Requirements - Fees -

Agricultural Certification, p. 2170

(Board of Realty Regulation)

8.58.406A aad other rules - Applications - Trust Accounts -
Continuing Education - Unprofessional Conduct -
Property Management, p. 1063, 1909, 2123, 2233

(Board of Respiratory Care Practitiomers)

8.58.501 and other rules - Applications - Temporary Permits -
Renewals - Continuing Education, p. 1458, 212%

(Boaxrd of Socilal Work Examiners and Professional Counselors)

8.61.402 and other rule - Licensure Requirements for Social
Workers and Professional Counsgelors, p. 92, 1325

(Board of Speech-language Pathologists and Audiologists)

8.62,502 and other rulee - Ailde Supervision - Nonallowable
Functions of Aides, p. 1795

(Building Codes Bureéau)

8.70.101 and other rules - Buillding Codea, p. 2173

(Weighta and Measures Bureau)

8,77.102 and other rule - Fees for Testing and Certificationm -
License Fee Schedule for Weighing and Measuring
Devices, p. 1077, 1501

(Milk Control Bureau)

8.79.301 Licensee Assegsments, p. 95, 400

(Flnancial Division)

8.80.101 and other rules - Banks - Reserve Requirements -
Investment in Corporate Stock - Investments of
Financial Institutions - Limitations on Loans - Loans
to a Managing Qfficer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599, 2198

(Board of Milk Control}

8.86.301 Monthly Calculation of the Class I Milk Paid to
Producers, p. 1797, 2234
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8.86.301 Emergency BAmendment - Caleulating the Clasa I Milk
Paid to Milk Producers, p. 1203

8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates,
p. 329

(Local Government Asaistance Divigion)

8.94.3701 and other rules - 1985 and 1986 Federal Community
Development Block Grant Program - Administration of
the 1993 Federal Community Development Block Grant
Program, p. 205, 536

8.94.4102 Report Filing Fees Pald by Loc¢al Government Entitiles
Under the Montana Single Audit Aet, p. 755, 1328

{Board of Investments)

8.97.1301 and other rules - Definitions - Seller/Services
Approval Procedures - Loan Loss Reaerve Account,
p. 1247, 2235

(Buginess Development Division)

8.99.401 and other rules - Microbusiness Pinance Program,
p. 1800, 2236

(Board of Housaing)

8,111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - Reverse Annuity Mortgage Loan
Provisions, p. 503, 1207

(Montana State Lottery)

8.127.101 Organizational Rule - Retailler Commission - Sales
Staff Incentlve Plan, p. 2486, 401

8.127.407 Retailer Commission, p. 2078

EDUCATION, Title 10

(Superintendent of Publie¢ Instruction)

10.6,101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110, 344

10.16.901 and other rules - Special Education, p. 757, 1913

(Board of Public Education)

10.55.601 Accreditation Standards: Procedures, p. 2690, 682

10.56.101 Student Asasesament, p. 2693, 683

10.57.211 Test for Teacher Certification, p. 1463

10.57.404 Teacher Certification - Claas 4 Vocational Education,
p. 387, 940

10.64.301 and other rules - Tramsportation - Definitjons - Bus
Chasggis - Bus Body - Special Education Vehicle - LP
Gas Motor Fuel Installation - General - Application -
- Special EBquipment, p. 207, 684

(State Library Commission)

10.101-101 Organization of the State Library Agency, p. 1461

FAMILY SERVICES, Depa ent of le 1

1 Qualifications of Respite Care Providers, p. 1251

11.7.313 Foster Care Payments, p. 589, 1208

11.7.601 and other rules - Foster Care Support Services,
p- 2080
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11.12.101 and other rules - Youth Care Pacilities, p. 1079,
1506

11.12.101 Definition of Youth, p. 591, 1209

11.12.101 and other rules - Maternity Homes Licensed as Youth
Care Facilities, p. 102, 403

11.12.401 Administration of Youth Group Homes, p. 812

11.14.102 and other rules - Family and Group Day Care Homes
Providing Care Only to Infants - Day Care Facility
Registration for Certain In-Home Providers for the
Purpose of Receiving State Payment, p. 37, %41

11.314.103 and other rules - Day Care Facllity Licenaing and
Registration Requirements, p. 333, 1210

11.14.605 State Payment for Day Care Sexrvices, p. 279, 541

11.18.125 and other rule - Community Homes for Pexsons with
Davelopmental Digabilities -« Community Homes for
Persons who are Seversly Disabled, p. 2630, 149

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.3.112 Setting of Nonresident Antelope Doe/Fawn Licenses,

p- 2201
12.3.123 Nonresident Combination Licengse Alternate List,
p- 2199

12.3.402 License Refunds, p. 105, 951, 1330

12.5.301 Yellow Perch as Nongame Species {n Need of
Management, p. 389, 953

12.6.901 Water Safety Regulations - Allowing Electric Motors
on Lake Elmo, p. 1963

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-1IT Health Care Authority - Process for Selection of
Regional Health Care Flanning Boards, p. 1972

I-IIT Health Care Facility Licensing - Licemsure Standards
for Residential Treatment Pacilities, p. 1809

I-VI Establishing Procedures for Local Water Quality

District Program Approval - Procedures for Granting
Enforcement Autbority to Local Water Quality
Districtas, p. 2445, 543

I-AXV Alr Quality Bureau - Operating Permits for Certain
Stationary Sources of Alr Pollution, P. 1817
I-XXXIv and other rules - Air Quality - Air Quality

Permitting - Prevention of Significant Deterioration
- Permitting in Nonattainment Areas - Source Testing

- Protocol and Procedure - Wood Waste Burners,
p. 1264
16.8.1107 and other rules - Air Quality Preconstruction

Permits, p. 1965
16.8.1903 and other rule - Air Quality - Air Quality Operation
and Permit Fees, p. 1807
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16.14.406

16.14.501

16.14.501

16.14.502

16.16.803

16.24.104

16.28.701

16.32.302

16.38,301

16.42.302

16.44.106

16.44.125

16.44.202

Solid and Hazardous Waste - Disposal Feea for Solid
Waste, p. 1318, 1931

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2083

and other rulea - Sclid Waste Management, p. 814,
1645

and other rules - Solld Waste - Municipal Solid Waste
Management, p. 2203

Subdivisions - Subdivision Review Fees for RV Parks
and Campgrounds, p. 283, 542

Children‘s Special Health Services - Eligibility
Requirements for the Children’s Special Health
Services Program, p. 1262, 1933

and other rules - School Immunization Requirements,
p. 505, 1214

Licensing and Certification - Updating References to
National Construction Codes, p. 1178, 1658

and other rules - Public Health Lab and Chemistry Lab
Addressing Laboratory Fees for Food, Congumexr Safety
and Occupational Health Analysis, p. 1812, 2239

and other zrules - Occupational and Radioclogical
Health - Asbestos Abatement Requirements - Permit -
Accreditation - Course Fees - Remedies for
Violations, p. 215, 54%

and other rules - Solid and Hazardous Waste -
Regulation of EHazardous Waste Facilities and
Generators - Identification of Hazardous Waste,
p. 232, 555

and other rules - Hazardous Waste - Facility Permit
Fees - Hazardous Waste Management - Attorney’s Fees
in Court Action Concerning Raelease of Records,
p. 1254, 2009

and other rule - Hazardous Waste - Underground
Injection Wells, p. 1608, 2126

(Petroleum Tank Release Compensation Board)

16.47.311

and other rules - Consultant Labor Classifications,
p. 2206

20.3.413

and other rules - Certification System for Chemical
Dependency Personnel, p. 2633, 151

(Boaxrd of Pardons)

20.25.101 and other rules - Revision of the Rules of the Board
of Pardonas, p. 2639, 297

JUSTICE, Department of, Title 23

I Igsvance of Seasonal Commercial Driver’s License,
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23.5.101

232.12.101

23.24.404
23.16.101

Affidavit Form for an Indigence Financial Statement,
pP. 1465

Montana Peace Qfficer Standards and Training - Public
Safety Communications Officers, p. 519, 1513
Probatlon and Parole Officer Certiflecation, p. 521,
1514

and other rules - Rules of the Fire Prevention and
Investigation Bureau Describing the Revision of
Licensure Requirements for Persons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 18585
State Adoption of Federal Hazardous Materials
Regulations, p. 1469

and other rules - Pepartment of Justice
Standardization of Criminal History Information
Collection - Tmplementation of an Arrest Numbering
System, p. 2246, 558

Paace Officerg Standarda and Training, p. 2450, 559
and otbher rules - Regulating Public Gambling, p. 1974

LABOR AND INDUSTRY, Department of, Title 24

24.9.334
24.16.9007
24.239.702G

24.25.1402

24.29.1403

24.29.1409

c4.29.14%6

T4.2%.3504

24.29.1531

and otker rule - Document Format, Filing and Service
-~ Exceptions to Proposed Orders, p. 2695, 298, 560
Prevalling Wage Rates - Service Occupations, p. 391,
1331

and cother rule - Groups of Emplovers that Self-Insure
for Workers’ Compensation Purposes, p. 1613, 2240
Liability for Workers for Medical Expenses for
Worksra’ Compensation Purposes - Payment of Medical
Claims, p. 1870

and other rules - Medical Services for Workers’
Compensation - Selection of Physician - Physicians
Reports - Relative Value Fee Scbhedule - Treatment and
Reporting, p. 107, 404

Travel Expense Reimbursements for Workers’
Compensation Purposes, p. 1872

Applicability of Rules and Statutes in Workers’
Compensation Matters - Applicability of Date of
Injury, Date of Service, p. 1876

and other rules - Selection of Treating Physician for
Workers‘ Compensation Purposes, p. 1878

and other rules - Chiropractic Services and Fees in
Workers’ Compemnsation Matters, p. 1089, 1659

STATE LANDS, Department of, Title 26

Asgegament of Fire Protection Fees for Private Lands
Under Direct State Fire Protecticn, p. 1881

Mountana Administratcive Register 19-10/14/93



~2459-

26.3.180 and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471

L TOCK. £

32.2.401 Peeg for Slaughterhouse, Meat Packling House or Meat
Depot License, p. 1180

NA' OQURCES AND D

I Reject, Modify or Condition Permit Applications in
the Sharrott Creek Basin, p. 1101, 1515

I-VIT Requiring Measuring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454, 561,
1668

36.12.101 and other rules - Deflniticns - Application and

Special Fees - Issuance of Interim Permits - Testing
and Monitoring, p. 593, 133E5A

36.12.202 and other rules - Water Right Contested Case
Hearings, p. 2086

PUBLIC SERVICE RE TI epartment Title 38

I-II Electric Utility Line Malntemance - RBlectric Utility
Nominal Voltage and Variance Range, p. 523, 1672

38.5.102 and other rules - Minimun Filing Requirements -

Procedures for Class Cost of Service - Rate Design,
p. 596, 1669

38.5.2601 and other rules - Telecommunications Services and
General Utility Tariff - Price List Piling
Requirements, p. 2699, 1336

38.5.3345 Change in Customer’'s Interexchange Carrier -
Deferring of Implementation Until September 1, 1993,
p. 285

REVENUE, Department of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1192
I-IT Exemptions Involving Ownership and Use Tests for

Property, p. 2212
42.2.602 and other rules - Taxpayer Appeal Rules, p. 247, 570
42.11.211 and other rules - Liquor Diviaion, p. 2492, 158, 434
42,11.301 Opening a New Ligquor Store, p. 1475
42.12.103 and other rules - Liquor Licenses and Permits,
p. 2003
42.15.101 and other rules - Change of Domicille, p. 244, 571
42.15.121 and other rule - Taxation of Indian Income, p. 2719,
242, 1674
42,17.105 Computation of Withholding, p. 525, 1111
42.17.111 Withholding Taxes Which Apply to Indiang, p. 1995
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42.18.105 and other rules - Property Reappraisal for Taxable
Property in Montana, p. 1182, 2127

42.22.101 and other rules - Centrally Assessed C(ompanies,
p. 131, 435

42.26.101 and other rules - Corporation License Tax Multistate
Activities, p. 250, 572

42.31.102 and other rules - Cigarettes, p. 1997

42.31.402 Telephones, p. 2107

42.35.211 and other rules - Inheritance Tax, p. 2109

SECRETARY OF STATE, Title 44

I and other rule - Fees for Limited Liability Companies
+ Fees Charged for Priority Handling of Documenis,
p. 1885, 2248

I-IV Comuissioning of Wotary Fublics, p. 1883, 2250

(Commissloner of Poalitical Practilces)

44,10,.%21 Masa Collections at Pund-Ralsing Events - Itemlzaed
Account of Proceeds, Repcorting, p. 2216

SOCIAL AND REHABILITATION SERVICES, Depayrtment of, Title 46

I Specified Low Income Madicare Beneficilaries, p. 1103,
1542

I Statistical Sampling Audits, p. 2272, 441

I-VIII and other rules - Individonal Habilitation Plans,

p. 881, 1353

46.8.1203 and other rules - Developmental Disabllities Aversiva
Procedures, p. 890, 1356

46.10.318 and other rule - Emergency Assistance to Needy
Families with Dependent Children, p. 1473

46.10.403 AFDC Asslstance Standards, p. 908, 1360

46.10.406 AFDC Resources, p. 135, 345

46.10.410 At-Risk Child Care Services, p. 2114

46.10.505 and other rule - Specially Treated Income for AFDC,
p. 918, 1517

46.10.807 and other rules - AFDC JOBS Program, p. 638, 1361

4§.12.503 and other rules - MHedicaid Reimbursement for
Inpatient and Outpatient Hospltal Services, p. 607,
1520

46.12.507 and other rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218

46.12.516 Medicaid Coverage of Intermediate Level Therapeutic
Youth Group Home Treatment, p. 1106, 1540

46.12.555 and other rules - Maedicaid Personal Care Services,
p. 922, 1363

46.12.583 and other rule - Orxrgan Transplantation, p. 604, 1367

46.12.590 and other rules - Inpatient Psychiatric Services,
p. 646, 1369

46.12.602 and other rule - Medicaid Dental Servicea, p. 1888

46.12.806 Durable Medical Equipment - Oxygen, p. 531, 1112

46.12.1222 and other rules - Medicaid Nursing Faeility
Reimbursement, p. 662, 1385

Montana Administrative Register 19-10/14/93



46.12.1226
46.12.1928
46.12.1930
46.12.3002
46.12.4002
46.13.203
46.13.301
46.25.101

46.25.725
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and other rule - Nursing ¥acility Reimbursement,
p- 8, 685
Targeted Case Management for Adulta, p. 920, 1387

and other rules - Targeted Case Management for Adults
with Severe and Disabling Mental Illness and Youth
with Severe Emotional Disturbance, p. 1901, 2251
Medically Neady, p. 913, 1398

and other rules -~ AFDC-Related Institutionalized
Individuala, p. 905, 1399

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1618

and other rules - Low Income  Energy aad
Weatherizatlon Assistance Programs, p. 527, 1113
and other zrules - General Relief Assistance and

General Relief Madical, p. 1195, 1678
Income for General Relief Assistance, p. 139, 346
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