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where written comments may be submitted. The rule section
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changes made since the proposed stage. The interpretation

section contains the attorney general‘s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) PROPOSED AMENDMENT OF
to definitions and seller/ ) 8-.97.1301 AND 8.97.1302; AND
servicer approval procedures; ) REPEAL OF 8.97.1602
and the repeal of a rule per- )
taining to the loan loss )
reserve account

TO: All Interested Persons:

1. On August 13, 1993, from 10:00 a.m. to 12:00 p.m., a
public hearing will be held in the conference room of the
Board of Investments, at 555 Fuller Avenue, Helena, Montana,
to consider the proposed amendment of rules pertaining to the
seller/servicer approval procedures under the mortgage and
loan program; and the proposed repeal of a rule pertaining to
the loan loss reserve account.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)
"8,97.1301 DEFINITIQONS 1In addition to the definitions

set forth in 17-5-1503+ and 17-6-302, MCA, the following
definitions apply in all sub-chapters contained in Title 8,
chapter 97, of these rules:
(1) through (28) will remain the same.
L] n

ar c rce financial ipsiitutions

{iii) fedexal regerve board (FRB);
{iwv) federal depogit i i DIC) ;
Av) __ _natiopal credit union administration (NCUA);
i i t n ol
n r he h
hoi
i i i itv
may meet copditions imposed by this act by supplving
i i vi Wi | h
1 i jon i o £ nei ined
in this rule.
n b n o
i ial ingti ion which i ver ne or more of th
r i fi n

(29) through (37) will remain the same but will be
renumbered (31) through (39).

{40) _"USPAP" means uniform standards of professional
appraisal_practice adopted by the appraigal scanfards board of
appraisal foundation.

MAR Notice No. 3-97-39 12-6/24/93
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(38) will remain the same but will be renumbered (41)."
Auth: Sec. 17-65-1503, 17-6-324, MCa; IMP, Sec. 17-5-
1503, 17-6-2031, 37-6-211, 37-€-302, MCA

REASON; ARM 8.97.1301 is being amended tc provide additional
definitions for purposes of further clarifying the program and
to provide language further distinguishing regulated lenders
from non-regulated lenders for purposes of Board approval.

" 7 zZ 8 R VICE ROV, R S - NERAL
REQUIREMENTS (1) will remain the same. .

12-6/24/93 MAR Notice No. 8-97-39
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and mortgsdge loang:
indj which
3 v 3 3 e ; -
A i r ined I e
Lime.of approval;
lican vear b more
nei i b v
n n ion d i ! T t
- €n n bai X
avaj i f its i ! i ed
at n includin n e nd_jincom
W v Vi
aggets, and, based opn generally accepted ageounting principles
(GAAP) ., indicate a_total c¢apital as a percentadge of average
o] i nt_or 11 licable capital
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i i ] h i ici ing
any of the following gituatipns occur:
an h h er/servicer remain
£ n 1 H
) t in hanp Vv ercent of
1o a nts hav n in for lendax
dayg; . and
I ines h r/gervicer has
violated the gervicing or participatiopn adreement, or rules
adopted by the board."
Auth: Sec. 17-5-1521, 17-6-324, MCA; IMP, Sec., 17-5-
1521, 17-6-211, MCA

REASON: The Board is propeosing to amend this rule in order to
better describe the procedures that it will follow when
reviewing applications from requlated and non-regulated
lenders to become approved financial institutions under the
Board's mortgage and loan program.

3. The Board is proposing tc repeal ARM 8.97.1602
located at page 8-3585, Administrative Rules of Montana. The
rule is being repealed because the loan loss reserve account
no longer exists. The authority section is 17-6-324, MCA, and
the implementing section is 17-6-315, MCA.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Ms.
Sherry Bach, Board of Investments, 555 Fullier Avenue, Helena,
Meontana, 59620, to later than August 16, 1993.

5. Sherry Bach has been designated to preside over and
conduct the hearing.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHATIRMAN

7

BY: 3 L O )%zajfé

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

@.u Heo r

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 14, 1993.

12-6/24/93 MAR Notice No. B-97-39%
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED ADOPTION
of Rule I pertaining to ) OF RULE I PERTAINING TO
qualifications of respite care ) QUALIFICATIONS OF RESPITE
providers. ) ) CARE PROVIDERS

NO PUBLIC HEARING CONTEMPLATED
TC: All Interested Persons

1. On August 12, 1993, the Department of Family Services
proposes to adopt Rule I pertaining to gualifications of respite
care providers.

2. The rule as proposed to be adopted reads as follows:

I. FCOSTER CARE SUPPORT _SERVICES, RESPITE CARE SELECTION
AND TRATINING {1) For children eligible for respite care under
ARM 11.7.60%, foster parents may arrange for respite care
services. The arrangement shall provide for respite care
services from z gualified individual. The respite care services
should be provided only on a casual basis, as casual pasis is
defined under 29 CFR §§ 552.5 and 552.104.

(2) Foster parents using respite care providers may be
considered employers of respite care providers for purposes of
meeting obligations imposed by applicable laws covering rights
and duties of employment relationships. Reimbursement for
respite care services to foster parents shall not be deemed to
create a joint-employer relationship between foster parents and
the department. Foster parents must agree to assume all
employer-related obligations which way arise as a result of
provision of respite care services.

(3) The selection of the person to provide respite care is
made by the foster parent. The foster parent should consider
the ability of the respite care provider to:

(a) meet the special needs of the foster child; and

(b) provide safe, developmentally appropriate care to the
child.

(4) The foster parent provides any specific training which
may be necessary to care for a particular child.

(5) A reguest for reimbursement for respite care services
which includes information on the name and gqualificatjions of the
respite care provider must be made prior to the care being
given.

(6) The department representative may deny the request for
reimbursement if the foster parent fails to document that the
respite care provider selected by the foster parent possesses
the qualifications and ability to provide care for the foster
child.

MAR Notice No. 11-60 12-6/24/9:3



UTH: Sec. -3-1310 41~3= and 52-2-111 Ch.
MP: ec. 41-3-3110 ~3-1142 and 52-2- MCA.

3. The 1991 Legislature mandated that the department
develop qualifications for respite care providers and
incorporate the requirements into rules. Since the 1991
Legislative Session, the department has up-dated its policy to
include gualifications for respite care providers. This rule-
making proposes to incorporate the substance of the policy into
rules as required by the Legislature.

The proposed rules are designed to require that foster parents
select respite care providers based on the particular needs of
each child. The gqualifications needed for care of the c¢hild
mugt be a determination made on a case-by-case basis.

Under Montana law, the number of state workers’ positions for
each agency is determined by the state budget director. Section
2-18-204, MCA. There has been no determination of state
positions for respite care providers. Therefore, respite care
workers cannot be considered to be employed by the State of
Montana, and foster parents must agree to assume responsibility
for any employer-related benefits or obligations associated with
obtaining respite care services.

The proposed rule states that foster parents should use respite
care providers on a casual basis only, as casual is defined in
the Code of Federal Regulations. Respite care should be an
occasional break from caring for a child, rather than a regular
event. This policy is already recognized by the annual-hour
limitation already in effect in regard to respite care. 1In
addition, regular use of respite care providers may subject
foster parents to greater risk of responsibility for obligations
imposed on employers.

However, where circumstances demand use of respite care
providers on a regular basis, foster parents must make
arrangements for fulfilling any applicable employer-related
obligations. Foster parents who need to familiarize themselves
with such obligations should contact the Montana Department of
Labor & Industry, the United States Internal Revenue Service,
the Montana Department of Revenue, and the United States
Department of Health and Human Services, Social Security
Administration, where information on employment obligations is
readily available.

This rule-making is reasonably necessary to comply with the
mandate of the 1991 Legislature that respite care provider
gqualifications be incorporated into department rules. The
department is authorized to implement through rules: child
welfare services, the administration of foster care, and
regulation of facilities providing care. Rules covering
gualifications and employment status of respite care providers
are reasonably necessary to implement administration of foster

12-6/24/93 MAR Notice No. 11-60



-1253~

care, child welfare services and regulation of family foster
care.

4., Interested perséns may submit their data, views or
arguments to the proposed adoption in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last
Chance Gulch, P.0O. Box 8005, Helena, Montana 59604, no later
than July 22, 1993.

5. If a person who is directly affected by the proposed
adoption wishes to express data, views and arguments orally or
in writing at a public hearing, that person must make a written
request for a public hearing and submit such reguest, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.0. Box 8005,
Helena, Montana 59604, no later than July 22, 1993.

6. If the Department of Family Services receives requests
for a public hearing on the proposed adoption from either 10%
or 25, whichever is less, of those persons who are directly
affected by the proposed adoption, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision, or from an association having no less than 25
members who are directly affected, a hearing will be held at a
later date. Notice of the hearing will be published in the
Montana Administrative Register.

DEPARTMENT OF FAMILY SERVICES

Pem £ Y e

Hank Rudson, Director

V) MR

n Melcher, Rule Reviewer

Certified to the Secretary of State, June 14, 1993,

MAR Notice MNo. 11-60 12~-6/24/¢93
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BEFORE THE DEPARTMENT OF HEAITH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of
ARM 16.44.125, 202, 302, 303,
306, 326-328, 330, 333-335, 602,
605, 802, dealing with facility

) NOTICE OF PUBLIC HEARING
)
)
. )
permit fees and hazardous waste )
)
)
)
)

FOR PROPOSED AMENDMENT
OF RULES AND REPEAL
OF 16.44.1018B

management, and the repeal of
16.44.1018, dealing with attorney’'s
fees in court action ¢oncerning
release of records. (Hazardous Waste)
To: All Interested Persons

1. on July 20, 1993, at 9:00 a.m., the department will
hold a public hearing in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules and the repeal of ARM 16,44.1018.

2. The rules, as proposed to be amended, appear as follows
(new material is underlined; material to be deleted is inter-
lined):

16.44.125 FACILITY PERMIT FEES: APPLICATION
MOD CAT G NT FEES (1) &Haehapplieant

. . gt
maAnae YE—Pp¥ =np&oyeé—atr%he—éae*&i%yv As used in (2) and

3 the followj defml s a 1

(ay » SS " me dous wast
facility that:

iy tains one or more regulate ndfill units, surface
impou ents eatment units, incinerators oilers
industrial furnaces: and

ij rimarj eives rdous waste generated by offsite

sources not owned nt e o ted by the ility owner
or operator.

(b) "Class IT facility” means a ha dous waste management
facjlity that jis neither a class I facilify nor a class III fa-
cility.

(c) MClass ITI facility" means a hazardous waste management

12-6/24/%3 MAR Notice No. 16-2-422
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cilit hat:
(i) does not contain a requlated landfill unit, surface

impoundme d eatment unit, jincinerator, beile or jindus-

dous _w.

“23+(3 )(g] At the time the permit »enewal rejgsuance process
is initiated, the department shall assess a permit-—menewal fee
Mﬁﬂm&ﬁm in the amount to be determined by
the department as follows:

23 £27066 510,000 for the fimst-hamardous—waste—mar-

a class I facility; and

ey (il) #3500 55,000 for e

(iii) $2.000 for a clags IIT facility.
{p) I1f pavment for the perpit reigsuance js not received by

the department within ten davs of initial billing, the department
W the permit rej nc 1 ti as

MAR Notice No. 16-2-422 12-6/24/92
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the permit reissuance fee has been received.

43} (4)(a) The department shall assess a pernit modifica-
tion fee, at the time the modification process is initiated, for
all permit modifications, regardless of whether the modification
is requested by the permittee or initiated by the department.
The fee amount shall be as follows:

+a) (i) $1,500 for major modifications under ARM 16.44.116,
except that, if a major modification is so significant as to
constitute reissuance of a permit, the fee schedule set forth in
42 (3) of this rule shall apply in lieu of the $1,500 amount;
and

By (ii) £rom—§100—eo—£506—for For minor modifications

. £

under ARM 16.44.118: -

[«] ab V) .

(b)Y If the modification is of a very minor nature (e.qg..
changing only a name or ap address on the permit documents). the
department may wajve the fee.

{c) f_payment for the it modjfication is not_received
by the de tment within days of _initj 1113 the art-
ment may suspend a W the permit ificatio il such

time as the permit modification fee has _been received.
+4 (5) Thedepartment—shall-assess—anhual—permit—mainte—

year—at—a—faeilitys A hazardous waste management facility that
primarily receives wastes generated by offsjte sources that are
not owned or coperated by the facilitv owner or operator or site

owner shall remjt to the depariment hazardous waste management
fees based upon the amount of wastes received. The schedule of
fees shall be as follows:

(a) amount—ef —fee—asses

$8 per ton on all hagzardous waste recejved at the

facility or site for management in requlated }andfil] units,
surface jmpoundments, lan atment units, incinerators, boilers

or industrial furnaces: or
(b) Vhere—a—persepr—pays—ah—aRRudal-registration fee—as—a

A . ¢ Bl ) h 14 c : :
tenanee—feeunder—this-ruler $4 per ton on all hazardous wastes
received at the facility or site for management in anv _regulated
unit or upits other than those described jn . (5)(a).

(¢) The fees est ished in (5 and (b) may be prorated

for amgunts of harardous waste received that ayre less than 1 _ton
in _weight.

12~6/24/93 MAR Notice No. 16-2-422
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(&) t e s is i a
be itt a, wi n
March ne 30, Septembe [¢] ece! 3 (= .
AUTH: 15-10-404, 75=10-405, 75— 19 406, MCA; IMP: 15-10-405,
75-10-406, MCa
-4 In this chapter, the following texrms

shall have the meanings or interpretations shown below:

(1)-(8) Remain the same.

(9) "Boiler" means an enclosed device using controlled
flame combustion and having the following characteristics:

(a) Remains the same.

(b) 'The unit is one which the department has determined, on
a case-by-case basis, to be a beoiler, after considering the stan-
dards in ARM 16.44.325 327.

(10)-(37) Remain the same.

(38) "Existing tank system" or "existing component" means
a tank system or component that is used for the storage or treat-
ment of hazardous waste and that was in operation, or for which
installation had commenced on or prior to Famuery July 14, 1986.
Installation will be considered to have commenced if the owner or
operator had obtained all federal, state, and local approvals or
permits necessary to begin physical construction of the site or
installation of the tank system and if either:

(a)-(b) Remain the same.

(39)-(135) Remain the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

16.44.302 DEFINITION OF WASTE (1)-(3) Remain the same.
(4) The following materials-are inherently waste-like mate-
w " when they are recycled in any manner:

(a)-(b) Remain the same.

(c) wastes which may be added to this list by the depart-
ment sseh-as because thevy are materjals:

(1) (&) +hese—makerials which are ordinarily disposed of,
burned, or incinerated; or

(B) +hose—-materials which contain the toxic constituents
listed in ARM 16.44.352 and that are not ordinarily found in raw
materials or products for which the materials substitute (or are
found in raw materials or products in smaller concentrations) and
which are not used or reused during the recycling process; and

(ii) +hese-materials which may pose a substantial hazard tc
human health and the environment when recyc¢led.

(5)=(6) Remain the same.
AUTH: 75-10-404, 15-10-405, MCA; IMP: 75-10-405, MCA

.44. W, (1)=(2) Remain
the same.

(3)(a) Remains the same.

(b) The following wastes are not hazardous even though they
are generated from the treatment, storage, or disposal of a haz-
ardous waste, unless they exhibit one or more of the characteris-
tics of hazardous waste:

(i) waste pickle liquor sludge generated by lime stabili-

MAR Notice No., 16-2-422 12-6/24/93
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zation of spent pickle ligquor from the iron and steel industry
(SIC Codes 331 and 332); and

(ii) Remains the same,

(4) Remains the same.
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-403, 75-10-405, MCA

16.44.306 REQUIREMENTS FOR RECYCLABLE MATERTALS

(1) (a) Hazardous wastes that are recycled will be known as
“"recyclable materials".

(b) The following recyclable materials are not subject to
the requirements of this rule but are regulated under subparts C
through B G of 40 CFR Part 266, and all applicable provisions in
subchapters 1, 8, 9 and 11 of this chapter:

(i)Y=(v) Remain the same.

(c) Remains the same.

{2)~(4) Remain the same.
AUTH: 75-10-405, MCa; IMP: 75-10~405, MCA

4.326 S S CRITERIA FOR RECLASST ATION
WA (1) (a)=-(c) Remain the same.
(d) the extent to which the material is handled to minimize
loss; eF and
{e) other relevant factors.
(2)~(3) Remain the same.
AUTH: 75-10-404, 75-10~-405, MCA; IMP: 75-10-405, MCA

.44.327 CLASSTFICATION AS A BOILER (1) (a)-(d) Remain
the same.

(e) the extent to which the device is in common and cus-
tomary use as a "boiler" functioning primarily to produce stean,
heated fluids, or heated gases; er and

(f) Remains the same.

AUTH: 75-10-404, 75-10—-405, MCA; IMP: 75-10-405, MCA

6.44. OCEDURES FOR RECLASSIFICATION (1) ‘The depart-
ment will use the following procedures in evaluating applications
for reclassification from classification as a waste or applica~
tions to classify particular enclosed flame combustion devices as -
boilers (as described in ARM 16.44.327):

(a} Remaing the same.

(b) The department will evaluate the application and issue
a draft notice previsiemally tentatively granting or denying the
application. A notification of this prewisitenal tentative deci-
sion with notice of the opportunity to comment to the department
within 30 days of the notification shell must be provided by the
applicant to a newspaper of general circulation within the area
to be affected by a decision to reclassify. A radio broadcast,
in the locality where the recycler is located, about the provi-—
sienal-notification tentative decisjon and opportunity to comment
shaldt must also be made by the applicant. The department will
accept comment on the prewisienal tentative decision for 30 days,
and may also hold a public hearing upon request or at its discre-
tion. The department will issue a final decision on the applica-
tion after receipt of comments and after the hearing (if any).

12-6/24/93 MAR Kotice No. 16-2-422
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AUTH: 75-10-404, 75-10-40Q5, MCA; IMP: 75-10-405, MCA
16.44.330 WAS = G

(1) Remains the same.

(2) The basis for listing the classes or types of wastes
listed in ARM 16.44.331 through 16.44.333 will be indicated by
employing one or more of the following hazard codes:

(a) Remains the same.

(b) ARM 16.44.352 identifies the constituent which caused
the waste to be listed as anEb-kexie-waste a toxjcity character-
istic (E) or toxic waste (T) in ARM 16.44.331 and 16.44.332.

(3)-(4) Remain the same.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

A, Ci OFF-
SPECIFICATION SPECIES, CONTAINER RESIDUES, AND SPILL RESIDUES
THEREQF (1) The following materials or items are hazardous
wastes if and when they are discarded or intended to be dis-
carded, as described in ARM 16.44.302(1) (b) (i), when they are
mixed with waste 0il or used oil or other material and applied to
the land for dust suppression or road treatment, when they are
otherwise applied to the land in lieu of their original intended
use, or when they are contained in products that are applied to
the land in lieu of their original intended use, or when, in lieu
of their original intended use, they are produced for use as (or
as a component of) a fuel, distributed for use as a fuel, or
burned as a fuel:

(a)-(c) Remain the same.

(d) Any residue or contaminated soil, water or other debris
resulting from the discharge, intc or on any land or water, of
any commercial chemical product or manufacturing chemical inter-
mediate having the generic name listed in (1) (e) or (f) of this
rule, or any residue or contaminated soil, water or other debris
resulting from the discharge, into or on any land or water, of
any off-specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the
generic name listed in (1) (e) or (f) of this rule. [The phrase
"commercial chemical preduct or manufacturing chemical intermedi-
ate having the generic name listed in ..." refers to a chemical
substance which is manufactured or formulated for commercial or
manufacturing use which consists of the commercially pure grade
of the chemical, any technical grades of the chemical that are
produced or marketed, and all formulations in which the chemical
is the sole active ingredient. It does not refer to a material,
such as a manufacturing process waste, that contains any of the
substances listed in (1) (e) or (f). Where a manufacturing pro-
cess waste is deemed to be a hazardous waste because it contains
a substance listed in (1) (e) or (f), such waste will be listed in
either ARM 16.44.38% 33] or 16.44.382 332, or will be identified
as a hazardous waste by the characteristics set forth in ARM
16.44.320-16.44.324.]

(e)-(g) Remains the same.

AUTH: 75=10-405, MCA; IMP: 75-10-405, MCA

MAR Notice No. 16=2=422 12-6/24/93
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16.44.334 DITION, ON_OF CERTAIN DOUS WASTE
RECYCLING ACTIVI ON A —BY-C S (1)(a)-(c) Remain
the same.

(d) whether any contaminants are being released into the
environment, or are likely to be so released; ex and

(e) Remains the same,

(2)-(3) Remain the same.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

16.44.33 ROC OR ~-BY- 2 G OF

ARDOUS WASTE CLIN v S (1) The department will
use the following procedures when determining whether to regulate
hazardous waste recycling activities described in ARM
16.44.306(1) (b) (iv) under the provisions of ARM 16.44.306(2) and
(3):

(a) If a generator is accumulating the waste, the depart-
ment will issue a notice setting forth the factual basis for the
decision and stating that the person must comply with the appli-
cable requirements of subchapter 4. The notice will become final
within 30 days, unless the person served requests a public hear-
ing to challenge the decision. Upon receiving such a request,
the department will hold a public hearing. The department will
provide notice of the hearing to the public in the newspapers of
general circulation serving the affected areas and will allow
public participation at the hearing. The department will issue
a final order after the hearing stating whether or not compliance
with subchapter 4 is required. The order becomes effective 30
days after issuance of the decision unless the department speci-
fies a later date or unless review by the board is requested.
The order may be appealed to the board by any
affeeted person who participated in the public hearing. Final
agency action occurs when a final order is issued by the board.

(b) Remains the same.

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-~10-405, MCA
-44.60 HIB ON. (1) No person may operate an

exioting a facility which treats, stores or disposes of hazardous
waste without obtaining a permit under ARM 16.44.605, or
16.44.,104.

(2) Remains the same.
AUTH: 75-10-404, 75-10-40%5, MCA; IMP: 75-10-~405, 75-10-406, MCA

6.44.605 T NTER
(1)=(3) Remain the same.
(4) Form 8700-12 and forms for submitting the information

reguired in 2% (1) (k) and_(2)(P) of this rule may be obtained
from the department.

AUTH: 75-10-404, 25-10-405, MCA; IMP: 76-10-405, 75=10-406, MCA
16.44. Y OF FIN AL REQUIR

(1)~(2) Remain the same.

(3) Except as provided in (1), the requirements of this
subchapter, with respect to post-closure care, apply to owners
and operators of:
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(a)-{c) Remain the sanme.
(4)~-(5) Remain the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

3. The department is proposing the amendment of 16.44.125
in order to implement the department’s authority to assess permit
feaes under 75-~10-405, MCA, as amended by the Montana fifty-third
legislature. The proposed amendments to subchapters 2, 3, 6 and
8, are needed to make technical corrections and to bring current
rules in line with U.S. Environmental Protection Agency regula-
tions so that the Montana Hazardous Waste Management Program may
continue to enforce EPA authorized portions of the state program
in place of EPA’s program.

4. ARM 16.44.1018, which can be found on page 16-4155 of
the Administrative Rules of Montana, is proposed to be repealed
because, like the amendments proposed above, the action is needed
to conform state rules to those promulgated by the U.S. Environ-
mental Protection Agency, thereby allowing the department to
enforce EPA-authorized portions of the Montana Hazardous Waste
Management Program in place of EPA’s.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or in
writing, at the hearing. Written data, views, or arguments may
also’ be submitted to J. Mark Stahly, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station, Hel-
ena, Montana 59620, no later than July 23, 1993.

6. J. Mark Stahly has been designated to preside over and
conduct the hearing.

Certified to the Secretary of State Jupne 14, 1993 .

Reviewed by:

HES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PROPOSED
ARM 16.24.104 concerning eligibil- ) AMENDMENT OF
ity requirements for the children’s) ARM 16.24.104

special health services program
NO PUBLIC HEARING
CONTEMPLATED

(Children’s Special
Health Services)

To: All Interested Persons

1. on July 26, 1993, the department proposes to amend the
above-captioned rule, which sets eligibility standards for the
children’s special health services program.

2. The rule, as proposed to be amended, appears as follows
(new material is wunderlined; material to be deleted is
interlined):

[ 04 N' (1)-(7) Remain the samne.

(8) Effectlve May—i—3552 fectiv e of amendment
the department hereby adopts and incorporates by reference the
3992 1993 federal poverty income guldellnes published by the U.S.
department of health and human services in the February—}é—i592
February 12, 1993, federal register [5%—FR—5455 58 FR 8287].
Copies of the federal poverty income guidelines may be obtained
from the Family/Maternal and Child Health Services Bureau, CSHS
Program, Department of Health and Environmental Sciences, Cogs-
well Building, Capitol Station, Helena, Montana 59620 [phone:
(406)444-3617).
AUTH: 50-1-202, MCA; IMP: 50=1-202, MCA

3. The department is proposing this amendment because it
is necessary in order to provide handicapped children’s services
to all those children who should be eligible under the federal
poverty guidelines.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment to Ellie Parker,
Department of Health and Environmental Sciences, Cogswell
Building, Helena, Montana 59620, no later than July 22, 1993.

5. If a party who is directly affected by the proposed
amendment wishes to express his data, views, and arguments orally
or in writing at a public hearing, he mugt make written reguest
for a hearing and submit this request along with any written
comment he has to Ellie Parker, Department of Health and
Environmental Sciences, Cogswell Building, Helena, Montana 59620,
no later than July 22, 1993.

6. If the department receives requests for a public
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hearing under 2-4-315, MCA, on the proposed amendment, from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendment; from the
Administrative Code Committee of the Jlegislature; from =2
governmental subdivision or agency, or from an association having
no fewer than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be ir
excess of 25, based on the current numbers of c¢hildren receiving
handicapped children’s services.

T J. RO INSON, Director

Certified to the Secretary of State June 14, 1993 .
Reviewed by:

i )
-y / / O
ot o

Eleanor Parker,' DHES Attorney

/
<
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCTENCES
OF THE STATE OF MONTANA

In the matter of the amendment of
ARM 16.8.701, 1401, 1407, 1414,
1423-1425, 1427-1428, and new
rules I-XXXIV dealing with air
guality permitting, prevention of

) NOTICE OF PUBLIC HEARING
)
)
)
)
significant deterioration, )
)
)
)
)

ON PROPOSED AMENDMENT OF
RULES; ADOPTION OF NEW RULES
I-XXXIV AND REPEAL OF ARM
16.8.921 through 16.8.943

permitting in nonattainment
areas, source testing protocol
and procedure, and wood waste
burners.
(Air Quality Bureau)

To: All Interested Persons

1. Oon July 16, 1993, at 10:00 a.m., the board will hold a
public hearing in Room C209 of the Cogswell Building, 1400 Broad-
way, Helena, Montana, to consider the amendment of the above-cap-
tioned rules and the repeal of ARM 16.8.921 through 16.8.943.

2. The rules, as proposed to be amended, appear as follows
(new material is underlined; material to be deleted is interlined):

16.8.70]1 DEFINITIONS As used in this and-subsecquent—eubehap—
+ers chapter, unless indicated otherwise_in a specifjc subchapter,
the following definitions apply:

" S r"_me the admipistrator of U.S. envi-
ronmental protection agency or his designee.

(2) Mpj tants" ns o r e air con i s that
are present ip the outdoor atmesphere.

(3) MAir ity o ati ermit" means an ermjit or_qrou
of permits issued enewe vis amende djified pursuant
to subchapter o) is chapter.

A -
sued t modjfie t to subcha 9 17, or 18
of this chapter.

(5) MAllowable emissions" means the emissjons yate of a sta-
tionary source calculated using the maximum rated capacjty of the
source (unless the source is subject to federally enforgeable lim-—
its_which restrict the operating rate or hours of operation, or
both) and the most stri the followina;

(a) The applicable standards as set forth in ARM 16.8.1423 or
1424;

{b) The applic issj imitat] ained j Mon-
tana state implementatiop plap, jincluding those with a future com-
pliance date; or

{c) e jssions rate specified as ederally enfo able

permit condition.
++-(6) "Ambient air" means that portion of the atmosphere,
external to buildings, to which the general public has access.
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+2+{7) "Ambient air monitoring" means measurement of any air
eentaminant pollutant, odor, meteorological or atmospheric charac-
teristic, or any physical or biological condition resulting from
the effects of air eenteminante pollutants or meteorological atmos-
pheric conditions prov1ded the measurement is performed in an area
constituting amblent air.

(8) "Boiler or jndustrial furpace" means any source of emit-

£l it is biect to th ovisions 715-10-4 d

75-10-406, MC d s pro ted t ini =
v, \ec c

erat site.
+4+(11) "Control eguipment" means any device or contrivance
which prevents, removes, controls or reduses ahates emissions.

et seq.

L e n 13 3 n=
ditjons whi €e_en ce ini inc i ose
reguirements develo ua. o 40 R 0 a ire-
ments within the Mo a st i tati n
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requirement establjished pursuant to 40 CFR 52.21 o; under requla-

tions a oved s t o 40 art sub udin

operatin ermits issued under PA-approved ro am that is

incor ted into the Mon state_ j ementatio nd ex-
essl uires adherence it jssued d sSU¢; ram.

4#¥(17) "Fuel burning equipment" means any furnace, boiler,
apparatus, stack, or appurtenances thereto used in the process of
burning fuel or other combustible material for the primary purpose
of producing heat or power by indirect heat transfer.

18 "Fugitive emissjons®™ means those emissjons which couid
not reasonab ass thro a stac chimne ven or. o r -
tionally eguivalent opening.

9) "Hazardous aij ollutant” means a j o t listed
as a ha dous air pog ant pursuant to_secti 7 he
FCAA .

(20) "Hazardous waste" means a subgtance defined as hazardous
waste under eijther 75-10-403, MCA, or admjnistrative rules found at
ARM Title 16, chapter 44, subchapter 3, or waste co ning two

arts or more pe i113 o jnate j nyl.
"Ha ous waste inci " ns_any inciherato at

incinerates hazardous waste.

7
22 "Incinerator" means a ingle or mw iple chambered
[ole) stion device which bu stible teri alone with
su tal fue t3 nstion agsj nce i ;
for the rpose of va dest .0 disposa or velume reduc-—
tion of a o ortion o e input material.
{a) Inciperators do not include:
(i) safet es_use or._combusti disposa

dous or to
a5 _SwWi i i %7 Vv

or elemental phosphorus plants;

or si bur S.

2 "Medic waste" me ns any was hat is generated 1n he
diagnosis, treatment, or j a on o bein fs) 8
i i ese s or S, or in t uction or
testi of bi icals. he cludes:

(a) gg] ures_ang stocks of infectious agents;
{b) human pathological wg§tes;
{c) wast uman b roducts of an _bloo
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lementation plan ador X A L
to e F ound 4] art

nerator" means any asEieler

i ipcinerator con-
sisting of three or more refractory lined combustion furnaces in
series physically separated by refractory walls, interconnected by
gas passage ports or ducts and employing adequate parameters neces-
sary for maximum combustion of the material to be burned.

(26) "odor" means that property of an emission which
stimulates the sense of smell.
22+ (27) "Opacity" means the degree, expressed in percent, to
which emissions reduce the transmission of light and obscure the
view of an object in the background. Where the presence of uncom-
bined water is the only reason for failure of an emission to meet
an applicable opacity limitation contained in this chapter, that
limitation shall not apply. For the purpose of this chapter, opac-
ity determination shall follow all requirements, procedures, speci-
fications, and guidelines contained in 40 CFR Part 60, Appendix A,
method 9 {July--ipr—3987—ed+), Or by an in-stack transmissometer
which complies with all requirements, procedures, specifications
and guidelines contained in 40 CFR Part 60, Appendix B, performance
specification 1 -
" Ll a
e is i e
au ize en he e: is Spon-
sib AL .
4333-(29) “Particulate matter" means any material, except
water in uncombined form, that is or has been airborne, and exists
as a ligquid or a solid at standard conditions. For the purposes of

this definition, standard condjtions are defiped in the gpplicable
test method.

4343(30) "Person" means any individual, partnership, firm,
association, municipality, public or private corporation, the state
or a subdivision or agency of the state, trust, estate, jinterstate

d v V. or
any other legal entity.

35)(31) "PM-10" means particulate matter with an aerodynamic
diameter of less than or equal to a nominal 10 micrometers as mea-
sured by a reference method based on 40 CFR Part 50, Appendix J,

T and designated in accordance with 40
CFR Part 53 +52-FR-ud4F25r—duly—i—398%), or by an equivalent method
designated in accordance with 40 CFR Part 53 (52-—FRd4F2dr—Fady—i

(32) "PM-10 emissions" means finely divided solid or lig-
uid material, with an aerodynamic diameter less than or equal to a
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nominal 10 micrometers emitted to the ambient air as measured by an
appllcable reference method er—alternativemetheod as specified in
e—ef—the PM~10-— IR development—guided-ine

40 CFR Rg 5 Appendlx
Par%iea&a%e—ﬂmise&eﬂsﬂ M_and couggng;glg emjissions measured by an
impinger method, or by & an alte ;ﬂg ive equjivalent test method
approved by the department. t se o n t tive tes
neth uji a va agdmi t tha v ust
also be obtained.

" i to it» imum ¢ i a sta-
ti ource ce or a ! to i o ta unde
its nggical and oge;atlona] design. Anvy physical or operational
limjtatj the ity o e o i o it a

ollutan iudj aj cllutio t. equipment d restric-
tions on h urs of operation or on the type amount of material
combuste (o) t e of jits
desi a if e limjitati [} he effect jt w d ve on emisg-
sions is fede ly enforceable econdary emissions do not count
in det ini e ti to emit of stationa source. en
us in ch er is definition does not alter e use of
the term “capacity factor" as used jn Title IV of the FCAA or rules

rom ted re er.
{34) "Premises"™ means any property, piece of land or real
estate or building.

4263(35) "Public nuisance" means any condition of the atmos-
Phere beyond the property line of the offending person which:
(a)—(b) Rema@ns the same.

s are t o e stru on_or operati of ajo tationar
sou o jor modificatio t d m io a-
ti sourc i ificatj jtself. F u se of
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241 (40) "“Stack w L.vent, or roof monjitor" means any
flue, conduit, chimney, vept, or duct arranged to conduct emis-
sions,

+26¥(41) "Total suspended particulate" means particulate mat-
ter as measured by the method described in 40 CFR Part 50, Appendix

B .
( ﬂ Z] '( E ) “VQ] Eﬁ] J e ngﬂni c ggmgﬂngg (Elgg) " Eeiﬂﬁ gnx com-
o e udj i carbo; loxi arbon=
i i jde es i onat
o " n =
includj such o ic co ther than the W which
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have bheen determiped to ve n jaible tochemjca eactivity:
ethane; et e: me ene ¢ ide (dichloromethane); 1- i-
chloroethane (methyl chlovoform): 1.,1,1-trichlero-2,2,2-trifluoro-
ethane C-113); trich fs] thane (CF¢-11);: dichlorodifluo-
romethane (CFC=12}; chlorodjiflucromethane C=22); ifluorome-
thane (FC-23); 31.,2-dichloro-i,1,2.2-tetrafluorocethane (CFC-114):;
chloropentafluorgethane (CFC-116); 1,1,i-trifluorp-2,2-dichloro-
ethane (HCFC-123); 1,1.1,2-tetrgfluorcethane (HFC-134a): 1,1-dj-
chioro=-ji=- o t e C—14 H - o~ ~difluoroe e
HCFC=-142b);: 2-chloro-1,1 2-tetrafl ocethane FC-124); penta-—
fluoroethane (HFC-125Y; 1,31,2,2~tetrafluorvethane (HFC—-134); 1,1.1—
trifluo ane FC=14 : =diflu e e HFC~ al; d
perfluorocarbon compounds which fall inte these classes:

{3y Cycli bra d o inear [s) etel uorinated
alkanes:

(ii) Cvelie, branched, or linear completely fluorinated
ethers with no upsaturations:

(iii) cvelic, branched, or linear completely fluorinated ter-
tiary amines with no unsaturatjons; and
and_with sulfur bopds only to carbon and fluorine.

(b) For purposes etermini [wle) jance with emissions
limits, VOC will be measured by the test methods jin 40 CFR Part 60
Appendix A, as applicable. Where such a method alsp measureg com-
pounds with neqligible photochemical reactivity, these neqljigibly-

i v mpou e e d as VOC jf th ount o uch
compounds ccurat antifi and ch exclusion is appreved
by the department. As a precondition to excluding these compounds
as_Voc at a td eaft the en
owne e or t rovi onitori test] o d
amount of negligibly-reactive compounds in the source’s emigsions.

+279(43) "“Wood waste burner" means a device commonly c¢alled
a tepee burner, sile, truncated cone, wigwam burner, or other simi-
lar burner commonly used by the wood products industry for the
disposal of wood.

4284(44) The definitions contained in 75-2-103, MCA, shallbe
are applicable where appropriate.
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enoe-Bait; 401 M BErcet—EW,—Washington —BE—D0460
AUTH: 75-2~111, MCA; IMP: Title 75, chapter 2, MCA

RULE I TNCORPORATIONS BY REFERENCE (1) In this subchapter,
and unless expressly provided otherwise, the following is applica-
ble:

(a) Where the board has adopted a federal regulation by ref-
erence, the reference in the beard rule shall refer to the federal
agency regulations as they have been codified in the July 1, 1992,
edition of Title 40 of the Code of Federal Regulations (CFR);

(b} Where the board has adopted a section of the United
States Code (U.S.C.) by reference, the reference in the board rule
shall refer to the section of the U.S5.C. as found in the 1988 edi~-
tion and Supplement II (1990);

(c) Where the board has adopted a section of the Montana Code
Annotated (MCA) by reference, the reference in the board rule shall
refer to the section of the MCA as found in the 1991 edition.

(d) Where the board has adopted another rule of the depart-
ment or another agency of the state of Montana that appears in a
different title or chapter of the Administrative Rules of Montana
(ARM}, the reference in this subchapter shall reter to the other
rule in the ARM as such rule existed on June 24, 1993.

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:

(a) 40 CFR Part 50, Appendix B, which contains the reference
method for the determination of suspended particulate matter in the
atmosphere (high-volume method).

(b) 40 CFR Part 50, Appendix J, which contains reference
methods for the determination of particulate matter as PM-10 in the
atmosphere;

(c) 40 CFR, Part 51, Appendix M, which sets forth EPA refer-
ence emission gource test methods for state programs to use in
developing and implementing state implementation plans, including
alternative methods for testing PM~10 emissions;

(d) 40 CFR, Part 51, Appendix P, which sets forth EPA minimum
emission monitoring requirements;

(e) 40 CFR Part 52, subpart BB, which sets forth the imple-
mentation plan for control of air pollution in Montana;

(f) 40 CFR Part 53, which pertains to ambient air monitoring
reference methods and equivalent methods;

{g) 40 CFR, Part 60, Appendix A, Which sets forth EPA refer-
ence emission gource test methods for stationary sources, including
test method S, which sets forth a method for visual determination
of the copacity of emissions from stationary sources;

(h) 40 CFR, Part 60, Appendix B, which sets forth EPA perfor-
mance specification and test procedures for continuous emission
monitoring systems, including performance specification 1, which
sets forth specifications and test procedures for opacity continu-
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ous emission monitoring systems in stationary sources;

(i) 40 CFR, Part 61, Appendix B, which sets forth EPA refer-
ence emission source test methods for sources subject to national
emission standards for hazardous air pollutants;

(j) 40 CFR, Part 63 (56 FR 27369, June 13, 1991), which sets
forth the protocol for field validation of emission concentrations
from stationary sources;

(k) The Montana source testing protocol and procedures manual
(July 1993 ed.), which is a department manual setting forth sam-
pling and data collection, recording, analysis and transmittal
requirements;

(1) The U.S. environmental protection agency quality assur-
ance manual (EPA-600/9-76-005, revised Dec., 1984 Vol. I; EPA-600/4-
77-027a, revised Jan. 1983, Vol II; EPA-600/4-77-027b, revised Jan.
1982, vol. III; and EPA-600/4-82~060, Feb. 1983, Vol. IV}, which is
a federal agency manual and regulations setting forth sampling and
data collection, recording, analysis and transmittal reguirements;

{m) Section 7412(b) (1) of the Federal Clean Air Act, 42
U.5.C. 7401, et seq., which contains a list of substances designat-
ed as hazardous air pollutants;

(n) ARM 16.44.1101, which defines the class of activities
subject to regulation under 75-10-405(2) (f) and 75-10-406, MCa,
relating to boilers or industrial furnaces;

(o) Section 75-10-403(7), MCA, which sets forth the statutory
definition of "hazardous waste";

(p) The administrative rules of Montana found at Title 16,
chapter 44, subchapter 3, which set forth the rules pertaining to
the identification and listing of hazardous waste.

(q) A copy of the above materials is available for public in-
spection and copying at the Air Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, 1400 Broad-
way, Helena, Montana 59620. Copies of the federal materials may
also be obtained at EPA’s Public Information Reference Unit, 401 M
Street SW, Washington, DC 20460, and at the libraries of each of
the ten EPA Regicnal Offices. Interested persons seeking a copy of
the CFR may address their requests directly to: Superintendent of
Documents, U.S. Government Printing Office, Washington, D.C. 20402.
AUTH: 75-2~111, MCA; IMP: Title 75, chapter 2, MCA

RUL SOURC G PROTOCOL (1) (a) The requirements of
this rule apply to any emission source testing conducted by the
department, any source, or other entity as reguired by any rule in
this chapter, or any permit or order issued pursuant to this chap-
ter, or the provisionsg of the Montana Clean Air Act, 75-2-101, et.
seqg., MCA.

{b) All emission source testing, sampling and data collec-
tion, recording, analysis, and transmittal mugt be performed as
specified in the Montana source testing protocol and procedures
manual, unless alternate equivalent requirements are determined by
the department to be necessary, and prior written approval has been
obtained from the department. If the use of an alternative test
method requires approval by the administrator, that approval must
also be obtained.

(c) Unless otherwise specified in the Montana source testing
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protocol and procedures manual or elsewhere in this chapter, all
emission source testing must be performed as specified in any ap-
plicable sampling method contained in: 40 CFR Part 60, Appendix A;
40 CFR Part 60, Appendix B; 40 CFR Part 61, Appendix B; 40 CFR Part
51, Appendix M; 40 CFR Part 51, Appendix P, and; 40 CFR Part 63 (56
FR 27369, June 13, 1991). Such emission source testing must alsc
be performed in compliance with the requirements of the U.S. EPA
quality assurance manual. Alternative eqguivalent requirements may
be used if the department has determined that such alternative
eguivalent requirements are necessary, and prior written approval
has been obtained from the department. If approval by the adminis-
trator of an alternative test method is required, that approval
must also be obtained.

(d) Failure to comply with this rule shall constitute a vio-
lation of this rule, and may result in the partial or complete
rejection by the department of the appropriate emission source
testing data. The partial or complete rejection by the department
of the appropriate emission source testing data may subsequently
result in a determination by the department that a permit appli-
cation is incomplete, that insufficient data is available to deter-
mine compliance with an emission limitation or standard and addi-
tional testing is necessary teo demonstrate compliance, or that
insufficient data is available to determine the correct fee re-
guired under subchapter 19 and additional testing is hecessary.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

RULE TII DEFINITIONS For the purpose of this subchapter, the
following definitions apply:

(1) (a) "Actual emissions' means the actual rate of emissions
of a pollutant from an emissions unit, as determined in accordance
with (b)-(d) of this section.

(b) Actual emissions as of a particular date shall equal the
average rate, in tons per year, at which the unit actually emitted
the pollutant during a two-year period which precedes the particu-
lar date and whic¢h is representative of normal source operation.
The department may determine that a different time period is more
representative of normal source operation. Actual emissions shall
be calculated using the unit’s actual operating hours, production
rates, and types of materials processed, stored, or combusted dur-
ing the selected time period.

(c) The department may presume that source-specific allowable
emissions for the unit are equivalent to the actual emissions of
the unit.

(d) For any emissions unit which has not begun normal opera-
tions on the particular date, actual emissions shall equal the
potential to emit of the unit on that date.

(2)(a) "Baseline area"™ means any intrastate area (and every
part thereof) designated as attainment or unclassifiable in 40 CFR
81.327 in which the major source or major modification establishing
the minor source baseline date would construct or would have an air
quality impact egual to or greater than 1 ug/m3 (annual average) of
the pollutant for which the minor source baseline date is estab-
lished.

(b) Area redesignations under section 7407 of the FCAA to at-
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tainment or unclassifiable cannot intersect or be smaller than the
area of impact of any major stationary source or major modification
which:

(i) establishes a minor source baseline date; or

(ii) is subject to 40 CFR 52.21 or regulations approved pursu-
ant to 40 CFR 51.166, and would be constructed in the same state as
the state proposing the redesignation.

(3)(a) "Baseline concentration" means that ambient concentra-
tion level which exists in the baseline area at the time of the
applicable minor source baseline date. A baseline concentration is
determined for each pollutant for which a minor source baseline
date is established and shall include:

(i) The actual emissions representative of sources in exis-
tence on the applicable minor source baseline date, except as pro-
vided in (b) of this section; and

(1i) The allowable emissions of major stationary sources which
commenced construction before the major source baseline date, but
were not in operation by the applicable minor source baseline date.

(b) The following will not be included in the baseline con-
centration and will affect the applicable maximum allowable in-
crease(s):

(i) Actual emissions from any major stationary source on
which construction commenced after the major source baseline date;
and

{ii) Actual emissions increases and decreases at any station-
ary source occurring after the minor source baseline date.

(4) "Begin actual construction" means, in general, initiation
of physical on-site construction activities on an emissions unit
which are of a permanent nature. Such activities include, but are
not limited to, installation of building supports and foundations,
laying of underground pipework, and construction of permanent stor-
age structures. With respect to a change in method of operation
this term refers to those on-site activities, other than preparato-
ry activities, which mark the initiation of the change.

(5) "Best available control technology" means an emissions
limitation (including a visible emissions standard) based on the
maximum degree of reduction for each pollutant subject to regula-
tion under the FCAA, excluding hazardous air pollutants except to
the extent that such hazardous air pollutants are regulated as con-
stituents of more general pollutants listed in section 7408(a) (1)
of the FCAA, which would be emitted from any proposed major sta-
tionary source or major modification which the department, on a
case-by-case basis, taking into account energy impacts, environmen-
tal impacts (including but not limited to the effect of the control
technelogy option on hazardous air pollutants), and economic im=-
pacts and other costs, determines is achievable for such source or
modification through application of production processes or avail-
able methods, systems, and techniques, including fuel cleaning or
treatment or innovative fuel combustion techniques for control of
such pollutant. In no event shall application of best avalilable
control technology result in emissions of any pollutant which would
exceed the emissions allowed by any applicable standard under ARM
16.8.1423 and 1424, If the department determines that technological
or economic limitations on the application of measurement methodol-
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ogy to a particular emissions unit would make the imposition of an
emigsions standard infeasible, any design, eguipment, work prac-
tice, operational standard or combination thereof, may be pre-
scribed instead to satisfy the requirement for the application of
best available control technology. Such standard shall, to the
degree possible, set forth the emissions reduction achievable by
implementation of such design, equipment, work practice or opera-
tion, and shall provide for compliance by means which achieve
eguivalent. results.

(6) "Building, structure, facility, or installation" means
all of the pollutant-emitting activities which belong to the same
industrial grouping, are located on one or more contiguous or adja-
cent properties, and are under the control of the same person (or
persons under common control) except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the
same industrial grouping if they belong to the same major group
(i.e., which have the same two-digit code) as described in the
standard industrial classification manual, 1987.

(7) "Commence", as applied to construction of a major sta-
tionary source or major modification, means that the owner or oper-
ator has all necessary preconstruction approvals or permits and
either has:

(a) begun, or caused to begin, a continuous program of actual
on~site construction of the source, to be completed within a rea-
sonable time; or

(b) entered into binding agreements or contractual obliga-
tions, which cannot be canceled or moedified without substantial
loss to the owner or operator, to undertake a program of actual
construction of the source to be completed within a reasonable
time.

(8) "Complete" means, in reference to an application for a
permit, that the application contains all the information necessary
for processing the application, except that designating an applica-
tion complete for purposes of permit processing does not preclude
the department from requesting or accepting any additional informa-
tion.

(9) "Construction" means any physical c¢hange or change in the
method of operation (including fabrication, erection, installation,
demolition, or modification of an emissions unit) which would re-
sult in a change in actual emissions.

(10) “Emissions unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant sub-
ject to regulation under the FCAA.

(11) "“Federal land manager" means, with respect to any lands
in the United States, the secretary of the department with authori-
ty over such lands.

(12) "High terrain" means any area having an elevation 900
feet or more above the base of the stack of a source.

(13) "Indian governing baody" means the governing body of any
tribe, band, or group of Indians subject to the jurisdiction of the
United States and recognized by the United States as possessing
power of self-government.

(14) "Indian reservation" means any federally recognized res-
ervation established by treaty, agreement, executive order, or act
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of congress.

{15) "Innovative control technology" means any system of air
pollution control that has not been adequately demonstrated in
practice, but would have a substantial likelihoed of achieving
greater continuous emissions reduction than any control system in
current practice or of achieving at least comparable reductions at
lower cost in terms of energy, economics, or non-air quality envi-
ronmental impacts.

(16) "Low terrain" means any area other than high terrain.

(17) (a) “Major modification" means any physical change in, or
change in the method of operation of, a major stationary source
that would result in a significant net emissions increase of any
pollutant subject to regulation under the FCAA, excluding hazardous
air pollutants, except to the extent that such hazardous air pol-~
lutants are regulated as constituents of more general pollutants
listed in section 7408(a) (1) of the FCAA.

{b) Any net emissions increase that is significant for vola-
tile organic compounds will be considered significant for ozone.

(¢) A physical change or change in the method of operation
shall not include:

(i) Routine maintenance, repair, and replacement;

(ii) Use of an alternative fuel or raw material by reason of
any order under sections 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, 15 U.S.C. sections 791, et
seqg. (1988), or by reason of a natural gas curtailment plan pursu-
ant to the Federal Power Act, 16 U.S5.C. sections 791a, et seqg.
(1988 & Supp. III 1991);

(iii) Use of an alternative fuel by reason of an order or rule
under section 7425 of the FCAA;

(iv) Use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(v) Use of an alternative fuel or raw material by a station-
ary source which:
(A) The source was capable of accommodating before January

6, 1975, unless such change would be prohibited under any federally
enforceable permit condition which was established after January 6,
1975, pursuant to 40 CFR 52,21 or under regulations approved pursu-
ant to 40 CFR subpart I or section 51.166; or

(B) The source is approved te use under any permit issued
under 40 CFR 52.21 or under regulations approved pursuant to 40 CFR
51.166;

(vi) An increase in the hours of operation or in the produc-
tion rate, unless such change would be prohibited under any feder-
ally enforceable permit condition which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or under regulations approved
pursuant to 40 CFR subpart I or section 51.166; or

(vii) Any change in ownership at a stationary source.

(18) (a} "Major source baseline date" means:

(i) In the case of particulate matter and sulfur dioxide,
January 6, 1975; and

(ii) In the case of nitrogen dioxide, February 8, 1988.

(b) "Minor source baseline date" means the earliest date
after the trigger date on which a major stationary source or a
major modification subject to 40 CFR 52.21 or to regulations ap-
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proved pursuant to 40 CFR 51.166 submits a complete application
under the relevant regulation. The trigger date is:

(i) In the case of particulate matter and sulfur dioxide, Au-
gust 7, 1977; and

(ii) In the case of nitrogen dioxide, February 8, 1988.

(c) The baseline date is established for each pollutant for
which increments or other eguivalent measures have been established
if:

(i) The area in which the proposed source or modification
would construct is designated as attainment or unclassifiable in 40
CFR 81.327 for the pollutant on the date of its complete applica-
tion under 40 CFR 52.21 or under regulations approved pursuant to
40 CFR 51.166; and

(ii) In the case of a major stationary source, the pollutant
would be emitted in significant amounts, or, in the case of a major
modification, there would be a significant net emissions increase
of the pollutant.

(19) (a) “Major stationary source” means:

(1) Any of the following stationary sources of air pollut-
ants which emits, or has the potential to emit, 100 tons per year
or more of any pollutant subject to regulation under the FCAA,
excluding hazardous air peollutants, except to the extent that such
hazardous air pollutants are regulated as constituents of more
general pollutants listed in section 7408(a) (1) of the FCAA: fossil
fuelfired steam electric plants of more than 250 million British
thermal units per hour heat input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland cement plants, primary zinc
smelters, iron and steel mill plants, primary aluminum ore reduc-
tion plants, primary copper smelters, municipal incinerators capa-
ble of charging more than 250 tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petroleum refineries, lime
plants, phosphate rock processing plants, coke oven batteries,
sulfur recovery plants, carbon black plants (furnace process),
primary lead smelters, fuel conversion plants, sintering plants,
secondary metal production plants, chemical process plants, fossil
fuel boilers (or combinations thereof) totaling more than 250 mil-
lion British thermal units per hour heat input, petroleum storage
and transfer units with a total storage capacity exceeding 300,000
barrels, taconite ore processing plants, glass fiber processing
plants, and charcoal production plants;

(1i) Notwithstanding the stationary source size specified in
(a) (1), above, any stationary source which emits, or has the po-
tential to emit, 250 tons per year or more of any air pollutant
subject to regulation under the FCAA, excluding hazardous air pol-
lutants, except to the extent that such hazardous air pollutants
are regulated as constituents of more general pollutants listed in
section 7408(a) (1) of the FCAA; or

(iii) Any physical change that would occur at a stationary
source not otherwise gualifying under (a)(i) or (ii), above, as a
major stationary source if the change would constitute a major
stationary source by itself.

(b) A major source that is major for volatile organic com-
pounds will be considered major for ozone.

(¢} The fugitive emissions of a stationary source may not be

MAR Notice No. 16-2-424 12-6/24/93



-1278-

included in determining, for any of the purposes of this subchap-~
ter, whether it is a major stationary source, unless the source be-
longs to one of the following categories of stationary sources:

(1) Coal cleaning plants (with thermal dryers);
(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;
(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging more than
250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;
() Petroleun refineries,

(xi) Lime plants,

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

{(xv) Carbon black plants (furnace process);
(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xXx) Chemical process plants;

(xxi) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total

storage capacity exceeding 300,000 barrels;

(xx1ii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input; and

(xxvii) Any other stationary source category which, as of Au-
gust 7, 1980, is being regulated under sections 7411 or 7412 of the
PCAA.

(20) '"Necessary preconstruction approvals or permits" means
those permits or approvals required under federal air guality con-
trol laws and regulations and those air quality control laws and
regulations which are part of the Montana state implementation
plan.

(21) (a) "Net emissions increase" means the amount by which the
sum of the following exceeds zero:

(i) Any increase in actual emissions from a particular physical
change or change in the method of operation at a stationary source;
and

(ii) Any other increases and decreases in actual emissions at
the source that are contemporaneocus with the particular change and
are otherwise creditable.

(b) An increase or decrease in actual emissions is conptempora-
neous with the increase from the particular change only if it oc-
curs between the date five years before construction on the partic-
ular change commenced, and the date that the increase from the
particular change occurs.
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(c}) An increase or decrease in actual emissions is creditable
only if the department has not relied on it in issuing a permit for
the source under this subchapter, which permit is in effect when
the increase in actual emissions from the particular c¢hange occurs.

{(d) An increase or decrease in actual emissions of sulfur diox~
ide,-particulate matter, or nitrogen oxides which occurs before the
applicable minor source baseline date is creditable only if it is
required to be considered in calculating the amount of maximum al-
lowable increases remaining available.

(e) An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old lev-
el.

(£f) A decrease in actual emissions is creditable only to the
extent that:

(1) The old level of actual emissions or the old level of al-
lowable emissions, whichever is lower, exceeds the new level of
actual emissions;

(ii) Tt is federally enforceable at and after the time that
actual construction on the particular change begins; and

(iii) It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(g) An increase that results from a physical change at a source
occurs when the emissions unit on which construction occurred be-
comes operational and begins to emit a particular pollutant. Any
replacement unit that requires shakedown becomes operational only
after a reasonable shakedown period, not to exceed 180 days.

(22) (a) "Significant" means, in reference to a net emissions
increase or the potential of a source to emit any of the following
pellutants, a rate of emissions that would egqual or exceed any of
the following rates:

Pollutant apd Emissions Rate
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Particulate matter: 25 tpy of particulate matter emissions
15 tpy of PM~10 emissions
Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy
Fluorides: 3 tpy
Sulfuric acid mist: 7 tpy
Total reduced sulfur (including HZS) 10 tpy
Reduced sulfur compounds (1nc1ud1ng H,S8): 10 tpy
Municipal waste combustor organics (measured as total tetra-
through octa-chlorinated dlbenzo-p-dloxlns and dibenzofurans): 3.2
* 107° megagrams per year (3.5 * 10“% tons per year)
Municipal waste combustor metals (measured as particulate matter):
14 megagrams per year {15 tons per year)
Municipal waste combustor acid gases (measured as sulfur dioxide
and hydrogen chloride): 36 megagrams per year (40 tons per year)

(b) "Significant" means, in reference to a net emissions in-
crease or the potential of a source to emit a pollutant subject to
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regulation under the FCAA, that (a) above does not list, any emis-
sions rate. This does not include hazardous air pollutants, except
to the extent that such hazardous air pollutants are regulated as
constituents of more general pollutants listed in section

7408 (a) (1) of the FCAA.

(c) Notwithstanding (a) above, "significant" means any emis-
sions rate or any net emissions increase associated with a major
stationary source or major modification, whiech would construct
within 10 kilometers of a Class I area, and have an impact on such
area equal to or greater than 1 /.Lg/m3 (24-hour average).

(23) “Stationary source" means any building, structure, facil-
ity, or installation which emits or may emit any air peollutant
subject to regulation under the FCAA, excluding hazardous air pol-
lutants, except to the exXtent that such hazardous air pollutants
are regulated as constituents of more general pollutants listed in
section 7408(a) (1) of the FCAA.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE_IV __INCORPORATION BY REFERENCE (1) 1In this subchapter,
and unless expressly provided otherwise, where the board has adopt-
ed a federal regulation by reference, the reference in the board
rule shall refer to the federal agency regulations as they have
been codified in the July 1, 1992, edition of Title 40 of the Code
of Federal Regulations (CFR).

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:

(a) 40 CFR 51.102, which sets forth requirements for public
hearings for state programs;

(b) 40 CFR Part 58, Appendix B, which sets forth guality assur-
ance reguirements for prevention of significant deterioration air
monitoring;

(c) 40 CFR Part 60, which sets forth standards of performance
for new stationary sources;

(d) 40 CFR Part 61, which sets forth emission standards for
hazardous air pollutants;

(e) 40 CFR 81.327, which sets forth the air quality attainment
status designations for Montana;

(£) The standard industrial classification manual, 1987, exec-
utive office of the President, office of management and budget,
(U.S. government printing office stock number 1987 0-185-718),
which sets forth a system of industrial classification and defini-
tion based upon the composition and structure of the economy;

(g) The guidelines on air quality models (revised) (1986) (EPA
publication no. 450/278-027R) and supplement A (1987).

(h) A copy of the above materials is available for public in-
spection and copying at the Air Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, 1400 Broad-
way, Helepa, Montana 59620. Copies of the federal materials may
also be obtained at EPA‘s Public Information Reference Unit, 401 M
Street $W, Washington, DC 20460, and at the libraries of each of
the ten EPA Regional Offices. Interested persons seeking a copy of
the CFR may address their requests directly to: Superintendent of
Documents, U.S5. Government Printing Office, Washington, D.C. 20402.
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The standard industrial classification manual (1987) (order no. PB
87-100012) and the guidelines on air quality models (revised)
(1986) (EPA publication no. 450/278-027R) and supplement A (1987)
may also be obtained from the U.S. Department of Commerce, National
Technical Information Service, 5285 Port Royal Road, Springfield,
Virginia 22161.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75=-2-204,
MCA

v ATR I S (1) In areas designated as
Class I, II, or III, increases in pollutant concentration over the
baseline concentration shall be limited to the following:

Pollutant Maximum allowable
increase (micrograms
per cubic meter)

CLASS I
Particulate matter:
TSP, annual geometric mean........-.... 5
TSP, 24-hr maXimum.....veevvmcesesssaan 10
Sulfur dioxide:
Annual arithmetic mean.......ce-cveeees 2 ‘
24=-hr maximum. . ... nvcveiinnncccesnaa. 5
3=hr MAXIMUM. - .. ..vnvuvrvornrocaaannnacs 25
Nitrogen dioxide:
Annual arithmetjic mean................. 2.5
CLASS IT
Particulate matter:
TSP, annual geometric mean............. 19
TSP, 24-Hr mMaXimuUM....--vccsvncsvennane 37
Sulfur dioxide:
Annual arithmetic mean................. 20
24-hr MAXIMUM. . cvvverecvisonnrasarasces 91
3-DY MAXAMUM. . - v cvtancnrarreccnsnsnasaB12
Nitrogen diexide: .
Annual arithmetic mean................. 25
CLASS II1
Particulate matter:
TSP, annual geometric mean.........:... 37
TSP, 24-hr MaXiMUm.....c.eueuvnoancccias 715
Sulfur dioxide:
Annual arithmetic mean................ . 40
24=hT MAXIMUM. . s cvvvnorracessssnnver--182
3=Nr MAXIMUM. ..o vnvvennvrrsosnronerress 00
Nitrogen dioxide:
Annual arithmetic mean..........--c.... 50
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(2) For any period other than an annual period, the applicable
maximum allowable inc¢rease may be exceeded during one such period
per year at any one location.

AUTH: 75=2=-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCa

I (1) No concentration of a pol-
lutant shall exceed the concentration permitted under either the
applicable secondary or primary national ambient air quality stan-
dard, whichever concentration is lowest for the pollutant for a
period of exposure.

AUTH: 7%5-2-111, 75~2-~203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

R VII RESTRICTIONS ON AR CLASSTIFIC. ONS (1) All of the
following areas are designated Class I areas and may not be redes-
ignated:

(a) Bob Marshall Wilderness Area;

(b) Anaconda Pintler Wilderness Area;

(¢) Cabinet Mountains Wilderness Area;

(d) Gates of the Mountains Wilderness Area;

(e} Glacier National Park;

(£) Medicine Lake Wilderness Area;

(g) Mission Mcuntains Wilderness Area;

{h) Red ‘Rock Lake Wilderness Area;

(i) Scapegoat Wilderness Area;

{j) Selway-Bitterroot Wilderness Area;

(k) Ul Bend Wilderness Area; and

(1) Yellowstone National Park.

{(2) Areas which were redesignated as Class ] under regulations
promulgated before August 7, 1977, shall remain Class I, but may ke
redesignated as provided in this subchapter.

{3) Any other area, unless otherwise specified in the legisla-
tion creating such an area, is initially designated Class 11, but
may be redesignated as provided in this subchapter.

(4) The following areas may be redesignated only as Class I or
II:

(a) An area which, as of August 7, 1977, exceeded 10,000 acres
in size and was a national monument, a mational primitive area, a
national preserve, a national recreational area, a national wild
and scenic river, a national wildlife refuge, a national lakeshore
or seashore; and

(b} A national park or national wilderness area established
after August 7, 1977, which exceeds 10,000 acres in size.

(5) The following three areas have been designated as Class I
by EPA and may be redesignated to another class only by EPA:

(a) Northern Cheyenne Reservation;

(b) Flathead Reservation; and

(c) Fort Peck Reservation.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

R VIII EXCLUSION M _INCREMENT CO| (1) The fol-
lowing concentrations will be excluded in determining compliance
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with a maximum allowable increase:

(a) Concentrations attributable to the increase in emissions
from stationary sources which have converted from the use of petro-
leum products, natural gas, or both by reason of an order in effect
under sections 2(a) and (b) of the Energy Supply and Environmental
Coordination Act of 1974, 15 U.S5.C. sections 791, gt seg. (1988),
over the emissions from such sources before the effective date of
such an order;

(b) Concentrations attributable to the increase in emissions
from sources which have converted from using natural gas by reason
of a natural gas curtailment plan in effect pursuant to the Federal
Power Act, 16 U.S5.C. sections 79la, et geg. (1988 & Supp. III
1991), over the emissions from such sources before the effective
date of such plan;

(¢c) Concentrations of particulate matter attributable to the
increase in emissions from construction or other temporary emis-
sion-related activities of new or modified sources;

(d) The increase in concentrations attributable to new sources
outside the United States over the concentrations attributable to
existing sources which are included in the baseline concentration;
and

(e) Concentrations attributable to the temporary increase in
emissions of sulfur dioxide, particulate matter, or nitrogen oxides
from stationary sources meeting the criteria specified in (3) be-
low. .

(2) With respect to (a) or (b) above, no exclusion of such
concentrations shall apply more than five years after the effective
date of the order to which (a) of this rule refers, or the plan to
which (b) of this rule refers, whichever is applicable. If both
such order and plan are applicable, no such exclusion shall apply
more than five years after the later of such effective dates.

(3) For purposes of excluding concentrations pursuant to (1) (e)
of this rule:

(a) The time period for a temporary increase in emissions may
not exceed two years and is not renewable.

(b) No emissions increase from a stationary source would be
allowed which would:

(i) Impact a Class I area or an area where an applicable incre-
ment is known to be violated; or

(ii) cause or contribute to the viplation of a national ambi-
ent air quality standard.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE IX REDESIGNATION (1) All areas of the state (except as
otherwise provided under [RULE VII]}) are designated Class II.
Redesignation (except as otherwise precluded by (RULE VII]) shall
be subject to the redesignation procedures of this rule. Lands
within the exterior boundaries of Indian reservations may be redes-
ignated only by the appropriate Indian governing body, as reguired
by 40 CFR 51.166(q) (4).

(2) The department may submit to the administrator a proposal
to redesignate areas of the state Class I or Class II, provided
that:
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(a) At least one public hearing has been held in accordance
with procedures established in 40 CFR 51.102;

(b) Other states, Indian governing bodies, and federa)l land
managers whose lands may be affected by the proposed redesignation
were notified at least 30 days prior to the public hearing;

(¢) A discussion of the reasons for the proposed redesignation,
including a satisfactory description and analysis of the health,
environmental, economic, social, and energy effects of the proposed
redesignation, was prepared and made available for public inspec-
tion at least 30 days prior to the hearing and the notice announc-
ing the hearing contained appropriate notification of the avail-
ability of such discussion;

(d) Prior to the issuance of notice respecting the redesigna-
tion of an area that includes any federal lands, the department has
provided written notice to the appropriate federal land manager and
afforded adegquate opportunity (not in excess of 60 days) to confer
with the department respecting the redesignation and to submit
written comments and recommendations. In redesignating any area
with respect to which any federal land manager had submitted writ-
ten comments and recommendations, the department shall have pub-
lished a list of any inconsistency between such redesignation and
such comments and recommendations (together with the reasons for
making such redesignation against the recommendation of the federal
land manager); and

(e) The department has proposed the redesignation after consul-
tation with the elected leadership of any local governmental bodies
located within the area covered by the proposed redesignation.

(3) Any area other than an area to which [RULE VII) refers may
be redesignated as Class III if:

(a) The redesignation would meet the requirements of section
(2) above;

(b) The redesignation, except any established by an Indian
governing body, has been specifically approved by the governor,
after consultation with the appropriate committees of the legisla-
ture (if it is in session, or with the leadership of the legisla-
ture, if it is not in session), and if the local governmental bhod-
ies representing a majority of the residents of the area to be
redesignated enact ordinances or regqulations (including resolutions
where appropriate) concurring in the redesignation;

(c) The redesignation would not cause, or contribute to, a
concentration of any air peollutant which would exceed any maximum
allowable increase permitted under the classification of any other
area or any national ambient air quality standard; and

(d) Any permit application for any major stationary source or
major modification subject to [RULE XIII], which could receive a
permit under this subchapter only if the area in question were
redesignated as Class III, and any material submitted as part of
that application, were available, as was practicable, for public
inspection prior to any public hearing on redesignation of any area
as Class III.

(4) If the administrator disapproves any proposed area designa-
tion, the classification of the area will be that which was in
effect prior to the proposed redesignation which was disapproved,
and the state may resubmit the proposal after correcting the defi-
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ciencies noted by the administrator.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE X STACK HEIGHTS (1) The degree of emission limitation
required for control of any air pollutant under this subchapter may
not be affected in any manner by:

(a}) So much of a stack height, not in existence before December
3), 1970, as exceeds good engineering practice; or

(b) Any other dispersion technique not implemented before De-
cember 31, 1970.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XTI REVIEW OF MAJOR STATIONARY SOURCES AND MAJOR MODIFICR-
TIONS--SOURCE APPLICA D TIONS (1) No major station-

ary source or major modification shall begin actual construction
unless, as a minimum, requirements contained in [RULE XII-XX] have
been met.

(2) The requirements contained in [RULE XII-XX) shall apply to
any major stationary source and any major modification with respect
to each pollutant subject to regulation under the FCAA that it
would emit, except as this subchapter would otherwise allow. This
does not include hazardous air pollutants, except to the extent
that such hazardous air pollutants are regulated as constituents of
more general pollutants listed in section 7408(a) (1) of the FCAA,
or must be considered in the BACT analysis.

(3) The requirements contained in [RULE XII-XX] apply only to
any ma‘jor stationary source or majer modification that would be
constructed in an area which is designated as attainment or unclas-
sifiable under 40 CFR 81.327, except that the requirements contain-
ed in [RULE XII-XX} do not apply to a particular major stationary
source or major modification if:

(a) The major stationary source would be a nonprofit health or
nonprofit educational institution or a major modification that
would occur at such an ingtitution; or

(b) The source or modification is a portable stationary source
which has previously received a permit under requirements contained
in [RULE XII-XX], but only if the source proposes to relocate and
emissions at the new location would be temporary, the emissions
from the source would not exceed its allowable emissions and would
impact no Class I area and no area where an applicable increment is
known to be violated, and reasonable notice is given to the depart-
nment prior to the relocation identifying the proposed new location
and the probable duration of operation at the new location. Such
notice must be given to the department not less than 10 days in ad-
vance of the proposed relocation unless a different time duration
is previously approved by the department.

(c) The source or modification would be a major stationary
source or major modification only if fugitive emissions, to the
extent gquantifiable, are considered in calculating the potential to
emit of the statiorary snurce or medification and such source does
not belong to any of the following categories:

(i) Coal cleaning plants (with thermal dryers);
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(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;
(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging mere than
250 tons of refuse per day;

(ix) Hydrofluorie, sulfuric, or nitric acid plants;
(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(%) Chemical process plants;

(xxi) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total stor-
age capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxV) Charcoal preoduction plants;

{xxvi) Fossil fuel-fired steam electric plants of more than
250 million British thexrmal units per hour heat input;

(xxvii) Any other stationary source category which, as of Au-
gust 7, 1980, is being regulated under section 7411 or 7412 of the
FCAA.

(4) The requirements contained in [RULE XII-XX] do not apply
to a major stationary source or major modification with respect to
a particular pollutant if the owner or operator demonstrates that,
as to that pollutant, the source or modification is located in an
area designated as nonattainment under 40 CFR 81.327.

(5) The requirements contained in {RULE XIII, XV, and XVII] do
not apply to a proposed major stationary source or major modifica-
tion with respect to a particular pollutant, if the allowable emis-
sions of that pollutant from a new source, or the net emissions
increase of that pollutant from a modification, would be temporary
and impact no Class I area and no area where an dpplicable incre-
ment is known to be violated.

(6) The reguirements contained in [RULE XIII, XV, and XVII] as
they relate to any maximum allowable increase for a Class II area
do not apply to a modification of a major stationary source that
was in existence on March 1, 1978, if the net increase in allowable
emissions of each pollutant subject to regulation under the FCAR
from the modification after the application of best available con-
trol technology would be less than 50 tons per year. This does not
include hazardous air pollutants, except to the extent that such
hazardous air pollutants are regulated as constituents of more gen-
eral pellutants listed in section 7408(a) (1) of the FCAA.
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(7) The department may exempt a proposed major stationary
source or major modification from the requirements of [RULE XV},
with respect to monitoring for a particular pollutant, if:

(a) The emissions increase of the pollutant from a new station-
ary source or the net emissions increase of the pollutant from a
modification would cause, in any area, air quality impacts less
than the following amounts:

(i)  Carbon monoxide--575 pug/m>, 8-hour average;

(ii) Nitrogen dioxide--14 ug/m*, annual average;

(iii) ©Particulate matter--10 u%/m3 TSP, 24-hour average,

10 ug/m® PM-10, 24~hour average;

(iv)  Sulfur dioxide--13 ug/m?, 24~hour average;

(v) Ozone~~No de minimus air quality level is provided for
czone. However, any net increase of 100 tons per year or more of
volatile organic compounds subject to this subchapter would be
required to perform an ambient impact analysis, including the gath-
ering of ambient air quality data;

(vi) Lead—-0.1 pg/m?,” 3-month average;
(vii) Fluorides-=0.25 #g/m3, 24~hour average;
(viii) Total reduced sulfur--10 ug/m3, 1-hour average;

(ix) Reduced sulfur compounds--10 ug/m-, l-hour average; or

{b) The concentrations of the pollutant in the area that the
source or modification would affect are less than the concentra-
tions listed in subsection (7)(a) of this rule; or

{c) The pollutant is not listed in {7) (a) of this rule.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCAa

w X1 CONTROI, TECHNOLOGY REVIEW (1) A major stationary
source or major modification shall meet each applicable emissions
limitation under the Montana state implementation plan and each
applicable emission standard and standard of performance under ARM
16.8.1423 and 1424.

(2) A new major stationary source shall apply best available
control technology for each pollutant subject to regulation under
the FCAA that it would have the potential to emit in significant
amounts, excluding hazardous air pollutants, except to the extent
that such hazardous air pollutants are requlated as constituents of
more general pollutants listed in section 7408(a) (1) of the FCAA.
In evaluating the environmental impacts of any control technology
option, the BACT analysis shall consider all pollutants, including
hazardous air pollutants.

(3) A major modification shall apply best available control
technology for each pollutant subject to regulation under the FCAA
for which it would be a significant net emissions increase at the
source, excluding hazardous air pollutants, except to the extent
that such hazardous air pollutants are regulated as constituents of
more general pollutants listed in section 7408(a) (1) of the FCAA.
In evaluating the environmental impacts of any control technology
option, the BACT analysis shall consider all pollutants, including
hazardous air pollutants. This requirement applies to each pro-
posed emissions unit at which a net emissions increase in the pol-
lutant would occur as a result of a physical change or change in
the method of operation in the unit.
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(4) For phased construction projects, the determination of best
available control technology will be reviewed and modified as ap-
propriate at the latest reasonable time which occurs no later than
18 months prior to commencement of construction of each independent
phase of the project. At such time, the owner or operator of the
applicable stationary source may be reguired to demonstrate the
adequacy of any previous determination of best available control
technology for the source.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2~204,
MCA

RULE XIII _SOURCE IMPACT ANALYSIS (1) The owner or operator
of the proposed source or modification shall demonstrate that al-
lowable emigsion increases from the proposed source or modifica-
tion, in conjunction with all other applicable emissions increases
or reductions (including secondary emissions), would not cause or
contribute to air pollution in violation of any national ambient
air quality standard in any air quality control region or any ap-
plicable maximum allowable increase over the baseline concentration
in any area.

AUTH: 75=-2~111, 75-2-203, MCA; IMP: 75-2-202, 75-2-~203, 75-2-204,
MCA

v (1) All estimates of ambient
concentrations reguired under this subchapter must be based on’the
applicable air quality models, data bases, and other re¢uirements
specified in the guideline on air quality models (revised) (1986)
(EPA publication no. 450/278-027R} and supplement A (1987).

(2) Where an air quality impact model specified in the guide-
line on air gquality models (revised) (1986) and supplement A (1987)
are inappropriate, the model may be modified or another model sub-
stituted. Such a modification or substitution of a model may be
made on a case-by-case basis or, where appropriate, on a generic
basis for a specific state program. Written approval of the admin-
istrator must be obtained for any modification or substitution. 1In
addition, use of a modified or substituted model must be subject tc
notice and opportunity for public comment under procedures devel-
oped in accordance with [RULE XIX].

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75~2-202, 75-2-203, 75-2-204,
MCA

RULE XV AIR QUALITY AN, S (1) Any application for a per-
mit pursuant to this subchapter shall contain an analysis of ambi-
ent air guality in the area that the emissions from the major sta-
tionary source or major modification would affect.

(2) For a major stationary source, the analys$is shall address
each pollutant that it would have the potential to emit in a sig-
nificant amount.

(3) For a major modification, the analysis shall address each
pollutant for which it would result in a significant net emissions
increase.

(4) With respect to any such pollutant for which no national
ambient air quality standard exists, the analysis shall contain
such air quality monitoring data as the department determines is
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necessary to assess ambient air guality for that pollutant in any
area that the emissions of that pollutant would affect.

(%) With respect to any such pollutant (other than nonmethane
hydrocarbons) for which such a standard does exist, the analysis
shall contain continuous air quality monitoring data gathered for
purposes of determining whether emissions of that pollutant would
cause or contribute to a viclation of the standard or any maximum
allowable increase.

(6) The continuous air monitoring data that is required under
this rule shall have been gathered over a period of one year and
shall represent the year preceding receipt of the application,
except that, if the department determines that a complete and ade-
guate analysis can be accomplished with monitoring data gathered
over a period shorter than one year (but not to be less than four
monthe), the data that is required shall have been gathered over at
least that shorter period.

{(7) The owner or operator of a proposed major stationary source
or major modification of volatile organic compounds who satisfies
all conditions of subchapter 17 may provide post-approval monitor-
ing data for ozone in lieu of providing preconstruction data as
required under (1) above.

(8) The owner or operator of a major stationary source or major
modification shall, after construction of the stationary source or
modification, conduct such ambient monitoring as the department
determines iS necessary to determine the effect emissions from the
stationary source or modification may have, or are having, on air
guality in any area.

(%) The owner or operator of a major stationary source or major
modification shall meet the requirements of 40 CFR Part 58, Appen-
dix B, during the operation of monitoring stations for purposes of
satistying this rule.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2~203, 75-2-204,
MCA

(1) The owner or operator of a
proposed source or moditication shall submit the permit application
fee required pursuant to ARM 16.8.1905 and all information neces-
sary to perform any analysis or make any determination required
under procedures established in accordance with this subchapter.

(2) Such information shall include the following:

(a) A description of the nature, location, design capacity, and
typical operating schedule of the source or modification, including
specifications and drawings showing its design and plant layout;

(b) A detailed schedule for construction of the source or modi-
fication; and

(c) A detailed description as to what system of continuous
emission reduction is planned by the source or modification, emis-
sion estimates, and any other information as necessary to determine
that best available control technology as applicable would be ap-
plied.

{3) Upon reguest of the department, the owner or operator shall
also provide information regarding the following:

(a) The air quality impact of the source or modification, in-
cluding meteorological and topographical data necessary to estimate
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such impact; and

(b) The air quality impacts and the nature and extent of any
or all general commercial, residential, industrial and other growth
which has occurred since August 7, 1977, in the area the source or
modification would affect.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XVII ADDITIONAL ACT YSES (1) The owner or opera-
tor shall provide an analysis of the impairment teo visibility,
soils, and vegetation that would occur as a result of the source or
modification and general commercial, residential, industrial, and
other growth associated with the source or modification. The owner
or operator need not provide an analysis of the impact on vegeta-
tion having neo significant commercial or recreational value.

(2) The owner or operator shall provide an analysis of the air
guality impact projected for the area as a result of general com-
mercial, residential, industrial, and other growth associated with
the source or modification.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75~2-203, 75-2-204,
MCA

R XVT SOURC NG L S S—-ADDITION.
EQUIL NTS (1) The department shall transmit to the adminis-
trator a copy of each permit application relating to a major sta-
tionary source or major modification and provide notice to the
administrator of every action related to the consideration of such
permit.

(2) The federal land manager and the federal official charged
with direct responsibility for management of Class I lands have an
affirmative responsibility to protect the air quality related val-
ues (including visibility) of any such lands and to consider, in
consultation with the administrator, whether a proposed source or
modification would have an adverse impact on such values.

(3) Federal land managers with direct responsibility for man-
agement. of Class 1 lands may present to the department, after re-
viewing the department‘s preliminary determination required under
ARM 16.8.1107, a demonstration that the emissions from the proposed
source or modification would have an adverse impact on the air
quality-related values (including visibility) of any federal manda-
tory Class I lands, notwithstanding that the change in air quality
resulting from emissions from such source or modification would not
cause or contribute to concentrations which would exceed the maxi-
mum allowable increases for a Class 1 area. If the department
concurs with such demonstration, the department may not issue the
permit.,

(4) The owner or operator of a proposed source or modification
may demonstrate to the federal land manager that the emissions from
such source would have no adverse impact on the air gquality-related
values of such lands (including visibility), notwithstanding that
the change in air quality resulting from emissions from such source
or modification would cause or contribute to concentrations which
would exceed the maximum allowable increases for a Class I area.
If the federal land manager concurs with such demonstration and sc
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certifies to the department, the department may, provided that
applicable reguirements are otherwise met, issue the permit with
such emission limjtations as may be necessary to assure that emis-
sions of sulfur dioxide, particulate matter, and nitrogen oxides
would not exceed the following maximum allowable increases over the
minor source baseline concentration for such pollutants:

Pollutant . Maximum allowable
increase (micrograms
per cubic meter)

Particulate matter:

TSP, annual geometriC MeaAN.....sovavees 19

TSP, 24-NT MAXIMUD. . .vervracncacncsves 37
sulfur dioxide:

Annual arithmetic mean...........-..... 20

24~Nr MAXIMUM. .o vvvrnmnanorcnasesoanosns 91

3~hr MAXiMUm. . ..ottt tiironnannaransns 325
Nitrogen dioxide:

Annual arithmetic mean.............c... 25

(5) The owner or operator of a proposed source or modification
which cannot be approved under procedures developed pursuant to (4)
of this rule may seek to obtain a sulfur dioxide variance from the
governor.

(a) The owner or operator of a proposed source or modification
must demonstrate to the governor that the source or modification
cannot be constructed by reason of any maximum allowable increase
for sulfur dioxide for periods of twenty-four hours or less appli-
cable to any Class I area and, in the case of federal mandatory
Class I areas, that a variance under this clause would not adverse~
ly affect the air quality-related values of the area (including
visibility).

(b) The governor, after consideration of the federal land mana-
ger’s recommendation (if any) and subject to the concurrence of the
federal land manager, may grant, after notice and an opportunity
for a public hearing, a variance from such maximum allowable in-
crease.

(c) If the federal land manager does not concur in the gover-
nor’'s recommendations, the recommendations of the governor and the
federal land manager shall be transferred to the president, and the
president may approve the governor’s recommendation if the presi-
dent finds that such variance is in the national interest.

(d) If such a variance is granted under this rule, the depart-
ment may issue a permit to such source or modification in accor-
dance with provisions developed pursuant to (6) of this rule, pro-
vided that the applicable requirements of the plan are otherwise
met.

(6) In the case of a permit issued under procedures developed
pursuant to (5) of this rule, the source or modification shall
comply with emission limitations as may be necessary to assure that
emissions of sulfur dioxide from the source or modification would
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not (during any day on which the otherwise applicable maximum al-
lowable increases are exceeded) cause or contribute to concentra-
tions which would exceed the following maximum allowable increases
over the baseline concentration and to assure that such emissions
would not cause or contribute to concentrations which exceed the
otherwise applicable maximum allowable increases for periods of
exposure of 24 hours or less for more than 18 days, not necessarily
consecutive, during any annual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain Areas

PERIODS OF EXPOSURE Low High
24=hr MAXIMUB- - - . vivsunrunnaccesnscnsnssnacaases 36 62
3-DT MAXImMUM. - .. onininsraem i ins st ve.a130 221

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XIX PUBLIC PARTICIPATION (1) The department shall noti-
fy all applicants in writing within 30 days of the date of receipt
of an application as to the completeness of the application or any
deficiency in the application or information submitted as provided
in ARM 16.8.1107. In the event of such a deficiency, the date of
receipt of the application will be the date on which the department
received all required information unless the department notifies
the applicant in writing within 30 days thereafter that the appli-
cation is still incomplete. This, and any subsequent notice of
incompleteness shall follow the same form and requirements as the
original notice of incompleteness.

(2) In accordance with ARM 16.8.1107, the department shall:

(a) Make a preliminary determination whether construction
should be approved, approved with conditions, or disapproved;

(b) Make available, in at least one location in each region in
which the proposed source would be constructed, a copy of all mate-
rials the applicant submitted, a copy of the preliminary determina-
tion, and a copy or summary of other materials, if any, considered
in making the preliminary determination;

(c) Notify the public, by advertisement in a newspaper of gen-
eral circulation in each region in which the proposed source would
be constructed, of the application, the preliminary determination,
the degree of increment consumption that is expected from the
source or modification, and of the opportunity for comment at 2
public hearing as well as written public comment;

(d) Send a copy of the notice of public comment to the appli~
cant, the administrator, and to officials and agencies having cog-
nizance over the location where the proposed construction would
occur, including any leocal air pollution control agencies, the
chief executives of the city and county where the source would be
located, any comprehensive regional land use planning agency, ancd
any state, federal land manager, or Indian governing body whose
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lands may be affected by emissions from the source or modification;

(e) Provide opportunity for a public hearing for interested
persons to appear and submit written or oral comments on the air
quality impact of the source, alternatives to it, the control tech-
nology required, and other appropriate considerations;

() Consider all written comments submitted within a time spec-
ified in the notice of public comment and all comments recejved at
any public hearing(s) in making a final decision on the approvabil-
ity of the application. The department shall make all comments
avajlable for public inspection in the same locations where the
department made available preconstruction information relating to
the proposed source or modification;

(g) Make a final determination whether construction should be
approved, approved with conditions, or disapproved; and

(h) Notify the applicant in writing of the final) determination
and make such notification available for publie¢ inspection at the
same locations where the department made available preconstruction
information and public comments relating to the source or modifica-
tion.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCa

RULE XX SOURCE OBLIGATION (1) Approval to construct shall
not relieve any owner or operator of the responsibility to comply
fully with applicable provisions and reguirements under local,
state or federal law.

(2) At such time that a particular source or meodification be-
comes a major stationary source or major modification solely by
virtue of a relaxation in any enforceable limitation which was es-
tablished after August 7, 1980, on the capacity of the source or
modification otherwise to emit a pollutant, such as a restriction
on hours of operation, then the requirements of [RULE XII-XXI)
shall apply to the source or modification as though construction
had not yet commenced on the source or modification.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXI. INNOVATIVE CONTRQL TECHNOLOGY (1) An owner or oper-
ator of a proposed major stationary source or major modification
may regquest the department approve a system of innovative control
techneology.

(2) The department may, with the consent of the governor of any
other affected state, determine that the source or modification may
enploy a system of innovative control technology, if:

(a) The proposed control system would not cause or contribute
to an unreasonable risk to public health, welfare, or safety in its
operation or function;

{b) The owner or operator agrees to achieve a level of contin-
uous emissions reduction equivalent to that which would have been
reguired under [RULE XII](2), by a date specified by the depart-
ment, provided that such date may not be later than four years from
the time of start-up or seven years from permit issuance;

(c) The source or modification would meet the requirements
equivalent to those in [RULE XII and XIII), based on the emissions
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rate that the stationary source employing the system of innovative
control technology would be required to meet on the date specified
by the department;

(d) The source or modification would not, before the date spec-
ified by the department, cause or contribute to any violation of an
applicable national ambient air quality standard or impact any area
where an applicable increment is known to be violated;

(e) All other applicable requirements including those for pub-
lic participation have been met; and

(£) The provisions of [RULE XVIII] (relating to Class I areas)
have been satisfied with respect te all periods during the life of
the source or modification.

(3) The department shall withdraw any approval to employ a
system of innovative control technology made under this subchapter
if:

(a) The proposed system fails by the specified date to achieve
the required continuous emissions reduction rate;

(b) The proposed system fails before the specified date so as
to contribute to an unreascnable risk to public health, welfare, or
safety; or

{c) The department decides at any time that the proposed system
is unlikely to achieve the required level of control or to protect
the public health, welfare, or safety.

(4) If a source or modification fails +to meet the required
level of continuous emissions reduction within the specified time
period, or if the approval is withdrawn in accordance with section
(3) of this rule, the department may allow the source or modifica-
tion up to an additional three years to meet the requirement for
the application of best available control technolegy through use of
a demonstrated system of control.

AUTH: 75=-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

16.8.1401 PARTICULATE MATTER, AIRBORNE +i}—Ferpurpeses—ef
. 3 > - efinits T
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42)(1) No person shall cause or authorize the production, han-
dling, transportation, or storage of any material unless reasonable
precautions to control emissions of airborne particulate matter are
taken. Such emissions of airborne particulate matter from any
stationary source shall not exhibit an opacity of 20 percent or
greater averaged over six consecutive minutes, except for emission
of airborne particulate matter originating from any transfer ladle
or operation engaged in the transfer of molten metal which was
installed or operating prior to November 23, 1968.

+3(2) No person shall cause or authorize the use of any
street, road, or parking lot without taking reasonable precautions
to control emissions of airborne particulate matter.

44)>-{3) No person shall operate a construction site or demo-
lition preoject unless reasonable precautions are taken to control
emissions of airborne particulate matter. Such emissions of air-
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borne particulate matter from any stationary source shall not ex-
hibit an opacity of 20% or greater averaged over six consecutive
minutes.

453(4) Within any area designated non-attainment in 40 CFR

81.327 for either the primary or seeondary national ambient air

quality standards {NAAQS); for tetal-suspended-partieulate—{T6P); PM-
10, any person who owns or operates:

(a)=-(c) Remain the same.

+6+(5) The provisions of this rule shall not apply to emis-
sions of airborne particulate matter originating from any activity
or eguipment associated with the use of agricultural land or the
planting, production, harvesting, or storage of agricultural crops
(this exemption does not apply to the processing of agricultural
products by a commercial business).
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

1407 WOOD-WAS R! (1) It is hereby declared to
be the policy of the department to encourage the complete utiliza-
tion of wood-waste residues and to restrict, wherever reasonably
practxcal a&} the disposal of wood-waste residues by

W W ers. Recent technological and econom-
ic developments have enhanced the degree to which wood-waste resi-
dues currently being disposed of in wood-waste burners may be uti-
lized or otherwise disposed of in ways not damaging the environ-
ment. While recognizing that complete utilization of wood-waste is
not presently possible in all instances, this policy applies to the
extent practical and consistent with economic and geographical
conditions in Montana.

(2) Construction, reconstruction, or substantial alteration of
wood-waste burners is prohibited unless the requirements of sub-
chapter 11 of this chapter have been met.

(3) No person shall cause or authorize to be discharged into
the outdoor atmosphere from any wood-waste burner any emissions
which exhibit an opacity of 20% or greater averaged over six con-
secutive minutes. T visio s t ct eeded

o t more a i es s ive h s builg-

45+(4) A thermocouple and a recording pyrometer or other tem-
perature measurement and recording device approved by the depart-
ment shall be installed and maintained on each wood-waste burner.
The thermocouple shall be installed at a location near the center
of the opening for the exit gases, or at another location approved
by the department.

+6y(5) Except as provided in {#}(6), a minimum temperature of
700° F shall be maintained during normal operation of all wood-
waste burners. A normal start-up period of one hour is allowed
during which the 700° F minimum temperature does not apply. The
burner shall maintain 700° F operating temperature until the fuel
feed is stopped for the day.

++(6) Wood-waste burners in existence on the-dateef-adoption
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+b+ be gg not have to comply w1th the requzrements of +6+
if they are located outside of ten-micron particulate (PM-10) dm—

paet nongttg;nmgg areas defineé-by—%heﬂéepareneﬂe

+8)-(7) Fhe-department—may—regquire The owner or operator of a
- i ip a daily written log of the wood-

waste burner’s operation
to determine optimum patterns of operations for various fuel and
atmospheric conditions. The log shall include, but not be limited
to, the time of day, draft settings, exit gas temperature, type of
fuel, and atmospheric conditions. The log or a copy of it shall
must be submitted to the department within 10 days after it is re-
quested.

+93(8) No person shall use a wood-waste burner for the burning
of other than production process wood-waste transported to the
burner by continuous flow conveying methods.

4+6+(9) Rubber products, asphaltic materials, or other pro-
hibited materials specified in ARM 16.8.1302(2)(b)=(d), (£)—(r),
(t) and (u), skald may not be burned or disposed of in wood-waste
burners.

AUTH: 75-2=311, 75=2-203, MCA; IMP: 75=-2-203, MCA

16.8,1424 __SULFUR_OXIDE EMISSIONS——LEAD OR LEAD-ZINC SMELTING
(1) No person may cause an emission of sulfur dioxide

from a lead or lead-zinc smelter stack, as described below, exist-

ing on January 1, 1980, in excess of the amount set forth below:

ad =
Spelter Source
Main (Sinter Machine) 80 tons/day
Stack 20 tons/6 hours
Blast Furnace 23 tons/day
Baghouse Stack 5.75 tons/6 hours

(2) Compliance with (1) of this rule shall be determined by
source testing as specified by 40 CFR, Part 60, Appendix A -~ Ref-
erence Methods, "Method 6 -- Determinatlon of Sulfur Dioxide Emis~
sions from Stationary Sources" {as-medified—to-the—satisfaction—eof

or "Method 8 —- Determination of Sulfuric Acid Mist
and Sulfur Dioxide Emissions from Stationary Sources," and the
source testing shall consist of averaging 3 separate l-hour tests
using the applicable testing metheds.
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’
AUTH: 75-2-111, MGA; IMP: 75-2-203, MCA

6.8.14 S DARD QF P (8) (9) ONARY SOURC

(1) For the purpose of this rule, the following definitions ap-
ply:

(a) "Administrator", as used in 40 CFR Part 60, dudy—3,-3552~
means the department, except in the case of those duties which
cannot be delegated to the state by the U.S. Environmental Protec-
tion Agency, in which cagse "administrator" means the administrator
of the U.S. Environmental Protection Agency.

(b) "Stationary source" means any building, structure, facili-
ty, or installation which emits or may emit any alr pollutant sub-
ject to regulation under the -

FCAR.

(2) The terms and associated definitions specified in 40 CFR
§60.2, Faly—ir—i352+ shall apply to this rule, except as specified
in (1) (a).

(3) The owner and operator of any stationary source or modifi-
cation, as defined and applied in 40 CFR Part 60, Judy—Fu—dO5985
shall comply with the standards and provisions of 40 CFR Part 606+

Springfield— V2163
AUTH: 375-2=111, 75=2-203, MCA; IMP: 75-2-203, MCA
16.8.1424 S DS FOR [o) AIR POL 'ANTS

(1) For the purpose of this rule, the terms and associlatec
definitions specified in 40 CFR §61.02, dudy—3i+—3992+ shall apply,
except that:

(a) "Administrator", as used in 40 CFR Part 61, duty—ir—3952+
means the department, except in the case of those duties whicn
cannot be delegated to the state by the U.S. Environmental Protec-
tion Agency, in which case "administrator" means the administrator
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of the U.S. Environmental Protection Agency.

(2) The owner or operator of any existing or new stationary
source, as defined and applied in 40 CFR Part 61, Judy—3i, —-3+603,
shall comply with the standards and provisions of 40 CFR Part 61—
Fudy—3—31992,

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

6.8.142 0 - (o]

(1) (a)-(b) Remain the same.

(c) Other equipment of equal efficiency provided such egquipment
has been approved by the admimistrater department.

(2) (a)-(¢) Remain the same.

{d) Other equipment of equal efficiency provided such equipment
has been approved by the admimistwater department.

(e} Remains the same.

(3)=-(6) Remain the same.

(7} Facilities used exclusively for the production of crude oil
shakl—be are exempt from this rule.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA
16.8.3427 ODORE (1) Remains the same.

(2) A person operating any business or using any machine,
equipment, device or facility or process which discharges into the
outdoor air any odorous matter or vapors, gases, dusts, or any
combination thereof which create odors, shall provide, properly
install, and maintain in good working order and in operation such
odor control devices or procedures as may be specified by the ad-
minictrator .

(3)~(5) Remain the same.

(6) Whenever dust, fumes, gases, mist, odorous matter, vapors,
or any combination thereof escape so as to cause a public nuisance,
the administrater department may order that a building or buildings
in which processing, handling, and storage are done be tightly
closed and ventilated in such a way that all air and gases and air
or gas-borne materials leaving the building are treated by inciner-
ation or other effective means for removal or destruction of odor-
ous matter or other contaminants before discharge into the open
air.

(7) No person shall operate or use any machine, equipment,
device or facility for the reduction of animal matter unless all
gases, vapors, and gas-entrained effluents from such facility are
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incinerated at a temperature of not less than 1200° Fahrenheit for
a period of not less than 0.3 seconds, or processed in such manner
as determined by the administrater department to be equally or more
effective for the purpose of air pollution control.

(8) A person incinerating or processing gases, vapors, or gas-
entrained effluents pursuant to this rule shall provide, properly
install and maintain in good working order and in operation, devic-
es as specified by the admirnistrater department for indicating
temperatures, pressure or other operating conditions.

AUTH: 275-2~-111, 75-2-203, MCA; IMP: 75-2-203, MCA

16.8.14 R T W o) QA SID
STOVES (1) No person may cause or authorize the use of the fol-
lowing materials to be combusted in any residential solid-fuel
combustion device such as a wood, coal, or pellet stove or fire-
place:

(a)~(m) Remain the same.

(n) hazardous wastes as deflned by 46-EFR-Part—-26% administra-

tive e A ; or
(o) chemicals.
AUTH: 75-2-111, 75-2~203, MCA; IMP, Sec., 75-2-203, MCA
Q (1) In this subchap-

ter, and unless expressly provided otherwise, the following is
applicable:

(a) Where the board has adopted a federal regulation by refer-
ence, the reference in the board rule shall refer to the federal
agency regulations as they have been codified in the July 1, 1992,
edition of Title 40 of the Code of Federal Regulations (CFR);

(b) Where the board has adopted another rule of the department
or another agency of the state of Montana that appears in a differ-
ent title or chapter of the Administrative Rules of Montana (ARM),
the reference in this subchapter shall refer to the other rule in
the ARM as such rule existed on June 24, 1993.

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:

(a) 40 CFR, Part 60, Appendix A, method 6, entitled "determina-
tion of sulfur dioxide emissions from stationary sources" and meth-
od 8, entitled "determination of sulfuric acid mist and sulfur
dioxide emissions from stationary sources". Methods € and 8§ are
federal rules setting forth procedures for extracting gas samples
from the emitting source and performing tests thereon to determine
amounts of contaminants contained in such gases;

(b) 40 CFR B1.327, which sets forth the air quality attainment
status designations for Montana;

(c) 40 CFR Part 60, which pertains to standards of performance
for new stationary sources and modifications;

(d) 40 CFR Part 61, which pertains to emission standards for
hazardous air pollutants;

(e) The administrative rules of Montana found at Title 16,
chapter 44, subchapter 3, which set forth the rules pertaining tc
the identification and listing of hazardous waste;

(f) The standard industrial classification manual, 1987, exec-
utive office of the President, office of management and budget:,
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(U.S. government printing office stock number 1987 0-185-718),
which sets forth a system of industrial classification and defini-
tion based upon the composition and structure of the economy.

(g) A copy of the above materials is available for public in-
spection and copying at the Air oQuality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, 1400 Broad-
way, Helena, Montana. Copies of the federal materials may also be
obtained at: EPA’s Public Information Reference Unit, 401 M Street
SW, Washington, DC 20460; at the libraries of each of the ten EPA
Regional Offices; as supplies permit from the U.S. Environmental
Protection Agency, Research Triangle Park, NC 27711; and for pur-
chase from the U.S. Department of Commerce, Nationmal Technical
Information Service, 5285 Port Royal Road, Springfield, VA 22161.
The standard industrial classification manual (1987) may also be
obtained from the U.S. Department of Commerce, National Technical
Information Service (order no. PB 87-100012).

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

RULE XXIII _DEFINITIONS For purposes of this subchapter, the
following definitions apply:

(1) "Airborne particulate matter" means any particulate matter
discharged into the outdoor atmosphere which is not discharged from
the normal exit of a stack or chimney for which a source test can
be performed in accordance with 40 CFR Part 60, Appendix A, Method
5 (determination of particulate emissions from stationary sources).

(2) "Animal matter" means any product or derivative of animal
life,

{3) "Best available control technology" means an emission limi-
tation (including a visible emission standard), based on the maxi-
mum degree of reduction for each air pollutant which would be emit-
ted from any source or alteration which the department, on a case
by case basis, taking into account energy, enviromment, and econom-—
ic impacts and other costs, determines is achievable for such sour-
ces or alterations through application of production processes or
available methods, systems, and techniques, including fuel cleaning
or treatment or innovative fuel combustion techniques for control
of such air contaminant. In no event shall application of best
available control technology result in emission of any air contami-
nant which would exceed the emissions allowed by any applicable
standard under this c¢hapter. If the department determines that
technological or economic limitations on the application of mea-
surement methodology to a particular class of sources or altera-
tions would make the imposition of an emission standard infeasible,
it may instead prescribe a design, equipment, work practice or
operational standard or combination thereof, to require the appli-
cation of best available control technology. Such standard shall,
to the degree possible, set forth the emission reduction achievable
by implementation of such design, equipment, work practice or oper-
ation and shall provide for compliance by means which achieve equi-
valent results,

(4) YExisting fuel burning equipment” means fuel burning equip-
ment constructed or installed prior to November 23, 1968.

(5) "Building, structure, facility, or installation" means all
of the peollutant-emitting activities which belong to the same in-
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dustrial grouping, are located on one or more contiguous or adja-
cent properties, and are under the contrel of the same person (or
persons under common control) except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the
same industrial grouping if they belong to the same major group
{(i.e., which have the same two-digit code) as described in the
standard industrial classification manual, 1987.

(6) "Lowest achievable emission rate (LAER)" means, for any
source, that rate of emissions which reflects:

(a) The most stringent emission limitation which is contained
in the implementation plan of any state for such class or category
of source, unless the owner or operator of the proposed source
demonstrates that such limitations are not achievable; or

(b) The most stringent emission limitation which is achieved
in practice by such class or category of source, whichever is more
stringent. In no event shall the application of this term permit
a proposed new or modified source to emit any pollutant in excess
of the amount aliowable under applicable new source standards of
performance under 40 CFR Part 60 and Part 61.

(7) "“New fuel burning equipment" means fuel burning equipment
constructed, instalied or altered after November 23, 1968,

(8) "Process weight" means the total weight of all materials
introduced into any specific process which may cause emissions.
Solid fuels charged will be considered as part of the process
welght, but ligquid and gaseous fuels and combustion air will not.

(9) "Process weight rate" means the rate established as fol-
lows:

(a) For continuous or long-run steady-state operations, the
total process weight for the entire period of continuous operation
or for a typical portion therecf, divided by the number of hours of
such period or portion thereof.

(b) For cyclical or batch operations, the total process weight
for a period that covers a complete operation or an integral number
of cycles, divided by the hours of actual process operation during
such a period. Where the nature of any process or operation or the
design of any equipment is such as to permit more than one inter-
pretation of this definition, the interpretation that results in
the minimum value for allowable emissions shall apply.

(10) "Reasonable precautions" mean any reasonable measures tc
control emissions of airborne particulate matter. Determination of
what is reasonable will be ac¢complished on a case-by-case basis
taking into account energy, environmental, economic, and other
costs.,

(11) "Reasonably available control technology" means devices,
systems, process modifications, or other apparatus or technigues
that are determined on a case~by-case basis to be reasonably avail-
able, taking into account the necessity of imposing such controls
in order to attain and maintain a national or Montana ambient air
guality standard, the social, environmental, and economic impact of
such controls, and alternative means of providing for attainment
and maintenance of such standard.

(12) "Reduction" means any heated process, including render-
ing, cooking, drying, dehydrating, digesting, evaporating, and
protein concentrating.
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AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-203, MCA

RULE XXIV DEFINITIONS For the purpose of this subchapter:
(1) (a) "Actual emissions" mean the actual rate of emissions

of a pollutant from an emissions unit as determined in accordance
with (b)-(d) of this section.

(b) Actual emissions as of a particular date shall equal the
average rate, in tons per year, at which the unit actually emitted
the pollutant during a two-year period which precedes the particu-
lar date and which is representative of normal source operation.
The department may determine that a different time is more repre-
sentative of normal source operation. Actual emissions shall be
calculated using the unit’s actual operating hours, production
rates, and types of materials processed, stored, or combusted dur-
ing the selected time period.

(c) If the department is unable to determine actual emissions
consistent with (1)(b), above, the department may presume that the
source-specific allowable emissions for the unit are eguivalent to
the actual emissions of the unit.

(d) For any emissions unit which has not begun normal opera-
tions on the particular date, actual emissions shall equal the
potential to emit of the unit on that date.

{2) "Begin actual construction" means, in general, initiation
of physical on-site construction activities of a permanent nature
on an emissions unit. Such activities include, but are not limited
to, installation of building supports and foundations, laying of
underground pipework, and construction of permanent storage struc-
tures. With respect to a change in method of operation, this term
refers to those on-site activities other than preparatory activi-
ties which mark the initiation of the change.

(3) "Building, structure, facility, or installation" means all
of the pollutant-emitting activities which belong to the same in-
dustrial grouping, are located on one or more contiguous or adja-
cent properties, and are under the contrel of the same person (or
persons under common control), except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the
same industrial grouping if they belong to the same major group
(i.e., having the same two-digit code) as described in the standard
industrial classification manual, 1987.

(4) “Cause or contribute™ means, in regard to an ambient air
quality impact caused by emissions from a major source or modifica-
tion, an ambient air quality impact that exceeds the significance
level for any pollutant at any location.

(5) "Commence", as applied to construction of a major sta-
tionary source or major modification, means that the owner or oper-
ator has all nhecessary preconstruction approvals or permits and
either has:

(2) begun, or caused to begin, a continuous program of actual
on-site construction of the source, to be completed within a rea-
sonable time; or

(k) entered into binding agreements or contractual obligatiens,
which cannot be canceled or modified without substantial loss to
the owner or operator, to undertake a program of actual construc-
tion of the source to be completed within a reascnable time.
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(6) "construction" means any physical change or change in the
method of operation (including fabrication, erection, installation,
demolition, or modification of an emissions unit) which would re-
sult in a change in actual emissions.

(7) "Emissions unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant sub-
ject to regulation under the FCAA.

(8) "Lowest achievable emission rate" means, for any source,
the more stringent rate of emissions based on the following:

(a) The most stringent emissions limitation which is contained
in the implementation plan of any state for such class or category
of stationary source, unless the owner or operator of the proposed
stationary source demonstrates that such limitations are not ach-
jevable; or

(b) The most stringent emissions limitation which is achieved
in practice by such class or category of stationary sources. This
limitation, when applied to a modification, means the lowest ach-
ievable emissions rate for the new or modified emissions units
within a stationary source. In ne event shall the application of
the term permit a proposed new or modified stationary source to
emit any pollutant in excess of the amount allowable under applica-
ble new source standards of performance under 40 CFR Part 60 and
Part 61.

(9) (a) "Major modification” means any physical change in, or
change in the method of, operation of a major stationary source
that would result in a significant net emissions increase of any
pollutant subject to regulation under the FCAA.

(b) Any net emissions increase that is considered significant
for volatile organic compounds is considered significant for ozone.

(c) A physical change or change in the method of operation does
not include:

(i) routine maintenance, repair and replacement;

(ii) wuse of an alternative fuel or raw material by reason of
an order under (2)(a) and (2)(b) of the Energy Supply and Environ-
mental Coordination Act of 1974, 15 U.S.C. sections 791, et seg.
(1988), or by reason of a natural gas curtajilment plan pursuant to
the Federal Power Act, 16 U.S.C. sections 79la, et seg. (1988 &
Supp. III 1991);

(iii) use of an alterative fuel by reason of an order or rule
under section 7425 of the FCAXA;

(iv) wuse of an alternative fuel at a steanm geherating unit to
the extent that the fuel is generated from municipal solid waste;

(v) use of an alternative fuel or raw material by a stationary
source which:

(A) the source was capable of accommodating before December 21,
1976, unless such change would be prohibited under any federally
enforceable permit condition which was established after December
12, 1976, pursuant to 40 CFR 52.21 or under regulations approved
pursuant to 40 CFR, Part 51, subpart I, or section 51.166; or

(B) the source is approved to use under any permit issued under
regulations approved pursuant to 40 CFR 51.165;

(vi) an increase in the hours of operation or in the produc-
tion rate, unless such change is prohibited under any federally
enforceable air quality preconstruction permit condition which was
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established after December 21, 1976 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to 40 CFR, Part 51, subpart I,
or section 51.166;

(vii) any change in ownership at a stationary source.

(10) (a) "Major stationary source" means:

(i) any stationary source of air pollutants which emits, or
has the potential to emit, 100 tons per year or more of any pol-
lutant subject to regulation under the FCAA; or

(ii) any stationary source of air pollutants located in a
serious particulate matter (PM-10) non-attainment area which emits,
or has the potential to emit, 70 tons per year or more of PM-10; or

(iii) any physical change that would occur at a stationary
source not gualifying under (10)(a)(i) or (ii) as a major station-
ary source, if the change would constitute a major stationary
source by itself.

(b) The fugitive emissions of a stationary source will not be
included in determining, for any of the purposes of this subchap-
ter, whether it is a major stationary source, unless the source
belongs to one of the following categories of stationary sources:

(1) Coal ¢leaning plants (with thermal dryers);
(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;
(viii) Municipal incinerators capable of charging more than
250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or'nitric acid plants;
(%) Petroleum refineries;
(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) sulfur recovery plants;

{(xv) Carbon black plants (furnace process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total stor-
age capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input; and

(xxvii) Any other stationary source category which, as of Au-
gust 7, 1980, is being regulated under sections 7411 or 7412 of the
FCAA.

(11) "Necessary preconstruction approvals or permits" mean
those permits or approvals required under federal air quality con-
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trol laws and regulations and those air quality control laws and
regulations which are part of the Montana state implementation
plan.

(12) (a) "Net emissions increase" means the amount by which the
sum of the following exceeds zero:

(i) Any increase in actual emissions from a particular physical
change or change in the method of operation at a stationary source;
and

(ii) Any other increases and decreases in actual emissions at
the source that are contemporaneous with the particular change and
are otherwise creditable.

(b) An increase or decrease in actual emissions is contempora-
neous with the inc¢rease from the particular change only if it oc-
curs between the date five years before construction on the partic-
ular change commenced, and the date that the increase from the
particular change occurs.

(c) An increase or decrease in actual emissions is creditable
only if the department has not relied on it in issuing a permit for
the source under regulations approved pursuant to 40 CFR 51.165
(July 1, 1993 ed.), which permit is in effect when the increase in
actual emissions from the particular change occurs.

(d) An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old lev-
el.

(e} A decrease inh actual emissions is creditable only to the
extent that:

(i) the old level of actual emissions or the old level of al-
lowable emissions, whichever is lower, exceeds the new level of
actual emissions;

(ii) it is federally enforceable at and after the time that
actual construction on the particular change begins;

(iii) the department has not relied on it in issuing any air
quality preconstruction permit under regulations approved pursuant
to 40 CFR Part 51, subpart I (July 1, 1993 ed.), or the state has
not relied on it in demonstrating attainment or reasonable further
progress; and

(iv) it has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(f) An increase that results from a physical change at a source
occurs when the emissions unit on which construction occurred be-
comes operational and begins to emit a particular pollutant. Any
replacement unit that reguires shakedown becomes operational only
after a reasonable shakedown peried, not to exceed 180 days.

(13) "Reasonable further progress" means annual incremental
reductions in emissions of the applicable air pollutant which are
reguired by the FCAA or the administrator for attainment of the
applicable national ambient air quality standard by the date re-
guired in section 172(a) of the FCAA.

(14) "sSignificance level" means, for any of the following pol~
lutants, an ambient air quality impact greater than any of the
averages cited below:

(a) For sulfur dioxide:

(i) an annual average of 1.0 micrograms per cubic meter;
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(ii) a twenty-four hour average of 5.0 micrograms per cubic
meter;

(iii) a three-hour average of 25.0 micrograms per cubic meter;
or .

(iv) a one-hour average of 25.0 micrograms per cubic meter.

(b) For PM-10:

(1) an annual average of 1.0 micrograms per cubic meter; or

(ii) a twenty-four hour average of 5.0 micrograms per cubic
neter.

() For nitrogen dioxide:

(i) an annual average of 1.0 micrograms per cubic meter; or

(ii) a one-hour average of 6.0 micrograms per cubic meter.

(a) For carbon monoxide:

(i) an eight-hour average of 0.5 milligrams per cubic meter;
or

(i1) a one-hour average of 2.0 milligrams per cubic meter.

(e) For hydrogen sulfide:

(1) a one-hour average of 0.2 micrograms per cubic meter.

(£) For lead:

(i) a ninety-day average of 0.1 micrograms per cubic meter;
or

(ii) a three-month average of 0.1 micrograms per cubic meter.

(g) For ozone:

(i) a one~hour average of .005 parts per million.

(h) For fluorides in forage, settled particulate matter, and
visibility:

(1) an air guality impact which is eguivalent to 5% of the
applicable ambient air quality standard.

(15) "Significant® means, in reference to a net emissions
increase or the potential of a source to emit any of the following
pollutants, a rate of emissions that would equal or exceed any of
the following rates:

11 t i Emigei

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate matter emissions or
15 tpy of PM-10 emissions

Lead: 0.6 tpy

{16) "Stationary source" means any building, structure, facil-
ity, or installation which emits or may emit any air pollutant
subject to regulation under the FCAA.

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

BULE XXV INCORPORATION BY REFERENCE (1) In this subchapter,
and unless expressly provided otherwise, the following is applica-
ble:

(a) Where the board has adopted a federal regulation by refer-
ence, the reference in the board rule shall refer to the federal
agency regulations as they have been codified in the July 1, 1992,
edition of Title 40 of the Code of Federal Regulations (CFR);
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(b) Where the board has adopted a section of the United States
Code (U.S.C.) by reference, the reference in the board rule shall
refer to the section of the U.S.C. as found in the 1988 edition and
Supplement ITI (1990);

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:

(a) 40 CFR 81.327, which sets forth the air guality attainment
status designations for Montana;

(b) 40 CFR, Part 60, which sets forth standards of performance
for new stationary sources;

(c) 40 CFR, Part 61, which sets forth emission standards for
hazardous air pollutants;

(d) Subchapter I, part D, subpart IV of the Federal Clean Air
Act, 42 U.S.C. sections 7401 et seq., which establishes additional
regquirements for particulate matter nonattainment areas;

(e) Section 7503 of the Federal Clean Air Act, 42 U.S5.C, sec-
tions 7401 et seqg., which establishes permit requirements for per-
mit programs in nonattainment areas;

(f) The standard industrial classification manual, 1987, exec-
utive office of the President, office of management and budget,
(U.5. government printing office stock number 1987 0 - 185-718),
which sets forth a system of industrial classification and defini-
tion based upon the composition and structure of the economy.

(g) A copy of the above materials is available for public in-
spection and copying at the Air Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, 1400 Broad=-
way, Helena, Montana 59620. Copies of the federal materials nay
also be obtained at EPA’s Public Information Reference Unit, 401 M
Street SW, Washington, DC 20460, and at the libraries of each of
the ten EPA Regional Offices. Interested persons seeking a copy of
the CFR may address their regquests directly to: Superintendent of
Documents, U.S. Government Printing Office, Washington, D.C. 20402.
The standard industrial classification manual (1987) may also be
obtained from the U.S. Department of Commerce, National Technical
Information Service, 5285 Port Royal Road, Springfield, Virginia
22161 (order no. PB 87-100012).

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE _XXVI _WHEN ATR QUALITY PRECONSTRUCTION PERMIT REQUIRED

(1) Any new major stationary source or major modification which
would locate anywhere in an area designated as nonattainment for a
national ambient air quality standard under 40 CFR 81.327 and which
is major for the pollutant for which the area is designated nonat-
tainment, shall, prior to construction, obtain from the department
an air gquality preconstruction permit in accordance with subchapter
11 and all requirements contained in this subchapter.

(2) Any source or modification located anywhere in an area
designated as nonattainment for a national ambient air gquality
standard under 40 CFR 81.327 which becomes a major stationary
source or major medification for the pollutant for which the area
is designated nonattainment solely by virtue of a relaxation in any
enforceable limitation which was established after August 7, 1980,
on the capacity of the source or modification otherwise to emit a
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pollutant (such as a restriction on hours of operatioen) shall ob-
tain from the department an air guality preconstruction permit as
though construction had not yet commenced on the source or modifi-
cation, in accordance with subchapter 11 and all requirements of
this subchapter.

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXVII _ADDITIONAL CONDITIONS OF AIR QUALITY PRECONSTRUC-—
TION PERMIT (1) The department shall not issue an air quality
preconstruction permit required under (RULE XXVI], unless the re-
quirements of subchapter 11 and the following additional conditions
are met:

(a) The permit for the new source or modification contalns an
emisgion limitation which constitutes the lowest achievable emig-
sions rate for such source.

{(b) The applicant certifies that all existing major sources
owned or operated by the applicant (or any entity controlling,
controlled by, or under common control with the applicant) in the
state of Montana are in compliance with all applicable emission
limitations and standards under the FCAA or are in compliance with
an expeditious schedule of compliance which is federally enforce-
able or contained in a court decree.

(¢) The new source obtains from existing sources emission re-
ductions (offsets), expressed in tons per year, which provide both
a positive net air quality benefit in the affected area in accor-
dance with [RULE XXVIII)(6)-(8), and a ratio of required emissiocn
offsets to the proposed source’s emissions of 1:1 or greater. The
emissions reductions (offsets) required under this subsection must
be:

(i) obtained from existing sources in the same non-attainment
area as the proposed source, except as specified in [RULE
XXVIII] (6) (whether or not they are under the same ownership);

(ii) subject to the provisions of [RULE XXVIII};

(1ii) sufficient to assure that there will be reasonable prog-
ress toward attainment of the applicable national ambient air qual-
ity standard;

(iv) for the same pollutant (e.g., carbon monoxide increases
may only be offset against carbon monoxide reductions);

(v) permanent, quantifiable, and federally enforceable; and

(vi) reductions in actual emissions.

(d) The air quality preconstruction permit contains a condition
requiring the source to submit documentation, prior te commencement
of operation that the offsets required in the permit have occurred.

(e) The applicant submits an analysis of alternative sites,
sizes, production processes and environmental control techniques
for such proposed source that demonstrates that benefits of the
proposed source significantly outweigh the environmental and social
costs imposed as a result of its location, construction or modifi-
cation.

(2) Any growth allowances which were included in an applicable
state implementation plan prior to November 15, 1990 for the pur-
pose of allowing for construction or operation of a new major sta-
tionary source or major modification shall not be valid for use in
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any area that received or receives a notice from the administrator
that the applicable state implementation plan containing such al-
lowances is substantially inadequate.

(3) The requirements of (1) (a) and (1) (c), above, shall only
apply to those pollutants for which the major stationary source or
major modification is major.

(4) The issuance of an air guality preconstruction permit shall
not relieve any owner or operator of the responsibility to comply
fully with applicable provisions of the Montana state implementa-
tion plan and any other reguirements contained in or pursuant to
local, state or federal law.

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXVIII BASELINE FOR DETERMINING CRED Fo SSITONS AND
AIR TY OFFS (1) Pursuant to section 7503 of the FCAA,
emissjion offsets in nonattainment areas are required to be in the
form of, and against, actual emissions. Actual emissions preceding
the filing of the application to construct or modify a source are
the baseline for determining credit for emission and air quality
offsets, as determined in compliance with this subchapter.

(2) Where the emission limitation under the Montana state im-
plementation plan allows greater emissions than the actual emis-
sions of the source, emission offset credit will be allowed only
for control below the actual emissjons.

(3) For an existing fuel combustion source, credit shall be
based on the actual emissions for the type of fuel being burned at
the time the application to construct is filed. If the existing
source commits to switch to a cleaner fuel at some future date,
emissions offsets credit based on the actual emissions for the
fuels inveolved is not acceptable, unless the air guality precon-
struction permit is conditioned to require the use of a specified
alternative control measure which would achieve the same degree of
emissions reduction should the source switeh back to a dirtier fuel
at. s=ome later date. The department shall ensure that adeguate
long-term supplies of the new fuel are available before granting
emissions offset credit for fuel switches.

(4) Emission reductions achieved by shutting down an existing
source or curtailing production or operating hours below baseline
levels may be generally credited if such reductions are permanent,
quantifiable, and federally enforceable, and if the area has an
EPA-approved attainment plan. In addition, the shutdown or cur-
tailment is creditable only if it occurred on or after the date
specified for this purpose in the Montana state implementation
plan, and if such date is on or after the date of the most recent
emigsions inventory used in the plan’s demonstration of attainment.
Where the plan does not specify a cutoff date for shutdown credits,
the date of the most recent emissions inventory or attainment dem-
onstration, as the case may be, shall apply. However, in no event
may credit be given for shutdowns which occurred prior to August 7,
1977. For purposes of this section (4), the department may choose
to consider a prior shutdown or curtailment to have occurred after
the date of its most recent emissions inventory, if the inventory
explicitly includes as current "existing® emissions the emissions
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from such previously shutdown or curtailed sources. Such reduc-
tions may be credited in the absence of an approved attainment
demonstration only if the shutdown or curtailment occurred on or
after the date the new source’s air ¢uality application is filed,
or if the applicant can establish that the proposed new source is
a replacement for the shutdown or curtailed source, and the cutoff
date provisions described earlier in this section (4) are observed.

(5} All emission reductions claimed as offset credit shall be
federally enforceable.

(6) Emission offsets may only be obtained from the same source
or other sources in the same nonattainment area, except that the
department may allow the owner or operator of a proposed source to
obtain such emission reductions in another nonattainment area if:

(2) The other nonattainment area has an egual or higher non-
attainment classification for the same pollutant than the area in
which the proposed source will locate; and

(b) Emissions from the other nonattainment area contribute to
a violation of a national ambient air quality standard in the non-
attainment area in which the proposed source will locate.

(7) In the case of emission offsets involving oxides of nitro-
gen, offsets will generally be acceptable if obtained from within
the same nonattainment area as the new source or from other nonat-
tainment areas which meet the requirements of (6). However, if the
proposed offsets would be from sources located at considerable
distances from the new source, the departhent shall increase the
ratio of the required offsets and require a showing by the appli-
cant that nearby offsets were investigated and reasonable alter-
natives were not available.

(8) 1n the case of emission offgets involving sulfur dioxide,
particulates, and carbon monoxides, areawide mass emission offsets
are not acceptable and the applicant shall perform atmospheric
simulation modeling to ensure that the emission offsets provide a
positive net air gquality benefit. However, the department may
exempt the applicant from the atmospheric simulation modeling re-
quirement if the emigsion offsets provide a positive net air quali-
ty benefit, are obtained from an existing source on the same pre-~
mises or in the immediate vicinity of the new source, and the pol-
lutants disperse from substantially the same effective stack
height.

(9) Credits for an emissions reduction can be claimed to the
extent that the department has not relied on it in issuing any air
quality preconstruction permit under subchapters 9, 11, 17, and 18,
or Montana has not relied on it in a demonstration of attainment or
reasonable further progress.

(10) Production of and equipment used in the exploration,
production, development, storage, or processing of ¢il and natural
gas from stripper wells, are exempt from both the requirements of
subchapter I, part D, subpart IV of the FCAA, and the application
of this subchapter and subchapter 18 to any nonattainment area
designated as serious for particulate matter (PM-10).

(11) Emisgion reductions otherwise required by any applicable
rule, regulation, air guality preconstruction permit condition or
the FCAA are not creditable as emissions reductions for the purpos-
es of the offset reqguirement in [RULE XXVII] (1) (c). Incidental
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emission reductions which are not otherwise required by any appli-
cable rule, regulation, air quality preconstruction permit or the
FCAA shall be creditable ac emission reductions for such purposes
if such emission reduction meets the requirements of this rule.
AUTH: 75-2-111, 75-2-203, MCA 1IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXIX DEFINITIONS For the purpose of this subchapter:

(1) The definitions contained in [RULE XXIV] shall be applica-
ble.

(2) "Significance level" means, for any of the following pol-
lutants, an ambient air quality impact greater than any of the
averages cited below:

(a) For sulfur dioxide:

(i) an annual average of 1.0 micrograms per cubic meter;

(ii) a twenty~four hour average of 5.0 micrograms per cubic
meter; or

(iii) a three-hour average of 25.0 micrograms per cubic meter.

(b) For PM-10:

(i) an annual average of 1.0 micrograms per cubic meter; or

(ii) a twenty-four hour average of 5.0 micrograms per cubic
meter.

(c) For nitrogen dioxide, an annual average of 1.0 micrograms
per cubic meter.

(d) For carben monoxide: .

(i) an eight-hour average of 0.% milligrams per cubic meter;
or

(ii) a one~hour average of 2.0 milligrams per cubic meter.
AUTH: 75-2-111, 75-2-203, MCA 1IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXX JTNCORPORATION BY REFERENCE (1) In this subchapter,
and unless expressly provided otherwise, the follewing is applica-
ble:

(a) Where the board has adopted a federal regulation by refer-
ence, the reference in the board rule shall refer to the federal
agency regulations as they have been codified in the July 1, 1952,
edition of Title 40 of the Code of Federal Regulations (CFR);

(b) Where the board has adopted a section of the United States
Code (U.S.C.) by reference, the reference in the board rule shall
refer to the section of the U.S.C. as found in the 1988 edition and
Supplement II (1990);

(2) For the purposes of this subchapter, the board hereby
adopts and incorporates herein by reference the following:

(a) 40 CFR 81.327, which sets forth the air quality attainment
status designations for Montanaj;

(b) 40 CFR, Part 60, which sets forth standards of performance
for new stationary sources;

(c) 40 CFR, Part 61, which sets forth emission standards for
hazardous air pollutants;

(d) Subchapter I, part D, subpart IV of the Federal Clean Air
Act, 42 U.5.C. sections 7401 et seq., which establishes additional
requirements for particulate matter nonattainment areas;

(e) Section 7503 of the Federal Clean Air Act, 42 U.S.C. sec-
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tions 7401 et seqg., which establishes permit requirements for per-
mit programs in nonattainment areas;

(£) The standard industrial classification manual, 1987, exec-
utive office of the President, office of management and budget,
(U.S. government printing office stock number 1987 0-185-718),
which sets forth a system of industrial classification and defini-
tion based upon the composition and structure of the economy.

(g) A copy of the above materials is available for public in-
spection and copying at the Air Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, 1400 Broad-
way, Helena, Montana 59620. Copies of the federal materials may
also be obtained at EPA’‘s Public Information Reference Unit, 401 M
Street SW, Washington, DC 20460, and at the libraries of each of
the ten EPA Regional Offices. Interested persons seeking a copy of
the CFR may address their requests directly to: Superintendent of
Documents, U.5. Government Printing Office, Washington, D.C. 20402.
The standard industrial classification manual (1987) may also be
obtained from the U.S. Department of Commerce, National Technical
Information Service, 5285 Port Royal Road, Springfield, Virginia
22161 (order no. PB 87-1000312).

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

RULE XXXI WHEN AIR QUALITY PERMIT REOUIRED (1) Any new major
stationary source or major modification which would locate anywhere
in an area designated as attainment or unclassified for a national
ambient air quality standard under 40 CFR 81.327 and which would
cause or contribute to a violation of a national ambient air quali-
ty standard for any pollutant at any locality that does not or
would not meet the national ambient air guality standard for that
pollutant, shall obtain from the department an air quality precon-
struction permit prior to construction in accordance with subchap-
ters 9 and 11 and all requirements contained in this subchapter.

(2) In the absence of emission reductions compensating for the
adverse impact of the source, the air quality preconstruction per-
mit will be denied.

AUTH: 75-2-111, 75-2-~203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

N|

(1) The department will not issue an air quality preconstruc-
tion permit required under [RULE XXXI] unless the requirements of
subchapters 9 and 11 and the following additional conditions are
net:

(a) 'The new source is required to meet an emission limitation,
as more fully described in (2) and (3) below, which specifies the
lowest achievable emission rate for such source;

(b) The applicant certifies that all existing major stationary
sources owned or operated by the applicant (or any entity control-
ling, controlled by, or under common control with the applicant) in
the state of Montana are in compliance with all applicable emission
limitations and standards under the FCAA or are in compliance with
an expeditious schedule of compliance which is federally enforce-
able or contained in a court decree;
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(c) The new source must obtain from existing sources emission
reductions (offsets), expressed in tons per year, which provide
both a positive net air gquality benefit in the affected area as
determined in accordance with (3) below, [RULE XXXIII), and [RULE
XXXIV], and a ratio of required emission offsets to the proposed
source’s emissions of 1l:1 or greater; and

(d) The air guality preconstruction permit contains a condition
requiring the source to submit documentation, prior to commencement
of operation that the offsets required in the permit have occurred.

(2) If the department determines that technological or economic
limitations on the application of measurement methodology to a
particular class of sources would make the imposition of an en-
forceable numerical emission standard infeasible, the department
may instead prescribe a design, operational or egquipment standard.
In such cases, the department shall make its best estimate as to
the emission rate that will be achieved, and must take such steps
as are necessary to ensure that this rate is federally enforceable.
Any air gquality permit issued without an enforceable numerical
emission standard must contain enforceable conditions which assure
that the design characteristics or equipment will be properly main-
tained (or that the operational conditions will be properly per-
formed) so as to continuously achieve the assumed degree of con-
trol. As used in this subchapter, the term "emission limitation"
shall also include such design, operational, or equipment stand-
ards. .

(3) The requirements of (1)(a) and (1) {(c), above, shall only
apply to those pollutants for which the major stationary source or
major modification is major.

(4) If the emissions from the proposed source would cause a new
viclation of a national ambient air guality standard but would not
contribute to an existing vieclation, the new source must meet a
more stringent and federally enforceable emission limitation, as
more fully described in (2), above, and/or control existing sources
below allowable levels through federally enforceable methods so
that the source will not cause a violation of any national ambient
air quality standard. The new emission limitation must be accom-
plished prior to the new source’s startup date.

(5) The issuance of an air quality permit will not relieve any
owner or operator of the responsibility to comply fully with appli-
cable provisions of the Montana state implementation plan and any
other requirements contained in or pursuant to local, state or
federal law.

(6) Emission reductions (air guality offsets) under subsection
(1) (c) above must also comply with the additional reguirements for
determining the baseline and magnitude of emission reductions (air
quality offsets) contained in [RULE XXVII]}(c) and [RULE XXVIII],
except that [RULE XXVIII](6)-(8) shall not be applicable to offsets
required under this subchapter.

AUTH: 75-2-111, 75-2-203, MCA 1IMP: 75-2-202, 75-2=-203, 75=-2-204,
MCA

R XX R OF SPEC S S 1, cT

(1) For "stable" air pollutants (i.e., sulfur dioxide, partic-
ulate matter and carbon monoxide), the determination of whether a
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source will cause or contribute to a violation of a national ambi-
ent air quality standard generally should be made on a case-by-case
basis as of the proposed new source’s startup date using the
source’s allowable emissions in an atmospheric simulation medel
(unless a source will clearly impact on a receptor which exceeds a
national ambient air quality standard).

(2) For sources of nitrogen oxides, the initial determination
of whether a source would cause or contribute to a vioclation of the
national ambient air quality standard for nitrogen dioxide should
be made using an atmospheric simulation model assuming all the
nitric oxide emitted is oxidized to nitrogen dioxide by the time
the plume reaches ground level. The initial concentration esti-
mates may be adjusted if adecquate data are available to account for
the expected oxidation rate.

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204,
MCA :

RULE XXXIV _BASELINE FOR DETERMINING CREDIT FOR EMISSIONS AND
ALIR QUALITY OFFSETS (1) For the purpose of this subchapter the
following requirements shall apply:

(a) The requirements of [RULE XXVIII], except that [RULE
XXVIII](6) —-(8) is not applicable to offsets required under this
subchapter;

(b) Emission offsets must be reductions in actual emissions for
the same pollutant obtained from the same source or other sources
which are located in the same general area of the proposed major
stationary source or modification, and that contribute to or would
contribute to the violation of the National Ambient Air Quality
Standard;

(c) In the case of emission offsets involving volatile organic
compounds and oxides of nitrogen, offsets will generally be accept-
able if they are obtained from within the areas specified in (b).
It the proposed offsets would be from sources located at consider-
able distances from the new source, the department shall increase
the ratio of the required offsets and require a showing by the
applicant that nearby offsets were investigated and reasonable
alternatives were not available; and

(d) In the case of emission offsets involving sulfur dioxide,
particulates, and carbon monoxide, areawide mass emission offsets
are not acceptable, and the applicant shall perform atmospheric
simulation modeling to ensure that emission offsets provide a posi-
tive net air quality benefit. The department may exempt the appli-
cant from the atmospheric simulation modeling requirement if the
emission offsets provide a positive net air quality benefit, are
obtained from an existing source on the same premises or in the
immediate vicinity of the new source, and the pollutants disperse
from substantially the same effective stack height.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204,
MCA

3. The proposed amendments to ARM 16.8.701 add a number of new
definitions resulting from substantial revisions to the depart-
ment’s prevention of significant deterioration (PSD) and nonattain-
ment permitting programs, new statutory authority provided by the
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1993 Legislature, and reguirements for the addition of a new oper-
ating permit program pursuant to Title V of the Clean Air Act.
These amendments also include a number of housecleaning amendments,
to clarify the operation of the current rules in areas where confu-
sion has existed. The proposed amendments to ARM 16.8.1407 elimi-
nate the mass particulate emission limitation for wood waste burn-
ers, and require owners or operators of such facilities to maintain
an operating log to maximize efficient operation. The amendments
to subchapter 14 also include a number of housecleaning and struc-
tural amendments (including new rule XXIII) to clarify the opera=-
tion of the current rules in areas where confusion has existed.

The proposed new rules I and XXII are structural changes to
simplify and clarify the incorporation by reference process. Pro-
posed new rule I1 adopts the Montana source testing protocol and
procedures manual (July 1993, ed.), which is a department manual
setting forth uniform procedures and requirements for sampling and
data collection, recording, analysis and transmittal. Proposed new
rules III through XXI and XXIV through XXXIV implement substantial
revisions to the existing PSD and nonattainment permitting pro-
grams, respectively.

The department is proposing these new rules and amendments to
existing rules for a number of reasons. First, the department has
been notified by the Environmental Protection Agency (EPA) that a
number of changes to the department’s current permitting authority
are necessary, in order to assure the ultimate approveability of
various control strategies for PM-10 that have been submitted to
EPA for inclusion into the Montana state implementation plan.
Specifically, EPA has redquested that the department revise the
current rules relating to new source review, prevention of signifi-
cant deterioration (PSD), and ncnattainment permitting. In addi-
tion, both the federal PSD and nonattainment programs were changed
after the 1990 amendments to the federal Clean Air Act, and parts
of the nonattainment rules have been modified by court decisions.

Second, through practice and application of the current rules,
the department has identified a number of areas in the current
permitting rules where confusion existed, primarily because of the
differences between the federal language and the current language
in the state rules. To eliminate this confusion, the department
has attempted teo stay as close to the federal language as possible
in both the new PSD and nonattainment rules. fThe department’s core
rules relating to air quality permitting, found in Title 16, Chap-
ter 8, subchapter 11, will be proposed for revisjon in a future
notice. This notice includes the proposed adoption of new rulec
for PSD (new rules III through XXI) and nonattainment permitting
(new rules XXIV through XXXIV).

Third, and as part of its review of the PM~10 control strategy
submittals, EPA has notified the department that the current re-
quirements for source testing protocel are inadequate, are not
Clearly defined, and are of questionable enforceability. If not
corrected, these deficiencies will preclude approval by EPA of the
submitted PM-10 control strategies. The department has proposed
adoption of new rule II to address these concerns.

Fourth, the department has made several revisions to the wood
waste burner rule, ARM 16.8.1407, to address concerns raised by EP2
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as to enforceability. The current version of the rule was disap-
proved by EPA because of this deficiency.

Fifth, several housekeeping and structural changes have been
made to current subchapters 7 and 14 for clarity. Several new
definitions have been added to subchapter 7 as part of the new
rules relating to PSD and nonattainment permitting, as a result of
new statutory authority provided by the 1993 Legislature, and in
anticipation of the adoption of a new operating permit program
pursuant to Title V of the federal Clean Air Act.

4. The department proposes to repeal ARM 16.8.921 through
16.8.943, which can be found on pages 16-172 through 16-195, be-
cause they concern the permitting program for the prevention of
significant deterioration and proposed new rules III through XXI
entirely replace them. The c¢ites for these repeals are: AUTH:
75=-2-111 and 75-2-203, MCA; and IMP: 75-2-202 and 75-2~203, MCA.

RAYMOND W. GUSTAFSON, Chairman

BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

%0@99

ROBERT J. RORINSON, 8yrector

Certified to the Secretary of State n 9

Reviewed by:

eanor Parker, DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
ARM 16.14.406 dealing with disposal) FOR PROPOSED AMENDMENT
fees for solid waste. ) OF ARM 16.14.406
(Solid & Hazardous
Waste)
To: All Interested Persons
1. On July 21, 1993, at 9:00 a.m., the department will

hold a public hearing in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rule.

2. The rule, as proposed to be amended, appears as follows
(new material is underlined; material to be deleted is
interlined):

16.14.406, VOLUME-BASED DISPOSAL FEE (1)-(2) Remain the

same.

{3} In addition t v e based fee cified in
this rule, any person licensed to dispose of or incinerate solid
waste shall submit to the department a guarterxriv feg of $0.13 per
ton of solid waste denerated outside Montana and digposed of or
incinerated within Montana. All facilities that agcept wastes

r outside Montana for the purpose of incineration or disposal

must weigh the wastes accepted at that facilitv +to accurately
determine the volume accepted,

(4) Each facility receiving waste generated outside Montana
must record the weights of all out-of-state waste recejved and
such records_must be placed in the operating record and must be

reported to the depart n_the annu report specified in ARM
16.14.407.
AUTH: 75-10-115, 75=-10-204, 75-10-221, MCA
IMP: 75-10-115, 75-10-118, 75-10-221, MCA
3. The department is proposing these amendments to the

rule in order to implement 75-10-118 and 75-10-204, MCA, as
amended by HB64, 53rd Legislature (1993), with regard to the
assessment of additional fees for waste generated outside Montana
and disposed of or incinerated within Montana.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Pat Crowley, Department of Health andé
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than July 23, 1993.
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5. Dayna Shepherd has been designated to preside over and
conduct the hearing.

B

_7[>fLROBERT J. ROBI}(SOT[ chtor

Certified to the Secretary of State _June 14, 1993 .

Reviewed by:

r,! DHES Attorney
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BEFORE THE BOARD OF ATHLETICS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

CORRECTED NOTICE OF 8.8.3102
TICKETS, 8.8.3103 POINT
SYSTEM - SCORING, 8.8.3106

In the matter of the amendment }
)
)
) SECONDS, 8.8.3407 INSPECTORS,
)
)
)

of rules pertaining to
athletics

8.8.3701 REFEREE, 8.8.4001
AUSTRALIAN TAG TEAM
WRESTLING

TO: All Interested Persons:

1. On March 25, 1993, the Board of Athletics published a
notice of proposed amendment of the above-stated rules at page
363, 1993 Montana Administrative Register, issue number 6.

The Beoard published a notice of adoption at page 1109, 19%3
Montana Administrative Register, issue number 10, adopting all
but two rules exactly as proposed and two rules as proposed
but with amendments.

2, staff inadvertently omitted amendments that should
have been proposed in the original notice. These amendments
are similar to those proposed in the original notice
{substituting the words "contest®, "exhibition", etc. with the
words “athletic event"). The other amendments shown in this
corrected notice are renumbering subsections correctly, or
making amendments which are not substantive in nature that
should have been proposed in the original notice.

“8.8,3102 TICKETS (1) through (4) will remain the same
as originally proposed and adopted.

(5} Licensed c¢lubs are prohibited from selling any
tickets for any price other than the price printed on the
ticket, or to change the price of tickets at any time during
the exhiihisien—or—econtest ATHLETIC EVENT for a price less than
tickets for the same seats were sold or offered before the
exhribieron—or-—content

(6) and (7) will remain the same as originally proposed
and adopted."
Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

3. Subsection (5} was not proposed for amendment in the
orignal notice and should have been proposed as shown above.

"8.8.3103 POINT SYSTEM - SCORING (1) through (3) will
remain the same as originally proposed and adopted.

(3) through (5) will remain the same but will be
renumbered (4) through (6)."

Auth: Sec., 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

4. The original proposal set forth the language " (3)
through (6) will remain the same but will be renumbered (4)
through (7)." There are only (5) subsections in ARM 8.8.3103
so the language should read "(3) through (5) will remain the
same but will be renumbered (4) through (6)" as shown above.
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"8.8.4001 AUSTRALIAN TAG TEAM WRESTLING (1) will remain
the same as originally proposed and adopted.

{(2) The athletic event begins with one contestant from
each team wreatling one contestant from the opposing team
while their respective team PARTNERS remain on the apron of
the ring outside of the ring ropes., A contestant cannot enter
the ring unless his partner is defeated or he is able to touch
his partner and to relieve him. He must have hold of a
regulation 3-foot rope with a knot in one end and the other
end looped over the ring post of his team's corner. At the
time of a tag contact between partners, the contestant outside
of the ropes must have both feet on the apron floor and must
reach over the top rope only to make contact. The referee
must see to it that the contestant in the ring after tagging
his partner, retires to the outside of the ring before his
partner can enter the ring. Not more than 2 referees are
permitted to be in the ring at the same time during the
athletic event. During the team athletic event, team partners
may relieve each other as often as they desire as long as
neither has lost a fall for his team. When a contestant loses
a fall, he must retire tc the ringside at his corner.

(3) through (9) will remain the same as originally
proposed and adopted."

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

5. The word "partners" was interlined in the original
notice but should remain ir the rule as shown above.

6. The implementing sections which are currently cited
in ARM 8.8.3406, 8.8.3407 and 8.8.3701 are incorrect. The
sections listed are 23-4-402, 23-4-404, 23-4-405, 23-4-501,
and 23-4-603, MCA. The sections listed should be 23-3-402,
23-3-404, 23-3-405, 23-3-501, and 23-3-603, MCA. The Board of
Athletics is located in Title 23, chapter 3 of the Montana
Code Annotated.

BOARD OF ATHLETICS
ANDY VANDOLAH, CHAIRMAN

BY: j,(/vu Ur ‘Eaué

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(e W BT

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 14, 1993.
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF ADOPTION OF NEW
adoption of & new rule pertaining ) RULE I (8.28.508) UNPRO-
to the practice of acupuncture ) FESSIONAL CONDUCT

TO: All interested persons:

1. On April 1%, 19983, the Board of Medical Examiners
published a notice of propesed adoption of New Rule I
Unprofessional Conduct pertaining to the practice of
acupuncture in the State of Montana, at page 498, 1993 Montana
Administrative Register, issue number 7. No hearing was
requested or held.

2. The Board has adopted new rule I (8.28.508) as
proposed but with the following changes:

"£.28,.508 UNPROFESSTONAL CONDUCT The term

“unprofessxonal conduct" as used in section 37-13-311, MCA,
inciludes, but is not limited to the following:

(1) Commigsion of an act of sexual abuse, misconduct, or
exploitation. Each of the following acts comstitutes sexual
abuge, misconduct or exploitation, even where the patient is
pexceived as seductive:

(a) will remain the same as proposed.

{b) failure to maintain proper boundaries evern-where—the

(¢) will remain the same as proposed.

(d) failure to provide the patient with the opportunity
to wear underwear or @ patient gown 9meek during treatment;

(e) through (3) (as set forth in the published nOthE).

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto are as follows:

: B comment was received that the language
"appropriate boundaries" might not be clear to members of the
acupuncture profession, and therefore subject to challenge for
vagueness, especially given the high standards for regulatory
and statutory prohibitions that deal with speech.

RESPONSE: The language of the rule, including
"appropriate boundaries," was drafted by a committee comprised
of three Montana-licensed acupuncturists, one Board member
trained in acupuncture, an attorney for the Montana
Association of Acupuncture and Oriental Medicine, and an
attorney for the Board. The language "appropriate boundaries”
is taken from a publication by the American Association of
Acupuncture and Oriental Medicine entitled Sexual Ethics
Guidelines and Code of Ethical Behavior. The Board therefore
believes that if that language is used by and acceptable to
these representatives of the acupuncture profession, it will
be sufficiently clear to other members of the profession and
the public to give fair notice of what is contemplated.
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COMMENT: A comment was received that the language "“even
where the patient is perceived as seductive," appearing in the
rule notice as part of subsection (1) (b) was confusingly
placed, i.e., it could not be ascertained whether the language
was applicable only to subsection (1) (b) or to all other
subsections under section (1) of the rule.

RESPONSE: The Board deemed the comment well taken, and
has amended the rule as set forth above, moving the language
to section (1), second sentence.

: A comment was received that the proposed rule
should be amended to include a provision that states that
performing procedures beyond the authorized scope or level of
care or treatment for which the provider is licensed is
unprofessional conduct.

RESPONSE: While the concept promoted by the comment may
be well taken, the Board believes that such an amendment would
introduce new matter substantially different from the rule as
noticed. As such, an amendment to that effect would deprive
interested parties and the public of appropriate opportunity
to comment and participate in the rule-making procedure.
Accordingly, the Board declines to adopt the suggested
amendment .

In addition, the Board notes that medical conduct beyond
the scope of the practitioner's license is already subject to
penalty under Sections 37-3-325 and 37-3-326, MCA, and there
may be no necessity to include the recommended amendment in
the Acupuncture Practice Act in order to adeguately protect
the public.

COMMENT: A comment was received that section (2) of the
proposed rule, dealing with informed consent, was unnecessary
in that by merely scheduling an appointment with an
acupuncturist a patient was consenting to treatment. The
comment. further maintained that requiring informed consent
"revert [ed] acupuncture back to the ‘'research setting'" from
whence it had derived many years ago.

RESPONSE: The Board believes that current standard of
care in the health care professions requires informed consent,
and that the mere request for assistance from a health care
practitioner does not imply informed consent to each and every
possible procedure which the practitioner may employ. The
Board believes the gpecific provisions set forth in section
(2) of the proposed rule are necessary and desirable for the
protection of the public and adopts them as noticed.

A comment was received that, where a person
licensed under both the Acupuncture Practice Act and another
professional Practice Act loses the other license for
unprofessional conduct, the acupuncture license should be
mandatorily revoked.

The Board believes that mandatory revocation
for unprofessional conduct in another field is not necessary
for the protection of the public. Where the proven
unprofessional conduct violates the Acupuncture Practice Act
as well, the Board can and does act on the acupuncture license
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to the degree necessary to protect the public. Removal of the
Board's discretion in this matter would not substantially
assist the Beoard in its regulation of the profession, or the
public.

Additionally, the proposal seeks an amendment which would
so substantially differ from the published notice that
adoption would deprive interested parties and the public of
the opportunity for fair comment and participation in the
rule-making process. Accordingly, the Board declines the
suggestion.

: A comment was received that the word "smock" in
subsection (1) (d) commenly refers to a doctor's lab coat or
artist's garment, and that a better term would be "patient
gown."

RESFONSE: The Board accepts the comment, and approves
subsection (1) {d) as amended above.

BOARD OF MEDICAL EXAMINERS
PETER L. BURLEIGH, PRESIDENT

By: //12;214 o Buds

ANNIE M. BARTOS, CHIEF COUNSEL
DEPAR’ OF COMMERCE

A m/‘{

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 14, 1993
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to licensure) RULES PERTAINING TO THE
requirements for social workers ) PRACTICE OF SOCIAL WORK
and professional counselors ) AND PROFESSIONAL COUNSELING

TO: All Interested Persons:

1. On January 28, 1993, the Board of Social Work
Examiners and Professional Counselors published a notice of
proposed amendment at page 92, 1993 Montana Administrative
Register, issue number 2.

2. The Board has amended ARM 8.61.402 exactly as
proposed but with an addition to the statement of reasonable
necessity shown below and has amended ARM B_61.1201 as
proposed, but with the changes shown below:

.61.402 ENS REQUIREMENTS FOR SOCIAL WORK

REASON: Demonstration of 3,000 hours is accomplished
through the application itself. The application must
therefore reflect the 3,000 hours have been completed before
submission of the application. The propesed amendment does
not address completion of the hours before sitting for the
exam.

“g,61.1201 LICENSURE REQUIREMENTS (1) For the purpose
of section 37-23-202, MCA, a planned graduate program of stuay
is one which regquires 60 semester hours (90 quarter hours),
primarily counseling in nature, six semester hours (nine
cquarter hours) of which were earned in an advanced counseling
practicum which resulted in a graduate degree from an
institution accredited to offer a graduate program in
coungeling. An institution accredited to offer such a degree
program is a college or university accredited by various
asgociations of colleges and secondary schcools. The planned
graduate program shall be recognized by the department
chairman QR AN EFQUIVALENT POSITION. The applicant's planned
graduate program shall meet the following minimum board
requirements; an identifiable starting date evidenced by a
letter of admission to the program, or other similar document;
completion of CACREP core courses as evidenced by submission
of a summary sheet on education on a form prescribed by the
board; acceptance of a maximum of 12 post-baccalaureate
graduate semester (18 quarter) credits or up to 20 semester
(30 quarter) credits of a completed graduate counseling degree
transferred from other institutions or programs; and
acceptance of credits granted six years or less
from the applicant's date of graduation from the planned
graduate program. Credits shall be completed in the following
areas:

(a) through (4} will remain the same as proposed."
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Auth: Sec. 37-1-131, 37-23-103, MCA; IMP, Sec. 37-23-
202, MCA

REASON: The proposed amendment also standardizes the
information to be contained on the application,and allows
demonstration of statutory requirements being met through the
completion of the information as outlined in the rule.

4. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows: .

COMMENT NO, 1: ARM 8.61.1201 states that the program
shall be recognized by the "department chairman." Different
programs within different institutions may have different
titles for this position. Suggested language may include
"academic unit administering the graduate program in
counseling.*

: The Board concurs with the comment and will
amend the rule as shown above.

COMMENT NQ. 2: Two comments were received stating the
section of ARM 8.61.1201 which requires graduate programs of
study to be completed within six years, and places limits on
the number of credits which may be transferred into that
program is limiting to those students currently pursuing a
planned graduate program.

: The Board has thoroughly considered this issue
with input from several academic professionals and feels the
proposed rule language is consistent with the requirements ser
forth at most academic institutions.

COMMENT NO, 3: Two comments were received stating there
is a lack of opportunity for those located in rural areas to
complete the 2,000 hours of supervised experience as defined
by the Board in ARM 8.61.1201, in a timely fashion, and
without exorbitant cost.

: The 2,000 hours of supervised experience are
required by statute, and the Board must uphold the statutory
requirements, in keeping with national standards.

Staff of the Administrative Code
Committee commented that the statement of reasonable necessity
for ARM 8.16.402 did not contain a sufficient statement as to
why the statute needed clarification.
The Board has amended the statement of
reasonable necessity as shown above.

The Administrative Code Committee
commented that the gtatement of reasonable necessity for ARM
8.61.1201 must state why the Board's amendments are necessary,
not just that it is adopting them.
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RESPONSE: The Board has amended the statement of
reasonable necessity as shown above.

BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
RICHARD SIMONTON, CHAIRMAN

Ve
oo S B Puls

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: /2% TR

ANNIE M. BARTQS, RULE REVIEWER

Certified to the Secretary of State, June 14, 1893.
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BEFORE THE LOCAL GOVERNMENTAL ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF AMENDMENT OF
amendment of a rule pertaining ) 8.94.4102 REPORT FILING
to report filing fees paid by ) FEES

local government entities under)

the Montana Single Audit Act )

TO: All Interested Persons:

1. On May 13, 1993, the Local Government AsSsistance
Division published a notice of proposed amendment of the
above-stated rule at page 755, 1993 Montana Administrative
Register, igsue number 9. The hearing was held on June 2,
1993, at 9:00 a.m., in the large downstairs conference room at
the Department of Commerce building, 1424 - 9th Avenue,
Helena, Montana.

2. The Division has amended the rule exactly as
proposed.

3. Three members of the public attended and testified at
the hearing. In addition, the Division received one written
comment during the comment period provided for by the
Administrative Procedure Act. The Division has thoroughly
considered all comments and testimony received. Those
comments and the Division's responses follow:

COMMENTS: Neither the oral testimony nor the written
comments were in opposition to the Division's proposed
amendment, which would reduce the required report filing fees
paid by local government entities subject to audit under the
Montana Single Audit Act.

All comments received related to the overall
acceptability of the filing fee as a method to fund the
Division's responsibilities under the Montana Single audit
Act, and the ability of county governments to pay the fee
because of limited county revenues. Individuals making
comments did not believe the filing fee was the appropriate
source of revenue to fund the program, and stated that county
governments have had their tax revenue frozen and should not
have to pay additional fee mandated by the State. In
addition, one individual stated that he believed the fee was
not proper because the legislature did not provide county
governments with additional revenue or an additional funding
mechanism to pay it, which he believes is required by State
law.

RESPONSE: The testimony received did not relate directly
to the proposed amendment to ARM 8.94.4102, which would reduce
the required filing fees. The filing fee requirement is
establigshed by State statute, and the total amount of the fee
required to be raised each year is established by the State
Legislature through the approved budget for the Single Audit
Act program. The Division does not have the authority to
establish an alternative funding mechanism, nor can it
establish a filing fee schedule which results in total f£iling
fees being less than that reguired to fund the approved budget
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of the program for each year.
4. No other comments or testimony were received.

LOCAL GOVERNMENT ASSISTANCE
DIVISION

BY-: OM s @“ Vs

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

dm AL \Cgoca":ﬁ

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State June 14, 1993,
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

CORRECTED NOTICE OF
AMENDMENT OF ARM
12.3.402

In the matter of the
amendment t¢ Rule 12.3.402
relating to license refunds.

To: All Interested Persons

1. Oon January 28, 1993, the Fish, Wildlife and Parks
Commission published notice at page 105 of the Montana
Administrative Register, issue no. 2 to consider the amendment
of the above-~captioned rule. On May 13, 1993, the Fish,
Wildlife and Parks Commission published notice of adoption to
amend rule 12.3.402, with certain changes made in response to
comments, at page 951 of the 1993 Montana Administrative
Register, issue number 9.

2. In adopting the rule changes the words "will be
granted" were inadvertently omitted from 12.3.402(e). The
proper language has been included in +the June 30, 1993,
replacement pages.

3. The correct text of 12.3.402(e) is as follows:

(e) Refunds will be granted for nonresident combination
licenses received through September 1. After September 1,
refunds will be issued only for the reasons outlined in (a)
through (¢) above. After October 1, refunds for nonresident
combination or resident and nonresident general licenses will
not be issued.

FISH, WILDLIFE AND PARKS COMMISSION

Y ke Ny

Robert N. Lane Allen A. Elser
Rule Reviewer Daputy Director

Certified to the Secretary of State on June 14, 1993.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT OF
amendment of Montana's PREVAILING WAGE RATES-

)
)
prevailing wage rates, ! SERVICE OCCUPATIONS
pursuant to Rule 24.16.9007 )

TO ALL INTERESTED PERSONS:

1. On March 2%, 1993, the Department published notice ar
pages 391 to 3%2 of the Montana Administrative Register, Issue
No. 6, to consider the amendment of the above-captioned rule.

2. On April 19, 1952, a public hearing was held in Helena
concerning the proposed rules at which oral and written comments
were received. Additional written comments were received prior
to the closing date of April 26, 1592.

3. Aft
proposed rule
wlith increase

er consideration of the comments received on the
s, the Department has adopted the rules ag propeosad
g 1n the rates for the following occupations:

District One - snow-plow operator
District Two - snow-plow operator
District Three - groundskeeper, garbage collector, snow-plow

operator, c¢leaner/janitor, auto mechanic, security guard

District Four - groundskeeper, garbage collector, snow-plow
operator, cleaner/janitor, auto mechanic, forest worker

District Five - security guard, janitor-building maintenance,
snow-plow operator, cleaner/janitor, janitor services supervisor

District Six - security guard, snow-plow operator
District Seven - snow-plow operator
District Eight - snow-plow operator
District Nine - snow-plow operator
District Ten - snow-plow operator
4. The Department has thoroughly cconsidered the comments
and testimony received on the proposed rules. The following is
a summary of the comments received, along with the Department’s

response to those comments:

Comment: Mr. Earl E.  Brandt, President, Teamsters Local
No. 2, presented additional data for several occupations under
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the jurisdiction of his local and requested that certain rates
be adjusted.

Response: The Department noted that the data Mr. Brandt
submitted was complete except hours worked. Mr. Brandt agreed
to furnish the hours and the Department agreed to include the
additional information in the wage and benefit calculations for
those occupations. Teamsters Local #2 furnished additional datea
for groundskeeper, garbage collector, snow-plow operator,
janitor-building maintenance, cleaner/janitor, and auto mechanic
in districts four and three. Rates in these districts for these
occupations and statewide averages increased from the prelim:-
nary rates as the result of this submission.

Comment : Mr. Gary E. Gray, District Managey, Burns
International Security Services, commented that while he was
pleased with the rates for most districts, he was concerned that
the low rates in Helena and Butte could adversely affect his
company . Mr. Gray alsoc submitted written comments that ex-
pressed concern over the rates in Helena, Butte and Kalispell.

Response; The Department reviewed all districts for
security guards and found that for Kalispell, because there was
sufficient data and employer response, no change in the rate was
justified. In Butte, Helena, and Bozeman, however, only one
employer responded. The Department determined that because &
single employer could unduly influence the rate, the statewiae
average or any collectively bargained rate would become the
prevailing rate for that district. The rate for security guard
in these three districts increased.

m : Mr. Gene Fenderson, President, Montana District
Council of Laborers, commented on janitorial rates and rates for
garbage collectors. Mr. Fenderson also submitted additional

information in writing.

: The Department considered Mr. Fenderson's
comments and included the data submitted, except where that
information duplicated data that had already been submitted by
an employer. Rates for the classification of janitor-building
maintenance increased as a result of that information.

Mr. Fenderson questioned the distinction between the
occupational classification of "janitor-building maintenance"

and "cleaner/janitor." The Department uses the job descriptions
contained in the U.S. Department of Labor’'s Dictionary of
Occupational Titles (DOT). According to the DOT, a "jani-

tor-building maintenance® (DOT 382.664-010) is reqguired to ac
*light maintenance, plumbing, carpentry, electrical and may be
boiler licensed." The "cleaner/janitor" classification (DOT
381.687-014) is required only to "dust, vacuum and mop."

In 1991 the Department renamed the former "janitor”
classification (DOT 381.687-014) as "cleaner/janitor" (DOT
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381.687-014) to more accurately reflect the duties required of
this classification. At the same time, the classification
"janitor-building maintenance" (DOT 382.664-010) was added in
response to the availability of data submitted by numerous
employers and collective bargaining units. The intent was to
clarify the difference between these classifications and
simplify enforcement.

Data from Helena School District #1, for its "maintenance
group"” was not used in setting any janitor rates because
discussions with the school district indicated that these were

skilled craftsman and not Jjanitors. The same discussions
indicated that the ‘“custodial group" submission should be
classified as "janitors-building maintenance," since those

employees are required to be boiler licensed.

Data submitted by Mr. Fenderson for Garbage Collector was
a duplicate of data submitted by the employer, and thus did not
result in a change of rate.

Comment; Mr. Fenderson commented on several aspects of the
prevailing wage law in the context of the inclusion of fringe
benefits in the calculation of prevailing wage rates and on
Senate Bill 342.

Response; Calculations of fringe benefits were, for a
number of years, hindered by the lack of standardization among
employers. Historically, the Department relied on collectively
bargained fringe benefit rates (if any) in establishing benefit
rates for any given classification. In recent years however,
the Department has been able to standardize employer benefits
data because of changing technology. A recent Federal court
ruling, (United Industry, Inc. v. the Montana Department of
Labor and Industry, No. CV 8%-67-BLG-JFB, [(D. Mont. Feb. 25,
1991, amended June 14, 1991]), requires the consideration of
ERISA plan benefits in the administration and enforcement of
prevailing wage laws and rules. As a result, a new source of
data on employer paid benefits in the construction industry
became available tc the Department. The Department has made no
changes in methodology or data ceollection.

One effect of Senate Bill No. 342 (passed by the 1993
legislature and signed by the governor) 1is to change the
language of Montana’s prevailing wage law to include the payment
of benefit amounts into qualified ERISA plans or other bona fide
programs approved by the United States Department of ILabor.
These changes will be taken inte consideration during adminis-
tration and enforcement of Montana’'s prevailing wage law.

Comment: Mr. Fenderson alsc requested a classification for
mail carriers.

Response.: The Department ceonsidered Mr. Fenderson's
request for a classification for mail carriers. That occupation
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was determined to be best described as a "mail handler." The
occupation of "mail handler" is classified as a clerical
occupation, according t¢o the U.S Department of Labor‘s Dictico-
nary of Occupational Titles (DOT). The new (1990) Bureau of
Census Alphabetical Index of Industries and Occupations,
classifies "mail handler" as either clerical or labor, depending
on whether "mail sorting"” is a primary part of the job descrip-
tion. The Department has historically relied exclusively on the
Dictionary of Occupational Titles for classification determina-
tions. Clerical occupations are specifically excluded from the
prevailing wage laws.

There are nc requests from a contracting agency regarding
a classification determination for mail carriers or mail
handlers. However, if the Department receives a request from a
contracting agency for a classification of mail handler in the
future, a determination regarding where this clagsification
falls will be made at that time based on specific job require-
ments. The Department contacted the Department of Administra-
tion and was told that no request was forthcoming. For these
reasons, the Department has not added the reguested classifica-
tions at this time.

Written comments were also received. The following is a
summary of the comments received, along with the Department'’'s
response to those comments:

Comment : The Department of Transportation submitted data on
snow-plow operators.

Response: The Department added this information to the
calculation of the prevailing rate for snow plow operators. As
a result, the rate for this occupation increased.

Comment: Mr. Curt Wilson, Business Agent, Montana District
council of Laborers, Great Falls, submitted hours and rates for
Forest Workers in District 4.

Response: The Department added this information teo the
calculation of the prevailing rate. for Forest Workers. As a
result, the rate for this occupation increased.

Comment: The City of Helena submitted additional data for
garbage collectors, autc mechanics, groundskeepers, clean-
er/janitors, and janitor services supervisor in District 5.

Response: The Department added this information to the
calculation of the prevailing rates for these occupations. As
a result, the rate for these occupations increased.

Comment: Sylvan Nursery of Billings, submitted data anc

commented that they needed a classification for landscape
installers and lawn sprinkler installers.
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Response: The Department feels that these classifications
do not differ significantly from the groundskeeper classifica-
tion that is included in the rates. The data submitted by this
employer included no hours and was not usable. The Department
has not received any requests from a contracting agency for
landscape installers or lawn sprinkler installers. For these
reasons, the Department has not added the requested classifica-
tiong at this time. The Department will consider including the
requested classification in future revisions, however,

Comment: Mr. Daryl K. Gustafson, Gustafson Plumbing, Inc.
submitted comments guestioning the relationship of prevailing
rates and apprenticeship program wages.

Response: Although the Department alsco establishes wages
payable for apprentices enrolled in apprenticeship training
programs, there is neo direct relationship between apprenticeship
wages and the prevailing wages established by this rule.

The Department’'s authority to establish the standard
prevailing rate of wages for public works contracts arises from
the "Little Davis-Bacon Act", section 18-2-401, MCA, et seq.
These prevailing wage rates apply only to public contracts where
federal prevailing wage laws deo not apply (§ 18-2-402 {(2), MCA).
The Research and Analysis Bureau of the Research, Safety and
Training Division of the Department surveys Montana employers in
order to establish the strandard prevailing rate of wages.

Apprenticeship rates, however, apply only to those employ-
ment relationships that are bound by the terms of an apprentice-
ship agreement which is made in conformance with Title 39,
Chapter 6, Part 1. The Apprenticeship Bureau surveys a number
of employers involved in the applicable trade in the region to
establish the apprenticeship wage levels. The survey for
apprenticeship purposes is conducted separately from the
prevailing wage survey and does not employ as sophisticated an
averaging technique as that used for prevailing wage purposes.

5. The amended service occupation rates adopted by this
rule are effective July 1, 1993.

Quepgﬂzq /c/i:a# 4@/0 [%ﬁ/

David A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State, June 14, 1993,
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendment )

of rule 36.12.101, Definitions, ) NOTICE OF AMENDMENT
36.12.103, Application and ) AND ADOPTION
Special Fees, 36.12.104 Issuance)

of Interim Permits, and new rule)

on testing and monitoring )

To: All Interested Persons

1. On April 29, 1993 the Board of Natural Resources and
Conservation published a notice of proposed amendment and
adoption of the above-stated rules, on pages 593-595, 1993
Administrative Register, issue number 8.

2. Neo public hearing was contemplated and no hearing was
requested by the public. Public comments were accepted until
May 2B, 1993. One comment from the Administrative Rules
Committee was received. It is summarized below.

3. The Board has amended rule 36.12.101, 36.12.103 and
36.12.104 and adopted Rule I as proposed.

: The Board provided descriptions of the proposed
changes, but did not provide a statement explaining why the
amendments and proposed new rule are reasonably necessary at
this time as required by 2-4-305, MCA.

RESPONSE: Rule 36.12.101 was amended to more concisely define
what is considered a combined appropriation. The past
definition was too ambiguous and therefore difficult to
administer 85-2-306(1), MCA, fairly and consistently
throughout the state. It required the department to make
assumptions when determining whether developments were
congidered combined appropriations., The amended rule clearly
defines what is a combined appropriation without any
supposition.

Rule 36.12.103 was amended to maintain the Notice of
Completion of Groundwater Development., Form 602, fee at $25
after July 1, 1993. The groundwater assessment account
terminates July 1, 1993 and thus 510 of the $25 fee also
terminates. The cost of processing and entering the Notice of
Completion of Groundwater Development form in the centralized
water rights records system is commensurate with other water
right documents which require a $25 fee. 1In order to maintain
uniform fees for similar processes the department needed to
amend this rule by July 1, 1983.

Rule 36.12.104 was amended after recent review of the past
interim permit process and the language of the statute
authorizing the issuance of interim permits. The rule
amendment now corresponds more closely with the intent of the
law.
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Rule I was adopted as a result of the amendment to ARM
36.12.104 above. The new rule clarifies that a permit is not
required to conduct testing or monitoring of water sources.

Jack E. Galt,

o g DT
Jlirl e

Submitted to the Secretary of State on June 14, 1993.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Adoption of ) NOTICE OF ADOPTION AND

New Rules and Amendments to ) AMENDMENT OF TELECOMMUNICA-
Existing Rules Regarding ) TIONS RULES AND UTILITY
Telecommunications Services ) TARIFF FILING REQUIREMENTS
and General Utility Tariff ) AND REPEAL OF ARM 38.5.3340
and Price List Filing Require-)

ments; and Repeal of Rule- )

38.5.3340. )

TO: All Interested Persons

1. On December 24, 1992 the Department of Public Ser-
vice Regulation published notice of public¢ hearing on proposec
adoption of the proposals identified in the above titles at
page 2699, issue number 24 of the 1992 Montana Administrative
Register.

2. Oral comments (and supplementary written materials)
were received at the public hearing held on February 23, 1992.
Written comments were allowed through February 8, 1993,

3. The Department has adopted the following rules as
proposed:

38.5.2703 NOTICE, 38.5,2715 RELAXED FORBEARANCE,
and 38.5.2716 FORBEARANCE CONTRACTS

Comments - No comments were submitted regarding the pro-
posed amendments to these rules.

Response - The Commission adopts the amendments to

these rules as proposed.

38.5.3338 AUTOMATIC DIALING - ANNOUNCING DEVICES

Comments - US West Communications (USWC) stated that it
should not be required to incur the expense of auditing compli-
ance with this rule.

Response - The Commission rejects USWC's suggestion andé
adopts the rule as proposed. Only minor language changes to

the existing rule have been proposed, and a new subsection ref-
erencing the pertinent federal and state statutes. The Commis-
sion believes the rule 1s a necessary consumer protection.

RULE I. 38.4.3401 DEFINITIONS

Comments = AT&T suggests adding a definition of "Call

Aggregator.” TRI, in its comments to ARM 38.5.3302, also sug-
gests the Commission address the status of call aggregators.
Response - The notice in this proceeding did not ir-

clude proposed rules addressing call aggregators. There is al-
s0 an issue as to the scope of the Commission's Jjurisdictior
over call aggregators. Although no action will be taken ar
tiris proceeding with respect to call aggregators, the Commics-
sion may reconsider the subject at a later date, either on its
own initiative or upon receipt of a petition filed pursuant tc
§ 2-4-315, MCA. The rule is adopted as proposed.
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RULE IV, 38.5.3414 CALL SPLASHING PROHIBITED

Comments - Inmate Phone Systems (IPS) suggests that the
exceptions to the call splashing prohibition, in Subsection
{(2) should be deleted.

Response - The Commission retains the call splashing ex-
ception of this rule for operator service providers, but is
amending Rule VIII to permit the total prohibition of call
splashing at correctional facilities.

RULE VI. 38.5.3420 DUTY TO INFORM

Comment — No comments were submitted.

Response - The Commission adopts this rule as proposed.

RULE VII. 38.5.3424 DENJIAL OF SERVICE

Comments - Intellicall (I0S}) commented that this zrule
repeats 3b5.5.3337(8). USWC also objected te this rule for the

same reasons it expressed regarding ARM @ 38.5.3337 and
38.5.3338.

Response - See response to USWC comments to ARM
38.5.3337 below. Repetition 1s appropriate since 38.5.3337(8)
applies to payphones, while Rule VII applies generally te all
Operator Service Providers (OSPs).

RULE IX. 38.5.3341 UNANSWERED CALLS

Comments - I0S proposed a revision to this rule to pro-
hibit & carrier from "knowingly" billing for incompiete or un-
answered calls to reflect the difficulty of complying with
this rule where answer supervision is unavailable.

Response - The Commission believes the rule as written
provides a necessary consumer protection. This is a restate-

ment of a rule that has been in effect since 1989 for 0SPs,

RULE X. 38.5.3701 APPLICABILITY

Comments - (General comments to Rules X-XVIII) MCI com-
ments that the adoption of Rules X-XVIII is premature until a
decision is issued by the Montana Supreme Court in the appeal
of PS3C Docket No. 88.11.49 (MCI v. PSC, Cause No. 93-053).
MCI, AT&T, Sprint and TRI suggest amendments to these rules to
clarify and expand their scope, t¢ ensure that all regulated
telecommunications providers are subject to the same require-~
ments, except local exchange carriers (LECs). Sprint's sugges-
tion would delete "interexchange" before "carrier" in Rules X-
XVIII. TRI also comments that specific company names should
be omitted from Rule X.

Response - (General response to comments on Rules X-
XVIII) The Commission chooses not to defer the adoption of
these rules. The First Order on Reconsideration in Docket No.
§6.11.4% was issued March 4, 1992. It states that the Commis-
sion would be proposing these rules in order to apply the same
standards of regulaticn on all Interexchange Carriers (IXCs).
Order No. 5548b, 9 19, pp. 8-9. No stay of the Commission's
orders in Docket No. 88.11.49 have been issued. The Commis-—
sion determines it to be appropriate and timely to adopt these
rules, notwithstanding the pending appeal.

In response to TRI's comment that these rules should not
apply to LECs, the definition of “interexchange carrier" in
Rule X(2) already excludes carriers which provide local ex~
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change service. Therefore, Rules X-XVIII (a new subchapter)
only apply to IXCs, not LECs.

In response to the other comments by Sprint, TRI and MCI,
the Commission believes Rule X as proposed is c¢lear, and neo
amendments are necessary. For purposes of Rules X-XVIII, the
definition of interexchange carrier is more narrow than the
definition of interexchange c¢arrier in ARM 38.5.3302(12); ir
that Rule X excludes LECs while ARM 38.5.3302(12) does not.
This is necessary to assure that Commission rules other than
Rules X-XVIII which refer to "interexchange carrier” also ap-
ply to LECs (since some LECs also carry interexchange traffic.)

MCI, Sprint, TRI and AT&T suggest that Rules X-XVIII also
be applied to other telecommunications providers such as opera-
tor service providers, inmate calling providers and certain
resellers. It was not the Commission's intent in proposing
these rules, that Rules X-XVIII would apply to such other car-
riers. Only Rules I-VII and IX apply to operator service pro-
viders; and only Rules VIII and IX apply to inmate calling pro-
viders. However, in light of the parties' comments, and com-
plaints the Commission has received, the Commission will dis-
cuss the potential need for rate anéd other regulations for
these carriers, when it considers its next telecommunications
rulemaking proceeding.

RULE XVI. 38.5.3725 RELAXED FORBEARANCE

Comments - See Comments to Rule X. MC1 requests that
this rule be deleted, because it unnecessarily repeats ARM
38.5.2715,

Response - See Response to Rule X. Rules X-XVIII are
intended to embody the rate related regulations for IXCs in
Montana. (They will be placed in a separate subchapter. The

duplication is appropriate for the sake of convenience.

RULE XVII, 38.5.3730 ANNUAL REPORTS

Comments - See Comments to Rule X.

Response - See Response to Rule X,

RULE XVIII. 38.5.3732 MARKET DATA FILING REQUIREMENTS

Comments - See Comments to Rule X.

Response - See Response to Rule X.

RULE XX. 38.5.2732 DEFINITIONS

Comments - Rules XIX=-XXVI -~ MCI states that Rules XIX-
XXVl are duplicative, contradictory, confusing and unneces-
sary. AT&T and Sprint state that the proposed rules are unnec-
essarily burdensome. TRI states that Rule XXI(1l)(e)-(g)
should be deleted, because they are burdensome and violate
§ 69-3-810, MCA. Sprint suggests an amendment to Rule XIX, tc
clarify the options available to a carrier to file services or

a tariffed or detariffed basis. MCI supported AT&T's anc
Sprint’'s comments. USWC had no comment on this rule.
Response - The Commission will largely adopt the sug-

gested revisions by Sprint, to clarify the alternative proce-
dures available to carriers to introduce tariffed or detarif-
fed services. Rules XIX through XXV only apply to applica-
tions requesting the introduction of a new service on a de-
tariffed service pursuant to § 69-3-810, MCA (adopted by the
1991 Montana legislature). Other procedural options remair.
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availlable to request approval of a new service either on a de-
tariffed or tariffed basis. The two other options for detarif-
fing are described in amended@ Rule XIX. The procedure for in-
troducing new tariffed services remains the same -- i.e. an ap~
plication is filed with the Commission, which is noticed by
the Commission (usually as an information item on the Commis-
sion's Agenda or issuance of a Notice of Opportunity for Hear-
ing}. Then, the Commission takes action pursuant to the proce-
dures and requirements of the Montana Administrative Procedure
Act (usually as an action item on the Commission's Agenda, or
issuance of an Order after a hearing). 1In the case of an IXC,
a tariffed new service will be governed by Rules X-XVIII.
These rules do not preclude or supersede the use of this tradi-
tional process for the introduction of new tariffed services.
Rules XIX through XVI are reasonable in light of the provi-
sions of § 69-3-810, MCA, permitting almost automatic detarif-
fing without any showing of competition, and the alternative
filing procedures available. § 69-3=-810, MCA and these rules
are applicable to both LECs and IXCs.

In response to MCI's comment that some of these rules are
inconsistent with the filing requirements established in Dock-
et No. 88.11.49, MCI is correct, however these rules only ap-
ply when a carrier (IXC or LEC) desires to utilize the provi-
sions of § 6%-3-810, MCA, to automatically introduce a new ser-
vice. As described above and in Rule XIX as revised, other
filing procedures are available. The Commission would note,
however, that the minimum price provisions (XXI(1) (c) and
XXIII(2) (b)) are consistent with Order No. 5548b, Rule XV and
§ 69-3-811, MCA, in that all rates for telecommunications ser-
vices are regquired to be above costs.

In response to TRI's comments, § 69-3-810(1), MCA, specif-
ically permits the PSC to prescribe the appropriate form of no-
tice to implement the statute. See also § 69%9-3-822, MCA. 1In
addition, Subsection (1) of Rule XXI is intended to streamline
the approval process for applications filed pursuant to § 69-
3-810, MCA, by providing the Commission information with the
application, which is necessary to analyze a filing for compli-
ance with applicable provisions of law.

In response to MCI's final written comment, Rules XXIII
and XXIV are not intended to apply to 0SPs. Only Rules II-VII
and IX in thisg rulemaking apply to 0%Ps. Additional regulato-
ry reguirements for OSPs will be discussed when the Commission
considers proposing additional telecommunications rules.
Rules XIX - XVI are intended to apply to IXCs and LECs when
utilizing § 69-3-810, MCA, to introduce a new service.

RULE XXI. 38.5.2735 FILING REQUIREMENTS

Comments & Response = See Rule XX.

RULE XXII1. 38.5.2740 APPROVAL PROCESS

Comments & Response - See Rule XX.

RULE XXIII. 38.5.2742 PROVISION OF NEW SERVICE

Comments & Response - See Rule XX.

RULE XXIV. 38.5.2744 PRICE LIST REVISIONS

Comments & Regponse - See Rule XX.
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RULE XXV. 38.5.2750 RETARIFFING
Comments & Response - See Rule XX.
RULE XXVI. 38.5.2760 WITHDRAWAL
Comments & Response - See Rule XX.

4. The Department has repealed ARM 38,5.3340 (its provi-
Sions are being superseded and replaced by ARM 38.5.3337,
38.5.3341, 38.5.3343, 38.5.3405, 38.%.3410, 3B.5.3416 and
38.5.3424).

Comments - AT&T comments +that 1labeling requirements
should be imposed for customer owned pay telephones and call
aggregator telephone instruments. Sprint, similarly, suggests

the Commission mirror the instrument labeling requirements con-
tained in current Federal Communications Commission (FCC) regu-
lations - 47 CFR 64.703(b).

Response - Currently, ARM 38.5.3340(1) contains tele-
phone instrument labeling requirements. Upon consideration of

AT&T and Sprint‘s comments, the Commission elects to retain
telephone instrument labsling requirements, in order to main-
tain an important consumer protection. These provisions, in
slightly revised form, will be contained in ARM 38.5.3410.
Other provisions of 38.5.3340 are being reenacted in revised
form in other rules.

5. The Department has amended and adopted the following
rules as proposed with the changes indicated.

38.5.2601 TARIFFS5 AND PRICE LISTS: FILING FEES AND COP-
IES (1) and (2} Remain the same.

(3) Every utility which changes its price list sheets
for rates, tolls and charges or its detariffed service sheets,
shall file the sheets accompanied by a filing fee of five doi-
tars +#5)% two dollars ($2) per page up to a maximum filing
fee of $566 3200 per filing.

(4) Remains the same.

(5) An original and ¢hree 3} ten (10) copies of all

tariff filings which propose a rate increase 5 Dprice liue
ané detarsffed service sheet #fiismgs shal]l be filed with the
commission. I a rate fnercase {or an inercase &n £ meaximem

rete provisieny is being redquested; an originat and eem 436
coptes An original and three (3) copies of all price liscte
and other types of filings, shall be filed. AUTH: Sec. 6¢-
3-103, MChA; IMP, Secs. 69-3-204, 69-3-301, 69-3-302, 69~>-
304, MCa

Comments - Subsection (3): Sprint, MCI and TRI comment-
ed that the current filing fee is excessive, and suggest &
flat filing fee of $20. TRI suggests that the PSC bill carri-
ers quarterly. MCI comments that $5 per page should not be re-
guired when both tariffs and price lists are simultaneously
filed. AT&T states that the filing fee should not apply to de-
tariffed services.

Subsection (5): AT&T comments that 10 copies should not
be required for price list or detariffed filings. MCI recom-
mends a consistent copy requirement for all types of filings.
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Response - Montana law requires that all fees charged
by the Commission be commensurate with the costs incurred in
administering the function for which the fee is charged,
§ 69-1~-114, MCA. Upon consideration of this statute and the
comments, proposed subsection (3) will only reguire $2 per
page, up to $200, for price 1list and detariffed service
sheets. Subsection (1), which requires $5 per page, up to
$500, for tariff pages, was not proposed for amendment in this
rulemaking; but, the Commission continues to believe that this
fee is reasonable and consistent with the statute. Based upon
the statute, the Commission rejects the proposals for a flat
filing fee. The Commission also rejects TRI's suggestion of
guarterly billing, since it would add a record-keeping burden
on the Commission's small staff.

Pursuant to AT&T's comment, subsection (5) is changed %o
require 10 copies only when a tariff £iling proposes a rate

increase {for interexchange carriers - IXCs - this would con-
1y include maximum allowable rate increases). Only three cop-

ies of all other types of filings are reguired {this includes
IXC price list rate increases and decreases and tariff rate/
maximum allowable rate decreases). The Commission rejects
MCI's proposal for a consistent copy requirement. The Commis-
sion's need for copies depends upon the type of filing, and
the Commission does not want to require the filing of addition-
al unneeded copies.

38.5.3302 DEFINITIONS In the interpretation of these
rules, the following definitions shall be used:

(1) through (2) Remain the same.

(3) “"Carrier" means any exchange carrier, inter-
exchange carrier, operator service provider, inmate calling
provider or other telecommunications provider which provides
regqulated telecommunications services pursuant to section 69%-
32803, MCA.

{4) through (22) Remain the same. AUTH: Seg¢. 69-3-103,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comments - Sprint suggests additional language to clari-
fy the definition of carrier. TRI comments that the defini-
tion of carrier should be amended to exclude LECs. TRI also
states that the PSC should address the status of call
aggregators.

Response - The term "carrier" is used throughout the
Commission's telecommunications rules, so a broad and accurate
definition is important. The Commission adopts Sprint's sug-

gested amendment,

Many of the Commission's existing rules are intended to
apply to all telecommunications providers, including both LECs
and IXCs f{(e.g. ARM 38.5.3301 et seg.). Therefore, TRI's sug-
gestion to exclude LECs from the definition of carrier is inap-
propriate. TRI's comment is addressed by the definition of
"inter-exchange carrier" in Rule X (2}, which specifically ex-
cludes LECs. Rules X-XVIII only apply to IXCs, and will be
placed in a separate subchapter of the ARM.

38.5.3331 BUSINESS OFFICES AND TOLL-FREE TELEPHONE IN-
FORMATION (1) Fach carrier, operator service provider and
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inmate calling provider must have at least one business office
to provide customers and others with access to personnel who
can provide information on services and rates, accept and pro-
cess service applications, explaln customers' bills, adjust er-
rors, and generally represent the carrier. If one business of-
fice serves several exchanges or states, toll-free calling tc
that office must be provided and the office must be staffed
during Montana business hours. Lhoeal exchange compantes
aheti aise previde 8 toli-frae number £or other esarriers or
bilis rendered or behalf of earrrers; operator service provié-
ers and inmete catling providers; and upon request of emii-
erss

(2) Exchange carriers which provide billing services for
other carriers shall include in such bills the teoll-free tele-
phone numbers of such carriers, or their billing agents, which
are provided to the exchange carriers in accordance with sub-
section (3).

(3) Carriers which bill through exchange carriers are re-
quired to provide the teoll-free telephone number required ir
subsection (1) to all such exchange carriers. Such carriers
may also provide the toll-free telephone number of their bili-
ing agent.

(4) Exchange carriers must provide a carrier's toll-free
number to a customer, upon reguest, at no charge. AUTE:
Sec. ©9-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comments - USWC suggests the following replacement to
the last sentence of subsection (1), to clarify its meaning:
"Local exchange carriers providing billing services for otherx
providers of telecommunications service shall include in their
pills the telephone numbers provided them by such providers ir
accordance with this rule.”

105 and Operator Assistance Network (OAN) suggested revis-
ing the rule to allow a carrier's billing agent's toll-free
number to be placed on the bill, rather than the carrier's, be-
cause many local exchange companies are unable to place the
phone numbers of both the billing agent and the service provida-
er on the bill. The Payphone Company said it would be burden-
some for small operator service providers to staff an office
during normal business hours,

Response - The rule has been amended to incorporate re-
visions based upon the comments of USWC, IOS and OAR. LECs

must include the carrier's (or the carrier's billing agent's)
toll-free telephone number on all bills containing charges of
that carrier. Although it is sufficient for the billinc
agent's toll-free number to appear on the bill, a LEC must pro-
vide the toll-free number of the actual carrier to a customer
upon request., Also in response to USWC's comments, the Commie-
sion has added subsection (3) which requires carriers to pro-
vide their toll-free number to all exchange carriers which
bill for them.

In response to the Payphone Company's comments, the Com-
mission believes providers of telecommunications services, no
matter how small, have an obligation to make themselves avail-
able to customers during normal business hours.
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38.5.3332 CUSTOMER BILLING (1} through (5)(a) Remain
the same.

(6) Late billing. If a carrier #£esis o bidd billsg
a customer for a service wiehim 38 more than 60 days af-
ter the & service is provided and the customer contacts
the carrier (or its billing agent) to guestion or dispute the
late-billed charges, the eustemer carrier (or its billing
agent) must be aitewed offer the customer a payment plan
that allows an edqual period of time to pay the late-billed
charges as it took the carrier to bill the customer. During
this period, late payment charges must not be assessed on the
late-billed service charges, and the carrier 1s prohibited
from taking any collection actions against the customer other
than monthly notice by mail of the unpaid charges. Any such
monthly notice must not threaten any further collection ac-
tion, and must contain a verbatim statement of this subsec-
tion. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102, 69-3-
201 and 69-3-221, MCA -

Comments - IOS commented generally that this rule
shoulé not prohibit carriers from using billing agents and
that other carriers are unable to affect LECs billing sys-
tems .

(1) {a) (iii) and (5) No comments.

Subsection (6): Most parties had objections to proposed
subsection (6) because they contend it 1s unreasonable from a
practical perspective to expect carriers to issue bills within
30 days after a service is provided and/or because carrier
billing systems are unable to identify for special handling
any late-billed calls from a customer's total bill.

I0S and AT&T said carriers should be allowed 90 days to
get bills to customers. OAN, MCI and TRI suggested at least a
60-day billing periocd. The Payphone Company suggested carri-
ers be allowed 120 days. Operator Service Company (0SC) and
AT&T said the proposed rule is unfair because the customer has
had the benefit of the carrier's service at no charge while
the carrier has incurred the expense of handling the call and
the customer should pay even late-billed charges under normal
terms and conditions. USWC said its billing system is unable
to separate charges over 30 days old from other charges on a
customer's bills. AT&T and Sprint said compliance with the
proposed rule would be very expensive. $print said the pro-
posed rule is unworkable and suggested modified rule language
to provide for a 60-day billing period in most cases, and 120
days for charges incurred outside the regular billing cycle,
and to prohibit late payment fees on late-billed charges.

Response - Concerning the 30-day billing period in sub~
section (6), the Commission believes customers are entitled to
prompt billing of telecommunications charges. Customers who
are billed late for calls they made months earlier often are
surprised to receive a larger-than-usual bill that contains
their current charges plus the late-billed ones and must ex-
pend much time and effort to determine if the charges have
been billed in error, or if they might be duplicates of previ-~
ously billed charges that were already paid. However, in view
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of the objections to this proposed rule, it has been revised
to extend the amount of time allowed for billing before the
rule applies. The revised rule regquires an extended payment
period only when the customer contacts the carrier and ques-
tions the late=billed charges.

38.5.3337 PAY TELEPHONES (1) through (3) Remain the
same.

$4y--Att emrrvier-owned and eustemer-ewned pay telephones
ere required to previde emergency caii reuting serviees as re-
quired by ARM {Rule KHVIE}s

(5) through (8) Remain the same, but are renumbered (4)
through (7).

(8) All pay telephones must comply with all applicable
state and federal statutes and regulations, AUTH: 69-3-10%,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comments - AT&T said the rule does not provide adequate
notice to customers when a pay phone is not owned by the LEC,
and suggested adding a provision specifically for customer-
owned pay phones that would require them to meet the same stan-
dards as carrier-owned pay phones. AT&T suggested that a pro-
vision be added to require all pay phones to comply with the
Americans With Disabilities Act of 1990 (ADA). MCI agreed
with AT&T's comments. The Payphone Company noted it was a pri-
vately owned pay phone service provider and that it did not
have problems complying with the posting requirements.

Subsection (4): I0S suggested a rewording of this rule
because it said the intent of this provision is unclear since
only calls to 911 are distinguishable as emergency calls.

Subsections (6) and (7): I0S said the intent of these
rules is not clear because the pay phone instrument does not
inhibit an operator service provider or inmate calling provié-
er from complying with the other applicable rules herein, I0S
suggests required equipment capabilities should be specified
in the rules.

Subsection (8): I0S suggested revising the rule to re-
quire specific information to be included in notices ©f noncom-
pliance. USWC objected to the existing requirements that lo-
cal exchange companies audit pay phones in their service terri-
tories for compliance with rules and tariffs and then discon-
nect service to noncomplying pay phones.

See also comments to 38.5.3340.

Response - Subsection (4) is deleted as unnecessary,
since carriers, including operator service providers, are re-
quired to comply with the emergency call routing requirements
in Rule XXVII. I08's comments were considered in revising
Rule XXVII.

In response to AT&T's suggested addition of a rule that
explicitly addresses privately owned pay telephones, the Com-
mission notes that the existing rules require LECs to proviae
public access lines to customer-ownhed pay telephones in accor-
dance with the exchange company's tariffs and to audit those
phones for tariff compliance. The Commission does not agree
that an additional provision is necessary that specifically re-
lates to customer-owned pay telephones.
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The Commission sees merit in adding a provision requiring
compliance with the ADA, but such a provision was not included
in the Notice in this proceeding. The Commission intends to
ing¢lude such a provision in its next notice of proposed teleco-
mmunications rules.

The Commission disagrees with 10S's comments on subsec-
tions (6) and (7). The Commission does not want operator ser-
vice or inmate calling providers to have any difficulty comply-
ing with the revised OSP rules because pay telephones might
not enable them to meet Commission requirements.

Subsection (8) is not a new rule, but an existing one for
which minor language changes are being adopted. I0S and USWC
both suggest revisions to the substance of this rule, which
the Commission declines to adopt. The substantive changes sug-
gested would reguire renoticing in the Montana Administrative
Register. The Commission continues to support the current sub-
stantive provisions of this subsection. New subsection (8) is
added to simply clarify that the provisions of these rules are
not intended to supersede, replace or invalidate any cother re-
quirements contained in any state or federal statutes or regu-
lations.

See also response to 38.5,3340.

RULE II. 38.5.3405 GENERAL REQUIREMENTS (1) and {aj
Remain the same,

(b) Upon request, fully and immediately 4disclese to the
consumer, at no charge, a gquotation of the rates and charges
for a call, the provider's method of collecting its charges, a
description of the provider's method of resolving consumer com-
plaints, a toll-free telephone number which can be used to re-
port complaints to the provider, and all other requested infor-
mation pertinent to the consumer's use of the provider's ser-
vices. This provision also applies to the called party on
collect calls.

(c) Remains the same.

t2p~-Biiis $ar eoperator serviee provider eaniis must be
sent to the persen respeonsible for payment within 36 deaye né~-
ter the coiis are mader

+3+ (2) All operator service providers must con-
nect the consumer to the local exchange company operator or
explain dialing instructions for such access upon requesty
and at no charge.

+4y (3) The name, address and toll-free telephone
number of the operator service provider or its billing agent
must appear on all bills to consumers containing charges for
the operator service provider's services.

45+ (4) When =a caller seeks to charge a call on a
calling card or credit card other than one issued by the opera-
tor service provider, the c¢aller s=ha3: must be informed
that the operator service provider's rates will apply, and
the eaiier must be given a toll-free number by which the cus-
tomer can receive a rate qguotation ef the applteable wvaees
befere the eaii is connected. The information reguired by
this subsection must be given to the customer before the com-
pletion of the call.
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463 (5) Remains the same. AUTH: Secs. 69-~3-103
and 69-3-822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-
802, MCA

Comments -~ Subsection (1) (c): WCS Long Distance (WCS)
suggested that this rule apply only upon customer request.

Subsection (2): AT&T, I10S, IPS, OAN, Sprint, MCI and TRI
objected to the 30-day billing requirement as unreasonably
short. (See comments to ARM 38.5.3332(6).) N¢ commentor sup-
ported the rule as proposed.

Subsection (3): Sprint suggested a revision to the pro-

posed rule to allow operator service providers to inform the
customer to hang up and dial 0 to reach the local exchange com=

pany's operator. The Payphone Company agreed with Sprint's
comments.
Subsection (4}: I08 suggested that customer bills con-

tain either the operator service provider's name, address and
toll-free number or the billing agent's. The Payphone Company
agreed with I0S's comments. OAN questioned the cost and neces-
sity of including the operator service provider's address on
customer bills, but did not oppose the provision.

Subsection (5): I0S suggested deletion of this rule be-
cause other rules already alert consumers to the provider's
identity and require rate gquotes UpOn consumer request. Irs

commented that the rule should not apply to inmate phone ser-
vices because no credit or calling cards are allowed -- i.e.
thelir phones are collect only. MCI and Sprint urged deletior
of the rule on the grounds that it would be unnecessary, bur-
densome and costly to implement. MCI suggested a revision tc
make the rule applicable only when a caller wants to charge &
call on a card issued by another provider capable of providing
the same call. Sprint suggested consumers would be protected
if the Commission mirrored the FCC's rules that require call
branding and labeling of the provider's name, address and toll-
free number at or near the phone. The Payphone Company agreed
with Sprint's comments. WCS suggested requiring a rate quote
only upon customer regquest.

AT&T suggested the addition of labelling requirements for
call aggregators. MCI suggested a new subsection regarding
the validation of calling cards (CIID); and a new subsection
requiring O5Ps to file price lists and a consumer contact.

See also comments to 38.5.3340,

Response - The Commission disagrees with WCS's sugges-
tion on subsection (1) (¢) because it believes nc customer
should be charged for a call that was not connected to the
called party.

In view of the comments received objecting to subsectiorn
(2}, the Commission deletes this proposed rule (but see revi-
sion to 38.5.3332(6)).

The existing rule on the subiject of local exchange opera-
tor access (38.5.3340(1)(f)) allows what Sprint suggests ané
the Commis$sion has revised proposed subsection (3) according-
ly, since consumers will still be able to access the local op-
erator at no charge. The Commission has also responded t¢
Sprint's comments by revising Rule XXVII.
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In response to I0S's comments on subsection (4), the Com-
mission has revised the rule to include billing agents.

The Commission disagrees with OAN's comments that an ad-
dress for the operator service provider is costly and unneces-
sary. Many consumers prefer to pursue billing inguiries and
complaints in writing and need to have the operator service
provider's address handy for that reason.

In response to AT&T's comments, the Commission has decid-
ed to retain its current AOS labeling provisions. (See also
response to AT&T's comments on Rule I above and new Rule
XXVIII (38.5.3410).)

MCI's suggestion of new subsections regarding calling
card validation (CIID) and OSP price lists cannot be consid-
ered here because they were not contained in the original no-
tice. However, the Commission will consider these issues in
its next telecommunications rulemaking proceeding.

In view of the comments received on subsection (5) and be-
cause a rate quote is available upon request pursuant to Rule
II{1)(b), the automatic rate gquote reguirement of this rule
has been deleted; but, in order to ensure consumers have the
information necessary to exercise their right to obtain a rate
quote, the Commission has added language that requires opera-
tor service providers (whether using live or automated opera-
tors) to provide callers with additional information.

The Commission has also added a sentence to subsection
(1) (b} clarifying that its provisions also apply to the called
party on collect calls.

See also Response to 38.5,3340,

RULE III. 38.5.3412 CALL BLOCKING PROHIBITED (1) and
(2) Remain the same.

{(3) This rule does not prohibit the blocking of 10XXX-1+
or 1O0XXX-011+ calls. AUTH: Secs. 69-3-103 and 69-3-822,
MCA:; IMP, Secs. 69-3-102, 6€9-3-201 and 69-3-802, MCA

Comments - No comments were received.

Response - The Commission is adding a sentence to clari-~
fy that this rule is not intended to prohibit blocking of
10XXX-1+ or 10XXX-01l1l+ calls.

RULE V. 38.5.3416 EMERGENCY CALL ROUTING (1) Upon
receipt of any emergency telephone call, an operator service
provider must immediately provide emergency c¢all routing ser~
vice in accordance with the reguirements of ARM 38.5,3343(5).
***** {2}--An eperater serviece provider &5 prohibited £rem re-
ceiving L0-L ecaiia £rem a telephone instrument uniess the oper-—
ateyr serviee previder ecompiies with a3 previsieons of ehia
rute and ARM {Rule XXKVIE}: I£f an operator sewviece provider s
unabite te comply with this rule and ARM <{Rule KEVIEy; aii to-t
eptis munst be automaticaidy and immedintely reuted to the io-
eat exehenge company operaeors AUTH: Secs. 69-3~103 and 69-
3-822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-802, MCA

Comments -~ IPS states that inmate phones should be per-
mitted to bloeck 0- emergency calls (See Rule VIII(2) (a) also)
to reduce fraud, harassment andé other problems.

Response - In response to IPS comments, Rule VIII is be-
ing amended (see below}. In light of the amendments to Rule
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XXVII (38,.5.3343), and to prevent duplication, Rule V is being
amended accordingly.

RULE VIII. 38.5.3440 INMATE CALLING PROVIDERS (1)
and (2} Remain the same.

(a) Comply with the provisions and requirements applice-
ble to operator service providers contained in ARM 38.5.340%
(1), +2¥, (3), (4), and (5) emé +6y; IV and ¥.  Call
blocking is permitted. Notwithstanding ARM 38.5.3414, call
splashing may be prohibited without exception.

(b) Remains the same.

(c) Comply with ARM 38.5.3341 (unanswered calls).

(3} and (4) Remain the same. AUTH: Secs, 69-3-103 and
69-3-822, MCA: IMP, Secs. 69%-3-102, 69-3-201 and 69-3-807,
MCA

Comments -~ Subsection (1): MCI suggested an amendment
to broaden the definition of inmate calling provider.

Subsection (2)}: AT&T and TRI stated that call splashinc
should be totally prohibited from correctional facilities, and
that only collect calls should be permitted. AT&T also states
that Rule II(5) should be deleted from the list in subsection
{2) (a), because inmates should not be able to charge calls to
a credit card. AT&T also suggests that three-way (conference)
calling also be prohibited, in order to deter fraud. IPS anc
105 note that Rule II{5) should be deleted from the list in
subsection (2){a) because inmate calls are collect only. 1IPS
agrees with AT&T and TRI that call splashing should be totalis
prohibited. I0S and IPS also commented that Rule V should be
deleted from the list in subsection (2} (a), because emergency
calls are blocked, to prevent fraud, harassment and other prob-
lems.

Response - The Commission believes the definition of in-
mate calling providers as proposed is sufficient, but may re-
consider MCI's suggestion that it be broadened if the need
arises. The Commission does not agree with AT&T's and TRI's
suggestion that inmate c¢alling should be limited to collect
calls only. The type of calling provided to inmates is a deci-
sion properly left to the administrator of each correctional

facility. (Also, with respect %o conference/three-way call-
ing). The Commission may reconsider these decisions if a dem-
onstrated need is shown. The Commission agrees to permit thc

total prohibition of call splashing, at the discretion of the
inmate calling provider and the correctional facility:; so,
Rule IV is being deleted from subsection (2)(a) and a permis-
sive sentence 1is added., The Commission agrees that emergency
calling may be prohibited, and therefore deletes Rule II(2!
and Rule V from subsection (2) (a). New subsection 2(c) is be-
ing added referencing Rule IX (ARM 38.5.3341).

RULE XI. 38.5.3705 TARIFFS AND MAXIMUM ALLOWABLL
RATES (1) All interexchange carriers must maintain tariffs
on file &amd appreved by with the commigsion that have
been approved by the commission. The tariffs must include
"maximum allowable rates" and terms, conditions and descrip-
tions of all intrastate regulated telecommunications services

ffered by the interexchange carrier in Montana. The "maximur
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allowable rate" which shall be listed in the tariff for each
service, is the maximum rate which can be charged pursuant to
a price list filed pursuant to ARM 38.5,3707.

(2) and (3) Remain the same. AUTH: Secs. 69-3-103 and
69-3-822, MCA; IMP, Secs. 69~3-102, 69-3-201, 69-3-301 and

69-3-801 et seq., MCA

Comments - See comments tc Rule X. AT&T suggests a
slight clarification. TRI believes this Rule should also ap-
ply to 0SPs and inmate calling providers. MCI suggests an
amendment to clarify this rule's applicability.

Response -~ See response to Rule X. (Commission re-
sponse to general comments on Rules X-XVIII.) AT&T suggests a

slight clarification to the first sentence of this Rule, which
the Commission adopts.

RULE XII. 38.5.3707 PRICE LISTS (1) In addition to
the tariffs required in ARM 38.5.3705, interexchange carriers
must maintain a separate set of price lists on file with the
commission, which contain & brief Aescwipeion and the astund
rates charged econsumerss £or the names of all intrastate
regulated telecommunications services offered by the inter-
exchange ecarwier in Montana, a reference to the section or
page number where the service is located in the tariff, and
the actual rate charged consumers. Pre deseriptron can be =
bhriet summary of the detarled terms and conditrons for the ser-
viee found in the tariffs buk must be sonststent with the var-
ET 2

(2} - {4) Remaln the same. AUTH: Secs. 65-3-103 and 65-
3-822, MCA; IMP, Secs. 6%-3-102, 69-3-201 and 69-3-B01 et
seq., MCA - -

Comments - See comments to Rule X. TRI and AT&T com-
ment that service descriptions in price lists are unnecessary:
and price list information should not duplicate tariff informa-
tion.

Response - See response to Rule X. The rule is being
amended 1n response to the comments.

RULE XIII. 38.5.3709 PRICING FLEXIBILITY (1) Inter-
exchange carriers may refxie revise a price lLlist by filing
a proposed new price list with the commission which complies
with the provisions of this subchapter, and mailing a copy to
the commission's interexchange carrier mailing list at least
seven (7) days prior to the proposed effective date of the new
price list. The 1interexchange carrier must simultaneously
file a certificate of service which affirms compliance with
this rule.

(2} and (3) Remain the same. AUTH: Secs., 69-3-103 ang
69-3-822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 65-3-801

et seg., MCA
Comments - See comments to Rule X, AT&T suggests a
slight wording clarification. Sprint objects to the proposed

regquirement that price lists be served on a mailing list and a
certificate of service filed with the PSC, because it would be
overly burdensome and courtesy copies are already provided to
other IXCs.
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Response - See response to Rule X. This rule allows
pricing flexibility (below the maximum rate in the tariff anc
above relevant costs) without Commission approval, simply on
seven days notice. This is a much 1less stringent form of
price regulation than is imposed on other public utilities.
The Commission maintains that the notice requirements are
quite reasonable and not burdensome, and therefore disagrees
with Sprint's comments. The Commission staff will periodicali-«
ly monitor the completeness of the applicable mailing list.
AT&T's suggested clarification is adopted.

RULE XIV. 38.5.3715 ACCESS CHARGE FLOW-THROUGH (1}
Remains the same.

(2) Whenever a Montana local exchange company's carriex
access charges increase or decrease, all interexchange carri~
ers must make a filing with the commission, reguesting approv-
al of a commensurate change in maximum allowable rates for ap-
propriate services. All interexchange carriers must make such
a filing with the commission no later than 4£:sfeeen {353
thirty (30) days after the effective date of the change in
local exchange company access charges.

(3) Remains the same. AUTH: Secs. 69-3-103 and 69-3-
822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-801 et
seq., MCA

Comments - See comments to Rule X, MCI regquests that
this requirement not be adopted on the grounds that no other
state in USWC's territory has such a reguirement, and the re-
quirement is a detriment to competition. MCI also states that
there was no evidence presented in PSC Docket No. 88.11.4°9
that this requirement will benefit consumers or promote compe-
tition. MCI also guestions the proper method to compute flow-
throughs. MCI states that this is a very complicated area
that the PSC has not thoroughly explored in any proceeding.
AT&T also expressed objections to the need for flow-throughs,
but stated that equal regulation is required by Montana law.
Sprint supported MCI's comments.

AT&T, Sprint and TRI request that subsection (2) be amend-
ed to allow 4% days, ingtead of 15, to submit a flow-through
filing, to allow more time for their analysis and paper work.

Response - See response to  Rule X. The Commission
adopted the access charge flow-through requirement in Docket
No. 88.11.49, and determines that it is appropriate to impose
the same requirement by this Rule on all similarly situated
¢carriers., See § 69-3-807(6), MCA.

The Commission acknowledges the objections to the 15 day
filing reguirement, and amends subsection (2) to 30 days. It
should be noted that the OCC Order requires new rates to go in-
to effect within 60 days after an access charge change becomes
effective. Order No. 5548b, ordering 91.F., p. 13. That pre-
vision is being superseded by this rule -- new rates will ac
into effect upon Commission action, after a filing is made pur-
suant to this Rule (TRI's assumption is incorrect).

MCI's guestions as to the particular appropriate flow-
through methodology will be addressed by the Commission as ap-
propriate, in the context of specific filings.
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RULE XV. 38.5.3720 RATES ABOVE COSTS (1) All inter-
exchange carrier rates must be above relevant ineremental

costs. AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Sec.
69-3-811, MCA

Comments - See comments to Rule X. MCI comments that
this requirement is unnecessary in the current competitive IXC
market, and would be burdensome and counter-productive.
Sprint supported MCI's comments.

Response = See response to Rule X. Section 69%-3-811,
MCA, requires prices for regulated telecommunications services
to be above costs. This legal requirement is present in Mon-

tana regardless of whether this rule is adopted. The implemen-
tation and enforcement of this section must be on a specific
case-by-case basis. The Commission will delete "incremental,"
but otherwise adopt the rule. Relevant costs may be deter-
mined on a marginal, incremental or other basis, as may be de-
termined appropriate in specific circumstances and cases.

RULE XIX. 38,5.2730 APPLICABILITY (1) ARM 38.5.2730
through 38.5.2750 apply to applications by carriers, as de-
fined in ARM 38.5.3302(3), for the approval of a new detarif-
fed telecommunications service introduced pursuant to §69-
T-H10, MCAs &néd the previsien ef sueh serviees. AS am al-
ternatives to the procedures in ARM 38.5.2730 through
3£.5.2750, carriers may elect to request that a new telecommun-
ications service be detariffed pursuant to:_ (a1 the commis-
sion's genesmi: detariffing rules, ARM 38.5,2711 through
38.5.2712, eor &§65-3-88344y7 MEhs eor approeved as a tariffed
serveee and § 6%~3-807(2) and (3), MCA, or (b) the standards
set forth in § 69-3-807(4), MCA. Nothing ain ARM 38.5.2730
through 38.5.2750 precludes a carrier from otherwise introduc-
ing a new telecommunications service on a tariffed basis, pur-—
suant to an application filed and approved by the commission.
The provisions of ARM 38.5.2730 through 38.5.2750 are not ap-
plicable to new services offered on_ a tariffed basis. AUTH:
Sec. 69-3-822, MCA; IMP, Sec. 69-3-810, MCA

Comments & Response - See Rule XX.

RULE XXVII. 38.5.3343 EMERGENCY CALL ROUTING (1) Up-
on receipt of any emergency telephone call, an_ exchange car-
rier must immediately connect the call to the appropriate emer=
gency service which serves the reported location of the emer-
gency. If the location of the emergency is not known, the ex-
change carrier must immediately connect the call to the appro-
priate emergency service which serves the originating location
of the call.

(2) Consumers shall not be charged for any emergency
call.

(3) An_exchange carrier must stay connected on an emer-
gency call until it 1s determined that the caller has been con-
nected to the proper emergency service provider.

(4) Earriers An exchange carrier must provide emer-
gency call routing, as provided in this rule, on a full-time
basis, 24 hours per day, 7 davs per week.

(5) Upon receipt of anv emergency telephone call, inter-
exchange carriers and operator service providers must immedi-
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ately connect the consumer to the exchange carrier, or explain
dialing 1instructions for access to the exchange carrier.

AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs. 69-3-
102, 69-3-201 and 69-3-802, MCA

Comments - TRI states that it will never receive an
emergency call, because its customers will dial either "0",
911, or TRI's contract operator. TRI therefore inguires how
the rule would apply to carriers like TRI. Sprint comments
that 0- calls are not generally routed to it. But, other dial-
ing sequences (e.g. "00-", "8 and 0-", and "9 and 0-") may

be. Sprint states that it does not have an emergency facility
database, and it would be expensive and unnecessary to require
it to acquire such a database for only certain dialing sequenc-
es. Sprint now informs emergency callers to hang up and dial
0~. Sprint requests that the rule be amended to only apply to
carriers receiving 0- calls.

Response - The rule is being amended in response to the
comments. And, inmate calling providers are not required to
comply with this Rule. (See amendments to Rule VIII also.)

NEW RULE XXVIII. 38.5.3410 POSTING REQUIREMENTS (1)
Each operator service provider must post on or near each tele-
phone instrument subscribed to its service, in plain view oZ
consumers:

(a) the name, address, and toll-free telephone number of
the operator service provider;

(b} & written disclosure that its rates are available up-~
on reguest;

(c) dialing instructions detailing operator service pro-
vider dialing procedures as well as instructions for accessing
the local exchange company operator; and

{d) emergency dialing information. AUTH: Sec, 69-3-
103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comments & Response -~ See 38.5.3340 (paragraph 4.
above) .

Bob Angerson, Chaixman

Reviewed By

CERTIFIED TO THE SECRETARY OF STATE JUNE 11, 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES I THROUGH VIII, THE
AMENDMENT OF RULE 46.8.102
AND THE REPEAL OF RULE
46.8.105 PERTAINING TO
INDIVIDUAL HABILITATION
PLANS

In the matter of the
adoption of Rules I through
VIII, the amendment of rule
46.8.102 and the repeal of
rule 46.8.105 pertaining to
individual habilitation
plans

e e e et e e e

TO: All Interested Persons

1. On May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through VIII, the amendment of rule 46.8.102
and the repeal of rule 46.8.105 pertaining to individual
habilitation plans at page 881 of the 1993 Montana Administra-
tive Register, issue number 9.

2. The Department has amended rule 46.8.102 and repealed
rule 46.8.105 as proposed.

3, The Department has adopted rules 46.8.201 [RULE IJ,
INDIVIDUAL PLAN: PURPOSE; 46.8.206 [RULE IIX), INDIVIDUAL PLAN:
COMPOSITION OF INDIVIDUAL PLANNING TEAM; 46.8.203 ([RULE 1V],
INDIVIDUAL PLAN: COMPONENTS; 46.8.207 [RULE V], INDIVIDUAL
PLAN: STATUS REPORTS AND ANNUAL PLANNING MEETING; 46.8.211
[RULE VII], INDIVIDUAL PLAN: DECISION MAKING; AND 46.8.212
fRULE VIII] INDIVIDUAL PLANR: APPEAL COMMITTEE as proposed.

4. The Department has adopted the following rules as
proposed with the following changes:

6 :
Subsection (1) remains as proposed.

(a) family WHERE AN INDIVIDUAL FAMILY SERVICE PLAN (IFSP)
H
Subsections (1) (b) through (3) remain as proposed.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53=20-203 MCA

46.8. Vi NDIV : oF
MANAGER Subsections (1) through (1) (h) remain as
proposed.

(i) to interpret OR _TO APPOINT THE MOST APPROPRIATE
INDIVIDUAL TO INTERPRET all documents and forms of the indi-
vidual planning process to the person receiving services and any
person designated to act on behalf of the person; and

Subsection (1) (j) remains as proposed.
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AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 MCA

5. The Department has thoroughly considered all
commentary receivead:

: In Rule II(a) the exception provided for family
services to the requirement for an IP plan could be misconstrued
to cover circumstances where a person is in any state funded
services and is living with the person’s family.

RESPONSE: The department agrees with the comment and is
inserting the language "where an individual family service plan
exists", This language 1limits the exception to persons
receiving services under a family services plan.

Is the living skills assessment of Rule IV(1)(a)(ii)
required for a person who lives independently or with family and
hag no interest in residential services or has graduated from
residential services? If the 1living skills assessment is
required for such persons, who is responsible for completing the
assesament if there is no residential services provider?

RESPONSE: The living skills assessment is required by the rule
for persons living independently or with family who have an
individual plan. The assessment for such persons would be
completed by the case manager if there is not another appropri-
ate person to do the assessment. The assessment for a person
living independently or with family may not need to be very
extensive if a determination is made that person is coping
adequately.

COMMENT: In Rule IV(1)(d) the "must" should be changed to
"may". The section would require that the health information
listed in the rule be developed and included in the plan. This
should be a discretionary matter. .

The development and inclusion of health information
for the plan is an important aspect of planning services for a
recipient. The IP team should be aware of the health status of
the recipient. Health information should be developed or
updated when it is medically prudent to do so or the team
believes it is necessary.

The reguirement in Rule V that the individual plar
report be completed on a quarterly basis is a burden upon the
cage manager. The case manager is already regquired to complete
monthly reports. This requirement should be changed to ¢
months.

RESPONSE: Currently, a monthly report is prepared by the
individual program coordinator (IPC). The monthly report will
no longer be required. A guarterly report will now be required
instead with the results provided to the c¢ase manager. Review
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of the quarterly status report would constitute a case manage-
ment contact. Since two contacts are required each month by the
Medicaid state plan, this will not be an additional duty. The
suggested six month period would be too long in duration since
the status of the recipient and the circumstances of services
during that period may change significantly to the detriment of
the recipient.

COMMENT: The training and contract wmanager (TCM) of the
developmental disabilities division rather than the case manager
should be responsible for the requirements of Rule V(1) (d)
relating to observation of the implementation objectives and the
review and analysis of progress data.

RESPONSE: These are appropriate functions for the case manager
to assume given the recent c¢hanges in the case management system
and the functions of the case managers. A case manager may seek
the advice and assistance of the TCM in carrying out these
functions.

COMMENT: Rule VI(1) (i) should be changed to read: "to interpret
or to appoint the most appropriate individuwal to interpret all
documents and forms of the individual planning process to the
person receiving services and’ any person designhated to act on
behalf of the person".

RESPONSE: The department agrees with the comment and is
including the suggested language in the provision.

COMMENT: What actions can an IP team take if there is a lack of
progress or there is dissatisfaction due to the conduct of the
provider? Does it become a matter of contract compliance?

RESPONSE: The IF team is not responsible for enforcement of
provider compliance with its direction. The IP rule is not an
appropriate vehicle for setting forth the mechanisms and
responsibilities of compliance.

The IHP team would need to bring their concerns to the attention
of the regional manager of the department. If the department
determined that the provider was failing to perform in accor-
dance with the relevant rules and contract provisions, it would
have available in law and under the terms of the contract
several recourses for resolving the matter.

Thr Sl e A

Ruie Reviewer Director, Social and Rehabllita-
tion Services

Certified to the Secretary of State June 14 1993.

’
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.8.1203, 46.8.1204,
46.8.1206, 46.8.1207,
46.8.1208, 46.8,1211,
46.8.1213, 46.8.1215,
46.8.1216, 46.8.1218,
46.8.1219 and 46.8.1220 and
the repeal of rule 46.8.1210
pertaining to developmental
disabilities aversive
procedures

NOTICE OF THE AMENDMENT OF
RULES 46.8.1203, 46.8.1204,
46.8.1206, 46.8,1207,
46.8.1208, 46.8.1211,
46.8.1213, 46.8.1215,
46.8.1216, 46.5.1218,
46.8.1219 AND 46.8.1220 AND
THE REPEAL OF RULE
46.8.1210 PERTAINING TO
DEVELOPMENTAL DISABILITIES
AVERSIVE PROCEDURES

TO: All Interested Persons

3. Oon May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.8.1203, 46.8.1206, 46.8.1207, 46.8.1208,
46.8.1211, 46.8.1213, 46.8.,1215, 46.8,1216, 46.8,1218, 46.8.1219
and 46.8.1220 and the repeal of rule 46.8.1210 pertaining to
developmental disabilities aversive procedures at page 890 of
the 1993 Montana Administrative Register; issue number 9.

2. The Department has amended rules 46,.8.1206, 46.8.1207,
46.8,1208, 46.8.1211, 46.8.1213, 46.8.1215, 46.8.1216, and
46.8.1219 and repealed rule 46.8.1210 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.8 0 AVERSIVE PROCEDURES: O F--AVERGIVEPROCEDORES
Subsections (1) and (2) remain as proposed.
versiv o s o s o
o) N ive t avi .

Subsection (3) remains the same but will be renumbered (4).

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA
46.8.120 AVERSIVE PROCE ES: D TONS £

PROCEDURES For purposes of thils sub-chapter, the following
definitions apply:

(1) "hdvoeaoyfeonsumer Advocate” means a trained citizen
advocate, A_representatjve the Montan d o1 o

ADVQCATE or the parent/guardian of a person with developmental

disabilities.
Subsections (2) through (4) remain as proposed.
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and is ji ented o o i i CING OR
G iv e vier.
Subsections (6) through (40) remain as proposed.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

VERSIVE PROCEDURES: 0 (1) Any
declslon to recommend approvaif or disapprovall of a proposed
level II er—ltewel—Iif procedure may be appealed by a member of
the person’s 3P indjvidual planning team.
(a) Upon recelpt of an appeal notice, #he—divisier
i an admlnlstratlve revxew of the

matter wi onducted SECTION
S RVISOR FO; H VISION WIT N 10 DA S OF H R

Q H C’S OR G N A SION. If the
appellant remains dissatisfied istrativ view,

the matter widd may be eeaﬁidereé—by pgegled to the depar%men%
direoter division adminjistrator who will render a finpal
administrative decision for the department WITHIN 45 DAYS OF THE
RECEIPT QOF THE APPEAL FROM THE ADMINISTRATIVE REVIEW.

Subsection (1) (b) remains as proposed.

AUTH: Sec. 53=-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

VERSIVE PROCEDUR S S
(1) Proposed aversive procedures which have not been
classified will be reviewed by the developmental disabilities
program review committee (DDPRC). The DDPRC will classify
WITHIN 30 DAYS OF SUBMITTAL the aversive procedure as either

nonaversive, level I+ or LEVEL Il ex3IIF for purpose of review
in the future.

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-205 MCA

4. The Department has thoroughly considered all
commentary received:

€O T: The word "ameliorating" in the proposed amendments in
ARM 46.8.1203(3) and 46.8.1204(5) should be replaced with the
word "alleviating" or some word more universally understood.

RESPONSE: The department agrees with the comment and is
deleting the word "ameliorating" and replacing it with "reducing
or eliminating".

co! NT: The definition of "advocate™ in ARM 46.8.1204 should

not be predicated on the advocate being trained. There is no
mechanism for determining whether an advocate is trained.
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RESPONSE: The department agrees with the comment and is
deleting the word "trained".

COMMENT: The term "special friend"™ in the definition of
"advocate" in ARM 46.8.1204 should be changed to "friend".

: The department agrees with the c¢omment and is
deleting the word "special®. The department is inserting the
phrase "acknowledged by the person to be the person’s advocate”.
This change clarifies that a friend as advocate must be someone
who is acknowledged by the person to be their advocate.

COMMENT: The name of the Montana Advocacy Program should be
capitalized in ARM 46.8.1204(1).

RESPONSE: The standards governing the format and presentation
of rules do not provide for the capitalization of the names of
programs.

COMMENT: ARM 46.8.1218(1) (a) should state who conducts the
administrative review and what that review consists of.

:  The department agrees that a staff position should be
designated for purposes of conducting an administrative review
and is inserting language that provides that the program
services section supervisor conducts the reviews. The program
services section supervisor is an appropriate reviewer since
that person will not have been directly involved in the
development and approval of any aversive matter at issue. The
administrative review is an informal review. Therefore the
department does not believe that it is necessary to provide a
description of the administrative review in the rule.

COMMENT: ARM 46.8.1218(1)(a) should provide time lines for the
appeal process.

RESPONSE: The department agrees and is including time lines.

COMMENT: In ARM 46.8.1220 there should be a time line for the
classification of a new procedure by the developmental disabili-
ties program review committee (DDPRC).

RESPONSE: The department agrees and is including a time line.

COMMENT: The definition of “aversive" in ARM 46.8.1204(4)
should be written so as to not include desensitization tech-
nigues. Desensitization technigues are often used to achieve
behavioral outcomes such as the fear of being touched.

RESPONSE: Systematic desensitization technigues are not
appropriate subjects for review as aversive procedures.
Generally, systematic desensitization training does not involve
physical restraint, forced compliance, time out or other
aversive procedures as defined in the rule.
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Systematic desensitization techniques are derived from a
respondent or classical conditioning framework for treating
phobias. Such training attempts to alter conditioned stimuli so
that they no longer elicit anxiety. The principle desensitiza-
tion technique involves training the person to relax deeply
while images of anxiety eliciting stimuli are presented.
Positive reinforcement usually occurs when the person can
interact with the stimuli by relaxing and not self reporting
anxiety or exhibiting behaviors which would be indicative of
this state.

COMMENT: One provider noted that a national accreditation body
for developmental disabilities services upon review of the
provider’s services stated that the department’s program review
committee process was outdated. The process was outdated in
that the procedures subject teo approval in the process should
not be used or in any way condoned.

: The department does not advocate for the use of
aversive procedures. The preferred behavioral management
techniques are positive reinforcement, environmental analysis,
teaching replacement behaviors and other nonaversive positively
based technigues. Aversive programs, however, may be hecessary
to benefit a person when less restrictive nonaversive techniques
have not proven to be successful.

The program review committee process provides criteria and
procedures to assure that aversive procedures are not generally
used. The process further assures that when aversive procedures
are used the procedures selected are the most appropriate and
are used in a correct, ethical, safe and humane manner.

7)
G, ;zéiﬂk . - .
Rule Reviewer Director, Soclal and Rehabilita-
tion Services

Certified to the Secretary of State June 14 1993,

'
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
' STATE OF MONTANA

In the matter of the
amendment of rule 46.10.403
pertaining to AFDC
assistance standards

NOTICE OF THE AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC ASSISTANCE
STANDARDS

[P

TO: All Interested Persons

1. On May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.10.403 pertaining to AFDC assistance
standards at page 908 of the 1993 Montana Administrative
Register, issue number 9.

2. The Department has amended rule 46.10.403 as proposed.

3. No written comments or testimony were received.

D—izl e M/m % E_,-—- - g’/ ]
Rule Reviewer Director, Social and Rehabilita-

tion Services

Certified to the Secretary of State June 14 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.10.807, 46.10.808,
46.10.811, 46.10.813,
46.10.815, 46.10.819,
46.10.823, 46.10.825,
46.10,.827, 46.10.833 and
46.10.843 and the repeal of
rules 46.10.821 and
46.10.845 pertaining to AFDC
JOBS program

NOTICE OF THE AMENDMENT OF
RULES 46.10.807, 46.10.808,
46.10.811, 46.10.813,
46.10.815, 46.10.819,
46.10.823, 46.10.825,
46.10.827, 46.10.833 AND
46.10.843 AND THE REPEAL OF
RULES 46.10.821 AND
46.10.845 PERTAINING TO
AFDC JOBS PROGRAM

e e e S S S e e st et

TO: BAll Interested Persons

1. on April 29, 1993, the Department of Social and
Rehabilitation S$Services published notice of the proposed
amendment of rules 46.10.807, 46.10.808, 46.10.811, 46.10.813,
46.10.815, 46.10.819, 46.10.823, 46.10.825, 46.10,.827, 46.10,.833
and 46.10.843 and the repeal of rules 46.10.821 and 46.10.845
pertaining to AFDC JOBS program at page 638 of the 1993 Montana
Administrative Register, issue number 8.

2. The Department has amended rules 46.10.807, 46.10.808,
46.10.811, 46.10.813, 46.10.815, 46.10.819, 46.10.823,
46.10.827, 46.10.833 and 46.10.843 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.10.825 SUPPORTIVE SERVICES AND ONE TIME WORK-RELATED

EXPENSES AVAILABILITY Subsections (1) through (1) (e)
remain as proposed.

(£) W&Q& counseling if
medicaid services have been exhausted UP TO $1,000 PER 12 MONTH
PERIOD BEGINNING WITH THE PARTICIPANT’S ENROLLMENT IN JOBS; and

Subsections (1) (g) through (2)(f) remain as proposed.

(g) medical physicals, prescriptions, eye glasses and
immediate dental care not to exceed $50.00 per job; and

14 . I 5500400
and

(¥h) items necessary to search for or obtain employment,
NO! 0 (o (9) (o] 10) O W

‘s 0 N o) including legal or housing
fees or services; business start-up fees or licenses (not to
include loans); energy related emergency+ relocation costs; and
union dues.

Subsections (3) through (8) remain as proposed.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
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IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-715, 53~4-716 and 53-4-720 MCA

4. The Department has repealed rules 46.10.821 and
46.10.845 as proposed.

5. The Department has thoroughly considered all
commentary received:

COMMENT: ARM 46.10.825 should be further amended to state
limits on the amounts which can be spent on counseling services
and on items necessary to search for or obtain employment in
accordance with federal requirements.

RESPONSE: The Department agrees. The Administration for
Children and Families of the U.S. Department of Health and Human
Services, the federal agency which administers the AFDC prodgram,
reguires the states to set limits on the amounts which can be
spent on various kinds of supportive services and one time work-
related expenses for JOBS participants. In compliance with this
requirement, the Department has already stated in its state plan
governing the AFDC program a limit of $1,000 per year on
supportive service expenditures for counseling and of $300 per
year on one time work-related expenses necessary to search for
or obtain employment. The Department is now amending ARM
46.10.825 to state these limits also. Subsection (1) (f) is
being changed to provide for the cap of $1,000 per year on
counseling and to specify that the kinds of counseling covered
are mental health and drug and alcohol counseling. Subsection
(2) (i) is being amended to state the $300 per year limit on
expenses needed to search for employment.

The Department is also deleting subsection (2)(h) of ARM
46.310.825, which provides for the payment of up to $500 per year
for counseling services necessary to accept or wmaintain
employment. JOBS participants for whom the Department would
have paid for counseling under (2){(h) still can receive
counseling as a supportive service under subsection (1) (f).
However, the amount of counseling the Department will pay for
will be subject to the $1,000 limit in (1)(f). Currently the
Department will pay up to $500 of counseling expenses necessary
to accept or maintain employment each time a participant changes

jobs pursuant to (2)(h). Thus, in cases where a participant
changed jobs often, the Department could pay more than $1,000
per year for counseling. Due to budgetary constraints, the

Department now ha¢ chosen to limit total expenditures for
counseling per participant to the $1,000 limit stated in ARM
46.10.825(1) (f).

T Sl = =
Rule Reviewer Directdr, Social and Rehabilita-

tion Services

Certified to the Secretary of State June 14 , 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.555 THROUGH
46.12.557 AND 46.12.1428
PERTAINING TO MEDICAID
PERSONAL CARE SERVICES

In the matter of the
amendment of rules 46.12.555
through 46.12.557 and
46.12.1428 pertaining to
medicaid personal care
services

TO: All Interested Persons

1. Oon May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.555 through 46.12.557 and 46.12.1428
pertaining to medicaid personal care services at page 922 of the
1993 Montana Administrative Register, issue number 9.

2. The Department has amended rules 46.12.555, 46,122,557
and 46.12.1428 as proposed.

3. The Department has amended the following rule as
proposed with the following changes:

46.32.556 PERSONAL CARE SERVICES, REQUIREMENTS Subsec-
tions (1) through (8) remain as proposed.

(9 The recipient may not subiject the personal care

nt t i verb. bu threats hysical
h (o] S .
AY T OV’
ONLY IN CONJUNCTION WITH OTHER PERSONAL CARE SERVICES AND MUST
D_TO o 'S (o}

Subsections (10) and (11) remain as proposed in text but
are renumbered (11) and (12).
acipien e

MENTAL DISABILITIES, OR THE MEDJICAID HOME AND COMMUNITY OBRA
SERVICES FOR PERSONS WI D 1O S in addition
to the personal care services provided through these rules. Fhe

Subsections (13) through (21) remain as proposed in text
but are renumbered (14) through (22).

AUTH: Sec. 53-2-201 and 53=6-113 MCA
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA
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4. The Department has thoroughly considered all
commentary received:

COMMENT: The definition of personal care services in ARM
46.12.555 should limit cleaning as a household task to the area
used solely by the recipient.

RESPONSE: The suggested limit of cleaning to areas used solely
by the recipient would preclude the cleaning of areas either
used by the recipient or needed for the recipient’s care such as
bathrooms and kitchens. Such areas must be clean in order to
assure the health of the recipient. The department does not
believe that the proposed limitation would be in the best
interest of the recipient’s health and continued residence at
home.

COMMENT: The definition of personal care services in ARM
46.12.555 under escort services appears to allow for personal
care services as simply a medical transportation service.
Escort as a personal care service should only be provided where
it complements the primary personal care services. Persohal
care services should not be used solely for transportation since
that is an inappropriate use of the personal care attendants as
a resource. ‘

The department agrees with the comment and is adding
a provigion to the requirements that allows for the provision of
escort services and household tasks only in conjunction with
personal care services and when directly related to recipient’s
medical needs.

COMMENT: Shopping for medical or nutritional items should

remain a primary personal care task. This aspect of services
should not be included under household tasks as proposed in the
amendment to ARM 46.12.555(2) (a). Grocery shopping is

essential to meal preparation which is a primary personal care
service.

The commentor apparently is concerned with the limitation in ARM
46.12.556, concerning requirements, of household tasks to no
more than one-third of the total time allocated per week for
perscnal care services,

: The time allocated teo¢ shopping for a person’s
essential medical and nutritional needs can reasonably be
expected to be undertaken in the time allowed under the new
limitation in ARM 46.12.556 even where other household tasks are
being performed.

:  Sections (d), (h) and (j) of deleted section (8) in ARM
46.12.556, providing criteria for quality assurance and client
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grievances, should not be deleted. The rules should provide
standards to ensure the gquality of service delivery by the
contractor for services or require the contractor to adopt
standards. Without standards the department will be unable to
evaluate the effectiveness of the service and to provide for
expression of client satisfaction.

RESPONSE: The department includes the standards to ensure the
quality of service delivery within the Request for Proposal
which subsequently becomes a part of the contract file, along
with the contractor’s proposal and the actual contract. The
compliance review completed by the department evaluates the
effectiveness of the personal care services provided. A client
may request a fair hearing as provided in ARM 46.12.556(15).

COMMENT: ARM 46.12.556(9), providing that the recipient may not
subject the personal care attendants to abuse and threats,
should include sexual abuse.

RESPONSE: The department agrees with the comment and is
including sexual harassment in the rule.

COMMENT: ARM 46.12.5%6(12) as proposed would allow recipients
of home and community medicaid services for elderly and
physically disabled persons to receive the personal care
available through that program in addition to that available
under these rules. The rule should provide the same opportunity
for recipients of medicaid home and community services for
persons with developmental disabilities and of medicaid home and
community OBRA services for persons with developmental disabili-
ties.

R ONSE: The department agrees with the comment and is adding
language to provide for this.

COMMENT: Will the department provide the written notices
provided in ARM 46.12.556(19) and (20) which relate to termina-
tion and denial of personal care services? Currently, the
personal care contractor is responsible for these notices.

RESPONSE: The proposed amendment of these sections did not
change the notice requirement. The notice requirement has been
in the past delegated by the department to the contractor. The
department does not anticipate any change in this delegation.

Prior to providing notice of termination or denial, the
contractor must consult with the department and receive approval
from the department for such actions.

COMMENT: The language in ARM 46.12.557(3), providing that a
person retained personally by a recipient to deliver personal
care services may not be reimbursed for personal care services
by the department, should be changed to read: "All personal care
providers to be reimbursed by the department must meet the
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employment criteria of the contractor specifically contracted
with the department for the delivery of personal care services
prior to the initiation of services®.

This change would allow informal care givers who are familiar
with the recipient and who are capable caregivers to become
employed by the contractor in order to continue serving the
recipient.

RESPONSE: The language in the rule does not preclude an
informal caregiver from being employed by the contractor once a
person becomes a recipient of the program.

The suggested language is inappropriate in that a personal care
provider must be an employee of the contractor. The department
only reimburses the contractor for the services delivered by its
employees. A personal care attendant does not receive reim-
bursement directly from the department for services provided but
is instead paid an hourly wage by the contractor.

COMMENT: The personal care services provided through the home
and community service medicaid program should not be limited to
the definitions and regquirements of the regular medicaid
personal care program. Nor should that program have to use the
same contractor as the regular medicaid program. The home and
community services program is intended to be a flexible program
which may provide services beyond those of the regular medicaid
program. The regular personal care program is too rigid and
limited and the provision of services is limited to one
provider.

: The personal care services of the home and community
services program under the rules for that program include
coverage that is in addition to that of the regular personal
care services program.

Administrative efficiency is served by the provision of the
regular personal care services program through one contractor.
The costs of the reqular personal care services program are more
effectively controlled by careful programmatic definition of the
services.

3 /

B e A

Rule Reviewer Director, Socilal and Rehabilita-
tion Services

Certified to the Secretary of State June 14 , 1993,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.583
and 46.12.584 pertaining to
organ transplantation

NOTICE OF THE AMENDMENRT OF
RULES 46.12.583 AND
46.12.584 PERTAINING TO
ORGAN TRANSPLANTATION

TO: All Interested Persons

1. on April 29, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.583 and 46.12.584 pertaining to organ
transplantation at page 604 of the 1993 Montana Administrative
Register, issue number 8.

2. The Department has amended rules 46.12.583 and
46.12.584 as proposed.

3. The Department has thoroughly considered all
commentary received:

COMMENT: Commentor stated that the idea to save money by
eliminating transplants was the idea of the department, not the
legislature’s. The analysis of the department did not antici-
pate that the people who don’t receive a transplant will remain
sick and that will not result in a cost savings. The department
did not take into account the costs associated with continuing
medical expenses that will be incurred by the sick people in
order to maintain them over time rather than providing an organ
transplant and eliminating continued medical expenses. This is
not a cost effective approach the department is taking with this
rule amendment.

RESPONSE: The department has nhot eliminated all organ trans-
plants. Transplants will still be reimbursable under the
Montana medicaid program for cornea, kidney and bone marrow. In
addition, no transplants are performed in Montana hospitals,
thus there will be no adverse financial impacts to Montana
hospital providers. Although the initiative to limit trans-
plants may have resided with the department, the legislature
fully discussed the proposed change and decided the medicaicd
program simply could not afford to pay for every possible
service available. We disagree with the commentor that the rule
change is not cost effective. The Montana medicaid program may
incur some expenses to treat persons who do not receive a
transplant, however, we believe these expenses will be rela-
tively small in comparison to actual transplant costs and post-
transplant costs. In addition, many of the persons requiring
transplants remain on waiting lists for extensive perjods of
time and thus the continuing medical expenses are often not new
expenses. :
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=g |
Rule Reviewer Director, Social and Rehabllita-
tion Services

Certified to the Secretary of State June 14 , 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.590
through 46.12.593 and
46.12.595 pertaining to
inpatient psychiatric
services

NOTICE OF THE AMENDMENT OF
RULES 46.12.590 THROUGH
46.12.593 AND 46.12.595
PERTAINING TO INPATIENT
PSYCHIATRIC SERVICES

— e

TQO: All Interested Persons

1. on April 29, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.590 through 46.12.593 and 46.12.595
pertaining to inpatient psychiatric services at page 646 of the
1993 Montana Administrative Register, issue number 8.

2. The Department has amended rules 46.12.591, 46.12.593
and 46.12.595 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

ham T M
§EB IQBS, PURPOSE AHD DEEIEIIIONS Subsectlons (1) through
(2) (j) remain as proposed.

(nK) “Residentlal treatment fac1llty" means a ?acil;ty

SubSECthnS (2)(n) throuqh (2)(p) remaln as proposed in
text but are renumbered (2)(m) through (2) (o).
Subsections (3) through (5) remain as proposed.

AUTH: Sec. 53~6-313 MCA
IMP: Sec. 53-6-10]1, 53-6-113 and 53-~6-141 MCA
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SERVICES, REIMBURSEMENT Subsections (1) through (1)(b
remain as proposed.

{2) Allowable cost will be determined in accordance with
generally accepted accounting principles as defined by the
American institute of certified publlc accountants, subject to
the prov1sxons of the

vt 3 ER B NG
Egp 15) except where further restrlcted in thls admlnlstratlve
rule. The department hereby adopts and 1ncorporates hereln by

reference the HIM—35

mm&_mml_mg&;m._m, which if a manual publlshed by
the United States department of health and human services,

soclial security administration, which provides guidelines and
policy to implement medicare regulations which set forth
principles for determining the reasonable cost of provider
services furnished under the Health Insurance for Aged Act of

1965, as amended. A copy of the HiM-i5 pedjcare eeverage—josues
mmf_m&mmmxy_mml_mﬂ_mp_;ﬂ may be obtained
through the j vice Department of Social and

Rehabllltatlon Services, Hed&eaéd-ﬁerv*eee—ﬁ*v&e*enr P.0O. Box
4210, 111 Sanders, Helena, Montana 59604-4210.
Subsections (2)(a) and (2)(b) remain as proposed.

duc. na nd_vocation training cos e _net an
EXEED he—extent I h s ua) i
n rovisio of 42 CFR
4 a ended effectiw egembe

Subsections (3) through (5) (b) remaln as proposed

a = t co e be: n
0 9 Wi a
whic bl d s c s_b -
A_c of the c d re ations ma obtaj [s}
vices ivisi ocj
n_Servi s

4_.

Subsectlons (6) through (6)(b) remain as proposed.

(dg) The cost per day ceiling established under this
section applies to operating costs incurred by a provider in
furnishing inpatient services. These FOR PURPOSES OF CALCULAT-
ING AND APPLYING THE RATE OF INCREASE CEILING ON OPERATING COSTS

S operating costs exclude the costs of
malpractice insurance and capital-related costs described in 42

Subsection (6) (d) remains as proposed
(£2) The target-rate mgx;mgmd;ngzgggg percentage for each

eatendar—year provijder’'s cost reporting perjod will egual the
prospectively estimated inerease—ip—the market basket index for

Montana Administrative Register 12-6/24/93



-1371-

that—easlendar—year hogpitals and hospital units excluded from
the medicare prospective payment system, most recepntly published
= : ! Vi ,
The market basket index is a hospltal

wage and price index that incorporates apprepriately approxi-
mately welghted indicators of changes i

entatjve of t ices included in
the most common categories of 1npat1ent hggp;;g}_operatlng costs
subject to the ceiling

established under this gybsection. The maximum increase
percentage is pot the upper limit set forth in the federal law
e red to as the Tax S
C dat.
Subsectlons (7) through (9)(c) remaln as proposed.

OV S5__W eev e

inc i cess i1id t i d u j le
v

Subsections (10) through (13) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53=-6-101, 53=-6=-113 and 53-6-141 MCA

4. The Department has thoroughly considered all
commentary received: :

co NT: A number of commentors expressed the opinion that
state and federal laws and regulations do not allow the
department to eliminate medicaild coverage of psychiatric
hospital services under the inpatient psychiatric services for
individuals under age 21 program. Because federal law allows
coverage of services provided in inpatient hospital and
residential treatment facility settings, both services must be
provided under federal Early and Periodic Screening, Diagnosis
and Treatment (EPSDT) laws. Further, section 53-6-101(k), MCA
does not give the department the authority te limit this program
to residential treatment facility coverage. Federal law
prohibits the department from restricting services based on
diagnosis, type of illness or condition. The proposed rule also
would violate children’s freedom of choice under state and
federal medicaid statutes. Federal law requires the state to
provide services in the best interests of recipients. Because
the proposed rule conflicts with state and federal statutory
authority, it would be invalid.

COMMENT: ‘The department has considered fully the comments on
this issue. The question of whether the law requires the
department to continue medicaid coverage of inpatient psychiat-
ri¢ services provided in psychiatric hospitals has been the
subject of considerable debate. The department has carefully
reviewed this guestion with its legal counsel and disagrees with
the arguments of hospital providers that state or federal laws
or regulations require the department to provide coverage of the
service in hospitals. The elimination of hospital coverage is
not a restriction of services based upon diagnosis, type of
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illness or ¢ondition, and does not violate the freedom of choice

laws. The "best interest" requirement does not regquire the
state to provide coverage of a particular service which
otherwigse is optional under federal and state law. The

department believes that the elimination of medicaid coverage of
inpatient psychiatric services provided in psychiatric hospitals
is consistent with applicable laws and regulations and within
the department’s legal authority.

COMMENT: The department received a letter from the Health Care
Financ¢ing Administration (HCFA) indicating that a state must
demonstrate there will be sufficient access to services for all
children. Although the Department has stated its hope that
"individuals who reguire hospitalization to stabilize a severe
psychiatric condition will be treated in an acute care
hogpital, " there has been no specific factual showing that acute
care hospitals will in fact be able to provide medically
necessary inpatient hospital services to Medicaid-eligible
children. This is required by federal law, and in the absence
of a specific factual showing that this can be done, the
commentor believes the Department does not have the authority to
adopt the proposed amendments. Are there studies that indicate
there are sufficient services available? The department canhot
demonstrate sufficient services without inpatient hospitaliza-
tion coverage.

RESPONSE: The department disagrees with the commentor’s legal
interpretation that suggests that the department has no legal
authority to eliminate a service coverage until it has demon-
strated to the hospital providers’ satisfaction that medically
necessary hospital services will be available. The department
believes the law requires that medically necessary treatment be
provided, but the law does not regquire that the service be
provided in a particular setting. The various state agencies
involved in providing services to children believe, based upon
information and observation obtained in administration of their
programs, that medically necessary services will be available,
although not in freestanding psychiatric hospitals in Montana.
This informal study has provided the department with sufficient
information to conclude that the needs of children will be met
under the proposed rule.

COMMENT: The Department should clearly inform the public that
only 4 hospitals in Montana are certified to provide stabilizing
treatment to Medicaid eligible children, and only 2 facilities
are prepared to treat SRS children under twelve years old. The
Department of Corrections and Human Services, Department of
Family Services and SRS should all c¢learly communicate to the
community based providers that hogpital emergency rooms are not
an appropriate placement option for SED children in crisis.
Rather, non-hospital providers should adopt plans regarding the
appropriate referral of SED children to hospitals that provide
mental health services. SRS understands clearly that acute care
hospital psychiatric units are not able to fully replace the
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longer term services previously offered at Shodair and Rivendell
Hospitals. Acute care hospitals have neither the capacity, nor
the specialized programs to provide treatment beyond crisis
intervention and stabilization services. Because SRS allows
only a fixed price under the DRG payment program, which is
intended to provide medical stabilization rather than treatment,
state agencies must work diligently to foster timely transfers
to alternative treatment settings.

RESPONSE: The department believes that the guestion of what
services are medically necessary for a particular child depends
upon the circumstances of the child’s case. The department does
believe that psychiatric hospitalization has been used far more
frequently than medically necessary, and that children can often
be treated in less restrictive settings.

The Department of Corrections and Human Services is coordinating
the development and implementation of a community-based
continuum of care for severely emotionally disturbed (SED)
children. Several other agencies are participating in this
project, including the Department of Health and Environmental
Sciences (DHES), the Department cof Socjial and Rehabilitation
Services (SRS), the Department of Family Services (DFS), the
Office of Public Instruction (OPI), and the Board of Crime
Control. The service network, as currently proposed, will
consist of five regional teams throughout the state which will
coordinate services for children. The regional teams will be
overseen by a state team which will establish policy and
implement quality assurance standards.

These agencies will be working with providers to assure that
children receive the services they need. These agencies also
will provide such public notices as they deem appropriate in the
context of their respective programs and constituencies.
Medical providers are alsc in a position to notify the general
public and particular users of their services as to what
services they consider appropriate for treatment of particular
conditions.

We expect that providers will monitor the market place and
occupancy trends, and if deemed appropriate, will design,
develop and implement services accordingly. We believe that the
availability or non-availability of medicaid coverage and the
need for services are some of many factors that may lead
providers to develop new or additional services to respond tc
patient needs.

COMMENT: Does the Department agree that, in some circumstances,
SED children will need inpatient hospital care beyond the scope
of stabilization services provided by acute care hospitals?

RESPONSE: The Department believes that in most cases, after a

child is stabilized in an acute care facility, that the child
can be placed in a less restrictive setting. Options available

12-6/24/93 Montana Administrative Register



-1374-

include residential treatment centers, outpatient hospital
services, therapeutic group care, therapeutic foster care, and
other community-based services including psychiatrist and
psychologist services. In those cases where hospital level
treatment is required but is unavailable in Montana, services
may be provided out of state.

COMMENT How will the Department reimburse hospitals under
EPSOT guidelines for inpatient hospital treatment beyond that
provided by acute care hospitals? Which facilities will the
Department allow the necessary treatment to be provided in?

: The Department will continue to reimburse acute care
nospitals based on the payment methodology set forth in the
inpatient hospital rules. The department is revising its
inpatient hospital rules to increase significantly the DRG
reimbursement for these services. This reimbursement will be
available to all hospitals who are gualified to provide the
services and are enrolled as Montana Medicaid providers.

COMMENT: Once a child is stabilized and prepared for transfer
to an alternative setting, what rights to admission do SED
children have to other providers who contract with the State of
Montana to provide care?

: Children eligible for Medicaid will participate in
the managed care program discussed above. The managed care team
or managed care specialist will determine and arrange the most
appropriate treatment options. Under medicaid contracts, the
provider determines its admission policies, subject to applica-
ble laws. Medicaid recipients as such do not have any admission
preference over other prospective patients. The department
cannot comment on what admission rights may arise under
contracts with other state agencies.

: Does the Department intend by ending freestanding
hogpital care for SED children to expand services offered in
acute care hospital units? Does the Department (or the DFS or
DCHS), intend to increase the capacity of hospitals to treat
children, either by adding beds at existing hospitals, or
creation of new units at more hospitals?

RESPONSE: The Department does not have an agenda with respect
to the expansion of services offered in acute care hospitals.
As noted above we expect that providers will monitor the market
place and occupancy trends, and if deemed appropriate, will
design, develop and implement services accordingly. If
providers determine that additional services are needed, it may
be more appropriate to convert underutilized existing beds
rather than adding new beds or units. The department cannot
speak for DFS or DCHS on these issues.

COMMENT: Once a SED child is medically stabilized in a psyche
unit, are additional hospital services billable to state
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agencies who extend hospitalization beyond that period covered
by DRG payment?

: Absent a specific contractual liability or court
order, the department does not normally consider DFS or DCHS as
third parties with a prior responsibility to pay for services
before medicaid will pay. Accordingly reimbursement provided
under the inpatient hospital rule will be payment in full.
Hospitals receiving DRGC payments will receive the DRG amount
plus any appropriate outlier payments.

COMMENT: Commentor suggests the Department strike the require-
ment at ARM 46.12.590 (2) (b) that facilities who participate in
Medicaid be "devoted exclusively to children." This policy
forces providers to construct single use facilities rather than
integrating services in available, underutilized facilities.
SRS’ policy is more costly to the public, and contrary to
Department c¢ost containment goals.

The rules require that the facility be devoted to
residential psychiatric care and that the facility’s goals,
purpose and care be devoted exclusively to persons under the age
of 2. The rules do not require that the facility be devoted
exclusively to residential psychiatric care. The department
believes that the reguirement of gxclusive devotion to children
under 21 is necessary to require that medicaid inpatient
psychiatric services for children under age 21 be provided in
facilities separate from adult facilities. The department will
maintain this requirement. However, the medicaid rules do not
prohibit residential treatment service providers from providing
other services to children under age 21 if applicable department
of health and environmental sciences licensing and certification
are met for the residential treatment facility.

: SRS should amend the definition at ARM 46.12.590 (2) (p)
that "beds available" are those beds licensed i
physically exist. SRS should consider that facility licensure
is sometimes not relevant to actual bed capacity in many
facilities. For example, Holy Rosary Hospital in Miles City is
licensed for 100 beds, but operates only about 50 beds. Most of
the 50 other beds don’t actually exist. Similar situations
exist at St. James Hospital in Butte and Columbus Hespital in
Great Falls. SRS’ policy is antiquated and should be reconsid-
ered.

RESPONSE: Because occupancy will be a major component in the
computation of capital costs, it is essential that the depart-
ment have a standard and objective measure of the beds availi-
able. The department has entered into protracted discussions
with providers regarding "bede available" in the past and has
found that numerous definitions exist. A facility has the
option to reduce the number of licensed beds to more adequately
reflect the number of beds in use. We believe that the use of
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the number of licensed beds for determining occupancy is
appropriate.

: One commentor stated that the department should
redefine the term "occupancy rate" and .replace the term "beds
available" with the term "licensed beds" in ARM 46.12.590(2) (o).

: We appreciate the commentors suggestion, however, we
believe that the commentor’s version and proposed rule version
will be construed to mean the same thing and would thus be
applied identically. No change will be made.

COMMENT: ©On page 6 of the rule, SRS amends its reference to
HIM-pub. 15 to read "medicare coverage issues manual" rather than
"health insurance manual”. The HIM-15 is still the "health
insurance manual®. The "“medicare coverage issues manual" is
actually a special section within HIM-10, which is the "medicare
hospital manual". Commentor recommends that SRS retain the
original language in the rule.

RESPONSE: The reference in the current rule to the Health
Insurance Manual (HIM)-15 is incorrect. The manual referred to
as the HIM-15 is actually called the Medicare Provider Reim-
bursement Manual, HCFA-Pub 15. The amended reference in the
proposed rule was also incorrect and will be corrected in the
final rule notice. This change in the current rule language is
a correction only and does not make a change in the manual which
is used to determine allowable costs.

COMMENT: One commentor stated that they did not understand why
a change was proposed with respect to the department’s reliance
upon the HIM-15, particularly since residential treatment
facilities are not certified by Medicare.

RESPONSE: As noted above, the proposed amendment was intended
to correct the HIM-15 reference to state the actual name of the
manual, the Medicare Provider Reimbursement Manual, HCFA-Pub 15,
The "HIM-15" and the Medicare Provider Reimbursement Manual,
HCFA-Pub 15 refer to same document. The department intends to
make the change to reflect the titles as published on the cover
page of the manual. There is no change from the current rule in
the manual being used.

Residential treatment centers will continue to be reimbursed on
a retrospective cost basis under the proposed rule and thus the
costs incurred by providers are subject to audit. Although the
Provider Reimbursement Manual is issued by Medicare, we believe
that it is more practical and appropriate to utilize these
national standards rather than developing and implementing
standards specific to only the Montana Medicaid program.

One commentor stated that they had attempted to get a

COMMENT ] )
copy of the manual, but that the department indicated that it
did not have any available.
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RESPONSE: The department does not routinely maintain additional
copies of the manual due to the time and expense required to
maintain them. The department did not have extra copies already
prepared. The manual was in existence and available. Upon
reguest, we will make a copy of the document for the commentor,
allow the commentor to make his own copy or make it available
for review in this office during regular business hours. The
manual consists of approximately 1,000 pages of double sided
copies or about 2,000 pages in all. The first 20 pages of a
document will be copied for free. All subseguent copies will be
charged at a rate of $.20 per page. The commentor was also
informed that a manual could be obtained directly from HCFA.

COMMENT: In ARM 46.12.592(2)(c), SRS should clarify that
education costs are reimbursable retroactive to be the effective
date of the applicable federal regulation, and further, that
this benefit is extended to inpatient hospital programs.
Commentor also requests that SRS clarify that education program
benefits are reimbursable in addition to DRG payments in acute
care hospitals. Further, it would be more appropriate to phrase
the rule in a positive fashion, rather than a negative one.
Commentor’s suggestion is that the provision on educational
costs be amended to provide that educational costs will be
allowable under Medicaid to the extent that they are allowed
under the recent amendments to the federal regulations, and that
educational costs will be allowable effective on the date of
enactment of the new federal regulations.

The department agrees that educational costs are
allowable to the extent allowable under the amended federal
regulation. The rule language has been revised to state the
rule in a positive fashion. The department will apply the
federal regulation for services provided on or after December
21, 1992, although this is not stated in the rule. Educational
costs incurred by acute care general hospitals are outside the
scope of the above noted regulation and these rules. Moreover,
educational costs are allowable only for residents of inter-
mediate care facilities for the mentally retarded (ICFs/MR) as
defined in 483.440(a) and for individuals under the age 21
receiving inpatient psychjiatric services as defined in 441.154.

COMMENT: Commentor suggests SRS adopt a "hospital hold days"
policy similar to the program in long term care. It is well
known that residential and group home facilities hospitalize
patients and then refuse to allow readmission to the facility
upon stabilization by the hospital. Since the state is shifting
emphasis away from hospitals to residential and group home
models, the state must protect the children’s right to readmis-
sion to their "home". Such a policy will also protect hospitals
from being used as a dumping ground for group homes and
residential facilities.

RESPONSE: The department does not believe that a "hospital hold
days" policy is necessary for residential psychiatric services.

12-6/24/93 Montana Administrative Register



-1378~

Hospital hold days are used in the long term care program
primarily because of the exceptionally high occupancy rates
experienced by nursing facilities and because of the importance
of being able to return an elderly individual to the same
mursing facility after experiencing an acute care episode. In
most instances, the residential treatment center will only be
“"home" for a duration of six months or less, whereas a nursing
home is often the permanent home of an elderly person.

COMMENT: Commentor suggests that SRS reconsider the adoption of
the hospital market basket index in place of the TEFRA limits.
Adoption of an indexed c¢ost system without any incentive
payments will discourage adoption of cost containing strategies.
The more restrictive policies also discourage the development of
new programs and facilities, which is contrary to legislative
efforts +to increase residential programs needed to bring
Montana‘s children back to the state for treatment. SRS
policies also fail to recognize that development of treatment
programs takes more than twelve months. New facilities spend
several years developing staff and program resources needed to
provide care to children. SRS should consider a partner role in
the development of programs, rather than erecting barriers to
development of treatment programs.

RESPONSE: The department assumes that the commentor meant to
suggest that TEFRA should be used in place of the hospital
market basket index, since the rule does incorporate the market
basket index without any incentives. While we believe it is
important to contain cost increases, we deo not agree that it is
necessary to pay providers an incentive to contreol costs. We
believe that the upper limits will provide sufficient incentive
to control cost increases. The department does recognize that
the development of new services and programé can take some time.
However, we do not believe that the use of the market basket
index instead of TEFRA for trending inflation will impede the
development of new programs Or services.

COMMENT: It is important to remember that residential treatment
is not a substitute for inpatient hospital treatment. The two
types of treatments are not the same, as evidenced by the fact
that JCAHO accredits the two types of facilities under different
sets of standards. We believe Montana would run afoul of both
JCAHO accreditation standards and federal law if it were to
attempt to use residential treatment in situations in which
inpatient hospital treatment is required.

RESPONSE: The department does not intend to suggest that
residential treatment facilities should accept patients whose
conditions actually reguire a more restrictive level of care.

: The proposed rules use the terms "residential
treatment services" and "residential psychiatric care" inter-
changeably. The rules should be amended to use only the term
"residential treatment services" to avoid confusion and because
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it is more accurate. Also, "residential treatment facility" is
defined in section 50~-5-101, MCA rather than 50-5-103 as stated
in the propoged rule.

RESPONSE: The two separate terms were used purposely. The
terms are separately defined, and follow the similar separate
definitions specified in section 50-5-101(40) and (41), MCA.
The department believes these terms are clear and will retain
the use of the separate terms. The departuent agrees that the
statutory citation is incorrect and has corrected the citation
in the final rule.

COMMENT: The commentor believes that the provision concerning
emergency admissions should be deleted entirely.

RESPQNSE: The department concurs and will delete the reference
to emergency admissions.

COMMENT: One provider stated that they disagreed with setting
the base period as the fjirst full l12-month cost reporting period
ending after June 30, 1985 with no exceptions, because they had
planned to combine the first two years of cost reporting to make
this determination.

RESPONSE: It is not the intent of the department to change the
base year for residential treatment facilities who have had
their base year previously determined. The department has
already determined which year will be the base year for the
commentor and thus the commentor will not be negatively impacted
by the proposed rule changes. We would also like to note that,
contrary to the commentor’s statements, the provider has not
requested permission to use the first two years of operations as
the base period, nor has the department agreed to such a change.
We believe the provider may bhe confused by the department’s
intent to audit the first two years of operations at the same
time. Although the audit will span a two year period, the
administrative rules regarding base years and ceilings will be
applied to each applicable period.

COMMENT: The commentor felt that ARM 46.12.592(5)(c) may be
confusing since it may not be clear as to which capital-related
costs would be excluded from the base period.

RESPONSE: The department concurs with the commentor and has
amended the rule language to specify subsection (i) of 42 CFR
413.130.

COMMENT: An objection was raised with respect to the use of the
market basket index for setting maximum increase percentages for
residential treatment centers since RTCs are not hospitals. The
commentor also objected to the elimination of the upper limit as
contained in TEFRA.
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: It is the department’s position that the currept rule
does not utilize TEFRA and that this is not a change in the
reimbursement policy. Clarification has been added to the
proposed rule to make sure providers are aware that TEFRA will
not be applied.

The department believes that the market basket index is the most
appropriate standard to apply to residential treatpent
facilities. The market basket index is an inflationary ceiling
applied to hospitals who are exempt from prospective payment
reimbursement. Inpatient psychiatric facilities are among those
facilities which are exempt from the Medicare prospective
payment system. While residential treatment centers are not
inpatient psychiatric hospitals, they are similar in nature.
We also believe that the use of the market basket index is a
generous application and should be advantageous to the residen-
tial treatment facilities. As noted by the commentor, RTCs are
not hospitals. Accordingly RTCs do not incur many of the costs
to which hospitals attribute cost increases.

: The Department proposes to set a ceiling on reimburs-
able operating costs. This appears to be terribly discrimina-~
tory to efficient operators. There is no financial incentive
for holding costs down under this type of scenario. This
Section tells residential treatment facilities that if they
artificially increase expenses and inflate costs in their base
year, they will be way ahead in the future. Yet, those who
limit those costs by exerting efficient controls on their
operation will essentially be penalized. This section must be
revised to encourage efficient operations.

RESPONSE: The department strongly disagrees with the
commentor’s suggestion that operating ceilings should not be
imposed. Numerous studies of cost reimbursement principles and
practices have shown that if no ceilings are applied to
operating costs, that costs cannot be controlled. Providers
would have no incentive to control costs if no ceiling were
applied.

: One provider objected to limiting annual cost
increases by using prospactively estimated market basket indexes
as specified in ARM 46.12.592(8) (a), because the provider has no
way to control the annual percentage increases in such items as
utilities, food prices, workers’ compensation premiums, and
other insurance premiums. The commentor stated that the whole
system must be retrospective in order for it to work.

: It appears that the commentor is again suggesting
that all costs be reimbursed regardless of the rate of increase
in costs. The department strongly disagrees. The department
believes that costs would increase unreasonably if there were no
limitations. We believe the limitations set forth in the
proposed rules are reasonable and are generally accepted
practices of cost containment for cost~based providers within
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the health care industry. By establishing ceilings in advance,
providers are encouraged to develop and monitor budgets and
contain costs. The market basket index is a hospital wage and
price index that incorporates approximately weighted indicators
of changes in wages and prices that are representative of the
mix of goods and services included in the most common categories
of inpatient hospital operating costs. We believe this index
more than takes into account increases in the items mentioned by
the commentor.

: ARM 46.12.592(9) (a) should allow providers to receive
at least their ceiling amount for any period.

COMMENT: The proposed rule should be amended to provide that
Medicaid will recognize and pay the maximum increase even in
periods where Medicare may not provide for a target rate
increase. The rule should state that this maximum increase
percentage applies except in ‘those cases where Medicare
specifically precludes Medicaid from applying the increased
percentage.

HESPONSE: The department disagrees with the concept of
reimbursing providers for the maximum increase percentage if
costs have not been incurred to warrant such an increase. If
providers keep costs within the established ceilings, the costs
will be reimbursed to the extent the costs are reasonable and
allowable as specified in these rules. We do not believe it iz
either necessary or appropriate to reimburse facilities for
costs that are not incurred.

COMMENT: The commentor believes that TEFRA incentives should be
included in the rule to encourage cost containment. By limiting
incentive payments and establishing ceilings, etc., the

Department is encouraging cost explosions which will ultimately
cost the Department much more money in the long run.

RESPONSE: The department disagrees with the commentor that
costs will explode. To the contrary, the department believes
that the use of base rates and ceilings will control the rate of
cost increases in residential treatment facilities and will
encourage economic and efficient operations. TEFRA incentives
are an integral component of the Medicare prospective payment
system, Neither the current rule, nor the proposed rule will
utilize TEFRA incentives for medicaid purposes. Residential
treatment centers are not reimbursed on a prospective basis at
this time and we do not believe it is either necessary or
appropriate to provide incentive payments under a cost based
retrospective reimbursement system. In addition, Medicare does
not provide incentives for hespitals which are exempt from the
PPS reimbursement system.

COMMENT: ARM 46.12.592(9) (d) clearly contradicts the provisions
contained in paragraph (9) (b). Under subpart (b) providers can
obtain exceptions to the ceilings. But under subpart (d), the
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Department will not reimburse for those c¢osts even if an
exception is allowed.

RESPONSE: The department will clarify the language in (9) (d) to
make it clear that when exceptions to the ceilings are allowed
by the department, that those costs will be reimbursable.

One commentor questloned why the reference to
d;sproportlonate share hospitals in the current rule was being
removed in the proposed rule. Commentor felt that if inpatient
psychiatric facilities were eligible for DSH then residential
treatment centers should also be eligible.

RESPONSE: ©Only hospitals are eligible for DSH payments. Since
residential treatment facilities are not hospitals, the
reference to DSH payments was removed from the proposed rules.

COMMENT: One commentor expressed concern that the proposed rule
excludes malpractice insurance costs from operating costs.

RESPONSE: The ratlonale for excluding malpractlce insurance
costs from the 3 e, © ing costs is because hisgtori-
cally these costs have fluctuated wildly from year to year and
have caused or would have caused significant impacts on the base
period costs and future ceilings. The malpractice insurance
costs are rejmbursable and are added back during the computa-
tion of the cost settlement amount. The department will clarify
the rule to make this point clear.

COMMENT: The proposed rule needs to clearly state that leave
days not reimbursed by Montana Medicaid are not to be included
in Medicaid inpatient days for purposes of this calculation.

RESPONSE Therapeutic home visit days not reimbursed by Montana
Medicaid are not included in Medicaid inpatient days for
purposes of the calculation in ARM 46.12.592(6) (d). The
computer system used by the department’s fiscal intermediary to
generate cost settlement information counts only those days
actually paid for by Medicaid as Medicaid days. We do not
believe additional clarification is needed.

COMMENT: The commentor felt that SRS should set forth time
frames for requesting exceptions to operating cost ceilings and
establish procedures to be followed by the provider in making
the request and by the department in reviewing and responding to
the request for exceptions. The rule should set forth the
rmethod for adjusting an approved rate exception and should also
set forth whether an exception must be requested year after
Year, or if once granted, is approved for so long as the
condition or circumstance giving rise to the exception exists.

RESPONSE: ‘The department does not believe further changes to

this section of the rule are warranted. We do not believe the
establishment of specific time frames will improve the process
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and in fact they may be detrimental to either or both the
provider and the state if the matter is of such a nature that a
resolution cannot be arrived at within preestablished time
frames. The method for adjusting rate exceptions may vary
depending on the circumstances and we do not believe a "one size
fits all" approach is appropriate for this process.

COMMENT: Commentor suggested the rule clearly specify the type
of report the department requires to be filed for cost reports.

RESPONSE: The department requires facilities to complete the
HCFA-2552 cost report form. We do not believe it is necessary
to specify the form number.

COMMENT: The reguirement that business records of any related
party including any parent or subsidiary firm be available at
the facility is impractical and should be deleted. At a
minimum, this section should be modified to state that these
records be made available at the related entity’s offices.

RESPONSE: The intent of this section is to require facilities
to provide adeguate documentation to support the costs they have
claimed for Medicaid reimbursement. We do not believe it is
reasonable to require an auditor to travel to the place of
business of a related party or parent company. The respongibil-
ity of documenting the allowability of all costs claimed rests
with the provider and we believe the provider should be required
to produce the documentation at the facility.

The commentor expressed concern that out-of-state
providers do not file the HCFA~2552 cost report and also do not
have a separate audit report issued each year. The proposed
rule will require such out-of-state facilities to prepare
separate audited financial statements at an additional expense.
The rules should provide for the submission of financial
statements which are part of a consolidated financial statement.

RESPONSE: The department would much prefer that all residential
treatment centers complete and file HCFA-2552 cost reports,
however, in those instances where a provider is not required to
file the HCFA-2552, audited financial statements will be
required. Cost report information or audited financial
statements are needed to set interim rates and to perform cost
settlements to ensure that all Medicaid payments reflect only
those costs allowable under the Montana Medicaid program.
Consolidated financial statements do not provide the detailed
information necessary to complete these tasks. If the depart-
ment determines that audited financial statements do not provide
adequate information for Medicaid purposes, the department may
change the rule at a later date to require the submission of
HCFA-2552 from all providers regardless of whether they are
located in state or out of state.
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COMMENT: Each of the proposed rules continues to rely on
53-6~141, MCA as part of the statutory authority being imple-
mented. This code section, formerly detailing the amount,
scope, and duration of assistance, was repealed by the Montana
legislature in 1989. It is no longer ¢good implementing
authority for the proposed rules.

RESPONSE: The department does not rely on section 53-6-141, MCA
in adopting these rules. The citation to this section has been
retained in the list of implementing authorities for historical
purposes. The department is reguired to retain this reference.
The department actually relies upon only the underlined sections
of the code for purposes of the proposed amendments.

COMMENT: The occupancy percentage should be applied only to the
depreciation, interest and other capital ceosts allocable to
patient care areas of the facility. To apply the minimum
occupancy factor to general service overhead capital costs
allocable to administration, medical records and similar areas
of the facility inappropriately excludes a portion of these
costs, when the objective should be to exclude excess and unused
patient care space.

RESPONSE: The department believes that the minimum occupancy
percentage should operate to exclude recognition of all excess
capacity in the facility, not just patient areas. The rule will
not be revised as suggested.

5. These amendments are effective July 1, 1993 and apply tc
services provided on or after July 1, 1993.

Rule Reviewer Director, Social and Rehabilita-—
tion Services

Certified to the Secretary of State June 14 , 1993.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1222, 46.12.1226,
46.12.1229, 46.12.1231,
46.12.1235, 46.12.1237,
46.12.1243, 46.12.1246,
46.12.1249, 46.12.1258 and
46.12.1260 pertaining to
medicaid nursing facility

NOTICE OF THE AMENDMENT OF
RULES 46.12.1222,
46.12.1226, 46.12.1229,
46.12.1231, 46.12.1235,
46.12.1237, 46.12.1243,
46.12.1246, 46.12.1249,
46.12.1258 AND 46.12.1260
PERTAINING TO MEDICAID
NURSING FACILITY

e et e At st et S Nt N

reimbursement REIMBURSEMENT
TO: All Interested Persons
1. on April 29, 1993, the Department of Social and

Rehabilitation Services published notice of the proposed amendment of riles
46.12,1222, 46.12.1226, 46.12.1229, 46.12.1231, 46.12.1235,
46.12.1237, 46.12.1243, 46.12.1245, 46.12.1249, 46.12.1258 and
46.12.1260 pertaining to medicaid nursing facility reimbursement
at page 662 of the 1992 Montana Administrative Register, issue
number 8.

2. The Department has amended rules 46.12.1235,
46.12.1237, 46.12.1249 and 46.12.1258 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.1222 DEFINITIONS Subsections (1) through (14) (e)
(xxxi) (D) (V) repain as proposed.

Subsection (14) (e) (xxxi) (F) remains as proposed in text but
is renumbered (14) (e) (xxxi) (E).
Subsections (14) (e) (xxxii) through (20) remain as proposed.

AUTH: 5362113 MCA
IMP:  53-6-101, 53-6-111 and 53-6-113 MCA

46.12.1226 NURSING FACILITY REIMBURSEMENT Subsections (1)
through (3) (b) remain as proposed.

c ovider’s per diem rate ective July 1 of the
rate vear shall not exceed the provider’s AVERAGE per diem
private pay rate for a semi-private bed, PLUS THE AVERAGE COST
IF ANY, OF ITEMS SEPARATELY BILLED TQ PRIVATE PAY RESIDENTS, acs
specified by the provider in the department’s survey of private

rates conducted annually between ril 1 and Ju 1 prior to
the _rate vear. Providers who do not respond to the department’s
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N A ove ent wi be
as provided jin ARM 46.12.1261.
Subsections (3) (¢)(ii) through (13) remainh as proposed.

AUTH: 53-6~113 MCA
IMP: 53-6-10], 53-6~111 and 53-6-3113 MCA

[0)24 TING __COST___COMPON Subsections (1)
through (3) remain as proposed.
(4) The operating cost limit is 336% 335% 110% of median
operating costs.
Subsection (5) remains as proposed.

AUTH: 53-6~113 MCA
IMP: £3-6-101, 53-6-111 and 53-6-113 MCA
6 G (] (6]

Subsections (1) through (3) remain the same.

(4) The direct nursing personnel cost limit is 128% 3136%
125% of the statewide median average wage, multiplied by the
provider’s most recent average patient assessment score,
determined in accordance with ARM 46.12.1232.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-10), 53-6-111 and 53-6-113 MCA

46.12.31243 INTERIM PER DIEM RATES FOR NEWLY CONSTRUCTED

FACILITIES AND NEW PROVIDERS Subsections (1) through (2)
(¢) remain as proposed.

(d) OR.C ()4 OCC ON R
1993, TFhe provider’s interim rate shall remain in effect until
the provider has filed with the department in accordance with
ARM 46.12.1260 a complete and accurate cost report covering a
period of at—least six months participation in the medicaid
program in a newly constructed facility, as a new provider or
following a change in provider as defined im ARM 46.12.1241.
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Pthe interim rate wil)l be
adjusted only upon computation of a new interim rate effective
July 1 of each rate year, or following a rate adjustment request
by a new provider with an interim rate set using a previous
provider’s cost report, as follows:

Subsections (2)(d) (i) through (2)(d)(iv) remain as
proposed. .
(A) the—appiicable-mpaxinun-—rake--under—the-provisions-eof

if_the previous ewmepts
’ s t ~wej d
median rate for all facilities for the current vear, thep_ the
new provider’'s igte;ig rate shall be the )lesger of:
(1) the previous gggggﬁg PROVIDER’S rate adjusted y an
amount, if anv, determ;ned in _accordance with subsections

Subsection (2)(d)(1v)(A)(II) remains as proposed.
(B) th ed--medi
r-kesg~ 1f_ the previous g!uggﬁg PROVIDER’S rate g
g;g ater ;hag the bed-weidhted wmedjan rate for all providers for
the current vear, then the new provider’s interim rate shall be
t vious
Subsections (2) (e) through {(3) (b) (1ii) remain as proposed.

AUTH: Sec. 53-6=113 MCA
IMP: Sec. 53-6-10]1 and 53-6-113 MCA

46.12.1246 ITEMS BILLABLE TO RESIDENTS Subsections (1)
through (1) (b) remain as proposed.

(#c) cosmetics AND QBOOM;NQ ITEMS AND SERV Iggg IN EXCE&
o] D C,

(#d) PERSONAL COMFORT Imgug, INCLUDING tobacco products

and accessories, NOTIONS, NOVELTIES, AND CONFECTIONS;
Subsections (1) {e) and (f) remain as proposed.
(3g) television, RBDIO and private telephone rental;
(mh) less-than-effective drugs (exclusive of stock items);

v v -V
c SU. :
g .
Xk S0 Q G}
(1) FLOWERS AND PLANTS;
V. [8) :
C R RN, v 00,
0! PREPARFE FAC

Subsection (1) (i) remains as proposed in text but is renum-
bered (1) (o).

Subsections (2) through (2)(b) remain as proposed.

AUTH: 53-6-1313 MCA
IMP: 53=6=310J) and 53-6-113 MCA
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Subsec—

tions (1) through (4)(a)(ii) remain as proposed.
iid (9) OV, ocC

Subsections (4) (b) through (7) remain as proposed.

AUTH: Sec. 53-2-201 and $3-6-113 MCA
IMP: Sec. 53-6-101 anhd 553-6-113 MCA

4. The amendments to ARM 46.12.1222(14)(e) and ARM
46.12.1246 will be effective October 1, 1993 and will be applied
to nursing facility services provided on or after October 1,
1993. All other amendments specified in this notice will be
effective July 1, 1993 and will apply teo nursging facility
services provided on or after July 1, 1993.

5. The Department has thoroughly considered all
commentary received:

Licenssd to Non-licensed Ratio

COMMENT: The department is proposing to calculate providers’
licensed to non-licensed ratio from cost report information
rather than from the wage survey. Because this ratio is so
important in determining staffing requirements and if the change
causes a significant shift in the ratio, the department should
not implement this change or should phase-~in this change. Draft
information provided does not indicate that this change in
calculation of the ratio has changed the ratio significantly.

COMMENT: The department should provide an assurance in the
response to comments that changing the source of data used by
SRS in computation of the licensed management minutes will not
appreciably affect the staffing reguirements or the average
patient assessment score.

RESPONSE: The department proposed to use cost report information
for the calculation of the licensed to non-licensed ratio
because we believe it is more accurate. This information is an
accumulation of 12 months of data rather than a one-month snap
shot of information as is presented on the monthly wage survey
of providers. The department’s analysis indicates that the cost
report information computes an accurate licensed to non-licensed
ratio that is not significantly different from the survey
results that we have accumulated over the last several years.

Proposed 1994 ratio 1.793
1993 ratio 1.804
1992 ratio 1.779
1991 ratio 1.764
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The department will eliminate use of the survey of wages,
benefits and hours, and will use the cost report information to
compute the licensed to non-licensed ratio for fiscal year 1994
and subseguent years.

Resident Punds Chargas

COMMENT: The department is adopting the regulations pertaining
to charges to resident funds effective July 1, 1993. These
federal regulations are not effective until October 1, 1993.
These rules should nct be implemented until the federally
required effective date of October 1, 1993.

RESPONSE: The department agrees with this request and will make
these changes effective on the federal regulation implementation
date of October 1, 1993, as published in the November 12, 1992
federal register.

CCMMENT: The proposed rule contains changes in costs which may
be charged separately to medicaid patients and those which must
be included in the medicaid daily rate. This is being done to
comply with federal regulations published November 12, 1992 in
the Federal Register. We do not believe that the federal
regulations dealing with cests for which facilities may not
charge residents regquire facilities to provide vitamins,
multivitamins, vitamin supplements and calcium supplements as
part of the daily rate. Because the regulation does not clearly
require these items to be included, we recommend that these
items be removed from section 46.12.1222 and be inserted back
into section 46.12.1246 as items billable to residents. Without
a clear federal mandate, there is no reason for the department
to require a facility to provide these items and drive up the
cost of nursing home care.

: The federal regulations and the comments and responses
that were issued with these regulations do not address specifi-
cally whether vitamins, multivitamins, vitamin supplements and
calcium supplements are resident billable items. Health Care
Financing Administration staff have indicated in conversations
with department staff <that these items are not addressed
specifically in these regulations and that it is left to the
state to determine its policy on this issue. Since there is nc
clear federal mandate to include these items as part of the per
diem rate, the department will list them as patient-billable in
ARM 46.12.1246 until such time as there may be a federal
regquirement teo include these specific items and their costs in
the per diem rate.

COMMENT: Section 46.12.1246 should be expanded to include the
complete list of items billable to residents as specified in the
federal regulation. Items listed in the federal regulation but
not included in the proposed rule at section 46.12.1246 include
the following: personal confort items, including smoking
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materials, notions and novelties, and confections; grooming
items and services in excess of those for which payment is made
under medicaid or medicare; personal clothing; personal reading
matter; flowerse and plants; noncovered special care services
such as privately hired nurses or aides; specially prepared or
alternative food reguested instead of the food generally
prepared by the facility. We believe that adding these items
would bring the rules more closely in line with the federal
rules and avoid any confusion.

RESPONSE: The department agrees that the addition of these jtems
and services in the list of items billable t¢ residents in the
administrative rules would serve to clarify the list of billable
items for facilities and would be in line with the federal
regulations. ARM 46.12.1246 has been modified to include thisz
list of items and services.

Private Pay Limits

COMMENT: I support the change regarding the private pay
limitation. Medicaid should not be paying facilities in excess
of their private pay charges.

: The definition for the per diem private pay rate
should be changed to clarify that the "per diem private pay
rate" means the average per diem rate charged to private pay
individuals plus the average cost of items separately billed to
private pay residents that are included in the medicaid per diem
rate.

The rule should be changed to allow for a medicaid
rate that has been limited because of a private pay rate to be
increased if the private pay rate increases during the rate
year. The legislative language provided that medicaid would not
pay more than the private pay rate. It did not provide that
facilities be penalized for Xeeping their private pay rate as
low as possible for as long as possible. Once a facility’s
private pay rate is at least equal to the facility’s calculated
medicaid rate under the formula the facility should be entitled
to that rate. PFacilities should be allowed to phase in higher
rates during the year, rather than make a large increase at one
time and the department should adjust rates for limited nursing
facilities who raise their rates throughout the year.

COMMENT: We are concerned with the wording in 46.,12.1226
(3)(c) (1) regarding the statement that any decrease in the
amount customarily charged private paying residents from that
reported in the department’s annual survey will result in
decreased reimbursement to a facility. This drop in the
customary charges to private paying customers should not result
in decreased reimbursement to a facility unless the total
charges drop below the medicaid reimbursement level. I believe
the department intended to apply this section in the following
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manner and would suggest the following wording change: the
department will decrease the provider’s medicaid per diem rate
to the extent the medicaid aggregate charges, expressed as a per
diem, computed using actual rates customarily charged private
paying residents is below the provider’s medicaid per diem rate
as calculated in sections 46.12.1229-46.12.1258 retroactive to
July 1 of the rate year, and any overpayment will be collected
as provided in ARM 46.12.1261.

COMMENT: We recommend that the private pay limit be modified tc
allow for changes in the private pay rate if such changes
correspond with the beginning of a facility’s fiscal year rather
than on a state fiscal year.

We oppose the method of implementing a private pay
limit in the payment formula. The savings will likely ke
immaterial, and would actually force some providers to raise
private pay rates to match medicaid payments. This limit flies
in the face of facility efforts to contain medical costs.
Providers who support the department’s bed tax proposal now must
explain that the policies of taxing bed days and the private pay
limits mean that their rates must be increased.

RESPONSE: The department was directed to implement the private
pay limit as part of a legislative cost containment provision
that was included in House Bill 2, the general appropriations
bill, during the 1993 legislative session. The legislative
language limits a facility’s medicaid rate to no more than the
facility’s private pay rate. The proposed rule would implement
a limit on medicaid reimbursement if a facility’s private pay
rate is lower than the computed medicaid rate. The departhent
will survey nursing facilities to determine the private pay rate
effective July 1, 1993, If the private pay rate is less than
the July 1 medicaid rate computed under the reimbursement
formula, then the facility’s medicaid reimbursement is limited
to the facility private pay rate for the entire rate year.

The survey form sent to all providers requires providers to
report their private pay rate effective July 1, 1993. The
department requested that each facility report its per diem rate
based upon a semi-private room and a per bed day amount for
separately billable items and services which are included in the
medicaid per diem rate. If the facility has a range of private
pay rates for semi-private rooms, facilities should average
these rates or report the rate for the level of services that
most closely matches the medicaid requirements. Facilities were
also notified that the department will not set the final 1994
nursing facility per diem rate until the facility responds to
the survey.

The private pay limit is intended to insure that the medicaid
program is not paying more for nursing facility services than
private paying residents are charged. Additional language will
be added to the rule to clarify the department’s intent that the
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facility’s medicaid rate will decrease during the rate year if
the private pay rate is less than the rate specified in the
survey, and the average private pay rate and separataly billed
items are lower than the computed medicaid rate.

The private pay limit will be based upon the private pay rate
effective July 1 and rates will not be adjusted upward for
private pay rate increases occurring during the year. To
monitor private rates and to continually adjust rates would be
costly and is not administratively feasible. Each facility will
need to evaluate the cost of providing nursing facility care and
compare this to the private pay charges in order to determine if
the private pay rate is reflective of the cost of providing care
for the year beginning July 1. Based on this analysis, some
private pay rates may need to be raised, not because of the
limit on the medicaid rate but because the cost of providing
this care is greater than what is being charged to the private
paying resident for this care. Medicaid should not be respon-
sible for absorbing costs of providing care to private paying
residents. If facilities increase their private pay rates
during the year there will be no adjustments to the computed
Medicaid rate established on July 1.

Property Component

COMMENT: Although we are not in agreement with the property
component calculation we will not object to those rules as the
department continues to work on revising the property method-
ology.

COMMENT: The department should consider potential adjustment to
the property rate upon a change of ownership if a provider
incurs additional property costs with the goal of implementing
efficiencies in the operations of the provider. Since the
medicaid program will benefit significantly from these savings
it would be appropriate to provide a consideration for a special
property rate adjustment in these cases if the operating cost
savings exceed the property cost increases.

RESPONSE: The department will continue during the next year to
evaluate changes to the system for reimbursing property costs.
The departmwent will be analyzing the recently completed property
reimbursement study and, in conjunction with a property
reimbursement task force, will consider property reimbursement
changes for rate year 1995. The department is interested in any
ideas from providers on possible changeg in the property reim-
bursement methodeology.

Change in Provider Provisions

COMMENT: ARM 46.12.1260 requires a cost report to be filed
after six months participation following a change of ownership.
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Thiz cost report would be used to issue a more prompt retroac-
tive settlement. While it is desirable to implement a final
retroactive settlement as soon as possible there are some issues
which need to be addressed in making a change such as this. Due
to timing of the change in ownership the provider’s expenses for
the first six months may not include the full amount of some
expenses that the facility will be incurring. These expenses can
be distorted depending on the timing and circumstances of the
change in ownership.

Suggestions for options when a change in ownership occurs are:

Leave the cost reporting reguirement as it has been in the past
to allow the provider flexibility in selecting the most
representative period for cost reporting. Or, adopt the pro-
posal reguiring a six month cost report, but allow flexibility
in the rate setting procedure to adjust the expenses on the six
month ¢ost report for issues which can be documented as costs
not included in the cost base. Adjust the costs to reflect six
months of expenses rather than one or two months costs for items
that are not fully reported. Another option to encourage
efficiency would be to set the rate based on a blend of the rate
computed from the six month cost report and the rate computed
using the prior owner’s cost report. The midpoint could be used
to compute the settled rate. We would suggest that the rate
computed by the blend be used for the retroactive adjustment to
the rate for the initial period as well as the subsequent July
1 rate setting, and would be considered the base period cost
report. These changes would allow more equity to the rate
setting process.

RESPONSE: The department proposed to modify the rule regarding
interim rate providers in order to require the submission of a
cost report after six months participation in the medicaic
program. This rule was proposed to allow new providers and the
department a method to speed up the settlement process with
interim rate providers. Most providers who are operating under
an interim rate computation are requesting that they be able to
submit cost reports of six months participation to settle up on
the interim rate. While it may be true that for some providers
the six month cost report does not include all of the costs that
may be incurred by the provider, in most instances six months of
cost data will be representative of the operations of the new
provider and will be accurate cost information to settle the
interim rate for that provider. All providers could argue that
there are some costs that are not fully represented in their
cost base that would reguire this type of adjustment to be
considered. The proposal to project future costs and add them
to six months of actual cost does not make sense. Under this
proposal the interim rate would then be settled based partly on
projections of costs or approximations of costs, rather than on
actual cost.
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The use of a six month report will allow the department to keep
interim rates to a minimum and will allow providers to have
settlements of these rates in a wore timely manner. This will
eliminate the issuance of two and three rate changes for
providers when the cost report is filed and the settlement
impacts two or three rate periods. This will reduce complexity
from a provider standpoint and will lessen the administrative
time involved for the department in adjusting rates retro-
actively over several reimbursement periods.

Allowing providers to choose from a s£ix month report and a
regularly filed cost report of at least six months would unduly
complicate the settlement process and would provide an opportu-
nity for providers to game the settlement process depending on
the cost experience during those two reporting periods. Since
the majority of providers with interim rates prefer the quicker
settlement of the interim rate the department will adopt the
rule as proposed and will reguire the six month report for the
settlement of an interim rate. In order to provide providers
sufficient notice, we will implement the six month filing
requirement for changes in provider occurring on or after July
1, 1993. cCurrent rules will apply for interim rates and cost
report filings for changes in provider occurring prior to July

1, 1993. The department has also revised the proposed rule
references to changes in ownership to refer to changes in
provider, consistent with other language in the rules.

Direct Nursing Computation:

COMMENT: Some providers commented on the computation of the
direct nursing component and the use of base period cost report
information and base period patient asseszsment histoery to
compute a base period wage rate prior to application of
inflation. The concern was that the use of the patient
assessment information does not compute a true wage rate and
that the use of the staffing report patient assessment component
might compute a better approximation of the wage rate in the
base period. There were suggestions that this change should be
made to the direct nursing computation.

RESPONSE: The use of the staffing report information in the
computation of the direct nursing component may have some merit
for further analysis. The department’s understanding of how
thig would change the direct nursing computation would be that
the base period nursing costs would be divided by averaged
staffing report patient assessment information from the same
cost reporting period to compute the base period wage.
Providers with high costs and low staffing would have a higher
base period wage component prior to inflation being added.
Conversely, providers who have average or high costs and who
alsc use more staff would receive a lower component based on how
the facility staffed in the base period.
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There are some inherent problems with using the staffing reports
as a indicator of wages. For example, the staffing reports are
reflective of only direct care hours. Cost reports include all
costs associated with nursing. Abstracts are reflective of the
care needs during the base period, while the staffing report is
reflective of how the facility staffed (at the minimum, within
10% or higher). The patient assessment information is validated
during the year, while the staffing report information is
validated only on selective audit. Using the staffing report,
facilities which staff to the minimum may receive more monhey in
this component than the one who staffs at higher ratios. There
are many unanswered guestions about using the staffing report to
compute the wage component and this would be considered a major
change in the methodology which would impact every provider and
the computation of the nursing component. The department will
consider the merit of this change in its analysis of the patient
assessment system and conversion to a system of reimbursement
that incorporates the minimum data set.

Parcentage Changes:

COMMENT: Legislative appropriations are insufficient to fund
the methodology with the operating limit percentage at 115% of
the median and the direct nursing limit at 130% of the median.

RESPONSE: In the final rule, the department has reduced the
percentages for the operating and direct nursing component
limits from those proposed in the rule notice. The operating
component limit will be set at 110% of the median and the direct
nursing component limit will be set at 125%. The rates set
using the current percentages will comply with legal require-
ments that rates be reasonable and adequate to meet the costs
which must be incurred by efficiently and economically operated
facilities in order to provide care and services in conformity
with applicable state and federal laws, regulations, and quality
and safety standards. The department proposed using the
increased percentage levels to meet target levels which the
department agreed to meet if sufficient funds were appropriated.
Sufficient funds were not appropriated to implement these
percentage levels, and the department does not believe that the
higher levels are necessary to comply with legal requirements.
The percentages for the incentive component will remain as
proposed in the first notice of the rule. The department
estimates that any funding that is not projected to be distri-
buted through initial rates set for July 1 will actually be
distributed as nursing facility reimbursement as the result of
rate appeals, patient assessment adjustments, increased
reimbursement for services provided to head-injured residents
and other adjustments to providers rates during the year. The
department beljeves that this is a necessary decision in light
of the legislative mandate that there will be no supplemental
appropriations for any programs during this fiscal year.
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2Z;y7\ Agéiaaf t_;;¥;{-;E%LF\n_ '/
Rule Reviewer Director, Social and Rehabilita-
tion Services '

Certified to the Secretary of State June 14 , 1993.
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BEFORE THE DEPARTMENT OF SOCTIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the } NOTICE OF THE AMENDMENT OF
amendment of rule 46.12.1928 } RULE 46.12.1928 PERTAINING
pertaining to targeted case ) TO TARGETED CASE MANAGEMENT
management for adults ) FOR ADULTS

TO: All Interested Persons

1. on May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.12.1928 pertaining to targeted case
management for adults at page 920 of the 1993 Montana Adminis-
trative Register, issue number 9.

2. The Department has amended 1rule 46.12.1928 as
proposed.
3. No written comments or testimony were received.

. _—
o s, = G '
Rule Reviewer Director, Socdial and Rehabilita-
tion Services

Certified to the Secretary of State dJune 14 1993.

’
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.3002, 46.12.3801,
46.12.3803 and 46.12.3804
pertaining to medically
needy

ROTICE OF THE AMENDMENT OF
RULES 46.12.3002,
46.12.3801, 46.12.3803 AND
46.12.3804 PERTAINING TO
MEDICALLY NEEDY

TO: All Interested Persons

1. On May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46,12.3002, 46.12.3801, 46.12.3803 and
46.12.3804 pertaining to medically needy at page 913 of the 1993
Montana Administrative Register, issue number 9.

2. The Department has amended rules 46.12.3002,
46.12.3801, 46.12.3803 and 46.12.3804 as proposed.

3. No written comments or testimony were received.

S Bl =

Rule Reviewer Director, Social and Rehabilita-
tion Services

certified to the Secretary of State June 14 , 1993.

Montana Administrative Register 12-6/24/93



-1399-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.4002, 46.12.4004 and
46.12.4006 pertaining to
AFDC-related institution-
alized individuals

NOTICE OF THE AMENDMENT OF
RULES 46.12.4002,
46.12.4004 AND 46.12.4006
PERTAINING TO AFDC-RELATED
INSTITUTIONALIZED
INDIVIDUALS

TO: All Interested Persons

1. Oon May 13, 1993, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.4002, 46.12.4004 and 46.12.4006
pertaining to AFDC-related institutionalized individuals at page
905 of the 1993 Montana Administrative Register, issue number 9.

2. The Department has amended the following rules as
proposed with the following changes:

46, 4002 OUPS COVERED, AFDC-R D INSTITUTION 2

INDIVIDUALE Subsection (1) as proposed.

they—§re7§§4rmedéea&—é§§§§%a%

Subsections (1) (b) and (1) (c) remain as proposed but will
be renumbered (1) (a) and (1) (b).

Subsection (2) remains as proposed.

(a) individuals described in subsections (1) (ka) and
(1) (eb) who are ineligible for coverage as categorically needy
because of excess income.

AUTH: Sec. 53-6-1]3 MCA

IMP: Sec. 53-6-13]1 MCA

46.12.4004 NON-FINANCTAL REQUIREMENTS, AFDC~RELATED IN-

STITUTIONALIZED JINDIVIDUALS Subsection (1) remains as
proposed.

(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric

facilities or programs pursuant to_ the requirements of ARM
46.12.4002(3) (eb), the nonfinancial requirements for medicaid

under this subchapter, whether as categorically needy or
medically needy, consist of the age requirement and applicable
service requirements.
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AUTH: Sec. 53=6-113 MCA
IMP: Sec. 53-6-131 MCA

4 . 4006 G- -
V. F Subsection (1) remains as proposed.

(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
facilities or prograns egquiremen

b) , the financial requirements for medicaid under
thls subchapter as categorically needy are the AFDC financial
requirements which are set forth in ARM 46.10.401 through
46.10.406 and 46.10.505 through 46.10.514. These will be used
to determine whether:

(3) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
facilities or programs pursuant to the reguirements of ARM
46.12.4002(1) (eh) who are ineligikble under subsection (2)
because of excess income, the financial requirements for
medicaid under this subchapter as medically needy are the
medically needy financial requirements for noninstitutionalized
AFDC~related families and children which are set forth in
subchapter 38. The financial provisions of this subchapter
which apply to individuals under 21 who are ineligible for
medicaid under ARM 46.12.3401(1) (b) (iii) and ARM 46.12.3401(3)
apply identically to the above described individuals under 21.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA

3. The Department has thoroughly considered all
commentary received:

COMMENT: ARM 46.12.4002 needs to specify that individuals
receiving IV~E foster care maintenance are eligible for Medicaid
whether or not they are court ordered to the custody of the
Department of Family Services.

RESPONSE: Foster care eligibility for Medicaid is covered in ARM
46.10.307. If a dependent child has been removed as a result of
a judicial determination and the child is subsegquently placed in
a foster family home or child~caring institution, they will
continue to be eligible for Medicaid.

ARM 46.12.4002, 4004 and 4006 deal with groups of individuals
whose eligibility is determined by the fact that they are in an
institutional setting and are included as a reasonable classifi-
cation in the state plan.
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Since these rules do not in any way pertain teo criteria used to
determine Medicaid eligibility for non-institutionalized AFDC~
related individuals, including foster care, ARM 46.12.4002 will
be further amended by deleting subsection (1) (a) and the rest of
the subsections will be renumbered.

COMMENT: Are youths who are ocut of the home under voluntary
placement agreements "in the custody of the department of family
services" as the term is used in the proposed amendment?

RESPONSE: HNo. "{I)n the custody of the department of family
services" means that custody has been transferred to the
Department of Family Services through court proceedings.

N g o =
T e LU ] g .
Rule Reviewer Director, Social and Rehabllita-
tion Services
Certified to the Secretary of State June 14 , 1993,
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VOLUME NO. 45 OPINION NO. 7

CITIES AND TOWNS - Authority of self-governing city to enact
photo-radar ordinance; .

HIGHWAYS - Authority of self-governing city to enact photo-
radar ordinance;

MOTOR VEHICLES - Authority of self-governing city to enact
photo-radar ordinance;

MUNICTIPAL GOVERNMENT - Authority of self-governing city to enact
photo-radar ordinance;

TRAFFIC - Authority of self-governing city to enact photo-radar
ordinance;

MONTANA CODE ANNOTATED - Sections 7-1-111 to 7-1-114, 7-5-4101,
7-14-4102, 7-14-4103, 45-2-301, 45-2-302, 61-8-303, 61-8-306,
61-8-309, 61-8-310, 61-8-312, 61-8-313, 61-8-353 to 61-B-356,
61-8-711, 61-12-101;

OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 42
(1992), 44 Op. Att'y Gen. No. 34 (1992), 43 Op. Att'y Gen. No.
53 (1990), 43 Op. Att'y Gen. No. 41 (1989), 37 Op. Att'y Gen.
No. 68 (1977).

HELD: The City of Billings, under its self-government
charter, is not precluded by statute from enacting a
photo-radar ordinance providing either for

accountability on the part of the registered owner for
illegal speeding by any person operating the vehicle
with the owner's permission, or for a permissive
inference that the registered owner was the speeding
violator.

June 7, 19932

Mr. James L. Tillotson
Billings City Attorney
P.0. Box 1178
Billings, MT 59103

Dear Mr. Tillotson:

You have requested my opinion on a gquestion which I have
rephrased as follows:

May the City of Billings, under its self-government
charter, enact a photo-radar ordinance providing for
either accountability on the part of the registered
owner for illegal speeding by any person operating the
vehicle with the owner's permission or for a
permissive inference that the registered owner was the
speeding viclator?

I have used the term "accountability” in place of "vicarjous
liability" because Montana's criminal code, MCA title 45,
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recognizes legal accountability as the only method by which one
individual may be held responsible for the criminal conduct of
another.

I understand that by photo-radar, you mean a sophisticated
device which not only records the actual speed of passing
vehicles but which also takes a photograph of each vehicle in
conjunction with the radar reading. The photographs would show
the vehicle's license plate, the speed of the vehicle, the time
and date the speed reading was made and the location of the
speed reading. The photograph would also identify the officer
operating the unit at the time the speed reading and photograph
were made and provide a good image of the driver's face, even
after dark.

The City of Billings proposes to enact an ordinance which would
provide for the mailing of a complaint and summons to the
registered owner of a vehicle which was determined by the phote-
radar device to have been illegally speeding. Under your
proposal, the registered owner would either: (a) be accountabie
for a speeding violation committed by any driver using the
vehicle with the owner's permission, or (b) face a permissive
inference that the owner was, in fact, the illegal speeder.

Previous opinions from this office have held that, in
determining whether a self-government city is authorized tc
exercise a particular power, it 1s necessary to engage in a
three-part analysis:

(1) consult the charter and consider constitutional
ramifications;

(2) determine whether the exercise is prohibited
under the various provisions of title 7, chapter 1,
part 1, MCA, or other statute specifically applicable
to self-government units; and

(3) decide whether it is inconsistent with state
provisions in an area affirmatively subjected to state
control as defined by section 7-1-113.

44 Op. Att'y Gen. No. 34 (1992), 43 Op. Att'y Gen. No. 53 at
184, 185-86 (1990), 43 Op. Att'y Gen. No. 41 at 130, 132 (1989),
and 37 Op. Att'y Gen. No. 68 at 272, 274 (1977).

Regarding the first step of this analysis, in adopting the
Billings c¢ity charter the city has reserved all powers available
to a self-government city under the Constitution and the laws
of Montana. §Seg City of Billings Charter, Art. I. All reserved
powers are vested in the city council, which, together with the
mayor, constitutes the legislative branch. See City of Billings
Charter, Art. III. I can find no provision in the charter
itself denying the city council's authority to enact either
version of the proposed ordinance.
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With respect to the constitutional ramifications of the
proposals, the constitutionality of a proposed legislative act
is not an appropriate subject for an Attorney General's Opinion.
44 Op. Att'y Gen. No. 42 (1992). A presumption exists that
legislative acts are constitutional and as Attorney General T
am routinely called upon to defend the validity of legislation.
I therefore express no opinion on the constitutionality of the
proposed ordinances.

The second step of the analysis requires consideration of MCaA
§§ 7-1-111 and -112 which limit the exercise of power by local
governments with self-government powers, and MCA § 7-1-114,
which enumerates those provisions of state law with which a
local government with self-government powers must comply.

It could be argued that MCA § 7-1-111(8) prohibits the adoption
of either version of the proposed ordinance. That provision
denies to a local government unit with self-government powers
the exercise of "any power that defines as an offense conduct
made criminal by state statute." State law places the criminal
responsibility for speeding on the person who actually violates
speeding laws. MCA § 61-8-711. See also MCA §§ 61-8-303, -306,
-309, -310, -312 and -313. Since either version of the proposed
ordinance would make it theoretically possible for a registered
owner to be convicted of speeding when the owner had not driven
the vehicle in violation of the speed limit, the ordinance could
be viewed as redefining the offense of speeding, which is what
MCA § 7-1-111(8) appears designed to prevent.

That same prohibitory statute, however, alsc includes language
which allows a local government unit with self-government powers
to exercise such powers in regard to conduct made c¢riminal by
state statute if "specifically authorized by statute.” All
cities and towns have broad legislative power for the general
management of their affairs. MCA § 7-5-4101. They also have
legislative authority to regulate motor wvehicles and their
speed. MCA §§ 7-14-4102 and -4103; see also MCA §§ 61-8-310 and
-12-101. In addition to these powers which are applicable to any
city or town, the authority of a local government entity with
self-government powers 1is to be liberally construed. MCA
§ 7-1-111.

These statutory provisions, when taken together, clearly
constitute specific authorization for the City of Billings to
regulate the speed of vehicles within its proper jurisdiction.
What remains is the question of whether the city may so regulate
in a manner which is inconsistent with state law.

In City of Missoula v. Shea, 202 Mont. 286, 661 P.2d 410 (1983),
the Montana Supreme Court upheld a parking ordinance which
provided for accountability (vicarious liability) on the part
of a registered owner for any illegal parking of the vehicle.
This decision was reached despite the fact that state law
imposes criminal responsibility only on the person who actually
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illegally parks the vehicle. MCA § 61-8-711. See also MCA

§§ 61-8-353 to -356. Critical to this decision was a
recognition that the type of accountability at issue has been
historically accepted in regard to traffic regulations. The

Court also noted that Montana law provides for the criminal
responsibility of one person for the criminal act of another.
MCA §§ 45-2-301 and -302.

It appears, therefore, that under the Shea rationale, the
proposed ordinance providing for accountability of a registered
owner for illegal speeding by any person operating the vehicle
with the owner's permission would be lawful despite the language
of MCA § 7-1-111(8). Such an ordinance would not be prohibited
by the other provisions of MCA § 7-1-111 or by MCA §§ 7-1-112
and -114.

In regard to the alternative proposal that the ordinance create
a permissive inference that the registered owner was driving at
the time the speeding occurred, the holding in City of Missoula
v. Shea appears to authorize such an ordinance. Although that
case dealt with an ordinance imposing accountability, it
recognized a city's ability to legislate broadly in the area of
traffic regulation. In addition, State v. Leverett, 245 Mont.
124, 799 P.2d 119 (1990), acknowledged the propriety of using
a permissive inference in relation to an element of a criminail
offense.

The third step of the analysis requires consideration of MCL
§ 7-1-113 which prohibits a self-governing local government from
exercising any power in a manner inconsistent with state law or
administrative regulation in any area affirmatively subjected
by law to state regulation or control. Stated conversely, this
statute "allows a local government with self-government powers
to enact any ordinance unless the ordinance (1) is inconsistent
with state law or regulation apnd (2) concerns an area
affirmatively subjected by law to state control." 44 Op. Att'y
Gen. No. 34 (1992), citing 43 Op. Att'y Gen. No. 53 at 184, 186
-87 (1990), and 43 Op. Att'y Gen. No. 41 at 130, 134 (1989)
(emphasis in original). Neither version of the proposecd
ordinance would be prohibited by this statute as the regulation
of speeding is clearly not an area affirmatively subjected to
exclusive state control. MCA § 7-1-113(3) provides that &
subject matter is "affirmatively subjected to state control if
a state agency or officer is directed to establish
administrative rules governing the matter or if enforcement of
standards or reqguirements established by statute is vested in
a state officer or agency.” No state agency is given exclusive
power to establish administrative rules governing speed of
traffic in cities and towns, nor is enforcement of speed
regulations exclusively vested in a state agency. MCA § 7-1-113
therefore does not apply in this area.
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THEREFORE, IT IS MY OPINION:

The City of Billings, under its self-government charter,
is not precluded by statute from enacting a photo-radar
ordinance providing either for accountability on the part
of the registered owner for illegal speeding by any person
operating the vehicle with the owner's permission, or for

a permissive inference that the registered owner was the
speeding violator.

ney General
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TICE OF FUNCTION ¥ ADMINISTRATIVE CODE I E

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to regquest that the agency prepare a
statement of the estimated economic impact of a propogal., 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is congistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to brimg to tﬁe Committee's attention any
difficulties with the existing or proposed rules. ‘The address

is Room 138, Montana State Capitol, Belena, Montana 59620.
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HOW TO USE TEE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitiona:

MONTANA ADMINISTRATIVE REGISTER

Admin rativ Rule 4 ntan is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three mounths previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies {(Declaratory Rulings) issued since
publication of the preceding register.

of the Adminigtr v 1 ] }+4 a

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contemnts in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
exigting permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the  ARM. The ARM is vupdated through
March 31, 1993. This table includes those rules adopted during
the period April 1, 1993 through June 30, 1993 and any proposed
rule action that is pending during the past 6 month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
nowever, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1993, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1992 and 1993 Montana Administrative Regiasters.

ADMINISTRATION, Department of, Title 2

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees,
p. 827, 2372

(Publiec Employees’ Retirement Board)

I-V Retirement Incentive Program Provided by HB 517,
p. 742
I-v Emergency Adoption of Rules on the Retirement

Incentive Window for Certain PERS Members, p. 933

2.43.418 Accrual and Payment of Interest for Previous Periods
of Elected Service, p. 496, 1199

2.43.609 Funding Available for Post-Retirement Adjustments,
p. 359, 1200

2.43.612 and other rules - Certifying Annual Benefit Payments
for Distributing Lump Sum Benefit Increases to
Montana Resident Retirees, p. 1500, 2721

(Teachers’ Retirement Board)

2.44.201 and other rules - Adopting the Current Model
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective
Date - Correcting Benefit Amount Quoted - Requiring
Copies of Member’s Contracts be Submitted When
Applying for Retirement Benefits - Clarifying
Investment Earning Available for Post Retirement
Adjustments - Implementing Amendments to SB 226
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Adopted by the First 1992 Special Legislative Session
Relating to the Teachers’ Retirement System, p. 492,
1201

(State Compensation Mutual Insurance Fund)

2.55.101 and other rules - Organization of the State Fund -

Open Meetings - Establishment of Premium Rates,
p. 748

2.55.320 and other rule - Method for Asgignment of
Clasgifications of Employments - Comstruction

Industry Premium Credit Program, p. 970
2,.55.324 and other rules - Establishment of Premium Rates,
p. 1, 340

AGRICULTURE, Department of itle 4

I-IV and other rules - Importation of Mint Plants and
Equipment Into Montana - Field Inspection - Mint Oil
Fee, p. 750

I-IX and other rules - Civil Penalties - Inspection Fees -
Assessment Fees - Produce Grades Relating to the
Distribution of Produce in Montana - Verification of
Produce Grown in Montana - Commodlty Grade and
Charges - Control of Apples - Grading of Chervries -
Wholesalers and Itinerant Merchants, p. 1163

4.4.316 and other zrules - Liability on all Crops - Time
Policy Becomes Effective - Cut Off Date, p. 361, 93%

4.12.3007 and other rules - Civil Penalties Relating to the
Distribution of Seed in Montana - Seed License Fees -
References to Seed Processing Plants - Seed Buyers
and Seed Public Warehouses - Bonding of Seed Buyers
and Seed Public Warehouses, p. 972

STATE AUDI
I-1IV Prohibiting Unfair Discrimination for Previously

Uninsured Personal Automobile Insurance Applicants,
p. 2436, 674

6.6.502 and other rules - Medicare Supplement Insurance,
p. 979

(Classification and Rating Committee)

I-IX Temporary Rules on Matters Subject to Notice and

Hearing Before the Claagification and Rating
Committae, p. 1173

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

Direct Entry Midwife Education Standards, p. 2225,
2722
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8.4.301

(Board of
8.8.2801
(Board of
8.12.601

(Board of
8.16.601

8.17.702

(Board of
8.20.401

(Board of
8.22.612

(Boaxrd of
8.24.409
(Board of
b

8.28.1501

B.28.1505
{(Board of
8.32.406

{Board of
8.34.414

8.34.414
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and other rules - Feeg - Licensing by Examination -
Direct Entry Midwife Apprenticeship Requirements -

Unprofegsional Conduet - High Risk Conditions -
Consultation on Transfer Conditions - Required
Reporting, p. 1055
and other rules - Fees - Direct Entry Midwifery
Apprenticeship, p. 2106, 2498

Athletics)

and other rulesg - Kickboxing, p. 363, 1109
Chiropractors)

and other rules - Applications - Reciprocity -
Reinstatement - Feey, p. 2674

Dentistry)
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessionsal

Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns, p. 2229, 393
and other rules - Renewal - Continuing Education -
Contimuing Education for the Practice of Dentistry,
Dental Hygiene and Denturiltrxy, p. 2236, 287

Hearing Aid Dispensers)
and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions - Testing Procedures -
Continuing Educational Requirements - Notification -
Definitions - Forms of Bills of Sale Contracts and
Purchase Agreements - Inactive Status, p. 197, 534

Horse Racing)
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535

Landscape Architects)
Fee Schedule, p. 325

Medical Examiners)

Practice of Acupuncture - Unprofessional Conduct,
p. 498

and other rules - Definitions - Utilization Plans -
Protocol - Informed Consent - Prohibitions -

Supervigion - Prescriptions - Allowable Punctions -
Revocation or Suspension of Approval -
Prescribing/Dispensing Authority - Scope of Practice
- Termination and Transfer - Training of Physician
Aggistants, p. 2677, 341, 395
Fees, p. 1784, 2375

Nursing)
and other rule - Licensure for Foreign Nurses -
Prescribing Practices, p. 385, 1202

Nursing Home Administrators)
and other rule - Examinations - Reciprocity Licenses,
p. 2686, 264, 396
and other rules - Examinations - Definitions -
Applications, p. 1903, 2640
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(Board of Optometrists)

I-IIX Surgery - Aspects of Surgery Prohibited - Anterior
Segment Defined - Optometrist’s Role in Post-
Operative Care, p. 2625, 398

(Board of Outfitters)

8.39.502 Licensure - Outfitter Qualifications, p. 327

8.39.502 and other rules - Licensure Qualifications -
Applications - Renewals - Transfer of License,

. p. 1292, 2376

8.39.503 Licengure - OQutfitter Examination, p. 2688, 343

(Board of Pharmacy)

8.40.401 and other rules - Definitions - Patient Records -
Prospective Drug Review - Patiemt Counseling,
p. 2439, 293

(Board of Plumbers)

8.44.412 Fee Schedule, p. 2482, 141

{(Board of Real Estate Appraisers)

8.57.401 and other rule - Definitions - Experience
Requirements, p. 501
8.57.401 and other rule - Definitions - Ad Valorem Tax

Appraisal Experience, p. 2443, 142
(Board of Realty Regulation)

8.58.406A and cther rules - Applications - Trust Accounts -
Continuing Education - Unprofessional Conduct -
Property Management, p. 1063

8.58.406A Application for License - Salesperson and Broker,

p. 1545, 2274

(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other rule - Licensure Regquirements for Social
Workers and Profesgional Counselors, p. 92

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Upiform Bullding Code,
p. 2484, 146

{(Weights and Measures Bureau)

8.77.102 and other rule - Fees for Testing and Certification -
License Fee Schedule for Weighing and Measuring
Devices, p. 1077

{Milk Control Bureau)

8.759.301 Licensee Assessments, p. 95, 400

(Pinancial Division)

I Credit Unions, p. 1786, 2465

(Board of Milk Control)

8.86.301 Emergency Amendment - Calculating the Clags I Milk
Paid to Milk Producers, p. 1203

8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates,
p. 329

8,86.301 Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Each Month,
p. 1788, 2377
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(Local Government Assistance Division)

I Administration of the Treasure State Endowment
Program (TSEP), p. 2323, 2723

B.94.3701 and other rules - 1985 and 1986 Federal Community
Development Block Grant Program - Administration of
the 1993 Federal Community Development Block Grant
Program, p. 205, 536

8.94.4102 Report Piling Fees Paid by Local Govermment Entities
Under the Montana Single Audit Act, p. 755

(Board of Investments)

I-X¥I and other rules - Municipal Finance Consolidation Act
- Rules Implementing the INTERCAF Program, p. 1715,
2275

(heronautics Diviaion)

8.106.101 and other zules - Transfer of Aeronautics and Board
of Aercnautics Rules from Department of Commerce to
Department of Transportation, p. 2551

{Board of Rerocnautics)

8.107.101 a&and cother rules - Trangfer of Aeronautics and Board
of Aercnautlics Rulss from Department of Commerce to
Department of Transportation, p. 2551

(Board of Housing)

8.111.405 and other rule - Income Limits and Loan Amounts -
Cash Advances - HReverse Apnnuity Mortgage Loan
Provisgions, p. 503, 1207

(Science and Technology Development Board)

i-v Seed Capital Project Loans to Venture Capital
Companies, p. 1791, 2643

(Montana State Lottary)

§.127.101 COrganizational Rule - Retailer Commission - Sales
staff Incentive Plan, p. 2486, 401

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.6.101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110, 344

10.16.901 and other rules - Special Education, p. 757

10.41.101 and other rules - Vocational Education General Rules,
p- 1795, 296

(Board of Public Education)

10.51.104 and other rule - Regponsibility Assigned by Statute -
Board Staff, p. 1451, 2727

10.55.601 Accreditation Standards: Procedures, p. 2690, 682

10.56.101 Student Assessment, p. 2693, 683

10.57.404 Teacher Certification - Class 4 Vocational Education,
p. 387, 940

10.64.301 and other rules - Transportation - Definitions - Bus
Chassis - Bus Body - Special Education Vehicle - LP
Gas Motor Fuel Installation - Gemeral - Application -
- Special Equipment, p. 207, 684
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FAMILY SERVICES, Department of, Title 11

11.2.401 and other rule - Local Service Areas - Local Youth
Services Advisory Councils, p. 1831, 2501

11.5.607 and other rule - Disclosure of Case Records
Containing Reports of Child Abuse or Neglect,
p. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 2378

11.7.313 Foster Care Payments, p. 589, 1208

11.7.313 Determination of Daily Rates for Youth Care
Facilities, p. 2627, 147

11.7.601 and other rules - Youth Care Facllities - Foster Care
Support Services, p. 1086

11.12.101 and other rules - Youth Care Facilities, p. 1079

11.12.101 Definition of Youth, p. 591, 1208

11.12.101 and other rules - Maternity Homes Licensed as Youth
Care Facilities, p. 102, 403

11,12.101 and other rules - Youth Care Facilities, p. 2325,
2728

11.12.401 Administration of Youth Group Homes, p. 812

11.14.102 and other rules - Family and Group Day Care Homes
Providing Care Only to Infants - Day Care Facility
Registration for Certain In-Home Providers for the
Purpose of Recelving State Payment, p. 97, 941

11.14.103 and other rules - Day Care Facility Licensing and
Registration Requirements, p. 333, 1210

11.14.605 State Payment for Day Care Services, p. 279, 541

11.17.101 and other rules - Youth Detention Facilities,
p. 1813, 2645

11.18.107 and other rules - Licensing of Community Homes for
the Developmentally and Physically Disabled, p. 741,
1197, 2277

11.18.125 and other rule - Community Homes for Persons with
Developmental Disabilities - Community Homes for

Pergons who are Severely Disabled, p. 2630, 149

FISE, WILDLIFE, AND PARKS, Department of, Title 12

1-vI Development of State Parks and Fishing Access Sites,
p. 1841, 2382
I-XITI and other rules - Falconry, p. 1833, 2381

12.3.402 Licengse Refunds, p. 105, 951

12.5.301 Yellow Perch as Nongame Species in Need of
. Management, p. 389, 953

12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380

HEALTH AND IRONMENTAL IENC Department of, Title 16

I-VI Establishing Procedures for Local Water Quality
District Program Approval - Procedures for Granting
Enforcement Authority to Local Water Quality
Districts, p. 2445, 543
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16.8.1004
16.8.1307
16.8.1903
16.14.501
16.16.803
i6.28.701
16.28.1005
16.32.302

16.42.302

16.44.102

16.44.102

16.44.106

and other rules - Incorporating Federal Regulatory

Changes for the Air Quality Bureau, p. 2243, 2741

and other rules - Air Quality - Open Burning Permit

Fees for Conditional and Emergency Open Burning

Permits, p. 1732, 2285, 2743

Air Quality - Permit Fees, p. 1730, 2390

and other rules - Solid Waste Management, p. 814

Subdivigions - Subdivigion Review Fees for RV Parks

and Campgrounds, p. 283, 542

and other rules - School Immunization Requirements,
505, 1214

Tuberculosis Control Requirements for Employeez of

Schools and Day Care Facilities, p. 1303, 2744

Licensing and Cerxtification - Gpdating References Lo

National Congtruction Codes, p. 1178

and other rules - Occupational and Radiological
Health - Asbestos Abatement Requirements - Permit
Accreditation - Course Fees - Remedies for
Violations, p. 215, 549

and other rules - Hazardous Waste - Exportation of
Hazardous Waste - HSWA Cluster 1 Regulations,

p. 2330, 2750

and other rules - Solid and Hazardous Waste - Boiler
and Industrial Purnace (BIF) Regulations, p. 2567,
445, 1911, 2502

and other rulee - Solid and Hazardous Waste -
Regulation of Hazardous Waste Facilities and
Generators - Identification of Hazardous Waste,
p. 232, 555

TRANSPORTATION, Department of, Title 18

18.12.101

and other rules - Transfer of Aercmautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportation, p. 2551

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

20.3.413
20.7.201
20.14.302

{Board of
20.25.101

and other rules - Certification System for Chemical
Dependency Personnel, p. 2633, 151

and otber rules - Resident Reimbursement at Community
Correctional Centers, p. 1454, 2286

and other zrules - Application for Voluntary
Admissions to the Montana State Hospital, p. 979,
1483, 2287

Pardens)

and other rules - Revision of the Rules of the board
of Pardons, p. 2639, 297
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Depar £ ie 2

I Drug Abuse Resistance Education (DARE) Trust Fund,
p. 2452, 12

I-11 Montana Peace Officer Standards and Training - Public
Safety Communications Officers, p. 519

I-II Probation and Parole Officer Certification, p. 521

I-v Investigative Protocol by the Department of Justice
in the Performance of its Investigative

Responsibilities, p. 2117, 2466, 2752

23,12.101 and other rules - Department of Justice
Standardization of Criminal EHistory Information
Collection - Implementation of an Arrest Numbering
System, p. 2246

23.14.404 Peace Officers Standards and Training, p. 2450, 559

LABOR of, Title 24

24.9.314 and other rule - Document Format, Plling and Service
- Exceptions to Proposed Orders, p. 2695, 298, 560

24.11.813 and other rules - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 2344, 2753, 13

24.11.814 and other rule - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 1577, 1949, 2251

24.16.9007 Prevalling Wage Rates - Service Occupations, p., 391

24.29.706 Exclusions from the Definitions of Employment in the
Unemployment Insurance and Workers’ Compengation
hets, p. 1573, 1948, 2250, 2759

24.29.1403 and other rules - Medical Services for Workers’
Compensation - Selection of Physician - Physicians
Reports - Relative Value Fee Schedule - Treatment and
Reporting, p. 107, 404

24,.29.1531 and other rules - Chirepractic Services and Fees in
Workers’ Compensation Matters, p. 1089

ATE ent of, T 6

I-XI Regulations for PForest Practices in the Streamside
. Management Zone, p. 2252, 14
26.4.301 and other rulegs - Regulation of Coal and Uranium
Mining and Prospecting, p. 2260

LI T I tm £, Title 32
32.2.401 Fees for Slaughterhouse, Meat Packing House or Meat
Depot License, p. 1180

32.2.401 Imposition of a Fee Pertaining to Inspection of Game
Farm Animals, p. 2348, 265
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NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I Reject, Modify or Condition Permit Applications im
the Sharrott Creek Bagin, p. 1101

I-VII Requiring Measuring Devices on Watercourses
Identified as Chronically Dewatered, p. 2454, 561

36.12.101 and other rules - Definitions - Application and

Special Fees - Issuance of Interim Permits - Testing
and Monitoring, p. 593

(Board of 0il and Gas Conservation)

36.22.302 and other rules - Definitions - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950, 152

PUBLIC SERVICE REGULATION, Department of, Title 38

I Requiring a Prefiling Notification of Certain Utility
Rate (Cage Filings before the Public Service
Commisgsion, p. 6

I-II Electric Utility Line Maintenance - Electric Utility
Nominal Voltage and Variance Range, p. 523
I-I1 and other rule - Fuel Cost Surcharge - Temporary Rate

Reductions - Defining "Mileg", All Regarding Motor
Carriers, p. 2121, 2647

I-XII and other rules - Esgtablishing Poliey Guidelines on
Integrated L.east Cost Regource Planning for Electric
Utilities in Montana - Cogeneration and Small Power
Production, p. 1846, 2269, 2764

38.5,102 and other rules - Minimum Filing Requirements -
Procedures for Class Cogt of Service - Rate Degign,
p. 596

38.5.2601 and other rules - Telecommunications Services and
General Utility Tariff - Price List Filing

Requirements, p. 2698
38.5.3345 Change in Customer's Interexchange Carrier -
Deferring of Implementation Until September 1, 1993,

pP- 285

REVENUE, Depa t of, Title 42

I Tax Information Provided to the Department of
Revenue, p. 1182

I-III Valuation for Commercial Property, p. 1955, 2780

I-Vv Forest Land Property Taxes, p. 1227, 2650

42.2.602 and other rules - Taxpayer Appeal Rules, p. 247, 570

42.11.211 and other rules - Liquor Division, p. 2492, 158, 434

42.14.,102 and other rules - Miscellaneous Taxes, p. 2350, 277¢

42.14.102 Accommodations Tax, p. 1739, 23983

42.15.101 and other rules - Change of Domicile, p. 244, 571

42.15.112 and other rules - Income Tax Returns and Tax Credits,
p. 2005, 2555

42.15.116 Net Operating Loss Computatioms, p. 2023, 2556
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42.15.118 Exempt Retirement Limitation, p. 2383, 2777

42.15.121 and other rule - Taxation of Indian Income, p. 2719,
242

42.16.104 Interest opn Unpaid Tax, p. 2012, 2557

42.17.105 Computation of Withholding, p. 525, 1111

42.17.112 and other rule - Withholding, p. 2014, 2558

42.17.301 and other rules - Estimated Tax Payments, p. 1988,
2778

42.18.105 and other zrules - Property Reappraisal- for Taxable
Property in Montana, p. 1182

42.18.105 and other rule - Montana Reappraisal Plan, p. 2490,

160
42.19.402 and other rules - Property Taxes for Low Income
Property - Energy Related Tax Incentives - New

Industrial Property, p. 2016, 2559
42.21.106 and other rules - Property Taxes for Market Value of
Personal Property, p. 1971, 239%4

42.22.101 and other rules - Centrally Assessed Companies,
p- 131, 435

42.22.101 and other rule - Situs Property for Centrally
Asgessed Railroads, p. 2356, 2787

42.22.103 and other rules - Property Taxes for Centrally

Assessed Property, p. 1959, 2560
42.24.102 and other rules - Subchapter S, p. 1741, 2395
42.26.101 and other rules - Corporation License Tax Multistate
Activities, p. 250, 572
42.31.110 and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563
42.31.404 Emergency Telephone Service Fee, p. 2010, 2569
42.38.101 and other rules - Abandoned Property, p. 1744, 2570

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication
Schedule for the Montana Administrative Register for
1993, p. 2270, 2652

OCIAL, AND REBABILITATION SERVICE D rtment of, Title 46

I Specified Low Income Medig¢are Benmeficiaries, p. 1103

I and other rules - Kids Count and Early Periodic
Screening Diagnosis and Treatment Services, p. 2359,
2788

I Statistical Sampling Audits, p. 2272, 441

I-VIII and other rules - Individual Habilitation Plans,

881
I-VIII Paggport to Health Program, p. 998, 1231, 2288
46.6.102 and other rules - Vocational Rehabilitatien -

Extended Employment and Independent Living Programs,
p. 1306, 2572

46.8.1203 and other rules - Developmental Disabilities Aversive
Procedures, p. 890
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46.10.305

46.10.403
46.10.404
46.10.406
46.10.505

46.10.807
46.10.823
46.12.503
46.12.516
46.,12.555
46.12.565
46.12.583
46.12.590

46.12,8086
46.12.1222

46.12.1226
46.12,1928
46.12.3002
46.17.3803
46.12.4002
46.13.301

46.25.101

46.25,101
46.25.725
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and other rules - AFDC Standards of Assistance,
p. 2025, 2396

AFDC Assistance Standards, p. 908

Title IV-A Day Care for Children, p. 2125, 2469
AFDC Resources, p. 135, 345

and other rule - Specially Treated Income for AFDC,
p. 918

and other rules - AFDC JOBS Program, p. 637
Self-Initiated Education or Training, p. 2460, 161
and other 1rules - Medicaid Reimbursement for
Inpatient and Outpatient Hospital Services, p. 607
Medicaid Coverage of Intermediate Level Therapeutic
Youth Group Home Treatment, p. 1106

and other rules - Medicaid Personal Care Services,
p. 922

and other rules - Private Duty MNursing, p. 2127, 2653
and other rule - Organ Tramnsplantation, p. 604

and other rules - Inpatient Psychiatric Services,
p. 662

Durable Medical Egquipment - Oxygen, p. 531, 11i2
and other rules - Medicaid Hursing FPacility
Reimbursement, p. 662

and other rule - Nursing PFacility Reimbursement,
p. 8, 685

Targeted Case Management for Adults, p. 320
Medically Needy, p. 913

Medically Needy Income Standards, p. 2033, 2398

and other rules - AFDC-Related Institutiopalized
Individuals, p. 905

and other rules - Low Income Energy and
Weatherization Assistance Programs, p. 527, 1113
and other rules - General Relief Assistance and
General Relief Medical, p. 1195

and other rules - General Relief, p. 2035, 2584
Income for General Relief Assistance, p. 139, 346
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in May, 1993, are published.
Vacancies scheduled to appear from July 1, 1993, through
September 30, 1993, are also listed, as are current recent
vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that ¢reated the board for details about the
number of members to be appointed and qualifications
necessary.

Fach month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
June 4, 1993.

For the most up-to-date information of the status of
membership, or for more detailed information on the
gqualifications and requirements to serve on a board,
contact the appeointing authority.
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