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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMEN'l' OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendmenc of rules pertaining 
to definitions and seller/ 
servicer approval procedures; 
and the repeal of a rule per
caining to the loan loss 
reserve account 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 
8.97-1301 AND 8.97.1302; AND 
REPEAL OF 8.97.1602 

TO: All Interested Persons: 
1. On August 13, 1993, from 10:00 a.m. to 12:00 p.m., a 

public hearing will be held in the conference room of the 
Board of Investments, at 555 Fuller Avenue, Helena, Montana, 
to consider the proposed amendment of rules pertaining to the 
seller/servicer approval procedures under the mortgage and 
loan program; and the proposed repeal of a rule pertaining to 
the loan loss reserve account. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97-1301 DEFINITIONS In addition to the definitions 
set forth in 17-5-15037 and 17-6-302, MCA, the following 
definitions apply in all sub-chapters contained in Title 8, 
chapter 97, of these rules: 

(1) through (28) will remain the same. 
(29) Cal "Regulatory agency• means only the following: 
(il department of commerce financial institutions 

division: 
liil otfice of comptroller of currency COCCl · 
(iiil federal reserye board CFBBl; 
(ivl federal deposit insurance corporation {FDIC) : 
(vl national credit union administration <NcuAl ; 
(vil office of thrift supervision COISl ; 
(viil securities and exchange commission (SEC) . 
{b) AnY reference ~n these regulations to •regulatory 

agency• shall refer only to the agencies listed herein or 
their successors. 

(c) AnY requirements in these regulations that an entitv 
maY meet conditions imposed by this act by supplying 
submissions previously otovided to regulatory agencies. shall 
only apply if the submission is to one of the agencies defined 
in this rule. 

(301 "Regutated financial institution• means any 
financial institution which is governed by one or more of th~ 
regulatory agencies defined herein. 

(29) through (37) will remain the same but will be 
renumbered (31) through (39). 

(40) "USPAP" means uniform standatds of professional 
appraisal practice adopted by the appraisal ~~ards board of 
appraisal foundation. 

MAR l•otice No. 8-97-39 12-6/24/93 
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(38) will remain the same but will be renumbered (41) ." 
Auth: Sec. 17~5~1503. 17~6~324, MCA; IM£, Sec. 17~5-

1503. 17~6~201. ::17~6~211, 37~6~302, MCA 

REASON: ARM 8.97.1301 is being amended to provide additional 
definitions for purposes of further clarifying the program and 
to provide language further distinguishing regulated lenders 
from non~regulated lenders for purposes of Board approval. 

",6_. 97.1302 SELLER/SERVICER APPROVAL PROCEDURES ~ GENERAL 
REQUIREMENTS (1) will remain the same. 

(2) ~ financial instit~tien interested in eeeeming a 
seller/ser~o icer llftiSt sttbmit a W"riet;en req~:~eet fer s1;1efi 
appreoal. I£ tfie financial instit~;~tien is a federall' er 
state re!~;~lated instit~;~tien it ffli;ISt sttbmit its meat Ieccn!: 
q~;~arterl' eenseliaated re~ert ef eenaitien and income er its 
mese recent qHarter end ealanee sfieet and ineeme statement, 
pl~s. if aoailahle, ee~ies e£ its ~rewie~s three ,ears/ 
censelidated reperes ef eenditien and income er aadited 
financial statements, incl~;~din! eetfi ealanec sfieet_ and ineeme 
statements. If tfie financial instit~t:iBfl is neto reg~lat:ed ey 
a federal er state a!efley, it;: ffli;ISt fiaoe eeen in e~;~siness a 
mifliffll;lre ef tfiree years ana ffli;ISt s~mit ee~ies ef its last 
tfiree )ears' a~;~dited financial statements, incl~;~ding ee!:fi 
ealance sfieets and income statements pl~;~s its meet recent 
qttarter end: ealetne_ sl'keet etnd ineeftte st:atement. If at~pre, ed 
as a seller/se,.,!i.eer, tfte fiftBI'Ieial instit~;~tien ffli;ISt si~n a 
sale ane seP\iein! agreemen~ etnd shew preef ef financial 
respensieilit) qfiieh !!Ia} inel~de errers etnd entissiens 
ins~;~ranee eeuera~e. 

(3) Partieipatieft agreements mast he si~nca te sell 
leans en a ~artiei~atien basis and a petitiei~atien eertifieat_ 
mHBt be Si!ned fer eaefi partieit~ettien eemmitment delivered:. 

( 4) A."""'1;1all)' , and qitftin 9 9 days after !!ftC 
selleE/se,.,ieex •s )ear end, efie eeller/se:~:oieer if a 
eennereial ea~t. ffli;ISt el:lfwftit te tfte beaid a eomplete eep, ef 
tfie eenselidated: re~ert ef eenditien and ineeme. Other 
fin~eial iftstit~;~tiene ffll;lst s~t a~;~ditea finetneial 
stateme!'lts, inel~ding eetfi a ealanee sheet and inceme 
statement. Preef ef tinaneial respensieili~)' wfiieh ma, 
~de errers and emissiens ins~;~ranee ee•eret!C ftla) alae he 
reqttiree. Fail~re te prB•icie s~;~efi ~reef, if req~;~ested, will 
Ies~;~lt: il'!l termination ef tfie sale and se,.,ieing agoreement. 

(5) ~fie heard l!la) s~;~spenci appreoal ef a selle-/se~icer 
ane diseentin~;~e p~refiasing leans er etherwise participating 
witfi tfie seller/sef'•ieer in t~arefiasing aftd ser~oiein~ leans if 
an~ ef the felleuring sit~;~aeie!'ls eeel:lr. 

(a) any feee d~;~e the beard b) tfie seller/se,.., ieer remaiH 
~;~npaie fer mere tfian 39 ealendar da)'s, 

(b) tfie beard: determines tftat mere tftan se•Cn percent ef 
leaf! payments ftaoe been delin~enE for mere Eft~ 98 ealendar 
da:)l s, and 

I e) the beare detel!'lftifles that tfie seller,'ser. ieer hae 
vielatoeel the se-•iein! er participation a~reemeflt, er !l;llcs 
etd:opt:ed b) tfie beard. 

(2) All requests must include: 

12-6/24/93 MAR Notice No. 8-97-39 
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!al a listing of the applicant's principal officers and 
officer!s) authorized to execute contracts, agreements. and 
other documents. plus a copy of the authorized officer's 
statement: 

(b) a listing of the personnel and their qualifications 
principally involved in making and servicing commercial loans 
and mortgage loans: 

!cl an indication of the programs under which the 
applicant seeks designation as an approved seller/seryicer: 

!d) a certificate of errors and omissions insurance 
coverage in an amount to be determined by the Board at the 
time of approval: 

!e) an applicant that is governed by one or more 
regulatory agencies must submit its most recent quarterlv 
consolidated report of condition and income or its most recent 
quarter-end balance sheet and income statement. plus. if 
available. copies of its previous three years' consolidated 
reports of condition and income or audited financial 
statements. including both balance sheets and income 
statements which must indicate a positive return on average 
assets. and, based on generally accepted acc0unting principles 
!G8AP) , indicate a total capital as a percentage of average 
assets of at least 6 percent or meet all applicable caoital 
requirements of the regulatory agency. 

(f) an applicant that is not governed by a regulatory 
agency·defined herein. must submit copies of its last three 
years' audited financial statements, including both balance 
sheets and income statements plus its most recent quarter-end 
balance sheet and income statement which have been prepared 
within 60 days of submission. Current financial statements 
must indicate a positive return on average assets, and must 
indicate total capital as a percentage of average assets of gt 
least 6 percent with a minimum GAAP net worth of $1,000,000. 
Evidence of current corporate and ownership structure 
demonstrating more than three years of existence. 

!3) Ihe board will determine approval of each applicant 
at its regularly scheduled meeting following receipt of 
application. 

!4) If approved as a seller/seryicer, the financial 
institution must sign the appropriate sale and servicing 
agreement ( s l . 

!5) Participation agreements mUst be signed to sell 
loans on a participation basis and a participation certificate 
must be signed for each participation commitment delivered. 

!6) Annually, and within 90 days after the 
seller/seryicer's year end, the seller/servicer shall file 
audited financial statements including income statements or 
equivalent regulatory reports. the financial statements shal: 
exhibit total capital as a percentage of average asseks of st 
least 6 percent and in the case of non-regulated 
seller/seryicer~ approved after January 1, 19~ a minimum 
GAAP net worth of $1,000.000. If the sellertsErvicer's 
capital to average assets ratio is below 6 perc-~""" rhe 
institution must meet the capital requiremen~~ ot its 
regulatory agency or demonstrate with current financial 
statements, an increasing ratio of capital to average assets. 

MAR Notice No. 8-97-39 12-6/24/93 
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(7l The board maY suspend approval of a seller/servicer 
and discontinue purchasino loans or otherwise participatinc 
with the seller/servicer in purchasing and servicing loans if 
any of the following situacions occur: 

(al any fees due the board by the seller/servicer remain 
unpaid for more than 30 calendar days: 

(bl the board determines that more than seven percent of 
loan payments have been delinquent for more than 90 calendar 
days: and 

{cl the board determines that the seller/servicer has 
violated t·he servicing or participation agreement or rules 
adopted by the board." 

Auth: Sec. 17-5-1521, 17-6-324, MCA; ~. Sec. 17-~-
1521. 17-6-211, MCA 

REASON: The Board is proposing to amend this rule in order to 
better describe the procedures that it will follow when 
reviewing applications from regulated and non-regulated 
lenders to become approved financial institutions under the 
Board's mortgage and loan program. 

3. The Board is proposing to repeal ARM 8.97.1602 
located at page 8-3585, Administrative Rules of Montana. The 
rule is being repealed because the loan loss reserve account 
no longer exists. The authority section is 17-6-324, MCA, and 
the implementing section is 17-6-315, MCA. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to Ms. 
Sherry Bach, Board of Investments, 555 Fuller Avenue, Helena, 
Montana, 59620, to later than August 16, 1993. 

5. Sherry Bach has been designated to preside over and 
conduct the hearing. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY: \ 2~' vt. f.aJb 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 14, 1993. 

12-6/24/93 HAR Notice No. 8-97-39 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I pertaining to 
qualifications of respite care 
providers. 

NOTICE OF PROPOSED ADOPTION 
OF RULE I PERTAINING TO 
QUALIFICATIONS OF RESPITE 
CARE PROVIDERS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on August 12, 1993, the Department of Family Services 
proposes to adopt Rule I pertaining to qualifications of respite 
care providers. 

2. The rule as proposed to be adopted reads as follows: 

~ FOST&R CARE SUPPOE~CES. RESPITE CARE StMEQIIQE 
AND TRAINING (1) For children eligible for respite care under 
ARM 11.7.609, taster parents may arrange for respite care 
services. The arrangement shall provide f<'>r respite care 
services from & qualified individual. The respite care services 
should be prov1ded only otl a casual basis, as casual basis is 
defined under 29 CFR §§ 552.~ and 552.104. 

(2) Foster parents using respite care providers may be 
considered employers of respite care providers for purposes of 
meeting obligations irnposen by applicable laws covering rights 
and duties ot employment relationships. Reimbursement for 
respite care services to foster parents shall not be deemed to 
create a joint-employer relationship between foster parents and 
the department. Foster parents must agree to assume all 
employer-related obligations which may arise as a result of 
provision of respite care services. 

(3) The selection of the person to provide respite care is 
made by the foster parent. The foster parent should consider 
the ability of the respite care provider to: 

(a) meet the special needs of the foster child; and 
(b) provide safe, developmentally appropriate care to the 

child. 
(4) The foster parent provides any specific training which 

may be necessary to care for a particular child. 
(5) A request for reimbursement for respite care services 

which includes information on the name and qualifications of the 
respite care provider must be made prior to the care being 
given. 

(6) The department representative may deny the request for 
reimbursement if the foster parent fails to document that the 
respite care provider selected by the foster parent possesses 
the qualifications and ability to provide care for the foster 
child. 

~ffiR Notice No. 11-68 12-6/24/93 
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AUTH: Sec. 41-3-1103, 41-3-1142 and 52-2-111. MCA. 
IMP: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 

3. The 1991 Legislature mandated that the department 
develop qualifications for respite care providers and 
incorporate the requirements into rules. Since the 1991 
Legislative Session, the department has up-dated its policy to 
include qualifications for respite care providers. This rule
making proposes to incorporate the substance of the policy into 
rules as required by the Legislature. 

The proposed rules are designed to require that foster parents 
select respite care providers based on the particular needs of 
each child. The qualifications needed for care of the child 
must be a determination made on a case-by-case basis. 

Under Montana law, the number of state workers' positions tor 
each agency is determined by the state budget director. Section 
2-18-204, MCA. There has been no determination of state 
positions tor respite care providers. Therefore, respite care 
workers cannot be considered to be employed by the State of 
Montana, and foster parents must agree to assume responsibility 
for any employer-related benefits or obligations associated with 
obtaining respite care services. 

The proposed rule states that foster parents should use respite 
care providers on a casual basis only, as casual is defined in 
the Code of Federal Regulations. Respite care should be an 
occasional break from caring for a child, rather than a regular 
event. This policy is already recognized by the annual-hour 
limitation already in effect in regard to respite care. In 
addition, regular use of respite care providers may subject 
foster parents to greater risk of responsibility for obligations 
imposed on employers. 

However, where circumstances demand use of respite care 
providers on a regular basis, foster parents must make 
arrangements for fulfilling any applicable employer-related 
obligations. Foster parents who need to familiarize themselves 
with such obligations should contact the Montana Department of 
Labor & Industry, the United States Internal Revenue Service, 
the Montana Department of Revenue, and the United States 
Department of Health and Human Services, Social Security 
Administration, where information on employment obligations is 
readily available. 

This rule-making is reasonably necessary to comply with the 
mandate of the 1991 Legislature that respite care provider 
qualifications be incorporated into department rules. The 
department is authorized to implement through rules: child 
welfare services, the administration of foster care, and 
regulation of facilities providing care. Rules covering 
qualifications and employment status of respite care providers 
are reasonably necessary to implement administration of foster 

12-6/24/93 HAR Notice No. 11-60 
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care, child welfare services and regulation of family foster 
care. 

4. Interested persons may submit their data, views or 
arguments to the proposed adoption in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last 
Chance Gulch, P.O. Box 8005, Helena, Montana 59604, no later 
than July 22, 1993. 

5. If a person who is directly affected by the proposed 
adoption wishes to express data, views and arguments orally or 
in writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than July 22, 1993. 

6. If the Department of Family Services receives requests 
for a public hearing on the proposed adoption from either 10% 
or 25, whichever is less, of those persons who are directly 
affected by the proposed adoption, from the Administrative Code 
committee of the legislature, from a governmental agency or 
subdivision, or from an association having no less than 25 
members who are directly affected, a hearing will be held at a 
later date. Notice of the hearing will be published in the 
Montana Administrative Register. 

DEPARTMENT OF FAMILY SERVICES 

t!€-. k: /tdL-
Hank Hudson, Director 

~:.::~ ... , 
Certified to the Secretary of State, June 14, 1993. 

~lAR Notice No. 11-60 12-6/24/93 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 16.44.125, 202, 302, 303, 
306, 326-328, 330, 333-335, 602, 
605, 802, dealing with facility 
permit fees and hazardous waste 
management, and the repeal of ) 
16.44.1018, dealing with attorney's) 
fees in court action concerning ) 
release of records. ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES AND REPEAL 
OF 16.44.1018 

(Hazardous Waste) 

1. On July 20, 1993, at 9:00 a.m., the department will 
hold a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules and the repeal of ARM 16.44.1018. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is inter
lined): 

16.44.125 FACILITY PERMIT FEES: APPLICATION. RBUEI!A:b. 
MODIFICATION AND M.>dWPEti~GE MANAGEMENT FEES (1) Eaeh af!f!lieafit 
fer a f!ermit uftaer this sesehaf!ter must flay, at the time ef af! 
f!lieatieR er 199 aays after a Part B f!el!"illit af!plieatieR is re 
o;juestea :ey the aepEUotllleRt, . .,hiefieve!O eemes first, a fee iR tfie 
ameul'lt te ee aeteFillil'leB S~ t.he aef!artmeRt as felleWS! 

(a) $Q,99G fer the first haBaraeus waste aisf!esal f!reeess 
(these f!reeesses requirilUJ <Jreul'!a water l!leftiterii'IEJ ul'!ael!' suaefiaf! 
tere 6 aRe 7) e~leyea at. tfle faeilit~, 

-(e) $2,599 fer eaeh aaait.ieRal baearaetts v.·aste aisf!esal 
llreeess el!lllleyea at the faeility; 

(e) $2 1 599 fel!' the first ASI'I ais!'seal hallal!'aeee vaste 
maRa<Jemeflt J!reeeee el!lllle~ ea at the facility, EU'td 

(d) $1,599 fer eaeh aeetitieRal ReR aispesal flaeal!'aees 'A'aete 
mal'!a~$mel'!t f!l!'eeeee elll!'leyed at tfle faeilit~, As used in (2) and 
CJl, the following definitions apply: 

J1!.l "Class I facility" means a hazardous waste management 
facility that: 

lil contains one or more regulated landfill units. surface 
impoundments. land treatment units. incinerators, boilers, or 
industrial furnaces; and 

.!..iil primarily receives hazardous waste generated by offsite 
sources not owned. controlled. or operated by the facility owner 
or operator. 

1£l. "Class II facility" means a hazardous waste management 
facility that is neither a class l facility nor a class III fa
cility. 

i£l.. "Class III facility" means a hazardous waste management 

12-6/2~/?3 ~iAR I'otice No. 16-2-422 
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facility that: 
l.il does not contain a regulated landfill unit, surface 

impoundment. land treatment unit. incinerator, boiler. or indus
trial furnace; and 

.Liil primarily receives hazardous waste generated either 
onsite or by offsite sources that are owned. controlled. or oper
ated by the facility owner or operator . 

..(ll The department shall assess to the aPPlicant for a 
hazardous waste management permit under this subchapter a filing 
and review fee based upon the following schedule: 

l.s!.l For class I facilities. a maximmn fee of $150, 000. 
payable as follows; 

lil a nonrefundable payment of SSo.ooo due wben an appli
cant files for a permit; 

.Liil a payment of S50.ooo due when the department notifies 
the applicant that the application is complete; and 

<iiil an additional payment of up to S5o.ooo for the portion 
of the department's actual costs of review that exceed 100.000. 
Tbis payment is ¢Ue 30 days after the department's final decision 
on the application. 

1J2.l. For class II facilities. a maximum fee of $90. ooo. 
payable as follows; 

lil a nonrefundable payment of S4o.ooo due wten an appli
cant files for a permit; ADd 

.Liil an additional payment of up to Sso.ooo for the portion 
of the department's actual costs of review that exceed $40.000. 
This payment is due JO days after the department's final decision 
on the application . 

..Ltl For class III facilities, a maximum fee of $25. ooo. 
payable as follows: 

lil a nonrefundable payment of $10.000 due wten an appli
cant files for a permit: and 

.Liil an additional payment of UD to $15.000 for the portion 
of the department's actual costs of review that exceed $10,000. 
This payment is ¢Ue 30 days After the department's final decision 
on the application. 
~ If. after receipt of the payment required in 

C2l Cal <iil. the applicant notifies the department in writing of 
its intent to withdraw the application. the department shall 
return to tbe applicant any portion of the payment received pur
suant to Cll Cal <iil in excess of the department's actual costs of 
permit review. 

~.il.llli At the time the permit Pe!le"A'al reissuance process 
is initiated, the department shall assess a permie re!lewal fee 
for reissuance of the permit in the amount to be determined by 
the department as follows: 

fatlil ~ S1o.ooo for the firet haearae~e waeee ma11 
a~emant preeeee e~le~e8 at the a class I facility; &ftd 

fbt.Liil ~ ~ for eaeh a88itie11al haearae~s waste 
ma!la!eme!lt preeeee a qlass II facility; and 

Ciiil $2.000 for a class III facility . 
.ill If paYJU!nt for the permit reissuance is not received by 

the department within ten days of initial billing. the department 
may suspend all work on the permit reissuance until such time as 
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the permit reissuance fee has been received. 
~ lil19l The department shall assess a permit modifica

tion fee, at the time the modification process is initiated, for 
all permit modifications, regardless of whether the modification 
is requested by the permittee or initiated by the department. 
The fee amount shall be as follows: 

ta+ lil $1,500 for major modifications under ARM 16.44.116, 
except that, if a major modification is so significant as to 
constitute reissuance of a permit, the fee schedule set forth in 
~ l2l of this rule shall apply in lieu of the $1,500 amount; 
Sl..DS! 

-f£>t i.iil f:t!'elll 1;199 toe 1;599 fer f2!: minor modifications 
under ARM 16.44.118~ , the e~eeifie ame~l'!t. toe ee eased ~~e" the 
eemple1<iey at the medifieatieA, eMee~t that if tl'le meeiifieatieA 
is ef a •• e£y mil'lar AaEU!'e ( e, g. , eaal'!gillg er1ly a l'lalfte a!' a:A aEl 
El!'ess en the ~e~it; eieeumeftts), tae eieparemeAt; may waive t;ae fee. 

lAl. $100 for those minor modifications listed in items A-E 
of Table I under ARM 16.44,118. 
~ 5500 for those minor modifications listed in items F-L 

of Table I under ARM 16.44.118. 
LQl If the modification is of a very minor nature (e.g., 

changing only a name or an address on the permit documents). the 
department may waive the fee. 

lQl If payment for the permit modification is not received 
by the department within ten days of initial billing, the depart
ment may suspend all wohk on the permit modification until such 
time as the permit modification fee has been received. 

f4t 121 ~ae ae~art.meAt saall assess al'!nual ~ermit maint;e 
Aanee fees aaseEl >If!en tofte alftBiiRt; ef aal!la!"eieus wast;e reeeivea eae8 
year at a faeility. A hazardous waste management facility that 
primarily receives wastes generated by offsite sources that are 
not owned or operated by the facility owner or operator or site 
owner shall remit to the department hazardous waste management 
fees based upon the amount of wastes received. The schedule of 
fees shall be as follows: 

(a) ~fie ame~ftt ef fee assessee saall ee de~ermiReEl f~em 
~aele 1 iA Mill 16 4 4, 4EH eueep~ t.aat. t;ae fee shall ee assessed 
lipeR the ama~liE ef waste reeeiveei at t;l'le faeili~y il'l a ease }ear 
rat;aer tl'laft ~~en the ame~ftt ef aaeareielis was~e ~elle£atea at ~fie 
faeility. $8 per ton on all hazardous waste received at the 
facility or site for management in regulated landfill units, 
surface impoundments. land treatment units, incinerators. boilers 
or industrial furnaces; or 

(b) llae:t'e a pe£seR pays aA al'!l'!lial re~ist:t'atieA fee as a 
~enerater URde:t' hRM 16ol4o491, aA8 t.ae ftal!larde~s waste fie ~en 
erat.es is tFeat;eEl, st;erea, er dispeseEl sf at. a faeility iA lien 
tana •w8ie8 tae geAeraEeF e•<FAs er epel!'at.es, tae pa}'J'IeA'I! ef t.ae 
~eRerater rel!fistratieR fee saall ee in lieli ef al'ly permit main 
tenanee tee lil'!Eler t;8ie r~le. $4 per ton on all hazardous wastes 
received at the facility or site for management in any regulated 
unit or units other than those described in (51 Cal. 

1£1 The fees established in (5) Cal and (bl may be prorated 
for amounts of hazardous waste received that are less than 1 ton 
;i,n weight. 
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l£l Payment of the fees established in C5l Cal and Cbl shall 
be submitted to the department quarterly. with payments due on 
March 31. June 30. September 30 and pecember 31 of each year. 
AUTH: 75-10-404, 75-10-405, 75-10-406, MCA; IMP: 75-10-405, 
75-10-406, MCA 

16.44. 202 QEFINITIONS In this chapter, the following terms 
shall have the meanings or interpretations shown below: 

(1)-(B) Remain the same. 
(9) "Boiler" means an enclosed device using controlled 

flame combustion and having the following characteristics: 
(a) Remains the same. 
(b) The unit is one which the department has determined, on 

a case-by-case basis, to be a boiler, after considering the stan
dards in ARM 16.44.~ 112· 

(10)-(37) Remain the same. 
(38) "Existing tank system" or "existing component" means 

a tank system or component that is used for the storage or treat
ment of hazardous waste and that was in operation, or for which 
installation had commenced on or prior to ~a~ary ~ 14, 1986. 
Installation will be considered to have commenced if the owner or 
operator had obtained all federal, state, and local approvals or 
permits necessary to begin physical construction of the site or 
installation of the tank system and if either: 

(a)-(b) Remain the same. 
(39)-(135) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-40~, 75-10-406, MCA 

16.44.302 QEFINITION OF WASTE (1)-(3) Remain the same. 
(4) The following aat.eriale are inherently waste-like JDA!t 

rials are "wastes" when they are recycled in any manner: 
(a)-(b) Remain the same. 
(c) wastes wbich may be added to this list by the depart

ment esea as because they are materials: 
(i) (A) these materials which are ordinarily disposed of, 

burned, or incinerated; or 
(B) t.aese materials which contain the toxic constituents 

listed in ARM 16.44.352 and that are not ordinarily found in raw 
materials or products for which the materials substitute (or are 
found in raw materials or products in smaller concentrations) and 
which are not used or reused during 'the recycling process; and 

(ii) t.aaae •aeariala which may pose a substantial hazard tc 
human health and the environment when recycled. 

(5)-(6) Remain the same. 
AUTH: 75-10-404, 75-10-4Q~, MCA; IMP: 75-10-405, MCA 

16.44.3Q3 QEFINITIQN OF HAZARDOUS WASTE (1)-(2) Remain 
the same. 

(3) (a) Remains the same. 
(b) The following wastes are not hazardous even though they 

are generated from the treatment, storage, or disposal of a haz
ardous waste, unless they exhibit one or more of the characteris
tics of hazardous waste: 

(i) waste pickle liquor sludge generated by lime stabili-
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zation of spent pickle liquor from the iron and steel industry 
ISIC Codes 331 and 332); and 

(ii) Remains the same. 
(4) Remains the same. 

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-403, 75-10-405, MCA 

1~.44.306 REQUIREMENTS FOR RECYCLABLE MATERIALS 
(1) (a) Hazardous wastes that are recycled will be known as 

"recyclable materials". 
(b) The following recyclable materials are not subject to 

the requirements of this rule but are regulated under subparts C 
through H §of 40 CFR Part 266, and all applicable provisions in 
subchapters 1, 8, 9 and 11 of this chapter: 

(i)-(v) Remain the same. 
(c) Remains the same. 
(2)-(4) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.326 STANDARDS AND CRITERIA FOR RECLASSIFICATION TO A 
MATERIAL OTHER THAN A WASTE (1) (a)-(c) Remain the same. 

(d) the extent to which the material is handled to minimize 
loss; <H> and 

(e) other relevant factors. 
(2)-(3) Remain the same. 

AUTB: 75-10-404, 75-J0-405, MCA; IMP: 75-10-405 1 MCA 

16.44.327 RECLASSIFICATION AS A BOILER (1) (a)-(d) Remain 
the same. 

(e) the extent to which the device is in common and cus
tomary use as a "boiler" functioning primarily to produce steam, 
heated fluids, or heated gases; &P and 

(f) Remains the same. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44. 328 PROCEDURES FOR RECLASSIFICATION ( 1) The depart
ment will use the following procedures in evaluating applications 
for reclassification from classification as a waste or applica
tions to classify particular enclosed flame combustion devices as · 
boilers (as described in ARM 16.44.327): 

(a) Remains the same. 
(b) The department will evaluate the application and issue 

a draft notice !l!?B'~isieftally tentatively granting or denying the 
application. A notification of this p!?eoisieftal tentative dec~
sion with notice of the opportunity to comment to the department 
within 30 days of the notification ~ must be provided by the 
applicant to a newspaper of general circulation within the area 
to be affected by a decision to reclassify. A radio broadcast, 
in the locality where the recycler is located, about the ~ 
sieftal fte~ifieatisft tentative decision and opportunity to comment 
~ must also be made by the applicant. The department will 
accept comment on the !''l'e..,ieisftal tentative decision for 3 0 days, 
and may also hold a public hearing upon request or at its discre
tion. The department will issue a final decision on the applica
tion after receipt of comments and after the hearing (if any). 
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AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.330 LISTS OF fiAZABDQUS WASTES --GENERAL 
(l) Re~ains the sa~e. 
(2) The basis for listing the classes or types of wastes 

listed in ARM 16.44.331 through 16.44.333 will be indicated by 
employing one or more of the following hazard codes: 

(a) Remains the same. 
(b) ARM 16.44.352 identifies the constituent which caused 

the waste to be listed as eft EP ~eHie was~e a toxicity character
~ (E) or toxic waste (T) in ARM 16.44.331 and 16.44.332. 

(3)-(4) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16 I 4 4 • 3 3 3 DISCARDEP CQMMERCIAL CHEHICAL PBODUCTS . OFF
SPl;;C!FICATION SPECIES, CONTAINER RESIDUES. AND SPILL RESIQUES 
THEREOF (1) The following materials or items are hazardous 
wastes if and when they are discarded or intended to be dis
carded, as des=ibed in ARM 16.44.302 (1) (b) (i), when they are 
mixed with waste oil or used oil or other material and applied to 
the land for dust suppression or road treatment, when they are 
otherwise applied to the land in lieu of their original intended 
use, or when they are contained in products that are applied to 
the land in lieu of their original intended use, or when, in lieu 
of their original intended use, they are produced for use as (or 
as a component of) a fuel, distributed for use as a fuel, or 
burned as a fuel: 

(a)-(c) Remain the same. 
(d) Any residue or contaminated soil, water or other debris 

resulting from the discharge, into or on any land or water, of 
any commercial chemical product or manufacturing chemical inter
mediate having the generic name listed in (1) (e) or (f) of this 
rule, or any residue or contaminated soil, water or other debris 
resulting from the discharge, into or on any land or water, of 
any off-specification chemical product and manufacturing chemical 
intermediate which, if it met specifications, would have the 
generic name listed in (1)(e) or (f) of this rule. [The phrase 
"commercial chemical product or manufacturing chemical intermedi
ate having the generic name listed in .•• ~ refers to a chemical 
substance which is manufactured or foxmulated for commercial or 
manufacturing use which consists of· the commercially pure grade 
of the chemical, any technical grades of the chemical that are 
produced or marketed, and all formulations in which the chemical 
is the sole active ingredient. It does not refer to a material, 
such as a manufacturing process waste, that contains any of the 
substances listed in (1) (e) or (f). Where a manufacturing pro
cess waste is deemed to be a hazardous waste because it contains 
a substance listed in (1) (e) or (f), such waste will be listed in 
either ARM 16.44.~ lll or 16.44.~ ~. or will be identified 
as a hazardous waste by the characteristics set forth in ARM 
16.44.320-16.44.324.) 

(e)-(g) Remains the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 
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16.44.334 APDITIONAL REGULATION Of CERTAIN HAZARDOUS WASTE 
RECYCLING ACTIVITIES ON A CASE-BY-CASE BASIS (1) (a)-(c) Remain 
the same. 

(d) whether any contaminants are being released into the 
environment, or are likely to be so released; ~ gng 

(e) Remains the same. 
(2)-(3) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.335 PROCEPUBES FOR CASE-BY-CASE REGULATION OF 
HAZARQOUS WASTE RECYCLING ACTIVITIES (1) The department will 
use the following procedures when determining whether to regulate 
hazardous waste recycling activities described in ARM 
16.44.306(1) (b) (iv) under the provisions of ARM 16.44.306(2) and 
(3): 

(a) If a generator is accumulating the waste, the depart
ment will issue a notice setting forth the factual basis for the 
decision and stating that the person must comply with the appli
cable requirements of subchapter 4. The notice will become final 
within 30 days, unless the person served requests a public hear
ing to challenge the decision. Upon receiving such a request, 
the department will hold a public hearing. The department will 
provide notice of the hearing to the public in the newspapers of 
general circulation serving the affected areas and will allow 
public participation at the hearing. The department will issue 
a final order after the hearing stating whether or not compliance 
with subchapter 4 is required. The order becomes effective 30 
days after issuance of the decision unless the department speci
fies a later date or unless review by the board is requested. 
The order may be appealed to the board by any ifl~e!'es£ea afta 
affee~ea person who participated in the public hearing. Final 
agency action occurs when a final order is issued by the board. 

(b) Remains the same. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.602 PROHIBITIONS {1) No person may operate af't 

eltis'EiR§ a facility which treats, stores or disposes of hazardous 
waste without obtaining a permit under ARM 16.44.605, or 
16.44.104. 

(2) Remains the same. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.605 TEHPOBARY PERMITS !INTERIM STATUS) 
(1)-(3) Remain the same. 
(4) Form 8700-12 and forms for submitting the information 

required in ~ Ill Cbl and 12! lb) of this rule may be obtained 
from the department. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.802 APPLICABILITY OF FINANCIAL REQUIREMENTS 
(1)-(2) Remain the same. 
(3) Except as provided in (1), the requirements of this 

subchapter, with respect to post-closure care, apply to ~ 
and operators of: 
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(a)-(c) Remain the same. 
(4)-(5) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

3. The depa~tment is proposing the amendment of 16.44.125 
in order to implement the department's authority to assess permit 
fees under 75-10-405, MCA, as amended by the Montana fifty-third 
legislature. The p~oposed amendments to subchapters 2, 3, 6 and 
8, are needed to make technical corrections and to bring current 
rules in line with U.S. Environmental Protection Agency regula
tions so that the Montana Haza~dous Waste Management Program may 
continue to enforce EPA authorized portions of the state program 
in place of EPA's program. 

4. ARM 16.44.1018, which can be found on page 16-4155 of 
the Administrative Rules of Montana, is p~oposed to be repeale6 
because, like the amendments proposed above, the action is needed 
to conform state rules to those promulgated by the U.S. Environ
mental Protection Agency, the~eby allowing the department to 
enforce EPA-authorized portions of the Montana Hazardous Waste 
Management Program in place of EPA's. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

5. Interested persons may submit thei~ data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also'be submitted to J. Ma~k Stahly, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, Hel
ena, Montana 59620, no later than July 23, 1993. 

6. J. Mark Stahly has been designated to preside over and 
conduct the hearing. 

1~~ ~ ROBERTJ:Rro;D~rector 
Certified to the Secretary of State June 14. 1993 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
ARM 16.24.104 concerning eligibil- ) 
ity requirements for the children's) 
special health services program ) 

To: All Interested Persons 

) 
) 

NOTICE OF PROPOSED 
AMENDMENT OF 

ARM 16.24.104 

NO PUBLIC HEARING 
CONTEMPLATED 

(Children's Special 
Health Services) 

1. On July 26, 1993, the department proposes to amend the 
above-captioned rule, which sets eligibility standards for the 
children's special health services program. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined): 

16.24.104 APPLICANT ELIGIBILITY (1)-(7) Remain the same. 
(B) Effective Ma} 1, 1992 [effective date of amendment), 

the department hereby adopts and incorporates by reference the 
~~federal poverty income guidelines published by the U.S. 
department of health and human services in the Fe:bl!"tilal."y 14, 1992 
February 12. 1993, federal register [!i7 F:R §4§5 58 FR 8287]. 
Copies of the federal poverty income guidelines may be obtained 
from the Family/Maternal and Child Health Services Bureau, CSHS 
Program, Department of Health and Environmental Sciences, Cogs
well Building, Capitol Station, Helena, Montana 59620 [phone: 
(406)444-3617]. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

3. The department is proposing this amendment because it 
is necessary in order to provide handicapped children's services 
to all those children who should be eligible under the federal 
poverty guidelines. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment to Ellie Parker, 
Department of Health and Environmental Sciences, Cogswell 
Building, Helena, Montana 59620, no later than July 22, 1993. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comment he has to Ellie Parker, Department of Health and 
Environmental Sciences, Cogswell Building, Helena, Montana 59620, 
no later than July 22, 1993. 

6. If the department receives requests for a public 
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hearing under 2-4-315, MCA, on the proposed amendment, from 
either 10!1: or 25, whichever is less, of the persons who are 
directly affected by the proposed amendment; from the 
Administrative Code committee of the legislature; from ~ 
governmental subdivision or agency, or from an association having 
no fewer than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be ir. 
excess of 25, based on the current numbers of children receiving 
handicopped childron'• oervice~~ 

ROERTJ. )fu±NSON/Director 

Certified to the Secretary of state June 14. 1993 

Reviewed by: 

Eleanor Parker, 1 DHES Attorney 

MAR Notice No. 16-2-423 12-f;/7.4/G::l 



-1264-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 16.8.701, 1401, 1407, 1414, 
1423-1425, 1427-1428, and new 
rules I-XXXIV dealing ~ith air 
quality permitting, prevention of 
significant deterioration, 
permitting in nonattainment 
areas, source testing protocol 
and procedure, and woad waste 
burners. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULES; ADOPTION OF NE<i RULES 
I-XXXIV AND REPEAL OF ARM 
16.8.921 through 16.8.943 

(Air,Quality Bureau) 

1. on July 16, 1993, at 10:00 a.m., the board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 Broad
way, Helena, Montana, to consider the amendment of the above-cap
tioned rules and the repeal of ARM 16.8.921 through 16.8.943. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is interlined): 

16.8.701 DEFINITIONS As used in this afta susee~eft~ eusefia~ 
~ chapter, unless indicated otherwise in a specific subchapter, 
the following definitions apply: 

ill '' Ac;lministrator" means the administrator of the u.s. en vi
ronmental protection agency or his designee. 

ll.l "Air pollutants" means one o:r more air contaminants that 
are present in the outdoor atmosphere . 

.Lll. "Air quality operating permit" means any permit or group 
of permits issued, renewed, revised, amended. or modified pursuant 
to subchapter 20 of this chapter. 

il.}_ "Air quality preconstruction permit" means a permit is
sued, altered or modified pursuant to subchapters 9, 11, 17, or 18 
of this chapter . 

.L2l "Allowable emissions" means the emissions rate of a sta
tionary source calculated using the maximum rated capacity of the 
source !unless the source is subject to federally enforceable lim
its which restrict the operating rate or hours of operation. or 
bothl and the most stringent of the following: 

1£1 The applicable standards as set forth in ARM 16.8.1423 or 
li1..i..;. 

lQl The applicable emissions limitation contained in the Mon
tana state implementation plan. including those with a future com
pliance date; or 

i£l The emissions rate specified as a federally enforceable 
permit condition. 

+±+ill "Ambient air" means that portion of the atmosphere, 
external to buildings, to which the general public has access. 
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-f-2+1.1.)_ "Ambient air monitoring" means measurement of any air 
eefteamiftaftt eollutant, odor, meteorological or atmospheric charac
teristic, or any physical or biological condition resulting from 
the effects of air ees~amisas~e pollutants or meteorological atmos
pheric conditions provided the measurement is performed in an area 
constituting ambient air. 

( 3) "M.i.:mal matter" meafta afty pl!'edaet Bl!' dell'h·ative ef aftim&:l 
~ 

.L!!.l "Boiler or industrial furnace" means any source or emit
ting unit that is subject to the provisions of 75-10-405C2l Cfl and 
75 10-406. MCA. and rules promulgated thereunder defining the class 
of activities subject to regulation under those sections. found at 
ARM 16. 44. 1101. 

l2l "Commercial hazardous waste incinerator" m!!!ans an incin
erator that burns hazardous waste. or a boiler or industrial fur
nace. The term "commercial hazardous waste incinerator" does not 
include a research and development facility that receives federal 
or state research funds and that burns hazardous waste primarily to 
test and evaluate waste treatment remediation technologies. 

ClOl "Conunercial medical waste incinerator" means anv incin
erator that incinerates medical waste. except that "commercial 
medical waste incinerator" does not include hospital or medicql 
facility incinerators that primarilY incinerate medical waste gen
erated onsite. 

++t.Llll "Control equipment" means any device or contrivance 
which prevents. removes. controls or redaees ~ emissions. 

(5) "Elel'l~ll'el elfieer" means ehe ai•eeta!l' er tfl.e alilltiftieerl! 
t;er, er ally emplayee sf the aeparemeJit; Eleei!JI'Ie~ea l9y ~e aellaiftis 
t:rater, el! aR~ leeal heal"Eh elfieer s!l' e~~ple~ee deBi'!JBa"Eeli lay t.Ae 
ad:t~~iRistra"Eell'o 

( 6) ''Feed: eel" iee es•Dlllisftmeft4s" •eans aPJy fixed er aeeile 
ree"Eaa!l'ase, settee shspr eate"Ee!l'ia, eheFt ePde• eafer laBeheefte~ee; 
<Jrill; tee reem1 eal'lfi'a ieh ehep 1 seda fe-eail'lt ea·,•erftt ibart eeelE 
t:ail leaREJBI l'lig'ht elala1 readeide a~eftdl p•ivat:e, p~iblie er ften 
prefi"E e!'feftiaaeies sr iRsti"Eu"Eiel'l reueiftely servift'!l' fead1 eete!l'in!J 
lEi6eheft 1 e-ieeary1 er similar pleee bt whieh feall er llri!!lE i-s 
plaeed fell' sale e¥ fer aerviee Bl'l the premises er eleewheret ei'IEl 
aRy e"Ehell' eaeis'!J er llril'lld:ftiJ eseaeliaaefte a• epewatieR here feed 
is seroed s!l' previded taP t;fte pahlia wieh e!' witheat eh&:!'IJB• 

C12l "Elnission" means release o{ air contamiMnts into the 
ambient ai'"· 

(131 "Emission standard" means an allowable rate of emissions 
or level of opacity. or a reauirement that certain eauiP111fnt. wox): 
practi£eS or operating conditions be employed to assure cootinuous 
emission control. An emission standard may be contained in a rule 
or regulation. consent decree, judicial or administrative order, or 
permit condition. 

(14\ "EPA" means the u.s. enviroDJ!lental protection agency. 
(151 "FCM" means the Federal C1ean Air Act. 42 u,s,c. 7404. 

et seq. 
(161 "Federally enforceable" means all limitations and con

ditions which are enforceable by the administrator. including tbose 
requirements geveloped pursuant to 40 CFR Parts 60 and 61. require
ments within the Montana state implementation plan, apg any permit 
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requirement established pursuant to 40 CFR 5?.21 or under regula
tions approved pursuant to 40 CfR Part 51. subpart I. including 
operating permits issued under an EPA-approved program that is 
incorporated into the Montana state implementation plan and ex
pressly requires adherence to any permit issued under such program. 

+'7-T.LU.l. "Fuel burning equipment" means any furnace, boiler~ 
apparatus, stack, or appurtenances thereto used in the process of 
burning fuel or other combustible material for the primary purpose 
of producing heat or power by indirect heat transfer. 

118) "Fugitive emissions" means those emissions which could 
not reasonably pass through a stack. chimney, vent. or other func
tionally equivalent opening. 

(19) "Hazardous air pollutant" means any air pollutant listed 
as a hazardous air pollutant pursuant to section 7412(bl (1) of the 
EQilh 

(20) "Hazardous waste" means a substance defined as hazardous 
waste under either 75-10-403. MCA. or administrative rules found at 
bRM Title 16, chapter 44, subchapter 3. or a waste containing two 
parts or more per million of polychlorinated biphenyl. 

121) "Hazardous waste incinerator" means any incinerator that 
incinerates hazardous waste. 

( 8) "Ineinera'Esf'" !Ileana any e!fliiJllllel'I'E, se•viee er een'Eriwal'!ee 
uses fer 'Ene ~es'EPue'Eien ef ~area~e, russian er e'Ener wae'Ees by 
attrfliflOJ, ett'E fle'E wee~ 'Aes'Ees earneEi ifl ~eviees eeii!JIIel'\l} eallea 
teJlee b~rners, eiles, 'Eranea'Eed eenes, wi~alll burners er et.her eueh 
eHl!'ners Heed seii!JIIenly sy 'Ehe -.,eea predtte'Ee iR~He'Eriee al'\d Re'E ifl 
ela~ifl~ bal!'rels, aaslte'Ee er e'Ener ee:A'Eri•• a:Aeee eemmel'\ly termea 
aaeltyaFa trash BHF!'Iers, 'Eras8 barrels er ash pi'Es, 

I 22 l "Incinerator" means any single or multiple chambered 
combustion device which burns combustible material, alone or with 
a supplemental fuel or catalytic combustion assistance. primarily 
for the purpose of removal, destruction, disposal, or volume reduc
tion of all or any portion of the input material. 

L£1 Incinerators do not include: 
lil safety flares used for combustion or disposal of haz

ardous or toxic gases at industrial facilities such as refineries, 
gas sweetening plants, oil and gas wells. sulfur recovery plants, 
or elemental phosphorus plants: 

Ciil space heaters burning used oil; 
Ciiil wood-fired boilers; or 
livl wood waste burners such as tepee, wigwam, truncated cone 

or silo burners. 
(9) "Ineealla'Eien" means any pl"epert;y, !'eal er f'leFeenal, il'l 

elaaiR~, ~u'E net; limi'Eea te, preeeeeil'l~ e!fliipme:A'E, ma~ttfae'EHFiR~ 
e~Hif'lment;, SF ee:Aet;rHe'EieR, eapa~le sf eFea'Ei!'l~ e!' eaHSil'\~ emis 
~ 

123) "Medical waste" means any waste that is generated in the 
diagnosis treatment, or immunization of human beings or animals, 
in medical research on humans or animals, or in the production or 
testing of biologicals. The term includes: 

JAl cultures and stocks of infectious agents; 
LQl human pathological wastes; 
1£1 waste human blood or products of human blood: 
lQl sharps; 
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lgl contaminated animal carcasses. body parts. and bedding 
that were known to have been exposed to infectious agents during 
research; 

i!l laboratory wastes and wastes from autopsy or surgery that 
were in contact with infectious agents; and 

.Lgl_ biological waste and discarded material contaminated with 
blood. excretion. exudates. or secretions frgm hUmans or animals. 

(241 "Montana state implementation plan" means the state im
plementation plan adopted by EPA for the state of Montana pursuant 
to the FCAA. found at 40 CFR Part 52. subpart BB. 

~..Ll.hl "Multiple chamber incinerator" means any ar~iele, 
!llae:Bifle 1 B!f'tliJ!IBeflt:, eeflotrivaJiee 1 st:rt~eott~re er J!al't ef a et:rt~et:Hre 
Hsea ~e aisJ!eee ef eembHet:ible reft~se by bHl'flifl~ 1 incinerator con
sisting of three or more refractory lined combustion furnaces in 
series physically separated by refractory walls, interconnected by 
gas passage ports or ducts and employing adequate parameters neces
sary for maximum combustion of the material to be burned. 
~~ "Odor" means that property of an emission which 

stimulates the sense of smell. 
~l.2.1..1. "Opacity" means the degree, expressed in percent, to 

which emissions reduce the transmission of light and obscure the 
view of an object in the background. Where the presence of uncom
bined water is the only reason for failure of an emission to meet 
an applicable opacity limitation contained in this chapter, that 
limitation shall not apply. For the purpose of this chapter, opac
ity determination shall follow all requirements, procedures, speci
fications, and guidelines contained in 40 CFR Part 60, Appendix A, 
method 9 (Jt~l}' 1 1 1987 ed.), or by an in-stack transmissometer 
which complies with all requirements, procedures, specifications 
and guidelines contained in 40 CFR Part 60, Appendix B, performance 
specification l (Jt~ly 1 1 1987 ed.). 

1281 "OWper or operator" means any person who owns. leases. 
operates, controls, or supervises a source or alteration, or the 
authorized agent of the gwner, or the person wbo is legally respon
sible for the overall operation of the source or alteration. 

~.!.2.ll "Particulate matter" means any material, except 
water in uncombined form~ that is or has been airborne, and exists 
as a liquid or a solid at standard conditions. For the purposes of 
this definition. standard conditions are defined in the applicable 
test method. 

~ilQl "Person" means any individual, partnership, firm, 
association, municipality, public or private corporation, the state 
2r_2 subdivision or agency of the state, trust, estate, interstate 
body. federal government or an agency of the federal government. or 
any other legal entity. 

f-1-5+Qll "PM-10" means particulate matter with an aerodynam.ic 
diameter of less than or equal to a nominal lO micrometers as mea
sured by a reference method based on 40 CFR Part 50, Appendix J, 
(52 F:R 24664, J11:ly 1, 1987) and designated in accordance with 40 
CFR Part 53 (52 F:R ru•i!7 1 J11:ly 1 1 1987) , or by an equivalent method 
designated in accordance with 40 CFR Part 53 (52 Rl O!t727, J~tly i, 

~-
+i-6+ill.l "PM-lO emissions" means finely divided solid or liq-

uid material, with an aerodynamic diameter less than or equal to a 
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nominal 10 micrometers emitted to the ambient air as measured by an 
applicable reference method e~ al~erfla~ive me~hee as specified in 
40 CFR Part 51 Appendix C ef t.he PI! 19 SIP ee'>elepmefl'l: 'JUiee1i"e 
maftaal eflt:it:lea, "GaieelifleS fer Sett~ee 'i'ee~ifl'1J fe~ Biee Speeifie 
Pa~~ieala~e Emieeiefle" M and condensible emissions measured by an 
impinger method. or by a an alternative eauivalent test method 
approved by the department. If the use of an alternative test 
method requires approval by the administrator. that approval must 
also be obtained. 

DJl "Potential to emit" means the maximum capacity of a sta
tionary source, or source or alteration to emit a pollutant under 
its physical and operational design. Any physical or operational 
limitation on the capacity of the source or alteration to emit a 
pollutant, including air pollution control equipment and restric
tions on hours of operation or an the type or amount of materia~ 
combusted. stored. or processed. shall be treated as part of its 
design only if the limitation or the effect it would have on emis
sions is federally enforceable. Secondary emissions do not count 
in determining the potential to emit of a stationary source. Hhen 
used in subchapter 20. this definition does not alter the use of 
the term "capacity factor" as used in Title IV of the FCAA or rules 
promulgated thereunder. 

+±++D.ll "Premises" means any property, piece of land or real 
estate or building. 

f lB) "P~eeeee "eii!Jfi~" 11\eafle t.he t.s~al wei~!JAE ef all materials 
iRt:~eElaeea ifi~B aft} epeeifie preeess •Jaiea JIIB~ eaase e•ieeieRs, 
Selia faels eft8l'I!JeEl '"'ill be eeflsidel'ed as pa~t: ef t.ae pl'eae!!ls 
>lei~h~, b~£ li~iEl aRB: '!laseeas fuels aRe eembae£isft ai~ will fiB~. 

(19) "P~eeees wei'!Jht: ra~e" •eal'ts ~he rat:e e!!lt:ablieaed as tel 
±ewe+ 

(a) Fel' eefl~iflae~e er lefii!J ran st.eaEly et.at.e epe~a~iefte, t:ae 
£et:al preeess wei'!JA~ fel!' t:ae eflt.i~e perieEl ef eeft~iftae~s epe~at:ieR 
sf' fer a ~ypieal pe~£iefl t:fiel"eef, dh·iaeEl 19y ~fie ft~ftlbel" sf :!\ears sf 
saea peried e~ pe~~ieft t::fte~eef, 

fl9) Fer e~ elieal e~ bat:ea epe~at:iefls, t:ae t:et:a1 p~eeess 
•t&il!fll'l: fe~ a perieEl t.aat. eevel!'s a ee~~plet:e epel!'a~ien a~ aft ifl~e,~al 
fl~e~ ef eyeles, EliviEleEl by t.ae aeare sf aet:aal preeese eperat:isR 
EliH'ift! eaea a pel!'ieEl. l!ftere £fie ftat:are sf afly pl!'ee&ss a~ epe~atisR 
SP t:ae desi§'fl ef afl)' e'f'iipllleft~ is saea as t.e perlllit. me~e t.aafl SRe 
ifl£erpr&tat:iefl sf t:his aefiflit.isn 1 t:ae ifl~el!'pret.at.isfl ~fiat. reealt.s 
iR £8e miflilllam •all:le fa!' allewable emissien saall apply. 

-f-iHI+.!..Ia "Public nuisance" means any condition of the atmos
phere beyond the property line of the offending person which: 

(a)-(b) Remains the same. 
( i! 1) "ReElaet.iefl" lleal'ls aft) aeat.ed p~eeess, il'lelaElift! reAder 

ifi'1J, eesltifii!J, Elr~ ino:J, de8ydra£iR'!I, di<JeB'I:iA'J, eYape'f'at:iR'J, a .. a 
prst.eifl eaflseAt:Pa~in!• 

(:!2) "Sal"ai!Je epel!'a£isA" meaRs afty spePat.iel'l seHelle~eEl iR 
'"'Rsle e~ ifl part: fer t:ae sal·•ei!Jifi'1J er reelailllifi'J ef aHy predaet el" 
l!la~erial, 

(36) "Secondary emissions" means emissions which would occur 
as a result of the construction or oper~tion of a maier stationary 
source or maier modification, but do not come from the maior sta
tionary source or major modification itself. For the purpose of 
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this chapter. secondary emissions must be specific. well defined. 
quantifiable. •Dd impact the some general area as the stationary 
source or modification which causes the secondary emissions. Sec
ondary emissions include emissions frgm any offsite support facili
ty wnich would not be constructed or increase its emissions except 
as a result of the construction or operation of the major station
ary source or maior modification. Secondary emissions do not in
clude any emissions which cgme directly from a mobile source such 
as emissions from the tailpipe of a motor vehicle. frgm a train. or 
from a yessel. 

C37l Cal "Solid waste" means all putrescible and nonputresci
ble solid. semi-solid. liquid. or gaseous wastes. including but not 
limited to garbage; rubbish; refuse; ashes; swill; food wastes; 
commercial or industrial wastes; medical waste; sludge from sewage 
treatment plants. water supply treatment plants. or air pollution 
control facilities; construction. demolition or salyage wastes; 
dead animals. dead animal parts. offal. animal droppings. or lit
ter; discarded hgme and industrial appliances; automobile bodies. 
tires. interiors. or parts tbereof; WOod products or wo9d byprod
uct& and inert materials; styrofoam and other plastics; rubber 
materials; asphalt shingles; tarpaper: electrical equipment. trans
formers. insulated wire; oil or petroleum products. or oil or pe
troleum products and inert materials; treated lumber and timbers; 
and pathogenic or infectious waste • 

.il2l "Solid waste" does not mean municipal sewage. industrial 
wastewater effluent, mining wastes regulated under the mining and 
reclamation laws administered by the department of state lands. or 
slash and forest debris regulated under laws Administered by the 
department of state lands • 

.Ls:U. Tbis definition of "solid waste" is gnly aPPlicable to 
the requlatign of incinerators under tbe Mgntono Clean Air Act. 
Title 7 5 , Chapter 2 . MCA, and reaulptions adopted pursuant thereto . 

C38l "Solid waste incinerptor" mepns any incinerator that 
incinerptes solid waste. 

~.!1.2.1. "Source" means any preper4!¥ 1 real er peraattel 1 er 
peraah eatttrie~iRg ta air pallq-iaR person. repl property or per
sonal property located on one or more contiqupus or adjacent prop
erties under tbe control of the some owner or gperator which con
tribytes or would contribyte to pir pollution. including associated 
control equipment that affects or woyld affect tbe nature. chprac
ter. cgmpositign. pmount 0r envirgumentAl imppcts of pir Pollution. 

~.iiQl. "Stack ar eltilllftey , vent. or roof monitor" means any 
flue, conduit. chimney, vent. or duct arran9ed to conduct emis
sions. 

(25) "StaRdaPd eaRditietts" •eatta a 1aelllpePatare ef 79" fahPefl 
he it: ana press\lpe red\le~ed 1;e 29,92 bteltes ef •epeiH!'y 11\: eea leYel. 

~illl "Total suspended particulate" means particulate mat
ter as measured by the method described in 40 CFR Part 50, Appendix 
B (Jaly 1, 1987 edo). 

142! Cal "Volatile organic compounds CYOCl" means any co!l'-
pound of carbon. excluding carbon monoxide. carbon dioxide. carbon
ic acid, metallic carbides or carbonates. and ammonium carbonate. 
which participates in atmospheric photochemical reactions, and 
including any such organic compound other than the following, which 
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have been determined to have negligible photochemical reactivity: 
methane; ethane; methylene chloride Cdichloromethane1; 1.1.1- tri
chloroethane (methyl chloroforml : 1.1.1-trichloro-2. 2. 2-trifluoro
ethane CCFC-1131: trichlorofluoromethane (CFC-111; dichlorodifluo
romethane CCFC-121; chlorodifluorornethane CCFC-22l; trifluorome
thane CFC-23); 1.2-dichloro-1.1.2.2-tetrafluoroethane CCFC-114); 
chloropentafluoroethane (CFC-1151; 1.1.1-trifluoro-?.2-dichloro
ethane CHCFC-1231: 1.1.1.2-tetrafluoroethane CHFC-134a1; 1.1-di
chloro-1-fluoroethane (HCFC-141b1: 1-chloro-1.1-difluoroethane 
(HCFC-l42bl: ?-chloro-1.1.1.2-tetrafluoroethane CHCFC-124); penta
fluoroethane (HFC-1251: 1.1. 2. 2-tetrafluoroethane CHFC-1341: 1.1.1-
trifluoroethane CHFC-143al: 1.1-difluoroethane CHFC-152a1; and 
perfluorocarbon compounds which fall into these classes: 

iil cyclic. branched. or linear completely fluorinated 
alkanes; 

<iil Cyclic. branched, or linear completely fluorinated 
ethers with no unsaturations; 

Ciiil Cyclic. branched. or linear completely fluorinated ter
tiary amines with no unsaturations; and 

( i vl Sulfur-containing perfluorocarbons with no unsaturatioos 
and with sulfur bonds only to carbon and fluorine. 

1.l2.l. For purposes of detemining compliance with emissions 
limits. voc will be measured by the test methods in 40 CfR Part 60, 
Appendix A. as applicable. Wbere such a method also measures cam
pounds with negligible photochemical reactivity. these negligibly
reactive compounds may be excluded as VOC if the amount of such 
compounds is accurately quantified. and such exclusion is approved 
by the department. As a precondition to excluding these compounds 
as VOC or at any time thereafter. the department may require sn 
owner or operator to provide monitoring or testing methods and 
results demonstrating. to the satisfaction of the department. the 
amount of negligibly-reactive compounds in the source's emissions. 

+t++ill.l "Wood waste burner" means a device commonly called 
a tepee burner, silo, truncated cone, wigwam burner, or other simi
lar burner commonly used by the wood products industry for the 
disposal of wood. 

~Liil The definitions contained in 75-2-103, MCA, shall ee 
~ applicable where appropriate. 

( 2 9) 'Phe aepa!"\:l!leR'I! aereey aoiep'Ee aRB iRBe!"pera\:es het'eiR ey 
!"efereftee ehe fellewiR~ see'l!iefta sf ~fie feae~ral re~~la'Eieftal 

(a) iG OFR Part 69, _...ppeREiiu ,•,, 'Pest Jletael!i 9 (J11ly 1, 1987 
ea.), 'A'fiieh ee'l!s ferea a methed fer vie~al ae\:e'l'llliRatieR ef tae 
epaeity ef emissieRe frem sea'l!ieRary ee~reee1 

(e) 49 OFR PaPt 59, hppeRdiw J (52 FR 2G664, J11ly l; 1987), 
whieh eeR~aiRe refePeftee meehede fer the de'EermiRatieR sf partie11 
laee matter as PM 19 iR the a~mesphere, 

(e) 49 OFR Part 53 (52 FR 24727 1 J~l:: 1, 1987) 1 wniea per 
taifte te ameieR'B air meRi>BeriR~ refe!'eRee metaeds aftd e~ivaleftt 
meeheEisJ 

(d) J\ppeRdiM e ef t.ae PM 19 SIP de•.•elepmeft~ IJiiiaelif\e 118Rilal 
efttielea, "G~ideliftes fer Se11ree 'PestiR~ fer Sise Speeifie Partie 
11lat.e BlllissieRS", whieh pert.aiRs t.e alterftati¥e metheds fel!' t.estiR~ 
PM 18 emiseieRSJ aRe 

(e) 48 OFR Part 58, AppefldiM B (J~ly 1, 1987 ea.) I A'ftieh E!SR 
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'l!aift8 •~• refereRee meehed fer ehe deeermiBe~ieR ef e~peBaea per 
eie~ieee mae~er iR ehe a~eephere (hi~h wel~e meehea)• 

(f) A eepy ef £he a:Beo"e eee<aiei'IB ia 8-..ail8:Ble fer pll:Blie iR 
apaeoeieR 8fta eepyift'!J a'l! tao~e Ab El~8li'l!y 1Nreall 1 9aperaeft'l! ef 
Ileal~ 8Ra EnvireftMeB~8l SeieBeee, Se!SWell ~ilaiB! 1 1499 Bread 
wa~, IleleB8, Ueft£81'16 !i9iHt •• fra EPA's Pli:Blie lRfe-.eieB Refer 
el'tee BBi£ 1 491 M S'l!ree£ Sll, W8ehil't!*el't, ae il9469· 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

RULE I INCOBPQRATIONS BY REFERENCE ( 1) In this subchapter, 
and un1ess expressly provided otherwise, the fOllowing is applica
ble: 

(a) Where the board has adopted a federal regulation by ref
erence, the reference in the bo.ard rule shall refer to the tederal 
agency regulations as they have been codified in the July 1, 1992, 
edition of Title 40 of the Code of Federal Regulations (CFR); 

(b) Where the board has adopted a section of the United 
states Code (U.S.C.) by reference, the reference in the board rule 
shall refer to the section of the U.s.c. as found in the 1988 edi
tion and Supplement II (1990); 

(c) Where the board has adopted a section of the Montana Code 
Annotated (MCA) by reference, the reference in the board rule shall 
refer to the section of the MCA as found in the 1991 edition. 

(d) Where the board has adopted another rule of the depart
ment or another agency of the state of Montana that appears in a 
different title or chapter of the Administrative Rules of Montana 
(ARM), the reference in this subchapter shall refer to the other 
rule in the ARM as such rule existed on June 24, 1993. 

(2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) 40 CFR Part 50, Appendix B, which contains the reference 
method for the determination of suspended particulate matter in the 
atmosphere (high-volume method). 

(b) 40 CFR Part 50, Appendix J, which contains reference 
methods for the determination of particulate matter as PM-10 in the 
atmosphere; 

(c) 40 CFR, Part 51, Appendix M, which sets forth EPA refer
ence emission source test methods for state programs to use in 
developing and implementing state implementation plans, including 
alternative methods for testing PM-10 emissions; 

(d) 40 CFR, Part 51, Appendix P, which sets forth EPA minimum 
emission monitoring requirements; 

(e) 40 CFR Part 52, subpart BB, which sets forth the imple
mentation plan for control of air pollution in Montana; 

(f) 40 CFR Part 5J, which pertains to ambient air monitoring 
reference methods and equivalent methods; 

(g) 40 CFR, Part 60, Appendix A, which sets forth EPA refer
ence emission source test methods for stationary sources, including 
test method 9 1 which sets forth a method for visual determination 
of the opacity of emissions from stationary sources; 

(h) 40 CFR, Part 60, Appendix B, which sets forth EPA perfor
mance specification and test procedures for continuous emission 
monitoring systems, including performance specification 1, which 
sets forth specifications and taGt procedures for opacity continu-

~~R Notice No. 16-2-424 12-6/24/93 



-1272-

ous emission monitoring systems in stationary sources; 
(i) 40 CFR, Part 61, Appendix B, which sets forth EPA refer

ence emission source test methods for sources subject to national 
emission standards for hazardous air pollutants; 

(j) 40 CPR, Part 63 (56 FR 27369, June 13, 1991), which sets 
forth the protocol for field validation of emission concentrations 
from stationary sources; 

(k) The Montana source testing protocol and procedures manual 
(July 1993 ed.), which is a department manual setting forth sam
pling and data collection, recording, analysis and transmittal 
requirements; 

(1) The u.s. environmental protection agency quality assur
ance manual (EPA-600/9-76-005, revised Dec. 1984 Vol. I; EPA-600/4-
77-027a, revised Jan. 1983, Vol II; EPA-600/4-77-027b, revised Jan. 
1982, Vol. III; and EPA-600/4-82-060, Feb. 1983, Vol. IV), which is 
a federal agency manual and regulations setting forth sampling and 
data collection, recording, analysis and transmittal requirements; 

(m) Section 7412 (b) (1) of the Federal Clean Air Act, 42 
u.s.c. 7401, et ~.,which contains a list of substances designat
ed as hazardous air pollutants; 

(n) ARM 16.44.1101, which defines the class of activities 
subject to regulation under 75-10-405(2) (f) and 75-10-406, MCA, 
relating to boilers or industrial furnaces; 

(a) section 75-10-403(7), MCA, which sets forth the statutory 
definition of "hazardous waste"; 

(p) The administrative rules of Montana found at Title 16, 
chapter 44, subchapter 3, which set forth the rules pertaining to 
the identification and listing of hazardous waste. 

(q) A copy of the above materials is available for public in
spection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, 1400 Broad
way, Helena, Montana 59620. Copies of the federal materials may 
also be obtained at EPA's Public Information Reference Unit, 401 M 
Street SW, Washington, DC 20460, and at the libraries of each of 
the ten EPA Regional Offices. Interested persons seeking a copy of 
the CPR may address their requests directly to: Superintendent of 
Documents, U.S. Government Printing Office, Washington, D.C. 20402. 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

RULE II SOURCE TESTING PROTOCOL ( l) (a) The requirements of 
this rule apply to any emission source testing conducted by the 
department, any source, or other entity as required by any rule in 
this chapter, or any permit or order issued pursuant to this chap
ter, or the provisions of the Montana Clean Air Act, 75-2-101, et. 
seq., MCA. 

(b) All emission source testing, sampling and data collec
tion, recording, analysis, and transmittal must be performed as 
specified in the Montana source testing protocol and procedures 
manual, unless alternate equivalent requirements are determined by 
the department to be necessary, and prior written approval has been 
obtained from the department. If the use of an alternative test 
method requires approval by the administrator, that approval must 
also be obtained. 

(c) Unless otherwise specified in the Montana source testing 

12-6/24/93 MAR Notice No. 16-2-42~ 



-1273-

protocol and procedures manual or elsewhere in this chapter, all 
emission source testing must be performed as specified in any ap
plicable sampling method contained in: 40 CFR Part 60, Appendix A; 
40 CFR Part 60, Appendix B; 40 CFR Part 61, Appendix B; 40 CFR Part 
51, Appendix M; 40 CFR Part 51, Appendix P, and; 40 CFR Part 63 (56 
FR 27369, June 13, 1991). Such emission source testing must alsc 
be performed in compliance with the requirements of the U.S. EPA 
quality assurance manuaL Alternative equivalent requirements may 
be used if the department has determined that such alternative 
equivalent requirements are necessary, and prior written approval 
has been obtained from the department. If approval by the adminis
trator of an alternative test method is required, that approval 
must also be obtained. 

(d) Failure to comply with this rule shall constitute a vio
lation of this rule, and may result in the partial or complete 
rejection by the department of the appropriate emission source 
testing data. The partial or complete rejection by the department 
of the appropriate emission source testing data may subsequently 
result in a determination by the department that a permit appli
cation is incomplete, that insufficient data is available to deter
mine compliance with an emission limitation or standard and addi
tional testing is necessary to demonstrate compliance, or that 
insufficient data is available to determine the correct fee re
quired under subchapter 19 and additional testing is necessary. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

RULE Ill DEFINITIONS For the purpose of this subChapter, the 
following definitions apply: 

(1) (a) "Actual emissions" means the actual rate of emissions 
of a pollutant from an emissions unit, as determined in accordance 
with (b)-(d) of this section. 

(b) Actual emissions as of a particular date shall equal the 
average rate, in tons per year, at which the unit actually emitted 
the pollutant during a two-year period which precedes the particu
lar date and which is representative of normal source operation. 
The department may determine that a different time period is more 
representative of normal source operation. Actual emissions shall 
be calculated using the unit's actual operating hours, production 
rates, and types of materials processed, stored, or combusted dur
ing the selected time period. 

(c) The department may presume that source-specific allowable 
emissions for the unit are equivalent to the actual emissions of 
the unit. 

(d) For any emissions unit which has not begun normal opera
tions on the particular date, actual emissions shall equal the 
potential to emit of the unit on that date. 

(2) (a) "Baseline area" means any intrastate area (and every 
part thereof) designated as attainment or unclassifiahle in 40 CFR 
81.327 in which the major source or major modification establishing 
the minor source baseline date would construct or would have an air 
quality impact equal to or greater than 1 ~g/m3 (annual average) of 
the pollutant for which the minor source baseline date is estab
lished. 

(b) Area redesignations under section 7407 of the FCAA to at-
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tainment or unclassifiable cannot intersect or be smaller than the 
area of impact of any major stationary source or major modification 
which: 

(i) establishes a minor source baseline date; or 
(ii) is subject to 40 CFR 52.21 or regulations approved pursu

ant to 40 CFR 51.166, and would be constructed in the same state as 
the state proposing the redesignation. 

(3) (a) "Baseline concentration" means that ambient concentra
tion level which exists in the baseline area at the time of the 
applicable minor source baseline date. A baseline concentration is 
determined for each pollutant for which a minor source baseline 
date is established and shall include: 

(i) The actual emissions representative of sources in exis
tence on the applicable minor source baseline date, except as pro
vided in (b) of this section; and 

(ii) The allowable emissions of major stationary sources which 
commenced construction before the major source baseline date, but 
were not in operation by the applicable minor source baseline date. 

(b) The following will not be included in the baseline con
centration and will affect the applicable maximum allowable in
crease(s): 

( i) Actual emissions from any major stationary source on 
which construction commenced after the major source baseline date; 
and 

(ii) Actual emissions increases and decreases at any station
ary source occurring after the minor source baseline date. 

(4) "Begin actual construction" means, in general, initiation 
of physical on-site construction activities on an emissions unit 
which are of a permanent nature. Such activities include, but are 
not limited to, installation of building supports and foundations, 
laying of underground pipework, and construction of permanent stor
age structures. With respect to a change in method of operation 
this term refers to those on-site activities, other than preparato
ry activities, which mark the initiation of the change. 

(5) "Best available control technology" means an emissions 
limitation (including a visible emissions standard) based on the 
maximum degree of reduction for each pollutant subject to regula
tion under the FCAA, excluding hazardous air pollutants except to 
the extent that such hazardous air pollutants are regulated as con
stituents of more general pollutants listed in section 7408(a) (1) 
of the FCAA, which would be emitted from any proposed major sta
tionary source or major modification which the department, on a 
case-by-case basis, taking into account energy impacts, environmen
tal impacts (including but not limited to the effect of the control 
technology option on hazardous air pollutants), and economic im
pacts and ather costs, determines is achievable for such source or 
modification through application of production processes or avail
able methods, systems, and techniques, including fuel cleaning or 
treatment or innovative fuel combustion techniques for control of 
such pollutant. In no event shall application of best available 
control technology result in emissions of any pollutant which would 
exceed the emissions allowed by any applicable standard under ARM 
16.8.1423 and 1424. If the department determines that technological 
or economic limitations on the application of measurement methodol-
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ogy to a particular emissions unit would make the imposition of an 
emissions standard infeasible, any design, equipment, work prac
tice, operational standard or colllbination thereof, may be pre
scribed instead to satisfy the requirement for the application of 
best available control technology. Such standard shall, to the 
degree possible, set forth the emissions reduction achievable by 
implementation of such design, equipment, work practice or opera
tion, and shall provide for compliance by means which achieve 
equivalent. results. 

(6) "Building, structure, facility, or installation" means 
all of the pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous or adja
cent properties, and are under the control of the same person (or 
persons under common control) except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of the 
same industrial grouping if they belong to the same major group 
(i.e., which have the same two-digit code) as described in the 
standard industrial classification manual, 1987. 

(7) "Commence", as applied to construction of a major sta
tionary source or major modification, means that the owner or oper
ator has all necessary preconstruction approvals or permits and 
either has: 

(a) begun, or caused to begin, a continuous program of actual 
on-site construction of the source, to be completed within a rea
sonable time; or 

(b) entered into binding agreements or contractual obliga
tions, which cannot be canceled or modified without substantial 
loss to the owner or operator, to undertake a program of actual 
construction of the source to be completed within a reasonable 
time. 

(8) "Complete" means, in reference to an application for a 
permit, that the application contains all the information necessary 
for processing the application, except that designating an applica
tion complete for purposes of permit processing does not preclude 
the department from requesting or accepting any additional informa
tion. 

(9) "Construction" means any physical change or change in the 
method of operation (including fabrication, erection, installation, 
demolition, or modification of an emissions unit) which would re
sult in a change in actual emissions. 

(10) "Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any pollutant sub
ject to regulation under the FCAA. 

(11) "Federal land manager" means, with respect to any lands 
in the United States, the secretary of the department with authori
ty over such lands. 

(12) "High terrain" means any area having an elevation 900 
feet or more above the base of the stack of a source. 

(13) "Indian governing body" means the governing body of any 
tribe, band, or group of Indians subject to the jurisdiction of the 
United States and recognized by the United States as possessing 
power of self-government. 

(14) "Indian reservation" means any federally recognized res
ervation established by treaty, agreement, executive order, or act 
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of congress. 
(15) "Innovative control technology" means any system of air 

pollution control that has not been adequately demonstrated in 
practice, but would have a substantial likelihood of achieving 
greater continuous emissions reduction than any control system in 
current practice or of achieving at least comparable reductions at 
lower cost in terms of energy, economics, or non-air quality envi
ronmental impacts. 

(16) "Low terrain" means any area other than high terrain. 
(17) (a) "Major modification" means any physical change in, or 

change in the method of operation of, a major stationary source 
that would result in a significant net emissions increase of any 
pollutant subject to regulation under the FCAA, excluding hazardous 
air pollutants, except to the extent that such hazardous air pol
lutants are regulated as constituents of more general pollutants 
listed in section 7408(a) (1) of the FCAA. 

(b) Any net emissions increase that is significant for vola
tile organic compounds will be considered significant for ozone. 

(c) A physical change or change in the method of operation 
shall not include: 

(i) Routine maintenance, repair, and replacement; 
(ii) Use of an alternative fuel or raw material by reason of 

any order under sections 2 (a) and (b) of the Energy Supply and 
Environmental Coordination Act of 1974, 15 u.s.c. sections 791, et 
§gg. (1988), or by reason of a natural gas curtailment plan pursu
ant to the Federal Power Act, 16 U.s.C. sections 79la, gt ttg. 
(1988 & Supp. III 1991); 

(iii) Use of an alternative fuel by reason of an order or rule 
under section 7425 of the FCAA; 

(iv) Use of an alternative fuel at a steam generating unit to 
the extent that the fuel is generated from municipal solid waste; 

(v) Use of an alternative fuel or raw material by a station
ary source which: 

(A) The source was capable of accommodating before January 
6, 1975, unless such change would be prohibited under any federally 
enforceable permit condition which was established after January 6, 
1975, pursuant to 40 CFR 52,21 or under regulations approved pursu
ant to 40 CFR subpart I or section 51.166; or 

(B) The source is approved to use under any permit issued 
under 40 CFR 52.21 or under regulations approved pursuant to 40 CFR 
51.166; 

(vi) An increase in the hours of operation or in the produc
tion rate, unless such change would be prohibited under any feder
ally enforceable permit condition which was established after Janu
ary 6, 1975, pursuant to 40 CFR 52.21 or under regulations approved 
pursuant to 40 CFR subpart I or section 51.166; or 

(vii) Any change in ownership at a stationary source. 
(18) (a) "Major source baseline date" means: 
( i) In the case of particulate matter and sulfur dioxide, 

January 6, 1975; and 
(ii) In the case of nitrogen dioxide, February 8, 1988. 
(b) "Minor source baseline date" means the earliest date 

after the trigger date on which a major stationary source or a 
major modification subject to 40 CFR 52.21 or to regulations ap-
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proved pursuant to 40 CFR 51.166 sub~its a co~plete application 
under the relevant regulation. The trigger date is: 

(i) In the case of particulate ~atter and sulfur dioxide, Au
gust 7, 1977; and 

(ii) In the case of nitrogen dioxide, February 8, 1988. 
(c) The baseline date is established for.each pollutant for 

which incre~ents or other equivalent ~easures have been established 
if: 

( i) The area in which the proposed source or modification 
would construct is designated as attainment or unclassifiable in 40 
CFR 81.327 for the pollutant on the date of its co~plete applica
tion under 40 CFR 52.21 or under regulations approved pursuant to 
40 CFR 51.166; and 

(ii) In the case of a ~ajor stationary source, the pollutant 
would be emitted in significant amounts, or, in the case of a major 
modification, there would be a significant net e~issions increase 
of the pollutant. 

(19) (a) "Major stationary source" ~eans: 
(i) Any of the following stationary sources of air pollut

ants which emits, or has the potential to emit, 100 tons per year 
or more of any pollutant subject to regulation under the FCAA, 
excluding hazardous air pollutants, except to the extent that such 
hazardous air pollutants are regulated as constituents of more 
general pollutants listed in section 7408(a) (1) of the FCAA: fossil 
fuelfired steam electric plants of more than 250 million British 
thermal units per hour heat input, coal cleaning plants (with ther
mal dryers), kraft pulp mills, portland cement plants, primary zinc 
smelters, iron and steel mill plants, primary aluminum ore reduc
tion plants, primary copper smelters, municipal incinerators capa
ble of charging more than 250 tons of refuse per day, hydrofluoric, 
sulfuric, and nitric acid plants, petroleum refineries, lime 
plants, phosphate rock processing plants, coke oven batteries, 
sulfur recovery plants, carbon black plants (furnace process) , 
primary lead smelters, fuel conversion plants, sintering plants, 
secondary metal production plants, chemical process plants, fossil 
fuel boilers (or combinations thereof) totaling more than 250 mil
lion British thermal units per hour heat input, petroleum storage 
and transfer units with a total storage capacity exceeding 300,000 
barrels, taconite ore processing plants, glass fiber processing 
plants, and charcoal production plants; 

(ii) Notwithstanding the stationary source size specified in 
(a) (i), above, any stationary source which emits, or has the po
tential to emit, 250 tons per year or more of any air pollutant 
subject to regulation ~der the FCAA, excluding hazardous air pol
lutants, except to the extent that such hazardous air pollutants 
are regulated as constituents of more general pollutants listed in 
section 7408(a)(1) of the FCAA; or 

(iii) Any physical change that would occur at a stationary 
source not otherwise qualifying under (a)(i) or (ii), above, as a 
major stationary source if the change would constitute a major 
stationary source by itself. 

(b) A major source that is major for volatile organic com
pounds will be considered major for ozone. 

(c) The fugitive emissions of a stationary source may not be 
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included in determining, for any of the purposes of this subchap
ter, whether it is a major stationary source, unless the source be
longs to one of the following categories of stationary sources: 

(i) coal cleaning plants (with thermal dryers); 
(ii) Kraft pulp mills; 
(iii) Portland cement plants; 
(iv) Primary zinc smelters; 
(v) Iron and steel mills; 
(vi) Primary aluminum ore reduction plants; 
(vii) Primary copper smelters; 
(viii) Municipal incinerators capable of charging more than 

250 tons of refuse per day; 
(ix) Hydrofluoric, sulfuric, or nitric acid plants; 
(x) Petroleum refineries, 
(xi) Lime plants, 
(xii) Phosphate rock processing plants; 
(xiii) Coke oven batteries; 
(xiv) Sulfur recovery plants; 
(xv) carbon black plants (furnace process); 
(xvi) Primary lead smelters; 
(xvii) Fuel conversion plants; 
(xviii) Sintering plants; 
(xix) Secondary metal production plants; 
(xx) Chemical process plants; 
(xxi) Fossil-fuel boilers (or combination thereof) totaling 

more than 250 million British thermal units per hour heat input; 
(xxii) Petroleum storage and transfer units with a total 

storage capacity exceeding 300,000 barrels; 
(xxiii) Taconite ore processing plants; 
(xxiv) Glass fiber processing plants; 
(xxv) Charcoal production plants; 
(xxvi) Fossil fuel-fired steam electric plants of more than 

250 million British thermal units per hour heat input; and 
(xxvii) Any other stationary source category which, as of Au

gust 7, 1980, is being regulated under sections 7411 or 7412 of the 
FCAA. 

(20) "Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air quality con
trol laws and regulations and those air quality control laws and 
regulations which are part of the Montana state implementation 
plan. 

(21) (a) "Net emissions increase" means the amount by which the 
sum of the following exceeds zero: 

( i) Any increase in actual emissions from a particular physical 
change or change in the method of operation at a stationary source; 
and 

(ii) Any other increases and decreases in actual emissions at 
the source that are contemporaneous with the particular change and 
are otherwise creditable. 

(b) An increase or decrease in actual emissions is contempora
neous with the increase from the particular change only if it oc
curs between the date five years before construction on the partic
ular change conunenced, and the. date that the increase from the 
particular change occurs. 
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(c) An increase or decrease in actual emissions is creditable 
only if the department has not relied on it in issuing a permit for 
the source under this subchapter, which permit is in effect when 
the increase in actual emissions from the particular change occurs. 

(d) An increase or decrease in actual emissions of sulfur diox
ide,-particulate matter, or nitrogen oxides which occurs before the 
applicable minor source baseline date is creditable only if it is 
required to be considered in calculating the amount of maximum al
lowable increases remaining available. 

(e) An increase in actual emissions is creditable only to the 
extent that the new level of actual emissions exceeds the old lev
el. 

(f) A decrease in actual emissions is creditable only to the 
extent that: 

(i) The old level of actual emissions or the old level of al
lowable emissions, whichever is lower, exceeds the new level of 
actual emissions; 

(ii) It is federally enforceable at and after the time that 
actual construction on the particular change begins; and 

(iii) It has approximately the saMe qualitative significance 
for public health and welfare as that attributed to the increase 
from the particular change. 

(g) An increase that resmlts from a physical change at a source 
occurs when the emissions unit on which construction occurred be
comes operational and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes operational only 
after a reasonable shakedown period, not to exceed 180 days. 

(22)(a) "Significant" means, in reference to a net emissions 
increase or the potential of a source to emit any of the following 
pollutants, a rate of emissions that would equal or exceed any of 
the following rates: 

Pollutant and Emissions Rate 
carbon monoxide: 100 tons per year (tpy) 
Nitrogen oxides: 40 tpy 
Sulfur dioxide: 40 tpy 
Particulate matter: 25 tpy of particulate matter emissions 

15 tpy of PM-10 emissions 
Ozone: 40 tpy of volatile organic compounds 
Lead: 0.6 tpy 
Fluorides: 3 tpy 
Sulfuric acid mist: 7 tpy 
Total reduced sulfur (including H2S): 10 tpy 
Reduced sulfur compounds (including H2S): 10 tpy 
Municipal waste combustor organics (measured as total tetra
throu2h acta-chlorinated dibenzo-p-dioxins and dibenzofurans): 3.2 
* 10- megagrams per year (3.5 * 10-6 tons per year) 
Municipal waste combustor metals (measured as particulate matter) : 
14 megagrams per year (15 tons per year) 
Municipal waste combustor acid gases (measured as sulfur dioxide 
and hydrogen chloride): 36 meqagrams per year (40 tons per year) 

(b) "Significant" means, in reference to a net emissions in
crease or the potential of a source to emit a pollutant subject to 
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regulation under the FCAA, that (a) above does not list, any emis
sions rate. This does not include hazardous air pollutants, except 
to the extent that such hazardous air pollutants are regulated as 
constituents of more general pollutants listed in section 
7408(a) (1) of the FCAA. 

(c) Notwithstanding (a) above, "significant" means any emis
sions rate or any net emissions increase associated with a major 
stationary source or major modification, which would construct 
within 10 kilometers of a Class I area, and have an impact on such 
area equal to or greater than 1 ~gjm3 (24-hour average). 

(23) "Stationary source" means any building, structure, facil
ity, or installation which emits or may emit any air pollutant 
subject to regulation under the FCAA, excluding hazardous air pol
lutants, except to the extent that such hazardous air pollutants 
are regulated as constituents of more general pollutants listed in 
section 7408(a) (1) of the FCAA. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE IV INCORPORATION BY REfERENCE (1) In this subchapter, 
and unless expressly provided otherwise, where the board has adopt
ed a federal regulation by reference, the reference in the board 
rule shall refer to the federal agency regulations as they have 
been codified in the July 1, 1992, edition of Title 40 of the Code 
of Federal Regulations (CFR). 

( 2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) 40 CFR 51.102, which sets forth requirements for public 
hearings for state programs; 

(b) 40 CFR Part 58, Appendix B, which sets forth quality assur
ance requirements for prevention of significant deterioration air 
monitoring; 

(c) 40 CFR Part 60, which sets forth standards of performance 
for new stationary sources; 

(d) 40 CFR Part 61, which sets forth emission standards for 
hazardous air pollutants; 

(e) 40 CFR 81.327, which sets forth the air quality attainment 
status designations for Montana; 

(f) The standard industrial classification manual, 1987, exec
utive office of the President, office of management and budget, 
(U.S. government printing office stock number 1987 0-185-718), 
which sets forth a system of industrial classification and defini
tion based upon the composition and structure of the economy; 

(g) The guidelines on air quality models (revised) (1986) (EPA 
publication no. 450f27B-027R) and supplement A (1987). 

(h) A copy of the above materials is available for public in
spection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, 1400 Broad
way, Helena, Montana 59620. Copies of the federal materials may 
also be obtained at EPA's Public Information Reference Unit, 401 M 
Street SW, Washington, DC 20460, and at the libraries of each of 
the ten EPA Regional Offices. Interested persons seeking a copy of 
the CFR may address their requests directly to: Superintendent of 
Documents, U.S. Government Printing Office, Washington, D.C. 20402. 
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The standard industrial classification manual (1987) (order no. PB 
87-100012) and the guidelines on air quality models (revised) 
(1986) (EPA publication no. 450/278-027R) and supplement A (1987) 
may also be obtained from the U.S. Department of Com.erce, National 
Technical Information Service, 5285 Port Royal Road, Springfield, 
Virginia 22161. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE v AMBIENT AIR INCREMENTS (1) In areas designated as 
Class I, II, or III, increases in pollutant concentration over the 
baseline concentration shall be limited to the following: 

Pollutant 

CLASS I 

Particulate matter: 

Maximum allowable 
increase (micrograms 
per cubic meter) 

TSP, annual geometric mean ..••••.•...•. 5 
TSP, 24-hr maximum..................... 10 

Sulfur dioxide: 
Annual arithmetic mean ......•.•..••.••. 2 
24-hr maximum.......................... 5 
3-hr maximum...... . . • . • . . • • • • . • • • • • • • . . 25 

Nitrogen dioxide: 
Annual arithmetic mean ..........••••.•. 2.5 

CLASS II 

Particulate matter: 
TSP, annual geometric mean .....••.....• 19 
TSP, 24-hr maximum •.••......•.....••..• 37 

Sulfur dioxide: 
Annual arithmetic mean •••....•.•...•.•• 20 
24-hr lliaximum ..•.••....•..•...•.•••...• 91 
3-hr maximum ••...••....•.....••••••••.• 512 

Nitrogen dioxide: 
Annual arithmetic mean •..•.•.•.... · •••.• 25 

CLASS III 

Particulate matter: 
TSP, annual geometric mean .......•• , .•• 37 
TSP, 24-hr maximum .•..•.••...••••....•. 75 

Sulfur dioxide: 
Annual arithmetic mean ...•......•...... 40 
24-hr maximum ••••••..••••...•••••••••.. 18:<! 
3-hr maximum .•......•........••••..•••. 700 

Nitrogen dioxide: 
Annual arithmetic mean ........•........ 50 
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(2) For any period other than an annual period, the applicable 
maximum allowable increase may be exceeded during one such period 
per year at any one location. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RQLE YI AMBIENT AIR CEILINGS (1) No concentration of a pol
lutant shall exceed the concentration permitted under either the 
applicable secondary or primary national ambient air quality stan
dard, whichever concentration is lowest for the pollutant for a· 
period of exposure. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204 1 

MCA 

RULE VII RESTRICTIONS ON AREA CLASSIFICATIONS (1) All of the 
following areas are designated Class I areas and may not be redes
ignated: 

(a) Bob Marshall Wilderness Area; 
(b) Anaconda Pintler Wilderness Area; 
(c) Cabinet Mountains Wilderness Area; 
(d) Gates of the Mountains Wilderness Area; 
(e) Glacier National Park; 
(f) Medicine Lake Wilderness Area; 
(g) Mission Hountains Wilderness Area; 
(h) Red ·Rock Lake Wilderness Area; 
(i) Scapegoat Wilderness Area; 
(j) Selway-Bitterroot Wilderness Area; 
(k) UL Bend Wilderness Area; and 
(l) Yellowstone National Park. 
(2) Areas which were redesignated as class I under regulations 

promulgated before August 7, 1977, shall remain Class I, but may b<> 
redesignated as provided in this subchapter. 

(3) Any other area, unless otherwise specified in the legisla
tion creating such an area, is initially designated Class II, but 
may be redesignated as provided in this subchapter. 

(4) The following areas may be redesignated only as Class I or 
II: 

(a) An area which, as of August 7, 1977, exceeded 10,000 acres 
in s~ze and was a national monument, a national primitive area, a 
national preserve, a national recreational area, a national wild 
and scenic river, a national wildlife refuge, a national lakeshore 
or seashore; and 

(b) A national park or national wilderness area established 
after August 7, 1977, which exceeds 10,000 acres in size. 

(5) The following three areas have been designated as Class I 
by EPA and may be redesignated to another class only by EPA: 

(a) Northern Cheyenne Reservation; 
(b) Flathead Reservation; and 
(c) Fort Peck Reservation. 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE VIII EXCLUSIONS FROM INCREMENT CONSPMPTION {1} The fol
lowing concentrations will be excluded in determining compliance 
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with a maximum allowable increase: 
(a) Concentrations attributable to the increase in emissions 

from stationary sources which have converted from the use of petro
leum products, natural gas, or both by reason of an order in effect 
under sections 2(a) and (b) of the Energy supply and Environmental 
Coordination Act of 1974, 15 U.S.C. sections 791, ~ ~· (1988), 
over the emissions from such sources before the effective date of 
such an order; 

(b) Concentrations attributable to the increase in emissions 
from sources which have converted from using natural gas by reason 
of a natural gas curtailment plan in effect pursuant to the Federal 
Power Act, 16 u.s.c. sections 791a, ~ ~· (1988 & supp. III 
1991), over the emissions from such sources before the effective 
date of such plan; 

(c) concentrations of particulate matter attributable to the 
increase in emissions from construction or other temporary emis
sion-related activities of new or modified sources; 

(d) The increase in concentrations attributable to new sources 
outside the United States over the concentrations attributable to 
existing sources which are included in the baseline concentration; 
and 

(e) Concentrations attributable to the temporary increase in 
emissions of sulfur dioxide, particulate matter, or nitrogen oxides 
from stationary sources meeting the criteria specified in (3) be
low. 

(2) With respect to (a) or (b) above, no exclusion of such 
concentrations shall apply more than five years after the effective 
date of the order to which (a) of this rule refers, or the plan to 
which (b) of this rule refers, whichever is applicable. If both 
such order and plan are applicable, no such exclusion shall apply 
more than five years after the later of such effective dates. 

(3) For purposes of excluding concentrations pursuant to (1) (e) 
of this rule: 

(a) The time period for a temporary increase in emissions may 
not exceed two years and is not renewable. 

(b) No emissions increase from a stationary source would be 
allowed which would: 

(i) Impact a Class I area or an area where an applicable incre
ment is known to be violated; or 

(ii) cause or contribute to the violation of a national ambi
ent air quality standard. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE IX REDESIGNATION (1) All areas of the state (except as 
otherwise provided under [RULE VII J) are designated Class II. 
Redesignation (except as otherwise precluded by [RULE VII]) shall 
be subject to the redesignation procedures of this rule. Lands 
within the exterior boundaries of Indian reservations may be redes
ignated only by the appropriate Indian governing body, as required 
by 40 CFR 51.166(g)(4). 

(2) The department may submit to the administrator a proposal 
to redesignate areas of the state Class I or Class II, provided 
that: 
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(a) At least one public hearing has been held in accordance 
with procedures established in 40 CFR 51.102; 

(b) Other states, Indian governing bodies, and federal land 
managers whose lands may be affected by the proposed redesignation 
were notified at least 30 days prior to the public hearing; 

(c) A discussion of the reasons for the proposed redesignation, 
including a satisfactory description and analysis of the health, 
environmental, economic, social, and energy effects of the proposed 
redesignation, was prepared and made available for public inspec
tion at least 30 days prior to the hearing and the notice announc
ing the hearing contained appropriate notification of the avail
ability of such discussion; 

(d) Prior to the issuance of notice respecting the redesigna
tion of an area that includes any federal lands, the department has 
provided written notice to the appropriate federal land manager and 
afforded adequate opportunity (not in excess of 60 days) to confer 
with the department respecting the redesignation and to submit 
written comments and recommendations. In redesignating any area 
with respect to which any federal land manager had submitted writ
ten comments and recommendations, the department shall have pub
lished a list of any inconsistency between such redesignation and 
such comments and recommendations (together with the reasons for 
making such redesignation against the recommendation of the federal 
land manager); and 

(e) The department has proposed the redesignation after consul
tation with the elected leadership of any local governmental bodies 
located within the at"ea covered by the proposed redesignation. 

(3) Any area other than an area to which (RULE VII] refers may 
be redesignated as Class Ill if: 

(a) The redesignation would meet the requirements of section 
(2) above; 

(b) The redesignation, except any established by an lndian 
governing body, has been specifically approved by the governor, 
after consultation with the appropriate committees of the legisla
ture (if it is in session, or with the leadership of the legisla
ture, if it is not in session), and if the local governmental bod
ies representing a majority of the residents of the area to be 
redesignated enact ordinances or regulations (including resolutions 
where appropriate) concurring in the redesignation; 

(c) The redesignation would not cause, or contribute to, a 
concentration of any air pollutant which would exceed any maximum 
allowable increase permitted under the classification of any other 
area or any national ambient air quality standard; and 

(d) Any permit application for any major stationary source or 
major modification subject to (RULE XIII], which could receive a 
permit under this subchapter only if the area in question were 
redesignated as Class III, and any material submitted as part of 
that application, were available, as was practicable, for public 
inspection prior to any public hearing on redesignation of any area 
as Class III. 

( 4) If the administrator disapproves any proposed area designa
tion, the classification of the area will be that which was in 
effect prior to the proposed redesignation which was disapproved, 
and the state may resubmit the proposal after correcting the defi-
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ciencies noted by the administrator. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE X STACK HEIGHTS (1) The degree of emission limitation 
required for control of any a1r pollutant under this subchapter may 
not be affected in any manner by: 

(a) So much of a stack height, not in existence before December 
31, 1970, as exceeds good engineering practice; or 

(b) Any other dispersion technique not implemented before De
cember 31, 1970. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XI REVIEW OF MAJOR STATIONARY SOQRCES 1\ND HAJOR MODIFICA
TIONS--SOQRCE APPLICABILITY 1\ND EXEMPTIONS (1) No major station
ary source or major modification shall begin actual construction 
unless, as a minimum, requirements contained in [RULE XII-XX] have 
been met. 

(2) The requirements contained in [RULE XII-XX) shall apply to 
any major stationary source and any major modification with respect 
to each pollutant subject to regulation under the FCAA that it 
would emit, except as this subchapter would otherwise allow. This 
does not include hazardous air pollutants, except to the extent 
that such hazardous air pollutants are regulated as constituents of 
more general pollutants listed in section 7408(a) (1) of the FCAA, 
or must be considered in the BACT analysis. 

(3) The requirements contained in (RULE XII-XX] apply only to 
any major stationary source or major modification that would be 
constructed in an area which is designated as attainment or unclas
sifiable under 40 CFR 81.327, except that the requirements contain
ed in (RULE XII-XX] do not apply to a particular major stationary 
source or major modification if: 

(a) The major stationary source would be a nonprofit health or 
nonprofit educational institution or a major modification that 
would occur at such an institution; or 

(b) The source or modification is a portable stationary source 
which has previously received a permit under requirements contained 
in [RULE XII-XX], but only if the source proposes to relocate and 
emissions at the new location would be temporary, the emissions 
from the source would not exceed its allowable emissions and would 
impact no Class I area and no area where an applicable increment is 
known to be violated, and reasonable notice is given to the depart
ment prior to the relocation identifying the proposed new location 
and the probable duration of operation at the new location. Such 
notice must be given to the department not less than 10 days in ad
vance of the proposed relocation unless a different time duration 
is previously approved by the department. 

(c) The source or modification would be a major stationary 
source or major modification only if fugitive emissions, to the 
extent quantifiabln, are considered in calculating the potential to 
emit of the statior::L·y <;nurce or modification and such source does 
not belong to any of the following categories: 

(i) Coal cleaning plants (with thermal dryers); 
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(ii) Kraft pulp mills; 
(iii) Portland cement plants; 
(iv) Primary zinc smelters; 
(v) Iron and steel mills; 
(vi) Primary aluminum ore reduction plants; 
(vii) Primary copper smelters; 
(viii) Municipal incinerators capable of charging more than 

250 tons of refuse per day; 
(ix) Hydrofluoric, sulfuric, or nitric acid plants; 
(X) Petroleum refineries; 
(xi) Lime plants; 
(xii) Phosphate rock processing plants; 
(xiii) Coke oven batteries; 
(xiv) Sulfur recovery plants; 
(xv) Carbon black plants (furnace process); 
(xvi) Primary lead smelters; 
(xvii) Fuel conversion plants; 
(xviii) Sintering plants; 
(xix) Secondary metal production plants; 
(XX) Chemical process plants; 
(xxi) Fossil-fuel boilers (or combination thereof) totaling 

more than 250 million British thermal units per hour heat input; 
(xxii) Petroleum storage and transfer units with a total stor-

age capacity exceeding 300,000 barrels; 
(xxiii) Taconite ore processing plants; 
(xxiv) Glass fiber processing plants; 
(xxv) Charcoal production plants; 
(xxvi) Fossil fuel-fired steam electric plants of more than 

250 million British thermal units per hour heat input; 
(xxvii) Any other stationary source category which, as of Au

gust 7, 1980, is being regulated under section 7411 or 7412 of the 
FCAA. 

(4) The requirements contained in (RULE XII-XX] do not apply 
to a major stationary source or major modification with respect to 
a particular pollutant if the owner or operator demonstrates that, 
as to that pollutant, the source or modification is located in an 
area designated as nonattainment under 40 CFR 81.327. 

(5) The requirements contained in [RULE XIII, XV, and XVII] do 
not apply to a proposed major stationary source or major modifica
tion with respect to a particular pollutant, if the allowable emis
sions of that pollutant from a new source, or the net emissions 
increase of that pollutant from a modification, would be tempora~y 
and impact no Class l area and no area where an applicable incre
ment is known to be violated. 

(6) The requirements contained in (RULE XIII, XV, and XVII] as 
they relate to any maximum allowable increase for a Class II area 
do not apply to a modification of a major stationary source that 
was in existence on March 1, 1978, if the net increase in allowable 
emissions of each pollutant subject to regulation under the FCAP. 
from the modification after the application of best available con
trol technology would be less than 50 tons per year. This does not 
include hazardous air pollutants, except to the extent that such 
hazardous air pollutants ~ regulated as constituents of more gen
eral pollutants listed in section 7408(a) (1) of the FCAA. 
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(7) The department may exempt a proposed major stationary 
source or major modification from the requirements of [RULE XV], 
with respect to monitoring for a particular pollutant, if: 

(a) The emissions increase of the pollutant from a new station
ary source or the net emissions increase of the pollutant from a 
modification would cause, in any area, air quality impacts less 
than the following amounts: 

(i) Carbon monoxide--575 ~g;m3 a-hour average; 
(ii) Nitrogen dioxide--14 ~g;m1 , annual average; 
(iii) Particulate matter--10 ~31m3 TSP, 24-hour average, 

10 ~g/m PM-10, 24-hour average; 
(iv) Sulfur dioxide--13 ~gfm3 , 24-hour average; 
(v) Ozone--No de minimus air quality level is provided for 

ozone. However, any net increase of 100 tons per year or more of 
volatile organic compounds subject to this subchapter would be 
required to perform an ambient impact analysis, including the gath
ering of ambient air quality data; 

(vi) Lead--0.1 ~g/m3 , 3-month average; 
(vii) Fluorides--0.25 ~gfm3 , 24-hour average; 
(viii) Total reduced sulfur--10 ~gfm3 , 1-hour average; 
(ix) Reduced sulfur compounds--10 ~g;m3 , 1-hour average; or 
(b) The concentrations of the pollutant in the area that the 

source or modification would affect are less than the concentra
tions listed in subsection (7) (a) of this rule; or 

(c) The pollutant is not listed in (7) (a) of this rule. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XII CONTROL TECHNOLOGY R~ (1) A major stationary 
source or major modification shall meet each applicable emissions 
limitation under the Montana state implementation plan and each 
applicable emission standard and standard of performance under ARM 
16.8.1423 and 1424. 

(2) A new major stationary source shall apply best available 
control technology for each pollutant subject to regulation under 
the FCAA that it would have the potential to emit in significant 
amounts, excluding hazardous air pollutants, except to the extent 
that such hazardous air pollutants are regulated as constituents of 
more general pollutants listed in section 7408(a) (1) of the FCAA. 
In evaluating the environmental impacts of any control technology 
option, the BACT analysis shall consider all pollutants, including 
hazardous air pollutants. 

(3) A major modification shall apply best available control 
technology for each pollutant subject to regulation under the FCAA 
for which it would be a significant net emissions increase at the 
source, excluding hazardous air pollutants, except to the extent 
that such hazardous air pollutants are regulated as constituents of 
more general pollutants listed in section 7408(a) (1) of the FCAA. 
In evaluating the environmental impacts of any control technology 
option, the BACT analysis shall consider all pollutants, including 
hazardous air pollutants. This require~ent applies to each pro
posed emissions unit at which a net emissions increase in the pol
lutant would occur as a result of a physical change or change in 
the method of operation in the unit. 
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(4) For phased construction projects, the determination of best 
available control technology will be reviewed and modified as ap
propriate at the latest reasonable time which occurs no later than 
18 months prior to commencement of construction of each independent 
phase of the project. At such time, the owner or operator of the 
applicable stationary source may be required to demonstrate the 
adequacy of any previous determination of best available control 
technology for the source. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RYLE XIII SOUBCE IMPACT AHALX~S (1) The owner or operator 
of the proposed source or modification shall demonstrate that al
lowable emission increases from the proposed source or modifica
tion, in conjunction with all other applicable emissions increases 
or reductions (including secondary emissions), would not cause or 
contribute to air pollution in violation of any national ambient 
air quality standard in any air quality control region or any ap
plicable maximum allowable increase over the baseline concentration 
in any area. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XIV AIR OYALITY MQDELS (1) All estimates of ~bient 
concentrations required under this subchapter must be based on'the 
applicable air quality models, data bases, and other requirements 
specified in the guideline on air quality models (revised) (1986) 
(EPA publication no. 450/278-027R) and supplement A (1987). 

(2) Where an air quality impact model specified in the guide
line on air quality models (revised) (1986) and supplement A (1987) 
are inappropriate, the model may be modified or another model sub
stituted. Such a modification or substitution of a model may be 
made on a case-by-case basis or, where appropriate, on a generic 
basis for a specific state program. Written approval of the admin
istrator must be obtained for any modification or substitution. In 
addition, use of a modified or substituted model must be subject tc 
notice and opportunity for public comment under procedures devel
oped ~n accordance with [RULE XIX]. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XV AIR QUALITY ANALYSIS (1) Any application for a per
mit pursuant to this subchapter shall contain an analysis of ambi
ent air quality in the area that the emissions from the major sta
tionary source or major modification would affect. 

(2) For a major stationary source, the analysis shall address 
each pollutant that it would have the potential to emit in a sig
nificant amount. 

(3) For a major modification, the analysis shall address each 
pollutant for which it would result in a significant net emissions 
increase. 

(4) With respect to any such pollutant for which no national 
ambient air quality standard exists, the analysis shall contain 
such air quality monitoring data as the department determines is 
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necessary to assess ambient air quality for that pollutant in any 
area that the emissions of that pollutant would affect. 

(5) With respect to any such pollutant (other than nonmethane 
hydrocarbons) for which such a standard does exist, the analysis 
shall contain continuous air quality monitoring data gathered for 
purposes of determining whether emissions of that pollutant would 
cause or contribute to a violation of the standard or any maximum 
allowable increase. 

(6) The continuous air monitoring data that is required under. 
this rule shall have been gathered over a period of one year and 
shall represent the year preceding receipt of the application, 
except that, if the department determines that a complete and ade
quate analysis can be accomplished with monitoring data gathered 
over a period shorter than one year (but not to be less than four 
months) , the data that is required shall have been gathered over at 
least that shorter period. 

(7) The owner or operator of a proposed major stationary source 
or major modification of volatile organic compounds who satisfies 
all conditions of subchapter 17 may provide post-approval monitor
ing data for o~one in lieu of providing preconstruction data as 
required under (1) above. 

(8) The owner or operator of a major stationary source or major 
modification shall, after construction of the stationary source or 
modification, conduct such ambient monitoring as the department 
determines is necessary to determine the effect emissions from the 
stationary source or modification may have, or are having, on air 
quality in any area. 

(9) The owner or operator of a major stationary source or major 
modification shall meet the requirements of 40 CFR Part 58, Appen
dix B, during the operation of monitoring stations for purposes of 
satisfying this rule. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XVI SQURCE INfORMATION (1) The owner or operator of a 
proposed source or modification shall submit the permit application 
tee required pursuant to ARM 16.8.1905 and all information neces
sary to perform any analysis or make any determination required 
under procedures established in accordance with this subchapter. 

(2) Such information shall include the following: 
(a) A description of the nature, location, design capacity, and 

typical operating schedule of the source or modification, including 
specifications and drawings showing its design and plant layout; 

(b) A detailed schedule for construction of the source or modi-
fication; and 

(c) A detailed description as to what system of continuous 
emission reduction is planned by the source or modification, emis
sion estimates, and any other information as necessary to determine 
that best available control technology as applicable would be ap
plied. 

(3) Upon request of the department, the owner or operator shall 
also provide information regarding the following: 

(a) The air quality impact of the source or modification, in
cluding meteorological and topographical data necessary to estimate 
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such impact; and 
(b) The air quality impacts and the nature and extent of any 

or all general commercial, residential, industrial and other growth 
which has occurred since August 7, 1977, in the area the source or 
modification would affect. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XVII ADDITIONAL IMPACT ANALYSES (1) The owner or opera
tor shall provide an analysis of the impairment to visibility, 
soils, and vegetation that would occur as a result of the source or 
modification and general commercial, residential, industrial, and 
other growth associated with the source or modification. The owner 
or operator need not provide an analysis of the impact on vegeta
tion having no significant commercial or recreational value. 

(2) The owner or operator shall provide an analysis of the air 
quality impact projected for the area as a result of general com
mercial, residential, industrial, and other growth associated with 
the source or modification. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RQLE XVIII SOURCES IMPACTING fEDERAL CLASS I AREAS--ADDITIONAL 
REOUIREHENTS (1) The department shall transmit to the adminis
trator a copy of each permit application relating to a major sta
tionary source or major modification and provide notice to the 
administrator of every action related to the consideration of such 
permit. 

(2) The federal land manager and the federal official charged 
with direct responsibility for management of Class I lands have an 
affirmative responsibility to protect the air quality related val
ues (including visibility) of any such lands and to consider, in 
consultation with the administrator, whether a proposed source or 
modification would have an adverse impact on such values. 

(3) federal land managers with direct responsibility for man
agement of Class I lands may present to the department, after re
viewing the department's preliminary determination required under 
ARM 16.8.1107, a demonstration that the emissions from the proposed 
source or modification would have an adverse impact on the air 
quality-related values (including visibility) of any federal manda
tory Class I lands, notwithstanding that the change in air quality 
resulting from emissions from such source or modification would not 
cause or contribute to concentrations which would exceed the maxi
mum allowable increases for a Class I area. If the department 
concurs with such demonstration, the department may not issue the 
permit. 

(4) The owner or operator of a proposed source or modification 
may demonstrate to the federal land manager that the emissions from 
such source would have no adverse impact on the air quality-related 
values of such lands (including visibility), notwithstanding that 
the change in air quality resulting from emissions from such source 
or modification would cause or contribute to concentrations which 
would exceed the maximum allowable increases for a Class I area. 
If the federal land manager concurs with such demonstration and sc 
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certifies to the department, the department may, provided that 
applicable requirements are otherwise met, issue the permit with 
such emission limitations as may be necessary to assure that emis
sions of sulfur dioxide, particulate matter, and nitrogen oxides 
would not exceed the following maximum allowable increases over the 
minor source baseline concentration for such pollutants: 

Pollutant Maximum allowable 
increase (micrograms 
per cubic meter) 

Particulate matter: 
TSP, annual geometric mean ••••.•...•••• 19 
TSP, 24-hr maximum •.•..••••..•....••••• 37 

Sulfur dioxide: 
Annual arithmetic mean .••..•.•.•..•.••. 20 
24-hr maximum ••...••.•..•.•.....•••.... 91 
3-hr maximum ••....•...•...•••........•• 325 

Nitrogen dioxide: 
Annual arithmetic mean ..••.•......••••• 25 

(5) The owner or operator of a proposed source or modification 
which cannot be approved under procedures developed pursuant to (4) 
of this rule may seek to obtain a sulfur dioxide variance from the 
governor. 

(a) The owner or operator of a proposed source or modification 
must demonstrate to the governor that the source or modification 
cannot be constructed by reason of any maximum allowable increase 
for sulfur dioxide for periods of twenty-four hours or less appli
cable to any Class I area and, in the case of federal mandatory 
Class I areas, that a variance under this clause would not adverse
ly affect the air quality-related values of the area (including 
visibility). 

(b) The governor, after consideration of the federal land mana
ger's recommendation (if any) and subject to the concurrence of the 
federal land manager, may grant, after notice and an opportunity 
for a public hearing, a variance from such maximum allowable in
crease. 

(c) If the federal land manager does not concur in the gover
nor's recommendations, the recommendations of the governor and the 
federal land manager shall be transferred to the president, and the 
president may approve the governor's recommendation if the presi
dent finds that such variance is in the national interest. 

(d) If such a variance is granted under this rule, the depart
ment may issue a permit to such source or modification in accor
dance with provisions developed pursuant to (6) of this rule, pro
vided that the applicable requirements of the plan are otherwise 
met. 

(6) In the case of a permit issued under procedures developed 
pursuant to (5) of this rule, the source or modification shall 
comply with emission limitations as may be necessary to assure that 
emissions of sulfur dioxide from the source or modification would 
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not (during any day on which the otherwise applicable maximum al
lowable increases are exceeded) cause or contribute to concentra
tions which would exceed the following maximum allowable increases 
over the baseline concentration and to assure that such emissions 
would not cause or contribute to concentrations which exceed the 
otherwise applicable maximum allowable increases for periods of 
exposure of 24 hours or less for more than 18 days, not necessarily 
consecutive, during any annual period: 

MAXIMUM ALLOWABLE INCREASE 
[Micrograms per cubic meter] 

PERIODS OF EXPOSURE 
Terrain Areas 

Low High 

24-hr maximum............. . . . . • . . . . • . . . . . . . . . . . 36 
3-hr maximum .....•.....•..........••.•......... 130 

62 
221 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RQLE XIX PUBLIC PARTICIPATION (1) The department shall noti
fy all applicants in writing within 30 days of the date of receipt 
of an application as to the completeness of the application or any 
deficiency in the application or information submitted as provided 
in ARM 16.8.1107. In the event of such a deficiency, the date of 
receipt of the application will be the date on which the department 
received all required information unless the department notifies 
the applicant in writing within 30 days thereafter that the appli
cation is still incomplete. This, and any subsequent notice of 
incompleteness shall follow the same form and requirements as the 
original notice of incompleteness. 

(2) In accordance with ARM 16.8.1107, the department shall: 
(a) Make a preliminary determination whether construction 

should be approved, approved with conditions, or disapproved; 
(b) Make available, in at least one location in each region in 

which the proposed source would be constructed, a copy of all mate
rials the applicant submitted, a copy of the preliminary determina
tion, and a copy or summary of other materials, if any, considered 
in making the preliminary determination; 

(c) Notify the public, by advertisement in a newspaper of gen
eral circulation in each region in which the proposed source would 
be constructed, of the application, the preliminary determination, 
the degree of increment consumption that is expected from the 
source or modification, and of the opportunity for comment at a 
public hearing as well as written public comment; 

(d) Send a copy of the notice of public comment to the appli
cant, the administrator, and to officials and agencies having cog
nizance over the location where the proposed construction would 
occur, including any local air pollution control agencies, the 
chief executives of the city and county where the source would be 
located, any comprehensive regional land use planning agency, and 
any state, federal land manager, or Indian governing body whose 
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lands may be affected by emissions from the source or modification; 
(e) Provide opportunity for a public hearing for interested 

persons to appear and submit written or oral comments on the air 
quality impact of the source, alternatives to it, the control tech
nology required, and other appropriate considerations; 

(f) Consider all written comments submitted within a time spec
ified in the notice of public comment and all comments received at 
any public hearing(s) in making a final decision on the approvabil
ity of the application. The department shall make all comments 
available for public inspection in the same locations where the 
department made available preconstruction information relating to 
the proposed source or modification; 

(g) Make a final determination Whether construction should be 
approved, approved with conditions, or disapproved; and 

(h) Notify the applicant in writing of the final determination 
and make such notification available for public inspection at the 
same locations where the department made available preconstruction 
information and public comments relating to the source or modifica
tion. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XX SQURCE OBLIGATION (1) Approval to construct shall 
not relieve any owner or operator of the responsibility to comply 
fully with applicable provisions and requirements under local, 
state or federal law. 

(2) At such time that a particular source or modification be
comes a major stationary source or major modification solely by 
virtue of a relaxation in any enforceable limitation which was es
tablished after August 7, 1980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a restriction 
on hours of operation, then the requirements of [RULE XII-XXI] 
shall apply to the source or modification as though construction 
had not yet commenced on the source or modification. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XXI INNOVATIVE CONTRQL TECHNOLOGY (l) An owner or oper
ator of a proposed major stationary source or major modification 
may request the department approve a system of innovative control 
technology. 

( 2) The department may, with the consent of the governor of any 
other affected state, determine that the source or modification may 
employ a system of innovative control technology, if: 

(a) The proposed control system would not cause or contribute 
to an unreasonable risk to public health, welfare, or safety in its 
operation or function; 

(b) The owner or operator agrees to achieve a level of contin
uous emissions reduction equivalent to that which would have been 
required under [RULE XII](2), by a date specified by the depart
ment, provided that such date may not be later than four years from 
the time of start-up or seven years from permit issuance; 

(c) The source or modification would meet the requirements 
equivalent to those in (RULE XII and XIII], based on the emissions 
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rate that the stationary source employing the system of innovative 
control technology would be required to meet on the date specified 
by the department; 

(d) The source or modification would not, before the date spec
ified by the department, cause or contribute to any violation of an 
applicable national ambient air quality standard or impact any area 
where an applicable increment is known to be violated; 

(e) All other applicable requirements including those for pub
lic participation have been met; and 

(f) The provisions of (RULE XVIII) (relating to Class I areas) 
have been satisfied with respect to all periods during the life of 
the source or modification. 

( 3) The department shall withdraw any approval to employ a 
system of innovative control technology made under this subchapter 
if: 

(a) The proposed system fails by the specified date to achieve 
the required continuous emissions reduction rate; 

(b) The proposed system fails before the specified date so as 
to contribute to an unreasonable risk to public health, welfare, or 
safety; or 

(c) The department decides at any time that the proposed system 
is unlikely to achieve the reqt1ired level of control or to protect 
the public health, welfare, or safety. 

( 4) If a source or modification fails to meet the required 
level of continuous emissions reduction within the specified time 
period, or if the approval is withdrawn in accordance with section 
(3) of this rule, the department may allow the source or modifica
tion up to an additional three years to meet the requirement for 
the application of best available control technology through use of 
a demonstrated system of control. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

16.8.1401 PARTICULATE MATTER· AIRBORNE (1) Per p~Fpeses ef 
tcais rule tche fellewiH~ aefiHitciefts aJ!J!lY! 

(a) "Airberfte paPtcie~late matctcer" meafts aft~ J!artcieHlatce mattel" 
aisehar~ea ir~te l:he eutdeer a'tmeephere whieh is net disehar~ea frem 
the Rel!'!llal euit: ef a etaelE er ehimAey fer "A'hieh a seHl!'ee 'test ea" 
be perfermeEI in aeeerlianee ~··its MetheEI 5 (aete-iRat:ieR ef part:ie\,1 
late emissiens fpem statiena~y BBHPBB$), h~eRiiix h, Par£ 69.275 
('Pes£ llel:hed arui P~eeee~res) , 'l'itle 4 8, Celie ef Feaeral Re§'HlatieRs 
[CFR) (Re~ieea JHl~ 1, 1977), 

(b) "Reasenasle preeaHtieRs'' meaAs afty reaeeRasle measyre tee 
ear~t:rel emissiens ef airsel!'Re partcieHlat;e matter. Geterminat:ieR ef 
'll'la£ ie reasenable shall se aeeemplishea en a eaee by ease basis 
tal<iA<;J il'lte aeeeHnt eAe~<;~Y, er~vireNReAt:al, eeeftemie, aRB ether 
eeets-.-

(e) "Reaeenasly a~ailable eeRtrel t;eehRele~y (R..">C'P)" !lleaf\S a 
1 illlitatieH ef em iss ieRs frem afly ae\ii"ee that is ael:et'!llifteli eR a 
ease s~ ease basis te ee peaseflably aYailasle, taltifl§' ir~t:e aeeeuRt 
enel!'~, er~vireAmeRtal, aftd eeeAemie im~aete afta ethel!' eests. 6Heh 
aR emiesieR limitat:ieft shall eRly be reEJI:lireEI afte!' eef\siaeratcieF. 
af the Aeeessit:y ef im~eei:ROJ eHeh a limit:a'tieR iR erder t;e attaiR 
aAii maint:ain a RatcieRal ambient: ai!' ~alit) staftdara (N&'~S) aRE! 
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al~erns6i·e means ef pre~idin! fer a~~aiftmeft~ and Mein~enanee ef 
Sltelt a NA."iQS, 

(a) "Bee~ availaele eenEPel 1oeeltftele'!fl' (B.M"l'P)" Meeft& efl e11lis 
sian limi-aEien (iflel~diftg a visiele eMiseieA seafldard) eased eA 
t.lte maKi~ de!ree sf redueeien fer eaeh pellu~ane ee~jeeE ee re~ 
la1oieA under elte Federal Glean Air Aee sa aMended AH9HBE 7 1 1977, 
er Ehe Ment.ana Slean 1•il' J.et wfiielt 'Asllld 8e emieeea fr&lll any pre 
peeee eeatienary selll'ee el' •edifieatien wltielt ~e departmen6, eft a 
ease by ease eaeie 1 ~eltiR! iRte aeseune eflsriJY 1 ewJireMental and 
eeeRemie impaete and ethel' eeete 1 deter.inee is aeltie~esle fer e~efi 
seuree er medifieaeien three~ applieatien sf preduetien preeeesee 
er availal!le met:heds 1 syeeems 1 and teeanif~Hee 1 ifleludin! fuel 
eleaAiAg er El!'eatmeAt er innevative fuel eemlnteEiel'l teeltnif~Hee fer 
eeRtrel ef seelt eeRtaMiAaAe. In ne eveAt shall epplieatien ef the 
sese ewailable esntrel teeltRelegy result in al!lissisR sf afty eentam 
ifleflt whish weald el!eeed "the e•issieRe allawed ey the applieal!le 
st.andard under 49 SFR Part 69 aRd 61• If t.he depart.lllent. det.ePMines 
eeat: teeltnelsvisal sl!' eeanemie liaitatiefts an t.lte applieatiefl ef 
measel!'e!llefte metltedelegy te a partieHler elass ef seureee ·~·eulel Malre 
t.lte impesitien ef an -issieR etaAdard infeasiele1 ie may iftstead 
preeeribe a desi!ft 1 ef~Hipmeftt, werk prae~iee er epera~ieftal stafl 
dare er esmbiRat.isn teeresf 1 ts re~~ire tee applieatisn ef eest 
a¥ailaele eeHtrel teehnelevy• Sash seandard shall, te tee de!l'ee 
peeeible, set ferth tne e~~issieft redueotiefl aeltie• .. al!le by implemen 
eat.ieA sf s~eh desi!n. e~iplleft't, werlt preetiee er epel!'at.i&n aPtd 
shall previae fer eemplieRee ey means \i'hiee asltie·• e &f~HhaleAt. 
ree~:~:lt.e. 

(e) ":bewest a9ftieoal!le Blliesian Pat:e (:&M;RJ" aeaRe tar aPty 
es~rse, that rat:e ef emiseiens wfii9ft refleets1 

(il Whe mast. eerifi!BPtt e•iseiefl limieaeieft whish is eentained 
in t.ae impleMentat.iaR plaJ'l sf aRy ••ate fer easlt slass er eate9sry 
ef eet~ll!'se 1 unieae 'Ebe MRter al!' apera'l!er ef t.ee prepeeed ss\iree 
deaeAstratiee t.eat: sue& liMitatiene are net aeeie"•eele 1 el!' 

(ii) ~e meet. e1oriA!efiE emissiefl limitatien wfiieh is 
ae&ie?ed iR praet.iae )!y suelt elaee ar sateger~ ef seeree 1 ~hiehe?er 
ie -•e strin')el'lto In ne eveflt shall tee applieatiell ef this 'l!aPM 
pel'Biit a prapesed Aew er medified se~ee te e11i'l! any peli&t.eRt iA 
eueess ef Etta amaaRE allswal!le Iinder applieable new se-ee staR 
dares ef perfer.aAee under 19 SFR Part 69 and Part 61• 

~.Lll No person shall cause or authorize the production, han
dling, transportation, or storage of any material unless reasonable 
precautions to control emissions ot airborne particulate matter are 
taken, such emissions of airborne particulate matter from any 
stationary source shall not exhibit an opacity of 20 percent or 
greater averaged over six consecutive minutes, except for emission 
of airborne particulate matter originating from any transfer ladle 
or operation engaged in the transfer of molten metal which was 
installed or operating prior to November 23, 1968. 

~lll No person shall cause or authorize the use of any 
street, road, or parking lot without taking reasonable precautions 
to control emissions of airborne particulate matter. 

++tlll No person shall operate a construction site or demo
lition project unless reasonable precautions are taken to control 
emissions of airborne particulate matter. Such emissions of air-
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borne particulate matter from any stationary source shall not ex
hibit an opacity of 20% or greater averaged over six consecutive 
minutes. 

-f-57-ill Within any area designated non-attainment in 40 CFR 
81.327 for ~ the }9l!'illlaP} BP seeetuiEU'Y national ambient air 
quality standards (UA.',QS) for ~et.al SIIS}9eREieEi }9al!'~iellla~e ('I'SP) fl1:_ 
~. any person who owns or operates: 

(a)-(c) Remain the same. 
+6+~ The provisions of this rule shall not apply to emis

sions of airborne particulate matter originating from any activity 
or equipment associated with the use of agricultural land or the 
planting, production, harvesting, or storage of agricultural crops 
(this exemption does not apply to the processing of agricultural 
products by a commercial business). 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1407 woop-WASTE BURNERS (1) It is hereby declared to 
be the policy of the department to encourage the complete utiliza
tion of wood-waste residues and to restrict, wherever reasonably 
practical, a±±~ disposal of wood-waste residues by iReiftel!'at.ieA 
combustion in wood waste burners. Recent technological and econom
ic developments have enhanced the degree to which wood-waste resi
dues currently being disposed of in wood-waste burners may be Utl
lized or otherwise disposed of in ways not damaging the environ
ment. While recognizing that complete utilization of wood-waste is 
not presently possible in all instances~ this policy applies to the 
extent practical and consistent with economic and geographical 
conditions in Montana. 

(2) Construction, reconstruction, or substantial alteration of 
wood-waste burners is prohibited unless the requirements of suo
chapter 11 of this chapter have been met. 

(3) No person shall cause or authorize to be discharged into 
the outdoor atmosphere from any wood-waste burner any emissions 
which exhibit an opacity of 20% or greater averaged over six con
secutive minutes. The provisions of this section may be exceeded 
for not more than 60 minutes in eight consecutive hours for build
ing of fires in wood-waste byrners. 

( 4) tie }9el!'seft sl\all sa11se er 1111t.l!leriae t:e se Eiissl\a:P!eli iR~e 
t:l\e e11t.aeel!' a~mes}91\ere frem an} weed wast:e Bllrnel!' }9BI!'t.iealat.e mat. 
t.el!' iR eKeess ef 9o2§ !Paine }981!' st.anlial!'li e11sie feet eeppest.ed te 
t·,.•el•,•e }9el!'eent. ( 12\) ea2 o 

+&tlil A thermocouple and a recording pyrometer or other tern
perature measurement and recording device approved by the depart
ment shall be installed and maintained on each wood-waste burner. 
The thermocouple shall be installed at a location near the cente" 
of the opening for the exit gases, or at another location approvec 
by the department. 

+6+121 Except as provided in ~~ a minimum temperature of 
7ooo F shall be maintained during normal operation of all wood
waste burners. A normal start-up period of one hour is allowed 
during which the 700" F minimum temperature does not apply. The 
burner shall maintain 700° F operating temperature until the fuel 
feed is stopped for the day. 

~l&l Wood-waste burners in existence on t.he dat:e ef ade}9tieR 
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ef ~hie ~~le February 10. 1989.+ 
(a) lla· .. e IIJIEil J11Re 39, 1992 ~e ~alte ee~~ee~i;>e ae~iel'le as 

l'leeeesal'y ~e eemply wit:a eeet.iel'l (\) aftd eee~ieft (6) ef t.aie P~le. 
+Bt Be 9Q not have to comply with the requirements of +&}12l 

if they are located outside of ten-micron particulate (PM-10) ~ 
~ nonattainment areas liefifted by t.ae depaPeaeftt.. 

(e) fillet. el9t.aif' a new air EJU:ali£-y perilliE as applieal!!le fl'BII! t:he 
department. iJI aeeePdaf'ee wi~a eBe p~e?isieRs ef s~l9eaapteP 11 af\d 
s~beaapter 9 1 )!ll!'ier toe Peaet.i?atiel'l ef a "''eea W"as~e b\!Pftel' "aieh 
deee f\et. eemb~et. 'Aeed waste fer a periea ef tva eef'~iJ'IIHI~S yeaPs er 
mePe afteP tae aaee ef aaept:iel'l ef t:ais Pille. 

+&7-1.21 'l'fte aepal!'E!ileR~ may PeEfliire The owner or operator of a 
wood-waste Purner must maintain a daily written log of the wood
waste burner's operation t.e be maiR~ained by ~fie eWReP er eperat.er 
to determine optimum patterns of operations for various fuel and 
atmospheric conditions. The log shall include, but not be limited 
to, the time of day, draft settings, exit gas temperature, type of 
fuel, and atmospheric conditions. The log or a copy of it ~ 
~ be submitted to the department within 10 days after it is re
quested. 

of9+lll No person shall use a wood-waste burner for the burning 
of other than production process wood-waste transported to the 
burner by continuous flow conveying methods. 

+r&tl2l Rubber products, asphaltic materials, or other pro
hibited materials specified in ARM 16.8.1302(2) (b)-(d), (f)-(r), 
(t) and (u), ~~not be burned or disposed of in wood-waste 
burners. 

(11) BMeep~ient Fer s11illiing at fires in weed was~e sarRePs, 
~8& pre•.-ieiefts at see£oiens (3) aad (4) ef t.aie r~;~le may l!le eueeedeel 
feP ne~ mere t.ftal'l eiK£y (69) minaees iJI ei!ft~ (8) heYPB• 
AUTH: 75-2-111, 75-2-203, MeA; IMP: 75-2-203, MeA 

16.8.1414 SQLFQR OXIDE EMISSIONS--LEAP OR LEAP-ZINC SMELTING 
fACILITIES (1) No person may cause an emission of sulfur dioxide 
from a lead or lead-zinc smelter stack, as described below, exist
ing on January 1, 19~0, in excess of the amount set forth below: 

Lead or Lead-Zinc 
smelter source 

Main (Sinter Machine) 
stack 
Blast Furnace 
Baghouse Stack 

Emission Limitation 
so tons/day 
20 tons/6 hours 
2J tons/day 
5.75 tons/6 hours 

(2) Compliance with (1) of this rule shall be determined by 
source testing as specified by 40 CFR, Part 60, Appendix A -- Ref
erence Methods, "Method 6 -- Determination of Sulfur Dioxide Emis
sions from stationary Sources" (as meaified ~e ~fie ea~iefae~ieR ef 
~fie depaP~aen~) or "Method 8 -- Determination of Sulfuric Acid Mist 
and sulfur Dioxide Emissions froll Stationary Sources," and the 
source testing shall consist of averaging 3 separate 1-hour tests 
using the applicable testing methods. 

( 3) 'Pft& depar~!ll&fiE h&reby adep~s aRel ifteer'J)erat.es l!ly Peferenee 
49 eFR 1 Par~ ~9 1 J~penaiK A Reterenee Me~hede, Met.bed 6 Be 
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tePmiRatiefl ef SulfHP BieltiEie E!lliesieRs fPelft StatieHaP~ Seupees aREI 
Methed a Bete:!'miRatieR et sulfuPie Aeid Mist aREi sulfur Biexide 
ElftissieHs fPBift StatienaPy SeHPeeso 41l SFR, PaPt 61l, AppefiEiiH 1>, 
Metheds 6 and a ape fedePal Pules settin~ feptft pPeeeEiHPee fep eH 
tPaetiH~ ~as sa!ftPles fpem the emittin~ seuree aHEi pepfe~ifl~ tests 
theresA te detePmine a'IIIBUI'Ite ef eeRt:amiRants eentaiRed ifl sHeh 
~aseso A eepy ef 41l €FR, Papt 69, Appei'IEiiH '"• Metheds 6 aREi a, may 
be ebtail'led fPBIII the Air QHality BH£eaH, 9epap£illeRt ef ilealth ai'IEI 
ER¥il'Bm!leRtal SeieRees 1 ee~ewell BHilelin~, Sapitel Statiefl, lleleRa, 
UeRtal'ta, !'i9629o 
AUTH: 75-2-~~~. MCA; IMP: 75-2-203, MCA 

ply: 

16.8.1423 STANDARD OF PERFORMANCE FOR NEW STATIONARY SOURCES 
(1) For the purpose of this rule, the following definitions ap-

(a) "Administrator", as used in 40 CFR Part 60, JHly 1, 1992, 
means the department, except in the case of those duties which 
cannot be delegated to the state by the U.S. Environmental Protec
tion Agency, in which case "administrator" means the administrate::: 
of the U.S. Environmental Protection Agency. 

(b) "Stationary source" means any building, structure, facili
ty, or installation which emits or may emit any air pollutant sub
ject to regulation under the FedePal EHeaR AiP Ae£ 1 42 Y,S,C. 
S1B57, et se~ •• as a~~~eREied iR 199Q ~-

(2) The terms and associated definitions specified in 40 CFR 
S60.2, JHll 1 1 1992 1 shall apply to this rule, except as specified 
in (l) (a). 

(3) The owner and operator of any stationary source or modifi
cation, as defined and applied in 40 CFR Part 60, JHly 1, 1992, 
shall comply with the standards and provisions of 40 CFR Part 60T 
JHly 1, 1992. 

(4) FeP the pUPpeee ef this l'Ule, the eeal'Ei hePeey aaepts aREi 
if!eePpePates Bl PefereRee 49 SFR Part 69, JHly 1, 1992, ~~ieh per 
tail'ts te staRaaPas et perfePmaRee tel' Rew e~atiel'tary eeHrees af!a 
medifieatiene, 4Q ElFR Part 61l 1 July 1, 1992, is a·J"ailaele fer 
puelie il'lspeetiel'l af!a eepyil'l~ a~ the Ai£ QHalit~ Bureau, Bepa£~1fteRt 
ef Health aRa ~ ... ireftlllel'ttal SeieRees 1 Se~swell BHildiR~, 14 98 B£ea 
dwa~ 1 lleleRa, !leR~aRa 596281 a~ EPA's PHBlie lRfel'!llatieR RefePel'tee 
YRit, 4Q1 M s~ree~ sw, WashiR~tsfl 1 98 294691 ana at ~he liBraries 
et eaeh ef the teA EPA Re~iel'lal Gftiees. Sepiee aPe alee a¥ailaele 
as BHppliee pePI!Iit fl'elll ~heY,&, Eft¥il'9RIIIen~al Pl'eteetieR A~ene~, 
Researel\ 'l'riaR~le Parlt, N€ 277lll aftd espies 111ay se purel\ased tre111 
the tla~ieRal 'l'eahflieal Infel!'HiatieR ser¥iee 1 !'i2a!'i Pert Reyal Reae, 
Sp:!'il'l~field, VA 22161o 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1424 EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS 
( 1) For the purpose of this rule, the terms and associatec 

definitions specified in 40 CFR S6l.02, JHl~ 1, 1992, shall apply, 
except that: 

(a) "Administrator", as used in 40 CFR Part 61, JHly 1, 1992, 
means the department, except in the case of those duties whicn 
cannot be delegated to the state by the U.s. Environmental Protec
tion Agency, in which case "administrator" means the administrate::: 
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of the u.s. Environmental Protection Agency. 
(2) The owner or operator of any existing or new stationary 

source, as defined and applied in 40 CFR Part 61, J~l~ 1 1 1992 1 
shall comply with the standards and provisions of 40 CFR Part 617 
J~ly 1, 1992. 

f3) Fe!' t.lile pl;ll'peee sf t.lilis rl;lle 1 ~fie beard hereby adept-s BAd 
iAesPperat.es "by pefePeflee 49 GFR PaPt. 61, J~ly 1, 1992, wfiiea per 
t.aiHe t.e emiesieft et.aHdaPde fer haearde~s air pell~t.aA~e. 49 GFR 
Part 61 1 Jely 1, 1992, is a~aila"ble feP p~blie iAspee~iefl afld eep' 
ifl'iJ at ~e Ail' e~alit.y B~rea~, Beparaeflt ef Healt-h afld BttViPBillllefl 
t.al seieAees 1 Ga4Jswell B~ilaifi<J 1 H99 Breaawa~ 1 llelefla 1 MefltaAa 
596291 at. EPA's P~;tiDlie lflfal!'laat.iafl RetereAee YAi'e 1 491 H St.reet. su, 
liasliliA!Jtafl, BC 29469f afiEl at. t.lte lHll"al!'ies ef eaeh sf tlhe t.efl SPA 
Re!iJieflal 9ffises. GaJ!'Iiee ape alee availaiBle as s\lpJ!'Ilies peJ!'!IIIit 
frem tlile y,s, Bfloil!'aRmeAtal PPst.eet.isA A!Jefley, Reeear9ft TPiaAgle 
PaPk 1 IIC 277111 artEl espies may IDe fl\ll"shased fl!'stll t.lte Nai!iel"al Teea 
Aisal Iflfart~~at.ieA SeP~ise, 5295 Ps~ Reyal Read 1 Spl"ifi!Jfield 1 VA 
~ 
AUTH: 7~-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1425 HYDROCARBON EMISSIONS -- PETROLEUM PRODUCTS 
(1)(a)-(b) Remain the same. 
(c) Other equipment of equal efficiency provided such equipment 

has been approved by the aamiRist.Pa£el!' department. 
(2) (a)-(c) Remain the same. 
(d) Other equipment of equal efficiency provided such equipment 

has been approved by the adtlliflie£Pa~er department. 
(e) Remains the same. 
(3)-(6) Remain the same. 
(7) Facilities used exclusively for the production of crude oil 

slilall IBe ~ exempt from this rule. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8,1427 ODQRS (1) Remains the same. 
(2) A person operating any business or using any machine, 

equipment, device or facility or process which discharges into the 
outdoor air any odorous matter or vapors, gases, dusts, or any 
combination thereof which create odors, shall provide, properly 
install, and maintain in good working order and in operation such 
odor control devices or procedures as may be specified by the e&
miAietra£er department. 

(3)-(5} Remain the same. 
(6) Whenever dust, fumes, gases, mist, odorous matter, vapors, 

or any combination thereof escape so as to cause a public nuisance, 
the adtllifliet.ratler department may order that a building or buildings 
in which processing, handling, and storage are done be tightly 
closed and ventilated in such a way that all air and gases and air 
or gas-borne materials leaving the building are treated by inciner
ation or other effective means for removal or destruction of odor
ous matter or other contaminants before discharge into the open 
air. 

( 7) No person shall operate or use any machine, equipment, 
device or facility for the reduction of animal matter unless all 
gases, vapors, and gas-entrained effluents from such facility are 
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incinerated at a temperature of not less than 1200° Fahrenheit for 
a period of not less than 0.3 seconds, or processed in such manner 
as determined by the admiHis~ra~er department to be equally or more 
effective for the purpose of air pollution control. 

(B) A person incinerating or processing gases, vapors, or gas
entrained effluents pursuant to this rule shall provide, properly 
install and maintain in good working order and in operation, devic
es as specified by the aEimiHis~ra~er department for indicating 
temperatures, pressure or other operating conditions. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1428 PROHIBITED MATERIALS fOR WOOD OR COAL RESIDENTIAL 
~ {1) No person may cause or authorize the use of the fol
lowing materials to be combusted in any residential solid-fuel 
combustion device such as a wood, coal, or pellet stove or fire
place: 

(a)-(m) Remain the same. 
(n) hazardous wastes as defined by 49 GFR Par~ 261 administra

tive rules found at ARM Title 16. chapter 44. subchapter 3; or 
(o) chemicals. 

AUTH: 75-2-111, 75-2-203, MCA; IMP, Sec. 75-2-203, MCA 

RULE XXII INCOBPOBAIIONS BY REFERENCE (1) In this subchap
ter, and unless expressly provided otherwise, the following is 
applicable: 

(a) Where the board has adopted a federal regulation by refer
ence, the reference in the board rule shall refer to the federal 
agency regulations as they have been codified in the July 1, 1992, 
edition of Title 40 of the Code of Federal Regulations (CFR); 

(b) Where the board has adopted another rule of the department 
or another agency of the state of Montana that appears in a differ
ent title or chapter of the Administrative Rules of Montana (ARM), 
the reference in this subchapter shall refer to the other rule in 
the ARM as such rule existed on June 24, 1993. 

( 2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) 40 CFR, Part 60, Appendix A, method 6, entitled "determina
tion of sulfur dioxide emissions from stationary sources" and meth
od 8, entitled "determination of sulfuric acid mist and sulfur 
dioxide emissions from stationary sources". Methods 6 and S are 
federal rules setting forth procedures for extracting gas samples 
from the emitting source and performing tests thereon to determine 
amounts of contaminants contained in such gases; 

(b) 40 CFR 81.327, which sets forth the air quality attainment 
status designations for Montana; 

(c) 40 CFR Part 60, which pertains to standards of performance 
for new stationary sources and modifications; 

(d) 40 CFR Part 61, which pertains to emission standards for 
hazardous air pollutants; 

(e) The administrative rules of Montana found at Title 16, 
chapter 44, subchapter 3, which set forth the rules pertaining tc 
the identification and listing of hazardous waste; 

(f) The standard industrial classification manual, 1987, exec
utive office of the President, office of management and budge~. 
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(U.S. government printing office stock number 1987 0-185-718), 
which sets forth a system of industrial classification and defini
tion based upon the composition and structure of the economy. 

(g) A copy of the above materials is available for public in
spection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, 1400 Broad
way, Helena, Montana. Copies of the federal materials may also be 
obtained at: EPA's Public Information Reference Unit, 401 M street 
SW, Washington, DC 20460; at the libraries of each of the ten EPA_ 
Regional Offices; as supplies permit from the U.S. Environmental 
Protection Agency, Research Triangle Park, NC 27711; and for pur
chase from the u.s. Department of Commerce, National Technical 
Information Service, 5285 Port Royal Road, Springfield, VA 22161. 
The standard industrial classification manual (1987) may also be 
obtained from the u.s. Department of Commerce, National Technical 
Information Service (order no. PB 87-100012). 
AUTH: 75-2-111, 75-2-203, MeA; IMP: 75-2-203, MCA 

RQLE XXIII PEFINITIONS For purposes of this subchapter, the 
following definitions apply: 

(1) "Airborne particulate matter" means any particulate matter 
discharged into the outdoor atmosphere which is not discharged from 
the normal exit of a stack or chimney for which a source test can 
be performed in accordance with 40 CFR Part 60, Appendix A, Method 
5 (determinat1on of particulate emissions from stationary sources). 

(2) "Animal matter" means any product or derivative of animal 
life. 

(3) "Best available control technology" means an emission limi
tation (including a visible emission standard), based on the maxi
mum degree of reduction for each air pollutant which would be emit
ted from any source or alteration which the department, on a case 
by case basis, taking into account energy, environment, and econom
ic impacts and other costs, determines is achievable for such sour
ces or alterations through application of production processes or 
available methods, systems, and techniques, including fuel cleaning 
or treatment or innovative fuel coabustion techniques for control 
of such air contaminant. In no event shall application of best 
available control technology result in emission of any air contami
nant which would exceed the emissions allowed by any applicable 
standard under this chapter. If the department determines that 
technological or economic limitations on the application of mea
surement methodology to a particular class of sources or altera
tions would make the imposition of an emission standard infeasible, 
it may instead prescribe a deSi!pl, equiplllent, work practice or 
operational standard or combination thereof, to require the appli
cation of best available control technology. such standard shall, 
to the degree possible, set forth the emission reduction achievable 
by implementation of such design, equipment, work practice or oper
ation and shall provide for compliance by means which achieve equi
valent results. 

( 4) "Existing fuel burning equipment" means fuel burning equip
ment constructed or installed prior to Noveaber 23, 1968. 

(5) "Building, structure, facility, or installation" means all 
of the pollutant-emitting activities which belong to the same in-
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dustrial grouping, are located on one or more contiguous or adja
cent properties, and are under the control of the same person (or 
persons under common control) except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of the 
same industrial grouping if they belong to the same major group 
(i.e., which have the same two-digit code) as described in the 
standard industrial classification manual, 1987. 

(6) "Lowest achievable emission rate (LAER)" means, for any 
source, that rate of emissions which reflects: 

(a) The most stringent emission limitation which is contained 
in the implementation plan of any state for such class or category 
of source, unless the owner or operator of the proposed source 
demonstrates that such limitations are not achievable; or 

(b) The most stringent emission limitation which is achieved 
in practice by such class or category of source, whichever is more 
stringent. In no event shall the application of this term permit 
a proposed new or modified source to emit any pollutant in excess 
of the amount allowable under applicable new source standards of 
performance under 40 CFR Part 60 and Part 61. 

(7) "New fuel burning equipment" means fuel burning equipment 
constructed, installed or altered after November 23, 1968. 

(8) "Process weight" means the total weight of all materials 
introduced into any specific process which may cause emissions. 
Solid fuels charged will be considered as part of the process 
weight, but liquid and gaseous fuels and combustion air will not. 

(9) "Process weight rate" means the rate established as fol
lows: 

(a) For continuous or long-run steady-state operations, the 
total process weight for the entire period of continuous operatior. 
or for a typical portion thereof, divided by the number of hours of 
such period or portion thereof. 

(b) For cyclical or batch operations, the total process weight 
for a period that covers a complete operation or an integral number 
of cycles, divided by the hours of actual process operation during 
such a period. Where the nature of any process or operation or the 
design of any equipment is such as to permit more than one inter
pretation of this definition, the interpretation that results in 
the minimum value for allowable emissions shall apply. 

(10) "Reasonable precautions" mean any reasonable measures tc 
control emissions of airborne particulate matter. Determination of 
what is reasonable will be accomplished on a case-by-case basis 
taking into account energy, environmental, economic, and other 
costs. 

(11) "Reasonably available control technology" means devices, 
systems, process modifications, or other apparatus or techniques 
that are determined on a case-by-case basis to be reasonably avail
able, taking into account the necessity of imposing such controls 
in order to attain and maintain a national or Montana ambient air 
quality standard, the social, environmental, and economic impact of 
such controls, and alternative means of providing for attainment 
and maintenance of such standard. 

(12) "Reduction" means any heated process, including render
ing, cooking, drying, dehydrating, digesting, evaporating, and 
protein concentrating. 
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AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-203, MCA 

RULE XXIV DEFINITIONS For the purpose of this subchapter: 
(1) (a) "Actual emissions" mean the actual rate of emissions 

of a pollutant from an emissions unit as determined in accordance 
with (b)-(d) of this section. 

(b) Actual emissions as of a particular date shall equal the 
average rate, in tons per year, at which the unit actually emitted 
the pollutant during a two-year period which precedes the particu
lar date and which is representative of normal source operation. 
The department may determine that a different time is more repre
sentative of normal source operation. Actual emissions shall be 
calculated using the unit's actual operating hours, production 
rates, and types of materials processed, stored, or combusted dur
ing the selected time period. 

(c) If the department is unable to determine actual emissions 
consistent with (1) (b), above, the department may presume that the 
source-specific allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

(d) For any emissions unit which has not begun normal opera
tions on the particular date, actual emissions shall equal the 
potential to emit of the unit on that date. 

(2) "Begin actual construction" means, in general, initiation 
of physical on-site construction activities of a permanent nature 
on an emissions unit. Such activities include, but are not limited 
to, installation of building supports and foundations, laying of 
underground pipework, and construction of permanent storage struc
tures. With respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory activi
ties which mark the initiation of the change. 

(3) "Building, structure, facility, or installation" means all 
of the pollutant-emitting activities which belong to the same in
dustrial grouping, are located on one or more contiguous or adja
cent properties, and are under the control of the same person (or 
persons under common control), except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of the 
same industrial grouping if they belong to the same major group 
(i.e., having the same two-digit code) as described in the standard 
industrial classification manual, 1987. 

(4) "Cause or contribute" means, in regard to an ambient air 
quality impact caused by emissions from a major source or modifica
tion, an ambient air quality impact that exceeds the significance 
level for any pollutant at any location. 

(5) "Commence", as applied to construction of a major sta
tionary source or major modification, means that the owner or oper
ator has all necessary preconstruction approvals or permits and 
either has: 

(a) begun, or caused to begin, a continuous program of actual 
on-site construction of the source, to be completed within a rea-
sonable time; or . 

(b) entered into binding agreements or contractual obligations, 
which cannot be canceled or modified without substantial loss to 
the owner or operator, to undertake a program of actual construc
tion of the source to be completed within a reasonable time. 
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(6) "Construction" means any physical change or change in the 
method of operation (including fabrication, erection, installation, 
demolition, or modification of an emissions unit) which would re
sult in a change in actual emissions. 

(7) "Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any pollutant sub
ject to regulation under the FCAA. 

(8) "Lowest achievable emission rate" means, for any source, 
the more stringent rate of emissions based on the following: 

(a) The most stringent emissions limitation which is contained 
in the implementation plan of any state for such class or category 
of stationary source, unless the owner or operator of the proposed 
stationary source demonstrates that such limitations are not ach
ievable; or 

(b) The most stringent emissions limitation which is achieved 
in practice by such class or category of stationary sources. This 
limitation, when applied to a modification, means the lowest ach
ievable emissions rate for the new or modified emissions units 
within a stationary source. In no event shall the application of 
the term permit a proposed new or modified stationary source to 
emit any pollutant in excess of the amount allowable under applica
ble new source standards of performance under 40 CFR Part 60 and 
Part 61. 

(9) (a) "Major modification" means any physical change in, or 
change in the method of, operation of a major stationary source 
that would result in a significant net emissions increase of any 
pollutant subject to regulation under the FCAA. 

(b) Any net emissions increase that is considered significant 
for volatile organic compounds is considered significant for ozone. 

(c) A physical change or change in the method of operation does 
not include: 

(i) routine maintenance, repair and replacement; 
(ii) use of an alternative fuel or raw material by reason of 

an order under (2) (a) and (2) (b) of the Energy supply and Environ
mental Coordination Act of 1974, 15 U.S.C. sections 791, et ~
(1988), or by reason of a natural gas curtailment plan pursuant to 
the Federal Power Act, 16 U.S.C. sections 791a, n lim!· (1988 & 
Supp. III 1991); 

(iii) use of an alterative fuel by reason of an order or rule 
under section 7425 of the FCAA; 

(iv) use of an alternative fuel at a steam generating unit to 
the extent that the fuel is generated from municipal solid waste; 

(v) use of an alternative fuel or raw material by a stationary 
source which: 

(A) the source was capable of accoll\Jilodating before December 21, 
1976, unless such change would be prohibited under any federally 
enforceable permit condition which was established after December 
12, 1976, pursuant to 40 CFR 52.21 or under regulations approved 
pursuant to 40 CFR, Part 51, subpart I, or section 51.166; or 

(B) the source is approved to use under any permit issued under 
regulations approved pursuant to 40 CFR 51.165; 

(vi) an increase in the hours of operation or in the produc
tion rate, unless such change is prohibited under any federally 
enforceable air quality preconstruction permit condition which was 
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established after December 21, 1976 pursuant to 40 CFR 52.21 or 
under regulations approved pursuant to 40 CFR, Part 51, subpart I, 
or section 51.166; 

(vii) any change in ownership at a stationary source. 
(10) (a) "Major stationary source" means: 
(i) any stationary source of air pollutants which emits, or 

has the potential to emit, 100 tons per year or more of any pol
lutant subject to regulation under the FCAA; or 

(ii) any stationary source of air pollutants located in a 
serious particulate matter (PM-10) non-attainment area which emits, 
or has the potential to emit, 70 tons per year or more of PM-10; or 

(iii) any physical change that would occur at a stationary 
source not qualifying under (lO) (a) (i) or (ii) as a major station
ary source, if the change would constitute a major stationary 
source by itself. 

(b) The fugitive emissions of a stationary source will not be 
included in determining, for any of the purposes of this subchap
ter, whether it is a major stationary source, unless the source 
belongs to one of the following categories of stationary sources: 

(i) Coal cleaning plants (with thermal dryers); 
(ii) Kraft pulp mills; 
(iii) Portland cement plants; 
(iv) Primary ~inc smelters; 
(v) Iron and steel mills; 
(vi) Primary aluminum ore reduction plants; 
(vii) Primary copper smelters; 
(viii) Municipal incinerators capable of charging more than 

250 tons of refuse per day; 
(ix) Hydrofluoric, sulfuric, or nitric acid plants; 
(x) Petroleum refineries; 
(xi) Lime plants; 
(xii) Phosphate rock processing plants; 
(xiii) Coke oven batteries; 
(xiv) Sulfur recovery plants; 
(XV) carbon black plants (furnace process); 
(xvi) Primary lead smelters; 
(xvii) Fuel conversion plants; 
(xviii) Sintering plants; 
(xix) Secondary metal production plants; 
(xx) Chemical process plants; 
(xxi) Fossil-fuel boilers (or combination thereof) totaling 

more than 250 million British thermal units per hour heat input; 
(xxii) Petroleum storage and transfer units with a total stor-

age capacity exceeding 300,000 barrels; 
(xxiii) Taconite ore processing plants; 
(xxiv) Glass fiber processing plants; 
(xxv) Charcoal production plants; 
(xxvi) Fossil fuel-fired steam electric plants of more than 

250 million British thermal units per hour heat input; and 
(xxvii) Any other stationary source category which, as of Au-· 

gust 7, 1980, is being regulated under sections 7411 or 7412 of the 
FCAA. 

( 11) "Necessary preconstruction approvals or permits" mean 
those permits or approvals required under federal air quality con-
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trol laws and regulations and those air quality control laws and 
regulations which are part of the Montana state implementation 
plan. 

(12) (a) "Net emissions increase" means the amount by which the 
sum of the following exceeds zero: 

(i) Any increase in actual emissions from a particular physical 
change or change in the method of operation at a stationary source; 
and 

(ii) Any other increases and decreases in actual emissions at 
the source that are contemporaneous with the particular change and 
are otherwise creditable. 

(b) An increase or decrease in actual emissions is contempora
neous with the increase from the particular change only if it oc
curs between the date five years before construction on the partic
ular change commenced, and the date that the increase from the 
particular change occurs. 

(c) An increase or decrease in actual emissions is creditable 
only if the department has not relied on it in issuing a permit for 
the source under regulations approved pursuant to 40 CFR 51.165 
(July 1, 1993 ed.), which permit is in effect when the increase in 
actual emissions from the particular change occurs. 

(d) An increase in actual emissions is creditable only to the 
extent that the new level of actual emissions exceeds the old lev-
el. 

(e) A decrease in actual emissions is creditable only to the 
extent that: 

(i) the old level of actual emissions or the old level of al
lowable emissions, whichever is lower, exceeds the new level of 
actual emissions; 

(ii) it is federally enforceable at and after the time that 
actual construction on the particular change begins; 

(iii) the department has not relied on it in issuing any air 
quality preconstruction permit under regulations approved pursuant 
to 40 CFR Part 51, subpart I (July 1, 1993 ed.), or the state has 
not relied on it in demonstrating attainment or reasonable further 
progress; and 

(iv) it has approximately the same qualitative significance 
for public health and welfare as that attributed to the increase 
from the particular change. 

(f) An increase that results from a physical change at a source 
occurs when the emissions unit on which construction occurred be
comes operational and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes operational only 
after a reasonable shakedown period, not to exceed 180 days. 

(13) "Reasonable further progress" means annual incremental 
reductions in emissions of the applicable air pollutant which are 
required by the FCAA or the administrator for attainment of the 
applicable national ambient air quality standard by the date re
quired in section 172(a) of the FCAA. 

( 14) "Significance level" means, for any of the following pol
lutants, an ambient air quality impact greater than any of the 
averages cited below: 

(a) For sulfur dioxide: 
(i) an annual average of 1.0 micrograms per cubic meter; 
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i) a twenty-four hour average of 5.0 micrograms per cubic 
meter 

or 
( ii) a three-hour average of 25.0 micrograms per cubic meter; 

(iv) 
(b) 
(i) 
(ii) 

a one-hour average of 25.0 micrograms per cubic meter. 
For PM-10~ 
an annual average of 1.0 micrograms per cubic meter; or 
a twenty-four hour average of 5.0 micrograms per cubic 

meter. 
{C) 
(i) 
{ii) 
{d) 
{i) 

For nitrogen dioxide: 
an annual average of 1.0 micrograms per cubic meter; or 
a one-hour average of 6.0 micrograms per cubic meter. 
For carbon monoxide: 
an eight-hour average of 0.5 milligrams per cubic meter; 

or 
(ii) a one-hour average of 2.0 milligrams per cubic meter. 
{e) For hydrogen sulfide: 
{i) a one-hour average of 0.2 micrograms per cubic meter. 
(f) For lead: 
(i) a ninety-day average of 0.1 micrograms per cubic meter; 

or 
(ii) a three-month average of 0.1 micrograms per cubic meter. 
(g) For ozone: 
(i) a one-hour average of .005 parts per million. 
(h) For fluorides in forage, settled particulate matter, and 

visibility: 
(i) an air quality impact which is equivalent to 5t of the 

applicable ambient air quality standard. 
(15) "Significant" means, in reference to a net emissions 

increase or the potential of a source to emit any of the following 
pollutants, a rate of emissions that would equal or exceed any or 
the following rates: 

Pollutant and Emission Rate 
carbon monoxide: 100 tons per year (tpy) 
Nitrogen oxides: 40 tpy 
Sulfur dioxide: 40 tpy 
Particulate matter: 25 tpy of particulate matter emissions or 

15 tpy of PM-10 emissions 
Lead: 0.6 tpy 

(16) "Stationary source" means any building, structure, facil
ity, or installation which emits or may emit any air pollutant 
subject to regulation under the FCAA. 
AliTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MeA 

RULE XXV INCORPORATION BY BEFEBENCE {1) In this subchapter, 
and unless expressly provided otherwise, the following is applica
ble: 

{a) Where the board has adopted a federal regulation by refer
ence, the reference in the board rule shall refer to the federal 
agency regulations as they have been codified in the July l, 1992, 
edition of Title 40 of the Code of Federal Regulations (CFR); 

MAR Notice No. 16-2-424 12-6/24/93 



-1308-

(b) Where the board has adopted a section of the United States 
Code (U.S.C.) by reference, the reference in the board rule shall 
refer to the section of the u.s.c. as found in the 1988 edition and 
Supplement II (1990); 

( 2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) 40 CFR 81.327, which sets forth the air quality attainment 
status designations for Montana; 

(b) 40 CFR, Part 60, which sets forth standards of performance 
for new stationary sources; 

(c) 40 CFR, Part 61, which sets forth emission standards for 
hazardous air pollutants; 

(d) subchapter I, part D, subpart IV of the Federal Clean Air 
Act, 42 u.s.c. sections 7401 et ~··which establishes additional 
requirements for particulate matter nonattaj.runent areas; 

(e) Section 7503 of the Federal Clean Air Act, 42 U.S.C. sec
tions 7401 et §gg., which establishes permit requirements fer per
mit programs in nonattainment areas; 

(f) The standard industrial classification manual, 1987, exec
utive office of the President, office of management and budget, 
(U.s. government printing office stock number 1987 0- 185-718), 
which sets forth a system of industrial classification and defini
tion based upon the composition and structure of the economy. 

(g) A copy of the above materials is available for public in
spection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, cogswell Building, 1400 Broad
way, Helena, Montana 59620. Copies of the federal materials may 
also be obtained at EPA's Public Information Reference Unit, 401 M 
Street sw, Washington, DC 20460, and at the libraries of each of 
the ten EPA Regional Offices. Interested persons seeking a copy of 
the CFR may address their requests directly to: Superintendent of 
Documents, u.s. Government Printing Office, Washington, D.C. 20402. 
The standard industrial classification manual (1987) may also be 
obtained from the u.s. Department of Commerce, National Technical 
Information Service, 5285 Port Royal Road, Springfield, Virginia 
22161 (order no. PB 87-100012). 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-20~, 
MCA 

RULE XXVI WHEN AIR QUALITY PRECONSTRUCIION PERMIT REQUIRED 
(1) Any new major stationary source' or major modification which 

would locate anywhere in an area designated as nonattainment for a 
national ambient air quality standard under 40 CFR 81.327 and which 
is major for the pollutant for which the area is designated nonat
tainment, shall, prior to construction, obtain from the department 
an air quality preconstruction permit in accordance with subchapter 
11 and all requirements contained in this subchapter. 

(2) Any source or modification located anywhere in an area 
designated as nonattainment for a national ambient air quali-r;y 
standard under 40 CFR 81.327 which becomes a major stationary 
source or major modification for the pollutant for which the area 
is designated nonattainment solely by virtue of· a relaxation in any 
enforceable limitation which was established after August 7, 1980, 
on the capacity of the source or modification otherwise to emit a 
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pollutant (such as a restriction on hours of operation) shall ob
tain from the department an air quality preconstruction permit as 
though construction had not yet commenced on the source or modifi
cation, in accordance with subchapter 11 and all requirements of 
this subchapter. 
AUTH: 75-2-111, 75-2-203, MeA IMP: 75-2-202, 75-2-203, 75-2-204, 
MeA 

RULE XXVII ADDITIONAL CONDITIONS OF AIR OVALITY PBECONSTRQC
TION PERMIT (1) The department shall not issue an air quality 
preconstruction permit required under [RULE XXVI), unless there
quirements of subchapter 11 and the following additional conditions 
are met: 

(a) The permit for the new source or modification contains an 
emission limitation which constitutes the lowest achievable emis
sions rate for such source. 

(b) The applicant certifies that all existing major sources 
owned or operated by the applicant (or any entity controlling, 
controlled by, or under common control with the applicant) in the 
state of Montana are in compliance with all applicable emission 
limitations and standards under the FCAA or are in compliance with 
an expeditious schedule of compliance which is federally enforce
able or contained in a court decree. 

(C) The new source obtains from existing sources emission re
ductions (offsets), expressed in tons per year, which provide both 
a positive net air quality benefit in the affected area in accor
dance with [RULE XXVIII)(6)-(B), and a ratio of required emission 
offsets to the proposed source's emissions of 1:1 or greater. The 
emissions reductions (offsets) required under this subsection must 
be: 

(i) obtained from existing sources in the same non-attainment 
area as the proposed source, except as specified in [RULE 
XXVIII] (6) (whether or not they are under the same ownership); 

(ii) subject to the provisions of [RULE XXVIII); 
(iii) sufficient to assure that there will be reasonable prog

ress toward attainment of the applicable national ambient air qual
ity standard; 

(iv) for the same pollutant (e.g., carbon monoxide increases 
may only be offset against carbon monoxide reductions); 

(v) permanent, quantifiable, and federally enforceable; and 
(vi) reductions in actual emissions. 
(d) The air quality preconstruction permit contains a condition 

requiring the source to submit documentation, prior to commencement 
of operation that the offsets required in the permit have occurred. 

(e) The applicant submits an analysis of alternative sites, 
sizes, production processes and environmental control techniques 
for such proposed source that demonstrates that benefits of the 
proposed source significantly outweigh the environmental and social 
costs imposed as a result of its location, construction or modifi
cation. 

(2) Any growth allowances which were included in an applicable 
state implementation plan prior to November 15, 1990 for the pur
pose of allowing for construction or operation of a new major sta
tionary source or major modification shall not be valid far use in 
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any area that received or receives a notice from the administrate~ 
that the applicable state implementation plan containing such al
lowances is substantially inadequate. 

(3) The requirements of (1) (a) and (1) (c), above, shall only 
apply to those pollutants for which the major stationary source or 
major modification is major. 

( 4) The issuance of an air quality preconstruct ion permit shall 
not relieve any owner or operator of the responsibility to comply 
fully with applicable provisions of the Montana state implementa
tion plan and any other requirements contained in or pursuant to 
local, state or federal law. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XXVIII BASELINE FOR DETERMINING CREDIT FOR EMISSIONS AND 
AIR OQALITY OFFSETS (1) Pursuant to section 7503 of the FCAA, 
emission offsets in nonattainment areas are required to be in the 
form of, and against, actual emissions. Actual emissions preceding 
the filing of the application to construct or modify a source are 
the baseline for determining credit for emission and air quality 
offsets, as determined in compliance with this subchapter. 

(2) Where the emission limitation under the Montana state im
plementation plan allows greater emissions than the actual emis
sions of the source, emission offset credit will be allowed only 
for control below the actual emissions. 

(3) For an existing fuel combustion source, credit shall be 
based on the actual emissions for the type of fuel being burned at 
the time the application to construct is filed. If the existing 
source commits to switch to a cleaner fuel at some future date, 
emissions offsets credit based on the actual emissions for the 
fuels involved is not acceptable, unless the air quality precon
struction permit is conditioned to require the use of a specified 
alternative control measure which would achieve the same degree of 
emissions reduction should the source switch back to a dirtier fuel 
at some later date. The department shall ensure that adequate 
long-term supplies of the new fuel are available before granting 
emissions offset credit for fuel switches. 

(4) Emission reductions achieved by shutting down an existing 
source or curtailing production or operating hours below baseline 
levels may be generally credited if such reductions are permanent, 
quantifiable, and federally enforceabie, and if the area has an 
EPA-approved attainment plan. In addition, the shutdown or cur
tailment is creditable only if it occurred on or after the date 
specified for this purpose in the Montana state implementation 
plan, and if such date is on or after the date of the most recent 
emissions inventory used in the plan's demonstration of attainment. 
Where the plan does not specify a cutoff date for shutdown credits, 
the date of the most recent emissions inventory or attainment dem
onstration, as the case may be, shall apply. However, in no event 
may credit be given for shutdowns which occurred prior to August 7, 
1977. For purposes of this section (4), the department may choose 
to consider a prior shutdown or curtailment to have occurred afte~ 
the date of its most recent emissions inventory, if the inventory 
explicitly includes as current "existing" emissions the emissions 
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from such previously shutdown or curtailed sources. Such reduc
tions may be credited in the absence of an approved attainment 
demonstration only if the shutdown or curtailment occurred on or 
after the date the new source's air quality application is filed, 
or if the applicant can establish that the proposed new source is 
a replacement for the shutdown or curtailed source, and the cutoff 
date provisions described earlier in this section (4) are observed. 

(5) All emission reductions claimed as otfset credit shall be 
federally enforceable. 

(6) Emission offsets may only be obtained from the same source 
or other sources in the same nonattainment area, except that the 
department may allow the owner or operator of a proposed source to 
obtain such emission reductions in another nonattainment area if: 

(a) The other nonattairunent area has an equal or higher non
attainment classification for the same pollutant than the area in 
which the proposed source will locate; and 

(b) Emissions from the other nonattainment area contribute to 
a violation of a national ambient air quality standard in the non
attainment area in which the proposed source will locate. 

(7) In the case of emission offsets involving oxides of nitro
gen, offsets will generally be acceptable if obtained from within 
the same nonattainment area as the new source or from other nonat
tainment areas which meet the requirements of (6). However, if the 
proposed offsets would be from sources located at considerable 
distances from the new source, the department shall increase the 
ratio of the required offsets and require a showing by the appli
cant that nearby offsets were investigated and reasonable alter
natives were not available. 

(8) In the case of emission offsets involving sulfur dioxide, 
particulates, and carbon monoxides, areawide mass emission offsets 
are not acceptable and the applicant shall perform atmospheric 
simulation modeling to ensure that the emission offsets provide a 
positive net air quality benefit. However, the department may 
exempt the applicant from the atmospheric simulation modeling re
quirement if the emission offsets provide a positive net air quali
ty benefit, are obtained from an existing source on the same pre
mises or in the immediate vicinity of the new source, and the pol
lutants disperse from substantially the same effective stack 
height. 

(9) credits for an emissions reduction can be claimed to the 
extent that the department has not relied on it in issuing any air 
quality preconstruction permit under subchapters 9, 11, 17, and 18, 
or Montana has not relied on it in a demonstration of attainment or 
reasonable further progress. 

(10) Production of and equipment used in the exploration, 
production, development, storage, or processing of oil and natural 
gas from stripper wells, are exempt from both the requirements of 
subchapter I, part D, subpart IV of the FCAA, and the application 
of this subchapter and subchapter 18 to any nonattainment area 
designated as serious for particulate matter (PM-10). 

(11) Emission reductions otherwise required by any applicable 
rule, regulation, air quality preconstruction permit condition or 
the FCAA are not creditable as emissions reductions for the purpos
es of the offset requirement in [RULE XXVII] (1) (c). Incidental 
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emission reductions which are not otherwise required by any appli
cable rule, regulation, air quality preconstruction permit or the 
FCAA shall be creditable as emission reductions for such purposes 
if such emission reduction meets the requirements of this rule. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

ble. 

RULE XXIX DEFINITIONS For the purpose of this subchapter: 
(1) The definitions contained in [RULE XXIV) shall be applica-

(2) 
lutants, 
averages 

(a) 
(i) 
(ii) 

"Significance level" means, for 
an ambient air quality impact 
cited below: 
For sulfur dioxide: 

any of the following pol
greater than any of the 

an annual average of 1.0 micrograms per cubic meter; 
a twenty-four hour average of 5.0 micrograms per cubic 

meter; or 
(iii) a three-hour average of 25.0 micrograms per cubic meter. 
(b) For PM-10: 
(i) an annual average of 1.0 micrograms per cubic meter; or 
(ii) a twenty-four hour average of 5.0 micrograms per cubic 

meter. 
(c) For nitrogen dioxide, an annual average of 1.0 micrograms 

per cubic meter. 
(d) For carbon monoxide: 
(i) an eight-hour average of 0.5 milligrams per cubic meter; 

or 
(ii) a one-hour average of 2.0 milligrams per cubic meter. 

AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XXX INCORPORATION BY REFERENCE (1) In this subchapter, 
and unless expressly provided otherwise, the following is applica
ble: 

(a) Where the board has adopted a federal regulation by refer
ence, the reference in the board rule shall refer to the federal 
agency regulations as they have been codified in the July 1, 1992, 
edition of Title 40 of the Code of Federal Regulations (CFR); 

(b) Where the board has adopted a section of the United States 
Code (U.S.C.) by reference, the reference in the board rule shall 
refer to the section of the u.s.c. as found in the 1988 edition and 
Supplement II (1990); 

( 2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) 40 CFR 81.327, which sets forth the air quality attainment 
status designations for Montana; 

(b) 40 CFR, Part 60, which sets forth standards of performance 
for new stationary sources; 

(c) 40 CFR, Part 61, which sets forth emission standards for 
hazardous air pollutants; 

(d) Subchapter I, part D, subpart IV of the Federal Clean Air 
Act, 42 U.S.C. sections 7401 gi ~.,which establishes additional 
requirements for particulate matter nonattainment areas; 

(e) Section 7503 of the Federal Clean Air Act, 42 u.s.c. sec-
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tions 7401 ~~.,which establishes permit requirements for per
mit programs in nonattainment areas; 

(f) The standard industrial classification manual, 1987, exec
utive office of the President, office of management and budget, 
(U.S. government printing office stock number 1987 0-185-718), 
which sets forth a system of industrial classification and defini
tion based upon the composition and structure of the economy. 

(g) A copy of the above materials is available tor public in
spection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, cogswell Building, 1400 Broad
way, Helena, Montana 59620. Copies of the federal materials may 
also be obtained at EPA's Public Information Reference Unit, 401 M 
Street sw, Washington, DC 20460, and at the libraries of each of 
the ten EPA Regional Offices. Interested persons seeking a copy of 
the CFR may address their requests directly to: superintendent of 
Documents, u.s. Government Printing Office, Washington, D.C. 20402. 
The standard industrial classification manual (1987) may also be 
obtained from the u.s. Department of commerce, National Technical 
Information Service, 5285 Port Royal Road, Springfield, Virginia 
22161 (order no. PB 87-100012). 
AUTH: 75-2-111, 75-2-203, MeA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XXXI WHEN AIR OYALITY PEBMIT REQUIRED ( 1) Any new major 
stationary source or major modification which would locate anywhere 
in an area designated as attainment or unclassified for a national 
ambient air quality standard under 40 CFR 81.327 and which would 
cause or contribute to a violation of a national ambient air quali
ty standard for any pollutant at any locality that does not or 
would not meet the national ambient air quality standard for that 
pollutant, shall obtain from the department an air quality precon
struction permit prior to construction in accordance with subchap
ters 9 and 11 and all requirements contained in this subchapter. 

(2) In the absence of emission reductions compensating for the 
adverse impact of the source, the air quality preconstruction per
mit will be denied. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

BQLE xxxii AQDITIONAL CONPlTIONS OF AIR QUALITY PEBMlT 
(1) The department will not issue an air quality preconstruc

tion permit required under [RULE XXXI] unless the requirements of 
subchapters 9 and 11 and the following additional conditions are 
met: 

(a) The new source is required to meet an emission limitation, 
as more fully described in (2) and (3) below, which specifies the 
lowest achievable emission rate for such source; 

(b) The applicant certifies that all existing major stationary 
sources owned or operated by the applicant (or any entity control
ling, controlled by, or under common control with the applicant) in 
the state of Montana are in compliance with all applicable emission 
limitations and standards under the FCAA or are in compliance with 
an expeditious schedule of compliance which is federally enforce
able or contained in a court decree; 
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(c) The new source must obtain from existing sources emission 
reductions (offsets), expressed in tons per year, which provide 
both a positive net air quality benefit in the affected area as 
determined in accordance with (3) below, [RULE XXXIII], and [RULE 
XXXIV], and a ratio of required emission offsets to the proposed 
source's emissions of 1:1 or greater; and 

(d) The air quality preconstruction permit contains a condition 
requiring the source to submit documentation, prior to commencement 
of operation that the offsets required in the permit have occurred. 

( 2) If the department determines that technological or economic 
limitations on the application of measurement methodology to a 
particular class of sources would make the imposition of an en
forceable numerical emission standard infeasible, the department 
may instead prescribe a design, operational or equipment standard. 
In such cases, the department shall make its best estimate as to 
the emission rate that will be achieved, and must take such steps 
as are necessary to ensure that this rate is federally enforceable. 
Any air quality permit issued without an enforceable numerical 
emission standard must contain enforceable conditions which assure 
that the design characteristics or equipment will be properly main
tained (or that the operational conditions will be properly per
formed) so as to continuously achieve the assumed degree of con
trol. As used in this subchapter, the term "emission limitation" 
shall also include such design, operational, or equipment stanc
ards. 

(3) The requirements of (1) (a) and (1) (c), above, shall only 
apply to those pollutants for which the major stationary source or 
major modification is major. 

( 4) If the emissions from the proposed source would cause a new 
violation of a national ambient air quality standard but would not 
contribute to an existing violation, the new source must meet a 
more stringent and federally enforceable emission limitation, as 
more fully described in (2), above, and/or control existing sources 
below allowable levels through federally enforceable methods so 
that the source will not cause a violation of any national ambient 
air quality standard. The new emission limitation must be accom
plished prior to the new source's startup date. 

(5) The issuance of an air quality permit will not relieve any 
owner or operator of the responsibility to comply fully with appli
cable provisions of the Montana state implementation plan and any 
other requirements contained in or pursuant to local, state or 
federal law. 

(6) Emission reductions (air quality offsets) under subsectior. 
(1) (c) above must also comply with the additional requirements for 
determining the baseline and magnitude of emission reductions (air 
quality offsets) contained in [RULE XXVII)(c) and [RULE XXVIII;, 
except that [RULE XXVIII) (6)-(8) shall not be applicable to offsets 
required under this subchapter. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-20~, 
MCA 

RULE XXXIII REYIEW OF SPECIFIED SOUR.CES FOR AIR QUALITY IMPACT 
(1) For "stable" air pollutants (i.e., sulfur dioxide, partic

ulate matter and carbon monoxide), the determination of whether a 
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source will cause or contribute to a violation of a national ambi
ent air quality standard generally should be made on a case-by-case 
basis as of the proposed new source's startup date using the 
source's allowable emissions in an atmospheric simulation model 
(unless a source will clearly impact on a receptor which exceeds a 
national ambient air quality standard). 

(2) For sources of nitrogen oxides, the initial determination 
of whether a source would cause or contribute to a violation of the 
national ambient air quality standard for nitrogen dioxide should 
be made using an atmospheric simulation model assuming all the 
nitric oxide emitted is oxidized to nitrogen dioxide by the time 
the plume reaches ground level. The initial concentration esti
mates may be adjusted if adequate data are available to account for 
the expected oxidation rate. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

RULE XXXIV BASELINE FOR DETERMINING CREDIT FQR EMISSIONS AND 
AIR QUALITY OFFSEfS (1) For the purpose of this subchapter the 
following requirements shall apply: 

(a) The requirements of [RULE XXVIII], except that [RULE 
XXVIII](6) -(8) is not applicable to offsets required under this 
subchapter; 

(b) Emission offsets must be reductions in actual emissions for 
the same pollutant obtained from the same source or other sources 
which are located in the same general area of the proposed major 
stationary source or modification, and that contribute to or would 
contribute to the violation of the National Ambient Air Quality 
Standard; 

(c) In the case of emission offsets involving volatile organic 
compounds and oxides of nitrogen, offsets will generally be accept
able if they are obtained from within the areas specified in (b). 
If the proposed offsets would be from sources located at consider
able distances from the new source, the department shall increase 
the ratio of the required offsets and require a showing by the 
applicant that nearby offsets were investigated and reasonable 
alternatives were not available; and 

(d) In the case of emission offsets involving sulfur dioxide, 
particulates, and carbon monoxide, areawide mass emission offsets 
are not acceptable, and the applicant shall perform atmospheric 
simulation modeling to ensure that emission offsets provide a posi
tive net air quality benefit. The department may exempt the appli
cant from the atmospheric simulation modeling requirement if the 
emission offsets provide a positive net air quality benefit, are 
obtained from an existing source on the same premises or in the 
immediate vicinity of the new source, and the pollutants disperse 
from substantially the same effective stack height. 
AUTH; 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 75-2-204, 
MCA 

3. The proposed amendments to ARM 16.8. 701 add a number of new 
definitions resulting from substantial revisions to the depart
ment's prevention of significant deterioration (PSD) and nonattain
ment permitting programs, new statutory authority provided by the 
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1993 Legislature, and requirements for the addition of a new oper
ating permit program pursuant to Title v of the Clean Air Act. 
These amendments also include a number of housecleaning amendments, 
to clarify the operation of the current rules in areas where confu
sion has existed. The proposed amendments to ARM 16.8.1407 elimi
nate the mass particulate emission limitation for wood waste burn
ers, and require owners or operators of such facilities to maintain 
an operating log to maximize efficient operation. The amendments 
to subchapter 14 also include a n~ber of housecleaning and struc
tural amendments (including new rule XXIII) to clarify the opera
tion of the current rules in areas where confusion has existed. 

The proposed new rules I and XXII are structural changes to 
simplify and clarify the incorporation by reference process. Pro
posed new rule II adopts the Montana source testing protocol and 
procedures manual (July 1993, ed.), which is a department manual 
setting forth uniform procedures and requirements for sampling and 
data collection, recording, analysis and transmittal. Proposed new 
rules III through XXI and XXIV through XXXIV implement substantial 
revisions to the existing PSD and nonattainment permitting pro
grams, respectively. 

The department is proposing these new rules and amendments to 
existing rules for a number of reasons. First, the department has 
been notified by the Environmental Protection Agency (EPA) that a 
number of changes to the department's current permitting authority 
are necessary, in order to assure the ultimate approveability of 
various control strategies for PM-10 that have been submitted to 
EPA for inclusion into the Montana state implementation plan. 
Specifically, EPA has request«d that the department revise the 
current rules relating to new source review, prevention of signifi
cant deterioration (PSD), and nonattainment permitting. In addi
tion, both the federal PSD and nonattainment programs were changed 
after the 1990 amendments to the federal Clean Air Act, and parts 
of the nonattainment rules have been modified by court decisions. 

Second, through practice and application of the current rules, 
the department has identified a number of areas in the current 
permitting rules where confusion existed, primarily because of the 
differences between the federal language and the current language 
in the state rules. To eliminate this confusion, the department 
has attempted to stay as close to the federal language as possible 
in both the new PSD and nonattainment rules. The department 1 s core 
rules relating to air quality permitting, found in Title 16, Chap
ter 8, subchapter 11, will be proposed for revision in a future 
notice. This notice includes the proposed adoption of new rules 
for PSD (new rules III through XXI) and nonattainment permittina 
(new rules XXIV through XXXIV). 

Third, and as part of its review of the PM-10 control strategy 
submittals, EPA has notified the department that the current rP
quirements for source testing protocol are inadequate, are not 
clearly defined, and are of questionable enforceability. If not 
corrected, these deficiencies will preclude approval by EPA of the 
submitted PM-10 control strategies. The department has proposed 
adoption of new rule II to address these concerns. 

Fourth, the department has made several revisions to the wood 
waste burner rule, ARM 16.8.1407, to address concerns raised by EPA 
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as to enforceability. The current version of the rule was disap
proved by EPA because of this deficiency. 

Fifth, several housekeeping and structural changes have been 
made to current subchapters 7 and 14 for clarity. several new 
definitions have been added to subchapter 7 as part of the new 
rules relating to PSD and nonattainment permitting, as a result of 
new statutory authority provided by the 1993 Legislature, and in 
anticipation of the adoption of a new operating permit program 
pursuant to Title V of the federal Clean Air Act. 

4 . The department proposes to repeal ARM 16 . 8 • 9 21 through 
16.8.943, which can be found on pages 16-172 through 16-195, be
cause they concern the permitting program for the prevention of 
significant deterioration and proposed new rules III through XXI 
entirely replace them. The cites for these repeals are: AUTH: 
75-2-111 and 75-2-203, MCA; and IMP: 75-2-202 and 75-2-203, MCA. 

Certified to the 

MAR Notice ~o. 16-2-424 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

14. 1993 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
ARM 16.14.406 dealing with disposal) 
fees for solid waste. ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF ARM 16.~4.406 

(Solid & Hazardous 
Waste) 

1. on July 21, 1993, at 9:00 a.m., the department will 
hold a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rule. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

~406 VOLUME-BASED DISPOSAL FEE (1)-(2) Remain the 
same. 

ill In additiQTI to the volume based fee specified in (1) of 
this rule. any person licensed to dispose of o.r incinerate solid 
waste shall sybmit; to the department a cruarter.J..y_fg~_Q.L~J)_J_l___r?_\rr 
ton of solid waste generated outside Montana and disposed g.f__or 
incinerated within Montana. All facilities tha.t accept wast.eoo. 
from outside Montana tor the purpose of incineration or disposal 
must weigh the wastes accepted at that facility to accu:;:gj;g_ly 
determine the volume accepted. 

ill.. Each facility receiving waste generated outside Montil_l}il. 
must record the weights of all out-of-state waste received and 
such records must be placed in the operating record and must be 
reported to the department in the annual report specified ~n ARM 
16.14.407. 
AUTH: 75-10-115, 75-10-204, 75-10-221, MCA 
IMP: 75-10-115, 75-10-118, 75-10-221, MCA 

3. The department is proposing these amendments to the 
rule in order to implement 75-10-118 and 75-10-204, MCA, as 
amended by HB64, 53rd Legislature (1993), with regard to the 
assessment of additional fees for waste generated outside Montana 
and disposed of or incinerated within Montana. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or argUJ!Ients may 
also be submitted to Pat crowley, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than July 23, 1993. 
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5. Oayna Shepherd has been designated to preside over and 
conduct the hearing. 

certified to the Secretary of state June 14, 1993 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to 
athletics 

TO; All Interested Persons; 

CORRECTED NOTICE OF 8.8.3102 
TICKETS, 8.8.3103 POINT 
SYSTEM · SCORING, 8.8.3106 
SECONDS, 8.8.3407 INSPECTORS, 
8.8.3701 REFEREE, 8.8.4001 
AUSTRALIAN TAG TEAM 
WRESTLING 

1. On March 25, 1993, the Board of Athletics published a 
notice of proposed amendment of the above-stated rules at page 
363, 1993 Montana Administrative Register, issue number 6. 
The Board published a notice of adoption at page 1109, 1993 
Montana Administrative Register, issue number 10, adopting all 
but two rules exactly as proposed and two rules as proposed 
but with amendments. 

2. Staff inadvertently omitted amendments that should 
have been proposed in the original notice. These amendments 
are similar to those proposed in the original notice 
<substituting the words •contest•, "exhibition•, etc. with the 
words •athletic event•). The other amendments shown in this 
corrected notice are renumbering subsections correctly, or 
making amendments which are not substantive in nature that 
should have been proposed in the original notice. 

"8.8.3102 TICKETS (1) through (4) will remain the same 
as originally proposed and adopted. 

(5) Licensed clubs are prohibited from selling any 
tickets for any price other than the price printed on the 
ticket, or to change the price of tickets at any time during 
the exhiei~ieft 6% eeft~ee~ ATHLETIC EVENT for a price less than 
tickets for the same seats were sold or offered before the 
~iei~ieft e~ eeft~ee~ ATHLETIC EVENT-

(6) and (7) will remain the same as originally proposed 
and adopted. " 

Auth; Sec. 23-3-405, MCA; IM£, Sec. 23-3-405, MCA 

3. Subsection (5) was not proposed for amendment in the 
orignal notice and should have been proposed as shown above. 

"8.8.3103 POINT SYSTEM - SCORING (1) through (3) will 
remain the same as originally proposed and adopted. 

(3) through (5) will remain the same but will be 
renumbered (4) through (6) ." 

Auth: Sec. 23·3-405, MCA; ~. Sec. 23·3·405, MCA 

4. The original proposal set forth the language "(3) 
through (6) will remain the same but will be renumbered (4) 
through (7) ." There are only (5) subsections in ARM 8.8.3103 
so the language should read "(3) through (5) will remain the 
same but will be renumbered (4) through (6) '' as shown above. 

Montana Admlnistrative Register 12-6/24/93 



-1321-

"8.8.4001 AQSTRALIAN TAG TEAM WRESTLING (1) will remain 
~he same as originally proposed and adop~ed. 

(2) The athletic event begins with one contestant from 
each team wrestling one contestant from the opposing team 
while their respective team PARTNERS remain on the apron of 
the ring outside of the ring ropes. A contestant cannot enter 
~he ring unless his partner is defeated or he is able to touch 
his partner and to relieve him. He must have hold of a 
regulation 3-foot rope with a knot in one end and the other 
end looped over the ring post of his ~earn's corner. At the 
time of a tag contact between partners, the contestant outside 
of the ropes must have both feet on the apron floor and must 
reach over the top rope only to make contact. The referee 
must see to it that the contestant in the ring after tagging 
his partner, retires to the outside of the ring before his 
partner can enter the ring. Noe more than 2 referees are 
permitted to be in the ring at the same time during the 
athletic event. During the team athletic event, team partners 
may relieve each other as often as they desire as long as 
neither has lost a fall for his team. When a contestant loses 
a fall, he must retire to the ringside at his corner. 

(3) through (91 will remain the same as originally 
proposed and adopted." 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-405, MCA 

5. The word "partners" was interlined in the original 
notice but should remain in the rule as shown above. 

6. The implementing sections which are currently cited 
in ARM 8.8.3406, 8.8.3407 and 8.8.3701 are incorrect. The 
sections listed are 23-4-402, 23-4-404, 23-4-405, 23-4-501, 
and 23-4-603, MCA. The sections listed should be 23-}-402, 
23-}-404, 23-1-405, 23-1-501, and 23-l-603, MCA. The Board of 
Athletics is located in Title 23, chapter 3 of the Montana 
Code Annotated. 

BOARD OF ATHLETICS 
ANDY VANDOLAH, CHAIRMAN 

BY: JeJd t£-1 ?azh. 
ANNIE' . BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 14, 1993. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule pertaining 
to the practice of acupuncture 

NOTICE OF ADOPTION OF NEW 
RULE I (8.28.508) UNPRO· 
FESSIONAL CONDUCT 

TO: All interested persons: 
1. On April 15, 1993, the Board of Medical Examiners 

published a notice of proposed adoption of New Rule I 
Unprofessional Conduct pertaining to the practice of 
acupuncture in the State of Montana, at page 498, 1993 Montana 
Administrative Register, issue number 7. No hearing was 
requested or held. 

2. The Board has adopted new rule I (8.28.508) as 
proposed but with the following changes: 

"8.28.508 UNPROFESSIONAL CONDUCT The tenn 
"unprofessional conduct" as used in section 37-13-31.1, MCA, 
includes, but is not limited to the following: 

(1) Commission of an act of sexual abuse, misconduct, or 
exploitation. Each of the following acts constitutes sexual 
abuse, misconduct or exploitation, even where the patient is 
perceived as seductive: 

(a) will remain the same as proposed. 
(b) failure to maintain proper boundaries e~efi wfieEe the 

pa~ieftt is pereei~ee as see~e~i.e; 
(c) will remain the same as proposed. 
(d) failure to provide the patient with the opportunity 

to wear underwear or a patient gown~ during treatment; 
(e) through (3) (as set forth in the published notice). 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

CQMMENI: A comment was received that the language 
"appropriate boundaries" might not be clear to members of the 
acupuncture profession, and therefore subject to challenge for 
vagueness, especially given the high standards for regulatory 
and statutory prohibitions that deal with speech. 

RESPONSE: The language of the rule, including 
"appropriate boundaries,• was drafted by a committee comprised 
of three Montana-licensed acupuncturists, one Board member 
trained in acupuncture, an attorney for the Montana 
Association of Acupuncture and Oriental Medicine, and an 
attorney for the Board. The language •appropriate boundaries" 
is taken from a publication by the American Association of 
Acupuncture and Oriental Medicine entitled Sexual Ethics 
Guidelines and Code of Ethical Behavior. The Board therefore 
believes that if that language is used by and acceptable to 
these representatives of the acupuncture profession, it will 
be sufficiently clear to other members of the profession and 
the public to give fair notice of what is contemplated. 
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COMMENT: A comment was received that the language "even 
where the patient is perceived as seductive," appearing in the 
rule notice as part of subsection (1) (b) was confusingly 
placed, i.e., it could not be ascertained whether the language 
was applicable only to subsection (1) (b) or to all other 
subsections under section (1) of the rule. 

RESPONSE: The Board deemed the comment well taken, and 
has amended the n1le as set forth above, moving the language 
to section (1), second sentence. 

COMMENT= A comment was received that the proposed rule 
should be amended to include a provision that states that 
performing procedures beyond the authorized scope or level of 
care or treatment for which the provider is licensed is 
unprofessional conduct. 

RESPONSE: While the concept promoted by the comment may 
be well taken, the Board believes that such an amendment would 
introduce new matter substantially different from the rule as 
noticed. As such, an amendment to that effect would deprive 
interested parties and the public of appropriate opportunity 
to comment and participate in the rule-making procedure. 
Accordingly, the Board declines to adopt the suggested 
amendment. 

In addition, the Board notes that medical conduct beyond 
the scope of the practitioner's license is already subject to 
penalty under Sections 37-3-325 and 37-3-326, MCA, and there 
may be no necessity to include the recommended amendment in 
the Acupuncture Practice Act in order to adequately protect 
the public. 

COMMENT: A comment was received that section (2) of the 
proposed rule, dealing with informed consent, was unnecessary 
in that by merely scheduling an appointment with an 
acupuncturist a patient was consenting to treatment. The 
comment further maintained that requiring informed consent 
"revert[ed) acupuncture back to the 'research setting'" from 
whence it had derived many years ago. 

RESPONSE: The Board believes that current standard of 
care in the health care professions requires informed consent, 
and that the mere request for assistance from a health care 
practitioner does not imply informed consent to each and every 
possible procedure which the practitioner may employ. The 
Board believes the specific provisions set forth in section 
(2) of the proposed rule are necessary and desirable for the 
protection of the public and adopts them as noticed. 

COMMENT= A comment was received that, where a person 
liceneed under both the Acupuncture Practice Act and another 
professional Practice Act loses the other license for 
unprofessional conduct, the acupuncture license should be 
mandatorily revoked. 

RESPONSE: The Board believes that mandatory revocation 
for unprofessional conduct in another field is not necessary 
for the protection of the public. Where the proven 
unprofessional conduct violates the Acupuncture Practice Act 
as well, the Board can and does act on the acupuncture license 

12-6/24/93 Montana Administrative Register 



-1324-

to the degree necessary to protect the public. Removal of th~ 
Board's discretion in this matter would not substantially 
assist the Board in its regulation of the profession, or the 
public. 

Additionally, the proposal seeks an amendment which would 
so substantially differ from the published notice that 
adoption would deprive interested parties and the public of 
the opportunity for fair comment and participation in the 
rule-making process. Accordingly, the Board declines the 
suggestion. 

COMMENT= A comment was received that the word •smock• in 
subsection (1) (d) commonly refers to a doctor's lab coat o:::
artist's garment, and that a better term would be "patient 
gown." 

RESPONSE: The Board accepts the comment, and approves 
subsection (1) (d) as amended above. 

By: 

BOARD OF MEDICAL EXAMINERS 
PETE~ BURLEIG: PRESIDENT 

( /i,_'" I&~~ 
ANNffiM. BARTOS, CHIEF COUNSEL 
DEP~ OF COMMERCE 

I 1L 0t '\£;,~/' 
ANN-fE M. BARTOS, RULREVIEWER 

Certified to the Secretary of State, June 14, 1993 
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to licensure) 
requirements for social workers ) 
and professional counselors ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO THE 
PRACTICE OF SOCIAL WORK 
AND PROFESSIONAL COUNSELING 

1. On January 28, 1993, the Board of Social Work 
Examiners and Professional Counselors published a notice of 
proposed amendment at page 92, 1993 Montana Administrative 
Register, issue number 2. 

2. The Board has amended ARM 8.61.402 exactly as 
proposed but with an addition to the statement of reasonable 
necessity shown below and has amended ARM 8.61.1201 as 
proposed, but with the changes shown below: 

8.61.402 LICENSURE REQUIREMENTS FOR SOCIAL WORK 

REAS~ Demonstration of 3,000 hours is accomplished 
through the application itself. The application must 
therefore reflect the 3,000 hours have been completed before 
submission of the application. The proposed amendmen~ does 
not address completion of the hours before sitting for the 
exam .. 

"8.61.1201 LICENSURE REQUIREMENTS (1) For the purpose 
of section 37-23-202, MCA, a planned graduate program of stuay 
is one which requires 60 semester hours (90 quarter hours) , 
primarily counseling in nature, six semester hours (nine 
quarter hours) of which were earned in an advanced counseling 
practicum which resulted in a graduate degree from an 
institution accredited to offer a graduate program in 
counseling. An institution accredited to offer such a degree 
program is a college or· university accredited by various 
associations of colleges and secondary schools. The planned 
graduate program shall be recognized by the department 
chairman OR AN EQUIVALENT POSITION. The applicant's planned 
graduate program shall meet the following minimum board 
requirements; an identifiable starting date evidenced by a 
letter of admission to the program, or other similar document; 
completion of CACREP core courses as evidenced by submission 
of a summary sheet on education on a form prescribed by the 
board; acceptance of a maximum of 12 post-baccalaureate 
graduate semester (18 quarter) credits or up to 20 semester 
(30 quarter) credits of a completed graduate counseling degree 
transferred from other institutions or programs; and 
acceptance of credits granted six years or less 
from the applicant's date of graduation from the planned 
graduate program. Credits shall be completed in the following 
areas: 

(a) through (4) will remain the same as proposed." 
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Auth: Sec. 37-1-131, 37-23-103, MCA; JME, Sec. ~ 
2,li, MCA 

REASON: The proposed amendment also standardizes the 
information to be contained on the application,and allows 
demonstration of statutory requirements being met through the 
completion of the information as outlined in the rule. 

4. The Board has thoroughly considered all comments 
received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT NO, 1: ARM 8.61.1201 states that the program 
shall be recognized by the "department chairman.• Different 
programs within different institutions may have different 
titles for this position. Suggested language may include 
"academic unit administering the graduate program in 
counseling.• 

RESPONSE: The Board concurs with the comment and will 
amend the rule as shown above. 

COMMENT NQ, 2: Two comments were received stating the 
section of ARM 8.61.1201 which requires graduate programs of 
study to be completed within six years, and places limits on 
the number of credits which may be transferred into that 
program is limiting to those students currently pursuing a 
planned graduate program. 

RESPONSE: The Board has thoroughly considered this issue 
with input from several academic professionals and feels the 
proposed rule language is consistent with the requirements set 
forth at most academic institutions. 

CQMMENI NQ, 3: Two comments were received stating there 
is a lack of opportunity for those located in rural areas to 
complete the 2,000 hours of supervised experience as defined 
by the Board in ARM 8.61.1201, in a timely fashion, and 
without exorbitant cost. 

RESPQNSE: The 2,000 hours of supervised experience are 
required by statute, and the Board must uphold the statutory 
requirements, in keeping with national standards. 

COMMENT NO, 4: Staff of the Administrative Code 
Committee commented that the statement of reasonable necessit,· 
for ARM 8.16.402 did not contain a sufficient statement as to
why the statute needed clarification. 

RESPONSE; The Board has amended the statement of 
reasonable necessity as shown above. 

COMMENT NQ, 5; The Administrative Code Committee 
commented that the statement of reasonable necessity for ARM 
8.61.1201 must state why the Board's amendments are necessary, 
not just that it is adopting them. 
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RESPONSE: The Board has amended the statement of 
reasonable necessity as shown above. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
RICHARD SIMONTON, CHAIRMAN 

(I 
BY: V~· 11... /? 4' 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

BY: /d~ ~ ~ jR€v 
ANNIE M. BAR 0 , RiJ& I EWER 

Certified to the Secretary of State, June 14, 1993. 
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BEFORE THE LOCAL GOVERNMENTAL ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to report filing fees paid by 
local government entities under) 
the Montana Single Audit Act ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.94.4102 REPORT FI~ING 
FEES 

1. On May 13, 1993, the Local Government Assistance 
Division published a notice of proposed amendment of the 
above-stated rule at page 755, 1993 Montana Administrative 
Register, issue number 9. The hearing was held on June 2, 
1993, at 9:00a.m., in the large downstairs conference room at 
the Department of Commerce building, 1424 - 9th Avenue, 
Helena, Montana. 

2. The Division has amended the rule exactly as 
proposed. 

3. Three members of the public attended and testified at 
the hearing. In addition, the Division received one written 
comment during the comment period provided for by the 
Administrative Procedure Act. The Division has thoroughly 
considered all comments and testimony received. Those 
comments and the Division's responses follow: 

CQMMENIS: Neither the oral testimony nor the written 
comments were in opposition to the Division'S proposed 
amendment, which would reduce the required report filing fees 
paid by local government entities subject to audit under the 
Montana Single Audit Act. 

All comments received related to the overall 
acceptability of the filing fee as a method to fund the 
Division's responsibilities under the Montana Single audit 
Act, and the ability of county governments to pay the fee 
because of limited county revenues. Individuals making 
comments did not believe the filing fee was the appropriate 
source of revenue to fund the program, and stated that county 
governments have had their tax revenue frozen and should not 
have to pay additional fee mandated by the State. In 
addition, one individual stated that he believed the fee was 
not proper because the legislature did not provide county 
governments with additional revenue or an additional funding 
mechanism to pay it, which he believes is required by State 
law. 

RESPONSE: The testimony received did not relate directly 
to the proposed amendment to ARM 8.94.4102, which would reduce 
the required filing fees. The filing fee requirement is 
established by State statute, and the total amount of the fee 
required to be raised each year is established by the State 
Legislature through the approved budget for the Single Audit 
Act program. The Division does not have the authority to 
establish an alternative funding mechanism, nor can it 
establish a filing fee schedule which results in total filing 
fees being less than that required to fund the approved budgec 
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of che program for each year. 
4. No other comments or testimony were received. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: {]Uy /~. ?::a& 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

a n / 
'vt.-1 ff/ · v.5--dw 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State June 14, 1993. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment to Rule 12.3. 402 
relating to license refunds. 

CORRECTED NOTICE OF 
AMENDMENT OF ARM 
12.3.402 

To: All Interested Persons 

l. On January 2B, 1993, the Fish, Wildlife and Parks 
Commission published notice at page 105 of the Montana 
Administrative Register, issue no. 2 to consider the amendment 
of the above-captioned rule. On May 13, 1993, the Fish, 
Wildlife and Parks Commission published notice of adoption to 
amend rule 12.3.402, with certain changes made in response to 
comments, at page 951 of the 1993 Montana Administrative 
Register, issue number 9. 

2. In adopting the rule changes the words "will be 
granted" were inadvertently omitt.ed from 12.3. 402 (e) . The 
proper language has been included in the June 30, 1993, 
replacement pages. 

3. The correct text of 12.3.402(e) is as follows: 

(e) Refunds will be granted for nonresident combination 
1 icenses received through September 1. After September 1, 
refunds will be issued only for the reasons outlined in (a) 
through (c) above. After October 1, refunds for nonresident 
combination or resident and nonresident general licenses will 
not be issued. 

FISH, WILDLIFE AND PARKS COMMISSION 

Robert N. Lane 
Rule Reviewer 

Allen A. Elser 
Deputy Director 

Certified to the secretary of state on June 14, 1993. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Montana's 
prevailing wage rates, 
pursuant to Rule 24.16.9007 

NOTICE OF AMENDMENT OF 
PREVAILING WAGE RATES
SERVICE OCCUPATIONS 

TO ALL INTERESTED PERSONS: 

' On March 25, 1993, the Department published notice at 
pages 391 to 392 of the Montana Administ:rat:1ve Register, Issue 
No. 6, to cons1der the amendment of the above-captioned rule. 

2. On April 19, 1993, a public hearing was held in Helena 
concerning the proposed rules at which oral and written comments 
were received. Addicional wricten comments were received pri0~ 
to the closing date of ApriJ 26, l993. 

3. A£te:::- consideration of the comments recei.ved on t!',e 
proposed rules, the Department. has adopted the rules as propnscc! 
w2th 1ncrease< 1n the rates fo~ the following occupations: 

Distr1ct One - snow-plow operata~ 

District Two snow-plow operat:o:::-

District Three groundskeeper, garbage 
operator, cleaner/janitor, auto mechan1c, 

District Four grounds keeper, garbage 
operator, cleaner/janitor, auto mechan1c, 

collector, snow-plow 
security guard 

collector, snow-plo~ 

forest worker 

District Five - security guard, janito:::--building maintenance, 
snow-plow operator, cleaner/janitor, janitor services supervisor 

District Six - security guard, snow-plow operator 

District Seven - snow-plow operator 

Dlstrlct Eight - snow-plow operator 

District Nine - snow-plow operator 

Distrlct Ten - snow-plow operator 

4. The Department has thoroughly cons1dered the comments 
and testimony received on the proposed rules. The following 1s 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment: Mr. Earl E Brandt, Pres1dent, Teamsters Local 
No" 2, presented addit~onal data for several occupations under 
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the jurisdiction of his local and requested that certain rates 
be adjusted. 

Response: The Department noted that the data Mr. Brande 
submitted was complete except hours worked. Mr. Brandt agreed 
to furnish the hours and the Department agreed to include the 
additional information in the waqe and benefit calculations for 
those occupations. Teamsters Local #2 furnished additional data 
for groundskeeper, garbage collector, snow-plow operator, 
janitor-building maintenance, cleaner/janitor, and auto mechanic 
in districts four and three. Rates in these districts for these 
occupations and statewide averages increased from the prelim~
nary rates as the result of this submission. 

Comment: Mr. Gary E. Gray, District Manager, Burns 
International Security Services, commented that while he was 
pleased with the rates for most districts, he was concerned that 
the low rates in Helena and Butte could adversely affect hi~ 
company. Mr. Gray also submitted written comments that ex
pressed concern over the rates in Helena, Butte and Kalispell. 

Response: The Department reviewed all districts for 
security guards and found that for Kalispell, because there was 
sufficient data and employer response, no change in the rate was 
justified. In Butte, Helena, and Bozeman, however, only one 
employer responded. The Department determined that because a 
single employer could unduly influence the rate, the statewiae 
average or any collectively bargained rate would become th~ 
prevailing rate for that district. The rate for security guard 
in these three districts increased. 

Comment: Mr. Gene Fenderson, President, Montana District 
Council of Laborers, commented on janitorial rates and rates for 
garbage collectors. Mr. Fenderson also submitted additiona~ 
information in writing. 

Response: The Department considered Mr. Fenderson's 
comments and included the data submitted, except where tha;: 
information duplicated data that had already been submitted by 
an employer. Rates for the classification of janitor-buildins 
maintenance increased as a result of that information. 

Mr. Fenderson questioned the distinction between th~ 
occupational classification of "janitor-building maintenance,. 
and "cleaner/janitor." The Department uses the job descriptions 
contained in the U.S. Department of Labor's Dictionary of 
Occupa ci onal Ti cl es (DOT) According to the DOT, a "j ani
tor-building maintenance" (DOT 382.664-010) is required to de 
"light maintenance, plumbing, carpentry, electrical and may b~ 
boiler licensed." The "cleaner/janltor" classification (DOT 
381.687-014) is required only to "dust, vacuum and mop." 

In 1991 the Department renamed 
classification (DOT 381.687-014) as 
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381.687-014) to more accurately reflect the duties required of 
this classification. At the same time, the classification 
"janitor-building maintenance" (DOT 382.664-010) was added in 
response to the availability of data submitted by numerous 
employers and collective bargaining units. The intent was to 
clarify the difference between these classifications and 
simplify enforcement. 

Data from Helena School District #1, for its "maintenance 
oroup" was not used in setting any janitor rates because 
discussions with the school district indicated that these were 
skilled craftsman and not janitors. The same discussions 
indicated that the "custodial group" submission should be 
classified as "janitors-building maintenance," since those 
employees are required to be boiler licensed. 

Data submitted by Mr. Fenderson for Garbage Collector was 
a duplicate of data submitted by the employer, and thus did not 
result in a change of rate. 

Comment: Mr. Fenderson commented on several aspects of the 
prevailing wage law in the context of the inclusion of fringe 
benefits l.n the calculation of prevailing wage rates and on 
Senate Bill 342. 

Response: Calculations of fringe benefits were, for a 
number of years, hindered by the lack of standardization among 
employers. Historically, the Department relied on collectively 
bargained fringe benefit rates (if any) in establishing benefit 
rates for any given classification. In recent years however, 
the Department has been able to standardize employer benefits 
data because of changing technology. A recent Federal court 
ruling, (United Industry, Inc. v. the Montana Department of 
Labor and Industry, No. CV 89-67-BLG-JFB, [D. Mont. Feb. 25, 
1991, amended June 14, 1991]), requires the consideration of 
ERISA plan benefits in the administration and enforcement of 
prevailing wage laws and rules. As a result, a new source of 
data on employer paid benefits in the construction industry 
became available to the Department. The Department has made no 
changes in methodology or data collection. 

One effect of Senate Bill No. 342 (passed by the 1993 
legislature and signed by the governor) is to change the 
language of Montana's prevailing wage law to include the payment 
of benefit amounts into qualified ERISA plans or other bona fide 
programs approved by the United States Department of Labor. 
These changes will be taken into consideration during adminis
tration and enforcement of Montana's prevailing wage law. 

Comment: Mr. Fenderson also requested a classification for 
mail carriers. 

Response: The Department considered Mr. Fenderson's 
request for a classification for mail carriers. That occupation 
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was determined to be best described as a "mail handler. " The 
occupation of "mail handler" is classified as a clerica! 
occupation, according to the U.S Department of Labor's Dictio~ 
nary of Occupational Titles (DOT). The new (1990) Bureau o:' 
Census Alphabetical Index of Industries and Occupations, 
classifies "mail handler" as either clerical or labor, depending 
on whether "mail sorting" is a primary part of the job descrip
tion. The Department has historically relied exclusively on the 
Dictionary of Occupational Titles for classification determina
tions. Clerical occupations are specifically excluded from the 
prevailing wage laws. 

There are no requests from a contracting agency regarding 
a classification determination for mail carriers or mail 
handlers. Howeve~. if the Department receives a request from a 
contracting agency for a classification of mail handler in the 
future, a determination regarding where this classification 
falls will be made at that time based on specific job require
ments. The Department contacted the Department of Administra
tion and was told that no request was forthcoming. For these 
reasons, the Department has not added the requested classifica
tions at this time 

Written comments were also received. The following is a 
summary of the comments received, along with the Departmen~'s 
response to those comments: 

Comment: The Department of Transportation submitted data on 
snow-plow operators. 

Response: The Department added this information to the 
calculation of the prevaillng rate for snow plow operators. As 
a result, the rate for this occupation increased. 

Comment: Mr. Curt Wilson, Business Agent, Montana Distric: 
Council of Laborers, Great Falls, submitted hours and rates fo~ 
Forest Workers in District 4. 

Response: The Department added this information to the 
calculation of the prevailing rate, for Forest Workers. As a 
result, the rate for this occupation increased. 

Comment: The City of Helena submitted additional data fo~ 
garbage collectors, auto mechanics, groundskeepers, cleaP.
er/janitors, and janitor servlces supervisor in District 5. 

Response: The Department added this information to the 
calculation of the prevailing rates for these occupations. As 
a result, the rate for these occupations increased. 

Comment: Sylvan Nursery of Billings, submitted data anc 
commented that they needed a classification for landscape 
installers and lawn sprinkler installers. 
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Response: The Department feels that these classifications 
do not differ significantly from the groundskeeper classifica
tion that is included in the rates. The data submitted by this 
employer included no hours and was not usable. The Department 
has not received any requests from a contracting agency for 
landscape installers or lawn sprinkler installers. For these 
reasons, the Department has not added the requested classifica
tions at this time. The Department will consider including the 
requested classification in future revisions, however. 

Comment: Mr. Daryl K. Gustafson, Gustafson Plumbing, Inc. 
submitted comments questioning the relationshlp of prevailing 
rates and apprenticeship program wages. 

Response: Although the Department also establishes wages 
payable for apprentices enrolled in apprenticeship training 
programs, there is no direct relationship between apprenticeship 
wages and the prevailing wages established by this rule. 

The Department's authority to establish the standard 
prevailing rate of wages for public works contracts arises from 
the "Little Davis-Bacon Act", section 18-2-401, MCA, et sea. 
These prevailing wage rates apply only to public contracts whe~e 
federal. prevailing wage laws do not apply (§ 18-2-402 (2), MCA). 
The Research and Analysis Bureau of the Research, Safety and 
Training Division of the Department surveys Montana employers in 
order to establish the standard prevailing rate of wages. 

Apprenticeship rates, however, apply only to those employ
ment relationships that are bound by the terms of an apprentice
ship agreement which is made in conformance with Title 3 9, 
Chapter 6, Part 1. The Apprenticeship Bureau surveys a number 
of employers involved in the applicable trade in the region to 
establish the apprenticeship wage levels. The survey for 
apprenticeship purposes is conducted separately from the 
prevailing wage survey and does not employ as sophisticated an 
averaging technique as that used for prevailing wage purposes. 

5 The amended service occupation rates adopted by this 
rule are effective July l, 1993. 

David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certif~ed to the Secretary of State, June 14, 1993. 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 36.12.101, Definitions, 
36.12.103, Application and ) 
Special Fees, 36.12.104 Issuance) 
of Interim Permits, and new rule) 
on testing and monitoring ) 

To: All Interested Persons 

NOTICE OF AMENDMENT 
AND ADOPTION 

1. On April 29, 1993 the Board of Natural Resources and 
Conservation published a notice of proposed amendment and 
adoption of the above-stated rules, on pages 593-595, 1993 
Administrative Register, issue number 8. 

2. No public hearing was contemplated and no hearing was 
requested by the public. Public comments were accepted until 
May 28, 1993. One comment from the Administrative Rules 
Committee was received. It is summarized below. 

3. The Board has amended rule 36.12.101, 36.12.103 and 
36.12.104 and adopted Rule I as proposed. 

COMMENT: The aoard provided descriptions of the proposed 
changes, but did not provide a statement explaining why the 
amendments and proposed new rule are reasonably necessary at 
this time as required by 2-4-305, MCA. 

RESPONSE: Rule 36.12.101 was amended to mare concisely define 
what is considered a combined appropriation. The past 
definition was too ambiguous and therefore difficult to 
administer 85-2-306(1), MCA, fairly and consistently 
throughout the state. It required the department to make 
assumptions when determining whether developments were 
considered combined appropriations. The amended rule clearly 
defines what is a combined appropriation without any 
supposition. 

Rule 36.12.103 was amended to maintain the Notice of 
Completion of Groundwater Developmene, Form 602, fee at $25 
after July 1, 1993. The groundwater assessment account 
terminates July 1, 1993 and thus $10 of the $25 fee also 
terminates. The cost of processing and entering the Notice of 
Completion of Groundwater Development form in the centralized 
water rights records system is commensurate with other water 
right documents which require a $25 fee. In order to maintain 
uniform fees for similar processes the department needed to 
amend this rule by July 1, 1993. 

Rule 36.12.104 was amended after racent review of the past 
interim permit process and the language of the statuce 
authorizing the issuance of interim permits. The rule 
amendment now corresponds more closely with the intent of the 
law. 
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Rule I was adopted as a result of the amendment to ~ 
36.12.104 above. The new rule clarifies that a permit is not 
required to conduct testing or monitoring of wAter sources. 

Jack E.
1

Galt, Ch@ 1~ 

Byo /lf;,~;fi#f/3 
Submitted to the Secretary of State on June 14, 1993. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of 
New Rules and Amendments to 
Existing Rules Regarding 
Telecommunications Services 
and General Utility Tariff ) 
and Price List Filing Require-) 
ments; and Repeal of Rule· ) 
38.5.3340. ) 

TO: All Interested Persons 

NOTICE OF ADOPTION AND 
AMENDMENT OF TELECOMMUNICA
TIONS RULES AND UTILITY 
TARIFF FILING REQUIREMENTS 
AND REPEAL OF ARM 38.5.3340 

l. On December 24, 19 9 2 the Department of Public Se!"
vice Regulation published notice of public hearing on proposec 
adoption of the proposals identified in the above titles a~ 
page 2699, issue number 24 of the 1992 Montana AdministrativE 
Register. 

2. Oral comments (and supplementary written materials) 
were received at the public hearing held on February 23, 1993. 
Written comments were allowed through February 8, 1993. 

3. The Department has adopted the following rules a~ 
proposed: 

~3~8~-~5~-~2~7~0~3~~~N~O~T~I~C~E, ~3~8~-~5~-~2~7~1~5----~R~E~L~A~X~E~D~~F~O~R=B~E~A~RA~N~C~E, 
and 38.5.2716 FORBEARANCE CONTRACTS 

Comments - No comments were submitted regarding the pro
posed amendments to these rules. 

Response The Commission adopts the amendments tc 
these rules as proposed. 

38.5.3338 AUTOMATIC DIALING- ANNOUNCING DEVICES 
Comments US West Communications (USWC) stated that it 

should not be required to incur the expense of auditing compli
ance with this rule. 

Response - The Commission rejects USWC' s suggestion and 
adopts the rule as proposed. Only minor language changes to 
the existing rule have been proposed, and a new subsection ref
erencing the pertinent federal and state statutes. The Commi~
sion believes the rule is a necessary consumer protection. 

RULE I. 38.4.3401 DEFINITIONS 
Comments ATo.T suggests adding a definition of "Ca:.: 

Aggregator." TRI, in its comments to ARM 38.5.3302, also sug
gests the Commission address the status of call aggregators. 

Response The notice in this proceeding did not ir:-
clude proposed rules addressing call aggregators. There is ~~
so an issue as to the scope of the Commission's jurisdictio!. 
over call aggregators. Although no action will be taken ~r. 
t~is proceeding with respect to call aggregators, the Commi~
sion may reconsider the subject at a later date, either on it• 
own initiative or upon receipt of a petition filed pursuant tG 
§ 2-4-315, MCA. The rule is adopted as proposed. 
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RULE IV. 38.5.3414 CALL SPLASHING PROHIBITED 
Comments - Inmate Phone Systems (IPS) suggests that the 

exceptions to the call splashing prohibition, in Subsection 
(2) should be deleted. 

Response - The Commission retains the call splashing ex
ception of this rule for operator service providers, but is 
amending Rule VIII to permit the total prohibition of call 
splashing at correct~onal facilities. 

RULE VI. 38.5.3420 DUTY TO INFORM 
Comment - No comments were submitted. 
Response - The Commission adopts this rule as proposed. 
RULE VII. 38.5.3424 DENIAL OF SERVICE 
Comments Intellicall (IOS) commented that this rule 

repeats 38.5.3337(8). USWC also objected to this rule fo:- the 
same reasons it expressed regarding ARM 38.5.3337 and 
38.5.3338. 

Response See response to USWC comments to ARM 
38.5.3337 below. Repetition is appropriate since 38.5.3337(8) 
applies to payphones, while Rule VII applies generally to all 
Operator Service Providers (OSPs). 

RULE IX. 38.5.3341 UNANSWERED CALLS 
Comments - IOS proposed a revision to this rule to pro

hibit " carrier from "knowingly" billing for incomplete or un
answered calls to reflect the difficulty of complying '"'ith 
this rule where answer supervision is unavailable. 

Response - The Commission believes the rule as written 
provides a necessary consumer protectior.. This is a restate-
ment of a rule that has been in effect since 1989 for OSPs. 

RULE X. 38.5.3701 APPLICABILITY 
Comments - (General comments to Rules X-XVIII) MCI com

ments that the adoption of Rules X-XVIII is premature until a 
decision is issued by the Montana Supreme Court in the appeal 
of PSC Docket No. 88.11.49 (MCI v. PSC, Cause No. 93-053). 
MCI, AT&T, Sprint and TRI suggest amendments to these rules to 
clarify and expand their scope, to ensure that all regulated 
telecommunications providers are subject to the same require
ments, except local exchange car:-iers (LECs). Sprint's sugges
tion would delete "interexchange" be fore "carrier" in Rules X
XVIII. TRI also comments that specific company names should 
be om~tted from Rule X. 

Response (General response to comments on Rules X-
XVIII) The Commission chooses not to defer the adoption of 
these rules. The First Order on Reconsideration in Docket No. 
88.11.4" was issued March 4, 1992. It states that the Commis
sion would be proposing these rules in order to apply the same 
standards of regulation on all lnterexchange Carriers (IXCs). 
Order No. 5548b, 'll 19, pp. 8-9. No stay of the Commission's 
orders in Docket No. 88.11.49 havE been issued. The Commis~ 

sian determines it to be appropriate and timely to adopt these 
rules, notwithstanding the pending appeal. 

In response to TRI 's comment that these rules should not 
apply to LECs, the definition of "interexchange carrier" in 
Rule X ( 2) already excludes carriers which provide local ex-
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change service. Therefore, Rules X-XVIII (a new subchapter) 
only apply to IXCs, not LECs. 

In response to the other comments by Sprint, TRI and MCI, 
the Commission believes Rule X as proposed is clear, and no 
amendments are necessary. For purposes of Rules X-XVIII, the 
definition of interexchange carrier is more narrow than the 
definition of interexchange carrier in ARM 38.5.3302(12): ir, 
that Rule X excludes LECs while ARM 38.5.3302(12) does not. 
This is necessary to assure that Commission rules other thar: 
Rules X-XVIII which refer to "interexchange carrier" also ap
ply to LEes (since some LECs also carry interexchange traffic.) 

MCI, Sprint, TRI and AT&T suggest that Rules X-XVIII also 
be applied to other telecommunications providers such as opera
tor service providers, inmate calling providers and certain 
resellers. It was not the Commission's intent in proposing 
these rules, that Rules X-XVIII would apply to such other car
riers, Only Rules I-VII and IX apply to operator service pro
viders: and only Rules VIII and IX apply to inmate calling pro
viders. However, in light of the parties' comments, and con,
plaints the Commission has received, the Commission will dis
cuss the potential need for rate and other regulations for 
these carriers, when it considers its next telecommunications 
rulemaking proceeding. 

RULE XVI. 38.5.3725 RELAXED FORBEARANCE 
Comments - See Comments to Rule X. MCI requests that 

th~s rule be deleted, because it unnecessarily repeats ARM 
38.5.2715. 

Response - See Response to Rule X. Rules X-XVIII are 
intended to embody the rate related regulations for IXCs in 
Montana. (They will be placed in a separate subchapte:::. l The 
duplication is appropriate for the sake of convenience. 

RULE XVII. 38.5.3730 ANNUAL REPORTS 
Comments - See Comments to Rule X. 
Response - See Response to Rule X. 
RULE XVIII. 38.5.3732 MARKET DATA FILING REQUIREMENTS 
Comments - See Comments to Rule X. 
Response - See Response to Rule X. 
RULE XX. 38.5.2732 DEFINITIONS 
Comments - Rules XIX-XXVI - MCI states that Rules XIX

XXVI are duplicative, contradictory, confusing and unneces
sary. AT&T and Sprint state that the proposed rules are unnec
essarily burdensome. TRI states that Rule XXI(l) (e)-(g) 
should be deleted, because they are burdensome and viola':.eo 
§ 69-3-810, MCA. Sprint suggests an amendment to Rule XIX, tc 
clarify the options available to a carrier to file services or. 
a tariffed or detariffed basis. MCI supported AT&T' s anc 
Sprint's comments. USWC had no comment on this rule. 

Response The Commission will largely adopt the SU?-

gested revisions by Sprint, to clarify the alternative proce
dures available to carriers to introduce tariffee or detari:
fed services. Rules XIX through XXV only apply to applic;,
tions requesting the introduction of a new service on a dE>
tariffed service pursuant to S 69-3-810, MCA (adopted by tht 
1991 Montana legislature). Other procedural options remaic. 
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available to request approval of a new service either on a de
tariffed or tariffed basis. The two other options for detarif
fing are described in amended Rule XIX. The procedure for in
troducing new tariffed services remains the same i.e. an ap
plication is filed with the Commission, which is noticed by 
the Commission (usually as an information item on the Commis
sion's Agenda or issuance of a Notice of Opportunity for Hear
ing). Then, the Commission takes action pursuant to the proce
dures and requirements of the Montana Administrative Procedure 
Act (usually as an action item on the Commission's Agenda, or 
issuance of an Order after a hearing). In the case of an IXC, 
a tariffed new service will be governed by Rules X-XVIII. 
These rules do not preclude or supersede the use of this tradi
tional process for the introduction of new tariffed services. 
Rules XIX through XVI are reasonable in light of the provi
sions of § 69-3-810, MCA, permitting almost automatic detarif
fing without any showing of competition, and the alternative 
filing procedures available. § 69-3-810, MCA and these rules 
are applicable to both LECs and IXCs. 

In response to MCI's comment that some of these rules are 
inconsistent with the filing requirements established in Dock
et No. 88.11.49, MCI is correct, however these rules only ap
ply when a carrier (IXC or LEC) desires to utilize the provi
sions of § 69-3-810, MCA, to automatically introduce a new ser
vice. As described above and in Rule XIX as revised, other 
filing procedures are available. The Commission would note, 
however, that the minimum price provisions (XXI(l) (c) and 
XXIII(2) (b)) are consistent with Order No. 5548b, Rule XV and 
§ 69-3-811, MCA, in that all rates for telecommunications ser
vices are required to be above costs. 

In response to TRI's comments, § 69-3-810(1), MCA, specif
ically permits the PSC to prescribe the appropriate form of no
tice to implement the statute. See also S 69-3-822, MCA. In 
addition, Subsection (1) of Rule XXI is intended to streamline 
the approval process for applications filed pursuant to § 69-
3-810, MCA, by providing the Commission information with the 
application, which is necessary to analyze a filing for compli
ance with applicable provisions of law. 

In response to MCI' s final written comment, Rules XXIII 
and XXIV are not intended to apply to OSPs. Only Rules II-VII 
and IX in this rulemaking apply to OSPs. Additional regulato
ry requirements for OSPs will be discussed when the Commission 
considers proposing additional telecommunications rules. 
Rules XIX - XVI are intended to apply to IXCs and LECs when 
utilizing § 69-3-810, MCA, to introduce a new service. 

RULE XXI. 38.5.2735 FILING REQUIREMENTS 
Comments & Response - See Rule XX. 
RULE XXII. 38.5.2740 APPROVAL PROCESS 
Comments & Resoonse - See Rule XX. 
RULE XXIII. 38.5.2742 PROVISION OF NE~ SERVICE 
Comments & Response - See Rule XX. 
RULE XXIV. 38.5.2744 PRICE LIST REVISIONS 
Comments & Response - See Rule XX. 
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RULE XXV. 38.5.2750 RETARIFFING 
Comments & Response - See Rule XX. 
RULE XXVI. 38.5.2760 WITHDRAWAL 
Comments & Response - See Rule XX. 

4. The Department has repealed ARM 38.5.3340 (its provi
sions are being superseded and replaced by ARM 38.5.333/, 
3 a • 5 . 3 3 41 , 3 8 • 5 • 3 3 4 3 , 3 B • 5 . 3 4 o 5, 3 8 . 5 . 3 41 o, 3 a • s . 3 416 and 
38.5.3424). 

Comments AT&T comments that labeling requirements 
should be imposed for customer owned pay telephones and call 
aggregator telephone instruments. Sprint, similarly, suggests 
the Commission mirror the instrument labeling requirements con
tained in current Federal Communications Commission (FCC) regu
lations- 47 CFR 64.703(b). 

Response Currently, ARM 38.5.3340(1) contains tele-
phone instrument labeling requirements. Upon consideration of 
AT&T and Sprint's comments, the Commission elects to retain 
telephone instrument labeling requirements, in order to main
tain an important consumer protection. These provisions, ir. 
slightly revised form, will be contained in ARM 38.5.3410. 
Other provisions of 38.5. 3 340 are being reenacted in revised 
form in other rules. 

5. The Department has amended and adopted the following 
rules as proposed with the changes indicated. 

3 8. 5. 2 601 TARIFFS AND PRICE LISTS: FILING FEES AND COP
IES (1) and (2) Remain the same. 

(3) Every utility which changes its price list sheets 
for rates, tolls and charges or its detariffed service sheets, 
shall file the sheets accompanied by a filing fee of £iYe eo±
±et!!'!! -+•st- two dollars ( $2) per page up to a maximum filing 
fee of •599 $200 per filing. 

( 4) Reiiia'Iils the same. 
(5) An original and ~!!'eO! -fH ten (10) copies of all 

tariff filings which propose a rate increase 7 :!'!!'!tee H::!!t. 
i!tftd eO!t:i!t!!';:££e<l !!O!!!'Y.;,ee sloeet. H:±;,ft~!! shall be filed with the 
commission. ;!;£ a rat.O! ir>e!!'eet!!e -fo~ l!tft ir>e!!'eetse !:r1 i!t llll!t.ll!:lll,.,. 
!!'ett:e :!'!!'OV!:!!!:or>t- !:a l!.e!:fl'! !!'e<Jl!eet:ee7 i!tfl e!!'!:'!il'let± ar~e t.efl H:l>"
ee:!';,O!!! An original and three ( 3) copies of all price lisl:.E 
and other types of filings, shall be filed. AUTH: Sec. 6~-
3-103, MCA; IMP, Sees. 69-3-204, 69-3-301, 69-3-302, 69-~-
304, MCA -

Comments - subsection (3): Sprint, MCI and TRI comment
ed that the current filing fee is excessive, and suggest a 
flat filing fee of $20. TRI suggests that the PSC bill carri
ers quarterly. MCI comments that $5 per page should not be re
quired when both tariffs and price lists are simultaneously 
filed. AT&T states that the filing fee should not apply to de
tariffed services. 

Subsection (5): AT&T comments that 10 copies should not 
be required for price list or detariffed filings. MCI recon.
mends a consistent copy requirement for all types of filings. 
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Response Montana law requires that all fees charged 
by the Commission be commensurate with tche costs incurred in 
administering the function for which the fee is charged. 
§ 69-1-114, MCA. Upon consideration of this statute and the 
comments, proposed subsection ( 3) will only require $2 per 
page, up to $200, for price list and detariffed service 
sheets. Subsection ( 1) , which requires $5 per page, up to 
$500, for tariff pages, was not proposed for amendment in this 
rulemaking; but, the Commission continues to believe that this 
fee is reasonable and consistent with the statute. Based upon 
the statute, the Commission rejects the proposals for a flat 
filing fee. The Commission also rejects TRI' s suggestion of 
quarterly billing, since it would add a record-keeping burden 
on the Commission's small staff. 

Pursuant to AT&T' s comment, subsection ( 5) is changed to 
require 10 copies only when a tariff filing proposes a rate 
increase (for interexchange carriers - IXCs - this would on
ly include maximum allowable rate increases). Only three cop
ies of all other types of filings are required :this include~ 
IXC price list rate increases and decreases and tariff rate/ 
maximum allowable rate decreases). The Commission rejects 
MCI's proposal for a consistent copy requirement. The Commis
sion's need for cop~£!S depends upon the type of filing, and 
the Commission does not want to require the filing of addition
al unneeded copies. 

38.5. 3302 DEF' INITIONS In the interpretation of thea.e 
rules, the following definitions shall be used: 

(1) through (2) Remain the same. 
{3) "Carr:cer" means any exchange carrierL inter-

exchange carrier, operator service provider, inmate calling 
provider or other telecommunications provider which orovides 
regulated telecommunications services pursuant to section 69 
3 803, MCA. 

( 4) through ( 2 2) Remain the same. AUTH: sec. 69-3-103, 
MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

co-mments - Sprint suggests additional language to clari
fy the definition of carrier. TRI comments that the defini
tion of carrier should be amended to exclude LECs. TRI also 
states that the PSC should address the status of call 
aggregators. 

Resoonse The term "carrier•• is 
Commisslon's telecommunications rules, so 
defini tlon is lmportant. The Commission 
gested amendment. 

used throughout the 
a broad and accurate 
adopts Sprint's sug-

Many of the Commission's exlsting rules are intended to 
apply to all telecommunications providers, including both LECs 
and IXCs {e.g. ARM 38.5.3301 et seq.). Therefore, TRI's sug
gestion to exclude LECs from the definition of carrier is inap
propriate. TRI's comment is addressed by the deflnition of 
"inter-exchange carrier" in Rule X ( 2), which specifically ex
cludes LEes. Rules X-XVIII only apply to IXCs, and will be 
placed ln a separate subchapter of the ARM. 

38.5.3331 BUSINESS OFFICES AND TOLL-FREE TELEPHONE IN-
FORMATION { 1) Each carrier, operator service provider and 
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inmate calling provider must have at least one business office 
to provide customers and others with access to personnel who 
can provide information on services and rates, accept and pro
cess service applications, explain customers' bills, adjust er
rors, and generally represent the carrier. If one business of
fice serves several exchanges or states, toll-free calling tc 
that office must be provided and the office must be staffed 
during Montana business hours. beea~ eMenaftge eempaft~e~ 

~na,!,± a±~e p~ev~de a ~e±±--!'~ee ""~"~ ~e~ e~ne~ ee~~~.,~~ e" 
~~±±e rende~ed en ~ene±f of ea~~~e~e7 ope~a~o~ ~e~v~ee p~ov~e
e~e eftd ~nmete "a±±±n9 p~o.,±d"~"' end "f>en !"el!f"e"~ o£ ee±'!o-

(2) Exchange carriers which provide billing services for 
other carriers shall ~nclude in such bills the toll-free tele
phone numbers of such carr~ers, or their billing agents, which 
are provided to the exchange carriers in accordance with sul:>
section (3). 

(3) Carriers which bill through exchan~arriers are re
quired to provide the toll-free telephone number required ir 
subsection (1) to all such exchange carriers. Such carr1e:-~ 

may also provide the toll free telephone number of their bil"
ing agent. 

( 4) Exchange carriers must provide a carrier's toll-free 
number to a customer, upon request, at no charge. AUTP.: 
Sec. 69-3-103, MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

Comments Us\'x:- suggests the following replacement to 
the last sentence of subsection (1), to clarify its meanin""' 
"Local exchange carriers providing billing services for othe: 
providers of telecommunications service shall include in thei~ 
bills the telephone numbers provided them by such providers ir. 
accordance with this rule." 

105 and Operator Assistance Network (OAN) suggested revis
ing the rule to allow a carrier's billing agent's toll-free 
number to be placed on the bill, rather than the carrier's, be
cause many local exchange companies are unable to place the 
phone numbers of both the billing agent and the service provid
er on the bill. The Payphone Company said it would be burden
some for small operator service providers to staff an office 
during normal business hours. 

Response - The rule has been amended to incorporate re
visions based upon the comments of USWC, IOS and OAN. LEC~ 
must include the carrier's (or the carrier's billing agent's l 
toll-free telephone number on all bills containing charges o~ 
that carrier. Although it is sufficient for the billinc 
agent's toll-free number to appear on the bill, a LEC must pro
vide the toll-free number of the actual carrier to a custome::c 
upon request. Also in response to USWC's comments, the Commis
s~on has added subsection (3) which requires carriers to pro
vide their toll-free number to all exchange carriers whicr. 
bill for them. 

In response to the Payphone Company's comments, the Com
mission believes providers of telecommunications services, nc 
matter how small, have an obligation to make themselves avail
able to customers during normal business hours. 
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38.5.3332 CUSTOMER BILLING (1) through (5) (a) Remain 
the same. 

( 6) Late billing. If a carrier £~il~ ~" l!.!tl:l bills 
a customer for a service w!t~l\il'l 39 more than 60 daysat=" 
ter the o service is provided the customer contacts 
the carrier (or its billin a ent) uestion or dis ute the 
late-billed charges, the (or its b1l 1ng 
agent) must be ailewed offer the customer a payment plan 
that allows an equal period of time to pay the late billed 
charges as it took the carrier to bill the customer. During 
this period, late payment charges must not be assessed on the 
late-billed service charges, and the carrier is prohibited 
from taking any collection actions against the customer other 
than monthly notice by mail of the unpaid charges. Any such 
monthly notice must not threaten any further collection ac
tion, and must contain a verbatim statement of this subsec
tion. AUTH: Sec. 69-3-103, MCA; IMP, Sees. 69-3-102, 69-3-
201 and 69-3-221, MCA --

Comments IOS conunented generally that this rule 
should not prohibit carriers from using billing agents ac,d 
that other carriers are unable to affect LECs billing sys-
terns. 

(1) (a) (iii) and (5) No comments. 
Subsection ( 6) : Most parties had objections to proposed 

subsection (6) because they contend it is unreasonable from a 
practical perspective to expect carriers to issue bills within 
30 days after a service is provided and/or because carrier 
billing systems are unable to identify for special handling 
any late-billed calls from a customer's total bill. 

IOS and AT&T said carriers should be allowed 90 days to 
get bills to customers. DAN, MCI and TRI suggested at least a 
60-day billing period. The Payphone Company suggested carri
ers be allowed 120 days. Operator Service Company (OSC) and 
AT&T said the proposed rule is unfair because the customer has 
had the benefit of the carrier's service at no charge while 
the carrier has incurred the expense of handling the call and 
the customer should pay even late-billed charges under normal 
terms and conditions. USWC said its billing system is unable 
to separate charges over 30 days old from other charges on a 
customer's bills. AT&T and Sprint said compliance with the 
proposed rule would be very expensive. Sprint said the pro
posed rule is unworkable and suggested modified rule language 
to provide for a 60-day billing period in most cases, and 120 
days for charges incurred outside the regular billing cycle, 
and to prohibit late payment fees on late-billed charges. 

Response - Concerning the 30-day billing period in sub
section (6), the Commission believes customers are entitled to 
prompt billing of telecommunications charges. Customers who 
are billed late for calls they made months earlier often are 
surprised to receive a larger-than-usual bill that contains 
their current charges plus the late-billed ones and must ex
pend much time and effort to determine if the charges have 
been billed in error, or if they might be duplicates of previ
ously billed charges that were already paid. However, in view 
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of the objections to this proposed rule, it has been revisec 
to extend the amount of time allowed for billinc before the 
rule applies. The revised rule requires an exte~ded payment 
period only when the customer contacts the carrier and ques
tions the late-billed charges. 

38.5.3337 PAY TELEPHONES (1) through (3) Remain the 
same. 

+4r--Jil'l:'l: e~rrb!•!r-ewl'l!'!d a"d e~<etemer-ew!'l!'!d p~y te'l:!'!pl'lo!'le~ 
ore !."!'!~~<ired to provide emer~!'!l'ley eo'!:'!: ro~t~l'l~ eervie!'!e oe re
~~~r!'!d by ARM +RI1'1:!'! HMVffr~ 

(5) through (8) Remain the same, but are renwnbered (4) 
through (7). 

(8) All pay telephones must comply with all applicable 
state and federal statutes and refulations. AUTH: 69-3-103, 
MCA; IMP, Sees. 69-3-102 and 69-3- 01, MCA 

Comments - AT&T said the rule does not provide adequate 
notice to customers when a pay phone is not owned by the LEC, 
and suggested adding a provision specifically for customer
owned pay phones that would require them to meet the same stan
dards as carrier-owned pay phones. AT&T suggested that a pro
vision be added to require all pay phones to comply with the 
Americans With Disabilities Act of 1990 (ADA) . MCI agreed 
with AT&T's comments. The Payphone Company noted it was a pr~
vately owned pay phone service provider and that it· did not 
have problems complying with the posting requirements. 

Subsection ( 4) : IOS suggested a rewording of this rule 
because it said the intent of this provision is unclear since 
only calls to 911 are distinguishable as emergency calls. 

Subsections ( 6) and ( 7) : lOS said the intent of these 
rules is not clear because the pay phone instrument does not 
inhibit an operator service provider or inmate calling provic
er from complying with the other applicable rules herein. lOS 
suggests required equipment capabilities should be specifiec 
in the rules. 

Subsection (8): IOS suggested revising the rule to re-
quire specific information to be included in notices of noncom
pliance. USWC objected to the existing requirements that lo
cal exchange companies audit pay phones in their service terri
tories for compliance with rules and tariffs and then discon
nect service to noncomplying pay phones. 

See also comments to 38.5.3340. 
Resoonse Subsection (4) is deleted as unnecessary, 

since carr1ers, including operator service providers, are re
quired to comply with the emergency call routing requiremen::s 
in Rule XXVII. lOS's comments were considered in revising 
Rule XXVII. 

In response to AT&T' s suggested addition of a rule that 
explicitly addresses privately owned pay telephones, the Coll'
mission notes that the existing rules require LECs to provide 
public access lines to customer-owned pay telephones in accor
dance with the exchange company's tariffs and to audit thos<O 
phones for tariff compliance. The Commission does not agre<O 
that an additional provision is necessary that specifically r~
lates to customer-owned pay telephones. 
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The Commission sees merit in adding a provision requiring 
compliance with the ADA, but such a provision was not included 
in the Notice in this proceeding. The Commission intends to 
include such a provision in its next notice of proposed teleco
mmunications rules. 

The Commission disagrees with lOS's comments on subsec
tions (6) and (7). The Commission does not want operator ser
vice or ~nmate calling providers tp have any difficulty comply
ing with the revised OSP rules because pay telephones might 
not enable them to meet Commission requirements. 

Subsection (8) is not a new rule, but an existing one for 
which minor language changes are being adopted. IOS and USWC 
both suggest revisions to the substance of this rule, which 
the CommissLon declines to adopt. The substantive changes sug
gested would require renoticing in the Montana Administrative 
Register. The Commission continues to support the current sub
stantive provisions of this subsection. New subsection (8) is 
added to simply clarify that the provisions of these rules are 
not intended to supersede, replace or invalidate any other re
quirements contained in any state or federal statutes or regu
lations. 

See also response to 38.5.3340. 
RULE H. 38.5.3405 GENERAL REQUIREMENTS ( 1) and :a) 

Remain the same. 
(b) Upon request, fully and inunediately disclose to t.he 

consumer, at no charge, a quotation of the rates and charges 
for a call, the provider's method of collecting its charges, a 
description of the provider's method of resolving consumer com
plaints, a toll-free telephone number which can be used to re
port complaints to the provider, and all other requested infor
mation pertinent to the consumer's use of the provider's ser
vices. This provision also apolies to the called party on 
collect calls. 

(c) Remains the same. 
-fiH·--BBds ~er eJ'Ie!'si!er !!lerv~ee l"rev~eer es::!:!l:s l'l'll!!!l!: r.e 

sent te t!he l"ereen re!!l!"ens~h::!:e ~er J'l!!l~ent w~th~n ~9 dsys e~
ter the es"is sre l'l'l!!lee~ 

f3t- J2l.. All operator service providers must con
nect the consumer to the local exchange company operator or 
explain dialing instructions for such access upon request, 
and at no charge. 
-~ +·H ( 3) The name, address and toll- free telephone 
number of~he operator service provider or :cts b1lling agent 
must appear on all bills to consumers containing charges for 
the operator service provider 1 s services. 

+St- (4) When a caller seeks to charge a call on a 
calling c~ or credit card other than one issued by the opera
tor service provider, the caller !!lheii must be informed 
that the operator service provider's rates will apply, and 
the eeiier must be given a toll-free number by which the cus
tomer can receive a rate quotation e!' !:he !!l!>l"±~e!!lh±e rste!!l 
r.e!'e!.'e the eaB: ~!!l e~eted. The information required by 
this subsection must be given to the customer before the com 
pletlon of the call. 
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Remains the same. AUTH: Sees. 69-3-103 
MCA; ~' Sees. 69-3-102, 69-3-201 and 69-3-

Comments Subsection ( 1) (c): WCS Long Distance (WCS) 
suggested that this rule apply only upon customer request. 

Subsection (2): AT&T, IOS, IPS, OAN, Sprint, MCI and TRI 
objected to the 30-day billing requirement as unreasonably 
short. (See comments to ARM 38.5.3332(6) .) No comrnentor sup
ported the rule as proposed. 

Subsection (3): Sprint suggested a revision to the pro
posed rule to allow operator service providers to inform the 
customer to hang up and dial 0 to reach the local exchange com
pany's operator. The Payphone Company agreed with Sprint's 
comments. 

Subsection (4): IOS suggested that customer bills con-
tain either the operator service provider's name, address and 
toll-free number or the billing agent's. The Payphone Company 
agreed with IOS's comments. OAN questioned the cost and neces
sity of including the operator service provider's address on 
customer bills, but did not oppose the provision. 

Subsection ( 5) : IOS suggested deletion of this rule be-
cause other rules already alert consumers to the provider's 
identity and require rate quotes upon consumer request. IPS 
commented that the rule should not apply to inmate phone se,-
vices because no credit or calling cards are allowed -- i.e. 
their phones are collect only. MCI and Sprint urged deletior" 
of the rule on the grounds that it would be unnecessary, bur
densome and costly to implement. MCI suggested a revision tc 
make the rule applicable only when a caller wants to charge z 
call on a card issued by another provider capable of providing 
the same call. Sprint suggested consumers would be protected 
if the Commission mirrored the FCC's rules that require call 
branding and labeling of the provider's name, address and toll
free number at or near the phone. The Payphone Company agreed 
with Sprint's comments. WCS suggested requiring a rate quot~ 
only upon customer request. 

AT&T suggested the addition of labelling requirements for 
call aggregators. MCI suggested a new subsection regardinc;; 
the validation of calling cards (CIID); and a new subsection 
requiring OSPs to file price lists and a consumer contact. 

See also comments to 38.5.3340. 
Response The Commission disagrees with WCS' s sugges-

tion on subsection (1) (c) because it believes nc custome:: 
should be charged for a call that was not connected to th<. 
called party. 

In view of the comments received objecting to subsectior. 
(2), the Commission deletes this proposed rule (but see rev~
sion to 38.5.3332 (6)). 

The existing rule on the subject of local exchange opera
tor access (38.5.3340(1)(£)) allows what Sprint suggests anc 
the Commission has revised proposed subsection (3) accordins
ly, since consumers will sti 11 be able to access the local OJ:•
erator at no charge. The Commission has also responded u 
Sprint's comments by revising Rule XXVII. 
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In response to lOS's comments on subsection (4), the Com
mission has revised the rule to include billing agents. 

The Commission disagrees with OAN' s comments that an ad
dress for the operator service provider is costly and unneces
sary. Many consumers prefer to pursue billing inquiries and 
complaints in writing and need to have the operator service 
provider's address handy for that reason. 

In response to AT&T's comments, the Commission has decid
ed to retain its current AOS labeling provisions. (See also 
response to AT&T's comments on Rule I above and new Rule 
XXVIII (38.5.3410).) 

MCI's suggestion of new subsections regarding calling 
card validation (CIID) and OSP price lists cannot be consid
ered here because they were not contained in the original no
tice. However, the Commission will consider these issues in 
its next telecommunications rulemaking proceeding. 

In view of the comments received on subsection (5) and be
cause a rate quote is available upon request pursuant to Rule 
II ( 1) (b) , the automatic rate quote requirement of this rule 
has been deleted; but, in order to ensure consumers have the 
information necessary to exercise their right to obtain a rate 
quote, the Commission has added language that requires opera
tor service providers (whether using live or automated opera
tors) to provide callers with addit~onal information. 

The Commission has also added a sentence to subsection 
(1) (b) clarifying that its provisions also apply to the called 
party on collect calls. 

See also Response to 38.5.3340. 
RULE III. 38.5.3412 CALL BLOCKING PROHIBITED (1) and 

(2) Remain the same. 
(3) This rule does not prohibit the blocking of lOXXX-1+ 

or lOXXX 011+ calls. AUTH: Sees. 69 3 103 and 69 3-622, 
MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

Comments - No comments were received. 
Response - The Commission is adding a sentence to clari

fy that this rule is not intended to prohibit blocking of 
lOXXX-1+ or lOXXX-011+ calls. 

RULE V. 3 8. 5. 3 4 16 EMERGENCY CALL ROUTING ( 1) Upon 
receipt of any emergency telephone call, an operator service 
provider must immediately provide emergency call routing ser
vice in accordance with tfte ~eqH~~emeft~~ e~ ARM 38.5.3343(5). 
------tilt---Aft operate~ serv~ee prev~rler ~~ preft~~~tee £re'" !"e
ee~V~ft~ ne-n ee±±s £rem e te±epnefte ~ftst~Mifteftt Hft±es~ the eper
ater ~erv~ee prev±f'ler eemp±~e~ w~tl-1 aB: prev~s~efts e£ tn±s 
r~±e efta ARM -tR~±e KKVfft-~ f£ aft eperater serv~ee prev~f'ler ~s 

Hftab±e te eemp±y w±tl-1 tn~s rH±e """' ARM -tRHie KKVfft- 7 o±± ne_n 
ee:H:s 11\Hst ~e aHtemot±eo±±y afte ~l!\lllel'Hoote±~ ret!tea te the ±e
ee± eMehaft~e eempafty eperoter~ AUTH: Sees. 69-3-103 and 69-
3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

Comment~ IPS states that inmate phones should be per
mitted to block 0- emergency calls (See Rule VIII (2) (a) also) 
to reduce fraud, harassment and other problems. 

Response - In response to IPS comments, Rule VIII is be
ing amended (see below). In light of the amendments to Rule 

12-6/24/93 Montana A~ninistrative Register 



-1348-

XXVII (38.5.3343), and to prevent duplication, Rule v is being 
amended accordingly. 

RULE VIII. 38.5.3440 INMATE CALLING PROVIDERS (1) 
and (2) Remain the same. 

(a) Comply with the provisions and requirements applica
ble to operator service providers contained in ARM 38.5.3405 
( 1) , -fiH·, .f.2.L.. ( 4) , and ( 5) end -tH7 Pr """ v. CaE 
blocking is permitted. Notwithstanding ARM 38.5.3414, call 
splashing may be prohibited without e~ception. 

(b) Remains the same. 
(c) Comply with ARM 38.5.3341 (unanswered calls). 
(3) and (4) Remain the same. AUTH: Sees. 69-3-103 anc 

69-3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-BO:, 
MCA --

Comments Subsection (l): MCI suggested an amendment 
to broaden the definition of inmate calling provider. 

Subsection U) : AT&T and TRI stated that call splashinc; 
should be totally prohibited from correctional facilities, and 
that only collect calls should be permitted. AT&T also states 
that Rule II ( 5) should be deleted from the list in subsection 
(2) (a), because inmates should not be able to charge calls to 
a credit card. AT&T also suggests that three-way (conference) 
calling also be prohibited, in order to deter fraud. IPS anc 
lOS note that Rule II ( 5) should be deleted from the list in 
subsection (2) (a) because inmate calls are collect only. IPS 
agrees with AT&T and TRI that call splashing should be totall~ 
prohibited. IOS and IPS also commented that Rule v should be 
deleted from the list in subsection ( 2) (a) , because emergency 
calls are blocked, to prevent fraud, harassment and other prob
lems. 

Response - The Commission believes the definition of in
mate calling providers as proposed is sufficient, but may re
consider MCI's suggestion that it be broadened if the neec 
arises. The Commission does not agree with AT&T' s and TRI'" 
suggestion that inmate calling should be limited to collect 
calls only. The type of calling provided to inmates is a deci
sion properly left to the administrator of each correctional 
facility. (Also, with respect to conference/three-way call
ing) . The Commission may reconsider;- these decisions if a dem
onstrated need is shown. The Commission agrees to permit the 
total prohibition of call splashing, at the discretion of the 
inmate calling provider and the correctional facility; so, 
Rule !V is being deleted from subsection (2) (a) and a permiE
sive sentence is added. The Commission agrees that emergenc-y 
calling may be prohibited, and therefore deletes Rule II ( 2' 
and Rule v from subsection (2) (a). New subsection 2 (c) is be
ing added referencing Rule IX (ARM 38.5.3341). 

RULE XI. 38.5.3705 TARIFFS AND ~~XIMUM ALLOWABL£ 
RATES ( 1) All interexchange carriers must maintain tari!:h 
on--file e~a a~~Peveo by with the commission that havE 
been approved by the commisSIOn. The tariffs must ~ncludt 
"maximum allowable rates" and terms, conditions and descrip
tions of all intrastate regulated telecommunications services 
offered by the interexchange carrier in Montana. The "maximurr 
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allowable rate" which shall be listed in the tariff for each 
service, is the maximum rate which can be charged pursuant to 
a price list filed pursuant to ARM 38.5.3707. 

(2) and (3) Remain the same. AUTH: Sees. 69-3-103 and 
69-3-822, MCA; IMP, Sees. 69-3-102, 69-3-201, 69-3-301 and 
69-3-801 et seg.,~CA 

Comments See comments to Rule x. AT&T suggests a 
slight clarification. TRI believes this Rule should also ap
ply to OSPs and inmate calling providers. MCI suggests an 
amendment to clarify this rule's applicability. 

Response See response to Rule X. 
sponse to general comments on Rules X-XVIII.) 
slight clarification to the first sentence of 
the Commission adopts. 

(Commission re
AT&T suggests a 

this Rule, which 

RULE XII. 38.5.3707 PRICE LISTS (1) In addition to 
the tariffs required in ARM 38.5. 3 705, interexchange carriers 
must maintain a separate set of price lists on file with the 
commission, which contain e b!'±e"' eeee'!'±!'~±e~"> e!'>e ~~e ee'l!:l!e'!: 
!'ete~ ehar~ed """">!Mer,, ~er the names of all intrastate 
regulated telecommunications services offered by the ±"ter
e,.e!.e,~e ee!'!'.;.e!' in Montana, a reference to the section or 
page number where the service is located in the tariff, and 
the actual rate charged consumers. 'l'J.e <le,.e!'.;.pt<ton ee" be e 
e~.j,e~ ~l!MMe!'y e£ ~he eetei'!:ed terMe e"e ee,ei~iefte fer ~he eer
~iee £e,..,e .;.,., ~he ter±££7 hl!t ml!e~ ee ee.,eie~eftt with the ter
.j,ji."'.,. 

(2) - (4) Remain the same. AUTH: Sees. 69-3-103 and 69-
3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-801 et 
~·· MCA --

Comments See comments to Rule X. TRI and AT&T com-
ment that service descriptions in price lists are unnecessary; 
and price list information should not duplicate tariff informa
tion. 

Response See response to Rule X. The rule is being 
amended in response to the comments. 

RULE XIII. 38.5.3709 PRICING FLEXIBILITY (1) Inter
exchange carriers may reh:'!:e revise a price list by filing 
a proposed new price list with~ commission which complies 
with the provisions of this subchapter, and mailing a copy to 
the commission's interexchange carrier mailing list at least 
seven (7) days prior to the proposed effective date of the new 
price list. The interexchange carrier must simultaneously 
file a certificate of service which affirms compliance with 
this rule. 

(2) and (3) Remain the same. AUTH: Sees. 69-3-103 and 
6~-3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-801 
~.,MCA 

Comments see comments to Rule X. AT&T suggests a 
slight wording clarif1cat1on. Sprint objects to the proposed 
requirement that price lists be served o~ a mailing list and a 
certificate of serv1ce filed with the PSC, because it would be 
overly burdensome and courtesy copies are already provided to 
other IXCs. 
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Response See response to Rule X. This rule allows 
pricing flexibility (below the maximum rate in the tariff anc 
above relevant costs) without Commission approval, simply on 
seven days notice. This is a much less stringent form o~ 
price regulation than is imposed on other public utilities. 
The Commission maintains that the notice requirements are 
quite reasonable and not burdensome, and therefore disagrees 
with Sprint's comments. The Commission staff will periodical
ly monitor the completeness of the applicable mailing list. 
AT&T's suggested clarification is adopted. 

RULE XIV. 38.5.3715 ACCESS CHARGE FLOW-THROUGH (l) 
Remains the same. 

(2) Whenever a Montana local exchange company's carrier 
access charges increase or decrease, all interexchange carri
ers must make a filing with the commission, requesting approv
al of a commensurate change in maximum allowable rates for ap
propriate services. All interexchange carriers must make such 
a filing with the commission no later than ~~~~ee~ f~;~ 
thirty (30) days after the effective date of the change in 
local exchange company access charges. 

(3) Remains the same. AUTH: Sees. 69-3-103 and 69-::>-
822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-801 rt 
~-, MCA --

Comments See comments to Rule X. MCI requests that 
this requirement not be adopted on the grounds that no other 
state in USWC's territory has such a requirement, and the re
quirement is a detriment to competition. MCI also states thac. 
there was no evidence presented in PSC Docket No. B 8 .11. 4 ~ 
that this requirement will benefit consumers or promote compe
tition. MCI also questions the proper method to compute flow
throughs. MCI states that this is a very complicated area 
that the PSC has not thoroughly explored in any proceeding. 
AT&T also expressed objections to the need for flow-throughs, 
but stated that equal regulation is required by Montana law. 
Sprint supported MCI's comments. 

AT&T, Sprint and TRI request that subsection (2) be amend
ed to allow 45 days, instead of 15, to submit a flow-through 
filing, to allow more time for their analysis and paper work. 

Response See response to Rule X. The Commission 
adopted the access charge flow-through requirement in Docket 
No. 88 .11. 4 9, and determines that it is appropriate to impose 
the same requirement by this Rule on all similarly situatec 
carriers. See§ 69-3-807(6), MCA. 

The Commission acknowledges the objections to the 15 day 
filing requirement, and amends subsection (2) to 30 days. It 
should be noted that the OCC Order requires new rates to go iP.
to effect within 60 days after an access charge change become~ 
effective. Order No. 5548b, ordering 'l:l.F., p. 13. That pr{)
vision is being superseded by this rule -- new rates will 9' 
into effect upon Commission action, after a filing is made pur
suant to this Rule (TRI's assumption is incorrect). 

MCI' s questions as to the particular appropriate flo-..'
through methodology will be addressed by the Commission as ap
propr~ate, in the context of specific filings. 
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RULE XV. 38.5.3720 RATES ABOVE COSTS {1) All inter-
exchange carrier rates must be above relevant ine~e~e"~a± 
costs. AUTH: Sees. 69-3-103 and 69-3-822, MCA; IMP, Sec. 
69-3-811, MCA 

Comments - See comments to Rule X. MCI comments that 
this requirement is unnecessary in the current competitive IXC 
market, and would be burdensome and counter-productive. 
Sprint supported MCI's comments. 

Response see response to Rule X. Section 6 9-3-811, 
MCA, requires prices for regulated telecommunications services 
to be above costs. This legal requirement is present in Mon
tana regardless of whether this rule is adopted. The implemen
tation and enforcement of this section must be on a specific 
case-by-case basis. The Commission will delete "incremental," 
but otherwise adopt the rule. Relevant costs may be deter
mined on a marginal, incremental or other basis, as may be de
termined appropriate in specific circumstances and cases. 

RULE XIX. 38.5.2730 APPLICABILITY (l) ARM 38.5.2730 
through 38.5.2750 apply to appl~cat~ons by carriers, as de
fined in ARM 38.5.3302(3), for the approval of a new detarif
fed telecommunications service introduced pursuant to §69-
3-81 0, MCA7 "'"" tl'le r>PeYi~iell. e£ ~Mel'! ~e~viee". As "" al
ternatives to the procedures ~n ARM 38.5. 2730 through 
3E.5.2750~ carriers may elect to request that a new telecommun
ications service be detariffed pursuant to~ the commis
sion's IJell.e!!!'a! detariffing rules, ARM 38.5.2711 through 
38.5.2712, .,,. S69-3-88'H4r7 MEA-:- e~ a~l''""""e. a"" ta,.i££ee 
,.,,.viee and § 69-3-807 (2) and (3), MCA, or (b) the standards 
set forth in § 69-3-807 (4), MCA. Nothing in ARM 38.5.2730 
through 38.5.2750 precludes a carrier from otherwise introduc
ing a new telecommunications service on a tariffed basis, pur
suant to an application filed and approved by the commission. 
The provisions of ARM 38.5.2730 through 38.5.2750 are not ap
plicable to new services offered on a tariffed basis. AUTH: 
Sec. 69-3 822, MCA; IMP, Sec. 69-3-810, MCA 

Comments & Response - See Rule XX. 
RULE XXVII. 38.5.3343 EMERGENCY CALL ROUTING (1) Up

on receipt of any emergency telephone call, an exchange car
rier must immediately connect the call to the appropriate emer
gency service which serves the reported location of the emer
gency. If the location of the emergency is not known, the ex
change carrier must immediately connect the call to the apprO
priate emergency service which serves the originating location 
of the call. 

(2) Consumers shall not be charged for any emergency 
call. 

( 3) An exchange carrier must stay connected on an emer
gency call until it 1s determined that the caller has been con
nected to the proper emergency service provider. 

(4) Ea~,.~~~~ An exchanoe carrier must provide emer
gency call routing, as provided in this rule, on a full-time 
basis, 24 hours per day, 7 days per week. 

(5) Upon rece:lpt of anv emergency telephone call, inter
exchange carr1ers and ooerator ser,•ice providers must immed1 
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ately connect the consumer to the exchange carrier, or explain 
exchange carrier. 

AUTH: Sees. 69-3-103 and 69-3-822, MCA; 
102, 69-3-201 and 69-3-802, MCA 

~, Sees. 69-3-

Comments TRI states that it will never receive an 
emergency call, because its customers will dial either "0", 
911, or TRI's contract operator. TRI therefore inquires ho.,.· 
the rule would apply to carriers like TRI. Sprint comments 
that 0- calls are not generally routed to it. But, other dial
ing sequences (e.g. "00-", "8 and 0-", and "9 and 0-"l may 
be. Sprint states that it does not have an emergency facility 
database, and it would be expensive and unnecessary to require 
it to acquire such a database for only certain dialing sequenc
es. Sprint now informs emergency callers to hang up and dial 
0-. Sprint requests that the rule be amended to only apply to 
carriers receiving 0- calls. 

Response - The rule is being amended in response to the 
comments. And, inmate calling providers are not required to 
comply with this Rule. (See amendments to Rule VIII also.) 

NEW RULE XXVII I. 3 8. 5. 3 410 POSTING REQUIREMENTS (1 l 
Each operator service provider must post on or near each tele
phone instrument subscribed to its service, in plain view o:' 
consumers: 

(a) the name, address, and toll-free telephone number of 
the operator service provider; 

(b) a written disclosure that its rates are available up
on request; 

(c) dialing instructions detailing operator service pro
vider dialing procedures as well as instructions for accessing 
the local exchange company operator; and 

(d) emergency dialing information. AUTH: Sec. 69-3-
103, MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

Comments & Response see 38.5.3340 (paragraph 4. 
above). 

CERTIFIED TO THE SECRETARY OF STATE JUNE 11, 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
VIII, the amendment of rule 
46.8.102 and the repeal of 
rule 46.8.105 pertaining to 
individual habilitation 
plans 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH VIII, THE 
AMENDMENT OF RULE 46.8.102 
AND THE REPEAL OF RULE 
46.8.105 PERTAINING TO 
INDIVIDUAL HABILITATION 
PLANS 

1. On May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I through VIII, the amendment of rule 46.8.102 
and the repeal of rule 46.8.105 pertaining to individual 
habilitation plans at page 881 of the 1993 Montana Administra
tive Register, issue number 9. 

2. The Department has amended rule 46.8.102 and repealed 
rule 46.8.105 as proposed. 

3. The Department has adopted rules 46.8.201 (RULE I), 
INDIVIDUAL PLAN: PURPOSE; 46.8.206 [RULE III], INDIVIDUAL PLAN: 
COMPOSITION OF INDIVIDUAL PLANNING TEAM; 46.8.203 [RULE IV), 
INDIVIDUAL PLAN: COMPONENTS; 46.8. 207 [RULE V], INDIVIDUAL 
PLAN: STATUS REPORTS AND ANNUAL PLANNING MEETING; 46.8.211 
[RULE VII], INDIVIDUAL PLAN: DECISION MAKING; AND 46.8.212 
(RULE VIII] INDIVIDUAL PLAN: APPEAL COMMITTEE as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

46.8.202 fRQLE Ill INDIVIDUAL PLAN: IMPLEMENTATION 
Subsection (1) remains as proposed. 
(a) family WHERE AN INDIVIDUAL FAMILY SEBVICE PLAN CIFSPl 

~; 
Subsections (1) (b) through (3) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 MCA 

46.8.208 fRULE Vll INO!VIPQAL PLAN: DUTIES OF THE CASE 
MANAGER Subsections (1) through (1) (h) remain as 

proposed. 
(i) to interpret OR TO AfPOINI THE MOST APPROPRIATE 

INDIVIDUAL TO INTERPRET all documents and forms of the indi
vidual planning process to the person receiving services and any 
person designated to act on behalf of the person; and 

Subsection (1) (j) remains as proposed. 
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Sec. 53-2-201 and 53-20-204 MCA 
Sec. SJ-20-203 MCA 

5. The Department has 
commentary received: 

thoroughly considered all 

CQMMEHT: In Rule II(a) the exception provided for family 
services to the requirement for an IP plan could be misconstrued 
to cover circumstances where a person is in any state funded 
services and is living with the person's family. 

RESPONSE: 
inserting 
exists•. 
receiving 

The department agrees with the comment and is 
the language "where an individual family service plan 

This language limits the exception to persons 
services under a family services plan. 

CQMMEHT: Is the living skills assessment of Rule IV(l) (a) (ii) 
required for a person who lives independently or with family and 
has no interest in residential services or has graduated fro~ 
residential services? If the living skills assessment is 
required for such persons, who is responsible for completing the 
assessment if there is no residential services provider? 

RESPONSE: The living skills assessment is required by the rule 
for persons living independently or with family who have an 
individual plan. The assessment for such persons would be 
completed by the case manager if there is not another appropri
ate person to do the assessment. The assessment for a person 
living independently or with family may not need to be very 
extensive if a determination is made that person is coping 
adequately. 

COMMENT: In Rule IV ( 1) (d) the "must" should be changed to 
"may". The section would require that the health information 
listed in the rule be developed and included in the plan. This 
should be a discretionary matter. 

RESPQNSE: The development and inclusion of health information 
for the plan is an important aspect o.f planning services for a 
recipient. The IP team should be aware of the health status of 
the recipient. Health information should be developed or 
updated when it is medically prudent to do so or the teaJT, 
believes it is necessary. 

CQMMENI: The requirement in Rule v that the individual plan 
report be completed on a quarterly basis is a burden upon the 
case manager. The case manager is already required to complete 
monthly reports. This requirement should be changed to 6 
months. 

RESPONSE: currently, a monthly report is prepared by the 
individual program coordinator (IPC). The monthly report will 
no longer be required. A quarterly report will now be required 
instead with the results provided to the case manager. Review 
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of the quarterly status report would constitute a case manage
ment contact. Since two contacts are required each month by the 
Medicaid state plan, this will not be an additional duty. The 
suggested six month period would be too long in duration since 
the status of the recipient and the circumstances of services 
during that period may change significantly to the detriment of 
the recipient. 

COHMENT: The training and contract manager (TCM) of the 
developmental disabilities division rather than the case manager 
should be responsible for the requirements of Rule V(l) (d) 
relating to observation of the implementation objectives and the 
review and analysis of progress data. 

RESPONSE: These are appropriate functions for the case manager 
to assume given the recent changes in the case management system 
and the functions of the case managers. A case manager may seek 
the advice and assistance of the TCM in carrying out these 
functions. 

COMMENT: Rule Vl(l} (i} should be changed to read: "to interpret 
or to appoint the most appropriate individual to interpret all 
documents and forms of the individual planning process to the 
person receiving services and·any person designated to act on 
behalf of the person". 

RESPONSE: The department agrees with the comment and 1s 
including the suggested language in the provision. 

COMMENT: What actions can an IP team take if there is a lack of 
progress or there is dissatisfaction due to the conduct of the 
provider? Does it become a matter of contract compliance? 

RESPONSE: The IP team is not responsible for enforcement of 
provider compliance with its direction. The IP rule is not an 
appropriate vehicle for setting forth the mechanisms and 
responsibilities of compliance. 

The IHP team would need to bring their concerns to the attention 
of the regional manager of the department. If the department 
determined that the provider was failing to perform in accor
dance with the relevant rules and contract provisions, it would 
have available in law and under the terms of the contract 
several recourses for resolving the matter. 

Rule Rev1ewer ~1L...~.~ II 1rec or, Soc1a an Rehab111ta
tion Services 

Certified to the Secretary of State ______ J_u_n_e __ l_4 __________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.8.1203, 46.8.1204, 
46.8.1206, 46.8.1207, 
46.8.1208, 46.8.1211, 
46.8.1213, 46.8.1215, 
46.8.1216, 46.8.1218, 
46.8.1219 and 46.8.1220 and 
the repeal of rule 46.8.1210 
pertaining to developmental 
disabilities aversive 
procedures 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.8.1203, 46.8.1204, 
46.8.1206, 46.8.1207, 
46.8.1208, 46.8.1211, 
46.8.1213, 46.8.1215, 
46.8.1216, 46.8.1218, 
46.8.1219 AND 46.8.1220 AND 
THE REPEAL OF RULE 
46.8.1210 PERTAINING TO 
DEVELOPMENTAL DISABILITIES 
AVERSIVE PROCEDURES 

1- on May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.8.1203, 46.8.1206, 46.8.1207, 46.8.1208, 
46.8.1211, 46.8.1213, 46.8.1215, 46.8.1216, 46.8.1218, 46.8.1219 
and 46.8.1220 and the repeal of rule 46.8.1210 pertaining to 
developmental disabilities aversive procedures at page 890 of 
the 1993 Montana Administrative Register; issue number 9. 

2. The Department has amended rules 46.8.1206, 46.8.1207, 
46.8.1208, 46.8.1211, 46.8.1213, 46.8.1215, 46.8.1216, and 
46.8.1219 and repealed rule 46.8.1210 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.8, 1203 AVERSIVE PROCED9RES: USE Of AVBBSPlE PRQE1Ef)URE6 
Subsections (1) and {2) remain as proposed. 
(31 Aversive procedures may only be used for ameliera~ing 

REDUCING OR ELIMINATING maladaptive target behaviors. 
Subsection {3) remains the same but will be renumbered (4). 

AUTH: Sec. 53-2-201 and 53-20-~04 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46. B. 1204 AVERSIVE PROCEDUBES: DEFINITIONS FOR MTEF!SIVE 
PRQCEDUBi/S For purposes of this sub-chapter, the following 

definitions apply: 
(l) "Afiveeaeyfeefl9\l1Rer Advocate" means a traifleEi citizen 

advocate, A representative of the Montana advocacy program, 
eeeeial A friend ACKHOWLEPGED BY THE PERSON TO BE THE PERSON'S 
APVOCATE or the parent/guardian of a person with developmental 
disabilities. 

Subsections (2) through (4) remain as proposed. 
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C5l "Aversive procedure" means a procedure as defined in 
and implemented in this subchapter that is aversive in nature 
and is implemented for the purpose of amelie~atiAg REDUCING OR 
ELIMINATING a maladaptive target behavior. 

Subsections (6) through (40) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1218 AVEfiSIVE PROCEDUBES: APPEAL PROCESS (1) Any 
decision to ~eeemmeAs approve±~ or disapprova±~ of a proposed 
level II e~ leYel III procedure may be appealed by a member of 
the person's ~ individual planning team. 

(a) Upon receipt of an appeal notice, Ute si <'isieR 
admiAiet.~at.e~ will eeftaliet. an administrative review of the 
matter will be conducted BY THE PROGRAM SERVICES SECTION 
SppERVISOR FOR THE DIVISION WITHIN 10 DAYS OF THE RECEIPT Of THE 
APPEAL FROM THE DDPRC'S OR REGIONAL MANAGER'S DECISION. If the 
appellant remains dissatisfied after the administrative review, 
the matter ~ mgy be ~e~ea by appealed to the ae~a~t.meRt 
ai~eat.e~ division administrator who will render a final 
!Mlministrative decision for the department WIIHIN 45 DAYS OF THE 
RECEIPT OF IHE APPEAL fROM THE ADMINISTRATIVE REVIEW. 

Subsection (1) (b) remains as proposed. 

AUTH: Sec. 53-2-201 and 53-20 204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

46.8.1220 AVERSIVE PROCEDURES: UNCLASSIFIED PROCEDURES 
(1) Proposed aversive procedures which have not been 

classified will be reviewed by the developmental disabilities 
program review committee CDDPRCl. The OOPRC will classify 
WITUIN 30 PAYS OF SUBMITTAL the aversive procedure as either 
nonaversive, level I 7 Qr ~ II ~ for purpose of review 
in the future. 

AUTH: Sec. 53-2-201 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

4. The Department has thoroughly considered all 
commentary received: 

COMMENT: The word "ameliorating" in the proposed amendments in 
ARM 46.8.1203(3) and 46.8.1204(5) should be replaced with the 
word "alleviating" or some word more universally understood. 

RESPONSE: The department agrees with the comment and is 
deleting the word "ameliorating" and replacing it with "reducing 
or eliminating". 

COMMENT: The definition of "advocate" in ARM 46.8.1204 should 
not be predicated on the advocate being trained. There is no 
mechanism for determining whether an advocate is trained. 
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RESPONSE: The department agrees with the comment and is 
deleting the word "trained". 

COMMEN'I': The term "special friend" in the definition of 
''advocate" in ARM 46.8.1204 should be changed to "friend". 

RESPONSE: The department agrees with the comment and is 
deleting the word "special". The depart111ent is inserting the 
phrase "acknowledged by the person to be the person's advocate". 
This change clarifies that a friend as advocate 111ust be someone 
who is acknowledged by the person to be their advocate. 

COMHENT: The name of the Montana Advocacy Program should be 
capitali~ed in ARM 46.8.1204(1). 

RESPONSE: The standards governing the format and presentation 
of rules do not provide for the capitalization of the names of 
programs. 

CQMMENT: ARM 46.8.1218(1) (a) should state who conducts the 
administrative review and what that review consists of. 

RESPON~~: The department agrees that a staff position should be 
designated for purposes of conducting an administrative review 
and is inserting language that provides that the program 
services section supervisor conducts the reviews. The program 
services section supervisor is an appropriate reviewer since 
that person will not have been directly involved in the 
development and approval of any aversive matter at issue. The 
administrative review is an informal review. Therefore the 
department does not believe that it is necessary to provide a 
description of the administrative review in the rule. 

COMMENT: ARM 46.8.1218(1) (a) should provide time lines for the 
appeal process. 

RESPONSE: The department agrees and is including time lines. 

CQHMENI: In ARM 46.8.1220 there should be a time line for the 
classification of a new procedure by the developmental disabili
ties program review committee (ODPRC). 

RESPQNSE: The department agrees and is including a time line. 

cOMMENT: The definition of "aversive" in ARM 46.8.1204(4) 
should be written so as to not include desensiti~ation tech
niques. Desensitization techniques are often used to achieve 
behavioral outcomes such as the fear of being touched. 

RESPONSE: systematic desensitization techn~ques are not 
appropriate subjects for review as avers~ve procedures. 
Generally, systematic desensitization training does not involve 
physical restraint, forced compliance, time out or other 
aversive procedures as defined in the rule. 
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Systematic desensitization techniques are derived from a 
respondent or classical conditioning framework for treating 
phobias. such training attempts to alter conditioned stimuli so 
that they no longer elicit anxiety. The principle desensitiza
tion technique involves training the person to relax deeply 
while images of anxiety eliciting stimuli are presented. 
Positive reinforcement usually occurs when the person can 
interact with the stimuli by relaxing and not self reporting 
anxiety or exhibiting behaviors which would be indicative of 
this state. 

COMMENT: one provider noted that a national accreditation body 
for developmental disabilities services upon review of the 
provider's services stated that the department's program review 
committee process was outdated. The process was outdated in 
that the procedures subject to approval in the process should 
not be used or in any way condoned. 

RESPO¥SE: The department does not advocate for the use of 
avers~ve procedures. The preferred behavioral management 
techniques are positive reinforcement, environmental analysis, 
teaching replacement behaviors and other nonaversive positively 
based techniques. Aversive programs, however, may be necessary 
to benefit a person when less restrictive nonaversive techniques 
have not proven to be successful. 

The program review committee process provides criteria and 
procedures to assure that aversive procedures are not generally 
used. The process further assures that when aversive procedures 
are used the procedures selected are the most appropriate and 
are used in a correct, ethical, safe and humane manner. 

Rule Rev1ewer D~rector, soe~al and Rehabil1ta
tion Services 

Certified to the Secretary of State ____ J_u_n_e_1_4 ___________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC 
assistance standards 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC ASSISTANCE 
STANDARDS 

1. On May 13, 1993, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.10.403 pertaining to AFDC assistance 
standards at page 908 of the 1993 Montana Administrative 
Register, issue number 9. 

2. The Department has amended rule 46.10.403 as proposed. 

3. No written comments or testimony were received. 

Rule Rev1ewer 
~~~F=E'-K 
~~oc1al and Rehabilita 

tion Services 

Certified to the Secretary of State --~J~u_n~e-1~4~----------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.10.807, 46.10.808, 
46.10.811, 46.10.813, 
46.10.815, 46.10.819, 
46.10.823, 46.10.825, 
46.10.827, 46.10.833 and 
46.10.843 and the repeal of 
rules 46.10.821 and 
46.10.845 pertaining to AFDC 
JOBS program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.10.807 1 46.10.808, 
46.10.811, 46.10.813, 
46.10.815, 46.10.819, 
46.10.823, 46.10.825, 
46.10.827, 46.10.833 AND 
46.10.843 AND THE REPEAL OF 
RULES 46.10.821 AND 
46.10.845 PERTAINING TO 
AFDC JOBS PROGRAM 

1. on April 29, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.10.807, 46.10.808, 46.10.811, 46.10.813, 
46.10.815, 46.10.819, 46.10.823, 46.10.825, 46.10.827, 46.10.833 
and 46.10.843 and the repeal of rules 46.10.821 and 46.10.845 
pertaining to AFDC JOBS program at page 638 of the 1993 Montana 
Administrative Register, issue number 8. 

2- The Department has amended rules 46.10.807, 46.10.808, 
46.10.811, 46.10.813, 46.10.815, 46.10.819, 46.10.823, 
46.10.827, 46.10.833 and 46.10.843 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.10.825 SupPORTIVE SERVICES AND ONE TIME WOE$-RELATED 
EXPENSES AVAILABILITY Subsections (1) through (1) (e) 

remain as proposed. 
(f) MENTAL HEALTH ANPIOR PRUG AND ALCOHOL counseling if 

medicaid services have been exhausted up TO $1.000 PER 12 MONTH 
PERIOD BEGINNING WITH THE PARTICIPANT'S ENROLLMENT IN JOBS; and 

Subsections (1) (g) through (2) (f) remain as proposed. 
(g) medical physicals, prescriptions, eye glasses and 

immediate dental care not to exceed $50.00 per job; £nQ 
(Ill esttAaeling ser¥iees tte>t >te eueeea I;§QQ, QQ file!' yea!' I 

(4h) items necessary to search for or obtain employment~ 
NOT TO EXCEED A TOTAL OF $300 PEE 12 MONTH PERIOQ BEGINNING WITH 
THE PARtiCIPANT'S ENROLLMENT IN JOBS. including legal or housing 
fees or services; business start-up fees or licenses (not to 
include loans); energy related emergency7 relocation costs; and 
union dues. 

Subsections (3) through (8) remain as proposed. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 

12-6/24/93 Montana Admin:cstrative Register 



-1362-

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 
23-4-715, 53-4-716 and 53-4-720 MCA 

4. The Department has repealed rules 46.10.821 and 
46.10.845 as proposed. 

5. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: ARM 46.10. 825 should be further amended to state 
limits on the amounts which can be spent on counseling services 
and on items necessary to search for or obtain employment in 
accordance with federal requirements. 

RESPONSE: The Department agrees. The Administration for 
Children and Families of the u.s. Department of Health and Human 
Services, the federal agency which administers the AFDC program, 
requires the states to set limits on the amounts which can be 
spent on various kinds of supportive services and one time work
related expenses for JOBS participants. In compliance with this 
requirement, the Department has already stated in its state plan 
governing the AFDC program a limit of $1,000 per year on 
supportive service expenditures for counseling and of $300 per 
year on one time work-related expenses necessary to search for 
or obtain employment. The Department is now amending ARM 
46.10.825 to state these limits also. Subsection (1) (f) is 
being changed to provide for the cap of $1, 000 per year on 
counseling and to specify that the kinds of counseling covered 
are mental health and drug and alcohol counseling. Subsection 
(2) (i) is being amended to state the $300 per year limit on 
expenses needed to search for employment. 

The Department is also deleting subsection (2) (h) of ARM 
46.10.825, which provides for the payment of up to $500 per year 
for counseling services necessary to accept or maintain 
employment. JOBS participants for whom the Department would 
have paid for counseling under (2) (h) still can receive 
counseling as a supportive service under subsection (1) (f). 
However, the amount of counseling the Department will pay for 
will be subject to the $1,000 limit in (1) (f). currently the 
Department will pay up to $500 of counseling expenses necessary 
to accept or maintain employment each time a participant changes 
jobs pursuant to (2) (h). Thus, in cases where a participant 
changed jobs often, the Department could pay more than $1,000 
per year for counseling. Due to budgetary constraints, the 
Department now has chosen to limit total expenditures for 
counseling per participant to the $1,000 limit stated in ARM 
46.10.825(1) (f). 

2l.&ce-d??--n 
Rule Reviewer dRehabilita-

tion Services 

Certified to the Secretary of State ______ Ju~n~f~l_4 ________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.555 
through 46.12.557 and 
46.12.1428 pertaining to 
medicaid personal care 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.555 THROUGH 
46.12.557 AND 46.12.1428 
PERTAINING TO MEDICAID 
PERSONAL CARE SERVICES 

1. On May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.555 through 46.12.557 and 46.12.1428 
pertaining to medicaid personal care services at page 922 of the 
1993 Montana Administrative Register, issue number 9. 

2. The Department has amended rules 46.12.555, 46.12.557 
and 46.12.1428 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.556 PERSONAL CABE SERVICES. REQUIREMENTS Subsec
tions (1) through (8) remain as proposed. 

C91 The recipient may not subject the personal care 
attendant to physical or verbal abuse. ~ threats of physical 
harm. OR SEXUAL HARASSMENT. 

ClOl HOUSEHOLD IASKS AND ESCORT SERVICES MQST BE PROVIPED 
ONLY IN CONJUNCTION WITH OTREB PEBSONAL CARE SERVICES AND MUST 
BE QIREGTLY RELATED TO A RECIPIENT'S MEDICAL NEEQS. 

Subsections (10) and (11) remain as proposed in text but 
are renumbered (11) and (12). 

CH13l A recipient ·.:he is dee a ueh!ient sf medieaiEi 
fiE!!Re arui eeiii!!IMHity ser'>'iees fi!GSl may receive PERSONAL CARE 
SERVICES THROUGH THE MEDICAID home and community Bereenal eare 
services FOR ELDERLY AND PHYSICALLY DISABLED PERSONS. THE 
MEDICAID HOME AND COMMQNITY SERVICES FOR PEBSONS WITH PEVELQP
MENTAL DISABILITIES. OR THE MEDICAID HOME AND COMMUNITY OBBA 
SERVICES FOR PERSONS WITH DEVELOPMENTAL DISABILITIES in addition 
to the personal care services provided through these rules. $fie 
nttmber ef ft!i!l;lf'B ef 13enenal eare available ~hrel;IEJft ~he fieme anEi 
eel'ftl!lttnih 13regram is detef'!!liHed in aeeerEiartee '~i~h A."J'l 
4eo 12o 1411• 

Subsections (13) through (21) remain as proposed in text 
but are renumbered (14) through (22). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 
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has thoroughly considered all 

COMMENT: The definition of personal care services in ARM 
46.12.555 should limit cleaning as a household task to the area 
used solely by the recipient. 

RESPONSE: The suggested limit of cleaning to areas used solely 
by the recipient would preclude the cleaning of areas either 
used by the recipient or needed for the recipient's care such as 
bathrooms and kitchens. Such areas must be clean in order to 
assure the health of the recipient. The department does not 
believe that the proposed limitation would be in the best 
interest of the recipient's health and continued residence at 
home. 

COHMENT: The definition of personal care services in ARM 
46.12.555 under escort services appears to allow for personal 
care services as simply a medical transportation service. 
Escort as a personal care service should only be provided where 
it complements the primary personal care services. Personal 
care services should not be used solely for transportation since 
that is an inappropriate use of the personal care attendants as 
a resource. 

RESPONSE: The department agrees with the comment and is adding 
a provision to the requirements that allows for the provision of 
escort services and household tasks only in conjunction with 
personal care services and when directly related to recipient's 
medical needs. 

CC>MMENT: Shopping for medical or nutritional items should 
rema~n a primary personal care task. This aspect of services 
should not be included under household tasks as proposed in the 
amendment to ARM 46.12.555(2) (a). Grocery shopping is 
essential to meal preparation which is a primary personal care 
service. 

The commentor apparently is concerned with the limitation in ARM 
46.12.556, concerning requirements, of household tasks to no 
more than one-third of the total time allocated per week for 
personal care services. 

RE5PONSE: The time allocated to shopping for a person's 
essential medical and nutritional needs can reasonably be 
expected to be undertaken in the time allowed under the new 
limitation in ARM 46.12.556 even where other household tasks are 
being performed. 

CQMMENT: Sections (d), (h) and (j) of deleted section (8) in ARM 
46.12.556, providing criteria for quality assurance and client 
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grievances, should not be deleted. The rules should provide 
standards to ensure the quality of service delivery by the 
contractor for services or require the contractor to adopt 
standards. Without standards the department will be unable to 
evaluate the effectiveness of the service and to provide for 
expression of client satisfaction. 

RESPONSE: The department includes the standards to ensure the 
quality of service delivery within the Request for Proposal 
which subsequently becomes a part of the contract file, along 
with the contractor's proposal and the actual contract. The 
compliance review completed by the department evaluates the 
effectiveness of the personal care services provided. A client 
may request a fair hearing as provided in ARM 46.12.556(15). 

COMMENT: ARM 46.12.556(9), providing that the recipient may not 
subject the personal care attendants to abuse and threats, 
should include sexual abuse. 

RESPONSE: The department agrees with the comment and is 
including sexual harassment in the rule. 

COMMENT: ARM 46.12.556(12) as proposed would allow recipients 
of home and community medicaid services for elderly and 
physically disabled persons to receive the personal care 
available through that program in addition to that available 
under these rules. The rule should provide the same opportunity 
for recipients of medicaid home and community services for 
persons with developmental disabilities and of medicaid home and 
community OBRA services for persons with developmental disabili
ties. 

RESPONSE: The department agrees with the comment and is adding 
language to provide for this. 

COMMENT: Will the department provide the written notices 
provided in ARM 46.12.556(19) and (20) which relate to termina
tion and denial of personal care services? currently, the 
personal care contractor is responsible for these notices. 

RESPONSE: The proposed amendment of these sections did not 
change the notice requirement. The notice requirement has been 
in the past delegated by the department to the contractor. The 
department does not anticipate any change in this delegation. 

Prior to providing notice of termination or denial, the 
contractor must consult with the department and receive approval 
from the department for such actions. 

COMHENT: The language in ARM 46.12.557(3), providing that a 
person retained personally by a recipient to deliver personal 
care services may not be reimbursed for personal care services 
by the department, should be changed to read: "All personal care 
providers to be reimbursed by the department must meet the 

12-6/24/93 Montana Administrative Reglster 



-1366-

employment criteria of the contractor specifically contracted 
with the department for the delivery of personal care services 
prior to the initiation of services". 

This change would allow informal care givers who are familiar 
with the recipient and who are capable caregivers to become 
employed by the contractor in order to continue serving the 
recipient. 

RESPONSE: The language in the rule does not preclude an 
informal caregiver from being employed by the contractor once a 
person becomes a recipient of the program. 

The suggested language is inappropriate in that a personal care 
provider must be an employee of the contractor. The department 
only reimburses the contractor for the services delivered by its 
employees. A personal care attendant does not receive reim
bursement directly from the department for services provided but 
is instead paid an hourly wage by the contractor. 

COMMENT: The personal care services provided through the home 
and community service medicaid program should not be limited to 
the definitions and requirements of the regular medicaid 
personal care program. Nor should that program have to use the 
same contractor as the regular medicaid program. The home and 
community services program is intended to be a flexible program 
which may provide services beyond those of the regular medicaid 
program. The regular personal care program is too rigid and 
limited and the provision of services is limited to one 
provider. 

services of the home and community 
rules for that program include 
to that of the regular personal 

RESP?NSE: The personal care 
serv1ces program under the 
coverage that is in addition 
care services program. 

Administrative efticiency is served by the provision of the 
regular personal care services program through one contractor. 
The costs of the regular personal care services program are more 
effectively controlled by caretul prograJUmatic definition of the 
services. 

Rule Rev1ewer 01rector, Soc~al and Rehabil1ta
tion Services 

Certified to the Secretary of State ---"J"'u"'n"'e-'-1-'-4 _____ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.583 
and 46.12.584 pertaining to 
organ transplantation 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.583 AND 
46.12.584 PERTAINING TO 
ORGAN TRANSPLANTATION 

1. on April 29, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.583 and 46.12.584 pertaining to organ 
transplantation at page 604 of the 1993 Montana Administrative 
Register, issue number B. 

2. The Department has amended rules 46.12.583 and 
46.12.584 as proposed. 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: Commentor stated that the idea to save money by 
eliminating transplants was the idea of the department, not the 
legislature's. The analysis of the department did not antici
pate that the people who don't receive a transplant will remain 
sick and that will not result in a cost savings. The department 
did not take into account the costs associated with continuing 
medical expenses that will be incurred by the sick people in 
order to maintain them over time rather than providing an organ 
transplant and eliminating continued medical expenses. This is 
not a cost effective approach the department is taking with this 
rule amendment. 

RESPONSE: The department has not eliminated all organ trans
plants. Transplants will still be reimbursable under the 
Montana medicaid program for cornea, kidney and bone marrow. In 
addition, no transplants are performed in Montana hospitals, 
thus there will be no adverse financial impacts to Montana 
hospital providers. Although the initiative to limit trans
plants may have resided with the department, the legislature 
fully discussed the proposed change and decided the medicaid 
program simply could not afford to pay for every possible 
service available. We disagree with the commentor that the rule 
change is not cost effective. The Montana medicaid program may 
incur some expenses to treat persons who do not receive a 
transplant, however, we believe these expenses will be rela
tively small in comparison to actual transplant costs and post
transplant costs. In addition, many of the persons requirina 
transplants re111ain on waiting lists for extensive periods of 
ti111e and thus the continuing medical expenses are often not new 
expenses. 
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Certified to the secretary of State _____ J_u_n_e~14 ___________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.590 
through 46.12.593 and 
46.12.595 pertaining to 
inpatient psychiatric 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.590 THROUGH 
46.12.593 AND 46.12.595 
PERTAINING TO INPATIENT 
PSYCHIATRIC SERVICES 

1. on April 29, 1993, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46. 12.590 through 46.12. 593 and 46.12. 595 
pertaining to inpatient psychiatric services at page 646 of the 
1993 Montana Administrative Register, issue number 8. 

2. The Department has amended rules 46.12.591, 46.12.593 
and 46.12.595 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12. 590 HIPA'I'IE!I'P P6Y€UIM'fl!€ RESIDENTIAL TREATHENT 
SEBVICES. PURPOSE AND DEFINITIONS Subsections (1) through 

(2) (j) remain as proposed. 
(ftk) "Residential treatment facility" means a facility 

epePa~ed fep ~ae pPimaPy p~Ppeee ef pPewidiR~ PeeideA~ial 
pe' eaia~Pie eaPe ~e pel!'eefte ~ftdeP ill } eaPe ef a~e licensed by 
the department of health and environmental sciences. or the 
equivalent agency in the state in which the facility is located. 
as a residential treatment facility as defined in 50-5-+92101. 
MCA or the equivalent category in the state where the facilitv 
is located. 

Subsection (2) (l) remains as proposed. 
(PI!I) "i>lllel!'~eftey ad!Rieeie"" !lleafls aft ad!Rissiel'l tel!' b•eat 

meft~ et a s~ddeR eRse~ ef a peyeaia~J"ie eel'IEii~iePI maft!:fee£ift~ 
i~eelf l!ly ae~~e eymp~ems ef s~ell se..,el'i~y ~lla~ tae al3eel'!ee ef 
immedia~e medieal at~efttiel'l ee~ld J"eaeel'lal3ly 13e e~tpeeted te 
ree~lt iR sel!'ie~s Eiyst~Re~ieft ef a 13edily SJ'~aft er part er i~ 
tae dea~fi ef tfie iRdh•id~al er ifl aaf'lll ~e aRe~ller pereeft 13y tfie 
iRdi·~iEi~al il'l a residential tJ:"eatmerrt. taeilih js re!f~jred, 

Subsections (2) (D) through (2) (p) remain as proposed in 
text but are renumbered (2) (m) through (2) (o). 

subsections (3) through (5) remain as proposed. 

AUTH: Sec. 53-6-ll~ MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 
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46 o 12.592 HIPM'IEH'f PS¥efllld'JHC RESIDENTIAL TREATHENT 
SERVICES o REIMBURSEMENT Subsections ( 1) through ( 1) (b) 

remain as proposed. 
(2) Allowable cost will be determined in accordance with 

generally accepted accounting principles as defined by the 
American institute of certified public accountants, subject to 
the provisions of the heaH:.h ii'IB-aftee llaftaal 15 (HI!! 15) 
medicare BB'feraEie iBB\teS PRQYIDER REIMBURSEMENT manual (HCFA
Pub. 15) except where further restricted in this administrative 
rule. The department hereby adopts and incorporates herein by 
reference the ~ medicare .,Ewe:raee iae!;ieS PROVIDER REIM
BYRSEHEHT manual (HCFA-Pub. 15), which is a manual published by 
the United States department of health and human services, 
social security administration, which provides guidelines and 
policy to implement medicare regulations which set forth 
principles for determining the reasonable cost of provider 
services furnished under the Health Insurance for Aged Act of 
1965, as amended. A copy of the ~ medicare ee·,•erage iaeaee 
PROVIDER REIMBQRSEMEHT manual IHCfA-Pub. 15) may be obtained 
through the Medicaid Services Division, Department of Social and 
Rehabilitation Services, Meaieaid Ser•,•ieee Si•dsieft, P.O. Box 
4210, 111 sanders, Helena, Montana 59604=!21Q. 

Subsections (2) (a) and (2) (b) remain as proposed. 
!cl Educational and vocational training costs are ~ an 

allowable cost eHeept te tbe extent IF such costs qualify for 
federal financial participation under the provisions of 42 CfR 
441.13(b). as amended effective December 21, 1992. 

Subsections (3) through (5)(b) remain as proposed, 
il::l Base period operating costs exclude the costs of 

malpractice insurance and capital-related costs described in 42 
CFR 413.130(i) !October 1. 1992). which is a federal regulation 
which the department hereby adopts and incorporates by refer
ence. A copy of the cited regulations may be obtained throygh 
the Medicaid Services Division. pepartment of Social and 
Rehabilitation Services. P.O. Box 4210. 111 Sanders. Helena. MT 
59604-4210. 

Subsections (6) through (6) (b) remain as proposed. 
(&£) The cost per day ceiling established under this 

section applies to operating costs incurred by a provider in 
furnishing inpatient services. 'i'heee FOR PURPQSES Of CALCUI.AT
ING AND AfPLYING THE BATE OF INCREASE CEILING ON OPEBATING COSTS 
UNDER THESE BULES. operating costs exclude the costs of 
malpractice insurance and capital-related costs described in ~ 
CF.R tlaolJS, whie8 ie a federal re~latieft whieb ~he depar~meH~ 
heresy adep'ee aftd ir~eerpera~es s~ referer~"e, A eep:)l ef 'ehe 
ei'eed re~la~ier~e ~~~ey se estair~ed thPe119h the 9epar'emeft'e ef 
Seeial aftd Reft,a8ili~atieH Ser.,.ieee, Uedieaid Ser.,.ieee 9iorisieH, 
p,a. Bell 4219, Hl Saftaere, lleler~a, Mq~ 59694 4219 subsection 
~. SUCH COSTS SHA~ BE ALLQWABLE OfEBATING COSTS TO THE 
EXTENT OTHERWISE PERMITTED BY THESE RQLES. 

Subsection (6) (d) remains as proposed. 
(~) The tar9et re~e maximum increase percentage for each 

ealer~aar ye&r orovider•s cost reporting period will equal the 
prospectively estimated iftel!'eaee ift the market basket index for 
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•ha~ ealeAsa~ yea~ hospitals and hospital units excluded from 
the medicare prospective payment system. most recently published 
in the federal register prior to the start of the provider's 
cost reporting period. The market basket index is a hospital 
wage and price index that incorporates epp~eiU!'iat.ely approxi
~ weighted indicators of changes in wages and prices that 
are representative of the mix of goods and services included in 
the most common categories of inpatient hospital operating cost£ 
subject to the ceiling as aeeerisea iR BliBeee~ieR (5) (d) ef 
established under this ~section. The maximum increase 
percentage is not the upper limit set forth in the federal law 
commonly referred to as the Tax Eauity and Fiscal Responsibility 
Act ITEfRAl update factor. 

Subsections (7) through (9) (c) remain as proposed. 
ldl Providers will receive no reimbursement for costs 

incurred in excess of the ceilings established under this rule. 
EXCEPT AS PROVIPEP IN SUBSECTION C9l Cbl. 

Subsections (10) through (13) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: A number of commentors expressed the opinion that 
state and federal laws and regulations do not allow the 
department to eliminate medicaid coverage of psychiatric 
hospital services under the inpatient psychiatric services fo~ 
individuals under age 21 program. Because federal law allows 
coverage of services provided in inpatient hospital and 
residential treatment facility settings, both services must be 
provided under federal Early and Periodic Screening, Diagnosis 
and Treatment (EPSDT) laws. Further, section 53-6-lOl(k), MCA 
does not give tbe department tbe authority to limit this program 
to residential treatment facility coverage. Federal law 
prohibits the department from restricting services based on 
diagnosis, type of illness or condition. The proposed rule also 
would violate children's freedom of choice under state and 
federal medicaid statutes. Federal law requires the state to 
provide services in the best interests of recipients. Because 
the proposed rule conflicts with state and federal statutory 
authority, it would be invalid. 

COMHEHT: The department has considered fully tbe comments on 
this issue. The question of wbether the law requires the 
departme~t to continue medicaid coverage of inpatient psychiat
rl.C serv1ces provided in psychiatric hospitals has been the 
subject of considerable debate. The department bas carefully 
reviewed this question with its legal counsel and disagrees with 
tbe arguments of hospital providers that state or federal laws 
or regulations require the department to provide coverage of the 
service in hospitals. The elimination of hospital coverage is 
not a restriction of services based upon diagnosis, type of 
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illness or condition, and does not violate the freedom of choice 
laws. The "best interest" requirement does not require the 
state to provide coverage of a particular service which 
otherwise is optional under federal and state law. The 
department believes that the elimination of medicaid coverage of 
inpatient psychiatric services provided in psychiatric hospitals 
is consistent with applicable laws and regulations and within 
the department's legal authority. 

COMMENT: The department received a letter from the Health Care 
Financing Administration (HCFA) indicating that a state must 
demonstrate there will be sufficient access to services for all 
children. Although the Department has stated its hope that 
"individuals who require hospitalization to stabilize a severe 
psychiatric condition will be treated in an acute care 
hospital," there has been no specific factual showing that acute 
care hospitals will in fact be able to provide medically 
necessary inpatient hospital services to Medicaid-eligible 
children. This is required by federal law, and in the absence 
of a specific factual showing that this can be done, the 
commentor believes the Department does not have the authority to 
adopt the proposed amendments. Are there studies that indicate 
there are sufficient services available? The department cannot 
demonstrate sufficient services without inpatient hospitaliza
tion coverage. 

RESPONSE: The department disagrees with the commentor's legal 
interpretation that suggests that the department has no legal 
authority to eliminate a service coverage until it has demon
strated to the hospital providers' satisfaction that medically 
necessary hospital services will be available. The department 
believes the law requires that medically necessary treatment be 
provided, but the law does not require that the service be 
provided in a particular setting. The various state agencies 
involved in providing services to children believe, based upon 
information and observation obtained in administration of their 
programs, that medically necessary services will be available, 
although not in freestanding psychiatric hospitals in Montana. 
This informal study has provided the department with sufficient 
information to conclude that the needs of children will be met 
under the proposed rule. 

COMMENT: The Department should clearly inform the public that 
only 4 hospitals in Montana are certified to provide stabilizing 
treatment to Medicaid eligible children, and only 2 facilities 
are prepared to treat SRS children under twelve years old. The 
Department of corrections and Human Services, Department of 
Family Services and SRS should all clearly communicate to the 
community based providers that hospital emergency rooms are not 
an appropriate placement option for SED children in crisis. 
Rather, non-hospital providers should adopt plans regarding the 
appropriate referral of SED children to hospitals that provide 
mental health services. SRS understands clearly that acute care 
hospital psychiatric units are not able to fully replace the 
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longer term services previously offered at Shodair and Rivendell 
Hospitals. Acute care hospitals have neither the capacity, nor 
the specialized programs to provide treatment beyond crisis 
intervention and stabilization services. Because SRS allows 
only a fixed price under the DRG payment program, which is 
intended to provide medical stabilization rather than treatment, 
state agencies must work diligently to foster timely transfers 
to alternative treatment settings. 

RESPONSE: The department believes that the question of what 
services are medically necessary tor a particular child depends 
upon the circumstances of the child's case. The department does 
believe that psychiatric hospitalization has been used far more 
frequently than medically necessary, and that children can often 
be treated in less restrictive settings. 

The Department of corrections and Human Services is coordinating 
the development and implementation of a community-based 
continuum of care for severely emotionally disturbed (SED) 
children. Several other agencies are participating in this 
project, including the Department of Health and Environmental 
Sciences (DHES), the Department of Social and Rehabilitation 
Services (SRS), the Department of Family Services (DFS), the 
Office of Public Instruction (OPI), and the Board of Crime 
control. The service network, as currently proposed, will 
consist of five regional teams throughout the state which will 
coordinate services for children. The regional teams will be 
overseen by a state team which will establish policy and 
implement quality assurance standards. 

These agencies will be working with providers to assure that 
children receive the services they need. These agencies also 
will provide such public notices as they deem appropriate in the 
context of their respective programs and constituencies. 
Medical providers are also in a position to notify the general 
public and particular users of their services as to what 
services they consider appropriate for treatment of particular 
conditions. 

We expect that providers will monitor the market place and 
occupancy trends, and if deemed appropriate, will design, 
develop and implement services accordingly. We believe that the 
availability or non-availability of medicaid coverage and the 
need for services are some of many factors that may lead 
providers to develop new or additional services to respond tc 
patient needs. 

COMMENT= Does the Department agree that, in some circumstances, 
SED children will need inpatient hospital care beyond the scope 
of stabilization services provided by acute care hospitals? 

RESPONSE: The Department believes that in most cases, after a 
child is stabilized in an acute care facility, that the child 
can be placed in a less restrictive setting. options available 
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include residential treatment centers, outpatient hospital 
services, therapeutic group care, therapeutic foster care, and 
other co~unity-based services including psychiatrist and 
psychologist services. In those cases where hospital level 
treatment is required but is unavailable in Montana, services 
may be provided out of state. 

COKMENT= How will the Department reimburse hospitals under 
EPSDT guidelines for inpatient hospital treatment beyond that 
provided by acute care hospitals? Which facilities will the 
Department allow the necessary treatment to be provided in? 

RESPONSE: The Department will continue to reimburse acute care 
hospitals based on the payment methodology set forth in the 
inpatient hospital rules. The depart111ent is revising its 
inpatient hospital rules to increase significantly the DRG 
reimbursement for these services. This reimburse111ent will be 
available to all hospitals who are qualified to provide the 
services and are enrolled as Montana Medicaid providers. 

COMMENT: Once a child is stabilized and prepared for transfer 
to an alternative setting, what rights to adlllission do SED 
children have to other providers who contract with the State of 
Montana to provide care? 

RESPONSE: Children eligible for Medicaid will participate in 
the managed care program discussed above. The managed care team 
or managed care specialist will deterllline and arrange the lllost 
appropriate treatment options. Under medicaid contracts, the 
provider determines its adlllission policies, subject to applica
ble laws. Medicaid recipients as such do not have any adlllission 
preference over other prospective patients. The depart111ent 
cannot comment on what adlllission rights may arise under 
contracts with other state agencies. 

CQMMENT: Does the Department intend by ending freestanding 
hospital care for SED children to expand services offered in 
acute care hospital units? Does the Department (or the DFS or 
DCHS), intend to increase the capacity ot hospitals to treat 
children, either by adding beds at existing hospitals, or 
creation of new units at more hospitals? 

RESPQNSE: The Department does not have an agenda with respect 
to the expansion of services offered in acute care hospitals. 
As noted above we expect that providers will monitor the market 
place and occupancy trends, and if deemed appropriate, will 
design, develop and implement services accordingly. If 
providers determine that additional services are needed, it may 
be more appropriate to convert underutilized existing beds 
rather than adding new beds or units. The department cannot 
speak for DFS or DCHS on these issues. 

COKMEHT: once a SED child is medically stabilized in a psyche 
unit, are additional hospital services billable to state 
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agencies who extend hospitalization beyond that period covered 
by DRG payment? 

RESPONSE: Absent a specific contractual liability or court 
order, the department does not normally consider DFS or DCHS as 
third parties with a prior responsibility to pay for services 
before medicaid will pay. Accordingly reimbursement provided 
under the inpatient hospital rule will be payment in full. 
Hospitals receiving DRG payments will receive the DRG amount 
plus any appropriate outlier payments. 

CQMMEHT: Commentor suggests the Department strike the require
ment at ARM 46.12.590 (2} (b) that facilities who participate in 
Medicaid be "devoted exclusively to children." This policy 
forces providers to construct single use facilities rather than 
integrating services in available, underutilized facilities. 
SRS' policy is more costly to the public, and contrary to 
Department cost containment goals. 

RESPONSE: The rules require that the facility be devoted to 
residential psychiatric care and that the facility's goals, 
purpose and care be devoted exclusively to persons under the age 
ot 21. The rules do not require that the facility be devoted 
exclusively to residential psychiatric care. The department 
believes that the requirement of exclusive devotion to children 
under 21 is necessary to require that medicaid inpatient 
psychiatric services for children under age 21 be provided in 
facilities separate from adult facilities. The department will 
maintain this requirement. However, the medicaid rules do not 
prohibit residential treatment service providers from providing 
other services to children under age 21 if applicable department 
ot health and environmental sciences licensing and certification 
are met for the residential treatment facility. 

CQMMEHT: SRS should amend the definition at ARM 46.12.590 (2) (p) 
that "beds available" are those beds licensed and which 
physically exist. SRS should consider that facility licensure 
is sometimes not relevant to actual bed capacity in many 
facilities. For example, Holy Rosarr Hospital in Miles City is 
licensed for 100 beds, but operates only about 50 beds. Most ot 
the 50 other beds don't actually exist. Similar situations 
exist at St. James Hospital in Butte and Columbus Hospital in 
Great Falls. SRS' policy is antiquated and should be reconsid
ered. 

RESPONSE: Because occupancy will be a major component in the 
computation of capital costs, it is essential that the depart
ment have a standard and objective measure of the beds avail
able. The ctepartment has entered into protracted discussions 
with providers regarding "beds available" in the past and has 
found that numerous definitions exist. A facility has the 
option to reduce the number of licensed beds to more adequately 
reflect the number of bects in use. We believe that the use of 
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the number of licensed beds for determining occupancy is 
appropriate. 

COMMENI: one commentor stated that the department should 
redefine the term "occupancy rate" and .replace the tertn "beds 
available'' with the term "licensed beds" in ARM 46.12.590(2) (o). 

RESPQNSE: We appreciate the commentors suggestion, however, we 
believe that the commentor's version and proposed rule version 
will be construed to mean the same thing and would thus be 
applied identically. No change will be made. 

COMHEHT: On page 6 of the rule, SRS amends its reference to 
HIM-pub. 15 to read "medicare coverage issues manual" rather than 
"health insurance manual". The HIM-15 is still the "health 
insurance manual". The "medicare coverage issues manual" is 
actually a special section within HIH-10, which is the "medicare 
hospital manual". Commentor recommends that SRS retain the 
original language in the rule. 

RESPONSE: The reference in the current rule to the Health 
Insurance Manual (HIM)-15 is incorrect. The manual referred to 
as the HIM-15 is actually called the Medicare Provider Reim
bursement Manual, HCFA-Pub 15. The amended reference in the 
proposed rule was also incorrect and will be corrected in the 
final rule notice. This change in the current rule language is 
a correction only and does not make a change in the manual Which 
is used to determine allowable costs. 

COMHENT: One commentor stated that they did not understand why 
a change was proposed with respect to the department's reliance 
upon the HIM-15, particularly since residential treatment 
facilities are not certified by Medicare. 

RESPQNSE: As noted above, the proposed amendment was intended 
to correct the HIM-15 reference to state the actual name of the 
manual, the Medicare Provider Reimbursement Manual, HCFA-Pub 15. 
The "HIM-15" and the Medicare Provider Reimbursement Manual, 
HCFA-Pub 15 refer to same document. The department intends to 
make the change to reflect the titles as published on the cover 
page of the manual. There is no change from the current rule in 
the manual being used. 

Residential treatment centers will continue to be reimbursed on 
a retrospective cost basis under the proposed rule and thus the 
costs incurred by providers are subject to audit. Although the 
Provider Reimbursement Manual is issued by Medicare, we believe 
that it is more practical and appropriate to utilize these 
national standards rather than developing and implementing 
standards specific to only the Montana Medicaid program. 

COMMENT: One commentor stated that they had attempted to get a 
copy of the manual, but that the department indicated that it 
did not have any available. 
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RESPONSE: The department does not routinely maintain additional 
copies of the manual due to the time and expense required to 
maintain them. The department did not have extra copies already 
prepared. The manual was in existence and available. Upon 
request, we will make a copy of the document for the commentor, 
allow the commentor to make his own copy or make it available 
for review in this office during regular business hours. The 
manual consists of approximately 1,000 pages of double sided 
copies or about 2,000 pages in all. The first 20 pages of a 
document will be copied for free. All subsequent copies will be 
charged at a rate of $.20 per page. The commentor was also 
informed that a manual could be obtained directly from HCFA. 

COMMENT: In ARM 46.12.592(2) (c), SRS should clarify that 
education costs are reimbursable retroactive to be the effective 
date of the applicable federal regulation, and further, that 
this benefit is extended to inpatient hospital programs. 
Commentor also requests that SRS clarify that education program 
benefits are reimbursable in addition to DRG payments in acute 
care hospitals. Further, it would be more appropriate to phrase 
the rule in a positive fashion, rather than a negative one. 
Commentor' s suggestion is that the provision on educational 
costs be amended to provide that educational costs will be 
allowable under Medicaid to the extent that they are allowed 
under the recent amendments to the federal regulations, and that 
educational costs will be allowable effective on the date of 
enactment of the new federal regulations. 

RESPONSE: The department agrees that educational costs are 
allowable to the extent allowable under the amended federal 
regulation. The rule language has been revised to state the 
rule in a positive fashion. The department will apply the 
federal regulation for services provided on or after December 
21, 1992, although this is not stated in the rule. Educational 
costs incurred by acute care general hospitals are outside the 
scope of the above noted regulation and these rules. Moreover, 
educational costs are allowable only for residents of inter
mediate care facilities for the mentally retarded (ICFs/MR) as 
defined in 483.440(a) and for indiyiduals under the age 21 
receiving inpatient psychiatric services as defined in 441.154. 

COMMENT: Commentor suggests SRS adopt a "hospital hold days'' 
policy similar to the program in long term care. It is well 
known that residential and group home facilities hospitalize 
patients and then refuse to allow readmission to the facility 
upon stabilization by the hospital. Since the state is shifting 
emphasis away from hospitals to residential and group home 
models, the state must protect the children's right to readmis
sion to their "home". Such a policy will also protect hospitals 
from being used as a dumping ground for group homes and 
residential facilities. 

RESPONSE: The department does not believe that a "hospital hold 
days" policy is necessary for residential psychiatric services. 
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Hospital hold days are used in the long term care program 
primarily because of the exceptionally high occupancy rates 
experienced by nursing facilities and because of the importance 
of being able to return an elderly individual to the same 
nursing facility after experiencing an acute care episode. In 
most instances, the residential treatment center will only be 
"home" for a duration of six months or less, whereas a nursing 
home is often the permanent home of an elderly person. 

CQMMEHT: Commentor suggests that SRS reconsider the adoption of 
the hospital market basket index in place of the TEFRA limits. 
Adoption of an indexed cost system without any incentive 
payments will discourage adoption of cost containing strategies. 
The more restrictive policies also discourage the development of 
new programs and facilities, which is contrary to legislative 
efforts to increase residential programs needed to bring 
Montana's children back to the state for treatment. SRS 
policies also fail to recognize that development of treatment 
programs takes more than twelve months. New facilities spend 
several years developing staff and program resources needed to 
provide care to children. SRS should consider a partner role in 
the development of programs, rather than erecting barriers to 
development of treatment programs. 

RESPONSE: The department assumes that the commentor meant to 
suggest that TEFRA should be used in place of the hospital 
market basket index, since the rule does incorporate the market 
basket index without any incentives. While we believe it is 
important to contain cost increases, we do not agree that it is 
necessary to pay providers an incentive to control costs. We 
believe that the upper limits will provide sufficient incentive 
to control cost increases. The department does recognize that 
the development of new services and programs can take some time. 
However, we do not believe that the use of the market basket 
index instead of TEFRA for trending inflation will impede the 
development of new programs or services. 

COMMENT: It is important to remember that residential treatment 
is not a substitute for inpatient hospital treatment. The two 
types of treatments are not the same, as evidenced by the fact 
that JCAHO accredits the two types of facilities under different 
sets of standards. We believe Montana would run afoul of both 
JCAHO accreditation standards and federal law if it were to 
attempt to use residential treatment in situations in which 
inpatient hospital treatment is required. 

RESPONSE: The department does not intend to suggest that 
residential treatment facilities should accept patients whose 
conditions actually require a more restrictive level of care. 

COMM.EHT= The proposed rules use the terms "residential 
treatment services" and "residential psychiatric care" inter
changeably. The rules should be amended to use only the term 
"residential treatment services" to avoid confusion and because 
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it is more accurate. Also, "residential treatment facility" is 
defined in section 50-5-101, MCA rather than 50-5-103 as stated 
in the proposed rule. 

RESPONSE: The two separate tel1DS were used purposely. The 
tel1DS are separately defined, and follow the similar separate 
definitions specified in section 50-5-101(40) and (41), MCA. 
The department believes these tel1Ds are clear and will retain 
the use of the separate terms. The department agrees that the 
statutory citation is incorrect and has corrected the citation 
in the final rule. 

COMMENT: The commentor believes that the provision concerning 
emergency admissions should be deleted entirely. 

RESPONSE: The department concurs and will delete the reference 
to emergency admissions. 

CQMMEHT: One provider stated that they disagreed with setting 
the base period as the first full 12-month cost reporting period 
ending after June 30, 1985 with no exceptions, because they had 
planned to combine the first two years of cost reporting to make 
this determination. 

RESPONSE: It is not the intent of the department to change the 
base year for residential treatment facilities who have had 
their base year previously determined. The department has 
already determined which year will be the base year for the 
commentor and thus the commentor will not be negatively impacted 
by the proposed rule changes. We would also like to note that, 
contrary to the commentor' s statements, the provider has not 
requested permission to use the first two years of operations as 
the base period, nor has the department agreed to such a change. 
We believe the provider may be confused by the department's 
intent to audit the first two years of operations at the same 
time. Although the audit will span a two year period, the 
administrative rules regarding base years and ceilings will be 
applied to each applicable period. 

COMMENt: The commentor felt that ARM 46.12.592(5)(c) may be 
confusing since it may not be clear as to which capital-related 
costs would be excluded from the base period. 

RESPONSE: The department concurs with the commentor and has 
amended the rule language to specify subsection (i) of 42 CFR 
41:!,130. 

COMHEHT: An objection was raised with respect to the use of the 
market basket index for setting maximum increase percentages for 
residential treatment centers since RTCs are not hospitals. The 
commentor also objected to the elimination of the upper limit as 
contained in TEFRA. 
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RESPONSE: It is the department's position that the current rule 
does not utilize TEFRA and that this is not a change in the 
reimbursement policy. Clarification has been added to the 
proposed rule to make sure providers are aware that TEFRA will 
not be applied. 

The department believes that the market basket index is the most 
appropriate standard to apply to residential treatment 
facilities. The market basket index is an inflationary ceiling 
applied to hospitals who are exempt from prospective payment 
reimbursement. Inpatient psychiatric facilities are among those 
facilities which are exempt from the Medicare prospective 
payment system. While residential treatment centers are not 
inpatient psychiatric hospitals, they are similar in nature. 
We also believe that the use of the market basket index is a 
generous application and should be advantageous to the residen
tial treatment facilities. As noted by the commentor, RTCs are 
not hospitals. Accordingly RTCs do not incur many of the costs 
to which hospitals attribute cost increases. 

COMHENT: The Department proposes to set a ceiling on reimburs
able operating costs. This appears to be terribly discrimina
tory to efficient operators. There is no financial incentive 
for holding costs down under this type of scenario. This 
Section tells residential treatment facilities that if they 
artificially increase expenses and inflate costs in their base 
year, they will be way ahead in the future. Yet, those who 
limit those costs by exerting efficient controls on their 
operation will essentially be penalized. This section must be 
revised to encourage efficient operations. 

RESPONSE: The department strongly disagrees with the 
commentor' s suggestion that operating ceilings should not be 
imposed. Numerous studies of cost reimbursement principles and 
practices have shown that if no ceilings are applied to 
operating costs, tbat costs cannot be controlled. Providers 
would have no incentive to control costs if no ceiling were 
applied. 

SQMMENT: One provider objected to limiting annual cost 
1ncreases by using prospectively estimated market basket indexes 
as specified in ARM 46.12.592(8) (a), because the provider has no 
way to control the annual percentage increases in such items as 
utilities, food prices, workers' compensation premiums, and 
other insurance premiums. The commentor stated that the whole 
system must be retrospective in order for it to work. 

RESPONSE: It appears that the commentor is again suggesting 
that all costs be reimbursed regardless of the rate of increase 
in costs. The department strongly disagrees. The department 
believes that costs would increase unreasonably if there were no 
lilllitations. We believe the limitations set forth in the 
proposed rules are reasonable and are generally accepted 
practices of cost containment for cost-based providers within 
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the health care industry. By establishing ceilings in advance, 
providers are encouraged to develop and monitor budgets and 
contain costs. The market basket index is a hospital wage and 
price index that incorporates approximately weighted indicators 
of changes in wages and prices that are representative of the 
mix of goods and services included in the most common categories 
of inpatient hospital operating costs. We believe this index 
more than takes into account increases in the items mentioned by 
the commentor. 

COHMEHT: ARM 46.12.592{9) (a) should allow providers to receive 
at least their ceiling amount for any period. 

COMMENT: The proposed rule should be amended to provide that 
Medicaid will recognize and pay the maximum increase even in 
periods where Medicare may not provide for a target rate 
increase. The rule should state that this maximum increase 
percentage applies except in those cases where Medicare 
specifically precludes Medicaid from applying the increased 
percentage. 

RESPONSE: The department disagrees with the concept of 
reimbursing providers for the maximum increase percentage if 
costs have not been incurred to warrant such an increase. If 
providers keep costs within the established ceilings, the costs 
will be reimbursed to the extent the costs are reasonable and 
allowable as specified in these rules. We do not believe it is 
either necessary or appropriate to reimburse facilities for 
costs that are not incurred. 

COMMENT: The commentor believes that TEFRA incentives should be 
included in the rule to encourage cost containment. By limiting 
incentive payments and establishing ceilings, etc., the 
Department is encouraging cost explosions which will ultimately 
cost the Department much more money in the long run. 

RESPONSE: The department disagrees with the commentor that 
costs will explode. To the contrary, the department believes 
that the use of base rates and ceilings will control the rate of 
cost increases in residential treatment facilities and will 
encourage economic and efficient operations. TEFRA incentives 
are an integral component of the Medicare prospective payment 
system. Neither the current rule, nor the proposed rule will 
utilize TEFRA incentives for medicaid purposes. Residential 
treatment centers are not reimbursed on a prospective basis at 
this time and we do not believe it is either necessary or 
appropriate to provide incentive payments under a cost based 
retrospective reimbursement system. In addition, Medicare does 
not provide incentives for hospitals which are exempt from the 
PPS reimbursement system. 

COMMENT: ARM 46.12. 592 (9) (d) clearly contradicts the provisions 
contained in paragraph (9) (b). Under subpart (b) providers can 
obtain exceptions to the ceilings. But under subpart (d), the 
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Department will not reimburse for those cos:ts even if an 
exception is: allowed. 

RESPONSE: The department will clarify the language in (9) (d) to 
make it clear that when exceptions to the ceilings are allowed 
by the department, that those cos:ts will be reimbursable. 

COMHENT: One commentor questioned why the reference to 
disproportionate share hospitals in the current rule was being 
removed in the proposed rule. Commentor felt that if inpatient 
psychiatric facilities were eligible for DSH then residential 
treatment centers should also be eligible. 

RESPONSE: Only hospitals are eligible for DSH payments. since 
residential treatment facilities are not hospitals, the 
reference to DSH payments was removed from the proposed rules. 

COMMENT: One commentor expressed concern that the proposed rule 
excludes malpractice insurance costs from operating costs. 

RESPONSE: The rationale for excluding malpractice insurance 
costs from the base period operating costs is because histori
cally these costs have fluctuated wildly from year to year and 
have caused or would have cause• significant impacts on the base 
period costs and future ceilings. The malpractice insurance 
costs are reimbursable and are added back during the computa
tion of the cost settlement amount. The department will clarify 
the rule to make this point clear. 

COMMENT: The proposed rule needs to clearly state that leave 
days not reimbursed by Montana Medicaid are not to be included 
in Medicaid inpatient days for purposes of this calculation. 

RESPONSE: Therapeutic home visit days not reimbursed by Montana 
Medicaid are not included in Medicaid inpatient days for 
purposes of the calculation in ARM 46.12.592(6) (d). The 
computer system used by the department's fiscal intermediary to 
generate cost settlement information counts only those days 
actually paid for by Medicaid as Medicaid days. We do not 
believe additional clarification is needed. 

COMHEHT: The commentor felt that SRS should set forth time 
frames for requesting exceptions to operating cost ceilings and 
establish procedures to be ~allowed by the provider in making 
the request and by the department in reviewing and responding to 
the request for exceptions. The rule should set forth the 
method for adjusting an approved rate exception and should also 
set forth whether an exception must be requested year after 
year, or if once granted, is approved for so long as the 
condition or circumstance giving rise to the exception exists. 

RESPONS£: The department does not believe further changes to 
this section of the rule are warranted. We do not believe the 
establishment of specific time frames will improve the process 

~lontana Admin~strative Register 12-6/24/93 



-1383-

and in fact they may be detrimental to either or both the 
provider and the state if the matter is of such a nature that a 
resolution cannot be arrived at within preestablished time 
frames. The method for adjusting rate exceptions may vary 
depending on the circumstances and we do not believe a "one size 
fits all" approach is appropriate for this process. 

COMMENT: Commentor suggested the rule clearly specify the type 
of report the department requires to be filed for cost reports. 

RESPONSE: The department requires facilities to complete the 
HCFA-2552 cost report form. We do not believe it is necessary 
to specify the form number. 

COHMEHT: The requirement that business records of any related 
party including any parent or subsidiary firm be available at 
the facility is impractical and should be deleted. At a 
minimum, this section should be modified to state that these 
records be made available at the related entity's offices. 

RESPONSE: The intent of this section is to require facilities 
to provide adequate documentation to support the costs they have 
claimed for Medicaid reimbursement. We do not believe it is 
reasonable to require an audi_tor to travel to the place of 
business of a related party or parent company. The responaibil
ity of documenting the allowability of all costs claimed rests 
with the provider and we believe the provider should be required 
to produce the documentation at the facility. 

CQMMENT: The commentor expressed concern that out-of-atate 
providers do not file the HCFA-2552 cost report and also do not 
have a separate audit report issued each year. The proposed 
rule will require such out-of-state facilities to prepare 
separate audited financial statements at an additional expense. 
The rules should provide for the submission of financial 
statements which are part of a consolidated financial statement. 

RESPONSE: The department would much prefer that all residential 
treatment centers complete and file HCFA-2552 cost reports, 
however, in those instances where a provider is not required to 
file the HCFA-2 552, audited financial statements will be 
required. Cost report information or audited financial 
statements are needed to set interim rates and to perform cost 
settlements to ensure that all Medicaid payments reflect only 
those costs allowable under the Montana Medicaid program. 
Consolidated financial statements do not provide the detailed 
information necessary to complete these tasks. If the depart
ment determines that audited financial statements do not provide 
adequate information for Medicaid purposes, the department may 
change the rule at a later date to require the submission of 
HCFA-2552 from all providers regardless of whether they are 
located in state or out of state. 
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COMMENT: Each of the proposed rules continues to rely on 
53-6-141, MCA as part of the statutory authority being i~ple
~ented. This code section, fo~erly detailing the a~ount, 
scope, and duration of assistance, was repealed by the Montana 
legislature in 1989. It is no longer good implel!lenting 
authority for the proposed rules. 

BESPONSE: The deparbent does not rely on section 53-6-141, MCA 
in adopting these rules. The citation to this section has been 
retained in the list of imple~enting authorities for historical 
purposes. The depart~ent is required to retain this reference. 
The department actually relies upon only the underlined sections 
of the code for purposes of the proposed a~end~ents. 

COMHENT: The occupancy percentage should be applied only to the 
depreciation, interest and other capital cost!: allocable to 
patient care areas of the facility. To apply the ~inirnum 
occupancy factor to general service overhead capital costs 
allocable to ad~inistration, medical records and similar areas 
of the facility inappropriately excludes a portion of these 
costs, when the objective should be to exclude excess and unused 
patient care space. 

RESPONSE: The department believes that the minimu~ occupancy 
percentage should operate to exclude recognition of all excess 
capacity in the facility, not just patient areas. The rule will 
not be revised as suggested. 

5. These amendments are effective July 1, 1993 and apply to 
services provided on or after July 1, 1993. 

Rule Rev;~.ewer D~rector, SOclal and Rehabilita 
tion Services 

Certified to the Secretary of State ----~Ju~n~e~1~4 _________ , 1993. 

Montana Administrative Register 12-6/24/93 



-1385-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1226, 
46.12.1229, 46.12.1231, 
46.12.1235, 46.12.1237, 
46.12.1243, 46.12.1246, 
46.12.1249, 46.12.1258 and 
46.12.1260 pertaining to 
medicaid nursing facility 
reimbursement 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1222, 
46.12.1226, 46.12.1229, 
46.12.1231, 46.12.1235, 
46.12.1237, 46.12.1243, 
46.12.1246, 46.12.1249, 
46.12.1258 AND 46.12.1260 
PERTAINING TO MEDICAID 
NURSING FACILITY 
REIMBURSEMENT 

TO: All Interested Persons 

1. On April. 29, 1993, the Department of Social and 
Rehabilitation Scl"Vices p.~blished notice of the pJ:OjX)sed am"ndrrent of rules 
46.12.1222, 46.12.1226, 46.12.1?.29, 46.12.1231, 46.12.1235, 
46.12.1237, 46.12.1243, 46.12.1246, 46.12.1249, 46.12.1258 and 
46.12.1260 pertaining to medjcaid nursing facility reimbursement 
at page 662 of the 1993 Montana Administrative Register, issue 
nuinber 8. 

2. The Department has amended rules 46.1.2.1235, 
46.12.1237, 46.12.1249 and 46.12.1258 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.1222 DEFINITIONS Subsections (1) through (14) (e) 
(xxxi) (D) (V) remain as proposed. 

fEl '<'it:amiAB. liiHlt:i•,•itamiAs. ·tffimift B"l'e"@le!nel'ltcs afl~ 
ealei\llft supelemeA~sr aRe 

Subsection (14) (e) (xxxi) (F) remains as proposed in text but 
is renumbered (14) (e) (xxxi) (E). 

Subsections (14) (e) (xxxii) through (:20) remain as proposed. 

AUTH: 53-6-113 MCA 
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA 

46.12.1226 NURSINGFACILITYREIMBURSEMENT Subsections (1) 
through (3) (b) remain as proposed. 

(c) A provider's per diem rate effective July 1 of the 
rate year shall not exceed the provider's AVERAGE per diem 
private pay rate for a semi-private bed. PLUS THE AVERAGE COST, 
If ANY. OF ITEMS SEPARATELY BILLED TO PRIVATE PAY RESIDENTS. as 
specified by the provider in the department's survey of private 
pay rates conducted annually between April 1 and July 1 prior to 
the rate year. Providers who do not respond to the department's 
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survey by July 1 of the rate year. will be subiect to withhold
ing of their medicaid reimbursement in accordance with ARM 
46,12.1260. THE RATE SPECIFIED BY IHE PROVIDER IN IHIS SUBVEY 
WILL BE REFERRED TO AS THE REPQRTEP RAT£.. 

(iJ Upon reqUest. providers must provide the department 
or its agents with records and information regarding the private 
pay rates charged to residents. If the department determines 
after desk review or audit that the provider=s HAS DEGREASEP THE 
REfORTE!) private pay rate bas deenased t;rem or tbat the 
proyider has in fact customarily charged private paying 
residents less than. the REPOETED rate epeeifiea in tbe 
liel!aftl!!e!lt's BV;r.,.ey Eieseribed ifl &!;!bseetien tel. the department 
will decrease the provider's medicaid per diem rate. retroactive 
to July 1 of the rate year. to the amount of the decreased or 
actual private pay rate customarily charged to private p£Ying 
residents during the rate year,. THE DEPARTMENT WILL DECREASE 
THE MEPICAIP BATE ONLY If IHE QECREASED AMOUNT OF THE AVEBAGE 
PRIVATE PAY BAIE AHD SEPAMTEI.X BILLED IIEMS IS LOWER THAN THE 
CQMPYTEP MEPICAIP RATE. aftd-aAny overpayment will be collect~d 
as provided in ARM 46.12.1261. 

Subsections (3) (c) (ii) through (13) remain as proposed. 

AUTH: 53-6-113 MCA 
IMP: 53-6-10~, 53-6-111 and 53-6-113 MCA 

46.12.1229 OPERATING coST COMPONENT Subsections ( 1) 
through (3) remain as proposed. 

(4) The operating cost limit is ~ ~ 1lQl of median 
operating costs. 

Subsection (5) remains as proposed. 

AUTH: 53-6-113 MCA 
IMP: 53-6-101, 53-6-111 and 53-6-113 MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT 
Subsections (1) through (3) remain the same. 
(4) The direct nursing personnel cost limit is ~ ~ 

~ of the statewide median average wage, multiplied by the 
provider's most recent average patient assessment score, 
determined in accordance with ARM 46.12.1232. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA 

46.12.1243 INTERIM PER DIEM RATES FQR NEHLY CONSTRUCTED 
FACI~ITIES AND NEW PROVIDERS Subsections (1) through (2) 

(c) remain as proposed. 
(d) FOR CHANGES IN PROVIDER OCCURRING ON OR AfTER JULY 1. 

1993. ~he provider's interim rate shall remain in effect until 
the provider has filed with the department in accordance with 
ARM 46.12.1260 a complete and accurate cost report covering a 
period of ato least. six months participation in the medicaid 
program in a newly constructed facility, as a new provider or 
following a change in provider as defined in ARM 46.12.1241. 
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Subiect to subsection C2l Cdl Civl. JP1he interim rate will be 
adjusted only upon computation of a new interim rate effective 
July 1 of each rate year, or following a rate adjustment request 
by a new provider with an interim rate set using a previoua 
provider's cost report, as follows: 

Subsections (2) (d) (i) through (2) (d) (iv) remain as 
proposed. 

(A) t:he applieaele ma~tim- rat:e 'll'lder iH!e pre·~ieiel'le ef 
ARM t6.12ol226 1 ae applied t:e ~e teeilit:y'e e~era!e per die. 
rat:e il'l effeet. fer t:he el'lt:ire pre•~ia'le rat:e :I' ear, ae if l'le 
efial'l!e il'l pre• .. ider h&d eee'lrredJ er if the previous IWfleP' 1!1 

PROVIDER's rate was less than or egyal to the bed-weighted 
median rat~ for all facilities for the current year. then the 
new provider's interim rate shall be the lesser of: 

Cil the previous ewner's PROVIDER'S rate adjusted by an 
amount. if anv. determined in accordance with subsections 
121 Cdl Cil through Ciiil; or 

Subsection (2) (d) (iv) (A) (II) remains as proposed. 
(B) ~c eea wei~ht:ed--~&e6j,;:ut rat.e :fer all :faeilit:ies, 

w~iehe~er iB~ if the orevious ewner'e PROVIDER'S rate was 
greater than the bed-weighted me~ian rate for all providers for 
the current year. then the new provider's interim rate shall be 
the previous ewner'e PRQVIDEB'S rate. 

subsections (2) (e) through (3) (b) (iii) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12.1246 ITEMS BILLABLE TO RESIDENTS Subsections (1) 
through (1) (b) remain as proposed. 

(~) cosmetics AND GROOMING ITEMS AND SERVICES IN EXCESS 
Of TffOSE FOR WHICH PAYMENT IS MADE BY MEDICABE OR MEDICAID; 

(iQ) PERSONAL COMFORT ITEHS. INCLQOING tobacco products 
and accessories. NOTIONS. NOVELTIES. AND CONFECTIONS; 

Subsections (1) (e) and (f) remain as proposed. 
(~) television, RADIO and private telephone rental; 
(Jah) less-than-effective drugs (exclusive of stock items); 

( i) VITAMINS' MULTIVITAMINS I 'VITAHIN SUPPLEMENTS AND 
CALCIQM SUPPLEMENTS: 

Cjl PERSONAL REAPING MATERIALS; 
Ckl PERSONAL CLOTHING; 
I 1 l FLOWERS AND PUNTS i 
Cml PRIVATELY HIRED NUBSES OR AlPES; 
lnl SPECIALLY PREPARED OR ALTERNATIVE FOOp REQUESTED 

INSTEAD OF POOP GENERALLY PREPABEp BY FACILITY; AND 
Subsection (1) (i) remains as proposed in text but is renum

bered (1) (o). 
Subsections (2) through (2) (b) remain as proposed. 

AUTH: 53-6-113 MCA 
IMP: 53-6-101 and 53-6-113 MCA 
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46.12.1260 COST REPORTING. DESK REVIEW AND AUPII Subsec
tions (1) through (4) (a) (ii) remain as proposed. 

Ciiil FOR CHANGES IN PROVIDERS OCCQRRING ON OR AFTER JULY 
1. 1993. within 90 days after six months participation in the 
medicaid program for proyiders with an interim rate established 
under ARM 46.12.1243. Subsequent cost reports are to be filed 
in accordance with section Cil above and subsequent cost reports 
shall not duplicate previous cost reporting periods. 

subsections (4) (b) through (7) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

4. The amendments to ARM 46-12.1222(14) (e) and ARM 
46.12.1246 will be effective october 1, 1993 and will be applied 
to nursing facility services provided on or after october 1, 
1993. All other amendments specified in this notice will be 
effective July 1, 1993 and will apply to nursing facility 
services provided on or after July 1, 1993. 

5 . The Department has 
commentary received: 

Licensed to Non-licensed Ratio 

thoroughly considered all 

COMMEHI: The department is proposing to calculate providers• 
licensed to non-licensed ratio from cost report information 
rather than from the wage survey. Because this ratio is so 
important in determining staffing requirements and if the change 
causes a significant shift in the ratio, the department should 
not implement this change or should phase-in this change. Draft 
information provided does not indicate that this change in 
calculation of the ratio has changed the ratio significantly. 

CQMMEHT: the department should provide an assurance in the 
response to comments that changing the source of data used by 
SRS in computation of the licensed management minutes will not 
appreciably affect the staffing requirements or the average 
patient assessment score. 

RESPONSE: The department proposed to use cost report information 
for the calculation of the licensed to non-licensed ratio 
because we believe it is more accurate. This information is an 
accumulation of 12 months of data rather than a one-month snap 
shot of information as is presented on the monthly wage survey 
of providers. The department's analysis indicates that the cost 
report information computes an accurate licensed to non-licensed 
ratio that is not significantly different from the survey 
results that we have accumulated over the last several years. 

Proposed 1994 ratio 
1993 ratio 
1992 ratio 
1991 ratio 
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1-793 
l. 804 
1.779 
l. 764 
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The department will eliminate use of the survey of wages, 
benefits and hours, and will use the cost report inforlllation to 
compute the licensed to non-licensed ratio for fiscal year 1994 
and subsequent years. 

Resident PUD4s Charqes 

COMMENT: The department is adopting the regulations pertaining 
to charges to resident funds effective July 1, 1993. These 
federal regulations are not effective until october 1, 1993. 
These rules should not be implemented until the federally 
required effective date of October 1, 1993. 

RESPONSE: The department agrees with this request and will make 
these changes effective on the federal regulation implementation 
date of October 1, 1993, as published in the November 12, 1992 
federal register. 

CQMMEHT: The proposed rule contains changes in costs which may 
be charged separately to medicaid patients and those which must 
be included in the medicaid daily rate. This is being done to 
comply with federal regulations published November 12, 1992 in 
the Federal Register. We do not believe that the federal 
regulations dealing with costs for which facilities may not 
charge residents require facilities to provide vitamins, 
multivitamins, vitamin supplements and calcium supplements as 
part of the daily rate. Because the regulation does not clearly 
require these items to be included, we recommend that these 
items be removed from section 46.12.1222 and be inserted back 
into section 46.12.1246 as items billable to residents. Without 
a clear federal mandate, there is no reason for the department 
to require a facility to provide these items and drive up the 
cost of nursing home care. 

RESPONSE: The federal regulations and the comments and responses 
that were issued with these regulations do not address specifi
cally whether vitamins, multivitamins, vitamin supplements and 
calcium supplements are resident billable items. Health care 
Financing Administration staff have indicated in conversations 
with department staff that these items are not addressed 
specifically in these regulations and that it is left to the 
state to determine its policy on this issue. Since there is nc 
clear federal mandate to include these items as part of the per 
diem rate, the department will list them as patient-billable in 
ARM 46. 12. 1246 until such time as there may be a federal 
requirement to include these specific items and their costs in 
the per diem rate. 

COMMENT: section 46.12.1246 should be expanded to include the 
complete list of items billable to residents as specified in the 
federal regulation. Items listed in the federal regulation but 
not included in the proposed rule at section 46.12.1246 include 
the following: personal comfort items, including smoking 
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materials, notions and novelties, and confections; grooming 
items and services in excess of those for which payment is made 
under medicaid or medicare; personal clothing; personal reading 
matter; flowers and plants; noncovered special care services 
such as privately hired nurses or aides; specially prepared or 
alternative food requested instead of the food generally 
prepared by the facility. We believe that adding these items 
would bring the rules more closely in line with the federal 
rules and avoid any confusion. 

RESPONSE: The department agrees that the addition of these items 
and services in the list of items billable to residents in the 
administrative rules would serve to clarify the list of billable 
items for facilities and would be in line with the federal 
regulations. ARM 46.12.1246 has been modified to include this 
list of items and services. 

Private Pey Limits 

CQMHEHT: I support the change regarding the private pay 
limitation. Medicaid should not be paying facilities in excess 
of their private pay charges. 

COMMIDIT: The definition for the per diem private pay rate 
should be changed to clarify that the "per diem private pay 
rate" means the average per diem rate charged to private pay 
individuals plus the average cost of ~tems separately billed to 
private pay residents that are included in the medicaid per diem 
rate. 

COMHEHT: The rule should be changed to allow for a medicaid 
rate that has been limited because of a private pay rate to be 
increased if the private pay rate increases during the rate 
year. The legislative language provided that medicaid would not 
pay more than the private pay rate. It did not provide that 
facilities be penalized for keeping their private pay rate as 
low as possible for as long as possible. Once a facility's 
private pay rate is at least equal to the facility's calculated 
medicaid rate under the formula the facility should be entitled 
to that rate. Facilities should be allowed to phase in higher 
rates during the year, rather than make a large increase at one 
time and the department should adjust rates for limited nursing 
facilities who raise their rates throughout the year. 

COMMEHT: We are concerned with the wording in 46.12.1226 
(3) (c) (i) regarding the statement that any decrease in the 
amount customarily charged private paying residents from that 
reported in the department's annual survey will result in 
decreased reimbursement to a facility. This drop in the 
customary charges to private paying customers should not result 
in decreased reimbursement to a facility unless the total 
charges drop below the medicaid reimbursement level. I believe 
the department intended to apply this section in the following 
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~nanner and would suqqest the followinq wordinq chanqe: the 
depart~nent will decrease the provider's ~nedicaid per die~n rate 
to the extent the medicaid aggregate charges, expressed as a per 
die~n, co~nputed using actual rates customarily charged private 
payinq residents is below the provider's medicaid per diem rate 
as calculated in sections 46.12.1229-46.12.1258 retroactive to 
July 1 of the rate year, and any overpayment will be collected 
as provided in ARM 46.12.1261. 

CQMMENI: We recommend that the private pay limit be modified tc 
allow for changes in the private pay rate if such changes 
correspond with the beginning of a facility's fiscal year rather 
than on a state fiscal year. 

CQMMENT: We oppose the method of imple~nenting a private pay 
limit in the payment for~nula. The savings will likely be 
immaterial, and would actually force some providers to raise 
private pay rates to match medicaid payments. This limit flies 
in the face of facility efforts to contain medical costs. 
Providers who support the department's bed tax proposal now must 
explain that the policies of taxing bed days and the private pay 
limits mean that their rates must be increased. 

RESPONSE: The department was directed to implement the private 
pay limit as part of a legislative cost containment provision 
that was included in House Bill 2, the general appropriations 
bill, during the 1993 legislative session. The legislative 
language limits a facility's medicaid rate to no more than the 
facility's private pay rate. The proposed rule would implement 
a limit on medicaid reimburse~nent if a facility's private pay 
rate is lower than the computed medicaid rate. The department 
will survey nursing facilities to determine the private pay rate 
effective July 1, 1993. If the private pay rate is less thar. 
the July 1 medicaid rate computed under the reimbursement 
for~nula, then the facility's medicaid reimburse~nent is limited 
to the facility private pay rate for the entire rate year. 

The survey for~n sent to all providers requires providers to 
report their private pay rate effective July 1, 1993. The 
department requested that each facility report its per diem rate 
based upon a semi-private room and a per bed day amount for 
separately billable items and services which are included in the 
medicaid per diem rate. If the facility has a range of private 
pay rates for semi-private rooms, facilities should averaae 
these rates or report the rate for the level of services that 
most closely matches the medicaid requirements. Facilities were 
also notified that the department will not set the final 199< 
nursing facility per diem rate until the facility responds to 
the survey. 

The private pay limit is intended to insure that the medicaid 
program is not paying more for nursing facility services than 
private paying residents are charged. Additional language will 
be added to the rule to clarify the department's intent that the 
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facility's medicaid rate will decrease during the rate year if 
the private pay rate is less than the rate specified in the 
survey, and the average private pay rate and separately billed 
items are lower than the computed medicaid rate. 

The private pay limit will be based upon the private pay rate 
effective July 1 and rates will not be adjusted upward for 
private pay rate increases occurring during the year. To 
monitor private rates and to continually adjust rates would be 
costly and is not administratively feasible. Each facility will 
need to evaluate the cost of providing nursing facility care and 
compare this to the private pay charges in order to determine if 
the private pay rate is reflective of the cost of providing care 
for the year beginning July 1. Based on this analysis, some 
private pay rates may need to be raised, not because of the 
limit on the medicaid rate but because the cost of providing 
this care is greater than what is being charged to the private 
paying resident for this care. Medicaid should not be respon
sible for absorbing costs of providing care to private paying 
residents. If facilities increase their private pay rates 
during the year there will be no adjustments to the computed 
Medicaid rate established on July 1. 

Property component 

COMMENT: Although we are not in agreement with the property 
component calculation we will not object to those rules as the 
department continues to work on revising the property method
ology. 

COMMEtJT: The department should consider potential adjustment to 
the property rate upon a change of ownership if a provider 
incurs additional property costs with the goal of implementing 
efficiencies in the operations of the provider. Since the 
medicaid program will benefit significantly from these savings 
it would be appropriate to provide a consideration for a special 
property rate adjustment in these cases if the operating cost 
savings exceed the property cost increases. 

RESPONSE: The department will continue during the next year to 
evaluate changes to the system for reimbursing property costs. 
The department will be analyzing the recently completed property 
reimbursement study and, in conjunction with a property 
reimbursement task force, will consider property reimbursement 
changes for rate year 1995. The department is interested in any 
ideas from providers on possible changes in the property reim
bursement methodology. 

Change in Provider Provisions 

COMMENT: ARM 46.12.1260 requires a cost report to be filed 
after six months participation following a change of ownership. 
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Thi$ cost report would be used to issue a ~ore pro~pt retroac
tive settle~ent. While it is desirable to implement a final 
retroactive settlement as soon as possible there are so~e issues 
which need to be addressed in making a change such as this. Due 
to timing of the change in ownership the provider's expenses for 
the first six months may not include the full amount of some 
expenses that the facility will be incurring. These expenses can 
be distorted depending on the timing and circumstances of the 
change in ownership. 

suggestions for options when a change in ownership occurs are: 

Leave the cost reporting requirement as it has been in the past 
to allow the provider flexibility in selecting the most 
representative period for cost reporting. or, adopt the pro
posal requiring a six month cost report, but allow flexibility 
in the rate $etting procedure to adjust the expenses on the six 
month cost report for issues which can be documented as costs 
not included in the cost base. Adjust the costs to reflect six 
months of expenses rather than one or two months costs for item~ 
that are not fully reported. Another option to encourage 
efficiency would be to set the rate based on a blend of the rate 
computed from the six month cost report and the rate computed 
using the p!·ior owner's cost report. The midpoint could be used 
to compute the settled rate. We would suggest that the rate 
computed by the blend be used for the retroactive adjustment to 
the rate for the initial period as well as the subsequent July 
1 rate setting, and would be considered the base period cost 
report. These changes would allow more equity to the rate 
setting process. 

RESPONSE: The department proposed to modify the rule regarding 
interim rate providers in order to require the submission of a 
cost report after six months participation in the medicaid 
program. This rule was proposed to allow new providers and the 
department a method to speed up the settlement process with 
interim rate providers. Most providers who are operating under 
an interim rate computation are requesting that they be able to 
submit cost reports of six months participation to settle up on 
the interim rate. While it may be true that for some providers 
the six month cost report does not include all of the costs that 
may be incurred by the provider, in most instances six months o~ 
cost data will be representative of the operations of the new 
provider and will be accurate cost information to settle the 
interim rate for that provider. All providers could argue tha~ 
there are some costs that are not fully represented in the~r 
cost base that would require this type of adjustment to be 
considered. The proposal to project future costs and add them 
to six months of actual cost does not make sense. Under this 
proposal the interim rate would then be settled based partly on 
projections of costs or approximations of costs, rather than on 
actual cost. 
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The use of a six month report will allow the department to keep 
interim rates to a minimum and will allow providers to have 
settlements of these rates in a more timely manner. This will 
eliminate the issuance of two and three rate changes for 
providers when the cost report is filed and the settlement 
impacts two or three rate periods. This will reduce complexity 
from a provider standpoint and will lessen the administrative 
time involved for the department in adjusting rates retro
actively over several reimbursement periods. 

Allowing providers to choose from a six month report and a 
regularly filed cost report of at least six months would unduly 
complicate the settlement process and would provide an opportu
nity for providers to game the settlement process depending on 
the cost experience during those two reporting periods. Since 
the majority of providers with interim rates prefer the quicker 
settlement of the interim rate the department will adopt the 
rule as proposed and will require the six month report for the 
settlement of an interim rate. In order to provide providers 
sufficient notice, we will implement the six month filing 
requirement for changes in provider occurring on or after July 
1, 1993. Current rules will apply for interim rates and cost 
report filings for changes in provider occurring prior to July 
1, 1993. The department has also revised the proposed rule 
references to changes in Ol!aJership to refer to changes in 
provider, consistent with other language in the rules. 

Direct Nursing Computation: 

COMMENI: Some providers comDiented on the computation of the 
direct nursing component and the use of base period cost report 
information and base period patient assessment history to 
compute a base period wage rate prior to application of 
inflation. The concern was that the use of the patient 
assessment information does not compute a true wage rate and 
that the use of the staffing report patient assessment component 
might compute a better approximation of the wage rate in the 
base period. There were suggestions that this change should be 
made to the direct nursing computation. 

RESPON~E: The use of the staffing report information in the 
computation of the direct nursing component may have some merit 
for further analysis. The department's understanding of how 
this would change the direct nursing computation would be that 
the base period nursing costs would be divided by averaged 
staffing report patient assessment information from the same 
cost reporting period to compute the base period wage. 
Providers with high costs and low staffing would have a higher 
base period wage component prior to inflation being added. 
conversely, providers who have average or high costs and who 
also use more staff would receive a lower component based an how 
the facility staffed in the base period. 
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There are some inherent problems with using the staffing reports 
as a indicator of wages. For example, the staffing reports are 
reflective of only direct care hours. Cost reports include all 
costs associated with nursing. Abstracts are reflective of the 
care needs during the base period, while the staffing report is 
reflective of how the facility staffed (at the minimum, within 
lO't or higher) . The patient assessment information is validated 
during the year, while the staffing report information is 
validated only on selective audit. Using the staffing report, 
facilities which staff to the minimum may receive more money in 
this component than the one who staffs at higher ratios. There 
are many unanswered questions about using the staffing report to 
compute the wage component and this would be considered a major 
change in the methodology which would impact every provider and 
the computation of the nursing component. The department will 
consider the merit of this change in its analysis of the patient 
assessment system and conversion to a system of reimbursement 
that incorporates the minimum data set. 

Percentage Changes: 

COMMENT: Legislative appropriations are insufficient to fund 
the methodology with the operating limit percentage at 115% of 
the median and the direct nursing limit at 130% of the median. 

RESPONSE: In the final rule, the department has reduced the 
percentages for the operating and direct nursing component 
limits from those proposed in the rule notice. The operating 
component limit will be set at 110% of the median and the direct 
nursing component limit will be set at 125%. The rates set 
using the current percentages will comply with legal require
ments that rates be reasonable and adequate to meet the costs 
which must be incurred by efficiently and economically operated 
facilities in order to provide care and services in conformity 
with applicable state and federal laws, regulations, and quality 
and safety standards. The department proposed using the 
increased percentage levels to meet target levels which the 
department agreed to meet if sufficient funds were appropriated. 
Sufficient funds were not appropriated to implement these 
percentage levels, and the department does not believe that the 
higher levels are necessary to comply with legal requirements. 
The percentages for the incentive component will remain as 
proposed in the first notice of the rule. The department 
estimates that any funding that is not projected to be distri
buted through initial rates set for July 1 will actually be 
distributed as nursing facility reimbursement as the result of 
rate appeals, patient assessment adjustments, increased 
reimbursement for services provided to head-injured residents 
and other adjustments to providers rates during the year. The 
department believes that this is a necessary decision in light 
of the legislative mandate that there will be no supplemental 
appropriations for any programs during this fiscal year. 
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D~~al and Rehabiilta
tion Services 

Certified to the Secretary of State __ J~u~n_e~1_4 ____________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.1928 
pertaining to targeted case 
management for adults 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.1928 PERTAINING 
TO TARGETED CASE MANAGEMENT 
FOR ADULTS 

TO: All Interested Persons 

1. on May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12.1928 pertaining to targeted case 
management for adults at page 920 of the 1993 Montana Adminis
trative Register, issue number 9. 

2. The Department has amended rule 46.12.1928 as 
proposed. 

3. No written comments or testimony were received . 

Rule RevJ.ewer DireCOr ;socla 1 
tion Services 

. ( 
and Rehabilita-

Certified to the secretary of state __ J_u_n_e __ 14 _____________ , 1993. 

12-6/24/93 Montana Administrative Registe! 



-1398-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.3002, 46.12.3801, 
46.12.3803 and 46.12.3804 
pertaining to medically 
needy 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.3002, 
46.12.3801, 46.12.3803 AND 
46.12.3804 PERTAINING TO 
MEDICALLY NEEDY 

1. on May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.3002, 46.12.3801, 46.12.3803 and 
46.12.3804 pertaining to medically needy at page 913 of the 1993 
Montana Administrative Register, issue number 9. 

2. The Department has amended rules 46.12.3002, 
46.12.3801, 46.12.3803 and 46.12.3804 as proposed. 

3. No written comments or testimony were received. 

Rule Reviewer 
~Jc-.... <~ 

D1rector, social and Rehabilita
tion services 

Certified to the Secretary of State --~J~u~n~e~l4~-----------' 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.4002, 46.12.4004 and 
46.12.4006 pertaining to 
AFDC-related institution
alized individuals 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.4002, 
46.12.4004 AND 46.12.4006 
PERTAINING TO AFDC-RELATED 
INSTITUTIONALIZED 
INDIVIDUALS 

TO: All Interested Persons 

1. on May 13, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.4002, 46.12.4004 and 46.12.4006 
pertaining to AFDC-related institutionalized individuals at page 
905 of the 1993 Montana Administrative Register, issue number 9. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46.12.4002 GROUPS COVERED. AFQC-RELATED INSTITUTIONALIZED 
INDIVIDUALS Subsection (1) as proposed. 
(a) IAdivitiaals wAe eeAt:imo~e t:e reeeive AF9E e·,•eA tftett<JP. 

taey are iH a medieal ift.,titutieH er ifttefl!leoHa'te eare faeili't~·. 
&~o~eft iHdividaals aJ;"e limitea te taese 1maer a<Je 19 was eeAtiA~o~e 
t>e reeei"e ,•,Fee ttftdef' MlM 16, Hl, 392 waieh JlJ;"eviaee fa];' eeHtiflaee 
eli<Jieilit>y ·A'fteH t>he deJlel'ldel'lt> eaild ie temJlePaPily abeeHt> fre,. 
t>Ae heme o l:ll'ldef' :...~ 16, 19, 3 92 1 eapetal£el!' Pelat>ivee ape 
ineli<Jiele fa£ AF9E whel'l iA a medieal iftetit>a'tiefl Bl!' iflt>ePmedi 
ate eal!'e :faeilit>y, eveA t>hett<JA fer a t>e111pepapy Jlel!'iedo 

Subsections (1) (b) and (1) (c) remain as proposed but will 
be renumbered ( 1) (a) and ( 1) (b). 

Subsection (2) remains as proposed. 
(a) individuals described in subsections (1) (eg) and 

(1) (e~) who are ineligible for coverage as categorically needy 
because of excess income. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

46.12.4004 NON-FINANCIAL REQUIREMENTS, AFDC-RELbTED IN
STITUTIONALIZED INQIVIDUALS Subsection (1) remains as 

proposed. 
( 2) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, or rece1v1ng treatment in psychiatric 
facilities or programs pursuant to the reauirements of l!IID: 
46.1?.4002(1) Cebl, the nonfinancial requirements for medicaid 
under this subchapter, whether as categorically needy or 
medically needy, consist of the age requirement and applicable 
service requirements. 
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Sec. 53-6-113 MCA 
Sec. 53-6-131 MCA 

46.1.2.4006 FINANCIAL REQUIREMENTS. AFPC-RELATED INSTITV
TIONALI ZEP INDIVIDUALS Subsection ( 1) remains as proposed. 
(2) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, or rece1v1ng treatment in psychiatric 
facilities or programs pursuant tg the requirements of ARM 
46. 1.2, 4002 C1l Cebl, the financial requirements for medicaid under 
this subchapter as categorically needy are the AFDC financial 
requirements which are set forth in ARM 46.10, 401 through 
~406 and 46.10.505 through ~514. These will be used 
to determine whether: 

(3) For individuals under age 21 in intermediate care 
facilities, including intermediate care facilities for the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs pJ.Jrsuant to the requirements oLARM 
46.12-4002(1\ (eb\ who are ineligible under subsection (2) 
because of excess income, the financial requirements for 
medicaid under this subchapter as medically needy are tht> 
medically needy financial requirements for noninstitutionalized 
AFDC-related families and children which are set forth in 
subchapter 38. The financial provisions of this subchapter 
which apply to individuals under 21 who are ineligible for 
medicaid under ARM 46.12.3401(1) (b) (iii) and ARM 46.12.3401(3) 
apply identically to the above described individuals under 21. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

3. The Department has thoroughly 
commentary received: 

considered all 

COMHENT: ARM 46.12. 4002 needs to specify that individuals 
receiving IV-E foster care maintenance are eligible for Medicaid 
whether or not they are court ordered to the custody of the 
Department of Family services. 

RESPONSE: Foster care eligibility for Medicaid is covered in ARM 
46.10.307. If a dependent child has been removed as a result of 
a judicial determination and the child is subsequently placed in 
a foster family home or child-caring institution, they will 
continue to be eligible for Medicaid. 

ARM 46.12.4002, 4004 and 4006 deal with groups of individuals 
whose eligibility is determined by the fact that they are in an 
institutional setting and are included as a reasonable classifi
cation in the state plan. 
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Since these rules do not in any way pertain to criteria used to 
determine Medicaid eligibility for non-institutionalized AFDC
related individuals, including foster care, ARM 46.12.4002 will 
be further amended by deleting subsection (l) (a) and the rest of 
the subsections will be renumbered. 

COMMENT: Are youths who are out of the home under voluntary 
placement agreements "in the custody of the department of family 
services" as the term is used in the proposed amendment? 

RESPONSE: No. "(I)n the custody of the department of family 
services" means that custody has been transferred to the 
Department of Family Services through court proceedings. 

~.f 
~D~~irc...e--'c""t'-o-r-",-'s~o""c""'l,_a~l-<""~abili ta-Rule Reviewer 

tion Services 

Certified to the Secretary of State __ ___:J~u~n~e~l~4 ____________ , 1993. 
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VOLUME NO. 45 OPINION NO. 7 

CITIES AND TOWNS - Authority of self~governing city to enact 
photo-radar ordinance; 
HIGHWAYS - Authority of self-governing city to enact photo
radar ordinance; 
MOTOR VEHICLES - Authority of self-governing city to enact 
photo-radar ordinance; 
MUNICIPAL GOVERNMENT- Authority of self-governing city to enact 
photo-radar ordinance; 
TRAFFIC - Authority of self-governing city to enact photo-radar 
ordinance; 
MONTANA CODE ANNOTATED- Sections 7-1-111 to 7-1-114, 7-5-4101, 
7-14-4102, 7-14-4103, 45-2-301, 45-2-302, 61-8-303, 61-8-306, 
61-8-309 I 61-8-3101 61-8-312 I 61-8-313 I 61-8-353 tO 61-8-356 I 

61-8-711, 61-12-101; 
OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 42 
(1992), 44 Op. Att'y Gen. No. 34 (1992), 43 Op. Att'y Gen. No. 
53 (1990), 43 Op. Att'y Gen. No. 41 (1989), 37 Op. Att•y Gen. 
No. 6 8 ( 19 7 7 ) • 

HELD: The City of Billings, under its self-government 
charter, is not precluded by statute from enacting a 
photo-radar ordinance providing either for 
accountability on the part at the registered owner for 
illegal speeding by any person operating the vehicle 
with the owner's permission, or for a permissive 
inference that the registered owner was the speeding 
violator. 

June 7, 1993 

Mr. James L. Tillotson 
Billings City Attorney 
P.o. Box 1178 
Billings, MT 59103 

Dear Mr. Tillotson: 

You have requested my opinion on a question which 
rephrased as follows: 

May the City of Billings, under its self-government 
charter, enact a photo-radar ordinance providing for 
either accountability on the part of the registered 
owner for illegal speeding by any person operating the 
vehicle with the owner's permission or for a 
permissive inference that the registered owner was the 
speeding violator? 

have 

I have used the term "accountability" in place of 
!lability" because Montana's criminal code, MCA 

"vicarious 
title 45, 
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recognizes legal accountability as the only method by which one 
individual may be held responsible for the criminal conduct of 
another. 

understand that by photo-radar, you mean a sophisticated 
device which not only records the actual speed of passing 
vehicles but which also takes a photograph of each vehicle ir. 
conjunction with the radar reading. The photographs would sho~ 
the vehicle's license plate, the speed of the vehicle, the time 
and date the speed reading was made and the location of the 
speed reading. The photograph would also identify the officer 
operating the unit at the time the speed reading and photograph 
were made and provide a good image of the driver's face, even 
after dark. 

The City of Billings proposes to enact an ordinance which would 
provide for the mailing of a complaint and summons to the 
registered owner of a vehicle which was determined by the photo
radar device to have been illegally speeding. Under your 
proposal, the registered owner would either: (a) be accountable 
for a speeding violation committed by any driver using the 
vehicle with the owner's permission, or (b) face a permissive 
inference that the owner was, in fact, the illegal speeder. 

Previous opinions from this office have held that, in 
determining whether a self -government city is authorized tc 
exercise a particular power, it is necessary to engage in a 
three-part analysis: 

(1) consult the charter and consider constitutional 
ramifications; 

( 2) determine whether the exercise is 
under the various provisions of title 7, 
part 1, MCA, or other statute specifically 
to self-government units; and 

prohibited 
chapter l, 
applicable 

( 3) decide whether it is inconsistent with state 
provisions in an area affirmatively subjected to state 
control as defined by section 7-1-113. 

44 Op. Att'y Gen. No. 34 (1992), 43 Op. Att'y Gen. No. 53 at 
184, 185-86 (1990), 43 Op. Att'y Gen. No. 41 at 130, 132 (1989), 
and 37 Op. Att'y Gen. No. 68 at 272, 274 (1977). 

Regarding the first step of this analysis, in adopting the 
Billings city charter the city has reserved all powers available 
to a self-government city under the Constitution and the laws 
of Montana. ~City of Billings Charter, Art. I. All reserved 
powers are vested in the city council, which, together with thE 
mayor, constitutes the legislative branch. See City of Billings 
Charter, Art. III. I can find no provision in the charter 
itself denying the city council's authority to enact either 
version of the proposed ordinance. 
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With respect to the constitutional ramifications of the 
proposals, the constitutionality of a proposed legislative act 
is not an appropriate subject for an Attorney General's Opinion. 
44 Op. Att 'y Gen. No. 42 ( 1992). A presumption exists that 
legislative acts are constitutional and as Attorney General I 
am routinely called upon to defend the validity of legislation. 
I therefore express no opinion on the constitutionality of the 
proposed ordinances. 

The second step of the analysis requires consideration of MCA 
§§ 7-1-111 and -112 which limit the exercise of power by local 
governments with self-government powers, and MCA S 7-1-114, 
which enumerates those provisions of state law with which a 
local government with self-government powers must comply. 

It could be argued that MCA S 7-1-111(8) prohibits the adoption 
of either version of the proposed ordinance. That provision 
denies to a local government unit with self-government powers 
the exercise of "any power that defines as an offense conduct 
made criminal by state statute." State law places the criminal 
responsibility for speeding on the person who actually violates 
speeding laws. MCA S 61-8-711. See also MCA SS 61-8-303, -306, 
-309, -310, -312 and -313. Since either version of the proposed 
ordinance would make it theoretically possible for a registered 
owner to be convicted of speeding when the owner had not driven 
the vehicle in violation of the speed limit, the ordinance could 
be viewed as redefining the offense of speeding, which is what 
MCA § 7-1-111(8) appears designed to prevent. 

That same prohibitory statute, however, also includes language 
which allows a local government unit with self-government powers 
to exercise such powers in regard to conduct made criminal by 
state statute if "specifically authorized by statute." All 
cities and towns have broad legislative power for the general 
management of their affairs. MCA S 7-5-4101. They also have 
legislative authority to regulate motor vehicles and their 
speed. MCA §S 7-14-4102 and -4103; see also MCA SS 61-8-310 and 
-12-101. In addition to these powers which are applicable to any 
city or town, the authority of a local government entity with 
self -government powers is to be liberally construed. MCA 
§ 7-1-111. 

These statutory provisions, when taken together, clearly 
constitute specific authorization for the City of Billings to 
regulate the speed of vehicles within its proper jurisdiction. 
What remains is the question of whether the city may so regulate 
in a manner which is inconsistent with state law. 

In City of Missoula v. Shea, 202 Mont. 286, 661 P.2d 410 (1983), 
the Montana Supreme Court upheld a parking ordinance which 
provided for accountability (vicarious liability) on the part 
of a registered owner for any illegal parking of the vehicle. 
This dec is ion was reached despite the fact that state law 
imposes criminal responsibility only on the person who actually 
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illegally parks the vehicle. MCA § 61-8-711. See also MCl'. 
§S 61-8-353 to -356. Critical to this decision was a 
recognition that the type of accountability at issue has been 
historically accepted in regard to traffic regulations. The 
Court also noted that Montana law provides for the criminal 
responsibility of one person for the criminal act of another. 
MCA §§ 45-2-301 and -302. 

It appears, therefore, that under the Shea rationale, the 
proposed ordinance providing for accountability of a registered 
owner for illegal speeding by any person operating the vehicle 
with the owner's permission would be lawful despite the language 
of MCA § 7-1-111(8). Such an ordinance would not be prohibited 
by the other provisions of MCA S 7-1-111 or by MCA SS 7-1-112 
and -114. 

In regard to the alternative proposal that the ordinance create 
a permissive inference that the registered owner was driving at 
the time the speeding occurred, the holding in City of Missoula 
v. Shea appears to authorize such an ordinance. Although that 
case dealt with an ordinance imposing accountability, it 
recognized a city's ability to legislate broadly in the area of 
traffic regulation. In addition, State v. Leverett, 245 Mont. 
124, 799 P.2d 119 (1990), acknowledged the propriety of using 
a permissive inference in relation to an element of a crimina" 
offense. 

The third step of the analysis requires consideration of MCA 
§ 7-1-113 which prohibits a self-governing local government from 
exercising any power in a manner inconsistent with state law or 
administrative regulation in any area affirmatively subjected 
by law to state regulation or control. Stated conversely, this 
statute "allows a local government with self-government powers 
to enact any ordinance unless the ordinance (1) is inconsistent 
with state law or regulation and (2) concerns an area 
affirmatively subjected by law to state control." 44 Op. Att'y 
Gen. No. 34 (1992), citing 43 Op. Att'y Gen. No. 53 at 184, 186 
-87 ( 1990), and 43 Op. Att 'y Gen. No. 41 at 130, 134 ( 1989) 
(emphasis in original). Neither version of the proposed 
ordinance would be prohibited by th~s statute as the regulation 
of speeding is clearly not an area affirmatively subjected to 
exclusive state control. MCA S 7-1-113(3) provides that <:. 
subject matter is "affirmatively subjected to state control if 
a state agency or officer is directed to establish 
administrative rules governing the matter or if enforcement of 
standards or requirements established by statute is vested in 
a state officer or agency." No state agency is given exclusive 
power to establish administrative rules governing speed of 
traffic in cities and towns, nor is enforcement of speed 
regulations exclusively vested in a state agency. MCA S 7-1-113 
therefore does not apply in this area. 
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THEREFORE, IT IS MY OPINION: 

The City of Billings, under its self-government charter, 
is not precluded by statute from enacting a photo-radar 
ordinance providing either for accountability on the part 
of the registered owner for illegal speeding by any person 
operating the vehicle with the owner's permission, or for 
a permissive inference that the registered owner was the 
speeding v~olator. 

-~ P. ZUREK 
ney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CQMMIITEE 

The A~inistrative Code Committee reviews all proposals for 

adoption of new rules, amen~ent or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Com.ittee. 

The Administrative Code Committee has the authority to Make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

stat~ent of the estiMated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

ma.bers of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of M9ntana CA&Ml is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMA&! is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies. 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings! issued since 
publication of the preceding register. 

Use of the Administrative Rules of M9ntapa CARMI: 

ltnown 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA sectioll numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM} is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1993. This table includes those rules adopted during 
the period April 1, 1993 through June 30, 1993 and any proposed 
rule action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.} This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR}. 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1993, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1992 and 1993 Montana Administrative Registers. 

ADMINISTRATION. Department of. Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees, 
p. 827' 2372 

(Public Employees' Retirement Board} 
I-V Retirement Incentive Program Provided by HB 517, 

p. 742 
I-V Emergency Adoption of Rules on the Retirement 

Incentive Window for Certain PERS Members, p. 933 
2.43.418 Accrual and Payment of Interest for Previous Periods 

of Elected Service, p. 496, 1199 
2. 43.609 Funding Available for Post-Retirement Adjustments, 

p. 359, 1200 
2.43.612 and other rules • Certifying Annual Benefit Payments 

for Distributing Lump Sum Benefit Increases to 
Montana Resident Retirees, p. 1900, 2721 

(Teachers' Retirement Board} 
2.44.201 and other rules Adopting the Current Model 

Procedure Rules - Updating the Calculation of Part
Time Service - Clarifying the Retirement Effective 
Date - Correcting Benefit Amount Quoted • Requiring 
Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjustments - Implementing Amendments to SB 226 

Montana Administrative Register 12-6/24/93 
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Adopted by the First 1992 Special Legislative Session 
Relating to the Teachers' Retirement System, p. 492, 
1201 

(State Compensation Mutual Insurance Fund) 
2.55.101 and other rules - Organization of the State Fund · 

Open Meetings Establishment of Premium Rates, 

2.55.320 

2.55.324 

p. 748 
and other rule 
Classifications 
Industry Premium 
and other rules 
p. 1, 340 

Method for Assignment of 
of Employments Construction 

Credit Program, p. 970 
- Establishment of Premium Rates, 

AGRICULTURE, Department of. Title 4 

I-IV and other rules Importation of Mint Plants and 
Equipment Into Montana - Field Inspection - Mint Oil 
Fee, p. 750 

I-IX and other rules - Civil Penalties - Inspection Fees · 
Assessment Fees Produce Grades Relating to the 
Distribution of Produce in Montana • Verification of 
Produce Grown in Montana Commodity Grade and 
Charges · Control of Apples - Grading of Cherries -
Wholesalers and Itinerant Merc~ts, p. 1163 

4. 4. 316 and other rules Liability on all Crops Time 
Policy Becomes Effective - Cut Off Date, p. 361, 939 

4.12.3007 and other rules · Civil Penalties Relating to the 
Distribution of Seed in Montana - Seed License Fees -
References to Seed Processing Plants - Seed Buyers 
and Seed Public Warehouses • Bonding of Seed Buyers 
and Seed Public Warehouses, p. 972 

STATE AUDITOR. Title 6 

I·IV Prohibiting Unfair Discr~ination for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 2436, 674 

6. 6. 502 and other rules Medicare Supplement Insurance, 
p. 979 

(Classification and Rating Committee) 
I-IX Te;uporary Rules on Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173 

COMMERCE, Department of. Title 8 

(Board of Alternative Bealth Care) 
I Direct Entry Midwife Education Standards, p. 2225, 

2722 
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8.4.301 

8.4.301 

(Board of 
8.8.2801 
(Board of 
8.12.601 

(Board of 
8.16.601 

8.17. 702 

(Board of 
8.20.401 

(Board of 
8.22.61.2 

(Board of 
8.24.409 
(Board of 
I 

8.28.1501 

8.28.1505 
(Board of 
8.32.406 

(Board of 
8.34.414 

8.34.414 
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and othe~ rules - Pees - Licensing by Examination 
Direct Entry Midwife Apprenticeship Requirements 
Unprofessional Conduct High Risk Conditions 
Consultation on Transfer Conditions Required 
Reporting, p. 1055 
and other rules Pees Direct Entry Midwifery 
Apprenticeship, p. 2106, 2498 

Athletics) 
and other rules - Kickboxing, p. 363, 1109 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Pees, p. 2674 

Dentistry) 
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries 
Denturist Interns, p. 2229, 393 
and other rules - Renewal - Continuing Education 
Continuing Education for the Practice of Dentistry, 
Dental Hygiene and Denturitry, p. 2236, 287 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements - Fees 
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational Requirements - Notification 
Definitions - Forms of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 1.97, 534 

Horse Racing) 
and other rule • Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Pee Schedule, p. 325 

Medical Examiners) 
Practice of Acupuncture - Unprofessional Conduct, 
p. 498 
and other rules - Definitions - Utilization Plans -
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions -
Revocation or Suspension of Approval -
Prescribing/Dispensing Authority - Scope of Practice 
- Termination and Transfer - Training of Physician 
Assistants, p. 2677, 341, 395 
Pees, p. 1784, 2375 

Nursing) 
and other rule Licensure for Foreign Nurses 
Prescribing Practices, p. 385, 1202 

Nursing Rome Administrators) 
and other rule - Examinations - Reciprocity Licenses, 
p. 2686, 264, 396 
and other rules Examinations Definitions 
Applications, p. 1903, 2640 
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!Board of Optometrists) 
I·III Surgery • Aspects of Surgery Prohibited · Anterior 

Segment Defined Optometrist's Role in Post-

(Board of 
8.39.502 
8.39.502 

Operative Care, p. 2625, 398 
Outfitters) 

Licensure - Outfitter Qualifications. P- 327 
and other rules Licensure Qualifications 
Applications Renewals Transfer of License, 
p. n92, 2376 

8.39.503 
(Board of 
8.40.401 

Licensure - Outfitter Examination, p. 2688, 343 
Pharmacy) 

and other rules - Definitions - Patient Records -
Prospective Drug Review Patient Counseling, 
p. 2439, 293 

(Board of Plumbers) 
8.44.412 Fee Schedule, p. 2482, 141 
(Board of Real Estate Appraisers) 
8.57,401 and other rule 

Requirements, p. 501 
Definitions 

8.57.401 and other rule Definitions 
Appraisal Experience, p. 2443, 142 

(Board of Realty Regulation) 

Experience 

Ad Valorem Tax 

8. 58. 406A and other rules - Applications - Trust Accounts -
Continuing Education Unprofessional Conduct 
Property Management, p. 1063 

8. 58. 406A Application for License - Salesperson and Broker, 
p. 1545, 2274 

(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rule • Licensure Requirements for Social 

Workers and Professional Counselors, p. 92 
(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 2484, 146 
(Weights and Measures Bureau) 
8. 77.102 and other rule - Fees for Testing and Certification -

License Fee Schedule for Weighing and Measuring 
Devices, p. 1077 

(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95, 400 
(Financial Division) 
I Credit Unions, p. 1786, 2465 
(Board of Milk Control) 
8.86.301 Emergency Amendment - Calculating the Class I Milk 

8.86.301 

8.86.301 

12-6/24/93 

Paid to Milk Producers, p. 1203 
Class I Producer Prices - Inter-Plant Hauling Rates, 
p. 329 
Regulating the Calculation of the Price of Class II 
and III Milk Paid to Milk Producers Each Month, 
p. 1788, 2377 
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(Local Gove~ent Assistance Division) 
I Administration of the Treasure State Endowment 

Progr~ (TSEP), p. 2323, 2723 
8.94.3701 and other rules - 1985 and 1986 Federal Community 

Development Block Grant Progr~ - Administration of 
the 1993 Federal Community Development Block Grant 
Progr~. p. 205, 536 

8.94.4102 Report Filing Fees Paid by Local Government Entities 
Under the Montana Single Audit Act, p. 755 

(Board of Investments) 
I -JO(I and other rules - Municipal Finance Consolidation Act 

- Rules ~plementing the INTERCAP Program, p. 1715, 
2275 

(Aeronautics Division) 
8.106.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics .Rules from Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Aeronautics) 
8.107.101 and other rules - Transfer of Aeronautics and Board 

o! Aeronautics Rulss from Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Housing) 
8.111.405 and othe:::- rule - Income Limits and Loan J\mounts 

Cash Advances Reverse An~uity Mortgage Loan 
Provisions, p. 503, 1207 

(Science and Technology Development Board) 
I-V Seed Capital Project Loans to Venture Capital 

Companies, p. 1791, 2643 
(Montana State Lottery) 
8.127.101 Organizational Rule - Retailer Commission · Sales 

Staff Incentive Plan, p. 2486, 401 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules - School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
10.16.901 and other rules - Special Education, p. 757 
10.41.101 and other rules - Vocational Education General Rules, 

p. 1.795, 296 
(Board of Public Education) 
10.51.104 

10.5!i.601 
10.56.101 
10.57.404 

10.64.301 

and other rule - Responsibility Assigned by Statute 
Board Staff, p. 1451, 2727 
Accreditation Standards: Procedures, p. 2690, 682 
Student Assessment, p. 2693, 683 
Teacher Certification - Class 4 Vocational Education, 
p. 387. 940 
and other rules • Transportation - Definitions • Bus 
Chassis - Bus Body · Special Education Vehicle - LP 
Gas Motor Fuel Installation - General · Application · 
- Special Equipment, p. 207, 684 
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FAMILY SERVICES, Department of. Title ll 

11.2.401 

11.5.607 

11.5.1002 
11.7.313 
11.7.313 

11.7.601 

11.12.101 
11.12.101 
11.12.101 

11.12.101 

11.12.401 
11.14.102 

11.14.103 

11.14.605 
11.17.101 

11.18.107 

11.18.125 

a~d other rule - Local Service Areas - Local Youth 
Services Advisory Councils, p. 1831, 2501 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 
Day Care Rates, p. 1908, 2379 
Foster Care Payments, p. 589, 1208 
Determination of Daily Rates for Youth Care 
Facilities, p. 2627, 147 
and other rules - Youth Care Facilities - Foster Care 
Support Services, p. 1086 
and other rules - Youth Care Facilities, p. 1079 
Definition of Youth, p. 591, 1209 
and other rules - Maternity Homes Licensed as Youth 
Care Facilities, p. 102, 403 
and other rules - Youth Care Facilities, p. 2325, 
2728 
Administration of Youth Group Homes, p. 812 
and other rules - Family and Group Day Care Homes 
Providing Care Only to Infants - Day Care Facility 
Registration for Certain In-Home Providers for the 
Purpose of Receiving State Payment, p. 97, 941 
and other rules - Day Care Facility Licensing and 
Registration Requirements, p. 333, 1210 
State Payment for Day Care Services, p. 279, 541 
and other rules Youth Detention Facilities, 
p. 1813, 2645 
and other rules - Licensing of Community Homes for 
the Developmentally and Physically Disabled, p. 741, 
1197, 2277 
and other rule - Co111111unity Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH. WILDLIFE. AND PARKS, Department of, Title 12 

I·VI Development of State Parks and Fishing Access Sites, 
p. 1841, 2382 

I-XII and other rules - Falconry, P· 1833, 2381 
12.3.402 License Refunds, p. 105, 951 
12.5.301 Yellow Perch as Noilgame Species in Need of 

Management, p. 389' 953 
12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380 

HEALTH AND ENVIRONMENTAL SCIENCES. Departmept of, Title 16 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval Procedures for Granting 
Enforcement Authority to Local Water Quality 
Districts, p. 2445, 543 
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16.8.1004 

16.8.1307 

16.8.1903 
16.14.501 
16.16.803 

16.28.701 

16.28.1005 

16.32.302 

16.4?..302 

16.44.102 

16.44.102 

l6. 44.106 
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and other rules · Incorporating Federal Regulatory 
Changes for the Air Quality Bureau, p. 2243, 2741 
and other rules · Air Quality - Open Burning Permit 
Fees for Conditional and Emergency Open Burning 
Permits, p. 1732, 2285, 2743 
Air Quality - Permit Fees, p. 1730, 2390 
and other rules - Solid Waste Management, p. U14 
Subdivisions - Subdivision Review Fees for RV Parks 
and Campgrounds, p. 283, 542 
and other rules - School ~unization RequirEments, 
p .. 505, 1214 
Tuberculosis Cont.rol Requi:t·;:.me.nts tor Employees ,yt: 
Schools and Day Care Facilities, p. 1303, 2744 
Licensing and Certification - Updating References t.0 
National Construction Codes, p. 1178 
and other rules Occupational and Radiologieal 
Health - Asbestos Abatement Requirements - Permit 
Accreditation Course Fees Remedies for 
Violations, p. 215, 549 
and other rules - Hazardous Waste - Exportation of 
Hazardous Waste HSWA Cluster I Regulations, 
p. 2330, 2750 
and other rules - Solid and Hazardous Waste - Boiler 
and Industrial Furnace (BIF) Regulations, p. 2567, 
445, 1911, 2502 
and other rules - Solid and Hazardous Waste -
Regulation of Hazardous waste Facilities and 
Generators Identification of Hazardous Waste, 
p. 232, 555 

TRANSPORTATION, Department of, Title 18 

18.12.101 and other rules - Transfer of Aeronautics and Board 
of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

COgRECTIONS AND HUMAN SERVICES. Department of, Title 20 

20.3.413 and other rules - Certification System for Chemical 
Dependency Personnel, p. 2633, 151 

20.7.201 and other rules - Resident Reimbursement at Conununity 
Correctional Centers, p. 1454, 2286 

2 0.14. 3 02 and other rules Application for Voluntary 
Admissions to the Montana State Hospital, p. 979, 
1483, 2287 

(Board of Pardons) 
20. 7.5.101 and other rules - Revision of the Rules of the Board 

of Pardons, p. 2639, 297 

Montana Administrative Register 12-6/24/93 



-1416-

JQSTICE. Department of. Title 23 

I 

I-II 

I-II 
I-V 

23.12.101 

23.14.404 

Drug Abuse Resistance Education (DARE) Trust Fund, 
p. 2452, 12 
Montana Peace Officer Standards and Training - Public 
Safety Communications Officers, p. 519 
Probation and Parole Officer Certification, p. 521 
Investigative Protocol by the Department of Justice 
in the Performance of its Investigative 
Responsibilities, p. 2117, 2466, 2752 
and other rules - Department of Justice 
Standardi~ation of Criminal History Information 
Collection • Implementation of an Arrest Numbering 
System, p. 2246 
Peace Officers Standards and Training, p. 2450, 559 

LABOR AND INDUSTRY, Department of. Title 24 

24.9.314 

24.11.813 

24 ,l.l.. 81.4 

24.1.6.9007 
24.29.706 

24.29.1403 

24.29.1531 

and other rule • Document Format, Piling and Service 
- Exceptions to Proposed Orders, p. 2695, 298, 560 
and other rules - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 2344, 2753, 13 
and other rule - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 1577, 1949, 2251 
Prevailing Wage Rates - Service Occupations, p. 391. 
Exclusions from the Definitions of ~loyment in the 
Unemployment Insurance and workers' Compensation 
Acts, p. 1573, 1948, 2250, 2759 
and other rules Medical. Services for Workers' 
Compensation - Selection of Physician - Physicians 
Reports - Relative Value Pee Schedule - Treatment and 
Reporting, p. 107, 404 
and other rules • Chiropractic Services and Pees in 
Workers' Compensation Matters, p. 1089 

STATE LANPS. Department of, Title 26 

I-XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
Manag.-ent Zone, p. 2252, 14 
and other rules - Regulation of Coal and Uranium 
Mining and Prospecting, p. 2260 

LIYESTOCX. pepartment of. Title 32 

32.2.401 Pees for Slaughterhouse, Meat Packing House or Meat 
Depot License, p. 1180 

32.2.401 Imposition of a Fee Pertaining to Inspection of Game 
Farm Animals, p. 2348, 265 
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NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I 

I-VII 

36.12.101 

(Board of 
36.22.302 

Reject, Modify or Condition Permit Applications in 
the Sharrett Creek Basin, p. 1101 
Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561 
and other rules Definitions Application and 
Special Fees - Issuance of Inter~ Permits - Testing 
and Monitoring, p. 593 

Oil and Gas Conservation) 
and other rules • Definitions - Bonding of Oil and 
Gas Wells - Reports - Well Plugging Requirements 
Referral of Administrative Matters, p. 1950, 152 

.PUBLIC SERVICE REGULATION, Department of, Title 3 8 

I Requiring a Prefiling Notification of Certain Utility 
Rate Case Filings before the Public Service 
Commission, p. 6 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523 

I-II and other rule - Fuel Cost Surcharge · Temporary Rate 
Reductions - Defining "Miles•, All Regarding Mota• 
carriers, p. 2121, 2647 

I-XII and other rules - Establishing Policy Guidelines co 
Integrated Least Cost Resource Planning for Electric 
Utilities in Montana - Cogeneration and Small Power 
Production, p. 1846, 2269, 2764 

3 8. 5,102 and other rules Min~um Filing Requirements 
Procedures for Class Cost of Service - Rate Design, 
p. 596 

38.5.2601 and other rules - Teleco=unications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699 

38.5.3345 Change in Customer's Interexchange Carrier 
Deferring of Lmplementation Until September 1, 1993, 
p. 285 

REVENUE. Department of. Title 42 

I 

I- III 
I-V 
42.2.602 
42.11.211 
42.14.102 
42.14.102 
42.15.101 
42.15.112 

42.15.116 

Tax Information Provided to the Department of 
Revenue, p. 1192 
Valuation for C~ercial Property, p. 1955, 2780 
Forest Land Property Taxes, p. 1227, 2650 
and other rules- Taxpayer Appeal Rules, p. 247, 570 
and other rules - Liquor Division, p. 2492, 158, 434 
and other rules • Miscellaneous Taxes, p. 2350, 2776 
AccollllllOdations Tax, p. 1739, 2393 
and other rules - Change of Domicile, p. 244, 571 
and other rules · Income Tax Returns and Tax Credits, 
p. 2005, 2555 
Net Operating Loss Computations, p. 2023, 2556 
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42.16.104 
42.17.105 
42.17.112 
42.17.301 
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Exempt Retirement L~itation, p. 2353, 2777 
and other rule - Taxation of Indian Income, p. 2719, 
242 
Interest on Unpaid Tax, p. 2012, 2557 
Computation of Withholding, p. 525, 1111 
and other rule - Withholding, p. 2014, 2558 
and other rules - Est~ted Tax Payments, p. 1988, 
2778 

42.18.105 and other rules - Property Reappraisal for Taxable 
Property in Montana, p. 1182 

42.18.105 and other rule - Montana Reappraisal Plan, p. 2490, 
160 

42.19. 402 and other rules Property Taxes for Low IIlCome 
Property Eilergy Related Tax IIlcentives New 
Industrial Property, p. 2016, 2559 

42.21.106 and other rules - Property Taxes for Market Value of 
Personal Property, p. 1971, 2394 

42.22.101 and other rules Centrally Assessed Compailies, 
p. 131, 435 

42.22.101 and other rule Situs Property for Centrally 
Assessed Railroads, p. 2356, 2787 

42.22 .103 and other rules Property Taxes for Centrally 
Assessed Property, p. 1959, 2560 

-12.24.102 and other rules - Subchapter S, p. 1741, 2395 
42.26.101 and other rules- Corporation License Tax Multistate 

Activities, p. 250, 572 
42.31.110 and other rules - Untaxed Cigarettes Under Tribal 

Agreements, p. 1994, 2563 
42.31.404 Emergency Telephone Service Fee, p. 2010, 2569 
42.38.101 and other rules - Abandoned Property, p. 1744, 2570 

SECRETARY OF STATE. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Schedule for the Montana Administrative Register for 
1993, p. 2270, 2652 

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46 

I 
I 

I 
I-VIII 

I-VIII 
46.6.102 

46.8.1203 
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Specified Low Income Medicare Beneficiaries, p. 1103 
and other rules Kids Count and Early Periodic 
Screening Diagnosis and Treatment Services, p. 2359, 
2788 
Statistical Sampling Audits, p. 2272, 441 
and other rules Individual Habilitation Plans, 
p. 881 
Passport to Health Program, p. 998, 1231, 2288 
and other rules Vocational Rehabilitation 
Extended Employment and Independent Living Programs, 
p. 1306, 2572 
and other rules - Developmental Disabilities Aversive 
Procedures, p. 890 
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46.10.305 

46.10.403 
46.10.404 
46.10.406 
46.10.505 

46.10. 807 
46.10.823 
46.12.503 

46.12.516 

46.12.555 

46.12.565 
46.12.583 
46.12.590 

46.12.806 
46.12.1222 

4b.LL1226 

46.:!..2.1928 
46.12.3002 
46.12.3803 
46.12.4002 

46.13.301 

46.25.101 

46.25.101 
46.25.725 

and other rules 
p. 2025, 2396 
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AFDC Standards 

AFDC Assistance Standards, p. 908 

of Assistance, 

Title IV-A Day Care for Children, p. 2125, 2469 
AFDC Resources, p. 135, 345 
and other rule - Specially Treated Income for AFDC, 
p. 918 
and other rules - AFDC JOBS Program, p. 637 
Self-Initiated Education or Training, p. 2460, 161 
and other rules Medicaid Reimbursement for 
Inpatient and Outpatient Hospital Services, p. 607 
Medicaid Coverage of Intermediate Level Therapeutic 
Youth Group Home Treatment, p. 1106 
and other r~les - Medicaid Personal Care Services, 
p. 922 
and other rules -
and other rule -
and other rules 
p. 662 

Private Duty Nursing, p. 2127, 2653 
Organ Transplantation, p. 604 

Inpatient Psychiatric Services, 

Durable Medical Equipm.ent - Oxygen, p. 531, 1112 
and other rules Medic.aid l\ursing Facility 
Reimbursement, p. 662 
and other rt1le Nursing Facility Reiznbursement.-
P· 8, 685 
Targeted Case Management for Adults, p. 920 
Medically Needy, p. 913 
Medically Needy Income Standards, p. 2033, 2398 
and other rules AFDC-Related Institutionalized 
Individuals, p. 905 
and other rules Low Income Energy and 
Weatherization Assistance Programs, p. 527, 1113 
and other rules General Relief Assistance and 
General Relief Medical, p. 1195 
and other rules - General Relief, p. 2035, 2584 
Income for General Relief Assistance, p. 139, 346 
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BOARD APPOINTEES AHD VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

one directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in May, 1993, are published. 
Vacancies scheduled to appear from July 1, 1993, through 
September 30, 1993, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 4, 1993. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

~lontana Administrative Register 12-6/24/93 
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