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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR
amendments of rules 2.55.324, ) PROPOSED AMENDMENTS OF RULES
2.55.327, and 2.55,402 ) 2.55.324, 2.55.327, AND
pertaining to the ) 2.55.402

establishment of premium )

rates. )

TO: All Interested Persons:

1. Oon February 3, 1993, the State Compensation Mutual
Insurance Fund will hold a public hearing at 2:00 p.m., 1n
Room 303 of +the State Compensation Mutual Insurance Fund
Building, 5 South Last Chance Gulch, Helena, Montana, to
consider +the amendments to Trules 2.55.324, 2.55,327, and
2.55.402 pertaining to the State Compensation Mutual Insurance
Fund and premium rate setting.

2. The rules proposed to be amended provide as follows:

.55 4 PR S NG (1) The board shall
approve the overall rate adjustment that provides an amount
sufficient to meet the aggregate revenue projections. Except
as provided in subsections (2) through {6}+{7), to establish a
premium rate for a classification for the following fiscal
year, the state fund staff in consultation with the actuary
and with approval of the board shall apply the overall rate
adjustment factor to each credibility weighted rate in an
amount sufficient to ensure that the aggregate of the premium
for all classifications provides an amount sufficient to meet
the actuarially determined aggregate revenue projections.

(2)(a) The state fund staff in consultation with the
actuary and with approval of the board shall evaluate an
individual classification to determine whether the process for
setting the premium rate results in an equitable rate based on
an analysis of the losses and the premium amount and, if the
rate is not eguitable, may adjust it so that it is eguitable.

(b) Payrolls have been determined not to be sufficiently
verifiable for the horse racing industry and a fee basis shall
be used. The fee shall be based on the aggregate revenue
reguirements of this classification and allocated among the
projected number of industry participants. The pelicy periogd
and premium rates for this industry wmay be_ placed on a
calendar year basis,

(3) The state fund staff 1in consultation with the
actuary and with approval of the board may set a
classification's rate for all or a portion of the fiscal year
at a percentage of the National Council on Compensation
Insurance (NCCI) rate based on a factor recommended by the
state fund actuary of not more than 150% of the NCCI rate or
not less than 75% 56% of the NCCI rate gr substitute rate or
at the rate of an equivalent class code recommended by NCCI or
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the state fund actuary. These situations include, but are not
limited to:

(a) an industry or occupation new to Montana or the
state fund;

(b) an industry or occupation without state fund
experience;

(c) an industry or occupation which has changed to the
extent that a new classification code is applicable;

(d) an industry or cccupation with significant changes
in class code definition or application such that a portion of
the experience of that classification code would be moved into
two or more classification codes. A significant change may be
determined by the impact on the experience of the class codes
by review of the percent of payroll and liabilities affected,
numbers of policyholders, the similarities or differences in
experience and premium of those moving into or out of a class
code and the feasibility of developing experience-based rates.

(4) - (5) remain the same.

(6) For each construction class code defined in rule
2.55.327, the state fund staff in consultation with the
actuary and with approval of the board will calculate and
apply an additional factor to offset the anticipated credits
in rule 2.55.327. These factors will be applied to each
construction class code after the credibility weighted rate
and before the overall rate adjustment, however, the limits in
(4) do not apply.

(7). The board may approve_ for each class code a premium
rate which is a percentage of or more than the NCCI rate or
substitute rate. The board may use these percentages based
upon the credibility factor of each code, with all codes whigh
have the same credibility factor treated alike, However, no
rate generated by this percentage and applied to a c¢lass code
shall be less than the state fund's experience-based rate for
that class code and shall also be subject to the limitations
in (4).

AUTH: Sec. 39-71-2315 and 2316 MCA; IMP: Sec. 39-71-2211,
39-71-2311 and 39-71-2316 MCA.

Rationale: (2)(b): Premium ratesetting for the horse
racing industry is an exception to the usual ratemaking

process as it is fee based. This amendment combines all of
the features of the horse racing premium ratesetting in one
subpart for clarification. The policy has a calendar year

basis to coincide with the horse racing season and the
licensing process used by the board of horse racing.

Subpart (3) sets out the process for a new or changed
code and it is currently an exception to the usual ratemaking
process, but as new and changed industries arise year around,
the state fund wants to clarify within the language in (3)
that it is a process for ratemaking as well as the process
used at other times during the year for new or changed
industries.

Amending this subsection to insert "substitute rate"
reflects consistency with 2.55.322 and allows the use of a
substitute rate in conjunction with a new or changed industry.
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Currently for a new changed industry, the state fund uses
not less than 50% of the NCCI rate. A percentage of not less
than 75% more closely approximates the average at which the
state fund rates are a percentage of the NCCI rates.

{6): Clarify that the construction industry premium
credit program is a specific program mandated by the
Legislature and therefore the limits in (4) do not apply. This
change makes the rules consistent with the statutory
requirements of the plan to be revenue neutral.

(7): This amendment 1is an additional exception to the
regular ratemaking process and allows for use of an NCCI rate
to be used in the ratemaking process, particularly when state
fund experience 1is limited, but this subsection is also
subject to the limitations in (4).

2.55.327 CONSTRUCTION INDUSTRY PREMIUM CREDIT PROGRAM

(1) - (2) remain the same.

(3) The following class codes are the construction codes
eligible for the construction industry premium credit program:

3365 5040 5146 5215 5403 5473 5507 5703 6204 6260 7536
3724 5057 5160 5221 5437 5474 5508 6003 6217 6306 7538
3726 5059 5183 5222 5443 5479 5538 6005 6229 6319 7601
5020 5069 5188 5223 5445 5480 5551 6017 6233 6325 7605
5022 5086 5190 5348 5462 5491 5645 6018 6251 6365 7855
5037 5102 5213 5402 5472 5506 5651 6045 6252 6400 9521

9522

(4) (a) The following credit percentages, filed by the
National Council on Compensation Insurance (NCCI) with the
Montana insurance commissioner, are to be applied to the
manual premium of the insured's construction c¢lass codes
during the survey period to determine the premium credit
factor for the fiscal year beginning July 1, 1992:

Average Hourly Wage Credit Percentage

$ 8.39 or less None

$ B.40-5 9.39 .25%
$ 9.40-510.39 .50%
$10.40-511.39 .75%
$11.40-512.59 1.00%
$12.60-%$13.59 6.00%
513.60-514.59 7.00%
$14.60-815.59 8.00%
$15.60-%$16.59 9.00%
$16.60-517.59 10.00%
$17.60-%18.59 11.00%
$18.60-519.59 12.00%
$19.60-520.59 13.00%
$20.60 and above 14.00%
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(b) e owin edit ercentages in lieu of the
table in (1) will be used for the fiscal vear beginning
July 1, 1993.

$ 8.72 or less None
$ 8,73~-% 9.72 -25%
$ 9.73-510.72 -50%
$10.73-$11.72 -75
$11.73-%$13.09 1.00%
3.10-514.09 6.00%
14.10- .09 7.00%
5.10-816.09 8.00
6,10-%17.09 8.0
7.10- . 10.0
0-519.09 11.00%
9.10-$20.09 12.00%
0.10~ .09 3.00%

13.00%
521.10 and above 14.00%

(5) = (6) remain the same.

AUTH: Sec. 39-71-231%5 and 2316, MCA; IMP: Sec. 139-71-
2211, 35-71-2311 and 39-71-2316 MCA.

Rationale: There are two new class codes to be added to
the construction class codes to which the construction credit
can be applied. In addition, as the state's average weekly
wage changes at the beginning of each fiscal year, the table
in (b) reflects the average hourly rate credit percentage
which will be used for the fiscal year beginning July 1, 1993
to take into consideration the increase in the state's average
weekly wage effective July 1, 1992.

2.55.402 MEDRICAL DEDUCTIBLE (1) The state fund offers
an annual (fiscal year July 1 through June 30) medical
deductible plan in increments of $500, $1,000, $1,500, 52,000
and $2,500 per claim. This plan allows gualified employers to
reimburse the state fund for a selected deductible amount of
the medical costs of each claim in exchange for a premium
discount.

(2) To qualify for the plan for the next fiscal year, an
employer must:

(a) file an endorsement form, provided by the state fund
prior to the beqginning of the next fiscal year; and

(b} have annual premium which equals or exceeds the
chosen deductible amount; and .

(c) demonstrate the ability to promptly pay the
deductible amounts by neot having & poor premium payment
history with the state fund.

(d) have oS, ecent policy effective te_prior to
the beginning of the most recent complete fiscal year.

(3) remains the same.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-434,
39-71=-2311, and 39-71-2316, MCA.
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Rationale: Amendments in (2) and (2)(a) are to clarify
that the medical deductible is a fiscal year plan, not a
calendar year.

The amendment in (d) is necessary to properly review the
requirements in (b) and {(c) as the information for an entire
complete fiscal year must be evaluated to determine
qualification for the annual premium and ability <to pay
requirements.

3. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written testimony may be submitted to state fund attorney
Nancy Butler, Legal Department, State Compensation Mutual
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana
59604-4759 o later than February 11, 1993.

State Fund Legal and Underwriting Departments

SOy, /&M&

Dal Smilie, Chief Legal Counsel mes T. Harrison,
Rule Reviewer halrman of the Board

Niney Buttez, General Counsel
Ruld Revi

Certified to the Secretary of State January 4, 1993.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION

OF THE STATE OF MONTANA
In the Matter of Proposed ) NOTICE OF PROPOSED ADOPTION
Adoption of a Rule Requiring ) OF A RULE REQUIRING A PRE~
a Prefiling Notification of ) FILING NOTIFICATION OF
Certain Utility Rate Case } CERTAIN UTILITY RATE CASE
Filings before the Public ) FILINGS BEFORE THE PSC
Service Commission. ) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons

1. On February 17, 1993 the Department of Public Ser-
vice Regulation proposes to adopt the rule identified in the
above title and described in the following paragraphs, all re-
lated to prefiling notification of utility rate case filings.

2, The rule proposed to be adopted -provides as fol-
lows.

RULE I. NOTIFICATION OF CERTAIN UTILITY RATE CASE FIL-
INGS (1) A utility which anticipates the filing of a gener-
al rate case subject to commission established minimum filing
requirements shall file with the commission, at least 30 days
prior to the intended rate case filing date, a notification of
that intent.

(2) The notification shall be mailed to all parties and
interested persons named in the last service list of the previ-
ous rate case filed by that utility.

(3) The notification shall include, by an informative,
concise, narrative statement, individual paragraphs, and accom-
panying tables:

(a) the date of the intended rate case filing;

(b) a summary of the approximate change in the utility's
revenue requirements, approximate changes to rates by class,
both being described by dollar amount and percentage; and

(c} a summary of the major elements of the requested
changes.

(4) This rule does not apply to commission approved sin-
gle or limited issue filings or filings made on a regular
schedule established by rule or order.

(5} The filing of notification does not bind the utility
to the filing of a rate case. AUTH: Sec. 69-3-103; IMP,
Secs. 69-3-102, 69-3-106, 69-3-301, 69-3-302 and 69-3-303, MCA

3. Rationale: The Commission has recently completed a
critical analysis of its decision making process (PSC Docket
No. 90.7.44) resulting in changes virtually abolishing the lib-
eral amount of time previously dedicated to preliminary re-
view, analysis, and preparation by the Commission and intex-—
venors. This rule is necessary to permit both the Commission
and potential intervencrs sufficient time to complete required
preliminary preparavicnh for the filing of a utility rate
case. The Commission finds that in order to properly conduct
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and complete a utility rate case within the nine month period
prescribed by Section 69-3-302, MCA, public notices, procedur-
al orders, and schedules must be now issued within the first
seven days following filing. Additionally, intervention must
be completed within the first 14 days thereafter and interve-
nor discovery must be prepared for service within the follow-
ing 14 days. Many intervenors are institutions or organiza-
tions requiring board meetings for review of the filing, ap-
proval of intervention, and the hiring of expert witnesses and
attorneys. The Commission estimates that approximately 30
days 1is required for an adequate preview of an anticipated
rate case filing to permit both the Commission and potential
intervenors to reach preliminary organizational decisions con-
cerning the filing.

4. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to Mar-
tin Jacobson, Public Service Commission, 1701 Prospect Avenue,
P.0O., Box 202601, Helena, Montana 59620~2601 no later than Feb-
ruary 17, 1993,

5. If a person who is directly affected by thg proposed
adoption wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written re-
guest for a public hearing and submit this request along with
any written comments he has to Martin Jacobson, Public Service
Commission, 1701 Prospect Avenue, Helena, Montana 59620-2601,
no later than February 17, 1993.

6. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency: or from an
association having not less than 25 members who will be direct-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 2 based upon a minimum of 20 public util-
ities that might be reasonably expected to be affected by this
rule.

7. The authority of the agency to make the rule as pro-
posed and the statutes being implemented by the rule are set
forth following the rule above.

8, The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and be con-
tacted to represent consumer interests i i

CERTIFIED TO THE S$SECRETARY OF STATE JANUARY 4, 1993,
eviewed By
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1226 and 46.12.131229
pertaining to nursing
facility reimbursement

ROTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.1226 AND
46.12.1229 PERTAINING TO
NURSING FACILITY
REIMBURSEMENT

To: All Interested Persons

1. On February 3, 1993, at 1:15 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.1226 and 46.12.1229 pertaining
to nursing facility reimbursement.

2. The rules as proposed to be amended provide as
follows:

46.12.1226 NURSING FACILITY REIMBURSEMENT Subsections (1)
through (3) remain the same.

(a) A provider’s per diem rate for rate year 1993 shall
not exceed the provider’s average per diem rate, including the
OBRA increment, in effect for rate year 1992 plus $6+869.00 per
diem.

Subsections (4) through (13) remain the same.

AUTH: Sec. 54-6-113 MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA

46.12.1229 OPERATING COST COMPONENT Subsections (1)
through (2) (c) remain the same.
(i) For purposes of setting rates for rate vears beginning
n_o ter Ju 1 992 e -HC s n be a jed to
eported nursin ili tilizatio e i i d
pursuant to section 15-60-102, MCA_or to nursing facility
utilization fees projected to be paid or incurred during the
ra e
Subsections (2)(d) through (2)(d) (ii) remain the same.
(iii) Ip determining wedian operating costs for purposes
of settin tes fo at ea jonin t. u 1
1992, the inflated per diem base period operating cost shall be
the inflated base period operating costs, not including reported
pursing faciljty utilization fees paid or incurred pursuant to
section 15-60-102, MCA, plus the amount of the nursing facility
utilization fee regujred by law to be paid for each bed day
during the rate vear.
Subsection (2) (e) remains the same.

(1) For purposes of setting rates for rate years beginning
on or after Ju 1 992, operatj costs _sh ot include
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nursi facili utjilizati fees pajid or inc ed pursuant to
sectio -60-

Subsections (2)(f) and (3) remain the same.

{a} _In de ge;g;a;gg the provider’s operating gost uomponeng
after July 1, 1992, the inflated base period per dien ogg;@t;gg
cost s be i t eri ing costs, not
inglu d a e aid or
incurred su to s io ~60— M us_t amount o
the nursin cility utilizatj equired by law to be

Subsections (4) and (5) remain the same.

a n determining the amount of any incentive allowance
which t ovide i der sect] o
purposes of setting rates for rate vears beqinning oh or after
J 1 992, the i ed bhase period i o j cos
Mmummmmqwm
reported nhursin 113 utili j ees i in red
ursuant to gect 60— s th ount of th
ursin izatio; e ired by law to be pai or
each bed day durin t ear.

AUTH: Sec. 53-6-113 MCA S
IMP: Sec., 53-6=-101, 53-6-111 and 53-6-113 MCA

3. The proposed amendments are necessary to implement the
provisions of sections 53-6-101 and 53-6-113, MCA, which require
and authorize the department to set rates for medicaid services.
These changes are necessary to revise the methodology by which
rate year 1993 reimbursement rates for medicaid nursing facility
services will be determined.

The proposed amendments to the medicaid nursing facility
reimbursement rule are necessary to raise the $6.00 per diem
rate increase cap to $9.00 and to revise the rate setting
methodology to account differently for the costs incurred by
facilities to pay nursing facility utilization fees.

Current ARM 46.12.1226(3) (a) provides that a provider’s per diem
rate for rate year 1993 shall not exceed the provider’s average
per diem rate, including the OBRA increment, in effect for rate
year 1992, plus $6.00 per diem. This provision places a limit
of $6.00 per diem on the amount by which any provider’s rate may
increase from the 1992 to the 1993 rate year.

The 1991 legiglature enacted a nursing facility utilization fee,
known as the "bed fee," which required nursing facilities to pay
a fee of $1.00 per patient day in state fiscal year 1992 and
$2.00 per patient day in state fiscal year 1993, for all patient
days except private pay. The bed fee is a cost which must be
incurred by all facilities.

Under current ARM 46.12.1229, the department uses facilities’
1991 cost reports to determine base period costs for setting
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rate year 1993 rates. The 1991 cost reporting year is a
different period for each facility, because it matches the
facility’s fiscal year used for tax purposes. For some

facilities, the 1991 base period fell partly within state fiscal
year 1992, when the $1.00 per diem bed fee was in effect. For
some facilities, the 1991 base period included none of the state
fiscal year 1992 period during which the $1.00 bed fee was in
effect. For the other facilities, the 1991 base period included
some but not all of the state fiscal year 1992 period during
which the $1.00 bed fee was in effect. None of the facilities
incurred or reported bed fees at the $2.00 per diem amount which
will be incurred for the entire 1993 rate year.

Accordingly, for rate year 1993, rates are based upon cost
projections which assume that only some facllities incurred a
$1.00 fee for only some of the year and that other facilities
incurred no bed fees for any portion of the year. Yet, all
facilities will in fact be required to pay the $2.00 per diem
fee for the entire 1993 rate year.

The proposed amendments to ARM 45.12.1229 would revise the
methodology for determining 1993 rates to project costs based
upon the assumption that all facilities will in fact pay a $2.00
bed fee for the entire rate year. The methodelogy would be
revised to provide that actual reported bed fees would be
removed from 1991 base year operating costs, all other base year
operating costs would be inflated by the DRI-HC inflation index,
and that the projected $2.00 bed fee required to be paid would
be added to the per diem operating c¢ost for each facility. Once
an inflated base period per diem operating cost is calculated
for each facility in this manner, the median operating costs
would be calculated. This median operating cost would be used
to calculate the incentive allowance, if any, for each facility.
These amendments to ARM 46.12.1229 are necessary to accurately
project bed fee costs for purposes of rate year 1993 rates.

The proposed amendment to ARM 46.12.1226(3) (a) would increase
the rate increase cap from $6.00 to $9.00 to allow more of
facilities’ increased costs from 1992 to 1993 to be reflected in
medicaid nursing facility reimbursement rates. This change is
necessary to allow the increased projected operating costs
resulting from the amendments to ARM 46.12.1229, and other
increased costs, to affect the actual per diem rate of all
facilities.

The department estimates that the proposed amendments will have
a fiscal impact of approximately $3.5 million in total state and
federal funds over the amount estimated to be expended under the
current rule. The medical care advisory committee will be
notified of these proposed changes on January 21, 1993. A copy
of this notice may be reviewed in the county office of public
welfare in each county of the state of Montana.
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The proposed amendments will apply retroactively to medicaid
nursing facility services provided on or after July 1, 1992,
The amendments will not adversely impact any nursing facility.
All nursing facilities participating in the medicaid program
will receive a per diem rate either equal to or greater than the
per diem rate it is receiving under the current rule. Under the
current rule, some provider’s received decreased per diem rates
effective August 1, 1992. 1In the event the proposed amendments
would result in a rate for such facilities for the period July
1, 1992 through July 31, 1992 which is less than the rate in
effect on June 30, 19382, then the proposed amendments would
apply for such facilities for nursing facility services provided
on or after August 1, 1992. The department believes retroactive
application of these amendments is necessary to correct an
alleged flaw in the reimbursement methodology which affects the
entire 1993 rate year.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arquments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Seocial and Rehabilitation Services, P.O. Box 4210, Helena, MT
59604~4210, no later than February 11, 1993,

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

orn. Sz -
Rule Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State _January 4 , 1993,
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BEFORE THE BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE
STATE OF MONTANA

In the Matter of the
Adoption of Rule 23.14.307
regarding the DARE Trust Fund

NOTICE OF ADOPTION

OF RULE 23.14.307 REGARDING THE
DRUG ABUSE RESISTANCE EDUCATION
(DARE) TRUST FUND

TO: Al Interested Persons:

1. On November 12, 1992, the Board of Crime Control published notice to adopt
the following rule concerning contributions received under the drug abuse resistance
education (DARE) trust fund checkoff, at page 2452 of the 1992 Montana Administrative
Register, issue number 21.

2. The agency has adopted the rule with the following change:

RULE 23.14.307 DRUG ABIJ ISTANCE E ATION R
FUND (1) Public contributions received under the drug abuse resistance education trust
fund tax checkoff shall be used to develop, enhance and expand Drug Abuse Resistance
Education (DARE) programs only.

(2) The Board may assess an administrative fee not to exceed 5% of the total tax
checkoff contributions;gifts-anrd-grents Teceived each tax year under this act.

(3) Funds will be administered according to established policies and procedures of
the Board.

(4) Funds collected for a given tax year will be allocated within three months after
the Board is notified by the Department of Revenue of the total amount received through the
checkoff.

(5) Existing DARE projects will receive up to 100% of the contributions which
originate from their service area as defined by the zip code from which the contribution was
recetved.

(6) All remaining contributions, gifts, and grants received from zip code areas not
served by DARE projects or from outside of Montana will be distributed when the amouns
in this category reaches a minimum of $2,000.

(7) Communities not served by 2 DARE project will be afforded the opportunity to
apply for subgrant funds according to established Board subgrant guidelines.

3. The change to the rule was made in response to comment received from the
Legislative Council. No other comments were received.

By: _MJg_&ﬂ_'(/_g_,___.
e Reviever EDWIN L. HALL, Administrator
BOARD OF CRIME CONTROL
j DEPARTMENT OF JUSTICE
14

Certified 10 the Secretary of State, regsy o /TS
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment ) CORRECTED

of rules and a new rule regarding) NOTICE OF AMENDMENT OF
what is classified as wages for ) ARM 24.11.813 AND 24.11.814
purposes of Workers’ Compensation) AND ADOPTION OF NEW RULE I
and Unemployment Insurance. )

TO ALL INTERESTED PERSONS:

1. On October 29, 1992, the Department published notice at
page 2344 of the Montana Administrative Register, Issue No. 20,
to consider the amendment of the above~captioned rules and the
adoption of new rule I. On December 24, 1992, the Department
published notice of adoption of those rules, with certain
changes made in response to comments, at page 2753 of the
Montana Administrative Register, Issue No. 24.

2. In adopting the rules, a change was made in RULE I
(2) (e) [24.29.720 (2)(e)] from the phrase "related equipment™ to
"timber falling® in the last line of the subsection, in response
to a comment from the State Fund. A =imilar change should have
been made in the parallel language in 24.11.813 (3), but it was
inadvertently mnot included in the notice of adoption. The
proper language has been included in the December 31, 1992,
replacement pages, however.

3. The correct text of 24.11.813 (3) is as follows:

(3) With respect to iight-eguipment;-such-as-chain sews,
the~reasenable-rentai-vaiue-may- not—e- gremer-then 254 -of--the
employee+s-gross-remmeration gguipment other thap vehjcles, the
employer may pavy an allowance not greater than the reasonable

ent vajlu at i whi indivi involve
] im i b ee . a
chain saw and related equipment TIMBER FALLING expense.

The rest of the rules remain the same as published in the notice
of adoption.

David A. Scott Laurie A. Ekang®r, Commissioner

Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 4, 1993
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS

In the matter of the adoption, ) NOTICE OF ADOPTION OF
of new Rules I through X1 ) STREAMSIDE MANAGEMENT
implementing regulations for } ZONE RULES

forest practices in the )

streamside management zone, )

TO: All Interested Persons

1. On October 15, 1992, the Board of Tand Commissioners
and Department of State Lands published notice of proposed adop-
tion of rules concerning forest practices in the streamside man-
agement zone at page 2252 of the 1992 Montana Administrative
Register, Issue Number 19.

2. The agency has adopted the new rules with the following
changes:

RULE 1 (26.6.601) APPLICABILITY ~ DEFINITIONS -~ EFFECTIVE
DATE

(1) {Rules I through %¥X] apply to forest practices con-
ducted within a timber sale in the streamside management zone.
Such practices, as defined at 77-5-302(3), MCA, include the fol-
lowing activities when conducted within a "timber sale" as that
term is defined bhelow:

(a) the harvesting of trees;

(b) road construction or receonstruction associated with
harvesting and accessing trees;

(¢) site preparation for regeneration of a timber stand;

(d) reforestation;

(e) wmanagement of logging slash,

(2} Wherever used in [these rules}, unless a different
meaning clearly appears from the context:

(a) "Alternative practices" means forest practices conduct-

ed in the SMZ that are different from the practices required by

the standards provided in 77-5-303, MCA, and are approved by the
department either by adoption of [these rules] or on a site-spe-
cific basis upon application of the operator.

(b) "Broadcast burning" means spreading fire through a con-
tinuous fuel cover. The fuels consist of slash resulting from
forest practices, surface litter, and duff. Fuels are left in
place, fairly uniform, and ignited under certain conditions with
the intent to meet planned management objectives in the desired
area.

(c) "Class 1 stream segment" means a portion of stream that
supports fish; er—that—ecortributes-water during mest years—te—a
stream—take,—or--other-beody of water—that—supperts—fish)or—that
ras—eontinueus- suarface —£iow- during—west eof-the—year, or a_portion
of stream that normally has surface flow guring 6 months_of the
vear or more; and that contributes surface flow to another
stream, lake, or other body of water.

{d} rClass 2 stream ss2gment® means a portion of stream
which-dees nob-earery—snrface -t itowto-a-iass—F-ostrean Seamarnt.
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lake,—or-asther—body of—water—durirg-mest—vyears that is pot a
class 1 oy clagss 3 stream seqgment. Two commen examples of class
2 .streap segments aye:
iAJ__A_QQKLlQﬂ_Qi;§&EQB___BLE__QgﬁﬁuHQL_EﬂalJ:__Ll§n+_ﬂoP‘
w_during less than six months of the vear;
gd contributes surface flow to another stream, lake, or other
body of water; or

(ii) A portion of strggm that does not support fish; por-—

a as surface flow 6 m hs of t e or more; and
does not tribute surface flow to another stream lake, or othe
bod wate

(e) M"Class stream s ent” ns jon of a strea
that doe t support fish; norma as s a low during less
th six months of the vear: are but. surface flow
to ano stream, lake, or othe of wate

+e}y {f) "Clearcutting" means removal of virtually all the
trees, large and small, in a stand in one cutting operation.
Virtually all woody vegetation is removed from the site prepara-
tory to establishment of new trees.

+£) (g) "Construction" means cutting and filling of earthen
material that results in a travel-way for wheeled vehicles.

¢ (h) "Diameter at breast height" (abbreviated "dbh")
means the diameter of a tree measured 4% feet from the ground
level. Ground level is the highest point of the ground touching
the stem.

{i) MEasterp Zone" means the countjes of Big Hoyrn, Blaine,
t outea Cust. anjels, Dawso: Fa s
arfie olden Va i ibe one gselshe
Petro m i owder Rjve irie ichlan Roosevelt
Rosebud, Sherijdan oole asure, V. e Wibau d
Yellowstone,
) (1) "Established road" means an existing access or

haul route for highway vehicles+ that ¥£ is passable with elear—
ing—-of—omall--weody vegetation—andminer—earthwori-und one o

more the f owin irc nces:
(i) without any work;
ji with c in wind or small woody vegetation;
i3i) with surface blading;
iv it () cemen stream crosgj structures
draina structures at were removed to ict_access;

(v) with removal of constructed access barrjers.

++} (k) T"Hazardous or toxic material® means substances
which by their nature are dangerous to handle or dispose of, or a
potential environmental contaminant, and includes petroleum prod-
ucts, pesticides, herbicides, chemicals, and biplogical wastes.

+3+ (1) "Lake" means a body of water where the surface
water is retained by either natura)l or artificial means, where
the natural flow of water is substantially impeded, and which
supports fish.

‘¢ (m} "ordinary high water mark" means the stage
regularly reached by a body of water at the peak of fluctuation
in its water level, The ordinary high water mark is eften
denerally observable as a clear, natural line impressed on the
bank. It may be indicated by such characteristics as terracing,
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changes in soil characteristics, destruction of vegetation, pres-
ence or absence of litter or debris, or other similar character-
istics.

¥} (n) "Other body of water' means ponds and reservoirs
greater than 1/10th acre that do not support fish; and irrigation
and drainage systems discharging directly into a stream, lake,
pond, reservoir or other surface water. Water bodies used solely
for treating, transporting, or impounding peollutants shall not be
considered surface water.

8} (0} "Road" means a travel-way suitable for highway
vehicles.

¥y (p] "Salvage" means harvesting trees that have been
killed or damaged or are in imminent danger of being killed or
damaged by injurious agents other than competition between trees.

(g} "Sidecasting”™ means the act of moving excess
earthen materiai over the side of a road gduring read maintenance
operations.

<9¥r (r) "Slash"™ means the woody debris that is dropped to
the forest floor during forest practices. Timber slash consists
of stems, branches, and twigs left behind after forest practices.

4> (5) "Slope distance” means the length of a line
between two points on the land surface.

¥} (t} "Streanm," as defined at 77~5-302(7), MCA, means "a
natural watercourse of perceptible extent that has a generally
sandy or rocky bottom or definite banks and that confines and
conducts continuously or intermittently flowing water."

48> (u} "Streamside management zone" or "zone" (abbreviated
"SMz"), as defined at 77-5-302(8), MCA, means "the stream, lake,
or other body of water and an adjacent area of varying width
where management practices that might affect wildlife habitat or
water gquality, fish, or other aquatic resources need to be modi-
fied. The streamside management zone encompasses a2 strip at
least 50 feet wide on each side of a stream, lake, or other body
of water, measured from the ordinary high-water mark, and extends
beyond the high-water mark to include wetlands and areas that
provide additional protection in zones with steep slopes or
erosive soils.”

&y (v) "Timber sale", as defined at 77-5-302(9), MCA,
means "a series of forest practices designed to access, harvest,
and regenerate trees on a defined land area for commercial
purposes. "

2y (w) "Wetlands" means those areas that are inundated or
saturated by surface or groundwater at a frequency and duration
sufficient to support a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands include
marshes, swamps, bogs, and similar areas.

{3) [Rules I through ¥¥X] shall become effective March 135,
1963. (AUTH: 77-5-307, MCA; IMP: 77-5-307, MCA.)

RULE 11 (26.6.602) WIDTH OF STREAMSIDE MANAGEMENT ZONE -
MARKING BOUNDARY (1) The slope of the £MZ is measured perpen-
gicular o iLhe stream or lake from the ordinary high water mark
“o a point 50 feet slove distance from the ordinary high water

MAYE .
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(2) The minimum SMZ width is 50 feet slope distance on each
side of streams, and lakes, other bodjes of water measured
from the ordinary high water mark, in all cases eXCept:

ay ere wetla ist adj
other body of water, the SMZ extgngs to ;nglggg gn g;langg.

a3 (b) On class 1 and 2 stream segments and lakes where
the slope of the SMZ is greater than 36%35%,
is-meetly-sand—er-silt, the minimum—SMZ width is 100 feets—ox
except:

wheﬂ(;) gng;g an establlshed road exlsts between 50 and 100 feet
from the ordinary high water mark, the SMZ boundary is located at
the toe of the road fill«; or

{d)—Under—the-oonditions—deseribed—in(ta}—or(p)rabeve,
when (ii) where the slope of the estended-SMZ decreases to 15% or

less at—a—%eeae&en—at—%eaee—se—feeeueéepe—é*s&anee—tg form a
bepch that is 50 to 3100 feet from the ordinary high water mark
MM&;L&;WM&&%&—HM

’

narkT the SHZ boundary is located at the edge of the s%epemehaﬂge
bench nearest the stream.

(3) Where forest practices that are prohibited in the SM2
will be conducted adjacent to the SMZ boundary on a class 1 or
¢lasg 2 stream segment, the SMZ boundary must be clearly marked
prior to conducting such practices. (AUTH: 77=-5-307, MCA; IMP:
77-5-301, 302(8), MCA.)

I 6.6.603 ROADCAS! (1) Broadcast burn-
ing in the SMZ is prohibited unless approved by the department
under a slte-spec1f1c alternatlve practlce

in—the—SME~ (AUTH: 77 5 307 HCA IHP 77 5 303, MCA )

V (26.6.604 18] [0) ON IN THE SM (1)
Operation of wheeled or tracked equipment in the SMZ except on
established roads is prohibited except as provided in this rule.
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(2) In order to permit timber harvest on wetlands under
conditions that protect the integrity of the SMZ, an operator
may., as an alterpative practice without sjte-specific approval,
eperate wheeled or tracked equipment from the outside eddge of an
SMZ to within 50 feet of the ordinary high water mark wherever:

{a) the $M7 extends beyond 50 feet from the ordinary high
water mark to include adjacent wetlands;

(h) there exist winter conditjons wit degquate snow or
frozen ground, and

(1Y does hot cause rutting or displacement of the soil;

(ii) otects retains_shiub nd_su rchantable trees
to the fullest extent possible;

(i1ii) does not remove stumps: and

{iv) _otherwise conserves the integrity of the SMZ.

{3) In order to minimjze road construction and skid trails
necessary for timber harvest on lands adjacent to the SMZ, an
operator may, as an alternative practice without site-specific
approval, cross the SMZ and the stream or other bodvy of water
with wheeled or tracked equipment on a class 3 stream seqment or
other body of water at locations spaced approxjmately 200 feet
apart or more provided that:

{a) grossings are located in areas where the stream or
other body of water is dry and the banks and bottoms are stable;

{b) excavation is minimized;

{c}] the capacity of the stream channel or other body of
water is maintajped; and

(d) the distance travelled through the SMZ jis minimized.

(4) In order to minimize road constructjion necessary for
timber harvest on lands adjacent to the SMZ, an operator may, as
an alternative practice without site-specific approval, operate
wheeled or tracked eguipment inside the SMZ off of established
roads on the side of the road away from the stream wherever:

(a) an established road exists inside the SMZ or construc-
tion of a yoad insjide the SM7 is authorized under (Rule VI);

(b} e toe o e roa i earest the stream js at
25 _feet from the ordinary high water mark; and
{¢) operations e conducted jin such a ma that:
(i) wheeled o acked equipment st out wetland
except under winter conditions as provided jn {2) above;
ii skiddi logs takes ace on designated skid

trails located approximately 200 feet apart or more;

(iii)al} skid trails in such areas are reclaimed by install-
ing erosion control measures and reestablishing vegetative cover;

{iv) drainage features are established or reestablished on
all roads used under this section;

{v) logs are not decked op the side of the road toward the

stream; and
(vi) no_landings are constructed in the SMZ.
(5) Whe [o] are bej winched or ca arded agross a

class 1 or 2 stream seqment by eguipment located outside the SMZ
logs must be fu suspended unless otherwise authorized pursuant
to the Natural Streambed and Land Preservation Act of 1975, 75-7-

101 et seg., MCA.
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3y (6) The department may also approve operation of
wheeled or tracked equipment in the SMZ as a site-specific alter-
native practice only under conditions that:

{a) conserve the integrity of the SMZI; ard

(b) do not cause rutting of the soil; and

(c) protect the residual stand of shrubs and trees. (AUTH:
77-5-307, MCA;IMP: 77-5-301, 303, MCA.)

R V_ (26.6.605) RETENTION OF TREES IN THE SMZ - CLEARCUT-
TING

(1) The forest practice of clearcutting is prohibited in
the SMZ unless approved by the department under a site-specific
alternative practice.

(2) Further, in order to provide large woody debris, stream
shading, water filtering effects, and to protect stream channels
and banks, merchantable and submerchantable trees must be retain-
ed in the first 50 feet of the SMZ beyond the ordjnary high water
mark and_jn the entire SMZ where the SMZ jis extended for wetlands
under [Rule JI(2)(a}], on each side of streams, and along lakes
and other bodies of water as follows:

(a}) On each side of class 1 stream segments and lakes+
retain

i 50% of the trees greater than or equal to
8 inches dbh may-Pbe removed—in-any one-timber salet—and, or

ii—A—minimem—ef-10 trees greater than or equal to 8 inches
dbh must-be-—retained—in each 100 lineal feet of the SMZ, whichey-
er _is_greater.

(i)¢iii)y If less than 10 trees greater than or equal to 8
inches dbh are present in any 100 lineal foot segment of the SMZ,
then a minimum of 10 trees of the largest diameter available must
be retained in that segment.

(]1)+&v+ Trees retained must be representative of the spe-
cies and size of trees in the pre-harvest stand.

iii Shrubs _and submepchantable trees must be protected
and retained in t entire S () e fullest nt possible
when conductin est actices in the SM

(b) On each s;de Qf class 2 stream segments reta;n aﬂd

e t ees eater than or
equal to 8 'nches dab or 5 t e s ea e than or egua

inches dbh in each 100 feet of the whichever is rea-
ter.

ess than & es eater thayp or equal to 8 inches
dbh are esent in an 00 line foot segment of the SMZ, then a
minjimum 5 trees of the rgest djameter available must be

2eta;ned in that segment.
Trees etain must be representative of the specie

and sj rees_jin the e-harvest stand.
ii Shrubs and submerchantable trees must b otected
e ed t e S the fullest extent possible
W [+] i t actic in SMZ.
c ea ide of class 3 eam s and other bod-
ies of water, shgubs and submerchantable trees must be protected
and retaj e S to t lest nt ib whe
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copductin orest practices j he
Former Sectj s _bee oved
44¥ (3) Hardwood trees and snags meeting diameter standards
of (2) above may be counted toward retention tree requirements in
the same approximate proportion as their occurrence in the stand
prior to commencement of forest practlces

463 (4) Trees retained pursuant to this rule must be dis-
tributed within the SMZ as guided by the following criteria:

(a) favor bank-edge trees;

(b) favor trees leaning toward the stream and those that
cannot be felled without falling into the stream;

(c) where the SMZ is dreater t 50 et wide a vest-
wi result _in the winimum stocking of trees required to be
rega;ned under section (2)(a} and (b}, concentrate retained trees

within 50 feet of the stream—where—the-GMi—is-greater—than-50
feetwide.

3+{5) Trees retained pursuant to this rule may met be sal-
vaged exeeptonly under the following condltlonS'

(a)
£ined—in—fRulte-IH-NM13—must-be—retained-Trees to be harvested
meet the definition of salvage at [Rule I(2)(p)l; and

(b) F£The minimum tree retention reguirements ef-this
rudeof sectjon (2), are naet met by standing live trees, then
additienal—trees-whiehare or by dead or fallen trees where suf -

ient standin ive trees are not available: and whiehweet—the

. . : ) . 1
M

(c) All trees that have fallen across or in the stream must
be retained, unless salvage of such trees is approved as a site-
specific alternative practice_subject to other federal and state
laws and regulations.

+7¥(6) All practices which deviate from the tree~distri-
bution criteria provided in (2) and 6+(4) above require approval
as site-specific alternative practices. (AUTH: 77-5-307, MCA;
IMP: 77-5-301, 303, MCA.)

v 6.6.606 O, CONS CTIO N (1) The
construction of roads in the SMZ is prohibited except when neces-
sary to cross a stream or wetland unless approved by the depart-
ment under a site-specific alternative practice_or as provided ip
this rule. The construction of roads across st ms, wetlands
other bodjes of water jis not regulated by these rules but may be

ject to other state and feder WS and re atjons.

{(2) Road £ill material must not be deposited into the SMZ
except as needed to construct crossings.

{3} In order to minimize excavation ad constru
on_erosive soile characteristic of Fastern Montana, an operator
may, as an alternative practice without site-specific approval,
construct or locate a road inside the SMZ on class 3 stream sed-
ments in the eastern zone only wherever:

Montans Administrative Register 1-1/714/793
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{a) the slope of the SMZ immediately adjacent to the stream
is 10 ess fo istance of a eas 5 feet from the ordi-
pary high water mark;

ere i in the o te io the SMZ hillside
with slo in e s of 35

(e} ng roa Q is cons;;ucted or Jocated on the gentler
slopes j that.

(i) cutt n then is m1n1m z d'

et . ;

{iii) the ; oad is locgteg as :g: way from the ordinary high
water ma a actical;

(iv) d ainage eatu es are_installed as needed to

minimize sedimen; delivery to streams. (AUTH: 77-5-307, MCA;
IMP: 77-5-303, MCA.)

26.6.607 HA QUS OR TOXIC TERIALS (1) The
handling, storage, application, or disposal of hazardous or toxic
materials in the SM2 in a manner that pollutes streams, lakes, or
wetlands or that may cause damage or injury to humans, land,
animals, or plants is prohibited.

(2) Any application of herbicides or pesticides must be
done in a manner that such materials are not introduced to
streams, lakes, wetlands, or other bodies of water through sur-
face runoff or sub-surface flow.

(3) Any application of herbicides or pesticides must be
done in a manner which does not destroy vegetation in the SMZ to
an extent which sigaifieantly impairs the capacity of the SMZ to
provide shade or to act as an effective sediment filter.

(4) Any application of herbicides or pesticides in the SMZ
must be in accordance with all label directions and in compliance
with all applicable laws and regulations regarding the use of
such material.

(5) Dust abatement agents which do not contain waste oil
may be applied on roads in the SMZ provided that such material is
not directly introduced into a stream, lake, or other body of
water. (AUTH: 77-5-307, MCA; IMP: 77-5-303, MCA.)

VIIY (26.6.60 SIDE-CASTING O O TERIA (1)
The side-casting of road material into a stream, lake, wetland,
or other body of water during road maintenance operations is

prohibited in the SMZ. (AUTH: 77-5-307, MCA; IMP: 77-5-303,
MCA.)

X .6.60 DEPOS NG SIASH (1) Depositing slash
in streams, lakes, or other bodies of water is prohibited unless
approved by the department under a site-specific alternative
practice_subject to other state and federa aws and regulat
(AUTH: 77-5-307, MCA; IMP: 77-5-303, MCA.)
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RULE %*FX (26.6.610) SITE-SPECIFIC ALTERNATIVE PRACTICES
(1) The owner or operator shall comply with the management stan-
dards stated in 77-5-303(1), MCA, and [these rules], unless ap-~
proval has been obtained from the department for alternative
practices designed for site-specific conditions encountered dur-
ing a timber sale prior to conducting such practices.

(2) The department may approve a proposed alternative prac-
tice only if such practice would be otherwise lawful and the
department determines with reasonable certainty that the proposed
alternative practice would conserve the integrity of the stream-
side management zone and would not significantly diminish the
function of the zone as stated in 77-5-301, MCA:

(a) to act as an effective sediment filter to maintain
water quality;

(b) to provide shade to requlate stream temperature;

(c) to support diverse and productive aquatic and terres-
trial riparian habitats;

(d) to protect stream channel and banks;

(e) to provide large, woody debris that is eventually re-
cruited into a stream to maintain riffles, pools, and other ele-
ments of channel structure; and

(f) to promote floodplain stability.

{(3) In order to obtain department approval of alternative
practices, the owner or operator shall submit to the department
an application describing the proposed practices and location.
Applications must provide all data specified by the department
and must be submitted on forms provided or approved by the de-
partment.

(4) Within 10 working days of receipt of the application
for approval of alternative practices the department shall deter-
mine if the application is approved, approved with modification,
disapproved, incomplete, requires additional information or envi-
ronmental analysis, or requires a field review. The department
shall notify the owner and the applicant of its decision in writ-
ing.

(5) If the department determines a field review is neces-
sary, the field review must be made at a mutually agreeable time.
The owner or his designee must be present at the field review.

(6) Within 10 working days after all necessary field review
is complete, the department shall determine whether the applica-
tion is approved, approved with modification, disapproved, incor-
plete, or requires additional information or environmental analy-
sis. The department shall notify the owner and the applicant of
its decision in writing.

(7) The department may notify the applicant in_writing that
it declines to conduct further environmental analysis of an ap-
plication if it determines that the proposed alternative practic-
es are complex, or affect an environmentally sensitive area, or
involve a high degree of uncertainty that the proposed alterna-
tive practices will have a significant impact on the guality of
the human environment. The notice must briefly describe the
department’s reasons for declining to _conduct further analysis.
In this case, the applicant may conduct further environmental
analysis and submit documentation to the department. The depart-
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ment shall independently review any further environmental analy-
sis and documentation of the proposed alternative practices pro-
vided by the applicant and may adopt such documentation if it is
adequate under the Montana Environmental Policy Act (75-1-101 et
seq., MCA) and rules adopted thereunder (ARM 26.2.628-663). 1If
so adopted, the department may utilize such environmental docu-
mentat.ion in further consideration of the application for alter-
native practices.

(8) In the event the department determines that an applica-
tion for alternative practices may be of significant interest to
the public, the time provided in this¢ rule for considering such
application may be extended-an—additienal—45—daye in order to
allow time for the public to be notified and participate in the
department’s declsion pursuant to 2-3-101 et seg. MCA and ARM
26.2.701-707.

(9) Persons applying for approval of alternative practices
shall agree in writing that approved alternative practices, in-
cluding any additional conditions imposed by the department,
shall have the same force and authority as the standards contain-
ed in 77-5-303, MCA, and shall be enforceable by the department
under 77-5-305, MCA, to the same extent as such standards. Per-
sons responsible for copducting alternative practices shall com-
ply with all conditions of such practjces, In determining wheth-
er to approve applications for alternative practices, the depart-
ment may consider past violations of such standards or of the
requirements of previously approved alternative practices by the
applicant.

(10) Authorization to conduct alternative practices is valid
for 2 years from the date of approval or for such—3esser period
as may be specified by the department. (AUTH: 77-5-307, MCA;
IMP: 77-5-302, 307, MCA.)

3. Approximately 176 persons presented oral or written
comments on the rules. A summary of the comments and the
agency’s responses to those comments are as follows:

GENERAL, COMMENTS

1. COMMENT: The rules give no concern to wildlife needs
such as hiding and thermal cover in these corridors. Because the
SMZ law clearly includes wildlife, wildlife rules must be incor-
porated in the SMZ rules.

RESPONSE: The Department is not authorized to adopt manda-
tory rules for management of terrestrial wildlife habitat. Sec-
tion 77-5-301(5)(b), MCA, indicates specifically that the purpose
of the SMZ law with respect to wildlife is to provide
"guidelines" for the management of wildlife habitat in streamside
zones. The statement of intent of HB 731 (1991) indicates that
the Legislature intended for the Department to develop "volun-
tary, nonenforceable guidelines concerning the selection of re-
tention trees and vegetation, including snags, for wildlife habi-
tat within the streamside management zone." The legislative
history further indicates that mandatory standards for terrestri-
al wildlife were eliminated from the bill during the legislative
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process. The Department is currently developing voluntary guide-
lines for wildlife habitat management in the SMZ.

2. COMMENT: a. All class 1 streams should be protected
statewide.

b. Intermittent streams should be fully protected because
they are the source of a healthy watershed.

c. The current coverage of the rules, including ephemeral
streams, should be maintained.

d. The law was written to only apply to perennial streams;

the rules go beyond the intent of the law.

RESPONSBE: Section 77-5-302(7), MCA, defines "stream" as
including those watercourses which have "continuously or inter-
mittently flowing water". The rules have been amended to regu-
late forest practices on all streams, whether ephemeral, inter-
mittent, or perennial, to varying degrees depending on the dura-
tion of surface flow and the degree of connection downstreanm in
the draipage system for each stream segment.

3. COMMENT: a. The rules are too loosely defined and too

vague.
b. The rules are too complex; use general guidelines in-
stead. Simplify the rules.
. Language in rules is too technical and should be sim-

plified to improve public understanding.

RESPONSE: The Department has generally reviewed and revised
the language in the rules to simplify the language where possible
without sacrificing precision or clarity.

4, COMMENT: Make the rules more fiexible, less oriented
toward penalties, like the BMPs. Forest stewardship is largely &
matter of motivation, not regulation.

RESPONSE: Tne Department has drafted and revised the rules
to strike a balance between flexibility for varying conditions
and implementing specific, enforceable standards as required by
the statute. Additional flexibility is provided through provi-
sions for alternative practices.

5. COMMENT: Post all operations with clear identifying
information so that the public can police violations.

RESPONBE: The statute does not authorize the Department to
impose such a requirement.

6. COMMENT: One commenter suggested that the rules should
clarify whether they apply to Indian Tribal lands. Another com-—
menter said that the regulation should be made clear that Indian
Tribes are exempt.

RESPONSE: The Department is not expressly authorized to
adopt a rule codifying its interpretation of the applicability of
the SMZ law or rules to Indian Tribes or Tribal lands and such a
rule would lack the force and effect of law and serve little
purpose.

7. COMMENT: Distinguish between East and West of Continen-
tal Divide in regulating and defining intermittent streams.

The rules should take into account that differing conditions
exist in Southeastern Montana. Relax regulation at intermittent
streams. The stream classification system should fit Eastern as
well as Western Montana.

RESPONSE: The 1ules have been modified to refiect these
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concerns. The stream segment classes described in Rule I(2)(c¢),
(d) and (e) are appropriate for both Eastern and Western Montana,

8. COMMENT: The rules should also protect the landowner
from SMZ destruction by the public and natural events.

RESPONSE: Under the SMZ law and the rules, a landowner is
not responsible for conditions beyond his or her control.

9. COMMENT: Responsibility between owner/operator should
be clarified.

RESPONSBE: Section 77-5-305, MCA, makes clear that it is the
responsibility of the owner to ensure compliance with the SMZ law
and rules unless a written contract between the owner and the
operator specifies that the operator is responsible.

10. COMMENT: Some wording should be incorporated to allow
for the managed perpetuation of some economically viable timber
types, i.e. scarification/broadcast burning.

RESPONSE: DSL is of the opinion the rules allow perpetua-
tion of economically viable timber types.

11. COMMENT: Rules invade constitutional property rights
by requiring double entry to effect harvest, loss of trees, and
disruption of optimum stand management. The rules should provide
that every effort should be made to protect the SMZ but at the
same time respect private property rights.

RESPONSE: The Department believes that the proposed rules
are within the State’s power to regulate the use of private prop-
erty in order to substantially advance and protect legitimate
public interests in the gquality and guantity of forest waters and
in the integrity of the streamside zone as described in 77-5-301,
MCA. The rules attempt to utilize the least restrictive means
necessary to achieve this end so as not to deny any owner an
economically viable use of his or her land.

12. COMMENT: The rules should protect waterways even if
that means no logging within the SMZ.

RESPONSE: The Department believes that the revised rules
are adequate to protect the integrity of the SMZ.

13. COMMFNT: Consider implementing the rules in several
stages to give people time to get conditioned to our changing
environment.

RESPONSE: HB 731 went into effect on October 1, 1991,

These rules have been under development since prior to that time
pursuant to 77-5-307, MCA. The Department feels it is necessary
to adopt rules to implement the law without further delay in
order to carry out the intent of the Legislature.

14. COMMERT: a. Many commenters stated that since the
rules were developed as a consensus process of the technical
committee, they should not be changed or only be changed through
a consensus process of the technical committee.

b. One commenter stated that the role of the technical
committee is advisory only and it is expected that it is the
responsibility of DSI to develop workable rules.

RESPONSE: The statement of intent to HB 731 states that it
was the intent of the Legislature that the Department establish a
technical committee "to assist the Department in adopting rules”.
The recommendations of the technical committee were, for the most
part, incorporated into the proposed rules. The public has been

1-1/14/93 Montana Administrative Register



26—

given an opportunity to comment on these proposed rules. The
Department has considered these comments and made changes in the
rules in response as it deemed necessary. The Department has
obtained and considered the comments of the members of the tech-
nical committee upon their review of the revised rules.

15. COMMENT: 15 irrigation water, once diverted, defined
as state water? The leave tree situation for irrigation ditches
needs to be clarified, probably by the Water Quality Bureau, and
whether the water is subject to state water ¢guality standards.

RESPONSE: If water is within an irrigation system which
discharges directly into a stream, lake, pond, reservoir or other
surface water, it is subject to state water guality standards.
75-5~103{%;, MCA. Because irrigation ditches are within the
definition o2f Y"other body of water" in Rule I(l), iree retention
vequivements for ¢lass 3 streams apply.

16, COMMEWT: Rules should "grandfather® those timber har-
contracts in existence prior to October 1, 1991.

RESPONSE: The S5MZ law makes no provision to exempt Timber
sale contracts in existence prior to the law's effective date ang
the nent is not authorized to make such provision by rule.

17. LCOMMENT: The seven forest practice standards are un-
necessary absolutes.

RESPONEE: The seven standards for forest practices in the
SMZ are provided in the statute at 77-5-303, MCA. The Legisla-
ture recognized the need for flexibility by providing for aliter-
native practices to be approved by the Department.

18, COMHENT: The draft rules do not represent a consensus.
They are rigid, cumbersome, expensive to implement.

RESPONEE: This comment makes no specific suggestion and doasz
not assist the Department in adopting rules. Where this
commenter makes specific recommendations, they have been consid-
ered.

19. COMMENT: Rules should be more stringent because of
decline in bull trout population and because the timber industry
receives heavy government subsidies and is only a small part of
the state’s economy.

RESPONSE: This comment makes no specific suggestion as to
how the rules should be made more effective. The Department
pbelieves that the rules will help reduce the amount of sediment
deposited in streams and protect habitat.

20. COMMENT: There needs to be clarification between the
jurisdiction of the Montana Conservation Districts and DSL for
enforcement of land management activities occurring within beds
and banks of perennial streams.

RESPONSE: The rules have been modified to clarify this mwat-~

vest

ter.
21. COMMENT: a. Have a committee to review violations
before fines are levied.

b. Criminal charges should be available against persons
who violate the rules.
c. The names of persons reporting an owner or operator for

an SMZ violation should be open to public review.
RESPONSE: Section 77-5-305, MCA, provides for civil penal-
ties, site rehabilitation orders, and for administrative hearinge
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before the Department on such orders if requested. The statute
makes no provision for criminal charges and does not direct the
Department to adopt rules with regard to enforcement matters.
All Department records with regard to enforcement of the SMZ law
are open to public inspection including any written reports of
$M2 viclations after the investigative phase, subject to consid-
erations of personal privacy. No rule change is needed.

COMMENTSE ON RULE I APPLIC LITY -~ DEFINITIONS - EFFECTI

DATE
RULE I, Section (1)
1. COMMENT: a. These rules should not be limited to

commercial timber operations, but rather should apply to all
operations; except as permitted by local conservation districts.

b. The law defines "timber sale" to include "practices
designed to access, harvest, and regenerate trees." What if
timber harvest is not followed by regeneration? The rules should
also apply in this situation.

c. We support protection of Montana’s water quality.
Because HB 731 only applies to the timber industry, the bill
nisses the real target of who causes water degradation in Mon-
tana.

d. These rules should not apply only to forest practices.
Other spray programs can affect waterways.
e, Please clarify the degree to which these regulations,

indeed the law, applies to firewcoding, sanitary thinning, pre-
commercial thinning, and commercial thinning in the SM2.

f. The proposed rules would not permit the maintenance or
creation of riparian openings dominated by riparian vegetation
other than trees as is found in a naturally diverse riparian
landscape without approval of an alternative practice. The rules
ignore the natural diversity of landscape along streanms.

RESPONSE: The SM2 law and these rules apply only to forest
practices conducted within a “timber sale" as that term is de-
fined at 77-5-302(9), MCA. The law does not apply to practices
which are not designed to regenerate trees. Under the Montana
Administrative Procedure Act, the jurisdiction cannot be expanded
by rulemaking.

ROULE I, SBection (2)

Subsection (b): Definition of "“Broadcast burning*

1. COMMENT: (b) Broadcast burning should be gpecific as
to cause of ignition to prevent owner from being blamed for acci-
dental fires.

RESPONBE: The definition states ™.., ignited under certain
conditions with the intent to meet planned management
objectives..." If the SMZ burns due to wildfire, the landowner

will not be responsible under these rules.

2. COMMENT: Definition of "broadcast burning" is ambiguous
as to meaning and intent and, together with Rule IV, expose owner
to liability for events beyond his control.

RESPONSE: It is the landowner’s responsibility to ensure
that amount and location of slash and disposal methods do not
result in a broadcast burn which compromises the integrity of the
SMZ.
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Bubgectjons (¢) and (4): DPefinitions of "class 1 stream seg-
ment, class ? stream seqgment”

3. COMMENT: a. The definitions of "class 1 stream seg-
ment" and "“class 2 stream segment" are critical. Even intermit-
tent streams can be used for spawning and support insect and
other small wildlife populations.

b. Include "or provides domestic water for humans" in defi-
nition of class 1 stream.

c. The definition of "class 2 stream segment" in (2)(d) is
too vague. It is difficult to distinguish between a class 2
stream and an ephemeral stream. Stream classification is ambigu-
ous.

d. Revise the stream classification to provide more detail
and greater class distinctions - e.g. California’s classifica-
tion.

e. Provide a new stream classification with fewer restric-
tions for dry creek beds in Eastern Montana that rarely flow
water.

£, There are other stream classifications on the boocks; do
we need another one?

g. We need simpler rules for determining what is a class 2
stream and what isn’t.

h. Define class 1 stream segment as: "a stream that sup-
ports fish yearly, or has continuous surface flow." The
proposed definition is not definable on the ground, and is sub-
ject to wide variation in interpretation.

i. Dpefine class 2 stream segment as "a natural watercourse
of perceptible extent that has a generally sandy or rocky bottom
or definite banks that confines and conducts intermittently flow-
ing water." The proposed verbiage is an unwarranted extension of
the law that causes increased loss of timber harvest.

j. Rule needs to deal with segments that show stream char-
acteristics in one segment, but do not in adjoining segments.

k. Use 3 stream classes.

1. Classify streams according to the 1989 BMPs including
ephemeral aregas, intermittent streams, and perennjal streams.

m. Add the following definitions: ™continuously flowing
stream segment" means continually or constantly flowing; "inter-
mittently flowing stream segment" means a stream segment which 1is
not continuously flowing.

RESPONSE: The number of stream sSegment classes has been
expanded to three, with revised definitions to better describe
conditions encountered in the field and provide a basis to apply
the requirements of the rules to those conditions. The potential
for sediment delivery is the primary criterion for differentia-
tion of stream classes. Criteria used for describing perennial,
intermittent, and ephemeral streams are not primary
congiderations for classifying streams under the SMZ laws and the
revised rules. Many intermittent streams are included as class
1. Streams are classified by segments, to allow for variable
conditions within a stream. All watercourses that meet the
stream definition, as stated in the law, have been classified as
class 1, 2, or 3 stream segnents. Because stream segments that
do not provide surface flow for at least six months out of the
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year would, in many instances, not provide a reliable domestic
water supply, comment b has not been accepted.

Bubsection (e): Defipnition of "Clearcutting®
4, COMMENT: a. The definition of clearcutting is com-

pletely inadequate.

b. Differentiate between clearcutting and group selection,
e.g. based on size as in SAF or AFC definitions. Don’t preclude
group selection in the SMZ.

c. The clearcutting definition should include seed tree
cuts and shelterwood cuts and define clearcut in terms of how
many trees per acre are considered a c¢learcut.

RESPONSE: The definition included in the rules is a common
silvicultural definition. The retention tree reguirements in
Rule V set standards for the number and distribution of retention
trees. If an owner wishes to deviate from the requirements of
Rule V, and for example, use a group selection silvicultural
prescription, the practice will be subject to alternative prac-
tice approval.

Subsection (g): Defipition of "Diameter breast height (dbhi"

5. COMMENT: Indicate that dbh is taken when standing on
the uphill side 0f the tree.

RESPONSE: The definition in the proposed rule does indicate
that dbh is measured at the highest point of ground touching the
stem of the tree. No change in the rule is necessary.

Bubsections (h) and (m): Definjtions of "Established road"
and '"Road"

6. COMMENT: a. The term "minor earth work" should be
defined to avoid confusion in interpreting the term "established
road." *

b. sSubstitute "wheeled or tracked vehicles" for "highway
vehjicles" so as to make clear that road standards are not for 18
wheelers, for example.

c. Delete either the definition of "established road" or of
"road" as unnecessary since context refers only to established
roads.

RESPONSE: a. The definition has been modified by eliminat-
ing the term "minor earth work" and substituting more clearly
understandable terminology.

b. This proposed change would designate all skid roads as
established roads. This is not consistent with the intent of the
law.

c. The "established road" definition is necessary to clari-
fy the requirements of Rule IV. The definition of "road" is
necessary to clarify the requirements of Rule VI.

Bubsection (k): Defjinition of "“Ordinary high water wmark"

7. COMMENT: CcChange "often" to "generally".

RESPONSE: The proposed change has been made.

Subsection (1): Definjtion of "Other body of water"

8. COMMENT: a. Define "other body of water" as "ponds
and reservoirs with swrface water greater than 1/10 acre through-
out the year that do not support fish, and continuously flewing
irrigation and drainage systems discharging directly into a class
1 stream, or lake. Water bodies used solely for treating, trans-
perting, or impounding pollutants shall not be considered surface
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water." 1In Eastern Montana there are many ponds and reservoirs
which dry up every year and are not then bodies of water.

b. Do not regulate irrigation ditches except under certain
specified conditions.

c. Do not include irrigation ditches at all. To do so
potentially precludes effective management practices in the uti-
lization of such facilities for the efficient use of irrigation
water and is beyond the intent of the statute.

REBPONEE: a. The rules stipulate that irrigation ditches,
as included in the "other bodies of water" definition, receive
the mirnimum level of protection as a class 3 stream. Because
ditches and ponds that dry up can contribute water to other wa-
ters, the proposed revision has not been made.

b. and ¢. Irrigation ditches that discharge directly to
streams have potential to impact water guality and are "state
waters" under 75-%-103(3), MCA. The 5MZ law applies only to
forest practices associated with a timber sale and not to irriga-
tion ditch maintenance.

Bubsection (p): pDefipition of "“Slash"

9. COMMENT: Define size of slash to be removed from the
stream and managed as 1 inch in diameter and at least 3 feet
long. The definpition should include length and diameter crite-
ria.

REEPONSE: This recommendation conflicts with the standards
of the Montana Water Quality Act and therefore will not be incor-
porated.

8ubsection (r): Definitjon of “Btream®

10. COMMENT: a. In (r), the SMZ should include class 2
streams and irrigation ditches.

b. To meet the definition of "stream," a groundwater compo-
nent should not be required. Streams without a groundwater com-
ponent can contribute to sedimentation.

c. Class 2 streams should not be considered in SMZ as they
do not contribute to the concern of the act. Dry water courses
created by nature’s extremes should not be considered in the SMZ.
Irrigation ditches should not be considered in SMZ.

d. Define intermittently flowing water as "surface running
water in a natural watercourse which flows directly into a class
1 stream and causes a natural watercourse to have a generally
sandy or rocky bottom or definite banks." This definition is
identifiable on the ground as near as the law allows.

e. Define stream according to 310 law.

f. Stream definition is too broad and therefore restrictive
of wanagement, discourages small operators.

g. Please define "intermittent" as carrying water once
every 3 years.

h. Definition of rule should (per Aug. 4 draft) drop ephem-
eral streams from regulation to be consistent with historic uses
and understandings.

i, Add the following definition: "perceptible extent: means
visually obvious in width and length as far as the eye can see
from the ordipary highwater mark.

j. The definition of "stream" in (2)(r) should be changed
to "drainage." Streams have running water; drainages are some—
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times ary.

k. Dry draws of eastern Montana should not be defined as
streams and should be excluded from the streamside management
classification in the proposed rules.

1. Several key words in the definition of "stream" need to
be defined, i.e. "watercourse" and/or "perceptible extent". It
is suggested that "watercourse® bhe defined as follows: "all con-
tinuously flowing channels and easily recognizable water channels
caused by intermittently flowing water that provides a conduit of
sediment delivery connecting completely and identifiable through
connecting channels to any continuously flowing stream, lake, or
other body of water that supports fish."

RESPONSE: The term "stream" is defined in the law and cannot
be modified through the rule making process. Streams are sepa-
rated into three classes to allow for varying levels of protec-
tion. Further definition of terms used in the definition of
"stream” would be interpretive only and would not have force of
law. Interpretation of these terms is best done in the context
of a specific factual situation.

Bubsection (s): Definjition of “streamside management gone"

11. COMMENT: a. The SMZ should be no more than 25 feet
either side of irrigation ditches and extend no farther than 300
feet above discharge point.

k. Do not change current definition of SMZ.

c. SMZ should be 100 feet wide at a minimum.

RESPONSBE: a. The minimum SMZ width of 50 feet is specified
in the law and cannot be modified through the rule making pro-
cess. The entire length of irrigation ditches meeting the "“other
body of water" definition will be protected as class 3 stream
segments. .

b. The definition has not been changed.

c. A 100 foot SMZ is not necessary to meet the purposes of
the law for all streams, lakes and other bodies of water. The
SMZ has been expanded in those instances in which additional
protection is clearly necessary.

Subsection (u): Definition of "wetlands'

12. COMMENTB: a. 1In defining the SMZ in (s), DSL should
use the mandatory technical criteria for riparian identification
in the January, 1989, Federal Mapual for Identifying and Delin-
eating Jurisdictional Wetlands and the definitions from 40 CFR
230.3 and 33 CFR 328.3, and the criteria to define "naturally
associated hydrophytic vegetation" and hydric soil criteria.

b. Since the SMZ law may create new wetlands by requiring
large trees to be retained and eventually incorporated into the
stream channel, there must be a positive wetland description.

c. The definition of "wetlands" should be modified to in-
clude riparian plant community indicators.

d. We need an objective definition of "wetlands," not sub-
jective one subject to regulatory discretion.

e. Keep pending federal wetlands regulations in mind when
developing a wetlands definition for these rules.

RESPONBE: Indicator species are not consistent state-wide
and therefore, have not been incorporated into the rules. They
will be used in the program as appropriate. The Federal wetlands
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definition is the subject of national controversy and debate. To
inject these issues into this rule making process would not clar-
ify the definition.

COMMENTS ON LE_TI _WIDTH OF STREAMEBIDE MANAGEMENT ZONE -
MARKING BOUNDARY

UL sectlo 1

1. COMMENT: The side slope or slope of SMZ should be the
average of adjacent terrain to preclude limited topographic fea-
tures from expanding the slope distance.

RESPONBE: The SMZI width needs to be checked at intervals
where there are extremes in the side slope. Where there are both
steep and near level slopes adjacent to each other along an S5MZ
there may be different SMZ width reguirements. Operationally, it
is envisioned that there would be a gradual transition between
these different SMZ widths. The comment has not been accepted in
order to provide adequate SMZ protection.

RULE I1, Section (2)

1. COMMENT: Section (2) and (3) are not protective enough
of class 2 streams, because it also applies to ephemeral, which
doesn’t need protection. The remedy is to modify the definition.

RESPONSE: Rule T has been amended to provide a revised
classification system.

2. COMMENT: Either specify a "maximum" SMZ, or eliminate
the adjective "minimum” in describing SMZ, in order to close the
open-ended definition.

RESPONSE: The term "minimum" has been deleted.

3. COMMENT: Several persons commented on subsection
(2) (d):

a. Change the word "when" on line 2 to "where" to be con-
sistent with other rule language.

b, Add the word "inside" before "edge."

c. (2)(d) is poorly written and confusing.

d. (2)(d4) should be stricken.

RESPONSE: a. Subsection (2)(d) has been retained as part
of (2)(b) and the suggested change has been made.

k. The phrase "nearest the stream" has been added.

c. The rule has been re-written for clarification.

d. Subsection (2)(d) has been retained in order to allow
operating flexibility while protecting the integrity of the SMZ,

4. COMMENT: Several persons commented that the width of
the SMZ in the propoused rule was generally not adequate to pro-
tect either water quality or wildlife. Some suggested specific
provisions as follows:

a. No disturbance should be allowed within 100/ of a stream
without DSL’s permission within 200’ of the stream. Some persons
suggested that the minimum SMZ width should be 100’ on both sides
of the stream or greater.

b. There should be wildlife corridors to 600’ and SMZ width
should be variable as to sediment requlation, up to 700’ on 60°
slopes.

c. The SMZ should be defined as three 100-foot Zzones.
Corridors should be 600 feet and an elk should not be visible at
200 feet.

d. Are the 50’/100’ requirements based on scientific data?

Montana Administrative Register 1-1/14/953



-33-

Biologists recommend 200’ for wildlife corridors.

e. The minimum SMZ width should be much greater than 50’ to
protect migratory corridors for wildlife.

f. The minimum width for all SMZs should be 100’ and in (a)
and (b) the width should be 200’.

g. 50 feet width is BMP.

RESPONSE: The 50’ minimum SMZ width is the distance set by
77-5-302(8), MCA. That statute also provides that the zone ex-
tends beyond the 50’ minimum boundary to include wetlands and
areas with steep slopes or erosive soils. Under 77-5-307(2), the
Department may further define this extension. Extension of the
zone outside areas with steep slopes or erosive soils is not
permissible. In addition, as indicated on the response to Com-
ment 1 of the General Comments, extension of the zone for wild-
life corridors is beyond the Department’s authority.

5. COMMENT: No reduction in the 50’ minimum zone can be
allowed.

RESPONSE: By law the minimum SMZ width is 50‘.

6. COMMENT: The section specifies a minimum width only
for streams and lakes. It should also specify width for "other
bodies of water."

RESPONBE: The recommended change has been made.

7. COMMENT: The SMZ should include existing roads, not
stop at the toe of the fill. Subsection (2)(c) should therefore
be eliminated.

RESPONSE: The Department believes that an established road
forms a logical boundary for the SMZ where the SMZ extends beyond
50 feet due to steep slopes. The SMZ law expressly allows the
use of established roads within an SMZ and does not authorize DSL
to regulate or condition that use. Regulation of a narrow strip
on the far side of an established road would provide little bene-
fit to the SMZ in the form of sediment filtering, stream shading,
recruitment of woody debris, or slope stability. The Department
believes that the rule as proposed will provide sufficient pro-
tection to the SMZ.

8. COMMENT: Subsection (c) should mention wetlands or
other bodies of water on the other side of established roads.

RESPONSE: Section (2)(c) applies only when the SMZ is ex-
tended due to steep slopes. It is unlikely that there would be a
wetland or other body of water on the other side of the road
under those circumstances.

9. COMMENT: The rules should establish a wetland buffer
zone.

RESPONSE: Section 77-5-302(8), MCA provides that, when a
wetland is located adjacent to a stream, lake, or other body of
water, the SM2 width is expanded to include the wetland. The law
does not include a buffer zone for the wetland.

COMMENTE ON RULE III BROADCAST BURNING

1. COMMENT: Fire is needed as management tool for encour-
aging shade-intolerant species like willow, aspen, and dogwood.

RESPONSE: These rules apply only to forest practices asso-
ciated with a commercial timber sale. Agricultural operations
are not affected by them. Under many conditions, these species
will respond simply to the increased sunlight resulting from
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removing the overstory trees during timber harvesting, and fire
is not necessarily required. 1If fire is the best management tool
and will maintain the integrity of the SMZ, it can be used if the
Department approves an alternative practice for it.

2. COMMENT: The rule must be specific as to cause of fuel
ignition to protect owner from liability for accidental fires.

RESPONSE: These rules apply only to forest practices asso-
ciated with a commercial timber harvest, If the fire is started
by a source other than a person conducting a broadcast burn
within the $MZ, these rules (and the fines associated with them)
do not apply.

3. COMMENT: Regulated broadcast burning should be permit-
ted. It should require site-specific approval.

RESPONSBE: Broadcast burning is permitted if an alternative
practice is approved. Approval will be site-specific.

4. COMMENT: Delete (2). It is excess language which is
clear in the law and not necessary in rules.

RESPONSE: This section has been deleted.

COMMENTE ON RULE IV EQUIPMENT OPERATION IN THE 8M2

1. COMMENT: Does this rule, when read in conjunction with
the definition of "established road,” prohibit use of equipment
to construct a crossing that will become part of an established
road?

REBFONSE: No. Rule VI allows this.

2. ©COMMENT: Skidders should be allowed to cross the creek
every 20C feet unless there is standing or running water.

RESPCNSE: A third stream classification has been added
which would account for the majority of streams in Eastern Mon-
tana, where the commenter operates. Under the proposed class 3
streams in Eastern Montana counties, crossings are permitted at
200 feet intervals as a preapproved alternative practice. Thiz
language has been added in Rule IV(3).

3. COMMENT: This rule should be expanded to include other
conditions in which wheeled or tracked equipment could be allowed
on a temporary basis without a formal alternative practice. The
comment suggests requirements for these uses.

RESPONSE: The intent of this rule is to minimize the amount
of unimproved c¢rossings of the SMZ. The reason for requiring
alternative practices for temporary crossings is te provide ade-
guate review tc ensure that all other alternatives have been
explored.

The mitigation measures recommended by the commenter would
be quite adequate for certain situations, but may be unrealistic
to require under all situations under a preapproved alternative
practice. Whatever the case, this level of mitigation would
require an amount of DSL involvement egual to¢ an alternative
practice simply to enforce these mitigation efforts for each
crossing.

4. COMMENT: Equipment operations should only be allcwed in
the outer zone of three 100 foot SMZ zones.

RESPONSE: DSL believes that a 50’ SMZ is sufficient to
filter sediment caused by equipment operation on slopes less than
35% outside the SMZ. Slopes above 35% require an SMZ width of
1007.
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5. COMMENT: Grandfather old skid trails.

REBPONSE: During enforcement of these rules, it will be
impossible to distinguish between old and new skid trails once
they have been used. The effects on water guality from recpening
and using an existing skid trail within the SMZ and ceonstructing
a new one would be essentially the same.

RULE IV, Bection (1)

1. COMMENT: 1In (1), after the word "rule", add "or unless
approved by the Department under a site-specific alternative
practice. "

RESPONSE: This is addressed under Rule IV (3), which men-
tions alternative practices. The conditions are included here to
reinforce the need for special situations which would allow an
alternative practice to be granted.

RULE IV, gSection (2)

1. COMMENT: a. Steeper slopes must be harvested when
ground conditions are dry instead of your recommended two (2)
feet of snow or in frozen streams.

b. Exclusion for winter operations is good.

c. Use 6" of snow in Eastern Montana.

d. Eliminate 2(a) for Eastern Montana. Snow and/or frozen
requirement not practical for Eastern Montana.

e. There is no indication that 24 inches of snow or 2 inch-
es of frost depth is adequate to protect the SMZ. Sometimes the
frost does not go deep enough during an entire winter to protect
the SMZ from equipment. Operations within the SMZ should be
limited to cable skidding from outside the SMZ or should be pro-
hibited altogether.

f. Drop the frozen ground portion of this section because
harm to vegetation can occur even though the ground is frozen.

RESPONSE: This rule has been changed to allow skidding
under winter conditions, but only ip wetlands because they are
not accessible during any other season. This change was made due
to the inability to prescribe snow or soil congditions under which
an operator would be certain to meet the mitigation conditions
required in this rule. Although 6" of snow under certain condi-
tions may be adeguate to prevent soil displacement and compaction
in Eastern Montana, this condition is not sufficiently common to
include it in the rule as a preapproved alternative practice not
requiring site-specific approval.

vV, Se ) 3

1. COMMERT: Delete (3)(a),(b) and (c). This is excess
language which is clear in law and is not necessary in the rules.

RESPONSE: These conditions are not specifically mentioned
in the law, and therefore have been included to provide further
explanation of situations in which alternative practices would be
granted.

2. COMMENT: Add: "An alternative practice is not required
for stream crossings approved by securing a 310 permit. This may
or may hot include improved road crossings or unimproved primi-
tive trails and log crossings".

RESPONSE: In order to minimize disturbance resulting from
equipment operation in the SMZ, the operator will be required to
obtain alternative practice approval for equipment operation in
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the SMZ even though a 310 permit has been obtained.

c 8 O r VR ON_OF TREES MZ - € CUT=-
TING

Gene ommants

1. COMMENT: There should be a snag retention requirement.

RESPONSE: Within the "statement of intent" for the SMZ law,
legislature directed DSL to "develop voluntary, nonenforceable
guidelines concerning the selection and retention of trees and
vegetation, including snags, for wildlife habitat within the
streamside management zone." It is DSL’s intent to develop these
guidelines using a panel of wildlife professionals formed by the
Department. See response to Comment no. 1 under General
Comments. Snags may be counted toward tree retention require-
ments in proportion to their representation in the pre-harvest
stand. The Department anticipates that some snags will be re-
tained because it will be economically advantageous to the land-
owner to do so.

2. COMMENT: Before any harvest within the SMZ is accept-
able, DSL should do a cumulative analysis of the condition of the
stream.

RESPONSE: The SMZ law does not give DSL the authority to
prohibit harvesting within the SMZ and does not provide that
harvesting within the SMZ is contingent upon a favorable cumula-
tive effects analysis of the stream.

3. COMMENT: Rule V, as written, could encourage landowners
to highgrade SMZ’s and leave only inferior trees to meet the
retention requirements.

RESPONSE: Rule V (2) provides that, for class 1 and 2
stream segments "Trees retained must be representative of the
species and size of trees in the pre-harvest stand." Although
not entirely discouraging the landowner from taking the most
genetically desirable trees in the SMZ, this requires them to
leave some representation of the larger trees of each species
present before harvest. These large trees will meet the purposes
of the SMZ law.

4, COMMENT: With the exception of sub-part(2), this whole
section is nonsense. These should be guidelines.

RESPONBE: Within the "Statement of Intent" in the SMZI law,
the Legislature states that DSL will adopt rules "to ensure the
retention of merchantable and submerchantable timber necessary to
maintain the integrity of the streamside management zone." Sub-
section (2)(a)&(b) establish the minimum number and type of trees
which must be retained. The remainder of this rule provides
standards for the landowner as to how to choose and manage these
leave trees to "maintain the integrity of the streamside manage-
ment zone. ™

5. COMMENT: The rule is confusing for operators to imple-
ment. The type of logging that can be done in each class of
stream should be clearly stated.

RESPONSE: The revised rules eliminate as much confusing
language as possible. In its educational effort following adop-
tion of these rules, the Department will comply with the second
comment.
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6. COMMENTS: This complex and rigid retention rule is
unrealistic in light of varied habitats, and may be unachievable
as well., It is better to talk in terms of percentages, or
trends, or averages.

RESPONSE: There is the need to establish the absolute mini-
mum activities and requirements which are necessary to achieve
the intent of the legislation. The rule has been modified to
allow more flexibility for site-specific conditions by adopting
three stream classifications. A percentage approach would,
through multiple entries, allow the number of trees to be reduced
below the level necessary to protect the SMZ.

7. COMMENT: Rule V is an unconstitutional taking of pri-
vate property without just compensation. Compensation should be
provided.

RESPONSE: See response to General Comments, Comment #11.

8. COMMENT: Rule V, as written, tries to respond to the
law’s clearcutting ban but would also preclude group selection,
overstory removal, and possibly shelterwood.

RESPONSE: Although components of each method mentioned in
this comment must be modified when conducted within the SMZ, it
is still possible to use them.

9. COMMENT: The proposed tree retention scheme was not the
intent of the law and is not in the best interest of the land.

RESPONSBE: The retention tree requirements in Rule V are
the minimum specifications necessary to maintain the integrity of
the SMZ. The "statement of intent" for the SMZ law indicates
that DSL should adopt rules which "ensure the retention of mer-
chantable and submerchantable timber necessary to maintain the
integrity of the streamside management zone."

10. COMMENT: The harvest of ©ld growth timber should be
prohibited.

RESPONSE: The rules written to implement the SMZ law must
be directly related to either the intent or letter of the legis-
lation. The law does not allow the Department to prohibit timber
harvest within the SMZ. Under this rule, the retention trees
will be representative of the pre-harvest stand in terms of both
size and species.

RULE V ctio

1. COMMENT: Clearcutting should not be uniformly prohibit~
ed. There should be flexibility to adopt the best practices for
each particular site. Guidelineg would be better than rules.

RESPONSE: Clearcutting is one of the seven prohibited acts
within 77-5-303, MCA. These rules are being written to implement
the law. If clearcutting in the SMZ is the best practice for a
particular sgite, it is still possible with an approved site-spe-
cific alternative practice.

2. COMMENT: Prohibit harvest of any trees within 35 feet
of a creek in order to preserve the filtering capacity of the
SM2.

RESPONSE: 1In the statement of intent prefacing the SMZ law,
the Legislature states that "the streamside management zone be an
area of closely managed activity, but not a zone where timber
harvest is excluded." Prohibiting timber harvest within 35 feet
of a stream would in effect exclude timber harvest from a portion
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of the SMZ, which is contrary to the intent of the law. DSL
believes that a 35-foot strip of non-harvested timber is not
necessary to maintain the integrity and functioning capacity of
the SMZ.

Vv, Bectijo : co ts that section is too stringent

1. COMMENT: a. This rule leaves too many large shade-~
producing, water consuming leave trees and discourages the small
logging operator.

b. Retaining trees representative of species and size in
the preharvest stand is too restrictive.

c. V(2)(a)(iv) rule requiring species retention serves nao
purpose and should be deleted.

d. The requirement in Rule V(2) to retain trees representa-
tive of the species and size of the preharvest stand ignores the
results of past human activity which may have left residual trees
and conditions which are not silviculturally desirable. Dealing
with such issues would require a cumbersome application for an
alternative practice.

RESPONSE: The retention tree requirements have been modi-
fied to provide the minimum standards necessary to maintain the
integrity of the SMZ and to ensure the long-term function of the
SM2 to protect water quality and fisheries., One of the desirable
effects of trees within the SMZ is to produce shade which cools
water temperature and supports cold water fisheries. The
requirement that treesz retained be representative of the size and
species of the preharvest stand ensures that larger trees and
diverse species will be retained when present in the preharvest
stand to provide for diversity in the size and species of large
woody debris incorporated into the stream channel in the future.
Larger woody debris retains sediment more effectively, forms
larger pools and riffles important for fish habitat and is less
easily dislodged during high flow events. Where larger trees and
woody debris are present in the SMZ, the 8 inch dbh minimum stan-
dard may not be adequate to maintain the channel structure.
Similarly, woody debris from different tree species decay at
different rates when incorporated into the stream channel. Main-
taining the existing tree species diversity is necessary to main-
tain long term stream channel stability and the overall integrity
of the SMZ.

2. COMMENT: Ten trees per 100 feet retention regquirement
can’t be met in Eastern Montana and would be counterproductive to
management.

REBPONSE: The rules have, based upon public comment, been
revised to include a third stream class which includes many
streams in Eastern Montana. Retention tree requirements in class
3 streams do not have size or number restrictions, but do reguire
that understory shrubs and submerchantable trees be protected.

3. COMMENT: The effect of the proposed rules on tree re-
tention is to prohibit tree removal if a landowner has appropri-
ately managed lcave trees to an "ideal" spacing of 20 feet recom-
mended by foresters to maximize timber growth and vigor. Thus &
landowner practicing good stewardship is penalized.

RESPONSE: The purpose of the 5MZ law is to manage the 3
to protect the guality and guantity of forest waters while allow-
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ing timper harvest in the SMZ consistent with this purpose. The
Department belleves that the SMZ rules strike an appropriate
balance between management of the SMZ for stream protection and
management for timber production.

RULE V, Section (2): comments that sectjon is adequate

4. COMMENT: The present retention tree requirements are
the minimum that is acceptable to protect water gquality and
cannot be compromised further. Weakening of tree retention stan-
dards along intermittent streams should be resisted because many
fisheries problems begin farther up the watershed. Do not dilute
the tree retention requirement. The ten 8" tree/100’ rule should
be left as is.

RESPONSE: The stream c¢lasses and corresponding retention
tree requirements have been changed in response to comments
pointing out the need to adapt the rules to variable conditions
throughout the state. The revised rules provide protection more
appropriate to these conditions and meets the requirements of the
SMZ law.

VvV, Section t CQ] at sectio 8 not strij nt
enoudgh

5. COMMENT: No logging should be allowed within the SMZ as
a standard practice.

RESPONSE: This would contradict the intent of the legisla-
ture, which stated that the SMZ is "an area of closely managed
activity, but not a zone where timber harvest is excluded."
Statement of Intent, Ch. 608, Laws of Montana 1991.

6. COMMENT: a. The 10 tree retention reguirement is arbi-
trary and weak.

b. The proposed amount of standing trees is inadeguate to
provide thermal cover for fish and stream and bank protection.

c. Paragraph (a)(ii) is insufficient to provide temperature
control of streams and the life forms they support in some cases.
d. Paragraphs (a)(ii) and (iii) do not provide adequate

watershed protection. The standard is the equivalent of a
clearcut and does not result in sustainable yield or implement
best management practices.

e. In paragraph (a)(i), 50% of the trees 8" dbh is not
adeguate to provide large diameter log recruitment necessary for
stream stabilization.

RESPONSE: DSL believes that the number and diameter speci-
fications within the retention tree requirements are adequate to
provide large diameter log recruitment. Subsections 2(a)(ii) and
2(b) (ii) also requires that "trees retained must be representa-
tive of the species and size of trees in the pre-harvest stand."
This will ensure that when they are present within the SMZ, trees
larger than 8" dbh will be retained as well.

7. COMMENT: There is nho need for two classes of streams.
All streams should be afforded full protection. Even the tim-
bered draws of EFastern Montana should be protected to protect
wildlife. Secondary streams should be protected.

RESPONSE: See General Response to Comments on Rule V(2)
below.

RULE V, Bection (2): commepnts suggesting changes other than
in classifications or numerjcal standards
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8. COMMENT: Retention standards for ephemeral, or class 2
S5MZs should not permit seedlings or seedlings and sapiings to be
counted toward retention requirements.

REEPONEE: The rules have been revised to apply to class
streams only. S$See portion of General Response to Comments on
Rule V(2) below relating to class 3 streams.

9. COMMENT: Clarify in (ii) that the 10 trees/lineal foot
means oh each side of the stream, for a total of 20, Paragraphs
(a) (i)~ (iv) and (6) should clearly state that the retention tree
requirements apply to each side of the stream.

RESPONSE: The rule has been so revised.

10. COMMENT: Two sided riparian harvest should not be
allowed.

RESPONSE: This proposal would create zone of exclusion
within the SMZ. This is contrary to intent of legisliature as
expressed in its statement of intent in the SMZ law. Ch. 60&,
Laws of Montana 1991.

11. COMMENT: Non-merchantable trees and snags should oount
toward retention reguirements. Hardwood trees should e counted
for retention tree requirements without specifically retaining
the conifer species.

RESPONSE: Retention of snags and hardweoed trees is allowed
up to their relative representation in the stand before harvest.
Diversity of tree species is important to maintain the integrity
of the SMZ.

12. COMMENT: The SMZ is inadequate to protect steep siopes
in class 1 streams. Make it mandatory to obtain approval to
clearcut in a class 1 drainage.

RESPONSE: There is no authority given in the SMZ law for
DSL to restrict clearcutting cutside the designated SMZ.

13, COMMENT: This section should be made clearer so that
loggers can understand its reguirements.

RESPONSE: The rules have bheen clarified where possible, and
future educational materials and efforts by DSL will assist log-
gers in understanding specifics of the rules.

14. COMMENT: Paragraph (a) (i) provides no real protection
because multiple cuts would reduce tree density to the minimum
allowed by law [i.e. (a)(ii) and (iii)]. There should be a mini-
wmum time limit for the next sale.

~ Paragraph (a)(i) is a farce because it applies only to the
first entry.

- A clause prohibiting reentry for 25 years needs to be
added. This, combined with Cabinet Resource Group’s proposed
thermal cover standard, would provide 100-year rotation in SMIs.

RESPONSE: DSL recognizes that multiple entries are possi-
ble. The minimum retention standards are designed to ensure that
sufficient trees are left to meet the intent of the SMZ law.

RULE V, Section (2): comments suqgesting different standards

Response in General Response to Comments on Rule V {2)

15. COMMENT: 1In (a)(i), prohibit removal of more than 25%
of the basal area in a riparian area during any one entry.

16. COMMENT: The amount of canopy cover, not the number of
trees, is critical to maintaining low water temperatures. The
rule should therefore be amended to regulre a minimum canopy

[
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cover and hiding cover. Accepted standards are 70% crown closure
of trees 21 inches or greater breast height. Thermal cover is
40’ trees with 70% canopy cover. Hiding cover for deer and elk
is that cover which will hide 90% of a standing adult at 200’.

17. COMMENT: FParagraph (a)(ii) should be strengthened to
provide a minimum canopy cover equal to the canopy cover of the
SMZ.

18. COMMENT: 1In order to provide large organic debris
(LOD) recruitment to protect fisheries, the rules should contain
a requirement for class 1 streams of 10 trees/100/ of 12" in
diameter or better that will fall inteo the stream. Ten inch
trees rot too rapidly to adequately protect fisheries,

19. COMMENT: A number of commenters suggested different
numerical retention standards: 75% retention especially in 50
SM2s, of trees at least 8" dbh, 75% of the basal area, and a
minimum of 10 trees/100 lineal feet segment would help keep cows
out, trap sediment delivery and provide canopy closure and ther-
mal cover; 75% retention; 50% of the basal area; 75% of the basal
area; 75% for therwal cover, wildlife and habitat protection.

20. COMMENT: Paragraph (a)(iii) should require retention
of all trees greater than or egual to 8 inches dbh if there are
not 100 of these/100 lineal feet,.

21. COMMENT: Trees larger than 8’ should be required if
they are available within the SMZ.

22. COMMENT: 1In (b), the requirements for class 2 streams
should be 50% of those for class 1 streams.

23, COMMENT: A minimum of 10 trees at least 5" dbh should
be required in the timbered draws of Eastern Montana.

24, COMMENT: On class 1 streams east of divide retention
rule should be 50% of 8" dbh, no minimum number of trees per
100/, On clags 2 streams leave the rule unchanged. West of di-
vide retention should be 50% of 8" dbh, minimum 5 trees per 100‘.

25. COMMENT: In Eastern Montana retention tree rule should
require 50% > 8" dbh/100’ and not 5 trees > 8"dbh/100’.

26. COMMENT: Westside tree retention should be a maximum
of 5 trees equal to or greater than 8 inches per 100 feet on
continuous flowing streams and on intermittent flowing streams 3
trees equal or greater than 8 inches per 100 feet. On the east
side, 1/3 of trees equal or greater than 8 inches per 100 feet.

27. COMMENT: Delete for dry water courses and class 2
streams. Recognize importance of stream shrubbery to superior
cover, shade, and attraction of beneficial insects. Moderate 10
trees rule for intermittent streams.

28. COMMENT: Stick to the basic rule which everybody can
understand and follow, and you have developed two choices. (1)
Leave 30% to 50% of the trees in the SMZ, regardless of size. It
is up to the discretion of the landowner to maintain the appro-
priate size class. (2) Leave 10 trees per 100 lineal feet of
SM2. Pick one or the other and leave the size classes alone for
better management and silvicultural purposes,

29. COMMENT: Item (2)(a)(ii), (2)(a)(iii) and 2(a) (iv)
should be deleted for all areas east of the continental divide
Change (2)(b) to read "retain 50% of the trees".

30. COMMENT: The leave tree reguirement should be 50% of
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trees available rather than the complex formula that is in the
proposed rule.

31. COMMENT: The 10 tree retention level will prevent most
timber harvest, on West side intermittent streams because median
tree count on those streams are 14 trees of 8" dbh per 1007. It
will prevent all timber harvest on East side intermittent streams
because the median tree counts are 6 trees per 100’. The rules
should be changed to 5 trees on West side intermittent streams
and 50% on East side intermittent streams.

32. COMMENT: Clearcutting in SMZ should be prohibited but
there’s no reason why Jjust limiting a selective harvest to 50% of
the timber by species wouldn’t suffice.

33. COMMENT: In Eastern Montana, retention should be 50%
of 6 inch diameter trees.

34, COMMENT: East of divide, class 1 retention should be
50% of 6" dbh, class 2=50% without size or species reguirement.

35. COMMENT: Retention reguirement should be 50% of the
vegetative cover.

36. COMMENT: East of the divide, leave 50% of trees great-
er than or equal to 8 inches on class 1 streanms.

37. COMMENT: The retention standard should be 50% of the
trees including submerchantable trees.
cations and standards Response in General Response to comments
on Rule V{2)

38. COMMENT: Include an intermittent stream category.
Retention requirements for this category should be less than for
class 1 streams: preserve all hardwoods, unmarketable or cull
trees, large snags, and submarketable trees, as well as 5 trees &
inches and greater per 100 feet of stream length. All other
protection reguirements should remain the same.

39. COMMENT: Change to include two kinds of class/stream
segments: continuously flowing and intermittently flowing. Also
include a minimum of 5 trees to be retained on class 1 intermit-
tently flowing stream segments.

40. COMMENT: 1In a 3 class system, retain 5 treez per 100
feet of intermittent stream.

41. COMMENT: A number of commenters suggested that three
(3) stream classifications be implemented and suggested various
tree retention schemes for those classifications.

A, Class 1 - Same as proposed rule, except deleting (iv);

Class 2 - Same as above, except 5 trees instead of 10;
Class 3 - Same as proposed rule for class 2.
B. Class 1 (Continuous flow most of year) - 50% of trees
greater than 8", 10 tree minimum, and all
submarketable timber.

Class 2 (During most years contribute surface flow to
lake or other body of water)- 5 trees greater than
8"/100’ and all submarketable trees

Class 3 (Defined bed or bank, but rarely carries flow to
higher class stream) 10 trees of any size.

C. For the West side:

Perennial - 10 trees minimum/100’ (83 trees/acre)
Intermittent - 5 tree minimum/100°
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Ephemeral - Leave all hardwoeds, culls and
submarketable timber

For the East side:

Another set of standards should be developed by pro-
fessionals with East side expertise

D. Perennial - same as proposed rule for class 1 stream

Intermittent ~ five 8" trees/100’
Ephemeral - same as proposed rules for class 2 stream.

42. COMMENT: You don‘t need zones where harvesting is
excluded. cConsider selective harvesting or no more than one
third to one half of the trees are cut.

43. COMMENT: The tree retention standards should be more
flexible. Timber types, conditions, land forms, and watershed
conditions and needs require professional judgment rather than
rigid standards. The standards should be:

West Side: - Continuous flowing streams; 5 to 10 trees
8" or greater/100 feet
- Intermittent streams: 3 to 5 trees 8" or greater
East Side: - 50% of trees 8" or greater/100 feet

44. COMMENT: The SMZ should be defined as three 100~foot
zones with 75% retention in the inner zone and 50% retention in
the 2 outer zones.

45. COMMENT: 1In (a){(ii), all trees should be retained
within 10’ of the highwater mark. The 10 trees standard should
apply to the remaining 40’ for 50’ SMis and the outer 50’ for
100’ SMZs. This is necessary to provide sediment filtration,
shade, habitat, and woody debris and to protect stream channel
and bank and promote flood plain stability.

46, COMMENT: No timber harvest should be allowed within
200’ of a stream with steep slopes, loose soils, or a resident
bull trout population.

47. COMMENT: Corridors should be 600 feet and you should
not be able to see an elk at 200 feet.

48. COMMENT: A minimum tree retention standard, designed
to provide adequate thermal cover, is Idaheo’s - 75/ on both sides
of the stream where no more than 25% of the canopy cover can bhe
removed. This is necessary to prevent blowdown due to bug infes-
tations. A better standard would be 400’ (200’ from the high
water mark) with a 200’ cover managed for 75% canopy retention
and the outside of the zZone managed for adeguate sediment filtra-
tion or wildlife hiding cover.

49, COMMENT: The rules should provide for wildlife protec-
tion. This would include a 400’ S5MZ with 75% canopy maintenance
for the inner 200’ core, hiding cover in the outside 100’; and
50% snag retention standard throughout.

50. COMMENT: Retention requirements ignhore the capacity of
other riparian vegetation, and especially tall shrubs, to shade
the stream, filter sediment, protect stream channel and banks,
promote floodplain stability, and contribute woody debris to
maintain stream structure. Where other riparian factors are in
good condition, tree retention under the proposed rule may be
excessive,

General Response to Comments on Rule V, Section (2)

The Department has reviewed each comment summarized above
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and has chosen to modify Rule V by adopting a three category tree
retention system. The system allows the Department to more
closely tailor retention tree requirements to the on-the-ground
situations statewide.

The highest level of protection (class 1) is afforded to
streams that contain fish or to streams that flow during most of
the year and contribute surface flow to other streams or bodies
of water during seasons when the sun may heat the water to an
extent that adversely affects fish unless the stream is adequate-
ly shaded. These streams alsc have the greatest potential for
delivering sediment to another stream or body of water.

The lowest level of protection (class 3) is afforded to
streams that contain no fish, rarely contribute surface flow to
other streams or bodies of water, and normally do not have sur-
face flow during most of the year. These streams have very lit-
tle potential for contributing sediment to another stream or body
of water downstream and do not usually incorporate large woody
debris as an important element of channel structure.

An intermediate level of protection (class 2) is afforded to
all other streams which are not class 1 or class 3 stream seg-
ments. Class 2 includes streams which do not contain fish, do
not flow during most of the year, and normally contribute surface
flow to another stream or other body of water only during cooler
seasons when stream temperature is not a concern for fish habi-
tat. Class 2 also includes streams that, while not supporting
fish, do have surface flow during most of the year but do not
contribute surface flow to another stream or body of water.

Several commenters suggested that the retention tree stan-
dard based on a number of trees/stream distance is inappropriate.
They suggested alternate systems such as canopy cover, basal
area, both basal area and canopy cover, percentage limitation on
trees cut, a percentage limitation on cuts contained with a mini-
mum time limit for succeeding cuts.

The Department has chosen to reject these approaches. The
canopy cover is difficult to measure and may not, alone, result
in a sufficient number of large trees. Basal area standards are
complex and difficult for owners and operators to measure. The
percentage/reharvest limits have been rejected because it would
be difficult to administer over time.

The Department is of the opinion that the trees/stream dis-
tance standard should be used because it is easier to comply
with, easier %o enforce, better suited than other suggested stan-
dards to achieve the purpose of tree retention in a practical
manner. The trees/stream distance standard is better suited than
the simple percentage limitation to avoid overcutting, and, if
standards are adequate, effective in protecting water quality and
aquatic habitat.

A number of commenters suggested changes in the retention
standards. The Department determined to leave the standard for
class 1 streams at 10 trees 8" dbh or larger per 100’ of stream
or 50% of trees 8" dbh or larger, whichever results in more trees
retained. The stocking rate of 10 trees 8" or larger per 100’ of
stream equals 110 trees per acre, which designates a timber stand
as an "open forest" under genesrally accepted silvicultural stan-
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dards. Although a wider SMZ would result in a lower stocking
rate, Rule V(6) requires the operator to favor bank edge trees
and to concentrate retained trees within 50 feet of the stream.

It is the opinion of the Department’s foresters and hydrolo-
gist, after review of all comments and relevant information,
including inventory information, and after conferring with a
technical committee composed of scientists and foresters from
government agencies, the university system, industry, and the
conservation community, that retention of 10 trees 8" or larger
per 100’ of stream, together with the other requirements of Rule
V, will protect stream channels and banks, provide woody debris
to maintain channel structure, promote flood plain stability, and
provide adequate shade for class 1 streams, while using the least
restrictive means necessary to achieve these ends and allowing
timber harvest consistent with the objectives of the SMZ law.

Tree retention is also necessary for class 2 streams to
protect the stream channel and banks and promote flood plain
stability. However, because these streams tend to be smaller,
and are not fisherjes streams, not as many trees are necessary
for woody debris and shading. In addition, class 2 streams that
provide surface flow to streams that do have fish generally pro-~
vide that surface flow at times of the year when shading is not
important. Given these considerations, and after review of the
public comment and relevant data, and after conferring with the
above-referenced technical committee, it is the opinion of the
Department‘s hydrologist that a retention standard of 5 trees of
8" or greater dbh/100’' will adegquately protect the channel by
providing for woody debris to maintain channel structure and trap
sediment while using the least restrictive means necessary to
achieve these ends and allowing timber harvest consistent with
the purpose of the SMZ law.

The 50% harvest limitation has been retained for class 1 and
2 streams to allow a higher level of protection for more densely
stocked stands. This will help protect against blowdown that
often results from a more intensive harvest in a dense stand.
Also, the 50% retention results in less disturbance in the SMZ,
more shading, and more potential for recruitment of woody
debris.

Rule V(2) has been amended to reguire that 50% of trees 8
inches or larger be retained only in the first 50 feet of the SMZ
beyond the high water mark and in the entire SMZ in areas where
the SMZ is extended for wetlands under Rule II(2)(a), but not in
areas where the SMZ is extended for steep slopes under Rule
ITI(2) (k). Trees beyond the first 50 feet of the SMZ are less
likely than those nearer the stream to provide large woody de-
bris, stream shading, and protection of stream channels and
banks. However, in wetlands, removal of all merchantable timber
may cause a rise in the water table due to reduced evaporation
and transpiration through large trees and thereby reduce the
opportunity for regeneration of trees. Large trees are important
to maintaining the overall integrity of the wetland and the SMZ.

Given these considerations, and after review of the public
comment and relevant data, and after consultation with members of
the above referenced technical committee, the Board of Land Com-
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missioners believes that the 50% harvest limitation is the least
restrictive means necessary in more densely stocked stands to
achieve these ends while allowing timber harvest consistent with
the purpose of the SMZ law.

Retention of only shrubs and submerchantable timber is re-
quired for class 3 streams. These minimum requirements are ade-
quate because these streams contain no fish and rarely contribute
surface flow to a fishery; because woody debris is usually not a
component of these streams; and because there is a very low risk
of off-site impact from these areas. Retention of shrub and
submerchantable timber will help maintain the integrity of
streambanks and protect against erosion.

Species and non~numerical size requirements will ensure that
larger trees and diverse species will be retained when present to
provide for diversity in the size and species of woody debris
incorporated into the stream channel in the future. See also
responses to comments under "Comments That Section is Too Strin-
gent, "

RULE V, Section (3}

1. COMMENT: This section should be deleted because it
conflicts with 310 law.

RESPONSE: Subsection (3)(c) has been changed accordingly.

2., COMMENT: 1In (a), the term "not requiring salvage"
should be deleted because there are no tree salvage reguirements.

RESPONSE: The rule has been changed to correct this.

3. COMMENT: Amend (c) to allow salvage of trees fallen
into stream provided that 10 trees/100’ are retained.

RESPONBE: Removal of a tree fallen into a stream may damage
the banks of the stream. Approval of a site-specific alternative
practice is considered necessary.

4. COMMENT: Subsection (c) should be amended to allow a
landowner to remove hazard trees from his property.

REBPONSE: If an identifiable hazard exists, an application
for an alternative practice can be submitted.

RULE V, Section (4)

1. COMMENT: We have concerns about substituting snags or
dead or fallen trees for live trees to meet retention require-
ments. This section should be stricken. This section should
only apply to class 1 streams in Eastern Montana.

RESPONSE: Snags and hardwood trees can only be counted in
the approximate proportion as in the preharvest stand. This will
help retain diversity within the SMZ.

2, COMMENT: This section should be amended to read: "Hard-
wood trees and snags may be counted towards retention tree re-
guirements,".

RESPONSE: This suggestion would circumvent the minimum
retention requirements in Rule V (2)(a), (b), and (¢), which DSL
considers critical to maintaining the integrity of the SMZ.

RULE V, Section (5

1. COMMENT: Does this provision mean that alder and other
shrubs/trees cannot be removed along established roads?

RESPONSE: These rules do not apply to the brushing of roads
to improve visibility (see Rule I (2)(t)). See responses to
comments on Rules I{1l).
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RULE_V, Bection (6)

1. COMMENT: Delete this section because it contains unen-
forceable guidelines.

RESPONBE: This section is both enforceable and critical to
provide standards for spatial distribution of retention trees
within the SMZ.

2. COMMENT: This section would allow clumping within a
given 100’ of the SMZ. TIf this was not the intention, the sec-
tion should be amended to require even distribution.

RESPONSE: DSL feels this section is sufficient to provide
adequate distribution throughout the SMZ, and maintain flexibili-
ty for the operator. In most instances, compliance with these
standards will result in adequate distribution of retention
trees. .

3. COMMENT: a. In subsection {(c), the term "50 feet"
should be "100 feet."

b. Subsection (c) should be amended to provide that reten-
tion trees should be concentrated within 100’ of the stream where
the SMZ is greater than 100‘.

RESPONSE: Trees closest to the stream provide better shad-
ing and log recruitment opportunities. The 50’ requirement is
therefore necessary.

4, COMMENT: Retention guidelines should be different for
irrigation ditches.

RESPONEE: This has been addressed in the revised rule.
Irrigation ditches are treated the same as class 3 streams for
which there are no retention reguirements for merchantable trees.

COMMENTS ON RULE VI ROAD CONSTRUCTION IN THE SMZ

1. COMMENT: a. Rule VI does not take 310 law into
account: various activities, including skidding, are permissible
and subject to 310 permits.

b. Intermittent streams could be severely impacted by
crossing without any state regulatjon.

c. The rule should exempt 310 permit holders from regula-
tion.

d. Pecople should be reminded in the rules of the need for
310 permits.

- What is the skid trail/crossing interface?

RESPONBE: 310 permits administered by Conservation
Districts (pursuant to 75-7-101 et seqg., MCA) are required for
all practices that may impact the bed or banks of perennial
streams. Road building and egquipment operation adjacent to a
stream is regulated by the Department of State Lands pursuant to
the SMZ law and these rules. o build a road across a perennial
stream, an operator would need only a 310 permit. To skid timber
across a perennial stream the operator would need a 310 permit tc
cross the stream and, approval of an alternative practice to
operate equipment in the SMZ. To operate equipment in an SMZ or
cross a stream that is not covered under the 310 law, the opera-
tion must be conducted pursuant to a pre-approved alternative
practice or a site-specific alternative practice. The 310 law
would not apply.

2. COMMENT: This rule should allow improvement of sub-
standard existing roads without invoking Rule XTI under certain
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specified limited conditions.

RESPONSE: Rule VI applies to construction of new road.
Rule IV permits use of established roads. The definition of
established roads at Rule I({2)(3) has been amended toc allow the
use of existing roads that may be used without upgrading or with
only minor upgrading. Rule VI(3) has been added to permit con-
struction of roads in SMZ's on class 3 streams in Eastern Montana
under certain conditions. Rule VIII and I(2){yg) have been modi-
fied to clarify that sidecasting into adjacent waters is prohib-
ited during road maintenance operations. Otherwise, the Depart-
ment believes that site specific approval of alternative practic-
es 1 necessary.

3. COMMENT: In many cases a road cut up on a sidehill away
from the bottom of a draw will cause more erosion than if the
road were in the bottom.

RESPONSE: The Department recognizes that the impact to the
SMZ of some roads built on hillsides may have greater erosion
potential than roads in bottoms. The revised rules for class 3
streams in the Eastern zone (see Rule J(2) (i) for definition of
the term) would allow for this practice with specified limited
conditions. On class 1 and 2 streams, road construction along
streams in the SMZ would require a site-specific alternative
practice.

4, COMMENT: Use and improvement of existing roads up the
drainage, weaving across the draw, would have less environmental
damage than roads on both sides of the draw.

RESPONBE: Use of existing roads is permissible if the rcad
meets the definition of "established road".

5. COMMENT: a. An operator locating a road should have
the flexibility to weave in and out of the 50 foot SMZ to reach
flat landing areas.

b. Rather than prohibiting road construction in the SMZ
your direction should be to minimize it.

c. In many drainages only access 1is through a bottom of a
canyoh along side a stream. Rule VI should be expanded to pro-
vide general standards and guidelines for roads that have to be
built in SMZ to expand flexibility.

RESPONSE: The rules have been amended to allow this prac-
tice as a preapproved alternative practice on class 3 streams in
Eastern Montana. The operator may request a site-specific alter-
native practice on other streams where this practice is desired.

6. COMMENT: This rule allows road building within
wetlands, which is inappropriate and violates federal law.

RESPONBE: Section 77-5-303(1) (d), MCA, allows construction
of roads to cross wetlands "as necessary". This cannot be
changed by rule. However, such crossings may be regulated by
other state and federal laws and regulations.

7. COMMENT: When crossing the stream, you should not do
anything other than a single-lane roadway and single-lane bridge
with no turn-outs in order to avoid bharm to plant communities in
adjacent SMZs.

RESPONSE: The proposed rules do not address read building
standards, except that road material must not be deposited into
the SMZ except as needed to construct crossings. Reoad standards
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vary greatly depending on the intended traffic and safety
requirements of the road. See response to comment 8 below.

8. COMMENT: Don’t allow crossing of ephemeral or intermit-
tent stream$ within 100 feet of their entry into class 1 streams.

RESPONSE: Section 77-5-303(1) (d) prohibits the construction
of roads in the SMZ except when necessary to cross a stream or
wet.land. The Department therefore does not have authority to
make the suggested revision.

O] oug8 O] 8

1. COMMENT: a. No hazardous or toxic chemicals should be
allowed in the S$SMZ because it is likely they would reach the
stream through runoff, subsurface flow, or wind drift.

b. Pesticide and herbicide labels are commonly violated
across the state.

RESPONSE: a. & b. Rule VII restricts the use of hazardous
or toxic materials if such use results in pollution of streams,
lakes, and wetlands, regardless of the transport mechanism. b.
Application in violation of the label is prohibited by section
(4) and is subject to the civil penalty provision of 77-5-305(2).

2. COMMENT: What herbicides are being referred to?

RESPONSE: All herbicides, which are substances used to
destroy plants.

3. COMMENT: a. The phrase "to an extent which signifi-
cantly impairs the capacity" in (3) is too vague to ensure com-
pliance with the SMZ law.

b. Section (3) contains subjective language which is not
measurable or enforceable,

¢. No pesticide should be used if it would alter vegetation
in any way: kill it, suppress it, or otherwise affect it.

RESPONSE: a. and b. The word "significantly"” has been
deleted.

c. The standards for use of pesticides is set by 77-5-
303(1) (e). The comment would exceed that standard and therefore
cannot be adopted in the rule.

4. COMMENT: a. Does Rule VII(5) allow the use of dust
suppressants that do not contain waste oil but do contain petro-
leum products, such as DO-4 (Clarified Dust 0il) in the SMZ?

b. Dust abatement agents contain oil.

c. Allow dust abatement materials.

RESPONSE: a. VYes, if not introduced directly to the
stream.

b. Some do, but only those that contain waste oil, which
contains certain pollutants, are prohibited.

c. Yes, if they do not contain waste oil. Rule VII(5)
states "Dust abatement agents which do not contain waste ©0il may
be applied on roads in the SMZ provided that such material is not
directly introduced into a stream, lake, or other body of water."

5. COMMENT: What is the penalty for violation of this
rule? The regulating agencies have not enforced water guality
and pesticide lawe in the past.

RESPONSE: The penalty as set out in section 77-%5-305, is a
civil penalty of up to $1,000/day of violation.

6. COMMENT: Is the landowner responsible for the public’s
dumping of refuse into the SMZ from a county road?
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RESPONSE: No, this law pertains only to forest practices
conducted within a timber sale.

COMMENTS ON RULE IX DEPOSITING SLASH

1. COMMENT: Deposition of slash in the stream violates the
Water Quality Act. The rule should therefore be amended by re-
moving the authority to allow this.

RESPONBE: The phrase "subject to other state and federal
laws and regulations” has been added to the end of ths Rule
IX{1).

2. COMMENT: It is useful and most productive to deposit
unburned slash into V-shaped dry gullies. This practice should
not be prohibited.

RESPONSE: 1If the V-shaped dry gully is not a "strean," ac
defined in the SMZ law, then neither the law or these rules ap-
ply. If it is a stream, then site-specific alternative practice
request may be considered by the Department if it is clear that
it does not wiolate any other state or federal law.

COMMENTS ON RULE X SBEIDDING

1. COMMENT: This rule doeg not take 310 law intc acoount:
various activities including skidding are permissible under thesg
rules but are subject to 310 permits.

RESPONSE: Rule X has been incorporated into Rule V. The
suggested language has been incorporated into Rule IV(E).

2. COMMENT: This rule should distinguish between sphemoral
draws and intermittent streams because winter skidding across the
former is harmless

RESPONBE: The rule as amended (and transferred) doesgs pot
distinguish between ephemeral and intermittent streams. However,
it does allow skidding across class 3 streams if certain condi-
tions are met.

3. COMMENT: The rule should provide a contingency for
accidental felling into the stream.

RESPONBE: Section 77-5-305(4) allows the department to
issue warnings. Section 77-5-305(2) allows DSL to take the acci-
dental nature of a violation into account in making a zivil pen-
alty assessment. No additional rule language is necessary.

4. COMMENT: a. Allow salvage of wind-thrown timber in or
on the stream, provided the stream banks are not damaged.

b. ©One should be able to consider the specific site and
develop alternatives instead of saying that logs can’t be skidded
through streans.

RESPONSE: This may be allowed with a site-specific
alternative practice if tree retention requirements are met and
adequate stream protection measures are used. A 310 permit may
also be required on perennial streams.

General Comments

1. COMMENT: The rule should provide for stringent certifi-
cation to assure DSL personnel are qualified to judge alternative
practices.

RESPONSE: DSL intends to implement an ongoing training
program to ensure that its personnel are gualified tc enforce the
rules.

2. COMMENT: Allowance of alternative practices should not
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be routine, should be reviewed against a checklist of environmen-
tal priorities by a panel made up of DFWP, DHES, and other agency
personnel, and the records should be open to public inspection.

A large exemption should be subject teo an EIS.

REBPONSE: Rule XI(2) provides that before any site-specific
alternative practice is approved, DSL must determine that the
practice would adequately protect the functions of the SMZ listed
in that section and that the proposed practice would not violate
any other law. The statute directs DSL t¢ make determinations as
to proposed alternative practices, but DSL will consult other
agencies as necessary. DSL’s decision on a proposed alternative
practice is subject to the Montana Environmental Policy Act
(MEPA) and DSL must follow its rules implementing MEPA. All DSL
records regarding alternative practice requests will be open to
the public.

3. COMMENT: The rule will not cause a flood of applica-
tions if DSL sparingly authorizes site specific alternative prac-
tices.

RESPONSE: Section 77-5-301(5)(d), MCA, states that one of
the purposes of the law is "to allow operators necessary flexi-
bility to use practices appropriate to site-specific conditions®
in the 3MZ. DSL has attempted to make alternative practices
reasonably available where the integrity of the SMZ can be ade-
guately protected by other means.

4. COMMENT: a. State will not have time, personnel or
money to process altarative practice requests adegquately.

b. Administration will be very costly to landowner and
state with very little benefit to the land.

c. Alternative practices should be streamlined. Manpower,
time, and envirommental reviews are a concern.

d. Rule XI is complex and threatening to the livelihood of
the small operator.

e. The approval process is cumbersome and should be expe-
dited, especially for those who have developed certified forest
management plans which address riparian zone issues.

RESPONSE: Rule XI is intended to provide for efficient
processing of alternative practice requests while at the same
time preserving integrity of the SMZ and while meeting all legal
requirements. The comments make no specific suggestion as to how
to make the process more efficient.

5. COMMENT: DSL must have gualified field staff and au-
thority to make on-site decisions.

RESPONSE: DSL will train its field staff. The SMZ law
would allow on-site approvals. However, DSL must comply with the
environmental .review requirements of MEPA and public participa-
tion reguirements. Therefore, on-site decisions will not be made
in many cases.

6. COMMENT: Include requirement for DSIL inspection within
2 weeks after completion of the alternative practice. Also in-
clude a provision for monitoring alternative practices as they

1-1/14/93 Montana Administrative Register



-52-

are occurring.

RESPONSE: DS5SL intends to monitor alternative practices as
time and personnel constraints allow. Because these factors are
not foreseeable, no lanquage requiring a certain level of inspec-
tion has been inserted.

7. COMMENT: Have a chegklist for approval process.

RESPONSE: DSL will develop information necessary for opera-
tors to comply with these rules. No such reqguirement is neces-
sary in the rules.

8. COMMENT: Rule XI is too awkward and wordy; it only
reiterates tlie laws.

REBPONESE: The statute does not provide detailed standards
or procedures for implementing alternative practices, but rather
directs DSL to provide for alternative practices by rule. There-
fore, it is necessary to spell out standards and procedures in
some detail. DSL has attempted to make Rule XI as clear and
simple as possible.

9, COMMENT: a. Do the propcsed rules fall under the Mon-
tana Environmental Policy Act, 75-1-101 et seq., MCA, (MEPA) or
the National Environmental Policy Act (NEPA)? Can they be en-
forced on private land? These rules could open up every opera-
tion to MEPA and public review.

b. Any application for alternative practice shculd trigger
MEPA so that there are environmental reviews, including cumula-
tive effects, and public notice and comment.

RESPONSE: The approval of a proposed site-specific alterna-
tive practice by DSL is an action subject to the Montana Environ-
mental Policy Act (MEPA) and must undergo environmental review in
accordance with DSL’s administrative rules implementing MEPA (ARM
26.2.628-663). Environmental review documents are public docu-
ments and are available for inspection. DSL must provide addi-
tional opportunities for public review consistent with the seri-
ousness and complexity of envirommental issues and the level of
public interest. The National Environmental Policy Act (NEPA)
does not apply to DSL actions and decisions.

10. COMMENT: Add "intent” language specifying that MEPA
analysis will be triggered only in certain defined situations.

RESPONSE: MEPA and the MEPA rules which are contained in ARM
26.2.628-663, specify when environmental review is required.
Those rules apply to all "actions" of the Department as defined
in the MEPA rules, including approval of alternative practices.

11. COMMENT: Alternative practices should only be avail-
able to small landowners and non-commercial timber owners.

RESPONSE: Under section (2), an alternative practice may be
granted only if the integrity of the SMZ would be preserved and
the alternative practice would not significantly diminish the
function of the zone. Therefore, there is no raticnal basis to
discriminate against large landowners and commercial timber own-
ers.

12. COMMENT: “Department® should be defined tc distinguish
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between one person or a review board.

RESPONSE: It is not necessary to specify by rule which DSL
employees will carry out its functions under the rules. This is
a matter of internal operating policy. The Board of Land Commis-
sioners, a& head of the Department of State Lands, is ultimately
responsible but may delegate its authority to the Department.

RULE X Beaction

1. COMMENT: The sole decision should not rest with the
state. There should be a panel of diverse interests and back-
grounds including conservation districts. Rule XI lodges too
much discretion in DSL.

RESPONSE: Considerable discretion is necessary to provide
flexibility for varying site-specific conditions. Section 77-5-
302, MCA, provides that alternative practices are subject to the
approval of the Department of State Lands. This approval func-
tion cannot be delegated to another person or body.

2. COMMENT: I am concerned that alternative practices
could be used to circumvent the standards.

RESPONSE: The definition of alternative practices at 77-5-
302(1), Mca, indicates that alternative practices are exceptions
from the standards and 77-5-301(5) (d}, MCA, indicates that alter-
native practices are intended to allow operators flexibility
where the standards of 77-5-303, MCA, are not appropriate to
site-specific conditions. The criteria set out in section (2) of
Rule XI reguire the Department to determine with reasonable cer-
tainty that the integrity of the SMZ will be protected under the
proposed alternative practice prior to approving such practice.

A sentence has been added to Section (a) to clarify that compli-
ance with the terms of an alternative practice is mandatory.

3. COMMENT: DSI is notorious for development activities
and therefore will grant alternative practices, negating the
standards of the rules in the process.

RESPONSE: Under section (2), alternative practice requests
may not be granted in situations that would compromise the integ-
rity or significantly diminish the functioning of the SMZ.

RULE XI, Sections (3),(4),(5), and (6)

1. COMMENT: a. There should be no time limit for DSL
review.

b. Impose time limits to avoid delay.
[-8 The time limit should be extended.
d. The time limit should be 15 working days and should

include notice to and receipt of comments from interested citi-
zens who have demonstrated a willingness to monitor forest prac-
tices.

RESPONSBE: Rule XI(3),(4),(5) and (6) provide time limits
within which DSL must respond to an application for altermative
practices. That response may range from denial, to notification
of the need for more information or field review, to approval.
This will allow DSL to evaluate an application adequately prior
to acting but will require DSL to respond in a timely fashion.

1-1/14/%83 Montana Administrative Register



See response to Comment # 1 in Rule XI(8) regarding receipt of
public comments.

2. COMMENT: Operators should be required to photograph the
site before and after alternative practices.

RESPONEE: Photographs are an unreliable method of document-
ing the success of an alternative practice.

3. COMMENT: Variances should not be allowed on a verbal
basis. Specify that approval must be in writing.

RESPONBE: - Sections (3) threough (6) provide that applica-
tions and approvals must be in writing. A sentence has been
added to section (9) to clarify that compliance with the terms of
an alternative practice is mandatory.

RULE XI, Bection (7)

1, COMMENT: Who 1is required to conduct the environmental
analysis and how much will it cost the landowner. EIS requirement
at owner expense is unwarranted burden of time and money.

RESPONSE: DSL will conduct routine environmental review of
alternative practice applications at public expense. However,
DSL’s current budget and personnel do not permit it tc engage in
more detailed environmental review which may be reguired by law
in some cases before approving an alternative practice applica-
tion. In these instances, the applicant may submit environmental
analysis at the applicant’s expense for the Department’s use in
preparing the environmental review under MEPA.

2. COMMENT: Department must give specific reasons to de-
cline further review. -

RESPONSE: Language implementing this comment has been add-
ed. -

RUL Baction (8

1. COMMENT: a. Any site-specific alternative practices
should be subject to the widely publicized hearings and should be
allowed only if the public approves.

b. Provide timely public notification of all alternative
practices beinyg considered.

c. There’s no method defined for notifying the public in-
terested in alternative practices that get permitted. This is
probably a violation of MEPA unless it is tightened up.

d. To minimize pressure on the Department, this rule should
provide a process to make public all requests for alternative
practices by maintaining a list of all interested persons and
organizations and mailing a copy of all requests to those on the
list in time to allow comment.

e. The rule should provide that DSL will publish notice of
all alternative practice applications on the legal notice section
of the local newspaper and develop a notice list.

f. Because these are public landsg, lack of public notice
and involvement are unacceptable.

RESPONSE: Under ARM 26.2.647%{(23), an EA will be prepared on
an application for an alternative practice. ARM 26.2.646 pro-
vides that all EAs are available for public inspection and that
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DSL must provide additional opportunities for public review con-
sistent with the seriousness and complexity of the environmental
issues associated with the proposed action and the level of pub-
lic interest. For alternative practices that are potentially
more serious, complex, or controversial, the public review must
include public notjce and an opportunity to comment. Thus, the
MEPA rule provides a process that is adequate to ensure public
participation. No additional process is necessary. Section (8)
has been amended allow DSL to extend the time for considering an
alternative practice request to allow for public notice and com-
ment as appropriate under ARM 26.2.646. The decision to grant or
deny an application for alternative practices is by law DSL’s
responsibility. It cannot be delegated to private individuals or
groups.

2. COMMENT: Public review is gross infringement on private
property rights.

RESPONSE: Appropriate notice and opportunity for public
comment is required pursuant to DSL’‘s MEPA rules cited above and
2-3-101 et seq., MCA, reqguiring state agencies to develop proce-
dures permitting and encouraging the public to participate in
agency decisions that are of significant interest to the public.

i s

1. COMMENT: The authorization should be effective for 3
years or until new laws or rules take effect or longer if reason-
able.

RESPONSBE: Section (10) has been modified to allow DSL to
provide that an alternative practice is valid for a period longer
than two years.

Reviewed by:

N = 778 —

Jofin F. North Dennis D.° Casey
Chief Legal Counsel Commissioner

Certified to the Secretary of State January 4, 1993.
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VOLUME NO. 44 OPINION NO. 45

ARCHITECTS AND ENGINEERS - Consideration of proposed fees as
part of selection criteria for architectural, engineering and
land surveying services;

CONTRACTS - Consideration by state agency of proposed fees in
procurement. of architectural, engineering or land surveying
services;

FEES - Consideration of proposed fees as part of selection
criteria for architectural, engineering and land surveying
services;

PROPERTY, PUBLIC - Selectjon criteria by state agency for
architectural, engineering or land surveying services;
PROPERTY, STATE - Selection criteria by state agency for
architectural, engineering or land surveying services;
PUBLIC FUNDS - Consideration of proposed fees as part of

selection criteria for architectural, engineering and land
surveying services;

STATE AGENCIES - 3Selection criteria by state agency for
architectural, engineering or land surveying services;
SURVEYORS - Proposed fees;

SURVEYORS - Selection criteria for architectural, engineering
and land surveying services;

MONTANA CODE ANNOTATED - Sections 18-8-201 to 18-8-212;

UNITED STATES CODE - 40 U.S5.C. §§ 541-544.

HELD: State agencies may not consider a proposed fee when
selecting architectural, engineering or land surveying
services, but may negotiate a fair and reasonable fee
after the most gualified firm has been selected.

Decemﬁer 31, 1992

Hal Harper, Speaker

Montana House of Representatives
State Capitol

Helena MT 59620

Dear Mr. Speaker:
You have asked my opinion on the following question:

May a state agency reguest that a proposed fee be
included in an architect, engineer, or land surveyor's
response to a Request for Proposal, and should the
submitted figure be part of the evaluation criteria
in selecting the design firm that would be awarded the
state contract?

Sections 18-8-201 to 212, MCA, describe the procedures by which

a state agency may obtain the services of an architect, engineer
or land surveyor. Section 18-8-201, MCA, sets forth the policy
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of the State for the procurement of such architectural,
engineering or land surveying services:

The legislature hereby establishes a state policy that
governmental agencies publicly announce requirements
for architectural, engineering, and land surveying
services and negotiate contracts for such professional
services on the basis of demonstrated competence and
qualifications for the type of professional services
required and at fair and reasonable prices.

Section 18-8-204, MCA, provides the specific procedure for
selection of the firm to provide architectural, engineering and
land surveying services. Each agency may encourage firms
engaged in the lawful practice of their profession to submit
annually a statement of qualificatjons and performance data.
The agency may then review that data and conduct discussions
with one or more firms regarding anticipated concepts and the
relative utility of alternative methods of approach to the
project. § 18-8-204(1), MCA. After such review and
discussions, the agency "shall then select, based on criteria
eéstablished under agency procedures and guidelines and the law,
the firm considered most qualified to provide the services
required for the proposed project." § 18-8-204(2)(a), Mca.

The minimum criterja for the agency procedures and the
guidelines are listed in section 18-8-204(2)(b), MCA. It is
notable that nowhere in this section is the proposed fee listed
as a criterion for selection of the most qualified firm.
Moreover, section 18-8-205, MCA, provides:

(1) The agency shall negotiate a contract with the
most qualified firm for architectural, engineering,
and land surveying services at a price which the
agency determines to be fair and reasonable. In
making its determination, the agency shall take into
account the estimated value of the services to be
rendered, as well as the scope, complexity, and
professional nature thereof.

(2) If the agency is unable to negotiate a
satisfactory contract with the firm selected at a
pPrice the agency determines to be fair and reasonable,
negotiations with that firm must be formally
terminated and the agency shall select other firms in
accordance with 18-8-204 and continue as directed in
this section until an agreement is reached or the
process is terminated. [Emphasis added.]

The plain language of this section indicates that only after the
State has selected the most qualified firm 1is the fee
negotiated. If a reasonable price cannot be negotiated, then
the negotiations are formally terminated and a new firm is
selected in accordance with the provisjons of section 18-8-204,
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MCA. This interpretation is supported by the rule of statutory
construction that statutes involving the same subject matter
must be read together, see State ex rel. McHale v. Avers, 111
Mont. 1, 105 P.2d 686 (1940), and is further supported by their
legislative history. The legislative history of sections 18-
8-201 to 212, MCA, discloses that the Legislature intended to
create a process for the selection of architects, engineers, and
land surveyors by state agencies that conforms to reguirements
of federal law, 40 U.S.C. §§ 541-544. See 1987 Mont. Laws, ch.
51, introduced as House Bill 310; Minutes, House Business and
Labor Committee, Hearings on H.B. 310, January 29, 1987
{(comments by Rep. Les Kitselman, Billings).

40 U.S5.C. §§% 541-544, popularly known as the "Brooks Architect-

Engineers Act," sets forth a qualification-based selection
procedure for the procurement of such professional services by
the federal government. Under the federal procedure, firms are

ranked based upon demonstrated competence and gualifications.
Negotiations are then conducted with the top-ranking firm to
arrive at a fair and reasonable fee for the project. See S.
Rep. No. 92-1219, 92d Cong., 2d Sess., reprinted jin 1972 U.S.
Code Cong. & Admin. News 4767, 4767-75.

The legislative history of sections 18-8-201 to 212, MCA, also
reveals that the statutes were modeled upon the American Bar
Association's Model Progurement Code for State and Local
Governments (ABA Model Code). See Minutes, House Business and
Labor Committee, Hearings on H.B. 310, January 29, 1987;
Minutes, Senate Business and Industry Committee, Hearings on
H.B. 310, February 10, 1987 (statements and €éxhibits of James
Carpita, P.E., on behalf of the Consulting Engineers Council of
Montana) . Both the federal law and the ABA Mqdel Code are
substantially similar to Montana's law. The federal law and the
ABA Model Code provide procedures for the procurement of
architectural, engineering and land surveying services which are
clearly distinct from the procurement of other goods and
services.

The comments to the ABA Model Code reveal that using the
qualification-based selection procedure for the selection of
architectural, engineering and land surveying services 1is
preferred because of the importance of selecting the best
qualified firm, and because the architect, engineer or land
surveyor is engaged to represent the interests of the state and
thus stands in a different relationship with the state than
under the usual buyer-seller arrangement. The ABA Model Code
also makes it clear that the principal difference between the
procurement of architect, engineer and land surveyocr services
and the procedures used for most other types of goods and
services is the point at which price is considered. Thus, while
the proposed fee is highly relevant, the ABA Model Cede provides
that it is best to discuss the proposed fee only after the best
firms are selected. See Model Procurement Code for State and
Local Governments § 5-501, comment.
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It is apparent from the language of the statutes and the
legislative history that the Legislature intended the State
adopt and utilize a process for the selection and procurement
of architectural, engineering and land surveying services which
is based upon a firm's demonstrated competence and
qualifications and that price be a factor only at the fee
negotiation stage after the most qualified firm has been
selected.

THEREFORE, IT IS5 MY OPINION:
State agencies may not consider a proposed fee when
selecting architectural, engineering or land surveying
services, but may negotiate a fair and reasonable fee after
the most gualified firm has been selected.

Sincerely,

Maee Runialt

MARC RACICOT
Attorney General
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NOTICE OF TIONS OF

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of exliating rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to ap agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency teo adopt or amend
a rule, or & Joint Resolution recommending that an agency adopt
or amend a rule.

The Commlttee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rxrules. The address

is Room 138, Montana State Capitol, Helena, Montapa 53620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rulegp of Montana (ARM) is a
locseleaf compilation by department of all rules
of state departments and attached Dboards
presently in effect, except rules adopted up to
three months previously.

Montana Adminigtrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative R 8 Montana

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register igsued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule pumbers.

Montana Administrative Register 1-1/14/93



-62~

ACCUMULATIVE TABLE

The Administrative Ruleg of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusgion in the ARM. The ARM is updated through
September 30, 1992. This table includes those rules adopted
during the period September 1, 1992 through December 30, 1992
and any proposed rule action that 1s pending during the past 6
month period. (A notice of adoption must be published within 6
months of the published notice of the propesed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it |is
necegsary to check the ARM updated through September 30, 1952,
this table and the table of contents of this lssue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1992 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2.21.6158 and other rules - Holidays, p. 351, 1004

2.21.803 and other rule - Sick Leave Fund, p. 353, 1005

2.21.908 and other rules - Disabllity and Maternity Leave -
Sick Leave - Parental Leave for State Employees,
p. 827, 2372

2.21.5007 Reduction in Work Force, p. 718, 2047

(Public Employees’ Retirement Board)

2.43.431 Purchase of Military Service in the Sheriffs’
Retirement System, p. 466, 1132

2.43,612 and other rules - Certifying Annual Benefit Payments
for Distributing Lump Sum Banefit Increases to
Montana Resident Retirees, p. 1900, 2721

(State Compensation Mutual Insurance Fund)

I and other rules - Conastruction Industry Premium
Credit Program - Classifications and Establishment of
Premium Rates, p. 257, 907

GRI TURE, Department of, Title 4
4,5.109 and other rule - Reporting Procedures - Field

Evaluations - Council Appointments for the Noxious
Weed Trust Fund, p. 1440, 1861
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STATE AUDITOR, Title €

I-III Rules Implementing the Second Tier of the Limited
Offering Exemption, p. 354, 1006

I-IV Prohibiting Unfair Discrimination for Previously
Uninsured Personal Automobile Insurance Applicants,
pP. 2436

RCE, D le

{Board of Alternative Health Care)

I Direct Entry Midwife Education Standards, p. 2225,
2722

I Licensing by Exam for Midwives, p. 1282, 2048

8.4.301 and other rules - Fees - Direct Entry Midwifery

Apprenticeship, p. 2106, 2498
{Poard of Architects)

8.6.407 Examinations, p. 721, 1468

(Board of Chiropractors)

8.12.601 and other rules - Applications - Reciprocity -
Reingtatement - Fees, p. 2674

8.12.601 and other rules - Applications - Examination -

Unprofessional Conduct - Definitions, p. 1542, 2131

(Board of Dentistry)

8.16.601 and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofeasional
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interms, p. 2229

8.17.501 Pee Schedule, p. 725, 1469

8.17.702 and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry,
Dental Hygiene and Denturitry, p. 2236

8.17.808 and other rule - Prior Referral for Partial Dentures
- Insert Immediate Dentures, p. 723, 1177, 2132

{(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Digeiplipary Actions - Testing Procedures -
Continuing Educational Requirements - Notjification -
Definitions - Porms of Bills of Sale - Contracts and
Purchase Agreements - Inactive Status, p. 1284

(Board of Horse Racing)

8.22.601 and other rules - General Provisions - Racing
Secretary - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakage,
Minugs Pools and Commissions, p. 1077, 1605, 1862

(Board of Landscape Architects)

8.24.409% Fee Schedule, p. 265, 912

(Board of Medical Examiners)

8.28.402 and other rules - Definitions - Applications - Fees
and Renewals - Reactivation of Inactive or Inactive
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8.28.1501

8.28.1505
(Board of
8.34.414

8.34.414

{(Board of
I

(Board of
I-III

(Board of
8.39.502

8.39.503
(Boaxrd of
8.40,.401

8.40.404

8.40.404
(Board of
8.44.412

(Board of
8.50.424

(Board of
8.54.402
8.54.904

(Board of
8.57.401

8.57.406

_64_

Retired Licenses - Verifications - Pees, p. 356,
1607, 2050

and other rules - Definitions - Utilization Plans -
Protogol - Informed Consent - Prohibitions -
Supervision - Prescriptions - Allowable Functions -
Revocation or Sugpension of Approval -
Prescribing/Dispeasing Authority - Scope of Practice
- Termination and Transfer - Tralning of Physician
Assiptants, p. 2677

Faea, p. 1784, 2375
Nursing Home Administrators)

and other rule - Examinations - Reciprocity Licenses,
p. 2686

and other rules - Examinations - Definitions -
Applications, p. 1903, 2640

Occupational Therapists)

Therapeutic Devices, p. 1, 1008
Optometrists)

Surgery - Aspects of Surgery Prohibited - Anterior
Segment Defined - Optometrist’s Role in Popt-
Operative Care, p. 2625
Qutfitters)

and other zrules - Licensure Qualifications -
Applications - Renewals - Transfer of Licensae,

p. 1292, 2376

Licensure - Outfitter Examination, p. 2688
Pharpacy)

and other rules - Definitions - Patient Records -
Prospective Drug Reviaw - Patient Counseling, p. 2439
and other Tules - Tae Schedule
- Wholesale Drug Distributors Licemsing, p. 1178,
1754, 2135

and other rules - Fees - Pharmacy Technicians,
P. 267, 831, 1608
Plumbers)

Fee Schedule, p. 2482
Private Security Patrol Officers and Investigators)
and other rules - Temporary Rmployment without
ldentification - Type of Sidearz - Regulations of
Uniform, p. 178, 1236

Public Accountants)

and other rules - Examinations - Education
Requirements - Feas, p. 1184, 2136

and other zrules - Reports - Alternatives and

Exemptions - Reviews and Enforcement, p. 1191, 2138
Real Estate Appraisers)

and other rule - Definitions - Ad Valorem Tax
Appraisal Experience, p. 2443

and other rules - Course Requiremants - Fees -
Complaint Process - Reciprocity - License and
Certificate Upgrade and Downgrade, p. 1082, 1612,
2060
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(Board of Realty Regulation)

8.58.406A Application for License - Salesperson and Brokar,
p. 1545, 2274

(Board of Sanitariang)

8.60.406 and other rules - EBEmployment Responsibilities -
Registration Certificates - Renewals and Fees -
Continuing Education - Sanitarian-In-Tralning -
Environmental Sanitation, p. 360, 1613

(Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-
Allowable Functions of Speech Aides - Punctions of
Audiology Aldes, p. 1285

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 2484

8.70.101 and other rules - Incorporation by Reference of Codes
and Standards, p. 111, 1133, 1351

(Financial Diviaion)

I Credit Unions, p. 1786, 2465 ’

8.80.307 Dollar Amountg to Which Conspumer Loan Rates Are to be
Applied, p. 968, 1353

(Board of Milk Control)

8.86.301 Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Each Month,

1788, 2377

8.86.301 Pricing Rules - Class I Wholesale Prices, p. 1194

(Board of County Printing)

8.91.101 and other rule - Organization of the Board - Official
Publications and Legal Advertising, p. 184, 1012

(Local Government Assistance Division)

I Adminiatzration of the Treasure State Endowment
Program (TSEP), p. 2323, 2723

8.94.4001 and other rules - Implementation of the State Single
Audit Act - Criteria for the Selection of an
Independent Accountant/Auditor - Criteria for
Executing a Contract with an Independent Ac¢countant/
Auditor - Audit and Reporting Standards, p. 727, 1354

(Board of Investments)

I-XX1 and other rules - Municipal Finance Consolidation Act
- Rules Implementing the INTERCAP Program, p. 1715,
2275

8.97.1410 and other rules - Commercial and Multi-Family Loan
Programs - General Requirements - Terms and Loan
Limits - Offering Checklist - Investment Policy,
Criteria and Preferences Interest - Incentive to

Financial Institution for Small Business Loan
Participation, p. 2546, 1014, 1470

(Aeronautics Division)

8.106.101 and other rules - Trangfer of Aeronautics and Board
of Aeronautice Rules from Department of Commerce to
Department of Transportation, p. 2551
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(Board of Aerconautics)

§.107.101 and other rules - Transfer of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportation, p. 2551

(S¢ience and Technology Development Board)

I-v Seed Capital Project Loans to Venture Capital
Companies, p. 1791, 2643

(Montana State Lottery)

8.127.101 Organizational Rule - Retailer Commission - Sales
Staff Incentive Plan, p. 2486

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.6.101 and other rules - Schoel Controversy Contested Cases
Rules of Procedure, p. 2110

10.10.301 and other rules - Regular and Special Education
Tuition, p. 832, 1365

10.10.301 and other rules - Special Accounting Practices,
p. 2334, 209, 1238

10.16.1108 and other zrules - Special Education Complaint

Procedures, p. 1442
10.16.1705 Supervisors of Special Education Teachers, p. 1970,
2550, 1360
10.20.202 Foundation Payments, p. 1447, 2142
10.22,104 Spending and Reserve Limits, p. 1449, 2143
10.41.101 and other rules - Vocational Education General Rules,

p. 1795

10.44.20)1 and other rules - Secondary Vocational Education
Program Requirements, p. 1725, 2144

10.44.102 and other rules - Vo-Ed Welghted Cost Funding,

p. 970, 1756

{Board of Public Bducation)

10.51.104 and other rule - Responsibllity Assigned by Statute -
Board Staff, p. 1451, 2727

10.55.601 Accreditation Standards: Procedures, p. 2690

10.55.601 Accreditation Standards: Procedures, p. 839, 1471

10.55.703 and other rules - Certification and Duties of
Building Level Administrators - Administrative
Personnel, p. 280, 1137

10.56.101 Student Assessment, p. 2693

10.56.101 Student Assessment, p. 975, 1472

10.57.210 ‘Teacher Certification - Health Examination, p. 838,
1473

10.57.405 Class 5 Provisional Certlficate, p. 846, 1474

10.58.528 Endorsement of Computer Science Teachers, p. 840,
1475

10.66.201 and other rulegs - External Diploma Program -
Operations - Eligibility - Enrollment - Records -
Non-Completion of Program - Annual Report, p. 842,
1476
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10.67.102 Withholding of Punds for Non-accredited Status,
p. 364, 1142

FAMILY VICE D Ti
I-X Block Grant Payment of Day Care Benefits, p. 751,
1863

11.2.212 Fair Hearings, p. 739, 1366

11.2.401 and other rule - Local Service Areas - Local Youth
Services Advisory Councils, p. 1831, 2501

11.5.607 and other rule - Disclosure of Case Records
Containing Reports of Child Abuse or Neglect,
p. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 2375

11.7.313 Determination of Daily Rates for Youth Care
Pacilities, p. 2627

11.12.101 and other rules - Youth Care Facilitiesa, p. 2325,
2728 .

11.12.606 and other rule - Preschoolers in Foster Care - Day
Care Benefits, p. 744, 1367

11.17.101 and other rules - Youth Detention Pacilities,
p. 1813, 2645

11.18.107 and other rules - Licensing of Community Homes for
the Developmentally and Physically Disabled, p. 741,

1197, 2277
11.18.125 and other rule - Community Homes for Persons with
Developmental Digabilities - Community Homes for

Persons who are Severely Disabled, p. 2630

FISH, WILDLIFE, AND PARKS, Department of, Title 12

I-VI Development of State Parks and Fishing Access Sites,
p. 1841, 2382

I-VIY Shooting Range Development Grants, p. 290, 1143

I-XIX and other rules - Falconry, p. 1833, 2381

12.6.901 Water Safety Regulations - Clearwater River, p. 1727

12.6.904 Closure of Flint Creek Below the Dam, p. 1844, 2380

12.6.904 Emergency Amendment - Cloging Flint Creek Below the
Dam, p. 1757

12.6.1502 and other rules - Game Farms, p. 367, 1017

B TH AND ENVIRO) AL ENCE. Department of, Title 16

I Categorical Exclugion from EIS Requirements for State
Revolving PFund Loan Assgistance for Wastewater
Systems, p. 468, 1239 .

I-VI Establishing Procedures for Local Water Quality
Diptrict Program Approval - Procedures for Granting
Enforcement Authority to Local Water Quality
Pistricts, p. 2445

I-VI Minimum Standards for On-Site Subsurface Wastewater
Treatment, p. 513, 2148
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16.8.1004

16.8.1304

16.8.1307

16.8.1903

16.14.201

16.16.101

16.20.401

16.20.602

16.20.1303

l6.28.1005

16.44.102

16.44.102

16.44.102

16.44.202
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and other rules - Incorpeorating Federal Regulatory
Changes for the Air Quality Bureau, p. 2243, 2741
and other rules - Air Quality - Major Open Burning
Source Restrictions - Alr Quality Permit
Application/Operation Fee Assesament Appeal
Procedures - Air Quality Open Burning Fees, p. 1300,
1453, 2061

and other rules - Air Quality - Open Burning Permit
Fees for Conditional and Emergency Open Burning
Permits, p. 1732, 2285, 2743

Air Quality - Permit Fees, p. 1730, 2390

and other rules - Solid and Hazardous Waste - Junk
Vehicles, p. 762, 1370

and other rules - Subdivision Review and Fees - Fee
Requirements for Subdiviamion Applications, p. 1556,
2145

and other rules - Plan and Specification Review for
Small Water and Sewer Systems and Review Pees -
Drilling of Water Wells, p. 505, 2152

and other rules - Surface Water Quality Standards -
Nondegradation Poliey, p. 501, 2064

and other ruleg - Montana Pollutant Discharge
Elimination Systems and Pretreatment Rules, p. 471,
1241

Tuberculosis Control Requirements for Employees of
Schools and Day Care Facilities, p. 1303, 2744

and other rules - Eazardous Waste - Exportation of

Hazardous Waste - HSWA Cluster I Requlations,
p. 2330, 2750
and other rules - Solid and Hazardous Waste - Wood

Preserving Operations, p. 1547, 2162

and other rules - Solid and Hazardous Waste - Boller
and Industrial Purnace (BIF) Regulatiomns, p. 2567,
445, 1911, 2502

and other rules - Hazardous Waste - Definitions
Related to Hazardoug Waste Regulation - Regquirements
for Counting Hazardous Wastes - Issuance and

Effective Date of Permits, p. 1736, 2164

TRANSPORTATIO! Department of, T e 18

18.7.105

18.12.101

CT

20.3.202

and other zule - Enc¢roachment of Mailboxes and
Newspaper Delivery Boxes on Highway Rights-of-Way,
p. 1198, 1868

and other rules - Transfer of Aeronauticsz and Board
of Aeronautlics Rules from Department of Commerce to
Department of Transportation, p. 2551

RV. Departmen £, Title 20

and other rules - Definitions - Organization and
Management - Personnel - Staff Development and
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Certification - Seven Treatment Component
Requirements, p. 849, 1477

20.3.413 and other rules - Certification System for Chemical
Dependency Personnel, p. 2633

20.7.201 and other rules - Regident Reimbursement at Community
Correctional Centers, p. 1454, 2286

20.7.1101 Conditions on Probation and Parole, p. 977, 1482

20.14.302 and other rules - Application for Voluntary
Admissions to the Montana State Hospital, p. 979,
1483, 2287

20.14.501 and other rules - Certification of Mental Health
Professional Persons, p. B65, 1485

(Board of Pardons)

20.25.101 and other rules - Revision of the Rules of the Board
of Pardons, p. 2639

JUSTICE. Depa of, Title 2

I Drug Abuse Resistance Education (DARE) Trust Fund,
p. 2452

I-I1 Peace Officer Standards and Tralning - Public Safety
Communications Officers, p. 1086

I-v Investigative Protocol by the Department of Justice
in the Parformance of its Investigative
Resgponsibilities, p. 2117, 2466, 2752

1.3.206 and other rules - Amendment of Model Rules and Forms

Attached to the Model Rules, p. 770, 1242

23.7.105 and other rule - Adoption of the Uniform Fire Code,
International Conference of Building Officials - 1991
Edition of the UFC Standards, p. 1202, 1759, 2074

23.12.101 and other rles - Department of Justice
Standardization of Criminal History Information
Collection - Implementation of an Arrest Numbering
System, p. 2246

23.14.404 Peace Officers Standards and Training, p. 2450

23.17.314 Physical Performance Requirements for the Basic
Course, p. 1457, 2075

LABOR NDUSTRY, D rtmen tle 24

24.9.314 and other rule - Document Format, Filing and Service
- Exceptions to Proposed Orders, p. 2695

24.11.475 VUnemployment Insurance - Approval of Training,
p. 1570, 2076

24.11.813 and other rules - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 2344, 2753

24.11.814 and other rule - What is Classified as Wages for

Purposes of Workers’ Compensation and Unemployment
Insurance, p. 1577, 1949, 2251
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24.16.9007 Prevailing Wage Rates - Bullding Compstruction,
p. 873, 2165
24.29.706 Exclusions from the Definitions of Employment in the
' Unemployment Insurance and Workers’ Compensation
Acts, p. 1573, 1948, 2250, 2759

STATE LANDS. Department of, Title 26
I-XI Regulations for Porest Practices in the Streamside
Management Zone, p. 2252

26.4.301 and other rules - Regulation of Coal and Uranium
Mining and Prospecting, p. 2260

LIVESTOCK, Department of. Title 32

32.2.401 Imposition of a Fee Pertaining to Inspection of Game
Farm Animals, p. 2348

I-VII Requiring Measuring  Devices on Watercourses
Jdentified as Chronically Dewatered, p. 2454

36.12.101 and other rules - Definitions - Porms - Application

. Special Pees, p. 874, 1615

36.12.1010 and other rule - Definitiocns - Rejection,
Modification or Conditioning Pearmit Applications in
the Musselshell River, p. 519, 1396

{Board of 0il and Gas Conservation)

I-XVII Underground Injection Control Program for Class II
Injection Wells Under the Federal Safe Drinking Water
het (SDWA), p. 521, 2171

36.22.302 and other rules - Definitions - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requirements -
Refarral of Administrative Matters, p. 1950

I Pictorial Information Requiremants, p. 296, 1760

I-II and other rule - Fuel Cost Surcharge - Temporary Rate
Reductions - Defining "Miles®, All Regarding Motor
Carriers, p. 2121, 2647

I-XII and other rules - Establishing Policy Guidelines on
Integrated Least Cost Resource Planning for Electric
Utilities in Montana - Cogeneration and Small Power
Production, p. 1846, 2269, 2764

38.5.2601 and other rules - Telecommunications Services and
General Utility Tariff - Price List Filing
Requirements, p. 2699

38.5.3345 Change In Customer’s Interexchange Carriers -
Deferring of Implementation Until January 1, 1993,
p. 298, 1400
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I-IT
I-I1
I-III
I-IV

I-v
42.2.201
42.11.211
42.11.211
42.12.122

42.14.102
42.14.102
42.15.112
42.15.116
42.15.116
42.15,3518
42.15.121
42.16.104
42,17.112
42.17.301

42.18.105
42.18.105

42.19.402
42.20.454
42.21.106
42.22.101
42.22.103
42,.23.211

42.24.102
42.31.110

42.31.110

42.31.404
42,32.104

42.38,101
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xr T

Delinguent Tax Accounts and Non-Collection Actioms,
p. 532, 1243

Imposition of Generation-Skipping Transfer Tax,
p. 535, 1246

Ligquor Licenses, p. 778, 2192

and other rules - Liguor Licenses, p. 537, 1244
Valuation for Commercial Property, p. 1955, 2780
Recycled Material as 1t Applies to Income Tax,
p. 783, 2196

Foreat Land Property Taxes, p. 1227, 2650

Taxpayer or Licensee Lists, p. 1460, 2077

and other rules - Liquor Division, p. 2492

and other rules - Liquor Division, p. 1998

and other rules - Suitability of a Premimes for
Liquor Licenses, p. 544, 2187

and other rules - Migcellanecus Taxes, p. 2350, 277¢
Accommodations Tax, p. 1739, 2393

and other rules - Income Tax Returns and Tax Credits,
p. 2005, 2555

Net Operating Loss Computations, p. 2023, 2556

Net Operating Loss Computations, p. 775, 1245
Exempt Retirement Limitation, p. 2353, 2777

and other rule - Taxation of Indian Income, p. 2719
Intereat on Unpaid Tax, p. 2012, 2557

and other rule - Withholding, p. 2014, 2558

and other rules - Estimated Tax Payments, p. 1988,
2778

and other rule - Montana Reappraisal Plan, p. 2490

and other rules - Montana Appraisal Plan for
Residential and Commexrcial Property, p. 1221, 2078

and other rules - Property Taxes for Low Income
Property - Energy Related Tax Incentives - New

Industrial Property, p. 2016, 2559

Market Value for Property, p. 1207, 1763

and other rules - Property Taxes for Market Value of
Personal Property, p. 1971, 2394

and other rule - Situs Property for Centrally
Asgessed Railroads, p. 2356, 2787
and other rules - Property Taxes for Centrally

Assessed Property, p. 1959, 2560

and other rules - Corporation License Tax Division,
p. 1209, 1764

and other rules - Subchapter §, p. 1741, 2395

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1217

Emergency Telephone Service Fee, p., 2010, 2569

and other rules - Resource Indemnity Trust Taxes, p.
1203, 1766

and other rules - Abandoned Property, p. 1744, 2570
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SECRETARY OF STATE, Title 44

I-TX Voting by Facsimile Transmission for Members of the
United States Military Service, p. 1461, 1870
1.2.41% Filing, Compiling, Printer Pickup and Publication

Schedule for the Montana Administrative Register for
1993, p. 2270, 2652

{Commiggioner of Political Practices)

44.,10.331 Limitations on Receipts for Political Committees to
Legislative Candidates, p. 389, 1871

SOCIAL AND REBABILITATION SERVICES, Department of, Title 46

I and other rules - Kids Count and Early Periodic
Screening Diagnosis and Treatment Services, p. 2359,
2788

I Statistical Sampling Audits, p. 2272

1 At-Risk Child Care Program, p. 1089, 1767

I-viI and other rules - Targeted Case -Management for
Children and Adolescents, p. 548, 1248

I-VIIT Passport to Health Program, p. 998, 1231, 2288

I-XL Medicaid Home and Community Services for Persons Who

are Developmentally Disabled, p. 880, 1490

46.2.201 and other rules - Bearing Procedures for Medicaild
Providers, p. 1094, 1496

46.6.102 and other rules - Vocational Rehabilitatiom -
Extended Employment and Independent Living Programs,
p. 1306, 2572

46.10.105 and other rules - Aid to PFamilies with Dependent
Children Disqualification for Fraud, p. 1464, 2080

46.10.302 Aid to Families with Dependent Childrem Provision for
Living with a Specified Relative, p. 899, 1247

46.10.305 and other rules - AFDC Standards of Assistance,
p. 2025, 2396

46.10.403 AFDC Standards of Assistance, p. 985, 1494

46.10.404 Title IV-A Day Care for Childremn, p. 2125, 2469

46.10.409 Transitional Child Care, p. 1750, 2200

46.10.823 Self-Initiated Education or Training, p. 2460

46.12.501 and other rule - Exclusgion of Medicald Coverage of
Infertility Treatment Services, p. 982, 1105, 1401

46.12.515 and other rule - Medicaid Coverage of Respiratory
Care - Chemical Dependency and Chiropractic Services
for Childrem 4in Kids Count/Early and Periodic
Screening Diagnosis and Treatment (EPSDT) Program,
p. 902, 1402

46.12.565 and other rules - Private Duty Nursing, p. 2127, 2653

46.12.570 and other rules - Medicaid Payments to Mental Health
Centers, p. 991, 1404

46.12.801 and other rules - Durable Medical Equipment, p. 1129,
1872

46.12.1222 and other rules - Medicaid Nursing Facility
Reimburgement, p. 1106, 1617
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46.12.3803
46.13.201

46.25.101
46.25.727

46.25.742

46.30,1501
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Medically Needy Income Standards, p. 2033, 2398
Medically Needy Income Standards, p. 905, 1256, 1405
and other rules - Low Income Energy Assistance
Program, p. 1580, 2201

and other rules - Genaral Relief, p. 2035, 2584

and other rule - General Relief Assistance - General
Relief Medical, p. 896, 1407

Eligibility Regquirements for General Relief Medical,
p. 787, 1257 :
and other rules - Child Support, p. 403, 1648
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CROSS REFERENCE INDEX
Montana Code Annotated
to
Administrative Rules of Montana

July - December 1992 Registers

Register
MCA Rul rA.G.! inipn Page No.
1-2-209 Opinion No. 44 2793
2-3-201 Opinion No. 40 2302
2-3-203 Opinion No. 40 2302
2-3-210 Opinion No. 40 2302
2-4-307 24.16.9007 216%
2-4-312 1.2.419% 2270
2-6-106 42.2.201 1460
2-15-112 Rules I - V (Justice) 2117
2-15-112 23.3.201 - 203 2466
2-15-1522 10.51.104 1451
2-15-1816 Opinion No. 40 2302
2-18-102 2,21.5007 2047
2-18-501 42.14.102 1739
3-5-501 Opinion No, 38 2085
3-5-507, 508 Opinion No. 38 2085
7-32-303 23.14.404 2450
10-4-203 42.31.404 2010
10-4-207 42.31.404 2010
10-4-212 42.31.404 2010
13-13-277 Rules I - IX
(Secretary of State) 1461
13-13-278 Rules I - IX
{Secretary of State) 1461

15-1-201 Rules I - III (Revenue) 1955
15-1-201 42.2.201 1460
15-1-201 42.19.402, 1102, 1201 - 1203,

1211, 1212, 1221, 1222,

1235 2016
15-1-201 42.20.108 2780
15-1-201 42.21.106, 107, 113, 123, 124,

131, 137 -140, 1%1, 15&,

157, 305 1971
15-1-201 42.22.116, 1305, 1311 - 1313,

1401 1959
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15-1-201
15-1-201
15-1-503
15-6-101
15-6-134
15-6-134
15-6-134
15-6-135

15-6-135
15-6-136
15-¢-138
15-6-138
15-6-139
15-6-140
15-6-145
15-6-150
15-6-151
15-6-152

15-6-155
15-6-201
15-6-207
15-7-103
15-7-111
15-7-111
15-8-111
15-8-202
Title 15,

Ch. 23, Pt. 1
Title 15,

Ch. 23, Pt. 1
15-23-102
15-23-103
15-23-108
15-23-108

15-23-201
15-23-301
15-23-402
15-23-403
15-23-502
15-23-602
15-23-701
15-24-921, 922
15-24-925
15-24-1401, 1402
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Rule or A.G.'s Qpinion

42.22.1304

42.31.404

42.31.131

42.22.1401

42.19.402

42.22.1304

42.22.1313

42.19.1102, 1201 - 1203, 1211,
1212, 1221, 1222, 1235

42.21.131

42.21.113, 124

42.21.107, 123, 131, 137 - 140

42.22.1311, 1312

42.21.108, 107, 155, 157

42.21.106, 131, 151

42.22.116

42.22.1401

42.19.402

42.19.1202, 1211, 1212, 1221.
1222

42.22.1401

42.19.1102

42.21.124

42.22.1313

Rules I - IIT

42.20.,108

42.22.1305, 1311 - 1313, 1401

42.21.305

(Revenue)

42.22.101

42.22.103, 111, 113

42.22.115

42.22.,105

42.22,101, 122

42.22.103, 105, 10s,
111 - 113, 115

42.22.105, 106

42.22.105

42.22.105

42.22.112, 115

42.22.105

42.22.105

42.22.105

42.21.124

42.21,124

42.19.1202, 1222, 1235

Register

Page No.

2078
2010
1994
1959
2016
2078
1959

2016
1971
1971
1971
1959
1971
1971
1959
1859
2016

2016
1959
201e¢
1971
1959
1955
2780
1959
1971

2356

1959
1959
1959
2356

1959
1959
1959
1959
1959
1959
1958
1959
1971
1871
2016
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Register

MCh Rule or A.G.'s Opinion Page_No.
15-30-101 42.15.112 2005
15-30-101 42.15.121 2719
15-30-108 42.,17.105 2350
15-30-110 42.15.116 2023
15-30-111 42.15.113, 309 2005
15-30-111 42.15.118 2353
15-30-117 42.15.116 2023
15-30-13% 42.15.305 2005
15-30-142 42.16.104 2012
15-30-142 42.15.321, 322 2005
15-30-149 42.15.315 2005
15-30-162 42.15.504 2005
15-30-202 42.17.105 2350
15-30-202 42.17.111 2719
15-30-202 42.17.131 2014
15-30-209 42.17.112 2014
15-30-241 Rules I - XIII (Revenue) 1988
15-30-241 42.17.301 - 303 1988
15-30-241 42.17.304 2778
15-30-242 42,17.302 1988
15-30-301 42.15.311 2005
15-30-304 42.15.314 2005
15-30-305 Rules I - XIII {Revenue) 1988
15-30-305 42.15.112, 113, 305, 309, 311,

314, 315, 321, 322, 504,

505 2005
15-30-305 42.15.116 2023
15-30-305 42 .15.118 2353
15-30-305 42.15.121 2719
15-30-305 42.16.104 2012
15-30-305% 42.17.105 2350
15-30-305 42.17.111 2718
15-30-305 42.17.112, 131 2014
15-30-305 42.17.301 - 303 1988
15-30-305 42.17.304 2778
15-30-321 42.15.315 2005
15-31-201 42.24.102, 103 1741
15-31-202 42.24.107, 123 1741
15-31-501 42.24.102, 103, 107, 123 1741
15-32-105 42.15.431 . 2005
15-32-601 - 611 42.15.507, 508 2196
15-44-101, 102 42.20.162 2650
15-44-105 42.20.162 2650
15-65-101 Opinion No. 40 2302
15-65-101 42.14,102 1739
15-65-101 42.14.102 2350
15-65-102 42.14.102 1739
15-65-102 42.14.102, 105, 106 2350
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Register
MCA Rule or A.G.'s Opinion Pagg No.
15-65-111 Opinion No. 40 2302
15-65-111 42.14.102 1739
15-65-111 42.14.102, 105 2350
15-65-114 42.14.106 2350
15-65-122 Opinion No. 40 2302
16-1-303 Rules I, II {Revenue) 1998
16-1-303 42.2.201 1460
16-1-303 42.12.122 2187
16-1-303 42.11.211, 212 1998
16-1-303 42,12.102 - 104, 131, 141,
207, 313 1998

16-1-303 42.12.132 2182
16-1-303 42.13.401 1998
16-3-103 42.11.211 1998
16-3-243 Rule I (Revenue) 1998
16-3-304 Rule TI (Revenue) 1998
16-3-406 Rule I (Revenue) 1998
16-4-104 42.12.207 1998
16-4-105 42,12.102, 104, 131, 313 1998
16-4-106 42.12.104, 207 1998
16-4-107 42,13.401 ) 1998
16-4-201 42.12.104, 131, 207 1998
16-4-203 42.12.102 - 104 1998
16-4-401 42.12.141 1998
16-4-402 42.12.122 2187
16-4-402 42.12.207 1998
16-4-404 42.12.122 2187
16-4-404 42.12,132 2192
16-4-404 42.12.207 1998
16-4-405 42.12.122 2187
16~4-502 42.12.104 1998
16-10-104 42.2.201 1460
16-11-103 Rule I (Revenue) 1994
16-11-103 42.2.201 1460
16-11-103 42.31.107, 110, 131 1984
16-11-103 42.31,204 2350
16-11-104 42.31.107 1994
16-11-111 Rule I (Revenue) 1954
16-11-111 42.31.107, 110 1954
16-11-112 42.31.131 1954
16-11-202 42.31.204 2350
16-11-205 42.31.204 2350
17-2-102 Opinion No. 42 2654
17-2-102 Opinion No. 43 27390
17-5-1602 Rule III

(Commerce-Investments) 1715
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Register

MCA Rule or A.G.'s Opjnion .
17-5-1605 Rules I - XXI

{(Commerce-Investments) 1715
17-5-1605 Rule XVIII

{Commerce-Invegtments) 2275
17-5-1606 Rules I - III, XI - XIV,

XVI - XXI

{Commerce- Investments) 1715
17-5-1606 Rule XVIIT

(Commerce - Investments) 2275
17-5-1609 Rule VI

(Commerce- Invegtments) 1715
17-5-1611 Rules I - X, XV

(Commerce-Investments) 1715
17-5-1630 Rules VIII - IX

(Conmmerce-Investments) 1715
17-5-1643 Rules VI, XV

(Commerce- Investments) 1715
17-7-502 Opinion No., 43 2790
18-2-401 - 432 24.16.9007 2165
19-3-304 2.43.612 - 614 1900
19-3-304 2.43.612 - 614 2721
19-5-201 2.43.612 - 614 1900
19-5-201 2.43.612 - 614 2721
19-5-502 Opinion No. 44 2793
19-6-201 2.43.612 - 614 1900
19-6-201 2.43,612 - 614 2721
19-7-201 2.43.612 - 614 1900
19-7-201 2.43.612 - 614 2721
19-8-201 2.43.612 - 614 1900
19-8-201 2.43.612 - 614 2721
19-9-201 2.43.612 - 614 1900
19-9-201 2.43.612 - 614 2721
19-9-1007 Opinion No. 43 2790
19-9-1011 Opinion No. 43 2790
19-12-203 2.43.612 - 614 1900
19-12-203 2.43.612 - 614 2721
19-13-202 2.43.612 - 614 1900
19-13-202 2.43,612 - 614 2721
Title 19, Ch. 15 2.43.612 - 614 2721
19-15-101 2.43.612 - 614 1900
19-15-102 2.43.612 - 614 1900
20-2-111 10.51.105 1451
20-2-121 10.51.2104 1451
20-2-121 10.55.601 1471
20-2-121 10.55.601 2690
20-2-121 10.56.101 26923
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20-2-122
20-3-107
20-4-102
20-4-106
20-4-108
20-4-114
20-4-114
20-7-301
20-7-301
20-7-301
20-7-302
20-7-302.1

20-7-303
20-7-303
20-7-303
20-7-312
20-7-402, 403
20-7-414
20-8-103
20-9-102
20-%8-104, 105
20-9-141
20-9-143
20-8-145
20-9-166
20-9-208
20-9-301
20-9-314
20-5-343, 344
20-98-353
20-9-367, 368
20-9-438 - 440
20-9-443
20-16-102
20-31-102

23-1-110
23-1-110
23-4-202
23-4-301 - 303
25-1-201
25-9-301 - 303
25-9-501 - 508

32-3-201
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10.51.105
10.6.101 - 126
10.57.405
10.57.405
10.57.405
10,55.601
10.55.601
10.41.101 - 131
10.44.201 - 210

10.44.211

10.41.118

10.41.101, 103
120, 128

10.41.108, 110
10.44.201 - 210
10.44.211
10.41.112, 119,

inion
108, 114,
121, 122

20.16.1107, 1108, 1110
10.16.1107, 1108, 1110

10.51.104
10.22.104
10,22.104
Opinion No. 41
Opinion No. 41
Opinion No. 41
10.20.202
Opinion No. 41
Opinion No. 41
10.20.202
Opinion No. 41
Opinion No. 41
Opinion No. 41
Opinion No. 41
Opinion No. 41
10.41.102
10.51.104

Rules T - VI
12.8.601 - 606
8.,22.1611
8.22.1611

Opinion No. 38
Opinion No. 38
Opinion No. 38

Rule I

(Commerce-Financial Division)

(FWP)

Register
Page No.

1451
2110
1474
1474
1474
1471
2690
1785
1725
2144
1795

1795
1735
1725
2144
1795
1442
1442
1451
1449
1449
2305
2305
2305
1447
2305
2305
1447
2305
2308
2305
2305
2305
1785
1451

1841
2382
1605
1605

2085

2085
2085

1786
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MCA
33-1-313
33-18-102

33-18-210

35-51-2307

37-1-103
37-1-131

37-1-131

37-1-131
37-1-131
37-1-131
37-1-131
37-1-131
37-1-134
37-1-134
37-1-134
37-1-134
37-1-141
37-1-1331
37-4-205

37-4-205

37-4-205
37-4-307

37-4-321
37-4-401
37-4-402 -
37-4-405
37-4-406

37-4-406
37-4-408

37-4-408
37-4-511
37-7-102
37-7-201

37-7-201
37-7-201

404

~80-

Ry , -

Rules I - IV
(State Auditor)
Rules I - IV
{State Auditor)
Rules I - IV
(State Auditor)

24.11.47%

8.16.601

Rules I, II
(Commerce-Dentistry)

Rule II (Commerce-
Nursing Home Administrators)
.12.601

.12.601, 603

.16.602, 605, 802, 903
.34.414

.39.503

.12.601

.12.615

.28.1505

.34.414

.17.702

.12.605

Rule I

(Commerce-Dentistry)

Rules I - V
{Commerce-Dentistry)
8.16.602, 605, 722, 902, 903
Rules I - V
(Commerce-Dentistry)
8.16.722

8.16.601, 602, 605, 902, 9203
8.16.605

8.16.602, 722

Rules I - V
(Commerce-Dentistry)
8.16.605

Rule I

(Commerce-Dentigtry)
8.16.722

8.16.722, 902, 903

8.40.401

Rules I - III
(Commerce-Pharmacy)

8.40.401

8.40.1304

030 @ oo oD
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2436
2436
2436
1570
2229
22289

1903
2674
1542
2229
2686
2688
1542
2674
1784
2686
2236
1542

2229

2236
2229

2236
2229
2229
22289
2229

2238
2229

2229
2229
2229
2439

2439

2439
1608
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37-7-301
37-7-307
37-7-406

37-7-40€
37-9-201
37-9-203

37-9-203
37-9-203
37-9-301

37-9-301
37-9-301
37-9-303
37-9-304

37-9-304
37-10-101

.37-10-202

37-12-104
37-12-201
37-12-201
37-12-302
37-12-302
37-12-303
37-12-304
37-12-304
37-12-305
37-12-305
37-12-307
37-12-307
37-12-323
37-20-101
37-20-201

37-20-201

37-20-201
37-20-202

37-20-202
37-20-301

37-20-301
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8.40.401

8.40.1304

Rules I - IIT
(Commerce - Pharmacy

8.40.401
8.34.414, 417
Rules I, II (Commerce-

Nursing Home Administrators)

8.34.414

8.34.414, 417

Rule II (Commerce-

Nursing Home Administrators)

8.34.414

8.34.414, 417

B.34.414, 417

Rule II {(Commerce-

Nursing Home Administrators)

8.34.414

Rules I - III

(Commerce-Optometrigts)

Rules I - III

(Commerce-Optometrists)

.12,.614 .

.12.601, 603, 605, 614

.12.601, 605, 609, 615

.12 .601

.12.601, 615

.12.615

.12.601, 603

.12.601, 605, 609, 615

.12.601, 605

.12.605

.12.601

.12.615

.12.609

.28.1503

Ruleg I, IIT

(Commerce-Medical Examiners)

8.28.1501 - 1504, 1506, 1507,
1510, 1512, 1513

B.28.1505

Rules II - IV

{(Commerce-Medical Examiners)

8.28.1501, 1502, 1507, 1510,
1512, 1513

Rule II

(Commerce-Medical Examiners)

8.28.1504, 1506
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Register
Page No.,

2439
1608

2439
2439
2686

1803
1903
2686

1903
1903
2686
2686

1903
2686

2625

2625
1542
1542
2674
1542
2674
2674
1542
2674
1542
2674
1542
2674
2674
2677

2677

2677
1784

2677
2677

2677
2677
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Register

MCA R r A.G,°' inion Pade NQ.
37-20-302 8.28.1505 1784
37-20-402 8.28.1503, 1504 2677
37-20-403 8.28.1507 2677
37-20-404 Rule I

{Commerce-Medical Examiners) 2677
37-26-201 8.4.301 2106
37-27-105 Rules I, II (Cormmerce-

Alternative Health Care) 2106
37-27-105 Rule I (Commerce-

Alternative Health Care) 2225
37-27-105 8.4.301 2106
37-27-105 8.4.501 2048
37-27-201 Rule I {Cormerce-

Alternative Health Care) 2225
37-27-201 Rule II (Commerce-

Alternative Health Care) 2106
37-27-201 - 203 8.4.501 2048
37-27-205 Rules I, II (Commerce -

Alternative Health Care) 2106
37-27-205 8.4.301 2106
37-27-210 Rule II {Commerce-

Alternative Health Care) 2106
37-27-210 8.4.301 2106
37-27-213 Rule II (Commerce -

Alternative Health Care) 2106
37-27-320 Rule I (Commerce-

Alternative Health Care) 2106
37-27-321 Rule II (Commerce-

Alternative Health Care) 2106
37-29-102 Opinion No. 36 1499
37-29-201 Rule II

(Commerce-Dentistry) 2229
37-29-201 Rules VI - X

(Commerce-Dentistry) 2236
37-29-201 8.17.702 2236
37-29-303 Rule II

(Commerce-Dentistry) 2229
37-29-306 Rules VI - X

(Commerce-Dentistry) 2236
37-29-306 8,17.702 2236
37-29-403 Opinion No. 36 1499
37-47-201 B8.39.503 2688
37-47-305 8.39.503 2688
37-50-203 8.54.408 2136
37-50-203 8.54.904 2138
37-50-302, 303 8.54.408 2136
37-50-305 8.54.408 2136
37-54-105 Rule I (Commerce-

Real Estate Appraisers) 2443

Montana Administrative Register 1-1/14/93



....83_

Register

MCA Rule or A.G.'s Opinion Page No.
37-54-105 8.57.401 2443
37-65-101 Opinion No., 3% 2091
37-69-301 Opinion No. 38 2091
39-6-103 10.41.124 17985
38-7-203 24.29.706 27589
39-51-201 24.11.813, 814 2344
39-51-201 24.11.813, 814 2753
39-51-201 24.11.814 1577
39-51-301 24.11.813, 814 2344
39-51-301 24.11.813, 814 2783
39-51-301 24.11.814 1577
39-51-302 24.11.813, B8l4 2344
39-51-302 24.11.813, 814 2753
39-51-302 24.11.475 1570
39-51-302 24.11.814 1577
39-71-123 Rule T (Labor & Industry) 1577
39-71-123 Rule I {Labor & Industry) 2344
35-71-123 24.29.720 2753
319-71-203 Rule I (Labor & Industry) 1577
39-71-203 Rule I (Labor & Industry) 2344
39-71-203 24.22.706 1573
39-71-203 24.29.720 2753
39-71-401 24.29.706 1573
39-71-401 24.29.706 2758
39-71-2503 42.17.,112 2014
40-5-202 46.30.1502, 1508, 1514 - 1516,

1520, 1521, 1525, 1535,

1542, 1543 1648
40-5-209 46.30.1502, 1508, 1514 - 1516,

1520, 1521, 1525, 1535,

1542, 1543 1648
41-3-205 11.5.607, 608 1829
41-3-208 11.5.607, 608 1829
41-3-1103 Rule I (Family Services) 2325
41-3-1103 11.7.313 2627
41-3-1103 11.12.101, 413, 416 2325
41-3-1103 11.12.101, 413, 417 2728
41-3-1142 Rule I (Family Services) 2325
41-3-1142 11.12.101, 413, 416 2325
41-3-1142 11.12.101, 413, 417 2728
4]1-5-802 11.17.101, 102, 110, 111, 113,

115, 117, 118, 120, 124,

125, 127, 129, 131, 138,

146 1813
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41-5-809

44-2-115
44-2-115
44-2-702
44-4-301
44-5-105
44-5-213
44-5-213
44-10-102

46-23-1002
46-23-101

49-2-204
49-2-505
49-3-106
49-3-308

Title 50,

Ch. 16, Pt. 5
50-16-501 - 553
50-16-1001 -

1013

62-1-103
52-1-201
52-1-203
52-2-111
52-2-111
52-2-111
52-2-704
52-2-704
52-2-713
52-2-713
52-2-111
52-4-203
52-4-203
52-4-205
52-4-205

53-1-203
53-1-203
53-1-501
53-2-108
53-2-201

-84~

] A.G.'s Opini

11.17.101, 102, 110, 111, 113,
115, 117, 118, 120, 124,
125, 127, 129, 131, 138,
146

Rules I - V (Justice)
23.3.201 - 203

Rule I (Justice)
23.14.404

Rules I - V (Justice)
Rules I - V (Justice)
23.12.101

23.17.314

20.7.1101
20.7.1011

24.9.314, 329
24.9.314, 329
24.9.314, 329
24.9.314, 329

Opinion No. 37
Opinion No. 37

Opinion No. 37

11.2.401, 403

11.2.401

11.2.403

Rule I (Family Services)
11.12.101, 413, 416
11.12.101, 413, 417
11.5.1002

11.14.601, 602, 604, 605
11.5.1002

11.14.601, 602, 604, 605
11.7.313

11.19.103

11.19.414

11.19.103

11.19.114

20.7.1101

20.14.302 - 308
20.7.201 - 203
46.10.410

Rule I (SRS)
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1813

2117
2466
2452
2450
224¢
2246
2246
1457

1482
1482

2695
2695
2695
2695

2081
2081

2081

1831
1831
1831
2325
2325
2728
1908
1863
1908
1863
2627
2278
2630
2277
2630

1482
1483
1454
1767
2359

1-1/14/93



—~85-

Register
u(er.} R ! ini Page No.
53-2-201 46.8.2010, 2021 1490
£3-2-201 46.10.410 1767
53-2-201 46.10.823 2460
53-2-201 46.12.514 - 516 2359
53-2-201 46.12.515 2788
53-2-201 46.12.593 1496
53-2-201 46.12.5002 - 5004, 5007, 5010,

5014 2288
53-2-201 46.13.201, 301 - 304, 401 1580
§3-2-201 46.,25.101, 711, 725 - 728,

730, 731, 733, 742, 751,

752 2035
53-2-212 46.10.410 1767
53-2-301 46.25.101 2035
53-2-606 46.10.410 1767
53-2-801 46.25.726 2035
53-2-802 46.25.101 2035
53-2-803 46.25.101, 711, 725 - 728,

730, 731, 733, 742, 746,

751, 752 2035
53-2-822 46.25.731, 733 2035
53-3-102 46.25.101, 726 2035
53-3-109 46.25.101, 728 2035
53-3-114 46.25.101, 711, 725 - 728,

730, 731, 733, 742, 751,

752 2035
53-3-122 46.25.101 2035
53-3-204 46,25.726 2035
53-3-205 46.25.711, 725 - 728 2035
53-3-206 46.25.711, 727, 728, 730, 742 2035
53-3-209 46.25.711, 728, 730, 742 2035
53-3-211, 212 46.25.,711 2035
53-3-304, 305 46,25,101, 731, 733 2035
53-3-310 46.25,752 2035
53-3-311 46.25.728 2035
53-3-313 46.25.751 2035
53-3-318 46.25.742 2035
53-3-321 46.25.101, 731 2035
53-4-211 46.10.105, 106 1464
53-4-211 46.10.305, 402, 403, 505 2025
53-4-211 46.,10.403 1494
53-4-211 46.,10.404 2125
53-4-211 46.10.505 2396
53-4-211 46.10.823 2460
53-4-212 46.10.105, 106 1464
53-4-212 46.10.305, 402, 403, 505 2025
53-4-212 46,110,403 14594
53-4-212 46.10.404 2125
53-4-212 46.10.409 1750

1-1/14/53 Montana Administrative Register



-86—-

Register

MCa ! ini Page No.
53-4-212 46.10.505 2396
53-4-212 46.10.823 2460
53-4-215 46.10.823 2460
53-4-231 46.10.410 1767
§3-4-231 46.10.505 2025
53-4-231 46.10.505 2396
53-4-241 46.10.402, 403, 505 2025
53-4-241 46.10.403 1494
53-4-241 46.10.505 2396
53-4-242 46.10.505 2025
53-4-242 46.10.505 2396
53-4-503 46.10.404 2125
53-4-701 46.10.409 1750
83-4-703 46.10.823 2460
53-4-705, 706 46.10.823 2460
53-4-708 46.10.823 2460
53-4-716 46.10.409 1750
53-4-716 46.,10.404 2125
53-4-719 46.10.409 1750
53-4-719, 720 46.10.823 2460
53-6-101 Rule I (SRS) 2272
53-6-101 Rule I (SRS) 2359
53-6-101 46.8.2010, 2021 1490
53-6-101 46.12.514 - 516 2359
53-6-101 46.12.515 2788
53-6-101 46.12.565 - 567 2127
53-6-101 46.12.567 2653
53-6-101 46.12.1222, 1235, 1243, 1246,

1258 1617
53-6-101 46.12.3803 2033
53-6-111 Rule I (SRS) 2272
53-6-111 Rule T (SRS) 2359
53-6-111 46.12.566, 567 2127
53-6-111 46.12.567 2653
53-6-111 46.12.593 1496
53-6-111 46.25.746 2035
53-6-111 46.12.1222, 1235 1617
53-6-113 Rule I (SRS) 2272
53-6-113 Rule I (SRS) 2359
53-6-113 46.8.2010, 2021 1490
53-6-113 46.12.514 - 516 2359
53-6-113 46.12.515 2788
53-6-113 46.12.565 - 567 2127
53-6-113 46.12.567 2653
53-6-113 46.,12.593 1496
53-6-113 46.12.1222, 1235, 1243, 1246,

1258 1617
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Register
MCA R r .'s Qpini Page No.
53-6-113 46.12.3803 2033
53-6-113 46.12.5002 - 5004, 5007, 5010,
5014 2288
53-6-116 46.12.5002 - 5004, 5007, 5010,
5014 2288
53-6-117 46.12.5003 2288
53-6-131 46.12.3803 2033
53-6-141 46.12.593 1496
53-6-141 46.12.3803 2033
53-6-402 46.8.2010, 2021 1480
53-20-204 46.8.2010, 2021 1490
53-20-305 11.18.107 2277
53-20-305 11.18.125 2630
53-20-307 11.,18.125 2630
53-24-204 Rules I - V
(Corrections & Human Services) 2633
53-24-204 20.3.413, 416 2633
53-24-208 20.3.413, 416 2633
53-24-208 Rules T - III, V
(Corrections & Human Services) 2633
53-24-215 Rules I - IV
{Corrections & Human Services) 2633
53-24-217 Rule V
(Corrections & Human Services) 2633
60-6-101 18.7.105A 1868
61-3-506 42.21.305 1971
69-2-101 38.5.18%0 1760
69-3-102 Rules I - XIT {PSR) 1846
69-3-102 Rules I - XJIV, XVII, XVIII,
XXVII (PSC) 2699
69-3-102 38.5.1902, 1905 1846
69-3-102 38.5.1902, 1905, 2001 - 2003,
2005, 2008, 2010, 2011 2764
69-3-102 38.5.3302, 3331, 3332, 3337,
3338 2699
69-3-103 Rules I - XII (PSR) 1846
69-3-103 Rules I - XV, XVII, XVIIT,
XXvIr (PSC) 2699
69-3-103 38.5.190 1760
69-3-103 38.5.1502, 1905 1846
69-3-103 38.5,1902, 1805, 2001 - 2003,
2005, 2008, 2010, 2011 2764
69-3-103 38.5.3302, 3331, 3332, 3337,
3338 2699
69-3-106 Rules I - XII (PSR) 1846
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Register

MCA Rul A ' injion Page No.
69-3-106 Rule XVIII {PSC) 2699
€9-3-106 38.5,2001 - 2003, 2005, 2008,

2010, 2011 2764
€9-3-201 Rules I - XII (PSR) 1846
69-3-201 Rules I - XIV, XVII, XVIII,

¥XVII (PSC) 2699
69-3-201 38.5.2001 - 2003, 2005, 2008,

2010, 2011 2764
69-3-201 38.5.3302, 3331, 3332, 3337,

3338 2699
69-3-202 Rule XVIII (PSC) 2699
69-3-203 Rules XVII, XVIII (PSC) 2699
6€9-3-204 38.5.2601 2699
€9-3-208 Rule XVIII {PSC) 2699
€9-3-221 38.5.3332 2699
€9-3-301 Rule XI {PSC) 2699
69-3-301, 302 38.5.2601 2689
69-3-304 38.5.2601 2699
69-3-801 et seq. Rules X - XIV, XVII, XVIII

{PSC) 2699

€9-3-802 Rules I - IX, XXVII (PSC) 2699
69-3-803 38.5.2703 2699
69-3-807 38.5.2703 . 2699
69-3-B08 38.5.2715, 2716 2699
€9-3-808 Rule XVI (PSC) 2699
69-3-810 Rules XIX - XXVI (PSC) 2699
69-3-811 Rule XV (PSC) 2699
65-3-821 Rules XVII, XVIII (PSC) 2699
69-3-822 Rules I - XXVII (PSC) 26989
€9-3-822 38.5.2703, 2715, 2716 2699
69-12-201 Ruleg I, II (PSR) 2121
69-12-201 38.3.103 2121
69-12-201 38.3.3601 2647
68-12-323 38.3.103 2121
69-12-501 - 511 Rules I, IX {PSR) 2121
69-12-501 - 511 38.3.3601 2647
70-9-101 - 316 42.38.101, 102, 202 1744
70-9-102 Rule I (Revernue) 1744
70-5-105 Rules I - III (Revenue) 1744
70-9-105 42.38.201 - 203 1744
70-9-201 - 205 42.38.201 1744
70-9-303 Rule II (Revenue) 1744
70-9-310 42.38.,203 1744
70-9-310, 311 Rule III (Revenue) 1744
70-9-311 42.38.203 1744
70-10-203 16.44.324 2330
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75-2-111
75-2-111
75-2-111
75-2-111
75-2-203
75-2-203
75-2-204
75-2-211
75-2-211
75-2-211
75-5-106
75-5-201
75-5-311
75-10-204
75-10-403
75-10~-403
75-10-403
75-10-404
75-10-404
75-10-404

75-10-404
75-10-405
75-10-405
75-10-405
75-10-405

75-10-405
75-10-405
75-10-406
75-10-406
75-10-406
75-10-406

Title 76,

Pt. 1
76-4-104

76-4-105
76-4-124
76-4-125

76-4-128

1-1/14/93

Ch.

4,

_89—

R ! inion

Rule I (Health)

16.8.1004, 1423, 1424

16.8.1307, 1308, 1806

16.8.1903 .

16.8.1004, 1423, 1424

16.8.1307, 1308

16.8.1004

Rule I (Health)

16.8.1307, 1308, 1906

16.8.1903

Rules I, II, VI (Health)

Rules I - VI (Health)

Rules T - V (Health)

16.44.320, 324, 402

16.44.303, 304, 320

16.44.303

16.44.304, 415

Rule I {Health)

16.44.120

16.44.121, 303, 304, 320,
402, 417, 425, 505, 601

16.44.303, 305, 911

Rule I (Health)

Rule I (Health)

Rules I - XI, XIII (Health)

16.44.102, 110, 121, 202, 303,
304, 306, 320 - 324,
402, 417, 425, 505, 601,
702

16.44.102, 120, 202, 304, 415

16.44.202, 303, 305, 911

Rule I (Health)

16.44.110, 121, 202, 601, 702

16.44.202, 911

16.44.202, 609

16.16.101

16.16.101 - 104, 106, 111,
116, 301 - 305, 312,
601, 603, 605

16.16.116, 803, 804

16.16.603

16.16.102 - 104, 106, 111,
302 - 305, 312, 601, &05

16.16.803, B804

Register

Page No,

1732
2243
1732
1730
2243
1732
2243
1732
1732
1730
2445
2445
2445
2330
2330
1736
1547
2330
1547

2330
1736
1547
2330
1911

2330
1547
1736
1547
2330
1736
1547

1556

1556
1556
1556

1556
1556
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77-5-301
77-5-302
77-5-303
77-5-307

80-7-802
80-7-805

81-1-102
B1-3-202
B81-3-211
81-23-302
81-23-302

82-4-203
82-4-204

82-4-205
82-4-205

B2-4-222
B2-4-22¢
82-4-231

B82-4-232

82-4-233
82-4-235
82-4-235
82-4-254
82-11-101
B2-11-111
82-11-111
82-11-111

82-11-11%
82-11-121
82-11-121

82-11-123
82-11-123,
82-11-123,

201

124
124

_90_

Rule or A.G.'s Opinjon
Rules II, V, X (State Lands)
Rules II, XI {(State Lands)
Rules III - IX (State Lands)
Rules I - XI (State Lands)
4,5.109, 112
4.5.109, 112
32.2.401
32.2.401
32.2.401
8.86.301
8.86.301
26.4.301
26.4.301, 308, 314, 321, 405,
410, 505, 515, 601, 603,
605, 639, 646, 711, 725,
1006, 1014, 1212
Rule I (State Lands)
26.4.301, 308, 314, 321, 405,
410, 505, 646, 725, 1014,
1212 .
26.4.308, 314, 321
26.4.405, 410, 1006, 1014
26.4.405, 505, 601, 603, 605,
639, 646, 1006
26.4.515, 601, 603, 605, 646,
1006
26.4.711, 725, 1006
Rule I (State Lands)
26.4.711, 725
26.4.1212
36.22.302
Rules I, II (DNRC)
36.22.302, 1242, 1308
36.22.1401 - 1403, 1406 -
1408, 1410, 1414 -
1419, 1423
Rule I {DNRC)
Rule II {(DNRC)
36.22.1401 - 1403, 1406 -
1408, 1410, 1414 - 1419,
1423
36.22.1242, 1308
Rule TI (DNRC)
36.22.1401 - 1403, 1406 -
1408, 1410, 1414 -
1419, 1423
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2252
2252
2252
2252

1440
1861

2348
2348
2348
1788
2377

2260

2260
2260

2260
2260
2260

2260

2260
2260
2260
2260
2260
1950
1950
1950

2171
1950
1950

2171
1950
1850

2171
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82-11-127

§2-11-131
82-11-137

82-11-141

85-2-113
85-2-115
85-2-122
85-2-150

87-1-303
87-1-303
87-1-303
87-5-204
87-5-204

90-3-518
50-3-520
80-6-101
90-6-104
90-6-107
90-6-116

Leg. Ref.
Sec. 6,

1-1/14/93

- 127

110,
1992

_91_

Rule or A.G.’'s Opipion

36.22.1401 - 1403, 1406 -
1408, 1410, 1414 -
1419, 1423

36.22.1242

36.22.1401 - 1403, 1406 -
1408, 1410, 1414 -

1419, 1423
Rule I (DNRC)
Rules I - VII {DNRC)
Rule IV (DNRC)
Rules IV, V (DNRC)

Rules I, II, VII (DNRC)

12.6.801

12.6.904 (Emergency Amendment)
12.6.904

12.6.1101 - 1118

Rules I - XII (FWP)

Rules I - V (Commerce-Science
& Technology Development)

Rule V (Commerce-Science
& Technology Development)
Opinion No. 42

Opinion No. 42

Opinion No. 42

Opinion No. 42

Rule T {Commerce-Local
Gov’'t. Assistance Division)

Register
Page No.

2171
1950

2171
1950

2454
2454
2454
2454

1727
1757
1844
1833
1833

1791

1791
2654
2654
2654
2654

2323
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