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The Montana Administrative Register (Jlt14 Y :) ~~Q9~onthly 
publication, has three sections. The notice section ~ontains 
state agencies' proposed new, amended o~~e~~~~~q.es, the 
rationale for the change, date and address~ ~~f ing and 
where written comments may be submitted. The ru section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general •s opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE FINANCIAL DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF PROPOSED AMENDMENT 
OF 8.80.307 DOLLAR AMOUNTS 
TO WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 1, 1992, the Financial Division proposes to 

amend the above-stated rule. 
2. The proposed amendment of 8.80.307 will read as 

follows: (new matter underlined, deleted matter interlined) 

8.80.307 POLLAB AHOQNTS TO WHICH CONSQMER LOAN RATES ABE 
TO BE APPLIEP (1) The dollar amounts in the following 
statutory sections are changed to the new designated amounts 
as follows: 

Authority 
Section 32-5-201(4) 
Section 32-5-302(3) 

Changed 
~ated Amount Designated AmOUDt 
$1,000.00 $1,499.90 $1.500.00 
$ 3oo.oo s 4~o.9e s 450.0Q 
$1,000.00 $1,409.99 $1.500,00 
$2. 500. oo ~~ ll • .l..~.lh.Q.Q 

Section 32-5-306(7) $ 300.00 $ 420.90 $ 450.00 
Auth: Sec. 32-5-104, MCA; IM£, Sec. 32-5-104, MCA 

~: These amendments are needed because section 32-5-
104, MCA, mandates that certain dollar amounts in Title 32, 
chapter 5 be changed from time to time in response to changes 
in one of the u.s. Consumer Price Indexes, and that the dollar 
amount changes are to be announced by rule. The reference 
Consumer Price Index has changed a sufficient amount to 
require amendments to ARM 8.80.307. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Financial Division, 1520 East 6th, Room 50, Helena, Montana 
59620, and must be received no later than June 11, 1992. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request with any comments 
he has to the Financial Division, 1520 East 6th, Room 50, 
Helena, Montana 59620, to be received no later than June 11, 
1992. 

5. If the Division receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected 

MAR Notice No. 8-80-12 9-5/14/92 
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by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a public hearing will 
be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 2 
based on the 17 licensees in Montana. 

FINANCIAL DIVISION 
CHUCK BROOKE, DIRECTOR 
DEPARTMENT OF COMMERCE 

/~(,, /( '~rl'I_L77 
BY: ( J'l(((£. h-'- C\, ·Ci 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPART~~T OF CO~CE 

C1£-t( t{J -veil;-
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 4, 1992. 

9-5/14/92 MAR Notice No. 8-80-12 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the ~atter of the proposed 
amendment and repeal of rules 
relating to vo-ed weighted 
cost funding 

To: All interested persons 

NOTICE OF THE PROPOSED 
AMENDMENT AND REPEAL OF 
RULES RELATING TO VO-ED 
WEIGHTED COST FUNDING 

NO PUBLIC HEARING CONTEMPLATED 

1. on June 13, 1992, the Superintendent of Public 
Instruction proposes to a~end and repeal rules pertaining to 
secondary vocational education weighted cost funding. 

2. The rules, as proposed to be amended, new material 
underlined, delated ~aterial interlined, provide as follows. 
Full text of the rules is found at pages 10-593 through 10-596, 
ARM. 

10.44.102 QEp;[HXTIQH OF TERM$ (1) "Additional BP ellte&IIS 
cost items• are as feilewa those coats which exceed the ayerage 
costs of classrooa cogrses and include tb• following: 

(a) re~ains the same. 
(b) stipends to vocational teachers for supervision of 

vocational student ~ organizations (DECA, FHA/HERO, FFA, 
eE& Bysiness frotessionals of America. Technology Students 
Association, and VICA), 

(c) - (d) re~ains the same. 
(e) instructional-related travel expense for an approved 

program or ypcational stu4ent organization, 
(f) r~ins the same 
!21 "Ayeroqa DlliPber belonging CAHBl for secondary 

vocational education And in4ustrial arts proqra~s" is the tenth 
day count of pupil enrollment in tb• coursas in the yocational 
and industrial Artl and technploqy programs in tne year 
imme4iate1y preceding the year fpr whicb the funding is 
reauested. . . 

(i!-.J.) "Approved secondary vocational programs"+ are high 
~ vocational e~ea-ieft programs fa• pe•eeRe iR ~i~~ eaaeel 
which ~awe eaeR daeitfteead as aeatifl9 K-12 yocational education 
standards authorized by section 20-7-303. MeA. and ape receive 
approvedAl by the superintendent of public instruction. 

!41 •Local AH8 yalue• is tne district per ABB foundation 
prpgr!Q!! schedule 11!110UDt frQJI sectign 2 0-9-319 . MeA. received in 
the year priqr tg tb• year fpr which th• funding is requested. 

(~~) "Secondary vocational education programs "+ ~ high 
school progra~s which ara directly related to the preparation of 
individuals for paid or unpaid employment and adyanced training. 

(4) •sehaai llie\!'le\"1 a dlat•lee ep,_iaall feP the 
p~eee ef p•e·>'llllRI e~ea\le-1 eePwieee fep tpadee ftiJie 
th!l!'eW)It 1i11 1 as lllafi:Rad iR i119 6 191, MGl•l ~e eePB deee ftet: 
ine1~•• pea•aeaeRAa., ;•aaeiaRal e._aa•tea ee~e~a. 

(5) "S~o~paPlfttaJIII8Re ef p'llBlie iRe~eeioeft"• t:hie t:er• 

11AR Notice No. 10-2-87 9-5/14/92 
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inel~dee ~a~h ~he s~perin~enden~ sf p~~lie ina~rae~ian and ~he 
a,_inietra~ar sf the depar~men~ sf vaea~ianal and aeeapatienal 
aervieea in ~he affiee sf pa~lie ins~raetiano 

( 6) ••seeendaey Yaeatienal pratram" 1 veeatianal ea~o~ea~ian 
fer persens in hittl seheel (spa!'! sf trades YsYally setinninOJ 
vi~ gra!le nine al'!a endii'!OJ vi~tl O!Jrade 12)a"Vo Ed weight factor" 
is the weight assigned to five categories of vocational 
programs, based on the cost of the programs, which is used in 
the calculation of state vocational education funding tor costs 
which may exceed the average costs of classroom courses, 

(7) "Industrial arts program§"+ ~ those industrial arts 
and technology education programs: 

(a) which pertain to the body of related subject matter, or 
related courses, organized tor the development of understanding 
~ all aspects of industry and technology, such as 
experimenting, designing, constructing, evaluating and using 
tools, machines, materials and processes; and 

Cbl which emphasize a concern with technical means. their 
evolution. utilization and significance with industry. the 
organization. personnel. systems. techniques, resources and 
products. and their social and cultural impact; and 

1bt Remains the same but will be renumbered (c). 
(B) "Cooperative vocational education programs"+ ~ a 

pre,ram sf vocational edYeatiel'! programs for persons who, 
through written cooperative arrangements between the school and 
employers, receive instruction, including required academic 
courses and related vocational instruction, by alternation of 
study in school with a job in any occupational field. These two 
experiences must be planned and supervised by the school and 
employers so that each contributes to the student's education 
and ~e hie er tier employability. Work periods and school 
attendance may be en aleer~tatla half days, f'llll daya 1 veel~a, er 
etlher perieda ef time in flexibly arranged to tulfilliftt the 
cooperative progra~. 
(AUTH: 20-7-301, MCA; IMP: 20-7-303 MCA) 

10.44. 103 ELIGIBILITY REQUIREMENTS FOR SIATE JOCA'l'IOJW. 
IDVQUOJ fiiHi COSTS f'VNf!iN!i C 1 l Each program must meet the 
K-12 vocational education standards tor an approyed secondary 
vocational education or industrial arts and teqbnology education 
program to be eligible for state vocational education funding. 

1ll A school district ~ust have operated an approved 
secondary vocational education or industrial arts and technology 
education proqram en en epprs.,.ed ~aeis fel' in the immediate 
preceding year to be eligible fpr state vocational education 
funding. Baeh appre• .. ed. prslfl'- -s>l! mee~ ~e etlandarde fel' eft 
appreved aeael'!d.ery veeatieftal &I' ind~etl'ial ar~e pregraa. 
(AUTH: 20-7-301, MCA; IMP: 20-7-303, 20-7-305, MCA) 

10.44.104 PROCEQURES FQR AfPLYIHG TO RICIIJI STATI 
JQCATIQHAL IDUCITIQN FUHPIIG ill ~e apply, e~chool districts 
must iNliMai-t-~ to the superintendent of public instruction ~ 
receive state funding for the additional vocational prpgram 
costs. using forms provided by the office ot public instruction. 

9-5/14/92 ~~R Notice No. 10-2-87 
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Each district must sub;it the following: 
(1) A ~seal Plan fa• 'Jeea~ienal Bd~aa•ien (Fer. Vi 9379), 

'l'hilil ilil a -HY ef all veea..,ienal pl!'eiJ'!'IHlfl fe:r fi • e filileal 
yeal!'eo Seheel die..,rie'e vhieh ha7e a~bai..,~ed a five yeal!' pla~ 
heed ne'll :ree~i'llo 

(>!-A) A PJ2roposal for a N- T.'eea'l;ieBal Bd~eaeial'l P:reiJ:ram 
(Fe- Vi 9283) • approval F!or each no vocational program 
categorized by a classification of instructional program code 
(CIP) for which the school district is requesting funding~,-& 
separaee ~repeaal agee ~e lilabai .. etlo 

(~Q) A P,Qroposal for ~enewal of approval tor each on-going 
or preyiously approveda &J1econdary \I'Xocational P,Qrogram (Fe- VS 
1993), Per eaeh o'eeaeiei'Ull pl!'aiJI!'.. categorized by a 
classification of instructional program code .L.QI.f.l_ iohat; ie 
eBgeii'IIJ (p:re•t"ie~:~ely appreved) 1 ~ie eppliea'lliel'l fer!l llll:leio se 
\l9e6. 

(~) An ~ddendum for ~ach ~ooperative ¥yocational 
B§ducation PraiJI!' .. (Pel!'lll Vi 1i!B3)o Per eaeh program utilizing 
the cooperative method of instruction, a aepHat!e addend- llll:llilt 
ee attached to A ~roposal for approyal or renewal of 
approval of ¥.vocational ~ducation PRrogram <~- V89i!83 er Vi! 
~. 

Cdl A stydent enrollment report submitted for each approved 
vocational program which will be used in tbe funding formula. 

(5) A Elert!ifiad BllpeRdi.IH'e RepeM: (PBI!'IIl Vi 9583), All 
eeheel diavi841 reeei?iRIJ fiHIIill fer aee-tlaey <'aaatial'lal and 
indl:levial area pregr_.. llll:IB• ee.eity 'llhe eMpentli~wrea •a•• by 
the •i-'rie• fer seek aeeendary ceea•ienal a~ il'l~atrial a~a 
pregra•• 
(AUTH: 20-7-301, MCA; !MP: 20-7-303 MCA) 

10.44, 105 FUJ!'PDIG FOBMULA .Lll. The following procedure 
shall ge?el!'ft t.fte elleeaeien and dietir!I!Mleien ef be used t2 
allocate state vocational education - additional cost funds 
to school districts: 

('*A) Qnly p,froqrams ~ meet~ the eligisilH:y 
requirBlllents of ~ ABB 10.44.103 And 10,44,104 eBe¥e and~ 
approved by the superintendent of public instruction shall ~ 
eligible to receive a supplemental vocational education 
allocation. 

(>!-Q) All approved yocational programs shall be placed into 
one of five categories eeeel!'tli1'14J tie kased on the relatiye 
additional cost of the program. The assignment of programs to 
categories is subject to annual review and adjustment for cost 
changes, A list of programs and the assigned categories will be 
distributed annually to school districts along with program 
applications~ (Pe .. Ql 9383)o Baah ee•egery •ey e&I!'I!'Y a weight 
faeter en t!he t!ha ••dar ef •h• falle~ing• 

ol8 

~ffiR Notice No. 10-2-87 9-5!14/92 
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(~) Industrial AArts and Tecbnoloqy Education programs 
shall be funded at 50 percent of the assigned category. 

(+g) FUnding shall be based upon the average number 
belonging (ANB) ~ ~ secondary vocational and industrial arts 
and technology programs in the year immediately preceding the 
year for which funding is requested. separately. The ANB shall 
ee computed for each sepa~ate secondary vocational and 
industrial arts and technology education program. The following 
formula shall be used to compute the funding for each separate 
program: 

Agwrega,ed Days Tenth day 
Belenging ~ of class enrollment 
these at!.v.den~e 

-~~ending in the 
vocational No. Vo Ed 

progrom 
189 daye 

X f;riod! X Vo Ed Weight 
Ne..- Pe!!!eds Factor 
in seheel 
da:Y2 

X Local ANB 
Value 

State 
Vo Ed 
Funds 

ill The figures derived from th4ee formula in aubsection 
ill will be adjv.sted prorated to reflect the legislative 
appropriation. 

(§) Stv.den~ En!!ell•ent aepe~t (Pa~ 'AN 9i8i)• ~is fa._ 
shall le.e sv.l!!ait.t.ed fer eaeh eppre,.ed pragra• \\e be v.eed in ~e 
etta•.-e fel'Wv.la, 
(AUTH: 20-7-301, MCA; IMP: 20-7-303 MCA) 

10. 44. 106 ACCOUNTING NfP IJpOBTilfG ,\ eehaeil disbie~ 
~eeeiving tv.nds fre• \'.he appreprietien shall eeeev.nt far sv.eh 
f~ds in a sv.h fv.ftd ef t.fte •iseellaneev.s pregPa• f~ 
eatel!llished ey 29, 9, §97 1 MS.L 'Pheee ftotnde ahell .. e ei!Jiended 
within t.fte fieeal year. Etu!leea fliftdEII reeei•.•ed .. y fa-lila 
appliaatien fal!' a veeaeienal p•e,ra. ~~~ •• eMpended in that 
app~e;ed veea•lenal p~e,ra.r !1l Eacb scbool distrigt receiving 
funds for secondary vocational education and indust~ial arts pnd 
tecbnology programs must dewsit thost funds and record tnt 
.,cpenditures in miscellaneous fund 15 as yocaUonal program 
exp§Dditures pursuant to the Vocational program §XDenc:Uture 
stction of the Montana FinanGt Manual. 

!a> If at year end. SGhool district expenditures for 
additional cost itgms of yocational progroms in misGellaneous 
fund 15 arg less than the amount of tbe statg vocational program 
funding nGeivad in that yur. as indicated by the annual 
trustees financial summary. the amount of the difference will be 
GOnsidered as tht tnd-of-year yoGational preqra; fund balance. 
In the first year of a biennium the balance must be used to 
reduce the statt vocational program payment due to the distriGt 
in the ensuing year. In the second year of the biennium. or if 
a state yogational program payment is not due to that district 
in tbe ensuing year. tbe end-of-year vocational program fund 
balance must be refunded to the offiGe of PubliG instruction by 
July 15 of tho ensuing fiscal year, 

9-5/14/92 MAR Notice No. 10-2-87 
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(AUTH: 20-7-301, MCA; IMP: 20-7-303 MCA) 

3. The proposed rules for repeal follow. Full text LS 
found at pages 10-593 through 10-596, ARM. 

10.44.101 POLICY STATEMENT 
(AUTH: 20-7-301, MCA; IMP: 20-7-303, MCA) 

10.44.107 REPOBTIMG 
(AUTH: 20-7-301, MCA; IMP: 20-7-303 MCA) 

4. These rules were revised or clarified to co~ply with 
accounting practice changes resulting fro111 s.B. 17, ch. 767, 
1991 Legislature and to provide consistency of rule with statute 
and practice. 

5. Interested persona -y subllli t their data, views or 
arguments concerning the proposed rule changes in writinq to the 
Office of PUblic Instruction, Rooa 106, State Capitol, Helena, 
Montana 59620, no later than 5:00 p.m. on June 11, 1992. 

6. If a person who is directly affected by the proposed 
changes wishes to express his/her data, views and arqu~~~ents 
orally or in writinq at a public hearing, sfhe ~ust ~ake written 
request for a hearing and sublllit this request along with any 
written comments s/he 111ay have to the Office of Public Instruc­
tion, Roo~ 106, State Capitol, Helena, Montana 59620, no later 
than 5:00 p.a. on June 11, 1992. 

7. If OPI receives requests for a public hearing on the 
proposed changes from either lOt or 25, whichever is less, of 
the persona who are directly affected by the proposed amendment; 
fro111 the Administrative Code Co111111ittee of the Legislature; from 
a governmental subdivision or agency; or fro~ an association 
havinq not less than 25 aembers who will be directly affected, 
a hearing will be held at a later data. Notice of the hearing 
will be published in the Montana Administrative Register. 

Superintendent 
Office of Public Instruction 

Certified to the Secretary of State May 4, 1992. 

MAR Notice No. 10-2-87 9-5(14/92 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
proposed a~endroent of 
Student Assessment Rule 

To: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT OF 
ARM 10.56.101 STUDENT 
ASSESSMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 25, 1992, the Board of Public Education proposes 
to amend ARM 10.56.101, student Assessment. 

2. The rule as proposed to be amended provides as follows: 

10.56,101 STUPENT ASSESSMENT (1) through (2) (b) will 
remain the same. 

(2) (c) using only parts of the approved norm-referenced 
test; have until July 1991 to comply with this subsection. The 
test will be administered to students in grades three, eight and 
eleven in reading, language arts, math, science, and social 
studies. A spring test will be given and the test date will be 
within the empirical norm date time frame for the selected test. 
If the spring test dat§ falls outside the empirical norm dat§ time 
frame. appropriate interoolated norms must be used. All scores 
will be sent to the office of public instruction bor-iftm!'-39 with the 
annual fall repoL:t in a format specified by the office of public 
instruction and approved by the board of public education. 

(3) through (6) remain the same. 

AUTH: sec. 20-2-121 IMP: Sec. 20-2-121 

3. The Board proposes to amend this rule to address 
reporting concerns expressed by school districts. School 
districts have complained that the June reporting date does not 
give them enough time to receive the results from the testing 
agencies. 

4. Interested parties may submit their data, views or 
arguments in writing to Bill Thomas, Chairperson of the Board of 
Public Education, 33 South Last Chance Gulch, Helena, MT 59620, no 
later than June 11, 1992. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments orally 
or in writing at a public hearing, they must make written request 
for a hearing and submit this request along with any written 
comments they have to Bill Thomas, Chairperson of the Board of 
Public l;:ducation, JJ s. Last Chance Gulch, Helena, MT 59620, no 
later than June 11, 1992. 

9-5/14/92 HAR Notice No. 10-3-157 
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6. If the Board receives requests for a public hearing on the 
proposed aJDendment from either lOt or 25, whichever is less, of 
the persons who are directly affected by the proposed dmendment; 
from the AdJDinistrative Code CoJ11111ittee of the l .. '=',.b,.c>t:Ure; from 
a governmental subdivision or agency; or from an association 
having not less than 25 me!llbers who will be direc~ly affected, a 
hearing will be held at a later date. Notice of the hearing will 
be published in ~he Montana Administrative Regist:-- Tan percent 
of ·those persons directly affected has been determined to re 54 as 
there are 538 school districts presently in Montd~a. 

Secretary 

Certified to the Secretary of state, 5/4/92. 

MAR Notice No. 10-1-157 9-5/14/92 
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BEFORE THE DEPARTMENT OF CORRECTIONS AND 
HUMAN SERVICES OF THE STATE OF MONTANA 

In the matter of the proposed) NOTICE OF PROPOSED AMENDMENT 
amendment of Rule 20.7.1101 ) OF RULE 20.7.1101 
which sets forth conditions ) 
on probation or parole ) NO PUBLIC HEARING CONTEM-

PLATED 

TO: ALL INTERESTED PERSONS 

1. On June 15, 1992, the Department of Corrections 
and Human Services proposes to amend Rule 20.7.1101 to bring 
the rule into compliance with the 1987 U.s. Supreme Court 
decision on Griffin vs. Wisconsin. 

2. The rule as proposed to be amended provides as 
follows: 

20,7.1101 CONDITIONS ON PROBATION OR PAROLE 
(1) through (6) remain the same. 
(7) Search of person or property. The-proba~~o~-or 

parolee-whtle-o~-probat~on-or-parole-tf-so-ordered-by-the 
sente~etng-eoart;-ehall-sabmtt-to-a-eeareh-of-hia-perso~r 
aa~omobtle;-or-plaee-of-reaidenee-by-a-proba~to~-or-parole 
offieer;-a~-any-~ime-of-the-day-or-night;-wi~hoat-a-warrant 
apon-reasonabie-eaase-as-may-be-aeeertained-by-a 
probatto~lparoie-offieer~ Upon reasonable cause, the 
probation or parole client shall submit to a search of their 
person, vehicle or residence by a probation/parole officer 
at any time without a warrant. 

(8) and (9) remain the same. 

AUTH: 53-24-204, MCA IMP: 46-23-1021, 1101 MCA 

3. The purpose of the rule revision is to bring the 
rule into compliance with the 1987 u.s. Supreme Court 
decision on Griffin vs. Wisconsin concluding a warranted 
search was acceptable on probationers if reasonable cause 
was determined. 

4. Interested parties may submit their data, views, 
or arguments concerning the proposed amendment in writing to 
the Legal Unit, Department of corrections and Human 
services, 1539 11th Avenue, Helena, Montana 59620, no later 
than June 14, 1992. 

5. If a person who is directly affected by the 
proposed amendment wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Legal Unit, 
Department of Corrections and Human Services, 1539 11th 
Avenue, Helena, Montana 59620, no later than June 11, 1992. 
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6. No public hearing is contemplated, but if the 
agency receives requests for a public hearing on the 
proposed amendment from either ten percent, or twenty-five 
persons, whichever is less of those persons who are directly 
affected by the proposed amendment, or from the adminis­
trative code committee; from a governmental agency or 
subdivision or from an association having no less than 
twenty-five members who will be directly affected, a public 
hearing will be held at a later date. Notice of such 
hearing will be published in the Montana administrative 
register. Ten percent of those persons directly affected 
has been determined to be 131 persons based on 1,200 inmates 
at Montana State Prison, 60 inmates at Women's correctional 
center and 54 inmates at Swan River Forest camp. 

& Human Services 

·d 
certified to the Secretary of State April rZ9 , 1992. 

MAR notice No. 20-7-7 9-5/14/92 



-979-

BEFORE THE DEPARTMENT OF CORRECTIONS 
AND HUMAN SERVICES 

In the matter of the proposed 
amendments, the proposed repeal, 
and the Adoption of New Rules 
pertaining to the application 
for voluntary admissions to the 
state hospital 

TO: ALL INTERESTED PERSONS 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 
AMENDMENT OF RULE 
20.14.302, REPEAL OF 
RULES 20.14.303, 
20.14.304, 20.14.305, 
20.14.306 AND ADOPTION 
OF NEW RULES I AND II 
(VOLUNTARY ADMISSIONS TO 
MONTANA STATE HOSPITAL) 

1. On June 11, 1992, at 10:00 a.m., the department will 
hold a public hearing in the Main Conference Room, Department of 
corrections and Human Services, 1539 11th Ave., Helena, Montana, 
to consider amendment of Rule 20.14.302, repeal of Rules 
20.14.303, 20.14.304, 20.14.305 and 20.14.306, application 
procedure for state hospital admissions, and adoption of n­
rules I and II, screening process and parameters for voluntary 
admissions to Montana State Hospital. 

2. The rule as proposed to be amended provides as 
follows: 

20.14.302 DEFINITIONS (1) Department means the department 
of 1As51tYtieRs corrections and human services. 

(2) through (9) remain the same . 
.L!Q1 Community support Program (CSP) employee means a 

center staff person whose primary work responsibilities involve 
the region's provision of support services, includinq but not 
limited to, day treatment, case management residential, and 
crisis services to adults with severe disablfnq mental illness. 

AUTH: 53-21-111 MCA IMP. 53-21-111 MCA 

3. The rules as proposed to be repealed are 20.14.303, 
20.14.304, 20.14.305 and 20.14.306 and can be found on Pages 
20-205 through 20-209, Administrative Rules of Montana. Auth. 
and Imp. Sec. are: 

AUTH: 53-21-111 MCA 
53-1-203 MCA 

IMP. 53-21-111 MCA 

4. The new rules will provide as follows: 
I. SCREENING PROCESS (1) Each region shall have a 

minimum of six (6) voluntary admission screening designees to 
assure that an applicant's geographical location within the 
region does not prevent prompt completion of the screening 
process. 
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1!1 The designees shall be appointed by the director and 
approved by the department; 

1Bl A list of authorized designees shall be provided to 
the hospital and to all professional persons within the region 
and the director shall keep the list current; 

i£1 The hospital shall maintain a current list of 
professional persons and a current list of authorized designees 
at appropriate locations within the hospital; 

( 2) The application tor voluntary admission form and other 
forms used in the screening process will be developed and 
approved by the department . 

.(li All necessary forms will be available through all 
community mental health centers including all satellite offices 
and service locations. 

JQl_ The application for voluntary admission form must be 
completed by the applicant or by an interested person on behalf 
of the applicant and must be signed by the applicant in the 
presence of a witness. 

i£1 The witness shall attest to the fact that the 
applicant voluntarily signed the form. 

191 The mailing address of the witness shall be provided 
on the form to assure the authentic! ty of the applicant's 
signature. 

1.!1 An a licant shall not be refused admission aim 1 
because the Application for Voluntary Admission orm is 

signature of the witness are affixed. 

AUTH: 53-21-111 MCA IMP. 53-21-111 MCA 

II. PARAMETERS FOR VOLUNTARY ADMISSION TO MONTANA STATE 
HOSPITAL Ill Voluntary admissions to Montana state hospital 
will be appropriate only when Montana state hospital is tha 
least restrictive and most appropriate placement available. 

111 Montana state hospital will be considered the least 
restrictive and most appropriate placement for an individual 
who: 

i!l Is violent and assaultive as a result of mental 
illness and is unable to be served in local inpatient 
facilities; 

{t:ll Is so suicidal as to r~uire 1: 1 attention over 
extena&d periods of time and is unatle to be served in mental 
health center programs or local inpatient facilities; 

i£1 Is so disorganized by mental illness that the 
individual is unable to appropriately care for a medical 
condition other than mental illness which places the individual 
in a life threatening situation, or; 

ill Is suffering from an acute exacerbation of mental 
illness which renders the" individual unable, even with intensive 
supports, to maintain a level of functioning which Is 
sufficiently high so as to allow the individual to remain in the 
community, and which would predictably require more than 
fourteen !14) days of inpatient care to stabilize. 
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ill All community options including but not limited to 
case management, crisis response and local inpatient care must 
be considered and ruled out before an admission to Montana state 
hospital can be deemed appropriate. 

ill Symptoms or behavior related to or resulting from 
certain conditions, including but not limited to mental 
retardation, traumatic brain in1ury and alcohol/drug dependency 
shall not alone constitute the basis for a voluntary admission 
to Montana state hospital. 

AUTH: 53-21-111 MCA IMP. 53-21-111 MCA 

5. The purpose of the rule revisions is to assure that 
voluntary admissions to Montana State Hospital are consistent 
with the requirements of 53-21-111 M.C.A. and to prevent 
inappropriate admissions to Montana State Hospital. 

6. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to the Legal 
Unit, Department of Corrections and Human Services, 1539 11th 
Avenue, Helena, Montana 59620, not later than June 12, 1992. 

7. The Legal Unit, Department of Corrections and Human 
Services, has been designated to preside over and conduct the 
hearing. 

9-5/14/92 

LM, Director 
'---~ap--~<eent of corrections and 

Human Services 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.501 
and 46.12.502 pertaining to 
exclusion of medicaid 
coverage of infertility 
treatment services 

) 
) 
) 
) 
) 
) 
) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.501 AND 
46.12.502 PERTAINING TO 
EXCLUSION OF MEDICAID 
COVERAGE OF INFERTILITY 
TREATMENT SERVICES 

1. on June 3, 1992, at 10:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of rules 46.12.501 and 
46.12.502 pertaining to exclusion of medicaid coverage of 
infertility treatment services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.501 SEBVICES PRQVIPEP Subsections (1) through 
(1) (aa) remain the same. 

Subsections (1) (bb) through (1) (dd) remain the same in 
text but will be renumbered (1) (ab) through (1) (ad). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-103, 53-6-131 and 53-6-141 MCA 

46.12.502 SERVICES NQT PROyiDEQ BY THE MEDICAID PROQEAM 
Subsections (1) through (2) (j) remain the same. 
(k) telephone service in home, remodeling of home, 

plumbing service, car repair andfor modification of automo­
bile; and 

(1) delivery services not provided in a licensed health 
care facility unless as an emarg•ncy service. Delivery 
services means services necessary to protect the health and 
safety of the woman and fetus from the onset of labor through 
delivery. :E:Jnergency service is defined in ARK 46.12.102 
(2) (e) (ii)T~ 

Cml treatment services for infertility. including ster-
ilization reyeraals. 

Subsections (3) through (3) (d) remain the same. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA 
IMP: Sec. 53-6-101, 53-2-201, 53-6-103, 53-6-131, 

53-6-141 and 53-6-402 MCA 
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3. current medicaid rules allow coverage of medically 
necessary medical services for treatment of infertility. 
Prior to payment, the department requires review by a peer 
physician to determine whether such services are medically 
necessary. In all cases where such services have been 
reviewed, it has been determined that the services were not 
medically necessary. Treatment of infertility would generally 
consist of physician services, inpatient or outpatient 
hospital services, other covered services or a combination of 
services. 

The Health care Financing Administration (HCFA), which 
administers the medicaid program on the federal level, has 
clarified the federal policy regarding medicaid coverage of 
family planning services for treatment of infertility. HCFA 
policy, as stated in Regional Identical Letter 91-029, 
provides that states are not required to provide medicaid 
coverage for such services. 

The department considers it inappropriate to use scarce public 
revenues to treat infertility and thereby encourage the birth 
and support of additional children at public expense. The 
department is responsible to carefully manage public resources 
to meet the serious medical concerns of the needy. The 
department does not believe that treatment of infertility is 
of sufficiently high priority to warrant expenditure of public 
funds. 

Sections 53-6-101 and 53-6-113, MCA provide that the depart­
ment must determine the amount, scope and duration of 
services, including the items and components constituting the 
services, in accordance with federal law. The proposed rule 
is necessary to implement the department's determination that 
family planning services for treatment of infertility will not 
be covered under the Montana medicaid program. 

The proposed amendment to ARM 46.12.502 would exclude medicaid 
coverage of medical services provided for the purpose of 
treating infertility. Accordingly, medicaid reimbursement 
would not be available for services such as physician, 
inpatient hospital or outpatient hospital services when such 
services are provided for treatment of infertility. 

The proposed amendment to ARM 46.12.501 is being made to 
correct an error in the lettering sequence only and is not a 
substantive change to the rule. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation Services, p.o. Box 4210, 
Helena, MT 59604-4210, no later than June 11, 1992, 
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5. The Office of Legal Affairs, Department of Social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

0.; .Um: 
Rule ~wer D~rect 

tion 

Certified to the Secretary of State --~Ma~y~5L-------------• 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC standards 
of "ssistance 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFOC STANDARDS OF 
ASSISTANCE 

1. on June 3, 1992, at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion services Building, 111 sanders, Helena, Montana to 
consider the proposed amendment of rule 46. 10.403 pertaining 
to AFDC standards of assistance. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.403 TABLE OF ASSISTANCE STANPABDS (1) The tables 
of assistance standards contain the income and grant limits 
for assistance units according to the number of persons~ 
£ype ef li-.·iniJ arran~Jel!lePit!, and whether ahel£er is or i-s not 
inel~ded the assistance unit has a shelter obligation. 

(2) Monthly ~ income as defined in ARM 46.10.505 is 
tested against the gross monthly income standard and, after 
specified exclusions and disregards, the net monthly income 
standard. These tests are applied using income reasonably 
expected to be received in the first one or two benefit 
monthli!. Hewe laP 1 if inee111e is reper£efl et< fliaee..,et<efl af£er 
the IIBR£h ef reeeip£ 1 t.hie ineeae 111\tet. he aeee~ftt.eel fer 8y 
applyiftiJ the l!leftt.hly iftee111e t.es4!e ret.reaet.h•ely iPI t.he aeeeftd 
IIIBftt.h aft.et< reeeipt, After the initial one or two benefit 
months. subsequent payments are computed retroactively based 
on income actually received in the budget month. Monthly net 
income is ~.ee compared to the full standard for the size 
assistance unit even though the grant may only cover part of 
the month. If this ll§t monthly income exceeds the benefit 
standard, the assistance unit is not eligible for any part of 
the benefit month. The assistance unit may be further 
ineligible as provided in ARM 46.10.403(3). 

(a) Gross monthly income standards 
adults are included in the assistance unit 
the assistance unit's gross monthly income 
46.10.505. 

to be used when 
are compared with 
as defined in ARM 
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GROSS MONTHLY INCOME STANDARDS TO BE USEP WHEN ADULTS ARE 

No. Of 
Persons 

in 
Household 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

INCLUDED IN IHE ASSISTANCE UNIT 

With Without 
Shelter 

Obligation 
Per Month 

$ 

Shelter 
Obligation 

Per Month 
~ ~ 
~ 1ll 
8&-4- 2.ll 
~ 1.....lll 
~ L..1ll 
~ l.....iM 
~ L.ll§. 
~ .l....ll2 
~ L.2.2.i 
~ L..Q..U 
~ .L..lil. 
~~ 
~ L..lil 
~ L..ll1. 
~ 1.....lll 
~~ 

$ ~ ll.§. 
~ .lli 
4-i:-6 .ill 
~ 2.4.2. 
~ §.21. 
=1-H l.ll 
&iW Jlll 
9* ill 
~ L.Qll 
~ .L.llQ 
~ L.NI 
~ 1.....lll 
~ L..ll1 
h-*3- .l.....ili 
~ L..Ul. 
~ L.1lll 

(b) Gross monthly income standards to be used when no 
adults are included in the assistance unit are compared with 
the assistance unit's gross monthly income as defined in ARM 
46.10.505. 

fillQSS MONTHLY INCOME STANDARDS TO BE USED WHEN NO APULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. of With Without 
Persons Shelter Shelter 

in Obligation Obli_gation 
Household e~~ M2nt11 Pe;r Month 

1 $ i-&9 196 $ ~ ll 
2 ~ .ll2 ~ .lll 
3 ~ 212 ~ 2.!.2 
4 ~ .Ill. 4-i:-6 ill 
5 ~ 2.3. ~ ~ 
6 ~ l....J..ll ~ §.§..2. 
7 ~ l....ll2. ~ 770 
8 -l-r4-+-3 L....ai ~ .!1..21 
9 ~ .L.lli ~ ill. 

10 ~ L.1ll h-GH- •L...Q.ll 
11 ~ L..ll§. ~ l.....llQ 
12 ~ L.ll1t +r1-H L.ll1 
13 ~ ~ ~ L.lQ.l. 
14 ~ z....2l.5. ~ ~ 
15 ~ .l....1ll ~ hill 
16 ~ 2.181 ~ .L..2ll 
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(c) Net monthly income standards to be used when adults 
are included in the assistance unit are compared with tM 
assistance unit's net monthly income ~ defined in ARM 
46.10.505. 

NET MONTHLY INQQME STAHQARQS TO BE USED WREN ADULTS ABE 
INCLUQED IN THE ASSISTANCE UNIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Household .en Mgntb flU: M!:m:tb 

1 $ -.&5 1ll $ -l% lJM 
2 ~ ~ ~ lll 
3 "* .til ~ ll! 
4 ~ 2ll -iHW> .u.z. 
5 ~ 1..!1..1 ~ ll!i 
6 ~ lll 3-% UQ 
7 U6 2..0.§. ++& 1M 
8 9-H 1.....Q.2.II. 4-9"1- ll§. 
9 ~ .1......0.i§. 54-3- .5.§.! 

10 ~ L.lll ~ .til 
11 ~ Lli2 ~ .§22. 
12 ~ l.....lli ~ ~ 
13 ~ .L.1.U ~ ll2 
14 ~ LZll =R'f 1.§2 
15 -1-ri% .1......lll ~ 1.2.2 
16 ~ L.llQ 79"1- .au 
(d) Net monthly income standards to be used when no 

adults are included in the assistance unit are compared with 
:tbe assistance unit's net monthly income M define.:3 in ARM 
46.10.505. 

NET MONTHLY INCQKE STAHPARDS TO BE USED WHEN NO ADULTS ABE 
UfCLUQEQ IN THE ASSISTAHCE QNIT 

No. of 
Children in 

Household 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

9-5/14/92 

with 
Shelter 

Obligation 
Per Mon:tb 

$ ~ l..Q.§_ 
~ ~ 
~ .J..U 
~ .i12 
~ llll 
~ .§.ll 
~ 1ll 
~ an 
fl.+(; llJ. 
&* .212 

Without 
Shelter 

Obligation 
Per Mon:tb 

$ ~ .iQ 
~ .12& 
-1-6-S lll 
~ ll! 
il-35 2..2.k 
~ 1.21. 
""* ill 
~ ill 
~ ~ 
5-4a ~ 
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11 ~ .2.ll ~ ll§. 
12 ~ L..Q.l.2 ~ ~ 
13 ~ .l.....ll2 frR- 1.Ql 
14 ~ .L.lQQ ~ ll.i 
15 ~ .L..lll ~ 1..82 
16 ~ .L..ll2 ~ 823 

( 3) When net monthly inco~ne exceeds the net ~nonthly 
income standard because of receipt of a non-recurring lump sum 
payment, the assistance unit is ineligible for the number of 
months equal to the total amount of the net monthly inco~ne 
divided by the net monthly inco~ne standard for an assistance 
unit of that size. 'l'he re111eiruier whieh rea11ae AnY income 
remaining from this computation will l!le t-reat-ed aa if i'6 is 
income raeeiweli aAii available in the first month following the 
period of ineligibility. The period of ineligibility begins 
the month after receipt of the lump sum income. 

(a) If Aet. IIISAt.hly iAee•e If receipt of a non-recurring 
lump sum in excess of the net ~nonthly inco~ne standard is dis­
covered after the month of receipt, the ineligibility period 
may begin as late as the corresponding payment ~nonth. 
~ The period of ineligibility will be recalculated 

with respect to the remaining months in any one or more of the 
following cases: 

Subsections (J) (a) (i) through (3) (a) (iii) remain the same 
in text but are renumbered (3)(b) (i) through (3) (b) (iii). 

(bg) If net monthly income in excess of the net monthly 
income standard is caused by a regular and periodic extra pay­
ment from a recurring income source, assistance will be sus­
pended rather than terminated when ineligibility would be for 
only one benefit month. 

Subsection (4) remains the same. 
(a) Benefit standards to be used when adults are 

included in the assistance unit are compared with the AS§js­
tance unit's net monthly income defined as in ARM 46~10.505. 

a~HElii 5I6HDABQS IQ DE USEQ HHEH AD~S AlUi 
IHCI.UDEQ IN IHE ASSISIAHC~ UNII 

No. Of With With Without Without 
Persons Shelter Shelter Shelter Shelter 

in Obligetion Obligation Obligetion Obligation 
Houggb,ol~ Per !:l~;~n!;!J fiJI: 12AX 2![ t12!l$;b 21{ I.'!AX 

1 $~ ill $~ 1.....21 $~ H a-rH Lll 
2 ,1-H ill *'"* 1Q...1l ~ill ~ Lll 
3 ~ ill ~ J.1.,.}Q ~ill ~ b.ll 
4 4(,9 m H.-W ll...11 ~ill ~ LQl 
5 ~ ill ~ ll.&J. ~m ~ Lll 
6 ~ ill a&.-H ll&2 'Hi! ill ~ 1L.ll 
1 ~ ill ~u.H ~lli ~ l..Lll 
B ~ ill ~~ 4o. .ill u...w lL..l!1 
9 800 !i§.l ~ L!L..1.Q -443 .i2.Q ~ ll....ll 
10 ~ 899 ~ 29.97 ~ lli H-.'» 16.60 
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11 !lee ill ~11...12 ~ill --lL.11 
12 8'H ill ~ll....U ""ill -HI-rH ll....ll 
13 ~ ll1 ~ 1.L11 ~~ ~ ll...ll 
14 %Q .L..Q1.5. ~H..ll 9W- ill ~ lQ.&Q 
15 ~ L.Qll ~ li..21 ~ill ~ ll..1..Q 
16 99T .L..Q1.§. ~ 35.67 &W 675 ~lb2Q 

(b) Benefit standards to be used when no adults are 
included in the assistance unit are compared with the assis­
tance unit's net monthly income~ defined in ARM 46.10.505. 

BENEFIT STAHQARDS TO BE USED WHEN NO ADULTS ABE 
INCLUDED IN THE ASSISTANCE UNIT 

No. ot 
Person• 

in 
Household 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

With 
Shelter 

Obligation 
Per Month 

S N ti 
i-Q ill 
~ill 
.a6 llll 
"*ill 
+&9 lQl! 
~ill 
... ill 
689 1ll. 
~ill 
~lll 
~ill a...w 
"" ti.1 8% llQ 
~ill 

Without 
Shelter 

Obligation 
Per Month· 

$ ._ u 
~l!f! 

H4 ill 
~ill 
~ill 
,2.8Q ill 
~ill 
...._ lli 
4-,\Q ill 
4+?- ill 
~ill 
~ill 
j.Q 2.ll 
~ §.Q2 
f>HMQ 
... ill 

AUTH: Sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-211 and 53-4-241 MCA 

3. ARM 46.10.403 sets forth the standards used to 
determine eligibility and benefit amounts for Aid to Families 
with Dependent Children (AFDC). The Department of Social and 
Rehabilitation Services (SRS) has been mandated by the General 
Appropriations Act of the 52nd Montana Legislature, House Bill 
2, to compute AFDC benefit standards at 42t of the federal 
poverty index. Changes in the benefit standards in turn cause 
the net monthly income (NMI) standards and the gross monthly 
income (GHI) standards to change. 

It is therefore necessary to amend this rule to increase the 
assiatance standards as mandated by the legislature. The 
proposed changes in the standards for fiscal year 1993 are 
based on the calendar year 1992 federal poverty index. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
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data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart­
ment of social and Rehabilitation services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than June 11, 1992. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Rule Rev1ewer Dlrecto 
tion 

Certified to the Secretary of State --LM~a~~-4~-------------• 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.570, 46.12.571, 
46.12.572 and 46.12.573 
pertaining to medicaid 
payments to mental health 
centers 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.570, 46.12.571, 
46.12.572 AND 46.12.573 
PERTAINING TO MEDICAID 
PAYMENTS TO MENTAL HEALTH 
CENTERS 

1. On June J, 1992, at 3:00p.m., a public hearing will 
be held in the auditorium of the social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider 
the propoaed amendment of rules 46.12.570, 46.12.571, 
46.12.572 and 46.12.573 pertaining to medicaid payments to 
mental health centers. 

2. The rules as proposed to be amended provide as 
follows: 

56.12.570 CLINIC SEHVICES, DEFINITIONS Subsections (1) 
through (4) remain the same. 

C5l "Adolescent day treatment" means mental health day 
treatment services provided to persons wbo are enrolled as 
students in elementary or secondary schools. 

Subsection (5) remains the same in text but will be 
renumbered (6). 

(a) These criteria are included in contracts between the 
de~a~emeft~ state mental health autho~ and each mental 
health center. 

Subsections (5) (b) and (c) remain the same in text but 
will be renumbered (6) (b) and (c). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-1Q~ and 53-6-141 MCA 

46.12,571 CLINIC SERVICES. REQUIREMENTS Subsections (1) 
through (5) (d) remain the same. 

(6) Services specified in ARM 46.12.572(~1) are provided 
by those individuals with clinical privileges except that day 
treatment is provided by or under the supervision of indi­
viduals with clinical privileges. 

Subsections (7) through (13) remain t.he same. 

AUTH: Sec. 53-6-LlJ MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 
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46.12.572 CLINIC SERVICES. COVEREQ PROCEDURES 
Subsections (1) through (3) remain the same. 
(a) individual therapy including psychological testing 

and evaluation and family therapy; 
(b) fa111ily therapy adolescent day treatment; 
Subsections (3)(c) and (d) remain the same. 
(e) ~ day treatment. 
Subsections (4) and (5) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

4 6. 12. 573 CLINIC SERVICES. REIMBURSEMENT Subsections 
(1) through (2) remain the same. 

(l) Reii!IBIU'Bel!leflt fer •entlal health eenter elinie eer 
·,•ieee a8all be by flai!Jel5iated Fate feF eaeh eentep, 

( 4) 'i'he neOJetiateli rate fer eaeh 111ental health eenter 
shall be IJaeeli en the allewable rate feF eaeh serviee feF the 
state fiseal year 1985 eetabliaheli by the depaf'tllllent. ef ineti 
t~tiene pl~e fe~l!' (41 peF eeRt. 

(a) 'Fhe allewable Fates pe'l" eaeh fifteen (15) lllifllit.e 
liRit aret 

(i) inliivili~al the!'apy $14.58r 
( ii) day treatllleRt $1o 911 
(iii) OJFe~>~p t.herapy anli fa111ily theratoy 1>3·66, ana 
(i:) el!ler~Jeney aePvieea $14o78, 
fbt--'J'I\e ReEjel5iates rate fer eaeh eeRter shall be the 

tetal allewaiHe paylftente lii.,.ided by the t.etal alle;~able linite. 
'i'he 15etal allewable linita aFe the e~111 ef the allewable liftit.e 
fer eaett eerviee epeeifieEI in (4) (a) fer t.he at.at.e fieeal year 
prier te the ealendar yeal!' in whish the rates al!!'e neOJetliateli. 
'i'he tetal allewable pa)'lftente ere ~he teeal sf alle~aale un!~e 
fer eaeh aerviee apeeifieEI in (4)(a) tiMes the rate fer tfte 
saMe eer•.-iee epeeifieEI iR (4) (a), 

(e) 'i'he pat.es fer l!lental health eeRtere 1'1...- te the 
l!lletHeaid preOJralll shall be the aYeraOJe ef l!'atea paid te pal!'tie 
ipatiRIJ 111ent.al health eel'lt.ere iR the 111enth wheR t.he llll!!fttal 
health eenter beea111es a HeRtaRa 111edieaid previdel!!'. 

( i) 'i'he Fate fel!!' newly part.ieipating llleRtal healt.h 
eentere shall be in effeet fer at least twelve (12) Manthe. 

C3! Medicaid payment for mental health clinic services 
shall be the lowest of: 

Cal the provider's actual Csub!pittedl charge for the 
service; 

lbl the amount allowed by medicare !for services covered 
by medicare! ; or 

!cl the department's medicaid fee for the individual 
mental health clinic determined in accordance with subsections 
(4) or 151. as applicable. 

14) Effective July 1 of each year, the department will 
establish a new medicaid fee schedule for each mental health 
clinic which is participating in tbe medS,c;aid program and 
which has filed with the department a c;o!lt report for the 
state fiscal year ending one year prior to the effective date 
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of the new fee schedule. For purposes of this section. such 
cost reporting year shall be known as the "base year." The 
tee schedule shall specify a per unit fee and shall apply to 
all services provided during the state fiscal year for which 
the fee schedule is effective. Tbe fees established in accor­
dance with this section shall not be subiect to retrospective 
settlement. 

Cal The fee schedule shall specify a fee per unit of 
service for each of the five services or groups of services 
listed in ARM 46.12.572C31Cal through Cel. 

Cil For purposes of this section. a unit of service 
§ball mean a 15 minute period of service. 

Cbl The fee for each seryice or group of services listed 
in ARM 46.12.572C31Cal through Cel shall be determined by the 
d§partment by diViding the base year allowable cost of provid­
ing the service or group of services by the number of units of 
tbat service or group of services orovided during the base 
~ 

Cil Each mental health clinic participating in the 
medicaid program must file annually with the department a cost 
report and a copy of an audited financial statement applicable 
t2 tbe cost reporting period. cost reports and financial 
statements must be mailed Qr delivered to the Department Qf 
SQcial and Rehabilitation services. Medicaid Services 
piyisiQn. P.O. BQx 4210, Helena. MT 59604-4210. 

CAl Tbe cost report shall be in the form and shall 
contain the information required by the department. and shall 
b§ based on the mental health clinic's audited financial 
statement. The financial stat~ment shall be prepared in 
accQrdance with generallY accepted accounting principles as 
defined by the A8erican institute of certified public accoun­
tants. The annual audit shall be prepared in accordance with 
g§nerally accepted auditing standards as defined by the 
American institute of certified public accountants and the 
office of managegent and budget circular A-133. Audit of 
Institutions of Higher E4ucation and Other Non-Profit Organi­
zations. Forms or information regarding the required forms 
mu be obtained by contacting the Department of Social and 
Bthabilitation Services. Medicaid S§ryices piyision. P.O. Box 
4210. Helena. MT 59604-4210. C406l 444-4540. 

CBl Tbe cost report and apdited financial statement must 
be filed yith the department no later than the NQyember 30 
immediately folloying the end gf tbe cost reporting period. 

CCI Cgst report& may be audited and are subiect to 
verification by tbe department. 

Ciil The allowable coat of providing the service or 
arouo of services shall be determined by the department for 
each provider b4sed upon the cost report and financial state­
ment file4 by tbo provider with the department in accordanct 
with sub&ectj,M Ci). The fte schedule for the state fiscal 
year beainnJ-nq on July 1 shall be establishtd basecJ upon 
provider's base year cost report. For example. state fiscal 
year 19jl fee schedulaa shall be established usi~~ 
fiscal year 1991 coat reports, 
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(iii l Reported costs are not allowable costs if the 
department. in its discretion. determines that the costs are 
not related to patient care or are not reasonable in amount. 
unreasonable cost reporting allocations of indirect cost to a 
service or group of services shall be subiect to review ana 
redetermination by the department for purposes of establishing 
the provider's fee schedule. 

C5l For new mental health clinics which have not filed a 
base year cost report. the department shall establish a fee 
schedule agcording to the methodology specified in subsection 
14! based upon the proyider's report of estimated allowable 
costs. The fees established in accordance with this section 
shall not be subject to retrospective settlement. 

(al The allowabilitv of any estimated cost for purposes 
of establishing the provider's fee schedule shall be subject 
to the department's approval acgording to the provisions of 
subsection C4lCblCijl. 

Cbl New mental health clinics which have not filed a 
base year cost report must file with the department a report 
of estimated allowable costs. 

Cil The report must estimate the provider's allowable 
costs and units of service for the initial reporting period 
for each of the five services or groups of services listed in 
ARM 46,12.572(al through (el. 

Ciil The report must be filed by the provider within 90 
davs after the beginning of its initial cost reporting period. 
The report must be submitted in the form and detail required 
by the department. Forms or information regarding tb§ 
required form may be obtained by contact~ng the oepartment of 
Social and Rehabilitation Services. Medicaid Services 
pivision. P.O. Box 4210. Helena. MT 59604-4210. 14061 444-
!24.Q_,_ 

Subsections (5) through (6) (c) remain the same in text 
but will be renumbered (6) through (7) (c). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

3. The proposed amendments are necessary to effectuate 
the purposes of section 53-6-101, MCA, which authorizes the 
department to set rates and provide mental health services in 
the medicaid program. Section 53-6-113, MCA requires the 
department to define the services provided under the medicaid 
program and to establish by rule reimbursement rates as deter­
mined necessary for the purposes of the program. 

The current language of ARM 46.12. 573 requires that mental 
health centers be reimbursed under a negotiated rate. The 
negotiated rate for each mental health center is based on the 
allowable rate for each service for state fiscal year 1985 
established by the Department of Institutions (now known as 
the Department of Correction and Human Services) plus four 
percent. 
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The proposed rule is necessary to change the reimbursement 
methodology for mental health centers. The present reimburse­
ment rate is determined by a complicated rate blending 
process. The blended rate does not relate to the cost of each 
service. Mental health centers are reimbursed the same unit 
rate for all services. This method of reimbursement 
encourages mental health centers to provide the less intensive 
services because they are less costly, Less intensive ser­
vices tend to require the participant to remain in programs 
for longer periods of time. The current reimbursement method­
ology discourages providers from providing more intensive 
services which may be ~nore costly, but which may be more 
appropriate for the recipient and which may more quickly 
eliminate the need for further services. 

A study recently conducted by Mental Health Management of 
America (MHMA) for the department assessed patterns of 
medicaid utilization by mental health centers. The MHMA study 
recommended that reimbursement for mental health centers be 
changed to reflect a separate cost-related or value-related 
fee for each service area. The study indicated that such a 
reimbursement method would allow mental health centers to 
break out of their current service mix and develop other 
needed services without financial loss. The development of 
alternative community-based services is an important component 
in reducing the use of overly restrictive and expensive 
inpatient services. 

The proposed amendment provides that the department will 
establish annually a new fee schedule for each participating 
mental health center. The department will establish the 
schedule based upon cost reports and financial statements 
filed annually by the centers. The fee will be established 
based upon the cost report for the period ending a year prior 
to the effective date of the new fee schedule, as such cost 
reports will be the most recent reports available at the time 
the fee schedule is established. New providers who have not 
filed a cost report must file a report of estimated costs, and 
a fee schedule will be established based upon this estimate. 

The amendments to ARM 46.12.572(3) are necessary to define the 
services areas covered and to organize these service areas to 
correspond to the fee schedule. A separate fee will be estab­
lished for each of five service areas: (1) individual therapy 
(including psychological testing and evaluation, and family 
therapy); (2) adolescent day treatment; (3) group therapy; (4) 
emergency services; and (5) adult day treatment. This amend­
ment does not change the scope of mental health center 
services presently covered under the medicaid program. 

The proposed iU&endmenta would provide a methodology whereby 
each provider's fee schedule will be established by the 
department according to the following steps: 
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(1) review of the provider's cost report information 
and financial statement or report of estimated allowable 
cost to determine whether all reported costs for each 
medicaid-reimbursable service area are reasonable and 
related to patient care and that indirect costs have been 
allocated by appropriate and reasonable methodologies; 

(2) determination of the number of units of service in 
each service area for the cost reporting period or the 
period covered by the report of estimated allowable cost; 
and 

(3) calculation of a fee per unit of service in each 
service area by dividing the allowable cost in each 
service area by the number of units for the service area. 

The department believes that the proposed change in the reim­
bursement methodology will provide more equitable medicaid 
reimbursement to mental health centers. The new methodology 
will encourage development of appropriate community mental 
health programs. Reliable community mental health programs 
will encourage care and treatment for participants in the 
community rather than in more costly inpatient settings. The 
proposed amendment will benefit medicaid recipients and mental 
health centers, and is expected to reduce 111edicaid expendi­
tures for inpatient services. The Medical Care Advisory 
Committee has been notified of the proposed change in reim­
bursement methodology. 

The amendments to ARM 46.12.570 are necessary to define 
"adolescent day treatment," which is a new term added to ARM 
46.12.572(3), and to clarify that state mental health author­
ity provider and billing criteria are included in contracts 
with that authority rather than with SRS. The amendment to 
ARM 4 6. 12. s 71 is necessary to correct an erroneous interna 1 
reference. 

4. The proposed amendments will be effecti;,e retro­
active to July 1, 1992, in order to implement the new rate 
methodology at the beginning of the new state fiscal year. 
The July 1 effective date will eliminate the need to calculate 
new rates under the old methodology to be effective for a 
period of approximately three weeks, and then to re~lace those 
rates with another new set of rates under the new methodology. 
The proposed amendments were prepared for timely filing for a 
prospective July 1 effective date, but additional necessary 
reviews of the proposal delayed filing by two weeks. The 
notice will have been published and a hearing held prior to 
the July 1 effective date .. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation Services, P.O. Sox 4210, 
Helena, MT 59604-4210, no later than June 11, 1992. 
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6, The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D 

Certified to the secretary of state __ _uMa~¥~4L_ ____________ , 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
VIII pertaining to the 
passport to health program 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED RULES I 
THROUGH VIII PERTAINING TO 
THE PASSPORT TO HEALTH 
PROGRAM 

TO: All Interested Persons 

1. On June 4, 1992, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed Rules I through VIII pertaining to the 
passport to health program. 

2. The rules · as proposed to be adopted provide as 
follows: 

[RULE Il PASSPORT TO HEALTH PROGRAM; AQTHORITY 
(1) The department has been granted by the United States 

department of health and human services (HHS), as provided in 
42 u.s.c. 1396n(b), the authority to establish a primary care 
case management program for medicaid recipients. 

AUTH: Sec. 53-2-201 and 23-6-113 MCA 
IMP: Sec. 53-6-116 MCA 

[RULE Ill PASSPORT TO HEALTH PROGBAM: DEFINITIONS 
(1) "Authorization" means providing the primary care 

provider's medicaid number or unique physician identifying 
number (UPIN) to another treating provider. 

(2) "Case management" means directing and overseeing the 
delivery of certain services to an enrollee. 

(3) "Clinic" means a federally-qualified health center, 
a rural health clinic, an Indian health service clinic on a 
reservation, or any other public health entity. 

(4) "Enroll" means to choose a primary care provider. 
( 5) "Enrollee" means a medicaid recipient participating 

in the program and who is enrolled with a primary care pro­
vider under the program. 

(6) "Medical care" means care provided to meet the 
medical and medically-related needs of a person. 

(7) "Participate" means compliance with the requirement$ 
of the program. 

(8) "Passport to Health program•• or "the program" means 
the program of managed care for medicaid recipients. 

(9) "Primary care" means medical care provided at a 
person's first point of contact with the health care system, 
except for emergencies. It includes treatment of illness and 
injury, health promotion, identification of persons at special 
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risk, early detection of serious disease and referral to 
specialists when appropriate. 

(10) "Primary care case management" or "managed care" 
means promoting the access to, coordination of, quality of, 
and appropriate use of medical care, and containing the costs 
of medical care by having an enrollee obtain certain medical 
care from and through a designated provider. 

(11) "Primary care provider" means a physician, nurse 
specialist, or clinic responsible by agreement with the 
department for providing primary care and case management to 
enrollees in the passport to health program. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP~ Sec. 53-6-116 MCA 

[RULE IIIJ PASSPORT TO HEALTH PROGBAM: ELIGIBILITY 
(1) The department may require a medicaid recipient in 

any of the following medicaid eligibility groups to enroll and 
participate in the passport to health program, unless exempted 
from participation as provided in (2): 

(a) aid to families with dependent children (AFDC); 
(b) AFDC-related; 
(c) supplemental security income (SSI); or 
(d) ssr-related. 
(2) A medicaid recipient is exempt from the program if 

the recipient: 
(a) is medically needy; 
(b) is in the medicaid eligibility subgroup of sub­

sidized adoption; 
(c) has medicare in addition to medicaid; 
(d) is residing in a nursing facility or an intermediate 

care facility for the mentally retarded (ICF/MR); 
(e) has an eligibility period that is less than 3 

months; 
(f) lives in an area that is not covered by the program; 
(g) has an eligibility period that is only retroactive; 
(h) cannot find a primary care. provider who is willing 

to provide case management to the recipient; 
(i) is already enrolled in a managed care program under 

a private insurance program; 
(j) is in a county in which there are not enough primary 

care providers in that county and adjacent counties to serve 
the medicaid po~lation in that county required to participate 
in the program; 

(k) is exampted by the department from participation 
because of haraa.ip; or 

(1) is re~iving medicaid home and community services. 
(3) At the department's discretion, medicaid recipients 

who are exempted from participation as provided in (2)(j) may 
elect to enroll by choosing a primary care provider from the 
nearest non-adjacent county that the program serves. 

(4) Enrolt.ent in the program is indicated by the 
appearance of the name and 24-hour telephone number of the 
primary care provider on the medicaid card. 
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(5) Participation in the program begins when an 
enrollee's medicaid card denotes the primary care provider for 
the enrollee. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 and 53-6-117 MCA 

[RULE IVl PASSPORT TO HEALTH PRQGBAM: EHROLLHENT IN TUE 
PRQGRAH (1) The department will notify a medicaid 

recipient required by (Rule III] to enroll in the managed care 
program that the recipient must enroll. 

(2) The recipient required to enroll in the program must 
select a primary care provider within 30 days of being 
notified of the enrollment requirement. The department will 
send a second notice to a recipient who does not choose a 
primary care provider within 30 days stating that if the 
recipient does not make a selection, the department will 
choose a primary care provider for the recipient. 

(3) lf the recipient does not choose a provider within 
60 days of the initial notification, the department may desig­
nate a primary care provider for the recipient. 

(4) An enrolling recipient must choose a primary care 
provider from the list of primary care providers in the county 
of residence or an adjacent county. A recipient enrolling as 
provided in [Rule III(3)] must choose a primary care provider 
from the nearest non-adjacent county that the program serves. 

( 5) An enrollee may once a month choose a new primary 
care provider. The change is effective when the name of the 
new primary care provider appears on the enrollee's medicaid 
card. 

(6) Each enrollee in a household may choose a different 
primary care provider. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 MCA 

[RULE V) PASSPORT TO HQLTJI PROGRAM; SERVICES ( 1) An 
enrollee must obtain the services in (a), except as provided 
in (b), directly from or through authorization by the 
enrollee's primary care provider; 

(a) medicaid services requiring authorization: 
(i) inpatient hospital services; 
(ii) outpatient hospital services; 
(iii) ambulatory surgical center services; 
(iv) physician services; 
(v) federally qualified health center services; 
(vi) rural health clinic serv~ces; 
(vii) nurse specialist services; 
(viii) Indian health clinic services; and 
(ix) the following EPSDTfkids count services for 

enrollees under 21 years of age: 
(A) inpatient psychiatric treatment; 
(B) screening services; and 
(C) chiropractic services. 
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(b) aspects of services listed in (a) that do not 
require prior authorization: 

(i) obstetrical services, both inpatient and out-
patient; 

(ii) outpatient mental health services; 
(iii) family planning services; 
(iv) anesthesiology services; 
(v) radiology services; 
(vi) pathology services; and 
(vii) ophthalmology services. 
(2) 'l'he primary care provider's authorization is not 

required for any medicaid services not listed in (1). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 MCA 

[RULE VIJ 
PROVIDER$ 

except for an 
requirements: 

PASSPQRT TO HEALTH PBQGBAM: PRIMABX Cl\RE PRO-
REOQIREHEHTS (1) A primary care provider, 

Indian health clinic, must meet the following 

(a) enroll as a medicaid provider; 
(b) provide primary care; 
(c) be a physician, nurse specialist or clinic; and 
(d) sign an addendum for primary care case management to 

the medicaid enrollment agreement. 
(2) An Indian health clinic, as a primary care provider, 

must meet the following requirements: 
(a) provide primary care; and 
(b) sign a contract with the program to provide primary 

care case management. 
(3) A primary care provider may be subject to utiliza­

tion review to determine that the care and services provided 
through the program are fulfilling the provisions of the 
primary care case management agreements with the program and 
are only those which are medically necessary or otherwise 
permissible. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 MCA 

lRVLE YIIJ PASSPORT TO HEALTH PROGRAM; REIMBURSEMENT 
(1) Reimbursement for primary care case management 

services is $3.00 a month for each enrollee. 
(2) A primary care provider may be reimbursed for 

managed care for an enrollee for a month during which case 
management or medical care was not provided to the enrollee if 
the primary care provider is otherwise in compliance with the 
agreement with the program. 

(3) Medicaid services authorized or provided by a 
primary care provider are reimbursed as provided in chapter 12 
of ARM Title 46. 

(4) Servi~ listed in [Rule V(l)J provided to enrollees 
are not reimbursable unless provided or authorized by an 
enrollee's primary care provider. 
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sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-6-116 MCA 

fRULE VIIIJ ADMINISTftATIYE RQLE AND FAIR HEARING PRQ­
~ (1) An enrollee or a provider has the right to 

appeal any departmental action in accordance with ARM 
46.2.201, et seq. 

AUTH: 
IMP: 

sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-6-116 MCA 

3. Through the federal medicaid program, as provided in 
42 u.s.c. 1396n(b), a state may choose to implement with the 
approval of the United States Health Care Financing Adminis­
tration (HCFA), a primary care case management program for 
medicaid recipients. The program allows a state to require 
that medicaid recipients enroll with medical providers who are 
to manage the receipt of medical services by the recipient. 
The provider is responsible for overseeing the recipient's 
access to and utilization of certain medicaid-funded services. 
The program helps to assure that the services utilized by the 
recipient are needed and appropriate. 

The proposed set of rules are necessary for the implementation 
and conduct of the "Passport To Health" program (the primary 
care case management program) . The proposed rules generally 
provide rules governing eligibility for the program, enroll­
ment in the program, the services subject to case management, 
provider requirements, and provider reimbursement. 

The proposed rule on eligibility is necessary to identify 
those groups of medicaid recipients that are required to 
participate in the program and to provide for voluntary par­
ticipation in certain circumstances. 

The proposed rule on enrollment is necessary to provide the 
procedures by which medicaid recipients enroll in the program 
and choose a provider. 

The proposed rule on services is necessary to specify those 
services which are or are not subject to case management by 
the primary care provider. 

The proposed rule on primary care provider requirements is 
necessary to specify the requirements for a provider to par­
ticipate in the program and to subject the provider to utili­
zation review requirements. 

The proposed rule on reimbursement is necessary to specify the 
rate of reimbursement per participant that is paid to a pro­
vider and to provide direction on the manner of reimbursement 
to providers for medicaid services received by enrollees in 
the program. 
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The proposed rule on fair hearing is necessary to provide due 
process for the participants and providers in the program. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation Services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than June 11, 1992. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

Rule Rev~ewer 0 

certified to the Secretary of state __ _uM~ay~4L_ ___________ , 1992. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the pro­
posed amendment of ARM 
2.21.619 and 2.21.620 re­
lating to holidays 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.619 AND 2.21.620 
RELATING TO HOLIDAYS 

1. On March 12, 1992, the Department of Administration 
published notice of the proposed amendment of ARM 2.21.619 and 
2.21.620 relating to holidays at page 351 of the 1992 Montana 
Administrative Register, issue number 5. 

2. The agency has amended the rules as proposed and will 
correct the history for the rules based on the comment received. 

3. No testimony was received at the hearing. The 
following written comment was received. 

COMMENT: In the rule notice the Department of Administration 
has cited 2-18-603, MCA, as providing authority to adopt the 
proposed amendments to ARM 2.21.619 and 2.21.620. This is not 
an appropriate authority section and should be deleted from the 
final notice and history for these rules. 
RESPONSE: The department will make this change to the history 
for these rules. 

BY: 
Bob Marks, Director 
Department of Administration 

~-&1. 
Dal Smilie, Chie)?Legal Counsel 
Rule Reviewer 

Certified to the Secretary of State 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
2.21.803 and 2.21.810 
relating to the Sick Leave 
Fund 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.803 AND 2.21.810 
RELATING TO THE SICK LEAVE 
FUND 

1. on March 12, 1992, the Department of Administration 
published notice of the proposed amendment of ARM 2.21.803 and 
2.21.810 concerning the sick leave fund at page 353 of the 
Montana Administrative Register, issue number 5. 

2. The agency has amended the rules as proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of state HAY 4 19'12 

9-5/14/92 ~lantana Administrative Register 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF SECURITIES 

OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules implementing 
the second tier of the limited 
offering exemption 

NOTICE OF ADOPTION OF 
RULES IMPLEMENTING 
SECTION :30-10-105(8) (b) 

TO: All Interested Persons. 

1. On March 12, 1992, the State Auditor and 
Commissioner of Securities, Montana securities department 
(department), published notice of the proposed adoption of ARM 
6.10.128 through ARM 6.10.1:30 (RULE I through RULE III), 
regarding implementation of the second tier limited offering 
exemption, at page 354 of the 1992 Montana Administrative 
Register, issue number 5 . 

. 2. Oral comment was taken at a public hearing on 
April 1, 1992, at the Mitchell Building, Helena, Montana. 
Written comments were received through April 9, 1992. 
comments to the proposed rules are summarized below. 

3. The Montana securities department has adopted the 
rules as proposed with the following changes (new material is 
underlined; material to be deleted is interlined): 

6.10.128 PURPOSE AND SCOPE (1) In accordance with 
30-10-107(1), MCA, the commissioner of securities declares 
that these rules are necessary to carry out the provisions of 
30-10-101, ~ ~., MCA. 

(2) The purpose of the rules is to set forth pt·ocedures 
for use of the second tier of the limited offering exemption 
codified at 30-10-105(8) (b), MCA. This exemption is available 
for promoters making offers to ~P~haA 19 e~~ not more than 
25 persons. 

AUTH: J0-10-10'1, MCA IMP: 30-10-105, MCA 

6.10.129 AUTHORIT1 (1) These rules are issued pursuant 
to the authority vested in the commissioner of securities by 
30-10-107(1). 

AUTH: 30-10-107, MCA IMP: 30-10-105, MCA 

6.10.130 SECOND T!ER LIMITER Of.l:ER!l!.fi EXU1PTION 
(1) Pursuant to 30-10-105(8) (b), MCA, securities offered 

or sold in accordance with all the conditions set forth in 
this rule are exempt from the requirements of 30-10-201 
through 30-10-207, MCA. This exemption may be cited as the 
"second tier limited offering exemption." 

(2) An issuer using the second tier limited offering 
exemption shall file with the commissioner of securities: 

(a) an original, manually signed copy of the second tier 
limited offering exemption form; 
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(b) a filing fee of $50.00; 
(c) a consent to service of process which is attached to 

and made part of the second tier limited offering exemption 
form; 

(d) such other information as the commissioner of 
securities may require. 

(3) Upon the entry of an order denying or revoking the 
approval use of this exemption, the commissioner of securities 
shall promptly notify the issuer of the securities that an 
order has been entered and of the reasons therefor and that, 
if requested by the issuer within 15 days after the receipt of 
the commissioner of securities' order, the matter will be 
promptly set down for hearing. If no hearing is requested 
within 15 days and none is ordered by the commissioner of 
securities, the order will remain in effect until it is 
modified or vacated by the commissioner of securities. If a 
hearing is requested or ordered, the commissioner of 
securities, after notice of and opportunity for hearing, may 
affirm, modify, or vacate the order. 

AUTH: J0-10-107, MCA IMP: 30-10-105, MCA 

4. At the public hearing which was held April 1, 1992, 
there was no testimony concerning the proposed adoption of 
these rules. one person provided written comment prior to the 
April 9, 1992, deadline. The department has c:onsiuetcd dll 
testimony and responds as follows: 

One comment addressed the application of the second tier 
limited offering exemption to offers to 10 or fewer persons. 
Written approval for the exemption is required only if offers 
are made to more than 10 but not more than 25 persons. 
However, approval may be obtained when offers are made to io 
or fewer person~. Therefore, the words "more than 10 but" 
were eliminated from subsection (2) of Proposed Rule I. 

Subsection (3) of Proposed Rule III was amended to 
reflect the fact that the commissioner may constrain approved, 
but, not unauthorized, use of the.exemption. 

Commissioner of Securities 

susan c. Witte 
Rules Reviewer 

Certified to the Secretary of State this 
1992. 

-1 ~~ ~'1 (1;/J day of j~, 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPY PRACTICE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
therapeutic devices 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULE I (8.35.414) 
THERAPEUTIC DEVICES 

1. on January 16, 1992, the Board of occupational 
Therapy Practice published a notice of public hearing on the 
proposed adoption of the above-stated rule at page 1, 1992 
Montana Administrative Register, issue number 1. The public 
hearing was held on February 6, 1992 at 9:00a.m., in the 
downstairs conference room of the Department of Commerce 
building, 1424 - 9th Avenue. 

2. The Board has adopted new rule I (8.35.414) as 
proposed but with the following changes, which were made in 
response to public comment: 

"8.35.414 THERAPEUTIC DEVICES (1) The board of 
occupational therapy practice defines "therapeutic devices" as 
that term is used in section 37-24-103(4), MCA, to mean a tool 
or implement used to obtain curative relief~ er accelerate 
healing OR HAXIMIZE RECOVE&I. Furthermore, the board has 
determined that such therapeutic devices may be used by an 
occupational therapist in hls or her treatment of the elbow, 
forearm and hand, once the individual occupational therapist 
has provided proof to the board that he or she has been taught 
the correct application of the device in occupational therapy 
school. 

(2) An individual occupational therapist wishing to use 
therapeutic devices other than those specifically @numerated 
in section 37-24-103(4), MCA, must prewiae a si~ftea ~~a~ement 
fre• a fa~le, •ember ef the eeeupatiaftal therapy ~eheal that 
he er ~e• aeteft~ea ~~rifyift~ that ~he iftaiwiaual ~ueee~~fully 
eemplete~ a eeurae ef ~tu~y ift whieh the uae, iftaieatiene, and 
eeRtrai~ieatiana re~ar~iR• that partieHlar e,pe of 
therape•tie ~reatme~t wa~ tau~ht. saTISFY ONE OF THE FOLLQHIHG 
CRITERIA: 

Cal PRQVIDE TBANSCRI~ONSTBATING SUCCES~ 
CQMPLETION OF COURSES~CCUPATIO~L THERAPY SCHQQL THAT 
INSTRUCT Ilf THE FOLLOWING ARUfu 

lil HYMAN ANATOMY; 
Ciil PRINCIPLES OF 9HIHISTRY ANQ PHYSICS BELATID TO 

SPECifiC PROPERTIES OF LlGUl', WATER. TEBPERATURE. SOUND OB 
ELECTBICITX AS INDIC6T~D BY THE SELECT~ THEBAPEYTlC ~ 

~~~i) PHYSlOLQGJCAL. HEUBOPHXSIOLQGlCAL AHD 
E~IC%1QfHXAJOLQGICAL CUANGJS THAT QCCYR AS A RESULT OF ItlE 
APfLl~AflON OF THE SELECIED THERAPEUTIC DEYICE< 

(ivl RESPONSE QF NO~L AND ABHQBMAL TlSSUE TO THE 
APPLlCATION OF THE THERAPEUTIC QEVICE; 

(y) lHPICATIONS AND CONTRAINQI~ATIQNS REL&TEQ TQ T~ 
SELECTION AND APPLICATJQN QF THE THiBAfiQII' QEYJCE; 

evil GUIDELINES FOR TREATMENT ANP ADMINISTBATION Qf_IHE 
THERAPEUTIC DEVICE; 
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Cyiil GUIDELINES FOR PREPARING THE PATIENT. INCLUDING 
EDUCAIING THE PATIENT TO THE PROCESS AND THE POTENTIAL RISKS 
AND BENEFITS OF TREATHENT; 

Cviiil PRECAUTIONS RELATED TO ADMINISTRATIONS Of THE 
S&LECTED THERAPEUTIC PEYICE; 

Cixl METHODS FOR DOCUMENTING THE EFFECTIVENESS OF 
IMMEDIATE AND LQNG-TERM EFFECTS OF TREATMENT; 

Cxl CHARACTERISTICS OF THE EQUIPMENT. INCLUPI~_trL~M_F; 
OPERATION. ADJUSTMENT. AND CARE AND INDICATIONS OF ITS 
MALFUNCTION; AND 

Cxil SUPERVISED USE OF THE THERAPEUTIC PEVICE QNTIL 
COMPETENCY ANP JUPGMENT IN SELECTION. MODIFICATION AND 
INTEGRATION INTO PRACTICE IS ENSURED; OR 

Cbl IN THE CASE OF THOSE INPIVIDUALS WHO WISH TO EHPLQY 
A THERAPEUTIC DEVICE INTRODUCED SINCE THE INDIYlPUAL GRADUATED 
FROM OCCUPATIONAL THERAPY SCHOOL, THE APPLICANT SHALL PROYIDE 
pOCYMENTATION OF ATTENDANCE AND COMPLETION OF POST-GBAPUATE 
COURSES, IN-SERVICE TBAINING WORKSHOPS. OR CONTINUING 
EDUCATION COURSES REGARDING THAT SPECIFIC THEBAPEUTIC DEVICE 
AND ITS SAFE AND APPROPRIATE APPLICATION PURSUAnT TO 
SUBSECTION 12! Cal. THE BOARD RETAINS THE DISCRETION. BASED ON 
THE DOCUMENTATION PROVIDEp. TO REQUIRE ADDITIONAL DOCUMENTS TO 
SUPPORT OR DENY SUCH A REQUEST. 

(J) will remain the same as proposed." 
Auth; ~his PHle is adiiseP) eRly, bHt ~ay he a eeppeet 

inter~retatieft ef the law, Sec. 37-24-103, 37-24-201, MCA; 
J.!:l.P, Sec. 37-24-103, 37-24-202, MCA. 

3. Extensive comments were received and the Board has 
thoroughly considered all comments timely received, Those 
comments and the Board's responses thereto are as follows: 

COMMENT: A number of individuals wrote the Board or 
spoke at the public hearing in opposition to its proposal that 
occupational therapists wishing to employ therapeutic devices 
other than those specifically enumerated in the enabling 
statute present proof from a faculty member at the. 
occupational therapy school that the individual had completed 
coursework on therapeutic devices. Representatives of the 
Montana Physical Therapy Association asserted that this was 
not in compliance with the statutory requirement and urged the 
Board to adopt standards proposed by the American occupational 
Therapy Association (AOTA) in February 1991 that set forth 11 
criteria for establishing when occupational therapists are 
adequately prepared to employ therapeutic devices. 
Occupational therapists who responded opposed the proposal on 
the basis that it would require them to seek confirmation from 
former teachers, something they felt demeaned their 
professional, licensed status. 

RESPONSE: The Board adopted the essence of a November 
1991 AOTA draft, which superseded the February 1991 proposal 
and was adopted as a position paper of AOTA in March 1992. 
This material is included as (a) (i) through (xi) of subsection 
(2). The Board felt this satisfied the need for a standard. 
The Board further stated that applicants must demonstrate they 
were taught all elements of the various subjects cited in the 
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AOTA position paper to obtain approval to employ therapeutic 
devices other than those specifically listed in the enabling 
statute. As regards occupational therapists• concerns that 
they should not be singled out to demonstrate competency, the 
Board noted that the Legislature requires such a showing for 
occupational therapists to exercise therapeutic devices other 
than those treatments specifically authorized by the statute. 

COMMENT: Occupational therapists expressed concern that 
the rule as proposed made no allowance for the fact that the 
field is constantly changing with new therapeutic devices 
constantly being introduced. Concerns were voiced that 
occupational therapists would be effectively denied the 
ability to use any therapeutic devices introduced since the 
occuaptional therapist graduated from school. 

RESPONSE: The Board amended the rule to include an 
avenue for petitioning for approval to employ certain 
therapeutic devices after the occupational therapist has 
presented evidence of attending and completing post-graduate, 
continuing education, or in-service work on a specific device, 
and the individual meets the standards set forth in subsection 
(2) (a) dealing with the safe and proper application of the 
therapeutic device. 

COHMENT: Opposition was received to the proposal's 
definition of the term "therapeutic devices." Physical 
therapists asserted that the proposed definition was too broad 
and suggested that the definition be revised to encompass only 
those techniques set forth in the statute. Occupational 
therapists believed the proposed definition to be unduly 
narrow because it spoke only to "tool(s) or implement(s) used 
to obtain curative relief or accelerate healing." 

RESPONSE: The Board noted that no one offered a more 
specific definition of the term "therapeutic devices" and that 
medical dictionaries do not define such a term. The 
definition as proposed is derived from dictionary definitions 
of the terms "therapeutic" and "device". As such, it 
represents the common understanding of that compound term. 
The Board also decided that the term "therapeutic devices" as 
used in the statute was distinct arid different from the 
statute's delineation of the term "treatment" as including 
only specific therapies such as superficial heat and cold. 
The Board believes that the treatments set forth in statute 
are the baseline available to all occupational therapists and 
felt the standards set forth in (2) (a), and referenced in 
(2) (b), would insure th~t those seeking to use other more 
advanced tnerapeutic devices have requisite knowledge to 
protect public health and safety. The Board concurred that 
there are instances where curative relief or acceleration of 
healing is not possible and thus is not the objective of such 
treatment. It therefore included the term "maximize healing" 
in the definition. 

COMMENT: One physical therapist asserted the regulation 
was unneeded because the statute sunsets in 1992, unworkable 
because it would lead to a situation where some occupational 
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therapists might be allowed to employ therapeutic devices 
other occupational therapists cannot use, and inconsistent 
with the statute because it does not limit itself to those 
"treatments" specifically set forth in the statute. 

B~SPONSE: The commenter is mistaken as to the 
termination date; the statute terminates on July 1, 1993, the 
same day the rule will terminate. The Board believes it has 
the discretion to allow use of other forms of therapeutic 
devices so long as the individual meets the educational 
standards, requested by other commenters and imposed by the 
Board, to insure the safety and welfare of the public. If an 
incongruity develops as to which occupational therapists, 
because of their education, may employ which of the 
therapeutic devices beyond those listed in the statute, the 
Board feels that is secondary to imposing requisite 
educational standards to protect the public. 

COMMENT: A letter was received from an occupational 
therapist enclosing a letter from the occupational therapy 
school at Colorado state University. The occupational 
therapist and the department head at Colorado state University 
objected to the need to obtain a letter from the occupational 
therapy school in order for the occupational therapist to 
employ therapeutic devices. 

RESPONSE: The comment was negated by the Board's 
acceptance of the AOTA position paper on standards for use of 
therapeutic cievices. 

4. The Board noted that the regulation, as proposed, 
stated in its authority section that it was an advisory rule 
only. The Board wants all occupational therapists to realize 
they have no discretion in this matter and that they must 
satisfy the education requirement of this regulation before 
they may employ therapeutic devices other than those set forth 
in the statute. The Board therefore voted to delete the 
advisory language from the adoption notice. 

BOARD OF OCCUPATIONAL 
THERAPY PRACTICE 
LEIGH ANN ROSEMORE, CHAIRMAN 

BY: a.~ -'U C~ 
ANN!~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 4, 1992. 
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BEFORE THE BOARD OF COUNTY PRINTING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to organ­
ization of board and official 
publications and legal adver­
tising 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.91.101 ORGANIZATION OF 
BOARD AND 8.91.303 
OFFICIAL PUBLICATIONS AND 
ADVERTISING 

1. on February 13, 1992, the Board of County Printing 
published a notice of public hearing on the proposed aroendmenL 
of the above-stated rules, at page 184, 1992 Montana 
Administrative Register, issue number 3. The hearing was held 
in the downstairs conference room of t.he Departmf'nt. of 
commerce building in Helena. 

2. The Board has amended ARM 8.91.101 exactly as 
proposed. The Board has amended ARM 8.91.103 as proposed but 
with the following changes: 

"8. 91.303 orng.y. .f!J~.IiJS~~AN!.LH(;Alt_ AQI{J;;.B.T.Il>..lli~ 
(1) Rates £e ee ~Hrehase a£ £he h~ 
fa) A per falie 11eehali like ehe ene. elH"~ly \lsed wiUt 

ewer, felie er frae~ien ehereef ~aie fer ~ B!~1 not aE morP 
than $8 for the first I2LIQ insertion and not more th~n $6 tor 
each subsequent insertion~~ 

(b) 'l'he leweae el~tss~-ad-oo~i."i~-.',,._"""'&Ba~ 
en} e£her eHaee~~er fe'" a ..,_i:JH,lftP sir.l"rlc·~ .. ..,io..._~!'~hlish-.d 
~he aa111e ""111ber ef t! i ... "-9, 

fe+ 1.ll 'i'ttese s:iuhsection 1.ll wi 11 h<'f'"'""' t?ffP.r:t: i.w• on 
July 1, 1992. 

(2) through ("i) will r•ml\in th<P >"fll'"' ""' r,..opns.-.<i but \olill 
be renumbered (3) through (6).~ 

Auth: Sec. 7-5-2404, MCA; IMP. SPr. 7-~-2411, MCA 

3. The Board has thornughly con,;oid'!'re<i <~Il com'!'l~nts and 
testimony received. Those r:ow~ents and the Bo~rd's r<'spons~s 
are as follows: 

QOKMEMT: David Niss, staff attorney for the 
Administrative Code Committee advised that the proposed 
lM!guage of 8.91.303{1)(a) "like the one currently used" needs 
to be clarified as to what is currently used. 

RESPONSE: The Board accepted Mr. Niss•s recommendation. 
The Board deleted the provision "like the one currently used" 
and clarified the rate provision. 

COKMENT: Several county commissioners submitted comments 
in opposition to the proposed rate increase for official 
publication and leqal advertising. Beverly Gibson, Assistant 
Director of the Montana Association of Counties testified to 
amend the proposed rule and remove the languaqe "hiqher of" or 
to increase the folio schedule without the additional language 
referring to classified advertising rules. 
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R!l:~f.ONg: The Board amended the proposed rates to 
eliminate the language "higher of" in 8.91.303(1); and deleted 
8.91.303(1) (b) to read that rates shall not be more than $8.00 
for the first folio insertion and not more than $6.00 for each 
subsequent insertion. 

COMMENT: Several newspaper publishers and the Executive 
Director of the Montana Newspaper Association reported that 
all aspects of the printing business have increased since the 
last rate increase of 1983. With increased costs of printing, 
distribution and production wages the newspapers feel 
justified in requesting an increase in legal advertising rates 
of Montana counties. 

RESPONSE: The Board adopted an increase in folio 
insertions to $8.00 for the first insertion and $6.00 for each 
subsequent insertion. 

BOARD OF COUNTY PRINTING 
JANE LOPP, CHAIRPERSON 

BY: (k tu·WW'S 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

~w ac . lbr.& 
ANNIE . BARTos, RULCJtEviEWER 

Certified to the Secretary of State, May 4, 1992. 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules implementing HB 479 
(Ch. 251, 1991 Laws of Montana) 
authorizing the Board of 
Investments to allow non-profit 
corporations to qualify for 
in-state investment of state 
funds, and adoption ot a new 
rule implementing SB 26 (Ch. 
589, 1991, Laws of Montana) 
authorizing an incentive to 
financial institutions for 
small business loan participa­
tion 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.97.1410 LOAN PROGRAMS FOR 
COMMERCIAL, MULTI-FAMILY 
AND NON-PROFIT CORPORATIONS 
- GENERAL REQUIREMENTS; 
8.97.1411 LOAN PROGRAMS FOR 
COMMERCIAL, MULTI-FAMILY AND 
NON-PROFIT CORPORATIONS -
TERMS AND LOAN LIMITS; 
8.97.1412 LOAN PROGRAMS FOR 
COMMERCIAL, MULTI-FAMILY AND 
NON-PROFIT CORPORATIONS -
OFFERING CHECKLIST; 
8.97.1501 INVESTMENT POLICY, 
CRITERIA, AND PREFERENCES; 
8.97.1502 INTEREST RATE 
REDUCTION FOR LOANS TO FOR­
PROFIT BORROWERS FUNDED FROM 
THE COAL TAX TRUST; AND 
AMENDMENT OF 8.97.1303 
FORWARD COMMITMENT FEES AND 
YIELD REQUIREMENTS FOR ALL 
LOANS 

1. On December 26, 1991, the Board of Investments 
(Board) published a notice of public hearing to consider the 
proposed amendment and adoption of the above-referenced rules 
at page 2546, 1991 Montana Administrative Register, issue 
number 24, concerning the Board's allowing non-profit 
corporations to qualify for in-state investment of state 
funds, and authorizing incentives to financial institutions 
for small business loan participation. The hearing was held 
on January 17, 1992 in the conference room of the Board of 
Investments, Helena, Montana. 

2. The Board has amended ARM·8.97.1501 and 8.97.1502 
exactly as proposed. The Board has adopted the text of 
proposed new rule I exactly as proposed but is inserting that 
text as an amendment to 8.97.1303 as subsection (4). Section 
17-6-315, MCA, has been deleted as an authority section tor 
that amendment and 17-6-211, MCA, has been inserted in its 
place in the history note. The Board has amended ARM 
8.97.1410, 8.97.1411 and 8.97.1412 as proposed but with the 
following changes: 

"8 • 97 , 141 0 LOAN PROGRAMS FOR COMHERC!AL. frNB MULTI-
FAHILX AND NON-PROFIT CORPORATIONS LOAN PR9GR.JJ4S - GENERAL 
REQUIREMENT (1) through (10) will remain the same as 
proposed. 

(11) A loan for refinancing purposes will be considered 
in conjunction with, 8Ht Ret li~ited te, a physical expansion 
and rehabilitation. For purposes of this rule, physical 
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expansion means at least 15 percent of the loan proceeds will 
be used for improvements to the property. If a loan is made 
~e a nan prefi~ eerpera~ien fer refinaftein~ purpeses; hewe~er, 
ee least 15 pereene at ehe lean preeeeds ~se ~· ~sed fer 
it~~J'rewet~~ents ee £he preperey. 

(12) through (16) will remain the same as proposed." 
Auth: Sec. 17-6-308, 17-6-124, MCA; IM£, Sec. 17-6-308, 

17-6-324, MCA 

"8.97.1411 LOAN PROGRAMS FOR COMMERCIAL. MULTI-FAMILY 
AND NON-PROFIT CORPORATIONS - TEEMS ANP LOAN LIMITS (1) and 
(2) will remain the same as proposed. 

{a) In addition te f2)fe) threu~h (i) e~e~e, fer eeeh 
$35,099 lean made te a fleA prafit eerperatieft purehesed b~ the 
beard, ene new privaee seeber ;e~ related te eeenemie 
de\"elepmen~ must be ereateel. 'Phis ne•w J!Piwa£e seeeez je~ t~~u!!le 
pay at leas~ 100 pereent ef ehe awere~e wa~e ae deeermined ~y 
the querterl~ !!ltetistieal report published b~ the Mentana 
department ef laber. 

(a) If the jeb pays t~~ere Uleft the awere~e wa~e, jab 
eredit will be allowed fer eeeh 25 pereeftt ineremene ebeve the 
avera!• wa!e ta a mawimum ef twa jabs; and 

(b) If the jab pa~s lese then the awere!e W81!fe, jab 
eredit will be alle~ed fer eaeh 25 percent ineret~~eftt belew the 
a·~erai!Je lo'ai!Je. 

(e) If! erder te EJualify fer this prei!Jrem, a jeb ePeated 
by the berrewer by use ef lean preeeeas, must l!!e fer a salary 
er wa~e the~ is equal te er !Pester tha~ the minimum wei!Je 
pre~ided fer ifl seetie~ 39 3 499." 

Auth: 17-6-JOS, 17-6-324, MCA; IMP, Sec. 17-6-308, 17-
6-324, MCA 

"8.97.1412 LOAN PROGRAMS FOR COMMERCIAL. MULTI-fAMILY 
[I_~D_tiON-P_RQflJ' CORPO~li.TI.~ML~I!S - OFFERING CHECKLIST 

(1) will remain the same as proposed. 
(a) through (q) will remain the same as proposed. 
(r) OTHER PERTINENT INFORMATION AS REQUIRED .. the title, 

deseriptien, ef!d annual ealery ef the f!e~ priwate seeter jeb 
pelated te eeonemie dewelepMefttl 

(s) ether pertiflent infermatien as req~irea. 
(2) through (2) (n) will remain the same as proposed." 
Auth: Sec. 17-6-308, 17-6-324, MCA; IMf, Sec. 17-6-304, 

17-6-305, 17-6-308, 17-6-314, 17-6-324, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
are as follows: 

COMMENT: As to 8.97,1410(11), representatives from 
Horizon Lodge in Conrad testified that they believed a 
distinction between for-profits and non-profits, should not be 
made in the refinancing area. Board staff also commented in 
writing on this rule and stated that a distinction in the 
refinancing area should not be made. 

RESPONSE: The Board concluded that the comments had 
merit and amended the rule accordingly. 
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COKMENT: As to 8.97.1411 and 8.97.1412, Horizon 
representatives testified that they felt the "one new job per 
$35,000 Board loan to non-profits" would still unduly limit 
access of the Board's programs to non-profits; and that non­
profits should be held to the same standards as for-profits on 
the issue of access to the Board's program 

RESPONSE: The Board concluded that the comments had 
merit and amended the rules accordingly. 

COMMENT: As to 8.97.1502, Horizon representatives 
testified that non-profits should also be allowed to receive 
an interest rate reduction on their Board loan equivalent to 
that received by for-profits. 

RESPONSE: The Board overruled those comments because 
non-profits do not pay corporate, real, and personal property 
taxes comparable to those paid by for-profits; and because the 
enabling legislation (HB 479, Ch. 251, 1991, Laws of Montana), 
authorizes the Board to recognize differences between non­
profits and for-profits in it's rulemaking actions. 

COMMENT: 
497, generally 
Board program. 

RESPONSE: 

A comment was received by the sponsor of HB 
supporting non-profit participation in this 

The Board acknowledges the comment. 

4. No other comments or testimony were received. 
5. The full history of the rules is set forth under each 

rule and corrected where necessary. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY: tllw tb-~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

·~ *-~~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 4, 1992. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
AND THE DEPARTMENT OF LIVESTOCK 

OF THE STATE OF MONTANA 

In the Matter of the Ro~cal 
of 12.6.1502 through 12.6.1503 
adoption of new 
rules 12. 6. 1502,\ through 
12.6.1504A and 12.6.1507 
through 12.6.1519 and the 
amendment of 12.6.1506 

TO: All Interested Persons 

NOTICE OF REPEAL OF RULES 
12.6.1502 throuqh 12.6.1505 
AND ADOPTION OF. NEvi RULES 
12.6.1502A THROUGH 12,6.1504A 
AND 12.6.1507 THROUGH 
12.6.1519 AND THE AMENDMENT OF 
12. 6. 1506 PERTAINING TO GAME 
FARMS 

1. On March 12, 1992, the Department of Fish, Wildlife 
and Parks published notice at page 367 of the Montana 
Administrative Register, Issue No. 5, to consider the 
amendment, adoption and repeal of the above captioned rules. 

2. Oral comments were received at six hearings 
throughout the state. Tapes of these six hearings as well as 
the hearings examiner's report are on file with the department 
of fish, wildlife and parks. Written comments were received 
through April 10, 1992. 

3. Rules 12.6.1502, 12.6.1503, 12.6.1504, and 12.6.1505 
are repealed as proposed. 

4. After consideration of comments received on the 
proposed rules, the Department of Fish, Wildlife and Parks and 
the Department of Livestock adopt the rules aa proposed with 
the following changes (new material is underlined: material to 
be deleted is interlined): 

RULE I 12.6. 1502 A BILL OF SALE/TRAHSPOBTATIOH ill. 
Game farm animals to be moyed. transferred. bought or sold 
must be inspected by o department of livestock brand inspector 
prior to the transaction. 

(,\) .ill. The four copies of the bill of 
sale/transportation completed YRRD insoection gf game fang 
animals must be dispensed as follows: 

(a) original to the department gf livestock; 
(b) second copy to department of liveaioeek ~ 

wildlife and parks; 
(c) third copy to purchaser or transferee, which must 

also accompany the animals to their destination: and 
(d) fourth copy retained by the game farm operator ~ 

2tis..in-
(2) The eepiee ef \he hill ef eale{t~anepa~\a'len 

re~ired hy tahe deper'•eftt (HeleRa efflee) eRd the depe~-.eft~ 
ef liveetsel£ Muet: se susmitted wit:hirt teft days sf 'he sale 
aRd/er meve•eRto 

(3) The hill ef eale/transpeF,ataieR fel'lle -st he ~:teed 
iR Ru•erie eFder. 

(4) fls hill ef eale/ti~aRI!III&L"tatien fen.a -r H 
dieeaFEiea. The fiFat three eepiee sf veided hill af 

1\ontan<l lldmi.nistrati.ve Hco istr>r 
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sale-jtl!'artspe!'tat!en -•• he aerte te the depal'tment 1 llelerta 
effiee 1 withirt tert ••r•• 

(5)ill The licensee must account for all bill of 
sale/transportation receipts. 

(~)1Jl Transactions must be recorded irt the ,a•e far. 
reeel!'d heell w!ehin 41wertey fellP helll!'a in the record bookCsl of 
the affected game farm licenseeCs\ within five davs of the 
transaction. 

AUTH: Sec. 81-3-202, 87-4-422, MCA 
~ !}2, 81-3-210C1l and 87-4-422, MCA 

IMP: sees. 87-4-

comment: Ward Swanser criticized the proposed rule as being 
properly subject to regulation by the department of livestock 
(DL) rather than the department of fish, wildlife and parks 
(FWP). He suggested, therefore, that the rule be either 
deleted or transferred to that department for its 
consideration, review and, if needed, promulgation. 

Response: In response to the claim of DL jurisdiction, and in 
view of the fact that both departments have jurisdiction in 
game farm matters, these rules are being jointly adopted by 
both the department of livestock and the department of fish, 
wildlife and parks. The rule has been amended to conform to 
department of livestock forms and procedures. 

comment: Dan Weppler agreed with provisions of this rule 
provided that the form prescribed would coincide with the 
standard form used by the livestock industry that subsection 
2 be replaced by the use of brand inspectors. 

Response: The rule was revised to utilize DL brand inspectors 
and the DL bill of sale/transportation form. 

COJ!!JRent: Several game farmers proposed that the 24 hour 
requirement for recording transactions in the game farm record 
book be extended. 

Response: This requirement was changed to 5 days to conform 
to the time period that brand inspectors are required to 
submit their copies of the bill of sale/transportation to the 
DL office in Helena. 

comment: Don Ferlicka, DVM (DL), supported enactment of 
prompt submission of documents to enable the DL Animal 
Health Division the ability to monitor movements of game farm 
animals and determine their compliance with any existing 
health requirements. 

Response: As revised, this rule should provide both DL and 
FWP a reliable means to document and to trace change of 
ownership and movements of game farm animals. 

Montana Administrative Register 9-:>/14(92 
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Comment: It wa~ proposed that a dual system be used (using DL 
brand inspector~ a~ well as the currently used FWP bill of 
sale book) with the rationale that it would provide two sets 
of records for cross-checking. 

Response: The departments believe as a matter of principle 
that it is desirable to avoid duplication of effort and 
paperwork and have, therefore, opted to use the brand 
inspection system currently in place under DL. 

RULE II 12. 6.1503 A fENCING BEOUIBEMENTS (1) ~ 
ef all ~ame farms m~se meee the fell~in~ re~ireNents wi~in 
ene year ef the effeetiwe date ef these re~latienst After May 
15. 1992. applicants for a game farm license must comply with 
the following fencing standards: 

(a) Conventional perimeter fencea must be, at a mini111W11, 
eight feet above ground level 1Qr their entire length. The 
bottom six feet must he mesh 2' sufficient size tQ prevent 
wild animals from entering and game farm animals from escaping 
(maNi~ eiae 19• N 7•). ~be remainin~ twe feet Supplemental 
wire required to attain a height of 8 feet may be smooth, 
barbed, or woven wire Cat least 12 1/2 gauge) with strands 
spaced not more than six inches apart. Hi~b tensile fenaes 
mYat ~e at least ei~bt feet ahewe ~r&Uftd l~~el. 

Cbl perimeter fences constructed of high tensile wire 
must be supported by a post or a stay at minimum interyals of 
8 feet, 

(b)l.Q.l conventional perimeter fencea must be at least 12 
1/2 gauge woven wire, 14 1/2 gauge high-tensile woven wire, 
chain link, non-climbable woven fence, or other depart.ent 
apprewed fence approved by the department of fish, wildlife 
and parks. 

( i) ARy ellterier he~ndary er ~areR4!ine fenein~ material 
mYee he eeeured te ehe iRaide ef the fenee peeee. 

(ii) If f~ll eight feet wire is Ree Yeed 1 wire •~et be 
e¥erlappell ene rew &Rd eee~rely faet:ened at. e..,elry ._., .. 
vert:ieal raw. If adllitieRal hei~~ is re~ir8111 ee &'Hai:ft 
ei~hlt: feet:, ein~le st:raRd wire af at! lease 13 1/3 ••'ttl• •ey he 
ueedo Sin~le strands •ay he ne mere than siN iRehaa apel"to 

(i) It the wire used is not a full 8 feet in height. it 
must be oyerlapoed one row and securely fastened at eyeey 
other vertical row or woyen togetber witb clhle. 

Cdl Electric fencing materials may bg used on perimeter 
fences only as a supplement to conventional fencing materials, 

(e)l.!:.l. All gates eft animal heldiR~ faeHit:iee in....tll.e. 
perimeter fence must be self-closing.._ and hsltiR! er ha¥e 
lleaala leekiR' maebanismeo Saeea may he iReeallad eRly in 
leeat:ieRe ~;hieh ba•;e heen appreued f'er ~ate iRatellat:ien hy 
~e departmeRto Be~le ~at:ee may be re~ired at ~ame fal"B 
eRe.,. peinee thee are f:re~ently tM..,eled 1 Le,, le~~in~ aRd 
eene4!l"Uetien traffie. equipped with two locking devices and 
inatallgd in locations that have been approyed by the 
deportment of fish. wildlife and parks. Double gates may be 
required at points in the perimeter fence sub1ect to frequent 
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yehicle trotfic that is not related to operation of the game 
fUlL. 

(d)Lfl Posts used in tbe perimeter fence must be: 
(i) weed, & i11eh •i11i- dia•eter of material of 

sufficient strength to keep SAme farm animals securely 
contained and wild animals frgm enterinq; 

(ii) e\~dded a\eel peste extended at least 8 feet aboye 
ground leyel; 

(iii) spaced no more than~ 24 feet aport with stays 
or supports at 8 foot interyals between tbe posts; 

(iv) at least ei!ht feet eha~e !l!'B~IId l•tel braced with 
woo4 or with guitoble metal material properly set in concrete, 
at all cornerg.+ 

(w) aernere ~reaed wi'h weed1 
(wi) eer11er pasta -at lie a aini-•1 ei1Jh'e inehee ill 

liiaeeero 
(e) B•i•''"IJ hiiJh 4!al'lsile ••ee4!h wire fe11eee -•' Ills 

madified with stare epaeed a'e ai11i- i11'eervale ef eiiJh'e fea'eo 
(2) Game farm perimeter fences in place ag of May 15, 

1992 that comply witb the preyiougly exigting 1 112 foot 
height requirement and haye been found to be adequate are not 
subiect to the requirements of this rule CllCal through Cfl, 

(a) It fences do not comply with the previously existing 
7 112 foot height requirement or when reconstruction or 
replacement of existing 7 1/2 perimeter fences becomes 
necesgary, they shall be constructed to meet the fencing 
standards 0utlinld in Cll. 

(~) ill All faeilitiee open tgppe4 enc10 sures holding 
game farm carnivores must meet the following requirements 
witftil'l aRe rear ef ~he effee'eive da~e ef these pales: 

(a) PaRae sua~ lie e •iRt- ef ei9h- fee~ ab8''& 9regftd 
ler>"el and atteell4!l a •i11i- ef t-hree t'ee~ lsel- ,_gftdo 11 
perimeter fence at least 8 feet in height constructed of at 
lea&t 9 gouge wqven wire chain link 0 r solid material that 
cannot be destroyed by the gpecies contained ther•in; 

(b) Fenee ~e'e lie ea11a~rve'eed ef aelid •eterial er •• 
leas~ niRa 1J&g9e wewe11 wireo Selid feRae ~~- lie ef .. tarial 
t.!tais eaftJU•• lie llee\l"ayed 11! ~· •peale• aeRisaiRe• 'alte•eift • 
The perimeter barrier must be supported by a post or a stay at 
10 f 00t interyalg: 

(d)l&l PeReae ~•• hawe 
An qverhang of barbed wire or 
top of the perimeter fence 
precludes escape, 

a pae'e er e'eay ewe~ tall faa~. 
electric wire installed at the 
or other configuration that 

Cdl Buried mesh wire Cminimwp 11 gaugel extending 
laterally J feet to the inside of the enclosure for the length 
of the perimeter fence Cto preyent carniyoreg from digging 
under the fence and escaping>. 

Celany trees or 0bgtacleg that would allow carnivores to 
exit 0r enter the enclosure must be remoyed, 

C4l All cages holding game fam carnivores must be of 
sufficient size Chaiqht. lengtb and widtbl to preyent 
overcrowding and allow exercise and must meet the following 
requirements: 
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(e) Lit Gage taps •~•t be selid er aaRst~eted af at 
least Rine ga~ge we #BR wire, A cage top constructed ot at 
least 11 gauge woyen wire or chain link: 

1RL A floor made of cement or concrete at least 3 inches 
thick into which metal fence posts are perwanently secured or 
A floor thAt consists ot chain link or similar material that 
will preclude the animAl digging through the floor to escApe. 

(e).Lll Gates on carnivore enclosures ADd CAges 111ust !taYe 
de~ble laelta er ~ self-closing and haye double locks. 

(f) BRelea~res whieh are tee large te eReleae ea9e tepa 
•~at •eet the fellewing require.ente1 

(i) a three feet, 4§ degree IIR1Jle 1 Y fra111ewerll at the 
tep sf eaeh psatr 

(ii) at least nine '!JilYIJe---we'#en •wire attaehed te beth 
feriEe ef the Y framewerlll 

('!J) any trees er ebataeles whish we~ld allsw earniweres 
te eHit er enter the enelesure 111ast be rellleoeda 

(~)l§L Ga~~~e fa..a aaat net share a fenee iR ee .. sH with 
al'ly et:her tJB- faPIIIa Fenaea -a• be a •iRi- af fi'le feat 
apart. BMiatiRtJ ga•e faPIIIS will hawe ene year fre. eff..-iwe 
data ef ~eae ~lea te ea~~~ply with ~ia re.-ir .. enta iAtla 
are prohibited in fences that are shared in common by 
neighboring game farms, 

(4) Fenee ril)'ht ef way -•t be eleartul ef all dead 
timber ef a hei9ht ever ei9ht feet within ei9ht feet ef beth 
sides ef the fenee, 

(§)i.Il. The fence must be maintained in a game-proof 
condition at all times to prevent animals from escaping 1I2m 
or entering the eneles~Fe game farm premises, If game farm 
ani111als or wild animals do pass through, under, or over the 
fence ~eea~•e ef any tepeiJraphie feat~•• •• ether eenditiens 1 
;CQr any reason the licensee must supplement the fence to 
prevent continued passage. 

AUTH: Sec. 87-4-422, MCA 
4-422, MCA 

IMP: sec. 87-4-409 and 87-

Comment: Ward Swanser criticized this rule as a violation of 
existing law, lacking legal authority, constituting an 
impairment or legal rights, being arbitrary and capricious and 
in violation of legislative intent. He also commented that 
FWP has jurisdiction only over parameter (sic) fences and that 
design specifications should be only recOIDJDendations. swanser 
and others requested that the eight foot height require111ent be 
applied only to new fences. 

swanser and others co~~~mented that FWP should not 
deter~~~ine location of the gates. 

swanser and others protested the prohibition or a common 
fence for separate ga111e farms. 

Swanser and others stated that the eight foot right of 
way requirement would be impossible it the eight feet is on 
the neighbor's property. 
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Response: The request that the requirement for eight foot 
high fences be amended to grandfather existing fences is 
accepted, and language has been changed to reflect the 
comments. However, under the final rule, new fences and 
replacement fences must meet the eight foot high requirement. 
In addition, fences that do not meet existing rule 
requirements (seven and one-half teet) must meet the 
requirements of this rule when they are reconstructed. 

The departments do not accept Swanser•s claims that the 
rule is legally defective. 

Regarding the location of gates, the experience of FWP 
reveals that gates have in some instances been located and 
designed to facilitate capture of wild animals for 
incorporation into game farm operations. The departments 
believe that approval of gate location is consistent with the 
intent of the statutes that wild animals be kept outside game 
farm boundaries. 

The coJIJHnt regarding the prohibition against co111111on 
fences is accepted; the prohibition has been deleted. 
However, as suggested by one collllll8ntor, gates are prohibited 
in fences that are shared in common by neighboring game farms. 

The departments agree with comments regarding the eight 
foot right of way requirement; the requirement has been 
deleted. 

Copgpent: Many game farmers stated that proposed fencing 
requirements are too restrictive (height and post size); that 
there are types of fencing materials other than those proposed 
that are or could be successful; and that rules concerning 
fence construction should be more flexible. several game 
farmers noted that steel and concrete configurations work well 
for fence corner; several advocated use of electric fencing; 
and one offered very specific standards for electric fence 
stating that most electric fences that have failed were not 
properly installed. 

Respoogo: Proposed fencing standards were revised with 
emphasis on performance standards rather than construction 
standards, allowing game farmers to design fences that best 
conform to local conditions. Based on past and current 
problems with electric fences (in other states as well as in 
Montana), this rule specifies that electric fencing may be 
used only to supplement conventional fencing material. 

Comment: Several game farmers maintained that fencing 
requirements should vary according to the game farm species 
being confined (i.e., fallow deer and elk do not require as 
high a fence as other species of deer). several also 
complained that excessive fencing requirements are the result 
of an incorrect assumption on the part of FWP that game farm 
animals are like wild animals (i.e., they try to escape). 
several game farmers objected to the requirement that fencing 
material be secured to the inside of the fence posts. 
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Rfsponse: The departments maintain that in the case of game 
farms, fence construction must be designed to keep wild 
animals out as well as to keep captive animals confined. This 
position is due to the statutory requirements and to the fact 
that any mingling between wild and game farm animals increases 
the risk of disease transmission to wildlife and in the case 
of some species, the potential for hybridization. Any disease 
transmitted to wildlife from game farm animals would in turn, 
become a threat to domestic livestock. In some locations, 
pressure on the fence may increase substantially during the 
breeding season. An adequate fence designed to prevent both 
ingress and egress is therefore a necessary and responsible 
approach to minimizing and managing animal health risks. The 
requirement that fencing material be secured to the inside of 
the fence post has been deleted. 

Comment: several game farmers objected to the requirement 
that fences used to confine carnivores extend three feet below 
ground level, noting that a coyote or wolf can dig under such 
a fence and escape. Several game farmers also advocated use 
of concrete floors that would preclude escape by digging. 

Response: The language in the rule was clarified as to the 
installation of wire to prevent digging out of enclosures and 
provisions for a concrete floor were added. 

~omgent: several game far.ara indicated tbat they had spent 
a lot of money to build fences that comply with existing 
rules, but not the proposed new rules; that these requirements 
should be considered only for new game farms; and that 
existing game farms should be grandfathered. It was suggested 
that game farmers whose fences passed a statewide game farm 
inspection in March should be exempted, including those who 
had fixed any problems that were discovered during the 
inspection. 

Reaponst: This rule was revised to exempt fences that meet 
the following conditions: in place as of May 15, 1992; meet 
the current 7 1/2 fence height requirement and have been found 
to be adequate by FWP. 

Comment: Several game farmers complained that FWP approval of 
gate locations amounts to over-regulation. one game farmer 
maintained that restrictions on gate location could endanqer 
her life in the event that she had to escape from a game farm 
animal. 

Raaponaa: Due to the practice of locating and daaigning gataa 
in a manner to accomplish capture of wild animals and the 
continuing economic incentives to do so, FWP believes that it 
must regulate this aspect of game farms to protect publicly 
owned wildlife resources. The rule hae been revised to 
specify that FWP approval applies only to gates in the 
perimeter fence. 
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RULE III 12.6.1504A GAME F.ARM RIJIORTilfG (1) Reports 
must be ~ reCOrded on the fora& provided by the department 
of fish. wildlife and parks and must be filled out completely 
and accurately. 

(2) No pages in the game farm record book may be 
discarded. Voided pages must be sent to the department 21 
fish. wildlife and parts (Helena office). 

(3) Gaae fa~ ~epe~e .we\ ~e e~i\\ed f••• \laes a 
year, ftS la\er •han fiwa days af\ar \be fellewin! de\eal 

Gas •••••''•• la1 final an-al repeA -•• ~e 
eq~ai\\e• hy ronvorw 31 and ••' ll•• ••r• 1••••• Tbe annual 
game farm report must be Submitted to the department of fish I 
wildlife 'nd ports tUtltpa oftigel by January 31, 

(4) Renewal of a game farm license is contingent upon 
timely and accurate completion and submittal of required 
reports. 

(5) Game farm record books and reports must be kept on 
the premises of the licensed game farm. residence of tbe same 
farm gperator gr monager or his/her principal place gf 
busin11s. so long a& that location is within the st4te of 
Mgntano I Tbe designated locatign gf tne game faa reCQrd 
bo9k• and repqrts must be declared to the department ot: fish. 
wildlife And parka CHelena gfticel. 

(6) PUrchases, sales, escapes, recaptures, deaths and 
births must be reported in the game farm record book provided 
by the department at t:ish. wildlife and parts. 

(71 Gpa tam gperotpra are raquest&d tg nptity the 
department of tiab. wildlife an4 parks lreqignal warden 
captain!. in advance of· his/her annual animal census. 

AUTH: Sec. 87-4-422, MCA 
4-422,Lll_, MCA 

IMP: Sec. 87-4-417 and 87-

comment: Swanser suggested that no further rules are 
necessary, since the department "has made no effort to ever 
advise the licensee if there ora any problems with his 
records. , ,; If it's not broke, don't fix it." 

swanser expressed concern that the requirement that no 
pages be diacarded and that voided paqea be sent to the 
department would be looked on as possible illegal actions. 

swanser challenged the requirement that reports be made 
four ti .. ll a year when the statute requires only an annual 
report. 

swanser complained about the provision making the renewal 
of a qama farm license contingent upon accurate completion and 
submittal of required reports. He claimed that the provision 
violates 87-40412, MCA, which provides that the department 
ihAll renew the license upon payment of the renewal fee if 
the licensee has not violated any provisions under which the 
license was granted. Citing a letter from himself to Keith 
Kelly, he claimed the statutory provision was adopted as law 
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to insure that the license would be renewed unless the 
department has taken action to revoke a game farm operator's 
license. 

swanser and others requested that game farm recorda be 
allowed to be kept either at the home or the principal place 
of business of the game farm operator, as long as the 
department knows where they are kept. 

swanaer agreed that reporting sales and purchases is 
fine: however, he objected to reporting escapes and 
recaptures, since there is already a separate record where the 
department is notified of any escape and recapture. 

Response; swanser' s knowledge about problems with record 
keeping is incomplete; the FWP has, in fact, informed game 
farmers of problems that it has experienced. This experience 
demonstrates that there is a need for some changes. 

The departments find that the fear that failure to follow 
the discarded and voided pages rule will result in charqas of 
illegal action is not a basis for delating the requirement. 
Game farmers are, of course, required to comply with statute 
and rules, and failure to do so may always result in a charge 
of illegal action. Inadvertent failure to comply can always 
be taken into consideration by the enforcement officer in 
charge of the case. 

The departments do not agree that renewal baing 
contingent on accurate completion and submittal of required 
forms is a violation of 87-4-412, MCA. Section 87-4-412, MCA 
states in relevant part, "The department shall renew the 
license upon payment of the renewal faa if the licenaae has 
not yiolated any proyision under whigh tha license was 
granted." The departments interpret this language as 
allowing, and in fact, perhaps requiring renewal only if there 
is compliance with laws and regulations. The rule does not 
violate the provisions of 87-4-423, MCA that provides for 
correction of a violation; the department would r•ad these 
statutes together in enforcing the provisions· of this rule. 
The departments do not accept the letter from swanser to Kelly 
as definitive legislative history, but rather as the 
interpretation of a representative of game farmers in the 
legislative process. 

The departments accept the request that records may be 
kept at the home or the principal place of business of the 
game farm operator as long as the department knows where they 
are kept. Language has been added to reflect that change, 

The departments do not accept the comment regarding 
escapes and recapture. Although Section 87-4-419, MCA, 
requires immediate notification when a game fara animal 
escapes, the intent of that requirement is to allow the FWP to 
recapture the animal, if necessary. The requir-ents for 
reporting of purchases, sales, escapes, and recaptures, as 
well as deaths and births in this rule is to allow the full 
documentation necessary to account for the number of aniatla 
on hand and to help assure that the statutory mandate that 
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ani~ala on hand have not been illegally captured fro~ the wild 
is imple~ented. (87-4-418, MCA) 

Comment: Many game farmers voiced objections to the proposed 
quarterly reporting require~ents and stated that they believe 
the current annual reporting requirement to be sufficient. 

Response: The proposed quarterly reporting requirement was 
pro~pted by inadequacies of the current require~ent to report 
only once a year. However, FWP has opted to ~aintain the 
current annual report due to unclear legal authority to 
implement reporting requirements as proposed. 

comment: Several ga~e farmers stated that the current report 
form issued by FWP is inadequate and unclear. It was also 
suggested that if mistakes or violations are found in reports, 
FWP should give notice and a reasonable length of time to 
correct the problem. 

ResPonse: Staff of FWP has designed a new report form 
designed to facilitate full and accurate reporting of ga~e 
farm transactions and minimize the potential for error in 
reporting. 

12.6.1506 CLQVEN-HQQFEP AHIMALS AS GAME FARH AHIMALS 
(1) All ani~als of the order Artiodactyla, except the 

fa~ilies s~idae 1 camelida&T and hippopotamidae, are game farm 
animals under the definition described in section 87-4-406(4), 
MCA, provided that the following animals in the ~ 
families suidae and bovidae are not considered game farm 
animals under section 87-4-406(4), MCA: domestic Rigs. 
domestic cows and vaka, domestic sheep, and domestic goats 
which are not naturally occurring in the wild in its country 
of origin, and bison. 

AUTH: Sec. 87-4-422, MCA IMP: Sec. 87-4-4'l-Q6, and 87-4-
.ii.L{ll MCA 

Comment: Swanser commented that it appeared that the yak was 
inadvertently left out of the rule, and stated that the yak 
should be considered a domestic animal like the bison. A game 
farmer that raises yak requested that yak be deleted from the 
definition of "game farm animal" since yaks are domestic in 
their countries of origin, pose no hybridization or disease 
risks and do not require an 8 foot fence for contain~ent. 

Response: The depart~ents agree that this change is 
appropriate and have revised this rule accordingly. 

RULE IV 12.6.1507 DEFINITIONS (1) ''Bill of 
sale/transportation" is a form evpplied utilized by ~ 
inspectors of the department of livestock to document sale and 
move~ent of game farm animals. 

(2) "Bred" mearuJ repredue~ie" ef ~Jame fa- aAimals. 
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(~)lll "Conventional fence" is the woven or welded wire 
fence used to enclose game farm animals. 

(4) •eapare•ent;• !a 4!ha elepart;•el'lt; sf fiah 1 wildlife, 
al'lll parka, 87 4 496 (1) 1 MSAo 

(S).Lll "Disease, communicable" means a disease that 
can spread from one animal to another or to humans. 

(e)l.il "Disease, dangerous" means a disease that can 
cause catastrophic animal loss or risk to human health. 

(7) "Fenaa r!,ht; sf way• ••ana a d!aeanae e~al 4!e the 
hei,ht af the aenveRt!eRal fanae 1 BR bath aillee ef the feneeo 

(8)1.6.1 "Game farm" means the enclosed land area upon 
which game farm animals may be kept. 87-4-406 (J), MCA. 

(9)i.1l "Handling facility" means an enclosure ~ 
inel111elee a •11111eeee ah11141e fel' illapee41!"'! that includaa .AD 
animal restraining device Csuch As a squeeze chute! to 
facilitate inspectign and handling o.t. individual game fArm 
animals. 

(H)..(ll "High tensile fence" means a fence eight teet 
above ground composed of wire capable of maximum stretching. 

(H)ill. "Holding facility" means a fenced enclosure 
(used in conjunction with the handling facility) to hold game 
farm animals for individual inspection, marking or treatment. 

(HU.!!J "Immediate" means without delay. 
(H)111.l "Mingling" means mixing game farm animals 

together with other animals. 
(H).L.lll. "Quarantine area" means an aPProyed enclosure 

wi~iR the !••e far. {separate from the holding and handling 
facilities) used to ~ isolate newly acquired or diseased 
game farm animals. 

(H).i..Ill. "Prohibited game farm animals" means animal.11 
that are Prohibited from impgrtatign for pumgses gf game 
farming pursuant to section 87-4-424. MCA. apee1ee end 
hyllriela 1 thereef whish, llaaallae af llehavieral t;l'aita ar 
b!alatiaal eanaidaratieHa 1 pees a e"baeantsial threats 4!a 11at!i¥e 
wildlife pap"latlienso 

( ~) "Bar tag re~f~~est fer.u •saRa a fer. •eell t!e •e~eetl 
ear tsage fer Hevly aelfllirell ga•e farm aniMals. 

c 151 "Restricted game form animals" means animal species 
subiect tg specific impgrtatign restrictions. 

C 51 "Qgmeatic" means those populotigna gf animals whis;b 
through lgng assgciation with humans haye betn selectiyely 
bred tg a degree that has resulted in genetic s;hanges 
affecting the colgration. temperament. s;onformotion or otber 
attributes gf the sp~s;ies tg an extent that makes them unique 
and distinguishable from wild indiyiduala gf their species, 

f 101 "Hybrid" means an animal prgduced trgm a mating 
between twg animals of different species or subspecies. 

AUTH: Sec. 81-1-102Cl), 81-J-202. 81-3-202 And 87-4-422, 
MCA IMP: Sec. 81-3-210(1), 81-2-102(1! ld), 81-2-102(1!Ce). 
87-4-415 87-4-422, MCA 
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Comment; Swanser commented that the definition of "bill of 
sale" is unnecessary and should be deleted. He stated that 
this is covered by statute and DL rules and statutes. 

Response; The departments believe that this definition should 
be maintained to clarify provisions of rule 12.6.1502 A .. 

Comment; swanser recommended deleting the definition of 
"bred" as unnecessary, since game far~~~ licensees are 
authorized to breed captive game farm animals. 

Retponee: The term "bred" has been eliminated from the list 
of definitions. 

Compent: Swaneer commented that the definition of 
"conventional fence" should be defined as a parameter (sic) 
fence only. 

Besponse; The term "conventional fence" refers broadly to 
traditional fencing materials (in contrast to electric 
fencing) while the term "perimeter" refers to the location of 
a fence. Where the term "conventional fence" is used in the 
rules to apply specifically to perimeter fencing, the word 
"perimeter" has been inserted. 

comment; swanser recommended that Nos. J, 4, 6, B, 9, 10, 11 
and 16 be transferred to the DL. 

Response: This comment is addressed by the joint adoption of 
these rules by both the FWP and the DL except for definition 
16, which has been deleted. 

Comment: Dan Weppler objected to No. 7, "fence right of way" 

Response: This definition was deleted because it is no longer 
needed following revision of the language in rule 
12,6.1503A. 

Cop!l!ent: Weppler objected to the definition for No. 6 
"handling facility" on the basis that it specifies a squeeze 
chute as an animal restraining device. 

Response: The language of the rule was revised to reflect 
this comment. 

Comment; swanser commented that No. 12, "Prohibited game farm 
animals." is improper and in violation of 87-4-424, MCA, as 
well as being inconsistent with the proposed rules, while 
attempting to nullify the statute and establish new criteria. 
He also criticized it as vague and, therefore, impossible to 
determine what is meant by the definition. He recommended 
that the provision be deleted, Weppler objected to this 
definition on the basis that it is based on opinion rather 
than scientific proof. 
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Response; The language of the definition has been altered to 
clarify it and to reflect statutory language. 

The prohibition of certain species is due to traits of 
these species that pose substantial risks to wildlife andjor 
domestic livestock threats that have not been found to be 
preventable or manageable. such threats include behavioral 
traits (such as difficulty to contain or confine), threat of 
hybridization with native species (as with red deer or 
mouflon), disease threats- including introduction of exotic 
parasites - (such as members of the wildebeest family that 
carry malignant catarrhal fever) and other damage to wildlife 
resources, including wildlife habitats (in the case of wild 
boars). All of these threats are well documented in case 
historieS~ supplied by wildlife managers and animal health 
experts in other states, provinces and countries as well as 
Montana who have had extensive experience with these animals; 
in published material in technical journals and other printed 
media; and as relayed by widely recognized researchers in the 
areas of animal health and wildlife biology. Every species 
classified as "prohibited" in Montana has been previously 
classified as "prohibited" in other states and provinces and, 
therefore, are the subject of regional or national concern 
rather than concerns unique to Montana. 

RULE V 12.6.1508 GAHE FARM DESCBIPIIOH (1) A game farm 
operator must provide a scaled drawing or map of the proposed 
exterior boundary, holding and handling facilities, location 
2t quarantine area, and proposed location of all gates, at the 
time of application for a game farm license. 

AUTH: Sec. 87-4-422, MCA IMP: Sec. 87-4-409, MCA 

Comment: Swanser commented that there is no problem with 
submitting a drawing if one is available. However, he 
recommended that the word "proposed" be inserted before 
"boundary" and "facilities", since the statute iioes not 
require that the fence and facilities be built at the time the 
license is obtained. He noted that this should also be part 
of the application form in 12.6.1501. 

Response: swanser•s comments are accepted; changes have been 
made in the rule to reflect them. 

comment: Dan Weppler opposed this rule unless the provision 
for a quarantine area is stricken. 

Response: The language of this rule has been modified to 
reflect revisions in the rule governing quarantine areas, 
which reflect Weppler's concerns. 

RiU§ ¥1 6IiB ~IMifAfl9N6 (1) 
paee••• •• efteleeure .. y ftet eHeee4 
lieeftsad p~ier •• effee~iwe da•e ef 

649 •••••· e ... far.. 
these ~lee are eHeape 
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(2) 'l'he aa1ei ... ael!'eata ellaleaell a,y a eiftfJle l)aae fa­
-y Ilia~ ••••II 1 1 288 ael!'ea, Ga.e fa-. lieeftaell pl!'iel!' 'te \he 
effee4ro!<.•e eta•• ef t;l!!leae l!'lllea al!'e e11eap\ fl!'eM \hie lial'ta\ie11o 

AIJ'Pffr Seeo 8? t 122 1 MQA IMPt See, 8? 4 t99 1 MGA 

Comment: swanser claimed that the proposed rule is "clearly 
in violation of 87-4-409, MCA, and that FWP does not have any 
authority to impose size limitations. Many other game farmers 
voiced objections to this rule on the grounds that it violates 
private property rights or ia unconstitutional. 

Regponse; The size limitation has been deleted. 

RULE VII 12.6,1509 UOLQIKG liD BIIQLJIQ FACILITIES (1) 
All game farm operators must baye holding ana handling 
facilitiea tbat enable han4linq. marking and indiVidual 
identification a,e aa,le b he111ile 1 -•k lllld i11llwiwelly 
illell•ify 2! all game farm ani-le on the premises. A 
permanent or portable handling facility must be on the game 
farm at all times. 

AUTH: Sec. 87-4-422, and 81-1-102(1), 81-3-202. MCA 
IMP: Sec. 87-4-406. 87-4-409, And 81-3-203, MCA 

comment; Swaneer commented that this rule should be 
transferred to DL. He also suggested that proposals for 
holding facilities, handling facilities end quarantine areas 
be proposed by both FWP and DL. However, according to 
Swanser, these should be recommendations and not be mandatory, 
with flexibility being allowed. It was suggested that access 
to rented handling facilities would be adequate. 

Response: The adoption of the rules by both departments 
addresses swanser's co111111ents relating to involvement by the 
DL. The suggestion that these requirements be in the form of 
recollllllendations is not adopted. The depart111ents believe that 
basic mandatory criteria are necessary in order to carry out 
their regulatory responsibilities under the relevant statutes. 

RULE VIII 1jilo6.1510 OUARA!frlNE AREA (1) All fJ••• laNa 
mMa't ha~e ~e.an&i111e faailieiea lleai9fted 'te p~e~enil •illfJlillfJ 
ef afti•els in ~· ~arafttillie faeiliey with e\her f)ame faiN 
animals and wi~h 111a~ral wildlife, 

( 2) 'l'lte lf\lal!'eR8ifte area -•• a,e wi~ill ~· ellilel!'iel.' 
se•nllal!'f ef ~· tame fa.-, eit•ailed d~ill 1 dewnat!reaa and 
daWRWillli ef ~· •aiR faeili4!¥o 

(3) lhe ~al.'aft\ille Ill.'&& -•• ~e eftaleaell ey a de~le el!' 
eelill fe..,ee, lf llaiHI:le lenei1119 is Hell, tift-• lllta41 llle a 
•ini•~ ef li~• fe_.. a,e\ween eaeh fefteeo BeiHile feneiiiiJ .... 
lila ~he a .. a etallidal!'ll anti 'f111llit!y ae the -eerier "'-"ll&l!'f 
Feftee-.- ( ll Eyerv game faa must haye an approved auarantine 
facility w~thin its exterior boundary or submit an action plan 
to the department of livettock that quarantee1 access to an 
approyed quarantine facility witbiD tbe gtate of Montana, 
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{tl An opproyed quarantine facility is one tbat meets 
criteria set by the state veterinarian of the department of 
livestock. 

(bl The gyarantine area must meet the tests of 
isolation. separate feed and water. escape security. and 
allowances for the humane holding and care of its occupants 
for extended periods of ttme. 

{ill Should the imposition of a quarantine become 
necessary. the game farm owner must proyide an on-site 
quarantine facility or make arrangements at his or her own 
expense to transport tbe animals to tbe approved quarantine 
facility named in the quarantine action plan. 

AUTH: Sec, 87 4 4~2 1 81-2-103. MCA IMP: 
102(1\ (el MCA 

Sec. U::2=-

Comment: Swanser•s comment on the rule governing holding and 
handling facilities also applied to the rule governing 
quarantine areas. 

Respons.e; The response to swanser' e comments on the rule 
governing holding and handling facilities also apply to the 
rule governing quarantine areas. 

Comment: Game farmers made the following recollllllendations 
regarding quarantine facilities: that the rules should 
require best fencing standards and should allow game farmers 
to build quarantine facilities to their own standards; rules 
should require only minimum quarantine standards since animals 
can be infected from insects: rules on a quarantine area 
should be a recommendation only - not mandatory; that there is 
no need for quarantine areas for people whose animals have 
tested clean; that a quarantine area should be optional 
because it is needed only if ordered by the OL; standards for 
a quarantine area should be left to OL; and that more 
flexibility is needed in this rule. Specific lanqoage that 
was objected to included requirements that the facility be 
located "downhill, downstream and downwind" and the use of 
"solid fence". 

Response: In the context of the animal disease risks 
associated with game farming, the departments believe that the 
quarantine facility requirement must be mandatory in order for 
them to carry out their respective mandates with regard to 
protecting the health and well being of wildlife and domestic 
livestock. New language specifies that quarantine facilities 
must meet criteria set by the state veterinarian of the DL. 
Flexibility was built into the language of the rule to allow 
a game farmer the option of designating a quarantine facility 
elsewhere in the state to which be or she has been guaranteed 
access if needed. 

Comment: Don Ferlicka, DVM (DL) stated that pre-entry 
quarantine is a sound disease control principle; that an 
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industry standard for quarantine facilities is desirable; and 
that designated adequate quarantine facilities have to be 
available due to the fact that aost Montana gaae farmers are 
importers. He also reiterated several situations where 
absence of a suitable quarantine facility presented 
difficulties in accomplishing necessary disease testing. 
Several citizens eaphasized that disease control is a key qame 
farm issue and that the state can't be too careful with regard 
to disease control and quarantine requirements to protect 
wildlife and livestock. 

Besponae: The elevated role of the DL in approving quarantine 
facilities is evident in revision of this rule, in language 
developed in large part by DL staff. 

RULE IX 12. 6 I 1511 LICENSING LIMITAtiON ( 1) 'Pfte 
depa~me~~ may de~y a liee~ae •• li•i\ ~he apeeiea e• a•ea \a 
be eneleaed i~ erder ~e pre~eeii \he a4!a~e' a wildlife reee-..raea 
fre• de~rime~\al i~~paeea. l~~pee~a \he~ will l!la ee~eidered fell!' 
limi\a\ie~ •• de~ial 1 i~al-..de b~\ ••• ~·~ li•i~ed \al 

i•l hal!li~a\ eempaeiiiie~, de.a9e 1 er dea~~e~is~r 
tl!ll die~p'6ie~ ef •i91!'a~ien 1 l!ll!'eedift9 1 er ree•i~9 sl!'eae 

a~d s~rviwal ef ye~"'' 
(e) pl!'eda~ie~r 
(II) tla~gel!' toe h~mana er llemeatoie lh•ee\eeJ[ prepertoyt er 
(e) llieeaae, 
(2) If '6he appliean\ disagrees wi~h ~e depar~••~•·e 

Eie4!ermina'6ien 1 he/el'le -y appeal '6Jie liee:ieie~ ee 4;Jie fieh, 
willllife a~ll pal!'lls ee-i1.1sie~, if ~etiee ie 9h·e~ wi\hi~ te~ 
tiay1.1 ef the de~ialo 

(a) Ga•e farm animals m-..a'6 l!le identified a~d apprewed l!ly 
~epar4! .. n'6 ~efere plae .. a"' an a •••• fa ... 

(4) N~· eene~~e~ien er addi~iane \e an &Hie~ift9 9a•e 
farm faeili~y ~·~ l!le app•e~ed l!ly ~he depa•e•e~~ l!lefe~e it may 
se ~sed fer ·~ ga•e farm ae~iwl~, 

Cll Expansion ot existing game fArm facilities 
(construction of buildings or new postures> oytside tbe 
confines of a currently approyed perimeter fence auat be 
approved by tbe department of fiab, wildlife and parka pripr 
to use for any game fArm activity. 

(2! Game tarpa license applications or exnansiona oro 
sub1ect to pyhlip notification and a pyhlip pogment process 
prior tp a depision on tbe application. 

AUTH: Sec. 87-4-422, MCA 
IMP: 87-4-409, and 87-4-424 1 MCA 

Comment; swanser claims that this Rule "is clearly in 
violation of section 87-4-409, MCA." He goes on to state that 
there is no authority to deny an application for a license so 
long as you are a "qualified applicant" and that a license 
cannot be denied to liait either the species or the area 
enclosed to protect state wildlife resources from detriaental 
impacts. He also believes the rule is "so unconstitutionally 
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vague it is impossible to determine what is meant." He 
concludes with the statement, "Here again, we see an attempt 
by the Department to kill game farms andjor to deny them a 
license without statutory authorization. No authority exists 
to even consider the criteria proposed in Subsections (a) 
through (c). Other game farmers agreed that this rule "goes 
too far". It was also stated that denial of a license is not 
necessary and that FWP should mitigate any problems that might 
create a hazard. 

Response: The departments do not accept the accusation that 
they are trying to kill game farms. Section 87-4-409, MCA 
states only that a game farm license shall be issued only to 
"a responsible applicant" who owns or leases the premises on 
which the operations are to be conducted and who has fenced 
the area. The statute does not define "responsible 
applicant", and the departments interpret that very general 
description as being ripe for interpretation by a rule such as 
the rule for licensing limitation. Specific criteria designed 
to protect public interests related to wildlife resources have 
been replaced with a public notificlltionjhearing provision 
that provides the public an opportunity to air any public 
concerns prior to issuance of a game farm license by FWP. 

Comment; swanser complains that since the "underlying statute 
is illegal and without statutory authorization" any reference 
to an appeal should be deleted as well." 

Response; The departments interpret this comment as 
criticizing the rule rather than the statute, as stated. 
Although they do not agree with the assumption of the comment, 
the departments do agree that the commission is not an 
appropriate appellate body and therefore reference to an 
appeal process has been deleted. 

Comment: swanser criticizes subsection (3) as. already being 
covered by the importation and transportation requirements. 

Response: Subsection (3) has been deleted. 

COJIIIent; Swanser suggests that subsection ( 4) should be 
deleted or limited to construction outside the existing 
facilities, or amended to refer only to an expansion of an 
existing game farm where new lands are enclosed. 

Response: The language of this rule has been amended to 
reflect this comment. 

comment: It was suggested that revision of this rule should 
address some kind of public notification or hearing before a 
new game farm license is issued (such as the process required 
for activities in the floodplain with specific notice sent to 
the hoard of county commission and city councils). Included 
with this suggestion was an example of a game farm which had 
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a detrimental effect on adjacent landowners. It was pointed 
out that adjacent landowners should have had an opportunity to 
comment before a license is issued. 

Response: This suggestion was incorporated in revising of the 
rule and replaced specific criteria that would have been used 
by the department of fish, wildlife and parks to assess 
potential detrimental impacts to public wildlife resources. 

RULE X 12.6,1512 NE!f SPECIES (1) To add a new game farm 
animal species to an existing game farm, the licensee must 
submit a new application listing the species desired. The new 
species may not be acquired or possessed until the department 
approves the new application, and inspects and approves the 
facility for occupancy by the new species. 

(2) The game farm licensee must obtain, purchase, board, 
or lease game farm.animals from properly licensed or legal 
sources. 

AUTH: Sec. 87-4-422, MCA IMP: Sec. 87-4-409, MCA 

Comment; Swanser commented that the proposed rule violates 87-
4-414, MCA, which classifies gaae fara aniuls as private 
property and gives the owner the right to acqgire, grow and 
dispose of those animals as long as it is done in coapliance 
with this act. It was his opinion that as long as the animal 
is a permitted animal under the act, no new application should 
be required. In addition, he stated that there is no 
statutory authorization prohibiting hia from acquiring or 
possessing a new animal at any ti••· He stated that the only 
legitimate concern would be if the fencing was inadequate for 
the new species, and that this could be handled by appropriate 
changes to the proposed rule. He did not propose specific 
changes. 

Response; The departments do not believe the requirement of 
submitting a separate application for a new species violates 
the owner's private property rights. The departments believe 
that the requirement is consistent with 87-4-409, MCA, which 
requires that the species to be kept constitutes an essential 
part of an application. contrary to swanser•s claia that 
the~e is no authorization prohibiting him from acquiring or 
poasessing a new animal at any time, under the qame fan 
statutes, such acquisition or possession is only legal if all 
requirements of statutes and rule are met. The tactual 
situation Swanser pointed out is indeed one of the situations 
that givea rise to a need for this rule; since he did not 
offer alternate language, the departments find that the 
situation can be appropriately handled by the rule as 
originally drafted. As swanser is aware, the rule formalizes 
a practice of FWP that has been going on for some time. To 
date, there have been no complaints about it or the way in 
which it has been administered. 
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Comment: A game farmer objected to the rule on the ground 
that it precludes him from acquirinq animals that may be 
offered at auctions. He proposed instead that a person be 
allowed to buy the animal and then keep it in quarantine until 
there is a determination whether or not he can keep it. 

Response: The previous response applies to this comment. 

RULE XI 12.6.1513 GAHE FARM AHIHAL IDEHTIFICATION: 
CLOVEN HOOFED UNGULATES (1) Game farm animals owned Q:£ or 
transferred to any game farm within the state of Montana must 
be individually identified by the method prescribed by the 
department of fish. wildlife and parks and the department of 
livestock. 

( 2) 91'1iy me>\<ai t.aEJs may be 11sed IIRlesa aJ'Iet:her met.hed ef 
idettt:ifieat.iefl ie appre•ped l!!y t.he depart.meflt., 'i'aEJs 1111eti be 
plased eft t.he lower edEJe et t.he let• ear ae eleae ee ~e hee• 
as pesaibleo Eyery game farm animal must be marked with a 
tattoo registered to the game farm licensee (original owner) 
bv the department of liyestock, Tbe tattoo must be placed gn 
the left ear of the animal, 

C3) Eyery game farm animal must in addition be marked 
with an ear tag issued by the department of fish, wildlife ana 
Darks, Ear tags must be plocea in a location specified by the 
department of fish, wildlife and parks, 

(~)Lil Tags or identification numbers must be requested 
from the department of fish, wildlife and parks, enforcement 
division, Helena 444··2452, during business hours. Licensee 
must state the number and sex of animals to be marked. A 
department of fish. wildlife and parks representative will 
deliver the tags/identification to the game Corm aperatgr. 

C5l Game farms that maintain animals for the primary 
purpose of photography or filming have the option of uaing 
another form of inaiviaual identification at an alternative to 
the designated ear tog, the proposed manner in which such 
animals will be individually iaentified must be subgitted by 
the owoer to the department of fish. wildlife ana parks fgr 
approval. 

(&)l.ll If a ta9 is lest 1 When loss of an animal 
identification tag is discoyerea, the licensee must notify the 
department gf fish, wildlife ana pprks immeaiately, within 73 
hell•• ef when ~e less ie ~ises~ere~. The animal must be re­
tagged with approved identification wi~in ten ~a,a ef 
netifyirtg the deFartmeRt. sf leas. as soon as possible; but in 
no case later than January 31 of the yepr following the losa. 

(4)111 Identification assigned to eaeh an indiyiciuol 
game farm animal may not be transferred to any other animal. 
er ~s far. 8Fsra>\<iefto 

(~)Lit Any t.aEJfidentifieatieR that has eeee•e det.aehed 
tre• the animai •~at ee ret~•Red te t.he depa•e.ant 
i .. ediately. Any indiyiauol identification marker issuea by 
tha deptttment of fish. wildlife and parts that is found tg 
hpye become dettched from thg pnimal for wbich it was isauga 
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must be returntd to the dtpartmlnt of fish. wildlife and parks 
<Htleno gffictl immtdiottly. 

(6)11l. All ntwborn game form animals must be ~lliJIJell• 
individually marted by Qctgber 1 or prior to removal of the 
animal frqa tbt qaae fora pr19i•••· yhichwyar it tarliar. 

(a) vi~iR 11 !lays ef ~i~ er1 
(~) prier ee ~~ ••••Jel ef eha eni•al fre• ~~~ •••• 

fa .. faetU•Y• 
(71 Ga•• fa.- ant.als ~eewlled 1 leeeed, er ~tlll •• • 

lieeneell IJ••e fe.- fer ... e ehtn ••n llayt ~·• ~e •••••• in 
aeearllanee vi•~ ~••• rules 1 if ~~ IWRir'e lieenaift! •••~• 
dees ne~ ••~ire indiwidual illeneifleeeien. 

(a) carnivores must be identified with the proper 
tattoOing method as required by 87-1-231, MCA, ARM Rules 
12,6,1901 et seq. Tattoo numbers must be requested from the 
department, enforcement division, Helena, 444-2452, during 
bu11iness hours. ., 

ClOl Game farm anipls acquired from onothar 
state/province puat b8 Mrktd vip, a llqpt.AD& ear tag yip,ip 30 
dayg of importation. 

AUTH: Sec. 81-3-202. 87-4-422, MCA IMP: Sec. li=l.= 
~. 87-4-414, 87-4-41' and 87-4-422(2). MCA 

Cgmment: swanser and other qame farmers comaanted that this 
rule should be under the DL. 

Response: The decision to issut these rules from both the 
departments of livestock and fish, wildlife and parks 
addresses the comment. It should be noted that both agencies 
have statutory authority to concern themselves with 
identification. The department believes that joint rules 
address this area of overlapping jurisdiction. 

comment; swan11er suggested that consideration should be given 
varioue kinds of identification and that a grandfather clause 
should bt added approving all existing identification 
techniques. several ga- farmers maintained that the type of 
aniaal identification to be used should ba loft to the 
individual qame farmer. It was also suggested that exotic 
animals be subject to a different marking system than native 
wildlife species. 

Response; It is the experience of the departments that an 
industry standard featuring ptr~~AJ~ent aarktrs establi8hing 
both ownership and individual identification of q•- fana 
animals is a prerequisite to carrying out their 
responsibilitias to addrass aniaal health and wildlife 
manaqeaent issues. Provisions have been made for a reaaonable 
period of tiae for gama farmers and for both departments to 
implement new marking and animal inspection requirements for 
game far. animals. 

Comment: several game faraers objected to the requir-nt 
that calves/fawns be marked by the ti .. they are 15 days old 
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for the following reasons: they are hidden and hard to find; 
they may be injured or killed through handling or abandoned by 
their mothers; their mothers will attack; tags are easily lost 
when put on animals less than 6 months old; there aren't any 
real good marking systems - tags are too often lost; ear tags 
are unsightly; and handling and marking "free-roaming" game 
farm animals would damage their health. several game farmers 
objected to the requirement that lost ear tags should be 
returned to the department on the basis that they often cannot 
be found. They also requested that the timing of marking or 
remarking qaae farm animals be lett to the game farmer - llS is 
the ca .. with TB testing - and that certain periods of time 
that animal hllndling must be avoided include the period that 
llntlers are in velvet, and when cows are pregnant and that 
placement of ear taqa should take place when animals have to 
be handled for other reasons. 

Response: The language in this rule was revised to require 
marking of young of the year by October 1 or removal of the 
animal from the game farm facility. Rule language was also 
revised to facilitate remarking ot aniaals that have lost 
their identification markers "as soon as possible" - but no 
later than January 31 in the year following loss (the date 
that the annual report is due). 

Comment: Several game farmers pointed out that metal ear tags 
are unacceptable for operations that maintain animals for the 
purpose of photography and filming and that an alternative 
marking method should be allowable for such operations. 

Reaponee: Thie comment was accepted and is reflected in the 
rule revision. 

RULE XII 12.6.1514 TRANSPORTATION ( 1) Game farm 
licensee must verbally notify the department of livestock ~ 
lees e~eft 73 he~ .. prior to import, transport, transfer or 
disposal ot any game farm animal. 

(2) G-e ••- 11••-•e -•• asnd eha 11!11 ef 
aaleftll!'anepana41iaft tie t!Jte depa•t~•eft41 ·..-!t.h!ft 19 days af afty ef 
ebe Mler:a •••nsaatl!eftlh Gapy af tilts 11!11 af 
salafel'a-pa!Ma41ieft •-• aaea.,atty ~e !~~pel'41 1 411'aftapal'41 1 
~l'aftaf .. •• diepaaal af t••• fa- afti•alao tne t4ir4 copY 
Cto purchoaar or transferee! of the bill of 
sale/transportation must accompany the import. transport, 
transfer or disposal of ape farm animals Cboth liye and 
JlndL. 

(l) Game farm llnimals may be trllnsported from out of 
state through Montana if: 

(a) an!.als ... alA iR MantaDa fta laRte• thaft 73 he~rs 
aniaals proceed directly through Montana with no intent to 
~~ 

(11)1£1. animals are not sold, bartered, traded, or 
otherwise transferred while in the state. (Transfer does not 
include moving animals to another transport vehicle); 

9-5/14/92 Montana Administrative Register 



-1038-

(e).UU an official health certificate is obtained from 
the state of origin to show destination, origin, and proof of 
ownership of any game fara animals being transported; 

(4) a ta•e fa .. liaenaee re~eatla an eNtlenaien ef tli•e 
fl!'e• '!:he llepare•eRe (pt.enel 444 iil4Siil 1 Jtv.aineaa hev.l!'e) if 
ani•ale are ee r..ain in ehe etlaee fer •era tlhan 72 hev.ra fAR 
e~ttleneien •ey he trantlell lei!' teecl ea11ae eh-)r 

(e)i4l in emergencies, game tarm animals in transit 
are unloaded and temporarily held with prior approval and in 
compliance with quarantine rules promulgated by the department 
of fish, wildlife and parks and the department of livestock. 

(4) All game farm aniaals transported within the state 
must be aarked with identification approved by the department 
of lh•eatleell fish. wildlife and parks and the department g_{ 
liyestock, and accompanied by a copy of the bill of 
saleftlranspertlatlieR And tattoo inapectign certificate. 

(5) Game fan animal gametea (ova & ~ JI.Oiml) must be 
handled, purchaaed, aold or transferred under the same rules 
and laws as game farm animals. 

AUTH: Sec. 81-3-202. 81-2-707, 87-4-422, MCA IMP: 
sec. 81-3-203, 81-3-210. 81-2-703, 87-4-415 and 87-4-422C2l, 
MCA 

Comment: swanser and other game farmers suggested that this 
rule be transferred to OL. several game farmers suggested 
that the transportation procedures already in place for 
domestic livestock (inspection by brand inspectors and use or 
the DL bill of sale/transportation form) be applied to all 
movements of game farm animals. 

Response; This suggeation was adopted throuqh joint issuance 
of these rules and changes in the rule that replace uee of the 
game faraer•s invoice book with the requirement that all 
movementa of game far~~ anilllals be inspected by PL brand 
inspectors. 

cqmment: several game raraers objected to requirement or 72-
hour notice to FWP for •ovement of game farm animals. The 72-
hour requirement posed particular difficulties for 
photography/filming operations, promptinq the request that 
such operations be exe•pted or have an alternative method of 
tracking animal !llovements. 

Reeponaar The 72-hour advance notification requirement has 
been replaced by the requirement that animals to be moved 
shall be inspected by DL brand inspectora. The brand 
inspector may iasue a seasonal travel permit for ungulate• 
owned by photography/filming enterprises. In the case of non­
ungulates (including carnivores), the operator will be 
requested to keep a travel log listing all animal movements 
which would then be available for viewing anytime between 
required reports, 
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Comment: Don Ferlicka, DVM (DL) maintained that the 72 hours 
allowed for animal(s) to be transported through Montana is too 
long. 

Response: This provision was replaced with the requirement 
that game farm animals in transit through Montana proceed 
directly through the state with no intent to unload. 

RULE XIII 12.6.1515 IMPQftTATION (1) A game farm 
licensee may import animals into Montana only after obtaining 
the following: (a) an importation permit from tlUl animal 
health division, department of livestock, 406-444-2976; 

(b) a gaae farm license trOll the department of fish. 
wildlife and•parks that wh4eft is valid for the species to be 
imported; 

(c) an examination by an accredited veterinarian 
accompanied by an approved health certificate. eel!'tifyift'!J that 
the '"'--~ ••• disease fl!'eeo Minimu= specific disease test 
results and health statements that 111ust be included on ll 
health certificatee-&Pe for gamo farm animalCs! include: 

(i) All game farm animals in the shipment tested 
negative for tuberculosis, brucellosis and other diseases as 
prescribed by the department of livestock and 

( ii) the follqyinq atatement signed by an accredited 
veterinarian in the ~tate/province of origin: "To the best of 
my knowledge, animals listed herein are not infected with 
paratuberculosis (Johnes Disease) and have not been exposed to 
animal• inteottld w.lth paratuberculosis. All aRi-le aM 
faeilieiee eeewpied by aRi.ale dYl!'iftf the pl!'eeediRf a4 aeRtha 
are f••• fll!'e• tUseaae, u To the best of my knowledge, the 
premises of origin haye not been the site of a tignificont 
disease outbreak in tbe Previous 24 months tbat was not 
contained and axtirnated using recognized disease control 
standards," 

(2) Additional disease testing may be required by 
written notification from the department of fish. wildlife and 
RAXta or the state veterinarian prior to importation if there 
is reason to believe other diteates, ;parasites or other health 
risks are present (i.e. a recent outbreak of a disease not 
listed in this section). 

(3) All elk (~ elaphus) must be tested prior to 
importation for evidence of red deer hybridi~~:ation. Any 
ani111a1 testinq positive for red deer hybridization aay ibAll 
not be brought into the state. Any health certificate 
required by Title 81, chapter 2, MCA, to accompany imported 
elk found to be neqative for red deer hybridhation must 
include a certification by an accredited veterinarian that 
every elk in the shipment has tested negative for red deer 
hybridization. 

( 4) Imported animals must be isolated from other animals 
aft ~he lieensee'e pre•iees at an approyed quarantine facility 
for at least 30 consecutive days after entry into the state. 
Afti-la ellltlained Ire• free raR .. ift'!J o:.·ild seaelt by state el' 
fedel!'al 898fteiee Bl!'e •••-.• fre• this isalatlieft re~i•emeRt• 
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(5) The department of tiah. yildlite And parka finds 
that the following species, hybrids, or viable qametea (ova 
and aemen), are detrimental to existing wildlife and their 
habitats through genetic dilution, paraaites, disease, habitat 
degradation or competition. Possession of the following 
prohibited species, hybrids or viable gametes is prohibited 
except as authori~ed by the department of fish. wildlife And 
RAX&D in writing: 

(a) fit In the family Bovidae, all members of the following 
genera and hybrids thereof: 

Subfamily Caprinae 
Rudicapra (chamois) 
Hemitraqus (tahr) 
~ (goats, ibexes--except domestic goat, 

Qm:A~) 
Ammotragus (Barbary sheep or Aoudad) 
2YiA (only the mouflon species, 2Yia musimgn) 

subfamily Hippotraginae 
QryK (oryx and gemsbok) 
~ (addax) 

Subfamily Reduncinae 
Redunca (reedbucks) 

subfamily Alcelaphnae 
connocbaetes (wildebeeats) 
Alcelaphus (hartebeests) 
Damaliscus (sassabies: blesbok, bontebok, topi) 

(b) fU.t In the family Cervidae, all of the following 
species and hybrids thereof: 

Whi~e ~aile• •••• (e•opeilewa Ji.,ID .. DHD) 
Moose (Aloes aloes) · 
All red deer(~ elapbus elophus), and all 
hybrids with North ADBrican elk (~ elaohus 
canadensis, rooseyelti, manitobensis, nann9des and 
nelsonil. 
Axis deer (6Xil AXil> 
Rusa deer (~ timorenais) 
Sambar deer (~ unicolor 
Sika deer (~ niRPRDl 
Garihe~ (rain••••t (Banwlfer •P•) 
Roe detr CCapreolus capreolus and Capreolus pygarusl 

(c) fiU.t All wild species in the family Suidae (Ruaeian 
boar, European boar) and hybrids thereof. 

(d) -fivJ- In the family Tayassuidae, the collared peccary 
()iVelina) (Tayassu ~) and hybrids thereof. 

(6) These prohibited species may not be bred, released, 
imported, transported, sold, bartered or traded within the 
state except as authori~ed in writing by the department of 
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fish, wildlife and parks. The prohibited animals may be 
transported out of the state in compliance with the game farm 
rules of the receivinq state and federal laws. 

(7) Peraons with proof of possession prior to effective 
date of these rules may possess prohibited species for the 
life of the animals. 

C8l Tb• departments of fish. wildlife and parks and 
livestock bayo designated the following gome farm animals as 
"restricted apeciea". on the basis of specific animal health 
risks tbat they pose to wildlife and/or domestic liyestoqk; 
white-tailed deer CQdqcoileus yirginianusl And reindeer 
Ccariboul CBangifer sp.l. 

(al Importation of wbite-tailed ~er into Montana is 
allowed only for game farms currently licensed for white­
tailed deer and which currently legally possess wbite-tailed 
deer. Tbe only white-tailed deer tbat may be permitted entry 
are those originating from states west of the lOOth meridian 
where meninaal worm is not endemic and which meet the 
following criteria: 

(il All animals in tbe shipment are certified free of 
meningeal worm parasites And dorsal spined larvae--A§ 
determined by the currently recognized Baetman fecal flotation 
protocol wbereby fecal samPles are colle~ted from each animal 
in the shipment at_ 30 day intervals for a total of six 
samplings per animal while the shipment it held in strict 180 
day isolation at origin in the absence of any anthelmintic 
therapy; and the fecal aamples are analyzed tor dorsal spined 
larvae at an apprgyed laboratory prqmptlv after each 
collection. If any animal in the shipment is found positive 
on any of the six tests the entire shipment shall be reiected 
for importation; or 

liil All animal• in tb• abipment are certified free of 
meningeal worM parooites and dor•ol spined loryoe using nay 
technology recognized capable of certifying cervids tree of 
meninqea1 worm· 

(bl Importation of reindeer (Ropgiter sp.) into Montana 
is prohibited except uD4er tbe following conditions; 

(il All apiplt in the shipment qdqinate in a herd 
located sputh of the canada/u.s. border that is certified 
brycellqsis (B. suis and B. abortus> and tuberculosis free as 
determined by wbole herd testing• cnd 

(iii Tbe destination qf tbe•• animals is not located 
west pf the continental diyide. 

(&)121 Re•e9al ef afty p•ee~ieed apeeiee no•ed in par• 
+St Rgclaesiticotiqp of any species listld as prohibited in 
part (5) or restricted in part (8) is continqent on compelling 
scientific information indicatinq that risks posed by these 

·~ species to native wildlife populations and/pr domestic 
livestock con be eliminated or manaqed effectively through 
application of D§M diagnostic or management technologies. 

(9) Afty p•ehi~i-ed aei~l tha• is released er eeeopes 
fra• a !••e fa.. ••Y ~• sop~~••• er •••••eyed by •~e ewner er 
sy the depo.-.en\ a\ the ewner'e ewpenae, 
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(+&)!121 Any diseased. prohibited gr raatricteO animal 
determined by the department of fish. wildlife and Parka or 
state veterinarian to pose a significant threat to the state's 
wildlife resources, domestic animals gr hyman health may be 
destroyed or held in quarantine at the owner's expense until 
disposition is determined. Possession or transfer of such 
animals is prohibited if contrary to the detanaination of 
department of fish. wildlife and parks or department of 
livestock's deeeraina~ien. 

AUTH: Sec. 81-2-707, 87-4-422, MCA IMP: Sees. a1=Z= 
~ 87-4-415, 87-4-422(2!, and 87-4-424, MCA 

Comment: A game farmer maintained that subsection 5 is flawed 
because rules concerning diseases should be based on 
scientific fact, not vague possibilities. It was also stated 
that: FWP is ignorant about diseases; FWP needs to work more 
closely with veterinarians; disease concerns should be covered 
by the department of livestock or a state vet; TB is the only 
game farm disease problem and the game farmers are trying to 
do the right thing with testing; and there really is no 
disease problem with game farms because all the major diseases 
of concern for wildlife are already in cattle, and game farms 
don't present a threat anyway since game farm animals are 
confined behind fences. 

Respgnse: Species have been designated as prohibited in 
Montana following consultation with wildlife management 
agencies in other states and provinces; animal health experts 
in other states and provinces, as well as in Montana, and 
review of recent research published in technical journals. 
Designation of prohibited species is thus based on the best 
information available and also baaed on the "track record" of 
certain species and diseases elsewhere. Involvement of staff 
of the DL in consultation concerning animal health issues and 
joint adoption of these rules may address long-term"concerns 
regarding availability and consultation using animal health 
experts in development and illpleaentation of these rules. 

Cgmment: Don Ferlicka, DVM (DL) and owen ·James, DVM (DL) 
suggested alternative language for section (l)(c) and 
(l)(c)(ii) pertaining to disease-free status and the signed 
statement required from an accredited veterinarian. 

Response: The rule was revised to incorporate these 
suggestions. 

CQlllllent: Individual game farmers requested that moose, 
caribou and white-tailed deer be removed from the list of 
prohibited species. 

Response: White-tailed deer and caribou were removed fro11 the 
"prohibited" species list and redesignated as "restricted", 
which imposes specific restrictions designed to minimize 
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occurrences of animal health risks associated with both 
species. The specific importation restrictions imposed are 
based on recommendations of recognized animal health experts. 

Comment: A game farmer argued that habitat degradation is not 
a threat to Montana wildlife because when animals escape they 
can't eat that much grass before they are captured again. 

Response: The issue of habitat degradation is of regional and 
national concern and are the result of the propensity of 
certain species to establish feral populations when they 
escape, as well as the difficulty or impossibility of 
eradicating or controlling certain species after they become 
feral. Several other western states are currently conducting 
very expensive eradication programs directed at feral gam<! 
farm animals which pose either a hybridization risk, a habitat 
degradation or competition problem, or both. Due to the 
uniqueness and high public value of the state's resources, the 
state can neither afford to repeat 111istakes that have proven 
elsewhere to be detrimental or the expem~e of conducting 
eradication;control measures. 

Comment: Game far~~~ers generally agreed that red deer and red 
deer hybrids should be banned from Montana. several 
com111entors also endorsed the importation ban on lllouflon. 

Respgnse: The departlllents believe that hybridization of 
Montana's world renowned Rocky Mountain elk population would 
be an irretrievable and irreparable loss of our unique and 
valuable wildlife heritage. Although the Rocky Mountain elk 
and European red deer are closely related, the uniqueness of 
our wapiti (size, antler confirmation, behavior, vocalization) 
is what -kes it eo hiqhly valued" and admired by Montana 
citizens and people around the world. The depart.ent will 
111ake every effort to see that Montana's elk populations are 
not deqraded through qenetic pollution. 

CQ!!!118nt: swanaer rec~ded that subsections of the proposed 
rule "either be deleted in their entirety by the FWP or 
transferred to the DL for their consideration, review, and if 
need be, promulgation." 

Response; This comment is addressed by the joint adoption of 
these rules by both FWP and DL. 

RULE XIV 12.6.1516 DUTY. TO REPORT CONTAGIOUS DISEASES 
(1) Any person, inoludinq a game tara licensee who has reason 
to believe that game· far~~~ animals have or have been exposed to 
a dangerous or communicable disease, must give notice to the 
depart111ent of livastock immediately. 

(2) The depart111ent of livestock will determine when 
destruction of animals, a quarantine or disinfection is 
required at any commercial game farm. If the depart111ent of 
livestock determines that destruction, quarantine or 
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disinfection is required, a written order will be issued to 
the licensee describing the procedure to be followed. 
Required disinfection of holding facilities must be completed 
at the owner's expense. If the owner disagrees with the 
department's determination, he or she has the right to appeal 
the decision to the board of livestock, provided notice of 
such appeal is given within 48 hours of receipt of the order. 

AUTH: Sec. 81-2-103, 87 4 422 1 MCA 
~ 81-2-107, MCA 

IMP: Sec. &7--i!-

comment: Don Ferlicka, DVM, stated that this rule is right 
out of DL statutes and that he found it reasonable. 

Response: No revisions were made to this rule. 

Comment: Swanser recoliUIIended that this rule be transferred to 
DL. 

Response: This comment is addressed by the joint adoption of 
these rules by both FWP and DL. 

RULE XV 12.6.1517 ESCAPED GAHE FARM AHIMAJ..S (1) The 
department or any peace officer may seize, capture, or destroy 
game farm animals that have escaped the possessor's control, 
and which are determined to be detrimental to native wildlife, 
habitat or other wildlife resources by threat of predation, 
spread of disease or parasites, habitat competition, 
interbreeding with native wildlife, or other significant 
damage. 

( 2l iieeaped ~a- fa- ani111ele will ~e eeneillerall a 
pHelie rmieanee. \Phe lieenaee is reapeneible £er eee~e 
ineHrred by t.he depal!'t.llleftt. in reaaYerin~ 1 •aint.ainin1J 1 er 
diepeeiRIJ ef eHeh animals, aa well aa aRy daMaiJe t.e t.he 
at.at.e'a wildlife reae\lreea. 

(3-).Lll Escapes must be reported immed.iately to the 
department of fish, wildlife and parks. 

(4-)l.ll The licensee must recapture or destroy the 
animals within ten days. 

(5)1.!1. If the licensee is unable to recapture the 
animals within ten days, the department of fish, wildlife and 
~may reeap6Hre ar destroy .t.nu. t.he ar~i•al at. t.ee e•-er'e 
e)(per~ae. 

(~)~ The licensee must notify the department of fish, 
wildlife and parks immediately of the recapture or death of an 
escaped animal. 

(~)l&l The department of fish. wildlife and parks may 
inspect a recaptured animal before it is returned to the game 
farm. 

AUTH: Sec. 87-4-422, MCA IMP: Sec. 87-4-419 MCA 

Comments: swanser coiOIIleflted that the proposed rule is already 
addressed under existing Rule 12.6.1505, Recovery of Escaped 
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Animals. He went on to criticize various aspects of the 
proposed rule as not complying with the relevant statute. 
Another game farmer objected to the fact that the rule 
designates escaped animals as a public nuisance even if the 
escape occurred through no fault of the game farmer. 

Response: Swanser's co.aent is accepted. The previous rule 
is being deleted and wording in the rule as adopted reflects 
thoae collllllents. The reference to "public nuisance" is 
deleted. 

Comment: A game farmer proposed that game farmers be allowed 
30 days to recapture ani-ls before PWP can destroy th-. One 
game farmer not~ that one of his bulls was out for 23 days 
before he recaptured it. 

Reepgnse: The departJaents consider 10 days a reasonable 
period of ti•e tor recapture of escaped ani•als. Due to the 
potential for disease or hybridization risks associated with 
escaped animals, the rule was not amended to allow more time 
for game farmers to recapture escaped animals. 

Comment: The question was asked whether or not this rule 
applies to wolves, and if so, shouldn't it include wolf 
hybrids as well? 

Response: These rules apply only to "game farm animals" as 
defined in statute (87-4-406) and in rule 12.6.1506. Wolves 
and wolf hybrids are not claasified as ga.a farm animals in 
Montana law. The only non-ungulates classified as game farm 
animals in the current definition are black bear and mountain 
lion. 

RVJ5fj Jell i!MI NIDI tilli@fiNii WiiNGI (1) G ... faftl 
aheetift! \e9s •~• ?el!d fer ~1.-y days •~•• date ef iasYeo 

(2) All YftYsed 9a-e fe~ shee~i~! ~a9s aYe~ be re~Yr~ed 
~e ~he depa~.eQ~• 

(a) 1111• ..... ,.,.. •••• ,... ••~ eft:i: .. la -• lie 
reSY•R•• •• ~· ••••.._•_. v'~'• •en ••r• ••••• •••eft· 

(4) L:i:saRaeee whe ••••••• • , ... fe~ ahes":i:ftt liseftaa 
•ay ~at release efti•ala eYtaida ~· lleY~dery ef the liee~eed 
'!!JSIIIe fa~, 

.W'I'III Sea. 87 4 4i!i1 1 MeA IMPI Seao 87 4 4i11 1 MGI, 

Comment: Swanser objected to the thirty day limitation, on 
the grounds that 87-4-421, MCA, speaks of issuance on an 
annual basis and that the thirty days is unreasonable and too 
restrictive. 

Response: Tbe departments agree that the statute implies 
(though c!oes not specify) an annual permit. The proposed rule 
has been deleted. 
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Rllldii ](l{Il Wl!jLf.e 815 9F Nfii\HS ( 1) A l}ame fa- eperatel.' 
•ay ftae l.'a•ave a IJa•a far. ani•al fra• eha e•ria~iRIJ lieenaes 
faeilit!y e~taape ae pra:idad hy e-.at!~t!e and Alee, 

(2) A IJa•e fa- apeu.-.er •ay nee dieplay er ha~ee aRy 
IJa•e farm afti•ala in a~ah a •enRer aa ~a eftsaniJal.' t!he heal~h 
aftd eafet!y af the pQI!Ilia er tl\e IJBBe farm ani•a~. 

(3) ~ranefer er tranepertatien af any IJa•e fa- ani•ala 
fre• a IJB•e farm ta any Bt!l\al" }aeatien fa!.' siaplay, fil•iniJ 81.' 

phateiJ:rapl\iftiJ -at he app:ra .. ·ed hy ~he depart!men~ 72 he~:ra 
eefere ~he transaetiefto 

AY~IJ1 Seeo 87 4 40!2 1 MSA IMPI Seeo 87 4 40!2, MCA 

Comment: swanser advocated that this rule be under DL. As to 
subsection (1), he stated there was no objection limiting 
removal of game farm animals to movements that are allowed 
under OL's rules. Swanser objected to subsection (2) on the 
ground that there is no authority for this provision. He 
objected to subsection (3), claiming the lilnitations 
constitute a violation of private property rights. 

Response: Although 87-4-422, MCA explicitly anticipates rules 
governing the transportation and care and maintenance of game 
farm animals, the departments concluded that the concerns 
pro111pting the rule can be dealt with through other means, 
especially state laws addressing humane treat111ent of animals, 
including 45-B-211 and 27-1-222, MCA. Therefore, the rule has 
been deleted. 

comment: This rule is wholly inadequate and provides no 111eans 
for determination as to whether or not the health and safety 
of the ani111al is being protected and should be expanded to 
include specific standards for care and housing of different 
species. In addition to physical health, the welfare of 
animals depends on psychological health (being allowed to 
engage in nor~~~al patterns of behavior to the greatest extent 
possible) . This rule provides no means of enforcing the 
welfare provision. 

Response: See the response immediately preceding the above 
COIDIIIent. 

RULE XVIII 12.6.1518 CONFISCATION PRQCEDVRES (1) The 
department ot fish. wildlife and parks 111ay confiscate or seize 
any unlawfully possessed game farlll ani111als. 

(2) The costa of any confiscations or seizures of game 
farm ani111als ~mAX be charged to the owner of the animals. 

(3) Any ga111e farlll licensee whose license is revoked must 
lawfully dispose of ga111e far~~~ animals in his or her possession 
within a period designated by the department of fish, wildlife 
and parks. Failure to co111ply with this time li111it will result 
in confiscation of the game farm animals by the department 
and/or citations for criminal conduct. 
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AUTH: Sec. 87-4-422, MCA IMP: Sees. 84-4-418. 87-4-
~ 87-4-422 and 87-4-423(4), MCA 

Comment: swanser commented that he had no objection to the 
rule if confiscation took place after compliance with 87-4-
423, MeA; however, if done without notice of violation with an 
opportunity to correct within thirty days there would be a 
violation of the statute. He also noted that any unauthorized 
confiscation would violate private property rights unless for 
the purpose of preventing disease or for quarantine under 
department of livestock law. In response to subsection (3), 
he stated that the department must follow the revocation 
provisions of 87-4-423, MCA, and that if animals are 
confiscated or disposed of "the state will incur some 
liability, therefore a reasonable time must be allowed to 
remove the animals." 

Response: swanser's comments constitute legal argument and 
suggestions about how to impl-.ent the rule, and contain no 
suggestions about changing the rule; therefore, no changes 
have been made in response to the comments. 

RULE 12.6,1519 WAIVER C1l The departments may waive any 
rule they find will constitute an undue hardship to on 
indiyidua1 game form operator. A gamg farm operator wishing 
to nceiye a waiur of anv rule I!Ust I!IAke aPPlication to both 
departments. stating yith SMcifidty WhY he or she hOI a 
cgmpollinq need to haye a rg1o yaiyld and showing that tho 
grant of a yaiyer yill not tbreaten or adyeraely affect anY 
domestic or wild animol. Tbe departments. in their 
discretion. may waive any rule. 

AUTH: Sees. 81-102(11, 81-3-202. 87-4-415 and 87-4-422. 
~ IMP: Sees. 81-3-210£11, 81-2-l02CllCdl. 81-2-102CllCel. 
87-4-422. MeA 

comment: several persons recommended that the rules be more 
flexible than they appeared as proposed, 

Response: In addition to changing several specific rules to 
make them more flexible, the departments believe that the 
specific provision of a rule allowing waiver will enhance the 
flexibility of the rules. Game farm operators are cautioned, 
however, that any application for a waiver will be carefully 
scrutinized for strong evidence that a waiver is necessary and 
reasonable and that it will not damage the purposes of the 
statutory scheme for game farm regulation. such 
considerations as substantial compliance and good faith 
efforts to comply will be taken into consideration in the 
departments' considerations. 
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BOGGBSTBD NEW PROVISION 

Cogent: swanser suggested that a new rule be adopted 
providing that all rules be reviewed on an annual basis and 
that a permanent committee of the departments and the game 
farm operators be established to review any proposed rules or 
changes in the law or the rules. 

Response: The departments do not believe that it would be an 
efficient use of resources to arbitrarily establish in advance 
an annual review procedure. Should the game farmers or others 
wish to pursue changes to the rules, 2-4-315, MCA, provides a 
means to do so. The departments do not at this time believe 
that a permanent committee as proposed by swanaer is 
necessary. However, should a committee be deemed worthwhile 
in the future, the departments wish to point out that 
constitutional and statutory provisions regarding public 
participation would probably require advance notice of all 
meetings and involvement by more than just the regulating 
agencies and the regulated industry. If such a committee were 
established in the future, including all interested parties, 
it would be subject to 2-4-304, MCA. 

GEN&RAL COMMBNTB: 

Comment: Game farm ani111als are domestic livestock (as opposed 
to wildlife) and game farms should therefore be regulated by 
the department of livestock rather than the department of 
fish, wildlife and parks. 

Response: Game farm animals, as defined in Rule 12.6.1506 
includes many species of animals that would more appropriately 
be defined as "captive wildlife" as opposed to "do111estic 
livestock" (refer to the definition of "domestic" in Rule IV). 
Section 87-4-408(1) states: "The department [of fish, 
wildlife, and parks] has primary jurisdiction over game 
farms." 

Comment: Game Farm rules have been developed too quickly 
without adequate participation by the game farm industry; 
these rules should be tossed out and the FWP should start 
over: the rule-making process should be postponed until the 
next legislative session. 

Response: The compressed time frame for development of these 
rules was prompted by importation of red deerjelk hybrids into 
Montana in August/September of 1991. This event necessitated 
implementation of "emergency rules" to prevent importation of 
additional hybrid animals. Since existing emergency rules 
must be supplanted by permanent rules, it was necessary to 
develop permanent rules within the 240 day time frame covered 
by emergency rules. The rule making process could have been 
conducted over a much longer period of time had importation of 
red deer/elk not taken place. 
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com:ment: Game farmers have the perception that the department 
of fish, wildlife and parks is embarked on an effort to 
destroy the game farming industry and that proposed rules are 
adversarial and represent over-control. 

Response: The department of fish, wildlife and parks has no 
intention to destroy the game farm industry, nor is it even 
within its authority to do so. New game farm rules are 
intended to fulfill the agency's statutory responsibilities to 
regulate the game fora industry and will undoubtedly improve 
the agency's capability to carry out regulatory 
responsibilities. 

comment: Several people commented that they were glad to see 
FWP and DL trying to get on top of game farm problems but 
expressed lack of confidence in state agencies to adequately 
enforce the proposed rules. It was also stated that 
inadequate enforcement (due to lack of money or lack of public 
pressure) is to blame for the problems being faced today. 

Response: The department of fish, wildlife and parks 
acknowledges that regulation of the ga111e fam industry has not 
been a high priority in past years. tn addition, outdated and 
inadequate rules have hampered this agency's ability to fulfil 
its regulatory responsibilities. We fully anticipate that 
regulation of the game farming industry will improve markedly 
upon implementation of these new rules and with increased 
involvement by department of livestock in their implementation 
and enforcement. 

comment: Several commentors suggested that the rules should 
include penalties for rule violations and that those penalties 
should be substantial enough to serve as a deterrent. 

Response: Penalties are set by law rather than through agency 
rule-making. 

General cqmmenta in oppositign to game farm rules: Potential 
damage to the huge economic potential of ga111e farming, which 
could contribute to Montana's economy and reduce our Asian 
trade deficit: difficulties for the game farmers in coping 
with jurisdiction by multiple agencies (FWP, DL and USDA)I 
new rules take away rights acquired in the 1983 legislative 
session: new business ventures will be destroyed or hampered: 
it's in Mcmtana' a beat interest to promote the game farm 
industry to keep our younger generation in our state. 

Genera! CQIP!Rtnts in sugport of game fam rules: The 
importance of protecting Montana's outstanding wildlife 
legacy, ita human health, the domestic livestock industry and 
the economic value of public hunting recreation: well 
documented problems with qame farming that have occurred in 
other states and provinces that have been detrimental to 
wildlife resources: concern that game farming is dangerous to 
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wildlife because escape is inevitable, and, therefore, so are 
disease problems and genetic pollution; opposition to use of 
game farm animals and wildlife for animal parts (de-antlering 
and gall bladders) and the confinement and cruelty associated 
with such practices; concern for detrimental impacts to 
Montana's livestock industry (disease issues) ; potential 
costs of problems if they are allowed to occur in Montana; 
concern that poaching will escalate as a result of 
commercialization of wildlife (and animal parts); objections 
to the expenses associated with regulating the game farm 
industry and the opinion that such costs should be borne by 
those that receive the financial benefits of the business; 
opposition to game farming because of numerous violations by 
operators in the past; construction of types of fencing that 
inhibits migration of wildlife; suggestion that game farms 
either be phased out within 5 years and made illeqal or 2) 
implement the rules and add a requirement of not less than $1 
million bond to be forfeited if needed to correct any damages 
to native wildlife and habitat. 

The foregoing game farm rules are the product of a 
coordinated effort by the Department of Fish, Wildlife and 
Parks and the Department of Livestock. The Department of 
Fish, Wildlife and Parks believes that these rules fulfill the 
direction and legislative intent outlined in HB 556; our 
statutory role in the regulation of the game farm industry; 
and our public trust responsibilities to protect, perpetuate 
and manage the state's wildlife resources for the benefit of 
current and future generations. The partnership formed by the 
Departments of Fish, Wildlife and Parks and Livestock during 
development of joint rules will improve regulation of and 
services provided to the game farm industry. 

5. No other comments or testimony were received. 

K.L. Cool, 
Department 

Director 
of Fish, Wildlife and Parks 

The Montana Board of Livestock and Department of 
Livestock recognize that HB556 mandates the Department of 
Fish, Wildlife and Parks and Livestock to work cooperatively 
and jointly in the enforcement of this legislation. To that 
end the Department of Livestock jointly sponsors these 
prepared rules insofar as they deal with marking, inspection, 

transportation and h~e~a~~~t~h~·~~~~---L--~~~~~~~--~----
William 
Board of 
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Rule Reviewer 
Department of Fish, Wildlife and Parks 

Board of Livestock 

Certified to the Secretary of State May 4, 1992. 
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VOLUME NO. 44 OPINION NO. 31 

BONDS - Authority of county to issue general obligation bonds 
to fund demolition of abandoned county building; 
COUNTIES - Authority to issue general obligation bonds to fund 
demolition of abandoned county building; 
COUNTY GOVERNMENT - Authority to issue general obligation bonds 
to fund demolition of abandoned county building; 
PUBLIC BUILDINGS Authority of county to issue general 
obligation bonds to fund demolition of abandoned county 
building; 
MONTANA CODE ANNOTATED- Sections 7-l-2103(4), 7-5-2101(1), 7-
5-2101(2), 7-7-2201(3), 7-8-2102, 7-8-2201. 

HELD: The board of county commissioners may issue general 
obligation bonds to fund demolition of a county-owned 
building that has been abandoned and poses a threat 
to the safety and welfare-of the community. 

May 1, 1992 

Merle Raph 
Toole County Attorney 
P.O. Box 518 
Shelby MT 59474-0518 

Dear Mr. Raph: 

You have requested my opinion concerning the following question: 

May a county issue general obligation bonds for the 
purpose of removing asbestos from and demolishing an 
abandoned hospital building if the electors vote to 
demolish rather than remodel the building? 

Your question arises because the county wants to demolish an old 
abandoned hospital building. You have informed me that the 
county abandoned the building in 1981 when it was replaced by 
a new county hospital. Numerous attempts to sell, lease or 
auction off the building have failed. The building has rapidly 
deteriorated since it was abandoned. You state that the 
building is a potential threat to the safety of the community 
because children can break windows and enter the building 
virtually unseen. In 1990 the severe deterioration was noted 
by an inspector from the Department of Health and Environmental 
Sciences. 

An additional concern is the presence of asbestos. Because of 
the requirements of federal and state regulations and the 
extreme deterioration, it is financially impossible for the 
county to proceed with remodeling or demolition without issuing 
general obligation bonds. ~ SS 75-2-501 to 514, MCA. Recent 
estimates of the cost for renovation and asbestos removal were 
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over $3 million, while estimates for demolition and asbestos 
removal were close to $600,000. 

A county is vested with the express authority to "make such 
orders for the disposition or use of its property as its 
inhabitants require." S 7-1-2103(4), MCA. Similarly, the board 
of county commissioners has the express authority to care for 
and manage county property. SS 7-5-2101(1), 7-8-2201, MCA. The 
board of county commissioners further has the express authority 
to erect, furnish and maintain county buildings, including 
hospital buildings. S 7-8-2102, MCA. 

While the provisions describing a county's authority over its 
property do not expressly state that a county may demolish 
abandoned, dilapidated, and potentially hazardous property, such 
authority is clearly included within the obligation to care for, 
manage and maintain county property. It is a general rule that 
public authorities may, as a valid exercise of the police power, 
destroy a building that is a public health hazard. See 13 Am. 
Jur. 2d Buildings S 45 (1964); 7 A. McQuillin, Municipal 
Corporations S 24.561 (1989). Under section 7-5-2101(2), MCA, 
the board of county commissioners may perform whatever acts are 
necessary for the full discharge of its duties. See Cosby ~ 
~ Commissioners of Randall ~. 712 s.W.2d 246, 248 
(Tex. Ct. App. 1986) (authority to manage property includes 
discretion to replace and demolish existing structure as well 
as construct new building). Moreover, the demolition of 
buildings that pose asbestoa dangers is contemplated by sections 
50-64-101 to 107, MCA, as well as by sections 75-2-501 to 514, 
MCA. ~ S 75-2-501(4), MCA. Here, given the building's 
potential threat to the health and welfare of the community, the 
commissioners have the authority to demolish the hospital 
building as part of their general duty to manage county 
property. 

The question then is whether the county, under its general duty 
to care for and maintain its property, also has the attendant 
authority to issue general obligation bonds for the demolition 
of the property with elector approval. Generally, the financing 
for construction and operation of a county hospital is governed 
by section 7-6-2512, MCA, which authorizes a mill levy for 
support of a county hospital, and sections 7-34-2401 to 2418, 
MCA, which provide the specific methods for financing 
construction of a new hospital. These provisions are not 
applicable here, however, because the general financing measures 
for an existing, revenue-producing hospital or for the issuance 
of bonds to construct a new hospital do not address the general 
problem of disposing of the old abandoned hospital. 

Under section 7-7-2201 ( 3), MCA, a county may issue general 
obligation bonds for 

constructing, erecting, or acquiring by purchase 
necessary public buildings within the county, under 
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its control and authorized by law; making additions 
to and repairing buildings; and furnishing and 
equipping the same[.] 

While this section does not expressly authorize the issuance of 
bonds for the demolition of a county building, such authority 
may be implied when issuance of bonds is an absolute necessity 
to carry out other powers expressly conferred upon a county. 
15 McQuillin, S 43.19. Thus, when the authority is essential 
to accomplish other express powers, then bonds may issue. ~ 
also Pennobacot, In£... y.. ~of~ commiasioners, 642 P.2d 
915, 918 (Colo. 1982); Dietrich~~ Lodge, 124 Mont. 8, 218 
P.2d 708, 711 (1950); Kruesel ~ ~. 17 P.2d 854 (Wash. 
1933) (county may issue bonds to accomplish mandatory duty to 
care for indigent). Here, given the extraordinary cost of 
demolishing the building and the building's potential as a 
health hazard, the authority to issue bonds to demolish the 
building may be implied because such authority is essential for 
the county to accomplish its duty to care for and manage its 
property. 

THEREFORE, IT IS MY OPINION: 

The board of county commissioners may issue general 
obligation bonds to fund demolition of a county-owned 
building that has been abandoned and poses a threat to the 
safety and welfare of the community. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 32 

COUNTY OFFICERS AND EMPLOYEES - Public disclosure of county time 
records showing hours of work and claims for pay by employee; 
EMPLOYEES, PUBLIC - Public disclosure of county time records 
showing hours of work and claims for pay by employee; 
PRIVACY - Public disclosure of county time records showing hours 
of work and claims for pay by employee; 
RIGHT TO KNOW - Public disclosure of county time records showing 
hours of work and claims for pay by employee; 
MONTANA CONSTITUTION - Article II, sections 9, 10; 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 6 
(1989), 38 Op. Att'y Gen. No. 109 (1980). 

HELD: county time records which show an employee's name, the 
department for which the employee works, and the hours 
worked, including claims for vacation, holiday, or 
sick leave pay, are subject to public disclosure. 

May 1, 1992 

Robert Slomski 
Sanders County Attorney 
P.O. Box 519 
Thompson Falls MT 59873-0519 

Dear Mr. Slomski: 

You have requested my opinion on the following issue: 

Are monthly time sheets, which show hours worked by 
a county employee and claims for vacation, holiday, 
or sick leave pay, subject to public disclosure? 

Sanders County employees are required to fill out and submit a 
"time card" by the 25th day of each month. The form consists 
of various spaces for recording hours worked, and designations 
of hours as regular, overtime, vacation, sick, holiday, 
compensatory, military/jury duty, or leave without pay. The 
form is generally similar to other public employee time records 
and provides spaces for an employee's name, an employee number, 
and the department for which he or she works. It must be signed 
by the employee and a department head or supervisor. 

Your request arose when Sanders County was requested to produce 
time records of specific -ployees. Resolution of the issue 
requires application of a balancing test which considers whether 
or not individual privacy rights outweigh the merits of public 
disclosure of the information. 

Article II, section 9 of the Montana Constitution provides: 
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No person shall be deprived of the right to examine 
documents or to observe the deliberations of all 
public bodies or agencies of state government and its 
subdivisions, except in cases in which the demand of 
individual privacy clearly exceeds the merits of 
public disclosure. 

The right to privacy afforded all Montanans is set out in 
Article II, section 10 of the Montana Constitution, which 
states: 

The right of individual privacy is essential to the 
well-being of a free society and shall not be 
infringed without the showing of a compelling state 
interest. 

When faced with issues similar to yours, the Montana Attorney 
General has consistently applied a test to determine whether a 
conflict between these two rights exists and, if so, whether the 
right to individual privacy exceeds the right to know. As 
stated in 43 Op. Att'y Gen. No. 6 at 14 (1989), the analysis 
consists of: 

(1) [D]etermining whether a matter of individual 
privacy is involved, (2) determining the demands of 
that privacy and the merits of publicly disclosing the 
information at issue, and (3) deciding whether the 
demand of individual privacy clearly outweighs the 
demand of public disclosure. (Emphasis in original.] 

Thus, it is necessary to review the information on the time 
records to determine whether it involves matters of individual 
privacy. The records show an employee's record of hours worked 
or claimed for pay and charge nonwork hours to specific 
categories, ~~ vacation or sick leave. Generally speaking, 
the information shown does not reveal any personal aspects of 
a public employee's life. The most personal aspect involved 
would be a claim for nonwork pay. But even the disclosure of 
an employee's claim for vacation or sick leave pay does not 
entail disclosure of the particular circumstances associated 
with the claim. 

The Montana Attorney General has previously concluded that a 
state employee's title, dates and duration of employment, and 
salary are public information. 38 Op. Att'y Gen. No. 109 at 375 
(1980). In so concluding, the Attorney General found no demand 
for individual privacy with regard to an employee's title, as 
the information relates only to the employee's role as a public 
employee and not to any personal aspect of the individual's 
life. With regard to an employee's dates of employment and 
salary, a slight demand tor individual privacy was recognized. 
When balanced against the public's right to know information 
regarding the payment and work of public employees, there was 
no question that the right to know required disclosure. 
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Like a state worker's dates of employment and salary, a county 
employee's hours of work and claims for pay or credit are 
information involving only a slight intrusion into individual 
privacy. This conclusion is consistent with the decisions of 
the Montana Supreme Court requiring a reasonable expectation of 
privacy regarding the information sought. ~ Belth ~Bennett, 
227 Mont. 341, 740 P.2d 638 (1987); Missoulian ~ Board of 
Regents, 207 Mont. 513, 675 P.2d 962 ( 1983); Montana Human 
Rights Division ~ City of Billings, 199 Mont. 434, 649 P.2d 
1283 (1982). Considering all relevant circumstances, it is 
apparent that public employees making claims for public pay 
could not have a reasonable expectation of privacy in records 
showing hours of work. 

On the other hand, the public has a substantial interest in 
having access to a public employee's record of hours worked and 
hours claimed for pay. Allowing such access is very important 
to a system of public employment. "Disclosing such information 
increases public confidence in its government, and consequently 
increases government's ability to serve the public." 38 Op. 
Att'y Gen. No. 109 at 375, 379 (1980). The public interest 
definitely outweighs the demand of individual privacy. 

A county employee's name, the department for which he works, and 
his hours worked (in designated categories of pay) must, 
however, be distinguished from a number that is unique to an 
employee and that is shown on such records. It is arguable that 
such a number, like a social security number, is protected from 
disclosure by a high demand of individual privacy, and is of 
little interest to the public. 43 Op. Att'y Gen. No. 6 at 14 
(1989). 

THEREFORE, IT IS MY OPINION: 

County time records which show an employee • s name, the 
department for which the employee works, and the hours 
worked, including claims for vacation, holiday, or sick 
leave pay, are subject to public disclosure. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 33 

EMPLOYEES, PUBLIC Use of sick or annual leave while on 
workers' compensation; 
LABOR RELATIONS - Collective bargaining agreements conflicting 
with statutes on leave and workers' compensation benefits; 
STATE AGENCIES Payment of sick or annual leave as 
supplementation to workers' compensation; 
WORKERS' COMPENSATION - Supplementation of workers' compensation 
benefits by sick or annual leave; 
MONTANA CODE ANNOTATED ~ Sections 2-18-618, 39-71-123( 1) (a), 
39-71-701, 39-71-736; 
MONTANA CONSTITUTION - Article II, section 31; 
MONTANA LAWS OF 1987 - Chapter 464, section 30; 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att.•y Gen. No. 34 
(1989), 42 Op. At.t'y Gen. No. 69 (1988), 42 Op. Att'y Gen. No. 
37 (1987), 38 Op. Att'y Gen. No. 116 (1980), 37 Op. At.t.'y Gen. 
No. 113 (1978); 
UNITED STATES CONSTITUTION - Article 1, section 10, clause 1. 

HELD: 1. Section 39-71-736(2), MCA, precludes a state agency 
from complying with a collective bargaining agreement 
which provides for the supplementation of workers' 
compensation wage loss benefits with sick leave, where 
the entitlement to such compensation arose on or after 
July 1, 1987. 

2. A state agency may not. supplement workers' 
compensation wage loss benefits with annual leave upon 
the request of an employee. 

John Rothwell, Director 
Department of Transportation 
2701 Prospect Avenue 
Helena MT 59620-9726 

Dear Mr. Rothwell: 

May 4, 1992 

You have requested my opinion concerning questions which I have 
rephrased as follows: 

1. Does section 39-71-736(2), MCA, preclude a state 
agency from complying with a collective 
bargaining agreement which provides for the 
supplementation of workers' compensation wage 
loss benefits with sick leave? 

2. May a state agency supplement workers' 
compensation wage loss benefits with annual leave 
upon the request of an employee? 
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You have informed me that in the 1970's the Department of 
Highways, now the Department of Transportation, began a practice 
of allowing employees who were receiving wage loss benefits from 
workers' compensation to supplement those benefits by using sick 
or annual leave payments. The amount of leave was calculated 
so that the employee's pay for the leave plus the workers • 
compensation benefits did not exceed the employee's normal net 
earnings. The purpose of the arrangement was to cover the 
employee and state shares of group health insurance. The 
practice of supplementation by sick leave has been incorporated 
in the current collective bargaining agreement: 

In the event an employee is receiving workers• 
compensation benefits in an amount that is less than 
the net pay he/she was receiving when he/she was 
injured, the Employer will supplement those benefits 
with sick leave benefits. The amount of sick leave 
benefits the Employer will pay will be an amount that, 
when added to the workers' compensation benefits being 
received by the employee, will be equal to the net pay 
the employee was receiving when he/she was injured. 
The Employer's obligation under this provision is 
limited to the amount of sick leave time that the 
employee has accumulated. 

Agreement Between the State of Montana and the Public Employees 
craft Council, Highway Maintenance 1991-1993, Art. 12, sec. 2, 
at 13. The current collective bargaining agreement does not 
have a comparable provision concerning the use of annual leave 
benefits. 

With regard to the use of sick leave, the Montana statutes 
contain a specific limitation: 

For the purpose of this section, an injured worker is 
not considered to be entitled to compensation benefits 
if the worker is receiving sick leave benefits, except 
that each day for which the worker elects to receive 
sick leave counts 1 day toward the 6-day waiting 
period. 

S 39-71-736(2), MCA. The worker may receive sick leave benefits 
from his employer for six days, and then begin receiving 
workers' compensation benefits on the seventh day. S 39-71-
736(l)(a}, (2), MCA. section 39-71-736(2), MCA, was enacted by 
the 1987 Legislature as a part of a comprehensive revision of 
the workers' compensation laws, and became effective on July 1, 
1987. 1987 Mont. Laws, ch. 464, S 30. No discussion of 
subsection 2 appears in the legislative history. 

Thus, on the question of supplementation by sick leave, the 
current collective bargaining agreement conflicts with a statute 
which has been in force since 1987. Numerous prior opinions 
have dealt with sirnilar situations, ~. 43 Op. Att'y Gen. No. 
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34 at 102 (1989), 42 Op. Att'y Gen. No. 37 at 150 (1987), 38 op. 
Att'y Gen. No. 116 at 408 (1980), 37 Op. Att'y Gen. No. 113 at 
486 ( 1979). The general rule is "that, when a particular 
employment condition for public employees has been legislatively 
set, it may not be modified through collective bargaining 
without statutory authorization." 42 Op. Att'y Gen. No. 37 at 
151. The requirements for eligibility for workers' compensation 
have been legislatively set since the inception of the system 
in 1915 in Montana. A public employer does not have authority 
to deviate from the mandatory conditions set forth by the 
workers' compensation laws. The consequence of making payment 
of accrued sick leave benefits to an employee is that the 
employee's eligibility for workers' compensation benefits is 
forfeited under section 39-71-736(2), MCA. The collective 
bargaining agreement is unenforceable to the extent that it 
requires supplementation of worker's compensation benefits by 
the use of sick leave benefits from the seventh day after the 
injury, since payment of the latter prevents payment of the 
former. 

It should be noted that this situation is distinguishable from 
that presented in 42 Op. Att'y. Gen. No. 69 at 271 (1988), 
wherein a statute required first- and second-class cities to 
provide compensation in addition to workers' compensation 
benefits to police officers injured on the job. S 7-32-4132, 
MCA. Attorney General Greely concluded that nothing in the 1987 
amendments to the workers' compensation laws should be construed 
as altering the statute which specifically concerned police 
officers. The Legislature is presumed to enact legislation with 
full knowledge of existing legislation. ~ ~ Taurus 
Dtilling Ltd., 218 Mont. 201, 710 P.2d 33 (1985). A contract, 
on the other hand, is governed by laws existing at the time of 
its execution. Neal ~ first Federal Saving§ and Loan 
Association, 207 Mont. 376, 388, 675 P.2d 96, 103 (1984); Gaanon 
~~of Butte, 75 Mont. 279, 289, 243 P. 1085, 1088 (1926). 
Therefore, as to collective bargaining agreements entered into 
after July 1, 1987, there can be no impairment of contract issue 
under either Article 1, aection 10, clause 1 of the United 
States Constitution or Article II, section 31 of the Montana 
Constitution. See 43 Op. Att•y. Gen. No. 34 at 102 (1989). 

Local No. ft International Association of Firefighters Yi City 
of Great ~~ 174 Mont. 53, 568 P.2d 541 (1977), does not 
compel a contrary conclusion. That case held that an implied 
contract was created by a resolution which induced longer 
service by providing for longevity pay upon completion of 20 
years' service. Repeal of the resolution impaired the contracts 
of those firefighters who had acquired vested rights during the 
operative life of the resolution. It is important to note that 
the repeal of the resolution was effective, except as applied 
to those particular employees. ~ also Wage AQpeal Yi Board 
of Personnel 1\ppeals, 208 Mont. 33, 42, 676 P.2d 194 (1984) 
(legislature may alter compensation prospectively, prior to 
vesting of rights). In the instant situation, ~ton argument 
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perhaps can be made that an employee receiving workers' 
compensation based upon a benefit entitlement determined by 
statutes in effect prior to July 1, 1987, may receive both such 
compensation and supplemental sick leave. ~ Buckman ~ 
Montana Deaconess Hospital, 224 Mont. 318, 730 P.2d 380, 382 
(1986) (workers• compensation benefits are determined by 
statutes in effect on date of injury); Carmichael~ Workers' 
Compensation ~' 234 Mont. 410, 415, 763 P.2d 1122, 1124 
(1988) (right to workers' compensation benefits accrues upon 
injury). Nevertheless, it is unknown whether this particular 
scenario exists, and therefore this opinion does not determine 
the rights of any such employee. 

Your second question concerns whether the Department may 
supplement workers• compensation benefits with payment of 
accrued annual leave at the request of the employee. section 
39-71-736, MCA, does not address the receipt of annual leave. 
However, section 39-71-701, MCA, provides that a worker is 
eligible for temporary total disability benefits when he or she 
suffers a total loss of wages. Wages are defined in section 39-
71-123(1)(a), MCA, to specifically include "remuneration at the 
regular hourly rate for ... vacations[] and sickness periods." 
It stands to reason that if annual leave benefits are paid, then 
the employee is not suffering a total loss of wages and is not 
eligible for workers' compensation benefits pursuant to section 
39-71-701, MCA. Therefore, supplementation of workers' 
compensation benefits by annual leave payments would not be 
consistent with the statute. 

THEREFORE, IT IS MY OPINION: 

1. section 39-71-736(2), MCA, precludes a state agency 
from complying with a collective bargaining agreement 
which provides for the supplementation of workers • 
compensation wage loss benefits with sick leave, where 
the entitlement to such compensation arose on or after 
July 1, 1987. 

2. A state agency may not supplement workers • 
compensation wage loss benefits with annual leave upon 
the request of an employee. 

Sincerely, 

MARC RACICOT 
Attorney General 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on 
receipt and transcription of 
telephone orders by licensed 
practical nurses 

NOTICE OF PETITION FOR 
DECLARATORY RULING 

1. On May 28, 1992, at 9:00a.m., in the Rimini Room of 
the Park Plaza Hotel, 22 N. Last Chance Gulch, Helena, 
Montana, the Board of Nursing will consider a petition for 
declaratory ruling on the authority of licensed practical 
nurses to receive and transcribe telephone orders from 
physicians, dentists, osteopaths or podiatrists authorized to 
prescribe medications and treatments. 

2. The Petitioner is The Montana Licensed Practical 
Nursing Association, Marion H. Nelson, Executive Director, 
P.O. Box 6964, Great Falls, Montana 59406. 

3. The Petitioner is an association of licensed 
practical nurses practicing in the state of Montana. In the 
course of their practice, some of the members of the 
association are or may be requested to receive and transcribe 
telephone orders from physicians, dentists, osteopaths or 
podiatrists. An informal opinion of the Board dated November 
21, 1985 indicated that such activities are beyond the scope 
of practice of a licensed practical nurse. The members of the 
Association believe that informal statement is in error and 
that such activities are within the scope of practice of a 
licensed practical nurse. 

4. The statute as to which the Petitioner requests a 
ruling is section 37· 8-102 (3) (b), MCA, which provides: 

"Practice of practical nursing" means the 
performance for compensation of services requir-ing 
basic knowledge of the biological, physical, 
behavioral, psychological, and sociological sciences 
and of nursing procedures. Practical nursing 
practice utilizes standardized procedures in the 
observation and care of the ill, injured, and 
infirm; in the maintenance of health; in action to 
safeguard life and health; and in the administ~ation 
of medications and treatments prescribed by a 
physician, dentist, osteopath, or podiatrist 
authorized by state law to prescribe medications and 
treatments. These services are performed under the 
supervision of a registered nurse or a physician, 
dentist, osteopath, or podiatrist authorized by 
state law to prescribe medications and treatments." 

5. The question presented for declaratory ruling by the 
agency is whether it is within the scope of practice of a 
licensed practical nurse to receive and transcribe telephone 
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orders from physicians, dentists, osteopaths or podiatrists 
authorized to prescribe medications and treatments. 

6. The Petitioner contends that the described activity 
is within the scope of permissible functions of a licensed 
practical nurse under 37-8-102(3) (b), MCA. The Petitioner 
notes that the statute has been amended since the Board's 
informal statement in 1985 deleting the language upon which 
the statement was based. 

7. The Petitioner noted the following to be interested 
parties: 

Laurel Kline, LPN 
President MLPNA 
1712 First Avenue South 
Great Falls, MT 59401 

Rose Hughes 
MT Long Term Care Assoc. 

Marian H. Nelson, R.N. 
Executive Director MLPNA 
P.O. Box 6964 
Great Falls, MT 59406 

36 S. Last Chance Gulch, suite A 
Helena, MT 59601 

Administrators of Montana long term care facilities 

The Board also notes that hospitals, physicians, 
registered nurses, and the Montana Nurses Association may be 
interested in this matter. 

BOARD OF NURSING 
E.L. CAMPO, PRESIDENT 

~ (--1 BY: 44! h 'P~ ANN~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State, May 4, 1992. 

9-5/14/92 Montana Administrative Register 
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NOTICE OF FUNCTIONS OF ADMINISTBATIVE COQE COKHITrEE 

The Administrative Code Co~mittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

state~ents in order to bring to the Comsittee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 9-5/l4/9l 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montano CARKl is a 
looseleaf compilation by deportment of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montanp A¢ministrptiye Register <MAR> is a soft 
bock, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General• s Opinions) 
and agencies (Declaratory Rulings) issued since 
publication ot the preceding register. 

Use of the A¢ministrptiye Bules of Montpnp CARHI: 

Known 
Subject 
Matter 

statute 
Nuabe:r and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 9-5/14/92 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1992. This table includes those rules adopted during 
the period April 1, 1992 through June 30, 1992 and any proposed 
rule action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1992, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 and 1992 Montana Administrative Registers. 

ADMINISTRATION. pepartment of, Title 2 

2.21.619 
2.:21.803 
2.21.908 

and other rules - Holidays, p. 351 
and other rule - Sick Leave Fund, p. 353 
and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees, 
p. 827 

2.21.5007 Reduction in work Force, p. 719 
2.21.6607 and other rules -Record Keeping, p. 2516 
(Public Employees' Retirement Board) 
I-III Annual Retirement Benefit Adjustments for Montana 

2.43.404 

2.43.431 

Residents, p. 1888, 2402 
and other rules Purchasing Service Credits 
Election of Coverage Under New PERS Disability 
Retirement Provisions - Calculation of Payment of 
supplemental Retirement Benefits for Retired 
Municipal Police Officers, p. 1604, 2216, 35 
Purchase of Military Service in the Sheriffs' 
Retirement System, p. 466 

(Teachers' Retirement Board) 
I-II Eligibility and Calculation of Annual Benefit 

2.44.306 
Adjustments, p. 2238, 129 
and other rules Crediting Military Service 
Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as Compensation - Correcting Errors 
on Wages Not Reported, p. 1770, 2596 
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(State Compensation Mutual Insurance Fund) 
I and other rules Construction Industry Premium 

Credit Program - classifications and Establishment of 
Premium Rates, p. 257, 907 

I-XVII Organization of the State Fund - Public Participation 
- Board Meetings - Establishment of Premium Rates, 
p. 2521, 300, 907 

I-XVII Emergency Adoption - organization of the state Fund -
Public Participation - Board Meetings - Establishment 
of Premium Rates, p. 2403, 2598 

AGRICULIQRE. Department of. Title 4 

I-III Importation 
Loosestrife 
p. 2535, 199 

of 
and 

Purple 
Hybrids 

Loosestrife and Wand 
Thereof Into Montana, 

STATE AUPITOR. Title 6 

I-III 

I-XII 
6.10.121 

Rules Implementing the Second Tier of the Limited 
Offering Exemption, p. 354 
and other rules - Crop Insurance, p. 1775, 130 
Registration and Examination -- Securities salesmen, 
Investment Adviser Representatives, Broker-Dealers, 
and Investment Advisers, p. 2537 

COMMERCE. Department of. Title 8 

(Board of 
I-IX 

(Board of 
8.6.407 
(Board of 
8.8.3103 

(Board of 
I 
8.16.401 
8.16.405 
8.17.403 

8.17.501 
8.17.808 

(Board of 
8.22.710 

(Board of 
8.24.409 

9-5/14/92 

Alternative Health Care) 
Ne~ Rules Pertaining to the Practice of Alternative 
Health care, p. 105, 555 

Architects) 
Examinations, p. 721 

Athletics) 
and other rules - Point system - Scoring - Number and 
Duration of Rounds - Mouthpieces, p. 1891, 2599 

Dentistry) 
Management of Infectious Wastes, p. 1617, 200 
and other rules- Practice of Dentistry, p. 943, 2415 
and other rules -Fee Schedule, p. 2182, 36 
and other rules- Practice of Denturitry, p. 937, 
2424 
Fee Schedule, p. 725 
and other rule - Prior Referral for Partial Dentures 
- Insert Immediate Dentures, p. 723 

Horse ·Racing) 
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee - Pick (N) 
Wagering, p. 1786, 315 

Landscape Architects) 
Fee Schedule, p. 265, 912 
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(Board of 
8.28.402 

(Board of 
8.30.408 

(Board of 
8.32.301 

(Board of 
8.34.406 

(Board Of 
I . 
(Board of 
I 
(Board ot 
8.40.404 

(Board of 
I-III 
8.42.403 
(Board of 
8.50.424 

(Board of 
I-III 
(Board of 
8.56.608 
(Board ot 
I-XXII 
(Board ot 
8.60.406 

(Board of 
8.63.!101 

8.63.501 

8.63.519 
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Medical Examiners) 
and other rules - Definitions - Applications - Fees 
and Renewals - Reactivation of Inactive or Inactive 
Retired Licenses - Verifications - Fees, p. 356 

Morticians) 
and other rule - Inspections - Sanitary Standards -
Preparation Room, p. 2184, 136 

Nursing) 
and other rules - Specialty Areas of Nursing -
Substantive Rules - Disciplinary Actions - Board 
Organization - Approval of Schools - standards tor 
Montana Schools of Professional Nursing - standards 
for Montana schools ot Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses' 
Assistance Program, p. 1791, 2435 

Nursing Home Administrators) 
and other rules Nursing Horne Administrators, 
p. 1619 t 2446 

Occupational Therapists) 
Therapeutic Devices, p. 1 

outfitters) 
Safety Provisions, p. 2539, 439 

Pharmacy) 
and other rules Fees Pharmacy Technicians, 
p. 267, 831 

Physical Therapy Examiners) 
Use of Topical Medications, p. 174, 789 
Fees, p. 1817, 2450 

Private Security Patrol Officers and Investigators) 
and other rules Temporary Employment without 
Identification - Type of Sidearm - Regulations ot 
Unitoi111, p. 178 

Psychologists) 
continuing Education Requirements, p. 2541, 558 

Radiologic Technologists) 
Renewals, p. 180, 792 

Respiratory Care Practitioners) 
Respiratory care Practitioners, p. 272, 913 

sanitarians) 
and other rules Employment Responsibilities -
Registration Certificates - Renewals and Fees -
continuing Education sanitarian-In-Training 
Environmental Sanitation, p. 360 

Passenger Tramway Safety) 
and other rule Adoption of ANSI Standard 
Registration of New, Relocated or Major Moditications 
ot Tramways, p. 2323, 202 
and other rule - ANSI Standard - Fee and Assessment 
Schedule, p. 577 
Fee and Assessment Schedule, p. 182, 793 
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(Building codes Bureau) 
8. 70.101 and other rules - Incorporation by Reference of Codes 

and standards, p. 111 
(Financial Division) 
8.80.301 Consumer Loan Licensees - Advertising, p. 2186, 137 
(Local Government Assistance Division) 
I Administration of the 1992 Federal Community 

Development Block Grant Program, p. 14, 440 
(Board of Milk Control) 
8,86.301 and other rules - Class I Wholesale Prices - Quota 

8.86.301 
(Board Of 
8. 91. 101 

Rules, p. 3, 563 
Producer Prices - Quota Rules, p. 1894, 2600 

County Printing) 
and other rule - Organization of the Board - Official 
Publications and Legal Advertising, p. 184 

(Local Government Assistance Division) 
8.94.4001 and other rules- Implementation of the State single 

Audit Act Criteria for the Selection of an 
Independent Accountant/Auditor Criteria for 
Executing a Contract with an Independent Accountant/ 
Auditor - Audit and Reporting Standards, p. 727 

(Board of Investments) 
8.97.1301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans -Requirements for All Residential, commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379, 38 

8.97.1410 and other rules - Commercial and Multi-Family Loan 
Programs - General Requirements - Terms and Loan 
Limits - Offering Checklist - Investment Policy, 
criteria and Preferences Interest - Incentive to 
Financial Institution for small Business Loan 
Participation, p. 2546 

(Business Development Division) 
I-II Definitions Certification of Microbusiness 

I-XI 
Development Corporations, p. 1898, 2451 
Development Loans to Microbusiness Development 
Corporations -Loans to Microbusinessea, p. 2188, 42 

(Montana Board of Science and Technology Development) 
8,122.604 Application Procedures for a seed capital Technology 

Loan - Board Action, p. 119, 918 
8. 122. 607 and other rules - Application Procedures for a 

Research and Development Project Loan - Medical 
Research Facility Projects - Research and Development 
Loans Made by Montana Board of Science and Technology 
Development, p. 1632, 2603 

EQUCATION. Title 10 

(Superintendent of Public Instruction) 
I-III Foundation Payments, p. 2373, 215 
I-V Budget Amendments, p. 2377, 222 
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K-12 Districts, p. 2366, 226 
and other rules - Pupil Transportation, p. 2325, 203 
and other rules - Regular and Special Education 
Tuition, p. 832 

10. 10.301 and other rules 
p. 2334, 209 

Special Accounting Practices, 

10.16.1314 Formula for Special Education Tuition Rates, p. 2551, 
211 

10.16.1705 supervisors of Special Education Teachers, p. 1970, 
2550 

10.16.2101 Special Education Budgets, p. 2555, 213 
10.20.101 and other rules - Average Number Belonging (ANB), 

p. 2342, 214 
10.21.101 and other rules- Guaranteed Tax Base (GTB), p. :2346, 

217 
10.22.101 and other rules 

p. 2354, 219 
Spending and Reserve Limits, 

10.23.101 and other rules - Permissive and Voted Amounts -

(Board of 
10.55.601 
10.55.601 
10.55.703 

School Levies, p. 2361, 224 
Public Education) 

Accreditation Standards: Procedures, p. 839 
Accreditation Standards: Procedures, p. 1383, 43 
and other rules Certification and Duties ot 
Building Level Administrators Administrative 
Personnel, p. 280 

10.57.102 and other rules- Teacher Certification- Renewal 
Requirements, p. 2194, 230, 794 

10.57.208 and other rules- Teacher Certification- Recency of 

10.57.210 
10.57.405 
10.58.528 
10.66.201 

credit - Reinstatement, p. 2381, 795 
Teacher Certification - Health Examination, p. 838 
Class 5 Provisional certificate, p. 846 
Endorsement of Computer Science Teachers, p. 840 
and other rules External Diploma Program 
Operations - Eligibility - Enrollment - Records -
Non-Completion of Program - Annual Report, p. 842 

10.67.102 Withholding of Funds for Non-accredited Status, 
p. 367 

(State Library Commission) 
I and other rule - Direct State Aid to Public Libraries 

for Per Capita and Per Square Mile Served 
Reimbursement to Libraries for Interlibrary Loans, 
p. 1971, :2604 

FAMILY SERVICES, Department of. Title 11 

I 

I-X 
11.2.212 
11.5.1002 

and other rules - Foster Parents - Foster Parent 
Households - Child Care Staff in Group Homes and 
Child Care Agencies, p. 1819, 2262 
Block Grant Payment of Day Care Benefits, p. 751 
Fair Hearings, p. 739 
Day Care Rates, p. 1JB5, 19J4, 2259 
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11.5.1003 Day care Benefit Payment on a Monthly Basis, p. 1823, 
2261 

11.12.101 and other rules - Youth care Facilities, p. 1903, 
2605 

11,12.606 and other rule - Preschoolers in Foster care - Day 
Care Benefits, p. 744 

11.14.102 and other rules Definitions Health Care 
Requirements for Children in Group and Family Day 
Care Homes - Physical Examination of Infants in Day 
Care Facilities - Use of Non-Disposable Diapers in 
Day care Facilities, p. 1534, 45 

11.14. 324 and other rule - overlap Day Care Requirements, 
p. 285, 798 

11.16.170 Adult Foster Care, p. 288, 800 
11.18.107 and other rules -Licensing of Community Homes for 

the Developmentally and Physically Disabled, p. 741 

f.lmL_WILDLIFE. AND PARKS, Dtcortmtnt of. Tit1p l.2 

I-II Emergency Adoption Listing Wildlife Species 
Prohibited from Importation Requiring Genetic 
Testing of Elk Imports, p. 138 

I-VI Shooting Range Development Grants, p. 290 
12.6.1502 and other rules - Game Farms, p. 367 

HEALTH AND ENYIROHMENTAL SCIENCES, Department of. Title 16 

I Categorical Exclusion from EIS Requirements for State 
Revolving FUnd Loan Assistance for Wastewater 
systelns, p. 468 

I-V and other rules - Air Quality - Fees, p. 1906, 2606 
I-VI Mini111um Standards for On-Site Subsurface Wastewater 

Treatment, p. 513 
I-VIII Solid and Hazardous Waste - License and Operation 

Fees for Solid Waste Management, p. 2559 
I-XXVI Licensing and Certification - Licensing for Specialty 

Residential Mental Health Service, p. 956, 2454 
16. 6. 116 Records and Statistics - Fees for copies of Vi tal 

Statistics Records and Research, p. 2385, 143 
16.8.807 and other rules Air Quality Updating the 

Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 1825, 144 

16.14.201 and other rules - Solid and Hazardous Waste - Junk 
Vehicles, p. 762 

16.20.255 and other rules - Water Quality - Service Connection 
Fees for Public Water Supplies, p. 1636, 2617 

16.20.401 and other rules - Plan and Specification Review for 
Small Water and Sewer Systems and Review Fees -
Drilling of Water Wells, p. 505 

16.20.602 and other rules - Surface Water Quality standards -
Nondegradation Policy, p. 501 
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16.20.1303 and other rules Montana Pollutant Discharge 
Elimination Systems and Pretreatment Rules, p. 471 

16.24.101 and other rules -Handicapped Children- Eligibility 
for the Children's Special Health services Program-
Payment for services covered Conditions 
Record-keeping - Application Procedure - Advisory 
Committee - Fair Hearings, p. 378, 919 

16.24. 410 Setting Day care Center Requirements for care of 
Children Under Age Two, p. 121, 444 

16.32.427 Specialty Mental Health Facility - Patient Rights, 
p. 2464 

16.44.102 and other rules- Solid and Hazardous Waste- Boiler 
and Industrial FUrnace (BIF) Regulations, p. 2567, 
445 

16.44.103 and other rules - Solid and Hazardous Waste - Permits 
for Owners and Operators of Hazardous Waste, p. 1641, 
2035, 2621 

(Petroleum Tank Release Compensation Board) 
16,47.101 and other rules - Leaking Petroleum Storage Tank 

Compensation Program, p. 1390, 2036, 2263 

TRAHSPORTATION. Department of, Title 18 

18.9.101 and other rules Transfer of Part of the 
organization and Function of the Department of 
Revenue to the Department of Transportation - Motor 
Fuel Tax Division -- Gasoline Tax -- Other Fuels, 
p. 48 

COBREGTIONS AND HUMAN SERVICES. Department of, Title 20 

20.3.202 and other rules - Definitions - Organization and 
Management Personnel Staff Development and 
certification Seven Treatment Component 
Requirements, p. 849 

20. 14.501 and other rules - Certification of Mental Health 
Professional Persons, p. 865 

JUSTICE. oepartment of, Title 23 

1.3.206 and other rules- Amendment of Model Rules and Forms 
Attached to the Model Rules, p. 770 

23.5.102 Motor Carrier Safety Regulations, Adoption of 
Amendments to Federal Agency Rules Incorporated by 
Reference - Department of Transportation and I.c.c. 
Rules, p. 2201 

2 3. 14. 101 and other rules - Montana Board of Crime Control 
Grant Procedurea, p. 16, 567 

2 3.14. 402 and other rules Peace Officers Standards and 
Training, p. 22, 802 
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LABOR AND INPUSTRY. Pepartment of. Title 24 

(Office of the Workers• Compensation Judge) 
24,5, 303 and other rules - Procedural Rules of the Court -

Service - Joining Third Parties - subpoena - Findings 
of Fact and Conclusions of Law and Briefs - Attorney 
Fees - Petition for New Trial and/or Request for 
Amendment to Findings of Fact and conclusions of Law 
- certification of Decisions, Appeals to Supreme 
Court - Writ of Execution - Stay of Judgement Pending 
Appeal, p. 186, 922 

24.5.316 and other rules - Procedural Rules - Motions 
Interrogatories, p. 387, 921 

(Human Rights Commission) 
I-VIII Housing Discrimination Procedures - Purpose and Scope 

of Rules - Definitions - Exemptions - Complaints and 
Answers Investigation Conciliation Staff 
Representation of Charging Party - Final Disposition, 
p. 1912, 2488 

24.·11.333 and other rules -Unemployment. Insurance, p. 2.5, 803 
24.16.1509 and other rule -Montana's Minimum Hourly Wage Rate, 

p. 1546, 2264 
24.16.9007 Prevailirg Wage Rates- Building Construction, p. 871 
24.29.1401 and oth•n· rules Workers' Compensation Medical 

services, p. 1975, 2622 
24.30.102 and other rules - occupational Safety - Health and 

Constru~~ion Safety, p. 1660, 2490 

I-XIV and other rule - Recreational Access Program for 
State Lands - Weeds, Pests, and Fire Protection on 
state Lands, p. 1986, 568 

26.4.1J01A Modification of Existing Coal and Uranium Permits, 
p. 1983, 232 

LIVESTOCK, Department Qf. Title ~~ 

I control of Migratory Bison from Herds Affected with 
a Dangerous Disease, p. 1668, 2494 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Towhead 
Gulch Basin, p. 1670, 1918, 52 

36.12.101 and other rules -Definitions - Forms -Application 
Special Fees, p. 874 

36.12.1010 and other rule Definitions Rejection, 
Modification or Conditioning Permit Applications in 
the Musselshell River, p. 519 
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(Board of Oil and Gas Conservation) 
I-XVII Underground Injection Control Program for Class II 

Injection Wells Under the Federal Safe Drinking Water 
Act (SDWA), p. 521 

36,22.302 and other rules - Issuance of Oil and Gas Drilling 
Permits - Drilling Procedures - Horizontal Wells -
Drilling and Production waste Disposal Practices -
Filing of Reports, Logs and Other Information - Blow­
out Prevention and Safety Requirements - Hydrogen 
Sulfide Gas Reporting Requirements Other 
Environmental Requirements, p. 2386, 654, 806 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I Pictorial Information Requirements, p. 296 
I-II and other rules Telecommunications Service 

standards, p. 989, 2631, 57 
I-XI Rate Filinga for Electric, Gas, Water and Sewer 

Rates, p. 2004, 319 
I-XII Establishing Policy Guidelines on Integrated Least 

Cost Resource Planning for Electric Utilities in 
Montana, p. 2240 

38.4.120 Waiver of Monies Due to Railroads, p. 2203, 56 
38.5.2405 Average Coats and Permisaible Utility Charges to 

Accommodate House and Structure Moves, p. 294, 924 
38.5.3345 Change In Customer•a Interexchange Carriers 

Deferring of Implementation Until January 1, 1993, 
p. 298 

REVENUE. Department of. Title 42 

I 

I 

I 
I 

I-II 
I-II 
I-II 

I-IV 
42.12.122 

42.14.107 
42.15.116 
42.16.111 

42.19-1202 
42.20.423 

Delinquent Tax Accounts and Non-Collection Actions, 
p. 532 
Imposition of Generation-Skipping Transfer Tax, 
p. 535 
Extensions and Late Pay Penalty, p. 2205, 145 
Taxable Rate Reduction for Value Added Property - New 
and Expanding Industry, p. 1921, 2499 
Liquor Licenses, p. 778 
and other rules - Liquor Licenses, p. 537 
Grain Elevator Equip111ent from Class 8 to Class 4, 
p. 2016, 2639 
Recycled Material as it Applies to Income Tax, p. 783 
and other rulaa - Suitability of a Premiaes for 
Liquor Licenses, p. 544 
and other rule - Accommodations Tax, p. 2009, 2637 
Net Operating Loss Computations, p. 775 
and other rules - uniform Review Procedures for 
Taxpayer Objections to Additional Tax Assessments and 
Refund Denials, p. 1686, 2495 
and other rules - New Industry, p. 2011, 2638 
and other rules - Sales Assessment Ratio Study Rules 
for 1992, p. 123, 925 
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42.31.101 and other rules Commercial Activities for 
Cigarettes and Tobacco Products for the Income and 
Miscellaneous Tax Division, p. 2583, 668 

SECRETARY OF STATE, Title 44 

I-II standards for Disposition of Records - Use and 
Storage of Recorda on Optical Disk, p. 1826, 2265 

1.2.419 Filing, Compiling, Printer Pickup and publication of 
the Montana Administrative Register, p. 2210, 2641 

44.5.101 and other rules - Corporation Filing Fees - License 
Fees - Forms, p. 2019, 58 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts for Political Committees to 

Legislative Candidates, p. 389 

SOCIAL AND REHABILITATION SERVICES. Qepartment of. Title 46 

I-VII 

I-XIII 

I-XL 

46.10.302 

46.10.404 
46.10.404 

46.10.409 
46.10.409 
46.10.510 
46.10.803 

46.10.823 
46.12.303 
46.12.515 

46.12.1607 

46.12.3803 
46.12.4002 

46.12.4008 

46.12.4101 
46.15.102 
46.25.101 

9-5/14/92 

and other rules - Targeted Case Management for 
Children and Adolescents, p. 548 
Developmenta 1 Disabi 1 i ties Entry Procedures, p. 14 7 3, 
266 
Medicaid Home and community Services for Persons Who 
are Developmentally Disabled, p. 880 
Aid to Families with Dependent Children Proviaion for 
Living with a Specified Relative, p. 899 
Title IV-A Day Care for Children, p. 2590, 233 
Emergency Amendment Title IV-A Day care for 
Children, p. 2500 
Transitional Child Care, p. 400, 933 
Transitional Child care, p. 1714, 2284 
Excluded Earned Income, p. 391, 934 
and other rules Alternative Work Experience 
Program, p. 396, 935 
Salt-Initiated Services, p. 2256, 322 
Medicare Signature Requirements, p. 2252, 234 
and other rule - Medicaid Coverage ot Respiratory 
care - Chemical Dependency and Chiropractic Servicea 
for Children in Kids/Count/Early and Periodic 
Screening Diagnosis and Treatment (EPSDT) Program, 
p. 902 
Medicaid Reimbursement to Rural Health Clinics, 
p. 394, 937 
Medically Needy Income Standards, p. 905 
and other rules - Inpatient Psychiatric Services, 
p. 2593 
and other rule - Post-Eligibility Application of 
Patient Income to Cost of Care, p. 191, 673 
Qualified Medicare Beneficiaries, p. 194, 674 
and other rule - Refugee Assistance, p. 196 1 675 
and other rule - General Relief Assistance Extension 
ot Benefits, p. 2254, 60 
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46.25.727 and other rule- General Relief Assistance- General 
Relief Medical, p. 896 

46.25.742 Eligibility Requirements for General Relief Medical, 
p. 787 

46.30.1501 and other rules - Child Support, p. 403 
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