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where written conunents may be submitted. T e 'ilule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BO~RD 
OF THE ST~TE OF MONT~~ 

In the matter of the repeal of l 
~RM 2.43.431 regarding the ) 
purchase of military service ) 
in the Sheriffs' Retirement . ) 
System. ) 

) 
) 
l 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPE~L 
OF ~ OUTDATED RULE REGARD
THE PURCHASE OF MILITARY 
SERVICE IN THE SHERIFFS' 
RETIREMENT SYSTEM 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On April 30, 1992, the Public Employees' Retirement 
Board proposes to repeal ARM 2.43.431 which has been superseded 
by the adoption of ARM 2.43.436 effective November 15, 1991. 

2. The board is proposing to repeal 2.43.431 which sets 
the actuarial cost for purchasing military service in the 
Sheriffs' Retirement System and which can be found on page 2-
3143 of the ARM. 

3. The rule is proposed to be repealed since it has been 
superseded by tho adoption of 2.43.436 (which can be found on 
page 2-3145 of the ARM) and which became effective November 15, 
1991. 2.43.431 should have been repealed effective that same 
date; however, due to administrative oversight, the repeal of 
2.43.431 was not noticed at the same time. 

Since 19-7-301, MCA states that Military service purchased 
by members of the Sheriffs' Retirement System (SRS) may not be 
included in the service required for initial eligibility for 
retirement, the actuarial cost of purchasing military service in 
the SRS is only 65% of the cost of purchasing other types of 
service which would be counted toward retirement eligibility. 
ARM 2.43.436 was adopted by the Board in November, 1991 to more 
accurately reflect the actuarial cost of purchasing military 
service in the SRS. Therefore, ARM 2.43.431 which is less 
accurate and in conflict with the newer rule must be repealed. 

4, Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Lawrence 
P. Nachtsheim, Administrator, Public Employees' Retirement 
Division, 1712 Ninth ~venue, Helena, Montana 59620, no later 
than April 24, 1992. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Lawrence P. Nachtsheim, Administrator, Public 
Employees' Retirement Division, 1712 Ninth Avenue, Helena, 

MAR Notice No. 2-2-202 6-3/26/92 
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Montana 59620, no later than April 24, 1992. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 53 persons based upon the 
number of active members in the SRS covered by these rules as of 
June 30, 1991. 

7. The authority for the rule to be repealed is found in 
section 19-7-201, MCA, and the rule implements the provisions of 
19-7-301, MCA. -

Counsel 

Certified to the Secretary of State March 16, 1992. 

6-3/26/92 MAR Notice No. 2-2-202 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of ) 
new rule I concerning a categorical) 
exclusion from EIS requirements for) 
state revolving fund loan ) 
assistance for wastewater systems ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 

OF NEW RULE I 

(Water Quality -
State Revolving Fund) 

1. On May 22, 1992, at 9:30a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the adoption of the 
above-captioned rule, which provides that department actions 
regarding wastewater system proposals for loan assistance under 
Title 75, chapter 5, part 11, MCA, may be categorically 
excluded from certain requireaents of the Montana Environmental 
Policy Act provided several conditions focusing on absence of 
negative environmental effects are met. 

2. The proposed rule does not replace or modify any 
section currently found in the A~inistrative Rules of Montana. 

3. The rule, as proposed, appears as follows: 

R.QLE I STATE REVOLVING fUND PROJECTS ELIGIBLE FQB 
CATEGQBJ£~L EXCLUSION fROM BIS REQUIREMENT (1) A department 
action on an application for loan assistance under Title 75, 
chapter 5, part 11, and this subchapter may receive a categori
cal exclusion from the requirements of 75-1-201(1) (b) (iii), 
MCA, and ARM 16.2.626 through 16.2.641, if the department 
determines under aubsection (2) that its action on the applica
tion would not individually, collectively, or cumulatively over 
time require an environmental assessment (EA) or environmental 
impact statement (EIS), and under subsection (3) that its 
action is not precluded from a categorical exclusion: 

(2) Actions consistent with any of the following categor
ies are eligible for the categorical exclusion: 

(a) actions that are solely directed toward projects 
involving minor rehabilitation of existing facilities, func
tional replacement of equipment, or construction of non
mechanical, new ancillary facilities adjacent or appurtenant 
to existing facilities. These improvements may not decrease 
the degree of treatment of the existing facility; and 

(b) actions for projects in sewered communities of less 
than 10,000 persons that involve only minor upgrading or minor 
expansion of existing treatment works and do not change 
existing unit processes, and that do not directly or indirectly 
involve the extension of new collection systems. 

~~R Notice No. 16-2-398 6-3/26/92 
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(3) A categorical exclusion may not be granted if: 
(a) The action would authorize facilities that will 

provide a new discharge or relocate an existing discharge to 
ground or surface waters; 

(b) The action will result in a JOt or greater increase 
in volume of discharge or loading rate of pollutants from an 
existing source or from new facilities to receiving waters; 

(c) The action would authorize facilities that would 
provide capacity to serve a population at least 30% greater 
than the existing population; 

(d) The department has received information indicating 
that public controversy exists over the project's potential 
effects on the quality of the human environment; or 

(e) The proposed project that is the subject of the state 
action shows some potential for causing a significant effect 
on the quality of the human environment, based on ARM 16.2.627, 
or might possibly affect: 

(i) sensitive environmental or cultural resource areas; 
or 

(ii) endangered or threatened species and their critical 
habitats. 

(4) The department shall document its decision to issue 
a categorical exclusion by referencing the application, 
providing a brief description of the proposed action, and 
describing how the action meets the criteria for a categorical 
exclusion without violating criteria for not granting an 
exclusion. 

(5) The department may revoke a categorical exclusion if: 
(a) the project is not initiated within the time period 

specified in the facility plan, or a new or modified applica
tion is submitted; 

(b) the proposed action no longer meets the requirements 
for a categorical exclusion because of changes in the proposed 
action; 

(c) new evidence demonstrates that serious local or 
environmental issues exist; or 

(d) state, local, tribal, or federal laws may be vio
lated. 
AUTH: 75-5-201, 75-5-1105, MCA; IMP: 75-1-201, 75-5-1105, MCA 

4. The board is proposing this rule to meet applicable 
requirements of the Montana Environmental Policy Act and to 
parallel federal environmental review under the National 
Environmental Policy Act of proposals for loan assistance to 
accomplish wastewater system improvements. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed rule, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yoli Fitzsimmons, Department of Health and 
Environmental sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than May 20, 1992. 

6. David W. Simpson, Chairman of the Board, has been 
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designated to preside over and conduct the hearing. 

DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

.,( 
Certified to the ·secretary of state 

Reviewed by: 

HJ\H Notice No. 16-2-398 6-3/26/92 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.20.1303-1304, 16.20.1308, 
16.20.1310, 16.20.1313-1314, 
16.20.1317-1318, 16.20.1320-1321, 
16.20.1323, 16.20.1327-1328, 
16.20.1332, 16.20.1402, 
16.20.1404-1405, 16.20.1407-1410, 
16.20.1412, 16.20.1415-1416, 
dealing with the Montana pollutant 
discharge elimination system and 
pretreatment rules 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT OF 
RULES 

(Water Quality Bureau) 

1. on May 22, 1992, at 10:30 a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The proposed amendments would incorporate new federal 
pretreatment standards and regulations into the department's 
pretreatment and permit regulations. These amendments specify 
in greater detail application, reporting and sampling require
ments for publicly owned treatment works (POTWs); and reporting 
requirements for industrial users, including a new category 
termed "significant industrial users". The amendments also 
clarify and elaborate on the use of general permits under the 
Montana pollutant discharge elimination system (MPDES). 

3. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16,20.1303 INCORPQBATIONS BY REFERENCE (1)-(3) Remain 
the same. 

(4) All of the incorporations by reference of federal 
agency regulations listed in the table in (7) below shall refer 
to federal agency regulations as they have been codified in the 
July 1, ~ 1221, edition of Title ~ 40 of the Code of 
Federal Regulations (CFR). 

(5)-(6) Remain the same. 
(7) The list of incorporations by reference follows: 

ARM 16.20 .. ,. 33 CFR •. 

11U 1305 153.101 et seq. 

G-3/26/'12 

Description of Regulation 

Control of pollution by oil, 
and hazardous substances, 
discharge removal. 

MAR Notice No. 16-2-399 
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1£1 1305 

Ltl 1310 

1.lll. 1310 

i!ll 1310 

ill 1310 

ig1_ 1310 
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40 CFR , 

Part 300 

125.102 

Part 136 

Appendix A to 
Part 122 

Tables I, II, 
and III of Ap
pendix D to Part 
122 

Tables IV and V 
of Appendix D to 
Part 122 

Hi\R t;otice r;o. lG-2-399 

Description of Regulation 

The National Oil and Hazard
ous Substances Pollution Con
tingency Plan. 

Requirements for best manage
ment practices for discharg
ers who use, manufacture, 
store, handle, or discharge 
any hazardous or toxic pol
lutant. 

Guidelines establishing test 
procedures for the analysis 
of pollutants. 

List of primary industrial 
categories. 

List of, respectively, test
ing requirements for organic 
toxic pollutants by industry 
category for existing dis
chargers; organic toxic pol
lutants in each of 4 frac
tions in analysis by gas 
chromatography/mass spectro
scopy (GC/MS); and other tox
ic pollutants (metals and cy
anide) and total phenols. 

List of, respectively, con
ventional and nonconventional 
pollutants; and toxic pollut
ants and hazardous substances 
required to be identified by 
existing dischargers if ex
pected to be present. 

G-3/2G/n 
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ill 1312 

ill 1313 

_Qtl_ 1313 

l_ll 1316 

l.ml 1317 

!.nl 1317 

l2l 1317 

1Ill 1318 

(.g}. 1318 
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Part 125 

Appendix B of 
Part 122 

Appendix c of 
Part 122 

Part 125. sub
J;!ll.L.ll 

Part 125.3 

122.28 

124.10(d) (1) 

122.26(c) (2) 

Part 136 

122.44(g) 

Criteria and standards for 
the NPDES, specifically in
cluding criteria for extend
ing compliance dates for fa
cilities installing innova
tive technology (Subpart C), 
criteria for determining the 
availability of a variance 
based on fundamentally dif
ferent factors (FDF) (Subpart 
D) , and criteria for extend
ing compliance dates for 
achieving effluent limita
tions. 

Criteria for determining 
whether a facility or opera
tion merits classification as 
a concentrated animal feeding 
operation. 

Criteria for determining 
whether a facility or opera
tion merits classification as 
a concentrated aquatic animal 
production facility. 

Criteria for issuance of per
mits to aquaculture proiects. 

Technology-based treatment 
requirements for point source 
dischargers. 

Criteria for selecting cate
gories of point sources ap
propriate for general permit
ting. 

Minimum contents of public 
notices. 

criteria for determining when 
a point source is considered 
a "significant contributor of 
pollution". 

Guidelines establishing test 
procedures for the analysis 
of pollutants. 

Requirement of 24-hour notice 
of any violation of maximum 
daily discharge limits. 

1\Al{ Noticr tlo- lG-2-399 
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Part 136 

122.44(f) 

122.44 

Chapter 1, Sub
chapter N 

Part 125 

Part 129 

Part 133 

122.44(j) (2) 

~;1\F !Joticc t<o. 16-2-399 

Guidelines establishing test 
procedures for the analysis 
of pollutants. 

"Notification levels" for 
discharges of certain pollut
ants that may be inserted in 
a permit upon a petition from 
the permittee or upon the 
initiative of the department. 

Applicable requirements for 
permit conditions. 

Additional permit conditions 
which may be applicable to a 
point source. Such condi
tions include technology
based and water-quality-based 
standards, toxic and pre
treatment standards, reopener 
clause, reporting and moni
toring requirements, permit 
duration and reissuance, test 
methods, best management 
practices, conditions con
cerning sewage sludge, pri
vately owned treatment works, 
and conditions imposed in EPA 
grants to POTW's. 

Requirements for fact sheets. 

Public notice requirements 
for draft permits. 

Effluent limitations and 
standards and new source per
formance standards. 
criteria and standards for 
the national pollutant dis
charge elimination system. 

Toxic pollutant effluent 
standards. 

Secondary treatment regula-
tism... 

Requirement for the submittal 
by a publicly owned treatment 
work (POTW) of a local pre
treatment program. 

G-3/26/92 



.!!l.!;tl_ 1321 

....@£L 1321 

.Js.rl_ 13 2 1 

J9.f.L 1321 

JAs.L 1321 

.1iilhL 13 2 5 

..taiL 1327 

Js!j) 1J 27 

..1.~ 1343 

ARM 16.20 .... 

.la.!L 1317 

J. E!!!!L 13 1 7 

ARM 16.20 .... 
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122.45(b) (2) (ii) 
(A) 

Part 136 

125.3 

Chapter 1, Sub
chapter N 

122.44(i) 

Part 125, Sub
part D 

Part 133 

125.3(c) 

124.64 

u.s. code 
cu.s.c.) 

Sec. 1132 

sec. 1274 

Clean Water Act 

Availability of alternate 
permit limitations, stan
dards, or prohibitions based 
on varying production levels. 

Guidelines for testing pro
cedures for the analysis of 
pollutants. 

Technology-based treatment 
requirements for point source 
dischargers. 

Effluent guidelines and stan
dards for point source dis
chargers. 

Monitoring requirements for 
point source dischargers. 

criteria and standards for 
determining eligibility for a 
variance from effluent limi
tations based on fundamental
ly different factors (FDF). 

Requirements for the level of 
effluent quality available 
through the application of 
secondary (or equivalent) 
treatment. 

Methods of imposing technol
ogy-based treatment require
ments in permits. 

Procedures for appealing var
iance determinations. 

pescription of Fed. Statute 

Wilderness area designations . 

Wild and scenic river desig
nations. 

pescription of Fed. Statute 

MAR Koticc No. 16-2-~99 
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Sec. 301(b) (2) 
(A) I (C) I (E) I 

and (F) 

sec. 30l(b)(2) 
(A) I (C) I (E) I 

and (F) 

Sec. 301(c), 
(g), (i), and 
(k) 

Sec. 316(a) 

Sec. 402(b) (3) 

sec. 301(c), 
(i), and (It); 
and Sec. 316(a) 

sec. 30l(g) 

Sec. 302 (b) (2) 

Deadlines for achieving ef
fluent limitations and treat
ment of toxic pollutants. 

Deadlines for achieving ef
fluent limitations and treat
ment of toxic pollutants. 

Provisions allowing for modi
fying or extending dates for 
achieving effluent limita
tions. 

Provision allowing a variance 
from an applicable effluent 
limitation based on fundamen
tally different factors 
(FDF). 

Requirement that states ad
ministering the NPDES program 
notify other states whose 
waters may be affected by a 
proposed discharge. 

Provisions for extension of 
compliance dates with efflu
ent limitations based on, re
spectively, the economic ca
pability of the permit appli
cant, delay in completion of 
POTW's, the use of innovative 
technology, and specific lim
its for thermal components of 
a discharge. 

Provisions for modifying ef
fluent limitations for ammo
nia, chlorine, color, iron 
and total phenols. 

Provision for modifying ef
fluent limitations based on a 
"no reasonable relationship 
to costs" demonstration. 

AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401. MCA 

16.20.1304 DEFINITJONS In this subchapter, the follow
ing terms have the meanings or interpretations indicated be
low and shall be used in conjunction with and are supplemen
tal to those definitions contained in section 75-5-103, MCA. 

(1)-(47) Remain the same. 
(48) "Publicly owned treatment works" (POTW) means any 

t!J\J~ Notice 1\o. 16-2-399 
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device or system used in the treatment (including recycling 
and reclamation) of municipal sewage or industrial wastes of 
a liquid nature which is owned by a state or municipality. 
This definition includes: 

igl sewers, pipes, or other conveyances only if they 
convey wastewater to a POTW providing treatment; ong 

LQL A city. town. county. district. or other political 
sub4ivision created bY or under state law. tbat has iurisdic
tion oyer indirect discharges to And the discharges from a 
treatment works, 

(49)-(66) Remain the same. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16,20.1308 CONTINUATION OF EXPIRING PERMITS (1) The 
conditions of an expired permit continue in force until the 
effective date of a new permit if: 

(a) the permittee bas submitted a timely application 
under ARM 16.20.~ 1112, which is a complete application 
for a new permit; 

(b) Remains the same. 
(2)-(3) Remain the same. 

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16.20.1310 APPLICATION FOR A PERMIT (1) Remains the 
same. 

(2) When a facility or activity is owned by one person 
but is ~~~ted by another Person, it is the operator's duty 
to obtain a permit, 

(3)-(5) Remain the same. 
(6) (a)-(i) Remain the same. 
iil The following POT!• shall proyide the results of 

yalid whole effluent biological toxicity testing to the 
department: 

iil All PQIWs with design influent flows equal to or 
greater than one million gallons par day; 

ii1l bll PQTWs with approyed pretreatment programs or 
fOTWs required to deyelqp a pretreatment program. 

ill J;n acidition to the POTWs liateci in sub&action (j) 
of this section. the department may require other POIWs to 
submit the results of toxicity tests with their permit appli
cations. based on consideration of tbe following factors: 

iil The variability of the pollutants or pollutant 
parameters in the PQTW affluent <baaed on chemical-specific 
information. the typa of treatment facility. And types of 
industrial contributors); 

liil The dilution gf the effluent in the receiying 
water <ratio of effluent flow to receiving stream flowl; 

i1iil Existing gontrola on point or nonpoint sources. 
1ncluding total maximum daily load calculations for the 
waterbody segment and the relative contribution of the POTW; 

ilYl Receiving stream characteristics. including pos
sible or known water quality iwpairaent. and whether the POTW 
discharges to a water designated as an outstanding natural 
resource; and 

Hl\1~ Notice• No. \(i-2-3'19 
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iYl Other considerations <including but not limited to 
the history of toxic impact And compliance problems at the 
POTWl which the department determines could cause or con
tribute to adverse water quality impacts. 

ill For POTWs reauire4 Under subsections Cil or Ckl of 
this section to conduct toxicity testing. POTWs shall use 
EPA's methods or other established protocols which are scien
tifically defensible And sufficiently sensitive to detect 
aguatic toxicity. Tbis testing must haye been conducted 
since the last HPPES permit reissuance or per modification 
under ARM 16.20.1327. whicbeyer occurred later. 

lml All PQTWs yith approyed pretreatment programs shall 
proyide to the department A written technical eyaluation of 
the need to revise local limits, as described in 40 CFR 
403,5Ccl Cll, 

(7)-(9) Remain the same. 
(10) (a)-(g) Remain the same. 
(h) the signature of the certifying official under ARM 

16.20.1311. 
(i) fer a re~~··~ fre• ... ~ prae~ieeele een~rel eeeh 

l'leleiJy e~rrel'l~l)l a•.·ailal!Jle (BPI') 1 by ~he elese ef ~he Jl~elie 
eemmene peried ~n4er ARM 16o28ol3l4t 

(ii) fer a re~ee~ fr~ ~ee~ available eeehneleiJ)I eee 
l'lesieally aehievable (~) al'l~/er bese eenoel'l~ienal pellu~al'l~ 
een~rel ~eehl'leleiJY (899) 1 ~! ne la~er ehal'll 

(A) J~ll J, 1989, fer e re~es~ eased en el'l effl~en~ 
limita~iel'l 1Jui4eline pre•~l,a~ed ~efere Fe~ruary 4, 1987, te 
the e~tent July 3 1 1989 is Re~ later ~he" ehat pre~iaed u~der 
~revieuel) pre•~l~a~e4 re~la~iener er 

fB) 189 days after ~e de~e eft whieh aft effl~en~ 1imi 
ta~ien ~~ideline 1• p~li•h•• in the fe~erel register fer a 
re~uee~ based en an effl~ent li•itatieft ,~i4eline pre~UliJatea 
el'l er after Feervery 41 1987o 

!iii) the re~ee~ ehal} .-plain hew ~he re~~ire•ente ef 
the applieable re~ula~ery end{er stetueery eri~eria haoe been 
meh 

(11) A discharger which is not a publicly owned treat
ment works (POTW) may request a variance from otherwise 
applicable effluent limitations under any of the following 
statutory or regulatory provisions within the times specified 
below: 

(a) A request for a variance based on the presence of 
"fundamentally different factors" from those on which the ef
fluent limitations guideline was based must explain how the 
requirements of the applicable regulatory and statutory 
criteria have Peen met, and muat be filed with the depart
ment:1" 

l1l by the close of tb4 public comaent period under 
ARM 16.20.1334, if the reaueat is for a variance from best 
practicable control technology currently available CBPTl; or 

liil by no later tban 180 days after the date on which 
an effluent limitation is published in the federal register. 
if the reQuest involves a variance from best available tech
nology economically acbieyable (BATl, best conventional pol-
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lutant control technology IBCil. or both of them, 
(b)-(c) Remain the same. 
(d) An extension under federal Clean Water Act section 

JOl(k) from the statutory deadline of J01(b) (2) (A) for best 
available technology or 301Cbl 12l1El for best conventional 
pollutant control technology based on the use of innovative 
technology~ may be requested no later than the close of the 
public comment period under ARM 16.20.1334 for the dis
charger's initial permit requiring compliance with section 
301(b) (2) (A) or 301CblC2lCEl, as applicable. The request 
must demonstrate that the requirements of ARM 16.20.1337 and 
40 CFR Part 125, subpart C, have been met. 

(e)-(f) Remain the same, 
(12)-(14) Remain the same. 
(15) The board hereby adopts and incorporates herein by 

reference (see ARM 16.20.1303 for complete information about 
all materials incorporated by reference): 

(a)-(d) Remain the same. 
(e) Tables IV and V of Appendix 0 to 40 CFR Part 122, 

which are lists appended to a federal agency rule setting 
forth, respectively, conventional and nonconventional pollut
ants, and toxic pollutants and hazardous substances required 
to be identified by existing dischargers if expected to be 
present; tHHi 

(f) 40 CFR Part 125, which is a series of federal 
agency rules setting forth criteria an4 standards for the 
national pollutant discharge elimination system (NPOES), 
specifically including criteria for extending compliance 
dates for facilities installing innovative technology (Sub
part C), criteria for determining the availability of a 
variance based on fundamentally different factors (FDF) 
(Subpart D), and criteria for extending compliance dates for 
achieving effluent limitations~L-AD4 

1gl 40 CFR 403.SCclCil CJuly 1. 19911. wbich requires 
POTHS to develop and enforce specific limits to prevent 
9ertain discharges. 

1hl 'Qpies of the abqxe listed materials are available 
from the Water Quality Bureau. Department of Health And 
Environmental Sciences. Cogswell Building. Capitol Station. 
Helena. Montana 59620. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA; 

16.20.1313 CONCENTRATED AQQATIC ANIMAL PRQPUCTION 
fACILITIES AND AQUACULTURE PRQ3ECTS (1)-(4) Remain the 
same. 

(5) Discharges into aquaculture projects, as defined in 
ARM 16.20.1304f6tl21, are subject to the MPOES permit program 
through 11eetien 318 ef ~ll:e federal Glean lla~el: Ae~ 33 u.s.c. 
~. and in accordance with 40 CFR Part 125, subpart 8 ~ 
1. 19911. 

(a) Remains the same. 
(6) Remains the same. 

AUTH: ~~~l. 75-5-401, MCA; IMP: 75-5-401, MCA 
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16.20.1314 STORM WATER DISCHARGES (1) (a)-(b) Remains 
the same. 

(e) ~he a~inist~a~er ehall not req~i~e a ~ermit ~nee~ 
this seetien, ner shall tfte edminietrate~ direetly er indi 
reetly re~~ire any state te re~ire a perMit fa~ diseha~ges 
ef eterm ~ater r~naff frem •inin~ eperetiene ar ail and gas 
expla~atien, ~red~eeian, preeeeein9, ar treatment e~eretiens 
ar tranemissien faeili~iee, eempesed entire!) ef flews whieh 
are frem eenYe}anees er sys~eaa ef eenveyanees (inel~ding b~t 
net limited te pipes, eond~iea 1 dieehes, and ehannels) ~sed 
fer eelleetin9 end eenveying preeipitatien ~~neff and whieh 
are nee eentamina~ed ~ eeftbeet wi~h er de ne~ eeme inte 
eentaet with an} e~~rb~~en 1 raw material, intermediate 
pred~ets, finished pred~e~ 1 ~redaet, er waste ~redaets 
leeated en the site ef aaeh aperatiene• 
AUTH: 75-5-201, 75-5-401, MeA; IMP: 75-5-401, MCA 

16.20,1317 GENERAL PEBMITS (i) The department may 
issue general permits tor the following categories of point 
sources which the board has ~termined are appropriate for 
general permitting under the criteria listed in 40 CFR 
122.28: 

(a)-(h) Remain the saae. 
(i) sand and gravel mining and processing operations; 

(j) gre~ndwa~er dleeb ... ee frem •ebile eil ens gee 
drilling wastewater treatmen~ Hftite. stormwater point sour-

1kl treated water dischArged from petroleum cleanup 
operatipns; 

ill discharges from QYblic water supply systems. as 
determined under Title 75. qhepter 6. MCA: 

1ml dischargg§ to wetlands that do not contain peren-
nial free surface water; 

inl discharges frgw rgod salting operations; 
iQl asphalt plant di&cbarges: 
1Rl dischorges of bJdrgltatic testina ~ 
lQl discbarqea of nppgqgtact cooling water; 
Lrl swimming pool dieghprgg: and 
i&l septic tank pumpar disposal sites. 
(2)-(11) Remain the same. 
(12) For purposes ot this rule, the board hereby adopts 

and incorporates by reference (see ARM 16.20.1303 for com
plete information about all materials incorporated by refer
ence): 

(a) 40 CFR 122.28 (July 1· 1991) which sets forth 
criteria for selecting categories of point sources appro
priate for general permitting; 

(b) 40 CFR 124.10(d)(l) (July 1. 1991) which sets forth 
minimum contents of public notices; 

(c) 40 CFR 122.26(c)(2) (July 1. 1991) which sets forth 
criteria for determining when a point source is considered a 
"significant,contributor of pollution"; 

(d)-(e) Remain the same. 

r1ATI Notice No. 16-2-300 G-3/26/92 



-481-

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

l6.20.1318 coNDITIONS APPLICABLE TO ALL PERMITS The 
following conditions apply to all MPOES permits. Additional 
conditions applicable to MPDES permits are set forth in ARM 
16.20.1320. All conditions applicable to MPDES permits must 
be incorporated into the permits either expressly or by ref
erence. If incorporated by reference, a specific citation to 
these rules must be given in the permit. 

(1)-(11) Remain the same. 
(12) (a)-(f) Remain the same. 
(g) The permittee shall report all instances of noncom

pliance not reported under subsections 12 ~ (d), (e) and 
(f) of this rule, at the time monitoring reports are sub
mitted. The reports must contain the information listed in 
subsection (12) (f) of this rule. 

(h) Remains the same. 
(13) (a) The permittee may allow any bypass to occur 

which does not cause effluent limitations to be exceeded~ 
only if it also is for essential maintenance to assure effi
cient operation. These bypasses are not subject to the 
provisions of subsections (13) (bl and (c) eftd (d) of this 
rule. 

(b) If the permittee knows in advance of the need for a 
bypass, it shall submit prior notice to the department, if 
possible at least ten days before the date of the bypass. 
The permittee shall submit notice of an unanticipated bypass 
as required in subsection (12) (f) of this rule (24-hour 
notice). 

(c) Remains the same. 
(d) The department may approve an anticipated bypass, 

after considering its adverse effects, if the department 
determines that it will meet the three conditions listed 
above in subsection (13)f4+1Ql(i) of this rule. 

(14)-(15) Remain the same. 
AUTH: 75-5-201, 75-5-40l, MCA; IMP: 75-5-401, MCA 

16.20.1320 ESTAQLISHING LIMitATIONS. STAHQARDS. AND 
OTHER PEBMIT CONDITIONS (1) In addition to the conditions 
established under ARM 16.20.1318, 16.20.1319, 16.20.1322, ftftd 
16.20.1323, and 16,20.1324. each MPDES permit must include 
conditions meeting the requirements e4 stated in 40 CFR 
122.43, 122.44, 124.56 and 124,57 CJulv 1. 19911. 

(2) The board hereby adopts and incorporates herein by 
reference (see ARM 16.20.1303 for complete information about 
all materials incorporated by reference): 

lAl 40 CFR 122.43 (July 1. 199ll. wbich is a federal 
rule that establishes applicable permit conditions in gener-
,tll. 

tatiQl 40 CFR 122.44 (July 1. 19911. which is a federal 
agency rule setting forth additional permit conditions which 
may be applicable to a point source. such conditions include 
technology-based and water-quality-based standards, toxic and 
pretreatment standards, reopener clause, reporting and moni-
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taring requirements, permit duration and reissuance, test 
methods, best management practices, conditions concerning 
sewage sludge, privately owned treatment works, and condi
tions imposed in EPA grants to POTW's·~ 
~ 40 CfR 124.56 (JulY 1. 19911. which describes 

requirements for fact sheets; 
idt 40 CFR 124.57 (July 1, 19911. which describes the 

public notice that must be prgyide4 tor draft permits: 
fbt~ 40 CFR chapter 1, subchapter N, (July 1. 19911. 

which sets forth federal effluent limitations and standards 
and new source performance standards.~ 

i!l 40 CFR Part 125 CJ»ly 1. 19911. Wbich states stan
dards and criteria for th' national point discharge elimina
tion system: 

1gl 40 CFR Part 129 CJuly 1. 19911, which describes 
toxic effluent pollutant stand&rds; and 

1hl 40 CfR Part 133. CJ»1y 1, 1991!. which sets forth 
requirements for secon4ary tr .. tptnt regulation. 

Lll Copies of the aboyl listt4 materials are ay,ilable 
from the water ouality Byrtau, Dtpartment of Health and 
Environmental sciences. Coqawwll Building. Capitol station. 
Helena. Montana 59620. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16.20.1321 CALCULATIBG IPDES PEBMIT CQNDITIQNS (1) 
All permit effluent liaitations, standards, and prohibitions 
must be established for each outfall or discharge point of 
the permitted facility, except as otherwise provided under 
ARM 16.20.1320 (40 CFR 122.44(k)) (BMP's where limitations 
are infeasible) and eee,ien f9) section ClOI of this rule 
(limitations on internal vastt streams). 

(2)-(4) Remain the sa ... 
(5) All per.it effluent limitations, standards, or 

prohibitions for a metal must be expressed in teras of "~ 
sel~~le total recoyerabll astal" as defined in 40 CFR Part 
136 unless: 

(a)-(c) Remain the saae. 
(6) Remains the saa.. 
(7)(a)-(c) Re .. in the same. 
(d) prohibition or liaitation of specified pollutants 

by mass, concentration, or other appropriate measure (for 
example, must not contain at any time more than 0.1 mg/1 zinc 
or more than 250 grams (~ 11! kilogram) of zinc in any dis
charge). 

(8)-(12) Remain the saa.. 
AUTH: 75-5-2Ql, 75-5-401, MCAf IMP: 75-5-401, MCA 

16,2Q.1323 SCHIQULIS Ol COMPLIANCE (1) The perait 
may, when appropriate, specify a schedule of compliance 
leading to compliance with the Act and rules adopted there
under, specifically including any applicable requirements 
under ARM Title 16, chapter 20, subchapter 9. 

(a) Any schedules of ca.pliance under this rule must 
require compliance as soon as possible, but not later than 
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the applicable statutory deadline under the Act or under 
eee~ie"e 391(b) (2) (A) 1 (e), (9), (B), a"el (F) ef the federal 
Clean water Act, as codified at 33 u.s.c. 1311Cbl C21CAI, CCI, 
(D), (El • and Cfl . 

(b)-(d) Remain the same. 
(2) Remains the same. 
(3) The board hereby adopts and incorporates herein by 

reference see~ie"e 391(b) (ii!) (Al, (0), (El), a"el (F) ef the 
federal Clean water Act, 33 u.s.c. 1251, ee ee~· section 
13ll(bl C2l (Al, CCI. CEI, and (F), which set forth deadlines 
for achieving effluent limitations and treatment of toxic 
pollutants. see ARM 16.20.1303 for complete information 
about all materials incorporated by reference, CQpies of 
these materials are available from the Water ouality Bureau, 
Department of Health and Environmental Sciences, cogswell 
Building, CaPitol Station, Helena, Montana 59620. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16.20.1327 MODIFICATION OR REVQCATION AND REISSUANCE OF 
PERMITS ill When the department receives any information 
(for example, inspects the facility, receives information 
submitted by the permittee as required in the permit (see ARM 
16.20.1318), receives a request for modification or revoca
tion and reissuance under ARM 16.20.1331, or conducts a 
review of the permit file) it may determine whether or not 
one or more of the causes listed in sections (1) a"d (2) ~ 
Lll of this rule for modification or revocation and reis
suance or both exist. If cause exists, the department may 
modify or revoke and reissue the permit accordingly, subject 
to the limitations of ARM 16.20.1331(c), and may request an 
updated application if necessary. When a permit is modified, 
only the conditions subject to modification are reopened. If 
a permit is revoked and reissued, the entire permit is re
opened and subject to revision and the permit is reissued for 
a new term. see ARM 16.20,1331(4)(b). If cause does not 
exist under this rule or ARM 16.20.1328, the department may 
not modify or revoke and reissue the permit. If a permit 
modification satisfies the criteria in ARM 16.20.1328 for 
"minor modifications" the permit may be modified without a 
draft permit or public review. otherwise, a draft permit 
must be prepared and other procedures in ARM 16.20.1330 
through 16.20.1344 followed. 

+%till The following are causes for modification but 
not revocation and reissuance of permits except when the 
p@rmittee requests or agrees: 

(a) Remains the same. 
(b) The department has received new information. 

Permits may be modified during their terms for this cause 
bnly if the information was not available at the time of 
permit issuance (other than revised regulations, guidance, or 
test methods) and would have justified the application of 
different permit conditions at the time of issuance. For 
MPDES general permits (ARM 16.20.1317) this~ subsection 
includes any information indicating that cumulative effects 
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on the environment are unacceptable. For new source or new 
discharger MPDES permits CABM 16.20.1316!. this subsection 
includes any significant information derived from effluent 
testing after issuance of thl permit. 

(c) Remains the same. 
(d) The department determines good cause exists for 

modification of a compliance schedule, such as an act of God, 
strike, flood, or materials shortage or other events over 
which the permittee has little or no control and for which 
there is no reasonably available remedy. However, in no case 
may an MPDES compliance schedule be modified to extend beyond 
an applicable statutory deadline. see also ARM 
16.20.1328~~ (minor modifications) an6 s~hsee~ieft 
(1) (n) ef ~his r~le (MPBBS inne~a~iwe teehftele~y); 

(e)-(g) Remain the same. 
(h) (i) Upon request of a permittee who qualifies for 

effluent limitations on a net basis under ARM 16.20.1321~ 
UQ.l_; 

(ii) Remains the same. 
(i) Remains the same. 
(j) Upon failure of en apprewe~ state the department to 

notify, as required by section 402(b)(3) of the federal Clean 
water Act, another state whose waters may be affected by a 
discharge from ~he appra¥e• •~•~• Montana; 

(k) Remains the same. 
(1) To establish a "notification level" as provided in 

ARM 16.20.1320f6t; 
(m)-(o) Remain the same. 
+etlll The following are causes to modify or, alterna

tively, revoke and reissue a permit: 
(a) cause exists for termination under ARM 16.20.~ 

~. and the department dete~ines that modification or 
revocation and reissuance is appropriate; 

(b) Remains the same. 
~ 1Jl The board her~y adopts and incorporates herein 

by reference (see ARM 16.20.1303 for complete information 
about all materials incorporated by reference): 

(a) Remains the same. 
(b) Sections 301(c), (g), (i), and (k) of the federal 

Clean water Act, codified at 33 u.s.c. section 1311Cc!. CgJ. 
til. and Ckl. which are federal statutory provisions allow
ing for modifying or extending dates for achieving effluent 
limitations; 

(c) Section 316(a) of the federal Clean Water Act, 
codified at 33 u.s.c. aectipn 1326. which is a federal statu
tory provision allowing a variance from an applicable ef
fluent limitation based on fundamentally different factors 
(FDF)i 

(d) section 402(b)(3) of the federal Clean Water Act, 
codified at 33 u.s.c. sectipn 13421bll3l. which is a federal 
statutory provision requiring that states administering the 
NPDES program notify other states whose waters may be af
fected by a proposed discharge; and 

(e) Remains the same. 
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111 Copies of the above listed materials are available 
from the Water ouality Bureau. pepartment of Health and 
Environmental Sciences. Cogswell Building. Capitol Station, 
Helena. Montana 59620. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16.20,1328 MINOR MQDIFICATIONS OF PERHITS (1) Upon 
the consent of the permittee, the department may modify a 
permit to make the corrections or allowances for changes in 
the permitted activity listed in this rule7 without following 
the procedures of ARM 16.20.1330 through 16.20.1344. Any 
permit modification not processed as a minor modification 
under this rule must be made for cause and with a draft 
permit (ARM 16.20.1332) and public notice as required in ARM 
16.20.1330 through 16,20.1344. Minor modifications may only: 

(a)-(e) Remain the same. 
(f) when ~he parmi~ heeemee final en~ effee~iwe en er 

ef~er Mereh 9, 1982, conform to ehan,ee reepeeEin! ARM 
16.20.1318(5), (H), (ll)(e)(ii), (14)(b)(i), end ARM !ml! 
16.20.1319(1); 

(g) Remains the same. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

~.20.133? DRAFT PERMITS (1)-(2) Remain the same. 
(3) If the department decides to prepare a draft per

mit, it shall prepare a draft permit that contains the fol
lowing information: 

(a)-(c) Remain the same. 
(d) effluent limitations, standards, prohibitions and 

conditions under ARM 16.20.1318~ 6ftd 16.20.1319~ 
16.20.1320. 

(4)-(5) Remain the same. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

16.20.1402 DEFINITIONS The definitions contained in 
ARM Title 16, chapter 20, subchapter 13 are hereby incorpor
ated by reference in this subchapter. The following defini
tions pertain to indirect dischargers and POTW's subject to 
pretreatment standards and the MPDES program: 

(1)-(4) Remain the same. 
(5) "National pretreat111ent standard'' or "pretreatment 

standard" means any regulation containing pollutant discharge 
limits promulgated by the EPA in accordance with section 
307(b) and (c) of the CWA, which applies to industrial users. 
This includes prohibitive discharge limits established pur
suant to see~ieft (4) ef Ehis rHle ARM 16.20.1404(4}. 

(6)-(10) Remain the same. 
(lll Cal "Significant industrial user". except as 

grovided in this section. means: 
1il All industrial users subiect to categgrical pre

treatment standards under 40 CFR 403.6 and 40 CFR chapter IL 
subchapter N; and 

11il Any other industrial user thot discharges an aver
age of 25,000 gallons per day or more of process wastewater 
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to the POTW (excluding sanitary noncontact cooling And boiler 
blowdown wastewater!; contribytes a process wastestream which 
makes up 5 percent or mgre of tbe ayerage dry weather hydray
lic or organic capacity of tbe POIW treatment plant: or is 
designated as such by the control authority as defined in ARM 
16.20.1410111 on the basis tbat the industrial user has a 
reasonable potential for adyersely affecting the PQIW's 
operation or for yiolating any pretreatment standard or 
requirement <in accordance yitb ARM 16,20,1407(7)), 

lbl Upon finding tbat an industrial user meeting the 
criteria in paragraph Cbl aboye has no reasonable potential 
for adversely affecting the PQTW's operation or for violating 
any pretreatment standard or requirement. the control author
ity Cas defined in ARM 16.20,1410C1) may on its own initia
tive or in response to a petition received from an industrial 
user or PQTW. and in accordanct witb ARM 16.20.1407C71, 
determine that the induatrial uaer is not a significant 
industrial user. 

1Ql Tbe boArd hereby adgpta and incorporates by refer
ence 40 CFB 403.5 £national pr•tr••taent standards; categor
ical standards! CJuly 1. 19911, and 40 CFR chapter I, sub
chapter N (effluent guideline• And standards\ (July 1. 19911. 
Copies of these materials are ayailable from the Water Qual
ity Bureau, DepArtwent of Uealth And Environmental Sciences. 
Cogswell Building, capitol StAtion, Helena, Montano 5962Q. 

(11) Remains the aoae but is renumbered (12). 
AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, MCA 

16.20,1404 HATIQHAL PRITRIATMENT SIANDARDS: PROHIB
ITED DISCHABGES (1) Re .. ins the same. 

(2) In addition, the following pollutants may not be 
introduced into a POTW: 

(a) pollutants which create a fire or explosion hazard 
in the POTW. including ytltaatreaaa yith a closed cup flash
point of less than 140°F or to•c using the test methods 
specified in 40 CFB 261.21; 

(b)-(e) Remain the same. 
Ltl petroleum oil. nopbigdeqradable cutting oil. or 

prodycts of mineral oil griqin in pmoynts that will cause 
interference or ppas tbrouqh: 

191 ppllutAnts ybicb rtwUlt in the presence of tpxic 
gases, vAPOrs. or fuaaa within th' PQTW in a quantity that 
may cause acute worker htalth lnd SAfety problems; lnd 

ibl any trucked or bJuled pollutants, except at di§
charge points desiqnotld hy tbt POTW• 

111 A user has pn affirwttive defense in any action 
brought against it alleging a yiplation of the general prohi
bitions e§tpblished in •Ublection (1l(al of this rule and the 
specific prQbibitions in tubtlctigos (~)Ccl through C2l Cgl of 
this ryle if the u,er dtiQDttrotes that; 

1Al it did not knqw or bave reason to know that its 
discharge, alone or in cpnjynctipn with a di,charqe or 
discharges from other sourctl, would cause pass through or 
interference: and 
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Cbl Cil a local limit designed to preyent pass through 
or interference or both of them was developed in accordance 
with section C4l for each pollutant in the user's discharge 
that caused pass through or interference, and the user was in 
compliance with each local limit directly prior to and during 
the pass through or interference: or 

Ciil if a local limit designed to prevent pass through 
or interference or both of them has not been developed in 
accordance with section C4l for the pollutant or pollutants 
that caused the pass through or interference. the user's 
discharge directly prior to and during the pass through or 
interference did not change substantially in nature or con
stituents from the user's prior discharge activity when the 
POTW was regularly in compliance with the POIW's MPDES permit 
requirements and. in the case of interference. applicable 
requirements for sewage sludge use or disposal. 

~t L!l(a) POTW's developing POTW pretreatment programs 
must develop and enforce specific limits to implement the 
prohibitions listed in sections (1) and (2) of this rule~~ 
Each PQTW with an approypd pretreatment program shall con
tinue to develop these limits as necessary and effectively 
enforce these limits. 

(b)-(c) Remain the same. 
(4)-(5) Remain the same but are renumbered (5)-(6). 
121 Tbe board hereby adopts and incorporates by refer-

ence 40 CFR 261.21 (characteristics of ignitabilityl (July 1, 
~· Copies of these materials are available from the 
Water Quality Bureau. Qepartment of Health and Environmental 
Sciences. Cogswell Building. Capitol station. Helena. Montana 
~ 
AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, MCA 

16.20.1405 NATIOB6L PR£TREATKEKT STANDARQS: CATEGORI
CAL STANDARDS ill Pretreat;tnt standards specifying guan
tities or concentrations of pollutants or pollutant proper
ties that may be dtscbarged to a POTW by existing or new 
industrj~l users in specific industrial SUbcategories may be 
established as separate regulations under ARM Title 16. 
chapter 20, These standards. unlefs fpecifically noted 
otberwise, are in addition to all Applicable pretreatment 
standards and requirements set forth in this SUbchapter. 

(1)-(3) Remain the same but are renumbered (2)-(4). 
f4+12L The depo•'••n' ~ hereby incorporates by 

reference herein 40 CFR Chapter ~ 1, subchapter N (Effluent 
Guidelines and Standards) (July 1. 1991),-eftd 40 CFR 403.6 
(National Pretreatment Standards: categorical Standards) 
!July 1. 1991); •evised ae sf J~l~ 1 1 1985 an~ 40 CFR Part 
136 (Guidelines Estab1iahinq text froce4ures for Analysis of 
2ollutants) !July 1. 1991). copies of these materials are 
available from the Water Quality Bureau, Department of Health 
and Environmental Sciences, Cogswell Building, capitol Sta
tion, Helena, Montana 59620. 
AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, HCA 
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16.20,1407 PRETREATKBNT PRQGBAMS; DEYELQPHENT BY PQTW 
(1) Any POTWT or combination of POTW's operated by the 

same authorityT with a total design flow greater than 5 
million gallons per day (~d) and receiving from industrial 
users pollutants which pass through or interfere with the 
operation of the POTW or are otherwise subject to pretreat
ment standards, ere·~ required to establish a POTW pretreat
ment program. The department aay require that a POTW with a 
design flow of 5 mgd or less develop a POTW pretreatment 
program if it is found that the nature or volume of the 
industrial influent, treatment process upsets, violations of 
POTW effluent limitations, contamination of municipal sludge, 
or other circumstances so warrant in order to prevent inter
ference or pass ·through, 

(2) Remains the same. 
(3) A POTW may develop an appropriate POTW pretreatment 

program any time before the time limit set forth in section 
(2) of this rule. The POTW's MPPES permit will be reissued 
or modified in accordance with ARM 16.20.1328 to incorporate 
the approved program conditions as enforceable conditions of 
the permit. 

(4) Remains the same. 
(5) The department may modify or revoke and reissue a 

POTW's permit in order to: 
(a) .Remains the ..... 
(b) coordinate the issuance of a CWA section 201 con

struction grant or loan isauld upder subcbapter 3 of thia 
chaPter with the incorporation into a permit of a compliance 
schedule for POTW pretreatment program; 

(c)-(d) Remain the same. 
(e) incorporate a modification of the permit approved 

under sections 3Ql(hl er 381(il ef 'he e1A 75-5-402 and 
75-5-403. MCA; or 

(f) Reaains the sa.e. 
(6) A POTW pretreatment program must meet the following 

re~al•e•eft~s legal reguir,..otl agd include tbe following 
procedures. Tb••• proct4ur91 auat at all times be fully and 
effectively exerciald And iapl.,ntld. 

(A) The POTW shall operata pursuant to legal authority 
enforceable in federal, state, or local courts which author
izes or enables the POTW to apply ~nd to enforce the require
ments of this rule. otbtr rulll adopted Rursu~nt to section 
75-5-304. MCA. and 33 y.s,c. fiCtions 1317 ~nd 1~42fbl<Bl. 
The authority may be contained in a statute, ordinance, or 
series of contracts or joint powers agreements which the POTW 
is authorized to enact, enter into or implement, and which 
are authorized by state law, At a minimum, this legal autho
rity eftahles must enable the POTW to: 

(i)-(ii) Remains the sa ... 
(iii) control, throu9b permit, order, or similar means, 

the contribution to the POTW by each industrial user to 
ensure compliance with applicable pretreatment st~nd~rds and 
requirements~. For indultrial users identified under subsec
tion 6Cbl of this rule. thi1 control must be achieved through 
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permits or equivalent control mechanisms issued to each 
in4ustrial user. The control mechanisms must be enforceable 
and at minimum contain the following conditions: 

lAl a statement of duration fin no case more than five 
years); 

iftl a statement of non-transferability without. at 
minimum. prior notification to the POTW an4 Provision of a 
copy of the existing control mechanism to the new owner or 
operator; 

LQ1 effluent limits based on applicable general pre
trtatment standards of this sub-chapter. categorical pre
treatment standards. local limits. an4 statt and local law; 

LQl self-monitoring. sampling. rePorting. notification 
and recordkeeping requirements. inclu4ing an i4entification 
of the pollutants to be monitored. sampling location. samp
ling frequency. and sample type. bAsed on the applicable 
~enerAl pretreatment stan4ar4s state4 in this subchApter. 
CAtegorical pretreatment standards. local limits. and state 
and local law; 

1El a statement of appliCAble ciyil and criminal penal
tits thAt MAY be assessed tor violation of pretreAtment 
standar4s and reguirepants. and any applicable compliance 
schedule. A compliance schedule mAY not txten4 the com
pliance date beyond APPlicable ftderal dea4lines; 

(iv) require the development of a compliance schedule 
by each industrial user for the installation of technology 
required to meet applicable pretreatment standards and re
quirements; ~ftelHdin~ ~~e nee limieed ~e ~he ~e~e~t~~ 
in ~RM 16.29.1419t 

(v) require the submission of all notices and self
monitoring reports from industrial users as are necessary to 
assess and assure compliance by industrial users with pre
treatment standards and requirements~ncluding the reports 
required in ARM 16.20.1410; 

(vi) carry out all inspection, surveillance, and moni
toring procedures necessary to determine, independent of 
information supplied by industrial users, compliance or 
noncompliance with applicable pretreatment standards and 
requirements by industrial users. Representatives of the 
POTW shall be authorized to enter any premises of any indus
trial user in which a discharge source or treatment system is 
located or in which records are required to be kept under ARM 
16.20.1410 to assure compliance with pretreatment standards. 
such authority must be at least as extensive as the authority 
provided under el~ see•ien 398 33 u.s.c. section 1318; 

(vii) obtain reaedies tor noncompliance by industrial 
users with any pretreatment standard and requirement. A POTW 
shall be able to seek injunctive relief for noncompliance by 
industrial users with pretreatment standards and require
ments. A POTW shall seek and assess civil and criminal 
penalties as a~thorieed ~y law under authority which provides 
for a penalty of at le4st Sl.OOO per violation. an4 shall 
consi4er each day in which An industriAl ustr violates a pre
treatment standard or regulation to be a separate violation; 
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(viii) pretreatment requirements enforced through the 
remedies set forth in subsection (6) (a) (vii) of this rule in
clude, but are not limited to, the duty to allow or carry out 
inspectionL entry or monitoring activities; any rules, regu
lations or orders issued by the POTW; or any reporting re
quirements imposed by the POTW or this subchapter. The POTW 
shall have authority and prqcedures to immediately and effec
~ halt or prevent any discharge of pollutants to the 
POTW which reasonably appears to present an imminent danger 
to the health or welfare of persons. The POTW shall also 
have authority and procedures Cyhich shall include notice to 
the affected in4ustrial uasr• And an opportunity to respond) 
to halt or prevent any discharge to the POTW which presents 
or may present danger to environment or which threatens to 
interfere with the operation of the POTW. The department ~ 
a~theri~y ~e mAY seek enfe•a .. ant iudicial relief for noncom
pliance by industrial users when the POTW has acted to seek 
such relief but has sought a remedy or penalty which the 
department finds to be inaufficient. The procedures for 
notice to dischargers where tbe POTW is seeking ex parte tem
porary judicial injunctive relief are governed by applicable 
state or federal law and not by this provision, and must 
comply with the confidentiality requirements set forth in ARM 
16.20.1411. 

(b) The POTW shall develop and implement procedures to 
~naure compliance with the requirements of a pretreatment 
program. At a minimum, these procedures must enable the POTW 
to: 

(i) Remains the ,, ... 
(ii) identify the character and volume of pollutants 

contributed to the POTW by the industrial user or users 
identified under section ~ Jil of this rule. This informa
tion must be made available to the department upon request; 

(iii) notify industrial uaer1 identified under section 
(1) of this rule of applicable pretreatment standards and any 
other applicable require .. nts under sections 204(b) and 405 
of the CWA and subtitles C and D of the Resource conserva
tion and Recovery Act (RCRA); 

Ciyl witbin 30 dayt of apprqyol of a list of signifi
cant industrial users ;urwuaut to subsection Cil of this 
subsection. ngtify eagb io4uatrial user of its status as AD 
industrial user And of all raguireaents applicable to it as a 
result of its indyatrial ueer atatuli 

(iv) Re~ains the e ... bUt is renumbered (v). 
fYtl!il randomly sampl• and analyze the effluent from 

industrial users and conduct surveillance on~ inspeeeie" 
activities in order to identify, independent of information 
supplied by industrial uaers, occasional and continuing 
noncompliance with pretreataent standardsT; inspect and 
sample the effluent frgm ea9b significant industrial user at 
least once a year; and ayaluote. at least once eyery two 
years. whether each significant industrial user needs a plan 

;osi~~taY!c~=~~e4f:c~aaf:~bi~O:u;p~~~!r~~t!g~! !~~:~~I~on. 
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nature. including an accidental spill or a non-customary 
hatch discharge. The results of these activities must be 
made available to the department upon request~. If the POTW 
decides that a slug control plan is needed. the plan must 
contain. at a minimum. the following elements: 

1hl description of discharge practices. included non
routine batch discharges; 

1al description of stored chemicals; 
~ procedures for immediately notifying the POTW of 

slug discharges. including any discharge that would violate a 
prohibition under ABH 16.20.1404(21. with procedures for 
follow-up written notification within five days; and 

LQL if necessary. procedures to prevent adverse jmpact 
from accjdental spills. including inspectjon and maintenance 
of storage areas. handling and transfer of materials. loading 
And unloading operations. control of plant site run-off, 
worker training. bujldjng of containment structures or equip
ment. measures for containing toxic organic pollutants Cin
cluding solvents!, or measures and equipmont for emergency 
response; 

(vi) Remains the same but is renumbered (vii) . 
~ i¥iiil comply with all applicable public partici

pation requirements of 40 CFR 25 in the enforcement of state 
pretreatment standards. These procedures inel~de previsien 
+er must ensure that at least annually pre~idin! ~ public 
1ft ne~ifiea~ien, notified in the largest daily newspaper 
published in the municipality in which the POTW is locatedT 
of industrial users which, during the previous 12 months, 
were significantly violating applicable pretreatment stan
dards or other pretreatment requirements. For the purposes 
of this provision, a ei9nifiean~ ~iele~ieA is a viela~ieA 
whieh re~aine Hfteerree,ed 45 ~eye af,er neeifiea~ien ef 
nenee~~lianee, er ~hieh ree~l'•~ in '~e P9~i eKereieift! i~e 
emer!eney aHeheri~y. and an industrjal user is in significant 
noncompljance jf it: 

1Al has chronic violations of wastewater discharge 
ljmits. defjned here as tbose in which 66 percent or more of 
all of the measurements token during a six-month period 
exceed Cby any magnitude! tbe doily maximum limit or tbe 
average limit for the same pollutant parameter; 
~ experiences tecbnical review criteria CTRCl viola

tions. defined here as those in whjch 33 percent or more of 
all of the measurements for each pollutant parameter taken 
durjng a six-month period equal or exceed the product of the 
doily maximum limit or the average limit multiplied by the 
applicable TRC CTRC•l.4 for aop. TSS. fats. oil. and grease, 
and 1.2 for all other pollutants except pH;) 
~ otherwise violates a pretreatment effluent ljmit 

Jdajly maximum or longer term average! that the control 
authority determines has caused. alpne or in combinatjon with 
other discharges. interference or pass through !including 
endangering the health of rorw personnel or the general 
public!; 

iQl discharges a pollutant that has caused imminent 
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endangerment to human healtb. W9lfare or to the environment 
or has resulted in the PQTW'I txercise of its emergency 
authority under subsection CalCyiil of this section to halt 
or prevent such a discharge; 

lEl fails to meet. witbin 90 days after the schedule 
date. a compliance schedule milestone contained in a local 
control mechanism or enforQ188ot order for starting construc
tion. completing constructiQD. or attaining final compliance; 

ill fails to proyide. vitbin 30 days after the due 
date. required reports such as baseline monitoring reports. 
90-day compliance reporta, periodic self-monitoring reports. 
and reports on compliance yitb compliance schedules; 
~ fails to accurately report noncompliance; or 
1Hl otherwise causes yiplations, or a group of viola

tions that the control autbprity determines will adyersely 
affect the operation gr impleaantation of the local pretreat
ment program, 

(c) Remains the saae. 
~L£1 POTWs shall develop local limits as required in 

ARM 16.20.1404(3) (a), or demonstrate that they are not neces
sary. 
~ The PQTW shall deyelgp And implement an enforcement 

response plan, Tbis plan wyat sontain detailed procedureo 
indicating hqw a POT! yill ipylttiqate And respopd to instan
ces of industrial user ngnpQIPliance. The plan mutt, at a 
minimum; 

lil Describe hgy tb4 PQTW yill investigate instance§ 
of noncompliance; 

liil Describe tbt typet gf •acalating enforcement 
responses the P9TW will teke in re1p0nse to all opticipated 
types of industrial uaar yiglations and the time periods 
within whicb respopses will t•k• place; 

!iiil Idaptify by title the pfficial or officials re
sponsible for each type pf rwtPPDB•= 

Ciyl Adequately refltct tba PQTW 1 s primary responsi
bility to enforce all appligablt pratreatment requirements 
and standards. as detailld in tublections Cal And lbl of this 
sectign, 

l1l Tbe PQTW shsll ~· a list pf its in4ustrial 
users meeting the crittri~ARM 16,20.1402ClllCbl, Tbe 
list shall identity tht griter~in ARM 16.20,1402Cllllbl 
applicable tg each induatria1 gttr and, for induotrial users 
meeting the criteria in All 11,20.1402111llblCil, shall al1o 
indicate wbethar tb• POT! hAl aad• a deterainatioo pursuant 
to ARM 16.20.1402!11lCblCil 1 Discretionary designation• or 
redesignations by the deptrtpent are deemed to be approyed by 
the department 90 days afttr aub!issign Qf the list or modi
fications to the list. ynltss tba dlportaent determines that 
a modification i1 in tact a aubltarrtial modification, 

Lal The board hereby adgpts and incprporates by refer
ence 33 u.s.c. ,action 1317 ltgxic and pretreatment effluent 
standards!; 33 u.s.c. sectipp 1318 Cinfpections. mgnitoring 
and entry!; 33 U,S.c. ll42Cbl C8l Cnotice of variation of 
pollutants into POTWsl; tn4 40 CFR part 25 !public participa-
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tion in programs! !July 1. 1991!. Copies of these materials 
ore available from the water Quality Bureau. Department of 
Health and Environmental Sciences. Cogswell Building. Capitol 
Station. Helena. Montana 59620. 
AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, MCA 

1§.20.1408 POTW PRETREATMENT PROGRAMS AND AUTHORIZA
TION TO REVISE PRETREATMENT STANDARDS: SUBMISSION FQR_AP
PROVAL 

(1) Remains the same. 
(2) (a) The program submission must contain a statement 

from the city attorney or a city official acting in com
parable capacity~ or the attorney for those POTW's which have 
independent legal counsel, that the POTW has authority ade
quate to carry out the programs described in ARM 16.20.1407. 
This statement must: 

(i) identify the previeiel'l ef the legal authority 
under ARM 16.20.1407(6) (a) which provides the basis for each 
procedure under ARM 16.20.1407(6) (b); 

(ii)-(iii) Remain the same. 
(b)-(d) Remain the same. 
(3)-(7) Remain the same. 

AUTH: 75-5-201, 1_;;-=2.=.1.Q!, MCA; IMP: 75-5-304, MCA 

16,20.1409 APPRQYAL PROCEPQRES FOR POTW PRETREATMENT 
PROGBAMS AND POTW GBANTING OF REMQYAL CREPITS The following 
procedure is adopted in approving or denying requests for 
approval of POTW pretreatment programs and applications for 
removal credit authorization. 

(1) The department has 90 days from the date of public 
notice of a submission complying with the requirements of ARM 
16.20.1408(2), and where removal credit authorization is 
sought with the requirements of ARM 16.20.1406 and 
16.20.1408(4), to review the submission. The department 
shall review the submission to determine compliance with the 
requirements of ARM 16.20.1407(2) and (6), and where removal 
credit is sought, with ARM 16.20.1406. The department may 
have up to an additional 90 days to complete the evaluation 
of tho submltHtlon it' the publi<~ comment period providacl fnr 
in section (2) of this rule is extended beyond 30 days or if 
a public hearing is held as provided for in subsection 
(2) (a) (ii) 1Ql of this rule. In no event, however, may the 
time for evaluation of the submission exceed a total of 180 
days from the date of public notice of a submission. 

(2)-(6) Remain the same. 
AUTH: 75-5 201, 75-5-304, MCA; IMP: 75-5-304, MCA 

16.20.1410 REPORTING REQUIREMENTS FOB POTW'S ANP IN
pUSTRIAL USERS (1) Remains the same. 

(2) (a)-(b) Remain the same. 
(c) submit a brief description of the nature, average 

rate of production, and standard industrial classification of 
the operation carried out by the industrial user. This de
scription should include a schematic processg§ diagram which 
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indicates points of discharge to the POTW from the regulated 
process; 

(d) Remains the same. 
(e) (i)-(iii) Remain the same. 
(iv) ~he ~•e~ ehall take a minimum of one representa

tive sample to compile that data necessary to comply with the 
requirements of this section; 

(v) Remains the same. 
(vi) perform sampling and analysis in accordance with 

the techniques prescribed in 40 CFR 136 and amendments there
to. When 40 CFR 136 does not contain sampling or analytical 
techniques for the pollutant in question, or when the depar~ 
~ EfA determines that the 40 CFR sampling and analytical 
techniques are inappropriate ror the pollutant in question, 
sampling and analysis must be performed by using validated 
analytical methods or any other applicable sampling and 
analytical procedures, including procedures suggested by the 
POTW or other parties, approved by the department; 

(vii) if ~he depe~"' alleve i~, e~bai~ e baseline re 
pert whieh ~tiliees enlr hiaeerieel deee ee len~ ae ehe data 
pre?ides infermetien e~ffiel8Be ee deeermlne ~he need fer in 
dHs~riel pre~rea~en~ ••••~••• ~ submit a baseline report 
•~•~ indiea~e that indicatla the time, date, and place of 
sampling, and methods of analysis, and RMae eer~ifr that 
certifies such sampling and analysis is representative of 
normal work cycles and expected pollutant discharges to the 
POTW; 

Cyiii! if the departlant allgws it, the baseline raport 
may utilize only historical 4Ata eo long as the data provides 
information sufficient to determine the need for industrial 
pretreatment measures. 

(f) Remains the saae. 
(g) if additional pretreatment and/or operation and 

maintenance are required to .. et the pretreatment standards, 
submit the shortest schedule by which the industrial user 
will provide such additional pretreatment and/or operation 
and maintenance. The completion date in this schedule must 
not be later than the ca.pliance date established for the ap
plicable pretreatment standard. 

(i) Remains the same. 
(ii) If the categorical pretreatment standard is modi

fied by a removal allowance under ARM 16,20.1406. by use of a 
Qgmbined wastestream forwplo. or by A fundamentally different 
factor or variance. after the user submits the report re
quired by section (2) of this rule, any necessary amendments 
to the information requested by subsections (2) (f) and (9) of 
this rule must be submitted by the user to the control auth
ority within 60 days after the modified limit is approved. 

(3) The following conditions apply to the schedule re
quired by subsection (2)(9) of this rule: 

(a) Remains the same. 
(b) No increment referred to in subsection (a) of this 

~ section may exceed 9 months; 
(c) Remains the same. 
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(4) Remains the same. 
(5) (a)-(b) Remains the same. 
(c) For industrial users subject to equivalent mass or 

concentration limits established by the control authority in 
accordance with the procedures in 40 CFR § 403.6(c), the 
report required by seetien subsection (5) (a) shall contain a 
reasonable measure of the user's long term production rate. 
For all other industrial users subject to categorical pre
treatment standards expressed only in terms of allowable 
pollutant discharge per unit of production (or other measure 
of operation), the report required by seetien subsection 
(5) (a) shall include the user's actual average production 
rate for the reporting period. 

(6)-(10) Remains the same. 
(11) The control authority shall require appropriate 

reporting from those industrial users with discharges that 
are not subject to categorical pretreatment standards. 
Significant noncateqorical industrial users shall submit to 
tb~ control authority at least once eyery six months Con 
dates specified by tbe control authority> a description of 
tbe nature. concentration. and flow of tbe pollutants re
quired to be reported by tbe control autbority. These re
ports must be based on sampling and analysis performed in the 
period covered by the report. and performed in accordance 
with the techniques described in 40 CFR part 136. (July 1. 
19911. Where 40 CFR part 136 does not contain samPling or 
analytical techniques for tbe pollutant in question. or where 
the EPA determines that tbe part 136 sampling and analytical 
techniques are inappropriate for tbe pollutant in question.' 
sampling and analysis must be performed by using validated 
analytical methods or any other applicable sampling and 
analytical procedures. including procedures suggested by the 
POIW or other persons, approyed by the EPA. This sampling 
and analysis may be performed by tbe control authority in 
lieu of the significant noncategorical industrial user. 
Wbere the POTW itself collects all the information required 
for the report. the noncategorical significant industrial 
user will not be required to submit tbe report. 

(12) POTWs with approved pretreatment programs shall 
provide the appre\al 1n1t:herH:y department with a report that 
briefly describes the POTW 1 s program activities, including 
activities of all participating agencies, if more than one 
jurisdiction is involved in the local program. The report 
required by this section shall be submitted no later than one 
year after approval of the POTW's pretreatment program, and 
at least annually thereafter, and shall include, at a mini
mum, the following: 

(a)-(d) Remains the same. 
(13) Net:~ieat:ien ef ehan~ed di3ehar~e. All industrial 

users shall promptly notify the POTW in advance of any sub
stantial change in the volume or character of pollutants in 
their discharge, including the listed or characteristic 
hazardous wastes for which tbe industrial user has submitted 
initial notification under 40 CFR 403~. 
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(141 The following conditions and reporting require
ments apply to the comglianco sgbedule for development of an 
approyable POTW pretreatment program required by ARM 
16.20.1407. 
~ The schedule shall contain increments of progress 

in the form of dates for tb• commencement and completion of 
major events leading to the deyelopment and implementation of 
a POTW pretreatment program (e.g •. acquiring required author
ities. developing fun4ing moQhanisms. acquiring equipm,ntl; 

LQ1 No incroment referred to in subsection Cal shall 
exceed nine montha; 

l£L Not later than 14 days following each date in the 
schedule and the final date tor compliance. the PQTW shall 
submit a progress rePort to tbe approval authority including, 
as a minimum. whether or not it complied with the increment 
of progr,ss to be met on such datt and. if not. the date on 
which it 'xpects to comply with this increment of progress. 
the reason for delay. and tb• steps tak,n by the PQTW to 
return to the schedule ett&blished. In no event shall more 
than nine months tlapse b8tww•n such progress r'ports to the 
approval author!~. 

~Ll21 The reports required by sections (2), (4), and 
(5) of this rule shall include the certification statement as 
set forth in 40 CFR S 403.6(a)(2) (ii)~ and shall be signed as 
follows: 

(a)-(d) Remains the sa ... 
Cl6l Reports sub;itte4 tp the departm,nt by the POTW in 

accordance with section C13l of this rule must be signed by a 
principal ex,cutive pfficer. ranking elected official. or srtr: 1~~vo;~;:ffi!::r::~ tf.~~loyee is respon-

112l Tb• report• and ptner documenta required to be 
suPmitted pr aointainld un4tr tbi• section are subiect to 
state law relating to frau4 and folse statements. 

(15) Remains the same but is renumbered (18). 
f+6+il2l(a) Any industrial user and POTW subject to the 

reporting rtquirements estAblished in this rule shall main-
tain records of all information resulting from any monitoring 
activities required by this subchapter. Such records must 
include for all samples: 

(i)-(iii) Remain the same. 
(iv) the analytical techniques or methods QSB ~; and 
(v) Remains the same. 
(b) Any industrial user or POTW subject to these re

porting requirements established shall retain for a minimum 
of 3 years any records of monitoring activities and results, 
whether or not such monitoring activities are required by 
this subchapter, and shall sake such records available for 
inspection and copying by the department. the United States 
environmental protection agency. and ey the POTW in the case 
of an industrial user. This period of retention is extended 
during the course of any unresolved litigation regarding the 
industrial user or POTW or when requested by the department. 

(c) A POTW to which reports are submitted by an indus-
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trial user pursuant to sections (2), (4), and (5) of this 
rule shall retain such reports for a minimum of 3 years and 
shall make such reports available for inspection and copying 
by the department or the United States environmental protec
tion agency. This period of retention is extended during the 
course of any unresolved litigation regarding the discharge 
of pollutants by the industrial user or the operation of the 
POTW pretreatment program or when requested by the depart
ment. 

C20l Cal The industrial user shall notify the POTW. the 
department. and the EPA regional waste management division 
director. in writing. of any discharge into the POTW of a 
substance. which. if otherwise disposed of. would be a hazar
dous waste under ARM Title 16, chapter 44. sub9hapter 3. The 
notification must include the name of the hazardous waste as 
set forth in 40 CFR part 261. the EPA hazardous waste number. 
and the type of discharge (continuous. batch. or other), !f 
the industrial user discharges more than 100 kilograms of the 
hazardous waste per caleD4ar month to the POTW· the notifica
tion must also contain the following information to the 
extent the information is known an4 readily available to the 
industrial user; An identification of tbe hazardous con
stituents contained in tbe wastes. an estimate of the mass 
and concentration of the constituents in the wastestream 
discharged durina that calendar month. and an estimate of the 
mass of constituents in the wastestream eXPected to be dis
charged during the following twelye months. All notifica
tions must take place within 180 days of the effective date 
of this rule. Industrial users who cgmmence discharging 
after the effective date of this rule shall provide the 
notification no later than 180 days after the discharge of 
the listed or characteriatic hazardous waste. AnY notifica
tion under this paragraph aust be SUbmitted only once for 
each hazardous waste dieghorged. Hgyeyer. notifications of 
changed discharges must be IUbaitted un4er subsection C13\ of 
this rule. The notification requirement in tbis section does 
not apply to pollutants alrtady reported under the self
monitoring requirements of sections C2l. C4l. and C5l of this 
1:YlL. 
~ Dischargers are exempt from the requirements of 

subsection Cal of this saction during a calendar month in 
which they discharge no more than 15 kilograms of hazardous 
wastes. unless the wastes are acute hazardous wastes as 
specified in 40 CFR 261.30Cdl and ARM 16.44.333Cl!Cel. 
Discharge of more than 15 kilograms of non-acute hazardous 
wastes in a calendar month. or of any quantity of hazardous 
wastes as soecified in 40 CFR 261.30Cdl and ABM 
j6.44.333CllCel. require1 a one-time notification. Subse
quent months during which the industrial user discharges more 
than such quantities of any hazardous waste do not require 
additional notification. 

i£l If any new regulations promulgated under section 
3001 of the federal Resource Conservation and Recovery Act 
!RCRAl identify additional characteristics of hazardous waste 

6-3/26/92 ~ll\R Notice No. 16-2-399 



-498-

or list any additional substance as a hazardous waste. tne 
industrial user must notify the PQTW and the department Qf 
the discnarge of such substance within 90 days of the effec
tive date of such regulations. 

lQl If any notification is made under this subsection 
118). the industrial user shall certifY that it has a program 
in place to reduce the yoluae And toxicity of hazardous 
wastes generated to the degree it has determined to be econo
mically practical. 

1Z1l The boArd hereby adopts and incorporates by refer
ence 40 CFR Dart 136 (guidelines establishing test procedures 
for the analysis of pollutant•! (July 1. 19911. and 40 CFR 
part 261 Cidentification and listing Qf hazardous waste! 
(Julv 1. 19911. Copies of tbese materials may be obtained 
from the Water Quality sureou. Department of Health and 
Environmental Sciences. Cogayell Building. Capitol Station. 
Helena. Montana 59620. 
AUTH: 75-5-201, 75-5-304, MeA; IMP: 75-5-304, MCA 

16.20.1412 NIT/GROSS CALCULATION (1) Categorical pre
treatment standards may be adjusted to reflect the presence 
of pollutants in an industrial user's intake water in accor
dance with 40 CFR 403.15 1 ~~Jise~ as ef J~ly 1, 1985 (July 1. 
~· The department hereby incorporates herein 40 CFR 
403.15, which is a federal regulation relating to net/gross 
calculation. A copy of 40 CPR 403.15 may be obtained from 
the water Quality Bureau, Department of Health and Environ
mental sciences, cogswell Building, capitol Station, Helena, 
Montana 59620. 
AUTH: 75-5-201, 75-5-304, MeA; IMP: 75-5-304, MCA 

16.20.1415 BYPASS (1)-(3) Remain the same. 
(4)fat Bypass is prohibited, and the control authority 

may take enforcement action aqainst an industrial user tor a 
bypass, unless: 

+it 1Al Bypass was unavoidable to prevent loss of 
life, personal injury, or severe property damage; 
~ Lbl There wee ~ no feasible alternatives to the 

bypass, such as the use of auxiliary treatment facilities, 
retention of untreated wastea, or maintenance during normal 
periods of equipment downtiae. This condition is not satis
fied if adequate back-up aquipaant should have been installed 
in the exercise of reasonable enqineerinq judgment to prevent 
a bypass which occurred during normal periods of equipment 
downtime or preventative .aintenance; and 
~ 1&1 The industrial user su~itted notices as 

required under section tet 1ll of this rule. 
(5) Remains the same. 

AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, MCA 

16.20,1416 MODIFICATION OF PQTW PRETREATMENT PROGRAMS 
(1) Either the appre•#al a~•~erity department or a POTW 

with an approved POTW pretreatment program may initiate 
program modification at any time to reflect changing condi-

MAR Notice No. 16-2-399 G-3/26/92 



-499-

tions at the POTW, Program modification is necessary when
ever there is a significant change in the operation of a POTW 
pretreatment program that differs from the information in the 
POTW's submission, as approved under ARM 16.20.1409. 

(2) POTW pretreatment program modifications ~ ~ 
be accomplished as follows: 

(a) For substantial modifications, as defined in sec
tion (3) of this rule: 

(i) The POTW shall submit to the approval eYtherity 
4epartment a statement of the basis for the desired modifica
tion, a modified program description (see ARM 16.20.1408(2)), 
or SUCh Other documents the sppEetsl satherity aepartment 
determines to be necessary under the circumstances. 

(ii) The appre~al a~erity department shall approve or 
disapprove the modification based on the requirements of ARM 
16.20.1407(6) following the procedures in ARM 16.20.1409(2)
(6). 

(iii) The modification shall be incorporated into the 
POTW's NPDES permit after approval. The permit will be modi
fied to incorporate the approved modification in accordance 
with ARM 16.29.1327(7) 16.20.1328. 

(iv) The modification shall become effective upon ap
proval by the approval sYtherity department. Notice of 
approval shall be published in the same newspaper as the 
notice of the original request for approval of the modifica
tion under ARM 16.20.1409(2)(a)(i). 

(b) The POTW shall notify the apprevel aatherity ~ 
partment of any other (i.e., non-substantial) modifications 
to its pretreatment program at least 30 days prior to when 
they are to be implemented by the POTW, in a statement simi
lar to that provided for in section (2) (a) (i) of this rule. 
such non-substantial program modifications shall be deemed to 
be approved by the approval authority, unless the apprewal 
aatherity department determines that a modification submitted 
is in fact a substantial modification, 90 days after the 
submission of the POTW's statement. Following such "appro
val" by the eppEevsl aatherity department, such modifica
tions shall be incorporated into the POTW's permit in accor
dance with ARM 16.20.1327(7lllll· If the appre~al aatherity 
department determines that a modification reported by a POTW 
in its statement is in fact a substantial modification, the 
apprewHl aa~herity department shall notify the POTW and 
initiate the procedures in eee~ie" {4) {a) subsection C2l Cal 
of this rule. 

(3) Substantial modifications. 
(a) Remains the sa~e. 
(b) The apprewel a~t~erit) aeportment may designate 

other specific modifications, in addition to those listed in 
section (3) (a) of this rule, as substantial modifications. 

(c) Remains the same. 
AUTH: 75-5-201, 75-5-304, MCA; IMP: 75-5-304, MCA 

4. The board is proposing these amendments to its 
pretreatment and permitting rules in order to protect public 
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health and the environment as well as meet minimum national 
pretreatment requirements. These requirements must be met to 
ensure state primacy in water quality regulatory arena. Some 
minor changes are made to correct inaccurate citations that 
resulted from earlier changes to these rules. Finally, the 
categories eligible general permits under the MPDES system 
are specified in detail to provide the public clear guidance 
as to when such permits are available, thereby ensuring 
opportunity for participation and due process. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally 
or in writing, at the hearing. Written data, views, or argu
ments may also be submitted to Yolanda Fitzsimmons, Depart
ment of Health and Environmental Sciences, Cogswell Building, 
capitol Station, Helena, Montana 59620, no later than May 20, 
1992. 

6. David Simpson, Chairman of the Board of Health and 
Environmental Sciences, has been designated to preside over 
and conduct this hearing. 

DAVID W, SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

certified to the 

:ilkilflifJ ~IS IVERS~~ 
secretary of state March 16. 1992 

Eleanor Parker, DHES Attorney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.20.602-603, 16.20.634, 
16.20.701-705 concerning surface 
water quality standards and the 
nondegradation policy 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Water Quality Bureau) 

1. On May 22, 1992 at 11:30 a.m., the board will hold 
a public hearing in Room c209 of the cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The proposed amendments to ARM 16.20.603, 16.20.634 
and 16.20.701-702 are technical changes to the surface water 
quality standards and the nondegradation rules that are neces
sary to meet federal requirements. The amendments to ARM 
16.20. 704 clarify that a petition for an exemption to the 
nondegradation policy may be brought before the board without 
a permit being issued by the department and that the procedures 
apply to those responsible for either point or nonpoint sources 
of pollution. The proposed amendment of ARM 16.20.602 will 
ensure that surface water quality standards apply to ground
water discharges that may affect adjacent surface water. The 
amendments to ARM 16.20.703 and 705 correct citations to sec
tions of the rules regarding procedures for public partici
pation. 

3. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16,20.602 APPLICATION AND COMPOSITION OF SURFACE WATER 
QUALITY STANDARDS (1)-(3) Remain the same. 

1.ll The standards under this subchapter apply to dis
•harges to groundwater that JAY affe•t adiacent surface waters. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.603 DEFINITIQNS In this subchapter the following 
terms have the meanings indicated below and are supplemental 
to the definitions given in 75-5-103, MCA: 

( 1) "Aettte tetdeieyn •ean!!l that death ef eMpesed: orgall 
is•s eeettre or ean he eMpeeted te eeeHr in 96 hetlre er lese. 

il.l "Acute lethality" means conditions that could result 
in increased mortality of aquatic lite after short term expo
sure. as defined for the "Criteria Maximum Concentration" in 
the EPA document 440/5-86-001 Cthe "Gold Book"). 

(2)-(11) Remain the same. 
( 12) "Mixing zone" means the area of a water body con-
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tiguous to an effluent with characteristics qualitatively or 
quantitatively different froa those of the receiving water. 
The mixing zone is a place where effluent and receiving water 
mix and not a place where effluents are treated. Certain water 
W&eer quality standards de ~ not apply in the mixing zone for 
those parameters regulated by a MPDES or NPDES permit. An 
effluent, in its mixing zone, may not eause aettt!e t!s3lieH:y 
block passage of aquatic organisms nor maY it cause acute 
lethality, except that ammonia, chlorine, and dissolved oxygen 
may be present at aettt!ely t!e~!e acute lethality concentrations 
~reoided that! sueh ae!ft!e t!eMlelt!y dees net bleek ~assa~e ef 
a~uatie er~anisms in no pore tban lOt of the mixing zone. Tb§ 
area in which these exceedences may be allowed shall be as 
small as practicable. 

(13)-(28) Remain the s .. e. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

16.20.634 MIXING ZQNE (1) Discharges to surface waters 
may be entitled granted a mixing zone whieh will have a 111inimum 
im~aet en slfrfaee wat!e~ ~alit!,, as determined on a case by 
case basis by the department in accordance with its written 
implementation policy. 

lAl ln granting a mixing zone. the department shall en
~ 

!Al that chronic toxicity does not result outside of the 
mixing zone; 

iQl the extent of tb• mixing zone is minimized to the 
extent practicable; 
~ the granting of a aixing zone does not affect exist

ing uses outside of the aixipg ZOQ!. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301 

16.20.701 DEFINXTXQNS In this subchapter, the follow
ing terms have the meanings indicated below and are supplemen
tal to the definitions set forth in section 75-5-103, MCA: 

(1)(a) Except as provided in paragraph (b) of this sub
section, "degradation" means that as a result of the activities 
of man: 

(i) Remains the same. 
( ii) 1u1 al'fJHeatllle -•• t~~•Hty standard fe!!' th§ hydro

gen ion concentration (pH) , turbidity, temperature, color, sus
pended solids or oils has tlleeft •lelat!ed in ~feee water where 
quality :l!lb.J&b is higher tban 4!IMt established water quality 
standards hAS beCOU yorll tMD naturally OCcurring Conditions; 

(iii) the concentratioftT in qroundwater, outside of appli
cable mixing zones, of a pollutant for which maximum contami
nant levels are established in section (4) of ARM 16.20.1003 
bas become worse; or 

(iv)-(vi) Remains the same. 
(b) (i)-(ii) Remains the same. 
(iii) Changes in surface water quality which occur within 

a "mixing zone" as defined by ARM 16.20.603fe+1l.ll are not con
sidered degradation. 

(2)-(3) Remains the sa.e. 
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AUTH: 75-5-201, 75-5-401 1 MCA; IMP: 75-5-303, 75-5-401, MCA; 

16. 20.702 APPLICABILITY AND LIMITATION OF STATE WATER 
NONDEGBADATION -- GENERAL (1) Remains the same. 

(2) If the board determines, based on neeessar~ impor
tant economic or social development, that degradation may be 
allowed, in no event may degradation of state waters interfere 
with or .become harmful, detrimental or injurious to public 
health, recreation, safety, welfare, livestock, wild birds, 
fish and other wildlife or .llQl! other l!lenefieial uses ~ 
existed or could haye exi•tld on or after November 28. 1975. 
In allgwing such degradation or lgwer water quality. the board 
shall assure that within the basin upstream of the proposed 
degradation there shall be achieyed the highest statutory and 
regulatory requirements for all point and nonpoint sources. 

(3) Remains the same. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-303, MCA 

16.20.703 PERMIT CQNDITIQNS TO EHSUBE NON-DEG&APATION 
(1)-(5) Remain the same. 
(6) Whenever after a permit has been issued continued 

monitoring reveals new or more accurate information about the 
natural quality and fluctuations of the receiving waters, and 
if such new information would justify the amendment of moni
toring or discharge limitation provisions in the permit, the 
department may approve such a modification. The department 
shall follow the notice and hearing procedures set forth in ARM 
u;,~e.995(4) ~1\r~fJh (Ut 16.20.1334141-18). 16.20.1335. and 
16.20.1336 for MPDES peralta, and ARM 16.20.1014(4)-(9) for 
MGWPCS permits. 

(a) The board hereby adopts and incorporates by reference 
ARM 16.~9.995(4) (18) 1§.20.1334(4l-C8l. 16.20.1335. and 
16.20.1336 which set fortb procedures for public notice and 
public hearings on MPDBS perait applications. Copies of ARM 
16o29o995(1) (19) 16.20.13lf(4)-f8). 16.20,1335. and16.20.1J36 
may be obtained from the Water Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
station, Helena, Montana 59620. 

(b) Remains the sa.a. 
AUTH: 75-~-201, 75-5-401, MCA; IMP: 75-5-303, 75-5-401, MCA 

16. 2 0. 7 04 PROCEDOBI P0B PITITIQHING FOR AMBttBMiitl'fS NON
PEGBAQATION REVIEW lll A person MY petition the board to 
allow a lowering of tbe quality of high quality waters pursuant 
to 75-5-301, MGA. eitber prior to or after obtaining a permit 
under this chapter. A parait issued by the department is not 
a pre-requisite to petition tho board under this subchapter. 

(1)-(4) Remain the same but are renumbered (2)-(5). 
i.tl The procedures of this rule shall apply to owners and 

operators of both point and nonpoint sources of pollution. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-303, 75-5-401, MCA 

16, 20,705 DEPAB'l'IIWf Alfl) BOARD PROCEDUBES FOLLOWING 
RECEIPT OF COMPL£TEP PlttTION (1)-(4) Remain the same. 
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(5) (a) Remains the same. 
(b) At least 30 days prior to that hearing, the depart

ment shall comply with the following: 
(i) the "Pttl!IHe Ne,iea Preeadtlrae'' public notice proce

dures set forth in ARM 16o29o912 16.20.1334; and 
(ii) the "Distribution of Information" procedures set 

forth in ARM 16a29o91l and.~~ 16.20.1021. 
(c) The board hereby adopts and incorporates by refer

ence ARM 16•29.912 16.20,1JJt, which sets forth procedures for 
issuing public notices of MPDES permit applications and hear
ings, and ARM 16o29o91l ancl ARM 16.20.1021 which set forth 
requirements for distribution and copying of public notices and 
permit applications. Copies of ARM 16•29a912, 16a29o913 
16.20,1334 and 16.20.1021 may be obtained from the Water Qual
ity Bureau, Department of Health and Environmental Sciences, 
Cogswell Building, capitol Station, Helena, Montana 59620. 

(6) Remains the same. 
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-303, 75-5-401, MCA 

4. The board is proposing these amendments to the rules 
in order to meet EPA requir ... nts for state anti-degradation 
policies. The rules are alao necessary to clarify the proce
dures for obtaining a nondegradation exemption from the Board 
and to ensure the protection of surface water from groundwater 
discharges. 

5. Interested persons aay submit their data, views, or 
arguments concerning the proposed amendment, either orally or 
in writing, at the hearing. ~itten data, views, or arg~ents 
may also be submitted to Yolanda Fitzsimmons, Department of 
Health and Environmental Sciences, Cogswell Building, capitol 
Station, Helena, Montana 59620, no later than May 20, 1992. 

6. David w. Si:.pson, chairman of the Board, has been 
designated to preside over and conduct the hearing. 

DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Certified to the Secretary of State March 16. 1992 

Reviewed by: 

eanor Pa ~r lDHES Attorney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In tbe matter of the amendment of 
rules 16.20.401 and 16,20.402 and 
adoption of new Rules I and II ) 
dealing with plan and specification) 
review for small water and sewer ) 
systems and review fees, and repeal) 
of 16.20.405, concerning drilling ) 
of water wells ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT OF 

RULES, ADOPTION OF 
NEW RULES, AND REPEAL OF 

16.20.405 

(Water Quality Bureau) 

1. on May 22, 1992, at 10:30 a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of rules 
16.20.401 and 16.20.402, the adoption of new rules I and II, 
and the repeal of rule 16.20.405. 

2. The proposed amendments and new rule I would allow 
local governments to review plans and specifications for small 
public water supply and public sewage systems. This review 
would occur upon department approval of the local agency's 
competency and qualifications. The amendments also modify and 
update · minimum requirements for public water and sewage 
systems. Proposed new Rule II describes fee schedules to be 
used in calculating fees to be paid to the Department of Health 
and Environmental sciences for review of plans and specifica
tions for public water supply and public sewage systems. 

3. The rule to be repealed (16.20.405) is located at 
page 16-924 of the Administrative Rules of Montana. 

4. The rules, as proposed to be amended and adopted, 
appear as follows (in the amended rules, new material is 
underlined; material to be deleted is interlined): 

16 . 2 0 • 4 0 1 PLAHS FOR PUBLIC WATEB SUPPLY OR WASTEWATER 
~ (11 For purposes of this rule. "delegated division of 
local government" meaps a local government that has been 
delegated authority pursuapt to Rule I and 75-6-121. MCA. to 
reyiew and approve plans and specifications for public water 
supply or waste water systems. as designated in the written 
delegation. 

f+tlll The purpose of this rule is to assure the protec
tion of public health and the quality of state waters by re
quiring de~a~tmeftt review and approval, by either the depart
ment or a delegated diyision of local goyeroment. of plans and 
specifications for siting, construction and modification of 
public water supply and waste water systems prior to the 
beginning of construction. 

(2) Remains the same but is renumbered (3). 
~rlil Before commencing the construction, alteration or 
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extension of a public water supply system or wastewater sys
tem, the applicant shall submit a design report along with the 
necessary plans and specifications for the system to the de
partment or a delegated diyiaion of local government for its 
review and written approval. TWo sets of plans and specifica
tions are needed for final approval. Aporoval by the depart
ment or a delegated diyision of local government is contingent 
upon construction and operation of the public water supply or 
wastewater system c0nsistent witn the approved design report. 
plans. and specifications. Failure of the system to operate 
according to the approved plans and specifications or the 
department 1 s condition• of approyal is an alteration that 
requires resUbmittal of a deaign rebort. plans. and specifi
cations for department approyal, 

(a) The design report, plans and specifications for a 
community water system ~ mYJ1 be prepared and designed by 
a professional engineer in accordance with the format and cri
teria set forth in ~be Elrea'll &llfes epper tlissiaeippi River 
Bear~ ef S'lla'lle sani~oPf Bft1ineere Reee .. en~e~ S~an~ar~e fer 
llaeer Werks 1 alee kftewR aa 'llbe 9en Sea~e S'llan~ards, 1982 eai 
~ien, p~tblishell bl! 'llbe lleelUt INuea'llien Ser • iea, Ine, 1 P • e. 
BeK 7283, Albany, New ¥e81 l:ili!i!4 circular WOB-L "Montana 
Department of Health apd BnyirQDIOntal Sciences standards for 
Water Works". 1992 aditi0n. 

(b) The design report, plans and specifications for non
community water systems ~ aYat be prepared in accordance 
with the format and criteria set forth in Circular WOB-3. 
"Montana Department of Health and Environmental Sciences 
Cire11lar !leo 84 11, "Mild:- Basi~Jft standards for small water 
Systems", ;July 1984 llU edition. The department or A dele
gated division of local qqyornaant may require the plans and 
specifications for such a syat .. to be prepared by a profes
sional engineer when the coaplexity of the proposed system 
warrants such engineering (a.q., systems using gravity storage, 
pressure booster/reduction stations, or disinfection facili
ties). 

(c) The desiqn report, plans and specifications for all 
wastewater systems, except non-community sewage systems and 
other public subsurface aewaqe treataent systems, ~ mY§t 
be prepared and designed by a professional engineer in accord
ance with the format and criteria set forth in the Great Lakes
Upper Mississippi River Board of State sanitary Engineers 
Recommended Standards tor sewaqe Works, also known as the Ten 
state Standards, ~ li1i edition, published by the Health 
Education service, Inc., P. o. Box 7126, Albany, New York, 
12224. The design report, plans and specifications for a 
wastewater system ~ aYat also be designed to ene~tre ehe 
safe~y ef ~he protect public health and ~ compliance with 
the Montana Water Quality Act, Title 75, Cbepter 5, MCA, and 
rules adopted tlhftoeunder the act. including ARM Title 16. 
chapter 20, suPchapter 7. 

(d) The design report, plans and specifications for non
community sewage systems or other public subsurface sewage 
treatment systems ~ mYat be prepared in accordance with the 
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format and criteria set forth in Circular WOB-4. "Montana 
Department of Health and Environmental Sciences Cireular Ne. 
84 18, "Se·,.·ers and Sewa'!!'e 'l'reat:ment!: fer MHH:i Family and lien 
Reeiden~ial Buildin'!!'s", auly, 1984 standards for Multi-family 
and Public subsurface Sewage Treatment Systems". 1992 edition. 
The department or a delegated division of local government may 
require the plans and specifications for stteh any of these 
system§ to be prepared by a professional engineer when the 
complexity of the proposed system warrants such engineering 
(e.g., systems that are experimental, pressure dosed, or use 
more than soo linear feet of drainfield; systems which require 
pumping or which use lagoons or other non-subsurface facili
ties). 

l.tl If the design report. plans, and §pacifications 
require use of an alternative on-site sewage treatment system. 
the submittal must meet the requirements of Circular WOB-5. 
"Montana Department of Health and Environmental Sciences 
standards for Alternative on-site Sewage Treatment svstems". 
1992 edition. 

~ill The department may grant a deviation from the 
standards referenced in subsections (3) (a), (b), (e), and (d) 
through eel of this rule when the applicant has demonstrated 
to the satisfaction of the department that strict adherence to 
the standards of this rule is not necessary to protect public 
health and the quality of state waters. Deviations from the 
standards may QDlv be granted by the departmeot. 

~isl The applicant must identify to the lieparement:'s 
satisfaction of the department or a delegated division of local 
government that a legal entity exists which is responsible for 
the ownership, maintenance, operation and perpetuation of the 
public water supply system or wastewater system. 

++ti21 The department or a delegated division of local 
government shall issue a written approval for a public water 
supply system or wastewater system if it determines that the 
design report, plans and specifications are complete and the 
applicant has complied with all provisions of this rule. 

(a)-(b) Remain the same. 
f5tl&l Unless the applicant has commenced the construc

tion, alteration, or extension of a public water supply or 
wastewater system within 2 years after the department ~ 
delegated unit of local government has issued its written 
approval, the approval shall be 1i deemed void and a design 
report, plans and specifications 8ft&±± ~ be resubmitted as 
required by section (3) of this rule. 

(6) Remains the same but is renumbered (7). 
~ill. Within 90 days after construction is completed 

upon a public water supply system or wastewater system, or upon 
an extension of or addition to such a system, the applicant 
shall certify to the department or a delegated division of 
local government that the construction, alteration, or exten
sion was completed in accordance with the plans and specifica
tions approved by the department. In cases where the system 
was design~d by a professional engineer, the applicant shall 
submit a profensional engineer's certification that the 
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construction, alteration or extension was completed in accor
dance with the plans and specifications approved by the de
partment. This certification shall be accompanied by a com
plete set of "as built" drawings signed by the applicant or, 
in cases where the system is designed by an engineer, the 
professional engineer, and an operation and maintenance manual 
if applicable. 

~1.2.1 The department or a delegated division of ·local 
goyernment may require that chemical analyses, microbiological 
examinations, flow tests, pressure tests, treatment plant 
performance records or other measures of performance for a 
public water supply or wastewater system be conducted by the 
applicant to substantiate that the system complies with the 
criteria set forth in the design report, plans and specifica
tions. 

(9) Remains the same but is renumbered (10). 
~!111 (al The department hereby adopts and incorporates 

by reference the following publications: 
+etill 'l'he Grea~ Lakes Upper tlieeiseippi Rioer Beard l!lf 

s~a-~e--S<lni~ary Sn~ineere, Ree-efteles s~anelarda fer lla~er 
werlus, 1982 eelit:ieft, alsl!l ltft!Nft as ~he "'l'eft St:ates s~andardll", 
p!!l!lli:sheel "' ~he llealt:h B!Neat:ie~ft serviee, Ine., P. e. BI!IK 
7283, Albafty, lfu Ye~rk, 121124 Department of Health and Environ
mental Sciences' Circular WQB-1. 1992 edition, which sets forth 
the requirements for the design and preparation of plans and 
specifications for public water supply systems. A eepy ef 1982 
"'fen st:at:es st:aftdfl!rds• •ay be al$~ained frem ~he 'iet:er Ql!al i~y 
B1:1rea1:1, 9epart:lllel!~ ef llealt:h and Bn>'iren111en~al Seienees, 
llelena 1 Ment:ana §9629, 

fbTiiil The Great Lakes-Upper Mississippi River Board of 
State sanitary Engineers, Reco-ended standards for Sewage 
Works, ~ llW!. edition, also known as the "Ten states 
Standards", published by the Health Education service, Inc., 
P. o. Box 7283, Albany, New York, 12224, which sets forth the 
require111ents for the d-ign and preparation of plans and 
specifications for sewage works. A eepJ ef 1978 ·~en Stat:ee 
st:anda!'ele11 111ay l$e e~tlail'le• f!'- ~e Wa~e!' Ql!ali~} Blt!'eal! 1 
Bepa!'Hiel'lt: ef lleal'l!h al!• 8ftoireftlllal'leal Seienees, Helefta, 
Mei'I~IIIM 596a9, 
~ .LiiJJ. Department of Health and Environmental Sciences' 

eire1:1lar 94 11, ~~tly 1984 circular WQB-J. 1992 edition, which 
sets forth minimum design standards for small water systems. 
A eepy ef eirel!la!' 84 11 1 aul} 1984 edi~ien, 111ay l$e el$~aineel 
fre111 the Ua4!er Ql!ality Bttreau 1 9epert:ment ef llealth aflfj 
Bnwirel!llleft'l!al seie~tee• 1 llelene, Meft4!.ana 59629, 

fdtliYl Department of Health and Environmental Sciences' 
eire~tlar 94 10, ~~tly 1994 circular WQB-4. 1992 edition, which 
sets forth minimu111 design standards for sewage treatment and 
disposal facilities serving multi-family and non-residential 
buildings. A eep} ef eireular B4 19, Jl!ly 1984 edi~ien, 111ay 
l!le ee~ail'led fr- t:he Wate!' Q-li~y Bl!rea~t 1 Beper~llleftt ef tlealeh 
al'ld El'l·>ireftlllel'ltal seiel!ees, llelel!a, lfe~ntana 5962&. 

1Vl pepartment of Health and Enyiron111ental Sciences 
Circular WOB-5. "Standards for Alternative on-site sewage 
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Treatment systems". 1992 edition. which sets forth minimum 
design standards for alternative on-site sewage treatment 
systems. 

iQl A copy of any of the documents adopted under subsec
tion Cal mav be obtained from the Water Quality Bureau, 
Department of Health and Environmental Sciences. Capitol 
Station. Helena. Montana 59620-
AUTH: 75-6-103, MCA; IMP: 75-6-103, 75-6-112. 75-6-121, MCA 

16.20.402 CROSS CONHECIIONS (1) A cross connection is 
herewith defined as a physical arrangement whereby a public 
water supply system is connected with another water supply 
system, either public or private, or with any wastewater or 
sewer line Q~~ber potential source of contamination, in such 
a manner that a flow of water or contamination into the public 
water supply system from~ th§ other source of water, waste~ 
contamination, or sewage is possible. 

(2)-(5) Remains the same. 
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA 

RULE I DELEGATION OF REVIEW OF SMALL PUBLIC WATER AND 
SEWER SYSTEM PLANS AND SPECIFICATIONS (1) The department may 
delegate to divisions of local government the review of plans 
and specifications for: 

(a) small public water supply systems and small public 
sewer systems; and 

(b) extensions or alterations of existing public water 
and public sewer systems that involve 50 or fewer connections. 

(2) Delegation may occur only if: 
(a) a division of local government submits a written 

application to the department that includes the following: 
(i) a statement of intent that affirms the local 

government's intent to ensure that systems which it reviews 
comply with the minimum standards established in ARM 16.20.401; 

( ii) names and qualifications of those employees who will 
be providing the review for the local unit of government; and 

(iii) a request that the department provide training for 
public water and sewer system review. 

(b) the department finds that the local government's 
review will protect public health and the quality of state 
waters. 
AUTH: 75-6-103, 75-6-121, MCA; IMP: 75-6-121, MCA 

RULE II FEES ( 1) The purpose of this rule is to 
establish fee schedules to be used to calculate fees to be paid 
to the department for review of plans and specifications for 
public water supply and public sewage systems, as required 
under Title 75, chapter 6, part 1, MCA, and ARM 16.20.401. 

(2) Fees for review of plans and specifications are 
based on subsections (a)-(f) and section (3). The total fee 
for the review of a set of plans and specifications is the sum 
of the fees for the applicable parts or sub-parts listed in 
these citations. Review will not commence until fees calcu
lated under this rule have been received. 
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(a) The fee schedule for designs requiring review for 
compliance with department Circular WQB-1, 1992 edition, is set 
forth in Schedule I, as follows: 

Part 

Part 
Part 

Part 

Part 
Part 
Part 

Part 

Part 

Part 

Part 

Part 
Part 
Part 
Part 
Part 
Part 

SCHEDULE I 
3.1 Surface water 
quality and quantity •••...........•......... $ 
structures ...•.••••••......................• $ 
3 . 2 Groundwater •••••..........•............. $ 
4.1 Clarification 
standard clarification •.•••...•........••... $ 
solid contact units •••••..........••••..•... $ 
4.2 Filtration 
rapid rate •••••••••••••........•............ $ 
pressure filtration •••..•••••..........•••.. $ 
diatomaceous earth •••••..•......••......•..• $ 
slow sand •..••••••••.•.•.•....•........••.. $ 
4. 3 Disinfection ••••••••.••.•..••.••...••••• $ 
4.4 Cation exchange softening .............• $ 
4.5 Aeration 
natural draft ••••••••••••••..•..•..•••..•... $ 
forced draft ••••••••••.........••.......•••• $ 
4.6 Iron and aanqanese 
control-sequestering •••.•••.....•.••..•..... $ 
4.8 stabilization 
C02 addition ••••••••••...•.•••••........•••. $ 
4.9 Taste and odor control 
powdered activated carbon •••.........•.•.... $ 
4.11 waste dispo .. l 
alum sludge ••••••••••••••••.......•.••..•... $ 
lime softening sludge •••••............•••... $ 
red water waste ••••••••..••.••••.....•..•... $ 
s.o Chemical application •.•..•...•.•....••.. $ 
6. o Pumping facilities •••••••.......•••••..• $ 
7.1 Plant storage •••••••••••••••..•...•••••• $ 
7.2 Hydropneuaatic tanks •••••.......•••••... $ 
7.3 Distribution storage ••••.•••.....••••.•. $ 
a.o Distribution systaa 
< 1320 lineal r .. t·with standard specs •••••• $ 
< 1320 lineal r .. t without standard specs ..• $ 
> 1320 lineal feet with standard specs •••••• $ 
> 1320 Lineal feet without standard specs ... $ 
Main extension certified checklist ••.•..•..• $ 

100 
50 

275 

250 
500 

625 
475 
475 
475 
100 
150 

100 
100 

100 

150 

100 

125 
125 
125 
250 
300 
175 

50 
175 

100 
225 
150 
275 

25 

(b) The fee schedule for designs requiring review for 
compliance with Reca.aanded Standards for Sewage Works, 1988 
edition, is set forth in Schedule II, as follows: 

SCHBDULB II 
Part 20 sewer collection system 

< 1320 lineal feet with standard spec •••.•.. $ 100 
< 1320 lineal feet without standard spec •.•. $ 225 
> 1320 lineal feet with standard spec .••.•.. $ 150 
> 1320 lineal feet without standard spec .•.• $ 275 
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Sewer extension certified checklist ......... $ 25 
Part 30 Sewage pumping station 

100 gpm or less ..••••.......•.•.••.....•.... $ 450 
greater than 100 gpm ...•..•.......•......... $ 625 

Part 50 Screening grit removal ................... $ 500 
Part 60 settling ................................. $ 400 
Part 70 Sludge handling .......................... $ 800 
Part 80 Biological treatment ..................... $1200 
Part 90 Disinfection •.•.......••.......••••...... $ 250 
Part 100 Wastewater treatment ponds (lagoons) 

non-aerated ................................. $ 400 
aerated ..... , ..................... , ........• $ 700 

(c) The fee schedule for designs requiring review for 
compliance with department Circular WQB-4, 1992 edition, is to 
be determined under Schedule III, as follows: 

SCHEDULE III 
Part 2 0 Sewers, .......•.•.......•................ $ 50 
Part 50 Septic tank .........•..•.... , ............ $ 100 
Part 30,40 & 60 Subsurface treatment 

gravity ...........•......................... $ 200 
dosed ......•.......••............... ,, ...... $ 250 

(d) The fee schedule for designs requiring review for 
compliance with department Circular WQB-3, 1992 edition, is to 
be determined under Schedule IV, as follows: 

SCHEDULE IV 
Part 3.2 Groundwater •• , .•......•......•......... $ 250 
Part 6.0 Pump facilities •...••................... $ 100 
Part a.o Distribution system •.....•.......•...... $ 100 

(e) The fee for all alternative on-site sewage treatment 
design requiring review for compliance with department circular 
WQB-5, 1992 edition, is $350 per design. 

(f) The fee schedule for the review of plans and specifi
cations not covered by a specific department design standard 
but within one of the following categories is to be determined 
under Schedule V as follows: 

SCHEDULE V 
Hypochlorinators •.....•...... , •...... , ............ $ 50 
Ozonators up to 10 gpm ........................... $ 150 
CT evaluations .....••............................. $ 100 
Reverse osmosis up to 10 gpm ....••......•......... $ 100 
Spring box and collection lateral ••............... $ 100 
Cartridgefbag filters ...........•.•.....••...••... $ 150 

(3) Fees for review of plans and specifications not 
covered under section (2), are established by the department 
based on a charge of $26 per hour multiplied by the time 
required to review the plans and specifications. The review 
time applied to each set of plans and specifications will be 
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determined by the review engineer and documented with time 
sheets. The maximum fee for the review of plans and specifica
tions specified under this section is $500. 

(4) Fee payment must be in the form of a check or money 
order made payable to the state of Montana, department of 
health and environmental sciences. 

(5) When a resubmitted set of plans and specifications 
contains substantial changes in the design that require the 
plans and specifications to be reviewed again, the department 
may require an additional review fee. The additional fee will 
be calculated in the same manner as the original fee and based 
on those parts of the standard that must be reviewed again due 
to the change in design. 
AUTH: 75-6-108, MCA; IMP: 75-6-108, MCA 

5. The board is proposing these amendments to the rules 
in order to implement various requirements of Title 75, chapter 
6, MCA. Specifically, (1) the amendments to rule ARM 16.20.401 
are needed to ensure that local governments apply the same 
requirements as the Department of Health and Environmental 
Sciences in reviewing small public water supply and public 
sewage systems; (2) the amendment to ARM 16.20.402 is necessary 
to ensure adequate review of cross connections; (3) Rule I 
implements legislation allowing delegation of review of certain 
public water supply and public sewage systems (see 75-6-121, 
MCA); and (4) the fee system is developed to fulfill mandatory 
rulemaking requirements imposed by Section 75-6-108, MCA. ARM 
16.20.405 is repealed because sufficient regulation is provided 
under the regulations for water well drillers as administE'red 
by the state Board of Water Well Contractors (see ARM Title 
36, chapter 21). 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed changes, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fit~simmons, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than May 20, 1992. 

7. David W. Simpson, chairman of the Board, has been 
designated to preside over and conduct the hearing. 

Reviewed by: 

DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

certified to the Secretary of State March 16, 1992 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules I through VI dealing with 
minimum standards for on-sits 
subsurface wastewater treatment 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION OF 

RULES I THROUGH VI 

(Water Quality Bureau) 

1. on May 22, 1992, at 9:30a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the adoption of the 
above-captioned rules which relate to minimum requirements for 
on-site wastewater treatment systems. 

2. The proposed rules provide minimum design and 
construction requirements for on-site subsurface wastewater 
treatment systems (septic tanks and drainfields, etc.). 
Regulations no less stringent than these requirements must be 
adopted by local boards ot health. These rules also incorp
orate a procedure for appeal ot local variance decisions to the 
Department of Health and Enviro~ntal Sciences, and update 
existing design requirements by adoption of department cir
culars. 

3. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

4. The rules, as proposed, appear as follows: 

RULE I SCOPE (1) These rules are intended to protect 
the public health, safety, and welfare by setting forth minimum 
standards for the construction, alteration, or extension of on
site wastewater treatment aysteaa within the state. 

(2) Under 50-2-116(1) (i), MCA, local boards of health 
must adopt regulations no less stringent than RULES II through 
VI for on-site wastewater treat.ent systems for private and 
public buildings installed atter October 1, 1991. 
AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

RULE II GENERAL REQu1B!!I!B!fTS (1) It is illegal to 
construct, alter, extend, or utilize an on-site wastewater 
treatment or disposal system that may: 

(a) contaminate any actual or potential drinking water 
supply; 

(b) cause a public health hazard as a result of access 
to insects, rodents, or other possible carriers of disease to 
humans; 

(c) cause a public health hazard by being accessible to 
persons or animals; 

(d) violate any law or regulation governing water pol
lution or wastewater treatment and disposal, including the 
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rules contained in this subchapter; 
(e) pollute or contaminate state waters, in violation of 

75-5-605, MCA; 
(f) degrade state waters unless authorized pursuant to 

75-5-303, MCA; or 
(g) cause a nuisance due to odor, unsightly appearance 

or other aesthetic consideration. 
(2) If a department-approved public collection and 

treatment system is readily available for connection to the 
source of wastewater and the owner of th~ system approves the 
connection, wastewater must be discharged to the system. 

(3) The following department circulars are adopted and 
incorporated by reference for purposes of RULES I-VI: 

(a) Department Circular WQB-4 (1992 ed.), which sets 
forth minimum requirements for site evaluation, septic tank 
construction, and drain£ield design for multiple-family and 
non-residential building; 

(b) Department Circular WQB-5 (1992 ed.), which sets 
forth minimum specifications for the siting, design, con
structions and operation of alternative on-site wastewater 
treatment systems; and 

(c) Department Circular WQB-6 (1992 ed.), which sets 
forth minimum requirements for site evaluation, septic tank 
construction, and drainfield design for individual residential 
buildings. 

(d) Copies are available froa the department's water 
Quality Bureau, Cogswell Building, capitol Station, Helena, MT 
59620. 
AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

RULE III DEFINITIONS ( 1) "Absorption bed" means an 
absorption system which consists of excavations greater than 
3 feet in width together with distribution piping through which 
effluent may seep or leach into surrounding soils. 

(2) "Bedrock" means material that cannot be excavated by 
power equipment, is so slowly permeable that it will not 
transmit effluent, or has open fractures or solution channels. 

(3) "Cesspool" aean• a covered underground receptacle 
which receives untreated wastewater and permits the wastewater 
to seep into surrounding soil. 

(4) "Department" means the Montana department of health 
and environmental sciences. 

(5) "Experimental alternative system" means a new device 
on which further testing is required in order to provide 
sufficient information regarding the ability of the system to 
adequately treat and dispose of wastewater. These systems are 
described in department circular WQB-5 and include: elevated 
sand mound, evapo-transpiration, aerobic package plant, 
artificially drained site, subsurface sand filter, nutrient 
removal, and fill systems. 

(6) "Failed system" means an on-site wastewater treatment 
system which no longer provides the treatment and/or disposal 
for which it was intAnded, or violates any of the requirements 
of RULE II ( 1) . 
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(7) "High permeability soil" means soil rate with a 
percolation rate faster than 3 minutes per inch. 

(8) "Holding tank" 111eans a watertight receptacle that 
receives wastewater for retention and does not as part of its 
normal operation dispose or treat the wastewater. 

(9) "Impervious layer" 111eans a soil layer with a percola
tion rate slower than 60 111inutes per inch. 

(10) "Individual system" means an on-site wastewater 
treatment system serving no more than two single family 
residences. 

(11) "Innovative alternative system" means a new device, 
not discussed in department rules or circulars, that provides 
primary and secondary treatment and ultimate disposal of the 
wastewater. Innovative alternative systems include corrugated 
chamber systems, gravel-less corrugated pipe systems, and 
package plant syste111s. 

(12) "Multiple family system" means an on-site wastewater 
treatment system serving three to nine residential buildings. 

( 13) "On-site wastewater treatment system" 111eans a system 
for sanitary collection, transportation, treatment and disposal 
of wastewater. 

(14) "Replacement system" means an on-site wastewater 
treatment system proposed to replace a failed, failing, or 
contaminating system. 

(15) "Restrictive layer" means a soil layer that does 
not allow water entering from above to pass through as rapidly 
as it accumulates. 

( 16) "Sealed pit privy• means an enclosed receptacle 
designed to receive non-water-carried toilet wastes into a 
lined vault. 

(17) "Seasonal high groundwater" means the closest point 
below the natural ground surface to which water rises at any 
time of the year. 

(18) "Seepage pit" means a covered underground receptacle 
which receives wastewater after primary treatment and permits 
the wastewater to seep into surrounding soil. 

(19) "Standard alternative system" means an on-site 
wastewater treatment syst~ that is not considered standard, 
but available information indicates that adequate treatlllent and 
disposal are achieved when d .. igned and constructed properly. 
standard alternative syst... are described in department 
Circular WQB-5 and include alternating drainfields, shallow 
capped drainfields, waste segregation, deep absorption 
trenches, and sand-lined drainfields. 

(20) "Wastewater" 111eans a combination of liquid wastes 
that may include chemicals, house wastes, wash water, human 
excreta and animal or vegetable matter in suspension or 
solution; and solids in suspension or solution. 
AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

RULE IV TECHNICAL BEOUIBIMENTS (1) On-site wastewater 
treatment systems must be designed and constructed in accor
dance with the applicable requirements, as described in RULE 
II and below: 
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(a) Individual systems must be designed and installed in 
accordance with the requirements of Department circular WQB-
6. 

(b) Multiple family systems must be designed and in
stalled in accordance with the requirements of Department 
Circular WQB-4. 

(c) Standard alternative systems must be designed and 
installed in accordance with the requirements of Department 
circular WQB-5. 

(d) Experimental alternative systems must be designed 
and installed in accordance with the requirements of Department 
Circular WQB-5. 

(2) Other on-site wastewater treatment systems may only 
be allowed if site constraints prevent the applicant from 
constructing a system that meets the requirements of section 
(1). These systems must be authorized under a variance 
procedure that ensures that the requirements of section (3) are 
met, and that the following specific requirements, as ap
plicable, are fulfilled: 

(a) Innovative alternative systems must provide primary 
treatment (removal of settleable solids) and secondary treat
ment (stabilization of effluent from primary treatment). 

(b) Absorption beds may not be constructed in unstabil
ized fill. 

(c) Seepage pits may only be constructed in situations 
where groundwater is shown to be a minimum of 25 feet below the 
proposed bottom of the seepage pit, and may not be used in 
environmentally vulnerable areas or areas of high permeability 
soils. 

(d) Holding tanks systems may be approved only if: 
(i) .the facility to be served is for seasonal-use only; 
(ii) the holding tank system is located at least 50 feet 

horizontally from any lake, stream, irrigation ditch or sur
face water body, or the 100-year flood elevation of any wate
rcourse; 

(iii) the holding tank system is stabilized against flot
ation and waterproofed against infiltration or exfiltration; 
and 

( i v) the owner agrees to testing of the holding tank 
system at least once per year for water tightness, periodic 
pumping by a licensed septic tank pumper, and disconnection or 
discontinuation from further use whenever the wastewater 
collection mains of a public system become available within 500 
feet of the property and permission to connect is granted by 
the entity controlling the system. 

(e) Sealed pit privy systems may only be approved if the 
facility to be served does not have a piped water supply. 

(3) An on-site wastewater treatment system may not be 
constructed if it: 

(a) is likely to cause pollution of state waters in 
violation of 75-5-605, MCA; 

(b) would not protect the quality and potability of 
nearby waters for public water supplies and domestic uses, or 
the quality of water for other beneficial uses, including those 
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uses specified in 76-4-101, MCA; or 
(c) will adversely affect public health, safety, or 

welfare. 
(4) New construction of cesspools is disallowed. 

AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

RULE V VARIANCE APPEALS To THE DEPARTMENT ( 1) Upon 
receiving an appeal of a local board of health's variance 
decision under 75-5-305, MCA, the department shall determine 
within 30 days whether the appeal meets the requirements of 
section (2) below and notify the appellant ih writing of its 
determination. 

(2) The appeal to the department must be in writing and 
must provide the following information: 

(a) the name of the appellant; 
(b) the local qoverruaent entity or entities that made 

the decision on the application for variance at the local 
level; 

(c) a summary explanation of the project or development 
for which the variance is requested; 

(d) a summary explanation of the variance that is sought; 
{e) a statement of the law or ordinance at issue in the 

matter; and 
(f) copies of all applications and supportinq materials 

submitted to the local board of health, and of any written 
decisions issued by the local board of health. 

(3) If the appeal does not fulfill the requirements of 
section {2) above, the depart.ent shall state in ita notice to 
the appellant the deficiencies that must be addressed in a 
resubmittal. The departaent &hall also notify the appellant 
in writinq when its submittal aeets the requirements of section 
(2). 

(4) If the appeal fulfills the requirements of section 
(2), the department shall conduct a hearing on the appeal. 

(5) The hearing must bs conducted under the provisions 
of the Montana Administrative Procedure Act, Title 2, chap
ter 4, part 7, MCA. Except as provided in section (7), the 
department 11ust conduct the hearing within 90 days of the 
department's written notice to the appellant that the appeal 
meets the requirements of section (2) above. 

(6) The department shall review each application under 
ARM Title 16, chapter 2 to deteraine if the depart•ent'a action 
may result in significant effects to the quality of the human 
environment, thereby requiring an enviroftllental impact state
ment. 

{7) If the department's analysis indicates that an envi
ronmental impact state11ent is required, the department shall 
have 60 days from the date of issuance of the final environmen
tal impact statement to conduct a hearing under this section. 

(8) After conducting the hearing, the department may 
allow up to 14 days for written comments to be submitted con
cerning the appeal. 

(9) The depart~aent shall apply the local government 
variance requirements at issue in the case, provided the 
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requirements meet the minimum requirements stated in RULE II 
and RULE VI. 

(10) The department shall issue a formal decision, in
cluding findings of fact and conclusions of law, within 30 days 
after the hearing. 
AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

RULE VI LOCAL VARIANCES (1) An applicant may request 
a variance from the requirements of sections (1) and (2) of 
[RULE IV) by filing a petition with the local board of health 
for a variance from that particular requirement. The local 
board of health may grant a variance from the requirement only 
of it finds that: 

(a) the system that would be allowed by the variance is 
unlikely to cause pollution of state waters in violation of 
75-5-605, MCA; 

(b) the granting of the variance will protect the quality 
and potability of water for public water supplies and domestic 
uses, and will protect the quality of water for other benefi
cial uses, including those uses specified in 76-4-101, MCA; 

(c) the granting of the variance will not adversely 
affect public health, safety, and welfare; and 

(d) the variance would not conflict with the require
ments of [RULE IV(3) ]. 

(2) The local board of health's decision may be appealed 
to the department. 
AUTH: 75-5-201, MCA; IMP: 75-5-305, MCA 

5. The board is proposing these rules in order to 
satisfy the requirements of House Bill 162 (Chapter 479, 
Montana Laws 1991) passed by the 1991 Legislature. As required 
by this legislation, the rules specify design and construction 
standards for on-site wastewater treatment systems, and 
describe a process for local government variance decisions and 
for appeals to the department. 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Department of 
Health and Environmental sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than May 20, 1992. 

7. David w. Simpson, Chairman of the Board, has been 
designated to preside over and conduct the hearing. 

Reviewed by: 

~J#o .. , 
DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Certified to the Secretary of State March 16. 1992 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

In the matter of proposed new 
rule to reject, modify, or 
condition permit applications 
in the Musselshell River and to 
amend ARM 36.12.1010 Definitions 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION OF 
NEW RULE AND AMENDMENT 
OF ARM 36.12.1010 

1. Public Hearings will be held at the following times 
and locations to consider the adoption of a new rule to re
ject, modify, or condition per.it applications in the 
Musselshell River and the adoption of a new definition under 
ARM 36.12.1010: 

April 29, 1992, 3:00 PM, Community Center, Harlowton, MT 
April 30, 1992, 10100 AM, Masonic Hall, Roundup, MT 
2. The proposed amanctm.nt of ARM 36.12.1010 and the new 

rule read as follows: 

"J6.12.1010 DEFINITIONS For the purposes of these rules, 
the following definitions shall apply: 

( 1) 
!6) •supplemental irrigation" means additional yater 

provided to lands ybich ore &!ready irrigated or to lands 
which yill receive yater thrpugh onother yater right. 

t'tt(7) ... 
AYTH: 85-2-112, 319, MCA IKf: 85-2-319, MCA 

RULE I. MUSSELSHELL RIVBB CLQSURE (1) The Musselshell 
River is located in hydrologic basins 40A and 40C, running 
from the headwaters of the North Pork and South Fork in 
Meagher County through Wheatland, Golden valley, and 
Musselshell counties, and fo~ng the east-west boundary for 
Petroleum, Garfield, and Rosebud counties. The closure area 
contains the mainstems of the Borth and South Fork of the 
Musselshell River and the Musselshell River down to the mouth 
of Flatwillow creek located at a point in the sw~ section 33, 
Township 14 North, Range 30 Bast, Petroleum County, Montana. 

(2) The department shall reject applications for surface 
water permits within the Musselshell River closure area for 
any diversions, including infilt~ation galleries, for consump
tive uses of water during the period from July 1 through 
August 31. Applications for use from September 1 through 
September 30 shall be rejected, except, applications for 
supplemental irrigation during this period shall be accepted 
and processed. 

(3) Any permits issued for nonconsumptive uses during 
the closure period shall be modified or conditioned to provide 
that there will be no decrease in the source of supply, no 
disruption in the stream conditions below the point of return, 
and no adverse effect to prior appropriators within the reach 
of stream between the point of diversion and the point of 
return. The applicant for a nonconsumptive use shall prove by 
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substantial credible evidence its ability to meet the condi
tions imposed by this rule. 

(4) Emergency appropriations of water as defined in ARM 
36.12.101(6) and 36.12.105 shall be exempt from these rules. 

(S) These rules apply only to applications received by 
the department after the date of adoption of these rules. 

(6) The department may, if it determines changed circum
stances justify it, reopen the basin to additional appropria
tions and amend these rules accordingly after public notice 
and hearing." 
MITH:. Sec. 85-2-112, 319, MCA; I.Mfl Sec. 85-2-319, MCA 

3. The definition of "supplemental irrigation• is needed 
to clarify what applications for use during September will be 
accepted and processed. 

4. The rationale for Rule I is that appropriable water 
only exists during high stream flow events. On April 23, 1984 
a petition was filed according to S 85-2-319, MCA, with the 
Department. The petition was signed by ten water users of the 
Musselshell River requesting the Department to close the 
Musselshell River during the irrigation season to new appro
priations of water. The petitioners state that the lower 
Musselshell is historically short of the users needs and claim 
that without the stored water in Deadmans Basin being released 
into the lower Musselshell far fewer acres of farmland could 
be regularly irrigated. Deadmans Basin does not have enough 
storage to allow additional water use from it. In response to 
the petition the Department conducted a water availability 
study. The study showed a water shortage during the period of 
July 1 through September 30. This rule is intended to assist 
in preserving existing stream flows and flows released from 
Deadmans Basin for senior appropriators. This rule sets out 
the period for closure, the class of applications affected and 
the type of appropriations that are exempt from the rule. 

5. Interested parties may present their data, views or 
arguments in writing or orally at the hearing. Written data, 
comments or arguments in support of or in opposition to the 
adoption must be submitted to the Department of Natural Re
sources and Conservation, 1520 E. 6th Avenue, Helena, MT, 
59620 no later than May 1, 1992. 

6. Questions concerning the proposed adoption or re
quests for a copy of the Musselshell River water availability 
analysis should be directed to the Department of Natural 
Resources and Conservation at the above Helena address, or 
call 444-6610. In Lewistown, Montana call the Water Resources 
Regional Office at 538-7459 . 

. J. Vivian Lighthizer has been designated to preside over 
and conduct the hearing . 

./ 
. ;;,~-

X/ ·.d'i 1 <~·-- ··~··c .. 
Donald D .·~M:-a-c__,I,_n_,t_y_r_e~~-" 
Chief Legal Coun~el 
Rules neviewer 

Certified to the Secretary of State, March 16, 1992 
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BEFORE THE BOARD OF OIL 
AND GAS CONSERVATION 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION OF 
NEW RULES FOR THE IMPLEMENTATION 
OF THE UNDERGROUND INJECTION 
CONTROL PROGRAM FOR CLASS II 
INJECTION WELLS UNDER THE FEDERAL 
SAFE DRINKING WATER ACT (SDWA). 

TO: All Interested Persons: 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION OF NEW RULES 
I THROUGH XVII. 

1. On May 7, 1992, ~t 9100 ~.m., a public hearing will be 
held in the Frontier Room of the Radisson Northern Hotel, 
Broadway and 1st Avenue North, Billings, Montana, to consider 
new rules to implement the Underground Injection Control Program 
for Class II injection vella under the Federal Safe Drinking 
Water Act (SDWA), ~nd under Sections 82-11-111(5), 82-11-123(8), 
82-11-127(2), and 82-11-137, MCA. 

2. The proposed new rules provide as follows: 

RULE I DEFINITIONS For the purposes of this sub-chapter 
the following are defined: 

( 1) "Area of review" means the area surrounding an 
injection well to a fixed radius of one quarter (1/4) mile, or 
for ~n ~re~ project, the project ~re~ plus a circumscribing area 
the width of which is one quarter (1/4) mile. 

( 2) "Confining zone" means the geological formation or 
form~tions, or the portion of a formation that is cap~ble of 
limiting fluid movement out of the injection zone. 

(3) "Corrective ~ction" aeans the reworking, repair, re
plugging or other activity taken for the purposes of preventing 
migration of injected fluia. into underground sources of 
drinking water through ~ny existing vellbore that penetrates the 
injection zone within the area of review. 

(4) "Class II injection well" means a well that: 
(a) injects fluids brought to the surface in conjunction 

with conventional oil and gas production; 
(b) is used to inject fluids for the enhanced recovery of 

oil or gas; or, 
(c) is used to inject fluids for storage of hydrocarbons 

th~t ~re liquid under stedard conditions of temperature and 
pressure. 

( 5) "Class III well" aeana ~ well that injects for the 
extraction of miner~ls other th~n oil or gas including: 

(a) mining of sulfur; 
(b) in situ production of uranium or other metals other 

than by solution mining of conventional mines; 
(c) solution mining of salts or potash. 
( 6) "EPA ·• means the United States Environmental Protection 

Agency. 
(7) "Injection well, new• me~ns a class II well that began 

injecting after the effective d~te of the UIC program delegation 
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by the EPA. 
( 8) ··Injection well, existing" means an injection well 

other than a new injection well. 
( 9) "Injection zone" means the geological formation, group 

of formations, or portion of a formation that receives the 
injected fluids through a well. 

( 10) "Injected fluids'· means any material or substance 
which flows or moves and is emplaced in an injection zone 
through a class II injection well. 

(11) "Mechanical integrity" means that: 
(a) there is no significant leak in the casing, tubing, or 

packer of the injection well; and 
(b) there is no significant fluid movement into an 

underground source of drinking water (USDW) from the injection 
zone or from a non-USDW geologic stratum or zone of rock 
overlying the injection zone, or flow between adjacent USDW · s 
through channels adjacent to the injection well bore. 

( 12) "Program director" means that employee of the Montana 
board of oil and gas conservation (board) designated by the 
board as the principal administrator of the Montana underground 
injection control program delegated by EPA. 

( 13) "Produced water" means that fluid injected into an 
injection zone through a class II injection well, and includes 
liquids recovered from drilling pits, waste water from gas 
plants which are an integral part of production operations, 
(unless those waters are classified as hazardous waste by EPA at 
the time of disposal), and recovered workover fluids. 

(14) "IJIC" means underground injection control. 
(15) •·underground Source of Drinking Water (USDW)" means an 

aquifer or portion thereof which supplies drinking water for 
human consumption, or an aquifer which contains fewer than 
1'0,000 mg/1 total dissolved solids and is not an exempt aquifer 
under RULE XIV. 
AUTHI 82-11-111, MCA IMP; 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE I I UNQERGROUNO INJECTION ( 1) No person shall 
commence a new injection project or construct or operate a new 
class II injection well, or convert an existing well to 
injection, whether for the purpose of disposal, or as part of an 
enhanced recovery project, or for the storage of liquid 
hydrocarbons, without a permit from the board. 
AUTH: 82-11-111, MCA IMPz 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE III APPLICATION CONTENTS AND REQUIREMENTS (1) The 
application for water injection or disposal of produced water 
must be filed with the board showing: 
• (a) the location of the input well or wells; 

(b) the location and mechanical condition, of all oil and 
gas wells including abandoned and drilling wells, dry holes, and 
any other wells which penetrate the injection zone within the 
area of review; 

(c) the location and mechanical condition, of all 
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pipelines which will be used to transport fluids to the input 
well for storage and injection; 

(d) the formations from which wells are producing or have 
produced, the formations, depth, and estimated water quality of 
any potential underground sources of drinking water, and the 
location and depth of any water wells in the area of review; 

(e) the name, description, and depth of the injection 
zone(s) including a water analysis, estimated formation 
pressure, and reservoir characteristics of the zone, and the 
name, lithologic characteristics, depth, and estimated fracture 
gradient of the confining zone; 

(f) the elevation of the top of the oil or gas bearing 
formation in the input well or wells and in the wells producing 
from the same formation within the area of review of the 
project; 

(g) the electric log of the input well or wells or other 
log or lithological information not already on file with the 
board; 

(h) a description of the input well or wells casing and 
cementing program (all new wells must be cased and cemented so 
that migration of fluids into or between USDW's is prevented); 

( i) a description and analysis of the injected fluids 
stating the kind, source, and the estimated amount to be 
injected daily, and the average and maximum anticipated 
injection pressure; 

(j) the names and addresses of the pool operators in an 
enhanced recovery project; 

( k) the names and addresses of the leasehold owners, 
including unleased mineral owners, and the surface owners within 
the area of review of the input well(s); 

( 1) such other information, including proposed contingency 
plans for well failure, as the board may require to determine 
whether the injection project aay be made safely and legally. 

( 2) One application -y be made for multiple class II 
injection wells in a gaoqraphic area if all wells within that 
geographic area have subetantially the same mechanical and 
geologic characterietics. Where appropriate, an application for 
underground injection of fluide on an area basis may include the 
information required in subeection ( 1) of this rule for a 
typical class II injection well in lieu of submitting such 
information on all class II injection wells in the application 
provided such class II injection wells have substantially the 
same characteristics, 

(3) If injected fluids will be collected and retained in 
pits, ponds, or other open receptacles prior to injection, the 
applicant must submit an application on form 23 for a permit to 
construct or operate a pit or pond when the application for 
water injection or dispoeal is filed with the board. All 
earthen reservoirs, pits, ponds, and open receptacles must 
comply with ARM 36.22.1207, 36.22.1226, and 36.22.1227. 
AUTH1 82-11-111, MCA IMP1 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE IY CORRECTIVE ACTIOll ( 1) It is the obligation of 
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the applicant to demonstrate to the board's satisfaction that 
the existing wells that penetrate the injection zone within the 
area of review are in adequate mechanical condition to prevent 
migration of injected fluid into any USDW. The board will 
require the applicant to submit a plan for corrective action, 
including the reworking, repairing or re-plugging of any such 
well(s) the board considers to be a possible avenue for fluid 
migration. Injection must not commence until satisfactory 
completion of the work required in the approved corrective 
action plan. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

fill1E V SIGNING THE APPLICATION (1) Applications must be 
signed (for a corporation) by a principal executive officer of 
at least the level of vice-president; or, (for a sole 
proprietorship) by the sole proprietor; or, (for a partnership) 
by a general partner. If the application is submitted on behalf 
of a federal, state, or other public agency, or by a 
municipality, signature must be of a principal executive or a 
ranking elected official. The application may be signed by a 
duly authorized representative if the authorization is made in 
writing by one of the above described persons, and if the 
authorization either names an individual or specifies a position 
having responsibility for the operation of the project. The 
written authorization will be submitted to the board, and must 
be promptly replaced if the authorization no longer accurately 
describes the responsible position or person. Application for 
enhanced recovery projects must be signed by all operators who 
will participate in the proposed project, or by the unit 
operator if the request is part of a plan for unitized operation 
under sections 82-11-201, et seq., MCA. Applications for 
disposal wells must be signed by the well operator. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE VI FINANCIAL RESPONSIBILITY ( 1) The owner or 
operator of any injection well must comply with the bonding 
requirements ~f ARM 36.22.1308; provided, however, that such 
bonding requirements must also apply to lands owned or held in 
trust by the United States. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE VII HEARINGS (1) New wells or projects. A petition 
for hearing of the application for underground injection must be 
filed in triplicate with the board at its Helena office. Upon 
receipt of the petition, the board will set a hearing date for 
the application, and cause notice of the hearing to be published 
as provided in section 82-11-141, MCA. Notice of hearings will 
be first published at least thirty (30) days in advance of the 
hearing date. 

(2) Wells in existing projects. Administrative approval 
may be given for an additional well or recompletion of an 
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existing well within a previously approved area or enhanced 
recovery project, provided that the applicant demonstrates 
through the application that the well requested has 
substantially the same characteristics and operating parameters 
previously app1"oved by the board for injection wells in the 
project. 
AUTH: 82-11-111, MCA IMPz 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE VI II NOTICE OF APPLICATION ( 1) New wells or 
projects. Notice of application for underground injection 
permit must be given by the applicant by mailing a copy of the 
application to each operator of drilling or producing wells or 
of wells which have produced within the area of review and to 
the lease owners, mineral owners, and surface owners within the 
area of review of the proposed input well or wells. A copy also 
must be mailed to EPA, the water quality bureau of Montana 
department of health and environmental sciences, and to the 
Montana department of natural resources and conservation. A copy 
of the application must be mailed to the clerk and recorder of 
the county in which the project is located. Such notice must be 
mailed on or before the date the application is mailed to or 
filed with the board. 

(2) New wells in existing projects. Applications for an 
additional new well or wells, or for recompletion of an existing 
well or wells to injection service, within an approved area or 
enhanced recovery project must give notice to the leasehold 
owners and surface owners within the area of review of the well 
or wells by mailing a copy of the application to each party on 
or before the date the application is mailed to the board. The 
applicant must advise each party that the application is 
eligible for administrative approval by the program director, 
unless objections are received within twenty ( 20) days of 
receipt of the application by the program director. 
AUTHI 82-11-111, MCA IMPI 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE IX BOARQ AUTHORIZATION ( 1) No injection program 
shall be instituted until the same has been authorized by the 
board. 

(2) The board will make such special orders and rules for 
the individual case as conditions may justify. 

(3) If the board determines, or is notified by EPA, that 
the approval of an application, or a portion of the application, 
is beyond the scope of deleqated authority, or requires the 
concurrence of EPA, the board will refer the application to EPA, 
and final disposition of the application will be deferred until 
EPA concurrence is received. 
AUTH: 82-11-111, MCA IMPI 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE X NOTICE OF COKMENCJMENT OR DISCONTINUANCE - PLUGGING 
OF ABANDONED WELLS (1) Within ten (10) days of the 
commencement of underground injection operations, the applicant 
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must notify the board of the same and the date of commencement. 
(2) Within thirty (30) days after the discontinuance of an 

enhanced recovery or liquid hydrocarbon storage project, the 
applicant or the one in charge thereof must notify the board of 
the date of such discontinuance and the reasons therefor. 

(3) Before any class II well shall be abandoned, written 
notice must be served on the board, and approval of the 
abandorunent plan received from the program director or other 
authorized representative of the board. The abandonment plan 
must, at a minimum provide for isolation of the injection zone 
with a cement, or mechanical plug capped with cement, and for 
the isolation and protection of each USDW in such a manner as to 
prevent movement of fluids between USDW's. 

(4) Injection wells which fail a mechanical integrity test 
(MIT) will be immediately removed from service and promptly 
repaired or plugged for abandorunent within 180 days of the 
failed test unless otherwise ordered by the board; provided, 
however, that the operator of an injection well that has failed 
the MIT may apply to the program director, or other authorized 
representative of the board, to defer repair or plugging. Any 
deferment granted will be under such conditions of physical 
isolation of the injection zone, or monitoring and reporting 
requirements deemed necessary under the circumstances to protect 
any USDW · s penetrated by the wellbore. Up to a two ( 2) year 
deferment may be granted administratively from the date of the 
failed test, but will not be extended without consent of the 
board. 

( 5) Injpct.J on well operators will report the status of 
each unplugged injection well in its monthly injection reports 
on form 5. The operator will notify the board of any well which 
the operator expects to be shut-in or temporarily abandoned for 
a period of six (6) months or more. Any injection well which 
has been shut-in or temporarily abandoned for a period in excess 
of two (2) years must be properly plugged and abandoned. An 
operator may apply for a plugging deferment as provided in 
paragraph ( 4) above upon a showing of reasonable cause and 
demonstration of non-endangerment to USDW's. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MC~ 

RULE XI RECQRDS REQUIRED (1) The owner or operator of 
any class II injection well or wells must keep and retain for at 
least five (5) years, an accurate record of: 

(a) the cumulative amount of fluid injected into such well 
or wells; 

(b) the wellhead pressure or pressures, and the injection 
rate at the time the pressure is recorded; 

(c) the total uount of water produced, and the total 
amount of oil and gas produced from an enhanced recovery 
project; 

(d) the pressure in the casing - tubing annulus if 
monitoring of such pressure is require~ as part of a mechanical 
integrity test. 

( 2) The information required in subsection ( 1) of this 
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rule must be observed at least weekly and a representative 
observation recorded at least monthly and filed with the board 
on board form 5. 

(3) The owner or operator of any class II injection well 
permitted after the effective date of this rule must conduct a 
chemical analysis of the typical injected fluids on the 360th 
operational day of injection. For purposes of this rule, an 
operational day of injection shall mean any day on which fluids 
are injected for two ( 2) or more hours. Samples of typical 
injected fluids must be taken at the injection wellhead. The 
chemical analysis of the typical injected fluids must include 
tests for total dissolved solids (TDS), specific conductivity, 
pH, and percent oil. The results of such analysis must be 
submitted in writing to the board within thirty (30) days after 
the sample is taken. 
AUTH: 82-11-111, MCA IMP1 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE XII MECHANICAL INTEGRITY ( 1) From and after the 
effective date of these regulations, all new wells drilled for, 
and all existing wells converted to, water injection or disposal 
must demonstrate mechanical integrity before being placed into 
service. A mechanical integrity test must be designed to 
determine whether there is a significant leak in the tubing, 
casing, or packer of the well, and whether there is a 
significant movement of injected fluid into any USDW or between 
any USDW's through vertical channels adjacent to the wellbore. 

( 2) A mechanical integrity test that demonstrates that 
there are no significant leaks in the tubing, casing, or packer 
will include: 

(a) a pressure test of the tubing-casing annulus using 
liquid or gas, or 

(b) monitoring of the casing-tubing annulus following a 
valid initial pressure test, or 

(c) a radioactive tracer survey, timed run method, or 
(d) any other test or colllbination of tests considered 

effective by the board, and approved by the director, office of 
drinking water, u.s. EPA. 

(3) A mechanical integrity test also will include a 
demonstration that there is no significant movement of injected 
fluid in vertical channels adjacent to the well bore. Such 
demonstration must include a cement bond log (with a variable 
density curve, travel time curve, amplitude curve, and gamma ray 
curve) and may include the followinga 

(a) cementing records which demonstrate the presence of 
cement adequate to prevent fluid migrations adjacent to the well 
bore: 

(b) radioactive tracer surveys: 
(c) noise logs: 
(d) temperature surveys: or, 
(e) any other test or combination of tests considered 

effective by the board and approved by EPA. 
( 4) After the effective date of these regulations, all 

existing injection wells which have not had an initial 
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mechanical integrity test will be tested for mechanical 
integrity as directed by the board. 

(5) Injection wells will be retested for mechanical 
integrity no less than once each five (5) years from the date 
last tested. Wells last tested under supervision of EPA will be 
retested under supervision of the board no less than five (5) 
years from the EPA test date. 

(6) A pressure test of the casing tubing annulus as 
provided in ( 2) (a) must be performed at a minimum surface 
pressure of 300 pounds per square inch (psi) or 100 psi above 
the actual injection pressure at the time tested, whichever is 
greater: provided, however, that the maximum test pressure will 
not be required to exceed 800 psi surface pressure. The test 
will be considered successful if the applied pressure can be 
held for fifteen (15) minutes with no more than a five (5) 
percent pressure loss. 

(7) Wells which fail the mechanical integrity test must be 
immediately shut-in until either repaired, reworked, or plugged 
for abandonment in accordance with RULE x. Such wells must be 
successfully retested for mechanical integrity before being 
placed in injection service. 

(8) Subsequent to any mechanical integrity test, a well 
operation which causes the injection packer to be unseated or in 
which the tubing or packer was pulled, repaired or replaced will 
require that the well be retested for mechanical integrity 
before being placed in service. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE XIII NOTIFICATION OF TESTS- REPORTING RESULTS (1) 
To the extent practicable, the board's field representative will 
schedule routine mechanical integrity tests required under RULE 
XII. The owner or operator of a class II injection well must 
give the board at least forty-eight (48) hour advance written 
notice of any mechanical integrity test not originally scheduled 
by a board representative. Notification of tests not included in 
the board • s routine test schedule must specify the name and 
telephone number of the person responsible for scheduling the 
test, the name and address of the owner or operator of the 
injection well, the name and location of the well, and the time 
and date the mechanical integrity test will be performed. 

( 2) The owner or operator must provide a subsequent report 
of any mechanical integrity test (MIT) on board form 2 
regardless of whether or not the MlT is witnessed by a board 
representative. Subsequent reports are due within fifteen (15) 
days of the test unless remedial repairs are required, in which 
case a subsequent report is due within fifteen ( 15) days of 
completion of the remedial work. 

(3) Subsequent reports will include the date of the test or 
the date on which work began, the manner or method of testing, 
the results of the test and any remedial work done or required 
to be performed to demonstrate mechanical integrity. The name, 
address, and telephone number of the company representative, 
consultant, or contractor that performed the test also must be 
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provided. 
(4) Two (2) copies of any well logs, surveys, fluid 

analyses or any other reports run or made during the test or as 
part of any reworking or repair efforts must be submitted with 
the subsequent report. 
AUTHI 82-11-111, MCA IMPa 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE XIV EXEMPT AQUIFeRS (1) The board may authorize the 
exemption of an aquifer from classification as an underground 
source of drinking water provided the aquifer: 

(a) does not currently serve as a source of drinking water; 
and, 

(b) cannot now and will not in the future serve as a source 
of drinking water becausea 

( i) the aquifer produces, or is capable of producing, 
mineral, hydrocarbon, or geothermal energy in commercial 
quantities, or; 

(ii) The aquifer is situated at a depth or location which 
makes recovery of the water for drinking water purposes 
economically or technologically impractical, or; 

(iii) The aquifer is so contaminated that it would be 
economically or technologically impractical to render the water 
fit for human consumption, or; 

(iv) The aquifer is located above a class III well mining 
area subject to subsidence or catastrophic collapse; and, 

(c) the total dissolved solids content of the groundwater 
is more than 3,000 and less than 10,000 milligrams per liter and 
the aquifer is not reasonably expected to supply a public water 
system. 

(2) Exempt aquifers will include: 
(a) any aquifer exempted by EPA prior to the effective date 

of these regulations; 
(b) any aquifer exempted by the board as a part of a public 

hearing on an application for an enhanced recovery or area 
injection permit or other class II well; 

(c) any aquifer proposed by the board for exemption as part 
of the UIC primacy deleqation or subsequently proposed after 
notice and hearing, provided •uch exemption is approved by EPA. 
AUTH: 82-11-111, MCA IKPa 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE XV TUBIHGLESS CQMPLJTIONS (1) After the effective 
date of these regulations, tubingless completions or annular 
injection wells, or wells not equipped to inject through tubing 
below a packer or other suitable sealing device in the annulus 
will not be permitted. 

( 2) Exceptions to this requirement will be granted for 
existing wells in a board approved enhanced recovery or pressure 
maintenance project where the applicant can demonstrate that it 
is practically or economically not feasible to equip such wells 
with tubing and packer. 

(3) Mechanical integrity testing and monitoring 
requirements will be required more frequently and be more 
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stringent for wells permitted as an exception to this rule. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 62-11-137, MCA 

RULE XVI PERMIT CONDITIONS (1) Applications for 
injection wells approved by the board, or administrative 
approvals issued under the board's authority, are valid for the 
life of the injection well(s) unless revoked by the board for 
good cause, after notice and hearing. 

(2) If administrative approval is requested, the board, or 
its authorized representative, may approve, modify, or reject 
any application submitted, stipulate the operating conditions, 
determine the appropriate test methods and test frequency, or 
limit the injection pressure and/or the quantity and quality of 
the fluids injected. 

(3) Any operator or owner of an injection well may request 
an administrative review by the board, at its next regularly 
scheduled business meeting, of any modification, stipulation, or 
restriction placed on a permit by the board's staff. The 
injection well must be operated in compliance with the original 
permit conditions until the board's administrative review is 
complete. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

RULE XVII INJECTION FEE - WELL CI.ASSIFICATION ( 1) The 
board will collect an annual injection fee of $200.00 for each 
injection Wl'll oxlRting upon the effective dat.e of thes~ 
regulations, and for each injection well permitted thereafter. 

(2) Wells will be classified as injection wells, under 
these regulations, if: the well is actively used for injection; 
has been completed for injection service but is idle or shut-in; 
has been reported to EPA as an injection well; or has been 
permitted by the board as an injection well, whether or not 
actually placed into injection service. A well will no longer be 
classified as an injection well when: it has been permanently 
plugged in accordance with the board's rules; it has been re
completed or converted to other approved uses, but not simply 
idled or shut-in; the injection or disposal zone has been 
effectively isolated in a manner approved by the board; or the 
work proposed under an approved permit was not done or could not 
be accomplished. 
AUTH: 82-11-111, MCA IMP: 82-11-111, 82-11-121, 82-11-123, 
82-11-124, 82-11-127, and 82-11-137, MCA 

3. The reason for the new rules is to implement the 
underground injection control (UIC) program for Class II 
injection wells under 42 u.s.c. Section 1425 of the Safe 
Drinking Water Act, and under Sections 82-11-111(5), 82-11-
1-23(8), 82-11-127(2), and 82-11-137, Montana Code Annotated. 
The Montana UIC program is presently administered by EPA, 
through its Region VIII office in Denver, Colorado, and its 
Montana office in Helena, under the Safe Drinking Wa~er Act and 
federal regulations found at 40 CFR Parts 124, 144, 146, and 
147. The board is in the final stages of making a UIC program 
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primacy application to EPA for the delegation of authority to 
administer the UIC program for all existing and future Class II 
injection wells. The adoption of UIC rules by the Board is 
necessary under the Safe Drinking Water Act to qualify for state 
primacy of the UIC program. 

4. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments also may be submitted to Timothy C. 
Fox, 2535 St. Johns Avenue, Billings, Montana 59102, by no later 
than 5:00p.m., on Wednesday, May 6, 1992. 

5. warren H. Ross, Chairman of the Montana Board of Oil 
and Gas Conservation, has been designated to preside over and 
conduct the hearing. 

\ 
neeRiC;EXecutive Secretary 
Board of Oil and Gas Conservation 

Certified to the Secretary of State, March~, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE· STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULE I relating to 
delinquent tax accounts and 
non-collection actions 

NOTICE OF THE PROPOSED ADOPTION 
of NEW RULE I relating to 
delinquent tax accounts and 
non-collection actions 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

RE-NOTICE This re-notice replaces the rule which was 
originally published in MAR No. 21 dated November 14, 1991. Due 
to comments and substantial changes the version published in 
MAR No. 21 will not be adopted. 

1. On May 4, 1992, the Department of Revenue proposes to 
adopt new Rule I relating to delinquent tax accounts and non
collection actions. 

2. The rule as proposed to be adopted provides as follows: 

RULE I DEPARTMENT DETERMINATION THAT COLLECTION OF 
DELINQUENT ACCOUNTS IS NOT COST EFFECTIVE AND SUBSEQUENT ACCOUNT 
WRITE OFF (1) The definlt1ons which apply to the rule are: 

(a) "Reasonable time" means within five years or the 
normal statute of limitation. 

(b) "Write off of collection" means removal of an 
assessment from active department enforcement and monitoring 
procedures, and does not mean a tax assessment is forgiven. 

( 2) The department may write off any tax, penalty or 
interest, when it is determined that it is no longer cost 
effective to attempt further collection. The reason for such 
write off must be documented either in the system notes or the 
hard file. The decision of the department to write-off 
collection of accounts is based upon the following: 

(a) the inability of the department to locate delinquent 
taxpayers in order to properly provide notification of 
assessments or their right to a hearing, within a reasonable 
time; 

(b) the inability of the department to properly reduce the 
assessment to a judgment lien by filing a warrant for distraint 
within a reasonable time; 

(c) the anticipated cost of collection significantly 
exceeds the projected amount of recovery in accordance with 
existing department collection policies; 

(d) the time period for collection provided by law has 
expired; or 

(e) the taxpayer is deceased and the department is unable 
to locate either an estate or pending probate, or any property 
or other assets vested in the taxpayers' name. 
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( 3) Unpaid tax obligations, the collection of which is 
written off by the department are not forgiven and are still 
payable, but the department will no longer incur further expense 
in collecting these obligations. However, the department may 
resume active collection of an account if: 

(a) the time period for collection of the assessment or a 
filed warrant for distraint has not expired: and 

(b) the department received information which 
significantly changes the original basis for write-off as set 
forth in (2). 

(4) The financial condition of a delinquent taxpayer is 
not an area of consideration for write-off of collection unless 
one or more of the elements set forth in ( 2) is present, or 
unless a properly completed closing agreement has been 
authorized. 

( 5) Upon the final decision of a court, the department 
shall write-off collection of any tax, penalty or interest upon 
which further collection has been barred by a decision of a 
court of proper jurisdiction of a United States Bankruptcy 
Court. AUTH: 15-1-201 MCA: IMP: 15-1-207 MCA. 

3. Rule I is proposed to be adopted because the statement 
of intent in Senate Bill 110 contemplates rule-making to 
explicitly state the criteria for which a debt may be written 
off but not forgiven. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than April 24, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than April 24, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed amendments fr0111 either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency: or from 
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an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

eke;~< 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State March 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of New Rule I relating to 
Imposition of Generation
Skipping Transfer Tax 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED ADOPTION 
of New Rule I relating to 
Imposition of Generation
Skipping Transfer Tax 

NO PUBLIC HEARING CONTEMPLATED 

1. On May 4, 1992, the Department of Revenue proposes to 
adopt New Rule I relating to imposition of generation-skipping 
transfer tax. 

2. The rule as proposed to be adopted provides as follows: 

Rule I IMPOSITION OF GENERATION-SKIPPING TRANSFER TAX 
(1) The generation-skipping transfer tax provided by 72 16-

1002, MCA, is equal to the maximum federal credit allowed. 
( 2) If property is held both within and without this 

state, the federal generation-skipping transfer tax must be 
prorated according to 72-16-802(2)(a) and (b), and 72-16-
1002(2), MCA, to determine Montana's share of the tax. 

(3) A duplicate of the federal form 706 must be filed with 
the department on or before the last day allowed for filing the 
federal form 706. 

( 4) Payment of the tax must be made on or before the 
deadline for filing the federal form 706. 

AUTH: 72-16-1007, MCA: IMP: 72-16-1001 through 72-16-
1006,~ --

3. New Rule I is proposed to clarify how the generation 
skipping credit has to be prorated when estate property is held 
in two or more states. The rule requires the credit to be paid 
to Montana on the same date as the federal requirement. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than April 24, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than April 24, 1992. 
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6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

CLL~-1 
CLEO ANDERSON ~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State March 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULE I and RULE II; 
the AMENDMENT of ARM 42.12.101, ) 
42.12.126, 42.12.128, 42.12.130,) 
42.12.208, 42.13,107; and REPEAL) 
of ARM 42.11.101, 42.11.102, ) 
42.11.112, 42.11.113, 42.11.114,) 
42.11.232, 42.11.242, 42.12.113,) 
42.12.203, 42.12.221, 42.13.104 ) 
and 42.13.303 relating to ) 
Liquor Licenses ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION of NEW 
RULE I and RULE II; the 
AMENDMENT of ARM 42.12.101, 
42.12.126, 42.12.128, 42.12. 
130, 42.12.208, 42.13.107; 
and REPEAL of ARM 42.11.101, 
42.11.102, 42.11.112, 
42.11.113, 42.11.114, 
42.11.232, 42.11.242, 
42.12.113, 42.12.203, 
42.12.221, 42.13.104 and 
42.13.303 relating to Liquor 
Licenses 

1. On April 16, 1992, at 9:00a.m., a public hearing will 
be held in the Fourth Floor Conference Room of the Sam Mitchell 
Building, at Helena, Montana, to consider the Adoption of New 
Rule I and New Rule II; the Amendment of ARM 42.12.101, 
42.12.126, 42.12.128, 42.12.130, 42.12.208 and 42.13.107; the 
Repeal of ARM 42.11.101, 42.11.102, 42.11.112, 42.11.113, 
42.11.114, 42.11.232, 42.11.242, 42.12.113, 42.12.203, 
42.12.221, 42.13.104, and 42.13.303 relating to liquor licenses. 

2, The new rule I does not replace or modify any section 
currently found in the Administrative Rules of Montana. Rule II 
modifies ARM 42.12.101, 42.12.126, and 42.12.128. 

3. Rules I and II as proposed to be adopted provide as 
follows: 

RULE I HEARING PROCEDURE (1) When it is determined that 
a heanng 1s necessary the matter will be forwarded to the 
hearing examiner who will determine the time, date, and place 
for the hearing. The date and time of the hearing shall be 
tlur lng rpqul.!H bunlnesa houra. The place of thl" hearing shall 
be: 

(a) for an in-person hearing, the hearing will be held in 
Helena, Montana: and 

(b) for a telephonic hearing, the hearing will be 
initiated from Helena by the hearing examiner through a 
conference call to the telephone numbers provided by the 
parties. 

(2) Prior to a hearing date, the hearing examiner's office 
shall issue a written notice of the date, time, and place of the 
hearing. At that time, a copy of the notice shall be provided 
to all interested parties. 

AUTH: Sec. 16-1-303, MCA: IMP: Sec. 16-4-207, MCA. 
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As used in this sub-chapter the 

(l) "Parties" means a licensee; applicant; secured party; 
protestant; or attorney representing the licensee, applicant, 
secured party, protestor or other interested party. 

(2) "Financial interest" means a direct financial sharing 
in the profits, the losses, or the liabilities incurred through 
the daily operation of the business conducted under the 
alcoholic beverage license. 

(3) "Bona fide grocery store" means a retail establishment 
where a variety of articles of staple foodstuffs, including 
meats, vegetables, fruits, bakery i terns, dairy products, and 
household supplies are sold for consumption off the premises. 

(4) "Special event" means any occasion including but not 
limited to picnics, fairs, conventions, receptions, civic or 
community enterprises, or sporting events lasting one or more 
consecutive days. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-207, MCA. 

4. The Department is proposing to adopt Rule I because of 
an amendment to 16-4-207, MCA which allows for public hearings 
to be held in other areas besides Helena. The cost of travel by 
Department staff would become prohibitive in a very short time. 
Therefore, the Department is proposing this rule which will 
allow for a telephonic hearing. 

The Department is proposing to adopt Rule II to combine the 
definitions found in various rules throughout this chapter. 

5. ARM 42.12.101, 42.12.126, 42.12.128, 42.12.130, 
42.12.208 and 42.13.107 are amended as follows: 

42.12.101 APPLICATION FOR LICENSE (1) and (2) remain the 
same. 

i(~3H)r-~T~I~ie~lbe~timh~"~f~i~n~a~h~c~i~a~l~int~tlbe~t~e~s~t~"-mut~e~a~h~s~a~dHi~l~e~c~t~f~t~·nnaa~ll~C~i~a~l 

shadug i11 the ptofits, the losses, or the liabilities iucut red 
Lhtough the daily operation of the business coudueted under the 
alcoholic beveL age license. 

AUTH: Sec. 16-1-303 MCA; ~: 16-4-201 MCA. 
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IMP: 16-4-105 MCA. 

42.12.128 CATERING ENDORSEMENT (l) remains the same. 
(2) Por purposes of this section, a "special evertt" means 

any oeeasiuu includiug bot not limib!d to picnics, faits, 
couventious, receptions, civic ot community ent~tpr ises, or 
sporting e<teuts lastiug one ot mete cousecotive days. 

t3T The holder of a catering permit may sell and serve 
all-alcoholic beverages at retail only at a booth, stand, or 
other fixed place of business within the exhibition enclosure, 
confined to specified premises or designated areas described in 
the application, and approved by the division. A holder of any 
such permit, or his agents or employees may also sell and serve 
beer in the grandstand or bleacher. 

(4) remains the same but is changed to (3). 
AUTH: Sec. 16-1-303 MCA, IMP: 16-3-103 and 16-4-204 MCA. 
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substantial~~ the following form: 

CERTIFIED SURVEY AFFIDAVIT 

In the case of a location inside the corporate boundary include 
the following: 

The location of the examination 
of corporate plats or ot 

document must 

16-4-409, and 

42.12.208 TEMPORARY AUTHORITY (1) Temporary authority as 
providec by 16 4-404(6), MCA, may be issued only to an applicant 
who requests a transfer of ownership aud will. Tem1orary 
operating authority must not be granted on an appl!cationor an 
original license or trausfet of location onl:y when there is a 
proposed change of location for the existing licensed premises. 

(2) through (6) remain the same. 
AUTH: Sec. 16-1-303 MCA: IMP, Sec, 16-4-404 MCA. 

42.13.107 EXTENSION OF TIME FOR NONUSE (1) Any licensee 
or applicant requesting an extension of time for nonuse of a 
license in accordance with 16-3-310, MCA, must furnish written 
evidence, cettified to be coztect of the reasons for his failure 
to place the license in operation within the time prescribed. 

( 2) The department may grant up to three extensions of 
nonuse status in increments not exceeding 90 days. If the 
!icense is not put into use within one year, the department may 
teqnire a licensee must consider the quota limitations when 
determinin whether further extensions of nonuse status ma be 
grante 
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6. The amendments to ARM 42.12.101, 42.12.126 and 
42.12,128 are housekeeping amendments. The language being 
deleted here is being added to new Rule II. 

ARM 42.12.130 is being amended to eliminate the requirement 
to submit to the department a certified survey. 

ARM 42.12.208 is being a.ended because Section 16-4-404(6), 
MCA was amended to prohibit the issuance of temporary operating 
authority if there has been a change in location of an existing 
license. 

ARM 42.13.107 is being amended to allow granting of a 
license nonuse status in excess of one year. The amendments 
distinguish between "quota" licenses and "nonquota" licenses. 
As "nonquota" licenses do not affect a new party's ability to 
apply and obtain a license, the rule allows indefinite nonuse 
status for nonquota licenses. If the license is located within 
a quota area, the department has a duty to the public to assure 
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that issued licenses are being used or are lapsed so other 
parties may apply and place a license into use in the area. In 
areas where the number of licenses issued exceed the quota 
limitations, the department has a responsibility to reduce the 
number of licenses issued, whenever possible, to reach the 
limitations set by the Montana Legislature. Section 16-3-310, 
MCA, provides for the possibility that a license may be inactive for 
reasons beyond the contror of the licensee. Therefore, the 
Department also has a responsibility to the licensee to allow a 
reasonable amount of time to resolve the reason for inactivity 
of a license before determining a license must be lapsed for 
nonuse, The amendments to the rule provide reasonable 
conditions and requirements be met for extended nonuse status 
which allow the department to fulfill its responsibilities. 

7. The Department is proposing to repeal the following 
rules: 

42.11.101 BUSINESS HOURS FOR STATE LIQUOR STORES 
AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-2-104 MCA. 

42.11.102 LICENSEE'S AGENT FOR LIQUOR PURCHASES 
AUTH: Sec. 16 1-303 MCA; IMP: Sec. 16 1 303 MCA. 

42.11.112 DIVISION SHIPMENT ORDERS -- EXCEPTIONS 
AUTH: Sec. 16-1-303 MCA; IMP: Sees. 16-1-302, 16-l-303, 

and 16-l-304 MCA. 

MCA. 

MCA. 

42.11.113 SHIPPING LABELS 
AUTH: Sec. 16 1-303 MCA; IMP: Sees. 16-1-302 and 16-l-303 

42.11.114 SHIPPING REQUIREMENTS 
AUTH: Sec. 16-1-303 MCA; IMP: Sees. 16-1-302 and 16-1-303 

42,11.232 REPRESENTATIVE IDENTIFICATION CARDS 
AUTH: Sec, 16 1-303 MCA; IMP: Sec. 16-3-103 MCA. 

42.11,242 INFORMATION ON STATE LIQUOR STORE INVENTORIES 
AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-3-103 MCA. 

42.12.113 LICENSE FEES FOR COMBINED POPULATION AREAS 
AUTH: Sec. 16-1-303 MCA; IMP: Sees. 16-4 105, 16-4-201, 

and 16-4-501 MCA. 

42.12.203 INTER-QUOTA AREA TRANSFERS 
AUTH: Sec. 16 1-303 MCA; IMP: 16 4 201 MCA. 

42.12.221 PENALTIES FOR VIOLATION OF RULES OR STATUTES 
AUTH: Sec, 16 1-303 MCA; IMP: Sees. 16 3-301, 16 4 406, 

16-6-305, and 16-6-314 MCA. ---
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42.13.104 POSTING OF LICENSES 
AUTH: Sec. 16-1-303 MCA; IMP: Sees. 16-4-104 and 16-4-

204 MCA. 

42.13.303 BEER OR TABLE WINE STORAGE FACILITIES 
AUTH: Sec. 16-1-303 MCA; IMP: Sees. 16-3-230, 16-4-102, 

16-4-103, and 16-6-104 MCA. 

8. The Department is proposing 
42.11.102, 42.11.112, 42.11.242, 
42.13.104, and 42.13.303 because they 
or other rules. 

to repeal ARM 42.11.101, 
42.12.113, 42.12.203, 

are redundant to the code 

The requirements found in ARM 42.11.113 and 42.11.114 are 
covered by state purchase orders in which specifications such as 
shipping labels can be and are conditions of purchase. 

ARM 42,11.232 is unnecessary and difficult to administer. 
Repeal of this rule will eliminate the need for the division to 
issue identification cards. 

ARM 42.12.221 reaches beyond the scope of the law it 
purports to implement by allowing penalties for violation of 
laws other than those related to alcoholic beverages. The 
sections of the code which the rule implements do not call for 
penalties for violations of laws not related to alcoholic 
beverages. Repeal of this rule leaves ARM 42.12.101 in effect 
which appropriately focuses penal ties for violations of laws 
related to alcoholic beverages. 

9. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 1, 1992. 
10. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

ck~ CLEO ANDSN 
Rule Reviewer 

Cj_)~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State March 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.12.122 and the REPEAL) 
of ARM 42.13.501 and 42.13.502 ) 
relating to Suitability of a ) 
Premises for Liquor Licenses ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of IIRM 
42.12.122 and the REPEAL of 
ARM 42.13.501 and 42.13.502 
relating to Suitability of a 
Premises for Liquor Licenses 

1. On April 16, 1992, at 1:30 p.m., a public hearing will 
be held in the Fourth Floor Conference Room of the Sam Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.12.122 and the repeal of ARM 42.13.501 and 42.13.502 relating 
to suitability of a premises for liquor licenses. 

2. ARM 42.12.122 as proposed to be amended provides as 
follows: 

42.12.122 DETERMINATION OF SUITABILITY OF PREMISES (1) 
Iu determiuiug the suita6ility of the ptemi!!es fot carrying on 
the r etai 1 sale of alcoholic beoer a9e!!, the department will 
cousidet. 

(a) all matters pertaining to said prentises and the 
basiuess conducted theteih, 

(b) the geueral reputation of said place of busiuess, 
(c) the repatatiou aud character ( iuclading criminal 

record, if All!) of the employees co11dacting said busiue:5s; 
(d) whethet or uot the applicant personall! conducts and 

supetuises said busiuess oz whether the applicant entrusts the 
managemeut sud super~isiou to otht!rs, 

(e) the health and sanitaty couditious of the pcetuises, 

the day to day mana9ement aud supet vision of tile 
business to others, he/she shall file with the liquor division 
au emplo)mettl agreement, on a fOlllt to be fur hi shed by the 
difision, settiuy oat the salazy, the dale of employme11L, and 
other iufuuuatiou as the ditisiou deems ueces:sarJ. 
' The ~remises must be considered suitable for the retail 
sale of a coholic beverages if: 

a It meets the standards of the de artment of health and 
environmenta sc1ences; t e epartment o commerce, u1 1ng 

MJIR Notjcr' No. 1:'-2-:>04 <i-J/2G/92 



-545-

of subsection (3) are not violated. 

6-3/26/92 MAR Notice No. 42-2-504 
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the 
licenses onl~ss 

comply with the 

and cannot be 

3. The department is proposing to amend ARM 42.12.122 
because one of the requirements to obtain a gaming license is 
ownership of an on-premises consumption alcoholic beverages 
license. Some individuals have no interest in selling alcoholic 
beverages but must obtain a license to operate a gaming 
~usiness. Section 16-3-310, MCA, requires a license be used in 
a "going establishment" or it lapses. Section 16-4-
404(5)(a)(iv), MCA, states a premises must be "suited for the 
retail alcoholic beverages business .•. " The department must 
determine whether a premises is suitable for carrying on the 
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type of business for which it is to be licensed. It is the 
department's position that the license must be used and used for 
its intended purpose. There are basically two different types 
of retail licensed businesses, one that sells alcohol for off
premises consumption and one that sells alcohol for on-premises 
consumption. These types of businesses have different premises 
requirements that must be evident in order to serve the public 
in the manner intended by the type of license issued. The 
proposed rule will clarify the elements that must be present for 
the department to consider the premises suitable. Amendments to 
ARM 42.12.122 consider a premises upon which alcoholic beverages 
are sold through the use of a drive-up window as unsuitable. 

4. The department proposes to repeal the following rules: 

42.13.501 DRIVEUP WINDOWS, found at page 1351 of the 
Administrative Rules of Montana. 

~: Sec. 16-1-303 MCA, IMP: Sec. 16-3-303 MCA. 

42.13.502 OPERATION OF DRIVEUP WINDOWS, found at page 1351 
of the Administrative Rules of Montana. 

AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-3-303 MCA. 

5. The department is proposing to repeal ARM 42.13.501 and 
42.13.502 in order to avoid contradictory language with the 
amendments made to ARM 42.12.122. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May a, 1992. 
7. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

c~~~ 
CLEO ANDERSON 
Rule Reviewer 

q)~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State March 16, 1992. 

6-3/26/92 ~1Al{ Notice No. 42-2-504 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVIcES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of rules I through 
VII and the amendment of 
rule 46.12.1902 pertaining 
to targeted case management 
for children and adolescents 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH VII AND THE 
AMENDMENT OF RULE 
46.12.1902 PERTAINING TO 
'fARGETED CASE MANAGEMENT 
FOR CHILDREN AND 
ADOLESCENTS 

1. on April 21, 1992, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 sanders, Helena, Montana to 
consider the proposed adoption of rules I through VII and the 
amendment of rule 46.12.1902 pertaining to targeted case 
management for children and adolescents. 

2. The rules as proposed to be adopted provide as 
follows: 

[RULE I J CASE MAlfAiEMENT SERVICES FOR PERSONS UNDER 
EI(jHTUH YEABS OF AGE WITH SEyER,E EMQTIONAL DISTQBBANCE. 
DEFINITIONS (1) "Advocacy" means the act of enhancing 

parent or surrogate parent involvement in the planning and 
delivery of services for a client, and of empowering the 
client to speak or act on behalf of self whenever possible. 
The case manager speaks or acts on the client's behalf when 
the client or the parent is unable to carry out this role. 

(2) "Assessment" means the act of identifying the 
resources and services needed to carry out the therapeutic 
case plan developed with the assistance of the client or the 
parent or the surrogate parent. Assessment includes identify
ing the strengths, abilities, potentials, skills and aspira
tions of the client and the client's family. This is not a 
psychiatric, medical or other specialized evaluation which is 
traditionally completed by other qualified professionals. 
Assessment enables the case manager to determine the nature 
and extent of brokering, coordination, transportation and 
advocacy needed. 

(3) "Case planning" means the development of a written 
individualized case management plan for the client which is 
arrived at by the case manager with participation of the 
parent or the surrogate parent, the client advocate and the 
client. 

(4) "Crisis assistance and intervention" means the act 
of assessing the nature and severity of the client's crisis, 
identifying appropriate resources to provide the support 
service which will alleviate the crisis, and arranging for 

t·\1\H Nolicc l~o .. )G~2~f,92 6-1/26/92 



-549-

delivery of services in a timely manner. Crisis assistance 
and intervention does not include direct provision of service 
to eliminate or stabilize the client or the client's family in 
crisis. 

(5) "Monitoring" means the ongoing act of assessing the 
impact of services being provided to a client according to the 
established case plan, identifying services included in the 
plan but not currently provided, and the reasons for services 
not being provided, and ensuring that the services are pro
vided. Monitoring includes identifying needed changes and the 
provision of reports or feedback to the providers, the client 
and the client's family. 

(6) "Record maintenance" means the act of recording 
essential information promptly in client files to document the 
provision of case management services. This information must 
be in a form which can be easily understood by the client and 
professionals. 

(7) "Service coordination" means the act of linking the 
client, the parent or family members with service providers 
and facilitating development of service resources. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

fRULE Ill CASE MAHAG£MENT SERYICES FOR PERSONS QNDER 
EIGHTEEN YEARS OF AGE WITH SEVERE EMOTIONAL DISTURBANCE. 
EX,;[GIBILITX (1) A pereon is eligible for case manage-

ment as a person under eighteen years of age with severe 
emotional disturbance if the person: 

(a) is receiving medicaid; 
(b) has not reached 18 years of age, and 
(c) has been determined to be a person with severe 

emotional disturbance. 
(2) A person with severe emotional disturbance is a 

person who; 
(a) demonstrates a need for specialized services from 

two or more human service programs due to emotional distur
bance; and 

(b) the person meets one of the two following condi
tions: 

(i) the person has a DSM-III-R diagnoses mental 
disorder included in subsection (3) diagnosed by a certified 
or licensed mental health profeesional, and the person consis
tently and persistently demonstrates one of the following 
characteristics: 

(A) the person has failed to establish or maintain 
interpersonal relationships appropriate to the person's devel
opmental stage and cultural environment; 

(B) the person displays behavior inappropriate to the 
person's developmental stage and cultural environment; 

(C) the person fails to demonstrate a range or appropri
ateness of emotion or mood appropriate to the person's devel
opmental stage and cultural environment; 
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(D) the person displays disruptive behavior which leads 
to isolation in or from school, home, therapeutic or recrea
tion settings; or 

(E) the person displays behavior sufficiently intense or 
severe to be considered seriously detrimental to: 

(I) the person's growth, development or welfare; or 
(II) the safety or welfare of others. 
(ii) the person has no DSM-III-R diagnosis but exhibits 

severe emotional and/or organic impairment which: 
(A) manifests as emotional or behavioral symptoms or 

disturbance; 
(B) the symptoms or disturbance have been present for <>t 

least six months or are expected to continue for a period over 
six months; and 

(C) the symptoms or disturbance are consistently and 
persistently demonstrated by one of the characteristics set 
forth in subsections (i) (A) through (E). 

(3) DSM-III-R diagnoses necessary for categorization as 
seriously emotionally disturbed include: 

(a) childhood schizophrenia (295); 
(b) mood disorders (296.2, 296.3, 296.4, 296.5, 296.6, 

300.40, 301.1, 301.13); 
(c) pervasive developmental disorder not otherwise 

specified (299.80); 
(d) multiple personality disorder (300.14); 
(e) personality disorders (301.40, 301.50, 301.81, 

301.84); 
(f) sexual disorders (302.20, 302.3, 302.84, 302.89) 
(g) life threatening anorexia nervosa (307.10) and 

bulimia nervosa (307.51); 
(h) separation anxiety disorder (309.21); 
(i) posttraumatic stress disorder (309.89); 
(j) kleptomania (312.32); 
(k) pyromania (312.33); 
(1) impulse control disorder (312.34); 
(m) trichotillomania (312.39); 
(n) overanxious disorder (313.00); 
(o) oppositional defiant disorder (313.81); 
(p) identity disorder (313.82); 
(q) reactive attachment disorder (313.89); or 
(r) severe attention deficit hyperactivity disorder 

(314.01). 
( 4) A person with primary problems of developmental 

disability, substance abuse or chemical dependency does not 
have severe emotional disturbance unless the person addition
ally exhibits behavior resulting from emotional disturbance. 

(5) A person who is a victim of sexual or physical abuse 
ha'S severe emotional disturbance when the abuse results in 
emotional disturbance manifested by the characteristics 
described in subsection (2). A person with a character and 
personality disorder including sexual behaviors which is 
abnormal and prohibited by statute does not have severe 
emotional disturbance unless the behavior results from 
emotional disturbance. 

6-3/26/'l2 
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[RULE IIIJ CASE MAHAGEKEHT SERVICES FOR 
EIGHTEEN YEARS OF AGE WITH SEVERE EMOTIONAL 

PERSONS UNQER 
DISTURBANCE. 

SERVICE COVERAGE (1) Reimbursable case 
services for persons under 18 years of age 
emotional disturbance are: 

management 
with severe 

(a) assessment; 
(b) case planning; 
(c) crisis assistance and intervention; 
(d) monitoring; 
(e) record maintenance; 
(f) care coordination, referral and advocacy; and 
(g) resource development. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE IVJ CASE MANAGEMENT SERVICES FOR PERSONS UNDER 
EIGHTEEN YEARS OF AGE WITH SEYERE EMOTIONAL DISTURBANCE. 
CASE MANAGEMENT PLAN ( 1) A case management plan must:. 
(a) identify measurable objectives for the client and 

the client's family; 
(b) include an objective to serve the client in the 

least restrictive and most culturally appropriate therapeutic 
environment possible for the client which is also directed 
toward facilitating preservation of the client in the family 
unit, or preventing out-of-community placement or facilitating 
the client's return from acute or residential psychiatric 
care; 

(c) specify strategies to achieve defined objectives; 
(d) identify the strengths and potentials of the client 

and the client's family which will be a base upon which coor
dinated services will be provided; 

(e) identify agencies, service providers and contracts 
which will assist in meeting the objectives and specify how 
they will assist; 

(f) identify natural, family and community supports to 
be utilized and developed in achieving defined objectives; and 

(g) identify the role and duties of the client, the 
parent or the surrogate parent and all participants in the 
delivery of a comprehensive and coordinated service to the 
client and the client's family and specify monitoring pro
cedures and timeframes. 

(2) Objectives in a case management plan must have an 
identified date of review no more than every 90 days after the 
plan date. Plans must be kept current and revised to reflect 
changes in client goals and needs, the services provided to 
the client, and provider changes of responsibility. 

AUTH: Sec. 53-6-113 MCA 
!Ml': 80c. 53-6-l!U MCA 
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!RULE VJ CASE MANAGEMENT SERVICES FOR PERSONS UNDER 
EIGHTEEN YEARS OF AGE WITH SEVERE EMOTIONAL DISTURBANCE. 
PROVIDER REQUIREMENTS (1) These requirements are in 

addition to those requirements provided in ARM 46.12.301 
through 309. 

(2) c~se management services for persons under 18 years 
of age with severe emotional disturbance must be provided by a 
licensed mental health center that is under contract with the 
Montana department of corrections and human services to 
provide mental health services, or in cases where the com
munity mental health center is unwilling or unable to provide 
the required case management services, the service may be 
provided by a provider designated by and under contract with 
the department of corrections and human services. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 23-6-101 MCA 

iB!JI,LY.I ] __ C/~~E MANAGEMENT ~~BYJQE0 ___ _fQ!L.Pf.B~QNS_l}@f.R 
EIGHTEEN YEARS OF AGE WITH SEVERE EMOTIONAL DISTURBANCE. 
GEOGRAPHICAL COVERAGt ( 1) Case manage.ment services for 

persons under 18 years of age with severe emotional distur
bance are available only in the geographic areas beginning on 
the effective dates specified as follows: 

(a) Missoula county - May 15, 1992; 
(b) Helena and Helena valley of Lewis and Clark county -

May 15, 1992; 
(c) Great Falls (city) - July 1, 1992; 
(d) Havre (city) - July 1, 1992; 
(e) Gallntin county - August 1, 1992; 
(f) Park county - August 1, 1992; and 
(g) Silver now county -August 1, 1992. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. ?~-6-101 MCA 

!RULE VII] CASE MANAGEMENT SERVICES FOR PERSONS UNDER 
EIGHTEEN YEARS OF AGE WITH SEYERE EMOTIONAL DISTURBANCE. 
REIMBURSEMENT (1) case management services provided for 

persons under 18 years of age with severe emotional distur
bance and their families are reimbursed based on a cost per 
service unit. A service unit is a fifteen minute increment. 

(2) The department will pay the lower of the following 
for case management services for persons under 18 years of age 
with severe emotional disturbance: 

(a) the provider's actual submitted charge for services; 
or. 

(b) the fee schedule in subsection (3). 
(3) The fee schedule for case management services for 

persons under 18 years of age with severe emotional distur
bance is the following: 

( ,-,) for· i nd i v idua 1 case management servicE's: 
c•ch 15 minute unit . . . . . . . . $9.54 
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for group case management services: 
each 15 minute unit . . . . . 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

$3.16 

3. The rule as proposed to be amended provides as 
follows: 

46.12.1902 CASE MANAGEMENT SERVICES, GENERAL ELIGIBILITY 
Subsections (1) and (1) (a) remain the same. 
(b) adults with severe and disabling mental illness; aftd 
(c) persons age 16 and over with developmental disabili-

ties-.-; and 
(d) persons 

disturbance. 
under 18 years of age with severe emotional 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The proposed rules would implement medicaid case 
management services for perso~under 18 years of age who have 
severe emotional disturbances. The consolidated Omnibus 
Budget Reconciliation Act of 1985 provided that states could 
within their discretion implement case management services for 
certain groups under the medicaid program. case management 
services are to assist medicaid recipients in gaining access 
to medical, social and other services necessary to their well
being. The Montana Legislature at 53-6-101 ( 3) (n) , MCA has 
specifically listed case management services as a discretion
ary service of the medicaid program. 

In Montana, medicaid case management services are currently 
available to high risk pregnant women, adults with severe and 
disabling mental illness and persons age 16 and older with 
developmental disabilities. The proposed rules will implement 
medicaid case management services for persons under 18 years 
of age with severe emotional disturbances. 

The proposed rules are necessary to improve the lives of 
severely emotionally disturbed youth. The state does not have 
an established unified comprehensive system of community 
services for such youth. The implementation of case manaqe
ment services under the proposed rules will establish a 
system of case managers for such youUL The case managers 
will identify youth in need of services, locate services for 
those youth, and coordinate the delivery of services to them. 
This unified system of case management will bring the 
disparate services that are available to bear on the problems 
of such youth in a unified approach without having to restruc
ture the delivery systems. 
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ARM 46.12.1902 must be amended to add persons under 18 years 
of age with severe emotional disturbance to the covered groups 
under the medicaid case management services. 

The proposed rules encompass definitions, eligibility, service 
coverage, case management plan, provider requirements, geo
graphical coverage, and reimbursement. The rules provide 
definitions, limitations, requirements and features of 
provider performance and reimbursement that are necessary for 
the operation of the program. 

The eligibility rule, [Rule II], is necessary to define the 
persons to be served categorically and to detail the condi
tions that constitute severe emotional disturbance. The 
service coverage rule, [Rule III], is necessary to specify the 
services that may be provided under case management. The case 
management plan rule, [Rule VI], is necessary to provide for 
the elements of the case plan that are necessary to the 
conduct of case management. The provider requirements rule, 
[Rule VJ, is necessary to specify the type of providers that 
may deliver the services. The geographical coverage rule, 
[Rule VI], is necessary to limit the availability of the 
services in time and place so that the program is operational 
only within the parameters of its resources. The reimburse
ment rule, [Rule VII], is necessary to define the unit of 
reimbursement and to provide for an appropriate rate of 
reimbursement. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Depart
ment of Social and Rehabilitation services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than April 23, 1992. 

6. The Off ice of Legal Affairs, Department of social 
and Rehabilitation Services has b en designated to preside 
over and conduct the hearing. 

Rule ReVewer D 

Certified to the Secretary of State ~M~aLr~ch~lu6L-----------' 1992. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OP MONTANA 

In the matter of the adoption 
of new rules pertaining to 
alternative health care 

TO: All Interested Persona: 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO 
ALTERNATIVE HEALTH CARE 

1. on January 30, 1992, the Board of Alternative Health 
Care published a notice of public hearing concerning the 
proposed adoption of new rules pertaining to alternative 
health care, at page 105, 1992 Montana Administrative 
Register, issue number 2. 

2. The Board has adopted new rules I (8.4.101), II 
(8.4.201), III (8.4.202), IV (8.4.401), V (8.4.402), VII 
(8.4.404) and VIII (8.4.301) exactly as proposed. The Board 
has adopted new rules VI (8.4.403) and IX (8.4.302) as 
proposed but with the following changes: 

"8.4,403 LIC£NSXHG BY INDORSEMENT (1) through (1) (e) 
will remain the same as proposed. 

(f) The candidate holding an inactive or otherwise non
current license must meat the above requira.ents, plus all 
other requirements of section 37-26-404(1) (b), MCA, and this 
chapter, including the APPLICABLE requirements that: 

(i) through (iii) will reaain the same as proposed." 
Auth: Sec. 37-26-201, MCA; lHf, Sec. 37-26-404, MCA 

"8.4.302 RENJHALS (1) through (3) will remain the same 
as proposed. 

(4) Any person failinq to .eke ree~ers~ien ef B1HJM a 
license within six .ontba of the expiration date will be 
considered to have torteited the license. The licensee ~ 
~hen be re.-ired ~· ~BALL reapply to the board in order to be 
relicensed to practice naturopathic medicine or direct entry 
midwifery in this state.• 

Auth: Sec. 37-26-201, 37-27-105, MCA; ~. Sec. 37-26-
201, 37-27-105, MeA 

3. The Board has thoroughly considered all comments and 
testimony received. Those ca.ments and the Board's responses 
thereto are as follows: 

COKMEHT: Use of the tara "physical medicine• in new rule 
IV (8.4.401) has not been defined so that the scope of this 
practice could be known to the public. 

RESPONSF;: The proposed rule lists educational course 
requirements only, and is not a scope of practice rule. The 
language was adopted froa the accrediting body's standards, 
and is not intended to define terms, but simply to list the 
curriculum courses required from a naturopathic medical 
education. 

CQMMEHT: Fees are too high, especially as compared to 
other licensing professions in Montana. 
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RESPONSE: comparison with other licensing fees, such as 
acupuncturists, does not give an accurate picture, as the 
naturopathic license is not subsidized by another board. The 
board must set fees by determining the number of licensees 
available to support the board. The fiscal note before the 
Legislature contemplated a small number of licensees. The 
fees can be adjusted at a later date if a greater number of 
licensees exists. 

COMMENT: There should be flexibility in the rules for 
older graduates. 

RESPONSE: The Legislature did not allow a grandfather 
clause for older graduates of various naturopathic colleges. 
The rules instead set forth a curriculum standard for 
naturopathic colleges, and any applicant whose naturopathic 
education meets the standards is eligible to apply for 
licensure, regardless of age or date of degree. 

COMMEHT: The minimum naturopathic education standards in 
the proposed rules are similar to conventional medical 
education standards, but an interpretive measure should be 
embodied. 

RESPONSE: The definition of a "naturopath" cannot be 
changed to fit medical degrees of any type and from any 
country within it. Persons holding a medical M.D. degree or 
background should work through a M.D. licensing board if 
licensing is desired. The actual name of the degree awarded 
does not preclude a naturopathic license if all the 
application requirements are met. 

COHMENT: Proposed board rules do not address pre
existing legitimate practitioners by endorsement rules. 

RESPONSE: The naturopathic licensing law does not state 
that naturopathic medicine is the same as other types of 
medical practices. Pre-existing practitioners must therefore 
be evaluated under the naturopathic standards set forth in the 
rules. All endorsement authority is set forth in the 
naturopathic law, which may be referred to for requirements. 

COMMENT: Proposed rule VI(l) (f) (8.4.403(1) (f) J should 
change the reference to "this chapter" to narrow the reference 
or substitute statutory citations. 

RESPONSE: The board concurs with the comment and will 
amend the rule as shown above. 

COMMENT: Rule VII (8.4.404) should contain an additional 
implemented section citation. 

RESPONSE: The board concurs with the comment and will 
amend the rule to include the additional citation to 37-26-
201, MCA. 

COMMENT: The 50% late renewal fee should comply with the 
requirement that fees must be commensurate with costs. 

RESPONSE: costs associated with late renewals include 
cost of staff time to design and implement computer programs 
to track late renewals; staff time and materials to generate 
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late renewal notices and lists; postage costs for certified 
mailing of late renewal notices; staff time to track late 
renewal licensees, handle phone calls, and additional 
correspondence; board member time for dealing with unrenewed 
or late licenses; staff investigator or attorney time for 
investigation of licensees practicing without a current 
license. The fee is therefore commensurate with costs of late 
renewals. 

COMMENT: Rule IX (8.4.302} should use the word "renewal" 
in place of "make restoration of," for clarity. 

RESPONSE: The board concurs with the comment and will 
amend the rule as shown above. 

COMHENT: Rule IX (8.4.302) should substitute "shall" for 
"will then be required to," to make the reapplication 
requirement more self-implementing. 

RESPONSE: The board concurs with the comment and will 
amend the rule as shown above. 

COMMENT: The statement of reasonable necessity for the 
rules should provide more details of the reason particular 
rules are being proposed. 

RESPONSE: The board concurs with the comment and will 
amend the statement of reasonable necessity as follows: 

"These rules are being proposed to imple!llent Chapter 26 
and Chapter 27 of Title 37 mandated by the 1991 Montana 
Legislature. ARM 8.4.401 sets forth naturopathic medical 
education standards for evaluation of diverse degrees and 
curricula. 

ARM 8.4.402 sets forth the application requirements for 
licensing by examination. 

ARM 8.4.403 sets forth the requirements for licensing by 
endorsement. 

ARM 8.4.404 sets forth requirements for certificate of 
specialty practice of naturopathic childbirth attendance. 

ARM 8.4.301 sets forth fees for original licensure and 
renewal. 

ARM 8.4.302 sets forth procedures for renewal and 
penalties for late renewal of licenses." 

BOARD OF ALTERNATIVE HEALTH CARE 
DR. MICHAEL BERGKAMP, CHAIRMAN 

M. BARTOS, CHIEF COUNSEL 
NT OF COMMERCE 

' ~-~.Jl,-, 
ANNIE RULE- REVIEWER-

Certified to the Secretary of state, March 16. 1992. 
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BEFORE THE BOARD OF PSYCHOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of new rules pertaining to 
continuing education require
ments 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO THE 
PRACTICE OF PSYCHOLOGY 

1. on December 26, 1991, the Board of Psychologists 
published a notice of public hearing to consider the adoption 
of new rules pertaining to continuing education at page 2541, 
1991 Montana Administrative Register, issue number 24. The 
public hearing was held on January 21, 1992, at 9:00 a.m. in 
the Social and Rehabilitation Services Auditorium in Helena, 
Montana. 

2. The Board has adopted new rules I (8.52.701), II 
(8.52.702) and III (8.52.703) as proposed but with the 
following changes: 

"8.52.701 CONTINUING EDUCATION REQUIREMENTS (1) through 
(3) (b) will remain the same as proposed. 

(c) 1111 approved formal continuing education cours<>s 
must issue a program ami QB certificate of completion 
containing the following information: 

(i) through (d) will remain the same as proposed." 
lluth: Sec. 37-17-202, MCA; IM£, Sec. 37-17-202, MC/1 

"8.52.702 CONTINUING EQUCATION PROGRAM OPTIONS 
(1) Acceptable continuing education may be chosen from 

subsections (a), (b) or (c) below. ~NO MORE THAN twenty 
of the total continuing education units required can be met by 
subsection (b) and up to 15 continuing education units can be 
met by subsection (c). 

(a) (i) and (ii) will remain the same as proposed. 
(iii) Any other specific activities, i.e. audio tapes or 

conference/workshops, meeting requirements of ARM 
8.52.701(3) (a) through (c) above WILL QQALIFY FOR CONTINUING 
EDUCATION CREDIT. 

(b) (i) Documentation of successful completion of the 
ABPP examination may be submitted in fulfillment of NO MOR~ 
rHAN 20 continuing education units. 

(ii) through (iii) will remain the same as proposed. 
(iv) The following professional activities that meet 

criteria specified in ARM 8.52.701(3) (a) and (b) above may be 
submitted in fulfillment of NO MORE THAN 10 continuing 
education units: 

(A) through (D) will remain the same as proposed. 
, (c) Fer a maximH• ef NO MQBE THAN 15 continuing 
education units personal growth activities that meet the 
following criteria: 

(i) will remain the same as proposed. 

(i\) through (II\ will remain the same as propo!'<'<l. 
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(ii) will remain the same as proposed. 

(A) through (D) will remain the same as proposed. 

Ciiil SPECIFIC SUPERVISION THAT: 
CAl IS OBTAINED IN A FORMAL SETTING. 
CBI IS CONDUCTED BY A CERTIFIED OR LICENSED 

E.F.QE.I);SSIONAL. 
CCI HAS A FEE CHARGED FOR SERVICES RENDERED. 
(D) IS DOCUMENTED BY STATING THE NUMBER OF CONTACT HOURS 

ON THE PROFESSIONAL'S LE'rrERHEAD·" 
Auth: Sec. 37-17-202, MCA; IMf, Sec. 37-17-202, MCA 

"8.52.703 CONTINUING EPVCATION IMPLEMENTATION 
(1) through (2) (b) will remain the same. 
(c) No continuing education is required for licensees 

licensed less than one full calendar year on their first 
reporting date. Licensees licensed less than two full 
calendar years~ on the first reporting date shall submit 20 
hours of continuing education. 

(d) All licensed psychologists must submit to the board 
on the appropriate year's license renewal7 a report 
summarizing their continuing education activities. The board 
will review these reports prior to April 30 of the subsequent 
year and, IF APPROPRIATE. notify the licensee regarding 
hisjher noncompliance. Licensees found to be in noncompliance 
with the requirement will be asked to submit to the board for 
approval~ a plan to complete the continuing education 
requirements for licensure. Prior to the next consecutive 
year's license renewal deadline, those licensees who were 
found to be in noncompliance will be formally reviewed to 
determine their eligibility for license renewal. Licensees, 
who at this time have not complied with continuing education 
requirements, will not be granted license renewal until they 
have fulfilled the board-approved plan to complete the 
requirements. Those not receiving notice from the board 
regarding their continuing education should assume 
satisfactory compliance. Notices will be considered properly 
mailed when addressed to the last known address on file in the 
board office. No continuing education used to complete 
delinquent continuing education plan requirements for 
licensure can be used to meet the continuing education 
requirements for the next continuing education reporting 
period. 

(e) and (f) will remain the same as proposed." 
Auth: Sec. 37-17-202, MCA; IMP, Sec. 37-17-202, MCA 

3. The Board has thoroughly considered all comments 
received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT: The granting of continuing education credit for 
performing, presenting or publishing research; for presenting 
workshops in the field of psychology; and for individual and 
group psychotherapy does not directly bear on the practice of 
psychology as defined by Montana law. 

Montana ~Jministrative Register G-J/2G/92 



-560-

RESPONSE: The activities noted are essential elements of the 
practice of psychology. 

COMMENT: Information on qualifications of the presenter and 
presentation format are rarely provided in a continuing 
education program. 

RESPONSE: The Board expects that such information will be 
provided to meet the requirements of the rules. 

GQMMENT: The submission of continuing education credit 
records with license renewals will put an unnecessary burden 
on licensees and the Board. A few audits per year should be 
enough to insure compliance. 

RESPONSE: The Board will require the submission of continuing 
education information on simple forms which impose a minimal 
burden on licensees and the Board. 

~T= A specified number of credits should be allowed for 
one to one supervision which focuses on a particular case or 
type of c~ne ~nd follows the same over a period of time. 

R~SPQNSE: The Board agrees and will amend the rule to allow 
credit for case supervision. 

COMMENT: Personal growth is the key to being a good 
therapist. The maximum number of credits for personal growth 
activities should be increased. 

RESPONSE: The Board has allowed a reasonable number of 
credits for personal growth activities. It is important that a 
licensee participate in a variety of other continuing 
education programs. 

COMMENT: Personal growth activities should be expanded to 
include an approved format similar to that described for study 
groups. 

RESPONSE: The rule already provides some guidance for 
participation in personal growth activities for continuing 
education. Further criteria are not necessary at this time. 

COMMENT: Staff of the Administrative code Committee commented 
on ARM 8.52.701(2). The comment stated that courses should be 
preapproved ,;o licensees can have assurance that their 
registration fees would be paid for a course counting toward 
their continuing education requirement. 

~ESPONSE: The Board has developed a process for 
implementation of continuing education within budgetary 
constraints. The rules are specific enough to give notice to 
licensees of continuing education requirements. The Board 
will not deny approval of continuing education activities 
which conform according to the plain meaning of the rules. 
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The Board will randomly audit 5 percent of the continuing 
education reports submitted each year to assure compliance. 

COMMENT: Staff of the Administrative Code Committee made a 
comment in reference to 8.52.703 stating that subsection 
(2) (d) should be clarified as to whether there can be a 
carryover of courses or credits to subsequent reporting 
periods. If carryover is allowed, a maximum numbc.r should be. 
set for carryover credits. 

RESPONSE: ARM 8.52.703 requires submission of 40 hours of 
continuing education credit for each two-year reporting 
period. The Board intends that there shall not be any 
carryover of courses or credits to subsequent reporting 
periods. 

COMMENT: Notices of deficiencies in continuing education 
credits should be sent by registered mail with return receipt 
or with a reply form for the psychologist to acknowledge 
receipt of the notice. 

RESPONSE: It is not necessary to specify in the rule that 
notices of deficiencies will be sent by registered mail or 
with a reply form but use of registered mail is standard 
procedure for the Board staff. 

COMMENT: Language and grammar corrections were suggested. 

RESPONSE: Most of the language and grammar corrections 
suggested are agreed to by the Board and the rules will be so 
amended. The Board would like to note that names of boards 
and associations are not capitalized within the text of rules. 

COMMENT: One comment was received regarding ARM 8.52.702 
stating more specific requirements for personal growth 
activities should be set forth such as 6-12 sessions in 
duration, self-motivated and not motivated by a work or legal 
requirement, and not crisis oriented or supportive in nature. 

RESPONSE: It is not appropriate for the Board to inquire into 
the substance of therapy of licensees. The rule provides 
sufficient safeguards that such personal growth activities 
will be substantive and serious. 

COMMENT: An alternative program category should be allowed 
for a psychologist to demonstrate that an unspecified activity 
contributes to their professional competence. 

RESPONSE: The language of ARM 8.52.701 is sufficiently broad 
to allow a psychologist to submit a variety of activities for 
credit. For guidance the Board has provided a list of 
activities which "typically do not qualify for continuing 
education credit." Licensees may submit specific activities 
for credit upon consideration of the requirement~ of the 
rules. 
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COMMENT: A certificate of completion should not be required 
in ARM 8.52.701(3) (c) as it is sometimes unavailable; for 
example, in paper sessions. 

RESPONSE: The Board expects that certificates of completion 
will become available to meet the needs of licensees as the 
continuing education requirement is implemented. 
CQMMENT: Credit should be given for completing examinations 
of other organizations than ABPP. 

RE~~Qt!~f.: '!'h(' noard is authorizing credit fat" completion of 
the ABPP examination since its validity and professional value 
is already well established. The Board will consider the 
inclusion of other professional examinations in future rule 
amendments. 

COMMENT: Continuing education programs may be unavailable 
outside of the major population centers of Montana. 

RESPONSE: Although the availability of continuing education 
programs may be limited in rural areas, they will be available 
at numerous locations around the state. The rules provide for 
a variety of options which will not require travel, such as 
use of tapes or other resources. Substantial benefit is 
gained by the interaction of rural practitioners with 
psychologist~ in other areas. 

BOARD OF PSYCHOLOGISTS 
BARBARA ANN LOOBY, CHAIRMAN 

i{ ' 
By • I ~1. C(. 

• '>< 'I.e \-1-

ANNIE M. BARTOS, CHIEF 
DEPARTMENT OF COMMERCE 

COUNSEL 

certified to the Secretary of State, March 16, 1992. 
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BEFORE TRB BOARD OF MILK CONTROL 
OP THE STATE OP MONTANA 

In the matter ot proposed 
amendments ot Rule 8.86.301 
as it relates to class I 
wholesale prices; and Rules 
8.86.501, 8.86.503 and 
8.86.504 as they relata to 
the quota rules 

NOTICE OF AMENDMENTS OF 
RULES 8.86.301-PRICING RULES 
RULE 8.86.501, 8.86.503 AND 
8.86.504-0UOTA RULES 

DOCKET #11-91 

TO: ALL LICENSEES UNDER TRB MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS I 

1. On January 16, 1992, the Board of Milk Control 
published notice of proposed adoption of rule 8.86,301(6) 
(h) (i), (ii) ,(iii), (v) and (15) as it relates to the class I 
wholesale price; and rules 8.86.501(1) (i), 8.86.503 and 
8.6.504(1) (j) as they relate to the statewide pool and quota 
plan. Notice was published at page 3 of the 1992 
Administrative Register, issue No. 1, as MAR NOTICE 8-86-44. 

2. A hearing was held on February 19, 1992, at 9:00 
a.m. in the Department of Transportation auditorium, 2701 
Prospect Avenue, Helena, Montana. Seven persons appeared at 
the hearing to offer data, views or arguments, and all seven 
spoke in favor of various parts of the proposed amendments. 
Three persons were in opposition to various parts of the 
proposed amendments. The Bureau received pre-filed testimony 
from country Classic Dairies which opposed all aspects of the 
proposed amendments to ARM 8.86.301, except that pertaining to 
changing the volume requirement in subsection (6) (h) (iii) and 
(v) from 500 gallons and 750 gallons respectively to 1,000 
gallons. 

3. Country Classic Dairies Inc. withdrew their petition 
prior to the hearing. [paragraph 5 of notice] Meadow Gold 
n~irir~ Tnc. withctrPW a portion of thPir petition prior to thr 
hu,,dng. t!Jaragraph 1 or notice, 8.86.J01(1) (h) (iii), l<>st 
sentence, "Delivery to a retail store means delivery to a 
structure in one location or street address."] Clover Leaf 
D~iry Inc. and the Board of Milk Control voluntarily withdrew 
their proposals at the hearing because both were defective. 
[paragraphs 3 and 11 of notice] 

4. After thoroughly considering all of the testimony 
and comments, the board is adopting ARM 8.86.501 exactly as 
proposed and adopting ARM 8.86.503 with the following change: 
(new matter underlined, deleted matter interlined) 
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"8. 86.503 NEW PRODUCERS -- PERCE!ITAGE OF MI_!,.IS_ __ SAI.J,;!;! 
ASSIGNED TO QUOTA MILK 

(1)-(2) same as proposed. 
(3) The percentage of milk sales assigned to quota price 

under this rule to any one new eligible producer may not 
exceed 35\ of the CURRENT PRODUCER MONTHLY average men~fily 
production ef pred~eers in Meft~efte fer ~fte e~rren~ men~ft. 
!TOTAL QUOTA PROPUCTION FOR THE MONTH. DIVIDED BX T~E NUM_~~R 
OF PRODUCERS IN PRODUCTION. TIMES 35\l" 

AUTH: 81-23-)02, MCA IMP: 81-23-302, MCA 

5. Principal reasons given for adoption of the rules 
were as follows: 

a. Previous rules did not solve all the problems and it 
was discovered there was need for further clarification. 

b. There was a need to eliminate speculative aspects 
from the rule to avoid the abuse and restore the integrity to 
the plan. 

c. There wasn't any opposition to the proposal. 
6. After thoroughly considering all of the testimony 

and comments, the board is adopting ARM 8.86.504 exactly as 
proposed. 

7. The authority for the rule is section 81-23-302, 
MeA, and the rule implements section 81-23-302, MeA. 

B. Principal reasons given for adoption of the rule 
were as follows: 

a. The rule is discriminatory as it provides two sets 
of rules for the same group of people. 

b. The change would not affect the status quo on 
current revenue allocation amongst producers. 

c. The Carnation producers have suffered a lot of 
economic hardship in the past and unless that restriction is 
lifted it will endanger Clover Leaf's future milk supply. 

d. There was no opposition to the proposed change. 
9. After thoroughly considering all of the testimony 

and comments, the board is adopting the Meadow Gold request to 
ARM 8.86.301 exactly as proposed except for the following 
language change: (new matter underlined, deleted matter 
interlined) 

'!(ld:J.§~JQ.l __ PFTCING~ 
(1)-(6) (h) (ii) remains the same. 
(iii) The minimum wholesale price for fluid milk 

purchased by retail grocery stores at the distributor's dock 
w411 be calculated by multiplying the minimum retail price by 
a factor of seventy-eight percent (78%). All fluid milk 
purchased by retail grocery stores at the distributor's dock 
must be paid for within fifteen (15) days after invoicing. 
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Delivery of such fluid milk shall be FOB the distributor's 
dock. The retail grocery store can pick up milk at the 
distributor's dock with its own equipment or by a contract 
hauler retained by and paid by the retail grocery store or can 
have the milk delivered by the distributor. If the 
distributor delivers the milk to the retail grocery store a 
delivery charge based upon the cost of delivery, which shall 
be a minimum of three and one-half percent (3.5%) of the 
retail grocery store's invoice. The distributor shall not 
provide any service of any type to retail grocery stores 
purchasing milk pursuant to this subsection (iii). In order 
for a retail store to be eligible to purchase fluid milk 
products from a distributor at this pricing level, the retail 
grocery store must purchase a minimum of one thousand (1000) 
gallons of fluid milk products per week. Deli.·ery te a retail 
store means deli'o'er:y te a st.rttetttre iu ene leeatien er: street 
address. 

(iv) remains the same. 
(v) same as proposed. 
(i)-(14) (b) remains the same." 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

10. Principal reasons given for adoption of the rule 
were as follows: 

a. There was no testimony in opposition. 
b. The change better enables processors to comply with 

the rule provisions when those rule provisions provide the 
flexibility to deal with weather related problems. 

11. After thoroughly considering all of the testimony 
and comments, the board rejects the proposal requested by the 
Montana Jobber's Association for the following reasons: 

a. Adoption of the language at the ~ dock would 
create a definite advantage for one distributor and create a 
substantial disadvantage for other distributors. 

b. Adoption of the language --"delivery to a retail 
store means delivery to a structure in one specific location 
or street address"-- would prohibit small retailers from 
banding together and obtaining efficiencies in volume in 
purchasing milk in order to obtain a lower price. 

c. Adoption of the words --"separate wholesale grocery 
distribution center facility", and "single retail store 
facility"-- would prohibit retail stores from buying through 
purchasing agents or in groups to combine the size of their 
order for better buying power. 

d. The adoption of b. and c. would prevent small stores 
from competing with large stores which would promote 
inefficiency, unfairness and chaos in the marketplace. 
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e. The objection to the 1,000 gallons/week as it 
appeared in both the drop price and the dock price of the 
Jobber's proposal was because it would cause the jobber's milk 
to be less competitive because dumps w~uld be lower. 

12. The following principal reasons urged for its 
adoption comes from the testimony of two individual jobbers 
~nd the counsPl for the Jobber's Association: 

a. The jobbers are at a distinct disadvantage under the 
recent system and they are just trying to improve their 
position. 

b. Changes are an attempt to cleanup the ambiguity in 
the current regulations in order to make their intent clearer. 

1J. The principal reasons for the board's rejecting the 
reasons given for the adoption is as follows: 

a. The board rejected the jobbers contention that the 
changes would cleanup the ambiguity in the rules. They felt 
it would cause more uncertainty. 

b. The board agreed that the jobbers are at a certain 
disadvantage because of economics of scale, but they did not 
see any justification for amending the rule in a manner 
whereby the rule would be responsible for inflicting the 
iniquity. 

MONTANA BOARD OF MILK CONTROL 
MILTON J OLSEN, CHAIRMAN 

BY:~,. 
Andy~P e, Deputy Director 

certified to the Secretary of State March 16, 1992. 

6-1/20/02 Plontan~ l\dminist1 ati\'C~ J~e<Jistc_"r 



-567-

BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the 
Amendment of Rules 23.14.101, 
23.14.201 through 23.14.206 
and 23.14.301 through 
23.14.306 relating to Montana 
Board of Crime control Grant 
Procedures 

NOTICE OF THE AMENDMENT 
OF RULES 23.14.l!H, 23.14.201 
THROUGH 23.14.206 AND 
23.14.301 THROUGH 23.14.306 

TO: All Interested Persons: 

1. On January 16, 1992, the Board of Crime Control 
published notice of a proposed amendment to the following rules 
concerning grant procedures at page 16 of the 1992 Montana 
Administrative Register, issue number 1. 

2. The agency has amended Rules 23.14.101, 23.14.202 
through 23.14.206 and 23.14.301 through 23.14.306 MCA as 
proposed. 

J. The agency has amended Rule 23.14. 201 MCA with the 
following change which the staff of the legislative council 
recommended: 

23.14.201 INCORfOBATIQN OF MQDEL RULES (1) The board &f 
el!'ime een~l'el adopts the attorney general's model procedural 
rules one (1) through thirty eifht (38) twenty-eight !28) ana all 
s~ase~~en~ amendments te ~he medel preeedYral rules, and 
incorporates herein those rules by reference. 

AUTH: 44-4-301 MCA. 

By: 

IMP: 44-4-301 MCA. 

BOARD OF CRIME CONTROL 
EDWIN L. HALL, Administrator 

EDWIN L. HALL, Administrator 
BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

Certified to the Secretary of state, .3-!IJ-1r:2.,. 

Rulli/kevie~ r 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adoption ) 
of New Rules I through XIV ) 
implementing a recreational ) 
access program for state lands) 
and amendment of ARM 26.3.156 ) 
pertaining to weeds, pests, ) 
and fire protection on state ) 
lands ) 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
RECREATIONAL ACCESS RULES 
AND AMENDMENT OF ARM 
26.3.156 RELATING TO WEEDS, 
PESTS, AND FIRE PROTECTION 

1. on October 31, 1991, the Board of Land Commissioners 
and Department of state Lands published notice of proposed 
adoption of rules concerning recreational use of the state 
lands and proposed amendment of ARM 26.3.156 concerning weeds, 
pests, and fire protection at page 1986 of the 1991 Montana 
Administrative Register, Issue Number 20. 

2. The agency has amended ARM 26.3.156 as proposed and 
has adopted the new rules with the following changes: 

RULE I. (ARM 26.3.180! OVERVIEW OF RECREATIONAL USE 
~ (1) Rules IV through XIV regulate the recreational use 
of state lands administered by the department of state lands. 
These lands are commonly referred to as "trust lands" and 
appear in light blue on most land status maps. 

(2) Recreational use is divided into ~ ~ 
categories as follows: 

(a) General recreational use - This use is generally 
defined as licenged huntingL efl4 hunting related activities~ 
and fishing~ -aftd Ibi§ is more specifically defined in Rule 
III~ Llll· It requires purchase of a recreational use 
license. Detailed procedures and restrictions are contained 
in Rules IV through XIII. 

(b) Special recreational use - This use is defined in 
Rule III~ 1lll and requires a special recreational use 
license. These kinds of uses include commercial or 
concentrated use as defined in 77-1-101(5), MCA. Detailed 
provisions are contained in Rule XIV. 

!c) Other recreational use - Types of recreational use 
not within the definitions of general recreational use or 
special recreational use. such as hiking. do not reqyire a 
recreational use or special recreational use license from the 
department. On leased state land. boweyer. permission must 
be secured in accordance with ARM Z6,J,1~7. (AUTH: Sees. 77-
1~209, 77-1-804, 77-1-806, MCA; !ME, sees. 77-1-801 through 
77-1-810, MCA.) 

RULE II. IABM 26.3.1811 AQMINISTBATION OF RECREATION 
ON STATE LANDS ADMINISTERED BY THE DEPARTMENT OF STATE LANDS 
(1) Under Article X, section 4 of the Montana Constitution, 
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the board of land commissioners has the duty and authority to 
manage state trust lands under regulations provided in law. 
Under 77-1-301, KCA, the department of state lands manages 
state lands under the direction of the board. Section 77-1-
203(3), KCA, opens state lands administered by the board to 
general recreational use subject to legal access and to 
closures and restrictions. 

(2) Lands owned by the state that are not subject to 
(these rules] are: 

(a) lands owned by the department of fish, wildlife and 
parks, including: 

(i) those portions of game ranges and ~ wildlife 
management areas that are owned by the department of fish, 
wildlife and parks; 

(ii) state parks; 
(iii) fishing access sites; and 
(iv) lands leased by the department of fish, wildlife 

and parks to private individuals as cabinsites; 
(b) lands subject to lease, license, or easement from 

the department to the departaent of fish, wildlife and parks 
or a city. county. or consolidated city-county government for 
the following purposes: 

(i) ~~para, and 
(ii) fishing access sites; 
(c) the surface, beds and banks of rivers, streams, and 

lakes that are ft&Wi9e8la open to tba general public for 
recreational purposes under tb• stream access law; 

(d) highways and highway rights-of-way; 
(e) lands administered by the department of corrections 

and human services [formerly the depart.ent of institutions]; 
(f) campus grounds, experi-.nt station grounds, and 

other lands owned by the university system; 
(g) department of state lands administrative sites; 
(h) lands in which the department of state lands does 

not own the surface, including lands where the department owns 
the mineral estate only and private lands over which the 
department has acquired an easement; and 

(i) other lands owned by any other state agency. 
(3) The ~ain office of the depart~ent of state lands is 

located in Helena. To administer its field functions, the 
department has divided the state into six geographic "areas," 
each administered by an •area land office," the head of which 
is the "area manager." Areas are further divided into units, 
each administered by a "unit office." A listing of those 
offices is: 

Al:n 
central Area 
central Land Office 

Helena Unit Office 
Bozeman Unit Office 
Conrad Unit Office 
Dillon Unit Office 

t'iont-.'ln.'l l\c1minls.tri1.tive Register 

Office Location 

Helena 
Helena 
Bozeman 
Conrad 
Dillon 
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Eastern Land Office 
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Northeastern Area 
Northeastern Land Office 

Glasgow Unit Office 
Lewistown Unit Office 

Northwestern Area 
Northwestern Land Office 

Kalispell Unit Office 
Libby Unit Office 
Plains Unit Office 
Stillwater Unit Office 
Swan River Unit Office 

Southern Areq 
Southern Land Office 

Soutbwestern Area 
Southwestern Land Office 

Missoula Unit Office 
Hamilton Unit Office 
Clearwater Unit Office 
Anaconda Unit Office 

Miles City 

Lewistown 
Glasgow 
Lewistown 

Kalispell 
Kalispell 
Libby 
Plains 
olney 
swan Lake 

Billings 

Missoula 
Missoula 
Hamilton 
Greenough 
Anaconda 

(4) Whenever in [these rules], the submission of a 
document, such as a petition, is required to be filed at an 
area or unit office, the document must be submitted to the 
area or unit office listed above that administers the state 
land to which the document pertains. Persona may contact any 
department office to determine the appropriate office for any 
tract of land. 

(5) Whenever in [these rules], a formal or informal 
nearing is required to be held in an "area," the term "area" 
refers to the department area in which the land to which the 
hearing pertains is located. The hearing may be held, at the 
department's discretion, at any location within that area. 
(AUTH: sees. 77-1-209, 77-1-804, 77-1-806, MCA; !Mf, Sees. 
77-1-801 through 77-1-810, MCA.) 

RULE III. <ARM 26.3.1821 DEFINITIONS 
Wherever used in [these rules], unless a different 

meaning clearly appears from the context: 
(1) "Affidavit" means a signed statement, the truth of 

which has been sworn to or affirmed before a notary public, as 
evidenced by the signature and seal of the notary public. 

(2) "Board" means the board of land co-iseioners 
ptovided for in Article X, section 4 of the Montana 
constitution. 

(3) "Closure" means prohibition of all general 
recreational use. 

(4) "Commissioner• •eana the commissioner of state 
lands, provided for in 2-15-3202, MCA. The commissioner is 
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the chief administrative officer of the department of state 
lands. 

151_ "Customary access point" means. with reaard to state 
land. each outer gate and each normal point of access to the 
land. including both sides of a water bodY crossing tbe 
property wherever the water body intersects an outer boundary 
line. 
----f-5+ ill "Dedicated county road" means a county road that 
has been created by means of donation of a landowner and 
acceptance by a county under statutory or common law 
dedication procedures. 

f-61- ill "Dedicated public road" means a road useable by 
the public under state or federal law. The term includes 
dedicated county roads. 

-t'f+ l.!!.l "Department" means the department of state lands 
provided for in Title 2, Chapter 15, part 32, HCA. 

-fat ..Lll "Drop box" means a receptacle in which a person 
making general recreational use of state lands may leave 
notice required pursuant to Rule IX(J) and (4). 

f9+ l..lQ.1_ "Emerqency" aeons, for the purposes of Rules 
VII and VIII, a situation that: 

(a) creates an i.-inent threat to personal safety or of 
significant property damaqe or siqnificant environmental harm; 

(b) would be substantially lessened or alleviated by 
closure to general recreational access of a state tract; and 

(c) requires closure more expeditiously than could be 
implemented through the normal closure procedure. 
~ 1lll "General recreational use" means h~n~ift! and 

fishing and bunting for game for wbicb a hunting license is 
required by the department of fisb. wildlife and parks. It 
also includes accompanying A person whO is bUnting or fisbing 
for the purcose of assisting that person. Day horseback use 
in conjunction with huntinq and fishing is included as general 
recreational use, lltuteiRIJ fe• R8R •-• apeaiea 1 attsh aa 
FadeR~& alld eeya~ea 1 is !&lle•al peaFea~ieRal ~••• SeeH~iR~ 
fap ~aae ~at eaft Be le9ally h~n~ed aBly d~Pih! a eeptaiR 
eeaeeft is h~RtiR~ if eendue~ed na •••• ~han 39 days eefa•e the 
be~iRRiRIJ of the aaaeeft, General recreational use includes 
scouting for big game on leas&d l&nd it conducted during the 
weekend and tbe day before tbe beginning of any huntjng season 
during which the recreationist intends to nunt. 
~ 1l£l "Growing crop" means a crop, as defined below, 

between the time of plantinq and harvest, eHespt that wiRteF 
wheat is Rat eafteide•ed te he a !P&winiJ erep hetweeft tlaoeMbeP 
~nd Fe8Pua~. "Crop" means such products of the soil as 
are planted and intended for harvest, including but not 
limited to cerealsT AD4 vegetable&r and including grassT 
iReludinq ~ alfalfa that is intended for harvest for hay or 
seed production. The term does not include grass used for 
pasturage or trees. 

Ll3l "Lease" means a lease or land use license. otber 
than a recreational use or special recreational use license. 
issued by the department for use of the surface of the land. 
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The term does not include a mineral lease unless it is 
preceded by the word wmineral,• 

ffll+ llll "Lessee" means a person who holds a lease 6i!' 

laRd ~se lieeftse 1 ether ~haft a !tReral er speeial reereatieHal 
~se lieeftse iss~ed p~rs~aft41 ts [these r~lee] 1 iss~ed 19y the 
depart•eHt far ~se ef the e~rfaee af the laftdo ~he term !lees 
Ret iftel~de mifteral lessee ~Rless it is preeeded 19y the ward 
"w.iReralo" ;u;_tbat term is defined in !1Jl, 
~ 1.lll "Legally accessible state lands" means state 

lands that can be accessed by dedicated public road, ~ 
right-of-way, or RY~ easement; by public waters such as 
lakes, rivers and streams that are recreationally navigable 
under 23-2-302, MCA; by adjacent federal, state, county or 
municipal land if the land is open to public use; or by 
adjacent private land if permission to cross the land has been 
secured from the landowner. Accessibility by aircraft does 
not render lands legally accessible under this definition. 
The granting of permission by a private landowner to cross 
private property in a particular instance does not subject the 
state land that is accessed to general recreational use by 
members of the public other than those granted permission. 

f-1-4+ i.lil ''Livestock" means cattle, sheep, swine, goats, 
prjvately owned bison and elk. horses, llamas, mules &ftd~ 
donkeys and other animals used for the protection of these 
animals. 
~ il1.l "Motorized vehicle" means a vehicle propelled 

by motor power, including, but not limited to, an automobile, 
truck, motorcycle, moped, ~ all terrain vehicle aftd ~ 
excluding a snowmobile. 

f-*t l.lll "Recreational use account" means the account 
established by 77-1-808, MCA, in which revenues generated 
from general recraational use of state lands are deposited and 
from which expenses of the general recreational use program 
are paid. 

-f-i-"+ ~ "Recreational use license" means the license 
issued pursuant to Rule IV that authorizes a person to engage 
in general recreational use as defined in ~ 11ll above. 

-f*&t- .!l..Q.l "Restriction" means a limitation on the manner 
in which recreational use may be conducted. 

-f-±9+ illl "Special recreational use" means: 
(a) commercial recreational activities, such as 

outfitting, in which a private person, corporation, group or 
other entity charges a fee or obtains other consideration; 

(b) non-commercial recreational activities conducted by 
an organization, such as a lodge, business, church, union, or 
club; 

(e) famil~ ~e~Rieft&l and 
fd+ ~ camping on leased lands by one or more persons at 

other than designated campgrounds. (AUTH: Sees. 77-1-209, 
77-l-804, 77-1-806, MCA; IHf, sees. 77-1-801 through 77-1-806, 
MCII..) 

RULE IV. 
STATE LANQS: 

c)-3i2G/fl:? 

(ARM 26.3.1831 GENERAL RECREATIONAL USE OF 
LICENSE REQUIREMENT (1) Subject to 
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restrictions imposed pursuant to Rule V and closures imposed 
pursuant to Rules VI, VII, and VIII, state lands administered 
by the department, except those lands described in Rule 
Il(2)~(g) and {h), are open to general recreational use to 
a person under the age of 12 years or a person 12 years old 
&~ ~ older who obtains a recreational use license, signs 
that license, and has a valid signed license in his or her 
possession. Under 77-1-801, MCA, general recreational use 
without a license is a misdemeanor. 

(2) A general recreational use license is issued for a 
12-month period beginning on March 1 of each year and expiring 
on the last day of February of the next year. The license is 
personal and non-transferabls. It may be purchased at any 
e~~le~ ~aat sells ee"servatien lieenaee ise~ed by authorized 
license agent of the department of fish, wildlife and parks. 
Any person may purchase a recreational use license for ane~ae£ 
~ a spouse. parent. child. brother or sister, but the 
license is not valid until signed by the person in whose name 
it is issued. 

(3) A person who uses state lands for general 
recreational use shall abide by the restrictions imposed 
pursuant to Rule V and may not use for general recreational 
purposes state lands that have been closed pursuant to Rule 
VI, VII or VIII. Violation of this provision subjects the 
violator to civil penalties pursuant to Rule X. 

(4) No lessee or other person may interfere with a 
person who is making er a~te.ptiR! \a •eke lawful general 
recreational use of state lands in accordance with this rule. 
violation of this provision subjects the violator to civil 
penalties pursuant to Rule X •• lese sf lease p~re~ant te 77 
6 21Q(l) (e) 1 Jleh. The lessee maY· without such interference. 
make inquiry concerning the status of those using state lands. 

151 Under 77-1-801121 and 13!, MCA. a person must. upon 
request of a fish and game warden. present for inspection his 
or her recreational use license. Failure to present the 
license is a misdemeanor. 

(6) A person who is engaging in general recreational use 
on state land shall, upon request of a department employee. 
Dreseot his or her recreational use license for inspection. 
Failure to present the license subiects the recreationist to a 
civil penalty pursuant to Bule X. 

(71 A person wbo is engaging in general recreational use 
on private land that has been opened pursuant to an exchange 
under Rule YIIIlOl or YIIIC13l shall. upon request of a 
department employee or a fish and game warden. present his or 
her recreational use license for inspection. Failure to 
present the license sub1ects the recreationist to a civil 
penalty pursuant to Bule X. (AUTH: Sees. 77-1-209, 77-1-804, 
MCA; !M£, 77-1-801, 77-1-802, 77-1-804, 77-6-210, MCA.) 

RULE y. (ARM 26.3.186) GENERAL RECBEhTIONAL USE OF 
~ST~A~T~E~LA~NuD~S~:~R£E£ST~R~I~CT~IuO~N~S (1) Fellewifl! The following 
restrictions apply to persons engaging in general recreational 
use of state lands: 
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(a) Cil Except as provided in Ciil and Ciiil. motorized 
MeEeriae~ vehicle use on state lands by recreationists is 
restricted to federal roads, state roads, dedicated county 
roads &ftd~ other county roads that are regularly maintained by 
the county and those roads on state lands that are designated 
by the department as open for motor vehicle use. 

Ciil A person who has in his or her possession a "permit 
to hunt from vehicle" issued by the department of fish. 
wildlife and parks is authorized to driye on any road except a 
road that is closed by the department by sign or barrier. 

Ciiil A recreationist may park on state land within 50 
teet of a customary access point; on federal roads and 
highways. state highways. and county roads in accordance with 
applicable traffic laws and regulations; and within 50 feet of 
any other road designated by the department for public access 
across tbe state land. The recreationist may not park so as 
to block yebicle access to the traqt. Parking of yehicles 
;ust be accomplished in a ;anner tbat does not produce injury 
to the land or the lessee's imprpyewents. 

Cb\ Snowmobile use on tbt rpads referenced in Cll(a) Cil 
is allowed only if permitted by applicable traffic laws and 
regulations. Snowmobile use on leased land is restricted to 
thpse department roads that haye been designated as open to 
motorized vehicle use. Snowmobile use on unleased land is 
allqwed except in areas where it is prohibited by the 
department. 

fBti£1 A recreationist shall use firearms in a careful 
and prudent ~anner. A recreationist ~ay not nealigently. as 
defined in 45-2-101(37!. KCA· discharge a firearm on state 
lands or discharge a firearm within one-quarter mile of an 
inhabited dwelling or of an outbuilding in close proximity to 
an inhabited dwelling without permission of an inhabitant. 
Temporary absences of inhabitants do not render a dwelling 
uninhabited. 

fet l£L Camping and open tires on leased or licensed 
l§ng ie ~ restricted to campgrounds designated by the 
department for public camping. Ns persen may eamp in a 
eamp9re~nd fer •ere ~han Camping on all state land is limited 
tQ 14 consecutive days. 

(d) apen r~~re prehieited eweept in 8eei9nated 
eamp9PB\lftBB• 

(e) Recreationists may not interfere with legitimate 
activities of the lessees or their agents conducted pursuant 
to the lease er lieenee. For example, the discharge of 
firearms that would interfere with the authorized use of tfte ~ 
tract for livestock operations is prohibited. 

(f) For state lands included within a ..-a wildlife 
manage~ent or block management area administered by the 
depart~ent of fish, wildlife and parks, recreational access 
and activities must be conducted in accordance with rules, 
regulations, and procedures specific to that management area. 

(g) Littering on state lands is prohibited. 
Recreationists sh~.!l pack oyt their litter. 
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(2) The department may, after notice to the lessee. 
impose additional site specific restrictions on general 
recreational use to protect public safety, property or the 
environment. (AUTH: Sees. 77-1-209, 77-1-804, MCA; IHf, 
Sees. 77-1-804, MCA.) 

RULE YI. CARH 26.3.187) GENERAL RECREATIONAL USE OF 
STATE LANDS: CATEGORICAL CLQSQRES (1) Except as provided in 
(2), the following state landa are closed to general 
recreational use by the public: 

(a) all lands leased er liee"sed for cabinsites or 
homesites; 

(b) all lands on which growing cropsL as defined in Rule 
III~~ are located; 

(c) military leases while ailitary activities are taking 
place; 

(d) active commercial leaaee; and 
(e) lands on which the department has declared the 

threat of wildfire to be extreme. 
(2) (a) Any person, corporation, organization or agency 

of local, state, or federal government may petition to exclude 
a specific tract from a categorical closure imposed pursuant 
to (1) above. 

(b) The petition must be submitted in writing to the 
area or unit office, must be siqned by the petitioner, and 
must contain the following information: 

(i) name, mailing address, and telephone number of 
petitioner; 

(ii) description of lands to which ~ petition applies 
by legal description, lease er lieense number, or description 
of the location; 

(iii) tn& reason that the categorical closure should be 
terminated for that tract and supporting documentation; and 

(iv) duration of period for which termination is sought. 
(c) The department may su.aarily dismiss a petition with 

a brief statement of the reasons for dismissal whenever: 
(i) the petition is unsupported by specific substantial 

factual allegations, data, or documentation; or 
(ii) a petition requesting substantially the same 

exclusion has been denied within the preceding 365 days. 
(d) To be considered during a particular calendar year, 

the petition must be submitted by ~anuaFy 31 April 1 of that 
year. Upon receipt of a valid petition, the department shall 
notify the lessee that a petition has been filed and he or she 
may submit an objection or have an informal hearing, or both, 
on the petition at the area or unit office on or before M&Peh 
M£Y 1. The petitioner may also request an informal hearing. 

(e) If an informal hearing is requested, the department 
shall notify the petitioner and the lessee of the informal 
hearing and ~he pe~i~iener th§X aay attend and participate. 
The informal hearing must be conducted by the area manager or 
his designee. 

(f) The area manager or designee may conduct further 
investigation and shall, on or before ~ ~ 1, make a 
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written decision whether to grant the petition. 
decision must contain the reason for granting or 
petition. Copies of the decision must be mailed 
petitioner and the lessee, 

The written 
denying the 
to the 

(g) The lessee or petitioner may appeal the decision to 
the commissioner or his designee by filing a written notice of 
appeal with the area office within 15 days of receipt of the 
decision. The area office shall immediately forward the 
appeal to the department's main office in Helena. The appeal 
shall, in the discretion of the commissioner, proceed by 
written argument, oral argument, or both at the main office of 
the department in Helena or other location designated by the 
commissioner. The opposing party is entitled to notice of the 
appeal and the opportunity to respond, including the right to 
appear at any appellate hearing. Neither party may submit 
evidence or information that was not submitted at the informal 
hearing. The commissioner or his designee shall issue a 
written decision affirming, reversing or modifying the 
decision on or before JYRe 15 SePtember 1. 

(J) Except for closure for fire danger pursuant to (1) 
(e), the lessee shall post categorically closed lands at all 
customary access points with signs purchased from the 
department at cost or meeting design ana content 
specifications prescribed by the department. (AUTH: Sees. 
77-1-209, 77-1-804, MCA; lftf, Sec. 77-1-804, MCA.) 

RULE VII. CABM 26.3.1881 GENERAL BECBEATIONAL USE OF 
SIATE LAHDS: PROCEQYRE FOR SITE SPECIFIC CLQSUBES PRIOR TO 
SEPTEMBER 2. 1992 (1) The department may close specific 
tracts of state land pursuant to this rule prior to September 
2, 1992, for any of the following reasons: 

(a) damage attributable to recreational use diminishes 
the income generating potential of the state lands; 

(b) damage to surface improvements of the lessee~ 
mineral lessee; 

(c) the presence of threatened, endangered, or sensitive 
species or plant communities; 

(d) the presence of unique or special natural or 
cultural features; 

(e) wildlife protection; 
(f) noxious weed control; 
(g) the presence of buildings, structures, or 

facilities; 
(h) protection of public safety; 
(i) prevention of significant environmental impact; &F 
(j) disruption of calving. lAmbing. or shipping 

activities or substantial disruption of livestock ~ 
maRa~emeR~ en the t~aet, eYeh ae ealviR~ 1 lamhiR~, e~ ehippin~ 
aeti·.-itieso.i 

lkl an imminent threat. caused by potential substantial 
public use. of immediate. irreparable property damage or 
bodily iniury on the leasehold tract or adjacent land: or 

!ll comparable general recreational us!i!..._M..!Ll:1~e_n_Jll_as:l.e 
available pursuant to (10!. 
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(2) Closures made pursuant to this rule may be of a 
seasonal, temporary or permanent nature. 

(3) (a) Any person, corporation, organization or agency 
of local, state, or federal qovernaent may petition to close a 
specific tract of land for any reason listed in (1). 

(b) The petition must be submitted to the area or unit 
office in which the state land is located and must be in 
writing. To be considered during e the 1992 calendar year, 
the petition must be aubaitted by May 1, 1992, be siqned by 
the petitioner, and must contain the followinq information: 

(i) name, mailing address, and telephone number of 
petitioner; 

(ii) description of landa to which tn& petition applies 
by legal description, lease eP lieense number, or other 
description of the location; 

(iii) th§ reason that the land should be closed and 
supporting documentation; and 

(iv) period for wbich closure is sought. 
(c) The department may .ummarily dismiss a petition with 

a brief statement of the reason. tor the dismissal if: 
(i) the petition is not baaed on a !ra~nda ~ for 

closure listed in (1); ~ 
(ii) the petition is not supported by specific factual 

allegations, data, or documentatio~ 
(iii) a petitien Pe~es•in9 essentially the same eles~Pe 

has been Pejeeted in the pas• 36§ days. 
(d) The department may also initiate a closure 

proceeding by preparing on or before May 1, 1992, a written 
statement containing the information described in (b) (ii), 
(iii), and (iv). The departaant shall follow the procedures 
contained in (4) through ~ L§l below. 

(4) The department shall by May 15, 1992, post public 
notice of the petition or statement at the county courthouse 
and the area and unit offices and by making a list of all 
petitions filed statewide available at the department's main 
office in Helena. 

(5) Any person may object to the closure. Written 
objections must be submitted to the office in the area or unit 
in which the land is located by June 15, 1992. The objection 
must contain the reasons why the petition should not be 
granted and supporting documentation. The objection may not 
be considered if it does not. In addition, the department 
shall hold, in the area in which the state land is located, a 
public hearing on each petition for which an objection has 
been filed. At the hearing, the petitioner and any objector 
may submit testimony, orally or in writing. The public notice 
required in (4) must provide notice of the right to object in 
writing and the public hearinq. 

(6) The department may conduct further investigation. 
on or before September 1, 1992, the commissioner shall grant, 
grant with modifications, or deny the petition and shall 
prepare a written document stating his reasons for the 
decision. He shall immediately send a copy of the decision to 
the petitioner and any person who filed an objection. 
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(7) It the petition ia granted, the leaaee ahall poat 
the closed lands at all customary accesa points with aigns 
purchaaed trom the depart•ent at coat or meeting design and 
content specifications prescribed by tha dePArtment. For 
temporary cloaures, the lessee ahall remove closure signs at 
the end of the cloaure period. 

(8) tn an emergency, as defined in Rule IIIf9+ ilQl, any 
person or entity that ia qualified to file a petition pursuant 
to (3) (a) may request an emergency closure by filing a written 
requeat with the area office or by making a telephone call and 
filing a written request within 24 houra. When possible, the 
area manager or his designee shall notify and consult with the 
lessee. The area manager or hia designee shall grant or deny 
the petition as soon ae possible, but in no case in more than 
five days. It the petition is granted, the closure must be 
for a specific period of time and may be extended tor a pePiea 
n•• eNeeedin~ ehe ini•i•l •••• additional peri9ds. The area 
manager or his designee shall terminate the closure as soon as 
the emergency ceases. Upon request of any person, the 
commissioner or his designee shall review any emergency 
closure in effect for more than 5 days and shall approve, 
modify, or terminate the closure in writing. 

(9) The department may also, on its own initiative, 
after consulting or attempting to consult with the lessee, 
close a tract of state land in an e .. rqenoy. 

(101 Cal The department max. after hearing pursuant to 
C51 and any appeal Pursuant to C6l. enter into an agreement 
witb a landowner whereby a tract ot state land is closed under 
the procedures in CJl through CZl in excbange tor the 
laD4qwner•s agreement to open priyate land to general 
recreational use if the priyate land; 

Cil is in the same general area; 
Ciil is of equal or greater recreational value to the 

state tract; 
Ciiil has equal or greater public access as the state 

tract. and 
Civl is not generally avoilable for general recreational 

use upon request by the public. 
lbl Before a state tract is closed pursuant to this 

section. the private landowner shall enter into an agreement 
with the department whereby the landowner agrees to; 

lil allow general recreational use on the tract under 
restrictions no more stringent than those contained in Rules V 
and IX; 

Liil post signs meeting design and content specifications 
ot the department at customary access points on the state 
t;act .. The~e signs must ~otify the public of the closure and 
g1ve g1rect1ons to the pr1vate tract; 
• Ciiil post signs on the private tract at customary access 

points advising the public that the tract is open tor general 
recreational use by the public subject to the recreational use 
license requirement; 

Civl mark or otherwise inform the recreationist of the 
boundaries of the area; 

G- 3/2 (,I q 2 f'.1ontana l\dwinisl:rat i\·•-' \{('(JiSLC'l" 



-579-

lyl allow employee& of the department and department of 
fish. wildlife and parks access to the priyate property at all 
times during hunting and fishing seasons: 

lyil not claim funds Pursuant to Bules XI or XII; 
Cyiil hold and save tb• department and the state of 

Montana harmless from all claims for prgperty damage or 
personal iniury resulting frga the acts or gmissions of the 
landowner; and 

cviiil other requirements deemed necessary by the 
department. 

!cl An agreement made purauant to Cbl must be cancelable 
bv either party upon 60-daY yritten ngtice. (AUTH: Sees. 77-
1-209, 77-1-804, MCA; IBf, Sac. 77-1-804, MCA.) 

RULE VIII. CAHM 26.3.189) GENEBAL RECREATIONAL USE OF 
STATE LANPS; PROCEDURE FOR SITE SPECIFIC CLOSURES AFT~B 
SEPTEHBER 1. 1992 

(1) The department aay close apecific tract& of state 
land pursuant to this rule after September 1, 1992~ for any of 
the following reasons: 

(a) damage attributable to recreational use diminishes 
the income generating potential of the state lands; 

(b) damage to surface improvements of the lessee_QX 
mineral lessee; 

(c) the presence of threatened, endangered, or sensitive 
species or plant co=munities; 

(d) the presence of unique or special natural or 
cultural features; 

(e) wildlife protection; 
(f) noxious weed control; 
(g) the presence of buildings, structures, or 

facilities; 
(h) protection of public safety; 
(i) prevention of significant environmental impact;~ 
(j) disruption of calving. lambing. or shipping 

activities or substantial disruption of livestock ~ 
mafta~emeae aft eae ~raee, s~eh ee ealvift~ 1 lam8ift~ 1 er saippiA~ 
aeeivieie&•.i 

(k) an imminent threat. caused by potential substantial 
public use. of immediate. irreparable property damage or 
bodily injury on the state tract or adiacent land; or 

(1) cgmparable public qanaral recreatignal use has been 
made ayailable pursuant to llJl. 

(2) Closures made pursuant to (1) may be of a seasonal, 
temporary or permanent nature. 

(3) (a) Any person, corporation, organization or agency 
of local, state, or federal government may petition to close a 
specific tract of land for any reason listed in (1). 

(b) The petition must ba submitted to the area or unit 
office in which the state land is located and must be in 
writing. To be considered during a calendar year, the 
petition must be submitted by ._ftQary 31 April 1 of that year, 
be signed by the petitioner, and must contain the following 
information: 
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(i) name, mailing address, and telephone number or 
petitioner; 

(ii) description of lands to which th§ petition applies 
by legal description, lease er lieenae number, or other 
description of the location; 

(iii) thg reason that the land should be closed and 
supporting documentation; and 

(iv) period for which closure is sought. 
(c) The department •ay •~arily dismiss a petition with 

a brief statement of the reasons for the dismissal if: 
(i) the petition is not based on a ~reYnds ~ for 

closure listed in {1); 
(ii) the petition is not supported by specific factual 

allegations, data, or doCumentation; or 
(iii) a petition requesting essentially the same closure 

has been rejected in the past 365 days unless changed 
conditions are alleged and documented. 

(d) The department may also initiate a closure 
proceeding by preparing on or before Ja-ary Jl April 1, a 
written statement containing the information described in 
(b) (ii)~(iii), and (iv). The department shall follow the 
procedures contained in (4) through (9) below. 

(4) The department shall by MaPeh MAy 1 post public 
notice of the petition or statement at the county courthouse 
and the area and unit offices and by making a list of all 
petitions and statements filed statewide available at the 
department's main office in Helena. 

(5) The public notice must give the public an 
opportunity to object to the eleeYre petition or statement and 
~ objector and the petitioner an opportunity to request, on 
or before ~pril 1 ~. a public hearing on the closure. 
The objection must be submitted to the office in the area or 
unit in which the land is located. The objection must contain 
the reasons why the petition should not be granted and 
supporting documentation. The objection may not be considered 
if it does not. If a hearing is requested, the department 
shall hold the hearing in the area of the proposed closure. 

(6) Notice of hearing must be sent to the petitioner and 
the lessee. In addition. public notice must be given by 
p~blieatien iA a newspape• ef ~eAeral eire~latieR in the area 
ef the prepeses eles~re on or before ~ June 5 in the same 
manner as provided in (4). The notice must contain the name 
of the petitioner, location of the land, reason for proposed 
closure and reasons that the hearing has been requested. 

(7) The hearinq must be held in the area of the proposed 
closure and be an open public hearinq at which any interested 
party may give comments and submit information. The hearing 
must be held before June * 2Q. 

(B) The department may conduct further investigation and 
shall prepare a written decision to grant, grant with 
modifications, or deny the petition, stating its reasons for 
the decision. On or before July 1, it shall send a copy of 
the decision to the petitioner and any person who filed 
objections pursuant to (5) above. 
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(9) The objector or petitioner may appeal the deciaion 
to the commissioner or his designee by filing a written appeal 
with the area office within 15 daya of receipt of the 
decision. The department shall give the opposing party notice 
of the appeal and the opportunity to respond, including the 
right to appeal at any appellate hearing. The appeal ahall, 
in the discretion of the commissioner, proceed by written 
argument, oral argument, or both, at the main office of the 
department in Helena or other location designated by the 
commissioner. No party aay subait evidence or information 
that was not submitted at the hearing. The commissioner or 
his designee shall issue a written decision affirming, 
reversing, or modifying the decision on or before September 1. 

(10) If the petition is granted, the lessee shall post 
the closed lands at all custoaary access points with signs 
purchased from the depart.ent at cost or meeting design and 
content specifications prespribed by the department. For 
temporary closures, the lessee shall remove closure signs at 
the end of the closure period. 

(11) In an emergency, as defined in Rule IIIf9+LlQl, any 
person or entity that is qualified to file a petition pursuant 
to (3) (a) may request an emergency closure by filing a written 
request with the area office or by -.king a telephone call and 
filing a written request within 24 hours. When possible, the 
area manager or his designee shall notify and consult with the 
lessee. The area manager or his designee shall grant or deny 
the petition as soon as possible, but in no case in more than 
five days. If the petition is granted, the closure must be 
for a specific period of time and may be extended for a peried 
net eHeeedin~ the ini6ial t&P.B additional periods. The area 
manager or his designee shall terminate the closure as soon as 
the emergency ceases. Upon request of any person, the 
commissioner or his designee shall review any emergency 
closure in effect for mora than 5 days and shall approve, 
modify, or terminate the closure in writing. 

(12) The department •ay also, on its own initiative, 
after consulting or attempting to consult with the lessee, 
close a tract of state land in an emergency. 

(13) Cal The department may. after notice pursuant to C5l 
and opportunity for hearing and appeal pursuant to C5l. C7l. 
or C9l. enter into an agreement with a landowner whereby a 
tract of state land is closed under the procedures in (3) 
through (9) in exchange for the landowner's agreement to open 
private land to general recreational use if the private land; 

(il is in the same general area; 
Ciil is of equal or greater recreational yalue to the 

state tract; 
(iiil bas equal or greater public access as the state 

tract; and 
Civl is not generally ayailable for general recreational 

use upon request by the public. 
lbl Before a state tract is closed pursuant to this 

section. the private landownar sball enter into an agreement 
with the department whereby the landowner agrees to; 
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1il allow general recreational use on the tract under 
restrictions no more stringent than those contained in Rules Y 
and IX: 

liil post signs meeting design and content specifications 
of the department at customary access points on the state 
tract. These signs must notify the public of the closure and 
give directions to the priyate tract: 

Ciiil post signs on the private tract at customary access 
oqints advising the public that the tract is open for general 
recreational use by the public subiect to the recreational use 
license requirement: 

Ciyl mark or otherwise inform the recreationist of the 
boundaries of the area; 

fyl allow employees of the department and department of 
fish. wildlife and Darks access to the priyate property at all 
times during hunting And fishing seasons; 

[vi> not claim funds pursuant to Rules XI or XII; 
Lviil hold and saye the department and the state of 

Montana harmless from all claims fqr prooerty damage or 
personal iniury resulting from the acts or omissions of the 
landqwner; and 

(yiiil other requirements deemed necessary by the 
department. 

tcl An agreement made pursuant to (bl must be cancelable 
by either party upon 60-day written notice. 

Llil The department shall periodically review each 
closure made pursuant to Rule VII or this rule to determine 
whether the closure is still necessary. This review must 
occur at least at +ease expiration or renewal of the lease for 
leased tracts and at least every ten years for unleased 
tracts. After public notice. notice to the lessee. and an 
opportunity for public comment and hearing, the department may 
terminate a closure it determines to no longer be necessary. 
(AUTH: Sees. 77-1-209, 77-1-804, MCA; IHf, 77-1-804, MCA.) 

RULE IX. 126,3.192! GENERAL RECREATIONAL USE OF STATE 
LANPS: NOTICE TO LESSEES (1) If a lessee wishes to be 
notified prior to anyone entering upon the leasehold for 
general recreational purposes, the lessee shall post, at all 
customary access points, signs purchased from the department 
at cost or constructed, in accordance with design and content 
specifications developed by the department. The lessee must 
include on the sign the following information: 

(a) name of the lessee or lessee's agent who must be 
notified; 

(b) telephone number of lessee or lessee's agent; 
(c) ~ directions to the location at which lessee or 

tpe lessee's agent may be contacted; and 
(d) clear directions to the location of ~ closest drop 

box. 
If the lessee does not wish to be notified in person or by 
telephone, the sign must so indicate and need not contain the 
information required in (b) and (c). The information must be 
legible and legibility must be maintained. 
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(2) A lessee who posts land pursuant to (1) shall 
provide a clearly identified drop box for each single tract at 
a customary access point to the tract, except that a lessee of 
2 or more contiguous tracts aay provide one drop box for those 
tracts to which the access point provides convenient access. 
In cases in which A customary access point cannot be easily 
identified or ~ question of the convenience of an access point 
is raised by the public, the area manager shall make a 
determination and the lessee shall install drop boxes in 
accordance with that determination. 

(3) If the lessee or aqent wishes to be notified in 
person or by telephone, the lessee or his or her agent shall 
be available to receive notice from recreational users by 
telephone or in person from the hours of 6+&9 11QQ A.M. until 
~ i1QQ P.M. A person wishing to make general recreational 
use of state lands posted pursuant to (1! shall attempt to 
contact the lessee or lessee's agent in person or by telephone 
during those hours if the recreationist•s access point to the 
state land is five miles or less by the shortest road from the 
nearest public telephone or the location at which the lessee 
or lessee's agent is available. The recreationist may 
determine which method of contact to employ. If the 
recreationist contacts the lessee or agent in person or by 
telephone, the recreationist shall, upon request, provide his 
or her name, address. and recreational use license numker. the 
name and recreational use license numbers of all 
recreationists in his or her party and the dates of *fte use. 
Notice is considered to haye occurred if tbe recreationist is 
answered by a telephone answering machine and the 
recreationist leaves his or her name. ad4ress. and recreation 
use license number and the aapa information for each ae&ber of 
his or her party. Notice autborizes the recreationist to 
engage in general recreational use tor tbree consecutive dAys. 
or any longer period specified by tbe lessee. without further 
notice. In addition. no further notice is required as long as 
the recreationist is engaged in continuous general 
recreational use that includes tbe state land and that makes 
further notice impossible or extremely impractical. such as a 
back country hunting or fishing trip. If the recreationist 
attempts to contact the lessee by telephone or in person but 
the lessee or agent is not available, or if the shortest road 
distance from the recreationist•s access point to the nearest 
public telephone or the location at which the lessee or 
lessee's agent is available is greater than five miles, the 
recreationist shall leave a notice in the drop box provided 
pursuant to (2). Notice by drop box is effective for three 
consecutive days or until the end of any continuous general 
recreational use that includes the atate land And that makes 
additional notice impossible or extremely impractical. 

(4) If the lessee wishes to be notified by drop box 
only, the recreationist shall leave notice in the drop box 
provided pursuant to (2). The notice must provide the 
recreationist•s naae, address. and recreational use license 
number and the names, addresses. and recreational use license 
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numbers of each person in his or her party, and the dates of 
usa. The recraationist is responsible for providing paper and 
pencil or pen to prepare the notice. Notice by drop box is 
effectiye for three consecutive days or until the end of any 
continuous general recreational use that includes the state 
land and that makes additional notice impossible or extremely 
impractical. such as a back country hunting or fishing trip. 

(5) The department shall, after notice and opportunity 
for informal hearing at the main office of the department in 
Helena, revoke the general recreational use license of any 
person who violates (3) or (4) above. In addition, the 
department may prohibit the person from obtaining a 
recreational use license for a period not exceedinq 2 years 
from the effective date of the revoked license. (AUTH: 77-1-
209, 77-1-806, MCA; IMf, 77-l-806, MCA.) 

RULE X. IARM 26.3.1931 GENERAL RECREATIONAL USE OF 
STATE LANDS: CIVIL PENALTIES (1) Pursuant to 77-1-804(8), 
MCA, the department may assess against a recreationist, lessee 
or other person a civil penalty of up to $1,000 for each day 
of violation of Rules IV(J).._--et!' (4), C5l, 161. or C7). y, VI, 
VII, or VIII. The department may waive the civil penalty for 
minor or technical violations and shall waive the civil 
Penalty if a criminal penalty has been assessed for the 
violation, 

(2) In determininq the amount of civil penalty, the 
department shall consider the following factors: 

(a) number of previous violations; 
(b) severity of the infraction; and 
(c) whether the violation was intentional or 

unintentional. 
(3) A person against whom the department proposes to 

assess a civil penalty is entitled to a contested case hearing 
in accordance with ~ Montana Administrative Preeed~res 
Procedure Act, Title 2, Chapter 4, part 6, MCA, on the 
questions of whether a violation was committed and the amount 
of the penalty. The hearinq must be conducted by a hearing 
officer appointed by the commissioner. The department shall 
notify the individual of the violation, settinq forth in the 
notice the specific facts which the department alleges to 
constitute the violation. The notice shall be served by 
certified mail or in person by a department employee, sheriff 
or deputy, fish and game warden, or registered process server. 
The notice must give the person at least 15 days to respond to 
the violation notice. Upon receipt of the response or 
expiration of the period allotted for response, the department 
shall either withdraw the notice of violation or provide its 
~ationale for pursuing the violation and a proposed penalty. 
Service of the response and proposed penalty must be made in 
the same manner as the notice of violation. The person is 
entitled to a hearing on the existence of the violation, the 
amount of proposed penalty, or both, if he or she requests a 
hearing within 30 days of receipt of the department's response 
and proposed penalty. The request for hearing must set forth 
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statement of the reasons that the person is contesting 
assessment of the penalty. 

(4) Upon conclusion of the hearing, the department 
shall, within 60 days, issue ita findings of fact and 
conclusions of law and order dismissing the violation or 
assessing a penalty. If a civil penalty is assessed, the 
person shall pay the penalty within JO days of receipt of the 
order or such additional time as is granted by the department. 

(5) The assessment of the civil penalty is appealable to 
district court pursuant to Title 2, Chapter 4, part 7, MeA. 
(AUTH: 77-1-209, 77-1-804, MCA; IBf, 77-1-804, MCA.) 

RULE XI. CARH 26.3.1941 GENERAL RECREATIONAL USE OF 
STATE LANDS: DAMAGE REIMBURSEMENT (1) As provided in 77-1-
809, MCA, a lessee or a mineral lesg•e may apply to the 
department for reimbursement of costs resulting from repair to 
or replacement of the lessee's improvements, growing crops, or 
livestock on state lands damaged by recreationists. 

(2) The application must be submitted to the area or 
unit office within 30 days of the time that the lessee 
discovers the damage, must be in affidavit form, and must 
contain: 

(a) the date of discovery of the damage; 
(b) the nature of the damage; 
(c) reasonable proof that the loss was caused by a 

recreationist; 
(d) documentation of repair or replacement costsTL and 
(e) whether the claimant has submitted a claim to his 

private insurance carrier and, if so, the status of the claim. 
(3) No reimbursement may be paid to the extent the 

lessee's costs have been reimbursed by the lessee's insurance 
carrier. 

(4) Upon review of the application and, if necessary, 
additional investigation, the department shall grant the claim 
in whole or in part or deny the claim. The department shall 
issue its decision within 60 days of receipt of the 
application. 

(5) Whenever the lessee has submitted an insurance 
claim, the department shall delay payment of the claim until 
the action on the claim is completed. 

(6) The department shall, on or before July 1 of each 
fiscal year, designate a portion of the recreational use 
account for damage reimbursement. Claims that are granted may 
be paid only to the extent that funds are available for damage 
reimbursement in the recreational use account and must be paid 
in the order they have been filed with the department. (AUTH: 
77-1-209, 77-1-804, MCA; ~. 77-1-809, MCA,) 

RQLE XII. CABM 26.3.1951 GENERAL RECREATIONAL USE OF 
STATE LAHDS; WEED COHTRQL ~AGf!!!T• (1) The lessee is 
responsible for weed contro~\BaSed state land. However, 
weed control cost share funds designated pursuant to (2) are 
available to lessees from the recreational use account for 
control of noxious weed infestations caused by general 
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recreational use after February 29. 1992. "Noxious weeds" are 
those weeds designated as noxious weeds by the Montana 
department of agriculture. 

(2) The department shall, on or before July 1 of each 
fiscal year, designate a portion of the general recreational 
use account for weed control. 

(J) A lessee may apply in writing for weed control 
funds, equipment, assistance or supplies to treat a weed 
infestation caused by general recreational use. The 
application must: 

(a) describe the location and size of the infestation 
and type of weed; 

(b) demonstrate that the infestation was caused by 
general recreational use of the tract; ~ 

(c) contain a weed management plan, including the cost 
of carrying out the plan. Tb• plan may propose anx 
combination of recognized weed panaqement techniques which 
will deal effectively with the weed problem, 

(4) The area land office shall process applications in 
the order received and shall approve an application if it 
finds that the application reasonably proves that the 
infestation was caused by general recreational use of state 
lands, that the plan provides an effective method of control, 
and that the cost of the plan is eeee effeetive reasonable. 
In ita approval, the aroa office shall designate the amount of 
funding approved. That amount may be leas than the amount 
applied for. Before providing funding, supplies. assistance 
or materials, the department shall enter into a written 
agreement with the lessee specifying how the funding, 
supplies, assistance or materials must be used. ~ 
assistance may be provided through the county weed board. 

(5) Projects remain eligible for funding for the fiscal 
year in which the approval was granted and for two additional 
fiscal years. At the end of this period, the department may 
terminate the approval if it determines that the project no 
longer meets the criteria in (4). (AUTH: Sees. 77-1-209, 77-
1-810, MCA; IMP, 77-1-810, MCA.) 

RULE XIII. CA8M 26.3.197) GENERAL RECREATIONAL USE OF 
STATE LANDS; OTHER PROVISIONS (1) Nothing in [these rules] 
authorizes a recreationist to enter private land to reach 
state lands or to enter private land from state lands. A 
recreationist may not enter private land from adjacent state 
lands, regardless of the absence of fencing or failure of the 
owner to provide notice, without permission of the landowner 
or his agent. 
, (2) under s~ 77-1-806(2), ~entry onto private 

land from state land by a recreationist without permission of 
the landowner is a misdemeanor, whether or not the 
recreationist knows he or she is on private land. 

(J) Recreationists are responsible for determining 
whether state lands are legally accessible. The recreationist 
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is encouraged to contact landowners to determine boundaries 
and to use accurate maps. 

(4) Before deai9na•i~ the department designates roads 
on state lands as open for public access pursuant to Rule 
V(l) (a), ~he depar~men~ it shall mail notice of the proposed 
designation to the lessee. 

(5) Any person may petition the board to include within 
the definition of general recreational use any type of 
recreation other than hunting and fishing. The petition must 
be in writing, be signed, and include a statement of the 
reasons why the use petitioned for should be included subject 
to the general recreational use license. It must be filed 
with the commissioner, who shall bring the petition before the 
board. (AUTH: 77-1-209, 77-1-804; IMf, 77-1-804, 77-1-806, 
MCA.) 

RQLE XIV. (26.3,198) SPECIAL RECREATIONAL USE OF STATE 
UlliruL 

(1) No special recreational use of state lands may occur 
without first obtaining a special recreational use license 
from the department. This requirement applies whether or not 
any or all of the persons involved in the special recreational 
use have obtained general recreational use lieeRse licenses 
pursuant to Rule IV. 

(2) To obtain a special recreational use license, a 
person must be at least 18 years of age or the head of a 
~ and apply to the area or unit office on a form 
prescribed by the department. The applicant shall provide a 
description of or a map showing the area intended for use. 

(3) Before granting a special recreational use license. 
the department •hall m4ke a bona fide attempt to notify the 
lessee of the apPlication. 

1!l To obtain a special recreational use license, a 
person must pay to the department the amount that the 
department determines to be the full market value of that use. 
A license granted pursuant to this rule may be subject to 
competitive bidding, 

++T 121 A license granted pursuant to this rule may be 
exclusive, except the department shall reserve the right to 
grant other licenses for different uses on the same land. 
Issuance of an exclusive license does not prohibit general 
recreational use of state lands that have not been closed 
pursuant to Rules VI, VII, or VIII. 

+St i2l A license issued pursuant to this rule shall 
include provisions regulating motor vehicle use and requiring 
that only certified weed seed free hay be brought onto the 
state land. The license Bft6 may include other restrictions on 
the activity. 

f6t ill The holder of a special recreational use license 
shall comply with all provisions of that license. 
~ lBl Pursuant to 77-1-804(8), MCA, the department may 

assess a civil penalty of up to $1,000 for each day of 
violation of this rule. The department may waive the civil 
penalty for minor or technical violations. The penalty 
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assessment standards and procedures contained in Rule X are 
applicable to civil penalty proceedings under this rule. 
(AOTH: 77-1-209, 77-1-804, MCA; !HE, 77-1-804, MCA.) 

3. Approximately 500 persons presented oral or written 
comments on the rules. A summary of the comments and the 
agency's responses to those comments are as follows: 

RULE I, OYERVIEW OF RECREATIONAL USE RULES 
(1) COKMEKT: Outfitting and other commercial uses of 

land already leased tor grazing or agriculture should be 
prohibited. 

R£SPOHSB: It is the duty of the DSL to generate revenues 
from state lands. DSL may obtain significant revenue for 
outfitting or other commercial use of state lands. DSL must 
therefore retain the authority to lease or license for these 
additional uses. 

(2) COKK~: A number of commenters requested 
clarification regarding the rules for use of state lands for 
other recreational purposes. 

RBSPOHBB: DSL has added to Rule I a subsection (c) that 
generally explains the provisions regulating other types of 
recreation. 

RQLB II, ADMINISTRATION OF RECREATION ON STATE LANDS 
ADMINISTERED BX THE PEPABTMEHT OF STATE LAHDS, 

(1). COKKENT: The exemption of certain land leased to 
the department of fish, wildlife, and parks in (2) (b) should 
be eliminated because that agency should be subject to the 
same rules as any other lessee. 

RBSPDHSB: The comment pertains to lands DSL has leased 
to Fish, Wildlife, and Parks for state parks and fishing 
access site. In those leases, DFWP is given the right to 
control those lands. OSL cannot impose its license 
requirement on those lands. 

(2) CDKKBNT: Amend (2) (c) to read: "the surface, beds 
and banks of rivers, streams and lakes that are open to the 
general public for recreational purposes under the stream 
access law." 

REBPDNSB: The suggested amendment clarifies the proposed 
rule. The amendment has been made. 

(3) COKMBHT: In implementing (5), area managers should 
be encouraged to hold the hearing within easy access of the 
affected state land. 

RESPONSE: This comment does not require a change in the 
rules. 
. (4) CDMKBNTI DSL also leases land to local governments 

for parks. How will these be handled? 
REBPONSB: An exemption for these lands has been added to 

section (2) and a cross reference to that section has been 
added to Rule IV(l). 

(5) COKMBNT: If lessees must open their leased state 
land to recreationists, DFWP should be required to do so also. 

G-3/2G/0.~ f.1ont.:ut.1 lH.IIIllltt~;t·l<lli">.:(' l\t''ti:~\r'l" 



-589-

RBSPOBSII DSL has no authority to requlate DFWP lands. 
(6) ~~ To reflect current terminoloqy, the term 

"qame manaqement areaaw should be •wildlife manageaent areas.• 
RISPO .. It The suqqeeted amendment has been made in 

Rule II(2)(a)(i) and in Rule V(l)(f), 

IVLI III. DEPIHITIONS 
GJIIID&L COIIImll'l81 
(1) ~~ Add a definition of "notice to lessee• and 

include in it the names, addresses, phone numbers, general 
recreational use license numbers of all aembers of the party, 
the dates of use, vehicle license number, and (if adopted) the 
state lands vehicle permit number. 

RBSP088Bi Rule IX has been amended to require same of 
the information requested bare. See Comment No. 4 to rule IX. 
It would be better for ease of use to include the information 
required in the notice rule rather than to put the 
requirements in a definition. These are requirements for 
notice rather than a definition of the term •notice.• 

Seotioa lSI Definition of "closure• 
(1) COIIIIlm'l'a DSL should not, through a closure, 

prohibit travel acroas land with panaiasion of 1-. 
RBSPOa8Ba A leasee mey under this rule allow a person 

not conducting general or special recreational use to travel 
across the state land. 

Seczttqga C5l I ltJ Definitions of •dedicated COWlty 
road" and "dedicated public road" 

(1) COIOUIII!'t (a) "Dedicated county road• should be a 
road built and regularly maintained by the county and for 
which the county receives state gas tax funds. 

(b) Dedicated county roads should be wroada constructed, 
repaired, and regularly maintained by a county govar~t and 
for which the county receives a share of qasoline tax moni .. 
excludinq all roads deeiqnated on official government .. pa as 
"primitive roads", •unimproved roads", •unsurfaced or soil
surfaced roads", or •trails•. 

(c) Only roads that have been in continuous use up to the 
time of rule adoption should be included in these definitions. 

RBBPoMSBI Because 77-l-804(6) provides that .atorista are 
restricted to "dedicated county roads" and because the 
lanquaqe suqqeated by the co-enter would narrow this 
statutory provision, the suggested amendment has not been 
made. However, there are probably very few "dedicated county 
roads," as the term is defined in Rule III(5), on state lands 
bocauae moat county roads on state lands war& establi~ed by 
an easement process rather than a statutory or common law 
dedication procedure. The effect of the suggested aaendment 
would therefore be minimal. Most county roads on state lands 
probably fit within the cateqory of "other county road&" 
contained in Rule V(l)(a)(i), and the suggested limitation of 
the definition to roads maintained by the county has been 
added to that paraqraph. 

(2) ~~ Definition of "dedicated public roads• 
should be the same as department of transportation's 

~lantana Administrative Register 6-3/26/92 



-590-

definition for administration of the gas tax. This would 
eliminate rarely aaintained field access roads. 

aaa~•• Recreational aecees proqraa applies to 
"legally accessible state lands.• state lands are legally 
accessible if there is public access via, aaong other means, 
"dedicated public road." The intention vas to open any state 
land which the public can leqally access. The lanquage 
suggested by the co..anter would eliainate a number of those 
state tracts from general recreational u... The suggested 
amendment has therefore not been aade. 

(3) c~a In (5) and (6), the definitions should 
clearly indicate whether a two-track road across state lands 
would qualify as a "dedicated county road.~ 

R18P018I1 Two-track dedicated county roads are included 
in the definition. Two track county roads that have not bean 
dedicated are not included within the definition. 

(4) COIIIIBII'l': In (6), vby is "dedicated county road" 
singled out? Isn't a "dedicated couaty road" useable by the 
public under state law? 

RB8PDM811 Yes. It is singled out only for purposes of 
clarification. 

leotioa 1p Qefigitigg gt -ueneral regreotignal use•" 
(1) (a) COIIIID'rl A nuaber of ~s stated that this 

definition of ~eral recreational use• should be expanded to 
include specific activities: four wheeling; aotorcycling; 
JDOuntain biking; huckleberry picking; wood gathering; outdoor 
hobbies, including future hobbi .. ; snowmobiling; hiking; 
cross-country skiing; photography; antler gathering; mushroom 
hunting; climbing; reading; bird watching; wildlife 
observation; dicky bird watchinq; camping; horseback riding; 
picnicking; rock hunting; natura study. Another person 
suggested that the definition iaclude spouses who accompany 
persons who fish. 

(IJI COIIIIBII'l'l One per110n stated that the definition, as 
written in the proposed. rules, is inconsistent with the law 
because the law defines tbe tara as activities •compatible 
vitb the use ot state la.nc:br. • Thia narrowing of the 
definition violates the principle of administrative law that 
importance is to be given to all parts of a statute. At a 
minimum, the rules should be revised to provide for site
specific openings upan petition and notice to the lessee. For 
example, a tract might be opened for a specific period of time 
to a local Audubon Society for a brief period of time. 

(o) C~l Other peraona suggested alternate 
definitions that would expand the activities included, such as 
"any lawful activity that gives pleasure~• •any lawful outdoor 
activity;" or "recreation.• so .. stated that the definition 
in the present rules is too narrow, citing as reasons that the 
narrow definition: 

unlawfully narrow& the statutory definition of the term, 
which the comaentar stated includes bunting, fiahing, and 
other compatible uaea of state lands; 
discriminates against ather types of recreationiats; 
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is not in compliance with the statutory requirement that 
recreation be allowed •to the fullest extent possible• or 
the multiple use law; 
because the title of House Bill 778 doesn't indicate that 
there are any restrictions; 
limits the revenue that could be generated from licenses 
sold to persona who do not hunt or fish; • 
would subject other recreationista, such as huckleberry 
pickers, to the requirement to obtain a special 
recreational use license under Rule XIV. 
RB8P0•8B1 OSL has elected not to expand the definition 

to include the other activities suggested for the following 
reasons: 

(1) It is not clear that these activities have an 
economic value. An economic study on the surface 
use of state lands, to be commenced soon, should 
answer this question. 

(2) To a large extent, state lands are already open for 
these activities. They may currently be collducted 
on unl-sed, unlicensed lands. on leased or 
licensed lands, they may be conducted with the 
lass-• s ~ licens-• a peraisaion or authorization 
of OSL. 

(3) At the beginning of the program, it is better to 
limit the scope until lessees, recreationists, and 
DSL personnel becoa. faailiar with it, especially in 
view of the tncr-sed workload for DSL personnel. 
One major source of workload could result from 
additional closure petitions that might be generated 
from expanding the definition. 

(4) Enfo:t'ce.ent of the recreational use licenae 
requiX'ement as it relates to licensed hunting and 
fiahinq ia the responsibility of DPWP. If the 
definition WBX'e expanded, enforcement would fall 
upon DSL peX'sonnel for those other activitiea. Thia 
increased workload could not be accomplished. 

Section 77-1-203 contains both the multiple use provision 
in subsections (1) and (2) and the general :t'ecreational use 
provision in (3), Subsection (3) gives the Board the 
authority to determine what uses are compatible with the use 
of state laru:t. and thus within the definition of general 
recreational use. The provision in the statement of intent 
recommending recreational use to the fullest extent po&aible 
refers to the land available to general recreational use, not 
the types of recreation included in the term. 

With rega:t'd to coaaent (b), DSL agrees with the 
commenter•s analysis of administrative law. However, section 
77-1-101(b) defines •general recreational use to include 
"other activities determined by the board to be compatible 
with the use of state lands.• The activities are included 
only if the Board of Land Commissioners in its discretion 
makes this determination. 

Because of the reasons listed above, DSL declines to find 
these additional uses compatible with the use of state lands. 
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(2) COKKRNT; A number of people objected to the 
inclusion of coyote and varaint hunting and recommended that 
the definition be limited to licensed hunting and fishing. 
The reasons given were: 

The legislative compromise that allowed passage of HB778 
was that only licensed hunting and fishing would be in 
the definition; 
Allowing year-round access to leased lands creates 
unacceptable management probl ... for the lessee; 
Allowing persons with rifles to be on leased lands year
round creates a safety probl .. for lessees; 
Allowing minors with .22 calibre rifles on leased land 
greatly increases the risk of vandalism; 
An EIS must be prepared before the definition is 
eXpanded; 
Leasees might need a recreational use license to engage 
in pest and predator control; 
Gopher and coyote hunting will cause elk herds to move, 
thereby ca~ing damage to the landowner; 
Inclusion ot gopher and coyote hunting contravenes the 
legal definitions of ~ ant.als. 
RB8POR8B& Far the .... reeeona listed in response to the 

previous comment DSL declinea to find coyote and varmint 
hunting to be compatible with the uaes of state lands. Non
game hunting has bean eliainated froa Rule III(lO) and other 
rules have been changed for consistency. 

(l)(s) c~a Allow coyote and gopher hunting only at 
the lessee's discretion. 

RBSPOBBB: This is the effect of eliminating coyote and 
gopher hunting from the ~inition of general recreational 
use. 

(b) COKKBBTI Allow coyote and gopher hunting only 
during regular hunting s~ when g..- hunters may be on 
leased land anyway. 

RBI.a88Ba coyotes and gopher hunting have been removed 
from the definition of •general recreational use• pursuant to 
a previous comment. 

(4) C~a Exclude •trapping• from the definition. 
RB8POB8BI Trapping baa not bean included in the 

definition of general recreational use but trapping may be 
conducted with lessee peraission on leased and licensed land. 

(51 COKNBRr1 (a) A number of persona objected to 
expanding the definition to include scouting. Landowners 
objected that scouting is unnecassary and not useful because 
the game would move between scouting and hunting season. A 
number of recreationiats Vbo use unleased, unlicensed state 
forest land objected to the inclusion of scouting because they 
fear that their use of the land immediately prior to hunting 
season would be viewed as scouting and they would be cited. A 
number of persons stated that the Legislature did not intend 
to include scouting. so .. pointed out that the inclusion of 
scouting would not increase recreation license revenue. One 
person indicated that allowing scouting will facilitate cattle 
rustling. 
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(b) Other persons objected only to the length of the 
scouting period. They suggested one or two days or a week 
would be sufficient. 

RBBPDB881 DSL finds that scouting is an integral part of 
hunting as practiced in Montana and that it gives the hunter 
an opportunity to becoae familiar with property boundaries 
before the actual hunt. However, a 30-day period could create 
additional aanagement probleas for lessees and licensees. 
Also, the ability of gaae to aove makes the 30-day scouting 
period of questionable validity. Therefore, DSL has narrowed 
the scouting opportunity to the day and the weekend before the 
hunting season during which the recreationist intends to hunt. 
On unleased and unlicensed land, a general recreational use 
license will not be required at all for scouting. 

(I) COMXBRTI Persons who scout should be required to 
have a hunting or fishing license. 

RB8V088Ba The scouting period has been liaited to the 
weekend and the day before the hunting seasons. DSL therefore 
sees little potential tor abuse of the scouting provision and 
declines to add an additional requirement that the person 
scouting carry his or her hunting license. 

(7) CQIIJI..,.I For scouting purposes, the rules need to 
clarify whether the standard seasons or the fiahing diatrict 
exceptions apply. 

RBB»>8881 This has been done in the definition of 
general recreational uae by specifying that scouting aay be 
done only prior to the hunting seasons. 

(8) COKKBBTI This rule should restrict fishermen to 
bona fide fishing activity and travel only in the stream 
corridor except for a direct route to and froa a point of 
legal access to the state land. 

RB8P088Br Such a rule would be difficult to enforce. In 
the absence of evidence that the recreational uae licenae will 
be used for uses other than hunting or fishing, DSL declinea 
to insert this suggested language. 

(9) ~~ Can a fisheraan with a general 
recreational use license take his faaily along without a 
general recreational license? What if they have picnics after 
fishing? 

RB8VOW8B1 This coaaent brings to light a void in the 
rules. It ia coaaonplaca for a person who fiahea to bring 
along a son or daughter. Hunters coaaonly bring along friends 
to assist in carrying game. The definition of general 
recreational use has therefore been aaended to allow this 
practice as long as the persons accompanying the recreationist 
have a recreational use license. A rule of coaaon sense 
should be applied to meals. If the aaal is eaten during a 
break in the hunting or fishing, it is allowable as an 
ordinary part of hunting or fishing. 

(10) C~1 Several persons stated that no horse or 
mule access should be allowed at all; one because be felt that 
it would facilitate cattle rustling. Another raco .. ended that 
horses not be allowed on CRP (Conservation Reserve Prograa) 
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lands. Another asked how horseback riding can be considered 
to be hunting. 

&B8POB8Br Horseback use is considered to be a common 
part of the hunting, including scouting, experience to many 
hunters. Horseback use is li•ited to day use under general 
recreational use. This day use only restriction should 
minimize illegitimate use of horses on state tracts. 
Horseback use on CRP lands is not foreseen to be a problem. 
The ASCS has informed DSL tbat incidental day use will not 
constitute a violation of the CRP contract. 

(11) COKKBBTI If horseback access is allowed, the 
lessees should be compensated for qrass that the 
recreationist's hers .. eat. 

&B8POB8Br one day of a horse grazinq amounts to only .04 
AUMS and a horse used for hunting will probably not be allowed 
to graze freely while on the state tract. Therefore, day 
horseback use will have •inimal effect on the grass resource. 

(12) COKKBBTI Does the definition mean that only 
hunting and fishing will be allowed on state land or that all 
other uses would be free of charqe. The commenter recoaaended 
the latter. 

IUI8POB8Jh In general, other uses would be fr- of charge 
unle&S they are included in the definition of special 
recreational use. 

(13) C~l Include a definition of the ter$ 
"rodent .. " 

&BSPOMSBI No definition u nec-sary because rodent 
hunting has been removed froa the ~inition of •general 
recreational use." 

(14) COMMBBTI One person testified that he likes to 
shoot pop cans on state land. He asked how a game warden will 
know whether he is hunting when the warden finds him with a 
gun. 

RBSPOBSBs The question is one of proof. The state has 
the burden of proving a person is hunting. This requires 
evidence in the form of statements and actions, such as 
shooting at game. 

(15) COKKBBTI Traditionally state lands west of the 
continental Divide have bean open for all recreational use. 
Under Section (10), all recreational use other than hunting 
and fishing would require a special recreational use license. 
This is ridiculous. 

RBSPOBs•, This comment is not correct. section (10), as 
amended, only addresses licensed hunting and fishing. Special 
recreational use is generally defined by the rules as 
commercial and organized recreational activities (Rule III, 
Section 19). on unleased or unlicensed lands (common west of 
the Continental Divide), all other recreational activities can 
be done without a special recreational use license. 

11') COMilBJl'l'$ What is •non-concentrated hunting" as 
used in 77-1-101? 

a•SPOB881 "Non-concentrated huntingH is licensed hunting 
by individuals not falling within the definition of special 
recreational u•• (Rule III, Section 19). 
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(17) ~~ Recraationiata ahould be liaitad to 
hunting season, or big ga .. hunting season, as requlated by 
the department of fiab, wildlife and parka. 

RI8POI811 With the eliaination of non-game apaciea 
hunting, and liaitation of the acoutinq period, acceaa for 
hunting is liaited to the liceneed aeaaon and three daya prior 
to the aeason. Limitation of •bunting• to big g ... would 
impermissibly narrow the scope of recreation available under 
HB778. Pishinq accesa is limited to the fishing StJ&on. 

lactiop 11 Definition of •growing crop• · 
(1) CGiallllft'a The tara •growing crop" be limited to 

"unharvested row crops• or •unharvested cereal cropa.• 
ai8POB81a Liaiting the definition of growing cropa would 

eliminate valuable agricultural crops such as hay, alfalfa and 
grass seed. The production and harvest of theae crops returns 
substantial income to the truata. Thia income auat be 
protected. The major impact of general recreational use will 
be during hunting seasons during the fall after most cropa 
have been harvested. 

(2) ~~ The tara should include grass, which is a 
crop harvested by the grazing lessee's cattle and su.aar 
fallow. 

ai8POB81: If qrass and su.aar fallow were defined as a 
growing crop and cateqorically cloeed to recreational u.e, the 
opportunity for the public to participate in general 
recreational use would be drastically reduced. This would be 
in direct conflict with the intent of House Bill 778. DSL's 
surface Manag ... nt Rules do not define grass as a crop. 
Consistency between Surface Manageaent Rules and Recreational 
Acceas rulea should be aaintained. The language pertaining to 
grass and alfalfa has been aaended to clarify that only qraaa 
intended for harvest for hay or .. ad production ia included. 

(3) C~a The term should include all crops froa 
seeding to harveat. 

JlU't01181a See response to co-nt (1) above. The 
definition of qrowinq crops as amended does include all crops 
from seeding to harvest. 

U) c:GaiQifta Tbe treat .. nt of winter wheat evoked 
numeroua coa.ents: 

(a) A number of commentera supported the existing 
definition, alleginq that winter wheat is dormant during the 
period and not susceptible to cllmaga froa pecleatriaww. ~ 
said that ranchers graze and drive across winter wheat during 
this period. One said that hunting on winter wheat would 
lessen wildlife depredations. 

(b) A number of co ... nters stated that winter wheat 
should be considered a growing crop evan during doraancy 
because it is susceptible to daaaqa during that period. 

(c) Several co.aenters suqqested that in many years 
winter wheat ia not doraant by Novellber 1. One c~tar 
stated that in the Bozeman area doraancy occurs before 
November. One co ... ntar suqqaated that winter wheat should 
not be included aa a growing crop when the ground ia frozen 
and the teaperature remains below freezinq. 
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Ra8POB8B: The opportunity for general recreational use 
on winter wheat would be very limited. The definition of 
growing crop has been aaended to include winter wheat from 
seeding till harvest. If a lessee wishes to allow general 
recreational use on any growinq crop (including winter wheat), 
he or she may petition the department to exempt that lease 
from the categorical closure on growing crops. see Rule vr. 

(5) COMKBBT: Exclude alfalfa from the definition from 
November 1 to February 28. 

RB8POB8B: Alfalfa is not considered a growing crop after 
the last harvest, which generally precedes November 1. 

(I) COIIIIBII'l'l The rule 8bould be clarified as to whether 
tree farms contain a growinq crops. 

RBBPOHSII The laat sentence of thia definition states: 
"The term does not include grass ueed for pasturage or trees." 

Section 13 Definition of "legally accessible state 
lands." 

(l)(a) COMMaMT: The tara "right-of-way" should be 
changed to "publicly owned transportation right-of-way• and 
the term easement should be "public access easement of 
record." 

(b) COJUUDI'l': The term should be amended to clarify that 
the term "public" modifies "rights-of-way• and "easement." 

RBBPOH&B: The definition has been clarified by adding 
"public" before "easement" and •riqht of way." The term •ot 
record" has not been added because some public easements are 
not of record and therefore aoae state landa that are 
accessible by the public would be excluded froa the definition 
of •legally accasaible state landa.• The term 
"transportation" could be interpreted to refer to right of way 
tor pipelines and power lines and has therefore not been 
added. 

(2) COIIIlBII'l': (a) The terms •right-of-way" and 
"easement" 4re too vagus. Ace-a should be limited to county 
roads. 

(b) Access should be limited to state, federal, and 
county roads. 

RB8POH81: These teras are contained in 77-1-101(7) and 
cannot be eliminated by rule. section 77-1-203(3) allows 
general recreational use of landa within the definition of 
•legally accessible state landa.• Tbua, the second suggested 
amendment cannot be impl~nted. 

(3) COIIIIBIPl'l Does the definition include an easeaent, 
held by a private individual, to croes both private land owned 
by another person and state land? 

RB8POB8BI Yes. If a parson can reach state land 
legally, the person has a right to engage in general 
recreational use with a license unless the land has been 
closed to general recreational usa. 

(4) COKKBHTI A nuaber or persons commented on corner to 
corner access. The issue is whether, in the following 
diagram, a person who has a right to be on tracts A and D but 
no right to be on Tracts B and c can jump trom A to D where 
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they touch if the person does not touch Tracts B and c, but 
rather only occupies airspace over Tracts B and c. 

~ 
~ 

The following comaents were made: 
(a) Corner-to-corner access is legal and the rules 

should so state and require ranchers to provide 
corner access using a turnstile; or 

{b) corner-to-corner access is not legal and the rules 
should so state; 

(c) The legality of corner-to-corner access is disputed 
and the rules should not address the subject. If it 
becomes a problea, the lessee can apply for a site
specific closure. 

RBSIOBSB: The issue of earner to corner access is 
contested and has not been reaolvad by the Montana supreme 
court. OSL cannot resolve it in a rule. 

(51 COIIIIllfta Are laasa- required to allow 
recraationiata to park on their state le~s? 

aaa.a.&B: In Rule V(l)(a)(iii), DSL has allowed parkinq 
under certain restrictions. 

161 COIIIQIII'fa This definition discriminates aqai.mlt 
lessees of legally accessible landa and favors lesseea whose 
lands are not legally accessible. 
~BI This definition is contained in 77-1-101(7) 

and cannot be changed in the manner suggested by the 
commenter. 

(7) CQIDIWW'I'1 The lesaee should be given 1110re 
consideration than other adjacent landowners. 

RBSPDISBI This definition is contained in 77-1-101(7) 
and does not give DSL the discretion to treat leseeea 
differently than other landowners. 

(8) ~~ Under this definition, a person who is 
driving down a road on state land without a recreational uae 
license could be fined up to $1,000, just for being in this 
state. 

aas~OBSB: This is not correct. This definition applies 
to roads off sta.ta land that are used to get to the state 
lands. FUrthermore, no general recreational use license is 
required to use public roads on state lands. 

8tQtioD lt petinition of •liyestpck• 
(1) COIIIUIIl'l'a The term should: 

(a) include privately owned bison and elk; (b) 
contain the same definition as 81-3-201(3), MCA, wbich 
includes bison and elk; (c) not include buffalo; (d) not 
include horses, mules, and 11-.as because these animals have 
no rights on land that has been leased for grazinq. 

RBSPDM8Ba Section 81-3-201(3) defines livestock as any 
bovine animal, horse, mule or ass, regardless of its age or 
sex and includes llama, bison, &beep and elk. The livestock 
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industry requested the incluaion of other animals used for the 
protection of livestock. 

Comments (a) and (b) are acceptable. comment (c) is 
unacceptable because bison are classified as livestock under 
81-l-201, MCA. Comment (d) ia not acceptable because horse, 
mules and llamas are herbivores which are likely inclusions to 
a ranch operation. 

ltctioa 15 Definition of "motorized vehicle" 
(1) ~~ Snowaobil,. ahould not be included because 

they pack snow and make roads uatl,.s to other people. 
RBIPDBIBa snowaobil .. bavt been removed from the 

definition for a different reason. Under Rule V(1) (b), 
snowmobiling will be allowed under certain restrictions 
because it is a common fora of transportation employed by 
hunters and persons who fiah. 

(2) CDKKBMTI Motorcycles should not be included in the 
definition so that they can go off roads. 

RBSPOIUJBI Motorcycl,. are .otor powered and most 
definitions of motorized vebiclea include motorcycles. 
Environmental impacts froa motorized vehicle use is a qreat 
concern to DSL, the public and 1 .... holders. Adverse uae of 
motorcycles could cause long tera damage to the resources by 
reducing availability and quality of forage, removal of qround 
cover, increased erosion and disturbance of livestock. 
Consequently motorized vehicle uaa ia restricted by rule. 

&eqtioa 11 Definitipp gf •special recreational us•" 
(1) COIIIIBII'J!a Caapinq should be deleted. 
aBBPOBSBa For purpoaee of this rule, camping has been 

limited to leased or lic~ed land but not entirely 
eliminated. For the rationale, see Response to comment 1 to 
Rule V(1)(c). 

(2) CQIUUIII'l': Will IUlOWliiObilee need a special use 
license as well as a general lican .. when hunting or fishing? 

ll&aPOJJSBI No. 
(3) COIIIIBIITI Subatitute the following language for (b): 

"non-commercial activities in which .ore than 10 persons are 
participating or which involve more than two entries per year 
to the same leaaa.• 

RBIPOa&BI It is not desirable to define the size of an 
orqanization or the nwU!er of antriu in this rule. This 
would r .. trict the ability of tba 4apartmant to authorize a 
special recreational use to an organization of less than 10 
persons or for a single entry. 

B!ll.l IV GENERAL RECBWIQNAL USE OF STATE LANDS i 
LlCgNSE REQUIREMENT 

leotiQD 1 
(1) COKKBBTI The la•see should have the right to see 

recreationists' licenses to see if they have legal right to be 
there. The recreationist should have to identify himself to 
the lessee upon request. 

RBSPOBSBa Giving a laaaee the riqht to inspect a 
recreationist's licen88 could lead to confrontation. Also, 
the right to inspect the license is at least a quasi-law 
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enforcement function that should not be delegated to persona 
who have not had lav enforcaaent training. The state could 
incur liability for the lessee's actions in this situation. 
However, a lessee should not be precluded fro• aaking inquiry 
as to the recreationist's status. A provision allowing for 
inquiry has been added as section (6). In addition, a cross
reference to this provision baa been added to Rule x. • 

(2) ~= All kids should be required to complete a 
hunter safety course. 

RBSI'ODB: This is already required via the hunting 
license issued by DFWP. It is therefore not neceaaary hare, 
especially in viev of the fact that the rules have been 
amended to remove predator and va~int hunting from the 
definition of •general recreational use.• 

(3) ~= A person should not be able to enter state 
land to fish in places where there is no water in which to 
fish. 

RBSPOBBB: A general recreation use license would not 
confer this authority. 

1•1 COMKBB71 Use a sticker attached to hunting licanae 
to aave on paperwork. 

RBS~I Because license& IIIWit be available beginning 
March 1, 1992, licenaea have already been printed. Thia 
comment will be considered for future years. 

(5) C~; License should be numbered and stuck to 
car front, rear window, or license plata. 

RBSPOBBB: The license requirement applies to 
individuals, not vehicles. To allow enforcement personnel to 
ensure that all persons who are recreating have licenaea, the 
rules require that the recreationist carry the license. 

(I) ~~ (a) Require proof of liability insurance 
when buying license. 

(b) The cost of liability insurance should be included 
in the cost of the license. 

RBBPOBBB1 DSL does not believe that it has the authority 
to require a recreationist to obtain liability insurance. 

(7) ~~ The lessee should be allowed to set limits 
as to numbers of people and duration of stay. 

RBSI'Cm&B: The law does not allow lessees to set such 
limits unless the state land has been included in a block 
management area pursuant to 77-1-804(6), MCA. 

(8) c~: Minors, or persons under 12 years of age, 
should only be allowed to recreate on the state land if 
accompanied by an adult. 

RBBPO•aB: This concern was raised mainly in regard to 
gopher and coyote hunting. These activities have been removed 
from the definition of "general recreational use." DSL does 
not perceive a need to apply this requirement to fishing, 
which does not involve the use of firearms and hunting, for 
which the hunter safety training is required. 

(9) COKKBBT: Recreationists will damage archeological 
sites on state land. 
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RBSPOBSB1 State tracts with unique or special cultural 
features can be closed pursuant to Rules VII(l) (d) and 
VIII(1)(d), 

(10) COKKBBT: If I purchase a general recreational use 
license in order to recreate on a specific tract and find that 
the tract is closed, I should be able to get a refund. 

RB&POBSBI The license grants access to all leqally 
accessible state lands that are not closed, whether or not the 
right of access is used. No refund language has been 
inserted. 

&totion a. 
(1) COIIIIDI'l: The March 1 license renewal date is unfair 

to snowmobilers who have to gat anowmobile licenae by July 1. 
RB8POB8B: The March 1 date coincides with the 

conservation license and DSL lease renewal date. The general 
recreational uae license is isaued for hunting and fishing, 
not snowmobiling. 

(2) COIIIDDI'l': The recreational use license should only 
be issued for a 90-day period. 

RBSPOBBB: section 77-1-801(1) provides that the license 
is an annual license. 

(l) COIIIIBII'l'l Modify the section to read: "JMy be 
purchased at any authorized license agent of the department of 
fish, wildlife and parka.• 

IUUIJIOII8B1 The suggested lanquaqe 1110re accurately 
describes the license agents. The suggested language has been 
inserted. 

(4) co-mrr: Modify the section to read: ''Any person 
may purchase a recreational use license for their spouse, 
parent, child, brother or sister who is otherwise qualified to 
obtain the license.• 

RB8POBBBI The sugg-ted language would apply the same 
rules to the recreational uaa license as are currently applied 
to the DFWP licenaes. It has been inserted with a minor 
grammatical change and delating the language regarding 
qualifications because there are no qualifications for a 
recreational use license. 

(5) c~: At the time of purchase of a license, a 
person should be notified that be is liable for violation and 
damages or this language should be put in the license. 

RB8PQI&B& The licanae states that the licensee's 
activities are subject to all rules and restrictions. 
Liability for damages is established by the general negligence 
law, not HB778 or these rules. DSL declines to attempt to 
summarize this law in a few words on the license form. 

Sectiop 3. 
(1) Ca..BBTI This section should apply to the lessees 

and lessee's agent as well 88 the recreationist. 
RBSPONIB: under the current wording of the rule, this 

section does apply to the lessee or lessee's agent if he or 
she is engaging in general recreational use. If the lessee or 
agent are performing activities pursuant to the surface lease 
or license, the requirements of the lease or license apply. 
Restrictions, such as the prohibition against off-road vehicle 
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use, could impair the lessee's ability to operate under the 
lease. 

leqtiop t. 
(1) ~~ Are anti-hunters who harass hunters 

considered to be "other person(s)• 
RB8110118•a Yes. 
(2) c~: (a) Lessee must have right to as~ for 

identification, check licenses and ask recreationista to leave 
if they don't have a license or are doing physical damage to 
the land. There are not enough ga.e wardens to enforce these 
rules. Adjoining landowners, law enforcement officers, and 
DSL employees should be able to do so also. 

(b) It should be a criminal act for the lessee to 
threaten, intimidate, or ask to see the license of the 
recreationist. 

(c) Is asking for identification •interference?• 
RBaPa..•: Language allowing the lessee and DSL a.ployees 

to ask to see the recreational uae license has been added. 
DSL declines to allow adjoining landowners who are not leesees 
to check identification because DSL has no authority over 
adjoining landowner&. 

(3) CIDIIJIBlft'a Delete •or attemptinq to make. • 
IUUIPOII8•: The language is intended to prevent har.-.ent 

of persons preparing to recreate on state land (fishermen 
walking to the straa.) who have not commenced actual fishing 
or hunting. These situations are actually part of hunting and 
fishing, however. Therefore, the lanquage quoted ia not 
necessary. Purthermore, it could be interpreted to apply off 
state land. It therefore bas been deleted. 

(4) ~= Add the language of 77-1-801(2) & (3) to 
rules. 
a~r This language requires recreationists to shaw 

their lie~ to ga.e wardens end imposes a misde .. anor 
penalty for violation. The comment is accepted and the change 
has been made. 

(5) COUDI'i'a Adli: "A recreational user shall be 
required to show his recreational use license to any person 
asking to see it, anli this and/or a request to cease and 
desist in order to prevent unlawful uae or trespass shall not 
be deemed interference.• 

JU181'01111J11 It would be an unwarranted intrusion on the 
rights of recreationists to allow any parson to stop the 
recreationist. see response to Comment 1 Rule IV(l). 

(6) c~: This subsection should be eli~inated or 
rewritten to specifically define "interference." 

aB8POMIBa According to Webater's Ninth New Collegiate 
Dictionary, •to interfere• means •to interpose in a way that 
hinders or impedes." This is exactly what the rule is ~eant 
to prohibit. No further definition appears necessary. 

(7) C~l (a) Use •no lessee or his agent• instead 
of "ather person•. Provide arbitration process for lease 
cancellation penalty. 
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(b) The phrase •or other person• should be "or his 
agent" so that the lessee does not lose the lease because of 
the interference of another person. 

a&BPOMSI: (a) The ter. •other person" includes the 
lessee's agent and everyone else. The suggested language 
would unnecessarily narrow the scope of the rule. The 
language regarding loss of lease has been r~oved pursuant to 
the next ca.ment. 

(b) Under the rule as written interference by a person 
other than the l .. see or l ... ee's agent would not be 
attributed to the 1 ...... 

(s) COIIIID'rl The reference to loss of lease should be 
eliminated because the 1 .. •- should not be exposed to both 
civil penalties and loss of leasa. 

au.aa&•: Under the law, DSL b4a the right to do both. 
However, a reference to lease cancellation in this rule is not 
necessary. It has therefore been deleted. 

(t) '•WI (a) The prohibitiOD on interference with 
the recreationist conflicts with the prohibition in Rule 
V(l) (a) tb4t the recr .. tic:mist -y not interfere with the 
leu-'s operation. HoW can tha 1-- entorcs this if ha 
cannot interfere with tlla rac:reatioairt? 

(b) Sectioa (4) vlll praveat 1•- froa obtaining 
evidence of daaaqea or atbar rule violation. 

(c) If a lessee is barding cattle and interferes with a 
hunter, h- ha violated this rule? 

RBB.a.Bir (a) and (b) - Rula X(4) prohibits interference 
with one who is making .lubll general recreational u-. If 
the recreationist is violating Rule V, the use is nat lawful. 

(c) A 1..._ -Y engage in normAl _,,,g-ent functions. 
Herding of cattle would con.tituta interference only of done 
intenti.anally to interfera with the recreatianist and not as 
part of his or bar nor.al .anav..ant activitias. 

(10) ~~ MUat tha laaaee provida access to the 
state tract by gatea, etc.? 

RIIII"CIIIIIII No • 
(11) COIIIIDW1 Tha 1-s- llhould ba able to hold a rifle 

or credit card as avidenca of a violator's iciantity • 
.RUl'OIIIIB: It is doubtful that DSL has authority to 

authori~e the leasee to sei~e a racraationiat•a property. 
Such autbori~ation would be unwiae beca~ it could be 
misapplied by leaaees, who are not trained in law enforcement, 
and could lead to conflict. 

BULl y, GENERAL RECBEATIQlfAL USE OF STAtE I.ANDS; 
RESTRICTIONS 
General cgmaent1 

(1) C~• There abould be no restrictions other than 
restrictions on shooting, leaving gatea open, and littering. 

R&I.OBSB: HB778 requires adoption of the notice 
requirement and restrictions on -ator vehicle use. It also 
authorizes other restrictions to reduce impacts on the land 
and lessees. DSL has adopted other restrictions it conaiders 
reasonable to implemant thasa goals. 
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llqtiop 1 
(1) C~a (a) This section is too restrictive for 

sno~obiles. Sno~obilers have been using old mining and 
logging trails and open hills and this rule makes no provision 
for that. This could say •except for snowmobiles when 
authorized except on cultivated lands.• 

(b) All roads of the depart.ent should be open tp 
snowmobiling unless marked. 

RBSPOIBBI To address this concern, the ter. •snovaobile• 
has been removed from the definition of •motor vehicle• in 
Rule III. There ba. been added to this rule a new subsection 
(b) that allows leas restricted snov.obila use on unleased and 
unlicensed state land. The department declines to open all 
roads on leased or licensed land unless posted as open this 
makes the treatment of snowmobiles consistent with other motor 
vehicles. 

sect1o11 l(al 
(1) ~= (a) snowmobiles, trail bikes, all terrain 

vehicles should be required to stay on roads designated as 
open. 

(b) Are snowmobiles, motorcycles and ATV's restricted to 
designated roads? 

RB8POMBB1 For snowmobiles, see response to previous 
comment. Trai 1 bikes and ATV' a are required to stay on 
designated roads. 

(:Z) COIIXBII'1": Roads not posted as open should be 
considered clo.-11. 

aBSPOMBBI see responses to co-.ents on Proposed 
Amendllent #1. 

(l) ~~ The rule llboulcl require that her
trailers be parked on •dedicated road&•. 

RBIPOa&B; Rule V(l)(a)(iii) regulates parking, including 
parking of horse trailers. Horae trailer parking should not 
differ from motor vehicle parking. Parking within 50 fee.t of 
a customary access point is allowed to address potential 
safety problems. 

(4) ~~ All roads should be open unless deaignated 
as closed. This should includa two tracked trails, jeep 
trails, skid trails, etc. 

RBSPoa&BI In response to the first suggestion, see the 
response to comments on Proposed Amendment #1. DSL may 
designate some jeep roads as open, but this determination muat 
be made on a case-by-case basis to guard against erosion, 
protect water quality, control noxious weed spread, and comply 
with laws which protect threatened or endangered species. 

(5) CDHKBHTl To prevent damage to the land, the rules 
should include a provision regulating what motorists on one
lane roads do when they meet oncoming traffic. 

RBSPOSSB: This is not an uncommon occurrence in Montana. 
DSL has not experienced substantial damage resulting from 
these occurrences and does not believe a rule is necessary. 

(6) COMKBJT: Roads should not be closed, if critical 
for access to other public lands, to preserve elk or griz~ly 
habitat. 
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aaa•o•sa: It is important that DSL have the opportunity 
to close roads where appropriate to protect lessees 
improvements and leasehold valuee, reduce costs of road 
maintenance, provide for healthy and huntable wildlife 
populations, control spread of noxious weeds, and to comply 
with laws such as those which address water quality and 
threatened or endangered species. 

(7) CllllllBiftl Any road a lessee uses should be open to 
the public at all times. 

RBB.a.&BI All persona conducting general recreational 
use on state land are restricted to the same roads. This 
includes state land less ... when perfor.ing general 
recreational use. Surface and mineral lessees also have 
certain rights not granted to the public in their lease in 
regards to access for leasehold purposes. The lessee may also 
have purchased a private easement on the state land granting 
additional access privileqes. 

(8) ~~ DSL should prepare special provisions for 
handicapped recreationiata. 

RB8POK881 A special provision eXpanding the roads 
available for handicapped persona has been added to Rule 
V(l) (a) (ii). 

(t) ~~ Lessee should have authority to give 
hunter permi86ion to drive motorized vehicle to retrieve 
downed game if done in a manner that will minimize damage to 
1--. 

RBBPO»SB: Section 77-1-804(6) does not allow motorized 
vehicle Uli8 off federal roads, state roads, dedicated county 
roads or roads designated by DSL as open for motor vehicle 
use. 

(10) 
routes for 
purposa of 
les-e." 

~= Add: •lessee has authority to designate 
vehicular travel onto or across state lands for 
access to other leased or private land owned by the 

RBSPO•SBI The lessee may apply to the Department to 
designate a travel route across the state land. The decision 
remains with the Department. Allowing the lessee the 
authority would create problems with enforcement, weed control 
and damage determinations. 

(11) CllllllBiftt Lessee should be able to require foot 
access during time. of high .oisture or department should be 
required to maintain roa4s. 

RBS~o•aaa DSL cannot authorize the lessee to impose the 
restriction on Department roads designated as open. The lessee 
may in a serious situation, however, request DSL to impose 
restrictions, or request the road be closed. 

(12) C~l (a) Delate "other county roads" from the 
rule. DSL has no authority to add these roads. 

(b) Limit accessible roads to "county, state, and 
interstate roads" or public thoroughfares. 

(c) Restrict motor vehicles to "federal, state, and 
maintained county road& and others designated by the 
Department." 
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(d) Restrict "other roads" to roads constructed and 
maintained by DSL. 

(e) Recreationists should be able to use the same roads 
as the lessee can use. 

RB8VOBSB; section 77-1-804(6) provides, in part, that 
motor vehicle use on state lands is restricted to "federal, 
state and dedicated county roads and those roads deaiqhatad by 
the department to be open for motorized vehicle use.• Thus, 
DSL does have authority to designate county roads other than 
dedicated ones as open. Most county roads are not dedicated 
county roads. In order to avoid the situation in which 
everyone but a recreationist can use a county road that 
crosses state land, DSL included "other county roads" in Rule 
V(l). However to eliminate conflict over certain roads, the 
status of which may be in dispute, the rule has been amended 
to provide that the other county roads must be established and 
regularly maintained by the county. 

(13) CO~: Lessee should be able to enforce the 
requirement that vehicles stay on the roads. 

a&aPOBBB; Under HB778, enforcement of this requirement 
Ia throuqh a civil penalty aa ... aad by DSL, and, under 87-3-
12~, MCA, criminal enforcement by DFWP. The law doee not give 
the lessee enforcement authority. The lea- may, however, 
report violations to game wardens or DSL personnel. 

(14) COKKIHTJ Vehicles travelling froa one •area• to 
another must be certified as noxious weed-free by the 
department of state lands or a county extension agent before 
driving on state lands. 

RBBPOBSB& It would be unrealistic and impossible for DSL 
or county extenaion agent. to certify vehiclea ae weed free. 

(15) COIIIdii'S't The departaent ahould be more specific on 
defining designated roads. 

RBBPOII&&l For each area, designated roads will be 
indicated by on-site signing or by araa-apecific designation, 
such as preparation of a list of roads that are open or 
closed. 

(16) C~l Motorized vehicles should not be driven 
on fall seeded crops. 

RBB1'0JI8Bl DSL aqrees. Rule V prohibits driving of motor 
vehicles off roads. Rule VI categorically closes land on 
which there growing crops. 

(17) c~: DSL should prepare a statewide travel 
plan that identifies and limits vehicle use to designated 
roads only. 

RBSPOBaB; state trust lands are characterized by a 
scattered ownership pattern intermingled with other federal, 
state and private lands. DSL will cooperate with other 
agencies who produce travel acceas plana (such as BLK and 
USFS) to include roads DSL has designated as open in their 
travel plans. 

(18) COKHBBTl Rules on motorized vehicle use should be 
the same as for Bureau of Land Management land. 

RBSPOMBB; House Bill 778 became law when approved by the 
Legislature and Governor. The law specifically restricted 
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motor vehicle use. Consequently ~torized vehicle use on 
state land could not aatch rules for vehicle use on land 
administered by the Bureau of Land Hanaqement. 

(11) C~l If roads are not obvious, they should be 
marked with wire flaqa. 

aaaPa.s•• If roads are not obvious, they are in most 
instances not open for public access. 

(20) ~~ On line 4, insert: "in consultation with 
the leaseholder• after •oe~nt.• 

RB81'0118•a Under Rule XIII(4), DSL is required to notify 
the lessee before designating as open. When notified, the 
lessee .-y give DSL bis or bar opinion on the designation. No 
additional lanquaqe ia necessary. 

(211 COIOIBII'l'a Allowinq actor vehicle use on designated 
roada may lead to recreationists seeking pra.criptive easement 
across deeded land when designated road eventually croaaes 
deeded land based on use authorized by the department of state 
lands designation. 

a&aPOa&Ba DSL cannot authorize the public to use roads 
off state lands. If tbe public uses a road on privata land, 
it is the respoll&ibil.ity of tbe private landowner to prob.ibit 
that usa so that a pre.criptive ea..-nt is not obtained. 

(22) CCJIIIIIIIWI State aust asiJWie liability for accidents 
resultinq frCIIII recreational uae of "other county roads" since 
they are not dedicated county roads. 

USl'OIJIJBa The ter1a •otber county roads" has been 
modified by limitinq the term to county roads regularly 
maintained by tbe county. These roads are already open tor 
public use. DSL's liability should tberetore be extremely 
limited. 

(2.31 CDIIIIBB'!'I Moat roads 8hould be closed to preclude 
vandalism and nacaasity elL sprayinq for control of noxioua 
weeds. 
~~ This is already addressed with the 

restrictions listed in Rule V. Tbe purpose of the 
restrictions as listed is to limit motor vehicle travel, which 
should limit vandalism and Weed control to a larqe extent. 

(24) C~a Can the public drive on old dedicated 
county roads that have not bean legally abandoned but are no 
lonqer used? 

RB&Pala•a Section 77-l-804(6) provides that dedicated 
county roads on state landa are open for use. They remain 
dedicated until abandoned. 

Sectioa l(b) 
(1) CUIKBBta The rule should ba amended to require 

weapons must be discbarqed away from buildings. 
RB&POII&•a Wherever diacbarqe in the direction of a 

buildinq is not reasonable and prudent, it is already 
prohibited by (1) (b). No further lanquaqe is necessary. 

(21 CQIIIlmft'a Diacbarqe of firearas should be restricted 
within limits as designated by following comaents: J-J/4 
mile, 1\ mile, 1 mile, 3/4 mile, \ mile, ~ mile, 200 yards, 
100 yards, and reasonable and prudent. 
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RB8POB881 The comments show a wide variation or distance 
restrictions perceived to be pertinent. One-quarter mile is a 
reasonable distance, given all the recommendations. 

(3) COKMBaT: Different distance restrictions should 
apply for rifles, shotguns, and archery. 

RBSPOBSBI Different distance restrictions would 
complicate the rules. The inhabitant has the authoritY to 
allow shooting within \ mile of the dwelling. Distance 
restrictions do not apply to archery hunting. 

(4) COKKB&fl Prohibit discharge of firearms on state 
lands adjacent to towns, major highways, or significant 
numbers of human habitations or large towns. 

RBSPOBSBI Rules V, VII, and VIII allow for restricting 
or closing state land to the discharge of firearms when it is 
determined to be necessary in order to protect public safety. 
This provides an adequate system for protection or public 
safety. 

(5) Coaa&ar: How does the firearm restriction apply to 
private buildings adjacent to state lands? 

RBBPOBSBr The disebarge of firearms restriction applies 
to all inhabited dwellings whether on state land or on private 
property adjaceQt ta state land. 

(6) coaal'r Does a bu..UclincJ inhabited only during the 
summer as a classroom remain an •inn&bited dwelling during the 
winter?" 

RBSPOB&ll: No. An inhabited dwelling is generally 
defined as a structure used as living quarters tor a major 
portion of each year. A building used for a temporary 
classroom does not qualify aa an inhabited dwelling. Rule 
VIII allows for a petitiDll to be ~itted in support of a 
site-specific closure for public safety purpoaea. The fact 
that an occupied dwelling ia temporarily unoccupied, such -
for winter vacationa of up to 3 or 4 months, does not render 
the dwelling unoccupied. 

(7) COKKBBrl How will recreationists be aware of 
firearm restriction zones on state lands? 

RB8l'OIUIBI It is the duty of the hunter to know the rule 
and the location of inhabited dwellings. 

(8) ca~: Firearm restrictions should not limit 
ability of inhabitant to control predatars around house. 

llii81'0UBI With the revision of. qaneral. reel:-tionu use 
definition to exclude predator and varmint hunting, the 
restrictions do not limit the inhabitant's ability to control 
predators. 

(II COKKSITI (a) Lessaa should have option of posting 
safety zone around house. 

(b) The land near residences should be marked. 
RUl'OBSB: Nothing in these rules or the rules regulatin9 

surface leases prohibits such posting on state lands up to a 
quarter-mile from the occupied dwelling or out-buildinq. It 
may therefore be dona. However, marking of all land near 
residences by DSL is not practical due to budget constraints. 
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(10) COKKBMT: Department of Fish, Wildlife and Parks 
already has rules regulating tireara use and this rule should 
not be added. 

RB8PON8Bt DFWP does not have specific firearm discharge 
regulations. 

(11) C~t Who will enforce distance restrictions? 
R&SPOM&Bt Ths Departaant of Pish, Wildlife and Parks 

wardens are responsible for enforc .. ent. 
sectioa Uol 
(1) ~= A number of comments on camping were 

received: 
(a) Eliminate this reatriction. 
(b) camping shoglcl not be allowed outaide of designated 

ciUIIpC)rOW!d. 
(c) campinq should be allowed outside of designated 

campgrounds except on lands in crops. 
(d) Allow tent camping without attached recreational 

vehicle. 
(e) camping should only be allowed where it wouldn't 

interfere with lessee's operation. 
(f) Department of state lands should designate a number 

of ca.lllpOJrOIUid.s.. 
(g) Camping should be allowed anywhere but not more than 

14 days. 
(h) The Legislature intended that camping be allowed. 

Evidence of that in that 77-l-804(6) allows DSL to adopt 
restrictions on camping. 

(i) The 14-day limitation should be eliminated. 
RBSPOBBB: DSL is aaending the proposed rule to accept 

the elimination of ths ca.ping restriction outaide designated 
campgrounds on unleased and unlicensed lands due to its 
minimal potential for conflict with current uses. To further 
facilitate this amendaent, family reunions have been removed 
from the definition. on leased and licensed lands, however, 
there is a greater potential tor conflict and interference 
with use. The potential conflict can beat be managed by 
restricting camping to designated campgrounds or through issu
ing a special recreational use license. Tent camping will be 
allowed outside of designated campgrounds on unleased or 
unlicensed lands without a special use license and on leased 
lands with a special use license where it would not interfere 
with the le--'• operation. Camping will be limited to 14 
conaecutive days in order to prevent degradation of campsites. 
DSL intends to designate a number of campgrounds after the 
passage of these rules. 

Section Udl 
(1) c~: A number of comments were received on open 

fires; 
(a) open fires should not be restricted to designated 

campgrounds. 
(b) No open fires should be allowed. 
(c) Open tires should only be peraitted if: attended, 

snow in on the ground, when tent camping and no recreational 
vehicle is present, no tire danger exists, special use licenae 
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is issued. Leaving a campfire without drowning or smothering 
it should be a misdemeanor. 

(d) There is no greater fire danger from recreationista 
than from lessees who burn stubble and slash. 

(e) No tires, even those that are not open, should be 
allowed outside campgrounds. 

RBBPOBBB: (a) - (d) DSL is amending the propos~ rule to 
remove the restriction on leased and unlicensed lands. Open 
fires on leased or licensed lands are restricted to designated 
campgrounds to protect leasehold interest. Existing fire 
regulations require that fires not be allowed to spread or be 
left unattended until extinguished. During periods of high 
tire danger open fires on all lands would be further 
restricted. Because a distinction between leased, licensed 
land and unleased, unlicensed land is being made at tbis and 
other places in the rules, DSL is adding to Rule III a 
definition of "lease• to include grazing and other non
recreation related licenses and ia aaending the definition of 
"lessee" to reference the new definition. This will malta the 
text of the rules more readable. 

(e) Experience indicates that few wildfires are started 
from non-open fires, such as tent stoves and bacltpack stoves. 

sectiqp 1Ct) Interference with lessee's gperatign 
(1) COlalllll'rl (a) Hunti.P9 and discharge of f'ireaJ:m& 

should be prohibited when livestock are present in a pasture. 
(b) Use of firearms that would endanger livestock on 

adjacent private land should also be prohibited. 
RBSl'OBSB; (a) Hunting in the presence of' livestock 

would not constitute interference in all ca&eB. 
(b) Rule V(l) (c) requires usa of firearms in a careful 

and prudent manner. This prohibits shooting that would 
endanger livestock on adjacer~t land. No additional languaqe 
is necessary. 

(a) COIIIUIII'l'; Dogs should be r-tricted on land where 
livestock are g~azinq. 

RBBPOJIBB; The rule as written prohibits. interference 
with livestock by recreationists' doqa. 

(31 CQIIIOIII'l'l Who ia to jucb;e what recreationist 
activity will interfere with liveatock operations? It is a 
subjective judgment and les&ee could overreact. 

RESPOBBBJ DSL will make the ultimate determination as to 
interference. If DSL's determination is appealed, the final 
determination will be made by the courts. 

( 4) COIIIUDI'll Delete this rule. 
RBSPOBSBI section 77-l-804 allows restrictions to 

address inte~ference with the presence of livestock. 
(51 cOIIIIBII'l': What do- "discharge ot firearms that 

would interfere with the authorized use of the tract for 
livestock" mean? 

RBSPOB&BI An example would be a discharge in close 
proximity to livestock. 

Section 1Cf) 
(1) COBBBM21 Le~ly accessible state lands should not 

be included in block management re.trictions. 
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RBSPOMBB: The purpose of the Department of Fish, 
Wildlife, and Parks' block aanag .. ent program is to manage 
wildlife and control the iapacta of hunting on designated 
areas. Subsection (1) (f) has been adopted to allow DSL to 
cooperate in this worthwhile program. 

(3) C~1 Does block aanagement restrictions 
supersede these rules year around or only for part of the 
year? 

RBBPOBSB: The block aanagement restrictions only 
supersede these rules for the time that the block management 
restrictions are in effect. 

(3) ~~ Placing state lands in block management 
area would be an unconstitutional delegation of state 
authority to the lessee. 

RBSPOBSBI This deleqation is authorized by 77-1-804, 
MCA. DSL does not believe that delegation of this authority 
violates the Montana constitution. 

(4) C~l (a) State lands that are included in a 
block management area should not include those of another 
lessee whose lease just happens to be within the block 
management area. 

(b) Only lands that are not legally accessible should be 
in a block management program. 

RBBPOBSB: Although DSL currently allows the lessee to 
determine whether to place a leased state tract under black 
management, OSL does wish to eliminate its authority to make 
this decision for each tract. The proposed changes have not 
b-n made. 

sec;tioR 1fql 
(1) Ca.KB&rl Add: MRecreationists must pack out all 

litter. • 
llB8POJIHIBI The sugqeatad amendlaent has been made with 

slight modifications. 
(2) C~l Lessee should be able to cite people who 

litter leased land. 
RBBPOBSB: DSL cannot delegate to private individuals the 

ability to issue citations on behalf of DSL. 
(3) COKKBBr: You need enforcement provisions, and a 

fine should be imposed of $250 to $500 and well publicized to 
serve aa a deterrent. 

RBBPONBB: violation Of this rule subjects the violator 
to a civil penalty of up to $1,000 under Rule X. It is not 
DSL's policy to publicize violations of its rules. 

(4) COHMBB7~ Leaving a gate open should also be 
prohibited. 

RBSPOBSB: If cattle are present, leaving a gate open 
could be interference, wbich is prohibited by Rule V(l) (e). 
No additional language is necessary. 

section 2 
(1) COKKBRr: Lessee should be notified of any informal 

hearinq concerning depart.ent imposed restrictions. 
RBBPOBBBI No informal hearing is provided for in this 

rule. However, language requiring that the lessee be notified 
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prior to the decieion hae been added. The leeeee may then 
consult with DSL pereonnel informally. 

(2) COKMBITs No restrictions should be imposed except 
for things like leaving gates open, littering, destroying 
property, driving across crops, shooting near buildings, etc. 
These should only result in license revocation. 

RB8POM8&a Additional restrictions aay be necessary to 
protect property and the leaaee•a iaprovemanta and operations. 
They are contemplated by 77-1-804(6), MCA. 

(3) COIIIIBII'ra Print on the back of license: (1) No 
hunting around cattle; (2) Children under 18 years of age must 
have adult supervision; (3) No large caliber rifle fire within 
one mile of a residence or building; (4) No fires except in 
designated areas; (5) All activities limited to daylight 
hours; (6) Licenses are to be shown to any game warden, 
sheriff, official or lessee. 

RB81'0118B: The format of the license need not be 
specified in the rules. The license forma have already been 
printed, but DSL will cons~ thia idea for future printing. 
The first four and last proposed restrictions are considered 
with co-ants on Rule v. Reatricti119 recreationists to 
daylight hours would constitute an wu-easonable reatriction, 
especially for hunters, who often hunt till dark and camp 
(which is being allowed on unleased, unlicensed land) or walk 
or drive out after dark. 

BULB VX. GENERAL RECBEATIPt!AL USE OF STATE I.AHDS: 
CATEGORICAL CLQSUBES 

StctiOD 1 
(1) ~: Delete the entire rule. 
JUUIPOIISB; DSL finds that certain state landa should be 

categorically closed to protect the privacy, safety, or 
property of its surface lessees. The co-ent ia therefore 
rejected. 

(2) COIIIUIII'l': (a) "Land leased for cabin sites or home 
sites" should be clarified as to whether it includes only the 
land on which the hallie or cabin exist&. 

(b) The whole cabinsite should not be closed. 
RBBPOJIIBBa (a) The term includes all the land leased 

under the cabinsite lease or license. The leased land will be 
posted pursuant to this rule. 

(b) cabinsitea are generally s~~~all. In western Montana 
most do not exceed 5 acres. In eastern Montana, most da not 
exceed 15 acres. Closure of the entire cabinsite is therefore 
justified. 

(ll COKKBBT: Cropland sho~ld be closed year-round but 
hunting allowed with the peraiaaion of the lessee. 

RBBPOHSBs Section 77-1-804(3) (b) authorizes closure due 
to "the seasonal presence of growing crops." This does not 
authorize year-round closure. If the lessee wishes to open 
the land, he or she can petition to terminate the categorical 
closure. 

(t) COMKBMTl All state lands with useful structures 
should be closed. 

Mont;1nil Administrative Reqister 6-3/26/92 



-612-

aa&POK8B; Implementation ot this suggestion would unduly 
restrict public recreation. Individual situations in which 
closure may be warranted can be dealt with through petitions 
for site-specific closures. 

(I) C~s How do rules affect administrative access 
by other public resource aanageaents agencies such as the 
Bureau of Land Manageaent? 

RB8»oBSB; These rules have no effect on administrative 
access by other public resource management agencies. 
Ad~inistrative access requires either an easement or a land 
use license from the DSL. These rules only allow for 
designating access routes tor general recreational use as 
defined in Rule III(ll). 

(6) COMMaaf; Categorical closures should also apply to 
summer fallow, stubble, and qrowinq crops whether living or 
fallow. 

aBS.aBSB: DSL does not believe as a general rule that 
walking across stubble and summer tallow is harmful to an 
agricultural operation. Growing crops are categorically 
closed under this rule. 

(7) W; The rule should not provide for exclusive 
use of state lands for ~cial uses such as outfitting. 
~Bt Co..arcial leas.. are not issued for 

outfitting. Issuance of a special recreational use license 
tor outfitting does not exclude general recreational use. 

(8) CQMIII!WI The intent of leqislature was to include 
presence of livestock ae a cateqarical closure. 

RBSP088Bs section 77-1-804(3) does not list presence of 
livestock as a ground for categorical closure. 

(9) COMMBMPl Lands next to large population centers 
should be categorically closed. 

RBBPOM8B1 Site-specific cloaure under Rules VII(l) (h) or 
(k) or VIII(l) (h) or (k) would be more appropriate because it 
provides tor public hearing and consideration of site-specific 
conditions. 

(10) CQKKB8r; As evidenced by the Statement of Intent 
to HB778, the presence of livestock was intended to be grounds 
for closure. 

RB8POMSB; The Stat...nt of Intent states: "It is 
acknowledged that certain state lands will merit closure from 
public recreational uae due to certain considerations, 
including but not limited to the presence of growing crops and 
livestock ••. • DSL is of tha opinion that general recreational 
use can occur on moat tracts where livestock is present, 
especially in view of the fact that it has inserted in Rule 
V(l) a prohibition on activities that would interfere with the 
lessee's activities. To allow closure where substantial 
disruption of livestock occurs, DSL has included Rules 
VII(l) (d) and VIII(l) (j). 

Seotiop 2 
(1) C~: Must federal resource management agencies 

such as the Bureau of Land Manaqeaant petition for access to 
crosa categorically closed state lands for administrative 
needs? 
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RBBPOBSB: Administrative access requires either an 
application for an easement or land use license. 

(2) COKKBMT; Lessees should be allowed to permit 
general recreational use on categorically closed lands at 
their own discretion without having to petition. 

RBBPOBSB: Section 77-1-804(3) does not allow DSL to 
grant the lessee this authority. 

(3) COIIIIBIIT1 Les- should be notified of any hearings 
pursuant to Rule VI(2). 

RBSPOBSBr The suggested amendment has been made. 
Section 3 
(11 COIIIUDIT: (a) categorical closure signs should be 

provided to the lessee free of charge. 
(b) DSL should determine format for categorical closure 

signs and allow lessees to make their own. 
RBBPOBSB: DSL will not provide free signs due to budget 

constraints. The rule has been iUiended to allow lea- to 
provide signs to DSL design and content specifications. 

RQLI VII • GEJfEML RECBEAUQHAL USE OF STATE LANDS; 
PRQCEQURE FOR SITE SPECIFIC CLQSlJR.ES PilOR TO SEPTEIIBP 2. 
BOTBr Be-uae au1- n:t iUid vx:u: ac. v~ .~. : =-•••• 
applicaJ:al• to both ral.- are~-- Ulld.r 11111.• n:t:t bat:. 
were conai4are4 to I:Ja camaaata oa lblla vn. W1Mia ~ oa 
auls n:n re-ltsd iD - _n,__t:. to ti:Jat:. rule, a ~lal. 
ameadlaent baa been Ude to Rule V'l:I. 'f1le ~ta applicable 
to Rule VII only are ...-arise4 ~. 

Section 1 
(1) ~: Delete whole rule. 
RBBPOBSBr Section 77-1-804(1), (2) and (5) require 

adoption of site-specific closures rulea. 
(2) CQJIIIal'l In sub-ction (1) (b), althougb 

recreationists begin using state lands in March 199~ 
(especially gopher and coyote hunting), site specific cloaurea 
will not be implemented until September, 1992. 

RBBPOBBBI Because predator and varmint huntinq has been 
removed from the d~initicm of general recr-tional use, the 
petition process will be complete before mny hunting can 
co~ence. The effects of fishing are much lees. No interim 
closure procedure, other than eaergency closures, will be 
in~ed in the rule. 

(31 ~~ Subsections (1) (a), (1) (b) and (1) (h) 
should be deleted because they must be based on a history of 
general recreational use. This rule applies only to 1992, a 
year for which there will be no hiatory of general 
recreational use. 

RBBPOBSBI On unleased, unlicensed tracts and on certain 
leased tracts there is a history of recreational use. Also, 
tor state tracts that have been closed to recreationista there 
may be a history of recreational use on adjacent non-state 
tracts. 

(4) C~; Because these rules will not take effect 
till mid-March, move the dates to April 1 for closure 
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petition, April 15 for posting of notice, and May 15 for 
objections. This would allow cloaurs before fishing season. 

R&aPOHSBa This co.aent has not been accepted because DSL 
anticipates a number of petitions filed the first year and 
other program start-up taaka will strain its personnel under 
the existing schedule and aight prove impossible under the 
sugqested schedule. 

(5) ~~ Allow lessee to close land if a land 
management problem art ... because of recreational access. 

RBSPOBBB1 Section 77-1-804 provides that closures are to 
be Jaade by DSL. If the 1-s•• for-- a manaqe~aent problem, 
he or she may petition for closure under Rule V(1). 

section 3 
(11 COBaBat: Durinq first year, lands should be closed 

when the petition ia subaitted and while public hearing held. 
a&BPORSB~ Section 77-1-804 provides that there be an 

opportunity for a public hearing .uat be held before closure 
can occur. Al80, becau.e prlldatar or varaint hunting have 
been alim.inatecl froa the darinition of general recr-tional 
use, no nuntinq will occur on any tract befdre a decision has 
been. JAde on a cl.aaure petition. 

(21 11 Hh WI Paragraph (l) (c) (iii) should be 
eliminated. Rejection of a petition does not mean that 
cancli.tions would not change within the nllXt: year so that a 
petition would have merit. 

IIBBl!OUB: The ~Nggestad amendment has been made because 
Rule VII applies only to the first year of the proqram. There 
will be no. prior year's plltitians for the first year of the 
program. 

BULB un. GEIIERAL BJSCRQTIOlfAL USE OF STATE LAMPS; 
PROCEPUBE PQR IJlTE SPECillC CLQSUBIS APTER. SEP'!'EMBEB 1. 1992 

CilqFfl CQMDtll 
(1.) CUdBII'i'l This rule is too broad in that it gives 

the lessees too many options. 
R11111'01181t The coament makes no specific suggestions for 

ameudlaent of the rule and cloee not incUcate which qrounds are 
not justified. Therefore no chanqe h- bean made. 

(2) •:r••••ws Burelll.l of Land. Management is concerned as 
to haw the rules will affect administrative access to BLM 
lands. Must BLM provide a .aaaive inventory of a~inistrative 
access needs prior to impleaentation of the regulations? 

RIBva.al: These rul .. do not atrect a~inistrative 
access. Administrative access must be obtained by easement or 
land. usa licenaa. The BLN does need to apply for easements 
and' land use licenses, but it does not need to be done in 
entirety prior to the implamantation of these rules. 

(3) c~: Leave. the grounds for closure open-ended 
by including in the introduction to (1) the phrase "including, 
but nat limited to.• 

RBSPOBSB& Because closure of a tract prevents public 
access, closures should be granted only when the rights of the 
lessee would be substantially iapairad or there are other 
substantial public policy reasons for closure. The list in 
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the proposed rules is a comprehensive listing of these 
criteria. If experience in administering the rules reveals 
that a category should be added, the rule can be amended. To 
leave the criteria open-ended would authorize many petitions 
that would not be granted. This would not be efficient for 
the petitioners or DSL. 

(4) C~t Allow closure if the tract is of little 
recreational value and is in the middle of the lessee's 
operation. 

a&SPOBSB: If substantial disruption of the livestock 
operation would occur, closure is allowable under Rule 
VIII(l). No additional grounds for closure are therefore 
necessary to accommodate the commenter. 

(5) ~~ Add the following as grounds for site
specific closure: •an i-inent threat caused by potential 
substantial public use, of immediate, irreparable property 
damage or bodily injury or the leasehold tract or on adjacent 
land." 

RBSPOBSB: The comment is accepted and the rule has been 
amended with a minor modification. 

(I) ~~ Allow site-specific closure if a state 
tract is extremely valuable for outfitting and general 
recreational use would decrease that value. 

llUl'OIISBt Closure of these sections would diminish 
revenue from recreational use licsn-a. DSl. dacl~ to 
incorporate the suggested change at a time when it is noe 
known how many recreational use licenses will be aold ~ the 
economic study on recreational use has not bean completed. 

(7) COKKBB7: Rule VIII appears to allow closure at 
DSL's discretion without proof of involved users. 

RBSPOBBBt If persons who object to closure believe that 
damage was not caused by recre&tionists, they ~~~ay state t:hiJI 
at the hearing or in writing. DSL will coneidar this 
teatilllony. 

(8) COKHBITt Make protection of winter wheat a 
criterion for site-specific closure. 

RBSPO.Bit The definition of •growing crops" in Rule III 
has been amended to include winter wheat even during dormancy. 
Therefore, land in winter wheat is categorically closed under 
Rule VI. 

(9) COKKB¥Tz Site-specific closure should be allowed to 
protect the confidentiality of tba mineral lessee. 

aBSJOH8Bt The extent of a ainaral operator•• riqbt to 
keep information confidential is currently tbe subject of a 
district court case in Helena. DSL declines to adopt a rule 
until a decision has bean reached in that case. 

(10) COIIIlllft: The lessee should be able to prevent 
recreational access during periods of drouqht. 

RB8l'OM8BI Rule VI(l)(e) categorically closes land on 
which DSL has declared the danger of fire to be ex~ema. This 
is adequate to curtail activities that could cause fire during 
periods of drought. 

&u»sectioa fllfpl Threatened. endangered. or sensitive 
species. 
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(1) c~: Will lands closed under these criteria be 
closed year-round? 

a88.0.8BI Lenqth of closures imposed under this section 
will be determined on a eaae-by-caae basis. Some closures may 
be year-round and others only seasonal or temporary. 

(2) ~~ All of Montana could be inhabited by 
threatened or endangered apeoi... SCientific studies on these 
species lack credibility. 

JlB8110118BI Althouqb llontana bas not been surveyed 
completely tor the preaaaaa of thr .. tened or endangered 
species, it is unlikely that the entire state is occupied by 
theae species. Before makinq site-specific closures under 
this subsection, DSL would determine whether recreational use 
would be likely to have an adverse effect on the species in 
question. The departaent is not prepared to comment on the 
credibility of qnidentified .cientific studies. 

fqbalatiog C11Cel Wildlife Protection 
(1) c:aaat& Are- with sutficient wildlife cover 

should not be clOIHid. 
a.noaa: If there 1a sutficient cover on the tract or 

nearby an4 wil.d1Ue ia ~ otb.enii- threatened, the tract 
would nat t. c1oAcl UlliiUu' thia criterion. 

(2) c;c_wp, only birthinq and hatching areas should be 
protected. 

RUI'O'P'J!& Other areas such as breedinq or cover areas 
may al.liiO be ilaport.lmt for wildlife. 

IJJibawtioa CU Cfl Haxigua Jfaed Control 
(1) mnpwt a.creationiata llhou.ld not have to pay 

[suffer] for weeds spread by the 1-aea. 
R.IUW~ If si.9Di!icant noxious weed ~~~anag-ent qoals 

ca.n ba acb..ieved by claallre, then cloaure should be allowed, no 
matter how the weed& were introdUCed. However, DSL would 
consider the puOUc• a intareat: in recreatinq on the tract in 
determininq tba duration of the closure. 

(2) cu•BWt Becauae the public is already paying for 
weed cantrol., a cl.o~• for weed cant:rol should preclude the 
lasaaea froa using the tract alao. 
~ Claaure under thi.a rule only applies to 

general recreational u-. Once closed, the lessee cannot use 
the tract for gaperal recreational usa either. Regulation of 
other usa& ia beyond. tha acope of these rules. 

(3) QOMIWIPI Land .COuld not be closed due to weed 
infestations becauae .any infeatationa predate the 
recreational access proqraa. 

RUI'OBSBI Closure -y be necessary in order to inhibit 
spread of the weeds from general recreational use. 

(4) c:aiDIB&fl Add at the end of this rule: "and 
management of noxious weeds under an approved county weed 
mana~nt plan." 

RBBPO.S~ Not all counties have county wead manaqement 
plans. 

(5) c~: Because all activities have the potential 
to spread weada, (l)(r) should be eliminated. 
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RBSPOBSBr Section (l)(f) is designed to allow closure 
should significant infestations occur. It will not be 
interpreted as broadly as the commenter suggests. 

89bseo\ioa f11fql The presence of buildings. structures 
or facilities. 

(1) COMKBBTr Areas with buildings should only be closed 
to hunters with firearms or rifles. 

KBSPOBSB: Closure prohibits all general recreational 
use. However, the result desired by the commenter could be 
accomplished through a site-specific restriction under Rule 
V(2). 

S»batqtioa (11(11 Substantial disryption of livestock 
management on tbe tract. 

(1) COIIIIBII'fr (a) A niUiber of persons indicated that 
"any" disl'Uption, rather than •substantial• disruption, should 
justify closures because any disruption will adversely affect 
the lassee and because substantial disruption is difficult to 
prove, especially when the le&&ea lives a lonq way froa the 
leased tract. Others stated that it places an unfair burden 
on the lessee. 

(b) silllilarly, others recO!l!m8nd.ed that tracts be closed 
to recreational ace- wbila cattle are qraziiiiJ or wbile the 
state tract is included in an area INDject to qrazi119 during 
the lessee's normal rotation. 

(c) Similarly, one person sugqested chanqing •cal ving, 
l<Unbing .. to •livestock grazi119. • Another augAJ&&ted adding 
"grazing or feeding." 

(d) Other colUienters stated that the mere presence of 
livest.aclt should not preclude general recreational use. One 
stated that "disruption'" should be detined better bec:auaa -
anima~s, such as sheep, are easily disrupted. Severu s:tatad. 
that the leaaea could arrange his g:ra.ai.ng rotation to avoid 
state tracts durinq hunting •-son. 

(e) One commenter said that acceaa &hould be controlled 
jointly by the state and the lessee so the laaaea do8e not 
ha.ve to alter nor111al JII.IUJagemant pattents. 

JUUQOBSIU Disruption of certain operations, such as 
calvinq, lambing, or shipping, should be gro~ for cloaure. 
However, ~inor disruptions of livestock sbou~d nat. outweigh 
the public's interest in recreating on the tract. The rule 
has bean changed accordingly. DSL cannot del89ata ita 
authority to -ke closure decisions to the lessee.. However, 
DSL will consider the lessee's input in making closure 
decisions. 

(lt) COIIIIDJTr The effect of traffic should be added to 
this criterion. 

B.B811Q118Br The effect of traffic will be cons.idered in 
deter.ining whether disruption has occurred and the extent at 
any disruption. 

(3) COJIIUDI'l'r The phrase "on the tract" should be 
removed. 

RBSPOHSB: The language has been removed so that the 
effects off the state tract can be considered. 
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(4) C~l The state should provide the closure signs 
to the lessee. 

aBS•oasBz Due to budget constraints, this comment has 
not been accepted. 

(5) C~l Leeaeea should not have to pay rentals 
from the time during which their cattle are removed due to 
recreational use. Any disruption would require the cattle to 
be taken off. 

a88PD81B& The purpo88 of this rule is to provide for 
closure when an unacceptable amount of disruption is 
occurring. Thus, tbe 1 ..... • • .achanism for dealing with this 
situation is a closure petition rather than relief from the 
rental obligation. 

ltctioP 3 
(1) ~; Subsection (a) opens the door to special 

interest groups to close dDVn all state lands because of 
threatened, enda!MJared, or 11ensitive species or to mineral 
development or tillber harvestinq. 

1d81108&t Any person, corporation, orqanization or 
agency is free to petition for sita-epecific closures using 
the proceduras in tbis section. !a.ch petition would be 
cons.iderad. on ita: ova merits. There is no guarantee that a 
petition -ld be qrlllltad. 

(2.) ca&Dift A number of perscma stated that the 
January Jl. dead.li.ne for subai-ion ot petitions llhould be 
changed because ranchers -y not be in a poaition to ..Xe 
management decisions by January 31. A date of April 1 was 
suqgeated. Anatb.er person a.uqgeated that there be no 
deadline. Ano~ swqgested allowing short closures, such as 
for moving cattle betw- pastures, within 30 days notice to 
the area offica. 
~~ A scbedule is necessary to allow DSL personnel 

to plan their work schedul.aa. The. commant &Qggesting a 
modified schedule is accepted with soma modification of the 
suggested schedule to acco.modate DSL administrative needs. 
The suggested temporary closure on 30-day notice does not 
allow OSL sufficient time to comply with the legal requirement 
to provide public notice, opportunity to object, and 
opportunity for bearing. A shortened schedule, using an April 
1 petition date to allow a decision before September 1, has 
been adopted. PUblic notice of hearing by posting has been 
substituted for newspaper notice, which is more time 
consuming. In addition, the deadlines in Rule VI have been 
adjusted to allow for petitions to lift categorical closures 
to be filed by April 1. 

(J) ~~ After site-specific closures are in effect 
under (c), must the Bureau of Land Management go through the 
petition process if additional administrative access needs 
arise? 

RBBPOBBB: Administrative access by the BLM requires an 
easement or land uae licenae. These rules have no effect on 
the existing requirements for easement or land use license. 

<•l c~r Under (c)(iii), a petition should not be 
dismi~ if there have been changed conditions. 

G-3/26/92 



-619-

RBSPOWSBI DSL agrees. Language implementing this 
comment has been added. 

Section t 
(1) COKKBWTI This section provides for posting of 

notice of a closure on specific tract only at the courthouse 
in the county where the land is located and the DSL offices in 
the area and unit where the land is located. A statew'ide 
listing is to be available in Helena only. Thus a person 
living in Missoula would not have notice of a proposed closure 
in eastern Montana. At a minimua, persons should be allowed 
to request to be notified of closure petitions for tracts for 
which they request notice. 

RESPOHSBI For administrative efficiency reasons, DSL 
does not intend to maintain a list of persons desiring to be 
notified in the event a particular tract is petitioned for 
closure. Persons may obtain this information by requesting it 
from DSL after the deadline for filing of petitions. No rule 
amendment is therefore necessary. I 

sectioa 5 
(1) COKMBHT: This section should more clearly state 

that public notice and hearing are required for a DSL 
initiated closure. The rule only references petitions. 

REBPONSB: The suggested change has been made tor public 
notice. A public hearing is required only if an objection is 
filed and a hearing is requested. 

(2) COKKB»T1 This section appears to leave users, such 
as snowmobilers, out of the closure decision process. 

RBSPOHSB: section (5) allows any person, including 
snowmobilers, to object. Users such as snowmobilers may find 
out about petitions for site-specific closures by reviewing 
the public notice posted, by May 1 each year, at the county 
courthouse, the Departments' unit office, area office and aain 
office in Helena. Prior to any decision by the Depart•ent, 
users may object to the closure proposal and request public 
hearing to comment and provide information. 

(ll COHKBBTI The lessee should be notified of any 
objection or hearing. 

RESPOBSBI The suggested amendment has been made in 
section (6). 

8eptiOD 10 
(1) COMKBBTI (a) Signs should disclose type of closure 

(permanent, temporary, emergency, etc.) and duration of 
closure; also lessee's name, address and phone number. 

(b) Replace "lessee" with "petitioner". Lessee should 
not be responsible for signing if someone else requested the 
closure. 

(c) Signs should be cost shared b~tween the department of 
state lands and the lessee. 

(d) Recreationist or department of state lands should pay 
for signs, not lessee. 

(e) DSL should be responsible for posting all signs. 
RESPOBSB: While the final design and content of the sign 

has not yet been decided, it is intended that it will contain 
the type and duration of closure. The final decision to adopt 
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the closure is made by the De~t and therefore the 
lessee's name, address and phone n~r will not be on the 
siqn. Under 77-1-804(2) it is the duty of the lessee, not the 
petitioner or DSL, to post the closure. Due to budget 
constraints, DSL will not post, provide or cost ahara the 
signa. However, lanqull9e allowinq the lessee to make the 
signs to DSL specification. has been added to Rules VII and 
VIII. 

(2) COIIIIIIft: (a) IIUIIt temporarily closed lands be 
posted? 

(b) Does the law require me to post and remove signs 
every ti- I 110ve my cattle? 

aaal088•r (a) Yea. section 77-1-804(2) requires all 
closures to be posted. 

{b) Mere presence of cattle on the tract does not close 
a tract to general recreational use. If a tract bas been 
t-.porarily closed under RRlea VII or VIII, the proposed rule 
provid- that the 1-- -t remove the signs at the end of 
the closure period. Thia does not apply to seasonal closures, 
however. 

legt,iga 1.1 
(1) ~~ There ebauld ba inaerted a provision tar 

extending an ~ cl08Ura for the duration of the public 
notice, hearing, revi- proceaa if a -IIIIOJial or permanent 
closure appears to be warranted. 

JlBII100M8a& The rul.e hae been ...ended to allow the 
emergency closure to be extended W·ithout specifying a 
limitation on the period ot extension. 

sectioa u 
(1) ~~ Unleaaed tracts should be reviewed at 

least every three years. 
IUIII»oolaal: There is no reason to review unleased tracts 

on a different interval fro. lea-.4 tracts. Since the most 
c~n length of lea .. is ten years, it is appropriate that 
unleased tracts also be reviewed every ten years. However, an 
awkward phrasing in the rule has been clarified. 

(2) COIIIIBil'rl The 1-ee aboUld be notified in writing 
of a closure review. 

RBSPOBSB: This suggested amendment has been made. 

RULB n:. GElfEBAL RICBEATIQNAL QSE OF SlATE LAHPS i 
NOTICE TO LESSEE§ 

BtctiQA 1 
(1) COIIIIIIft: Recreationists should be required .to give 

advance notice, of: 24 ~a; 5-7 days; within 30 days ot 
use; sufficient to allow tor adjustment of ranch operations. 

RBIPo•s•s Recreationista aay not always know which 
specific tract of land they will access for general 
recreational purposes ahead of time. With the proposed change 
to the definition of general recreational use in Rule III, 
lessees will be aware ot the time period that most 
recreationists may require access to the state land. 

(2) COKKBBr: Recreationist should not be required to 
notify the lessee. 
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RB8POB881 Notice is required, at the lessee's 
discretion, by 77-1-806, MCA. 

(3) c~a customary accees points miqht be difficult 
to identify in the snow and not be suitable for snow.obiles. 

RB8POBSB1 DSL aqreee climatic conditions could reeult in 
limitinq use and identification of these sites. 

(4) ~~ DSL abould pay for notification siqna. 
RBBPOBBBI Due to budget constraints, the rule baa not 

been amended to require DSL to pay for these eiqns. 
(5) CQIIIIgfa Recreationist ebould ):le required to 1-v• 

a message on 1e&aee'e telephone recorder, if available. 
RBSI'OIISBI Lanquage illpluanti119 this suqqestion baa been. 

added. Rules have been amended to provide tor notice by 
telephone answering aachine. 

(4) ~: (a) Is a single notice sufficient for tbe 
entire year? This should be clarified. 

(b) Notice sbGuld be for the entire sea.on. 
llB81'01l88a The rule has been a-nded to provide that 

notice is effective for three co11&41CUtive day• uau.- t11a 
lessee agrees to a longer period ar unl- the ~iat 
is ~kinq on iQI extended back country uip that WI:IQld 
render additional natice ~ibla ar extraaely ~
One purpose of notice is to allow the 1 ..... to not~ tlla 
recreationist or hi& Jllilllaq811lent activit!-. Malt.ing notica 
effective far the eatire season WOIIld daf-t thia ~-

(7) ~~ Lessee Should post notice of activiti
they are conductinq an state lands. 

Ulll'CmiiBl 'l'tlat is. the purpose of the personal or 
telepho11e notice. section 77-1-804 provid- that 0118 ~ 
ot the notice ruquiramant is •miniaizinq impact upon. tba 
leasehold iDtereat. • 

(8) caaJDirl I.t is unclear in the rules tm.t h~ 
when the. recreationiat enters state landa at ot:ber than 
customary a~ point& and doaaD't- a notifi~on sign. 

BJUI»Q1181b The 1- and rule impo- upan the :recraationiat 
the duty to find. the customary acc:eas point and leave notaca. 
I.f he or she daaa not. the recreational usa licaD&a ~ be 
revolted pursuant to Rule IX(S). 

(!II) CCIIIIIIIII'!!l Tha rule shou~d be eHminated and it 
should be the sole responsibility of the recreat:i mri IJt to 
notify the le-. 

RB81'011BB1 Section 77-1-806 requires the lesaea to IIUika 
himself ~vailab~a for notification. 

(10) CUNl&i£¥ The DSL should provide names and 
addresses of las .... requiring prior notification. 

RBS.aBSaa Thill suqgestion h- not been inc::orporated 
becausa the lld.dltiDn4l workload it would craat• cou.ld not be 
carriad out at current staffing level&. 

(11) COMIIDI'I The lessee should have the. ri~t to 
reject the recreationist upon notification. It is t.portant 
for the lessee to be able to limit the nUIIIber of persona uai.ncJ 
the tract. 

RB8•a11&81 Under 77-1-203(3) and 77-1-801(1), a parson 
who purchases a recreational usa license may encptCJe in genera~ 
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recreational use of state lands without the lessee's 
permission. 

(12) c~; Will notification apply for 
administrative access by other public resource management 
agencies such as the bDreau of land management? 

RaSPQISB; The notification requirement applies only to 
persons engaging in general recreational use. 

(13) ~~ The tar. •anyone• is all ancompassinq and 
conflicts with •recreational ~· used elsewhere in the law 
and rules. 

RaSPOKSB: The tara •anyone• in Rule IX(l) is modified by 
the phrase •entering tbe l..-.bol4 for qeneral recreational 
use. • The suqqeated ~ ~ not been made. 

(14) COIIIIIIII'ra l!fcR:itication ahCNld be on a •per use" 
basis. 

RBSl'OIISB: The rule ba8 been IIICidified to provide that 
notice may be given for three COIUMKNtive days only. This 
will provide the 1- with a qoad idea of the nwdlar of 
people on the tract vitbout raquirimJ wm~ repetitive 
notifications. 

(15) COIIIm!B' 'rb8 n~~:raatiollt.t sho~ld be able to 
provide notice by aeadiaq a fcm. to a c:entral location. 

RUPOirBBs See:ti011 17-1-806 reqaires that tbe 
recreationi.Bt a.tta.pt to contact tba 1- to minimize ilapact 
ou the leaeehold i.Dtareat aad to learD pri va.te property 
boundariea. 

(16) COIIIIIIII'J!': Notification ahoul.d be limited to a drop 
box or sio;p1-in u..t. Thia --u4 pr01110te uniformity and avoid 
confusion. 

RBSl'OIUIIll sae ~o- to the imlaectiately pr...:::eding 
comment. 

( 1.7) 1 t I-. llbaul4 raqueat perm:isai.nn from DSL 
at least six mmrt:hs in adv&DCa, in order to require prior 
notification. 

RBSPOKS~ Section 77-1-806 allova the lessee to require 
notice by poatinq state lan4 without DSL approval. 

(18) COIIIUIIIf: (a) Notitication by -11 should be 
allowed. 

(b) Notific&tion by .ail should not be allowed because 
in some areu mail ia daUV411:ecl only three timea a week. 

(c) Notification by aail abould be ~lloved; if allowed, 
then require a 5-day advance notice. 

RBSPORHt See response to CoiDIIlent #15 above. 
(19) Ca.KBRTa It is unclear what will happen should the 

lessee fail to adequately poat a request for notification. 
RE81'0118&1 If posting is inadequate, the la-ee is not 

entitled to notice. The rule has been amendad to clarify that 
the recreationist ~U4t notify only if the posting meets the 
requirements of the rule. 

(20) COHKBart You need to define "customary access 
points." 

RBSPOIUIB: A defi.n.l.tian has bean added to Rule III. 

G-3/26/92 Montana Admillistriltivc Hegister 



-623-

(21) COMMBBTI The lessee should not be required to 
maintain legibility of the siqn. Due to vandalism, this will 
be a constant chore. 

RBS.aaSB& If the lessee wishes to have notice, the sign 
must be legible. The lessee can maintain legibility most 
effectively and economically. 

(22) COIIIUIII'I'& There should be added a provision" that, 
if the lessee's sign is illegible, the lessee aay tack notice 
at the customary access point • 

..a.a.a•• If the leas .. 'e sign is not legible, notice is 
not required. A provision clarifying that notification is 
required only if posting pursuant to ( 1) has occurred has been 
added. 

(23) COIUUDI'f: Personal notification sboulci be required. 
KISPOB&BI Por convenience of the recreationist and the 

lessee, DSL will allow telephone notification. The p~s 
of notification can be aCQOmPliahed by telephone notification. 

(2•1 CCIIIIIDY& Subsections (c) and (d) rmauld be -nded 
to require clear and unambiquous direction. usin9 ~opriat:a 
lllileaqea to the 1-'s r-idence IUld the cirop box. 

,......_., Tbe rules bave beaD a~ to recpd.re clear 
directions. The ward '"wsallbiguoua• baa not beeR addell becau
it ia 'UK:OIIIp&aeect iD •clear. • llileege is not nec.....-y in all 
situations and baa therefore not baeD ackled:. 

Mqtiqg jl 

(1) CGBHft& Drop boxes ahou1d not be allowed. 
JtJIIDOII'IIBt Drt~p bcl¥ea are the only llleJUUI that DSL ha8 

been able tG identity to provide an alternative ID8alla ot 
nctification, which is required by 77-l-a06(l). No ot:bar 
alternative notice matllads were suqqested to DSL duri.DcJ the 
comment period. Mail. notice wa.s suggested - a priaaa-y 
notice, net an alternative notice. Mail wouid not be suitable 
as an alternative - ~use it wou.ld not provide tiaal.y 
notice to the leaeee. 

(%) ca-t*ft& Drop bcmes sbou.ld be paid for ar put up by 
DSL. 
~~ Due to budl;et constraints, this ~ baa 

net b- accepted. 
(:f) coaaftl Who will ensure the drop boX is in place.? 
llBSPOJISIU It is the less-'s re&ponaihility to. enaure 

that the cirop boX ia in plAce. 
(t) COJIM..,.: How will recreationist knew. it no drop bolt 

exists? 
RBBPOMaB1 Rule IX(l) requires that the notification sign 

posted by the lessee identify the location ot tbe nearest drop 
box. 

s•otiva• 3. t &P4 ; 
(1) ~~ Telephone notification of lessee should be 

between the hours of: 
8:00 a.m. to 
6:00 a.m.. to 
7:00 a.m. to 
8:00 a.m. to 
8:00 a.m. to 

5:00 
9:00 
9:00 

10:00 
6:00 

p.m. 
p.m. 
p.m. 
p.m. 
p.m. 
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Ra&POK8BI Many leaaeea objected to peraona at their door 
or on the telephone at 6100 a.a. and after 9:00 p.m. The rule 
has been amended to require that notice be between 7:00 a.m. 
and 9:00 p.m. 

(2) C~a (a) Notification must be absolute in 
counties with over 6t state land. 

(b) Notices abould be required without lessee posting. 
aBBPOKBII section 77-1-806 providea that the 

notification requirement is at the discretion of the lessee 
and that, if voice contact is unsuccesaful, an alternate means 
must be provided. That atatuts aleo provides that the lessee 
who wishas to be notitisd auat poet notice of this tact. The 
reqwasted changes cannot be -de. 

(3) CQIIIIBII'n The recreaticmist should be required to 
notify the lessee by telepbone or in person unless the 
distance to the telephone tor leaaee or lessee's agent is more 
than ten ailes. 

ai8POBSB1 There is no objective standard by which to 
judqe whether the distance llbould be five or ten lllilas. 
Therefore, because very r- people objected to the five lllile 
staruiard, the propoaad a-'Mnt baa not. been adopted. 

C•) ~~ (a) ltatiticatian llhauld inclucau 
Recreationist's name; Racrastioniat's address; 
Recreationist's phone number; Recraationist's vehicle license 
number; Reer-tionist's conservation lice~~&e nWIIber; 
Recreationist's social security nuaber; Type of recreation, 
i.e. elk huntinq, vermin hunting, etc.; Use of hor- or other 
stock. 

(b) NotLtica.tion should include: Recreational License 
Number; Adctraaa. 

JUI8lK:IIIIIaa Tha ru.la baa beaD ._dad to require the 
recreationist to provide naae, addraaa, and recreetional us.e 
license number in acldit:i.on to ~and datee of u-. This 
infOl:'llllltion ia adaiplate to allow laasee to identify the 
recreationist. 

(5) COIIIIa!rl Notification forms should be provided when 
general recreational uae liceD.Be is purchased. 

IIBBl'OKSB: Due to budqet ccmstraints, a form. will not be 
provided. 

IJJI.I I. GQEBAL RECIPTIPHAL. QSE OF SDTE I.ANDS; CIVIL 
PEJfALTlES 

SeqtiOD 1 
(1) COIIIIBII'r: A criminal penAlty should be iliiPO&ed for 

off-road vehicle uaa. 
RBSPOHaa& under 87-3-125 and 87-1-102 off-road or off

trail motor vehicle use by hunters is a criminal offense. For 
violations by persona fishing and those hunters who are not 
prosecuted under those statutes, DSL may assess a civil 
penalty under this rule. 

(Z) ~~ Delete the leaaee froa being assessed 
civil penaltiea under Rule X. The lessee should not be held 
ac.countable for recreationiat violations. 
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RBSPOKSBI Because a recreationist ~ay be assessed a 
civil penalty for violation of the indicated rules, lessees 
should also be subject to civil penalties for violations of 
those rules. Under this language, only the lessee's 
violations would be attributable to the lessees. Rule V 
(restrictions) was inadvertently omitted from the list of 
rules the violation of which results in a civil penalby. 
Because 77-1-804(8) provides that civil penalties are 
assessable for violation of restriction rules, Rule V has been 
added to the list. 

(31 COMKBBT: Fines are excessive and will li~it the 
recreational use at state lands. 

RBSPOMSB: The maximum fine is set by 77-1-804(8) at 
$1,000. Because some offenses may warrant this amount of 
penalty, DSL declines to lower the maximum by rule. Under the 
criteria in Rule X(2), however, many penalties will be below 
$1,000/day. 

(4) COKKBBT1 Criminal and civil penalties should not be 
imposed for the same violation. 

RBSPORSB: If a criminal fine is levied, DSL would not 
pursue a civil penalty. For most violations, however, no 
criminal penalty is provided by law. Language providing that 
DSL will not impose a civil penalty where a criminal penalty 
has been imposed has been added. 

(51 COMMBBT: Rules should impose existing penalties 
rather than $1,000/day. 

RBSPOMSB: See response to comment (3) above. 
(6) COKKBBT: Fines for damaging state land should be 

stiff, such as $4,000 - $5,000. 
RBSPOMSB: Under 77-1-804(8), the maximum civil penalty 

that can be assessed for violation of the rules is $1,000. 

RVLI II, GENERAL RECREATIONAL USE OF STATE LAffDS; 
DAMAGE BEIKBUBSQENI, 

Section 1 
(1) COHKBBT: (a) Either DSL or DFWP, or both, should 

be liable for all damages on private land caused by 
recreationists on state land. 

(b) DSL should have liability insurance to cover damage 
to state and private lands that result from these rules. 

RBSROR&Ia OSL cannot by rule accept financial liability 
for these damaqes. Under current law, the state is liable for 
da~ages only if it can be shown that the damages result from 
negligence on the part of the state. The state is self
insured tor these claims. 

(2) CDKKBHTI (a) Damage reimbursement should include 
reduced production such a& lower winter wheat yields, damage 
to forage, poor health and loss of weight of livestock, etc. 

(b) Damage to the lessee's improvements on hie private 
land should be compensable. 

RBSPOMSI: Section 77-1-809 provides for reimbursement of 
costs for repair or replacement of improvements, liveetock or 
crops. This rule reflects the statutory language. section 
77-1-808(3) (a) provides that damage reimbursement money is to 
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be spent on lease i~r~ta. Tbis excludes improvements on 
the leseee1 e private land. Lanquaga clarifying this provision 
has been added to .. ction (1). 

(3) ~~ Tba aineral leases should be provided the 
opportunity for daaaga raiaburaeaant. 

au.oara•• DSL agreea. Rule XI baa been aaended 
accordingly. In addition, Rules VII and VIII have been 
aaanded to. allow aita-speoific closure due to daaaqe to 
surface iaproveaenta of a ainaral laaaee. 

(t) ~~ o..&va funds abould be sufficient for all 
claims to include fir .. , veeds, and littering • 

... ~•• The aaoun~ of funds available for daaaqe and 
weed raiaburaeaent ia dependant on tba n~r of recreational 
use licenses sold. It is t.poaaibla to predict with certainty 
whether the funds will be adequate. 

(5) ~~ Tbe 1 ... •• should not be responsible for 
providing the burden of proof of daaaqe resulting froa general 
recreational use. Becauaa of coyot .. , it ia often difficult 
to tell whether a cow that baa been dead for two days was 
ahot. · 

... 101881 section 77-1-809 requires that the lessee 
provide •reasonable proof Apport1ng tba involveaant of 
recreational uaara.• 

(I) CO&MMita Who is liable if the recreationist uses 
privata lands which have incorrectly been designated as state 
land on publicly available .. pe? · ....a..•• It ia the recreationiat•s responsibility to 
deteraine wbat land be is on.: 

(7) COMIIUI'I The recreationiat should be reiaburaed. for 
loss of usa of .tate lands. ' ... POI8•• Tbe raar.ationiat baa no property right in 
state lands that would require 0011pe1188tion. 

(8) ~~ Tbe 1 ..... auat have tba riqht to protect 
htprove-nts • 

... .a.aaa The restrictions iaposed under Rule V are for 
the purpose of protecting the land and any iaproveaents. 
Rules VII ' VIII provide aa avenue for further protection if 
the lessee wishes to apply for closure. 

(t) COIIIID'rl oa.ac,e to forage destroyed by fire shall 
be compensated with an equal aaount of weed~frea hay for all 
grass destroyed both on state land and privata land • ....a..•• section 77-1-809 does not provide for 
reiaburaa .. nt for losa of forage. 

(10) ~~ Tba DSL abould pay all attorney or lessee 
expenses if a leaaaa .ast 9D to court to collect on a daaaqa 
claim • 

... POBa•a Under existing law, costa are available to 
successful plaintiffs. Attorney fees are available if the 
state violates a clear legal duty or iaposea a frivolous 
defense. DSL declines to expand its responsibility by rule. 

Cil) ~~ Only daaaqea in excess of $500 should be 
reimbursable. 

RUPOIUI.I It i& uncertain Vbetb&r DSL bas authority to 
adopt the sugqaatad provision. DSL ia of the opinion that 
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lessees should be able to apply for reimbursements for lesser 
amounts. 

(12) CO..-.rz Who will determine if a hunter is 
responsible for loss of livestock? 

RBIPOBBBI The lessee has the burden of showing 
involvement of a recreationist. DSL will determine whether 
the burden has been met. It is uncertain whether DSL's 
decision would be subject to judicial review. 

(13) COKKBBT: Who will pay for damage of cleanup of 
litter on state lands? . 

aas.a.aas The responsibility is that of the 
recreationist to pick up hie or her litter. Neither the rules 
nor DSL'a aurface lease form assign the responsibility to any 
other party. 

(14) COMMENT: Define "improvement." A road could be an 
improvement. 

RBSPo•sa: The term "improvement• is defined in 77-6-301 
as •improvements directly related to conservation of the land 
or necessary for proper utilization of it.• The statute 
further states that improvements •may consist of fences, 
cultivation, improvement of the land itself, irrigation 
ditches, sheds, wells, reservoirs, and similar improvements." 
Damage to any of these could be compensable under Rule XI. 

aectioa a 
(1) COKKBBTI Damage reimbur .... nt should be allowed 

only if the damage can be proven to have been caused by a 
specific recreationist. 

RBSPOallz section 77-1-809 requires only "reasonable 
proof supporting the involvement of recreational users." 

section 3 
(1) COMXBRTI Lessee's insurance rates would increase 

greatly if insurance companies pay the claims. 
RBSPO•IBI This may occur. A lessee may choose not to 

file an insurance claim and instead request damage 
reimbursement pursuant to Rule XI. 

(2) c~s Leaaae should be allowed damage 
compensation before filing insurance claim. 

RBSPo•s•: This is allowed. Under RUle XI(S) damage 
reimbursement is withheld pending action by the insurance 
company only if a claim has been filed. 

seqtiop 4 
(1) COKKBBT: The department should provide compensation 

within 30 days of receipt of affidavit or should pay interest 
until reiabursement is paid. 

RBSPOHSB: Investi9ation of the claim could take more 
than 30 days. Whether DSL could pay interest is uncertain. 
In view of this uncertainty and the posaibility the claims may 
exceed funds available DSL declines to include a requirement 
tb pay interest. 

Stqtiop 1 
(1) COXNBMTI Does the lessee collect twice, once from 

his insurance and once from the state? 
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RBSPOHSiz under Rule XI(5), if a lessee has filed an 
insurance claim, pa~ent is aada only if the insurance claim 
is denied and all action is ca.pleted. 

Stctiop 1 
(1) COIIIID'l'l If the da.aqe reimbursement fund is 

completely depleted, state lands should be closed to 
recreational use. 

RI8POK81: Under 77-1-203(3), state lands are open to 
recreational use subject to closure and restrictions. Section 
77-1-804(3) provides for cateqorical closurss only of those 
lands "whose use or status is incompatible with recreational 
use." This doee not appear to authorize the categorical 
closure suggested by the comaenter. 

ROLl III. GENERAL RECB£ATIONAL USE OF STATE LANDS; WEED 
CONTBOL MAHAGEMEHT 

sectioa 1 
(1) COMMBBT: Existing noxious weeds are a result of 

many activities including transport by domestic livestock, 
transport in hay, recreational activities, and by wildlife. 

RBSPOH&Bz The department agrees that these are sources 
of noxious weeds. Noxious weeds are a problem throughout the 
state and there is a definite need for control and prevention 
of spread. on leased lands the leeeee is responsible for weed 
control. See response to Co.aent (3) below. 

(2) c~: Weeds spread by recreationists aren't ,that 
big of a problem. 

RBBPOKSI: spread of noxious weede can and has been 
directly linked to actor vehicles. Reatriction of aotorized 
vehicle use on state land will reduce noxious weed spread. 
Any spread of noxious weeds results in an expensive and time 
consuming problem. 

( 3) CDMMBBT: Determining the source of new weed 
infestations will be difficult. It is difficult to 
demonstrate that weeds caae from recreationists because the 
recreationist•s vehicle leaves the area before the weed comes 
up. 

RBBPOM8Bz 77-1-810 requires that there be "reasonable 
proof supporting the involvement of recreational user" before 
funding is available. See Comment (1), Section (3) of this 
rule. 

(4) COMKBBT1 Any spread of existing weede or new 
infestations should be the responsibility of the state, the 
public or the department of fish, wildlife and parks. 

RBSPOBSB: A private landowner is responsible for weed 
control on his or her land and a state lessee is responsible 
for weed control on the state lease. However, 77-1-810, MCA, 
requires that the DSL establish a weed control manaqeaent 
program for the control of noxious weeds reasonably proved to 
be caused by recreational use of state land. That plan may 
include direct compensation for weed control activities or 
participation in other weed control activities. 

(5) Ca.KD'l'l The state should be responsible for weeds 
spread onto adjacent private land. 
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RESPONSEs According to the statement of intent from 
HB778, reimbursement is to be paid only for weed management on 
state lands. 

(6) COMMENT! Weed control should be handled entirely by 
the local weed board and reimbursed by the land board. 

RESPONSE: All counties in Montana do not have active 
local weed boards. Therefore all weed boards are not 
administratively capable of handling monetary and control 
efforts. However, the rule has been amended to provide that 
assistance may be provided through the county weed board. 

(7) COMMENT! The application process is too lengthy and 
complicated. 

RESPONSE: DSL received specific comments from several 
agricultural organizations on how to administer "the weed 
control" rule. Those comments were used to construct the 
guidelines and procedures as written in ·the rules because they 
provide a system of accountability to ensure effective and 
legitimate use of funds targeted for noxious weed control. 

(8) COMMENTs The rules should require recreationists to 
take certain steps to prevent spreading of noxious weeds. 

RESPONSEs The rules restrict vehicle use on state lands 
and allow for closures in order to prevent the spread of 
noxious weeds. 

(!II) COMMENT! Add "or county commissioners" after 
Montana Department of Agriculture. 

RESPONSE: The Montana Weed control Act does not give 
authority to county commissioners to designate noxious weeds. 
7-22-2102(7), MCA. 

(10) COMMENT: Lessee should be permitted to petition 
DSL to close those noxious weed infested parcels for 
recreational use with the verification of local county weed 
boards. 

RESPONSEs Rule VIII{l) (!) allows for a lessee to 
petition for a site-specific closure due to noxious weed 
control. The department's intention is to consult the local 
county weed board whenever such a petition is received. 

(11) COMMENT! Support requiring lessee to cost share 
when weed control is paid for by funds from weed control 
portions of general recreational use account. 

RESPONSE: DSL envisions review of all plans submitted 
for weed control funds. Final cost share amounts will be 
determined on a case-by-case basis depending on the specific 
factors relating to the plan and the noxious weed infestation. 

(121 COMMENT: Change title of this rule to "Weed 
Management." 

RESPONSE: The title of 77-1-810, MCA is "Weed Control 
Management." The title of Rule XII has been amended to 
reflect this title. 
• (13) COMMENT: Have existing weed infestations been 

mapped? 
RESPONSE: Weed infestations on state tracts are noted on 

the DSL field evaluation forms completed during renewal 
inspections. The individual infestations have not been 
compiled to any extent beyond the individual tracts. Local 
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weed boards may have mapped infestations within their 
districts. 

(lt) COKKBRTI Add a provision that this applies to weed 
infestations created after March 1, 1992. 

RBSPOKSBI The rule baa been amended to apply to weed 
infestations created after February 29, 1992. 

(15) CONKBKTI Fundinq should not be first come, first 
served basis but rather should depend on the merit or the 
plan. 

RBSPo•&BI A first come, first served basis was selected 
to ensure a fair opportunity to everyone. Plan merit is 
important and each plan will be reviewed to ensure all 
requirements as listed in Rule XII are included. 

(16) COKKBBTI Specify type of feed for horses and other 
animals used on state lands to prevent weeds. certified weed 
seed free hay in plastic containers should be required. 

RBSPOKBB: The definition of qeneral recreational use 
provides that "day horseback use• is acceptable when huntinq 
and fishinq. It would be unusual for anyone to feed hay to a 
horse under these circumstances. Generally a hiqh enerqy food 
source such as cake or oats would be used. If a special 
recreational use license is issued for more than one day of 
horseback use, a provision to use only certified weed-free hay 
will be required pursuant to Rule XIV. However, a plastic 
container will not be required because it would not be 
effective. Any weed seeds that would attach to the hay in 
transit would, in •oat instances, attach to the horse. 

(17) COJIIIBRTI Weed monies should be spent in the area 
from which they were collected. 

RBSPOKSBa This suqqeation could hinder control of hiqh 
priority infestations and therefore has been rejected. 

seotion 3 
(1) ~~ New weed infestations on previously clean 

ground should be prima facia evidence of beinq caused by 
recreational use, or better, the state should assume 
responsibility for weed control. 

RBBPORSBI Weed infestations can be the result of many 
activities as stated in Comment (1) of section (1) above, a 
new weed infestation on previously clean qround should not be 
considered prima facia evidence of being caused by 
recreational use. The respective area manaqer must review 
each case and make a determination on the probable cause of 
the infestation. Responsibility for weed control is addressed 
under Comment (4) of Section (1) above. 

(2) co .. ..r1 Affected weed districts should be info~med 
immediately when a lessee is awarded funds, equipment, or 
supplies. The lessee and the DSL should check with local weed 
district before lessee's weed management plan is approved to 
ensure its compatibility with the overall weed district plan. 
Who will ensure proper administration of lessee's plan? 

RESPOB&•z Not all countiee in Montana have established 
and/or active weed districts. Every county has a different 
perspective on noxioue weed control efforts. Consequently, 
DSL will attempt to contact weed districts for comments and 
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concerns as they relate to a submitted weed control plan. The 
lessee is responsible for the plan's implementation and 
effectiveness. DSL intends that its field personnel provide 
on-ground review to ensure the plan is fully implemented and 
effective results have occurred. 

(3) COKKBNT1 Add at end of (3)(c): "and a commitment 
to match funds granted from the general recreational use 
account on a dollar for dollar basis. The plan should propose 
any combination of recognized weed management techniques which 
will deal effectively with the weed problem." 

RB8PORBB: The department is unable to commit to match 
funds on a dollar-for-dollar basis due to the uncertainty of 
funds available in the recreational use account. The second 
sentence has been incorporated into Rule XII accordingly. In 
addition, authorization to provide assistance has been added 
to (3) and (4) to allow additional flexibility in weed control 
funding. 

<•I CDKKBNTI Recommend that any OSL land not covered by 
a district weed management plan not be considered for weed 
control with these funds. 

RE8POR8B: Not all counties have district weed management 
plans. Therefore, a legitimate plan submitted by a lessee in 
an area without a district weed plan cannot and should not be 
disqualified on that basis. 

ltctioD t 
(11 COMM&RT: (a) Noxious weed control is very expensive 

and has never been cost effective. 
(b) Eliminate term "cost effective." 
RB8PORBB1 Noxious weed control can be expensive. In 

order to get the best control, both short-term and l9ng-term, 
all control options should be considered. The "cost 
effective" language has been replaced by "reasonable", which 
more accurately reflects DSL's intent. 

(2) CO .. IBTI Money deposited in the account for weed 
control should only be used in the area of the state where it 
is collected. 

RB8PORBB: Money deposited into the account will not be 
traceable to the area where the individual recreational use 
license is sold. 

(3) COKMBRT: Add: "Application for weed management 
funds will be forwarded to the appropriate county weed 
district by the area land office for review and 
recommendations prior to acting on any application. Weed 
district recommendations shall address how the proposed plan 
fits the objectives of the district weed management plan." 

RBBPONSBI Not all counties in Montana have established 
and active weed districts. Every county has a different 
perspective on noxious weed control efforts. Consequently DSL 
will attempt to contact weed districts for comments and 
concerns as they relate to a submitted weed control plan. The 
lessee is responsible for the plan's implementation and 
effectiveness. DSL intends that its field personnel provide 
on-ground review to ensure the plan is fully implemented and 
effective results have occurred. 
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(4) COKKBKTI Don't allow weed control program to go to 
county commissioners. 

RBSPOBSB1 Rule XII does not turn the weed control 
program over to the county ca.aissioners. 

(5) C~l Keep options for weed control open. 
RZSPOBSB1 The depart.ent believes that the language of 

Rule V does allow flexibility for weed control. 

RVLB lUI. GENERAL RECREATIONAL USE OF STATE LANDS: 
Q_TIIER PROVISIONS 

Section 1 
(1) COKKBBTI How will a recreationist know he's on 

private land if it isn't aarked as such? 
RBSPOBSBI For big g.., bunting, it has always been the 

recreationist's responsibility to determine where property 
boundaries are. HB778 extenda this responsibility to general 
recreational use on state land. The recreationist may consult 
with the private landowner to determine the boundary as is 
intended in the lessee notification statute. Maps may also be 
helpful. 

(2) COKMEBTI (a) Recreationists should be required to 
show their license to the lase .. upon request. 

(b) Lessee should be able to make a citizens arrest if 
the recreationist doe& not have license. 

(c) If recreationist doesn't have a license, lessee 
should be able to insiat he leave. 

RBSPOBSBI Sea rasponaa to Comment (1) to Rule IV (1), 
Comment (5) to Rule IV(4) and Comment (2) to Rule V(4). 

(3) COKKBBTI Recreationists should be required to have 
written permission from the lea&eholder to hunt and fish. 

RBSPONSB: Section 77-1-203(3) and 77-1-806 do not allow 
the lessee to require a parson with a recreational use license 
to obtain his or her permiaaion. 

(4) COKKERTI (a) Recreationiats must be able to enter 
state land far enough to park vehicles oft the road right-of
way. Provisions must be made for qoing through a gate and 
specify maximum distance froa access points for allowed 
parking. Recommendation to enter up to 200 feet from any 
normal entrance. 

(b) Off-road parking areas should not be established 
because they would be takinq grazing land out of production 
and thereby reduce trust resources. 

RBSPOBSB: Rule V has bean amended to provide a parking 
area within 50 feet of a vehicular access point. Fifty feet 
was chosen to limit the area of impact. This would take an 
insignificant amount of land out of production. 

(5) COKKEBTI State lands access points must be marked 
with informative signa deaignating if motor vehicles are 
allowed, if campfires are permitted, hours of use and if 
firearms can be fired. 

aBSpo•SBI costa of signing each state tract with the 
requested information would be prohibitive. Effort haa been 
made in the rules to describe &pacifically the situations in 
which motor vehicles, campfires and discharge of firearms 
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either are or are not allowed. Hours of use for general 
recreation are already designated in the hunting and fishing 
regulations. 

(') COKKBMT' Administrative money obtained from $5.00 
license should be used to mark boundaries of state land, by 
fencing or posting, or both. 

RB8Po•aa' $1.50 out of each $5.00 license fee will be 
deposited in the state land's recreational usa account for 
administration of the recreational use program. That $1.50 is 
to be used for damage compensation, weed cont~ol, and 
departmental costs associated with the recreation program. It 
is doubtful that sufficient money will ba available in the 
account to tund efforts beyond damage compensation, weed 
control and recreational administrative coats. 

(7) C~' DSL should make available to the public 
maps which show what lands are subject to these rules and 
which of those that are leased. 

RB8POB8B' Due to budget constraints, DSL will not 
compile and distribute such maps. 

Stctioa a 
(1) COKKBHTI Leases should ba able to request that the 

state fence and post its property at its own expense to 
eliminate trespass problems. 

RB&Po•aaa Due to budget constraints, DSL will not fence 
and post its land. 

(2) COMKBB71 The definition of trespass in this section 
conflicts with other definitions of trespass. 

RB8POH8BI The comaenter is correct. section 77-1-806(2) 
requires the racreationist on state land to know the 
boundaries. This is similar to the law of trespass by big 
game hunters. 

8actiOQ J 
(1) COKKBHTa The DSL should determine the presence of 

legal access to each state tract and publish the access status 
of each tract. or public access roads should be marked. 

RBSPo•saa For a number of state tracts, public access is 
disputed and can only be determined by the courts. Due to 
budget constraints, DSL will not publish a map of or mark 
thoaa tracta to which public accaae le certain. llowev.,r, 
language encouraging the recreationist to contact the 
landowners and to use accurate maps has been added. 

ltCtiOD t 
(1) COKKEHTI Delete. 
RI8POB8BI Section (4) seeks to avoid potential conflicts 

between the recreationist and a lessee who does not know that 
a road has been opened. It will not be deleted. A 
grammatical change has been made. 

Section 5 
(1) COKMBBTI The rules should include only hunting and 

fishing as general recreation uses. Other uses should require 
a special recreational use license. This section should 
therefore ba deleted. 

R&SPOHSBI Section 77-1-101(6) includes in the definition 
of "general recreational use", "other activities determined by 
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the board to be compatible with the use of state lands." 
Section (5) provide& a process to bring additional uses to the 
attention of the Board. 

(2) COKKBMTI The language should be amended to provide 
that the definition of •recreational use" will be expanded on 
leased parcels only if the lessee consents. 

RBSPOB&B: Under 77-1-101(6), the determination is to be 
made by the Board of Land Commissioners. The Board cannot 
delegate or share this decision. 

(31 COKKBMTI This section should be eliminated because 
the law already define& general recreation and becauae a 
person who wishes to engage in a recreational activity other 
than hunting and fiahing can obtain a special recreational use 
license under Rule XIV. 

RBSPOB&B: See response to comments (1) and (2) above. 

RVLI XIY. SPECIAL BECB£ATIONAL USE OF STATE LAMPS 
sec:tioD 1 
(1) COKMBMT: outfitting permits should require public 

review. 
RB&POBSBI Special recreational use licenses that are of 

significant interest to the public are subject to public 
notice and review under existing law. No rule amendment is 
necessary. 

(2) c~z There should not be special recreational 
use permits. 

RBSP088B: Section 77-1-804(7) requires DSL to adopt 
rules providing for a special recreational use license. 

(3) COKKBMTz Rule should require submission of an 
application for a special recreational use license a certain 
number of days before the event. 

RBBPOB&B: No set number of days can apply to all 
proposed uses. A simple request aay be handled almost 
immediately while a proposed usa that may require competitive 
bidding or public review may require a substantially longer 
period. 

(4) COKKBBTI (a) Lessee should be notified of any 
special use permit and be given the opportunity to object or 
meet the bid. 

(b) Special recreational use of leased state land should 
be allowed only with the consent of the lessee. 

RBSPOBSBI The rule has been amended to require that DSL 
attempt to notify the lessee. If the lessee is unavailable, 
DSL should be able to act expeditiously. Because DSL's 
obligation is to generate revenue, it cannot allow the lessee 
to disapprove. If the license is advertised for bid, the 
lessee can bid. Granting of a preference right would hinder 
the bidding process and has not been included. 

(51 COKKBRT: If the department of state lands area 
offices issue the special recreational use licensee, the 
application process should be simplified so that issuance is 
immediate and fees are reasonable. 

RBSPOBSBz The department proposes to issue special 
recreational use licenses from the local offices for most 
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routine uses that involve minimal conflict and relatively 
standard fees. In some instance where there exists more 
potential for conflicting use or a requirement for competitive 
bidding to determine full market value, the issuance will 
require a longer period. 

(I) COMMENT: Outfitting should be closely monitored and 
illegal outfitting by a lessee should result in lease 
cancellation and a fine. 

RBSPONSB: Unauthorized outfitting by the lessee subjects 
the lessee to lease cancellation and civil penalty under 77-1-
804(8). No amendment to the rule is therefore necessary. 

(7) COXKENT: How will the full market value of the use 
be determined, especially in view of the fact that the 
economic study appropriation has been cut from the department 
of state lands' budget? 

RBSPORSB: The economic study has been restored to the 
Department's budget. The department will rely on the results 
of the study to assist in establishing full market value for 
various recreational uses of state lands. Until the study is 
completed, the department will rely on competitive bidding 
where competition exists. Where competition doesn't exist, 
the department will rely on existing information from other 
public and private resources. 

(8) COKKBNTI (a) Establish a set fee, perhaps $250, for 
the special recreational use license to eliminate the 
nightmare of trying to establish fees for each individual use. 

(b) Costs should be defined so that groups holding events 
can determine entry fees. 

RBSPORSB: The set fee may not equate to full market 
value for every use. It would be hard to define a set fee 
that would cover all proposed activities. The fee for the use 
will be determined before issuance of the license. Once the 
license is issued a group can determine entry fees. 

(9) COMMENT: By requiring a special recreational use 
license for camping, you are discriminating against those who 
like to camp. 

RBSPORSB: Rule v has been amended to require a special 
license for camping only on leased or licensed land. For much 
of this land, a special use license may be the only means of 
obtaining permission to camp, since permission of the lessee 
would otherwise be required. 

(10) COMMBNTI People camping with horses should use 
certified weed-free hay. 

RBSPORSB: The suggested amendment has been made in Rule 
XIV(6), which applies to special recreational use. Only day 
use of horses is allowed in conjunction with general 
recreational use. 

(11) COKKEKT: Will non-commercial recreational groups 
or individuals rock collecting need a special use permit? 

RESPORSBI Rock collecting by organizations would require 
a special recreational use license. Rock collecting by 
individuals on unleased, unlicensed land would be allowed. on 
leased or licensed land, permission of the lessee/licensee or 
special permission of DSL would be required. Furthermore, 

t-1onl.:\Tl·l ,\,!:·~ilTi::l 1.11 iv.-. Pt!qist(_'t' (,-)(.'(,(~.' 



-636-

collection of fosaila fro• atate lands requires an antiquities 
permit froa the State Historic Preservation Office. 

(12) C~l Is a special use permit required for 
snowmobiles on state lands? Is a qeneral recreational use 
permit also required? 

a.SPORSBI Snowmobile activities by organizations require 
a special recreational use license. Individual snowmobile 
activities do not require either a recreational use or a 
special recreational use license. 

(13) COKKa.TI All snowmobilers should be allowed to use 
groomed trails and aurroundinq area on state lands already 
permitted by the Flathead Snowmobile Association without extra 
cost and permits. 

RBSPORSBI In this inatance, individual snowmobilers may 
use these trails without extra cost or licenses. 

Section 2 
(1) COKKBBTI It is unreasonable to require special use 

license applicant to provide a description or a aap of area to 
be used. 

RBSPO .. BI The DSL needs a description or map of the area 
for which a special use licsnse is requeeted to help determine 
if the proposed use is compatible with other reaourc .. in the 
area, and to find out if there are any reatrictions in effect. 

(2) COIIIUDI'l'1 Lower the age requirement. A driver's 
license can be obtained at aqe 15. 

RBSPORSBI section 77-6-108 providee that only a person 
who is 18 years of aqe or the head of a faaily can hold a 
state lease. The rule has been aaended to reflect the 
statute. 

twctian 3 
(1) COIIIUDI'l'l Standardize fee for anowaobile events. 
RBBPORIBI It is likely that si•ilar snowaobile events 

will have similar fees but the depart.ent is required to set 
the fee at the full market value of the proposed use. 

(2) CDKKZRTI The special recreational use license has 
to carry a "fair market value" on it. 

RBSPORSB: The term "full" market value is used in the 
constitution and hae been retained. 

(l) ~~ How will full market value be determined? 
RBBPORBBI See response to Coaaent (7), Section 1 of this 

rule. 
(4) COKKBRTI The trust obliqation aay require that 

general recreational use be precluded on certain leases if 
that would greatly inc~ease the full •arket value of a special 
recreational use license fo~ outfitting or soae other 
commercial purpose. 

RISPORIII section 77-1-203 requires that all legally 
accessible state lands be open to general recreational use 
unless closed pursuant to 77-l-804. 

(5) COMXBRTI co .. ercial enterprises should be charged 
on a per head per day basis to ensure equal opportunity for 
all the recreating public and just coapensation to the school 
trust. 
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RISPOMSI: DSL is required to obtain full market value 
for the use regardless of the means to arrive at that value. 

C•J COKKBNT1 No special recreational use permits shall 
be issued until an economic analysis is completed. 

RISPONBis Until the surface use economic analysis is 
completed, DSL will determine the full market value of special 
uses on a case-by-case basis. DSL will continue to issue 
special recreational use licenses until the study is completed 
in order to meet its responsibility to generate revenue. 

(7) COMXEHT: If rock collectors need a special use 
permit, it should cost no more than a general ·recreational use 
license. 

RBBPOBBI: The department is required to collect full 
market value for the use regardless of how the cost compares 
to a recreational use license. 

(I) COKNIMT: OSL Should have a standard fee for 
snowmobile trails through state land. TWenty-five dollar fee 
per year for trails of a club is a sufficient event fee; for 
poker rides and such, a $10.00 fee should be adequate. 

RIB.a-&B: see response to Comment (1) above. 
ltctiou 4 
(1) COKKBRT: In the case 

exclusive license have value? 
license politically possible? 
awarded? 

of outfitting, how would a non
Is the issuance of an exclusive 
How would such a license be 

RISPOBSB: As described in Rule XIV, Section 4, it is 
intended that an exclusive license for outfitting would only 
limit other outfitters from using the tract and would not 
prevent the general recreational user from hunting and fishing 
on the same tract. The department has received inquiries 
concerning this type of use in the past and the Forest Service 
and BLM currently issue, for a fee, similar licenses. The 
department would, where competition existed, advertise and 
award licenses for outfitting by competitive bid. 

(2) ~~ Provide an outline of the criteria for 
issuance of exclusive licenses. Criteria such as lessee 
imposed restrictions, geographic area, difficult or 
inconvenient access, possible site damage from vehicles and 
boat trailers and other uses as come to mind. 

RIIPOMSB: The criteria cannot be identified because of 
the expected variety of special recreational use requests. 
Special recreational use licenses cannot exclude use of 
legally accessible state lands by the general recreational 
user. 

AlliS 21,3.154 
(1) COXNENT: Prairie dogs are invading state lands; 

control should not be left solely to the lessee. 
· RI8POB81: This comment is beyond the scope of the rules. 

(2) COMKBBT: Lessee isn't responsible for 
recreationist-caused fires, but who is? 

RBBPOBSB: The recreationist is liable for fires he or 
she causes. 
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(3) COMKBBTI (a) The lessee should not be responsible 
for weeds, pests, and protection of state land over which he 
has no control. 

(b) The lessee should not be solely responsible for weed 
control. 

RBSPOMSBI Recreational usa of the land should have no 
effect on pests. Rule XII provides financial assistance for 
weed problems related to recreational use. 

(4) COKKIBT& The state should be liable to adjoining 
property owners for such things as fire and spread of weeds. 

RBSPOBSB& DSL cannot, by rule, assure liability or bind 
the Montana Legislature to appropriate money for these 
purposes. 

(5) COKMBBTI The rule should require recreationists to 
put out fires and to reimburse lessees for firefighting 
expenses. 

RBSPORBB• Under current law, persons who start fires are 
responsible for coats of fighting and damagea caused by fires 
they start intentionally or negligently. To minimize this 
liability recreationiats who start fires will fight those 
fires. No rule is necessary. 

MPDMIIT :I - TREATMENT OF RQADS CBULE YCllCal 
(1) COIIIUDI'l'l Exclude from the rules because rules 

should be uniform statewide to avoid confusion and simplify 
administration. 

RBSPOBBB1 DSL agrees and has not included this amendment 
in the proposed rules. 

(2) COIIIIBII'fl All roads should be open everywhere unless 
posted closed. 

RBSPOBBBI OSL anticipates that there will be fewer DSL 
roads designated as open than da&ignated as closed. 
Therefore, it would be more cost effective to only identity 
those rords designated as open. 

(3) COIIIUDI'l'l Any county, state or federal road should 
be open west or east of the continental divide, except pickup 
roads. 

RBBPOBBBI The proposed am~t does not affect 
federal, state and county road& dascribed in Rule V, section 
l(a) are designated as open for •otor vehicle use for general 
recreation on state lands east or west of the Continental 
Divide. 

(4) COKKBBT: What will the state lands open road 
density be in the future if this amendment is adopted? 

RBSPOMSBI DSL has no statewide open road density 
standard. Current road densities are established locally on a 
site-specific basis. It is beyond the scope of these rules to 
define statewide open road density standards. 

(5) COMNBBTI In favor, but no roads that are currently 
open should be closed. 

RBBPo•s•r It is important that PSL have the opportunity 
to close roads where appropriate to protect lessee 
improvements and leasehold values, reduce coats of road 
maintenance, provide for healthy and huntable wildlife 
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populations and to comply with laws which address water 
quality, noxious weeds and threatened and endangered species. 

(6) COKKBHTz There are already enough roads closed. 
RB8POBSBI OSL will continue to close DSL roads when 

appropriate for the reasons described in the response to 
Comment (5) above. 

(7) c~z Amend to allow designating roads as open 
or closed in conformance with travel plans of the agency(ies) 
and/or large landowner(s) managing intermingled or adjoining 
lands. 

RBSPOBSB: The rules already allow for this cooperation 
where it is appropriate for state land management. 

(8) COKNBBTI Roads leading to any area in the west 
should be closed if that area contains noxious weeds. 

RBSPOB8Ba As described in response to Comment (5) above, 
road closure decisions by DSL consider noxious weed problems. 

(t) COKNBaTz Should state, "all roads of the department 
are open to snowmobiling unless marked." 

RBSPOBSB: Rules have been changed to allow the use of 
unleased and unlicensed lands by snowmobiles unless posted as 
closed. On leased or licensed lands, snowmobiles can only be 
used on open DSL roads. 

(10) C~l Department roads west of the continental 
divide should be closed. 

aBSPOaSB: If concerns such as those addressed in 
response to Comment (5) above can be satisfied, roads west of 
the continental divide are open for public use in order to 
allow for traditional uses of state forest land by the public. 

(11) COKKBHT: County, state or federal roads giving 
access to state or federal lands but not used much in the past 
should be rebuilt and maintained. 

RBSPOBSBI DSL has no authority to rebuild or maintain 
county, federal or state roads. DSL also has no funding to 
conduct these activities on either department owned or county, 
state or federal roads. 

AIIMQMJMT XI - EXCHANGE OF PRIVATE AND StATE LANDS CRULES 
VIICll aND VIIIllll 

(1) COKKEBTI Agree with the proposal that the proposed 
language be implemented. 

RBSPORBB: Language adopting the proposal is included in 
Rules VII and VIII and provides criteria for the exchange 
procedure. Section (7) had been added to Rule IV to ensure 
that the license requirement is enforceable on the private 
land. In addition, a cross-reference to Rule IV(7) has been 
added to Rule X(l). 

(2) COKKKRT: Who will determine whether the land is of 
"equal or greater recreational value•? 

· RBSPONSB: The lessee must provide justification and 
evidence of recreational value in the application procegs. 
DSL will, based on evidence provided and independently 
acquired, make the determination. 

(3) COKMEHTI Delete this provision, not necessary, 
complicates administration. 

~-1unt.tn,t ;\,lr·;i~\i~:t 1 ~t 1·~·~· Hcqisb'' 



-640-

RB8POB8BI Based on public comment, the amendment may 
result in increased recreational access for general 
recreational use and therefore was included in the final 
rules. 

(4) COKKBBTI The exchange idea would be more difficult 
to implement west of the Continental Divide because the land 
is fully timbered and surrounded by USFS land and is therefore 
more difficult to sign. 

RB8POH8BI DSL agrees that posting of signs may be more 
difficult. However, this is not sufficient reason to reject 
the proposed amendment. Signing can be dealt with on a site
specific basis. 

(5) C~a State land should be revised to advise of 
closure and location of substituted parcel. Memo of 
understanding should be instituted between the department and 
lessee to clarify requirements and list of substituted lands 
should be maintained at the DFWP and DSL offices. 

RBSPOH&BI DSL agrees and will establish procedures for 
signing of both tracts, agreement with lessee and availability 
of lists of substituted tracts. The rule has been written to 
provide procedures for the posting of signs. 

(6) CONXBR!1 Include, if public review is provided for 
all closures, recreationists should be involved in any 
decisions made. Applications should be reviewed by a TAG 
(Technical Action Group] team coeposed of DSL, DFWP, BLM, USFS 
and recreationists. The decision should be aade by the Land 
Board and reflected on •aps and in public posting&. 

RBSPOH&BI Use of a TAG team as euqqeeted would 
significantly affect the timeliness of exchange decisions. 
Also, this is a recreational use decision on state lands and 
management authority for state lande doea not lie with other 
agencies. The Land Board has traditionally delegated 
decisions of this type to DSL to ensure they are timely and 
effective. DSL does not currently print mapa but information 
will be available to other agencies who do. Lists will be 
available from DSL offices. 

(7) COJCIID'1'1 Land to be exchanged should be in the same 
general area and of equal worth and should not be otherwise 
available. 

RB8POHSB: The rule has been amended and includes these 
criteria. 

(B) COKKBBTI General recreational use should be 
required for use on exchanged private property. 

RBSPO.SBI DSL aqreea and Rules VII and VIII have been 
amended to require general recreational use on exchanged 
private property. 

(9) C~l Private exchange land should be subject to 
all rules whenever practical and would be treated as if state 
land was open to qeneral recreational use. 

RESPOHSB; DSL agrees and has amended Rules VII and VIII 
to include the restrictions and requirements of Rules v and 
IX. 
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(10) COKNBBT: Opposed because lessee's discretion would 
govern and recreationists would be deprived of most valuable 
recreation land. 

BB8POB8B: Including the exchange proposal in the site
specific closure process allows for review and comment by the 
public, including recreationists, in advance of the decision. 
The rules require that the recreational value of the private 
exchanged tract be eqUal to or greater than the state tract. 

(11) COMKBMTI Weed and damage funds should be available 
on private lands. 

BBSPOBSBI Under 77-1-808 through 77-l-8Io, weed and 
damage funds are intended to be spent on state lands. 

(12) COKKEBT: Good idea in theory but would become a 
legal nightmare if liability is not addressed. 

RBSPOB8Bl Liability has been addressed by requiring the 
private landowner to hold the state harmless from liability. 

(13) CCMKBBT: Exchanged land must be clearly noted and 
marked in all maps and consistently updated. DSL must provide 
public notice of where the private land is and should include 
description and a map. 

RBBPOBSB: DSL does not currently print maps but 
information will be available to other agencies who do. Lists 
will be available from DSL offices. 

(14) COHN&aT: An exchange should be allowed only if a 
majority of recreationists approve. 

aBSPOBSBl The exchange provisions that have been added 
to Rules VII and VIII contain provisions for public notice and 
hearing. Recreationists will be able to make their wishes 
known in writing or at the hearing. No vote provision has 
been added, however, because it would not be possible if DSL 
wishes to retain its authority to manage the land. 

(15) COKKENT: There should be a provision that the 
lessee can close the private land at a later date if he 
wishes. 

RBSPONSB: A provision authorizing cancellation of the 
agreement upon 60-day written notice has been added to Rules 
VII and VIII. 

(16) COKMBHT: Only allow an exchange for state land to 
which there is no public access. 

RBBPO•SBI The suggestion would defeat the purpose of the 
exchange provision because most tracts that lessees might wish 
to close have public access. It therefore has not been 
adopted. 

GENERAL COMMENIS_ 

(1) COKKBHTl HB778 should be repealed. 
RE&Po•sz: DSL cannot repeal a statute by rule. 
(2) COKKBNTI There should be no new rules for access. 
RESPo•sE: section 77-1-804 requires DSL to adopt access 

rules. 
(3) COMMENT: (a) Public access to leased lands should 

not be allowed. 
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(b) I am a state lessee who takes good care of the state 
land. Every year I have problema with fence cutting, vehicles 
on crops, etc. Why expose lessees to more of this? 

(c) The rules should be written so restrictively as to 
allow the lessee nearly as much control of the state land as 
if the lessee were the owner. Public ownership of state lands 
does not mean that any person can do what that person wants on 
state land, but rather that the revenues go for the benefit of 
all. 

RESPOHSB: section 77-1-203(3) opens all legally 
accessible state lands, including leased lands, to general 
recreational use subject to closures and restrictions. 

(4) COMMBBT: Several persons said that if the rules are 
implemented, they will close their private land to 
recreationists. 

RESPOBSB: HB778 requires OSL to implement a recreational 
access program. DSL has no authority to regulate recreational 
use on private land. 

(51 COKN&MT: (a) The rules were meant to address 
eastern Montana problems and should apply to leased lands east 
of the Oivide only. 

(b) HB778 does have merit, but pertains more to western 
Montana than here. 

(c) The rules should treat lands east and west of the 
Continental Divide differently because there is more cropland 
east of the Divide. 

RBSPOBSB: section 77-l-804 requires adoption of rules 
that apply statewide. However, DSL has amended several rules 
to provide different standards to apply on unleased, 
unlicensed land, most of which occurs west of the Divide. 

(6) COIIJUUIT: DSL received a nuaber of co-ants on the 
$5.00 tee and how it should be expended: 

(a) The school trust will benefit financially from this 
program only if recreational rights are put up for lessee. 

(b) No fee should be charged to Montana residents 
because this is their land. 

(c) Provide a family rate for recreational license. 
(d) Five dollars is not enough to support the program or 

the schools. The recreational use license should be $30.00. 
(e) Triple the license fee for non-residents. 
(f) The access fee should be equal to what lessee pays. 
(g) A portion of the fee should go to develop wildlife 

habitat. 
(h) If damages exceed the amount available for 

reimbursement, the access fee should be raised and lessee 
should be paid with interest. 

(i) Recreationists should be charged enough to cover all 
costs of programs plus a special fee for the truat. 

(j) Provide a fee per day of use license, valid for the 
period between dates specified when purchased. 

(k) State lands must be open at all times to all 
citizens. 

(1) Fee should be a minimum $5/day for camping and 
fishing and $50/day for hunting. 
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(m) DSL should add $1 to recreational use license and 
use the money to survey state lands and another add-on to 
provide maps showing state lands that are open. 

(n) More than 50 cents per license should be allocated 
to the DFWP license agents. 

(o) The lessee should not be required to buy a 
recreation permit. 

(p) The fee should be imposed only after vote of the 
people. 

(q) Four dollars of the fee should be to improve state 
land. 

a&SPDa&Br Section 77-1-802 sets the fee at $5.00/person 
and requires allocation of the fee ae follows: $3.00 to the 
trustees for which the land is held; $1.50 to DSL for program 
administration, and $.50 for DFWP license agents. 

(7) CDNKBWTr Notification of the lessee should not be 
required. 

RBBPONSB: DSL cannot change this statutory requirement 
by rule. 

(8) COIDIU'l': Violations of the rules should be treated 
as criminal cases. 

RBBPOB&Ba Section 77-1-804(8) specifies a civil penalty 
and no criminal penalty for violation of this rule. 

(9) ~: (a) The provision that makes a person 
criminally liable for trespass from state land onto private 
land should not be imposed unless the boundaries of the state 
land are marked, or only if the private landowner makes the 
boundary. 

(b) These trespass penalties should not be imposed. 
There are already enough trespass fines. 

RBSPOMBBI section 77-1-806 provides that trespass from 
state lands onto private lands is an absolute liability 
criminal offense. 

(10) Ca.KBBT: The recreationist should be required to 
pay the lessee the actual value of all damages. 

RB8POM8BI Under current law, the lessee may sue a 
recreationist who intentionally or negligently damages his or 
her property for the actual value of the damage. 

(11) COKKBBTI DFWP should assume liability for damage 
or resource degradation on state lands or private property 
caused by recreationists. If there's not enough money in the 
compensation fund, shortage should be made up from DFWP 
budget. 

RB8POK8B: DSL has no authority to adopt a rule making 
DFWP pay for damages. 

(12) COKKBBTI 77-1-809 placea undue burden on lessees 
with regard to affidavit requirement and cost documentation. 

RB8POK8BI DSL cannot change this statutory requirement 
in rules. 

(13) COKKEHT: 77-1-809 fails to recognize that 
persons/entities other than lessees may sustain damage. 

RB8POB8B: DSL cannot change this statutory requirement 
in rules. 
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(14) COKKBMTI Require recreationist to show proof of 
liability insurance for property damage. 

RBBPOHSBI section 77-1-203(3) and 77-1-801 open state 
lands to persona who are under 12 years of age or who purchase 
a recreational use license. DSL has no authority to impose an 
insurance requirement. 

(15) COKKBHT: Those who own motor vehicles pay for weed 
management through license fees. 

RBSPOHBBI Section 77-1-810 require• that DSL eetablish a 
weed control managa.ent program for control of noxious weeds 
reasonably proved to be caused by the recreational use of 
state lands. 

(16) COKKBHTI (a) Composition of Board of Land 
commissioners should be changed by placing recreationists and 
lessees on the Board. 

RBSPOBSB: The composition of the Board of Land 
Commissioners is set by Article X, Section 4 of the Montana 
Constitution to include the Governor, Attorney General, 
Secretary of State, Superintendent of Public Instruction, and 
State Auditor. In addition, 77-1-113 provide• that it is 
unlawful for any meaber of the Board to lease state land. 

(17) CONkiBTI Ban all hunting or sell state lands to 
the heirs of the homesteaders. 

RBBPOHSB: DSL has no authority to implement this comment 
by rule. 

(18) COMM&HTI Add another fee to DFWP conservation 
license for weed control on etate lande. 

RBBPOMSBI DSL has no authority to regulate the DFWP 
conservation license. 

(19) COKMBBTI A private landowner who is not the 
state's lessee should not be able to allow access to leased 
state land without the lessee's permission. 

RBSPONBBa section 77-1-101(7) defines "legally 
accessible state lands" to include state land to which the 
recreationist gained access by securing permission of a 
private landowner to cross private land. The suggestion 
cannot be implemented. 

(20) COKKBHTI If there'e no funding for the EIS and the 
economic analysis, hold up the whole thing. 

RESPONSBI HB77B becomes affective on March 1, 1992. DSL 
cannot delay the effective date by rule. The Legislature in 
the January, 1992 special session provided funding for an 
economic analysis of the surface of state lands. DSL has 
determined that an EIS is not necessary. 

(21) COKKBBTI No permit should be required to enter 
state land from federal land. 

R88PONS81 section 77-1-801 requires a per.it for all 
general recreational usa, no matter how the recreationist 
entered the state land. 

(22) COKKBBT1 Include state lands, including access 
points, in the DFWP permit drawings. 
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RBSPORSB: Section 77-1-203(3) and 77-1-801 open state 
lands to general recreational use by persons who are under 12 
years of age or who purchase a recreational use license. 

(23) COKKXMT: Leases should go to the highest bidder. 
Don't allow the current lessee to match the bid, then get it 
release~ through some review process. Allow public to bid for 
all surface uses of state tracts, with the high bidder being 
allowed to use the land for all purposes. 

RBSPORSB: The right of the lessee to match the highest 
bid and to apply for a reduction of the bid is contained in 
77-6-204 and cannot be repealed by rule. Existing statutes on 
agricultural leasing and HB778 would have to be amended before 
an all-purpose surface lease could be implemented. 

(24) COHKBHT& Change age from 12 to 18 years and 
require adult supervision of people under 18. 

RBBPORBB: section 77-1-203(3) and 77-1-801 opens legally 
accessible state lands to general recreational use by 12 years 
of age and older who purchases a recreational use license. 

(25) COMMENT: Open all parks to hunting. 
RBSPOBSB: OSL has no authority over state parks; they 

are managed by DFWP. 
(26) COMMENT: A family of five would be required to pay 

$50.00 to hunt and fish. This is very expensive, especially 
in view of the fact that your department is already funded 
from taxpayer dollars. 

RBSPORBB: The cost would be $25.00 if all family members 
are 12 years old or older. This cost is set by 77-1-802 and 
cannot be changed by rule. 

(27) COMKBRT: If loss in revenue results to the schools 
as a result of HB778, then a mechanism should be put in place 
to replace it. 

RBSPOBSB: DSL cannot by rule put in place a mechanism to 
repeal HB778. 

(28) COMKBMT: All persons who buy a hunting license 
should be required to purchase a general recreational use 
license. 

RB&PORSB: Under federal law allocating federal funds to 
states for fish and wildlife, all revenues from hunting 
licenses must be allocated to the state fish and wildlife 
agency. 

(29) COMKBBTI Lessee and state should have joint 
control by agreement to accommodate lessee's operation, 
control number of hunters on tract and because state can't 
afford more people to enforce rules. 

RBSPORSB& section 77-1-804 provides that DSL must make 
closure and recreation decisions. The rule allows the lessee 
to have input into that decision. Under HB778, the only way 
that the number of hunters on a tract can be restricted is 
through the block management program administered by DFWP. 

(30) cOMKBRT: If there is a problem between the state 
lessees and the recreationists, they should work it out 
between themselves. No laws or rules are necessary. 
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RBSPOHSB: HB778 was passed by the 1991 Montana 
Legislature. Section 77-1-804 of that bill requires DSL to 
adopt rules to implement the bill. 

(31) COMKBHTI The lessee should be consulted to 
determine whether certain kinds of hunting should be 
prohibited on a certain tract. 

RBSPOHSB: The lessee may advise DSL of any restrictions 
that may be needed on the tract pursuant to Rule V(2). Also, 
Rule V(2) was amended pursuant to another comment to provide 
notice to the lessee before restrictions are imposed. 

(32) COKKBBTI Submit to the people a referendum on a 
tax to eliminate private leasing of state land or to allow 
public access. 

RBSPOBSBI A referendum cannot be established by rules. 
Legislative action is required. 

(33) COMXBHT: Instead of adopting new rule for 
recreational use and applying them to forest lands, why not 
apply the existing state forest land recreational use rules to 
a 11 state land? 

RBSPOBSB: HB778 requires DSL to adopt rules that include 
restrictions, closures, notice to the lessee, and weed and 
damage compensation to the lessee. Current state forest rules 
do not contain those provisions. 

(34) COKKBHTI Close all state lands to all users for 
one year, then start over. 

RBSPOBSB: Montana Statutes require DSL to conduct the 
recreational use and surface leasing programs. It cannot by 
rule suspend that program. 

(35) COKKBHTI It seems to me what we need is an 
educated or wise user. A suggestion may be to have spacial 
recreationists complete a user course before using state lands 
before acquiring a license. 

RBSPOHSB: sections 77-1-203(3) and 77-1-801 give persons 
under 12 years of age and those who purchase a recreational 
use license the authority to make general recreational use of 
legally accessible state lands, subject to restrictions and 
closures. Adoption of a user course is outside the scope of 
DSL's authority and also, due to budget constraints, could not 
be implemented. 

(36) COKKBNT: Don't apply the recreational use program 
to the Flathead. 

RBSPOHSBI OSL has no authority to exempt a region of the 
state from the rules. In response to comment received from 
persons in western Montana, OSL has adjusted the rules 
relating to the definition of "motor vehicle" and "general 
recreational use," and the restrictions on snowmobiles, 
camping, and open fires. 

(37) COKKBBTI Public comments will not be used--just 
thrown away. 

RBSPOHSB: DSL staff members read all comment letters, 
listened to the tapes of each hearing, and prepared written 
summaries of the comments. In adopting the final rules, the 
Board of Land Commis•ioner• reviewed the comment summaries and 
approved a response to each comment. 
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(38) COMKBNT: State land is public land. It is 
unconstitutional to require a fee to use state land because it 
restricts freedom of movement. Public lands, the public land 
budget, and tax dollars support the rangeland act, which does 
not exclude state school lands. 

RBSPOBSB& state lands are held in trust by the state for 
various institutions, such as the public schools, units of the 
university, the School for the Deaf and Blind, the state 
Veteran's Home, and state reform school. Under Article X, 
Section 11 of the Montana constitution and to federal law, DSL 
must manage these lands to generate revenues for these 
beneficiary institutions. Thus, under federal law and the 
Montana constitution, DSL is required to charge for 
compensable use of state lands. DSL has determined that 
hunting and fishing are compensable uses. 

(39) cOMNBWr: Montana is the last of the 14 western 
states to open lands to have public recreational access to its 
state lands. The Constitution requires that the public have 
access to state lands. 

RBSPOMaB: Nothing in the Montana Constitution requires 
public access to state lands. State lands in the weatern 
states have different recreational statuses. In Oklahoma and 
Nebraska, the surface lessee leases all surfaces uses, 
including recreational use, and therefore controls 
recreational use. In Colorado, the surface lessee controls 
recreational use and may charge for it. Recreational use in 
New Mexico is open because the state fish and game agency pays 
for recreational use. Texas has a aixture of systems for 
different type state lands. state lands in North Dakota, 
south Dakota, wyoming, Idaho, Utah, Arizona, Oregon, and 
Washington are open to the public. 

(tO) c0~1 The rules are too complex. DSL should 
simply adopt Bureau of Land Management or U.S. Forest Service 
rules. There is no difference between state lands and federal 
lands. Put all rules for recreational use of state lands 
administered by all agencies in one document and hold one 
hearing. 

RBBPOB&B: State lands are different from federal lands. 
Most are leased for agriculture or grazing. This requires a 
balancing between the interests of tha lessee and the 
recreationist. In order to strike this balance, HB778 
requires DSL to adopt rules to provide for restrictions, 
closures, notice, and lessee notification. OSL has attempted 
to draft rules that address most concerns raised by interested 
parties. The detailed nature of certain rules has resulted 
from the numbers of concerns raised by the parties. 

(tl) COKKBBTI Rules are valid only if they relate back 
tp exact word of the law; otherwise they are unconstitutional. 

RBBPOBSB& DSL has attempted to the best of its ability 
to adopt rules that implement HB778. 

(42) CDKKEHTI The $3.00 of the $5.00 license fees 
should go to school teachers, not school administrators. 
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RBSPOUBa Under law, the $3.00 goes to the school 
equalization proqraB. DSL has no authority to dictate how 
school equalization funds are spent. 

(43) COKKBBTa There should be a cost accounting of this 
program with the $5.00 fee compared to additional costa 
incurred to the departments of state lands and fish, wildlife 
and parks. 

RBBPOBSBa DSL intends to keep track of the time and 
funds expended on the recreation proqraB. The Legislature 
established the $5.00 fee with the intent that $1.50 of the 
fee provides for administration, weed control and damage 
reimbursements. 

(44) COKKBaTa Because $1.50 is not adequate to pay for 
administration, weeds and damage reiabura ... nt, the lessee's 
lease payment should be reduced, the $5.00 fee should be 
$8.00, $50.00 or $100.00. 

RBBPOBSB: It is unknown at this ti .. how aany general 
recreational use licenses will be sold. Therefore, it is not 
known how much money will be available for weeds, damage 
reimbursement, and administration. The costs of 
administration, weed control and da.age reiaburae .. nts are 
also not known becalUJe no history of the proqraB exists. The 
existing lease rental rates for existing uses are established 
by statute and there is no allowance for rental reductions. 

(45) ~~ The Legislature probably violated the 
constitution in specifying a value of one year's recreational 
use as $3.00. It should be more. 

RBSPOaSBa The Legislature atta.pted to determine the 
value of recreational use of state lands. Because of a lack 
of history on recreational use of state lands, this was a 
difficult determination. However, the Legislature has funded 
an economic study to determine, a.ong other things, whether 
the charge is appropriate. 

(41) ~~ Put a cap on administrative expenditures 
so more is left for weed and damage reiaburae .. nt. 

RBSPoasB: It is not known what the annual administrative 
expenditures may be. DSL will not be able to absorb 
additional recreation program administrative expenses in the 
current level budget. Therefore, no cap will be placed in the 
rules. 

(47) COKKBBTa We cannot afford to create more 
government jobs in this country. 

RBBPOBSB& DSL cannot absorb the new recreational use 
program cost in the current level budget unless existing 
services or programs are dropped. Additional employees 
resulting from the recreation prograa will be limited to the 
funds available in the recreational use account which results 
from the $1.50 deposited per recreational use license sold. 

(48) COKKBBT& Charging only hunters and fishermen 
unlawfully discriminates against other recreationists. Why 
pick out one group of recreationists to burden with the 
license requirement and other restrictions. 
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RBSPORSI: DSL has applied the license requirement to 
hunting and fishing because those uses have a compensable 
value. Other uses will be studied over the next year to 
determine whether they have a compensable value. 

(41) COKKBRTI This law constitutes double taxation for 
motorcycles who already pay a fee under the 1988 motorcycle 
licensing law to have public lands made available for 
motorcycle recreationists. 

RISPO•s•: Motorcycling has not been included in the 
definition of general recreational use and therefore does not 
require a recreational use license. Motorcycle use conducted 
in conjunction with general recreational use is restricted to 
state and federal highways, dedicated county roads, other 
regularly maintained county roads, and other roads designated 
by DSL. 

(50) COKKBBT: This law violates the constitutional 
right to bear arms by prohibiting a person from carrying arms 
on state land without a $5.00 recreational use license. 

RISPDM81: The recreational use license fee is imposed 
for using state lands, not for carrying firearms. The fee is 
also imposed for use of state lands for fishing, which does 
not involve use of firearms. 

(51) COKKBBT: From where will the money come to pay for 
extra workload generated by this program come? 

RBSPDMSI: HB778 directed that $1.50 from each 
recreational use license sold is to be placed in the State 
Landa Recreation use Account. This account is to be used for 
administration of the program, weed control and damage 
reimbursement. 

(52) CDKKBHT: (a) Why wasn't a takings implication 
assessment done? 

(b) Implementation of these rules violates the current 
surface lease and may require that the lessee be compensated. 

(c) If these rules are adopted as now written, the lessee 
should be compensated for this additional burden upon his 
lease. 

RISPOBSB: The rules have been written to protect the 
interests of the lessee through restrictions, closures, 
notification, and weed and damage reimbursement. 

(53) COKKBHT: Will snowmobilers be compensated for loss 
of use of land they've been using? 

RIBPOB8•1 Historically, unleased, unlicensed state land 
has been open for snowmobile use. Rule V has been amended to 
allow this use to continue. 

(54) COKK&HTa Persons should be allowed to hike on 
state land for free on forested land in the Swan Valley. The 
people have always had the right to walk across state lands. 
These rules take that right away. 
· RBSPOWSB: Hiking has not been included in the definition 

of "general recreational use" and therefore a recreational use 
license is not required for this activity. 

(55) COKKERTI DSL must ask the Governor and special 
session to fund the economic study and amend the law to 
specify a minimum fee and allow the board to set the access 

Montun-:1 1\clrninistJ .>tive Register G-3/26/92 



-650-

tee at full market value as periodically determined by the 
board. 

RB&POB&BI The economic study has been funded. HB778 was 
not amended in the January, 1992 special session. 

(51) C~l state land grazing fees are too low. 
RBBPOBBBI The ainimum annual grazing rentals on state 

lands are set by statute (77-6-507, MCA). In addition, 
grazing fees are beyond the scope of theae rules. 

(57) COKKBHTI Recreationists should be made aware when 
obtaining a license that purchaser will be held responsible 
and liable for violations and damages. 

RBBPOBBBI DSL intends to have information available tor 
distribution at authorized license agents that outlines the 
rules pertaining to recreational uae of state lands. Future 
licenses may have pertinent information printed on the back of 
the license. 

(58) COKHEHTI How will the fee be enforced when there 
are not enough enforcement people now? How will fish, 
wildlife and parks enforce these laws? Its people are already 
over-extended. 

RBBPOasB: Enforcement may be difficult due to current 
existing responsibilities. Personnel needs will become more 
apparent after the program has been in effect for a year or 
two. 

(St) COKKBaTI State lands should be policed year-round 
and an enforcement officer should be on duty at all times. 
Don't give any more duties to game wardens - give a person in 
each area the rights of a deputy that can be called to check 
licenses and enforce rules. . 

RBBPOBBBI The definition of general recreational use has 
been amended to licensed hunting and fishing. This should 
limit the need for enforcement to specific time periods during 
the year. The rules have been amended to require a 
recreationist to show DSL personnel his or her recreational 
use license and to provide that a lessee request to see the 
license does not constitute interference. (The rules do not, 
however, require the recreationist to show the license to the 
lessee.) See response to Comment 22 above. 

(60) COJIIIBJII'1"1 There shoulcl be a proqrlllll similar to 
TIPMONT where sportsman can report violations and vandalism on 
state lands. 

RBSPOMSB: DSL is considering this suggestion and may 
implement a toll-free number in the future if the need becomes 
apparent. Implementation of the suggestion would not require 
a change in the rules. 

(61) COKKKRTI DSL should prepare a map showing all 
state lands that are open to access ancl all roads that can be 
used to access them. Make this map available at hunting and 
fishing license outlets. current Bureau of Land Management 
maps are inaccurate and should be updated. 

RBSPOBBBI Due to limited budget resources, DSL is unable 
to produce a map as suggested. In addition, the legality of 
access across many roads is not known at this time and DSL has 
no authority to make determinations on roads off state lands. 
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(12) CONKBBTI (a) All access points should be ~arked 
so that outfitters and minority conservationists cannot defeat 
the access program. 

(b) DSL should incorporate into the rules a long-range 
progra~ to mark critical access points and key parcels of 
state land. 

RBSPOBSBI Due to limited budget resources, DSL is unable 
to mark all access points during the current biennium. 
Additionally, it would be extremely difficult to mark all 
access points due to the vast number of state tracts and their 
respective access points. Also, see response to the previous 
co-ent. 

(13) COMKEBT: State lands should be marked with blue 
paint. 

RBBPOBSB: Due to limited budget resources and the vast 
number of state tracts, this suggestion cannot ba implemented. 
However, OSL is considering requiring all closure, restriction 
and notification signs to have a light blue background. 

11•1 COKKBHTJ The rules are overly restrictive because 
they are designed to protect intensively irrigated and 
cultivated state land. These rules should not apply to 
undeveloped grazing land. 

RBBPOBBB: HB778 requires restrictions and closures 
procedure for all lands and the rules have been developed to 
pertain to all classes of state land. Certain closures and 
restrictions are as the Legislature dictated to protect the 
current uses of the land. Restrictions have been imposed to 
protect current leasehold values and yet allow general 
recreational use in a manner that will avoid conflict and 
damage. 

(15) COMMENT: Hunters should not be allowed through 
fences. 

RBBPOBSB: Vehicular access onto state lands ie 
restricted by Rule v. Foot access through fences is not 
considered to be a problem. If fences are damaged as a result 
of recreational use, the lessee ~ay request reimbursement for 
damages as outlined in Rule XI. 

(16) COMMBRT: It is illegal to block access to the back 
country. 

RB8POB8B: These rules deal with recreational use of 
state lands. The comment pertains to legal issues outside the 
scope of these rules. 

(17) COKMBBT: What is to keep a lessee from driving 
game off the state land onto private land? 

RBSPORBBI Sections 87-3-125 and 87-3-126 prohibit 
driving of game with a motor vehicle, aircraft, or boat. 
Section 87-3-142 prohibits the intentional disturbance of wild 
animals to prevent their taking by hunters. These statutes 
would prohibit the practice referenced by the commenter with 
motor vehicles and on foot while the hunter is present. 
Driving wild animals on foot at other times would be largely 
ineffective and temporary. 
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('81 COKKBBTI 77-1-805(1) infers that 70-16-302 limits 
liability. Will liability still exist? Will the state take 
care of it and any legal action that may be initiated? 

RB8Po•a•• Under 70-16-302, the lessee will be liable for 
injury or property damage that results from an act or omission 
of the lessee that constitutes willful or wanton misconduct. 

('9) COKKBHTI The rules should provide for lease 
termination for lessees who block access by such means as 
fences, ditches, and road obliteration. 

RBSPOBSB: A lessee has an obligation to maintain the 
boundaries of the state lease (most commonly by fencing) so as 
to limit livestock use in accordance with the lease agreement. 
Vehicle use by recreationists is limited to specific roads in 
accordance with Rule V. Blockage of a legal access route is 
elsewhere prohibited. DSL currently has the authority to 
terminate a lease for lease violations. Therefore, there is 
not a need to include a clause in the rules for lessee 
termination for the reasons cited. 

(70) COKKBBTI (a) The state should pursue an 
aggressive effort to •rid" itself of these isolated, 
unmanageable lands, by exchange or sale. 

(b) There needs to be an alternative or opportunity for 
private ranchers to purchase their state lands at some value 
above appraised value in order to prevent damage to their own 
privately-owned lands and to ensure greater return for 
educational purposes. 

RBSPOBSB: The actions suggested are beyond the scope of 
the recreational use rules. 

(71) COKMKMTI In many cases state and federal land is 
overgrazed by lessee and grazing should be limited during big
game season. 

RBSPOBSBI OSL and the Land Board have no authority over 
federal lands. DSL disagrees with the statement that in many 
cases st~te land is overgrazed. A lessee that overgrazes 
state land is subject to lease termination. DSL has cancelled 
leases for overgrazing and is now working with new lessees to 
remedy the past overuse. Limiting livestock use during big
game season does not address overgrazing problems. Grazing 
leases of state land do not restrict the season of use due to 
the scattered location of state lands. The most effective 
grazing use of state lands is generally through an integrated 
plan with deeded and possibly federal lands, which may include 
fall grazing season. 

(72) COMKBNT: Group all compliance dates in one 
section. 

RBSPOB8Bz The suggestion would require DSL to group 
Rules VI, VII, and VIII into one rule. This would cause 
contusion. Instead, DSL has prepared a schedule of deadlines 
which is available at DSL offices. 

(73) COKKBBT: How can the lessee manage the property 
when he can't control access? 

RBBPOBSBI Under HB77B, management must be accomplished 
through restrictions and closures, and communication with 
recreationists under Rule IX. 
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(7•) COMMENT: People who have recreated on state land 
for five years have earned the right to make recreational use 
of them under the law of adverse possession. 

RI&Po•sz: The law of adverse possession does not apply 
to state or federal land. 

(75) COKKBNTI Land exchanges should not result in a net 
loss of recreational opportunity on state lands. 

RBsPa.SB: Land exchanges are beyond the scope of these 
rules. However, the effect on recreational access can be 
considered in the exchange process. Other factors are also 
relevant and must be balanced with recreational access. 

Reviewed by: 

Johri~North 
Chief Legal Counsel 

Dennis D. casey/ 
Commissioner 

Certified to the Secretary of state March 16, 1992. 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION OF 
NEW RULES 36.22.703, 36.22.1014, 
36.22.1104, 36.22.1105, 36.22.1222 
AND 36.22.1223; AND THE AMENDMENT 
OF RULES 36.22.302, 36.22.307, 
36.22.602, 36.22.1001, 36.22.1002, 
36.22.1005, 36.22.1012, 36.22.1013, 
36.22.1103, 3().22.1207, 
36.22.1226, 36.22.1227, 36.22.1241 
AND 36.22.1242; AND THE REPEAL OF 
RULE 36.22.1204; PERTAINING TO THE 
ISSUANCE OF OIL AND GAS DRILLING 
PERMITS, DRILLING AND PRODUCTION 
WASTE DISPOSAL PRACTICES, THE 
FILING OF REPORTS, LOGS, AND OTHER 
INFORMATION, BLOW-OUT PREVENTION 
AND SAFETY REQUIREMENTS, SPILL 
NOTIFICATION REQUIREMENTS, HYDROGEN 
SULFIDE GAS REPORTING REQUIREMENTS, ) 
AND OTHER ENVIRONMENTAL REQUIREMENTS.) 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULES 36.22.703, 
36.22.1014, 36.22.1104, 
36.22.1105, 36.22.1222 
AND 36.22.1223; THE 
AMENDMENT OF RULES 
36.22.302, 36.22.307, 
36.22.602, 36.22.1001, 
36.22.1002, 36.22.1005, 
36.22.1012, 36.22.1013, 
36.22.1103, 
36.22.1207, 36.22.1226, 
36.22.1227, 36.22.1241, 
AND 36.22.1242; AND THE 
REPEAL OF RULE 
36.22.1204. 

1. On December 12, 1991, the board published notice at 
page 2396 of the Montana Administrative Register, Issue No. 23, 
of the proposed adoption of new rules I through VI, the revision 
of rules 36.22.302, 36.22.307, 36.22.602, 36.22.1001, 
36.22.1002, 36.22.1005, 36.22.1012, 36.22.1013, 36.22.1103, 
36.22.1207, 36.22.1226, 36.22.1227, 36.22.1241, and 
36.22.1242, and the repeal of rule 36.22.1204. 

2. The board held a public hearing on the proposed new 
rules, rule revisions, and the repeal of a rule, at 9:00a.m., 
on January 30, 1992, at the Billings Petroleum Club located in 
the Sheraton Hotel building in Billings, Montana. No written or 
oral comments were presented on rules 36.22.302(1) through (26), 
36.22.302(29) through (35), 36.22.302(50) through (64), 
36.22.302(66) through (80), 36.22.602, 36.22.1001, 36.22.1002, 
36.22.1012, 36.22.1013, Rule III (36.22.1104), Rule IV 
(36.22.1105), Rule V (36.22.1223), 36.22.1226, and 36.22.1242, 
and these rules are adopted as proposed. After consideration of 
the comments received on the rem~ining proposed rules, the board 
adopted those rules as proposed with the following changes (new 
material is underlined, deleted material is interlined), added 
an additional definition number (36) to ARM 36.22.302 for the 
phrase ··harm to soil ( s), ·· and repealed rule 36.22. 1204: 

36.22.302 DEFINITIONS 
(1) through (26) same as proposed. 
(27) ""Flow line": (a) same as proposed. 

(b) also means a pipeline used to transfer produced water 
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QL..Q!l!~LJ:.l!Jj_gn_ from a production 9L._.in,ll!_!::_t.i..Q11 faci 1 i ty to an 
injection or disposal well; 

(c) same as proposed. 
(29) through (35) same as proposed. 
( 36) "Harm to soil ( s l" means a reduction in the plant 

productivity which e~isted at the site of a drilling well. idled 
well. shut-in well. or production facility prior to the 
initiation of~ and gas exploration or production activit~~ 

( 36) through ( 45) same as proposed but renumbered ( 37) 
through ( 46). 

t4't .lil.l '"Net'· means an open-meshed, twisted, knotted, 
knitted, or woven material used to completely cover a pit, pond, 
tank, or other oil or gas exploration or production facility. 

( 4 7) and ( 48) same as proposed but renumber"d ( 4 8) and 
( 49). 

t4!1t--"Qil-&asefi-~-i-i-i-fl9"~\..--aRy--Ek-i.J-i-ifif!r..t'~ 
eeRI!aiRiR4J-&i-l:-....--pe-t~~-t-i-ve-e--i.-R-alllettRI!e-ef-5-~-<H< 
4J~eal!e~-8y-YEiltt!lleT 

(50) through (64) same as proposed. 
( 65) "Screen" means an open-meshed, twisted, knotted, 

knitted. or woven material that is firmly attached to a fence. 
(66) through (80) same as proposed. 

Comment: The Montana Petroleum Association ( MPA) recommends 
that part (b) of definition number (27), "flow line," be 
expanded to include fluids other than produced water and to 
include injection facilities as well as production facilities. 
The rat.ionale for the recommended change is that flow 1 ines 
frequently transport fluids other than produced water to and 
from both production and injection facilities. 
Response: The proposed amendment reflects standard industry 
practices and is an appropriate expansion of the definition. 
The board made the amendments as suggested. 
Comment: Exxon Company, USA (Exxon) , recommends that t.he 
existing definition number ( 35), "gas well," be retained or 
changed to reference a gasjoil ratio of 100,000 standard cubic 
feet (scf) per barrel of oil instead of 10,000 scf per barrel. 
Respon~e: The board's proposed amendment to definition number 
( 35) implements a long-standing board policy for the 
classification of gas wells. The policy, as reflected in the 
board· s proposed amendment to the definition, has served the 
board satisfactorily for more than ten years. The board also 
notes that any other operator may petition the board to have a 
well re-classified as allowed by part (c) of definition number 
(35). The board does not adopt Exxon's recommended change. 
Comment: MPA recommends that the phrase "harm to the soil" in 
subsection (3) Rule 36.22.1005, subsection (2) of Rule 
36.22.1207, subsections (l) and (2) of Rule 36.22.1226, and 
subsection ( 3) of Rule 36.22.1227, be replaced by the phrase 
•not render surface soils infertile." The basis for the 
proposed amendment is that the MPA feels the phrase "harm to 
soils" is too vague. 
RQ~J2on_R0: 'l'ht• board agroes that the phrnsP "harm to !-;O; lR" ag 
used in lhf:• rn·upo~ed rules is vague. Howevt~r 1 t.}H~ MPA' s 
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suggested amendment also sets a vague standard. The board 
chooses to add definition number ( 36) for the phrase "harm to 
soils" to Rule 36.22.302, ARM. 
CQmm~nt: Coastal Engineering Company recommends that the 
definitions of "screen" and "net" be amended to include 
"knitted" materials as an acceptable option for the screening or 
netting of pits, ponds, or tanks. 
Response: There are some pit screening and netting materials of 
"knitted" construction an the market which can be used to 
protect against migratory bird mortality in oil and gas 
exploration and production operations. The addition of the 
"knitted" choice to definitions numbers (46) and (65) will allow 
far screens and nets of knitted construction to be used for 
purposes of these rules. The board made the amendments as 
suggested. 
Comment: MPA recommends that the definition number (49) for 
"Oil-based drilling mud" be amended to alloW' far ail or 
petroleum drilling mud additives in amounts of up to ten (10) 
percent by volume W'ithout such mud being classified as "ail
based." 
ResJ?anse: The board recognizes that diesel fuel and other 
petroleum additives are frequently used in drilling mud for 
various purposes without conversion of the drilling fluid to an 
"oil mud" or "invert oil mud." Regardless of what technically 
qualifies as "oil-based drilling fluid" under industry 
standards, the board is concerned that petroleum-based drilling 
fluid additives could potentially degrade W'aters and cause harm 
to soils if not contained in lined reserve pits or properly 
disposed. However, the board believes that further study of the 
issue is necessary to determine the threshold percentage of oil 
or petroleum additives at which pit liners and special disposal 
requirements might become necessary. The board deletes the 
definition number (49), "oil-based drilling fluid," at this time 
and will revisit the issue in future rule-making. The board 
will continue to review drilling mud programs, reserve pit 
construction requirements, and drilling fluid disposal practices 
on a case-by-case basis in conjunction with the application for 
permit to drill. 

36.22.307 ADOPTION OF FORMS Adopted as proposed. 

Comment: MPA recommends that proposed new forms and amended 
forms be subject to the same public notice and comment 
procedures as required by the laws for formal rulemaking. MPA 
also states that proposed new or amended forms should not be 
adopted W'ithout public input. 
Response: The board strongly endorses the use of public input 
on the policy and procedural matters it administers. However, 
the Montana Administrative Procedure Act (MAPA), Section 2-4-101 
et §gg., MCA, does not require the board to give written notice 
of, or solicit formal comment on, the adoption or amendment of 
administrative forms. ~. Sections 2-4-202, and, 2-4-302, MCA 
(agency to adopt rule of practice to describe forms; agency to 
give written notice and provide for public comment an intended 
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action to adopt, amend, or repeal a rule). The board recognizes 
that such forms must conform to the Rules and statutes in effect 
at the time the forms are adopted. In keeping with its policy 
of cooperating with the public, the board has distributed the 
new and amended forms to the MPA and other organizations for 
written comment prior to adoption. The board does not adopt the 
suggestion of mandatory public notice and comment under MAPA for 
the adoption or amendment of administrative forms. 

Rule_I_JJ_6_.22. 703 l HORIZONTAL WELLS ( 1) and ( 2) same as 
proposed. 

(3) A horizontal well ave' meets the location requirements 
of ARM 36.22.702 if the point where the well bore first 
penetrates the common source of supply, the horizontal drainhole 
end point, and every part of the well bore lying between these 
points meet the minimum distance requirements from the drilling 
unit boundaries that would apply to a vertical well of the same 
projected depth, regardless of the surface location proposed. 

( 4) The operator of a horizontal well may designate an 
optional drilling unit, which must consist of two contiguous 
drilling units of the size and shape otherwise authorized for a 
vertical well of the same projected depth. The operator must 
receive administrative approval of the optional drilling unit 
before starting to drill the horizontal drainhole. Minimum 
distance requirements from drilling unit boundaries that would 
apply to the contiguous drilling units apply to the optional 
drilling unit, except that such requirements do not apply to the 
common boundary of the contiguous units. Any operator 
designating an optional drilling unit under this section must 
apply for proper well spacing -e--be-~.i-fted.-sy--t-he--aa.a.:H. 
ai-e•--.i.G&--vnd--~-ie--ft&al!'i.*' within 90 days after the 
completion of a well capable of production. 

(5) and (6) same as proposed. 

Comment: MPA recommends minor clerical changes to subsection 
( 3). 
Response: 'l'he board adopts the proposed non-substantive 
amendments to subsection (3). 
Comment: Exxon recommends that subsection (4) be amended to 
require the operator to give all adjacent land and mineral 
owners notice of the operator's intent to designate an optional 
drilling unit prior to the drilling of a horizontal well. 
Response: Exxon reads subsection (4) to require a board hearing 
on all optional drilling units. However, the rule requires 
advance administrative approval of the optional drilling unit 
and a board hearing Qlllx if the operator wishes to establish a 
permanent optional drilling unit if the well is capable of 
production. Th" intent of the administratively approved 
optional drilling unit is to avoid a board hearing if the well 
is not capable of production. The board adds language to the 
last sentence of subsection (4) to clarify this intent. Exxon's 
suggestion of a board hearing after giving notice to adjacent 
land and mineral owners is necessary only if the well is capable 
of production. Neither the board nor the operator can determine 
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with any certainty whether a well is capable of production until 
it is drilled and tested. The board does not adopt the 
suggested amendment but clarifies the rule as noted. 

36.22.1005 DRILLING WASTE DISPOSAL AND SURFACE RESTORATION 
(l) same as proposed. 
(2) When a salt-based or oil-based drilling fluid is used 

to drill a well located within a floodplain, as defined by ARM 
36.15.101, or in irrigated cropland, drilling waste and produced 
fluids that accumulate during drilling operations must be 
disposed of off-site in a manner allowed by local, state, and 
federal laws and regulations unless an alternative on-site 
disposal method is approved in writin<;L_ by the board 
(-:sq_mj_n! ~t:.:t.CJ.tor. 

(3) same as proposed. 
( 4) Within 10 days after the cessation of drilling or 

completion operations, all hydrocarbons must be removed from 
earthen pits used in association with drilling or completion 
operations or such pits must be fenced, screened, BP and netted. 
Such pits that contain water with more than 15,000 parts per 
million total dissolved solids or salt-based drilling fluids 
must be fenced within 90 days after the cessation of drilling 
and completion operations. 

(5) same as proposed. 
(6) All earthen pits used in association with drilling and 

completion operations must be closed and the surface restored 
according to board specifications within one year after the 
cessation of drilling operations. Upon written application by 
the operator, an exception to the one-year pit closure 
requirement may be granted in writing by the board administrator 
upon a showing that: 

tat-aeeess-l;e-aft6-se-e-i-~~~1>-.-~~l-.-be-~~-t-o--u5e 
ey-~he-e~epa~ep~ 

f&t 121 no dumping or disposal of waste or fluids in the 
pit will occur; and 

fet 1Q1 delayed closure of the pit will not present a risk 
of contamination to soils or water or a hazard to animals or 
persons. 

Comment: MPA recommends that subsection (2) be amended to allow 
the operator to apply for an exception to the off-site drilling 
waste disposal requirement for salt and oil based drilling 
fluids. 
Response: There are numerous on-site drilling waste disposal 
technologies available which render such wastes substantially 
inert. These available and evolving technologies are often the 
economically and environmentally preferred alternative for 
drilling waste disposal. The recommended amendment would allow 
the board administrator to consider on-site drilling waste 
treatment and disposal methods on a case-by-case basis as 
exceptions to the off-site disposal requirement imposed by 
subsection ( 2) of the rule. The board made the amendment as 
suggested. 
C:m~rn<:'Ill: MPA recommends that the first s<'ntencA ot subsection 
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( 4) be amended to read ". . or such pits must be fenced, 
screened, el! .Qrul netted. • The rationale for the proposed 
amendment is to conform with subsection (1) of proposed Rule v 
which uses "and" instead of •or." 
Response: The use of "or• as the connective in this sentence is 
a clerical error. The intent of the rule is to prevent 
livestock and wildlife 1110rtalities, including migratory bird 
mortality, in reserve pits which contain oil and remain open for 
more than ten days after the cessation of drilling operations. 
The word "or• implies that the operator can install any one of 
the three listed iteas. However, the installation of all three 
items (a fence, a screen, and a net) are necessary to prevent 
livestock and wildlife IIIDrtalities. Therefore, "and" is the 
proper connective word. The board adopts the amendment as 
suggested. 
Comment: Exxon comments that subsection (5) conflicts with 
subsection (6)(a) and recommends that a change be made to avoid 
the conflicting provisions. 
Response: Subsection (5) prohibits use of the reserve pit for 
disposal after the cessation of drilling operations while 
subsection (6)(a) allows continued use of the reserve pit if 
such use is restricted to the operator. The two provisions 
conflict. Subsection (6)(&) is not necessary and is deleted to 
avoid any confusion. The board adopts the suggested amendment. 

36.22.1012 SAMPLES Ql CQRRS ANP CUTTINGS Adopted as 
proposed. 

Comment: Exxon comments that subsection ( 1) of this rule is 
very burdensome for the oil and gas industry and recommends that 
the rule be clarified as to what depth the samples will be 
required. Exxon also ~ds that existing subsection ( 3) be 
amended to specify the criteria under which the board may 
exercise its discretion to relieve the operator of all or a 
portion of the sample requirement. 
Response: The board typically requires that only a subset of 
samples be filed for any given well. Generally, no samples are 
required for development wells in areas with established 
geologic control. The amount and depth of required samples are 
designated by the board on the approved application for permit 
to drill (APD) form. Subaection ( 3) allo.,.s the board to 
exercise such discretion in deciding what samples will be 
required. The sample requirements specified in the rule have 
fulfilled the board's responsibilities to prevent waste and to 
protect correlative rights since 1972 without incident or 
objection. It .,.ould be burdsnsome to include in subsection (3) 
all of the potential criteria under which the board might 
exercise its discretion to relieve an operator of all or a 
portion of the sample requirement. The board exercises this 
discretion on a case-by-case basis by considering any number of 
potential factors including geology, existing well control in 
the area, the depth of the wall, the well type (e.g., oil, gas, 
injection) and other-.· factors. The operator may request a 
specific sample set when the APD is filed or may request a 
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reconsideration of any administratively imposed sample 
requirement. The board does not adopt the suggested amendment. 

Rule II (36.22.1014) BLOWOUT PREVENTION AND WELL CONTROL 
EQUIPMENT 

(1) same as proposed. 
(2) Drilling spools for blowout preventer stacks ~~s•-h&¥8 

a ....we~:..~~ p•eeelll!'& ~~-t:e-Ute-ll!alnla-.1!-:ki-~~·e•s-• ~ 
•ka-~-w--4--pl!'eoaRtia•-~must meat the following 
minimum specifications: 

(a) through (S)(b) same as proposed. 
(c) In addition to the initial pressure tests, the owner 

or operator must check ram- and annular-type preventers for 
physical operation each trip but not more than once each twenty
four (24) hour period. 

(d) through (7) same as proposed. 

Comment: MPA recommends that the title of this rule be amended 
to specify that the rule applies only to drilling wells. 
Response: There is no need to amend the title of this rule 
because the rule will be contained in the drilling subchapter of 
the board • s rul.es. The board does not adopt the suggested 
amendment to the title of this rule. 
Comment: MPA recommends that subsection (2) be amended to make 
it clear that the drilling spool should not be separated from 
the blowout preventer. 
Response: The proposed amendment would allow the operator to 
have drilling spools and blow out preventers of different 
working pressures as long as the lesser of the two rated working 
pressures is equal to or greater than the maximum anticipated 
pressure to be contained at the surface. The board adQpta the 
amendment. 
Comment: Exxon recommends that subsection (S)(c) be amended to 
require only one pressure test a day to be consistent with 
federal Bureau of Land Management requirements. Texaco contends 
that running a pressure test each trip is unnecessary and coat 
prohibitive. Texaco recommends that the frequency of the 
pressure test be left to the discretion of the operator. 
Response: It is not uncommon for a drilling rig to trip more 
than once in a twenty-four hour period. The board feels that it 
would be unnecessary for a pressure test to be run more than 
once in a twenty-four period. However, for consistency and 
safety reasons, the frequency of the pressure test can not be 
left to the discretion of the operator. An amendment is made to 
subsection (2) to limit the frequency of the pressure test to 
every trip but not more than once every twenty-four period. The 
board adopts Exxon' s suggested amendment and doe& not adopt 
Texaco's request that the frequency of pressure tests be left to 
the discretion of the operator. 

36.22. 1103 NOTIFICATION AND REPORT OF EMERGENCIES AND 
UNDESIRABLE INCIQEMTS Adopted as propo&ed. 

Comment: Exxon recommends that subsection ( 1) be amended to 
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replace the term "immediate" with the phrase "as soon as 
practicable, but within 24 hours of the incident." Exxon 
believes that the "illllllediate notice• requirement will cause some 
operators to neglect spill control in favor of racing to town to 
call the board. 
Response: The board believes that collllllon sense will prevail and 
that the operator will control an undesirable event before 
leaving the location to contact the board. The board does not 
adopt the amena.&nt. 
Coppent: Exxon believes that the five day written report 
requirement in subsections ( 1) and ( 2) is unreasonable and 
burdensome to the operator and recommends that the time limit be 
increased to ten or fifteen days. 
Response: The board notes that the written report is required 
within "five working days. • The board believes that five 
working days will give the operator plenty of time to submit the 
required report. A more lengthy time limit does not allow for 
board intervention on a timely basis, especial! y in those 
instances outlined in subsection ( 2) where the written report is 
the only notice the board will receive of an undesirable event. 
The board does not adopt the amancllllent . 
commentl Exxon believes tlUlt splll.a contained within tank 
firewalls do not present tJie .- level of environmental risk as 
do other spills, and recommends that contained spills not be 
subject to any notice or reporting requirements. 
Response: The board disagrees that spills coapletely contained 
in earthen firewalls present less environmental risk than do 
uncontained spills in all cases. Exxon overlooks the potential 
environmental risk to groundwater and wildlife presented by oil 
contained in unlined and uncovered earthen firewall&. This rule 
fulfills the board's waste prevention responsibilities as well 
as the responsibility to protect the environment. Oil spills, 
even if contained within fi.%ewalls, could violate Section 82-11-
121, MCA, which prohibits .ast& of oil or gas. The board does 
not adopt the amendment. 
Cgmment: MPA and Exxon recommend that subsections ( 1) (a) and 
( 1) (c) be aJD&nded to delete the references to groundwater. Both 
commentators believe that it would be difficult and expensive 
for the operator to determine whether a spill has entered 
groundwater. 
Response: No doubt there can be substantial work and expense 
involved in determining whether a spill has contaminated 
groundwater. However, the importance of the groundwater 
resource merits all necessary protective measures. When in 
doubt, the operator should report the possibility that a spill 
may have entered groundwater. With timely notification, the 
board can work with the operator to determine whether 
groundwater contamination has occurred and whether remediation 
measures are necessary. The board feels strongly that the 
reporting requirements are not burdensome in relation to the 
potential risk to the groundwater resource. The suggested 
amendments are not adopted. 
Colll!llgnt: Exxon recommends that subsection (2)(b) requ1.r1.ng 
notification of gas relelllles be deleted in deference to the 
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reporting requirements under federal statutes such as the 
Comprehensive Environmental Response and Compensation Act 
(CERCLA) and the Superfund Amendment and Reauthorization Act 
(SARA). 
Response: The board cannot delegate its authority to regulate 
oil and gas exploration and production activities to otqer state 
or federal agencies without specific legislative mandate. The 
board is charged with the responsibility of investigating and 
controlling waste of the natural gas resource and cannot rely on 
the reporting requirements of federal statutes to adequately 
monitor gas releases. The board does not adopt the proposed 
amendment. 

36.22.1207 EARTHEN PITS AND OPEN VESSELS ( 1) same as 
proposed. 

(2) The owner or operator may make tempora~ use of an 
unlined earthen pit to retain oil or water &empe•a•i*r in the 
event of an emergency or to retain fluids generated in 
recompletion or workoyer operations. The oil, water, and 
contaminants must be removed from the emergency, recompletign gr 
workoyer pit aRe-~ within forty-eight (48) hours and 
disposed of in a manner that will not degrade surface water or 
groundwater or cause harm to soils. An owner or operator must 
apply for and obtain a permit under ARM 36.22.1227 to conatruct 
or operate a permanent emergency pit. Repeated use of an 
earthen pit or pits to contain oil or water spills from an 
improperly or inadequately designed or maintained production 
facility does not constitute an .. emergency .. for purposes of this 
rule. 

Comment: Exxon reco111111ends that subsection ( 1) be amended to 
allow the operator to apply for an exception to the storage and 
disposal restrictions in this rule. Exxon believes that the 
operator should be granted such an exception if it can show that 
the proposed disposal, retention, or storage method is not 
prohibited by other rules or laws, will not cause waste of 
hydrocarbons, will not pollute soils, surface waters, or 
groundwater, and will not harm persons or animals. 
Response: Exxon's stated criteria for an exception establishes 
an extremely difficult burden of proof under regulatory, 
economic and, environmental limitations. The board believes 
that the potential risks outweigh any benefit in allowing the 
retention, storage, or disposal of the enumerated wastes in 
earthen reservoirs and open receptacles. Any operator may 
petition the board for a variance from a board rule. An 
exception to this rule can only be granted for good cause after 
notice and hearing. The board does not wish to provide for an 
administrative exception to this rule and does not adopt the 
proposed amendment. 
Comment: MPA recommends that workover and recompletion pits 
also be allowed in subsection (2) as temporary pits. 
fig~~: Recompletion and workover pits are typically 
temporary, very small, and are used to retain small volume& of 
drilling muds, cement, water, and sometimes oil. The board has 
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not documented any instances of soil or water pollution 
attributable to the use of temporary earthen recompletion or 
workover pits to retain drilling muds, cement, or water. 
Recompletion or workover fluids which contain one or more of the 
substances enumerated in subsection ( 1) of this rule must be 
removed prior to the closure of the recompletion or workover pit 
and must be disposed in an environmentally safe manner. The 
board adopts the proposed amendment. 
Comment: The board coDIDientlil that the word "promptly" in 
subsection (2) is too vaque. 
Response: The board makes the clean-up and disposal time 
requirement in the rule 1110re specific by using the phrase 
"within forty-eight (48) hours• rather than the term "promptly." 

Rule V (36.22.1223) FJWCiftG. SCREENING. ANp NE'IT_.!,Jj~Qf PITS 
( 1) and ( 2) slllll8 as propoaed. 
(3) This rule does not apply to earthen pits used solely 

for the purpose of drilling, completing, recompleting, working 
~ or plugging a well. 

comment: Texaco recommenda that subsection (1) be amended to 
allow the operator the dLacration to chose any of a number of 
"physical deterrents to protect 11111111111alia.n and avian wildlife" 
including fencing, screening, flagging, strobe lighting, metal 
reflectors, and other unspecified options. 
Response: The research on the subject of wildlife mortalities 
associated with oil and gas production pits establishes that the 
only satisfactory preventative measures include a combination of 
fencing, screening, and netting. The board does not adopt the 
proposed amendlllent. 
Comment: Exxon recommends that. subsection ( 3) be amended to 
exempt earthen workover pita from the requirements of this rule. 
Response, Workover pits, if allowed by the board, are small, 
temporary, and present little risk to wildlife. The board 
adopts the proposed amendment. 
Comment: Texaco recommends that subsection (3) be amended to 
exempt emergency pits from th& requirements of this rule. 
Response: Temporary emergency pits under ARM 36.22.1207(2) must 
be immediately cleaned and closed after the spill is controlled. 
Permanent emergency pits must be permitted under ARM 36.22.1227 
and cannot be used to retain fluids for any longer time period 
than is necessary to control an oil or water spill with 
emergency actions. If a. so-called "emergency pit" is not 
cleaned of oil or other fluids immediately after the emergency 
spill or release is controlled, it is not an "emergency pit." 
In short, both temporary and permanent emergency pits are to be 
immediately cleaned of all fluids, including oil, thereby posing 
no risk to wildlife and obviating any need to exempt them from 
this rule. The board does not adopt the proposed amendment. 

Rule VI (36.22.12221 HYQRQGEN SULFIDE GAS (1) The owner 
or operator of an oil or gas well drilled after the effective 
date of this rule that produces more than 20 MCF of gas per day 
containing more than 20 parts per million hydrogen sulfide must 
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submit a hydrogen sulfide gas report to the board with Form 4 
wi&kiR-~9-eay~ after the completion of the well. 

(2) and (3) same as proposed. 
(4) The hydrogen sulfide gas report required under this 

rule must include the following information: 
(a) the name and location of the well~; 
(b) the name and address of the operator or own~r of the 

we ll..(A.l_ ; 
(c) and (d) same as proposed. 
(5) The owner or operator of a production facility with 

the potential of accumulating hydrogen sulfide gas in 
concentrations of 100 parts per million or more must pl!eveaa 
H~a~&he•!see take measures to restrict and warn against access 
to the facility and must install a wind sock and hydrogen 
sulfide warning signs at such facility. 

Comment: Exxon comments that subsections (1) and (2) of this 
rule impose different time limits for the submission of the gas 
analysis. Exxon recommends that only one time criteria apply. 
Response: Subsection (1) applies to wells drilled and completed 
after the effective date of this rule. Subsection (2) applies 
to wells drilled and completed prior to the effective date of 
the rule. Different time limits are necessary because a 
reasonable time period for the submission of the gas analysis as 
applied to new wells will, in most cases, have already expired 
at the effective date of the rule if applied to old wells. The 
board does note, however, that subsection (1) would require the 
operator to submit the Form 4 and gas analysis for a new well 
within thirty days after the well is completed regardless of 
whethar the wall was developmental or wildcat. Such a 
requirement would conflict with the board's longstanding policy 
of allowing the operator of a wildcat well six months within 
which La submit a Form 4 completion roport.. Tho board amends 
subsection ( 1) to simply require that the gas analysi.s be 
submitted at the time the Form 4 is submitted. ARM 36.22.1011 
governs the amount of time within which the operator has to 
submit a Form 4 completion report. The board does not 11.dopt 
Exxon's proposed amendment. 
Comment: MPA asks "why does the board need a complete g11.s 
analysis" as required under subsection (4)(d)? MPA comments 
that such a requirement is expensive for the operator and 
recommends that only the percent concentration of hydrogen 
sulfide gas be required. 
Response: The gas analysis requirement is born out of the 
studies conducted in the board's December 1989 Programmatic 
Environmental Impact Statement (PEIS). The PEIS identified the 
need for accurate gas analysis information on oil or gas wells 
to facilitate the study of gas-related environmental and health 
impacts. The Air Quality Bureau of the Montana Department of 
Health and Environmental Sciences specifically requested that 
the board collect the gas analysis information for this purpose. 
The information collected will be compiled and analyzed by the 
Air Quality Bureau. The board agrees that there is a need for 
such information and feels that the expense to the operator is 
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warranted under the circumstance&. As a practical matter, the 
laboratory muat determine the concentration of all of the 
enumerated gas conatituents to determine the percent hydrogen 
sulfide gas. There ahould be relatively little added expense to 
the operator for the laboratory to breakdown the percent 
concentrations of these gas constituents. 
comment1 MPA and Texaco comment that subsection (5) imposes an 
impoasible burden upon the operator to prevent unauthorized 
access to facilities with potential hydrogen sulfide gas 
dangers. The commentator& recommend that subaection ( 5) be 
amended to require that measures be taken to restrict or warn 
against access. 
Resoonse1 The rule as written does impoae an unwarranted 
burden. The board adopta the propoaed amendment. 
Comment: The board comments that subsections (4)(a) and (4)(b) 
should refer to the term •well" in both the singular and plural 
form. 
Response: The subsections are amended to apply to "well(s)". 

36.22.1227 EARTHEN PIT$ AND PQNDS Adopted as proposed. 

Comment: Exxon recODDends that subsection ( 3) be 11111ended to 
allow the operator to apply for an exception to subsection (2). 
Besoonse1 The board believee that the conatruction criteria 
contained in subaection (2) are reaaonable and neceaaary to 
protect human health and the environment. However, the operator 
can requeat a public hearing to determine whether a variance 
from thia rule, or any other board rule, should be granted. The 
board is reluctant to allow administrative discretion allowing 
exceptions to this rule because of the potential risk to human 
health and the environment. The board does not adopt the 
proposed amendment. 

36.22.1241 SERVICE CQIPAIX REPORTS Adopted as proposed. 

comment: Texaco and Euon recoaunend that the rule be amended to 
require the operator rather than the service company to submit 
information concerning work done on wells. 
Response: In IIIAny cases, the only information the board 
receives concerning work done on a well is from the service 
company. The proposed a-ndalent might work if all operators 
were as organized and efficient as Texaco and Exxon. 
Unfortunately, the board's experience is that it must be able to 
call on both the service company and the operator to submit well 
information if it wiahes to .aintain reasonably complete and up
to-date well files. The board does not adopt the proposed 
amendment. 

3. General Comment I The Montana Legislative Council 
comments that the board needs to provide specific reasons on why 
it is choosing to act now and it needs to provide more detail 
about the problems which led it to propose new rules and 
amendments to rules. 

Response: The specific problems which led to the adoption 
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of new rules II, III, IV, V, and VI, and the rev1s1ons to rules 
36.22.302, 36.22.307, 36.22.602, 36.22.1001, 36.22.1001, 
36.22.1005, 36.22.1103, 36.22.1207, 36.22.1226, and 36.22.1227, 
are more fully set forth in the board's three volume December 
1989 programmatic environmental impact statement (PElS). The 
sheer volume of the information contained in these documents 
prohibits a recitation of the specific problems in thts notice 
of rule adoption. Copies of the PElS documents are available to 
the public for review at any board office. 

These new rules and rule revisions were adopted as part of 
a comprehensive program to protect human health and environment 
as mandated by Section 75-1-201, MCA, which provides in 
pertinent part: 

(1) The legislature authorizes and directs that, to the 
fullest extent possible: 

(a) all agencies of the state ... shall: 
(i) utilize a systematic, interdisciplinary approach which 

will 1nsure the integrated use of the natural and social 
sciences and the environmental design arts in planning and in 
the decision-making which may have an impact on the environment; 

(ii) identify and develop methods and procedures which will 
insure that presently unquantified environmental amenities and 
values may be given appropriate consideration in decision-making 
along with economic and technical considerations; 

( 2) • . . 
(b) The board of oil and gas conservation shall adopt a 

programmatic environmental impact statement that must 
include but not be limited to: 

( iv) an appropriate 
environmental review as may 
board's rules and drill 
environmental review; .... 

method for incorporating such 
be found to be necessary into the 

permitting process, including 

The board is acting now on the adoption of environmental 
rules as an integral part of its compliance with Section 75-1-
201, MCA, and its implementation of the actions specified in the 
PElS. Action on the rules at this time will also serve to 
protect human health and the environment. 

Rule I is adapted at this time to accommodate technological 
advances presented by new horizontal well drilling technologies. 
ARM 36.22.1012 is amended at this time to obviate a problem the 
board has had with operators submitting wet or unwashed samples. 
ARM 36.22.1013 is amended at this time to remedy a problem the 
board has with a lack of sufficient geologic information 
necessary for it to prevent waste of oil and gas and to protect 
correlative rights. ARM 36.22.1204 is obsolete, is unnecessary 
under current industry practices, and is, therefore, repealed at 
this time. 

ARM 36.22.1241 failed to specify a particular type of work 
(namely, well plugging) for which the board requires information 
for its well files. The rule also failed to specify when 
reports are to be submitted. As a consequence, the board could 
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not rely on or require timely submission of reports. An 
amendment is made at this time to rectify the omission of the 
plugging work report and to specify a time period within which 
reports are to be submitted. 

ARM 36.22.1242 is amended at this time because it requires 
the operator to file a copy of a tax report form with the board 
which is no longer required by the Montana Department of 
Revenue. 

4. The board also received written comments at its 
Billings office from the Montana Environmental Quality Council 
(EQC) via telefax at 2:00 p.m. on January 30, 1992, from the 
Water Quality Bureau of the Montana Department of Health and 
Environmental Sciences (WQB) via telefax at 4:32p.m. on January 
30, 1992, and from the Montana Audubon Council (MAC) via telefax 
at 4:49 p.m. on January 30, 1992. The deadline for the 
submission of written comments was January 23, 1992, and the 
public hearing was conducted at the Billings Petroleum Club from 
9t00 a.m. to 9:30 a.m. on January 30, 1992. The board 
considered all written and oral comments it received up until 
the time of the public hearing, The board considered and 
adopted these rules b&fora 12a00 noon on January 30, 1992. The 
EQC, WQB, and MAC comments were not submitted within the time 
required by law and vexa not aviLi.lable to the board for 
consideration at the time it adopted the rules. However, the 
board will take the untimely comments under advisement and will 
consider possible rule changes in future rulemaking. 

5. All of these rules will be effective April 1, 1992. 

4--&• ·- .__J 
Dee RickDian, Executive Secretary 
Board of Oil & Gas Conservation 

Certified to the Secretary of State, ~ It, , 19 9.2. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.31.101, 42.31.102, ) 
42.31.103, 42.31.105, 42.31.107,) 
42.31.108, 42.31.131, 42.31.201,) 
42.31.202, 42.31.205, 42.31.211,) 
42.31.212, 42.31.213, 42.31.302,) 
and 42.31.303; and REPEAL of 42.) 
31.104, 42.31.106 and 42.31.301;) 
and ADOPTION of NEW RULE I ) 
(42.31.109); RULE II (42.31.110)) 
RULE III (42.31.111); RULE IV ) 
(42.31.305); RULE V (42.31.306);) 
and RULE VI (42.31.307) relating) 
to commercial activities for ) 
cigarettes and tobacco products ) 
for the Income and Miscellaneous) 
Tax Division ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT, of 
ARM 42.31.101, 42.31.102, 
42.31.103, 42.31.10.'i, 42.31. 
107, 42.31.108, 42.31.131· 
42.31.201, 42.31.202, 42.31. 
205, 42.31.211, 42.31.212, 
42.31.213, 42.31.302; and 
42.31.303 and REPEAL of 
42.31.104, 42.31.106 and 
42.31.301; and ADOPTION of 
NEW RULE I (42.31.109); 
RULE II (42.31.110); RULE III 
(42.31.111); RULE VI (42.31. 
305); RULEV (42.31.306); and 
RULE VI (42,31.307) relating 
to activities for cigarettes 
and tobacco products for the 
Income and Miscellaneous Tax 
Division 

1. on December 26, 1991, the Department published notice 
of the proposed amendments of ARM 42.31.101, 42.31.102, 
42.31.103, 42.31.105, 42.31.107, 42.31.108, 42.31.131, 
42.31.201, 42.31.202, 42.31.205, 42.31.211, 42.31.212, 
42.31.213, 42,31.302, 42.31.303 and the repeal of 42.31.104, 
42.31.106, 42.31.301 and the adoption of Rule I (42.31.109); 
Rule II (42.31.110); Rule III (42.31.111); Rule IV (42.31.305); 
Rule v (42.31.306); and Rule VI (42.31.307), relating to 
commercial activities for cigarettes and tobacco products at 
pages 2583-2589 of the 1991 Montana Administrative Register, 
issue no. 24. 

2. A public hearing was held on January 28, 1992, where 
written and oral comments were received at the hearing and 
subsequent to that hearing. 

3. After consideration of the comments presented, the 
department will further amend the following rules: 

42.31.101 AFFIXING CIGARETTE TAX INSIGNIA (1) The 
affixing of cigarette tax 1nsign1a must be accomplished within 
the state of Montana. Only those wholesalers or retailers who 
have obtained approval from the department to use tax stamping 
equipment may affix cigarette tax insignia. Unstamped 
cigarettes must be obtained directly from cigarette 
manufacturers OR LICENSED WHOLESALERS. 

( 21 'fhe affhill9 of ci9atette tax ill&i9llia mast be 
accomplished by oz undet the dit@CL aud iumaediate supervision of 
an expetieiiced aiid responsible etnployee ot ownet. 

~: Sec. 16-11-103, MCA; IHP: Sec. 16-11-113 and 16-11-
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115, MCA. 

42.31.102 MARKING ONSTAMPED CIGARETTES (1) Allcasesof 
unstamped cigarettes sold in Montana must have a tax stamp 
except sales made to U.S. government, military and Indian 
urchasers AND LICENSED WHOLESALERS which sales are sub'ect to 

the prov~s~ons o ARM • 1.108 
r ecel,;;t to indicate data of taeeipt. 

ill The method of marking may either be by metered stamp, 
or by hand and/9r heat applied deca~P-0'? ~. 01 guiM1ed 
1aber 01 bJii wdting 011 the eaae with~t~p pdft. The system 
of marking must be uniform and consistent. The marking system 
must facilitate a visible review to insure that cigarettes are 
stamped within 1'2 hours of zaceipt as required by 16 11 113 16-
11-111, MCA. 
-----xuTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-111, MCA. 

4. After review of the public comments the department 
believes that ARM 42.31.108 will also need to be amended. This 
rule was not part of the original notice of amendment and 
adoption because prior to the rule hearing the department did 
not believe it needed amendments. However, the rule will 
require the following amendment in order to follow the other 
changes to rules in this chapter. 

5. The department adopts new rule I (42.31.109); rule II 
(42.31.110); rule III (42.31.111); rule IV (42.31.305); and rule 
v (42.31.306) as proposed. 

6. The department further amends new rule VI (42.31.307) 
as follows: 

RULE VI (ARM 42.31.307) PREMIUM PROMOTIONS (1) 
Manufacturer's premiums .ay be attached to cigarette packs or 
cartons without being considered in violation of minimum pricing 
under the following conditions: 

(a) the department is notified of the promotion AT LEAST 2 
weeks in advance of the beginning date of the promotion; and 

(b) the premiums are packaged along with each carton or 
package of cigarettes, OR SPECIFICALLY IDENTIFIED AS ASSOCIATED 
WITH THE SALE OF A PARTICULAR CIGARETTE OR CARTON OF CIGARETTES. 
FOR EXAMPLE, A PROMOTIONAL DISPLAY MAY DESIGNATE A FREE ITEM 
WILL BE PROVIDED WITH EACH PURCHASE OF A CARTON OF A SPECIFIC 
BRAND OF CIGARETTES. THE ITEM MAY BE PHYSICALLY A PART OF THE 
PROMOTIONAL DISPLAY; 
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(i) manufacturer's representatives may attach premiums at 
the retail locations; 

(ii) there is a written contract between the manufacturer 
and the wholesaler, sub-jobber or independent jobber directing 
the attachment of premiums, 

( 2) 'fhe contract and subsequent accounting travsactions 
must be cleazly seyzeyated and zeported ftom the nozmal parchaae 
of pzoduct. Pot example, paynaeuts ntadt! to wholesaleza, sub 
jobbers, ot any other agents ntuet be maintained in separate 
accounts as documentation of the transaction and the payment fot 
pt emittttt attachment ser o ices may not be net Led against invoices 
foz cigarette patchases CONTRACTUAL ARRANGEMENTS AND PAYMENT FOR 
PREMIUM ATTACHMENT SERVICES MUST BE DOCUMENTED IN A MANNER 
CONSISTENT WITH STANDARD BUSINESS PRACTICES AND MAY NOT BE 
NETTED AGAINST INVOICES FOR CIGARETTES. 

AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-301, MCA, 

7. The comments received at the hearing along with othet"S 
received subsequent to the hearing are summarized along with the 
response of the department as follows: 

COMMENT: Montana Association of To~cco and Candy 
Distr1butors, represented by Mark Staples, Executive Director 
and Mike Parker, President and owner of Penningtons, Inc. 
presented a concern that the current regulations do not allow 
licensed wholesalers to buy unstamped cigarettes from other 
licensed wholesalers. The effect of that prohibition is to 
burden wholesalers with potentially higher inventory values and 
slower turning inventories. Individual cigarette packings and 
brands have much smaller market shares than they used to. Many 
wholesalers are required to buy 60 cartons at a time, and if we 
can't share those among ourselves (licensed wholesalers) we have 
slow turning inventory, and risk of dry cigarettes that are 
returned to the manufacturers with very low profit return on the 
investment in the inventory. 

RESPONSE: The department agrees to permit wholesaler-to
wholesaler sales of unstamped cigarettes provided they are 
accounted for on the monthly reports as suggested. This chang.e 
in position will necessitate changes in ARM 42.31.101(1), 
42.31.102(1) and 42.31.108, and a change in the wholesaler 
reporting form CT-206, revised 2-20-92. 

If the department does not receive adequate documentation 
or accounting for such movement and cannot reconcile, we must 
presume the cigarettes were sold to a non-exempt customer and 
collect the tax. 

COMMENT: The Association opposes Rule II which addresses 
the "Floor Tax." We request that this section be deleted and 
that the question of floor tax be addressed specifically each 
time a tax increase is proposed. 

RESPONSE: The department reads the 
in the matter of Montana Association 
Distributors and Service Distributing, 

District Court Decision 
of Tobacco and Cand~ 
Inc. v. Department o 
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Revenue of the State of Montana 1 First Judicial District Court 
Cause No. ADV-89-746, as clar~fying that it is within the 
department's discretion under current law to collect tax 
increases by implementing a so-called "floor tax." One of the 
complaints lodged in the course of that litigation was that the 
department was acting without rules. Promulgation of this rule 
answers that concern but more importantly, it places the public 
on notice of the Department's interpretation and administration 
of the underlying statutes. The department believes this to be 
the purpose of rulemaking. In the eventuality of future 
cigarette tax increases, we agree with the Association as to the 
desirability of legislative direction on this important point. 
Absent that specific direction, the rule will provide public 
instruction on how tax increases will be addressed. 

COMMENT: With regard to Rule VI (Premium Promotions), 
separate contracts and separate accounting is unnecessary and 
unduly burdensome to the wholesalers. The Association also 
suggests the deletion of the manufacturer pro~tion, two-week 
notification requirement. 

RESPONSE: In an audit or review situation, the department 
must be able to confirm that premium promotions do not involve 
minimum price issues. The department must be able to clearly 
trace both the contractual relationship and the resulting 
accounting transaction in the wholesaler and retailer records. 
The rules have been amended to include the language proposed by 
the Association. In addition the department has added language 
to address the contractual relationship. 

The two-week notification requirement is proposed to 
protect the manufacturer, the wholesaler and the retailer. The 
department cannot confirm the legitimacy of a promotion we know 
nothing about. 

COMMENT: Philip Morris U.S.A. represented by John Delano 
and Dave Odeen provided comments concerning Rule V, and asked if 
Montana interpreted this rule to prohibit a manufacturer
sponsored price reduction pass through to a consumer. 

RESPONSE: Yes, any type of pass-through promotion is 
illegal if the promotion results in a violation of minimum price 
statutes. For example, the present minimum wholesale price for 
king filte.rs is $14.81, the minimum retail price is $16.30. A 
$2.00 pass-through although intended to benefit the consumer, 
would result in a violation of minimum price in the transaction 
between the wholesaler and retail if the net sales price was 
less than $14.81, and the transaction between the retailer and 
consumer if the net sales price was less than $16.30. 

A pass-through program is identical to a coupon offer only 
in that the intent is to offer the consumer a discount and an 
incentive to purchase. The development of the transaction is 
very different. The coupon offer involves a transaction between 
the manufacturer and the consumer 1 whereas, the pass-though 
involves an invoice transaction between the manufacturer, the 
wholesaler, the retailer and the consumer. 

COMMENT: Does Rule VI limit "bounce back" offers and/or 
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promotional items that are not physically attached to the 
cigarettes? 

RESPONSE: The rule does not limit "bounce back" offers as 
descr1bed 1n the written comments. 

The rule was not intended to limit promotion to pre
packaged items. The department has amended the rule,to allow 
for incentive items that are specifically designated as part ot 
a manufacturer's promotion. The promotion item may be 
physically located near the product or may be ordered by the 
consumer. 

COMMENT: The two-week promotion notification requirement 
is troublesome. A "routine promotion" such as tee-shirts and 
buy-one-get-one-free should be excluded from the requirement. 

RESPONSE: The response to this comment· is covered in the 
above comment. In addition, since the repeal of the prohibition 
of attaching promotional items, the department has received 
numerous complaints of violations. Pre-notification of the 
intended promotions has saved travel and personnel time in what 
would otherwise require an investigation, Costs to industry 
have also been avoided because the investigation was not 
required. 

The two-week limitation, however, was not meant to limit 
the notification period to exactly two weeks. The rule has been 
amended to require notification at least two weeks prior to the 
promotion. 

8. Therefore, the Department adopts, an1ends and repeals 
the rules with the amendments listeu above. 

a- ~'-fftc EO AND SON 
Rule Reviewer 

(k;~~ 
IS ADAMS 

Director of Revenue 

Certified to Secretary of State March 16, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.4008 and 46.12.4010 
pertaining to post
eligibility application of 
patient income to cost and 
care 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.4008 AND 
46.12.4010 PERTAINING TO 
POST-ELIGIBILITY 
APPLICATION OF PATIENT 
INCOME TO COST AND CARE 

1. On February 13, 1992, the Department of socidl and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.4008 and 46.12.4010 pertaining to post
eligibility application of patient income to cost and care at 
page 191 of the 1992 Montana Administrative Register, issue 
number 3. 

2. Tt1e Department has amended rule 46.12.4010 •IS 

proposed. 

3. 'l'l1e Department has amended the tollowinq rule "" 
proposed with the following changes: 

.•1i>.J.J ... d~!OB Pom·-t;t.IGIBII.ITY API'Ll C/1'1' lDN. U.J.:: .t6T! !.!'!'!' I l·Wt_lM L 
TO COST Of CARE subsections (1) through 2) (b) remain as 

proposed. 
( i) $90 for veterans receiving the u.mi.nimll!'l Y~:t 1_•r d!1' :~ 

c>dministrat ion PENSION aid aft!i atteA!iaftee a Hawarwe; or 
Subsections (2) (b) (ii) through (9) (b) (iii) remain ils 

proposed. 

AUT!!: Sec. 53-6-llJ MCA IMP: 

4 • The Department has 
commentary received: 

thoroughly considered all 

COMMENT: The Department incorrectly used the term "Ai<.l c~n<.l 
Attendance Allowance" to describe the payments allowed in ARM 
46.12.4008(2)(b)(i). The correct term is "Veteran's Adminis
tration Pension." 

EE~EQNSE: The Department 
correction. 

~t!(t< r¥;& 
RleRev1ewer 

has revised the rule to retlccl t.hi!O 

~ ~· /?//-ff£__~ -~.b~ 
D1rector, Social and Rehab~ta

tion Services 

Certified to the Secretary of State March 16 l'.J'.l2. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICJ::S OF TilE 

STATE OF MONTANA 

ln the matter of the 
amendment of rule 46.12.4101 
pertaining to qualified 
medicare beneficiaries 

HOT l <.'!:: UF Till:: AMENDMENT OF' 
RULE 46.12.4101 PERTAINING 
TO QUALIFIED MEDICARE 
BEtlEFTCIARIES 

ru: /l..ll lntct·l.!::....;ted Peruon~ 

1. On February 13, 1992, the Depar·tment of Social and 
Rehabilitation serv1ces published notice of the proposed 
amendment of rule 46.12.4101 pertaining to qualified medicare 
beneficiaries at page 194 of the l'l92 t1ontana Administrative 
Register, issue number 3. 

2' 
pt~upu.scd. 

Tile Department has amended t·ulc 46.12.4101 as 

], No written comments or testimony ~ere received. 

~~-~ 
Hule Revitr at( ~cl@(~Neh!~~ 

tion Sel-'Jices 

Certified to the secretary of State t1arch 16 • 1992. 

6-3/26/92 Montana Adrn1nistrat1ve Register 



-675-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.15.102 
and 46.15.103 pertaining to 
refugee assistance 

NOTICE OF THE AMENDMENT OF 
RULES 46.15.102 AND 
46.15.103 PERTAINING TO 
REFUGEE ASSISTANCE 

TO: All Interested Persons 

1. On February 13, 1992, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.15.102 and 46.15.103 pert~ining to refugee 
assistance at page 196 of the 1992 Montana Administrative 
Register, issue number 3. 

;,, The Oepdrtrnent has amended r-ules ,1G.!5.102 and 
·1(,. I.'. 111 I .1!· lll op(l::(•<.L 

J. No written conunents or testimony were received. 

/ '/ ,..-: 'l 
~U ~ ( LzVL · VTe Revieer 

~/r L c~ -,~r-#",; 
O~Social and RehabilPta

tion Services 

Certitied to the Secretary of State ~lll___ ______ _ ' 1992. 
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VOLUME NO. 44 OPINION NO. 27 

AIRPORTS - Regional airport authority: crediting sick and 
vacation leave from prior public employment; 
CITIES AND TOWNS - Regional airport authority: crediting sick 
and vacation leave from prior public employment; 
COUNTY GOVERNMENT - Regional airport authority: crediting sick 
and vacation leave from prior public employment; 
EMPLOYEES, PUBLIC Sick and vacation leave statutes: 
applicability to regional airport authority's police force; 
MUNICIPAL GOVERNMENT - Regional airport authority: crediting 
sick and vacation leave from prior public employment; 
MONTANA CODE ANNOTATED - Title 2, chapter 18, part 6; sections 
2-18-101, 2-18-601, 2-18-618, 2-18-620, 7-13-215, 67-1-101, 67-
11-103 to 67-11-105, 67-11-201; 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att•y Gen. No. 6B 
(1990), 37 Op. Att'y Gen. No. 102 (1977). 

HELD: A regional airport authority must give credit for sick 
or vacation leave to its airport police officers based 
upon their prior employment with other public 
e-ntities. 

March 5, 1992 

Patrick L. Paul 
Cascade County Attorney 
Cascade County COurthouse 
Great Falls MT 59401 

Dear Mr. Paul: 

You have requested my opinion concerning the following question: 

Is the regional airport authority required to give any 
appropriate credit for sick or vacation leave to its 
airport police officers based upon their prior 
employment with other public entities such as a city 
police department or a sheriff's department? 

conclude that a regional airport authority is a public entity 
and, therefore, upon satisfaction of relevant statutory 
criteria, it is required to give credit for sick and vacation 
leave earned by its airport police officers during prior 
employment with other public entities. 

The Great Falls International Airport Authority (hereinafter 
"the Airport") is a regional airport author! ty created by 
cascade county and the City of Great Falls. ~ SS 67·-11-103, 
67-1-101(27), MCA. On occasion, the Airport has hired former 
la.w enforcement officers from Cascade County and the City of 
Great Falls to work as airport police. You have asked me 
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whether the Airport is required to give sick and vacation leave 
credit to these officers based upon their prior employment with 
cascade County or the City of Great falls. 

The applicable Montana Code sections addressing government 
employees' sick and vacation leave appear in Title 2, chapter 
18, part 6, entitled "Leave Time." Part 6 of chapter 18 
contains a set of definitions that apply specifically to leave 
time: "For the purpose of this part [part 6], except 2-18-620, 
the following definitions apply .... " S 2-18-601, MCA. At the 
outset, therefore, it should be noted that for the purpose of 
examining the coverage of leave time benefits, the definitions 
within section 2-18-601, MCA, control. The definitions set 
forth in part 1 of chapter 18, which generally cover state 
employees and state agencies, are expressly not applicable to 
the leave time provisions within part 6 of chapter 18: "As used 
in parts 1 through 3 and part 10 of this chapter, the following 
definitions apply .... " S 2-18-101, MCA. 

In part 6 of chapter 18, the code defines an employee as "any 
person employed by an agency except elected state, county, and 
city officials, schoolteachers, and persons contracted as 
independent contractors or hired under personal services 
contracts." S 2-18-601(2), MCA. An agency is defined for the 
purposes of part 6 as "any legally constituted department, 
board, or commission of state, county, or city government or any 
political subdivision thereof." S 2-18-601(1), MCA. Thus the 
application of sick and vacation leave statutes is not limited 
to state government employees. •rhe statutes also apply to 
employees who work for county or city government or any 
political subdivision thereof. The question that must be 
answered, then, is whether the Airport is a political 
subdivision of Cascade County and the City of Great Falls. 

An examination of the law reveals that the Airport is a 
political subdivision of Cascade County and the City of Great 
Falls. Section 67-11-103 ( l), MCA, declares that a regional 
airport authority is a public body created by a joint resolution 
of two or more municipalities. A county government is 
considered a municipality for purposes of section 67-11-103(1), 
MCA. SeeS 67-1-101(27), MCA. By statute, the municipalities 
must create a regional airport authority board of not less than 
five commissioners. S 67-11-103(1), MCA. The municipalities 
specify in the resolution the number of commissioners "to be 
appointed, their term[s] and compensation, if any." By its own 
terms a regional airport authority is the creation of two 
municipalities. In addition, it is provided "the same powers 
as all other political subdivisions'" in the performance of 
governmental functions related to comprehensive airport zoning 
regulations. SS 67-11-103(5), MCA. 

The Airport is not a private corporation, but a public 
corporation formed by a resolution to serve the public. ~ 
§S 67 -11-103( 1), 67-11-105, MCA. The Airport management is 
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granted a great deal of autonomy from the municipalities. 
However, the Airport's underlying function is to serve as a 
public agency. This underlying goal of serving the public is 
evident in section 67-11-105, MCA, which defines the functions 
of an airport authority: 

Functions -- public and governmental. The acquisition 
of any land or interest therein, pursuant to this 
chapter; the planning, acquisition, establishment, 
development, construction, improvement, maintenance, 
equipment, operation, regulation, and protection of 
airports and air navigation facilities, including the 
acquisition or elimination of airport hazards, and the 
exercise of any powers herein granted to authorities 
and other public agencies to be severally or jointly 
exercised ~ ~ declared to be public and 
governmental functions, exercised tor a public 
purpose, ~ matter§ Qf ~ necessity. All land 
and other property ~ privileges acquired and used 
!!:¥ Q!" 211 ~ gL Alr£ authority Q.I: other public 
agency in the manner ~ for the purposes enumerated 
in this chapter shall !mQ 2n hereby declared to be 
acquired and used for public and governmental purposes 
Mit ~ ~ !lli!ll.!U: Qf ~ necessity. [Emphasis 
added.] 

Con.aistent with the legislative recognition Lhul d.lrport 
authorities are created by municipalities to serve the public, 
I conclude that the Airport is a public agency and a political 
subdivision of the municipalities that created it. ~ 37 Op. 
Att' y Gen. No. 102 at 427 ( 1977) ("By virtue of the relationship 
between the county [that forms the district] and the district, 
it is clear that. a hospital district is a subdivision of the 
county, created to provide the public with hospital service"). 

In 43 Op. Att'y Gen. No. 68 (1990), I concluded that a retuse 
maoaqement district was. nvt a political subdivision for purposes 
of receiving a loan from the Board of Investments under the 
Municipal Finance Consolidation Act. In that opinion, I 
determined that a refuse disposal district was not a political 
subdivision because the district was not an independent 
governing body, capable of exercising authority separate from 
the county commissioners that created the district. 43 Op. 
Att'y Gen. No. 68 at 259. Here, as far as sick and vacation 
benefits are concerned under Title 2, chapter 18, part 6, MCA, 
the critical consideration is not whether an airport authority 
is an independent governing body, but the fact that the airport 
authority is a public corporation whose underlying function is 
to serve as a public agency. Unlike a refuse disposal district, 
the airport authority has a governing body, independent of the 
county commissioners. ~ SS 67-11-104, 67-11-105, 67-11-201, 
MCA. such autonomy may be contrasted to the dependence of the 
refuse disposal districts, under the law in effect at the time 
the prior opinion was issued, upon the approval of the county 
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commissioners before significant actions could be taken. See 
§ 7-13-215, MCA (1989). The public and independent nature of 
the airport authority's duties makes the airport authority a 
political subdivision for purposes of the sick and vacation 
leave statutes. 

Since the Airport is a political subdivision of the 'city of 
Great Falls and cascade County, employees of the Airport are 
entitled to those sick and vacation leave benefits provided in 
Title 2, chapter 18, part 6, MCA. The transfer of particular 
benefits and computation of credits earned during prior 
employment will depend on the particular circumstances of the 
Airport employee and the satisfaction of applicable statutory 
criteria and definitions. It is significant to note that 
transfers of accumulated annual vacation and sick leave credits 
are limited to "transfers between agencies within the same 
jurisdiction." See §S 2-18-617(3), 2-18-618(5), MCA. 
Consistent with the reasoning of this opinion, an employee 
transferring from the Great Falls Police Department or Cascade 
county Sheriff's Office to the Airport is transferring between 
agencies within the same jurisdiction and fulfills this aspect 
of the statutory requirements. The satisfaction of other 
relevant criteria, such as the requirement that a "transfer" be 
completed without a "break in service," must be determined 
following the application of appropriate statutory definitions 
to the particular employee's circumstances. ~ee S 2 18-601(12), 
(14), MCA. 

THEREFORE, IT IS MY OPINION: 

A regional airport authority must give credit for sick or 
vacation leave to its airport pollee officers based upon 
their prior employment with other public entities. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 4 4 OPINION NO. 28 

COUNTIES - Whether a solid waste management district is a 
••political subdivision"; 
COUNTY GOVERNMENT - Whether a solid waste management district 
is a "political subdivision"; 
INVESTMENTS, BOARD OF Whether a solid waste management 
district is a "'political subdivision"; 
LOCAL GOVERNMENT - Whether a solid waste management district is 
a "political subdivision"; 
SOLID WASTE - Imposition of service charges on all properties 
within solid waste management district to repay revenue bonds 
and loans; 
SOLID WASTE - Whether a solid waste management district is a 
"political subdivision"; 
MONTANA LAWS OF 1991 - Chapter 770, section 6; 
MONTANA CODE ANNOTATED- Title 7, chapter 13, part 2; sections 
1-2-102, 7-13-202, 7-13-204, 7-13-215, 7-13-231 to 7-13-233, 7-
13-236, 7-13-237, 7-ll-308, 17-5-1602(l)(b), 17-5-1604(3), 75-
10-112; 
OPINIOSS OF THE ATTORNEY GEN£RAL - 44 Op. Att'y Gen. No. 19 
(1991), 43 Op. Att'y Gen. No. 68 (1990), 40 Op. Att"y Gen. No. 
22 ( 1983). 

HELD: 1. A solid waste management district is not a political 
subdivision for purposes of the Municipal Finance 
consolidation Act. 

2. A so.lid waste management district may impose service 
charges on all property within the district to repay 
loans and revenue bonds issued pursuant to section 7-
13-236, MCA, as long as those service charges are not 
collected through tax notices and a llen upon 
property. 

David M. Lewis, Director 
Board of Investments 
Department of Commerce 
555 Fuller Avenue 
Helena MT 59620-0125 

Dear Mr. Lewis; 

You have requested my opinion on two questions: 

March 6, 1992 

1. Is a solid waste management district a "political 
subdivision·· for purposes of the Municipal 
Finance Consolidation Act? 
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2, Can a solid waste management district impose 
service charges on all properties within the 
district to repay loans and revenue bonds issued 
under section 7-13-236, MCA? 

Your first question concerns whether a solid waste management 
district is a political subdivision under the Municipah Finance 
Consolidation Act (MFCA). As I stated in 43 Op. Att'y Gen. No. 
68 at 256 ( 1990): "The MFCA is designed to give local 
government units the ability to borrow money at lower interest 
ralus. S 17 5-1602(l)(b), MCA." The MFCA dofines "local 
government unit" as "any municipal corporation or political 
subdivision of the state, including without limitation any city, 
town, county, school district, other special taxing district, 
or the board of regents of the Montana university system." 
(Emphasis added.) S 17-5-1604(3), MCA. 

In 43 Op. Att'y Gen. No. 68, supra, I concluded that a refuse 
disposal district is not a political subdivision as that term 
is used in section 17-5-1604 ( 3), MCA. Since the opinion was 
issued, the Montana Legislature passed Senate Bill 189 in 1991, 
which generally revised the laws relating to refuse disposal 
districts and the boards that manage these districts. one of 
the revisions was that the phrase "refuse disposal district" was 
changed to "solid waste management district." 1991 Mont. Laws, 
ch. 770, S 6. In addition to renaming the districts as solid 
waste management districts, the 1991 Legislature substantively 
amended Title 7, chapter 13, part 2, MCA, concerning solid waste 
management. Such amendments ma.ke it necessary to review my 
holding in 43 Op. Att'y Gen. No. 68 and determine whether a 
solid waste management district is a political subdivision for 
purposes of the MFCA under section 17-5-1604(3), MCA. 

In 43 Op. Att•y Gen. No. 68 at 258, I stated that "to determine 
whether a refuse [disposal] district is a political subdivision 
under section 17-5-1604(3), MCA, an analysis of the nature and 
duties of a refuse (disposal] district is necessary." I 
examined the powers and duties of the board of the refuse 
disposal district under section 7-13-215, MCA (1989), which at 
that time expressly stated: 

'I'he l>oard of 
and organized 
and duties, 
c:ommissioners 
added. 1 

a refuse disposal di~LricL established 
under this part has the following powers 
with the approval of the county 

of the counties involyed[. 1 [Emphasis 

I h<.'ld that HI uL·der tu be a poliLlc;cd >;ulxllvi:;ivn, Lhtt refuse 
disposal district would have to be an independent governing 
body, capable of exercising authority separate from the county 
commissioners who created it. 43 Op. Att'y Gen. No. 68 at 259. 
I concluded that the board of the refuse disposal district was 
nol "" lndcpoudunl <JOVI!rniny body duo I" the fo~ct that under 
section 7-13-215, MCA (1989), the board's powers and duties were 
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subject to the approval of the county commissioners. ~ I 
specifically stated that "(b]ecause the refuse board is not a 
separate and independent body and has not been delegated 
supervisory authority over the refuse disposal district, I 
conclude that a refuse disposal district cannot be considered 
a 'political subdivision' as that term is used in section 17-
5-1604(3), MCA." ~ 

The 1991 Legislature, in an attempt to give solid waste 
management districts and their boards greater autonomy from the 
county co~issioners, amended section 7-13-215, MCA, to read as 
follows: 

Except for powers specifically reserved by the 
counties in the resolution creating the district, the 
board has the powers and duties provided in 75-10-
112. 

Section 75-10-112, MCA, contains a very broad and expansive list 
of powers and duties that the solid waste management district 
board would asaume under section 7-13-215, MCA. At first 
glance, it appears that if a board assumed all powers enumerated 
in section 75-10-112, MCA, then the board would be an 
independent governing body, separate from the county 
commissioners, and a political subdivision for purposes of the 
MFCA. However, the Legislature, in amending section 7-13-215, 
MCA, limited the powers and duties the board could assume under 
section 75-10-112, MCA, by inserting the language, "[e]xcept tor 
powers specifically reserved by the counties in the resolution 
creating the district." Section 7-13-204, MCA, sets forth the 
powers the county can reserve for itself in the resolution. 
Section 7-13-204, MCA, specifically provides: 

( 1) Before creating a solid waste management 
district, the commissioners shall pass a resolution 
of intention to do so. 

(2) The resolution shall designate: 

(a) the proposed name of such district; 

(b) the necessity for the proposed district; 

(c) a general description of the territory or lands 
of said district, giving the boundaries thereat; 

(d) the general character of the collection service; 

(e) the proposed fees to be charged for the service; 
and 

(f) tllil. powers to ill! delegated to the board and tllil. 
powers 1.2 be exerciSed only with the approval of the 
county commissioners. [Emphasis added.] 
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Under section 7-13-204(2)(f), MCA, the county commissioners 
retain the authority to decide which powers will be delegated 
to the board and which are to be "exercised only with the 
approval of the county commissioners." Although the Legislature 
amended section 7-13-215, MCA, to grant greater powers to the 
board, those powers may still be left under the supervisory 
control of the commissioners. S 7-13-204(2)(f), MCJt. With 
respect to the specific factual situation which gave rise to 
your opinion request, the resolution of intention to create a 
solid waste management district left control over the district 
with ~he county commissioners. 

Even if the resolution of intention did convey full powers and 
duties to the solid waste management district board, a number 
of other code sections demonstrate the control the county 
commissioners have over the actions of the solid waste 
management district board. Under section 7-13-231, MCA, the 
board cannot establish a service fee without the approval of the 
county commissioners. Furthermore, the rates for those service 
charges are subject to the approval of the board of county 
commissioners. S 7-13-232, MCA. Similarly, the board must 
certify to the county commissioners the ''service charge needed 
for the current fiscal year, the due but unpaid service charges, 
and a description of the property against which the service 
charges are to be levied." S 7-13-233(2), MCA. 

The county commissioners also control the board's ability to 
raise money through revenue bonds and general obligation bonds. 
SS 7-13-236, 7-13-237, MCA. Section 7-13-236(1), MCA, 
specifically states: "Iilll commissioners ~ issue revenue 
bonds, including refunding bands, or borrow money for the 
acquisition of property, construction of improvements, or 
purchase of equipment or to pay costs related to planning, 
designing, and financing a solid waste management system." 
[Emphasis added.] Section 7-13-202, MCA, defines the word 
"commissioners" as the board of county commissioners. 
Similarly, before the solid waste management district may issue 
general obligation bonds, it must receive approval by the board 
of county commissioners. S 7-13-237, MCA. 

Clearly, the solid waste management district is not governed by 
an independent board autonomous from the supervisory control of 
county commissioners. Accordingly, I conclude that solid waste 
management districts are not political subdivisions for purposes 
of the MFCA. 

Your, second question is whether d solid was~e management 
distr'ict may impose a service fee on all properties within the 
district in order to repay revenue bonds and loans under section 
7-13-236, MCA, even though some of the property owners do not 
avail themselves of the services provided by the solid waste 
management district. 
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Part of your question has been previously answered in 40 Op. 
Att' y Gen. No. 22 at 85 ( 1983). In that opinion, Attorney 
General Greely held that a refuse disposal district could impose 
a service fee under section 7-13-231, MCA, on all properties 
within the district even though some of the proper~y owners did 
not use the services provided by the district. Attorney General 
Greely explained that although some of the property owners did 
not use the facilities of the district, their property was 
benefitted by the availability of the services. 40 Att'y Gen. 
Op. No. 22 at 86. It was noted that the 1 ink between the 
services and the benefit to the property was "underscored by the 
fact that unpaid service charge fees become a lien on the 
property under the provision of section 7-13-233, MCA." 40 op. 
Att'y Gen. No. 21 at 87. 

Although the 1991 Legislature amended sections 7-13-231 and 7-
13-233, MCA, through the passage of Senate Bill 189, the 
provisions of those sections, interpreted in 40 Op. Att'y Gen. 
No. 22, remain essentially unchanged. Accordingly, the holding 
in 40 Op. Att'y Gen. No. 22 remains unaffected by the actions 
of the 1991 Legislature. I conclude, in accordance with the 
reasoning expressed in 40 Op. Att'y Gen. No. 22, that a solid 
""'ste management district can impose a service fee under section 
7-13-231, MCA, on all properties within the district even though 
some of the property owners may choose not to use the services 
provided by the district. 

Your next concern is whether those service charges imposed on 
all properties within the solid waste ~~~anagement districts could 
be utilized to repay loans and revenue bonds issued pursuant to 
section 7-13-236, HCA. Section 7-13-236, MCA, is a new code 
section created by Senata lli.ll 189. Under this section, revenue 
bonds issued by the county commissioners or loans undertaken by 
the county comxnissioners may be repaid from "service charges 
authorized in 7-13-233 that are collected other than through tax 
notices and a lien upon proparty." S 7-13-236(3)(a), MCA. The 
language used by the Legislature in the above section is 
restrictive in nature. The fundamental rule of statutory 
construction is that the intention of the Legislature controls. 
S 1-2-102, MeA; Missoula~ YL American Asphalt, Inc., 216 
Mont. 423, 426, 701 P.2d 990, 992 (1985). The intention of the 
Legislature must first be dete~ined from the plain meaning of 
the words used. Missoula~' 701 P.2d at 992. I conclude 
that an examination of section 7-13-236(3)(a), MCA, reveals that 
the Legislature clearly intendad that service charges may be 
used to repay revenue bands and loans as long as those service 
charges "are collected other than through tax notices and a lien 
upon property." This conclusion is supported by my recent 
holding in 44 Op. Att'y Gen. No. 19 (1991), concerning a joint 
solid waste management district's ability to use services 
charges to pay off revenue bonds. In that opinion, I reviewed 
a statute parallel to section 7-13-236, MCA, and concluded that 
under section 7-13-308, MCA, "[a] joint solid waste management 
district may nat issue revenue bonds payable from service 
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charges placed on property tax notices to property owners and 
collected with property taxes." (Emphasis added.) 44 Op. Att•y 
Gen. No. 19. 

In summary, section 7-13-236(3)(a), MCA, prohibits payment of 
revenue bonds and loans by service charges that are collected 
through tax notices and liens upon property. However,• section 
7-13-233(4), MCA, authori~es waste management districts to 
collect service charges by means other than placing the service 
charges on property tax notices. 44 Op. Att'y Gen. No. 19. 
Furthermore, section 7-13-233(5), MCA, states that if those 
charges are not paid, "the service charge becomes delinquent and 
becomes a lien on the property, subject to the same penalties 
and the same rate of interest as property taxes." 44 Op. Att'y 
Gen. No. 19. Accordingly, under section 7-13-236, MCA, the 
county commissioners may repay revenue bonds and loans from 
service charges that are collected by medns other than placing 
those service charges on property tax notices. 44 Op. Att'y 
Gen. No. 19. 

THEREFORE, IT IS MY OPINION: 

1. A solid waste management district is not a political 
subdivision for purposes of the Municipal Finance 
Consolidation Act. 

2. A solid waste management district may impose service 
charges on all property within the district to repay 
loans and revenue bonds issued pursuant to section 7-
13-236, MCA, as long as those service charges are not 
collected through tax notices and a lien upon 
property. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 29 

ATTORNEYS GENERAL - Supervisory power over county attorneys; 
COUNTY ATTORNEYS - Employment status of county attorney under 
Montana Comprehensive State Insurance Plan and Tort Claims Act; 
COUNTY COMMISSIONERS - Employment status of county attorney 
under Montana Comprehensive State Insurance Plan and Tort Claims 
Act; 
COUNTY COMMISSIONERS - Supervisory power over county officers; 
COUNTY OFFICERS AND EMPLOYEES - Employment status of county 
attorney under Montana Comprehensive State Insurance Plan and 
Tort Claims Act; 
MONTANA CODE ANNOTATED - Sections 2-9-101, 2-9-305, 2-9-318, 2-
15-501(4), 7-3-432, 7-4-2110, 7-4-2203, 7-4-2502(2) (a), 7-4-
2702, 7-4-2711, 7-4-2712, 7-4-2716, 15-8-102; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att•y Gen. No. 84 
(1988), 40 Op. Att'y Gen. NO. 52 (1984), 38 Op. Att'y Gen. No. 
85 (1980), 36 Op. Att'y Gen. No. 32 (1975), 17 Op. Att'y Gen. 
No. 196 (1937). 

HELD: 

John s. 
Rosebud 
Rosebud 
Forsyth 

County attorneys are "employees" at the county for 
purposes of the Montana Comprehensive State Insurance 
Plan and Tort Claims Act, S 2-9-305, MCA, whenever a 
county attorney is named in a civil lawsuit for his 
actions regarding county administrative business, such 
as the hiring and firing of staff. 

Forsytne 
County Attorney 
County Courthouse 

MT 593:2:7 

March 13, 1992 

Dear Mr. Forsythe: 

You have requested my opinion on the fallowing question: 

Is the county attorney a state employee for purposes 
of the Montana Comprehensive State Insurance Plan, SS 
2-9-101 to 318, MCA? 

Your question concerns whether a county attorney is an employee 
of the county or the state for purposes of section 2-9-305, MCA, 
a part of the Montana comprehensive State Insurance Plan and 
Tort Claims Act of 1973 (hereinafter Tart Claims Act). The 
underlying facts in the present situation involve a county 
employee who was discharged from employment in the county 
attorney's office. The employee subsequently filed a claim for 
wrongful termination against the county and the county attorney. 
The county attorney requested that the state defend him pursuant 
to the Tort Claims Act. 
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Section 2-9-305, MCA, provides in pertinent part: 

(2) In any noncriminal action brought against any 
employee of a state, county, city, town, or other 
governmental entity for a negligent act, error, or 
omission, including alleged violations of civil rights 
pursuant to 42 u.s.c. 1993, or other actionable 
conduct of the employee committed while acting within 
the course and scope of the employee's office or 
employment, the governmental entity employer ... shall 
defend the action Q!! behalf of the employee and 
indemnify the employee. (Emphasis added.] 

( 4) In any noncriminal action in which a governmental 
entity employee is a party defendant, the employee 
shall be indemnified by the employer for any money 
judgments or legal expenses, including attorney fees 
either incurred by the employee or awarded to the 
claimant, or both, to which the employee may be 
subject as a result of the suit[.] 

Initially, it should be noted that under certain circumstances 
a county attorney is not liable for civil damages. A county 
attorney is a "quasi-judicial officer who enjoys common law 
immunity from civil liability for conduct within the scope of 
his duties." This allows him to use independent judgment in 
enforcing criminal laws. Ronek ~ Gallatin County, 227 Mont. 
514, 740 P.2d 1115, 1116, ~ denied, 485 u.s. 962 ( 1978) 
(emphasis added). Thus, for example, "[w]hen a prosecutor acts 
within the scope of his duties by filing and maintaining 
criminal charges he is absolutely immune from civil liability." 
State ex rel. Dept. of Justice~ District~. 172 Mont. 88, 
92,560 P.2d 1328,1330 (1977). 

By contrast, the administrative business ot running a county 
att.orney's office, including the hiring and firing of staff, 
does not fall within those statutorily defined duties which are 
clearly prosecutorial in nature and to which prosecutorial 
immunity unquestionably applies. ~ S 7-4-2712, MCA. ~ ~ 
~ McKittrick, 223 Mont. 426, 727 P.2d 517 (1986) (judicial 
immunity applied to firing of personal secretary of state 
district court judge because secretary's duties were intimately 
related t.o tunctioning of judicial process). Thus, when a suit 
involving the performance of administrative responsibilities is 
brought against a county attorney, it must be determined whether 
the county attorney is an "employee•• of the state or the county 
so as to determine which governmental entity may be responsible 
for indemnification, if necessary. 

PL·evluub quctilluns 
status have been 

~~-i/.)u/~l~ 

concerning 
determined 

a counly <.tLLuuu:y·s employment 
by reference to the relevant 
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statutes. With respect to employee benefits, the Montana 
Supreme Court, as well as former attorneys general, have 
examined the particular statutory language to determine who is 
a county officer's employer for purposes of administering 
benefits. Former Attorney General woodahl concluded that a 
county attorney is considered to be jointly employed by the 
county and the state for social security purposes. 36 Op. Att'y 
Gen. No. 32 at 366, 368 (1975). The opinion, citing §!_ate ex 
r:gL Barn~ 'L•_ Hawkins, 79 Mont. 506, 528, 257 P. 411 (1927), 
held that a county attorney is not technically an "empluyee" of 
either the state or the county. However, for the purpose of 
interpreting the Tort Claims Act, a county attorney must be 
considered an employee of either the state or a county. 

More recently, former Attorney General Greely determined that 
for the purposes of participation in group health insurance 
programs, the Legislature intended to exclude county attorneys 
from the state group insurance plan. 40 Op. Att'y Gen. No. 52 
at 212, 215 (1984). 

With respect to the statutes which deal with a county ~Ltorney's 
compensation, a 1937 Attorney General's Opinion recognized that 
a county attorney, as a public officer, performs tasks for both 
the county and the state. 17 Op. Att'y Gen. No. 196 at 238 
( 1937). See also SS 7-4-2711, 7-4-2712, 7-4-2716, MCA. As a 
result of the dual nature of the county attorney's duties, the 
Legislature required the state and the county to evenly split 
the county attorney's salary. S 7 .. ·4-2502(2)(a), MCA. 
Consequently, the statutes that define a county dttocney's 
duties and address which governmental entity pays the salary do 
not clearly designate a county attorney as an employee of either 
the state or the county. 

With specific reference to the statutes on indemnification of 
a public employee in a tort action, the Montana Supreme Court 
has relied upon the tenets of a "master-servant" relationship 
to assist in determining Which governmental entity is 
responsible for an employee's conduct. See ~tate v, [listuct 
<:;Q\,!1;.1, 170 Mont. 15, 19-20, 550 P.2d 382, 384 ( 1976) (city, 
rather than state, may be held liable for conduct of city police 
within course and scope of their employment). The lwo factors 
the Court examined to determine the existence ot a master· 
servant relationship in State y.,_ District Court were: ( l) which 
governmental entity had the exclusive power to hire and fire the 
employee, and (2) which governmental entity exercised direct, 
detailed or daily supervision over the employee, and therefore 
was in the best position to avoid or prevent negli4ent acts by 
the employee. Id~ at 19-20, 550 P.2d at 384. In 42 Op. Att'y 
Gen. No. 84 at 333 ( 1988), former Attorney General Greely 
employed the Court's reasoning in State ~-' Di~!rlct C:<'!<ft to 
determine that a fire district rather than the county must 
indemnify fire district employees under the Act. 
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Applying the first of the two factors examined in ~ Y..L 
District Court, supra, to the instant case, it is significant 
that the local government statutes provide that the county 
attorney must be elected by county voters or appointed by the 
county commission or its chairman. See S 7-3-432, MCA. The 
state as a governmental entity does not participate in the 
selection of a county attorney. If vacated, the pos,tion of 
county attorney is filled by appointment of the county 
commissioners. S 7-4-2702, MCA. 

With respect to the second factor examined by the court in State 
Y.:. District Court, supra, section 7-4-2110, MCA, the statute 
that addresses supervision of county officers, must be reviewed. 

Supervision of county and other officers. The board 
of county commissioners has jurisdiction and power, 
under such limitations and restrictions as are 
prescribed by law, to: 

( 1) supervise the official conduct of all county 
officers and officers of all districts and other 
subdivisions of the county charged with assessing, 
collecting, safekeeping, management, or disbursement 
of the public revenues; 

(2) see that they faithfully pertorm Lheir duties; 

(3) direct prosecutions for delinquencies; and 

(4) when necessary, require lhem Lo renew Lheir 
official bonds, make reports, and present their books 
and accounts for inspection. 

Section 7-4-2110, MCA, has been construed by the Montana Supreme 
Court and by a former attorney general. In 1980 former Attorney 
General Greely concluded that the statute granted the board of 
county commissioners supervisory power over all of the county 
executive officers (including county attorneys) that are listed 
in section 7-4-2203, MCA, with the possible exception of 
justices of the peace. 38 Op. Att'y Gen. No. 85 at 294 (1980). 
The opinion holds that the "county commissioners, in the 
exercise of their statutory supervisory control over county 
officers, may assure that the officers fulfill their statutory 
duties, but may not assume control over the manner in which 
those duties are performed." !.SL at 297. 

ThY Montana supreme Court has more recently addressed section 
7 4 2110, MCA, in Cantwell Y..L Geiger, 226 Mont.. 330, 742 P.2d 
468 ( 1987). In cantwell, the Court noted that section 7-4-
2110, MCA, gave the county commissioners supervisory power over 
a county assessor "under such limitations and restrictions as 
are prescribed by law." The Court then held that section 15-
8-102, MCA, a statute amended in 1973 to make county assessors 
agents of the Department of Revenue, is such a limitation as 
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prescribed by law. Cantwell, 228 Mont. at 333-34, 742 P.2d at 
4 70. The circuiDBtances in Cantwell are distinguishable from 
those present in this inquiry, since there is no statute 
comparable _to section 15-8-102, MCA, that specifies that a 
county attorney is an agent of state government. 

Section 2··15-501 ( 4), MCA, which addresses the attorney general's 
supervisory powers over county attorneys, is also relevant to 
this discussion. It provides: 

General. duties. 
general: 

It is the duty of the attorney 

(4) to exercise supervisory powers over county 
attorneys in all matters pertaining to the duties of 
their offices and fraa tuae to time require of them 
reports as to tbe condition of public business 
entrusted to their cbarge. The supervisory powers 
granted to t.he attorney general by this subsection 
include the pcNer to ozder aDd direct county attorneys 
in all matters partaininq to the duties of their 
office. The county attorney shall, when ordere<i or 
directed by the attorney general, promptly institute 
and diligently proaecute in the proper court and in 
the name of the state of Montana any criminal or civil 
action or special praclllldiJUJ •. 

Although under section 2-15-501(4), MeA, the attorney general 
has the power to dil:&Ct coWlty atto:rneys in all matters 
pertaining to the duties of their office, this authority does 
not extend to the exercise a£ daily supervision over the conduct 
of admdnistrative affa~ aT a county attorney's office. The 
Montana Supreme Court in~ y_,_ District court, §..I.!E!:.!l, focused 
upon the questi.on of whi.ch. governmental entity exercises direct, 
detailed or ~ superviaian over employees and is therefore 
in a bet.ter paaitian ta avoid or prevent negligent acts by 
employees. Under the facts of the present inquiry, the alleged 
w.rongfu.l condu.c:t invol.vacl adainistrative business of the county 
attorney's office, i.e., tbB termination of a county employee. 
It is mare likely that the board of county commissioners would 
be aware of such matters and would be in a better position to 
avoid or prevent negligent acts by a county attorney regarding 
such adl!linistrative act&.. Thus, in the context of the 
performance of discretionary adainistrative acts such as the 
hiring and firing of staft, the relationship between the counly 
attorney and the board of county collllllissioners more closely 
resembles a master-servant relati.onship far the purposes of the 
Tort claims Act. 

THEREFORE, IT IS MY OPINION: 
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County attorneys are "employees" of the county for purposes 
of the Montana Comprehensive State Insurance Plan and Tort 
Claims Act, S 2-9-305, MCA, whenever a county attorney is 
named in a civil lawsuit for his actions regarding county 
administrative business, such as the hiring and firing of 
staff. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 30 

HIGHWAYS - Department of Transportation employees: authority 
to enforce speed limit as condition of special permit; 
MOTOR VEHICLES Department of Transportation employees: 
authority to enforce speed limit as condition of special permit; 
PEACE OFFICERS Department of Transportation employees: 
authority to enforce speed limit as condition of special per111it; 
TRAFFIC - Department of Transportation employees: authority to 
enforce speed limit as condition of special permit; 
TRANSPORTATION, DEPARTMENT OF - Department of Transportation 
employees: authority to enforce speed limit as condition of 
special permit; 
MONTANA CODE ANROTATED- Title 61, chapter 10, part 1; sections 
61-10-101 to 61-10-109, 61-10-121, 61-10-122, 61-10-146, 61-
12 201, 61·12-206. 

HELD: Depart~nt of Transportation Motor Carrier Services 
Division campliance officer& have authority to issue 
a citation far violat:iOil of a special permit condition 
when the special. parmi.t condition violated is a speed 
limit imposed upon the ~tted vehicle. 

March 16, 1992 

John Rothwell, Director 
Department of Transportation 
2701 Prospect A¥11Hlu& 
Helena MT 59620-9726 

Dear Mr. Rath~l: 

You have requ~ted my optnl~ on the fallowing question: 

Do Depart1118Ht of ~J.oll Motor Carrier Services 
Division campiiancs offLcer5 have authOrity to issue 
a citation for violati.aft of a speciaL permit condition 
when the special pema.i.t cancU..tion vio~at.ed is. a speed 
limit imposed upon the permitted vehicle? 

Sections 61·10-101 to 108, MCA, generally define Che maximum 
size, weight and. load speciLications far vehicles operating an 
Montana highways. Section 61-10-109, MCA, provides that no 
vehicle may be operaced in excess of these size, weight and load 
specifications without obtaining a special permit from the 
Department of Transportation or the Montana Highway Patrol. 
section 61-10-121, MCA, specifi~ly authorizes the issuance of 
such special permits. 
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Section 61-10-122, MCA, describes the discretionary nature of 
the process by which individual conditions are attached to these 
special permits. It provides in relevant part: 

The department of transportation or local authority 
may issue or withhold a special permit at its 
discretion or, if the permit is issued, limit .the 
number of trips or establish seasonal or other time 
limitations within which the vehicle, combination of 
vehicles, load, object, or other thing described may 
be operated on the public highways indicated, Q!: 

otherwise limit QL prescribe conditions of operation 
of the vehicle. combination of vehicles, load. object, 
QL other thing when necessary to ~ against damage 
tn the road foundation, surfaces, or structures or 
safety of traffic, and may require an undertaking or 
other security considered necessary to compensate for 
injury to a roadway or road structure. [Emphasis 
added.) 

understand that various speed 1 imi ts, as dictated by the 
nature of the vehicle and the intended route of travel, are 
routinely made a condition of these special permits. Such a 
practice is consistent with the e~pressed intent of the statute 
that special permit. conditiona be designed to protect public 
safety and property. Section 61-10-146, MCA, makes the 
violation of any special permit condition a misdemeanor. 

r also understand that this controversy has arisen because only 
recently have Department of Transportation Motor Carrier 
services Division compliance officers placed extra emphasis on 
the enforcement at speed limit conditions attached to size, 
weight. and load special permits. Previously, such enforcement 
was often left with the Highway Patrol and local law enforcement 
agencies. 

Department of Transportation compliance officers are peace 
officers under section 61-12-201, MCA, and pursuant to section 
61-12-206, MCA, have the power of arrest for violations of Title 
61, chapter 10, part 1. There can thus be no doubt that such 
a compliance officer is acting within his or her statutory 
authority when issuing a citation under section 61-10-146, MCA, 
for the violation of a speed limit-related condition of a 
special permit. The fact that the permitted vehicle may also 
be subject to other statutory speed requirements does not 
diminish this explicit authority, although any issuance of more 
than one citation for the same criminal i zed conduct would 
certainly raise double jeopardy quest1ons. 

THEREFORE, IT IS MY OPINION: 

Department of Transportation Motor Carrier Services 
IHvision compliance officers have authority to issue a 
citation for violation of a special permit condition when 
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the special permit condition violated is a speed 1 imi t 
imposed upon the permitted vehicle. 

Sincerely, 

MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consi,;tent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or a•end 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana state Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !ABMl is a 
looseleaf compilation by department of all rulee 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !MABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CARMl : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated, throuqh 
December 31, 1991. This table includes those rules adopted 
during the period January 1, 1992 through March 31, 1992 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1991, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 and 1992 Montana Administrative Registers. 

ADMINISTRATION, Department of. Title ~ 

2.21.619 and other rules - Holidays, p. 351 
2.21.803 and other rule- sick Leave Fund, p. 353 
2.21.6607 and other rules - Record Keeping, p. 2516 
(Public Employees' Retirement Board) 
I-III Annual Retirement Benefit Adjustments for Montana 

Residents, p. 1888, 2402 
2.43.404 and other rules Purchasing Service Credits 

Election of coverage Under New PERS Disability 
Retirement Provisions - Calculation of PaYJIIent of 
Supplemental Retirement Benefits for Retired 
Municipal Police Officers, p. 1604, 2216, 35 

(Teachers' Retirement Board) 
I-II Eliqibility and calculation of Annual Benefit 

Adjustments, p. 2238, 129 
2.44.306 and other rules Crediting Military Service 

Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as compensation - Correcting Errors 
on Wages Not Reported, p. 1770, 2596 

(State compensation Mutual Insurance Fund) 
I and other rules Construction Industry Premium 

credit Program - Classifications and Establishment of 
Premium Rates, p. 257 

I-XVII organization of the state Fund - Public Participation 
- Board Meetings - Establishment of Premium Rates, 
p. 2521, 300 
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I-XVII 

2.55.301 

-698-

Emergency Adoption - Organization of the state Fund -
Public Participation - Board Meetings - Establishment 
of Premium Rates, p. 2403, 2598 
and other rules Medical Deductible Plan 
Assignment of Classifications - Premium Ratesetting, 
p. 1967 

AGRICULIUBE. pepartment of. Title 4 

I Notice to Sellers of Financial Risk, p. 1370, 1828 
I Standards for Grading CUltivated Buckwheat, p, 1372, 

1830 
I-III Importation of Purple Loosestrife and Wand 

Loosestrife and Hybrids Thereof Into Montana, 
p. 2535, 199 

I-IV Specifying the Exact Scientific Procedures for 
Testing Kjeldahl Proteins on Barley, Chit and 
Germinations on Barley and Falling Number 
Determinations on Wheat, p. 935, 1549 

4.12.1012 Grain Fee Schedule, p. 1374, 1829 

StATE AQDITQR. Title 6 

I-III 

I-XII 
6.6.103 

6.10.121 

Rules Implementing the Second Tier of the Limited 
Offering Exeaption, p. 354 
and other rules - Crop Insurance, p, 1775, 130 
Examinations- Waiting Periods Before Re-examination, 
p. 1785, 2217 
Registration and Examination -- securities Salesmen, 
Investment Adviser Representatives, Broker-Dealers, 
and Investment Advisers, p. 2537 

COHHEBCE. Qepartment of. Title Q 

(Board of 
I-IX 

(Board of 
8.8.3103 

(Board of 
I 
8.16.401 
8,16.405 
8.16.605 

8.17.403 

(Board of 
8.22.710 

6-3/26/92 

Alternative Health Care) 
New Rules Pertaining to the Practice of Alternative 
Health care, p. 105 

Athletics) 
and other rules - Point System - scoring - Number and 
Duration of Rounds - Mouthpieces, p. 1891, 2599 

Dentistry) 
Management of Infectious Wastes, p. 1617, 200 
and other rules- Practice of Dentistry, p. 943, 2415 
and other rules - Fee Schedule, p. 2182, 36 
and other rule - Dental Hygienist Examination -
Dental Hygienist Licensure by credentials, p. 1615, 
2026 
and other rules- Practice of Oenturitry, p. 937, 
2424 

Horse Racing) 
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee - Pick (N) 
Wagering, p. 1786, 315 
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(Board of 
8.24.409 
(Board of 
8.28.402 

8.28.908 

(Board of 
8.30.408 

(Board of 
8.32.301 

(Board of 
8.34.406 

(Board of 
I 
I-II 

(Board of 
8.36.403 

(Board of 
I 
(Board of 
8.40.404 
(Board of 
I-III 
8.42,403 
(Board of 
8.50.424 

(Board of 
I-III 
(Board of 
8.56.608 
(Board of 
I-XVI 
(Board of 
I-XXII 
(Board of 
8.60.406 

-69~-

Landscape Architecta) 
Fee Schedule, p. 265 

Medical Examiners) 
and other rules - Definitions - Applications - Fees 
and Renewals - Reactivation of Inactive or Inactive 
Retired Licenses - Verifications - Fees, p. 356 
and other rule Equivalency EMT -·Advanced 
Certification, p. 764, 2027 

Morticians) 
and other rule - Inspections - Sanitary Standards -
Preparation Room, p. 2184, 136 

Nursing) 
and other rules Specialty Areas of Nursing 
Substantive Rules - Disciplinary Actions - Board 
Organization - Approval of Schools - standards for 
Montana schools of Professional Nursing - Standards 
for Montana Schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses• 
Assistance Program, p. 1791, 2435 

Nursing Home Administrators) 
and other rules Nursing Horne Administrators, 
p. 1619, 2446 

Occupational Therapists) 
Therapeutic Devices, p. 1 
Practice of Occupational Therapy Treatment 
Therapeutic Devices, p. 1377 

Optometrists) 
and other rule Application for Examination 
Examination, p. 882, 1485 

outfitters) 
Safety Provisions, p. 2539, 439 

Pharmacy) 
and other rules - Fees - Pharmacy Technicians, p. 267 

Physical Therapy Examiners) 
Use of Topical Medications, p. 174 
Fees, p. 1817, 2450 

Private Security Patrol Officers and Investigators) 
and other rules Temporary Employment without 
Identification - Type of Sidearm - Regulations of 
Uniform, p. 178 · 

Psychologists) 
Continuing Education Requirements, p. 2541 

Radiologic Technologists) 
Renewals, p. 180 

Real Estate Appraisers) 
Practice of Real Estate Appraisers, p. 1524, 1924 

Respiratory Care Practitioners) 
Respiratory Care Practitioners, p. 272 

Sanitarians) 
and other rules Employment Responsibilities 
Registration Certificates Renewals and Fees 
Continuing Education sanitarian-In-Training 
Environmental Sanitation, p. 360 
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(Board of 
8.61.401 
(Board of 
8.63.501 

8.63.501 

8.63.519 
(Board of 
8.64.402 

-700-

social workers and Professional counselors) 
Definitions, p. 884, 1931 

Passenger Tramway Safety) 
and other rule Adoption of ANSI Standard 
Registration of New, Relocated or Major Modifications 
of Tramways, p. 2323, 202 
and other rule - ANSI Standard - Fee and Assessment 
Schedule, p. 577 
Fee and Assessment Schedule, p. 182 

Veterinary Medicine) 
Fees Continuing Education Definitions 
Applications for Certification Examinations 
Continuing Education - Use o·f Specific Drugs 
Supervision -Record Keeping - Unprofessional Conduct 
with Respect to Embryo Transfer, p. 1625, 2030 

(Building codes Bureau) 
8. 70.101 and other rules - Incorporation by Reference of Codes 

and standards, p. 111 
(Weights and Measures Bureau) 
8. 77.101 and other rules - Scale Pit Clearance - Fees -

Voluntary Registration of Servicemen and Service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock Scales, P· 886, 1486 

(Financial Division) 
8.80.301 Consumer Loan Licensees -Advertising, p. 2186, 137 
(Local Government Assistance Division) 
I Administration of the 1992 Federal CoDUDunity 

Development Block Grant Program, p. 14, 440 
(Board of Milk Control) 
8.86.301 and other rules - Class I Wholesale Prices - Quota 

Rules, p. 3 
8.86.301 
8.86.301 

Producer Prices -Quota Rules, p. 1894, 2600 
and other rules - Class I Wholesale Price - Statewide 
Pool and Quota Plan, p. 768, 1550 

(Board of county Printing) 
8.91.101 and other rule- Organization of the Board- Official 

Publications and Legal Advertising, p. 184 
(Board of Investments) 
8.97.1301 and other rules - Definitions Related to General 

Require-nts for All Investments in Mortgages and 
Loans -Requirements for All Residential, CoDUDercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379, 38 

8.97.1410 and other rules - co .. ercial and Multi-Family Loan 
Programs - General Requirements - Terms and Loan 
Limits - Offering Checklist - Investment Policy, 
Criteria and Preferences Interest - Incentive to 
Financial Institution for Small Business Loan 
Participation, p. 2546 

(Business Development Division) 
I-II Definitions - Certification of Microbusiness 
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Development Corporations, p. 1898, 2451 
I-III Microbusiness Finance Program Definitions 

Composition of the Council - Soliciting Nominations, 
p. 579, 1140, 1932 

I-XI Development Loans to Microbusiness Development 
Corporations - Loans to Microbusinesses, p. 2188, 42 

(Coal Board) ' 
I-II Incorporation by Reference of Rules for Implementing 

the Montana Environmental Policy Act - Categorical 
Exclusions from Environmental Review Process, 
p. 1381, 2218 

(Montana Board of Science and Technology Development) 
8.122.604 Application Procedures for a Seed Capital Technology 

Loan - Board Action, p. 119 
8.122.607 and other rules Application Procedures for a 

Research and Development Project Loan - Medical 
Research Facility Projects - Research and Development 
Loans Made by Montana Board of Science and Technology 
Development, p. 1632, 2603 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-III Foundation Payments, p. 2373, 215 
I-V Budget Amendments, p. 2377, 222 
I-VII K-12 Districts, p. 2366, 226 
10.7,103 and other rules- Pupil Transportation, p. 2325, 203 
10. 10. 301 and other rules Special Accounting Practices, 

p. 2334, 209 
10.16.1314 Formula for Special Education Tuition Rates, p. 2551, 

211 
10.16.1705 Supervisors of Special Education Teachers, p. 1970, 

2550 
10.16.2101 Special Education Budgets, p. 2555, 213 
10.20.101 and other rules - Average Number Belonging (ANB), 

p. 2342, 214 
10. 21. 101 and other rules - Guaranteed Tax Base (GTB) , p. 2346, 

217 
10.22. 101 and other rules 

p. 2354, 219 
Spending and Reserve Lbdts, 

10.23.101 and other rules - Permissive and Voted AlQounts -

(Board of 
10.55.601 
10.55.703 

School Levies, p. 2361, 224 
Public Education) 

Accreditation Standards: Procedures, 
and other rules certification 
Building Level Administrators 
Personnel, p. 280 

10.55.707 certification, p. 493, 1933 

p. 1383' 43 
and Duties of 
Administrative 

10.57. 102 and other rules - Teacher certif !cation - Renewal 
Requirements, p. 2194, 230 

10.57.208 and other rules- Teacher Certification- Recency of 
Credit - Reinstatement, p. 2381 
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10.57.208 and other rules Reinstatement 
Professional Teaching certificate 
Administrative certificate, p. 2232, 297, 

10.57.301 and other rule - Endorsement Information 
Languages, p. 2229, 299, 1553 

Class 1 
Class 3 

1552 
- Foreign 

10.57.403 Class 3 Administrative Certificate, p. 491, 1487 
10.57. 601 and other rule - Request to Suspend or Revoke a 

Teacher or Specialist Certificate: Preliminary Action 
Notice and opportunity for Hearing Upon 

Determination that Substantial Reason Exists to 
suspend or Revoke Teacher or Specialist Certificate, 
p. 219, 1488 

10.61.207 Student Transportation, p. 2227, 301, 1554 
10.67.102 Withholding of Funds for Non-accredited status, 

p. 367 
(State Library Commission) 
I and other rule - Direct State Aid to Public Libraries 

for Per Capita and Per Square Mile served 
Reimbursement to Libraries for Interlibrary Loans, 
p. 1971, 2604 

FAMILY SERVICES. QeDartment of. Title 11 

I and other rules - Foster Parents - Foster Parent 
Households - Child care Staff in Group Homes and 
Child care Agencies, p. 1819, 2262 

11.5.1002 Day care Rates, p. 1385, 1934, 2259 
11.5.1003 Day Care Benefit Pllyaent on a Monthly Basis, p. 1823, 

2261 
11.7.604 Foster care support Services, p. 893, 1489 
11.12.101 and other rules - Youth Care Facilities, p. 1903, 

2605 
11.14.102 and other rules Definitions Health care 

Requirements for Children in Group and Family Day 
Care Homes - Physiclll Exllmination of Infants in Day 
care Facilities - use of Non-Disposable Diapers in 
Dlly care Facilities, p. 1534, 45 

11. 14.324 and other rule - Overlap Day Care Requirements, 
p. 285 

11.16.170 Adult Foster Care, p. 288 

FISH. WILDLIFE. AND PARKS. Qtptrtment of. Title 12 

I Species Hunted on Shooting Preserves, p. 1115, 1555 
I-II Emergency Adoption Listing Wildlife Species 

Prohibited from Importation Requiring Genetic 
Testing of Elk Imports, p. 138 

I-II Emergency Adoption -Wildlife Species Prohibited from 
Importation - Genetic Testing of Elk, p. 1831 

I-VI Shooting Range Development Grants, p. 290 
12.5. 301 Freshwater Mussels as Nongame Species in Need of 

Management, p. 1541, 2032 
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12.5.301 Emergency Amendment - Listing Freshwater Mussels as 
Nongame Species in Need of Management, p. 1491 

12.6.1502 and other rules - Game Farms, p. 367 
12.6.1506 Emergency Repeal - Cloven-Hoofed Animals as Game Farm 

Animals, p. 1837 
12.8.301 Montana state Golden Year's Pass, p. 1388, 1838 

HEALTH ANP ENVIRONMENTAL SCIENCES. pepartment of. Title 16 

I-V 
I-VII 

I-VIII 

I-XVII 

I-XXVI 

16.6.116 

16.8.807 

16.8.1601 

16.20.202 

16.20.255 

16.24.101 

16.24.410 

16.32.427 

16.44.102 

16.44.103 

(Petroleum 
16.47.101 

and other rules - Air Quality - Fees, p. 1906, 2606 
Water Quality Bureau- 401 Certification, p. 1397, 
2033 
Solid and Hazardous Waste - License and operation 
Fees for Solid Waste Management, p. 2559 
Monitoring Groundwater at Municipal Solid Waste 
Landfills, p. 1117, 1937 
Licensing and Certification - Licensing for Specialty 
Residential Mental Health Service, p. 956, 2454 
Records and Statistics - Fees for Copies of Vital 
Statistics Records and Research, p. 2385, 143 
and other rules Air Quality Updating the 
Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 1825, 144 
and other rules - Air Quality - Certification and 
Testing of Co~ustion Devices for Tax Credit 
Purposes, p. 1543, 1935 
and other rules - water Quality Public Water 
Supplies, p. 596, 1492 
and other rules - Water Quality - service Connection 
Fees for Public water Supplies, p. 1636, 2617 
and other rules - Handicapped Children - Eligibility 
for the Children's Special Health Services Program -
Payment for services Covered Conditions 
Record-keeping - Application Procedure - Advisory 
Committee - Fair Hearings, p. 378 
Setting Day Care center Requirements for Care of 
Children Under Age TWo, p. 121, 444 
Specialty Mental Health Facility - Patient Rights, 
p. 2464 
and other rules - Solid and Hazardous Waste - Boiler 
and Industrial FUrnace (BIF) Regulations, p. 2567, 
445 
and other rules - Solid and Hazardous Waste - Permits 
for Owners and Operators of Hazardous Waste, p. 1641, 
2035, 2621 
Tank Release Compensation Board) 
and other rules - Leaking Petroleum Storage Tank 
Compensation Program, p. 1390, 2036, 2263 

TRANSPORTATION. Department of, Title 18 

18.8.509 and other rules overdimensional Vehicles 
Qualifications and Training for Motor Carrier 
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Services Divisioh l'ersonnel as Peace Officers, 
p. 1403, 2219 
and other rules •rransfer of Part of the 
organization and Function of the Departm~n~ of 
Revenue to the Department of Transportation - Motor 
Fuel Tax Division -- Gasoline Tax -- Other FUels, 
p. 48 • 

JUSTICE. Department of. Title 23 

I-XII and other rules - Fire Prevention and Investigation 
Bureau- Enforcement of Rules - Fire Safety, p. 1186, 
1839 

23.5.102 Motor carrier Safety Regulations, Adoption of 
Amendments to Federal Agency Rules Incorporated by 
Reference - Department of Transportation and I.C.C. 
Rules, p. 2201 

23.14.101 and other rules - Montana Board of Crime Control 
Grant Procedures, p. 16 

23.14. 402 and other rules Peace Officers Standards and 
Training, p. 22 

23.16.101 and other rules - Public Gambling, p. 1407, 1942 
23.16.1701 and other Temporary rules- Gambling, p. 972, 1504 

LABOR AND INDU~':rRX. pepartment of. Titl .. ~ 

(Office of the workers• Compensation Judge) 
24.5.303 and other rules - Procedural Rules of the court -

Service - Joining Third Parties - Subpoena - Findings 
of Fact and Conclusions of Law and Brjefa - Attorney 
Fees - Petition for New Trial and/or Request for 
Amendment to Findings of Fact and Conclusions of Law 
- Certification of Decisions, Appeals to Supreae 
Court - Writ of Execution - Stay of Judgement Pending 
Appeal, p. 186 

24.5.316 and other rules Procedural Rules - Motions 
Interrogatories, p. 387 

(Human Rights Commission) 
I-VIII Housing Discrimination Procedures - Purpose and Scope 

of Rules - Definitions - Exemptions - complaint• and 
Answers Investigation Conciliation St•tf 
Representation of Charging Party - Final Disposition, 
p. 1912' 2488 

24.9.805 and other rules - Records on Age, sex, and Race -
Employment Applications, p. 904, 1841 

24.11.333 and other rules- Unemployment Insurance, p. 25 
24.16.1509 and other rule- Montana's Minimum Hourly Wage Rate, 

p. 1546, 2264 
24.29.1401 and other rules Workers' compensation Medical 

Services, p. 1975, 2622 
24.30.102 and other rules -Occupational Safety- Health and 

Construction Safety, p. 1660, 2490 
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STATE LANDS. Department of, Title 26 

I-XIV and other rule - Recreational Access Program for 
State Lands - Weeds, Pests, and Fire Protection on 
state Lands, p. 1986 

26.4.1301A Modification of Existing Coal and uranium Permits, 
p. 1983, 232 

LIVESTOCK. Department of. Title 32 

I Control of Migratory Bison from Herds Affected with 
a Dangerous Disease, p. 1668, 2494 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Towhead 
Gulch Basin, p. 1670, 1918, 52 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolving FUnd Act, p. 637, 1952 

36.12.103 Water Right Application Fees, p. 634, 1009 
36.16.117 Water Reservation Applications in the Upper Missouri 

Basin, p. 1198, 1951 
(Board of Oil and Gas Conservation) 
36.22.302 and other rules - Issuance of Oil and Gas Drilling 

Permits - Drilling Procedures - Horizontal Wells -
Drilling and Production waste Disposal Practices -
Filing of Reports, Logs and Other Information - Blow
out Prevention and Safety Requirements - Hydrogen 
Sulfide Gas Reporting Requirements Other 
Environmental Requirements, p. 2386 

PUBLIC SERYICE REGULATIQH. Qepartment of. Title 38 

I Pictorial Inforaation Requirements, p. 296 
I-II and other rules TelecoiD!Dunications service 

Standards, p. 989, 2631, 57 
I-VI Two-way, End-of-Train TeJ,emetry Devices on Trains 

Operating in Montana Within Mountain Grade Territory, 
p. 1201, 1843 

I-XI Rate Filings for Electric, Gas, Water and Sewer 
Rates, p. 2004, 319 

I-XII Establishing Policy Guidelines on Integrated Least 
Cost Resource Planning for Electric Utilities in 
Montana, p. 2240 

I-XV and other rules - New Class E Motor Carrier Status 
(Transportation of Logs), p. 982, 1724 

38.4.120 Waiver of Monies Due to Railroads, p. 2203, 56 
38.5. 2405 Average Costs and Permissible Utility Charges to 

Accommodate House and structure Moves, p. 294 
38.5.3345 Change In CUstomer's Interexchange Carriers 

Deferring of Implementation until January 1, 1993 1 

p. 298 
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REVENUE. pepartment ot. Title 42 

I 
I 

I 

I 

I-II 

42.14.107 
42.16.111 

42.19.401 
42.19.1202 
42.20.102 

42.20.423 

42.21.106 
42.21.151 

42.22.104 
42.22.116 

42.22.1311 

42.31.101 

42.31.501 

Extensions and Late Pay Penalty, p. 2205, 145 
Delinquent Tax Accounts - Non-Collection Actions, 
p. 2208 
Taxpayer Request for Appraisal Review for, Property 
Taxes, p. 1919 
Taxable Rate Reduction for Value Added Property - New 
and Expanding Industry, p. 1921, 2499 
Grain Elevator Equipment from Class 8 to Class 4, 
p. 2016, 2639 
and other rule - Accommodations Tax, p. 2009, 2637 
and other rules - Uniform Review Procedures tor 
Taxpayer Objections to Additional Tax Assessments and 
Refund Denials, p. 1686, 2495 
Low Income Property Tax Reduction, p. 1682, 2041 
and other rules - New Industry, p. 2011, 2638 
and other rule - Applications for Property Tax 
Exemptions Criteria for Agricultural Land 
Valuation, p. 1672, 2042 
and other rules - Sales Assessment Ratio study Rules 
for 1992, p. 123 
and other rules - Personal Property, p. 1694, 2043 
Television Cable Systems for Personal Propel:'ty Taxes, 
p. 1204, 1848 
Centrally Assessed Pl:'operty, p. 1680, 2046 
Determination of Tax Rate for Class 15 Property, 
p. 1444. 1953 
Industrial Machinery and Equipment Trend Factors, 
p. 1675, 2048 
and other rules Commercial Activities for 
Cigal:'ettes and Tobacco Products for the Incoae and 
Miscellaneous Tax Division, p. 2583 
and other rule- Telephone License Tax, p. 1684, 2220 

SECBETARX OF STATE. Title 44 

I-II Standards for Disposition of Records - Use and 
Storage of Records on optical Disk, p. 1826, 2265 

1.2.419 Filinq, compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2210, 2641 

1.2.519 Rule Reviewer Signature Required on All Notices 
Published in the Montana Administrative Reqister, 
p. 1446, 1954 

44.5.101 and other rules - corporation Filing Fees - License 
Fees - Forms, p. 2019, 58 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts tor Political Committees tc 

Leqislative Candidates, p. 389 
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SOCIAL AND REHABILITATION SERyiCES. Department of. Title 46 

I 

I-XII 

I-XIII 

I-XXV 

46.10.304A 
46.10.314 

46.10.404 
46.10.404 

46.10.404 
46.10.409 
46.10.409 
46.10.510 
46.10.803 

46.10.823 
46.12.102 

46.12.30) 
46.12.552 
46.12.1607 

46.12.4002 

46.12.4002 

46.12.4008 

46.12.4101 
46.13.303 

46.15.102 
46.25.101 

46.25.725 

46.30.1501 

and other rules - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
and other rules Developmental Disabilities 
Commitment Process - Certification of Professional 
Persons, p. 1463, 1849 
Developmental Disabilities Entry Procedures, p. 1473, 
266 
and other rules - Medicaid Nursing Facility Services 
and Reimburs-ent - Appeal Procedures for Certain 
Other Medicaid Providers, p. 1212, 2050 
Unemployed Parent, p. 1447, 1855 
and other rule - Assignment of Child support/Medical 
Support Rights, p. 1135, 1734 
Title IV-A Day Care for Children, p. 2590, 233 
Emergency Amendment Title IV-A Day care for 
Children, p. 2500 
Title IV-A Day Care Increase, p. 1206, 1735 
Transitional Child Care, p. 400 
Transitional Child care, p. 1714, 2284 
Excluded Earned Income, p. 391 
and other rules Alternative Work Experience 
Program, p. 396 
Self-Initiated Services, p. 2256, 322 
and other rules - Organ Transplantation, p. 1719, 
2049 
Medicare Signature Requirements, p. 2252, 234 
Home Health Services Reimbursement, p. 1138 1 1856 
Medicaid Reimbursement to Rural Health Clinics, 
p. )94 
and other rules - Inpatient Psychiatric Services, 
p. 2593 
and other rules - Restricting Inpatient Psychiatric 
Services, p. 2212 
and other rule - Post-Eligibility Application of 
Patient Income to Cost of Care, p. 191 
Qualified Medicare Beneficiaries, p. 194 
and other rules Low Income Energy Assistance 
Program, p. 1450 1 1857 
and other rule - Refugee Assistance, p. 196 
and other rule - General Relief Assistance Extension 
of Benefits, p. 2254, 60 
and other rules - General Relief Medical Income and 
Resources, p. 1209, 1736 
and other rules - Child support, p. 403 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

one directive of HB 424 was that the secretary of State 
publish monthly in the Montana Adainistrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in February, 1992, are 
published, Vacancies scheduled to appear from April 1, 1992, 
through June 30, 1992, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
March 5, 1992, 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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