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The MNontana Administrative Register (MAR), a twice-monthly
publication, bas three sections. The notice section contains
state agencies’ proposed new, amended or repealed xules, the
raticnale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since ths proposed stage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF CHIROPRACTORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of ruleg pertaining )} OF RULES PERTAINING TO THE
to applications, reciprocity, ) PRACTICE OF CHIROPRACTIC
reinstatement and fees )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 23, 1993, the Board of Chiropractors
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

Auth: Sec. 37-1-131, 373334+ 37-12-201, MCA; IMP, Sec.
37-1-131, 3%~3—334- 37-12-302, 37-12-304, 39—32-36%, MCA

This amendment is being proposed to provide for
verification of licensure status from states in which the
applicant is currently licensed. The verification would
provide the Board with notice of any disciplinary actions
sanctioned or pending against an applicant in another state.

"§,12.605 RECIPROCITY (1) will remain the same.

Auth: Sec. 37-12- 7-12- , MCA; IMP, Sec. 37-12-
304, 37-12-305, MCA

REASON: Greater use of the SPEC exam would allow the Board to
administer examinations in conjunetion with other states and
would make it easier to implement such aspects of examinations
a8 reciprocity. The SPEC examination would not be used for
initial licensure purposes and would not replace the National
Board Parts I, II and III, but would allow applicants licensed
in another state the opportunity to take the SPEC examination
for reciprocity. SPEC examinations are designed for
applicants who have been in practice for some time, for
raciprocity/endorsement consideration, and for individuals who
have a suspended or revoked license and are seeking
reingtatement, The SPEC examination may also be used for
other special uses, such as impairment evaluation.

MAR Notice No. 8-12-18 24-12/24/92
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*8,12.609 REINSTATEMENT (1) through (3)(g) will remain

huth: Sec. 37-12-201, 37-12-304, MCA; IMP, Sec. 37-12-
304, 37-12-323, MCA

RERSON: See reason for proposed amendment to 8.12.605 above.
"

8.32.615 FER SCHEDULE
(1) Application fee ($25 shall be retained for

adminigstrative costs) 6532566 $150.00
(2) through (3) (b} will remain the same.
(4) Late renewal fee 35-06 50.00
"{5) through (9) will remain the same.
110} License.verxification fee 12,00
Auth: Sec. 37-1-134, 37-12-2Q1, MCA; IMP, Sec. 37-1-

134, 37-12-302, 37-12-303, 37-12-304, 37-12-307, MCA

REASON: The Board amendment is necessary because of the large
number of applications being requested. The amount of
applications being mailed has increased 150% since January,
1992. This fee will cover the costs of printing the
application forms and law and rule books, and will also cover
postage.

The late renewal fee ia being increased because the bpard's
fees must be commensurate with program area costs. The board
is processing a large number of late renewals and the process
is not being adequately covered by the lower fee.

The verification fee is being proposed to cover the cost of
verifying licensure status in other states for applicants to
Montana and also to cover verifications for Montana licensees
seeking licensure in other states.

3. Interested persons may present their data, views or
arguments concerning the proposed amendments in writing to the
Board of Chiropractors, Lower Level, Arcade Building, 111
North Jackson, P.Q. Box 200513, Helena, Montana 5%620-0513, to
be received no later than 5:00 p.m., January 21, 1993.

4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Chiropractors, Lower Level,
Arcade Building, 111 North Jackson, P.0. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
January 21, 1993.

5. If the Board receives requests for a public hearing
on the proposed amendments from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25

24-12/24/92 MAR Notice No. 8-12-18
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members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 33 based
on the 329 licensees in Montana.

BOARD OF CHIROPRACTORS

DWAYNE BORGSTRAND, D.C.
CHAIRMAN

BY: é:;z;dﬁ '/ZQ’ ;Zi;gl%‘

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

@mi&u&-

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 14, 1992.

MAR Notice No. 8-12-18 24-12/24/92
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BEFORE THE BOARD OF MEBDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT,
REPEAL AND ADOPTION OF NEW
RULES PERTAINING TO A
PHYSICIAN ASSISTANT-CERTIFIED

In the matter of the proposed )
amendment of rules pertaining )
to definitions, utilization )
plans, protocol, informed )
consent, prohibitions, super- )
vision; repeal of rules )
pertaining to prescriptions, )
allowable functions and revo- )
cation or suspension of )
approval; and adoption of new )}
rules pertaining to prescrib- )
ing/dispensing authority, )
scope of practice, termination)
and transfer and training of )
physician assistants

TO: All Interested Persons:

1. On January 13, 1993 at 9:00 a.m., a public hearing
will be held in the downstairs conference room, Department of
Commerce building, 1424 - 9th Avenue, Helena, Montana, to
consider the proposed amendment, repeal and adoption of rules
pertaining to physician assistants.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,28.1501 DEFINITIONS As used in this subchapter the
following definitions apply:

(1) "Applicant" means a person imtending peeking to
practice as a physiciants assistant-.certified.

4 ’ +
{3) will remain the same but will be renumbered (2}.

46+ (5) "Supervising physician®™ means a person licensed
under Title 37, €ghapter 3, MCA, who is authorized by the
board to supervise the practice of a physiciants assistant-
certified under—the—-conditionw—of-an-approved-ueiliration
pian.

24-12/24/92 MAR Notice No. 8-28-39



Auth: See¢. 37-20-201, MCA; JIMP, Sec. 37-20-202, MCA

REASON: Deleted sections are umnnecessary; the same term is
defined elsewhere. The new definitions clarify and more
accurately represent current national and statewide standards
and practices.

"8.28.1502 BOARD PQLICY (1) Ensuring the provision of
quallty health care to the people of Montana shall be the
primary consxderatlon of the board when administering these
rules.

Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-202, MCA

: Montana has an ever-increasing need for and use of
competent non-physician health care providers, especially in
rural areas. Physician assistants, practicing under the
supervision of physicians, meet those needs in a larger
capacity than that of mere "extension of" a physician's care.
The “"extension® concept is archaic and does not accurately
reflect current needs or practice.

"8.28,1503 OUALIFICATIONS OF PHYSICIANSG ASSISTANT:
(1) will remain the same.

(a) 3 gtavements—eof-geod-moral—character writfen
personal references;

(b) a copy of a diploma issued by am—A-MA: a physician
assistant program approved by thg physieianls—essistant
program Amerjcan medical association committee on allied
health education and accreditation;

(c) will remain the same.

MAR Notice No. 8-28-39 24-12/24/92
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(d) a current certificate issued by the national
commission on certification of physiciants assistants;
+er—must—appear—pefore—the-board-for—permanent
£ . 4 ) . hysied ted

(2) will remain the same.
(a) the applicant's p;g{gsﬁignal educational backgrQund;
(b) the appllcant s work experience gipge completipg

(c) a statement that the applicant has not had a
LT > Lo . P iata

aereification—as—a—physicianlo—assiarant
licepge refused, suspended or revoked by any other state,
territory, distriet, or county for reasons which related to
his ability or morals.

(3) % g 7

Y Delor o] L L ard.
Auth: Sec. 37-20- 201 MCA _ME Sec 37 20- 101 37-20-
402, MCA

REASQN: The amendments simplify the application and
credentialing process and provide for better, more informative
background checks on the physician assistant.

"8.28,.1504 APPLICATION (1) pAn Aapplications for
certification or for approval of a physiciani® aasistant-
certified utilization plan shall be submitted on forms
available from the department and received in the board ocffice
not later than 15 days prior to the mext scheduled board
meeting.

(2) =The—ferm An application for licepsure shall be
51gned by the appllcant -wphystetan*e—assistanf——fhe

superviging phygicians."
Auth: Sec, 37-20-201, MCA; IMP, Sec. Sec. 37-20-301, 37-
20-402, MCA

REASON: The amendments clarify the requirements for both
certification and utilization plan approval.

"8.28.1506 UTILIZATION PLAN (1) through (1) (a) (i) will
remain the same.

24-12/24/92 MAR Notice No. 8-28~39
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(ii) the location of the supervising physician's office
or hospital assignment in relatlonshlp to the location where
the phyaxczan*e assistant-certified co-work; DIOROSes

D) ; hvgici . R itied’ i
of practice:

4ér (¢) plans for superv151on when the supervising
phy51c1an is not available—sueh—as—ite—emergoneies;
+e) (d) any other information which will assist the
board in determining that the physiciants assistant-certified
will be adequately supervised.

Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-301, MCA

REASON: The board is deleting existing subsection (2) because
proof of medical institution comcurrence in physician
assistant practice is not necessary for board regulation; it
iz a matter that can safely be left to the institution's
credentialing and privileging process. The current rule
impermissibly engrafts a requirement not imposed by statute.

MAR Notice No. 8~28-39 24-12/24/92
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Existing subsection (3) is being deleted because the
requirement for on-site supervision every 15 days is often
unworkable, for example, in satellite settings. The
regulation effectively prevents the development of part-time
health care clinics in the small, rural or remote communities
where health care is most needed. In other settings, the
amount of supervision can be adequately addressed in the
particular utilization plan. The proposed new requirement for
two weeks direct contact is to ensure familiarity in practice
patterns between the physician assistant-certified and the
supervising physician. The requirement for at least monthly
on-site gupervision and chart review is to ensure continued
familiarity and quality control.

Subsections (4) and (5): fThis language appears in
proposed amendments to ARM 8.28.1510 for better rule
organization.

?§+2§L15Q1__23QIQ§QL +i%—dh&iee§aed—he&%eh-eare

(1) 3)> The filing of the utilization plan with a hospital
or other medical facility where the physiciants assistant:-
3.£d will regularly pesfemsm-his/her—funetions practice
will congtitute compliance with this rule."
Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-202, 37-20-
403, MCA

REASON: The deleted language in subsection (1) and (2) is
repetitive of statutory language in section 37-20-403, MCA,
and impermissible engrafts additional, non-statutory
requirements. The amendment to subsection 3 of this rule
clarifies the manner in which a physician assistant-certified
can fulfill the statutory reguirement.

"8.28,1510 INFORMED CONSENT (1) The patient's informed
consent for services by a physician's assistant-certified must
be obtained in cases of a surgical nature, except for
emergency Care; 4 i

24~12/24/92 MAR Notice No. B-28-39
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Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-202, MCA

The language being deleted is redundant. Subsections
(2) and (3) are proposed because the clear identification of
physician assistants-certified is desirable to avoid public
confusion with other health care providers. Subsection (2)
was previously set forth in ARM 8,28.1506. Subsection(4) was
also previously set forth in ARM 8.28,1506 but has been placed
in this more logical place for clarification purposes.

"8.28,.1512 FPROHIBITIONS (1) A supervising physician
shall not permit a physiciants assistant-gertified to
independently practice medicine. Supervision must be
maintained at all times.

(2) a physician+s assistant-certified shall not:

(a) maintain or manage an office separate and apart from
the supervising physician's primary office for treatlng
patientg unless the board has granted the

physician—specifie-perminsion
authority to eatablish—suveh-ar—offiee do 80;

te} (b) perform acupuncture in any form—es,
(E) - dend—_s i
Auth: Sec. 37-20-201, MCA; J[MP, Sec. 37-20-202, MCA

REASON: Subsection (2) (a) unnecessarily interferes with the
open and timely provision of health c¢are to Montana citizens,
especially in communities where the physician assistant-
certified may be the only primary health care provider.

Subsection (2)(b) impermissibly engrafts a prohibition
not established by statute. See section 37-20-405, MCA, which
affirmatively states entities which may bill for physician
agsistant service, but contains no restriction against direct
billing. The subsection may also impermissibly and
unconstitutionally interfere with interstate commerce, and is
not necessary to protect the public.

Subsection (2) (¢} is in conflict with section 37-20-403,
MCA, which allows physician assistants-certified to delegate
duties to other health care providers.

Subsection (2) (£) is not necessary for the protection of
the public. Physician assistants-certified have training and
knowledge sufficient to distinguish between life and death.
The timely management of arrangements for deceased persons
will be enhanced by allowing physician assistants-certified to
make the same pronouncement as medical doctors, and coroners
who are generally laymen.

MAR Notice No. 8-28-39 24-12/24/92
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L]

- (1) The board may allow a physician to
supervise more than ¥ one physiciants assistant-certified only
upon a eerelusive showing ;ngg_;hg_nnxglg;an_hag of the
ability to adeguetedy supervise more than + one physiciants
assistant:cextified adeguately.

(2) through (d) will remain the same."
Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-202, MCA

REASON: Experience has demonstrated that health care
availability is greatly enhanced when supervising physicians
can share responsibility for multiple physician assistants,
and vice versa.

3. The Board is proposing to repeal ARM 8.28.1509,
8.28.1511, 8.28.1514, and 8.28.1515. ARM 8.28,1509 is bheing
repealed because the rule is in direct conflict with recent
legislation allowing for physician assistant prescribing. ARM
8.28.1511 is being repealed because allowable functions are
set forth in the utilization plan. Delineation by rule here
is unduly restrictive given the constantly changing field of
medicine. ARM 8.28.1514 is being repealed because proposed
new rule III restates in clearer and more specific form the
circumstances in which a utilization plan approval is
terminated. ARM 8§.28.1515 is being repealed because the
language is subsumed in proposed new rule III. The authority
section is 37-20-201, MCA, and the implementing sections are
37-20-104, 37-20-202 and 37-20-301, MCA.

4, The proposed new rules will read as follows:

"I _PRESCRIBING/DISPENSING AUTHORITY (1) A physician
agsistant-certified may prescribe, dispense and administer
medications as allowed by the utilization plan.

(2) The physician assistant-certified shall record his
or her federal drug enforcement administration registration
number with the board as part of the utilization plan.

(3) The physician assistant-certjified's name should be
reflected as the preacriber on containers of medications
dispensed upon the prescription of a physician assistant-
certified."

Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-404, MCA

Implements recent legislation authorizing physician
assistants to prescribe legend drugs.

"Il _SCOPE OF PRACTICE (1) The scope of practice will
be generally defined in the utilization plan. Representative
tasks, duties, and responsibilitjes will be delineated in a
standard scope of practice, approved by the Board. The
physician assistant-certified may carry out such additional
tasks, duties, and responsibilities as are commensurate with
the physician assistant-certified's training and experience
and as are delegated by the supervising physician."

Auth: Sec. 37-20-202, MCA; IMP, Sec. 37-20-301, MCA

24-12/24/92 . MAR Notice No. 8-28-39
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Provides greater flexibility to Board and supervising
physician in approving practice within the abilities of a
physician assistant and reflective of current, developing
health care practices.

"211_ TERMINATION AND TRANSFER (1) An approved
utilization plan is terminated whenever:

(a) a physician assistant-certified discontinues his
participation in the utilization plan; or

(b) the license of the supervising physician is
susipended or revoked by action of the board.

(2) An approved utilization plan is suspended whenever
the supervising physician discontinues his participation
therein; however, the physician assistant-certified may apply
to the board to substitute another supervising physician.

(3) Whenever participation in a utilization plan is
terminated by either the supervising physician or the
physician asgistant-certified, the supervising physician and
the physician assistant-certified must each independently
provide the board with a written explanation of the reason(s)
participation in the utilization plan was terminated."

Auth: Sec. 37-20-201, MCA; IMP, Sec. 37-20-202, MCA

: This rule updates and clarifies old rules 8.28.1514
and 8.28.1515.

*IV__TRAINING QF STUDENT PHYSICIAN ASSISTANTS (1) A
physician assistant student training in Montana is not
required to apply for licensure under these rules.

(2) A physician assistant student must train under the
supervision of a physician who is licensed or physician
aggistant-certified who is certified in Montana.

(3) A physician assistant student training in Montana
st :

(a} be currently enrolled in a physician assistant
training program accredited by the American medical
association; and

(b) conapicuously wear an identification badge
indicating that he is a "physician assistant student" whenever
engaged in patient care activities.*

Auth: Sec. 37-20-202, MCA; IMP, Sec. 37-20-202, MCA

REASON: Implements recent legislation delegating board
authority to regulate training of student physician assistants
in Montana.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Board
of Medical Examiners, Lower Level, Arcade Building, Helena,
Montana 59620-0407, to be received no later than January 21,
1993.

MAR Notice No. 8-28-39 24-12/24/92
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6. Patricia I. England, attorney, has been designated to
preside over and conduct the hearing.

BY:

BOARD OF MEDICAL EXAMINERS
PETER BURLEIGH, M.D.
CHAIRMAN

(o . T

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(o 7 T

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 14, 1992,

24-12/24/92
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed } NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining )} OF 8.34.414 EXAMINATIONS
to examinations and reciprocity )} AND 8.34.417 RECIPROCITY
licenses } LICENSES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 23, 1993, the Board of Nursing Home
Administrators proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.34.414 EXMMINATIONS (1) through (3) (c)} will remain
the same.

adm;n;n;:a:n:akﬂgn_an
examinations prepared by the professional examination service,
or the national association of boardg—and, In addition,
each application must attain a final score of at least 90% in
the open book examination relating to the provigiong of the
Montana long-term care facility licensing law and regulations.
(6) will remain the same but will be renumbered (5).
Auth: Sec. 37-1-131, 37-1-134, 37-9-201, 37-9-203, 37-
9-304, MCA; IMP, Sec. 37-1-134, 37-9-201, 37-9-203, 37-9-301,
37-9-303, 37-9-304, MCA

"8.34.417 RECIPROCITY LICENSES (1) An application for
licensure by reciprocity without examination must include a
signed statement from the examining board of another
jurisdiction attesting;

{a} that the applicant attained a mimismum-raw Dagsipg
asalgd score*_aa_dsLsrm1ngd_hx_;he_nanignal_gasgsaa;ign_gt

X - BAL 4
exam:.natlon &dm:m.—et-ereé prepared by the profelsional
examination service or the national association of boards: and

(b} that the appl:}cant holds a cur;em.:ly.va}id license
(2) will remain the same."® '

Auth: Sec. 37-9-201, 37-9-203, MCA; IMP, Sec. 37-9-301,
37-9-303, MCA

MAR Notice No. 8-34-26 24-12/24/92
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REASON: The proposed amendments will bring the rules into
compliance with the request of the National Association of
Boards of Examiners for Nursing Home Administrators that all
jurisdictions provide for a standardized, scaled scoring
system developed by the National Association. The amendments
will also create more appropriate standards for both licensure
by examination and licensure by reciprocity. It was pointed
out to the Board that the scaled score is psycometrically
sound and supportable based on a role delineation study and
passpoint setting group. It will also comply with pending
federal OBRA regulations.

3. These proposed amendments would be retroactive to
October 1, 1992, The retroactive date is provided to comply
with the request received from the National Association of
Boards of Examiners for Nursing Home Adminigtrators, during
the summer of 1992, that the Board change its scoring system
to provide for a scaled scoring system. Retroactive
application of the amendments will increase the number of
passing examinees from the examination administered in October
of 1992,

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Nursing Home Administrators, 111 North Jackson, P.O.
Box 200513, Helena, Montana 59620-0513, to be submitted no
later than January 21, 1993.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Nursing Home Administrators,
111 North Jackson, P.0O. Box 200513, Helena, Montana 59620-
0513, to be received no later than January 21, 1993,

6. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a govermmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF NURSING HOME
ADMINISTRATORS
MOLLY MUNRO, CHAIRMAN

Qv-—-,lfb-. Baub BY: Qm ﬂn'l)mx;

ANNIE M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 14, 1992.
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BEFORE THE BOARD OF QUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining } OF 8.39.503 LICENSURE--

to licensure--outfitter exam- ) OUTFITTER EXAMINATION
ination )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On January 23, 1993, the Board of Outfitters proposes
to amend the above-gtated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.39,503 LICENSURE--OUTFITTER EXAMINATION (1) and (2)
will remain the same.

(3) An applicant who has failed the examipation shall
not be eligible to take the next regularly scheduled
examination,«——Heweven, after submitting an mew ypdated
application and new examination feery

& # eheduled—examination
thereafver.

(4) will remain the game.®

Auth: Sec. 31 1-231, 37-47-203, MCA; IMP, Sec. 37-47-
201, 37-47-30%,

REASON: ARM 8.30.503(3) delays the process of licensure by
requiring that applicants wait six months to retake the
outfitter examination after failure. The amendment will
eliminate the waiting period.

3. 1Interested persons may present their data, views or
arguments concerning the proposed amendment in writing to the
Board of Outfitters, Arcade Building, 111 North Jackson, P.O.
Box 200513, Helema, Montana 59620-0513, to be received no
later than 5:00 p.m., January 21, 1993.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Cutfitters, Arcade Building,
111 North Jackson, P.0O. Box 200513, Helena, Montana 59620-
0513, to be received no later than 5:00 p.m., January 21,
1993.

5. If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
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at a later date. Notice of the hearing will be published in
the Montana Administrative Register.

BOARD OF QUTFITTERS
IRVING L. "MAX" CHASE, CHAIRMAN

o Chue TRk

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(e 0. Bk

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 14, 1992.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of ) AMENDMENT OF ARM
Accreditation Standards: ) 10.55,.601, ACCREDITATION
Procedures ) STANDARDS: PROCEDURES

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On January 23, 1993, the Board of Public Education
proposes to amend ARM 10.55.601 Accreditation Standards:
Procedures.

2. The rule as proposed to be amended provides as follows:

10.55.601 H Qc (1)
through (2) remain the same.

+3¥~-—Por-vchovi--years--1+989-98 —tyd- - 1996—03——necreditation
wilti-ive- baged--on-the-sehoolis-submiasion—of--the -fakl--report-and
a=-prelimingry - plan-foy —-peeting - -tihre--new--standerds - —- Thre-~fald
report-—shatt--reficct-—the-—required-—-standards--the--school——is
eurrently-meeting:-—For-the-school -pear-1985—90 ~—ehe —pretininary
pian~-witi--show--hew--the~-scheet--had--organited--itas-—pianning
effores - ——-For--the--ochool-—yeanr-41800-01-—-thre-—plan--witi--deseribe
hew-the~-2chool -wiltlh-meat-these--stenderds wiricihr-recome-ecffective
in—subsequent-yeary. - --Fheae -plans ~wili-be--submitted -by-Decamber
T - -0f--each--paar- to--the - offive- ~of - publ-ic -instruetion—-onr-forms
provided-by-them ——Afr-asgegsnent—of- thre- «plarmr -wikrl re-tneluded - in
the--roffice-——of---puabiic-——-inatmictior e« - —recommendation---o f
aceveditation—-atatusr-to--the--board--of--publ ie—educabiomr-——{Eff-
FA2/89r-Repear-7/31/93)

t4y (3) Effective on July 1, 1989, schools are regquired to
maintain present programs that meet current standards until such
standards are superseded. In addition, schools are expected to
maintain current programs that conform to standards which have
been adopted but have a delayed effective date.

{5y -—-Bffective ~-on - Januamy-— 3= = 3503 -~ sehoolis--unabie; -~ for
finaneinl--reasons -~ to--meet--the-—requirements—-~of - ARM-~36+55-332
£2¥¢ar+-—167 557904~ -(ID1-— 2055 T —~ (21~ ~2O ST rIOR == {53 {3 ¥
20+ 559032 (i) 11055 ~FLO - {2 7~ may--File —a—notice--of -deferral
with-the-office-of-pubtic-inastructions

A\ u
£i i =] i .55.705
(2)(d), 10.55.7312 (2)(a) or 10.55.9Q04 (4)(h) may file an injtial
notj e wi ice ublic i ction
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financial reasons. to meqt the requirements of ARM 10.55.709
{2). 10,855,710 (2}, 10,55.902 (5)(i) or 10,55.903 (2)(i) mav
file an initia) notice of deferral with the office of public
instryction,

dri{c) The notice of deferral must be filed on a form
provided by the office of public instruction and approved by
the board of public education.

¢e¥(d) The notice of deferral must contain the following
information:

(1) through (iv) will remain the same.

{ey{@) The notice of deferral must be signed by the
chairman of the school board and in districts with
superintendents, the superintendent.

fey (D) Upon the initial filing of the notice of
deferral, the standard(s) will be deferred for two school
years, ecommencing-the-Juiry-i-afeer-the-£iling-eof-the-notieces
If a school files a subseguent notice of deferral on a
standard(s) already subject to a deferral, the office of
public instruction will review the notice and recommend to the
board of public education whether an additional two-year
deferral should be granted.

AUTH: Saec. 20-4-114, MCA IMP: Sec. 20-2-121, MCA

3. The Board proposes this amendment because the board
has determined that under the current rule a number of schools
have requested deferral even though the rule was not slated to
go into effect for several years in the future. This rule
change would prevent schools from applying for deferrals prior
to the year in which the rule becomes effective.

4. Interested parties may submit their data, views or
arquments in writing to Bill Thomas, Chairperaon, Board of
Public Education, 2500 Broadway, Helena, MT 59620, no later
than January 21, 1993.

5. TIf a person who is directly affected by the proposed
amendment wishes to express their data, views or arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments they have to Bill Thomas,
Chairperson, Board of Public Education, 2500 Broadway, Helena,
MT 59620, no later than January 21, 1993,

6. If the Board receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
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of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affectad has been determined to be 51 as there are
514 school districts presently in Montana.

b,

WAYNE HUCHANAN, EXECUTIVE SECRETARY
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State, 12/14/92.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED AMENDMENT
amendment of Student ) OF ARM 10.56.101 STUDENT
Assasgment ) ASSESSMENT
NO PUBLIC HEARING
CONTEMPLATED
To: All Interested Persons

1. on January 23, 1993, the Board of Public Education
proposes to amend ARM 10.56.101, Student Assessment.

2. The rule as proposed to be amended provides as follows:

10.564101 STUDENT ASSESSMENT (1) through (2) (a) will
remain the same.

{2) (b) not using norm-referenced tests to test in grade
levels threefour, eight and eleven; or

(2) (c) using only parts of the approved norm-referenced
test; have until July 1991 to comply with this subsection. The
test will be administered to students in grades threefour, eight
and eleven in reading, language arts, math, science, and social
studies. A spring test will be given and the test date will be
within the empirical norm date time frame for the selected
test. If the spring test date falls outside the empirical norm
date time frame, appropriate interpolated norms must be used.
All scores will be sent to the office of public instruction with
the annual fall report in a format specified by the office of
public instruction and approved by the board of public education.

(3} through (6) remain the same.

AUTH: Sec. 20-2-121 IMP: Sec. 20-2-)21

3. The Board proposes to amend this rule to address that
in many schools grades kindergarten through third are multigrade
classrooms and therefore wmay not have identifiable third
graders. The rule change would allow testing to begin in fourth
grade, which in every school would have studente identified as
fourth graders.

4, Interested parties may submit their data, views or
arguments in writing to Bill Thomas, Chairperson of the Board of
Public Education, 2500 Broadway, Helena, MT 59620, no later than
January 21, 1993,

5. If a person who is directly affected by the proposed

amendment wishes to express their data, views or arguments
orally
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or in writing at a public hearing, thay must make written requeast
for a hearing and subamit this request along with any written
comments they have to Bill Thomas, Chairpsrson of the Board of
Public Education, 2500 Broadway, Helena, MT 59620, no later than
January 21, 1993.

6. If the Board receives requests for a public hearing on the
proposed amendment from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed amendment;
from the Administrative Code Committee of the legislature: from a
governmental subdivision or agency: or from an association having
not less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly atfected has been determined to be 51 as
there are 514 school districts presently in Montana.

Wayne/Buchanan, Executive Secretary
Board of Public¢ Education

Certified to the Secratary of State, 12/14/92.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED
of Rule 24.9.314, Document format, )} AMENDMENT
filing and service; and Rule )
24.9.329, Exceptions to proposed ) NO PUBLIC HEARING
orders ) CONTEMPLATED

)

)

)

TO: All Interested Persons

1. On January 23, 1993, the human rights commission
proposes to amend ARM 24.9.314 and 24.9.329. ARM 24.9.314
relates to the format, filing and service of documents in a
contasted case before the commission. ARM 24.9.329 relates to
the procedures for the filing of exceptions to a hearing
examiner's proposed order in a contested case prior to
consideration of that proposed order by the Commission.

2. The rules as proposed to be amended provide as
follows:

(1)-(3) ,Remain the same.
(4) Partles shall submit the orxglnal or original copy
and o .ene_copy s*x—eepies of all submissions for the recordv

by the issji jts i xami

(5)=(6) Remain the same.
7

: o -
than 20 pages, which is an exact duplicate of the original.
._??EE_jIE%4?J%ﬂ?iIﬁﬂ%lI?mfgLEEQE_!h£f§“€¥%$§_1£?§h£

EEF

ie
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2~-505, 49-3-308,
MCA.

24.9.329 EXCEPTIONS TO PROPOSED ORDER (1) Following entry
of a proposed order in a contested case and prior to
consideration of that order by the commission, parties
adversely affected by the proposed order shall have the
opportunity to file exceptions, present briefs and present
oral argument as provided by this rule.
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, the party
must flle and serve the exceptlonsL and a supporting brlef gn

the exceptions w1th1n 20 days of service %he~da&e—e£—enﬁry of
the proposed order. Any opposing party must file and serve an
answer brief within 10 days of service of the exceptions and
supporting brief. The party making exceptions must file and
serve any reply brief within 10 days of service of the answer
brief.

{4} {3)Vhen-a—party-intendo—to—file—exeaptions—to—e
£inding—of-fast—er—to—a-sonclusion—eoflav-and-commienion
review—will-reguivre—a--transeript—of heawingand+ If 3 party
making exceptions intepds for the commission to review a

(a) a transcript of the hearing has been prepared ang
prior to issuance of the proposed
order, the party must file and serve the exceptions, and a
supporting brief and the record within 20 days of £he-dake—of
entry service of the proposed order. Any opposing party must
file and serve an answer brief within 10 days of service of
the exceptions and supporting brief. The party making
exceptions must file and serve any reply brief within 10 days
of service of the answer brief.
(b) a transcript of the hearing has not been prepared and
Eiled prior to issuance of the proposed order,
the

i) within 20 days of service of the proposed order,
a party making exceptiong must file a notice of intent to file
exceptions stating that commission review of a transcript of
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ing i ired, —withs ; £ the_date ok

{ii) After the notice of intent to file exceptions is
filed, &he a party making exceptions must arrange for
preparation of a transcript of the hearing at his or her own
expense, The party making exceptions must file an original
and six copies of the transcript with the commission within 40
days of the—dake-of filing ef the notice of intent to file
exceptions.

1f beth-pareies more than one party gives notice of

intent to file exceptions, ewey all parties making exceptions

i i vi j must share
equally in the cost of the transcript and copies.

(iv) The A party making exceptions must file the
exceptions, and a supporting brief and the regord within 20
days of the date of filing the transcript. Any opposing party
must file and serve an answer brief within 10 days of service
of the exceptions and supporting brief. The party making
exceptions must file and serve any reply brief within 10 days
of service of the answer brief.

(4)~(5) Remain the same.

(6) e

3. The commission proposes to amend ARM 24.9.314 to
eliminate the need for parties to file multiple copies of
submissions for the record prior to commission review of a
proposed order when it becomes necessary for the parties to
file sufficient copies of documents for each commission member
to receive a copy. The commission also proposes to amend ARM
24.9.314 to clarify that filing requirements may be met
through the filing of a facsimile followed by an original.

The commission proposes to amend ARM 24.9.329 to clarify that
parties making exceptions must file an original and six copies
of all submissions so that each commizsion member will have a
copy of the record, to clarify the standard of review of
exceptions to proposed orders, to allow parties to stipulate
that commission review will not require review of the complete
record, to clarify the procedures for filing a hearing

transcript and to provide a procedure when a party does not
timely file a brief.
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4, Interested parties may submit their data, views or
arguments on the proposed rulemaking in writing to the Montana
Human Rights Commission, P.O. Box 1728, Helena, MT 59624-1728,
no later than January 21, 1993.

5. If a person who is directly affected by the proposed
rulemaking wishes to express data, views or arguments orally
or in writing at a public hearing, the person must make
written request for a hearing and submit this request along
with any written comments to the Montana Human Rights
Commigeion, P.O. Box 1728, Helena, MT 59624-1728, no later
than January 21, 1993.

6. If the agency receives requeste for a public hearing
on the proposed rulemaking from either 10% -or 25, whichever,
is less, of the persons who are directly affected by the
proposed amendments, from the administrative code committee of
the legislature, from a governmental subdivision or agency, or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be more than 25
persons based upon the number of potential parties to cases in
Montana.

MONTANA HUMANR RIGHTS COMMISSION
JOHN B. KUHR, CHAIRPERSON

By: CAA-.Q ;( /7’@.@ MMM
ANNE L. MacINTYRE
ADMINISTRATOR
HUMAN RIGHTS COMMISSION STAFF

Certified to the Secretary of State December 14, 1992.

I certify that I have been appointed by the head of the
Department of Labor and Industry to review departmental
rulemaking notices and that I have reviewed this rulemaking
notice pursuant to section 2-4-110, MCA.

Naoo JA X P

David Scott
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PUBLIC HEARING
Adoption of New Rules and ) ON ADOPTION AND AMENDMENT
Amendments to Existing Rules ) OF TELECOMMUNICATIONS
Regarding Telecommunications ) RULES AND UTILITY TARIFF
Services and General Utility ) FILING REQUIREMENTS AND
Tariff and Price List Filing ) REPEAL OF ARM 38.5,3340
Requirements; and Repeal of )

Rule 38,5.3340. )

T0: All Interested Persons

1. On February 23, 1993 at 9:00 a.m. in the Bollinger
Hearing Room, Montana Public Service Commission, 1701 Prospect
Avenue, Helena, Montana, a hearing will be held to consider
the proposals identified above.

2. The rules proposed tc be amended provide as follows:

38,5,2601 TARIFPS AND PRICE LISTS: FILING FEES AND COP-
IES (1) and {2] Remain the same.

{(3) Every utility which changes its price list sheets
for rates, tolls and charges or its detariffed service gheets,
shall file the sheets accompanied by 2 filing fee of five dol-

lars ($0) per page up to a maXimum filing fee of ¥500 per fil-

ing.

(4) All tariff, price list and detariffed service sheet
filings shall be accom%anied bF a Jetter of transmittal de-
scribing the tﬁ?e of filing and including the information re-
quired in ARM .5,2801,

{5 An original and three (3) copies of all tariff,
price list and detariffed service sheet filings shall be filed

with the commission. If a rate increase (or an increase in a
maximum rate provision) is being regquested, an original and

ten (10! cogies shall be filed. AUTH: Sec. 69-3-103, MCA;
IMP, Secs. =3~ ’ =-3=- , 69+43-302, 695-3-304, MCA

38.5,2703 NOTICE (1) Any person; cogforation or
organization wishing to be on the a c ssionls teleco-
mmunications mailing list shall submit their name and address,
in writing, to the Assistant Administrator, Utility Division,
Montana Public Service Commission, 1701 Prospect Avenue, P.O.
Box 202601, Helena, Montana 59620-2601, and clearly indi-
cate, by reference to this rule, that tﬁey want to be on ¢he
a telecommunications mailing 1list. A yearly fee wiii
may be charged to recover the cost of this service. AUTH:
Sec. 69-3-822, MCA; IMP, Secsg. 69-3-803(3) and 69-3-807, MCA

38.5.2715 RELAXED FORBEARANCE 43> Any telecommuniea-
tions provider meay appity te the commissien for £orbearance
érem regulatien: Fhe commissien shall: determine if forbearing
from reguiation weuld facilitabe competitionr The epplicatien
shell be verified and contain the foitowing informatiens
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----- {2}-—the name and address of the appiieants

----- tb}--a deseription of the serviee to be offered and the
facilitiens used ko effer the serviees

~~~~~ {e}--the name and address of the customer o be serveds
————— 4d)--the maritet arca to be servedr

----- fer--the parety or pareies eoffering simiiay slternative
serviee to the esustomers

----- 4€y--a deseriptien of the alternative serviece offered and
the market arear and

----- 4gy-~an affidavit verified by the custemer te be served;
eontainings

————— 4i¥-- o deseripetion of the types of services seught by
the cuatemery

————— ti&}- a seatement that the custemer has received a bid
from an alternative provider for such servieesy

----- 4ii2)- the nemes{s) of the alternative provideri{s; submit-
ting the bid{si; and

----- 4ivi- the types of services offered ir the bBid{s)r

----- thy=- A certificmte of seyviee verifying compliance with
subseation {2)r

~~~~~ tEy——the commissien may require other information that is

reasenably related to determine the existemee of an alterns-—
tive offer except information velating te the coset of provid-
ing the servieer

----- 42y--When a tetecommenications provider £iles a forbear-
anee appliestion with the commissiony ¢ must 2imuitancsusiy
mail cepies of the opplieation te all persons and entities on
the teiecommunications meiling list establiished by ARM
38542873037

----- 43y--Phe commimsionis detcymination shalit be bamed on the
existence of & visbie ecompetitive offerr The teleccommunica-
tions serviee provider seeking £forbearance has the burden of
estabiishing that a viabie competitive offer enista:

————— £4)-—Fhe commisaieon shell approve or deny the appitcatien
within 15 days of receipt of the compieted appiicationr If
the commission taokes ne action within 35 daysy the eppiication
is grantedr

(1) Any telecommunications provider may apply to the com-
mission for forbearance of requlation for purposes of negotiat-—
ing an individual customer contract pursuant to §69-3- ,
MCA, 1in accordance with the procedures set forth in this
rule. The procedures specified herein must be satisfied be-
fore a teiecommunications provider may offer an individual cus-
tomer contract containing rates which differ from the provid-
er's applicable tariffs or price lists.

{2) A telecommunications provider regquesting forbearance
approval for a particular customer must file an application
with the commigsion containing all of the following informa-
tion:

(a) the name and address of the telecommunications pro-
vider requesting forbearance;

"{b)  the name, address and telephone number of the custom-

er;
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(c) a description of the telecommunications service(s)
to_be offered the customer, including specific_references to

the provider's tariffs and price lists, and the market area to
be served

d) A gtatement that either:

i Another telecommunications provider has given the
customer an oral or written competitive offer to provide the
same or similar service(s) for which forbearance is requested;
or

T (ii) The customer has requested a otation of prices
from “another telecommunications provider kavin tar{f;n or
price lists for similar services on fllie w;tﬁ the commis-

sion.,

(e) the name, address and telephone number of the alter-
native provider referrea to in (4], 1% known.

(3) The forbearance application containing the informa-

tion required by subsection (2) shalli:
ai be verified under oath in accordance with Montana

law, §1-6~101 et seq., MCA;

b be served by mail on all persons and entities on the
commisgion's forbearance mailing list, on the same day that it
is filed with the commission; and

c) include a certificate of service verifying service

as reqguired in subsection (D).
iz) If a complete application is filed and served in
full compliance with the above requirements, the application
shall be deemed automatically granted one (1) day after the
ate of filing, without the necessity o ormal commission ac-
tion. Approval shall authorize the provider to negotiate
rates with the customer without regard to its tariffs or price
lists.
a) The application shall be deemed auntomatically denied
if it is incomplete, inaccurate or fraudulent,
{b) The “automatic approval provided above shall be
deemed void if it Is demonstrated at a later date that the ap-
plication was incomplete, inaccurate or fraudulent at the time
it was filed.
(5) The commission reserves the right to investigate, re-
gquest additional information or hold hearings at any time re-

arding forbearance applications, negotiations, contracts or
the service and rates provided to Eor%earance customers. The
commission may amend the terms or adjust the rates of any for-
bearance contract; or order such other relief as may be appro-
priate. If the commission determines that the rates charged
under forbearance contracts were or are below cogts, it may is-
sue appropriate orders to ensure that the provider's sharehold-
ers, and not ratepayers, are responsible for any costs not re-
covered through the contract rates. AUTH: Sec. 69-3-822,
MCR; IME, Sec. 69-3-808, MCA

38.5.2716 FEIRENGE OF NBGOTPIATED €EONTRAE? FORBEARANCE
CONTRACTS (1) After notsfiemtion +hat forbearance is
granted, the telecommunications serviee provider may nego-
tiate with a the customer for the provision of the ser-
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vice(s) without regard to its filed tariffs or price
lists. Within ten days ef after reaching a final con-
tract or agreement, eof other cvidence of the serviee to be
provided; the telecommunications provider shall file with
the commission:

(a) A copy of the final contract or agreement; and

(b} The charges and conditions of service.

(2) %€ no econtract %9 reached the telecommunications
provider must notify the eommissien in writing:o For the
term of the contract, the telecommunications provider may pro-
vide service pursuant to the contract rates, without regard to
the rates in its tariffs or price 1lists. However, the provid-
er remains bound by all other service terms and conditions in
its tariffs and price lists, and all other applicable provi-
sions of law,

If a contract or agreement is not finalized with the
customer within sixty {60} days after the forbearance applica-
tion is granted, the provider shall immediately file a status
report with the commission, indicating whether negotiations
are continuing or whether the customer has reached an_agree-
ment with an alternative provider. Additional reports shall
be filed every 60 days thereafter, if any change has oc-~
curred. AUTH: Sec. 69-3-822, MCA; IMP, Sec., 65-3-808

38.5.3302 DEFINITIONS In the interpretation of these
rules, the following definitions shall be used:

(1) through (2) Remain the same.

(3) T"Carrier" means any exchange carrier, or inter-
exchange carrier; operator service provider, inmate calling
provider or other telecommunications provider.

(4) through (22) Remain the same.

AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201,
MCA

38.5,3331 BUSINESS OFFICES AND TOLL~-FREE TELEPHONE IN=-
FORMATION (1) Bach carrier, operator service provider and
inmate calling provider must have at least one business of-
fice to provide customers and others with access to personnel
who can provide information on services and rates, accept and
process service applications, explain customers' bills, adjust
errors, and generally represent the carrier. If one business
office serves several exchanges or states, toll-free calling
to that office must be provided and the office must be staffed
during Montana business hours. Local exchange companies shall
also provide a toll-free number for other carriersy on bills
rendered on behalf of the ARM 38:5-3348 carriers, operator
service providers and inmate calling providers, and sneer-
exehange earriers; and upon request of callers. AUTH: Sec.
69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Ml
38.5.3332 CUSTOMER BILLING (1) through (1) (a)(ii) Re=
main the same.
(iii) the toll-free telephone number of the company’'s
business office serving the customer;
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{iv) through (4) Remain the same.

{5) Billing. Telecommunications service regulated by
the Montana public service ‘commission cannot be denied or ter-
minated because of nonpayment for nonrequlated services or ser-
vices provided by other carriers, except for other carrier's
regulated services that cannot be disconnected or discontinued
separate from local service. A telecommunications provider's
bill to its customer shall clearly distinguish between both
regulated and nonregulated service and tariffed and deearié-
fed service. Regulated and nonregulated service may appear
on the same bill but must be presented as separate line
items.

(a) Remains the same.

(6) Late billing. If a carxier fails to bill a customer
within 30 days after a service 1s provided, the customer must
be allowed an equal period of time to pay the late-billed
charges as 1t took the carrier to bill the customer. During
this period, late payment charges must not be assessed on the
late-billed service charges, and the carrier Is prohibited
from taking any c¢ollection actions againgt the customer other
than monthly notice by mail of the unpaid charges. Any such
monthly notice must not threaten any further collection ac-
tion, and must contain e verbatim statement of this subsec-—
tion. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102, 65-
3-201 and 69-3-221, MCA

38.5.3337 PAY TELEPHONES {1} through (3) Remain the
same .

{a}--Baech exchange carrzier shati £ile an eonnuesl report
with the commission; listing the pay telephenes within ies su-
risdietion whieh are not &r compiiance with appiicabie tariff
requirements on file with 4he commission: Coneurrentdy with
the £iting eof the annual veportr each exchange earvier shatd
serve netifieation of noncompiianee and petentinl terminatien
upen each owner of such pay tetephones: I£f the pay teiephones
on the annuat report are not brought inte fuil cempiiance with-
in thirty +36) days fellewing notification of the owners of
satd pay telephonesy the exchange earrier shai: immedtately
terminate service thereter The provisions of thia vele and ap-~
pireable tapiffa ahaiil be ineluded in the netiece sent ts the
pay telepheone owners:s

(4) All carrier-owned and customer-owned pay telephones
are required to provide emergency call routing services as re-
guired by ARM (Rule XXVII).

(5) All carrier-owned and customer-owned pay telephones
a:;; pr)c;hlbited from call blocking, as_ defined in ARM (Rule
I(2)(b})).

(6) All carrier-owned and customer-owned pay telephcnes
are required to enable operator service providers to comply
with ARM (Rules II, V and XXVIIJ.

(7}  All carrier-owned and customer-owned pay telephones

are redquired to enable inmate calling providers to comply with
ARM (Rule VIII),
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(8) Each exchange carrier shall file an annual report
with the commission, listing the pay teleghones within 1ts ser-
vice area which are not in compliance with applicable tariff
requirements or commission rules. Concurrently with the fil-
ing of the annual report, each exchange carrier shall serve no-
tification of noncompliance and potential termination upon
each owner of sguch pay telephones. If the pay telephones on
the annual report are not brought into full compliance within
thirty (30) days following notification of the owners of the
pay telephones, the exchange carrier shall immediately termi-

nate service thereto. The provisions of the applicable tar-
iffs and commission rules shall he included in the notice sent

to the %a% telephone owners, AUTH: 69-3-103, MCA; IMP,
Secs. -3- and —3- , MCA

38.5.3338 AUTOMATIC DIALING - ANNOUNCING DEVICES

{I) {2} through (e} Remain the same.

{2) This eeetton rule should not be construed to ap-
ply to any automatic security device installed at the request
of ¢the a tenant or owner of ¢he premises for security,
emergency, health, environmental, or other monitoring purpos-
es,

(3) All use of automatic dialing-announcing devices must
comply with 45-8-216, MCA and 47 U.5.C. §227.

3y (4) If the an automatic dialing -~ announcing
device user fails to comply with the provisions of this see-
eden rule, the exchange carrier providing originating ser-
vice must refuse to provide service after notice is given un-
til the noncompliance is remedied. AUTH: Sec. 69-3-103, MCA;
IMP, Secs. 69-3-102 and 69-3-201, MCR

3. The rules proposed to be adopted provide as follows:

Operator Service Provider Rules

RULE I. DEFINITIONS ) The provisions of this sub-
chapter shall apply to all operator service providers which
provide intrastate "regulated telecommunications services" in
Montana as defined in the Montana Telecommunications Act, §69-
3-801 et seqg., MCA. Operator service providers must comply
with all provisions of these rules on all intrastate telephone
calls. PFederal lawsg are applicable to interstate calls.

(2) BAs used in these rules:

(a) "Operator service provider" means any person, firm
or entity which provides any automated or live assistance to a
consumer to arrange for billing or completion, or both, of an
intrastate telephone call through a method other than:

(i) automatic completion with billing to the telephone
from which the call originated, or

(ii) completion through an access code used by the consum-
er, with billing to an account previously established with the
carrier by the consumer.
The term "operator service provider" shall exclude "inmate
calling provider” as that term is defined in ARM (Rule
VIII(1l)), except as may otherwise be provided by rule or com-
mission order.
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{b) ™Call blocking™ means prohibiting or restricting a
consumer's access to a carrier which offers service in the
same Jlocal exchange area by means of equal access or an &ccess
code, including but not limited to 1-800, 950-XXXX, and
10XXX-0+ dialing sequences.

(c) "Call splashing” means the transfer of a telephone
call from an operator service provider to another operator ser-
vice provider or carrier in such a manner that the subsequent
provider or carrier is unable or unwilling to determine the lo-
cation of the origination of the call and, because of such in-
ability or unwillingness, is prevented from billing the call
on the basis of such location. AUTH: Secs. 69-3-103 and 69-
3-822, MCA; IMP, Secs. 69-3-102, 69~3-201 and 69-3-802, MCA

RULE II. GENERAL REQUIREMENTS (1) Each operator ser-
vice provider must:

(a) Identify itself, audibly and distinctly, to the con-
sumer at the beginning of each telephone call and before the
consumer incurs any charges. Each operator service provider
must also identify itself to the called party on collect
calls, and to the billed party when verifying third party
billed calls.

(b) Upon request, fully and immediately disclose to the
consumer, at no charge, a quotation of the rates and charges
for a call, the provider's method of collecting its charges, a
description of the provider's method of resolving consumer com-
plaints, a toll-free telephone number which can be used to re-
port complaints to the provider, and all other requested infor-
mation pertinent to the consumer's use of the provider's ser-
vices.

(¢) Permit the consumer to terminate the telephone call
at no charge before the call is connected to the called par-
ty.

(2) Bills for operator service provider calls must be
sent to the person responsible for payment within 30 days af-
ter the calls are made.

(3) All operator service providers must connect the con-
sumer to the local exchange company operator upon request, at
no charge.

(4) The name, address and toll-free telephone number of
the operator service provider must appear on all bills to con-
sumers containing charges for the operator service provider's
services,

(5) When a caller seeks to charge a call on a calling
card or credit card other than one issued by the operator ser-
vice provider, the caller shall be informed that the operator
service provider's rates will apply, and the caller must be
given a gquotation of the applicable rates before the call is
connected.

(6) Unless otherwise specifically provided by commission
rule or order, all operator service providers must comply with
all regulatory requirements imposed by Montana state statutes
and rules, including but not limited to the Montana Telecommun-
ications Act (§69-3-801 et seqg., MCA), the Montana telecommun-
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ications service standards (ARM 38.5.3301 et seg.) and the Mon-
tana Telecommunications Act Rules (ARM 38.5.2701 et seqg.).
AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs. 69~3-
102, 69-3-201 and 69-3-802, MCA -

RULE 1III. CALL BLOCKING PROHIBITED (1) All agree-
ments or contracts between an operator service providér and an
owner of a pay telephone instrument or private telecommunica-
tions system must contain a provision which prohibits call
blocking. This requirement applies to all contracts or agree-
ments entered into after the effective date of this rule; how-
ever, all operator service providers must comply with subsec-
tion (2) of this rule at all times, including during the re-
maining term of all existing contracts and agreements.

(2) Operator service providers are prohibited from re-
quiring or providing call blocking at any telephone instru-
ment. Operator service providers are prohibited from offering
service at any telephone instrument where call blocking ex-
ists. AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs.
69-3-+102, 69-3-201 and 69-3-802, MCA

RULE 1IV. CALL SPLASHING PROHIBITED (1) Call splash-
ing is prohibited, except as provided in subsection (2).

{2) Call splashing is only permitted after:

(a) The consumer requests to be transferred to another
carrier or provider,

(b) The consumer is informed prior to incurring any
charges that the rates for the call may not reflect the rates
from the actual originating location, and

(¢} The consumer then consents to be transferred.

(3) Operator service providers shall not bill for a call
that does not reflect the location of the origination of the
call, except for calls completed pursuant to subsection (2).
AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs. 69-3~
102, 69-3-201 and 69-3-802, MCA

RULE V. EMERGENCY CALL ROUTING (1) Upon receipt of
any emergency telephone call, an operator service provider
must immediately provide emergency call routing service in ac-
cordance with the requirements of ARM (Rule XXVII).

(2) An operator service provider is prohibited from re-
ceiving "0-" calls from a telephone instrument unless the oper-
ator service provider complies with all provisions of this
rule and ARM (Rule XXVII). If an operator service provider is
unable to comply with this rule and ARM (Rule XXVII), all "0-"
calls must be automatically and immediately routed to the lo-
cal exchange company operator. AUTH: Secs. 69~3-103 and 69-
3-822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-802, MCA

RULE VvI. DUTY TO INFORM (1) All operator service pro-
viders must inform the owners of telephone instruments where
they provide service of the requirements of this subchapter
and ARM (Rules IX and XXVII). AUTH: Secs. 69-3-103 and 69-3-
822, MCA; IMP, Secs. 63-3-102, 69-3-201 and 69-3-802, MCA
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RULE VII. DENIAL OF SERVICE (1) If an operator ser-
vice provider subscriber, such as a pay telephone owner, mo-
tel, hotel, hospital, university, public transportation facili-
ty, or any private telecommunications system, operates a tele-
phone instrument which fails to comply with any provision of
ARM (Rules I through V, IX or XXvVII), the local exchange compa-
ny which provides the subscriber with originating telephone
service must refuse to provide service, after notice, until
the subscriber's telephone instruments are in full compli-
ance.  AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs.
69-3-102, 69-3-201 and 6%~3-B02, MCA

RULE VIII. INMATE CALLING PROVIDERS (1) As used in
this rule, "inmate calling provider" means a carrier or opera-
tor service provider which provides regulated telecommunica-
tions services by means of coin or coinless pay telephones for
the use of inmates in correctional facilities.

(2) Inmate calling providers must:

{(a) Comply with the provisions and requirements applica-
ble to operator service providers contained in ARM (Rules
II(1),(2},(4),(5) and (6), IV and V). Call blocking is permit-
ted.

(b} On collect calls, the operator must obtain a posi-
tive response from the called party of his or her willingness
to accept the charges prior to connecting the call and begin-~
ning to charge for it. Positive response means either verbal
acceptance or a pulse/tone-generated positive response. If no
positive response is received, the inmate calling provider
must terminate the call and no charge will ensue.

(3) Inmate calling providers are exempt from the provi-
sions of this subchapter, except as provided in this rule or
as provided in federal statutes and regulations.

(4) Unless otherwise specifically provided by commission
rule or order, all inmate calling providers must comply with
all regulatory reqguirements imposed by Montana state statutes
and rules, including but not limited to the Montana Telecommun-
ications Act (§69-3-801 et seqg., MCA), the Montana telecommun-
ications service standards (ARM 38.5.3301 et seqg.) and the Mon-
tana Telecommunications Act Rules (ARM 38.5.2701 et seq.).
AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs. 69-3-
102, 69-3-201 and 69-3-802, MCA

RULE IX. UNANSWERED CALLS (1) All carriers, operator
service providers and inmate calling providers are prohibited
from charging consumers any amount for incomplete or unan-
swered telephone calls. AUTH: Secs., 69-3-103 and 69-3-822,
MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-802, MCA

Interexchange Carriers
RULE X.  APPLICABILITY (1) The rules in this subchap-

ter govern the adjustment of rates and set other regulatory re-
quirements for intrastate interexchange carriers subject to
the jurisdiction of the Montana public service commission.
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(2) For purposes of this subchapter, "interexchange car-
riers" include AT&T, MCI, Sprint, Touch America, American
Sharecom and all other common carriers which provide intralATA
or interLATA regulated telecommunications service, but do not
also provide local exchange service.

{3) Unless otherwise specifically provided by commission
rule or order, interexchange carriers must comply with all reg-
ulatory requirements imposed by Montana state statutes and
rules, including but not limited to the Montana Telecommunica-
tions Act (§69-3-801 et seq., MCA), the Montana telecommunica-
tions service standards (ARM 38.5,3301 et seq.) and the Mon-
tana Telecommunications Act Rules (ARM 38.5.2701 et seq.).
AUTH: Secs. 69-3-103 and 69-3-822, MCA; IMP, Secs. 69-3-
102, 69-3-201 and 65-3-801 et seqg., MCA

RULE XI. TARIFFS AND MAXIMUM ALLOWABLE RATES (1) All
interexchange carriers must maintain tariffs on Zfile and ap-
proved by the commission. The tariffs must include “"maximum
allowable rates” and terms, conditions and descriptions of all
intrastate regulated telecommunications services offered by
the interexchange carrier in Montana. The “"maximum allowable
rate” which shall be listed in the tariff for each service, is
the maximum rate which can be charged pursuant to a price list
filed pursuant to ARM (Rule XII).

(2) Tariffs can only be changed by commission order, fol-
lowing the applicable notice and procedural requirements of Ti-
tle 69, MCA, and the Montana Administrative Procedure Act, Ti~
tle 2, chapter 4, MCA.

(3) Tariffs must be filed and maintained as "schedules"
in §69-3-301, MCA. AUTH: Secs. 69-3-103 and 6£9-3-822, MCA;
IMP, Secs. 69-3-102, 69-3-201, 69-3-301 and 69-3-801 et

seq., MCA

RULE XII. PRICE LISTS (1) In addition to the tariffs
required in ARM (Rule XI), interexchange carriers must main-
tain a separate set of price lists on file with the commis-
sion, which contain a brief description and the actual rates
charged consumers, for all intrastate regulated telecommunica-
tions services offered by the interexchange carrier in Mon-
tana. The description can be a brief summary of the detailed
terms and conditione for the service found in the tariff, but
must be consistent with the tariff.

(2) The rate in the price list can never exceed the “max-
imum allowable rate" contained in the approved tariff for the
service. ‘The price list rates shall be the only rates lawful-
ly charged consumers.

(3) Price lists cannot alter the terms and conditions
contained in the tariff for the service.

(4) Price lists must be filed and maintained as "sched-
ules” in §69-3-301, MCA, AUTH: Secs. 69-3-103 and 69-3-822,
MCA; IMp, Secs. 69-3~102, 69-3-201 and 69-3-801 et seq.,
MCA
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RULE XIII. PRICING FLEXIBILITY (1) Interexchange car~
riers may refile a price 1ist by filing a proposed new price
list with the commission which complies with the provisions of
this subchapter, and mailing a copy to the commission's inter-
exchange carrier mailing list at least seven (7) days prior to
the proposed effective date of the new price list. The inter-
exchange carrier must simultaneously file a certificate of ser-
vice which affirms compliance with this rule.

(2) A proposed new price list becomes automatically ef-
fective for services rendered seven (7) days after filing and
service is completed pursuant to subsection (1); no commission
action or approval is necessary.

(3) If an interexchange carrier files a proposed new
price list which designates an effective date more than seven
(7) days after a filing made pursuant to subsection (1), the
new price list becomes automatically effective for services
rendered after such designated date. AUTH: Secs. 69-3-103
and 69-3-822, MCA; ]IMP, Secs. 69-3-102, 69-3-201 and 69-3-
801 et seq., MCA

RULE XIV, ACCESS CHARGE FLOW-THROUGH (1) All inter-
exchange carriers are required to flow-through any changes to
local exchange company access charges to the maximum allowable
rates in their tariffs, .

(2) Whenever a Montana local exchange company's carrier
access charges increase or decrease, all interexchange carri-
ers must make a filing with the commission, reguesting approv-
al of a commensurate change in maximum allowable rates for ap-
propriate services. All interexchange carriers must make such
a filing with the commission no later than fifteen (15) -days
after the effective date of the change in local exchange compa~-
ny access charges.

(3) The exact nature and appropriate distribution of the
access charge flow-through is subject to commission review,
and must be approved by the commission. AUTH: Secs. 69-3=103
and 69-3-822, MCA; IMP, Secs. 69-3-102, 69-3-201 and 69-3-
801 et _seq., MCA

RULE XV. RATES ABOVE COSTS (1) All interexchange car-
rier rates must be above relevant incremental costs. AUTH:
Secs. 69-3-103 and 69-3-822, MCA; IMP, Sec. 69=-3-811, MCA

RULE XVI. RELAXED FORBEARANCE (1) Interexchange car-
riers may deviate from the rates Iin their price lists for indi-
vidual customer contracts, pursuant to the relaxed forbearance
procedure set forth in ARM 38.,5,2715 and 38,5.2716, AUTH:
Sec. 69-3-822, MCA; IMP, Sec. 69-3-808, MCA

RULE XVII. ANNUAL REPORTS (1) Interexchange carriers
are required to fI{le annual reports with the commission, in a
form prescribed by the commission, as required by §69-3-203,
MCA. AUTH: Secs. 69-3-103, 69-3-821 and 69-3-822, MCA;
IMP, Secs. 69%-3-102, 69-3-201, 69-3-203 and 69-3-801 et
seq., Mca -
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RULE XVIII. MARKET DATA FILING REQUIREMENTS (1)
Interexchange carriers are required to € market data infor-
mation in the form and manner as may be prescribed by commis-
sion action. AUTR: Secs, 69-3-103, 69-3-106, 69-3-202, 69-3-
203, 69-3-206, 69-3-208, 69-3~821 and 69-3-822, MCA; IMP,
Secs. 69-3-102, 69-3-201, 69-3-203 and 69-3-801 et seg., MCK

New Services

XIX. APPLICABILITY (1) ARM (Rules XIX through
XXV) apply to applications by carriers, as defined in ARM
38.5.3302(3), for the approval of a new telecommunications ser-
vice pursuant to §69-3-810, MCA, and the provision of such ser-
vices. As an alternative to the procedures in ARM (Rules XIX
through XXV), carriers may elect to request that a new teleco-
mmunications service be detariffed pursuant to the commis-
sion's general Jdetariffing rules, ARM 38.5,2711 through
38.5.2712, or §69-3-807(4), MCA; or approved as a tariffed ser-
vice. AUTH: Sec. 69-3-822, MCAy IMP, Sec. 65-3-810, MCA

RULE XX. DEFINITIONS {l1) PFor purposes of ARM (Rules
XIX through XXV), "new service" meang any service that is in-
troduced separately or in combination with other sgervices,
and:

(a) Is not functionally required to provide local ex-
change service;

(b} 1Is not a repackaged current service; and

(¢} Is not a direct replacement for a regulated teleco~
mmunications service. AUTH: Sec. 69-3-822, MCA; IMP, Sec.
69-3-810, MCA

RULE XXI. FILING REQUIREMENTS (1) A carrier must
file an application with the commission requesting approval of

a new service pursuant to §69-3-810, MCA, in accordance with
the following filing requirements. The carrier musgt file an
application containing the following information:

(a) A description of the service;

(b) The proposed terms and conditions under which the
service would be offered;

{c) A proposed minimum price for the service;

{d) The proposed price list sheets for the service, con-
taining the information required in ARM (Rule XXIII(2)).

(e) Detailed answers to the following:

(1) 1Is the service functionally required to provide lo-
cal exchange service? Explain.
(ii) Is the service, or any component thereof, similar

to any past or present service offered by any carrier in Mon-
tana (including the applicant)? The applicant must provide de-
tails, including a list of such services, the name(s) of such
carrier(s), and a description of the differences between the
services.

(iii) If any service is identified in (ii), explain why
the proposed new service:

(3) is not a repackaged current service, and

MAR Notice No. 38-2-107 24-12/24/92



-2711-

(B) is not a direct replacement for a regulated teleco-
mmunjcations service.

(f) The relevant incremental cost of providing the ser-
vice, including supporting work papers and analysis. Cost in-
formation may be filed on a proprietary basis pursuant to §69-
3-105, MCA;

(g) ldentify any products or services offered by unregu-
lated firms, or firms other than carriers, which could compete
with the proposed new service, describe their availability in
Montana, and describe the differences between those products
or services and the proposed new service;

(h) A statement on the first page of the application con~
taining. the following: “"Notice: This application for approval
of a new telecommunications service is being filed with the
Montana. public service commission pursuant to §69-3-810, MCA.
Interested parties which appear on the commission's new servic-
es telecommunications mailing 1list are receiving a copy of
this application pursuant to ARM (Rule XXI); and should file
any comments they have regarding this filing within 10 days
after this application was filed with the commission, &at the
following address:

Mr. Dennis Crawford

Montana Public Service Commission

P.O. Box 202601

1701 Prospect Avenue

Helena, MT 59620~2601
The commission may take action on thig filing after the ten
day comment period elapses. If the commission has not acted
on this filing within 30 days following issuance of this no-
tice, the applicant may proceed to offer the new service on a
detariffed basis (i.e. with reduced regulatory oversight of
rate changes and maximum rates). This application is governed
by ARM (Rules XIX through XXV)."

{(2) The complete application must be served by first
class mail on the parties listed on the commission's new ser~
vices telecommunications mailing list, on the same day that it
is filed with the commission. The complete application must
also be served in the same manner and at the same time on all
persons or entitles who have reguested or inquired about the
provision of such service from the carrier within the previous
six (6) months. Certification of such service must be filed
by the carrier with the commission no later than one day after
the application is filed and served, AUTH: Sec. 69-3-822,
MCA; IMP, Sec. 69-3-810, MCA

RULE XXII. APPROVAL PROCESS (1) The 10 day period im-
mediately following the filing and service of the application
constitutes a comment period for interested parties. However,
nothing herein shall be interpreted to preclude interested par-
ties from filing comments or regquesting a hearing more than 10
days after filing and service of the application.

(2) Following the 10 day comment period, the commission

may:
(a) Approve the application,
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(b) Deny the application,
{(¢) Suspend the offering of the service, or
. (d) Grant interim approval of ‘the offering of the ser-
vice,

(3) If the commission has not acted within 30 days fol-
lowing the filing and service of the application, the carrier
may proceed to offer the service.

(4) Regardless of the form of approval, disapproval or
suspension, the commission may conduct further investigations,
hold hearings or public meetings, and take other appropriate
actions at any time.

(5) In deciding whether to approve & new service as de-
tariffed, the commission may consider:

{a) whether the service falls within the definition of
"new service,” §69-3-808, MCA and ARM (Rule XX):

(b} whether approval is consistent with the purposes of
the Montana Telecommunications Act, §69-3-802, MCA:;

{(c) whether approval would encourage competition, have
no effect on competition, or be anti-competitive;

(d) whether approval would violate any other provisions
of the Montana Telecommunications Act, $69-3-801 et seg., MCA
or Title 69, MCA; and

(e) any other information or factor relevant to the pub-
lic interest.  AUTH: Sec. 69-3-822, MCA; IMP, Sec, 69-3-
810, MCA

RULE XXIII. PROVISION OF NEW SERVICE (1) A new ser-
vice which has been approved as provided above, may be offered
on a "detariffed" basis. For purposes of this rule, "detarif-
fed" means that the rates for the service may be changed with-
out commission approval (above a minimum rate), but the ser-
vice otherwise remains fully regulated.

{2) At the time the service is offered to the public,
the carrier must file a compliance price list with the commis-
sion containing:

{a) The terms, conditions and description of the ser-
vice;

{b} The minimum rate for the service; and

(c) The rate to be charged for the service.

(3) The compliance price list filed pursuant to subsec-
tion (2) must be consistent with the conditions of commission
approval. If approval occurred automatically following the
pagsage of 30 days, pursuant to ARM (Rule XXII(3)), the compli-
ance price list must contain the same terms, conditions, de-
scription and minimum price that were contained in the applica-
tion.

(4) The rate charged for the service must be above the
minimum rate and above relevant incremental costs at all
times.

(5) The minimum rate in the price list cannot be changed
without subsequent commission approval.

(6) The service must be offered in accordance with the
terms, conditions and description contained in the price
list.

MAR Notice No. 38-2~107 24-12/24/92




-2713-

(7) The terms, conditions and description of the service
cannot be changed without subsequent commission approval.
AUTH: Sec. 69-3-822, MCA; IMP, Sec. 69-3-810, MCA

RULE XXIV. PRICE LIST REVISIONS (1) A carrier may re-
quest a change in a price list rate for a new service by fil-
ing a proposed new price list with the commission which com-
plies with the provisions of these rules, and mailing a copy
to the commisgion's new services telecommunications mailing
list at least seven (7} days prior to the proposed effective
date of the new price list rate. The carrier must concurrent-
ly file a certificate of service which affirms compliance with
this rule.

(2) Proposed new price list rates beccme automatically
effective for services rendered seven (7) days after filing
and service is completed pursuant to subsection (1); no commis-
sion action or approval is necessary.

(3) If a carrier designates an effective date more than
seven (7) days after a filing made pursuant to subsection (1),
the new price list rate becomes automatically effective for
services rendered after such designated date.

(4) The automatic approval process described in this
rule is only available to change a price list rate to another
rate which is also above the minimum rate in the current price
list. Formal explicit commission approval is required to al-
ter the minimum rate or the terms, conditions and description
contained in the price 1list. AUTH: Sec. 69-3~822, MCA;
IMP, Sec. 69-3-810, MCA

RULE XXV. RETARIFFING (1) The commission retains the
right to retariff a detariffed new service.

{(2) The commisszion may initiate a proceeding, or an in-
terested party may petition, for the retariffing of a detarif-
fed new sgervice in accordance with the procedure described in
ARM 38.5.2714. AUTH: Sec. 69-3-822, MCA; IMP, 69-3-810,
MCA

RULE XXVI. WITHDRAWAL (1) A carrier may reguest with-
drawal of a current telecommunications service pursuant to
§69-3-810(4), MCA, in accordance with the following proce-
dure. This rule shall not preclude a carrier from requesting
withdrawal of a service pursuant to other procedural methods
which are consistent with the Montana Administrative Procedure
Act and other applicable provisions of law.

(2) An application requesting commission approval of
withdrawal of a current service must contain the following in~
formation:

(a) The name and address of the applicant;

(b) The name and description of the service, including
specific reference to tariffs and/or price list sheets;

{c) The approximate number of Montana customers current-
ly subscribing to the service from the applicant;
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(d) The names of other carriers capable of offering the
same or similar service to the applicant's current customers,
if known;

(e) The current price for the service;

(f) An explanation of the reasons why the applicant is
requesting withdrawal of the service; and

(g) Any disadvantages, adverse effects or hardships
which may be incurred by customers due to withdrawal of the
service, if known.

(3) The complete application must be filed with the com-
mission and copies served on the same day by first class mail,
to all current subscribers of the service and the Montana con-
sumer counsel. The applicant may request approval by the com-
mission of an alternative method of subscriber notification.
Certification of such service must be filed with the commis-
sion no later than one day after the application is filed and
served.

(4) The withdrawal of the service shall be deemed auto-
matically approved without commission action 30 days after a
complete application is filed and served in accordance with
the requirements of this rule. However, the commission may
suspend withdrawal on its own motion or upon reguest of an in-
terested party. During the suspension period, the applicant
must continue to offer the service on the same terms and condi-
tions. The commission may conduct such investigations or hear-
ings as it deems appropriate during suspension, and may enter
an order approving or denying the withdrawal, or take such fur-
ther action as may be appropriate. AUTH: Sec. 69-3-822, MCA;
IMP, Sec. €9-3-810, MCA

RULE XXVII. EMERGENCY CALL ROUTING (1) Upon receipt
of any emergency telephone call, a carrier must immediately
connect the call to the appropriate emergency service which
serves the reported location of the emergency. If the loca-
tion of the emergency is not known, the carrier must immediate-
ly connect the call to the appropriate emergency service which
serves the originating location of the call.

(2) Consumers shall not be charged for any emergency
call.

(3) A carrier must stay connected on an emergency call
until it is determined that the caller has been connected to
the proper emergency service provider.

(4) Carriers must provide emergency call routing, as pro-
vided in this rule, on a full-time basis, 24 hours per day, 7
days per week. AUTH: Secs. 69-3-103 and 69-3-822, MCA;
IMP, Secs. 69-3-102, 69-3-201 and 69-3-802, MCA

4, Rule 38.5.3340 proposed to be repealed can be found

on page 38-894 of the ARM. AUTH: 69-3-103 IMP: 69-3-102, 69-3-201, MCA.
. RATIONALE: 38.5.2601 -~ Currently ARM 38.5.2601 on-

ly refers to "tariff sheets.“ Many requlated utilities file
"price lists" and/or "detariffed service sheets" with the com-
mission. The proposed amendment makes it clear that the $5
filing fee applies to tariff, price list and detariffed ser-
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vice sheets. Proposed subsection (4) adds a requirement that
tariff, price list and detariffed service sheet £filings be ac-
companied by a letter of transmittal describing the filing and
containing other information as required in ARM 38.5.2801.
Most regulated utilities voluntarily include some type of
transmittal letter with their filings. This proposed subsec-
tion would regquire a letter of transmittal and specify its con-
tents.

Subsection (5) specifies the number of copies which must
be filed with the Commission, to satisfy internal and adminis-
trative needs.

38.5.2703 -~ The Commission may or may not choose to as-
sess an annual fee for firms and individuals to be on a Commis-
sion telecommunication's mailing list. The proposed amendment
clarifies thig, by replacing "will"™ with "may." Other minor
changes are being proposed to update the Commission's address,
and to reflect the fact that the Commission maintains more
than one telecommunications mailing list, for various specific
purposes.

38.5.2715 and 38.5.2716 - The Commission considered the
current forbearance rules and process in two recent contested
cases, and decided therein to adopt an alternative “relaxed
forbearance®” process for particular telecommunications utili-
ties. See Order No. 5548b in Docket No. 88.11.49; and Order
No. 5535y in Docket No. 90.12.86. These proposed amendments
will adopt a relaxed forbearance process uniformly applicable
to all Montana regulated telecommunications providers. They
are intended to supersede the forbearance provisions of Order
No. 5548b and No. 55354.

38.5.3302 -~ The proposed amendment to 38.5.3302(3) will
expand the definition of "carrier" to include operator service
providers, inmate calling providers and other telecommunica-
tions providers, for purposes of applying the Montana Teleco-
mmunications Service  Standards (ARM  38.5.3301 through
38.5.3371).

38.5.3331 & 38.5.3332(1) (iii) - The proposed amendments
are intended to clarify that the rule's provisions are applica-
ble to all regulated telecommunications providers in the
state, including carriers, operator service providers and in-
mate calling providers.

38.5.3332 -~ (5) The requirement to distinguish between
tariffed and detariffed services probably just adds unneces-
sary confusion to customer bills and it probably means little
to a customer. Thus, ARM 38.5.3332(5) is being amended accord-
ingly.

(6) Even though ARM 38.5.3332(1) (a) requires carriers to
provide monthly bills when charges have been incurred during
the month, there have been occurrences when computer errors or
mistakes in bill processing cause delays of several months in
customer billing. This rule will ensure that customers who
are presented with late bills for carrier charges will not be
pressed for immediate and full payment, but instead will be
able to pay the charges over time.
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38.5.3337 - The proposed changes to 38.5.3337 will re-
quire carrier-owned and customer-owned pay telephones to com-
ply with other proposed new rules; including emergency call
routing, prohibiting call blocking, other operator service pro-
vider requirements, and inmate calling provider requirements.
Other minor language changes are also proposed.

38.5.3338 - The 1991 Montana legislature adopted a new
criminal provision regarding the use of automated telephone
systems for the selection and dialing of telephone numbers.
House Bill Ro. 279, Chapter 230, L. 1991, codified as §45-8-
216, MCA., The 1991 U.S. Congress also adopted additional re-
quirement$ regarding these systemgs as part of the Telephone
Consumer Protection Act of 1991. Dec. 20, 1991, P.L. 102-243,
105 stat. 2395, codified as 47 U.S5.C. §227. The proposed
amendment to ARM 38.,5.3338, requires exchange carriers to
refuse service to entities not in compliance with §45-8-216,
MCA or 47 U.S5.C. §227.

Rules I, II, III, IV, V, VI - The Commission's current
"AOS"” (Alternative Operator Services) Rule, ARM 38.5.3340 was
adopted in 1989. Since that time the Commission hasg continued
to receive consumer complaints regarding operator services pro-
vided at locations such as payphones, hotels, motels, hospi-
tals, universities, and other private telephone systems. In
1990, Congress passed the Telephone Operator Consumer Services
Improvement Act of 1990, 47 U.S5.C, §226; and the Federal Commu-
nications Commission subsequently adopted implementing regula=-
tions. 47 C.F.R., §64.703, et_seg. In January, 1992, AT&T
filed a Petition with the Commission requesting adoption of ad-
ditional operator services rules. In light of the above, the
Commission has reviewed its current rule and is proposing new
broader operator service rules in order to protect consumers
and promote competition. The rules are intended to insure the
provision of adequate information to consumers before incur-
ring charges, and to protect against unfair and anti-competi-
tive practices.

In particular, Rule III would prohibit call bloeking, in
order to protect the ability of consumers to choose between
various carriers and operator service providers. Call Splash-
ing would be prohibited by Rule IV in most instances, in order
to prevent consumer confusion, dissatisfaction and billing dis-
putes, Rule V would impose the emergency call routing proce-
dures of Rule XXVII on operator service providers.

Rule VII - Rule VII is a slight rewording of current
ARM 38.5.3340(2), and is a means of ensuring compliance with
Rules I through V.

Rule VIII - The Commigsion has received a number of com-
plaints and inquiries regarding inmate calling services. In
addition, the Commission has previously granted waivers of its
current AOS Rule (38.5.3340) to inmate calling providers. The
Commission is proposing Rule VIII in order to adopt a specific
set of regulations applicable only to inmate calling servic-
es. Consumer protection in a correctional environment is the
goal of proposed Rule VIII, Previously granted waivers will
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no longer be valid since they will be superseded by these
rules.

Rules I through VIII - The Comvission intends to codi-
fy Rules I through VIil in a new Subchapter of Chapter 5, Ti-
tle 38, ARM, entitled "Operator Sexvice Providers and Inmate
Calling Providers."

Rule IX - Rule IX is being proposed to prohibit consum-
ers from being charged for incomplete or unanswered calls.
Please note that Rule IX will be placed in Subchapter 33, Chap-
ter 5 of Title 38, ARM (the Montana Telecowmmunications Service
Standards), and therefore, operator service providers and in-
mate calling providere will also be required to comply with
Rule IX. See Rule II{6) and Rule VIII(4).

Rules X, XI, XII, XilI, XIV, XV, XVI, XVII and XVIII -
The purpose of Rules X through XVIII is tO establish a consis—
tent regulatory structure applicable to AT&T and the other com-
mon carriers. The source of these rules can be found in the
evidentiary record and dJdecizisu in the Commission's 0O0C Dock-
et., Docket No. 88.11.4%, PSC Grder No. 5548b (March 4, 1992).
PSC Order No. 5548b serves as the pattern fox these proposed
rules. The maximum rate, pricing flexibility and flow-through
provisions (Rules XI through XZIV) also originated in P3C Order
No. 50494 and 5274a (Re: ATaT). See also ATST Telecommunica-
tions Tariff Sec. 2L. kule XV would reguire ratez to Le aoove
costs, consistent with $63-3-8il, MCA. Rule XVI would apply
the relaxed forbearance process to interexchange carriers.
Rules XVII and XVIII wouid impose Annual Report and Market Da-
ta filing requirements upon interexchange carriers, consistent
with §69-3-203, MCA, and Order No. 5548b. The exact contents
of the report requirements are subject to Commission review
and approval, as appropriate. The Commission intends to codi-
£y Rules X through XVIII in a new Subchapter of Chapter 5, Ti-
tle 38, ARM, entitled@ "Interexchange Carriers."”

Rules XIX through XXVI- Proposed Rules XIX through XXV
establish a procedure for the filing and consideration of "new
service" applications pursuant to §69-3-810, MCA, which was en-
acted by the 1991 Montana legislature. Rule XXVI would estab~
lish a procedure for the filing and consideration of "withdraw-
al" applications pursuant to §69-3-810(4), MCA. The Commis-
sion intends to codify Rules XIX through XXVI in Subchapter
27, Chapter 5, Title 38, ARM.

Rule XXVII - Proposed Rule XXVII would impogse strict
emergency call routing procedures on all types of telecommun-
ications providers, and would prohibit any charge for emergen-
cy calls, Please note that Rule XXVII will be placed in Sub-
chapter 33, Chapter 5 of Title 38, ARM {(the Montana Telecommun=~
ications Service Standards), and therefore, operator service
providers and inmate calling providers will also be required
to comply with Rule XXVII. See Rule II(6) and Rule VIII(4).

38.5.3340 - This rule is being repealed and its provi-
sions are repTaced by Rules I-VII.

6. Statement of Intent (Re: Rules X through XVIII).
The Commission intends to review the regulatory structure es-
tablished in Order No. 5548b (Docket No. 88.11.49) and by

24-12/24/92 MAR Notice No. 38-2-107




=-2718-

Rules X through XVIII in 1994, The Commission invites inter-
ested parties to file comments with the Commission as provided
in Order No. 5548b. The 1994 review is independent of this
rulemaking process.

MCI, Sprint, Touch America and American Sharecom were spe-
cifically required by Order No. 5548b to file tariffs and
price lists with the Commission. These rules are jintended to
apply to the Respondents in Docket No. 88.11.49 and all oth-
er intrastate interexchange carriers subject to Commission ju-
risdiction. Any interexchange carriers which do not presently
have tariffs and price lists approved and on file with the Com-
mission must make the appropriate filings with the Commission
immediately upon the adoption of these rules,

7. Interested parties may submit their data, views or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may also be submitted (original
and 10 copies) to Ivan C. Evilsizer, P.0O. Box 202601, 1701
Prospect Avenue, Helena, Montana 59620-2601 no later than Feb-
ruary 8, 1993,

8. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and may be con-
tacted to represent consumer interests in is matter

viewed By

CERTIFIED TO THE SECRETARY OF STATE DECEMBER 14, 19%2.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42.15.121 and 42.17.111) AMENDMENT of ARM 42.15.121
relating to Taxation of Indian) and 42.17.111 relating to
Income ) Taxation of Indian Income

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On PFebruary 11, 1993, the Department of Revenue
proposes to amend ARM 42.15.121 and 42.17.111 relating to
taxation of Indian income.

2. The rules as proposed to be amended provide as follows:

42.15.121 TAX STATUS OF INDIANS (1) Thetetm‘f?ditn*&s

constraed—to—mean—an—enrotred menber—of—ar—Imtianr—tribe——Am
Siddinhial . b3 ! ! £

[ ]

t&— An #Indism residing enrclled tribal member who resides
on an Indian reservation and is an enrolled member of a tribe
which resides on that reservation 18 not taxable with respect to
Income derived from sources within the exterior boundaries of =m
that Indian reservation or ceded stri%. When income is earned

both on and off reservations, it sha e allocated according to
the source.
: h N 1 £ +d — 3

AUTH: 15-30-305 MCA; IMP: 15-30-101(12) MCA.

42.17.111 WHO MUST WITHHOLD AND WHO 15 SUBJECT TO WITH-
HOLDING (1) through (5) remain the same.

(6) Applicable to tax years beginning January 1, 1993, and
later. Wages pald to a member of an Indian tribe are subject to
withholding unless all of the following conditions are met:

(a) the employee is an enrolled member of a recognized
Indian tribe;

(b) a certificate of enrollment is filed by the employee
with the employer;

(c) the employee resides on am—3¥mdian his or her tribe's
reservation and,

{d) the wage is compensation for services performed within
the boundaries of am—¥mdian the enrolled member's reservation.
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(7) remains the same.
AUTH: 15-30-305 MCA; IMP: 15-30-202 MCA.

3. Amendments to ARM 42.15.121 and 42.17.111 are proposed
to clarify that an enrolled member who lives on a reservation
other than the reservation of his tribe is taxed in the same
manner as a nonmember.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than January 22, 1993,

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than January 22, 1993.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in <the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

Q;EO fNDERéO; DENIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State December 14, 1992,
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of 2.43.612, 2.43.613 and 2.43,614 )
to comply with new statutory dead- )
lines for certifying annual benefit )
payments and for distributing in~ )
creases to eligible retirees )

TO: All Interested Persons.

1. On September 10, 1992, the Public Employees’
Retirement Board published notice of the proposed amendment of
the above rules concerning certification of eligibility for and
amounts of annual benefits and payment of benefit adjustments at
page 1900 of the 1992 Montana Administrative Register, issue
number 17.

2. The board has amended the rules as proposed.

3. No written or oral comments or testimony were received
from any interested party.

4. The amendment of these rules will be effective on
December 25, 1992.

5. The authority for each of the rules are found in
sections 19-3-304, 19-5-201, 19~6-201, 19-7-201, 19-8-201, 19-9-
201, 19-12-2-3, 19-13-202, and Title 19, Chapter 15 MCA, and
each of the rules implement Title 19, Chapter 15, MCA.

al S , Chief Legal Counsel
Rule Reviewer

Certified to the Secretary of State on December 3, 1992.
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption )} NOTICE OF ADOPTION OF A NEW
of a new rule pertaining to }  RULE PERTAINING TO DIRECT
direct entry midwives } ENTRY MIDWIFE EDUCATION

)  STANDARDS

TO: All Interested Persons:

1. On October 15, 1992, the Board of Alternative Health
Care published a notice of public hearing at page 2225, 1992
Montana Administrative Register,| Issue number 19 on the prorosed
adoption of a new rule pertaining to direct entry midwife education
standards. The hearing was held on November 17, 1992, at 9:00
a.m. at the Department of Commerce Building in Helena.

2. The Board has adopted new rule I (8.4.504) exactly as
proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto are as follows:

COMMENT NO. 1: The proposed rule does not contain a list of
acceptable programs, and needs clearer guidelines on how to
satisfy the educational requirements necessary.

RESPONSE: The Board does not have the resources to approve
apecific schools or programs, as it cannot make site visits,
etc. The proposed rule will instead allow greater flexibility
for a variety of programs to fit within the education
requirements. The applicant will be required to demonstrate
how their particular education meets these minimum
requirements.

BOARD OF ALTERNATIVE HEALTH CARE
MICHAEL BERGKAMP, ' M.D., CHATRMAN

BY: A

ANNIE M. TQOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Wk

M. BARTOS, RULE REVIEWER

ANN

Certified to the Secretary of State, December 14, 1992.
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption )} NOTICE OF ADOPTION OF
of a new rule for the admin- ) NEW RULE I (8.94.3801)
istration of the Treasure }  INCORPORATION BY REFERENCE
State Endowment Program ) OF RULES FOR ADMINISTERING
}  THE TREASURE STATE ENDOWMENT
) PROGRAM (TSEP)

TO: All Interested Persons:

1, On October 29, 1992, the Local Government Assistance
Division of the Department of Commerce published a notice of
public hearing on the proposed adoption by reference of the
above-stated rule at page 2323, 1992 Montana Administrative
Register, issue number ?0. The hearing was held on November
18, 1992 in the downstairs conference room of the Department
of Commerce building.

2. The Division hae adopted new rule I (B8.94.3801)
exactly ag proposed; howsver, in response to comments received
during the review perind. the Department hae made several
changes in the applicatiorn ovidelines and these changes are
discussed in item 3 below,

3. No members of the public attended the hearing, but
the Department did receive 16 written and numerous oral
comments before and during the public comment period provided
fcr by the Administrative Procedure Act. A summary of these
comments and the Department's responses to them follow:

Several persons commented that the amount of
TSEP funds projected to be available for local public
facilities projects is insufficient to meet the needs of
Montana's communities.

The amount of funding available for TSEP is
statutorily established. The administrative rules for the
program will hawve no impact on the amount of available
funding.

Several persons commented that the biennial
review cycle for TSEP is not responsive encugh and will make
it difficult for communities to effectively combine TSEP
funding with federal funding programs or to use TSEP funds for
local economic development projects which require a more
timely commitment from funding sources.

RESPONSE; The biennial review cycle for TSEP is
statutorily established. The administrative rules for the
program cannot affect the procedures established by the
Legiglature to review and approve applications for TSEP
funding.

COMMENT: County commissioners, spegial distriet
representatives, and the bond counsel for the state
recommended that water, sewer, and solid waste districts be
able to apply directly for TSEP funding instead of having a
county government apply on their behalf. Most stated that it
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would not be appropriate to insert a county government as an
intermediary between a financial obligation of a special
purpose district and the state.

RESPONSE: The eligible applicants for TSEP are
statutorily established. The administrative rules for the
program cannot affect the governmental entities which are
eligible to apply. However, the Department will recommend to
the Legislature that the statute be amended to permit special
districts to apply directly. B

COMMENT;: Many persons commented that TSEP should provide
funding to help communities prepare preliminary engineering
plans. The Department recejived more comments on the need for
financial assistance for preliminary engineering than on any
other issue. The lack of funding to prepare preliminary
engineering studies is viewed as a major obstacle to
communities in developing and constructing local public
facilities projects, not just for TSEP but for all state and
federal funding programs.

: The final draft of the TSEP guidelines
includes a provision that would allow deferred loans for
funding preliminary engineering costs. Several persons
suggested such an approach, based on previous federal
programs. TSEP funds could be advanced to a community for
preliminary engineering. The TSEP loan would be reimbursed
when overall construction financing is arranged by the
community.

COMMENT: Two persons suggested that the Department
should consider establishing an abbreviated pre-application
procedure for TSEP to screen potential applicants and to make
application less expensive.

RESPONSE: The option of a pre-application procedure was
seriously considered by Department staff and by an interagency
group the Department coordinates called WASACT (Water and
Sewer Agencies Coordinating Team). The WASACT group includes
the DOC Community Development Block Grant and Community
Technical Assistance Programs, the DNRC Water Development
Program, the DHES State Revolving Fund (for sewer project
loans) and Water Quality Bureau, the Board of Investments
INTERCAP Program, the U.S. PFarmers Home Administration, the
U.S. EBconomic Development Adminigtration, the Midwest
Assistance Program, and the Montana Association of County
Water and Sewer Systems.

Representatives of these programs and organizations
discussed the issue of a pre-application process at length.
The WASACT members concluded that the greatest impediment for
applicants is the cost of preliminary engineering. They
agreed, however, that a pre-application process without a
preliminary engineering study would have little value since it
is that crucial information that allows the reviewing agencies
to assgess the extent of the need, the soundness of the
technical alternatives proposed for resgolving the problem, and
the cost-effectiveness of each. If TSEP can resolve the
preliminary engineering obstacle through a program of deferred

!
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loans, it will accaomplish the goal of making TSEP (and other
funding alternatives) more accessible for smaller communities.

COMMENT: Several persons commented that the Department
should consider several financial indicators to assess an
applicant's need for TSEP asgistance, rather than a single
indicator.

The Department has revised the guidelipes to
respond to this concern. The final draft authorizes the
Department to consider each applicant's overall financial
capacity and need, using several indicators.

COMMENT; Several persons commented that limiting TSEP
matching grants to $500,000 may be too restrictive.

The Department has deleted the ceiling on
matching grants. The final draft provides for two levels of
grants:

{(a} an "affordability" grant of up to 50% of project
costs, and

{(b) a "hardship" grant of from 50% yp o 75% of project
costs for communities that are facing extreme financial
distress and a threat to public health.

COMMENT: Several persons commented that the TSEP debt
service subsidies should be guaranteed for the life of public
facility bonds in order tobe acceptable to the private bond
market.

RESPONSE: The Department hasz deleted all language that
would have restricted the term of the debt service subsidy.

COMMENT: Some persons commented that the long-term debt
service subsidy should not be limited to $500,000.

RESPONSE;: The Department has deleted the proposed
$500,000 cap on the debt service subsidy. ‘The bonding
authorities the Department consulted recommended a maximum
subgidy of 50 percent of the total debt service to assure
local commitment to the project and bond repayment.,

Several persons commented that interest rate
subsidies should not be limited to five years, as is the case
under the Department of Natural Resources and Conservation's
Water Development Program.

The Department agrees that limiting an
interest rate subsidy to a five year term may not be
realistic. However, the Department has retained the proposed
language regarding loans, which restates existing policy for
the DNRC Water Development Program. The Department concluded
that it would@ be inappropriate to administratively establish a
more favorable loan policy than that offered by DNRC since the
funds for the loan policies were approved by the Legislature
in 1987 and have been followed by the Legislature since then.
The Legislature may wish to address this issue in the 1983
session.

COMMENT:; Several persons commented that the proposed
deadline for application submittal of December 1, 1992, was
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too restrictive.

RESPONSE: The Department has changed the deadline for
application submittal to December 31, 1992. The Department
concluded that a later due date for applications was
imperative if local governments were to have a reasonable
amount of time to prepare applications.

5. No other testimony or comments were received.
LOCAL GOVERNMENT ASSISTANCE

DIVISION
DEPARTMENT OF COMMERCE

BY: @w AU Bt B~

ANNTE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Q/ww@au@

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 14, 1992,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENIMENT OF
apendment of Organizational ) ARM 10.51.104 RESPONSI-
Rules ) BILITY ASSIGNED BY STATUTE

) AND ARM 10.51.105 BOARD STAFF

To: All Interested Persons

1. On July 16, 1992 the Board of Public Education published
a notice of proposed amendment concerning ARM 10.55.104
Responsibility Assigned By Statute and ARM 10.51.105 Board staff
on pages 1451-1452 of the Montana Administrative Register, Issue
number 13.

2. The board has amended rule 10.51.105 as proposed and
amended rule 10.51.104 with the following changes:

{1) through
(1) (a) will remain the same.

(b) The certification standards and practices advisory
council was statutorily created to #investigategtydy relevant
issues and advise the board of public educatjion on matters related
to teacher, school administrator, and specialist certification of
individuals admitted te practice in the elementary and secondary
schools of Montana. The scope of this investigatienstudv and
advice includes preservice and inservice education, professional
practices and ethical conduct, teacher education programs, and
renewal, denial, suspension, or revocation of certificates. The
advisory council may conduct appropriate research related to the
forgoing areas of investigameienstudy by such means as trial
programs and collection of data from current programns. The
advisory council must present its findings and recommendations to
the board at least once each year and on other occasions asg the
advisory council deems necessary. The advisory council may not
administer a program or function or set policy.

3. At the public hearing which was held on September 14, 1992,
one pergon testified as a proponent and no persons testified as
opponents. There were no written comments received prior to
August 30, 1992, the date on which the board closed the hearing
record.

4. The reason for the amendment to the rules was to include the
Certification Standards and Practices Advisory Council, the
Montena School for Deaf and Blind and to delete the Fire Services

Training School from the béard’s supeérvisorysresponsibilities.

Wayne Executive Secretary
Board of Public Education

Certified to the Secretary of State on 12/14/92.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rule I and
the amendment of Rules
11.12.101, 11.12.413 and
11.12.416 pertaining to
youth care facilities.

NOTICE OF ADOQPTION OF RULE I AND
THE AMENDMENT OF RULES 11.12.101,
11.12.413 AND 11.12.416 PERTAINING
TO YOUTH CARE FACILITIES

e N M S ot B

TO: All Interested Persons

1. On October 29, 1992, the Department of Family Services
published notice of public hearing on the proposed adoption of
Rule I, and the amendment of Rules 11.,12.101, 11.12.413 and
11.12.416 pertaining to youth care facilities, at page 2325 of
the 1992 Montana Administrative Register, issue number 20.

2. On November 19, 1992, a public hearing was held in the
auditorium of the Department of Social and Rehabilitation
Services building, located at 111 Sanders, Helena, Montana, to
consider the proposed adoption of Rule I and the amendment of
Rules 11.12.101, 11.12.413 and 11.12.416, pertaining to youth
care facilities.

3. The department has adopted Rule I [ARM 11.12.417] as
propoged, and has amended Rules 11.12.101, 11.12.413 and
11.12.416 as proposed, with the following changes: (language
added to the previously published notice underlined, language
deleted interlined)

2 c YO O c
(1) Moderate and intensive level
therapeutxc youth group home services must be ordered by a
physician, a licensed clinical psychologist, a license
master level social worker (MSW), or a licensed professional
counselor (LPC), and must be authorized by the department.

(a) Providers of moderate level therapeutic youth group
home services shall accept placement of only those children who
neet at least &twe three of the medical necessity criteria listed
in seetien—2 subsection (2) below.

(b) Providers of intensive level therapeutic youth group
home services shall accept placement of only those children who
meet at least three five of the medical necessity criteria
listed in seetien—2 subsection (2) below.

(2) Medical necessity criteria:

(a) The child is at risk of psychlatrlc hospltallzatlon or

placement in a residential treatment it
de ent © t environment sc'ences of the state o
Montana.

(b} The child has been removed from his or her home due—te
and has a mental or emotional prebiem disorder, the severity of
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which impairs his or her ability to function in a family-setting

(c) The chilqd exhibits behavior which indicates
disturbances of a mevere or persistent nature, or is at risk of
developing dlsturbances

(d) The child is currently placed, or has a history of
previous placement(s), at the an 1npat1ent psychiatric hospital
or ; re51dent1ul treatment

ieve} and contxnues to requlre 24 hour superv1slon and treatment
at a less restrictive level of care.

(e} The child has a poor treatment prognosis in a level of
care lower than the moderate or intensive therapeutic youth
group home level.

{f) The child has a primary diagnosis of mental illness or
sorious emotional disturbance (SED) as reflected—in—the—DPSM-1il~
B gefined in ARM 46.12.1%46. or the <hild is both SED and
developmentally disabled.

Subsection (3) remains the same.

(4} The moderate ur intensive lavel therapeutic yauth
group home provider shall ensure appropriate involvement of a
lead clinical staff (LCS) in each child’s care. This
invelvement shall include an assesswent, development of the
treatment plan, and medical necessity determination with
radetermination at a m;n igum of six month intervals. Coptinusd

- Dg;_g;'"-'a level will be contingent
achievement of_treatmept goals 2s
uuy];ngg ;n ;hg treatment plan. and other conditions as set cut
in the placement agreement required by ARM 11.12.415.

AUTH: Sec. 41-3-1103, 41-3- 52— 1 CA.
IMP: _ Sec. 41-3- 1;9;41_-_1.;,3- 42 and 52-2-111. McA.

11,12.101 YQUTH CARE [ DEFIRITIONS Subsections
(1) through (3)(b) remain the same.

(c) "Moderate level” means the supervision and intensity of
treatment required in a therapeutic youth group home to manage
and treat children who present emotional and/or behavioral

digsorders as evidenced by meetlng €ewe three or more of
the medical necessity criteria set forth in ARM 11.12.417.
Therapeutic interventions such as individual and group therapy
are provided several times per week. In addition to the
treatment, the children are provided with 24 hour awake staff
supervision.

(d) "Intensive level" means the supervision and intensity
of treatment required in a therapeutic youth group home to
manage and treat children who present severe emotional and/or
behaviorjial mamagement-proplems disorders as evidenced by
meeting ehyee five or more of the medical necessity criteria set
forth in ARM 11.12.417. Treatment, therapeutic interventions
and supervision are tailored to the age and diagnosis of the
children served. Therapeutic group and individual interventions
are provided several times per day. In addition, specialized
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behavior management techniques are incorporated into the
treatment and supervision of children requiring intensive level
services. The children are provided with 24 hour awake staff
supervision.

Subsection {3)(e) remains the same.

(f) T"Program manager" is an employee of the wmoderate or
intensive level therapeutic youth group home provider who trains
and supervises child care staff, and provides treatment under
the clinical supervxslon of the LCS. Program managers must have
a bachelor’s degree in a human services field, or the edueatien
and experience, nor experjence and education, equlvalent to a
bachelor’s degree. Human services experience equivalent to a
DACHE A a Non-aeqree [ &1 anage X Ye

11.12:413  YOUTH GROUP HOME, STAFF Subsections (1) through
(5) remain the same.

(6) Moderate level therapeutic youth group home providers
must meet additional minimum staffing requirements to provide a
therapeutic envircnment and treatment interventions identified
in the child’s individual treatment plan as follows:

(a) Chlld/staff ratio must be no more than 4:1 from 7 o

egch ng for a

e i beginni at betwee 7:00 a and 7:3
in care.
(b) Chlld/awake staff ratlo must be no more than 8:1 frem
TGO prar—Eo—F - 00-erm. t for a nine hou eriod
inpi o ier a ifteen hours fr the time day-time
st in T e e

(¢) Each program manager shall be responsible for no more
than eight children.

(d) There must be adequate staff to allow the LCS, or the
program manager who is providing services under the supervision
of a masters or higher level clinician, to conduct the following
on a weekly basis:

(1) two group treatment sessions per child;

(ii) one individual treatment session per child;

(iii) one treatment team meeting; and

(iv) family therapy when appropriate and medically
necessary.

children.

(7) Intensive level therapeutic youth group home providers
must meet additional minimum staffing requirements to provide a
therapeutic environment and treatment interventions identified
in the child’s individual treatment plan as follows:

(a) Chlld/staff ratio must be no more than 2:1 frem—F—armr

= each day for
tee: ou eri beginni a betwee 7:00 a.m. a

S_S be re sible le} tha
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(b) child/awake staff ratio must be no more than 4:1 frem
: i iod

(c) Each program manager shall be responsible for no more
than four children.

(d) There must be adequate staff to allow the LCS, or the
program manager who is providing services under the supervision
of a masters or higher level clinician, to conduct the following
on a weekly basis:

(i) three group treatment sessions per child;

(ii) two individual treatment sessions per child;

(iii) two treatment team meetings; and

(iv) family therapy when appropriate and medically
necessary.

{e) _Fach 1CS shall be responsible for po more than twelve

Subsections (8) and (9) remain the same.

Sec -3 -3- 2= .
ec. =3~1103 =3= -2~
6 I
Subsections (1) and (2) remain the same.
3 e Vi i
c wi

AUTH: Sec. 431-3-1103, 41-3-1342 and 52-2-111, MCA.
IMP: _Sec. 4)-3-1103, 41-3-1142 and 52-2-111, MCA.

4. The department has thoroughly considered all comments
received:

Rule I - Nedical Necesgity Criteria

: (Marie Brazier, DFS) Professionals authorized to order
therapeutic group home care should be licensed.

RESPONSE: The department agrees and has amended the rule to
require licensure of all the professionals who may order the
care.

: (Geoffrey Birnbaum, Missoula Youth Homes) The criteria
for determining medical necessity is weak. Many children and
youth currently in existing youth group homes meet the medical
necessity criteria for therapeutic youth group home services as
outlined in Rule T (ARM 11.12.417 is the code number assigned to
Rule I). The youth should have a "demonstrated" need for
treatment rather than "potential” need for treatment.

RESPONSE: Medical necessity criteria have been established to
determine whether placement of a youth is appropriate at the
time of admission. Youth with disorders meeting the criteria
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are not necessarily to be placed in the therapeutic youth group
home level of care. The department does not intend to place
youth able to function in a less restrictive environment in
therapeutic youth group homes just because the criteria may be
met.

Continued placement based on medical necessity is subject to re-
determination. This has been clarified by the addition of
language to subsection (4) of Rule I (ARM 11.12.417(4))
mandating that continued placement be according to the medical
necessity criteria, treatment goals, and the placement
agreement..

The amendments herein also increase the number of medical
necessity criteria which must be met. Providers of moderate
level treatment will accept placement of only those children who
meet at least three of the medical necessity criteria, and
providers of intensive level shall accept placement of only
those children who meet five of the medical necessity criteria.
In addition, the department has amended Rule I to include a
subsection, (ARM 11.12.417(2){c)), which adds "due to mental
illness or a history of sexual, physical or emotional trauma,"
to the medical necessity criteria.

Finally, in reviewing the medical necessity criteria, the
department discovered problems with subsection (2)(b) of Rule I,
(ARM 11.12.417(2) (b)), as to relying on the youth’s inability to
function in a "family setting" as criteria for determining the
existence of medical necessity for placement in therapeutic
group home care. The department has deleted the term and
replaced it with "less restrictive environment" to ensure that
the intent of the department is not misconstrued. The
department intends that this subsection be met regardless of
whether the youth is currently placed in a family setting, or in
a non-family setting. All that is required is the need for a
more restrictive level of care.

COMMENT: (Kathy Ostrander, Department of Family Services,
Community Social Worker Supervisor, Hamilton, MT) The words "due
to" in Medical Necessity Criteria (b) should be deleted and
replaced with "and has".

: The department agrees. The language of subsection
(2) (b) of Rule I (ARM 11.12.417(2)(b)) has been changed to
ensure that the requirement is not interpreted to mean that
removal must be directly caused by the disorder.

COMMENT: (Pete W. Surdock, CASSP Project birector, Department
of Corrections and Human Services, and Kathy Ostrander) Section
(4) requires redetermination at 6 month intervals.
Redetermination should occur at "not less" than & month
intervals. Also, redetermination should be completed as needed
on an individual case with the safeguard that every case will be
reviewed at a minimum of 6 month intervals.
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: The department agrees. Section '(4) will reguire that
medical necessity redetarmination of each case be completed at a
minimum of 6 month intervals in every case.

COMMENT: (Dave Kraft, Director of Administrative Services,
Intermountain Children’s Home, Helena, MT) As stated in Rule I
(1) (ARM 11.12.417(1)), what does "placement must be authorized
by the department” mean?

: Prior to placement of a c¢hild in a moderate or
intensive level therapeutic youth group home, the department’s
regional administrator will authorize the placement and
subsequent payment on the department’s form entitled DFS5-1.
Because the per diem rate for therapeutic youth group home
services has two components, treatment and maintenance, the
department will contract for the maintenance payment of only
those children and youth who are in the custody of the state for
which the department has authorized a payment. However, because
the department is paying the state Medicaid match for the
treatment portion on behalf of all Medicaid eligible recipients
receiving moderate or intensive therapeutic youth ¢group home
services, completion of the DF5-1 with authorization by the
appropriate DFS regional administrator is required, and will be
provided by DFS. Placement authorized by the department will
aid in effectuating the administrative requirements outlined
above.

(bDave Kraft) As used in Rule I, subsection (2)(a),
(ARM 11.12.417(2)(a)), what is the definition of "residential
treatment"? Does this medical necessity criteria mean that the
child is at risk of residential treatment in a facility such as
Intermountain Children’s Home (ICH)?

: The department has changed the wording of subsection
(2) (a) and (2)(4Q) to clarify the definition of prior placement,
or riegk of placement, in residential treatment. The phrase used
in these subsections means placement in a residential treatment
facility licensed by the Department of Health and Environmental
Sciences (DHES). The term will only apply to ICH when and if
the facility is licensed as a residential treatment facility by
DHES.

(Pete W. Surdock) Subsection (2)(f) implies that
children and adolescents with severe emotional disturbance (SED)
are defined in the DSM-III~R. This is not the case. SED has
been defined by the Department of Corrections and Human Services
(DCHS) and is included in the DCHS Montana Public Mental Health
System Revised State Plan. SED is also defined in ARM
46.12.1946.

RESPONSE: To address the concern over an appropriate reference,
the department has modified subsection (2)(f) of Rule I, (ARM
11.12.417(2) (f)) to refer to ARM 46.12.1946 for the definition
of SED.
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COMMENT: (Kathy Ostrander) Please clarify Rule I(1) (ARM
11.12.417(1)), which states that both intensive and moderate
level therapeutic youth group home services must be ordered by a
physician, a clinical psychologist, a masters level social
worker (MSW), or a licensed professional counselor (LPC)... can
DFS staff order this service if he or she is an MSW or LPC?

RESPONSE: Yes, the department intends that qualified, licensed
DFS staff may order therapeutic youth group home services.

AMENDMENT OF RULE 11.12.101 YOUTH CARE FACILITY, DEFINITIONS

GOMMENT: (Lauren Van Roekel, Director of Yellowstone Community
Homes, Billings, MT) As referenced in (3) (f), explain the
education and experience equivalent for a non-degree program
manager. We submit that there should be 5 years related work
experience to meet this eguivalent requirement.

RESPONSE: The department agrees that education and experience
equivalent under the rule for employing a non-degree program
manager should be explained, and this notice adds language to
ARM 11.12.101(3)(f) to set definite criteria for finding the
equivalent. However, the department disagrees that 5 years
related work experience is sufficient for a program manager
without any human services post-secondary education. Six years
is needed to guarantee minimum qualifications for non-degree
program managers. Non-degree program managers with post-
secondary education in human services may use each year of such
education toward meeting the six year requirement. For example,
one combination would be an individual with human services
experience of four years and two years of college involving
courses with an emphasis on human services. Such a combination
of experience and education would be considered to equal the
minimum qualifications which this subsection is designed to
mandate.

COMMENT: (Pete W. Surdock) We encourage DFS to consider the use
of the language "mental and behavioral disorders" rather than
"problems".

The department agrees. The word "problem" found in
Rule I (1)(b) is replaced with the word "disorder". The word
"problems" found in ARM 11.12.101(3)(c) and (3)(d) is replaced
with the vord "disorders". The term better describes the
condition sought to be defined.

COMMENT: (Pete W. Surdock) We encourage DFS to amend ARM
11.12.101(2) by striking "residentia]l treatment center" and
replacing the phrase with "intensive or moderate treatment
center" after the word "approved." Further, we recommend
amending ARM 11.12.101(2){a) by striking "residential treatment

center" and replacing it with "intensive or moderate treatment
center."
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RESPONSE: The department did not propose any amendment of ARM
11.12.101(2) in its notice of hearing. Therefore, the requested
changes are beyond the scope of this rule-making. However, the
department has amended language in Rule I (ARM 11.12.417) to
clarify the meaning of the term residential treatment facility,
as discussed above.

:  (Geoffrey Birnbaum) As referenced in ARM
11.12.101(3) (e), can a Lead Clinical Staff (LCS) position be
filled by a staff person with the experience, talent, references
and credibility to challenge the requirement of being an MSW, a
Clinical Psychologist or a Licensed Professional Counselor
(LPC)?

¢ To guarantee adequate gualifications for each LCS, an
objective measure is needed. Therefore, the department has not
drafted the rule to allow for more flexibility in allowing group
homes to hire an LCS who may have equivalent experience, talent,
and references as sudgested above.

AMBNDMENT OF RULE 11.12.413 YOUTH GROUP HOME, SBTAFrF

COMMENT: (Larry Noonan, AWARE Inc., Anaconda, MT) AWARE
applauds the department’s efforts in attempting to develop a
continuum of care, and in attempting to implement refinancing of
services. However, the department must improve its contracts by
adding details on the population in the services, access to
services, and expectations as well as payment for services. The
department must also control the number and location of
providers. In regard to staffing, the ratio of the intensive
level should be .5 to 6. If the department imposes a ration of
.5 to 4, it will be difficult to employ a half-time masters
level LCS for a program such as AWARE with 12 children in care.

RESPONSE: The proper provisions for department contracts is an
issue which is outside the scope of this rule-making. There
currently is no plan in place to limit the number and location
of providers, and such a plan is also ocutside the scope of this
rule-making. In regard to staffing, see next comment-response.

COMMENT: (Pete W. Surdock) We encourage DFS to consider
further clarification of ARM 11.12.413(6) by adding staff ratios
of lead clinical staff (LCS) to children served. The rule
establishes program manager ratios but not those of LCS staff
whose duties and responsibilities are much greater.
Adaditionally, the lack of such ratios causes a lack of a
standard for a critical staff person in the therapeutic setting.
We recommend that moderate level be .5 per 8 youth and intensive
level be .5 per 4 youth,

RESPONSE: The department agrees. ARM 11.12.413(6) is amended
by adding that each LCS shall be responsible for no more than 16
children, and ARM 11.12.413(7) is amended by adding that each
LCS shall be responsible for no more than 12 children. The
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department does not agree that the intensive level should be
staffed 8:1 as advocated by the comment. Given the existing
additional requirements already imposed on intensive level
homes, 12:1 is the more appropriate ratio for ensuring adegquate
LCS services while avoiding over-burdensome staffing
requirements.

COMMENT: (Lauren Van Rockel) Use the word “"counseling® rather
than the word "treatment” in 11.12.413 (4)(i) and (ii).

RESPONSE: For consistency, the department has elected to remain
with the word treatment because this term is applied throughout
the rules.

COMMENT: (John Wilkinson, Administrator, Intermountain
Children’s Home) The staffing and treatment requirements for
intensive level therapeutic youth group home services found in
ARM 11.12.413(7) are too prescriptive, and based on the AWARE
program in Butte. The kind of prescriptive staffing and
treatment requirements that fit AWARE do not fit our population.
Alternative language needs to be developed that either embraces
the intent of this section, or recognizes another category of
intensive level therapeutic youth group home services.

RESPONSE: The AWARE program was developed in response to a
request for proposal (RFP) issued by the department. The RFP
reflected the need for the type of services AWARE now provides,
The intensive level criteria is modeled after the need perceived
by the department as first documented by the RFP, not the AWARE
program. In regard to the comment on creating a different level
of intensive medical necessity, see next comment/response.

COMMENT: (John Wilkinson) Treatment services outlined in ARM
11.12.413(7) (d) are at variance with our (Intermountain
Children’s Home) program and the age of the children we treat
(average age of 9). Children do not respond well in group
treatment, and have neither the social nor verbal skills
necessary to effectively participate in that kind of therapy.
Individual treatment sessions are mostly play therapy sessions,
and usually conducted once a week. It is not an issue of how
many services were provided, rather, it is the level of
integration with which those services are provided and how
tightly they were tied together in service of the treatment
plan.

RESPONSE: Medicaid reimbursement must be tied to medically
necessary services actually provided. The department and SRS
have arrived at the Medicaid reimbursable rate for the treatment
portion of therapeutic youth group services by projecting the
amount of time spent each day by health care professionals as
outlined in ARM 11.12.413(7)(d). 1If the scope and amount of
treatment services are changed, the Medicaid rate would also
change. Therefore, the flexibility demanded by ICH cannot be
built into the rates at this time, and the department will not
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be reducing the staffing and treatment requirements for either
intensive or moderate level therapeutic youth group home
services.

Staff-Time Bchedule Comments: (various comments summarized
below without identifying specific commentator, response is
intended to cover all the comments preceding it)

COMMENT: 11.12.413(6)(a) - change the 7 a.m. to 3:30 p.m. time
frame to 7:30 a.m. to 3:30 p.m., and the 3:30 p.m. to 10:00 p.m.
time frame to 3:30 p.m. to 10:30 p.m.

COMMENT: 11.12.413(6)(b) - change the 10:00 p.m. to 7:00 a.m.
time frame to 10:30 p.m to 7:30 a.m.

COMMENT: 11.12.413(6)(a) ~ Change child to staff ratio for
moderate level from 3:1 during 3:30 p.m to 10:00 p.m. shift back
to 4:1 ratio. Reinstate the child to staff ratio to 4:1 from
3:00 p.m, to 10:00 p.m. az originally proposed. (2 comments)

: The times for the differing staff ratios (day and
night) have been changed. For a fifteen hour day-time period in
a moderate level home, when c¢hildren are present in the home, a
minimum of one staff memker per every four c¢hildren is required.
For a nine hour peried at night, there must be a minimum of one
staff member per every eight children in the home. The exact
time that the staffing change occurs is more flexible, e.g., the
fifteen hour day-time staff period could begin at 7:15, a.m.,
and end at 10:15, p.m. The ¢hanges to the rule on intensive
level homes, where the ratios require more staff, also
incorporate the 15 hour day-time and 9 hour night-time staff
transition times. The ratios represent minimums, and having
more staff on hand than is required during either period of time
is not a violation of the rule.

The phrase "when children are in care" has been added to clarify
that staff need not be maintained in the home when no children
are present, e.g., when all the children are at school. (It is
intended that when any child is present a staff member will be
present.) Thus, a typical staff scenario might require a
moderate level home to initiate the ratio of 4:1 at 7:10 a.m.

By 8:30 a.m., all the children are at school, and therefore the
rule does not require that the ratio be maintained, even though
the fifteen hour day-time period is under way. However, at 3:45
all the children are home from school, and the fifteen hour
period does not end until 10:10, p.m. Therefore, the home must
ensure that 4:1 staffing is re-instjtuted until the fifteen hour
period expires at 10:10 p.m.

AMENDMENT OF RULE 11.12.416 YOUTH GROUP HOME, CHILDREN’S CASE
RECORDS
COMMENT: (Pete W. Surdock) We encourage DFS to address
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preservation of confidentiality under this rule, which addresses
the maintenance of case plans and records on the youth without
indicating the expectation regarding confidentiality. We
ancourage preservation of confidentiality, but ask that it not
preclude sharing of information to assure comprehensive service
planning, coordination with multiple providers, and evaluation
of the service plan.

RESPONSE: The department has added subsection (3} to ARM
11.12.416 to assure that providers have notice that the concerns
addressed in the above comment are already covered by ARM
11.12.113.

COMMENTS PERTAINING TO RATEB AND FUNDING

: (Geoffrey Birnbaum) Current rates do not meet costs and
any flattening of rates would cause severe hardship on our
program and our staff. The new rate must be more cost based or
continue to be maintained at whatever percentage of costs that
can be achieved.

RESPONSE: The department has made every effort to establish an
egquitable rate based on the staffing requirements and the
State’s pay scale, Non-salary costs (Maintenance or room and
board) are based on the USDA average cost of raising a child.

COMMENT: (John Wilkinson) Before any rate of payment structure
is finalized, input from the specific providers involved should
be obtained.

RESPONSE: The department has already conducted a wage and salary
survey of four potential providers of therapeutic youth group
home services.

COMMENT: (Lauren Van Roekel) Testimony at the November 19, 1992
Public Hearing indicated that the anticipated daily rates for
the moderate level were stated as $87 to $96, with the final
dacision being made by December 4, 1992. Based on budget,
proposed additional expenses, and a four year average of days of
care; we would suggest a daily rate for the moderate level as
$106 to $116, which is based on 80% occupancy rate.

: The department determined the rate for the moderate
level at $102.37 based on 90% occupancy.

COMMENT: (Geoffrey Birnbaum) Will foster care funding (of
therapeutic youth group services) be available when Medicaid
reimbursement is discontinued?

RESPONSE: When Medicaid reimbursement is no longer avajlable and
it is necessary for the child to remain in the group home, the
provider will be reimbursed by DFS per the Foster Care Rate
Matrix for children/youth in the custody of DFS.

24-12/24/92 Montana Administrative Register



-2739~

ADDITIONAL GENERAL COMMENTS

COMMENT: (Geoffrey Birnbaum) I am concerned about the lack of
concrete standards for providers. I do not think licensing
standards are adequate for a provider to establish the
organization as a treatment program. I favor the adoption of
some national accreditation or development of standards through
a contracted process and established under a separate
administration, such as the State Department of Commerce or
Correction and Mental Health.

RESPONSE: In addition to these rules which encompass current
standards, the department is reviewing licensure standards for
therapeutic youth group homes as a whole. Under these rules,
the department will issue provisional therapeutic youth group
home license(s) for the period of January 1, 1993, through March
31, 1993. The department will give serious consideration to
comments pertaining to adoption of national accreditation
standards or development of standards through a contracted
process at some future date. However, the departmert is unable
to act on the development and adoption of such standards prior
to January 1, 1993, the date for implementation of this program
through adoption and amendment of these rules.

COMMENT: (Geoffrey Birnbaum) I am concerned over the
establishment of two levels of treatment within what was called
"intermediate treatment".

RESPONSE: The differing levels of service, and payment, in
therapeutic group homes were established in Montana prior to
this rule-making. Thus, the rules herein only recognize the
differing types of treatment already offered, they do not create
them.

COMMENT: (Geoffrey Birnbaum) What is the line between
"intensive therapeutic youth group home" and "residential
treatment” under Medicaid.

RESPONSE: The requirements of medical necessity for residentijal
treatment facilities licensed by the Department of Health and
Environmental Sciences (DHES) are substantially different.
Generally, the requirements reflect the higher level of care
which is provided in residential treatment facilities. For
example, residential treatment facilities licensed by DHES are
considered medical institutions much the same as hospitals, but
at a lower level of care than hospitals. Admission and
continued stays in residential treatment facilities are subject
to review by Mental Health Management of America. Also,
residential treatment providers offer all services on-campus,
including education. These, and other additional requirements,
do not apply to therapeutic youth group home providers.
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DEPARTMENT OF FAMILY SERVICES

w}om Olsen, Director

LU

Melcher, Rule Reviewer

Certified to the Secretary/df State, December 14, 1992,
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rules 16.8,1004, 16.8.1423 and ) AMENDMENT OF RULES
16.8.1424 dealing with incorpora- )
ting federal regulatory changes )

(Air Quality Bureau)

To: All Interested Persons

1. on October 15, 1992, the board published a notice at
page 2243 of the Montana Administrative Register, Issue No, 19,
to consider the amendment of the above-captioned rules.

2. . At the hearing on this proposal, the Department
submitted several minor :typegraphical amendments to the rules
as proposed, which the Bosard has adopted. In particular, there
were three places in the rules as proposed where the word
nlume” was misspelled, and appeared as "plum”., Similarly, the
veferences in the definitions of "siministrator" to the Code of
Federal regulations ware innnrrect: in proposed ARM
16.8.1423(a) the correct woferercs is 40 CFR Part 60, not 40
TFR Part 6; in proposed APM 14.8.1.7¢(a) the correct reference
is 40 CFR Part 61, not 49 COF® bard <. All of these technical
errors hzve been corracted in T inal notice.

Aside from the cormments submitted by the Depariment,
written comments were subnitited by ¥he Environmental Protection
Agency. These comments svggestsd that the proposed definitions
of "administrator” contained in proposed ARM 16.8.1423 and
16.8.1424 be changed to indicate that the Department and EPA
have Joint jurisdiction over those matters that cannet be
delegated by EPA to the state. The Board declines to make this
change. Although EPA is making this suggestion to encourage a
cooperative effort between the Department and EPA, the ultimate
authority in these matters will still reside with HEPA. The
Board is confident that the Department will cooperatively work
with EPA in these areas, but is concerned that making the
changes suggested by FPA would mislead sources to believe that
the Department may take affirmative action.

No other comments were received by the Board on the
proposed rules.

3. The rules, as amended, appear as follows (new
material is underlined; material to be deleted is interlined):

16.8,1004 VISIBILITY MODELS (1) All estimates of visi-
bility impact required under this subchapter shall be hased on
those models contained in "Workbook for Plum Plume Visual
Impact Screening and Analysis" (EPA-450/4-88-015, 1988).
Equivalent models wmay be substituted if approved by the
department.

(2) The board hereby adopts and incorporates by reference
"Workbook for Bium Plume Visual Impact Screening and Analysis"
(EPA-450/4-88~015, 1988) which is a federal agency publication
setting forth methods by which estimates of visibility impair-
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ment may be made. A copy of "Workbook for $ium Plume Visual
Impact Screening and Analysis" (EPA-450/4~-88-015, 1988) is
available for public review and copying at the Air Quality
Bureau, Department of Health and Environmenta) Sciences,
Cogswell Building, Capitol Station, Helena, Montana 59620.

g OR N
SOURCES (1) For the purpose of this rule, the following
definitions apply:

(a) “administrator®, as used in 40 CFR Part 60, July 1,
1992, means the department, except in the case of those duties
which cannot be delegated to the state by the U.S. Environmen-
tal Protection Agency, in which case "administrator™ means the
administrator of the U.S. Environmental Protection Agency.

(b) Same as proposed.

(2)-(4) Same as proposed.

6,8 4 PG A X

(1) For the purpose of thls rule, the terms and assoc;-
ated definitions specified in 40 CFR §61.02, July 1, 1992,
shall apply, except that:

(a) "“Administrator", as used in 40 CFR Part 61, July 1,
1992, means the department, except in the case of those duties
which cannot be delegated to the state by the U.S. Environmen-
tal Protection Agency, in which case "administrator" means the
administrator of the U.S. Environmental Protection Agency.

(2)-(3) Same as proposed.

J
D. 1s IVERSON, Director

Certified to the Secretary of State December 14, 1992 .

Reviewed by:
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of
rules 16.8.1307, 16.8.1308, and OF RULES AND ADOPTION
16.8.1906, and the adoption of new OF NEW RULE I

) NOTICE OF AMENDMENT

)
Rule I dealing with open burning ) {16.8.1908)

)

)

permit fees for conditional and
emergency open burning permits.
(Air Quality)

To: All Interested Persons

1. on October 15, 1992, the department published a
notice at page 2285 of the 19%2 Montana Administrative Regis-
ter, Issue No. 19, of the amendment and adoption of the above-
captioned rules.

2. The notice of adoption oi Rule I incorrectly showed

the new rule as 16.8.1%07 and 1% should be corrected to read
16.8.1908.

b

;;;gkmazziﬁca\riﬂt“%’L‘Aﬁ"‘-—
DENNIS IVERSON, Director

Certified to the Secretary of State _Degember 14, 1982 .

Reviewed by:

Eleanor Parier, Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of )

rule 16.28.1005 setting tuber- ) NOTICE OF AMENDMENT OF
culosis control requirements for } RULE 16.28.1005
employeas of schools and day care )

facilities. ) (Tuberculosis)

To: All Interested Persons

1. on June 25, 1992, the department published notice at
page 1303 of the Montana Administrative Register, issue number
12, of the proposed amendment of rule 16.28.1005.

2. The rule, as amended, appears as follows (new
material is underlined or bolded; deleted material is inter-
lined):

FACILITY CARE PROVIDER (1) With the exceptions spac:.fled in
(2) and 3-(3) belowr:
(a) =nNo public or private school as defined in 20-5-402,

MCA,

or. school coopsrative may employ gr__g.szntinus__g
employ a person unless that person has provided the school, _the
cooperative, or the district to which the school belongs

or—day
care—faeitity with;

{i) documentation of the results of a tuberculin sakin
test done within the peier vear prior to initial employment,
along with the name of the tester and the date and type of test
administered, unless the person provides written medical
evidenee that s/he is a known tuberculin reactor,

in which case section £8)(6) applies; and
tes e tiv

a e i i i ust hav ter

{2)(3)(a) A person who is not a known tuberculin reactor,
is not known to have communicable tuggggu;os;s, and has not had
a tuberculin skin test performed as required in (1) above may
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be employed in a school or work in a day cape facilitv until
t?e date specified in (b) below if s/he provides the employer
with:

(i) a signed and dated written statement by a licensed
physician that no such skin test should be performed at that
date for medical reasons, along with the specific medical
reasons why the test is temporarily inadvisable and the date
after which the test may be administered; and

(ii) a signed and dated written statement by a licensed
physician that s/he has examined the person to determine
whether or not symptoms of tubarculosis exist and has found no
such symptoms.

(b) If, within two weeks after the date upon which the
physician’s statement indicates the test is once again medical-
1y acceptable the enp&eyee person has not provided the school,

or day care facxlity with the

by section (l)(a} above
day care facillty must terminpate-—or suspend that person’s
employment, or, jn the case gt a_dav care facilityv, that
pexrson’s direct child care ge:g]ggg, immediately until the test
resulte—are documentaticn ig submitted to it.

+3r(4) (a) Each mm school and public school distrigt,
including a district w _cogperative, eond—day—aare
foeility must keep in its central offices documentation for
each current employee of either the date, type, tester, and
results of the tuberculin skin test, or the fact that section

%SH_L applies, and, if the test results are positive, the
required documentation that the enployee is net c unjcable.
{b) c care acilit musg X - h
documentation recquired in (a) abov ovidi
direct d c at t at acji

{5} 1f the day care Q;L r or school employee’s
tuberculin skin test is negative, he-empleyee that person need
not receive further mreutine—tubereulin—testing screening for
tuberculeosis unless s/he has frequent or close exposure to a
person with a communicable pulmonary tuberculosis.

+5)(6) (a) If the tuberculin skin test results are
significant or if the school employee or day care worker has
ever, in the past, had a positive tuberculin skin test with
purified-protein derivative and has not had adequate
chemoprophylaxis, s/he must be evaluated by a physician, either
before or within 1 week after receiving the results of the
test, in the case of a test with significant results, or 1 week
after commencing employment, in the case of an untreated person
with a past positive test result, to ascertain whether or not
s/he has any of the following conditions:

(1)-(x) same as proposed.

(b) If any of the conditions listed in subsection
+5)({6) (a) of this rule are present, the tuberculin-positive
sc¢hool employee gor day care worker must be cocunseled that s/he
is at relatively high risk of developing tuberculosis disease
and that s/he should complete 6 months of chemoprophylaxis if
s/he has not already done so, unless medically contraindicated
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according to the standards contained in "Treatment of
Tuberculosis and Tuberculosis Infection in Adults and
Children®, a joint statement of the centers for dissase control
and the American thoracic soclety, adopted March, 1986.

(¢) Further surveillance is not required of a tuberculin-
positive gchool employee Qr day care worker with any condition
listed in subsection +53(6)(a) of this rule who completes 6
months of chemoprophylaxis.

(d) A tuberculin positive gchogl employee or day care
worker with any of the conditions listed in subsection
48+(6) (a) of this rule who does not complete 6 months of
chemoprophylaxis musty annually ' 3

+ provide his or her employer with documentation from
a physician that s/he is free of communicable tuberculosis, or.

V.

w .
(e) A tuberculin-positive school employee o day care
worker with none of the conditions listed in subsection
5)(6) (a) of this rule or with a history of close exposure to
a case of communicable pulmonary tuberculosis within the
previous 2 yeares or a history of a negative tuberculin test
within the previous 2 years may be released from further
routine tuberculosis surveillance following 2 negative chest
X~rays one year apart. However, if such an employee QOr worker
does not complete 6 months of chemoprophylaxis as well, s/he
must be examined by a physician every 5 years after the second
negative x-ray is taken to determine whether symptoms of
tuberculosis exist.

46+(2) If an a school employee or day care worker is
diagnosed as having communicable tuberculosis or being infected
with tuberculosis, the-empleyee that person may not work in a
school or daycare facility unless proper medical treatment is
being followed and, if communicable, until s/he is no longer
communicable.

+¥+(8) If am a_ school employee or dday care worker
violates any requirement of this rule, that person
may not work in a school or daycare facility until s/he
complies with the terms of this rule.

4839} (a) A person employed by a school district who
transfers to any other school within the same district need not
repeat the actions required by section (1), and the
documentation required by section $33(4) (a) must be transferred

7

£9y(10) Same as proposed.

3. The feollowing comments were received; the depart-
ment’s response to each follows:
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H Clarification is needed whether the prohibition
against employment of individuals who have not complied with
the rule applies only to initial hiring or those already
employed as well.

: The rule applies both to existing and prospective
school employees and day care workers; clarifying language was
added.

: Current employees who have not already complied with
the existing version of the rule cannot meet the requirement of
subsection (1) of the proposed rule that test results be
submitted within the year prior to employment; theretore,
language needs to be added dealing with those c¢ircumstances.

RBegponse; Such language was added, giving existing school
employees and day care workers one month after the amended
rule’s effective date to comply.

Comment: In a large district with several schools and a single
central location for personnel files for all of them, it would
be more efficient to keop TB records in the central location
rather than to require sach individual school to keep the TB
records on its own employees.

Response; The department agreed and added language requiring
the records to be in the central offices.

;i Would a teacher transferring from one building to
another within the same district have to be retested?

Response: No. The rule as proposed allows such transfers
without retesting.

H There are often no employees in a small group or
tamily day care home, since they are customarily run by their
owners, so restricting the testing requirament to "employees"
leavas out a large number of those individuals who will
necessarily be in direct contact with children in day care
facilities.

Response: The department agreed and amended the rule to cover
anyone providing direct child care.

; The Department of Family Services was concerned that,
while DHES had statutory authority to set health standards for
day care centers, it did not have such authority for group
homes or family day care homes.

Responge: While it is true that Section 52-2-735, MCA, only
gives DHES rulemaking authority to set health standards for day
care centers, separate statutory authority--DHES’ authority in
50=-1-202, MCA, +to enact rules controlling communicable
diseases, and that in 50-17-103, MCA, to adopt rules
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controlling the spread of tubaerculosis--allows DHES to place
such regquirements on family and group day care homes.

Commant: Under current law, tenured teachers must have a
hearing before the Board of Trusteaes before they are suspended
or terminated, which interferes with the district’s ability to
enforce this rule.

Response: Districts have a number of means available to
enforce the rule, e.g. adopting the rule as a policy, violation
of which is grounds for disciplinary action, and/or making
compliance a condition of each year’s rehiring. Section 20-4-
207, MCA, also allows immediate suspension pending a hearing if
a teacher’s acts are "contrary to the welfare of the students®,
which fajlure to ascertain TB status arguably would be.
Collective bargaining agreements should also be entered inmto
carefully to honor and recognize the requirements of this rule.

Comment: Since some school esmployees are hired for nine-month
periods year-to-year, the language in the proposed rule may
reguire annual testing of those enmployees; tharefore, the
language should be clarified to require only first-time hirees
to be tested.

Response: Clarifying language to that effect was added.

Comment; In regard to paragraph (8) in the notice of proposed
amendment, reference to a person employed by an education
cooperative as well as a school district should be included
since several districts often form such cooperatives for
special education purposes and employ itinerant personnel to
provide them. In addition, each separate district within a
cooperative that a given employee serves should be required to
maintain the rule-regquired documentation.

Response: The department agreed and adopted appropriate
language.

Comment: The Administrative Code Committee staff regquasted
furthar elaboration of the necessity for the rule amendments.

; The most important goal of the amendments is to make
the rule more easily enforceable by schools or day care
facilities against employees or care providers--of which there
are currently several--who refuse to produce proof of their TB
status, Strengthening the enforcement provisions of the rule
now is particularly important because TB, which once was
thought to be dying out, has baen on the increase and some
cases have proved to be more resistant to drug therapy than in
the past, making prevention of its spread increasingly vital.
The current rule’s Jlanguage, by placing a larger duty of
compliance on employees/workers rather than the schools or day
care facilities, undercut the ability of those facilities to
enforce the rule, a situation these amendments are, in part,
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intended to remedy.

H The refarence in section (1) to an axception in
proposed section (7) is inaccurate, since (7) does not state an
exception.

Responge; The reference was deleted.

: Although it ig clear that no ohe is to work in a
school or day care facility if they have communicable TB, it is
not clear what procedure must be followed if the worker has a
positive skin test but it is not yet known whether s/he has
communicable TB.

Response: Appropriate language wag added.

-

e e

S , Director

Certified to the Secretary of State _December 14. 1992 .

Reviewed by:

Counsel for the Department
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rules 16.44.102, 16.44.110, ) AMENDMENT OF RULES
16.44.121, 16.44.202, 16.44.303, ) AND ADOPTION OF
16.44.304, 16.44.306, 16.44.320- ) NEW RULE I
324, 16.44.402, 16.44.417, ) {16.44.129)
16.44.425, 16.44.505, 16.44.601, }

16.44.702 and new rule I dealing )

with HSWA Cluster I regulations. )

{(Hazardous Waste)

To: All Interested Persons

1. On October 29, 1992, the department published notice
at page 2330 of the 1992 Montana Administrative Register, Issue
No. 20, to consider the amendment and adoption of the above-
captioned rules.

2. The department adopted the rules as proposed with one
change to correct a typographical error.

3. The rules, as amended, appear as follows {(new
material is underlined, and materjal to¢ be deleted is inter-
lined):

16.44,102 INCORPORATIONS BY REFERENCE Same as proposed.
16.44.210 . ESTABLISHING PERMIT CONDITIONS Same as
proposed.

16:44.121 PERMITS BY RULE Same as proposed.
16.44.202 DEFINITIONS Same as proposed,.

16,44.303 DEFINITION OF HAZARDOUS WASTE Same as pro-
posed.

16.44.304 EXCLUSIONS Same as proposed.

16.44,306 REQUIREMENTS FOR RECYCLABLE MATERIALS Same as
proposed.

44.3 o W, -
Same as proposed.

proposed.

16:44.322 CHARACTERISTIC OF CORROSIVITY Same as pro-
posed.

16.44.323 CHARACTERISTIC OF REACTIVITY 6ame as proposed.
16.44.324 _TOXICITY CHARACTERISTIC Same as proposed.
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IIQuALLl_ExEHBI_SMALL.QHAEIIJ&L&HREEAIQBS Same as proposed.

16.44.417 ANNUAL REPORTING (1)-(2) Same as proposed.

(3) Raeporting for exports of hazardous waste ig subject
to the reguirements of ARM 16.44,.425(% (6) rather than the
requirements of this rule.

-44. 1 TION, Same as proposed.
16.44.505 MANIFEST SYSTEM Same as proposed.
6.44.60 H Same as proposed.

EAQILIIIEE Same as proposed

RULE I [16.44.1291 RESTRICTIONS ON THE LAND DISPOSAL OF
BAZARDOUS WASTES Same as proposed.
4. No comments were received.
D IS I N, Director

Certified to the Secretary of State _December )4, 1992 .
Reviewed by:

the Department
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the adoption ) CORRECTED NOTICE
of new rules pertaining to )
invegstigative protocol )

TO: All Interested Persons:

1. On November 12, 1992, the Department of Justice
published a notice of adoption of rules pertaining to
investigative protocol at page 2466, 1992 Montana Administrative
Register, issue number 21. Those new rules were proposed at
page 2117, 19892 Montana Administrative Register, issue number
15.

2. The new rules were numbered 23,3.201 through 23.3.205.
Those numbers were already assigned to rules pertaining to the
Motor Vehicle Division. These new rules should have been
numbered 23.2.201 through 23.2.205. Replacement pages for these
rules are being prepared for the 12/31/92 date.

BY: th{ﬂA& éLoQAQ

MARC RACICOT, Attorney General ule Revie

Certified to the Secretary of state _December 11, 1992
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the )

amendsent of rules and a. ) NOTICE OF AMENDMENT OF
nev rule regarding what is ) ARM 24,11.813 AND 24.11.814
classified as wages for purposes ) AND ADOPTION OF NEW RULE I -
of Workers’ Compensation and ) 24.29.720

Unemployfent Insurance. )

TO ALL INTERESTED PERSONS:

1. On October 295, 1992, the Department published notice
at page 2344 of the Montana Administrative Register, Issue No.
20, to consider the amendment of the above-captioned rules and
the adopticon of new rule I.

2. On November 20, 1992, a public hearing was held in
lielena concerning the propesed rules at which oral and written
comments were Yeceived. Additional written comments were
received prior to the closing date of November 27, 1992.

3. After consideration of the comments received on the
proposed rules, the Depariment has adopted the rules as proposed
with the following changes:

BULE I _PAYMENTS THAT AiE ¥oF WAGES --- EMPLOYEE EXPENSES

(1) Effective January 1, 13993, payments made to an
employee to reimburse the enplovee for ordinary and necessary
expenses incurred in the course and scope of employment are not
wages if all of the following are met:

(a) +the amount of each employee’s reimbursement is entered
separately in the employer’s records;

(b) the employee could reascnably be expected to incur the
expenses while traveling on the business of the employer;

{c) the reimbursement is not based on a percentage of the
employee’s wages hor is it deducted from wages; and

(d) the reimbursement does not replace the customary wage
for the occupation.

(2) Reimbursgement for expenses may be based on any of the
following methods that apply:

(a) for actual expenses incurred by the employee, to the
aextent that they are supported by receipts;

{b) for meals and lodging, at a flat rate no greater than
the amount allowed to employees of the state of Montana pursuant
to 2-18-501(1) (b) and (2)(b), MCA for meals, and 2-18-501(5),
MCA for lodging, UNLESS, THROUGH DOCUMENTATION, THE EMPLOYER CAN
SUBSTANTIATE A HIGHER RATE;

(¢) for mileage, at a rate no greater than that allowed by
the United States Internal Revenue Service for the preceding
year, provided that the individual actually furnishes the
vehicle;

(d) for equipment other than vehicles, the reasonable
rental value for that equipment, which for individuals involved
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in timber falling may not exceed $22.50 per working day for
chain saw and related TIMBER FALLING expenses;

(8) FOR HEAVY EQUIPMENT, INCLUDING BUT NOT LIMITED TO
SENI-TRACTORS OR BULLDOZERS, THE REASONABLE RENTAL VALUE MAY NOT
EXCEED 75% OF THE EMPLOYEE’S GROSS RENUMERATION;

te} (£) for drivers utilized or employed by a motor carrier
with intrastate oparating authority, meal and lodging expenses
may be reimbursed by either of the methods provided in
subgsection (2)(a) or (b) for each calendar day the driver is on
travel status; or

4£4 (g) for drivers utilized or employed by a motor carrier
with interstate oparating authority, meal and lodging expenses
may be reimbursed by the methods provided in subsection (2) (a)
or (b), or by a flat rate not to excead $30.00 for each calendar
day the driver is on travel status.

AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-123, MCA

MF

(1) Bxeept-!er-hund-teoh-un&%&ehow-prw&de&-ﬁr*&h&-
ruiay pPayments made by the employer to the employee for rental
of equipment owned by the employee are not wages if:

{a) the equipment is necessary for the employee to perform
the job;

{b) the employment contract provides for such payments;

and

(¢) the payments-refisst-reasonabdie—rental~fecs-compored
vihh--the——nsemvy -waqe—n——for--eue!r—sarvteeu-w-thew&ooe—l—tw

(2) The actual expenses incurred by the employee may be
considered reasonable rental fees if the employer’s records
show:

(a) the initial cost of the equipment;

{(b) the equipment’s depreciation; and

(¢) maintenance and operational costs in connection with
the services performed for the employar.

(3) With respect to iight-egquipmenty-such-as-cheinr sawve;
the-reasenabie-rentai-vaiue-may-fot—be- greater-than25%--of--the
e-pieree‘-w-rm'erm eguipment other than vehicles, the

(4) With respect to heavy equipment, including but not
limited to gemi-tractors or bulldozers, the reasonable rental
value may not exceed 75% of the employee’s gross remuneration.

(5) Hand tools customarily used in the employee’s trade
and-veiricles—used-onty--in-transporting —the-vorker-+e—and--ftrom
the-4Jeb-oite have no rental value for purposes of this rule.
Any rental payments made with respect to these items are
considered wages.
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AUTH: Sec. 39-51-301, 39-51-302, MCA IMP: Sec. 39-51-201, MCA

24.11.814 PAYMENTS THAT ARE NOT WAGES —-- EMPLOYEE EXPENSES

(1) Payments made to an employse to reimburse the employee
for ordinary and necessary expenses incurred during the course
and scope of employment are not wages if all of the following
are met:

(a) the amount of each employee’s reimbursement is entered
separataly in the employer’s records;

(b) the employer has documentation that the enmployee
incurred the expanses in conducting business for the employer;

(c) the reimbursement is not based on a percentage of the
arployee’'s wvage;

(d) +the reimbursement does not replace the customary wage
for the occupation; and

(e) the reimbursement is npav be based on any of the

(i) actual expenses incurred by the employee supported by
recelpts; er

(ii) a flat rate for meals and lodging., no greater than the
amount allowed to employees of the state of Montana under 2-18-
501 (1)(b) and (2)(b), MCA for meals. and 2-18-501 (5). MCA fox
lodging 563;-MeA, unless, through documentation, the employer
can substantiate a higher rater:

AUTH: Sec. 39-51-301, 39-51-302, MCA  IMP: Sec. 39-51-201, MCA

4. The Dapartment has thoroughly considered the comments
and testimony received on the proposed rules. The following is
a summary of the comments received, along with the Department’s
responge to those comments:
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COMMENT: The Montana Logging Association (“MLA") presented
writtan testimony supporting and justifying a $22.50 per day
flat rate for “saw rental®, which includes other aexpanses
relatad to the operation of the chain saw and ralated timber
falling expenses.

i The Department finds that on the basis of the evidence
submitted by the MLA that $22.50 per day is a reasonable
allowance for “saw rental® and related timber falling expensas.

; The State Compensation Mutual Insurance Fund ("State
Fund*) supports the proposed rule on "saw rental®, but suggests
that the phrase "“related timber falling expensas® be used
instead of the proposed phrase "related equipment expenses® in
Rule I, section (2){(d), on the grounds that it more accurately
reflects the scope of the allowance for "chain saw rental®,

RESPONSE: The Department agrees with the comment and has adopted
the change as suggested.

COMMENT: Stillwater ¥ining Company comments that it would find
it easier to pay only one rate for per diem, namely the IRS
rate. Although it did not have access to the Montana rates, the
comment observed that IRS rates take into account the variations
of the cost of travel in different locations nationwide. It also
suggests that it is inconsistent to use the IRS rate for mileage
but the Montana rate for meals and lodging.

i The Department notes first that the Montana mileage
rates are the same as IRS rategs for the first 1,000 miles per
month, and thereafter three cents a mile less that the IRS rate.
The Department believes that jits proposed mileage rule, by
eliminating the 1,000 mile cap, simplifies employer and employee
bookkeeping and accounting, and still maintains the use of the
state rate as the basis for mileage allowances.

Montana lodging rates for state employees also take into account
the varying costs nationwide, and provide for certain "high cost
cities”. Likewise, the state rate provides for a highar meal
reimbursement for out-of-state travel. The "state rates" for
mileage, meal and lodging reimbursement and a list of "high cost
cities® are available from the Employment Relations Division, by
writing or calling for that information.

An employer may reimburse its employees who travel for actual
expenses supported by receipts, or pay an allowance based upon
the "state rate®, or such higher allowance as the amployer can
document as being Jjustified. The Unemployment Insurance
Division has permitted employers to use a higher allowance if
the employer’s records (supported by receipts) justify a higher
allowance. Rule I is being modified to include the same
provision as 1is presently contained in the Unemployment
Insurance rule.
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CONMENT: The Nontana Motor Carriers Aasociation and the State
Fund submitted oral and written comments concerning Rule I,
sections (2) (e) and (f). They suggest that the rules not be
limited to regulated carriers, but apply to unregulated motor
carriers as well. They suggest that section (2)(e) include the
phrase "or by a motor carrier operating in intrastate commerce™
and in section (2)(f) the phrase "or by a motor carrier
operating in interstate commerce®, just before the language
concerning wmeal and lodging axpsnse reimbursements.

RESPORSE: The Departmsent believes that adding the phrase
"operating in interstate commerce™ to section (2)(t) would
effectively allow any motor carrier to fall within the ambit of
that section. In today‘’s economy, even goods being shipped only
within the boundaries of Nontana may well be "in interstate
commarce” . An example of goods entering the stream of
interstate commerce, even though only being hauled in-state,
would be wheat being trucked from a farm in Big Sandy to Graat
Palls. That wheat might end up being shipped by rail to Seattle
Or even overseas.

Unregulated motor carriers will still be allowed to pay their
drivers a weal and/or lodging allowance under sections (2) (a) or
(b). They may reimburse drivers for actual expenses supported
by receipts, or pay an allowance bagad upon the “state rate®, or
such higher allowance as the employer can document as being
justified. See response to Stillwater Mining comment, above.

COMMENT: The State Fund suggests that Y75/25 rule®™ for heavy
equipment found in ARM 29.11.814 (4) be incorporated into Rule
I.

RESPQNSE: The Department agrees with the comment and has adopted
the change as suggested.

COMMENT: The State Fund suggests that Rule I should include a
section that provides for "allowances for cother sxpenses". It
looks to language contained in House Bill 812 in support of its
proposal and contends that Department needs to implement an
"other expense” rule in order to implement the statutory change.

RESPONSE: The Department disagrees with the State Fund’s
suggestion that section 39-71-123 (2)(a), MCA (1991) means that
the Department must provide for both reimbursements and
allowances for "other expenses®™. The Department’s proposed Rule
I permits repimbuyrsement of "other expenses™ (to the extent that
the expense is supported by a receipt). The Department believes
that permitting an allowance for "other expenses® will lead to
employer abuse by letting an employer disgquise as "an allowance*
payments that constitute a real economic gain to the employee.
Such a practice was disapproved by the Montana Supreme Court in
Scyphers v. State Pund, 237 Mont. 424, 774 P.2d 393 (1989). The
Department believes that the public interest is better protected
by only permitting reimbursement (which need not necessarily be
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*

a full reimbursement) of the actual amount expended by an
employee for the nebulous category of "other expenses®.

Decee D A gg:gzﬁf Bweie O Dt

David A. Scott Mario A. Micone, Commissioner
Rule Reviawer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 14, 1992
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the )
amandwment of rule to make )
congistent the exclusions from ) NOTICE OF AMENDMENT
the definitions of employment ) OF ARM 24.29.706
in the Unemployment Insurance )
and Workers’ Compensation Acts )

TO ALL INTERESTED PERSONS:

1. On July 30, 1992, the Department published notice at
pageg 1573 through 1576 of the Montana Administrative Registaer,
Issue No. 14, to consider the amendment of the above-captioned
rule. On September 10, 1992, the Department published notice at
page 1548 of the Montana Administrative Register, Issue No. 17,
that the public hearing was being continued and the comment
period was peing extended. On October 15, 1992, the Department
published notice at page 2250 of the Montana Administrative
Register, Issue No. 19, that the comment period was again being
axtended.

2, On September 29, 1992, a public hearing was held in
Helena concerning the proposed rules at which oral and written
comments were received. Additional written comments were
received prior to the closing date of November 13, 1992.

3. After consideration of the comments received on the
proposed rules, the Department has adopted the rules as proposed
with the following changes:

"24.29.706  ELECTION NOT TO PE BOUND - JINDEPENDENT
CONTRACTOR (1) Bele——proprietors —-or--werking—-nembers—-of--a
partnership-vwho-conaider--chepseives-or-hold-themselves—out--eos
independent--sentractors --and—-who - contract--for-agricuitured
servicen— o be--perfornmed -on-a-farm--or--reancir-or - fer-proker--or
satesman-servises-performed-under-a-kivense ksnsved yy--the-bourd
of “peaity -reguletion are-not-regquired- to-eiect-to-pe -bouwndunder
a-sempansatien-piany

{2y Sole proprietors or working members of a partnership
who consider themselves or hold themselves out as independent
contractorsy-other—than-these-in-seotion-(r)-of-tirie-rute; must
elect to be bound under a compensation plan, but may elect not
to be bound under a compensation plan if the 4independent
aontractor i
submits, on forms provided by the division department, an
appropriate application as required by section 39-71-401(3),
MCA, and the independent--contrector applicant meets all the
following conditions:

(a) THERE I8 evidence the independent-contractor
demonstrates—he is engaged in an independently established
trade, occupation, profession or business, SHOWN by providing
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the divisson department with:

(i) evidenca he fhe applicant pays social security or
unemploymant taxes on hé¢s the applicant’s employees or self-~
employment tax en-himseif; or

+idy-hin-businessis -workers - -conpsration sneurence potioy
and-pame-of-insurers-or

44y (il) a copy of hés the applicant’s federal or state
income tax statement for the most recent tax reporting period
that shows income and expenses for hiés the applicant’s business;
ARD er

{iv)—a-copy -ofhis-sales decier-agressent-signed -ty hvin--and

~agent wirich--tndioeten he-is-net-ar-enplroywe-acoording

to-the -internel-revenie code-rules—-iupienent ing—the -1562 foderad

4ey—and-£iscali-responsibility- act-and-that- rie--business

activitiens-fuli it —the-internal-revenne service defivibiom-of--a
direct-selters

(b) %the independent-sontractor-dewonstretes-hre-considers
himseif--or-holds—Rimseif--oue applicant to--be-an—4i:
eontractor-by providingeg the divisten DEPARTMENT withs;

(1) a eopy-ef-tmmarvhzeh-he—h

an—-an—-4 5% t-— contractor--whe --in - -free--f rom—-contrel—-or
diraction—-over—¢he--performance - of--his - servioes;-—other--then
contrei—-or-—direstion-required--by--government--regquiation;—-and
vhteh-ku-n:gned-by-ﬂn-h&rhgwmm}&ﬂ contract or
ol

(ii) ieteer--fzn-at-iuﬁwmmwm
aneh~—of - iy el --weatenr ——that —-4he — -dryd ~contrector—--is
eurrentlyr——or——vas--under—— m—m-m—mﬁm
econtractorsis-ponst-recent--toan--yenr--ond —that—during-the-cime--of
the—-oontract--he -was--free-~Erom-control--or--direect ion-over-4he
perforaande-of--Jriw -serviees —other—-thatr-control —er—-direction
required—by--goverment-regquiationr OTHER SUPPORTING EVIDENCE
SUCH AS. BUT NOT LIMITED TO: printed invoices, bysinese cards,
business Jlicense or persits, public advertisements. business
ghecking agcount (authorization card). a business telephone
listing, INSURANCE CERTIFICATES, OR FEDERAL HIGHWAY USE TAX
RECEIPTS: AND

(c) %ihe independent-centractor-indiostes-re-performs--hie
services—using--the -judgnent - thet-vin--tprade - occupation;--pro—
fession——or--pusiness——reguires--rether-—4then---hiring-—-agentsa
snaerustion-on-hov-those-services-pust-pe-providedr

td}--Fhe-independent-contracteor-indicetes- he-performs--nev
asr—-alttered-services—under-iris- contract-omy-+f-the--conbract--is
anended—with-hin-sensent -before-the -rew-or -albered -sersicas-are
performedr

{er--Fhe-independent-contraestor applicant indieates-he-han
PROVIDES PROOF OF a large, substantial investment in the tools,
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equipment or knowledge essential to the parformance of his the
’ services. The divisteon departpent may reguire
evidence of:
) a largo, -uhstantial inv-smnt in too].s or equipnant
AN N o v + e

5 ERSH l.:; i A AP K '; o RAG]
.L.'Lil cartlflcation of h*l the apulicant’s wecial
knowledgs. cpe i
(2) 3% An election under this rule is nee valid unmes:
approved-by -ehe divigion end-the-eiastion-onty -reneing -effechive
for-one-year wirilte-the -independent-oontractor-perforns--services
conasfabant-with-the-conditiony-under -wirtoh-the-diévintonr -granted
ses—approver indefinitely vupon spproval by the department:
l (£ : 7 £ ! I ] I ] ¥ -

eiueéon-iay-bemmmbymeetnq-&oﬂmmﬁ
seceion—(2)-of-this-ruter

4y -—Bete-preprietors—-or-voricing-nenbers-of--a--partnerahip
who—consider—thenseives-or--hold ~thennetven—out—as-4
contracteray-othar-than-those~-in-section—{i)y—of-this-ruie-and
who-have-employeas —pay-elect-not-to-be-bound-under-p—compen-—
satien-piany-without-previding-the-information-required-by
section—+{2)-of--this -rule—bat-providing-the-foilowing-inform-
ations

{a)--number--of--pereons -anpioyed--by-—the - independent--con—
tracter-other-than-hinseifs

By -—-nane-of-workersi-compennntion--insurance varrier-pro—
viding-severage-for-his—emplioyees;-and

{tey-—poiiey--nunbar-—of - -worikerie --coupensation ~-nsurence
cavering-his-amplioveanr

£5¥«~Fhe--ereaptionr--provided - for--under - thinmrle -t o—for
workarss —coppensetion-purposes -enty r—— Tre-~feot-that-anr-tnde-
pendant-contracter- neither—-appites-—for-ner-receives—an-exemp—
eion-deoas—not-impiy-enpioyee—-statunr

£6¥~-F£-n—persom-seehing —election—not--ec-be- bound--onder
this-rule—does nob--agree-with-the-divisionis-decinton; - he--may
request——an—administrative—-reviev——-in-accordence—with—-ARM
247v29r 206+ ~—-Ef —the-person—does-not--agree ~vith—the-divrinton’n
deeinion-afear-compietion of-edninistrative reviaw-
he-may-request-centasted-case-precadures-in-accordance-with-
m‘§§r29ri‘0?f

(3)

Auth: Sec. 39-71-203, MCA; INMP, Sec. 39-71-401, MCA

4. The Department has thoroughly considered the comments
and testimony received on the proposed rules. The following is
a summary of the comments received, along with the Department’s
response to those comments:

; The Montana Motor Carriers Association ("Motor
Carriers") generally supports the proposed changes, but suggests
that the term "hiring agent® in section (1)(b)(i) is
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inappropriate and that the regquirement for up to three contracts
is too burdensome for a "new"™ independent contractor. It also
expresses concerns that information contained in the contracts
is confidential, which it contends makes it virtually impossible
to have anything other than a current contract in the applicants
possaession.

RESPONSE: The Department agrees that the term "hiring agent® is
inappropriate and has developed different language for use in
the rule. The Department has eliminated the reguirement that a
minimum of two previous contracts be submitted, and will look at
the past year of business activities of the applicant. The
Department recognizes that the terms of business agreements nay
be sensitive, and will do its best to prevent dissemination of
that information. The Department feels, howaver, that parsons
who are true independent contractors will keep, as part of their
business records, copies of previous contracts.

: The Motor Carriers also suggest that the list of
evidence in section (1) (b} (ii} is too restrictive, especially
for a "new" independen: oontractor, and that the list be
broadened.

RESPONSE: The Daepartment ayguveasx with the suggestion and has
changed the language of the awme;lsents by eliminating the list
of acceptable eaevidence. The Department will consider any
documentary evidence that is indicative of independent
contractor status, and Lhe ¥uls vnow merely gives examples of
supperting documents.

COMMENT: The Motor Carriers also suggest that section (1) (¢) is
too vague as to what will be accepted as evidenca of a
subsatantial investment in tools or egquipment.

RESPONSE: The Department has included a list of examples of
evidence that it will consider.

COMMENT: The State Compensation Mutual Insurance Fund ("State
Fund*®) supports the rule amendments proposed by the Department.
The State Fund opposes the suggestions made by the Motor
Carriers. The State Fund feels the sguggestions will tend to
allow truckers who are not free of control of a motor carrier to
whom the trucker is exclusively leased to be certified as an
"independent contractor®.

RESPONESE: The Department shares the concerns of the State Fund
and believes that its rules will not let workers that are not
free from control of another be certified as "independent
contractors".

: The state Fund also expresses concern that "specialty

knowledge® may form the basis of certification of independent
contractor status, and thus allow persons without any investment
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in a business, but merely knowledge of how to parform a task,
status as an independent contractor.

RESPONSE: The Dapartment feels that the rules provide an
appropriate process for the Department to exaercise its judgmwent
when evaluating an application. Certain employments (especially
so~called "white collar" jobs, such as accounting) may require
very 1little in the way of tools or equipment, but require
spacialized knowledge and training.

COMMENT: Gail Coverdell supplied the Department with sgix pages
of written comments, reaching many issues related to ethical and
philosophical implications of the concept of "independence™ in
society. Ms. Coverdaell apparently supports the Department’s
efforts to clarify its administrative rules concerning
certification of independent contractors. Ms. Coverdell algo
echoas most of the objections raised by the Motor Carriers,
above.

RESPONSE: The Dapartment responses to the objections raised by
the Motor Carriers are given above.

COMMENT: Ms. Coverdell comments that the proposed rules may
force people or businesses to £ill out "paperwork" that they may
not feel is necessary or in their best interest.

RESPONSE: The Department believes that the proposed rules do
not reguire any individual to obtain independent contractor
certification. The proposed rules provide a means for a person
that has an jindependently established business to comply with
workers’ compensation laws without covering themselves and to
protect that business’ customers from liability that might arise
under workers’ compensation laws.

i Ms. Coverdell also comments that two parties should be
free to designate the nature of their business relationship as
they see fit, and that their determination should be sufficient.

RESPONSE: ‘The Department believes that it has a regulatory
duty, delegated by the Legislature, to protect the public
interest by making sure that Montana workers are not exploited
by employers in contradiction of Montana labor laws. Montana
has statutory and case law defining under what circumstances a
person is an independent contractor. Ma. Coverdell should
address her concern to the Legislature if she disagrees with
existing law.

N D S

David A. Scott Mario A. Micone, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 14, 1992
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of,

Adoption of Rules on Inte-
grated Least Cost Planning
for Electric Utilities and
Proposed Amendment of Rules
38.5.1902 and 38.5.1905
Pertaining to Cogeneration
and Small Power Production.

NOTICE OF ADOPTION

OF NEW RULES ESTABLISHING
POLICY GUIDELINES ON
INTEGRATED LEAST COST
RESQURCE PLANNING FOR
ELECTRIC UTILITIES IN
MONTANA AND

AMENDMENT OF RULES
38.5.1902 AND 38.5.1905

TO: All Interested Persons

1. On August 27, 1992 the Department of Public Service
Regulation published notice of proposed adoption (No. 38-2-
104) of the proposals identified in the above titles at page
1846, issue number 16 of the 1992 Montana Administrative Regis-
ter. On October 15, 1992 the Department of Public Service Reg-
ulation published a Notice of Public Hearing (No. 38=-2-106) at
page 2269, issue number 19 of the MAR, regarding the same pro-
posals as identified in the Notice published on: August 27,
1992,

2, The Department has adopted the following rules as
proposed:

RULE Iv. 38.5.2004 UNCERTAINTY AND RISK

Comment - The Commission should not attempt to pre-
scribe the details of the planning process as is done in this
rule. The rule should be made very general or deleted.

Response - The Commission is not attempting to pre-
scribe the details of the planning process. This rule is de=-
signed to illustrate to utilities specific areas of risk, and
means of mitigating such risk, which the Commission feels util-
ities should consider in least cost resource planning. The
rule is general; not all types of rigk listed in this rule may
be applicable to all utilities, for example water availability.

RULE VI. 38.5.2006 OPTIMIZATION OF SUPPLY AND DEMAND-
SIDE RESOURCES

Comment - The reserve margins established by power
pools should not be subject to scrutiny by the Montana Public
Service Commigsion.

Although reserve requirements may be set by a regional
power pool, utilities should still analyze what level of re-
serve requirement is rational for its system and its custom-
ers. The reserve requirement analysis called for in the guide-
lines should be retained.

The term "temporary avoided cost® in the supply-side re-
source box in Figure 1 should be eliminated because Rule V
does not indicate the use of any particular methodology that
may or may not use avoided costs.

Response - The Commission agrees with the positive com-
ments received in response to this rule. The Commission is
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not asking utilities to perform any analyses which they should
not already be performing.

The term "temporary avoided cost" must be retained.
Clearly, use of avoided costs will he necessary in order to ac-
quire cost effective DSM resources ~-- DSM is considered cost
effective up to 115 percent of avoided cost. The reason the
avoided cost is termed temporary is that the integration of
supply- and demand-side resources takes place before the least
cost plan is identified. It is envisioned that the avoided
cost figure used for the initial screening may be adjusted
through an jterative process. The avoided cost used to set
the cost effectiveness level for DSM may not be the avoided
cost which finally results from the least cost resource plan.

RULE VII. 38.5.2007 LEAST COST RESOURCE PLANS

Comment - The primary objective of least cost resource
plans should be to minimize the costs to ratepayers.

Res%gnse - The Commission does not disagree with the
literal interpretation of the comment. It iz a clear goal of
the rules to minimize societal costs and ratepayers are mem-
bers of society. However, to the extent the comment means min-
imize rates paid by ratepayers, the Commission does disagree.
Least cost planning is not synonymous with lowest posgsible
rates. In order to avoid any misinterpretation, the rule will
not be amended.

RULE IX. 38.5.2009 ELECTRIC UTILITY MARKETING GOALS
MARKETING PROGRAMS AND COMPETITION FOR LARGE DISCRETIONARY
LOADS

RULE XII. 38.5.2012 SUBMITTING LEAST COST PLANS

Comment - The connection between marginal cost of ser-
vice studies and rate designs based on least cost plans is un-
c¢lear given that a utility's total cost of service is based on
embedded costs and least cost plans are based on estimated fu-
ture costs.

Resgonse - There is no connection between embedded
costs and marginal costs. The connection between marginal
costs and least cost planning is entirely consistent; both in-
volve forward looking costs. Resource plans identify how a
utility will meet demand and what it will cost the utility to
meet marginal demand. Rate designs are based on marginal
costs (reconciled to equal the revenue regquirement) not on em-
bedded costs. Thus, the connection between rate design, long
run marginal costs and least cost plans is clear to the Commis-
sion.

3. The Department has adopted and amended the following
rules as proposed with the changes indicated.

RULE I. 38.5.2001 GOAL AND POLICY (1) through (2) Re-
main the same.

(3) These guidelines do not change the fundamental rate-
making relationship between the utilities and the commission.
Rather, they are a restatement of the commission's regulatory
objective: to efficiently allocate society's resources to the
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preduction of electrieity provision of electricity services
and ensure just and reasonable rates for consumers.

(4) Remains the same.

(5) Integrated least cost planning may demonstrate that,
on the basis of overall societal costs, previously rate-based
resources should be abandoned and replaced by new resources.
In addition, least c¢ost plans may show that it is in society's
best interest for construction of a new resource to be aban-
doned in favor of some other resource option. If such situa-
tions ocecur, the commission will open separate proceedings in
which the wuetiiity ean attempt to Fuseify such abandonment and
ean propose & methed £or treating the coses of abandenment
it will determine how recovery of the undepreciated, rate-
based capital costs will be accomplished.

{6) and (7) Remain the same.

(8) Until such time as the commission determines that
market failures and market barriers e which may inter-
fere with ratepayer investment in conservation have been re-
duced or eliminated, utility investment in conservation mea-
sures installed on the ustomer's side of the meter should be
considered cost effectivs up to 115 percent of the utility's
long-term avoided cost.

{9) through (11) Rerain the same. AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102, 69-3-106(1) and 69-3-201, MCA,

Tomment (1) - The word "all® should be deleted from the
sentence Importantly, this includes actively pursuing all
cost effective energy efficiency.” in order to avoid creating
2 "gold rush mentality.”

Response - The Commission makes it clear that resources
should only be acquired in a timely manner.

Comment (2) =~ This paragraph should be changed to say
utilities should file least cost plans, as oppored to requir-
ing utilities to file least cost plans.

Regponse - The Commission finds the filing of least
cost plans 1s not optional. Flexibility, as well as risk, ex-
ists in how utilities incorporate the guidelines encompassed
within the rules into the contents of the plan filed with the
Commission.

Comment (3) - Efficient allocation of society's resourc-
es should be of secondary consideration.

Response ~ It is prices which are ultimately responsi-
ble for determining the allocation of society's resources. Ef=-
ficient prices are certainly one, if not the, primary concern
of the Commission. Therefore, it is impossible to separate
the objective of just and reasonable rates from efficient allo-
cation of society's resources; both concepts are of equal con-
cern. Further, it is the Commission's role in the regulatory
process to determine the public interest. The Commission has
stated that it is a goal of regulation "to maximize the econom-
ic efficiency of [utilities] and the efficient provision of
utility service." Order No, 5360e, p. 39, Docket No. B8.6.15
(MPC) .

Comment (5) - The first sentence of +this paragraph
should be deleted.
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Regponse - See response related to Rule III.

Comment (7) - The phrase "existing resources should be
operated™ le inappropriate and should be deleted.

Response - See response to Rule III.

Comment (8) - The 15 percent cost advantage for DSM is
not an appropriate means of addressing market barriers or mar-
ket failures. The 15 percent advantage involves a double
counting of environmental costs associated with supply-side re-
sources, The Commission should clarify whether the avoided
cost to which the 15 percent is applied should explicitly in-
clude externalities,.

Response - The Commission's rule on regulatory and mar-
ket barriers [Rule XI(2)] links the 15 percent cost advantage
to market barriers and market failures, not to externalities.
Even if retail prices accurately reflected all costs of produc-
tion including externalities, it is not clear that investment
in DSM would be optimized. The lack of customer awareness of,
and access to, demand-side measures and irrational consumer
discount rates are examples of market failures and barriers to
customer investment in conservation. Until these issues are
explicitly addressed, the 15 percent may be appropriate from a
societal cost perspective. In addition, the 15 percent may ac~
count for the benefits provided by DSM which help mitigate
rigk. It is highly unlikely that utilities will ever be able
to completely quantify all external costs. Moreover, at some
point it simply becomes cost ineffective to continue attempting
t0 quantify the external costs that remain. But if these re-
maining costs are assumed to be zero, there is the risk that
the wrong resource choices will be made. Finally, there may
be unknown or ungquantified benefits associated with DSM and to
ignore these benefits further inc¢reases the risk that the wrong
resources will be selected. When the wrong resources are ac-
quired, society incurs a higher cost. Ratepayers are part of
society and will incur their share of these higher costs.

With regard to how the 115 should be applied, the rules
indicate that it is to be applied to an avoided cost calcula-
tion that "has been adjusted according to the provisions of
Rule V." Rule V tells the utility to construct a resource sup-
ply curve based on an evaluation of multiple resource at-
tributes, rather than basgsing the supply curve on an evaluation
of utility costs alone. In other words, the utility should es-
timate the societal cost of each resource option by evaluating
the multiple attributes listed in Rule V. They should then se-
lect the set of resources which vields the least cost resource
plan and then compute the avoided cost based on that resource
plan but using only the actually incurred costs of the resourc-
es in that plan. The full 115 percent would be applied to
this avoided cost calculation. The rules have been amended to
make this clear.

RULE II. 38.5,2002 DEFINITIONS (1) through (3) Re-
main the same.
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(4) "Societal cost" consists of all costs which are in-
eernal to the utility plus all external costs which are im-
posed on the global society. :

(5) "External costs" or “negative externalities" are
costs imposed on society, but which are not directly borne by
the producer in production and delivery activities +terg: as
in +he preduction and deiivery of energy servicesy. Due to
imperfections in, or the absence of, markets, the producer's
production and pricing decisions do not account for these
costs.

(6) "Planning costs" are the costs of evaluating the fu-
ture demand for energy services and of evaluating alterntive
methods of satisfying that demand, Planning costs include,
but may not be limited to, costs associated with:

{(a) Remains the same.

(b) identification and evaluation of alternative de-
mand- and supply-side resource options,

{c) Remains the same.

(7) "Portfolio development costs” are costs of preparing
a resource in a portfolio for prompt and timely acquisition.
Portfolic development costs include, but may not be limited
to, costs associated with:

(7) {a) through ({7){c) Remain the same. AUTH: Sec. 69%-
3~103, MCA; IMP, Secs. 69-3-102, 69-3-106(1) and 69-3-201,
MCA, and Commission policy adopted and described herein at
Rule I.

Comment - "Society" should be defined. The second part
of the definition of "energy conservation" should be deleted
because the mere possession of knowledge cannot result in re-
duced power consumption; action must be taken. This action
will result in increased customer end-use efficiency, which is
addressed in the first part of the definition.

Response - A definition of "society” may constrain the
Commission in terms of what societal costs can be included in
the planning process. Therefore, the Commission will not de-
fine "society."

Conservation may result from reduced demand for electrici-
ty without any increase in customer end-use efficiency. The
reduced demand may be the result of increased knowledge of the
societal cost of consumption. Thus, the second part of the
definition of "energy conservation" will be retained.

RULE III. 38.5.2003 ENVIRONMENTAJ], EXTERNALITIES

(1) Negative EBexternalities result in over consump-
tion of goods and services and misallocation of society's re~
sources. It ig in socliety's interest to internalize external
costs when the marginal benefits of continued efforts to do so0
are greater than the marginal costs. Utilities should address
external environmental extermnelities costs in  their ex-
isting resource portfolios and in resource planning and acqui-
sitions as follows.

{a) A range of environmental impact mitigation and con-
trol costs should be quantified. The value of unmitigated en-
vironmental impacts should be estimated using the best avail-
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able methods for assessing environmental costs. External
Benvironmental externalieies costs which are nonguanti-
fiable should not be ignored; they should be incorporated us-
ing documented judgment in the multiple attribute evaluation;

{b) Remaing the same.

(c}) Uncertainty associated with the size and importance
of external environmental extepnadseses costs should be
incorporated into the risk assessment analysis;

(d)} Remains the same.

(e) The external environmental ewternatities coOsts
associated with all resource alternatives, including continued
operation of existing resouxrces, PURPA resources and resources
identified through competitive solicitations, should be ana-
lyzed consistently. The type of analysis specified in the de~-
cision standards in the administrative rules of the Major Fa-
cility Siting Act may be uged as a reference. See ARM
36.7.101 - 36.7.5502;

(f) Remains the same.

{g) Utilities should recognize the pesitive externais-
tites external benefits associated with resources that cor-
rect or reduce existing environmental damage to, for example,
critical airsheds and superfund sites;

(h) Remains the same.

(2) The extermaiittes external costg associated with
transmission facilities should be accounted for in the utili-
ties' least cost plans. AUTH: Sec. 69-3-103, MCA; IMP,
Secs. 69-3-102, 69-3-106(1) and 69-3-201, MCA, and Commission
policy adopted and described herein at Rule I.

Comment - Integrated least cost planning should apply
only to planned resources not existing resources. This rule
will cause utilities to consider environmental externalities
associated with all existing resources and will result in envi-
ronmental dJdispatch rather than economic dispatch. Montana
ratepayers will experience higher electric rates with no reduc-
tion in environmental externalities.

The phrase "in their existing resource portfolios” is in-
appropriate and should be deleted. The Commission and utili-
ties have not discussed how to dispatch resources on the basis
of societal costs. The rule raises the guestion whether the
ownership costs of resources judged to be no longer a proper
part of the resource stack are recoverable.

Consideration of social costs in the operation of exist-
ing facilities is rational from the general public's perspec-
tive.

This rule represents an inappropriate effort on the part
of the Commission to establish environmental policy, policy
that should be enacted by Congress or the legislature.

Response - This guideline has implicitly existed since
the inception of these rules. The stated goal of the rules is
the provision of reliable, efficient energy services at the
lowest total cost. The rules stress that resources should be
evaluated on the basis of societal costs rather than simply
utility costs. The testimony of MPC, HRC, NPRC, NWPPC and
DNRC embrace the societal c¢ost perspective of the rules. But
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societal) cost will not likely be minimized if existing resourc-
es are not continually analyzed and compared to alternative re-
sources. It is not enough to only analyze possible alterna-
tives to a new resource that is to be added to the existing
stack. Thig issue relates to the very definition of resource
need; need must not be defined only in terms of a capacity or
energy deficiency. From a cost perspective a new resource may
be needed regardless of the utility's ability to meet demand
with an existing resource.

Certain comments appear to try to link this rule to envi-
ronmental externalities. However, this guideline would be ap-
propriate even if environmental externalities were not consid-
ered at all. The need to replace a resource could solely be a
function of fuel, operation and maintenance costs. It was ar-
gued that the rule will not result in the reduction of exter-
nal costs because nonjurisdictional utilities will purchase
the displaced resource and continue to operate it. It should
be remembered that the rules define societal cost in global
terms. Given the status of least cost planning around Mon-
tana, it is likely a utility outside the jurisdiction of the
Montana Commission would only acquire a displaced resource if
it would fit into the nonjurisdictional utility's least cost
plan. From this perspective, the displaced resource helps to
reduce global societal costs and is consistent with the goals
of these rules, Nevertheless, since it is the goal of the
least cost planning process to minimize societal costs, the im=-
pacts of plant abandonment on the global society will be fully
analyzed in the separate proceedings opened by the Commission
for the purpose of addressing such situations.

The Commission is not attempting to establish environmen-
tal policy. Rather, the Commission is attempting to fulfill
its regulatory objective as stated in Rule I(4). The Commis-
sion recognizes that efficient allocation of society's resourc-
es and just and reasonable rates for consumers are not mutunal-
ly exclusive concepts. Efficient allocation of resources re-
quires that rates reflect the cost to society of committing
various resources to particular productive activities. Use of
the environment in production activities should not be exclud-
ed from any resource cost effectiveness evaluation.

RULE V. 38.5.2005 INITIAL RESOURCE SCREENING (1) A
critical component of integrated least cost resource planning
and acquisition is the initial screening of demand- and sup-
ply-side resource alternatives. This involves weighing, rank-
ing, sizing, evaluating and selecting the individual resources
which will eventually form the resource plan. Utilities
should use the best scientific and engineering methods avail-
able, their own judgment and public comment to weigh and rank
the operation of existing resources and the acquisition of new
resources based on c¢onsideration of multiple resource at-
tributes. Resource attributes are variables that may affect
{positively and negatively) the cost society incurs when the
resource is acquired and allocated tc the production of energy
services, Some attributes may be accounted for in internai
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utility costs; others may represent externalities. Since ef-

icient resource acquisition requires information about the so-
cietal resource cost, and since the societal resource cost
will be a major determinant of a resource's initial suitabili-
ty as a least cost resource, i+ i= imperaeive ehat ptilities
should ensure that the cost assigned to each resource re-
IfTects all relevant attributes. Attributes that may influence
tge societal cost of a resource include, but may not be limit-
ed to:

(a) through (f) Remain the same.

(g) associated transmission costs. 4The transmission
casts, positive and negative, associated with the resource
should be imputed based on relevant long run avoidable costs.
The imputed costs shouldy +e &the extent pessibiey reflect
the utility's best estimate of the opportunity cost value of
new or existing transmission capacity that would be consumed
by the resource if that resource were acquired. This value
should be added to the price of the resource.}

(2) through (2)(c) Remain the same.

AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102, 69-3-106(1)
and 69-3-201, MCA, and Commission policy adopted and described
herein at Rule I.

Comment = The statement "... use the best scientific
and engineering methods available ..." should be changed to
read "... use acceptable scientific and engineering methods
..." to avoid the issue of deciding what methods are best.

Response - The Commission, does not find that changing
the word "best" to "acceptable" addresses the issue of concern
raised in this comment; there would still be the issue of
whether EGEAS and PROMOD are acceptable. Therefore, the Com-
mission chooses not to change the rule. In addition, these
rules continually urge utilities to use their own judgment.
This aspect of the rules provides the utilities flexibility =--
samething strongly advocated by the utilities. The Commission
finds it appropriate for the utilities to use their judgment
in choosing the best methods within the context of their indi-
vidual systems.

RULE VIII. 38.5.2008 RATE DESIGN (1) Remains the
same.

(a) explicitly recognize and utilize the ability of rate
design to yield demand-side resources. 4Although rate de-
signs will be determined in contested case proceedings, on-go-
ing integrated least cost planning encompasses such proceed-
ings. Therefore, utilities should keep resource planning in
mind when proposing rate designs.¥;

(b) ensure that, to the extent posaible, the goals and
objectives of all rate design efforts are consistent with the
goal and definition of integrated least cost planning, while
recognizing other rate design objectives such as rate stabili-
ty. +4In considering rate design as it relates to integrated
least cost resource planning and acguisition, the influence of
externalities should be incorporated into prices proposed in
rate case proceedings. Total marginal cost of service derived

Montana Administrative Register 24-12/24/92



-2772-

in rate case proceedings should reflect total societal cost as
described in these guidelines.}

(2) Remains the same. AUTH: Sec. 69-3-103, MCA; IMP,
Secs. 69-3-102, 69-3-106(1) and 69-3-201, MCA, and Commission
policy adopted and described herein at Rule I.

RULE X. 38.5.2010 COMPETITIVE RESQURCE SOLICITATIONS

(1) Remains the same.

{(a) VWhen the demand foreease sheows e capacity deficien-
ey of 5 MW or more withim twe years of the current year; the
weitity sheuid begin a competitive soiicitationr The selieita~
tion shouid be compieted within twe {2} years and the resules
ineiuded in the £irst aveiiable Iease cost planning cycies
Before acquiring any new resources, utilities should thorough-
ly test the market for cost effective resource alternatives.

(D) bxceptions te the direction previded in {a} are as
foliowss If the ukility can demonstrate to the commission
that the soctetal benefita of conduecting an all-seurece competi-
tive selieitation de mot juseify the societa: costsy no seiiei-
tation sheuld be cenductedr If the demand forecast shows & ca-
pacity defictency less tham 5 MW but & iegitimate ciaim has
been brought before the commission by OFsy IBPPay members of
the uwtiiityls advisory gqroupy the Mentana eonsumer ceunsei or
other seciat interest organirations that seocietal costs are
neot being minimived by the utiltityls existing set of rescure-
es; and that a competitive salieitation wouid ke justified on
2 seetebal cost basisy then the commiasion may erder the ueiisi-
ty to intbiate & ecompebitive asiiesemtions Need for new or
alternative resources should not be assessed in terms of capac-
ity deficit only, but rather also in terms of teeal
the avoidable societal costs of existing resources compared
to alternative resources.

(¢) through (e) Remain the same.

(f) %he eompetitive seolieitmtion and aequisieion pre-
eess sheuid detey Leream skimming? on the part of bidders-
Bid proposals which invelve demand-side resources should not
be allowed to develop only the least expensive and most readi-
ly obtainable resource potential while stranding other mea-
sures which would be cost effective only if acquired in con-
junction with those higher return resources. AUTH: Sec. 69~
3-103, MCA; IMP, Secs. 69-3-102, 69-3-106(1) and 69-3-201,
MCA, and Commission policy adopted and described herein at
Rule I.

Comment - This rule is too restrictive. Predetermined
thresholds are inappropriate. The utility should not have to
justify to the Commission why a competitive solicitation is not
necessary. A more flexible approach would be more effective.

The rule should not focus on capacity deficiencies. The
5 MW trigger is inappropriately small. The rule should focus
on the need for utilities to be regularly testing the market.

There is an omission in this rule related to conflict of
interest. Utilities are simultaneously directed to balance
the objectives of ratepayers with the objectives of sharehold-
ers. The utility is in the business of building power plants,
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rate basing them and earning a rate of return for their share-
holders. Thus, the utility has the incentive to evaluate its
own resources higher than those of third party bidders in the
competitive solicitation process. To the extent nonutility re-
sources are more cost effective than the utility's resources,
this practice will adversely impact ratepayers. MPC's RFP is
not transparent. The least cost planning process has failed.
MPC is self-dealing to avoid selection of QFs.

Response - The rule has been amended to be less pre-
scriptive. The rules explicitly recognize that utilities have
multiple decision objectives which may conflict. TRule I(10)
states that utilities can best meet the diverse goals of share-
holders, ratepayers and society by involving the public in re-
source planning and acquisition decision. Transparency is a
concept that is stressed time and again in the rules. Rule
Iv(2) (i) urges utilities to maintain a transparent planning
and acquisition process as a means of mitigating risk. Rule
VI(3) tells utilities that the application of their planning
and acquisition processes should be thoroughly documented.
The competitive solicitation process is not separate from
least cost planning; it is an element of least cost planning.
All other elements of least cost planning in combination with
competitive solicitation produce the least cost planning pro-
cess. A recognition of utilities' conflicting interests is
not something that has escaped these rules. The comments re-
garding this issue seem somewhat premature. MPC was conduct-
ing its RFP as these rules were developing, It is too early
to say that these rules do not keep utilities from self-deal-
ing in the bidding process; MPC has yet to conduct an RFP un-
der a set of Commission adopted least cost planning rules.
Further MPC has yet to attempt to rate base any of the resourc-
eg it has selected through its RFP. The rules state that
least cost planning is an on-going and dynamic process. We
are just beginning this process and the Commisgsion finds it un-
timely to suggest that the process has failed.

RULE XI. 38.5.2011 REGULATORY AND MARKET BARRIERS TO
INTEGRATED LEAST COST PLANNING AND ACQUISITION OF DEMAND-SIDE
RESOURCES (1} Integrated least cost resource planning and
acquisition is an on-going process that may be continually
refined and improved. Utilities should continually assess ex-
isting barriers which could impede and incentives which could
encourage efforts to engage in integrated least cost planning
and resource acgquisition. ‘These efforts should be thoroughly
documented to facilitate efforts to remove the barriers and in-
tegrate the incentives.

(2) Utility directed demand-side programs should be fo-
cused on specific sectors where market barriers or other mar-
ket failures prevent demand-side resources from being effec-
tively and efficiently developed. Marginal investment in con-
servation on the customer's side of the meter should be consid-
ered cost effective up to 115 percent of the utility's long-
term avoided costs. Po be consistent with the guidelinesy
the ieng-term aveided cost ealeuiacion used £or this cest ef-
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fectivenesa evaluation sheuid be based on a reséurce supply
eurve that has been adjusted cccording to the provisions of
rute V of these guidelénesr The avoided cost, to which the
115 percent should be applied, should be based on the avoid-
able resources in the utility's integrated leagt cost resource
plan.

(3) and (4) Remain the same. AUTH: Sec. 69-3-103;
IMP, Secs., 69~3-102, €9-3-106(1) and 69~3-201, MCA, and Com-
mission policy adopted and described herein at Rule I,

Comment - See comments to Rule III,

Response - See response to Rule III.

4, The Department has adopted and amended the following
rules with the changes indicated:

38.5.1902 GENERAL PROVISIONS (1) through (4) Remain
the same.

(5) All purchases and sales of electric power between a
utility and a gualifying facility shall be accomplished accord-
ing to the terms of a written contract between the parties or
in accordance with the standard tariff provisions as approved
by the commission. A long-term contract for purchases and
salegs of energy and capacity between a utility and a gqualify-
ing facility greater than 2 3 MW in size shall be contin-
gent upon selection of the qualifying facility by a utllity
through an all-source competitive solicitation conducted in ac-
cordance with the provisions of ARM 38.5.2001 - 38.5.2012. Be-
tween competitive scolicitations, purchases and sales of energy
and capacity between a utility and a qualifying fac;l;ty great-
er than 2 3 MW in size shall be accomplished in accordance
with the short-term standard avoided cost tariff approved by
the comnission or through negotiation of a short-term written
contract. The utility shall recompute the short-term and
long-term standard tariffed avoided cost rates after fol-
Jowing public review and comment on each least cost plan fii-
ing, ARM .5.20 - .5. 2, The recomputed avoided cost
rates should reflect any amendments to the plan due to the com-
ments of the commission and the public. It the qualifying fa-
cility 1s not selected, or d2d does not participate, in
e the first available competitive Bolicitation, purchases
and sales of energy and capacity shall continue only according
to the terms of a newly negotiated short-term written contract
or in accordance with the newly computed, short-term standard
tariffed avoided cost rates. Long-term contracts for purchas~-
es and sales of energqy and capacity between a utility and a
qualifying facility 2 3 MW or less may be accomplished ac-
cordlng to standard tariffed rates as approved by the commis-
sion. The contract shall specify:

(a) through (6} Remain the same. AUTH: Sec. 69-3-103,
MCA; IMP, 69-3-102, MCA

Comment - The proposed amendatory language is ambigu-
ous. The rule should not establisgh avoided costs with explie-
it external cost adders, Such an avoided cost methodology
would be inconsistent with the Commission's statutory powers.
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If the Commission intends to reflect avoided social costs
explicitly in the standard tariff, payments to QFs should be
adjusted to reflect the external costs of the QF.

QFs obtained under the standard rate should not be paid
for having avoided environmental damage unless they have under-
gone an environmental cost analysis themselves.

Default avoided cost tariffs should be recalculated from
the least cost plan after the plan hag been modified as needed
to account for the comments of the Commission and the public,

The cut-off size for QFs that have access to default tar-
iffs should be 3 MW,

The cut~off size for QFs that have access to default tar-
iffs should be 5 MW.

Response - The rule has been amended.

38,5.1905 RATES FOR PURCHASES (1) through (b) Remain
the same.

(¢) The estimated capacity costs at completion of the
planned capacity additions and planned capacity firm purchases,
on the basis of dollars per kilowatt, and the associated energy
costs of each unit, expressed in cents per kilowatt hour.
These costs shall be expressed in terms of individual generat-
ing units and of individual planned firm purchases and shall
refiect represent the seeieta: cost econsileracions defined
én the cemmrasionls avoidable resources in the utility's in-
tegrated least cost resource planning developed according
to the commission's and acquisitien guidelines, ARM
38.5.200] - 38.5.2012.

(2) through (7) Remain the same. AUTH: Sec. 69-3-103,
MCA; IMP, 69-3-102, MCA

Comment =~ See comment to Rule 38.5.1902,

Response - See response to Rule 38.5.1902.

Danny Olfrqg, Chal

.

&

Reviewed By

CERTIFIED TO THE SECRETARY OF STATE DECEMBER 14, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of
of ARM 42,14.102, 42.14.)05, ) ARM 42.14.102, 42.14.105,
42.14.106, 42.17.105, and }y 42.14.106, 42.17.105,
42.31.204 relating to ) and 42,.31.204 relating to
Miscellaneous Taxes } Niscellaneous Taxes

TO: All Interested Persons:

1. On October 29, 1992, the Department published notice of
the proposed amendment of ARM 42.14.102, 42.14.105, 42.14.106,
42.17.105, 42.31.204 relating to miscellaneocus taxes at page
2350 of the 1992 Montana Administrative Register, issue no. 20.

2. No public comments were received regarding these rules.

3. The Department has adopted the amendments as proposed.

CLEO ANDégON gENI% ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State December 14, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) HOTICE OF THE AMENDMENT of
of ARM 42.15.118 relating to ) ARM 42,15.118 relating to
Exempt Retirement Limitation ) Exempt Retirement Limitation

TO: All Interested Persons:

1. On October 29, 1992, the Department published notice of
the proposed amendment of ARM 42.15.118 relating to exempt
retirement limitation at page 2353 of the 1992 Montana
Administrative Register, issue no. 20.

2. No public comments were received regarding these rules.

3. The Department has adopted the amendments as proposed.

MM
CLEO ANDERSOR DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State December 14, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF TBE STATE OF MONTANA

IN THE MATTER OF THE REPEAL of
ARM 42.17.301, 42.17.302,
42.17.303 and ADOPTION of NEW
RULES I (42.17.304), 1I
(42,17.305), III (42.17.306),
IV (42.17.307), V (42.17.308)

(42,17.310), VIII (42.17.311}
IX (42.17.312), X (42.17.313)
XI (42.17.314), XII
(42.17.315), XIIT (42.17.316)
relating to Estimated Tax

NOTICE OF THE REPEAL of ARM
42.17.301, 42.17.302, 42.17.
303 and ADOPTION of NEW RULES
I (42.17.304), II (42.17.305),
IIT (42.17.306), IV (42,17,
307), V (42.17.308), VI (42.
17.309), VII (42.17.310), VIII
(42.17.311), IxX (42.17.312),
X (42.17.313), XI (42.17.314),
XII (42.17.315), XIII (42.17.
316) relating to Estimated Tax
Payments

)
)
)
)
)
VI (42.17.309), VII )
)
)
)
)
)
)

Payments

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed repeal of ARM 42.17.301, 42,17.302, 42.17.303
and the adoption of new rules I (42.17.304), II (42.17.305), III
(42,17.306), IV (42.17.307), V (42.17.308), VI (42.17.309), VII
(42.17.310), VIII (42.17.311), IX (42.17.312), X (42.17.313), XI
(42,17.314), XII (42.17.315), and XIII (42.17.316) relating to
estimated tax payments at page 1988 of the 1992 Montana
Administrative Register, issue no. 17.

2. A Public Hearing was held on October 7, 1992, to
congider the proposed adoptions and repeals. No one appeared to
testify. However written comments were received from Walter J,
Kero, from the corporation of Junkermier, Clark, Campanella, and
Stevens (certified public accounts). The comments are
summarized as follows along with the response of the Department:

COMMENT ; A CPA firm indicated the language in rule 1 is
confusing and inconsistent with federal laws and rules. The
language in this rule would not take into account wage and
galary withholding, estimated tax payments or the elderly
homeowners c¢redit in computing a tax liability for making
estimated tax payments. They feel this is the wrong intention
and would mean, in those situations where a taxpayer had a
estimated tax but covered it with withholding or other payments,
they would still be required to make estimated tax payments. As
a result, these people would be in constant overpayment or
refund situations.

RESPONSE: The department agrees the language is confusing,.
Therefore, the department will amend rule I (42.17.304) to
address this concern.
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COMMENT : Credits treated as refunds, but applied to future
yeare taxes, should also be considered as an estimated tax
payment and utilized in the computation of a taxpayer's tax
liability for estimated tax purposes.

RESPONSE: Tax credits that are carried forward are treated as
payments. Whether a taxpayer meets the threshold requirements
to file estimated taxes is determined after tax credits are
applied against their tax liability.

3. As the result of the comments, the department amends
rule I {42.17.304) as follows:

RULE I (42.17.304) DEFINITIONS (1) As used in this sub-
chapter, the following definitions apply:

(a) The term "tax liability" means the total tax imposed
by Title 15, chapter 30 less any tax credits allowed under
Mcntana law excludlng the elderly homeowner/renter credit.

tt—Forpurposes-of estimatinga—taxpayerts-tar—rabititys
the“—tux"itabtirty*nrﬂm¢~ﬁtcreused—by*rﬂcomewtax—w dirg;

Frerrter-credits

A taxpayer's withholding, estimated tax and the

elderly homeowner/renter credit will be considered as payments
prior to the calculation of the deficiency payment.

Example: A taxpayer has a tax, before credits, of $5,000.
He has $1,000 in tax credits. He has withholding of $B00O and a
elderly homeowner/renter credit of $400., His tax liability for
estimated tax purposes is computed as folliows:

Tax before credits $5,000
Credits (1,000)
Tax liability 54,000

AUTH: Sec. 15-30-305, MCA; 1IMP: Sec. 15-30-241, MCA

4., Therefore, the department adopts rule I (42.17.304)
with the amendments listed above and adopts and repeals the
remaining rules as proposed.

CLEO ANDERS;; DENIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State December 14, 1592.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) ROTICE OF THE ADOPTION of

of NEW RULES I (42.20.107), II) NEW RULES I (42.20.107), II
(42.20.108), and III (42.20, ) (42.20.108), and III (42.20.
109) relating to Valuation for) 109) relating to Valuation for
Commercial Property ) Commercial Property

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed adoption of Rule I (42.20.107), II (42.20.108),
and III (42.20.109) relating to valuation for commercial
property at page 1955 of the 1992 Montana Administrative
Register, issue no. 17.

2. B Public Hearing was held on October 8, 1992, to
consider the proposed new rules. No one appeared to testify.

3. However, written comments were received from George
Bennett on behalf of the Montana Bankers Association which are
summarized as follows along with the response of the Department:

COMMENT : UNIFORMITY. Constitutional requirements of due
process and egual protection, as well as constitutional and
statutory mandates of uniformity in assessment and valuation
must be met. The proposed rules indicate that the income
approach may be used in the valuation of some commercial
properties but not others. This can clearly lead to a lack of
uniformity in treatment of commercial properties. For example,
if most commercial properties are valued by the sales approach
and some on an income approach what control is there to assure
uniformity?

RESPONSE: The Montana Constitution states, "The state shall
appralse, assess, and equalize the valuation of all property
which is to be taxed in a manner provided by law."™ Montana law
states, "All taxable property must be assessed at 100% of its
market value except as otherwige provided."

Since there is not an exception to the market value
standard for commercial land and improvements, the Department
must value the property at market value. There are three
generally accepted methods or approaches for determining market
value: cost approach; income approach; and the market or sales
comparison approach. Market value is determined by considering
one or all of the approaches.

Uniformity and equalization is achieved when each property
is valued at its market value. The concept of uniformity does
not mean that all appraisals must be done utilizing only one of
the three approaches to value. It means each property must meet
the same market standard.

If the necessary data was available, all three appraisal
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approaches could be considered to determine market value.
However, the necessary data is not always available for use of
all) three valuation methods. For example, in a given area there
may not be any recent sales of similar commercial property.
Additionally, sales of commercial properties often include the
sale of the entire business, including personal property. 1In
such circumstances, the sales approach cannot be used to
determine current market value. Thus, the issue in appraising
any type of property is often deciding which appraisal approach
will best determine market value given the existing data and
circumstances.

The basic and established theories and methods of appraisal
must be applied by the Department just as it is by private
appraisers in determining market value for loan purposes. The
appraisal process is a systematic, logical method of collecting,
analyzing, and processing data into intelligent, well-reasoned
value estimates. It is used by both the fee appraiser and the
tax appraiser in estimating market value.

The process begins with the definition of the problem i.e.,
equitable and uniform appraisals rendering market value. The
process continues through preliminary survey and planning, data
collection and analysis, and application of data through the
three approaches to value. The process ends with the
correlation and reconciliation of the value estimates to arrive
at market value.

It is at this level that the decision of which approach to
value best represents the market value of the subject property
is made. Determination of which approach renders the most
indicative estimate of market value is based on the guantity and
guality of the data collected and analyzed in the prior steps of
the appraisal process. Thus, the control on uniformity is
market value.

COMMENT: MARKET VALUE. Section 15-8-111, MCA., requires that
all taxable property must be assessed at 100% of its market
value, unless there igs a statutory exception (e.g. agricultural
lands). This same section defines market value as:

[T}he value at which property would change hands
between a willing buyer and a willing seller, neither
being under compulsion to buy or sell and both having
reasonable knowledge of relevant facts.

Thus, the statute mandates that sales data is to be the primary
factor in property tax valuations.

RESPONSE: Market value is, indeed, the basis of the Montana
property taxation process, and it is the value at which a
property would be exchanged between a willing seller and a
willing buyer. The department agrees it is also a major factor
in property tax valuations. However, that doesn't necessarily
mean sales are the only consideration for determining market
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value of all types of property.

If all properties were sold on a given date through arms
length transactions between willing sellers and willing buyers
and involved a consideration for just the land and improvements,
sales would be the primary factor in property valuations, but
they do not. These types of sales are generally not available
for commercial properties. Therefore, property tax appraisers
and private appraisers rely on the cost and income approaches as
the primary considerations in identifying market value of
commercial properties. The International Association of
Assessing Officers textbook states at page 35:

Generally, market value is the cash price a property
would bring in a competitive and open market. . . .
Market value can also be viewed as the present value
of future benefits. This view of market value is the
basis of the income approach to market value.

At page B3 the textbook states: "The approach recognizes that
potential buyers demand property because they anticipate a
future stream of income."

Available sales information can be used in the application
of the income approach. The basic formula of the income
appreach is MARKET VALUE = INCOME/RATE. RATE as used in the
income formula refers to a capitalization rate, or rate of
return, and is determined by examining rates of return the
owners and investors receive on similar properties. Thus, RATE
can be determined from sales information. This is provided for
in the proposed rule.

COMMENT: DATA BASE. 1In 1975, the department finally persuaded
the legislature to enact the Realty Transfer Act, 15-7-301 et
seq., MCA, and the purpese of the Act was to:

[O)btain sales price data necessary to the
determination of statewide levels and uniformity of
real estate assessments by the most efficient,
economical, and reliable method.

First of all the legislature found that the sales approach was
the most efficient, economical, and reliable method; as it
obviously is. Secondly, the department has had for almost two
decades a source of information to build a data base on sales
information., At this time the department probably has little,
if any, information on rentals. Can a sound data base really be
derived?

RESPONSE: Certainly the sales comparison or market approach to
determining market value is an acceptable method, but it is not
the only method. It is an intricate method to use for
commercial properties since commercial sales usually include the
sale of the business and personal property making it difficult
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to lsolate the portion of the sale price attributable to the
land and buildings. The sales comparison approach is most
successful in valuing residential properties. And, in fact, the
valuation of residential properties may have been the primary
consideration when the realty transfer certificate program was
initiated.

The Realty Transfer Act does not stipulate which valuation
approach to use in the appraisal of property. Of course, sales
information received from realty transfer certificates provide
the critical data base from which information required for all
three approaches to value is obtained.

The department has been collecting information to be used
with the income approach. For example, income and expense data
has been collected by the Butte-Silver Bow Appraisal office
since 1986. Continual solicitation of income and expense data
from property owners will provide an up-to-date data base for
the income approach. The use of the income approach has
repeatedly been encouraged and upheld by the tax appeals boards.

COMMENT: RELIABILITY. The department states in the proposed
ruies that it will use generally accepted procedures as outlined
by the International Association of Assessing Officers in the
text "Property Assessment And Appraisal Administration" for
determining "normal net operating income." This text tells us
at page 237: “The income approach is more difficult to apply
than either the cost or sales comparison approaches."

The text is correct and the reasons for this are many but
mainly because of the difficulty in obtaining rental information
and in the interpretation thereof. But more importantly the
income approach is more speculative because you have two
unknowns to use in the equation. The unknowns are, first, the
value, and then the proper capitalization rate. Thus, if you
have reliable sales figures, value can be derived. With the
income approach, even if you have reliable rental figures, there
can be dispute as to the proper rate of capitalization.

RESPONSE: The income approach is indeed difficult to apply.
However, that does not authorize the appraiser to ignore the use
of this approach to value. The complexity in applying the
income approach does not invalidate its accuracy. Since that is
most often the commercial property "valuation appreoach of
choice" by tax representatives and fee appraisers, property tax
appraisers are confronted by it and must use it on a regular
basis. Certainly disputes can arise over issues such as the
proper capitalization rate, but these are not unlike disputes
over comparable properties in the sales comparison approach or
depreciation rates in the cost approach.

The income approach is valid for commercial properties and
should be considered by property appraisers if data is
available. The "Encyclopedia Of Real Estate Appraising", Third
Edition, Prentice-Hall, 1578, p. 60 states:
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Investors purchase income-producing properties for the
future dollar benefits that they will produce. The
Income Approach is, therefore, a primary approach to
the valuation of such real estate.

In each step of the income approach, data is derived from the
market. The first step of the income approach is estimating the
potential income from the property. The appraiser must identify
the rental rate prevailing in the market for comparable
properties. This represents what a given property should be
renting for based on analysis of actual rents for comparable
space in the area. This same process of market data collection
and analysis is repeated in each subseguent step of the income
approach.

Another step in the income approach is capitalization of
the income identified. Capitalization is the process of
discounting net operating income to a present worth estimate.
The capitalization rate at which income expectancies are
discounted is influenced by the thinking and actions of
investors in the market place. This influence is directly
reflected in sales of income producing properties.

Capitalization rates are either determined from actual net
operating income and market sales prices or from expectations
and behavior of purchases of income producing properties. The
information for the development of the latter rate again comes
directly from the market itself in the form of analysis of
actual data from comparable properties.

As with each of the three approaches to value, data is
gathered to turn "unknowns" into "knowns" and an estimate of
market value,

COMMENT : ACTUAL OR THEORETICAL RENTALS. The proposed rules
will allow the department to use not actual rentals, but
economi¢ rent. Economic rent is defined in the proposed rules
as "the rent that is justified for the property based on an
analysis of comparable rental properties and upon past, present,
and projected future rent of the subject property.” And the
proposed rule goes on to state of "economic rent" that, "It is
not necessarily contract rent which is the rent actually paid by
a tenant."

To use theoretical rentals, rather than actual rentals adds
a further element of speculation (and manipulation) since there
will be three unknowns, viz., the value, the rental, and the
rate of capitalization.

No one using the sales approach would suggest that anything
other than actual sales be used; 80 why suggest that anything
other than actual rentals be used?

The concept of "economic rent” is an apparition appearing
only in the dreams of economic theorists. Actual sales and
actual rentals can be determined, but to search for the phantom
Yeconomic¢ rent" is to invite the wildest kind of manipulation.

Additionally, the text cited by the department, cited
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above, states that "economic rent" is “surplus productivity”;
see the index. The text defines "surplus productivity"
{(economic rent) at page 88 as: “Surplus productivity is income
remaining after costs of labor, capital, and management have
been paid.”

"Surplus productivity" is explained at pages 179=-B0 of the
text, where we are again told:

The principle of surplus productivity states that
returns attributable to land are what remain after
returns to labor, management, and <capital are
satisfied.

It is one thing to use actual rental figures but guite another
to use "economic rent." (Or "surplus productivity" if you
please.)

We would suggest that only actual rentals be used and only
after a truly broad and representative data base is developed,
and that rental values only be used as a double-check on the
values developed by the sales approach.

RESPONSE: The comment is an appropriate one. The department
will use actual rent or income from as broad and representative
data base as can be developed. When the income approach can be
used, the results will be considered along with the results from
the other approaches in determining market value.

Market rent is established through the collection and
analysis of actual rents for comparable space. The term market
rent does not imply a theoretical rent. Market rent analysis
results in the determination of the most typical rent a property

should bear when interacting in the market place. A typical
buyer will consider the market rent, or what the market will
bear, when purchasing an income producing property. The

principle of surplus productivity seems to be more closely
related to land rents. To avoid confusion or concern, the rule
is amended to change the "economic rent" references to "market
rent".

The concept of market rent in the income approach is
comparable to the concept of comparable sales in the sales
approach. In both cases, c¢omparable properties aid in
determining market value of a property.

4. As & result of the comments received the Department
amends Rule II (42.20.108) as follows:

NEW RULE II (42.20.108) INCOME APPROACH (1) remains the
same.

(2) The following procedures apply when valuing commercial
property using the income approach:

(a) Typical property net income "I" shall reflect ecomomric
market rents not investment value income or other rents.

(b) Ecomomic Market rent is the rent that is justified for
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the property based on an analysis of comparable rental
properties and upon past, present, and projected future rent of
the subject property. It is not necessarily contract rent which
is the rent actually paid by a tenant.

{c) through (f) remain the same.

(3) and (4) remain the same.

AUTB: 15-1-201, MCA; IMP: 15-7-111, MCA,

5. Therefore, the Department adopts Rule II (42.20.108)

with the amendments listed above and adopts Rule I (42,20.107)
and Rule III (42.20,109) as proposed.

Rule Reviewer Director of Revenue

Certified to SBecretary of State December 14, 1992,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT to
to ARM 42.22.101 and 42.22.122) ARM 42.22.101 and 42.22.122

relating to Situs Property for) relating to Situs Property
Centrally Assessed Railroads ) for Centrally Assessed Rail-
roads

TO: All Interested Persons:

1. ©On October 29, 1992, the Department published notice of
the proposed amendment to ARM 42.22.101 and 42.22.122 relating
to situs property for centrally assessed railroads at page 2356
of the 1992 Montana Administrative Register, issue no. 20.

2. A Public Hearing was held on November 23, 1992, to
consider the proposed amendments. No oral or written comments
were received.

3. The Department adopts the amendments as proposed.

C:ZAZo %;;2115&143, . (:zggééauQngza£24n=:=::__
O ARDERBON DENIS ADAMS

Rule Reviewer birector of Revenue

Certified to Secretary of State December 14, 1992,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of {Rule I)
46.12.517 and the amendment
of rules 46.12.514,
46.12.515 and 46.12.516
pertaining to kids count and
early periodic screening
diagnosis and treatment
services

NOTICE OF THE ADOPTION OF
[RULE I] 46.12.517 AND THE
AMENDMENT OF RULES
46.12.514, 46.12.515 AND
46.12.516 PERTAINING TO
KIDS COUNT AND EARLY
PERIODIC SCREENING
DIAGNOSIS AND TREATMENT
SERVICES

TO: All Interested Persons

1. on October 29, 1992, the Department of Social and
Rehabjilitation Services published notice of the proposed
adoption of [Rule I] 46.12.517 and the amendment of rules
46.12.514, 46.12.515 and 46.12.516 pertaining to kids count and
early periodic screening diagneosis and treatment services at
page 2359 of the 1992 Mcntana Adrinistrative Register, issue
number 20.

2. The Department has amended rules 46.12.514 and
46.12.516 as proposed.

3. The Department has adopted [Rule I] 46.12.517, KIDS
COUNT/EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND TREATMENT
SERVICES (EPSDT), REIMBURSEMENT as proposed.

4. The Department has amended the following rule as
proposed with the following changes:

46.22,515 KIDS COUNT/EARLY AND PERIODIC SCREENING, DIAG-
Al REATMENT SERVI )] REQUIRED SCREEN
AND PREVENTIVE SERVICES Subsections (1) through (2)(g)

(ii) rgm§in as proposed.

Counseling about the systemic use of fluoride must
be given to a child when fluoride is not available through the
community water or school programss—anrdy; AND

Fiis iv)

Subsections (2) (h) through (2) (h) (iii) remain as proposed.

AUTH: Sec. 53=-2-20] and 53-6-113 MCA
IMP: Sec. 53-6-10]1 and 53=6-113 MCA
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5. The Department has thoroughly considered all
commentary received:

COMMENT: The Department received a comment requesting clarifi-
cation of the intent of deleting the old language in ARM
46.12.515(2) (g) (1ii).

RESPONSE: The Department intended to alter the language in this
section to include updated age guidelines. The section has been
amended and renumbered accordingly.

6. These amendments will be effective January 1, 1993.

z 5 Koo

Rule Reviewer Diredtor, Social and Rehabilita-
tidén Services

Certified to the Secretary of State December 14 1992.

2
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VOLUME NO. 44 OPINION NO. 43

APPROPRIATIONS - Application of statutory appropriation reduireA
ment;

APPROPRIATIONS - Fund transfers between accounts within the
state treasury;

RETIREMENT SYSTEMS - Fund transfers between accounts within the
state treasury;

MONTANA CODE ANNOTATED - Sections 17-2-102, 17-7-502, 19-9-
1007(3), 19-9-1011.

MONTANA CONSTITUTION - Article VIII, section 14.

HELD: When a statute authorizes a transfer of monies between
accounts within the state treasury, a statutory
appropriation is not required under either the Montana
Constitution or the Montana statutes.

December 3, 1992

Mark Cress, Acting Administrator
Public Employees’ Retirement Division
1712 Ninth Avenue

Helena MT 59620-0131

The Honorable Andrea "Andy" Bennett
State Auditor

Room 270, Mitchell Building

Helena MT 59620-0301

Dear Mr. Cress and Ms. Bennett:
You have requested my opinion concerning the following question:

Does a fund transfer from a special revenue account
to a pension trust fund account require a statutory
appropriation?

The Montana Constitution, Article VIII, section 14, requires
that “"[e]lxcept for interest on the public debt, no money shall
be paid out of the treasury unless upon an appropriation made
by law and a warrant drawn by the proper officer in pursuance
thereof."” In 1985, the Legislature enacted section 17-7-502,
MCA, which defines a statutory appropriation and also lists the
requirements for a valid statutory appropriation. This statute
provides that "[a] statutory appropriation is an appropriation
made by permanent law that authorizes spending by a state
agency." § 17-7-502(1), MCA. It also provides that before a
statutory appropriation is effective the law containing the
statutory appropriation must be listed in section 17-7-502(3),
MCA, and must specifically state that a statutory appropriation
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is made as provided in section 17-7-502, MCA. § 17-7-502(2)(a)
and (b), MCA.

Your question concerns the fund transfer from a special revenue
account into a pension trust fund account that occurs as a
result of section 19-9-1011, MCA, and whether such a transfer
is valid in light of section 17-7-502, MCA. Section 19-9-1011,
MCA, specifies the monthly allowance paid to a retired police
officer on or after July 1, 1975, or to his surviving spouse or
dependent child. Subsection (2) of that section provides:

At the beginning of each fiscal vyear, the
administrator shall request and the state auditor
shall pay to the administrator from the premium tax
collected from insurance sold in this state to insure
against the risks enumerated in 19-11-512(3) an amount
sufficient to fund the allowance adjustment provided
for in subsection (1l).

This section is not listed in section 17-7-502, MCA, nor does
it refer to section 17-7-502, MCA, as required for a valid
statutory appropriation. However, the Montana Constitution
requires a statutory appropriation only when "money shall be

paid out of the treasury." See Mont. Const. Art. VIII, § 14
(emphasis added). Neither the Montana Constitution nor the

Montana statutes reguire such an appropriation wheén monies are
transferred between accounts within the state treasury. See
also State ex rel. Gould v, Cooney, 49 St. Rptr. 410, 411, 831
P.2d 593, 595 (1992) ("However, as described in the Attorney
General's ballot statement fiscal note, the 'measure redirects
coal severance tax from the permanent trust to a treasure state
endowment trust.' on its face, this measure is not an
appropriation of money").

The state treasury consists of several fund categories and types
that are outlined in section 17-2-102, MCA., This fund structure
includes three categories: the governmental fund, the
proprietary fund, and the fiduciary fund. A special revenue
fund is included in the governmental fund category and a pension
trust fund is included in the fiduciary fund category. § 17-
2-102(1)(a)(ii) and (b)(iii), MCA. Thus, both the special
revenue fund and the pension trust fund are part of the state
treasury. The Legislature provided for a transfer of funds into
the pension trust fund account via section 19-9-1011, MCA, to
cure an inequity in the system by ensuring that police officers
who retired on or after July 1, 1975, or their surviving spouse
or dependent child or children, will receive a cost of living
adjustment. See Minutes, House State Administration Committee,
February 19, 1985 (c¢onsjderation of House Bill No. 754). This
transfer does not require a statutory appropriation under either
the Montana Constitution or the Montana statutes.

I recognize that some of the retirement systems' statutes which
transfer monies from one account to another contain the
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statutory appropriation language. See, e.gq., § 19-9-1007(3),
MCA. However, this unnecessary language does not alter the fact
that the requirements of section 17-5-502, MCA, do not need to
be followed when monies  are being transferred between accounts

within the state treasury.
THEREFORE, IT IS MY OPINION:

When a statute authorizes a transfer of monies between
accounts within the state treasury, a statutory
appropriation is not required under either the Montana
Constitution or the Montana statutes.

Sincerely,

7vUM= LLM&QL

MARC RACICOT
Attorney General
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VOLUME NO. 44 OPINION NO. 44

JUDGES - Nonretroactivity of amendment to statute regarding
judges' retirement system;

RETIREMENT SYSTEMS - Nonretroact;vity of amendment to statute
regarding judges' retirement system;

STATUTES - Nonretroactivity of amendment to statute regarding
judges' retirement system;

STATUTORY CONSTRUCTION - Nonretroactivity of amendment to
statute regarding judges' retirement system;

MONTANA CODE ANNOTATED - Sections 1-2-209, 19-5-502;

MONTANA LAWS OF 1989 - Chapter 664.

HELD: The benefit increase provided for in the amendment to
section 19-5-502, MCR, which became effective on July
1, 1991, applies prospectively to Judges in the
Montana judges' retirement system who retire or
retired after ity =ffective date. It does not apply
ratroactively to judges who retired prior to the
effective date of the amendment, regardless of whether
ithey retired rt.:zcrzo or after the date the amendment
was enacted.

December 4, 1992

Kelly Jenkins, Counsel

Public Employees' Relirement Board
Department of Administration

1712 Ninth Avenue

Helena MT 59620-0131

Dear Mr. Jenkins:

On behalf of the Public Employees' Retirement Board, you have
requested my opinion on the following gquestions:

1. Does the benefit increase provided for in the
amendment to section 19-5~502, MCA, which became
effective on July 1, 1991, apply to judges in the
Montana judges' retirement system who retired
prior to the effective date of the amendment?

2. Is the answer different for judges who retired
after the 1989 enactment of the amendment, but
before its July 1, 1991 effective date?

Prior to July 1, 1991, section 19-5-502, MCA, provided:
Upon retirement from service, a member shall receive
a service retirement allowance which shall consist of

the state annuity plus the member's annuity. The
member's annuity shall be the actuarial equivalent of
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his aggregate contributions at the time of retirement.
The state annuity shall be in an amount which, when
added to the member's annuity, will provide a total
retirement allowance of 3 1/3% per year of his final
salary for the first 15 years' service and 1% per year
for each year's service thereafter.

The amendment to section 19-5-502, MCA, which became effective
on July 1, 1991, altered only the section's final sentence.
That sentence now provides:

The state annuity shall be in an amount which, when
added to the member's annuity, will provide a total
retirement allowance of 3 1/3% per year of hisg final
salary for the first 15 years' service and 1.785% per
year for each year's service after 15 vyears.
[Emphasis added. )

Your gquestion concerns whether this amendment, which provides
for larger retirement allowances, applies to judges who retired
prior to the effective date of the amendment.

Resolution of this issue invelves a two-step process. First,
it must be determined if the proposed application of the
amendment would be retroactive in effect. If not, the
application sought is prospective and the inquiry ends. If the
application sought would be retroactive, then in order to
validate such an application, there must exist a legislative
intent that the amendment operate retroactively. Neel v. Firsgt

Federal Savings and Loan Asgociation, 207 Mont., 376, , 383-84, 675
P.2d 96, 100 (1984).

A retroactive law is one which "takes away or impairs vested
rights acquired under existing laws or creates a new obligation,
imposes a new duty or attaches a new disability in respect to
transactions already past."” Neel, 207 Mont. at 384, 675 P.2d
at 101. Applying amended saction 19-5-502, MCA, to judges who
retired prior to the effective date of the amendment would
constitute a retroactive application of the law because
application of the amendment to those judges would impose a new
obligation on the retirement fund, an obligation to pay
previously retired judges increased benefits based upon & new
formula. See Lugar v. New, 418 N.E.2d 248, 254 (Ind. Ct. App.
1981) (the rights and obligations of the parties in the annuity
contract the retired employees now hold became vested prior to
the amendment. The effect of the amendment as advocated by the
retirees would materially alter the contract and impose
additional obligations on the pension fund).

Under Montana law, there is a presumption against retroactive
application of statutes. Neel, 207 Mont. at 386, 675 P.2d at
102. A statute is presumed to operate prospectively and not
retrospectively unless it appears by clear, strong language or
by necessary implication that the Legislature intended to give
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it retroactive force and effect. § 1-2-209, MCA; Neel, 207
Mont. at 386, 675 P.2d at 102; Sheehan v. Rohrer, 464 A.2d 739,
740 (R.I. 1983). The language of amended section 19-5-502, MCA,
does not indicate any legislative intent that it have
retroactive effect. The language looks to the future, not to
the past. It provides that "[ulpon retirement from service, a

member shall receive a service retirement allowance." The
language does not refer or apply to judges who have already
retired. I find no clear, strong language or hecessary

implication that the Legislature intended to give the amendment
retroactive force and effect. I therefore conclude that it may
be applied prospectively only.

The majority of cases concerning the prospective or
retrospective application of pension statutes are in accord with
my conclusion, holding that amendments increasing pension
benefits do not apply retroactively to persons who retired prior
to the amendment absent language expressly making the increased
benefits applicable to those already retired. E.g., Sheehan,
464 A.2d at 740; Anderson v. Citv of Seattle, 471 P.2d 87, 88-89
{(Wash. 1970); Atchison v. Retjrement Board of Police Retirement
System of Kansas City, 343 S.W.2d 25, 31 (Mo. 1960); Lugar, 418
N.E.2d at 254.

My conclusion that the Legislature intended the increase in the
retirement allowance to have prospective application is further
supported by the legislative history of the amendment.
Proponents testified before the legislative committees
considering the amendment that the prior law penalized judges
who worked over 15 years and that the amendment was offered to
encourage judges to stay on the bench longer than 15 years.
Minutes, Senate Committee on Judiciary, Janunary 31, 1989, Sen.
Mazurek (sponsor), at 11; Minutes, House Committee on State
Administyration, March 8, 1989, Sen. Mazurek (sponsor), at 2-3,
Chronister, at 4. The intent of the amendment as presented to
the Legislature was clearly to encourage judges to remain on the
bench, not to benefit judges who had already retired. Moreover,
in response to a question from a member of the House Committee
on State Administration, the assistant administrator of the
Public Employees' Retirement Division informed the committee
that "a judge who retires after the effective date of the bill
would have his benefits accrue at the new rate; anyone currently
retiring would not have a change in his retirement allowance
because of this bill.” Minutes, House Committee on State
Administration, March 8, 1989, FKing, at 6. The recorded
legislative history contains no evidence of an intention to
apply the amendment retrospectively. I therefore conclude that
the amendment to section 19-5-502, MCA, may be applied
prospectively only.

Your second question concerns whether judges who retired after
the 1989 enactment of the amendment, but before its July 1, 1991
effective date, should be treated differently than are judges
who retired prior to the 1989 enactment of the statute. It has
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also been brought to my attention that, while the effective date
of the portion of Senate Bill 241 that amended section 19-5-502,
MCA, was expressly delayed until July 1, 1991, other sections
of SB 241 that are unrelated to your ingquiry became effective
on July 1, 1989. See 1989 Mont. Laws, ch. 664, §§ 2, 3, 7. A
guestion has been raised regarding judges who retired after the
July 1, 1989, effective date of the portion of the bill which
is unrelated to your inguiry, but before the effective date of
the amendment to section 19-5-502, MCA. I find no basis for
concluding that the timing of the enactment of the amendment,
or the effective date of another portion of the bill, in any way
alters the effective date of the amendment at issue. It is the
general rule in Montana that a statute speaks as of the time it
takes effect and not as of the time it was passed. Butler v.
Local 2033 American Federation of State, County and Municipal
Employees, 186 Mont. 28, 34, 606 P.2d 141, 142 (1980); Peterson
v. Livestock Commisgion, 120 Mont. 140, 146, 181 P.2d 152, 156
(1947). As the Montana Supreme Court has noted, "Legislation
is not effective for any purpese until it becomes operative."
1d. The sections of SB 241 which amended section 19-5-502, MCA,
and which are applicable to this opinion were not operative
until July 1, 1991. They therefore had no effect prior to that
time. I conclude that all judges who retired prior to the July
1, 1991, effective date of the amendment are subject to the
provisions of the law as it existed prior to July 1, 1991.

THEREFORE, IT IS MY OPINION:

The benefit increase provided for in the amendment to
section 19-5-502, MCA, which became effective on July 1,
1991, applies prospectively to judges in the Montana
judges' retirement system who retire or retired after its
effective date. It does not apply retroactively to judges
who retired prior to the effective date of the amendment,
regardless of whether they retired before or after the date
the amendment was enacted.

Sincerely,

“Mane Reoi

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repaal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to reguest that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTAKA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

\'{ is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Regjister (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agenciesg,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

e Adpini ive Rul ¢ ¥ (ARM).:

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which ligts MCA section numbers and
corregponding ARM rule numbers.

Montana Administrative Register 24~12/?4/92
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through
September 30, 1992. This table includes those rules adopted
during the period September 1, 1992 through December 30, 1992
and any proposed rule action that is pending during the past 6
month period. (A notice of adoption must be published within €
months of the published notlce of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1992,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catcbphrase or the subject matter of
the rule and the page number at which the action is publighed in
the 1592 Montana Administrative Register.

ADMINISTRATION, Depariment of. Title 2

2.21.619 and other rules - Eolidays, p. 351, 1004

2.21.803 and other rule - Sick Leave Fund, p. 353, 1005

2.21.808 and other rules - Disability and Maternity Leave -
Sick Leave - Parantal Leave for State Employses,
p. 827, 2372

2.21.5007 Reduction in Work Porce, p. 719, 2047

(Public Bmployees’ Retirement Board)

2.43.431 Purchase of Military 8Service in the Sheriffs’
Retirement System, p. 466, 1132

2.43.612 and other rules - Certifying Annual Beneflt Payments
for Distributing Lump Sum Benefit Increases to
Montana Resident Retirees, p. 1500

(Stnta Compensation Mutual Insurance Fund)
and other rules - Construction Industry Premjum
Credit Program - Classifications and Establishuent of
Premium Rates, p. 257, 907

AGRICULTURE, Department of. Title 4
4.5.109 and other rule - Reporting Procedures - Field

Evaluations - Council Appointments for the Noxious
Weed Trust Fund, p. 1440, 1861
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~2800-

STATE AUDITOR. Title €

I-III

I-IV

Rules Implementing the Second Tier of the Limited
Offering Exemption, p. 354, 1006

Prohibiting Unfair Discrimination for Previocusly
Uninsured Personal Automobile Insurance Applicants,
P. 2436

COMMERCE, Department of, Title 8

(Boaxrd of
I

I
8.4.301

(Board of
8.6.407
(Board of
8.12.601

{(Board of
8.16.601

8.17.501
8.17.702

8.17.808

(Board of
8.20.401

(Board of
8.22.601

(Boaxd of
8.24.408
{Board of
8.28.402

8.28.1505

Alternative Health Care)
Direct Entry Midwife Education Standards, p. 2225
Licensing by Exam for Midwives, p. 1282, 2048
and other rules - Fees - Direct BEntry Midwifery
Apprenticeship, p. 2106, 2498

Architects)

Examinations, p. 721, 1468

Chiropractors)

and other ruvles - Applications - Examination -

Unprofessional Conduct - Definjtions, p. 1542, 2131
Dentistry)
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional
Conduct - Qualifying Standards - Dantal Auxiliariesg -
Denturist Interns, p. 2229
Feea Schedule, p. 725, 1469
and other rules - Renewal - Continuing Education -
Continuing Bducation for the Practice of Dentistry,
Dental Hygiene and Denturitry, p. 2236
and other rule - Prior Referral for Partial Dentures
- Insert Immediate Dentures, p., 723, 1177, 2132
Hearing Aid Dispensers)
and othear zrules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Digeiplinary Actions - Testing Procedures -
Continuing Educational Requirements - Notification -
Definitions - Forms of Bills of Sale - Contracts and
Purchase Agreements - Inactive Status, p. 1284
Horse Racing)
and other rules - General Provisions - Racing
Secretary - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakage,
Minus Pools and Commissions, p. 1077, 1605, 1862
Landscape Architects)
Fee Schedule, p. 265, 912
Medical Examiners)
and other rules - Definitions - Applications - Pees
and Renewals - Reactlvation of Inactive or Inactive
Retired Licenses - Verifications - Fees, p. 356,
1607, 2050
Fees, p. 1784, 2375
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8.34.414

(Board of
I

(Board of
I-IXI

(Board of
8.39.502

(Board of
8.40.401
8.40.404

8.40.404
(Board of
8.44.412

(Board of
8.50.424

(Board of
8.54.402
8.54.904

(Board of
8.57.401

8.57.406

(Board of
B.58.406A

(Board of
8.60.406

(Board of
8.62.402

-2801-

Nursing Home Administrators)

and other rules - Examinations - Definitions -
Applications, p. 13903, 2640

Occupational Therapists)

Therapeutic Devices, p. 1, 1008

Optometrists)

Surgexry - Aspects of Surgery Prohibited - Anterior
Segment Defined - Optometrist’s Role in Post-
Operative Care, p. 2625

Cutfitters)

and other rules - Licensure Qualifications -
Applications - Renewals - Transfer of License,
p. 1292, 2376

Pharmacy)

and other rules - Definitions - Patient Records -
Progspective Drug Review - Patient Counseling, p. 2439
and othear rules - Fee Schedule
- Wholesale Drug Distributors Licensing, p. 1178,
1754, 2135

and other rules - PFeas - Pharmacy Techunicians,
p. 267, 831, 1608
Plumbers)

Fee Schedule, p. 2482
Private Security Patrol Officers and Investigators)
and other rules - Teamporary Employment without
Identification - Type of Sidearm - Regulations of
Uniform, p. 178, 1236
Public Accountants)

and other rules - Examinations - Education
Requirements - Fees, p. 1184, 2136
and other zrules - Reports - Alternatives and

Exemptions - Reviews and Enforcement, p. 1191, 2138
Real Estate Appraisers)

and other rule - Definitions - Ad Valorem Tax
Appraisal Experience, p. 2443

and other ruleas - Course Raquirements - Fees -
Complaint Process - Reciprocity - License and

Certificate Upgrade and Downgrade, p. 1082, 1612,
2060

Realty Regulation)

Application for License - Salesperson and Broker,
P. 1545, 2274

Sanitarians)

and other rules - Fmployment Responsibilities -
Registration Certificates - Renewals and Fees -
Continuing Education - Sanitarian-In-Training -
Enviroonmental Sanitatiom, p. 360, 1613
Speech-Language Pathologists and Audiclogists)

and other rules - Defipltions - Supervisor
Responsibility - Schedule of Supervision - Non-
Allowable Punctions of Speech Aides - Functions of
Audiclogy Aides, p. 1295

Montana Adminigtrative Register 24-12/24/92
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(Puilding Codes Bureau)

8.70.101 Incorporation by Refersnce of Uniform Building Code,
P. 2484

8.70.101 and other rules - Incorporation by Refarence of Codes
and Standards, p. 111, 1133, 1351

(Pinancial Division)

I Credit Unions, p. 1786, 2465

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 968, 1353

(Board of Milk Control)

8.86.301 Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Each Month,
p. 1788, 2377

8.86,301 Pricing Rules - Class I Wholesale Prices, p. 1154

(Board of County Printing)

8.91.101 and other rule -~ Organization of the Board - Official
Publications and Legal Advertising, p. 184, 1012

(Local Government Assistance Division)

I Administration of tha Treasurs State Endowment
Program (TSEP), p. 2323

8.94,4001 and other rules - Implemantation of the State Single
Audit Act - Criteria for the Selection of an
Indepandent Accountant/Auditor - Criteria for
Executing a Contract with an Independent Accountant/
Auditor - Audit and Reporting Standards, p. 727, 1354

(Board of Investasnts) )

I-XXI and other rules - Municipal Finance Consolidation Act
- Rules Implementing the INTERCAP Program, p. 1715,
2275

8.97.1410 and other rules - Commercial and Multi-Family Loan
Programgs - Geperal Requirements - Terma and Loan
Limits - Offering Checkliat - Investment Policy,
Criteria and Preferences Interest - Incentive to
Financial Institution for Small Busginess Loan
Participation, p. 2546, 1014, 1470

(Aeronautics Division)

8.106.101 and other rules - Transgfer of Asronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportatiom, p. 2551

(Board of Aercnautics)

8.107.101 and other rules - Transfer of Aeronautics and Board
of Aexronautics Rules from Department of Commerce to
Department of Transportation, p. 2551

(Science and Technology Development Board)

I-v Seed Capltal Project Loans to Venture Capital
Companies, p. 1791, 2643

(Montana State Lottery)

8.127.101 Organizational Rule - Retailer Commission - Sales
Staff Incentive Plan, p. 2486
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EDUCATION. Title 10

(Superintendent of Public¢ Instruction)

10.6.101
10.10.301
10.10.301
10.16.1108
10.16.1705
10.20.202
10.22.104
10.41.101
10.44.201
10.44.102

(Board of
10.51.104

10.55.601
10.55.703
10.56.101
10.57.210

10.57.405
10.58.528

10.66.201

10.67.102

and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110

and other rules - Regular and Special Education
Tuition, p. 832, 1365

and other rules - Special Accounting Practices,
p. 2334, 209, 1238
and other rules - Special EBEducation Complaint

Procedures, p. 1442

Supervisors of Special Education Teachers, p. 1970,
2550, 1360

Foundation Payments, p. 1447, 2142

Spending and Resgerve Limits, p. 1449, 2143

and other rules - Vocational Rducation General Rules,

p. 1795

and other rules - Secondary Vocational Education
Program Regquirements, p. 1725, 2144

and other rules - Vo-Ed Weighted Coat Punding,

p. 970, 1756

Public Bducation)
and other rule - Reaponsibility Assigned by Statute -
Board Staff, p. 1451
Accreditation Standards: Procedures, p. 839, 1471
and other rules - Certification and Duties of
Building Level Administrators - Administrative
Parsomnel), p. 280, 1137
Student Assessment, p. 975, 1472
Teacher Certification - Health Examination, p. 838,
1473
Class 5 Proviasional Certificate, p. 846, 1474
Endorsement of Computer Science Teachers, p. B40,
1475
and other rules - External Diploma Program
Operations - Eligibility - Bnrollment - Records -
Non-Completion of Program - Aannual Report, p. 842,
1476
Withholding of Funds for Non-accredited Status,
P. 364, 1142

FAMILY SERVICES, Department of. Title 11

I-X

11.2.212
11.2.401

11.5.607

11.5.1002

Block Grant Fayment of Day Care Benefits, p. 751,
1863

Falr Hearings, p. 739, 1366

and other rule - Local Service Areas - Local Youth
Services Advisory Councils, p. 1831, 2501

and other rule - Disclosure of Case Records
Containing Reports of Child Abuse or Neglect,
p. 1829, 2378

Day Care Rates, p. 1908, 2379
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11.7.313 Determination of Dally Rates for Youth Care
Facllities, p. 2627

11.12.101 and other rules - Youth Care Facilities, p. 2325

11,12,606 and other rule - Preschoolers iln Foster Care - Day
Care Banefits, p. 744, 1367

11.17.101 and other rules - Youth Detention PFacilities,
p. 1813, 2645

11.18.107 and other rules - Licensing of Community Homes for
the Developmentally and Physically Disabled, p. 741,

1197, 2277 i
11.18.125 and other rules - Coummmunity Homes for Pexsons with
Developmental Disabilities - Community Homes for

Persons who are Severely Disabled, p. 2630

1-v1 Development of State Parks and Pishing Access Sites,
p. 1841, 2382

I-VI Shooting Range Development Grapts, p. 290, 1143

I-XII and other rules - Palconry, p. 1833, 2381

12.6.901 Water Safety Regulations - Clearwater River, p. 1727

12.6.904 Closure of Flint Creek Balow the Dam, p. 1844, 2380

12.6.904 Emergency Amendment - Closing Flint Creek Below the
Dam, p. 1757

12.6.1502 and other rules - Game Farms, p. 367, 1017

I Categorical Exclusion from BIS Requiremants for State
Revolving Fund Loan Assistance for Wastewater
Systems, p. 468, 1239

I-vi Establishing Procedures for Local Water Quality
District Program Approval - Procedures for Granting
Enforcemant Authority to Local Water Quality
Districts, p. 2445

I-vVI Minimm Standards for On-Site Subsurface Wastewater
Treatment, p. 513, 2148

16.8.1004 and other rules - Incorporating PFederal Regulatory
Changes for the Air Quality Bureau, p. 2243

16.8.1304 and other rules - Air Quality - Major Opan Burning
Source  Restrictions - Alx Quality  Permit
Application/Operation Fee Assescment Appeal
Procedures - Air Quality Open Burning Pees, p. 1300,
1453, 2061

16.8.1307 and other rules - Alr Quality - Open Burning Permit
Fees for Conditional and Emergency Open Burning

' pexmits, p. 1732, 2285

16.8.1903 Air Quality - Permit Feas, p. 1730, 2390

16.14.201 and other rules - Solid and Hazardous Waste - Junk
Vehicles, p. 762, 1370

16.16.101 and other rules - Subdivision Review and Fees - Fee
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16.20.401

16.20.602
16.20.1303

16.28.1005
16.44.102
16.44.102
16.44.102

16.44.202

-2805-

Requirements for Subdivision Applications, p. 1556,
2145

and other rules - Plan and Spacification Review for
Small Water and Sewer Systems and Review Peas -
Drilling of Water Wells, p. 505, 2152

and other rules - Surface Water Quality Standards -
Nondegradation Policy, p. 501, 2064

and other xules - Montana Pollutant Discharge
Elimination Systems and Pretrsatment Rules, p. 471,
1241

Tuberculosis Control Requirements for Employeas of
Schools and Day Care Pacilities, p. 1303

and other rules - Hazardous Waste - Exportation of
Hazardous Waste - HSWA Cluster I Regulations, p. 2330
and othar rules - So0lid and Hazardous Waste - Wood
Preserving Operations, p. 1547, 2162

and other rules - Solid and Hazardous Waste - Boiler
and Industrial Furnace (BIF) Regulations, p. 2567,
445, 1911, 2502

and other rules - Hazardous Waste - Definitions
Related to Hazardous Waste Regulation - Requirements
for Counting Hazardous Wastes - Issuance and

Effective Date of Permits, p. 1736, 2164

TRANSPORTATION, Department of, Title 18

18.7.105

18.12.101

and other rule - Encroactment of Mailboxes and
Newsgpapsr Delivery Boxes on Highway Rights-of-Way,
p. 1198, 1868

and other rules - Transfar of Aeronautics and Board
of Aeronautics Rules from Department of Commerce to
Department of Transportation, p. 2551

20.3.202

20.3.412
20.7.201
20.7.1101
20.14.302

20.14.501

and other rules - Definitions - Organization and
Managemant - Pergonnel - Staff Development and
Certification - Seven Treatment Component
Requirements, p. 849, 1477

and other rules - Certification System foxr Chemical
Dependency Personnel, p. 2633

and other rules - Resident Reimbursement at Community
Correctional Centers, p. 1454, 2286

Conditions on Probation and Parole, p. 977, 1482
and other rules - Application for Voluntary
Mnissions to the Montana State Hospital, p. 9739,
1483, 2287

and other rules - Certification of Mental Health
Professional Parsons, p. 865, 1485

(Board of Pardons)

20.25.101

and other rules - Revision of the Rules of the Board
of Pardons, p. 28&39
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JUSTICE. Department of, Title 23

I Drug Abuse Resistance Education (DARE) Trust Fund,
p. 2452

I-II Paace Officer Standards and Training - Public Safety
Communications Officers, p. 1086

I-v Investigative Protocol by the Department of Justice

in the Performance of its Investigative
Regpongibilities, p. 2117, 2466

1.3.206 and other rules - Amendment of Model Rules and Forms
Attached to the Modsl Rules, p. 770, 1242

23.7.105 and other rule - Adoption of the Uniform Fire Code,
International Conference of Building Officials - 1991
Edition of the UFC Standards, p. 1202, 1759, 2074

23.12.101 and other Tules - Department of Justice
Standardization of Criminal BEHistory Information
Collection - Implemantation of an Arrest Numbering
System, p. 2246

23.14.404 Peace Officers Standards and Training, p. 2450

23.17.314 Physical Performance Requirements for the BRBasic
Course, p. 1457, 2075

24.11.475 Unemployment Ingsurance - Approval of Training,
p. 1570, 2076

24.11.813 and other rules - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 2344

24.11.814 and other rule - What is Classifled as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 1577, 1949, 2251

24.16.9007 Prevailing Wage Rates - Building Construction,
p. 873, 2165

24.29.706 Exclusions from the Definitions of Employment in the
Unemployment Insuranca and Workers’ Compensation
Acts, p. 1573, 1948, 2250

STATE LANDS. Department of. Title 26

I-XI Regulations for Forest Practices in the Streamside
Management Zone, p. 2252

26.4.301 and other rules - Regulation of Coal and Uranium
Mining and Prospecting, p. 2260

LIVESTOCK, Department of, Title 32

32.2.401 Imposition of a Pae Partaining to Inspection of Game
Farm Animals, p. 2348
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36.12.101

36.12.1010

Requiring Measuring Devices on  Watercourses
Identified as Chronically Dewatered, p. 2454

and other rules - Definitions - Forms - Application
Special Fees, p. 874, 1615

and other rule - Definitions - Rejection,
Modification or Conditioning Parmit Applicatiocns in
the Musselshell River, p. 519, 1396

(Board of Oil and Gas Conservation)

I-IVII

36.22.302

Underground Injection Control Program for Class II
Injection Wells Under the Federal Safe Drinking Water
Act (SDWA), p. 521, 2171

and other rules - Dafinitions - Bonding of 0il and
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950

38.5.3345

Pictorial Information Requirements, p. 296, 1760
and other rule - Fuel Cost Surcharge - Temporary Rate
Reductions - Defining "Miles", All Regarding Motor
Carrlars, p. 2121, 2647

and other rules - Establishing Policy Guidelines on
Integrated Least Cost Rescurce Plapning for Electric
Utilities in Montana - Cogeneration and Small Power
Production, p. 1846, 2269

Change In Custamer’s Interexchange Carriers -
Deferring of Implementation Until January 1, 1993,
p. 298, 1400

REVENUE, Department of, Title 42

I
I

I-II
I-IX
I-III
I-Iv

I-v
42.2.201
42.11.211
42.11.211
42.12.122

42.14.102
42.14.102
42.15.112

Dalinquent Tax Accounts and Non-Collection Actions,
p. 532, 1243

Imposition of Generation-Skipping Transfer Tax,
p. 535, 1246

Liquor Licenses, p. 778, 2192

and other rules - Liquor Licenses, p. 537, 1244
valuation for Commercial Property, p. 1955

Recycled Material as it Applies to Income Tax,
p. 783, 2186

Forest Land Property Taxes, p. 1227, 2650

Taxpayer or Licensee Lists, p. 1460, 2077

and other rules - Liquor Division, p. 2492

and other rules - Liquor Division, p. 1998

and other rules - Suitability of a Premises for
Liquor Licemses, p. 544, 2187

and other rules - Miscellaneous Taxes, p. 2350
Accommodations Tax, p. 1739, 2393

and other rules - Income Tax Returns and Tax Credits,
p. 2005, 2555
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42.15.116
42.15.116
42,15.118
42.16.104
42.17.112
42.17.301
42,18,105
42.16.105

42.19.402
42.20.454
42.21.106
42.22.101
42.22.103
42.23.211

42.24.102
42.31.110

42.31.110

42.31.404
42.32.104

42.38.101
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Net Operating Loss Computations, p. 2023, 2556

Net Operating Loss Computations, p. 775, 1245
Exempt Retirement Limitation, p. 2353

Interast on Unpaid Tax, p. 2012, 2557

and other rule - Withholding, p. 2014, 2558

and other rules - Estimated Tax Payments, p. 1988
and other rule - Montana Reappraisal Plan, p. 2490
and other rules - Montana Appraisal Plan for
Residential and Commercial Property, p. 1221, 2078
and other rules - ¥Property Taxes for Low Income
Property - Epnergy Related Tax Incentives - New
Industrial Property, p. 2016, 2559

Market Value for Property, p. 1207, 1763

and other rules - Property Taxas for Market Value of
Personal Propexty, p. 1971, 239%4

and other rule - Situs Property for Centrally
Assessed Railroads, p. 2356
and other rules - Property Taxes for Centrally

Assessead Property, p. 1959, 2560

and other rules - Corporation License Tax Division,
P. 1209, 1764

and other rules - Subchapter S, p. 1741, 2395

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994, 2563

and other rules - Untaxed Cigarattes Under Tribal
Agreemants, p. 1217

Emergency Telephone Service Fee, p. 2010, 2569

and other rules - Resource Indemnity Trust Taxes, p.
1203, 1766

and other rules - Abandoned Property, p. 1744, 2570

SECRETARY OF STATE, Title 44

I-IX

1.2.419

Voting by Pacsimile Transmission for Members of the
United States Military Service, p. 1461, 1870
Filing, Compiling, Printer Pickup and Publicatiom
Schedule for the Montana Administrative Ragistar for
1993, p. 2270, 2652

(Commissioner of Political Practices)

44.10.331

Limitations on Receipts for Political Committees to
Legislative Candidates, p. 389, 1871

24-12/24/92

and other rules - Kids Count and Early Periodic
Screaning Diagnosis and Treatment Services, p. 2359
Statistical Sampling Audits, p. 2272

At-Risk Child Care Program, p. 1089, 1767

and other rules - Targeted Case Management for
Children and Adolescents, p. 548, 1248

Passport to Health Program, p. 998, 1231, 2288
Medicaid Home and Community Serviceas for Peraons Who
are Developmentally Disabled, p. 880, 1490
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46.12.515

46.12.565
46.12.570

46.12.801
46.12.1222
46.12,3803
46.12.3803
46.13.201

46.25.101
46.25.727

46.25.742
46.30.1501
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and other rules - Hearing Procedures for Medicaid
Providers, p. 1094, 1496

and other rules - Vocational Rehablilitation -
Extended Employmant and Independent Living Programs,
p. 1306, 2572

and other rules - Ald to Families with Dependent
Children Disqualification for Praud, p. 1464, 2080
Aid to Families with Dependent Children Provision for
Living with a Specified Relative, p. 899, 1247

and other rules - AFDC Standards of Assistance,
p. 2025, 2396

A¥DC Standards of Assistance, p. 985, 1494

Title IV-A Day Care for Children, p. 2125, 2469
Transitional Child Care, p. 1750, 2200
Self-Initiated Education or Training, p. 2460

and other rule - Exclusion of Nedicaid Coverage of
Infertility Treatment Services, p. 982, 1105, 1401
and other rule - Medicaid Coverage of Respiratory
Care - Chemical Dependency and Chiropractic Services
for Children in Kids Count/Early and Periodic
Screening Diagnosis and Treatment (EPSDT) FProgram,
p. 902, 1402

and other rules - Private Duty Rursing, p. 2127, 2653
and other rules - Medicaid Payments to Mental Health
Centers, p. 991, 1404

and other rules - Durable Medical Equipment, p. 1129,
1872

and other rules - Medicald Nursing Facility
Reimburgement, p. 1106, 1617

Madically Needy Income Standards, p. 2033, 2398
Medically Needy Income Standards, p. 905, 1256, 1405
and other rules - Low Income Energy Assistance
Program, p. 1580, 2201

and other rules - General Relief, p. 2035, 2584

and other rule - General Relief Assistance - General
Relief Medical, p. 896, 1407

Eligibility Requirements for Gemeral Relief Medical,
p. 787, 1257

and other rules - Child Support, p. 403, 1648
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boaras,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possiblae.

One directive of HB 424 was that the Secretary of State
publish monthly: in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in November, 1992, are
published. Vacancies scheduled to appear from January 1,
1993, through March 31, 1993, are also listed, as are current
recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

INPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
December 4, 1992.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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