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The Montana Administrative Registar (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealad rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF PLUMBERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.44.412 FEE SCHEDULE
to fees )

NO PUBLIC HEARING CONTEMPLATED

TO: All Intereated Perscns:

1. On December 26, 1992, the Board of Plumbers proposes
to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

8.44.412 FEE SCHEDULE

(1) through (3) will remain the same.

(4) 1Initial license fee 4500
prorated by quarter

75.00

{b) Master 225.00
{8) Renewal fee 8586
{a) Journevman 25.00
125.00

(6) will remain the same."
Auth: Sec. 37-1-134, 37-69-2Q2, MCA; IMR, Sec. 37-1-
134, 37-69-202, 37-69-307, MCA

REASON; This amendment is being proposed to keep fees
commensurate with program area costs. Due to the increase in
the number of complaints filed against master plumbers by the
field inspectors for violation of the code and licensing laws,
the board is devoting a majority of its time jinvestigating
these complaints. Based on this finding the proposed fee
change is to distribute costs more effectively.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Plumbers, 1218 East Sixth Avenue, Helena, Montana
59620, to be received no later than 5:;00 p.m., December 24,
1982,

4. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
regquest for a hearing and submit the request along with any
comments he has to the Board of Plumbers, 1218 East 8ixth
Avenue, Helena, Montana 59620, to be received no later than
§:00 p.m., December 24, 1992.

5. If the board receives requests for a public hearing
on the proposed amendment f£rom either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
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from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 90 based on the
900 licensees in Montana.

BOARD OF PLUMBERS
ROBERT NAULT, CHAIRMAN

BY:

ANNIE M7 BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTO%, RULE REVIEWER

Certified to the Secretary of State, November 16, 1992.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment of a rule pertaining ) PROPOSED AMENDMENT OF 8.70.101

to uniform building code ) INCORPORATION BY REFERENCE OF
). UNIFORM BUILDING CODE

TO: All Interested Persons:

1. On December 17, 1992, at 9:00 a.m., in the downstairs
conference room of the Department of Commerce Building, 1424 -
9th Avenue, Helena, Montana, a public hearing will be held to
congider the proposed amendment of the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

B CORPORATION BY REFERE
CODE (1) through (c) will remain the same.

(d) Subsections (b) and (¢) of section 304 of the
Uniform Building Code, 1991 BEdition, are amended to read as
follows:

Sec. 304.(b) Permit fees. The fee for each permit shall
be as set forth in Table No. 3-A.

Sec. 304.(c) Plan review fees: When a plan or other
data are required to be submitted by subsection (b) of section
302, a plan review fee shall be paid. Said plan review fee
shall be 25 percent of the building permit fee as set forth in
Table No. 3-A. When only plan review services are provided,
the plan review fee shall be 65t of the building permit fee as
set forth in Table No. 3-A.

The determination of value or valuation under any of the
provisions of this c¢ode shall be made by the building
official. The value to be used in computing the building
permit and building plan review fees shall be the total value
of all comstruction work for which the permit is issued as
well as all finish work, painting, roofing, electrical,
plumbing, heating, air conditioning, elevators, fire-
extinguishing systemg and any other permanent equipment.
Whenever the building official is in the state of Montana,
acting through the department of commerce, building codes
bureau, the value or valuation of a building or structure
under any of the provisions of this code will be determined
using the cost per square foot method of valuation and the
cost per square foot figures for the type and quality of
congtruction listed in the most current "Building Valuation
Data" table published by "International Conference of Building
Officials Building Standards® magazine, the trade magazine
published by the Intermational Conference of Building
Officials, as modified by the regional modifiers set forth in
said "Building Valuation Data® table. The building codes
bureau may, for public buildings or projects that exceed
$25,000 in building value, use firm bids for establishing the
building valuation as an alternmative to using "Building

MAR Notice No. 8-70-7 22-11/25/92



-2485~

Valuation Data" table when such bids include all construction
work associated with the building as described earlier in this
section and the bidding process is determined as having been
open and competitive. Valuation of projects may also be based
on firm total project contract amounts if the entire project
is contracted and such contracts cover all construction work
associated with the building as described earlier in this
section, provided this contracted valuation is less than 75%
of the valuation as determined by use of "Building Valuation
Data" table., Valuation of remodel and/or addition projects,
where use of "Building Valuation Data' table is not
appropriate, will be based on use of typical and reasonable
construction costs. When only plan review fees are charged,
the building valuation for determining fees will be based on
the design professional's preliminary cost estimate, if such
estimate is available or "Building Valuation Data" table, if
such estimate is not available. As provided in ARM 8.70.208,
local governments certified to enforce the state building code
may establish their own permit fees. Local governments may
also eacabllsh the1r own method of bulldlng valuatlon During
(L= 115 R {4 L~

Auth: Sec. 50-60-104, 50-60-203, MCA; IMP, Sec. 50-60-
103, 50-60-104, 50-60-108, 50-60-109, 50-60-203, MCA

: The Bureau is proposing this amendment to reduce
revenueg received from issuance of building permits to levels
currently needed for support of the Building Codes Bureau
programs.

3. Interested persons may present their data, views or
arguments, either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to the
Building Codes Bureau, 1218 East Sixth Avenue, Helena, Montana
59620, to be received no later than December 24, 19%2.

5. Rick Kopel, attorney, has been designated to preside
over and conduct the hearing.,

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF

Q‘M' 2t ’M BY: é 244" !Zz . M
ANNIE M. BARTOS, ANNIE M. BARTOS, CHIEF COUNSEL

RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 16, 1992.
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BEFORE THE MONTANA STATE LOTTERY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.127.101 ORGANIZATIONAL
to the organizational rule and ) RULE AND 8.127.407 RETAILER
retailer commigsiong and the } COMMISSION AND THE ADOPTION
adoption of a new rule pertain-) OF NEW RULE I SALES STAFF
ing to sales staff incentive )  INCENTIVE PLAN

plan }

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 26, 1992, the Montana State Lottery
proposes to amend and adopt the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.127.101 ORGANIZATIONAL RULE (1) and (2) will remain
the same.

(3) The cammission consists of five members appointed by
the governor. The commission is allocated to the department
of commerce for administrative purposes as prescribed by 2-
15-121, MCA. The names and addresses of the members of the
commission are as follows:

Ward Shanahan, P.O. Box 1715, Helena, Montana 59601

Becky Erickson, 114 Lomond, Glasgow, Montana 59230

Dwajne Iverson, 301 1st Street South, Shelby, Montana
59474

T Da—a T v ¥
David Kasten. SR 277. Box A-i4. Brockway. Montana 59214
William J. Ware, 221 Breckenridge, Helena, Montana 59601

(4) The director of the Montana Lottery is appointed by
the governor. The director is Zoanm—htewood .
2525 North Montana, Helena, Montana 59601, The assiptant
director for security is appointed by the lottery director.
All other employees are hired by the lottery director. A
chart of the organization of the lottery is attached as the
following page and by this reference is herein incorporated."
Auth: Sec. 23-7-202, MCA; IMP, Sec. -7-

REASQON: Change is proposed to this rule because of the
appointment of a new Commigsioner and Director by the
Governor, and also to incorporate the updated organizational
chart.

"8,127,407 RETAILER COMMISSION (1) Each retailer is
entitled to a bage commission of me-mewe—phan 5% of the face
value of tickets and chances that +hey he purchaseg from the
lottery and de doeg not return. However, to further the sale

MAR Notice No. 8-127-8 22=11/25/92
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of lottery productg, the lottery commission may adopt rules
providing additional commissions to sales agents based on
incremental sales, a8 follows:

3 B_Z ) AL
Auth: Sec. 23-7-202, 23-7-301, MCA; IMP, Sec. 23-7- )

MCA

REASON; As presently:stated, this rule does not accurately
reflect the payment of base commissions, and further, bonus
commigsions, to the lottery instapt ticket retailers. The
Lottery Commission adopted this rule on September 11, 1989,
and the rule was implemented effective September 29, 1989.
However, it failed to clearly identify the actual base bonus
paid to retailers (5%), and that additional bonuses are paid
based on incremental increases in sales. Neither did the rule
identify the method of determining how the bonus was applied.

Application of thise rule to the sales of lottery tickets
has been shown in Montana, as well as other lottery states, to
significantly increase sales. Sales incentives have also been
applied in the private sector.

3. The proposed new rule will read as follows:

"I_SALES STAFF INCENTIVE PLAN (1) In order to further
the sale of lottery products, the lottery commission adopts
the following sales incentives and bonus plans for lottery
sales staff. Incentive pay will be based on incremental
increases in lottery ticket sales, as specified by the
commigsion. Lottery bonuses will be based on recruiting and
retaining new retailerg, as specified by the commission.

{a) Field sales staff will receive a bonug of $20 for
each new retailer recruited to sell lottery products,
providing the retailer stays active for at least 90 days.
Bach field sales staff person will alsoc receive a 1%
commission for each ingtant ticket delivered, less returns, to
the new retailer during the first gix months of sales,
excluding the first 2,000 tickets. Existing lottery chain

22-11/25/92 MAR Notice No. 8-127-8
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accounts will be excluded from this new retailer bonus for new
stores added to the chain account.

({b) Field sales staff, the sales manager and the
accounts manager will receive incentive pay, up to 3% of their
angual salaries based on incremental increases in ticket
sales.

(1) The sales period will be the instant ticket sales
period established for each new game introduction, a period
generally running six weeks. For the field pales staff, each
employee's individual base  will be calculated by totalling
the retailer bases within his respective gales regions. The
sales manager and accounts manager's bases will be the total
of all retailer bases within the state.

(ii) ¥When an employee's sales increase by 10% or more
over his base sales, the employee will receive incentive pay
of 1% of his annual salary.

(iii) When an employee's sales increase by 20% or more
over his base sales, the employee will receive incentive pay
of 2% of his annual salary.

(iv) When an employee's sales increase by 30% or more
over his base sales, the employee will receive incentive pay
of 3% of his annual salary.

(c) Employee sales bages may be adjusted annually at the
discretion of the commigsion."

Auth: Sec. 23-7-202, MCA; IMP, Sec. 23-7-202, MCA

REASON: Section 23-7-202(10) requires the Montana Lottery
Commission to implement rules to pay sales incentives or
bonuses to lottery sales staff. In February 1990, the Montana
Lottery Commission approved payment of bonuses and incentives
to the Lottery's field staff. Due to an oversight and a
change in administration, rules were not completed at that
time, although the procedures for paying field staff
commissione and bonuses were implemented.

At the September 11, 1992, Lottery Commission meeting,
the Commission gave approval to extend the sales incentive
plan for the accounts manager and sales manager.

The benefits to the state are increases in the sale of
lottery tickets, and increases in the net revenue generated by
the Lottery for the School Equalization Account and the Board
of Crime Control. Unless there are significant incremental
increases in sales, no incentive or bonus pay ies awarded.

4. Interested persons may present their data, views or
arguments concerning the proposed amendments and adoption in
writing to the Montana State Lottery, 2525 North Montana,
Helena, Montana 59620, to be received no later than 5:00 p.m.,
December 24, 1992,

5. If a person who is directly affected by the proposed
amendments and adoption wighes to present his data, views or
argquments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any commente he has to the Montana State Lottery,
2525 North Montana, Helena, Montana 59620, to be received no
later than 5:00 p.m., December 24, 1992.

MAR Notice No. 8-127-8 22-11/25/92
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6. If the Lottery receives requests for a public hearing
on the proposed amendments and adoption from either 10 percent
or 25, whichever is less, of those persons who are directly
affected by the proposed amendment, from the Administrative
Code Committee of the legislature, from a governmental agency
or subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 81 based
on the 8l1 retailers and sales staff in the state of Montana.

- MONTANA STATE LOTTERY
SANDRA GUEDES, DIRECTOR

BY:

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

-

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 16, 1992.

22~-11/25/92 MAR Notice No. 8-127-8
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42.18.105 and 42.18.123) AMENDMENT of ARM 42,18.105
relating to the Montana ) and 42.18.123 relating to
Reappraisal Plan )} the Montana Reappraisal Plan

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On January 15, 1993, the Department of Revenue proposes
to amend ARM 42.18.105 and 42.18.123 relating to the Montana
reappraisal plan.

2. The rules as proposed to be amended provide as follows:

42.18.105 MONTANA REAPPRAISAL PLAN {1) The Montana
reappraisal plan CORsists OF Seven parts: residential
appraisal, commercial appraisal, agricultural and timber
appraisal, industrial appraisal, certification and training
requirements, wmanuals, and progress reporting. The Montana
reappraisal plan implements the legislature's cyelical
reappraisal program anmd—the—anmmuat—szies——assessment—ratioc

} set forth in 15-7-111, MCA.

{(2) The Montana reappraisal plan provides for the
valuation of residential property, commercial property,
agricultural and timber forest land property, and industrial
property. A-mew The computer assisted mass appraisal system
(CAMAS) will be implemented to assist in the valuation process.
The department will determine a new appraised value for each

7 residential, i 7 commercial
Improvemenmt—each % —and each industria’f
lang and improvements, and agricultural improvements by December
31, 1992, The degrtment wﬁI determine a new aggcraised value
for each parcel of agricultural land and Forest land by December
31, 1993, Existing agricultural land valuation schedules will
be reviewed and updated, as provided in 15-7-201, MCA.
Taxpayers will receive a notification of their new appraised
value by June 15, 1993 except for agricultural and forest
property owners who will receive their new appraised values by
June 15, 1984, Taxpayer—reva

AUTH: 15-1-201 MCA; IMP: 15-7-111; 15-7-133; and 15-7—.134
MChA.

42.18.123 MANUALS (1) For residential and agricultural
/forest lands new construction, the January 1, 1982 Montana
Appraisal Manual will be used through tax year 19932.

(2) through (5) remain the same.

MAR Notice No. 42-2-533 22-11/25/92
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AUTH: 15-1-201 MCA; IMP: 15-7-111 MCA.

3. The above rules are proposed to be amended in order to
comply with HBS2 of the July 1992 special session which amended
15-7-111, 15-7-133 and 15-7-134, MCA.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than December 28, 1992.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than December 28, 1992.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 0% or 25, whichever is
less, of the perscns who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

CL! ON DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.

22-11/25/92 MAR Notice No. 42-2-533
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THEE MATTER OF THE AMENDMENT
of ARM 42,11.211, 42.11.212,

} NOTICE OF PUBLIC HEARING ON
) THE PROPOSED AMENDMENT of ARM
42.12.102, 42.12.103, 42.12.104,) 42.11.211, 42.11.2312, 42.12.
42.12,131, 42.12.141, 42.12.207,) 102, 42.12.103, 42.12.104,
42,12.313, 42.13.40); and NEW ) 42.12.131, 42.12.141
RULES I and II relating to the ) 42.12.207, 42.12.313,
Liguor Division ) 42.13.401; and NEW RULES I
) &nd II relating to the Liguor
) Division

T0: All Interested Persons:

1. This proposal was noticed with no hearing contemplated
at page 1998 in MAR issue No. 17 on September 10, 1992.
However, since the department has received a request for a
hearing from the public, on December 16, 1992, at 9:30 a.m., a
public hearing will be held in the Fourth Floor Conference Room
of the Mitchell Building, at Belena, Montana, to consider the
amendments of ARM 42.11.211, 42.11.212, 42,12.102, 42.12.103,
42.12.104, 42,12.131, 42.12.141, 42.12,207, 42.12,.313, and
42.13.40); and adoption of new rules I and II relating to the
Liquor Division.

2. The rules as proposed to be amended provide as follows:

42,11.211 REGISTRATION OF REPRESENTATIVES (1) Any person
acting as a representative of a vendor must be registered with
the department by a vendor in accordance with the provisions of
ARM 42.11.212 through 42.11.215 amd—imve-—beemr—issued

(2) (a) through (c) remain the same. o )

(d) mnot a rgaiden; of Montana withinr—36—days—of

(3) remains the same. )

i An-app&i=at:wm—tw-1tg&ster—t—representatrve—mqst~be
accompamied—by—two—Tretent-—umrounted—photographs—i—inches

(é). (6), and (7) are renumbered (4), (5); and (6).

ROUTH: 16-1-303, MCA; IMP: 16-3-103, MCA.

42.11.212 RESTRICTION ON NUMBER OF REPRESENTATIVES
(1) remalins tEe'samg.

romite ahe et her—be—i 3

MAR Notice No. 42-2-534 22-11/25/92
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. b} 3 . . iz N : " : :
AUTH: 16-1-303, MCA; IMP: 16-3-103, MCA.

42.12,102 SUPPORTING DOCUMENTATION -- PUBLIC CONVENIENCE
AND NECESSITY (1) remains the same.

~ {a) any at¥ new retail sii-beverages license including a 16~4-
204, MCA, ~beverages licgnse: or

ft7——t—ﬂew—1ttaii—on—premfses—beer—iicense—for—use—at—t
corporate—city-boundaries a transfer of location of an existing
licensed premises.

(2) remains the same

{3) The department will find that the evidence supports
the public convenience and necegsity of the application where it
Indicates that the issuance of the license will materiall
promote the guSiic's aEiIitx to engage in the iicensed actIvitx.
This etermination involves an evaluation o a variety o
criteria, including all together the business abllities and
character of the appllicant, the demand for Services in the area
to be served, the impact on existing retall alcoholic beverages
Ilcensees, and an agverse Impact on the area to be served, No
Eingle factor 1s a necessary or sufficient indicator of public
convenience and necessity.

AOTH: Sec. 16~1-303 MCA; IMP, Sec. 16—4~105 and 16-4-203 MCA.

42.12,103 SUPPORTING DOCUMENTATION —- CORPORATE APPLICANTS
{1) A corporate applicant applyving for a retall on-
prenises consumption alcohollic beverages license must provide
with its application a sworn statement by an officer or director

attestin that the corporation meets the licensing criteria in
section 16-4-401(2), MCA.

{2) A corg?rate agglicant applying for a retail off-
premises consumption alcoholic beverages Jicense must provide
with its application a sworn statement by an officer or director

attesting that the corporation meets the licensing criteria in
section 16-4-401(3), MCA.

{3] A corporate applicant applying for a license that
permits the manufacture, 1 rting or wholesaling of an
alcoholic beverage must provide with its application a sworn
statement by an officer or director attesting that the
corporation meets the licensing criteria in section 16-4-201(4),
MCA.

t+r (4) A corporate application other than one whose

tock is liste

s i on a national exchange or a corporation with
more than 10 stockholders shall 1.st:

{a) the names, dates of birth and social security numbers
of all owners of the 1ssued stock, directors and officers;

{b) the amoomwt—number of shares of stock owned by each
stockholder; and

({c) the residence addresses of all stockholders, directors

22-11/25/92 MAR Notice No. 42-2-534
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and officers.
AUTH: Sec. 16-1-303, MCA; IMP. Sec. 16-4-203, MCA.

42.12.104 HSWWM&“
HEDBEE (1) Upon recelpt of the most recent census taken under
the

irection of congress or the most recent population
estimates published by the bureau of the census, United States
department of commerce, the department of revenue will determine
the availability of any alcoholic beverage licenses subject to
a quota system. The department will publish notice of increases
in the availability of alcoholic beverages licenses subject to
; guota limitation if the quota of licenses had previously been

1lled.

{2) 1In determining the availability of such licenses, the
department will wutilize only those boundaries that are
recognized by the bureau of the census.

(3) The department will determine whether a license is
available for a license applicant based on the verified census
data_in the department’s possession on the date the department
received the application except when the department has
published a notice of avajilability of a license three months
efore or after recelpt‘gf'the application, in which case, the
verifled census data 1n the department’s poasession on the date
the notice is published shall be _used. Census data 18 verified
when the department has confirmation the federal census bureau
has declared the census data to be official, the department has
calculated the license guotas Erom the offiéIhl census data, and
the department has_placed the revised quotas on File. AUTH:
Sec. 16-1-303 MCA; IMP, 16-4-105, 16-4-106, 16-4-201, 16-4-203,
and 16-4-502 MCA.

42.12.13)1 APPLICATION FOR LAST AVAILABLE LICENSE IN QUOTA
ARER “(1) wWhen the liquor division receives an application for
the 1last available license in a quota area, the following
procedures apply:

{a) The applicant will be advised, in writing, that he has
applied for the last available license and may choose to direct
the license bureau to:

(1) publish notice of the last available license and set
a final date for receipt of al) applications for that license;
or

(ii) continue processing the application with the
knowledqe that 1f another application ie received before his
application is approved the gepartment will publish notice Of
the Jlast avallable license and set a deadline for receipt of all
apglgcatxons for that license.

= aAll applications timely received at the liquor
division o ice 'or postmarked on or before the final date for
receipt of all applications will be considered; and

2 hen more than one application is filed, a public

hearing shall be conducted in accordance with the provisions of
the Montana Administrative Procedure Act.
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AUTH: 16~1-303, MCA; IMP: 16-4-105 and 16-4-201, MCA.

42.12.141 CORPORATE LICENSES (1) No alcoholic beverages
license shall be Iissued to a Montana corporation unless the
following requirements are met:

t¥r (a) The corporation was organized and has existed as
a Montana corporation or has been authorized to do business in
Montana for—at—teast—360—days prior to making application for an
alcoholic beverages licenset; and

+2¥ (b) The corporate application must be accompanied by
a copy of the corporation's certificate of incorporation issued
by the secretary of state.

AUTH: 16-1-303, MCA; IMP: 16~4-401, MCA.

42.12.207 APPLICATION AFPROVED SUBJECT TO FINAL INSPECTION
OF PREMISES (1) remains the same,

{2) If, upon investigation, the department determines the
applicant is gualified to own a license and it appears that the
proposed premises, based on sufficient evidence provided by the
applicant, meets all criteria for suitability, the department
may enter a final agency decision conditionally approving the
application., The conditional approval is subject to a final
inspection of the completed premises conducted by department
investigative personnel, state or local health officials, or
state or local building codes personnel and state or local fire
code officials.

(3) through (7) remain the same.

. AUTH: 16-1-303, MCA; IMP: 16-4-104, 16-4-106, 16-4-201,
16-4-402, and 16-4-404, MCA.

42.12.313 WINE OR BEER TASTINGS (1) #ny—personr

[
furmished: Wine tastings must be conducted by a retail

licensee, special permittee or caterin ermittee,
(5) In no case can a wine EIstriéutor, a beer wholesaler,
a winery\wine Importer or a brewer\beer 1mgorter conduct a wine
tasting other than a domestic winery as allowed under 16-3-411,
MCA.,

t2¥ (3) This rule shall not apply to wine tastings which
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are held in a private home wherein no consideration,
remuneration, contribution, donation, gift, or any other money
or thing of wvalue is 8olicited or charged for entry or
attendance and which do not viclate the provisions of 16-6-306,
MCA.

AUTH: 16-1-303, MCA; IMP: 16-4-105 MCA.

42.13.401 TIMPORTATION OF WINE (1) and (2) remain the
same.

(3) Each winery or importer registration must be:

{(a) submitted on forms supplied by the liguor division;

{b) accompanied by a $25 fee; and

(c) renewed annually on or before duly October 1.

(4) Any winery or imPortet failing to renew or—not

will be subject to cancellation or suspension as provided in 16-
4-107, MCA,
AUTH: 16-1-303, MCA; IMP: 16-4-107, MCA.

3. The rules as proposed to be adopted provide as follows:

ROULE I SEVEN DAY CREDIT LIMITATION (1) A Montana
brewer\beer Importer license, a beer wholesaler 1license, a
Montana winery\wine importer registration or a table wine
distributor license will be suspended or revoked if credible
evidence demonstrates that a brewer\beer importer, a winery\wine
importer, a wholesaler or distributor extended credit to a
retail licensee for more than seven days.

(2) A retailer's license will be suspended or revoked if
credible evidence demonstrates that the retailer accepted credit
extended by a brewer\beer importer or a beer wholesaler for more
than seven days for the purchase of beer.

(3) The first day of the seven day credit periocd begins at
8:00 a.m. on the day after the delivery.

(4) Criteria which demonstrates credit has been extended
are:

(a) wholesaler delivered product to retailer;

{p) retailer or wholesaler do not have documentation of
payment ;

(c) wholesaler has been without payment for more than
seven days; and

(d) wholesaler does not have documentation of efforts to
collect payment; or

(e} (a)r (b), (c) and the wholesaler has no documentation
to show further product delivery was terminated.

(5) Criteria which demonstrates credit has been accepted
are:

{a) wholesaler delivered product to retailer;

(b) retailer or wholesaler do not have documentation of
payment;

(c) wholesaler has been without payment for more than
seven days; .
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(d) product has not been returned by retailer.
AUTH: 16-1-303, MCA; IMP: 16-3-243 and 16-3-406, MCA.

RULE TI CLOSING HOURS DUE TO CHANGE TO OR FROM LIGHT
SAVINGS TIME (1) Hours of operation ghange twice yearly dbe to
daylight savings time. The change in time will occur at 2:00
a.m., therefore:

{a) In the fall the establishment must close at 2:00 a.m.
and then set the clock back to 1:00 a.m.; and

(b) In the spring the establishment must close at 2:00
a.m, and then set the clock forward to 3:00 a.m.

AUTH: 16-1-303, MCA; IMP: 16-3-304, MCA.

4. Section 2-4-314, MCA, requires each agency to conduct
& biennial review of its rules. The amendments and adoptions of
the above rules are the result of this review for the Liquor
Division.

New rule 1 is proposed to make it clear there is a
distinction in the circumstances under which a retailer is
subject to the 7-~day credit limitation when receiving product
from either a beer wholesaler or a wine distributor. The rule
explains the criteria that demonstrates when the wholesaler has
extended credit to the retailer and when the retailer has
accepted credit from the wholesaler, establishing a violation of
the 7-day credit law. It also defines the day and time of the
beginning of the 7 days and provides the penalty for violating
the 7-day credit law.

New rule II is proposed to explain when a licensee must
close his establishment during the year when the time changes
for daylight savings time. In the past prior to the time
change, the license bureau has received many calls inguiring
about when an establishment selling alcoholic beverages must
close. The rule is proposed to clarify this gquestion,

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arqguments may alsoc be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than December 28, 1992,

6. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

;;zg fﬂg%éON é%%zs ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF

of a rule pertaining to fees ) 8.4.301 FEES AND THE

and the adoption of new rules ) ADOPTION OF NEW RULES
pertaining to direct entry }  PERTAINING TO DIRECT ENTRY
midwifery apprenticeship ) MIDWIFERY APPRENTICESHIP

TO: All Interested Persons:

1. On September 24, 1992, the Board of Alternative
Health Care published a notice of public hearing at page 2106,
1992 Montana Administrative Register, issue number 18, on the
proposed amendment and adoption of the above-stated rules.
The public hearing was held on October 27, 1992, in Helena,
Montana.

2. 'The Board has amended ARM 8.4.301 and adopted new
rule II (8.4.503) exactly as proposed. The Board has adopted
new rule I (8.4.502) as proposed, but with the following
changes:

"I DEFINITIONS (1) will remain the same asg proposed.
(2) "Morbidlty means AbEaIBQhQGICBL_QQBDIIIQE_QE_IHE

AND POSTPARTUM PERIODS WHICH REOUIRRS eIi tranefers of care o
a physician, transports to a hospital, apd/qQr emergency
measuress, 1his, or client refusal to refer to transfer care,
whieh shall be reported to the board within 72 hours, on a
form prescribed by the board.

(3) will remain the same ag proposed."

Auth: Sec. 37-27-105, MChA; IMP, Sec. 37-27-205, 37-27-
320, MCA

3. The Board has thoroughly considered all commentg and
testimony received. ‘Those comments and the Board's responses
follow:

ARM §.4.502

COMMENT NO, 1: The definition of morbidity should follow a
dictionary definition such as "state of being diseased"”
instead of the proposed rule language. Suggested language is:
" pathological condition of the mother and/or baby that
presents with symptoms peculiar to what is within normal
limits during the prenatal, intrapartum, and postpartum
periods which require transfer of care to a physician,
transport to a hospital, and/or emergency measures"; to be
followed by 72 hour reporting requirements.

The Board concurs with the comment and will amend
the rule as shown above.
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ARM 8.4.503
COMMENT NO, 2: Thirty three comments were received atating 25
supervised births should not be required to enter directly
into a level III apprenticeship, as many direct entry midwives
have not had any supervised births. 1Instead, the number of

births as primary attendant (unsupervised) could be raised to
40-50 as a requirement for entry into level III.

RESPONSE: Section 37-27-201(4), MCA, states the
qualifications for licensure as a direct entry midwife shall
include "experience acquired through an apprenticeship or
other gupervisory setting." This statutory requirement does
not allow the Board to promulgate a rule waiving the
supervigion requirement and recognizing non-supervised birth
experience. This statutory section also requires 25
supervised births as primary birth attendant, as a requirement
of licensure. The Board therefore proposed this same number
of births to enter directly into a level III apprenticeship,
instead of requiring more births for apprentice level III than
are required for licensure.

COMMENT NO, 3. Twenty-five comments were received stating the
two-year waiting period for a licensed direct entry midwife to
become a supervisor is too restrictive and is without
rationale, since these midwives have passed all requirements
to become licensed and do not need more qualifications to
become a supervisor.

RBSPONSE: Two years is the minimum time necessary for a
licensed direct entry midwife to gain experience necessary to
supervise an apprentice. The public welfare and safety would
not be protected by allowing newly licensed direct entry
midwives to supervise apprentices. Direct entry midwives from
out of state need the two years to gain unique Montana
experience, and direct entry midwives licensed through the
apprenticeship program need two more years to gain experience
before supervising and teaching new apprentices.

COMMENT NO. 4: The proposed two years requirement is unfair
to the public and to the direct entry midwives ineligible
under the education and experience exemption to take the first
exam and become an apprentice supervisor.

i All direct entry midwives who will be licensed
under the education and experience exemption by taking the
first exam already have sufficient experience to become
apprentice supervisors. Section 37-27-203, MCA, required
these applicants to certify 75 births as primary birth
attendant., Also see response to Comment No. 3, above.

Blimination of the proposed two year waiting
requirement would open up supervision opportunities to many,
including provisionally licensed direct entry midwives who may
otherwise be shut out.
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RESPONSE: See responsge to Comment No. 3, above.

No differentiation should be made between
direct entry midwives licensed under the education and
experience exemption, who may have acquired her experience in
an unsupervised setting, and direct entry midwives who havae
completed the necessary steps for licensure with pupervisionm,
as far as becoming a supervisor for apprentices.

RESPONSE: See response to Comments No. 3 and 4, above.

The rule contains a double standard by
allowing education and experience exempted direct entry
midwives, who took the first licensing exam, to have no
supervised birth requirements, while requiring supervised
births for all other license applicants.

RESPONSE: Section 37-27-203, MCA, set forth the experience
required for an exemption to educational and practical
experience regquirements at 75 births as primary birth
attendant. Section 37-27-201, MCA, spets forth the 25
supervised birth requirements for all other applicants for
licensure as direct entry midwives. ‘The Board may not exceed
nor otherwise waive these statutory regquirements in
promulgating rules to implement the statutes. AlsC Bee
response to Comments No. 3 and 4, above.

BOARD OF ALTERNATIVE HEALTH CARE
DR, MICHAEL BERGKAMP, CHAIRMAN

BY: é %;!5 laé. ; ;ﬂz;@
ANN . TOS, CHIEF COUNSEL

DEPARTMENT OF COMMERCE

(Do g 3%,

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, November 16, 1992.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF REPEAL OF RULES
11.2.401 AND 11.2.403
PERTAINING TO LOCAL SERVICE
AREAS AND LOCAL YOUTH
SERVICES ADVISORY COUNCILS

In the matter of the repeal
of Rules 11.2.401 and 11.2.4032
pertaining to local service
areags and local youth services
advisory councils.

TO: All Interested Persons

1. On August 27, 1992, the Department of Family Services
published notice of the proposed repeal of ARM 11.2.401 and
11.2.403 pertaining to local service areas and local youth
services advisory councils at page 1831, of the 1992 Montana
Administrative Register, issue no. 16.

2. Paragraph 2 of the notice published on August 27, 1992,
as referred to above, incorrectly set out ARM 11.2.402 in place of
ARM 11.2.403. There is no ARM 11.2.402 because that rule number
has been reserved. As is consistent with the notice as a whole,
only ARM 11.2.401 and ARM 11.2.403, were proposed for repeal. The
statutory authority for repealing these rules appears in the
notice, and the authority following "ARM 11.2.402" in paragraph 2
of the notice is intended to support repeal of ARM 11.2.403., 1In
addition, the authorizing statute cited in paragraph 2: Section
52-1-103(17), MCA, is corrected herein as Section 52-1-103(19),
MCA.

3. ARM 11.2.401 and ARM 11.2.403 have been repealed ag
proposed.

4. No comments were received.

DEPARTMENT OF FAMILY SERVICES

Tom Olsen, Director

Dbkl

n Melcher, Rule Reviewer

Certified to the Secretary of State, Novemberié , 1992.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAIL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of NOTICE OF AMENDMENT

rules 16.44.101, 16.44.102, OF RULES
16.44.105, B . AND ADOPTION OF
16.44.118, 16.44.120, 16.44,202, NEW RULES

)
)
)
16.44.302~306, 16.44.610, ) I THROUGH XIII
16.44.804 )
and new rules I through XIII )
dealing with boiler and industrial )
furnace (BIF) regulations ) (So0lid & Hazardous
) Waste)

To: All Interested Persons

1. On December 26, 1991, the department published a
notice at page 2567 of the 1991 Montana Administrative Regis-
ter, Issue No. 24, of the proposed amendment of the above-
captioned rules and proposed adoption of new rules. A subse~
quent notice was published March 12, 1992, at page 445 of the
1992 Montana Administrative Register, Issue No. 5, adopting
amendments to ARM 16.44.306 and deferring further action on the
balance of the proposal until a proper response to the extra-
ordinarily large number of comments could be made. An interim
notice was published on September 10, 1992 at page 1911 of the
1992 Montana Administrative Register, Issue No. 17, containing
the text of twelve proposed new rules containing the substance
of text that had been incorporated by reference in the original
proposal and offering additional time for public comment con the
new text.

2. After consideration of the comments received on the
proposed rules, the department has adopted and amended the
rules as proposed with the changes noted below (new material is
underlined and material to be deleted is interlined); and
amended, in addition, rules 16.44.10), 16.44.111, 16.44.116,
16.44.306, 16.44.612, and 16.44.701 to conform to changes made
to the noticed rules. The rules, as finally amended and
adopted, read as follows:

16.44.101 PURPOSE OF RULES (1) The purpose of the rules
in subchapters 1 through %6 11 of this chapter is to provide
for the control of all hazardous wastes that are generated
within, or transported to Montana for the purposes of storage,
treatment and disposal or for the purposes of resource conser-
vation or recovery.

(2) The rules in subchapters 1 through %6 11 of this
chapter are adopted to discharge the department’s responsibili-
ties under Title 75, chapter 10, part 4, Montana Code Annotat-
ed, the Montana Hazardous Waste and Underground Storage Tank
Act (the “act"), by establishing a management control system
including permitting which assures the safe and acceptable
management of hazardous wastes from the moment of their
generation through each stage of management until their
ultimate destruction or disposal.
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AUTH: 75-10-404, 15-10-405, MCA; IMP: 75-10-405, 75-10-406,
MCA

16.44,102 INCORPORATIONS BY REFERENCE (1)-(4) Same as
proposed.

(5) As of November 26, 1992, all of the incorporations by
reference of federal agency rules listed below within the spe-
cific state agency rules listed below shall refer to federal
agency rules as they have been codified in the July 1, 1991
edition of Title 40 of the Code of Federal Regulations (CFR).
References in the state rules to federal rules contained in
Titles 49 and 33 are updated to the extent that they have been
updated by the federal rules which also incorporate these rules
by reference. For the proper edition of these rules in Titles
49 and 33, see the reference in Title 40 of the CFR (1991 edi-
tion), provided in parenthesis. A short description of the
amendments to incorporated federal rules which have occurred
since the last incorporation by reference is contained in the
column to the right. Thig rule supersedes any specific refer-
ences to editions of the CFR contained in other rules in this
chapter.

Notation of Most
Recent Changes to
State Rule  Federal Rule Incorporated

lmi—‘_—u.m.m—l_}_.—l—

(a} 102 264.17(b), 264.96, 264.117, NC
264.171, 264.172

{b) 109 264.72, 264.73(b)(9), NC
264.76
() 110 Parts 264 and 266 Boiler and indus-
trial furnace
(BIF) rules.
1d) 116 264.98, 264.99, 264.100, BIF-—rulesr NC
264.112, 264.113,
264.117(a), 264.118,
264.147
(e) 120 270.14 - 270.23 BIF rulas.
(£ 123 264.343, 264.345 NC
{g) 124 Part 264, Subpart M NC
{h) 126 Parts 264 and 266 BIF rules.
i) =202 Parts 264 and 266, Appendix BIF rules,
to Part 262
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Part 264, Subpart O; Part
265, Subpart O0; Part 266,
Subparts C-G; 265.71,
265.72

49 CFR « . .
173.300 (40 CFR 261.21)

173.51, 173.53, 173.88
(40 CFR 261.23)

40 CFR ... .

261.31

261.32

261.33(e) and (f)
Part 265, Appendix V

Part 261, Appendices I, II,
IIT, and X

Part 261, Appendices VIiI
and VIIX

Part 262, the Appendix

ALQEB—J.——'——I——

parts 173, 178, and 179
(40 CFR 262.30)

Part 172, Subpart E
{40 CFR 262.31)

Part 172, Subpart D
(40 CFR 262.32)

Part 172, Subpart F
(40 CFR 262.33)

40 CFR . . .

Part 265, Subparte C and D,
265.111, 265.114, Part 265,
Subpart I, Part 265, Sub-
part J, (except 265.197(c)
and 265.200)

49 CFR . , . [ 33 CFR , . .

Montana Administrative Register
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NC

NC
NC
NC
NC

NC

NC

NC
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NC

NC

NC

NC
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{yl 511 171.15, 171.16 / 153.203 NC
(40 CFR 263.30)

40 CFR - . .

603 264.250(c), 265.352, NC
265.383

609 Part 265, Subparts B - Q, BIF rules.
excluding Subpart H and
265.75

E E

E

702 Part 264, Subparts B - ¥ BIF rules.
BB, excluding Subpart H and
264.75; Part 264, Appen-
dices I, IV, VvV, VI, and IX

;

802 264.197, 264.228, 264.258, NC
265.197, 265,228, and
265.258

803 264.112, 264.117 - 264.120, NC
265.112, 265,117 - 265.120

E B

804 264.111 - 264.11%, 264,178, NC
264.197, 264.228, 264.258,
264.280, 264.310, 264.351,
264.143(f) (3); 264.6012 -
264.603; 265.111 - 265.115§,
265.197, 265.228, 265.258,
265.280, 265.310, 265.351,
265.381, and 265.404

(af} 8O5 264,117 ~ 264.120; 264.228, NC
264.258, 264.280, 264.310,
264.145(L) (5); 264.603;
265.117 - 265.120, 265.228,
265.258, 265,280, 265.310
{ag) 811 264.143(f) and 264.145(f) NC
(ah) 817 264.147(f), 264.147(g) NC
(ai) B23 264.151(a)-(3) NC
fai) 1111 Paxt 266, Appendices I BIF rules.
throuah XII
NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

(6) Same as proposed.

22-11/25/92 ’ Montana Administrative Register



=-2506-

16.44.105 TEMPORARY PERMITS (INTFRIM STATUS) Same as
proposed.

16.44,111 DURATION OF PERMITS (1)~(3) Remains the same.
(4) Each permit for a land disposal facility i
shall be reviewed by the department five
years after the date of permit issuance or reissuance and shall
be modified as necessary, as provided in ARM 16.44.116.
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406,
MCA

(1)~(2) (e) Remains the same.

(f) Notwithstanding any other provision in this rule,
when a permit for a2 land disposal facility or a boiler or
i i is reviewed by the department under ARM
16.44.111(4), the department shall modify the permit as
necessary to assure that the facility continues to comply with
the currently applicable requirements of this chapter.

(3)-(5) Remains the same.

AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

16.44.118  MINOR MODJIFICATIONS OF PERMITS: TEMPORARY
MANAGEMENT OF NEWLY IDENTIFIED WASTES (1)=(2) Same asg
proposed.

(3) The permittee is authorized to continue to manage
wastes newly listed or identified as hazardous under sub-
chapter 3 of this chapter, or to manage hazardous waste in
units newly regulated as hazardous waste management units, if:

(a) the unit was in existence as a hazardous waste
facility with respect to the newly listed or characterized
waste on the effective date of the final rule 1listing or
identifying the waste or regulating the unit (refer to the
"existing facility" definition in ARM 16.44.202 and the
"existing or in existence” definition of ARM 36+44~306(5)

(b)—(é) Same as proposed.

16.44,.120 CONTENTE OF PART B (1)-(2) &Same as proposed.
(3) The department hereby adopts and incorporates by ref-
erence 40 CFR 270.14 through 270.23
i . The correct CFR
edition is listed in ARM 16.44.102.
(a)-(k) Same as proposed.

. (1)~-(56) Same as proposed.

(57) "Infrared incinerator" means any enclosed device
that uses electric powered resistance heaters as a source of
radiant heat ot

i and which is not listed as an industrial furnace.

(58)-(86) Same as proposed.

(87) "YPlasma arc incinerator" means any enclosed device
using a high intensity electrical discharge or arc as a source
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of heat =
and which is not listed as an industrial furnace.
(88)~(129) Same as proposed.

(1)-(4) Same as proposed.
(5) (a) Same as proposad.
(b) (1)-(iii) Same as proposed.
(iv) materials listed in sactiong (4)(a) and _(4)(b) of
this rule.
(6) Same as proposed.

16.44,203 DEFINITION OF HAZARDOUS WASTE Same as pro-
posed.

16.44.304 EXCLUSIONS (1)-(2)(a) Same as proposed.

(b) fly ash waste, bottom ash waste, slag waste, and flue
gas emission control waste generated primarily from the combus-
tion of coal or other fossil fuels, except as provided by 46

GER-—266r1i2—(inosrporated—by-reference—in-ARM 1 6+44+306(5) ARM
16.44.1110+ for facilities that burn or process hazardous
waste;

(¢) Same as proposed.

(d) waste from the extraction, beneficiation and proces-
sing of ores and minerals (including coal, phosphate rock and
overburden from the mining of uranium ore), except as provided
by 46—EFR—266viti—(incorperated by —reforeonse—in—ARM
264430645 ARM 16.44.1110) for facilities that burn or
procesg hazardous waste. For purposes of this exclusion,
beneficiatjon of ores and minerals is restricted to the
following activities: crushing; grinding; washing; dissolu-
tion; crystallization; filtration; sorting; sizing; drying;
sintering; pelletizing; briquetting; calcining to remove water
and/or carbon dioxide; roasting, autoclaving, and/or chlorina-
tion in preparation for leaching (except where the roasting
{and/or autoclaving and/or chlorination}/leaching sequence
produces a final or intermediate product that does not undergo
further beneficiation or processing); gravity concentration;
magnetic separation; electrostatic separation; flotation; ion
exchange; solvent extraction; electrowinning; precipitation;
amalgamation; and heap, dump, vat, tank, and in situ leaching.
For the purposes of this exclusion, waste from the processing
of ores and minerals will include only the following wastes,
until the department further modifies this rule after EPA
completes a raeport to congress and a regulatory determination
on their ultimate regulatory status:

(i)=(xx) Same as proposed.

(e) cement kiln dust waste, except as provided by ARM

ARM 16.44.1110 for facilities that burn or process
hazardous waste;

(f)-(j) Same as proposed.

(3)~-(5) Same as proposed.

WASTES (15-(a) Same as proposed.
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(b) must include all hazardous waste that is subject to
regulation under this chapter, including wastes regulated under
ARM 16.44.306(2) and (3) and 40 CFR Part 266, asubparts Cr and
Fr—and— (incorporated by reference in ARM 16.44.306(4) and

'(c)—(e) Same as proposed.

16.44.306 REQUIREMENTS FOR RECYCILABLE MATERIALS

(1) (a) Hazardous wastes that are recycled will be known
as "recyclable materials".

(b} The following recyclable matarials are not subject to
the requirements of this rule but are regulated under subparts
€ through G of 40 CFR Part 266, 40--GFR—266~>181—and-266+163 and
all applicable provisions in subchapters 1, 8, and 9, and 11 of
this chapter:

(i) Remains the same.

(ii) hazardous wastes burned for enargy recovery in boil-
ers and industrial furnaces that are not regulated under sub-
part 0 of 40 CFR Part 264 or subpart O of 40 CFR Part 265, but

(subchapter 11);

(1ii)~(v) Remains the sanme.

(c¢) Remains the same.

(2)-(4) Remains the same.

Lostndan. 13

ers

e
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

STATUS) Same as proposed.

16.44.612 EXCLUSIONS The provisions of this subchapter
do not apply to:

(1)=(2) Same as proposed.

(3) the owner or operator of a facility managing recycl-~
able materials described in ARM 16.44.306(1) (b) and (c), except
to the axtent that requirements of this subchapter are referred
to in subchapter 11 of this chapter or in subparts C, Br F, or
G of 40 CFR Part 266 (incorporated by reference in ARM
16.44.306(4));

(4)-(11) Same as proposed.

AUTH: 75-10-404, 75-10-405, MCA; IMP. 75-10-405, 75-10-406,
MCA
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16,.44,701 PURPOSE (1)-(2) Same as proposed.

(3) The standards set forth in this subchapter do not
apply to:

(a)~(b) Same as proposed.

{(c) owners or operators of facilities managing recyclable
materials described in ARM 16.44.306(1) (b) and (c), except to
the extent that requirements of this subchapter are referred to
in subchapter 11 of this chapter or ip subparts c, By F, or €
of 40 CFR Part 266 (incorporated by reference in ARM
16.44.306(4)).

AUTH: 75-10-404, 25-10-405, MCA; IMP: 75-10-405, 75-10~406,
MCA

16,44,804 QOST ESTIMATE FOR FACILITY CLOSURE Same as
proposed.

JRULE I) 16.44.2101 APRPLICABILITY (1) The rules of
this subchapter apply to hazardous waste burned or processed in
a boiler or industrial) furnace (as defined in ARM 16.44.202)
irrespective of the purpose of burning or processing, except as
provided by sections (2), (3), (4), and {53 (6) of this rule.
In this subchapter, the term "burn" means burning for energy
recovery or destruction, or processing for materials recovery
or as an ingredient. The emissions standards of ARM 16.44.1104
through ARM 16.44.1107 apply to facilities operating under a
HWM permit as specified in ARM 16.44.1103.

(2)~-(6) Same as proposed.

(1)-(2) Same as proposed.

(3) (a) Owners and operators of facilities that store
hazardous waste that is burned in a boiler or industrial
furnace are subject to the applicable provisions of subparts—A

40 CFR Part 264 (incorporated by reference in ARM
16.44.702) and subchapter 1 of this chapter, except as provided
by section (3)(b) of this rule. These standards apply to
storage by the burner as well as to storage facilities operated
by intermediaries (procassors, blenders, distributors, etc.)
betwean the gensrator and the burner.

{(b) Owners and operators of facilities that burn, in an
on-site boiler or industrial furnace exempt from regulation
under the small quantity burner provisions of ARM 16.44.1108,
hazardous waste that they generate are exempt from the regula-
tiong under-—subparste—i-—threugh—b of 40 CFR Part 264 and
subchapter 1 of this chapter wi

i mixtures of
hazardous waste and the primary fuel to the boiler or indus-
trial furnace in tanks that feed the fuel mixture directly to
the burner. Storage of hazardous waste prior to mixing with
the primary fuel is subject to regulation as prescribed in
section (3)(a) of this rule.

(1)-(4) Same as proposed.
22-11/25/92 Montana Administrative Register
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(5) (a) Same as proposed.

(b) (1)~(iii) Same as proposed.

(iv) 'The following hazardous wastes listed—fepr—diexin,
pentachlerophened or wastes derived from any of the following
diexin—listed wastes may not be burned in a boiler or industri-
al furnace: EPA hazardous waste numbers D017, D037, D041,
D042, F020, F021, F022, FO23, F026, ¥027, FO28, F032, and K001
(containing pentachlorophenol).

(€)(i)~-(ii) Same as proposed.

(iii) In conjunction with the permit application, the
department may require the owner/operator of a bhoiler or an
industrial furnace (BIF) to submit a plan which will require a
cessation of the burning of hazardous waste during prolonged
inversion conditions. The department will consider the
proximity of the boiler or industrial furnace to populated
areas when determining the need for such a plan. The plan, if
determined to be necessary by the department, must include an
ambient air monitoring program in order to establish the
conditions under which the burning will be halted and under
which it may then be resumed, unless the owner/operator
provxdes an alternate method ror determ;n;ng such conditions.

(d)~(k) Same as proposed.
(6) Same as proposed.

EMISSIONS (1) (a) Same as proposed.

(k) Principal organic hazardous constituents (POHCs) are
those compounds for which compliance with the DRE regquirements
of this rule ghall be demonstrated in a trial burn in conform-
ance with procedures prescribed in ARM 16.44.1112. One or more
POHCs shall be designated by the department for each waste feed

.to be burned. POHCs shall be designated basged on the degree of
difficulty of destruction of the organic constituents in the
waste and on their concentrations or mass in the waste feed
considering the results of waste analyses submitted with part
B of the permit application. POHCs are most likely to be
selected from among those compounds listed in Part—261
Appendix VIII of 40 CFR 261, incorporated by reference in ARM
16.44.352(1) (b), that are also present in the normal waste
feed. However, if the applicant demonstrates to the depart-
ment’s satisfaction that a compound not listed in ARM
16.44.352(1) (b), or not present in the normal waste feed is a
suitable indicator of compliance with the DRE requirements of
this rule, that compound may be designated as a POHC. Such
POHCs need not be toxic or organic compounds.

(2)=(4) Same as proposed.

(5)(a)-(b) Same as proposed.

(¢) Conduct dispersion modeling using methods recommended
in Guideline on Air Quality Models (Revised) or the “Hazardous

Montana Administrative Register 22-11/25/92



=-2511-

Waste Combustion Air Quality Screening Procedure", which are
provided in Appendices X and IX, respectively, 46-CFR-360+ii or
"EPA SCREEN Screening Procedure” as described in Screening Pro-
cedures for Estimating Air Quality Impact of Stationary
Sources, (as incorporated by reference in ARM 16.44.1111), to
predict the maximum annual average off-site ground level
concentration of 2,3,7,8-TCDD equivalents determined under
section (5)(b) of this rule. The maximum annual average on-
site concentration must be used when a person resides on-site;
and

(d) Same as proposed.

(6) Alternative HC limit for furnaces with organic matter
in raw material. For industrial furnaces that cannot meet the
20 ppmv HC limit because of organic matter in normal raw
material, the department may establish an alternative HC limit
on a case-by-cage basis (under a part B permit proceeding) at
a level that ensures that flue gas HC (and CO) concentrations
when burning hazardous waste are not greater than when not
burning hazardous waste (the baseline HC level) provided that
the owner or operator complies with the following requirements. -
However, cement kilns equipped with a by-pass duct meeting the
requirements of section (7) of this rule, are not eligible for
an alternative HC limit.

(a) When the bageline HC (and CO} Jevel is determined,
e the owner or operator must demonstrate that the facility is
designed and operated to minimize hydrocarbon emissions from
fuels and raw materials
determined

under normal operating conditions feedind pormal feedstocke aud
fuels. The baseline HC (and €0) level is defined as the
average over all valid test runs of the highest hourly rolling
average value for each run when the facility does not burn
hazardous waste,

eperating-—eonditiono—feeding—nersal—fgedotoske—and —fuels
adiusted as appropriate to consider the variabilitv of hydro-
carbon levels under good combuation goeratinag gonditiong., The
baseline CO_level is determined based on the test runs uged to
aatablish the baseline HC level and is defined as the average

v
yalue for each run. More than one basaeline level mey gust be
determined if the facility oparates under different modes that
may generate gignificantly different HC (and CO) levels;
(b)-(d) Same as proposed.
(7)~(9) Same as proposed.

A4
MATTER Same as proposed.

(1) Same as proposed.

(2) (a)-(f) Same as proposed.
(g) Criteria for facilities not eligible for screening
limits. If any criteria below are met, the tier I +and tier
Iy screening limits do not apply. Owners and operators of
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such facilities must comply with either the tier III standards
provided by section (4) of this rule

(i)-(v) Same as proposed.
(h) Same as proposed.
(3) Same as proposed.

(4) Tier IIT and_ adjusted tier 1 site-specific risk
‘The reguirements.of this sectiopn apply to facili-

assessment.

[=!

(a) cConformance with the tier III metals controls must be
demonstrated by emissions testing to determine the emission
rate for each metal-
ed by air dispersion modeling to predict the maximum annual
average off-site ground level concentration for each metal, and
a demonstration that acceptable ambient levels are not exceed-
ed.

(b)-(4) Same as proposed.

(e) Owners and operators of facilities with more than one
on-site stack from a boiler, industrial furnace, incinerator,
or other thermal treatment unit subject to controls on metals
emissions under a RERA HWM operating permit must conduct
enissions testing

and dispersion modeling to demonstrate that the aggregate
emisgions from all such on-site stacks do not result in an
exceedance of the acceptable ambient levels.

(f) Same as proposed.

(5)-(9) Same as proposed.

v,

(1) The owner
or operator must comply with the hydrogen chloride (HCl) and
chlorine (Cl,) controls provided by section (2). er (3). or (5)
of this rule,

(2)-(8) Same as proposed.

EXEMPTIQN, Same as proposed.

Same as proposed.

IRULE X3 16.44,1110 REGULATION OF RESIDUES (1)(a) Same
as proposed.

(b) The owner or operator demonstrates that the hazardous
waste does not significantly affect the residue by demonstrat-
ing conformance with either of the following criteria:

(i) Same as proposed.

(ii) comparison of waste-derived residue concentrations
with health-based limits.

(A) The concentrations of each nonmetal toxic constitu-
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ents of concern (spacified in section (1) (b) (i) of this rule)
in the waste-derived residue must not exceed the health-based
levels specified in Appendix VII (as incorporated by reference
in ARM 16.44.1111)

- i . If a
health-hased limit for a constituent of concern is not listed
in Appendix VII, then a limit of 0.002 micrograms per kilogram
or the level of detection (using analytical procedures pre-
scribed in SW-846), whichever is higher, shall be used; and

(B)-(C) Same as proposed.

(c) Records sufficient to document compliance with the
provisions of this rule shall be retained until closure of the
boiler or industrial furnace unit. At a minimum, the following
shall be recorded.

(i) Same as proposed.

(1i) 1f the waste-derived residue is compared with normal
residue under section (1){e)(b)(i)}) of this rule:

(A)~(B) Same as proposed.

Same as proposed.

INDUSTRIAL FURNACES BURNING HAZARDOUS WASIE -(i)——Owners-and

42%{1} A permit for a mew boiler or industrial furnace
shall specify appropriate conditions for the following operat-
ing periods:

(a) Pretrial burn period. For the period beginning with
initial introduction of hazardous waste and ending with
initiation of the trial burn, and only for the minimum time
required to bring the boiler or industrial furnace to a point
of oparational readiness to conduct a trial burn, not to exceed
720 hours operating time when burning hazardous waste, the
department must establish in the pretrial burn period of the
permit conditions, including but not limited to, allowable
hazardous waste feed rates and operating conditions. The
department may extend the duration of this operational periocd
once, for up to 720 additional hours, at the request of the
applicant when good cause is shown. The permit may be modified
to reflect the extension according to ARM 16.44.118(1),

(1) Applicants must submit a statement, with part B of
the permit application, that suggests the condxtions necessary
to operate in compliance with the standards of 40—GFR-sectiens
266~ 4—ehrouyh-266+107 ARM 16.44,1104-1107 during this period.
This statement should include, at a minimum, restrictions on
the applicable operating requirements identified in 46-GFR
266102 (er

(1i) The department will review this statement and any
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other relevant information submitted with part B of the permit
application and specify requirements for this period sufficient
to meet the performance standards of

266+367 ARM 16,44,1104-1107 based on engineering judgment.

(b) Trial burn period. For the duration of the trial
burn, the department must establish conditions in the permit
for the purposes of determining feasibility of compliance with
the performance standards of
266307 ARM 16,44.1104-1107 and determining adequate operating
conditions under 48—QFR—266+102-(e) . Appli-
cants must propose a trial burn plan, prepared under section
3% (2) of this rule, to be submitted with part B of the permit
application.

(¢) Post-trial burn period.

(1) For the period immediately following completion of
the trial burn, and only for the minimum period sufficient to
allow gample analysis, data computation, and submission of the
trial burn results by the applicant, and review of the trial
burn results and modification of the facility permit by the
department to reflect the trial burn results, the department
will establish the operating requirements most likely to ensure
compliance with the performance standards of 40—GFR-seetions

ARM 16.44.1104-1107 based on engineer-
ing judgment.

(ii) Applicants must submit a statement, with part B of
the application, that identifies the conditions necessary to
operate Auring this period in compliance with the performance
standards of 40—OFR—seations— 266104 —Ehmoueh 266307 ARM
16.44,1104-1107. This statement should include, at a minimum,
restrictions on the operating requirements provided by 46-&FR

(iii) The department will review this statement and any
other relevant information submitted with part B of the permit
application and specify requirements for this period sufficient
to meet the performance standards of 40—GFR—seotiens—266+104

- hased on engineering
judgment..

(d) Final permit period. For the final period of opera-
tion, the department will develop operating requirements in
conformance with 46-—GFR-—266+302¢e)> ARM 16.44.1103(5) that
reflect conditions in the trial burn plan and are likely to
ensure compliance with the performance standards of +0—OFR
Seotient-266+104-Ehrovgh-266+30+ ARM 16.44.1104-1107. Based on
the trial burn results, the department shall make any necessary
modifications to the operating requirements to ensure compli-
ance with the performance standards. The permit modification
shall proceed according to ARM 16.44.116.

433(2) ‘The trial burn plan must include the following
information. The department, in reviewing the trial burn plan,
shall evaluate the sufficiency of the information provided and
may reguire the applicant to supplement this information, if
necessary, to achieve the purposes of this section:

(a)-(d) Same as proposed.

{e}) A detailed test schedule for each hazardous waste for
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which the trial burh is planned, including date(s), duration,
quantity of hazardous waste to be burned, and other factors
relevant to the department’s decision under section -{2y(b}
1) () of this rule.

(f) A detailed test protocol, including, for each hazard-
ous waste identified, the ranges of hazardous waste feed rate,
and, as appropriate, the feed rates of other fuels and in~
dustrial furnace feedstocks, and any other relevant parameters
that may affect the ability of the boiler or industrial furnace
to meet the performance standards in 40—GFR—seetions—266+104

(g)=(i) Same as proposed.

+4)(3) Trial burn procedures.

(a) A trial burn must be conducted to demonstrate
conformance with the standards of 46—&FR—seotions—266+v164

ARM_16.44.1104~1107 under an approved trial
burn plan.

(b) The department shall approve a trial burn plan if it
finds that:

(i) The trial burn is likely to determine whether the
boiler or industrial furnace can meet the performance standards
of 4+6—CFR—266~104-sheough-266r307 ARM 16,.44.1104-1107;

(ii) Same as proposed.

(iii) The trial burn will help the department to determine
operating requirements to be specified under 46-—CFR-266+163-(e)
ARM 16.44.1103(5); and

(iv) Same as proposed.

(c)~(e) Same as proposed.

45)-(4) Whema For a DRE trial burn is—reeprimed under 40

ARM 16.44.1104(1), the department will specify
{based on the hazardous waste analysis data and other informa-
tion in the trial burn plan) as trial principal organic
hazardous constituents (POHCs) those compounds for which
destruction and removal efficiencies must be calculated during
the trial burn. These trial POHCs will be specified by the
department based on information including its eatimate of the
difficulty of destroying the constituents identified in the
hazardous waste analysis, their concentrations or mass in the
hazardous waste feed, and, for hazardous waste containing or
derived from wastes listed in ARM 16.44.330 through 16.44.333,
the hazardous waste organic constituent(g) identified in ARM
16.44.352(1) (a) as the basis for listing.

+6)(5) buring each approved trial burn (or as soon after
the burn as is practicable), the applicant must make the
following determinations:

(a) Same as proposed.

(b) ¥Wren—a For & DRE trial burn is—segquiwmed under 46-8FER

ARM 16,44.1104(1):
(i)-(ii) Same as proposed.
(iii) A computation of destruction and removal effi-
ciency (DRE), in accordance with the DRE formula specified in
ARM_16.44.1104(1);
{(c) When a trial burn for chlorinated dioxins and furans
is required under 46—CER—266v3044+e)> ARM_16.44.1104(5), a
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quantitative analysis of the stack gas for the concentration
and mass emission rate of the 2,3,7,8~chlorinated tetra-octa
congeners of chlorinated dibenzo-p-dioxins #and furans, and a
computation showing conformance with the emission standarg;

(d) When a trial burn for particulate matter, metals, or
HCl/Cl, is required under

, a quantitative analysis of
the stack gas for the concentrations and mass emissions of
particulate matter, metals, or hydrogen chloride (HCl1l) and
chlorine (Cl,), and computations showing conformance with the
applicable emission performance standards;

{e) When a trial burn for DRE, metals, or HCl/Cl, is
required under i

, a gquantitative analysis of the
scrubber water (if any), ash residues, other residues, and
products for the purpose of estimating the fate of the trial
POHCs, metals, and chlorine/chloride;

(f)-(g) Same as proposed.

{h) Such other information as the department may specify
- as necessary to ensure that the trial burn will determine
compliance with the performance standards in 46-6FR-—266+104

£hrough—266r3167 = and to establish the
operating conditions required by 46—GER—266-302{e} ARM
16.44.1103(5) as necesgary to meet those performance standards,

{RULE XIIX1 16.44.1112 INTERIM STATUS Same as proposed.
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4. The department has thoroughly considered the comments
received on the proposed rules. The following is & summary of
comments received, along with department responses to these
comments. .

The Department of Health and Environmental Sciences
received over 600 written and oral comments regarding the
boiler and industrial furnace rules. This substantial response
to the proposed rules, by far the largest ever received by the
department, ranged from letters from school children opposing
any handling of hazardous waste in the State of Montana to
gclentific research papers discussing the chemistry of the
burning of hazardous waste as fuel. Over 500 of the comments
raeceived did not contain technical suggestions for amendment of
the proposed state boiler and industrial furnace rules or other
recommendations for amendments, but more generally opposed the
burning of hazardous waste completely and asked the department
to prohibit such burning, a request beyond the scope of the
department’s authority. Likeawise, some commenters merely
supported the rules as proposed and suggested no amendments or
changes. '

Two public comment periods were held. The first was from
December 26, 1991 untjil February 10, 1992. The second wag from
September 10 until October 9, 1992. The majority of comments
were received during the first public comment perjod. During
the second public comment period, the public was able to
comment on modifications made by the department to the fedaral
boiler and industrial furnace rule. These modifications were
made in responsge to public comments received during the first
comment period.

of the written comments received during the initial
comment period, approximately 125 commenters put forth what the
department termed "substantive comments”™; that is, comments to
which the department was able to respond. More particularly,
commenters supporting the burning of hazardous waste as fuel in
Montana and offering proposals numbered 13; those outlining
more stringent requirements for the burning of hazardous waste
as fuel numbered approximately 112. Twenty-five persons
presented oral testimony during the January 27, 1992, formal
hearing and eight additional comments were received during the
second comment period.

The department was able to separate the substantive
written and oral comments into eight broad categories. Within
those eight categories, the department discusses and addresses
the comments with seventy-three responses as follows: respons-
es 1 through 13 pertain to items of general interest; 14
through 22 pertain to issues such as permits, penalties and
fines; 23 through 50 pertain to air emissions; 51 through 54
pertain to the use of best available control technology and
best management practices; 55 through 57 pertain to the
handling of cement kiln dust residue; 58 pertains to siting
issues; 59 through 66 pertain to transportation issues; and 67
through 73 pertain to the new rules which were published on
September 10, 1992 in the: Momtana Administrative Register. The
comments were summarized due to the volume of response re-
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ceived.

The proposed rules issued by the department in December,
1991, contemplated that the federal regulations controlling
boilers and industrial furnaces would be accepted as rules
governing the State of Montana. The mechanism for accepting
these rules was simple incorporation by reference of the
federal rules into the ARM. However, as noted in the rule-
making action disallowing interim status for boilers and
industrial furnaces taken in March, 1992, the department noted
that sufficient comments had been received to call into
gquestion the adeguacy of certain portions of the federal boiler
and industrial furnace rules. Therefore, this rulemaking
action appears to be much more lengthy than the one proposed in
December, 1991. That is because the department is not “incor-
porating by reference" federal rules, but, where appropriate,
is proposing full textual adoption of certain federal rules,
and modifying other federal rules in line with and after
consideration of the comments.

It must be noted that today’s rules govern the burning of
hazardous waste in boilers and industrial furnaces in the State
of Montana. They do not simply govern cement kilns at the two
sites of controversy in Montana City and Trident, Montana.

Summaries of the 125 substantive comments received during
the initial public comment period, the comments recejved during
the formal hearing and the eight comments received during the
second comment period as well as the Department’s responses are
as follows:

Comment l: Over forty commenters suggested that boilers and
industrial furnaces (BIFs) should be regulated as stringently
as hazardous waste incinerators.

; The United States Environmental Protection Agency
(EPA) has noted that the nontechnical requirements are identi-
cal to those that currently apply to hazardous waste incinera-
tors. These nontechnical standards address the potential
hazards from spills, fires, explosions and unintended egress;
require compliance with the manifest system; ensure that
hazardous wastes are removed from the site upon closure; and
ensure that the facilitieg are financially capable of complying
with the standards. The BIF rules also apply the same controls
on fugitive emissions that currently apply to¢ hazardous waste
incinerators.

The EPA has stated that technical standards for boilers
and industrial furnaces are equivalent to those standards
applicable to the burning of hazardous waste in hazardous waste
incinerators. For instance, the destruction and removal
efficiency (DRE) for toxic organics of 99.99 percent, the DRE
for dioxin listed wastes of 99.9999 percent and the particulate
matter standard of 0.08 grains per dry standard cubic foot are
identical in the hazardous waste incinerator and in the BIF
rules. The BIF rules limit hydrogen chloride (HCl) and
¢chlorine gas hy health based, site specific emission limits.
The hazardous waste incinerator rules control HCl emissions
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such that the rate of emissions is no greater than 4 pounds per
hour or 1% of the HCl in the stack gas prior to entering the
air pollution equipment. The BIF rules control metals emis-
sions, whereas the hazardous waste incinerator rules do not.
The BIF rules control products of incomplete combustion (PICs)
by limiting carbon monoxide and/or hydrocarbons, whereas no
such controls exist within the hazardous waste incinerator
permit standards.

The department is of the opinion that the BIF rules are
generally as stringent as the hazardous waste incinerator
rules. The most signiticant Qifference has to do with the
handling of waste residues. The BIF rules are not as stringent
as the hazardous waste incinerator rules when it comes to the
handling of hazardous waste residues due to the application of
the Bevill amendment. However, there are safeguards in place
in that a two part test for cement kiln waste residue exists.
This test compares the waste derived residuaes to health based
limits and/or "normal” residues.

A second comparison of the BIF rules and the hazardous
waste incinerator rules has to do with interim status provi-
sions as they apply to existing BIFs. The comparison of BIFs
in interim status is sometimes made to fully permitted hazard-
ous waste incinerators. Since interim status has been disal-
lowed by the State, this comparison is no longer valid in
Montana.

comment 2: Twenty commenters expressed concern about the level
of expertise within the State or concern that the BIF rules had
not been adequately studied by EPA. Some of these commenters
suggested that the State must demonstrate that it has the
manpower and understanding of the effect of the BIF rules.
Some of these commenters were concerned about the staffing and
expertise within the State. Some of these commenters suggested
that the State do its own research into the effect of the BIF
rules. Some of the commenters suggested that more research
into the BIF rules is needed at a national level. Some
compenters requested that there be zero unknowns or that there
be a demonstration of no detrimental effects.

; These comments were aimed at drawing the depart-
ment’s attention to possible deficiencies in EPA’s analysis of
BIF data and the state’s lack of resources. The state does not
have the ability teo duplicate or expand upon EPA’s research and
direction for such research. This is not a legitimate subject
of rulemaking. The department will continue to monitor federal
and other states’ research.

comment 3: Over twenty commenters suggested that the wastes
handled by BIFe should be regulated as hazardous wastes, not as
recycled material. fTwo of the commenters suggested that the
language contained in ARM 16.44.306 needs to be changed.

The BIF rules apply to cement kilns that burn
hazardous waste for any reason such as energy recovery,
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materialse recovery or destruction. The BIF rules supersede
EPA‘e “sham recycling policy". The EPA believes that confor-
mance with appropriate emission standards, and the applicable
nontechnical standards will ensure protection of human health.
The department concurs with this position.

The commente may be referring to the handling of cement
kiln dust (CKD). The Bevill Amendment exempts cement kiln dust
from hazardous waste regulations due to its "high volume, low
risk" classification.

The language in ARM 16.44.306 was revised per the "Notice
of Amendment of Rules 16.44.306", dated March 2, 199%2.

Comment 4: Over ten commenters suggested that cement products
made with hazardous waste fuels should be labelled as such.
Some of these commenters suggested that caement made in kilns
that use hazardous wasgte fuels should be banned from use.

; The department has determined that it does not have
statutory authority for rulemaking which would impose a ban on
the sale of cement made in kilns that use hazardous waste
fuels. It is possible that other state agencies, such as
Commerce or Transportation may have such authority; however,
this inguiry properly belongs in the legislative arena.

The department is not aware of information which indicates
that an increased risk exists when using cement made in a kiln
that was fired with hazardous waste fuels. A recent study by
the Portland Cement Association ("An Analysis of Selected Trace
Metals in Cement and Kiln Dust™, PCA 1992) suggests that
neither cement kiln dust nor cement have the characteristics of
hazardous waste as defined under the Rescurce Conservation and
Recovery Act (RCRA).

The EPA is presently studying cement kiln dust. Samples
of kiln dust from 15 cement kilns, 8 of which burn hazardous
waste, have been taken by the EPA. These samples will be
tested for metals and nonmetals (Appendices VII and VIII of the
federal BIF rules, incorporated by [RULE XI}). The report is
due in April, 1993.

Comment 5: Five commenters were concerned with the effect on
the aconomy, especially to farmers and ranchers and to property
values. One commenter was concerned that there be no boycott
of agricultural products from the region.

Respopse: The department does not have the rulemaking authori-
ty, under BIF rules authorized by 75-10-405, MCA, which can
address these comments. Local governments and/or the state
legislature are the proper entities to consider these comments.

Comment 6: Ten commenters suggested that waste reduction and
recycling be required. One commenter suggested that the
companies which ship hazardous waste be required to contribute
to a fund that would go towards development of procedures to
reduce hazardous wastes.
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H The department agrees that waste reduction and
recycling should be encouraged, but that encouragement must go
to the generator of the waste. Because BIFs are not the
generators of the hazardous waste, the department lacks rule-
making authority, under BIF rules authorized by 75-10-405, MCA,
to address these comments.

EPA has stated that the BIF rules provide an incentive to
reduce the generation of metal and chlorine-bearing hazardous
waste at the source given that the metals and HCl enmissions
controls will be implemented by additional requirements
attendant to the disposal of those wastes. These requirements
are tied to the economics of disposing of waste. Waste
generators will have the incentive to reduce the generation of
metal and chlorine bearing wastes because waste management fees
are likely to increase given that the BIF facility has a fixed
metal and chlorine feed rate allotment.

The recent trend, from both mandatory and voluntary
aspacts, has bean to encourage minimization of all wastes that
pose risks to human health and the environment. Waste mini-
mization techniques tend to focus on source reduction or
recycling activities that reduce either the volume or the
toxicity of waste generated. To date, the most successful
individual programs have been initiated at the company or plant
level. Also, the General Facility standards of Title 40 of the
Code of Federal Regulations (40 CFR), Part 264.73(b) (9) (incor-
porated by reference in ARM 16.44.702) require the permittee to
provide to the department: "A certification by the permittee no
less often than annually, that the permittee has a program in
place to reduce the volume and toxicity of hazardous waste that
he generates to the degree determined by the permittee to be
economically practicable . . .

comment 7: Over thirty commenters suggested that the facili-
ties absorb costs for increased regulation and monitoring.

H The department agrees that costs for increased
regulations and monitering should be borne by the facilities.
However, the department cannot create these faes through
rulemaking.

The department currently lacks the resources for increased
regulation and monitoring of these facilities. The department
is preparing suggested legislation for the 1993 legislative
session which would statutorily create hazardous waste manage-
ment fees payable by the facilities to the department for
increased monitoring and regulation of BIFs and other types of
hazardous waste facilities.

comment 8: Two commenters suggested that the facilities must
demonstrate adequate staffing and/or participate in an operator
certification program.

: The substance of the comments, staffing criteria for
BIFs, will be addressed in the operating permit as part of the
Personnel Training requirements set forth in 264.16 (incorpo-
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rated by reference in ARM 16.44.702). Therefore, in the
opinion of the department, the existing and the new rules are
sufficiently protective.

The department is not aware of a certification program
that presently exists for operators of boilers and industrial
furnaces. The American Society of Mechanical Engineers (ASME)
has establighed a committee which will set standards for the
qualification and certification of hazardous waste incinerator
operators. There may be some information from ASME that can be
incorporated into the personnel training program.

Comment 9; There were numerous commenters that indicated that
they were pleased with the decision to disallow burning of
hazardous waste under interim status. At least two commenters
felt that it was unnecessary to disallow burning of hazardous
waste under interim status.

Response: The department is of the opinion that the full
part B permitting procese is necessary to ensure protection of
public health and the environment.

: Over thirty commenters suggested that baseline and
continued health and environmental studies be performed.

; The department is including a provigion within the
rules [RULE III(6)) for background and periodic testing of
solls, surface waters and aguifers.

The Occupational Safety and Health Administration (OSHA)
rules require that certain employees (see 40 CFR 1910.120(f))
involved in the handling of hazardous wastes at the facilities
will be subject to a medical monitoring program. These
employees are exposed to a dgreater extent than the public at
large. The potential costs of performing medical monitoring
for entire county populations would be prohibitive and unrea-
sonable.

comment 1l: Over 50 commenters suggested that a "needs™ demon-
stration be regquired, i.e. it should be demonstrated that
proposed hazardous waste treatment or disposal facilities are
needed to handle the wastes generated within the State before
they can be permitted. Many of these commenters were concerned
that Montana would become a net importer of hazardous wastes,

Respongse; Two recent cases by the United States Supreme Court
indicate that - neither the department nor the State of
Montana has the authority at this time to require what the
commenters termed a "needs demonstration.® cCurrently, federal
legislation has been proposed in the RCRA Re-Authorization bill
and in separate bills that would give to local governments and
the states this authority. The department will monitor this
legislation and developing case law.

: Approximately 20 commenters requested a moratorium
or ban on burning hazardeus waste in cement kilns.
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Regponge: The Montana legislature, in 1991, gave authority to
the department to "adopt rules and performance standards for
industrial furnaces and boilers that burn hazardous wastes"™,
75-10-405(2) (f). This legislative grant does not include the
authority to bap or place a moratorium on the burning of
hazardous wastes in cement kilns. Such a ban or moratorium is
a policy determination to be made by the legislature.

During Montana’s special legislative session in July of
1992, a bill was signed that prevents the department from
issuing a permit for a boiler or industrial furnace that burns
hazardous waste or hazardous waste-derived fuel until after
October 1, 1993. A bill that would have prohibited the
importation of hazardous waste or hazardous waste-derived fuel
into Montana was vetoed by the Governor.

Comment 13: One commenter suggested that a watch/oversight
committee be established.

Regponse; Because of the stringent and rigorous nature of the
permitting process and the opportunities for public comment on
all phases of the permit, the department has decided, at this
time, not to create an oversight committee. It is unlikely
that such a committee could bhe established by rule. However,
the department will continue to reassess the need for such a
committee,

A citizen’s advisory committee could be established,
informally, between the facility seeking to become permitted
and residents interested in this issue. This would be ocutside
of rulemaking and would require the facility’s voluntary
cooperation.

comment 14; Approximately fifty commenters requested that
there be provisions for items such as substantial fines,
stipulated penalties, permit revocation or shut down of plants
for viclations, Several of these commenters suggested that
these provisions be spelled out in the permit to minjipize State
costs in pursuing fines. One commenter suggested that criminal
penalties be spelled out in the permit.

Responee; Provisions for terminating, modifying, revoking or
denying permits can be found in paragraphs 16.44.109(1),
16.44.116 and 16.44.117 of the Administrative Rules of Montana
(ARM) .

Enforcement actions, such as seeking monetary penalties,
must go through the civil court system as the Montana Hazardous
Waste Program does not have administrative authority to assess
fines. It should be noted, however, that the department is
seeking administrative penalty authority in the 1993 legisla-
ture. Because the department, at this time, only has statutory
authority to seek penalties through the judicial system,
authority to assess penalties cannot be created by rule or
permit.
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Comment 15; Over twenty commenters requested that items such as
citizen access to state records, telemetering of emissions
measurements or plant tours, be available.

: Access to records and documents is already provided
for by a Montana Constitutional provision, state statutes and
regulations of the state, State records and public documents
are available to the citizenry at the Solid and Hazardous Waste
Bureau, 836 Front Street, Helena or at the Air Quality Bureau,
Cogswell Building, Belena. Additional rules would not enhance
the public’s ability to garner information under state control
on BIFs.

Telenmetering of results from continuous emissions monitors
(such as oxygen, carbon monoxide or hydrocarbon levels)
directly to the Department of Health and Environmental Sciences
would be costly and of gquestionable benefit. The existing and
the new boiler and industrial rules require monitoring and
ingpection data to be recorded with the records placed in the
operating record. The existing and the new rules are suffi-
ciently protective in this regard.

Plant tours are a discretionary item for each plant man-
ager. Citizens interested in a tour should contact the
respective facilities.

Comment 16: Twenty commenters requested that compliance
history be a part of the permit review process.

Responge: The department is of the opinion that a facility’s
compliance history should be reflected by the freguency and/or
thoroughness of monitoring, inspecting and reporting reguire-
ments. A review of compliance history as part of a determina-
tion as to whether a permit will be issued is outside of the
department’s rulemaking authority.

comment 17: Approximately 50 commenters requested a full
Environmental Impact Statement (EIS).

Response: The determination as to whether an EIS is required
is part of the MEPA (Montana Environmental Policy Act)} process.
Prior to issuance of a permit, an Environmental Assessment (EA)
is performed. One of the outcomes of the EA is a decision to
proceed, or not to proceed, with a full EIS. This procedure
will be followed in the permitting process for boilers and
industrial furnaces.

Comment 18; Over fifty commenters requested that more freguent
inspections at the plant be conducted by the State. Most of
these commenters suggested 24 hour per day inspections, paid
for by the plant. Some commenters wanted provisions that would
require sampling and testing by a laboratory not associated
with the facility.

; The fiscal note attached to H.B. 383 (now codified
as 75-10-405(2) (f), MCA, allowing the department to implement
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state rules more stringent than the federal BIF rules) indi-
cated that no additional resources were to be used for imple-
mentation of the statute. The department agrees that addition-
al inspections would be needed if any facility in the state
obtained a permit to burn hazardous wastes. As noted above,
the department is seeking the fiscal resources to perform such
inspection through legislation that will be before the 1993
legislaturae.

The department is of the opinion that the facilities
should have discretion as to who performs their sampling and
testing. The department will require a sampling and analyses
plan as part of the permit. This plan will include gquality
agsurance and quality control procedures. The department may
write permit conditions which will redquire the facility to
notify the department prior to sampling episodes. In this
manner, the department will be able to observe the sampling
procedures.. Similarly, the department can reserve the right to
take duplicate samples in order to verify laboratory results.

Comment 19: Sixteen commenters suggested that the permit be
renewed at regular intervals, such as every 3 or 5 years.

; Permits issued by the department to other treatment,
storage and disposal facilities are issued for a finite period,
not to exceed ten years per ARM 16.44.111.

The department proposes to issue the BIF operating permits
for a period of ten Yyears. However, the permit will be
reviewed every five years and modified as necessary in accora-
ance with ARM 16.44.116. This is consistent with the duration
for a land disposal facility permit as outlined in ARM
16.44.111. It should be realized that this permit review would
not ensure updated technology at five-year intervals.

In addition, the EPA has required that Title V parmits
under the Clean Air Act Amendments shall be reviewed and
renewed at five-year intervals.

Cogment 20: Three commenters requested that the permits be
issued to the parent corporation.

;+ These comments, perhaps, were directed at removing
the protection of a "corporate shield". The existing rules
state that a permit is issued to the operator of a facility but
that an owner, if different from the operator, must also sign
the permit application. This language is paralleled in all
pertinent federal regulations. Thus the department is able to
currently pursue owners and operators for violations.

¢ Two commenters requested that a comprehensive
review period be in place prior to permit issuance.

Responge: The permit review process has been estimated to take
a pinimum of two years. Prior to the issuance of a permit, a
public comment period is required. A formal hearing would most
likely follow, depending on the level of interest during the
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public comment period. The public comment period/formal
hearing process may be repeated after the trial burn since the
results of a trial burn may result in the permit being modi-
fied. Permit modifications are claseified as minor or major.
Major modifications require that the public participation
process be initiated.

Additionally, the Montana Hazardous Waste and Underground
Storage Tank Act, 75-10-441, MCA, requires that "the owner or
manager of a proposed commercjial facility for the storage,
collection, or transfer of hazardous waste shall conduct a
public hearing in the nearest population center to provide
information and answer questions . . .

The existing and the new rules are sufflc:.ently protective
due to the complexity and length of the permit review process
and the already establighed public participation and comment
periods.

comment 22: Approximately five commenters requested that the
permit contain environmental criteria prior to permit issuance.
Some of these commenters expressed concern about impacts to
fish and wildlife and the bicaccumulative effect to the
environment.

Response; The EA and/or EIS process will examine environmental
issues and impacts on environmental conditions. Many of the
technical and nontechnical standards in the BIF rules already
include issues related to environmental criteria.

Furthermore, the department is including a provision
within the rules [RULE III(6)} for background and periodic
testing of soils, surface waters and aguifers.

comment 23: More than ten commenters suggested that trial
burne should be conducted on a more frequent basis, such as
semi-annual or quarterly.

H The trial burn is performed to establish permit
conditions at the time of permit issuance. Planning for a
trial burn, conducting the burn and reviewing the results could
exceed some of the commenters’ suggested time intervals between
trial burns. Semi-annual or quarterly trial burns would be too
costly and put unnecessary burden upcn the regulatory agency.

It is proposed that the hazardous waste permit duration
will be for ten years with a permit review at five years. A
trial burn, or compliance test, will be part of the permit
renewal process, i.e. every ten years.

The department is including a provision within the boiler
and industrial furnace rules [RULE III (5)(h)(i)(C)] that
regquires stack testing of emissions on at least an annual
basis. The constituents to be tested and the conditions of the
testing will be establizhed during the permit application and
review process. The test results will be compared to the
permit conditions established during the trial burns. It is
not intended for this testing to be as inclusive as a full
trial burn. Permit conditions may be written such that more
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extensive and/or more frequent testing will occur within the
first year or two after the initial trial burn as compared to
later years of operation.

The Air Quality Bureau alsc has the authority under ARM
16.8.704 of the State of Montana Air Quality Rules to require
testing. That rule states: “"Any person or persons responsible
for the emission of any air contaminant into the outdoor
atmosphere shall upon written request of the department provide
the facilities and necessary equipment including instruments
and sensing devices and shall conduct tests, emission or
ambient, for such periods of time as may be necessary using
methods approved by the department . . . Such testing and
sampling facilities may be aither permanent or
temporary . . . ."

sommant 24: Over twenty commenters suggested that there be no
exclusions or exemptions allowed for trial burns.

: The federa) BIF rules allow exemptions for small
quantity burners (40 CFR 266.108), low risk waste (40 CFR
266.109) and boilers operating under special requirements (40
CFR 266.110). In addition, waivers of trial burn can be
obtained for metals, hydrogen chloride and chlorine gas burning
under the Tier I restrictions and particulate matter burning
under the low risk waste exemption (40 CFR 270.22(a) (3),(4) and
(5)). Data may also be submitted in lieu of trial burn under
specified circumstances (40 CFR 270.22(a) (6)).

The department is including provisions within thig rule
that disallow the low risk waste exemption outlined in 40 CFR
266.109 and the exemption for boilers operating under special
conditions in 40 CFR 266.110. The department is also including
a provision which disallows using data in lieu of trial burns
as set forth in 40 CFR 270.22(a) (6). The department is of the
opinion that the destruction and removal efficiency (DRE) trial
burn is necessary in order to prove that adequate combustion of
toxic organics has occurred. The DRE trial burn also serves as
a standard that is recognizable and understandable to members
of the public. A successful DRE trial burn will demonstrate to
the public that adequate combustion will occur when hazardous
waste fuel is burned. The department understands that it is
highly unlikely that any BIF could provide acceptable data in
lieu of a trial burn due to even slight site and equipment
differences. However, due to the importance of a DRE trial
burn, supplying data in lieu of a trial burn will not be
allowed.

The small gquantity burner exemption only applies to wastes
generated on site. Furthermore, the quantities that a small
quantity burner will be allowed to burn are limited. There-
fore, the department does not consider this exemption to
represent a significant environmental)l threat.

The waivers of trial burn for metals, hydrogen chloride
and chlorine gas are only allowed if the BIFs burn under
conservative Tier I restrictions. The department agrees with
EPA’s conclusion that these conservative limits render a trial
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burn unnecessary for metals, hydrogen chloride and chlorine
gas.

; Eight commenters requested an-immediate stop to
burning if the trial burn is not successful.

Response:; The permit operating periods include the pretrial
burn period, the trial burn period, the post-trial burn period
and the final permit period. The post-trial burn period
includes the time necesgary to analyze the results of the trial
burn. If the trial burn is unsuccessful, then the facility
will not be allowed to enter the final permit pariod. Rather,
modifications to the system would be proposed and portions of
the trial burn may be repeated. Alternately, the facility
could exercise their option of dropping plans for burning
hazardous waste fuel.

Existing and new rules are sufficiently protective in this
regard since interim status will not be allowed and since the
steps described above do not allow a facility to pass into the
final permit period without a successful trial burn.

Comment 26: One commenter suggested that a trial burn include
all constituents for DRE testing. Another commenter expressed
concern about burning polychlorinated biphenyls (PCBs) or
radiocactive wastes.

Responge: Principal organic hazardous constituents (POHCs) are
selected by the regulatory agency based primarily on the
difficulty of destroying the constituents identified in the
wastes and their concentrations within the waste feed. POHCs
are those compounds for which destruction and removal efficien-
cies must be calculated during the trial burn. The EPA
believes that using POHCs is protective of risks posed by
emissions in virtually every scenario that the EPA is aware of.
Generally, two or three POHCs are selected for the trial burn.

DRE testing for all constituents is not practical. Many
of the organic constituents do not appear in the feed in high
enough levels to calculate DREs. If all constituents were part
of DRE testing, then the waste feed would have to be spiked
with higher amounts of each constituent which would be very
expensive and difficult to accomplish. Additionally, the
benefit of requiring all constituents to be part of DRE testing
would be minimal. Therefore, the department is of the opinion
that the existing and the new rules are sufficiently protective
and that all constituents de not nead to be tested/sampled
during the trial burn.

PCBs are reqgulated under the Toxic Substance and Control
Act (TSCA), not RCRA. Similarly, radioactive wastes are
requlated by the Atomic Energy Act. These wastes would not be
in the feedstream of a boiler or industrial furnace ahove
regulated quantities. Mixed hazardous and radioactive wastes
would be partially regulated under RCRA, but are not anticipat-
ed to be part of the waste stream at the facilities which have
been the focus of attention to date. The department could
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exercise its omnibus authority to restrict mixed wastes, if
necessary, during the permit application and review process.

: One commenter suggested that the manner in which
wastes are mixed should be governed by the trial burn.

Response: The manner in which wastes are mixed is cohtrolled
by the waste analysis plan. The waste analysis plan is a very
detailed document that is carefully reviewed during the permit
process. The department is of the opinion that existing rules
adequately cover this issue.

i One commenter suggested that the DRE be set at six
nines rather than four for toxic organic constituents.

;i The EPA believes that the four nines standard is
protective and is consistent with other combustion devices,
such as incinerators. EPA has stated that the increased
lifetime cancer risks to the maximum exposed individual (METI)
from an incinerator operating at 99.99 percent DRE would
generally be 10~¢ or less.

In order for the department to establish another standard,
such as the one suggested, the department would have to
duplicate and enhance all research performed to date by the
EPA. The department does not have the resources to do this,
nor does the department want to begin years of research. At
this time the department has no information to dispute the
EPA’s standard number and therefore will not establish the
different DRE of g8ix hines. The department will continue to
monitor federal, industry and other states’ research.

: Two commenters suggested that the residual effects
of emissions be considered, including threshold levels of
certain parameters. fTen commenters suggested that monitoring
of surface waters, aquifergs and agricultural products be
performed.

H The department considers these to be related
comments. The department is including a provision within the
rules [RULE III(6)] for background and periodic testing of
soils, surface waters and aquifers. The department i of the
opinion that background and annual testing for selected
indicator parameters (pH and heavy metals or other constituents
as determined by the department) is appropriate. The testing
will be performed on surface water, soil and, in some cases,
groundwater samples. The results of the annual testing will be
evaluated at the time of permit application or permit review.
If the department determines that statistically increased
contamination from the facility is apparent, then the depart-
ment will have the option to require additional testing,
restrict the feed rates of certain hazardous wastes, deny
reissuance of the permit or revoke the permit.

Rather than attempt to establish threshold levels, the
department proposes that levels statistically above background
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will be used during the permit renewal evaluation. Surface
water samples will be taken from a point downstream of the
facility. 8So0il samples will be taken from selected downwind
locations of the facility. The exact locations for surface
water and soil samples will be selected during the permitting
process. Factors that will determine the soil sampling
locations will include, but not be limited to, dispersion
modeling, soil type and site access. The number of samples
will have to be guch that a statistically valid sampling could
be achieved. The results will be avaluated during the permit
renewal process and will consider the possibility of inter-
ferences from sources other than BIFs burning hazardous waste
fuel. Applicants shall propose a sampling plan in their
initial Part B application that considers the above referenced
items.

The Air Quality Buresau has the authority to reguire
ambient air monitoring under ARM 16.8.704 of the Air Quality
Rules. That rule states: "Any person or persons responsible
for the emission of any air contaminant into the outdoor
atmosphere shall upon written request of the department provide
the facilities and necessary equipment including instruments
and sensing devices and shall conduct tests, emission or
ambient, for such perieds of time as may be necessary using
methods approved by the department . . . Such testing and
sampling facilities may be either permanent or
temporary . . . ."

The department is of the opinion that the BIF rules are
not the proper instrument for requiring testing of agricultural
products.

comment 30: Three commenters suggested that emissions be
limited by mass rather than by stack gas concentrations.

Regpopse: EPA recognizes that there are hypothetical situa-
tions in which risks from POHCs could be significant under a
99,99 percent DRE. These situations include BIPs in certain
areas burning high volumes of highly potent carcinogenic
organics. The EPA has stated that they are not aware of any
such situations that are actunally occurring. The EPA further
suggests that if it appears that a high risk scenario exists,
then the permit writer should invoke the omnibus authority
(75~10-406(8), MCA). The department will adopt this approach,
if deemed appropriate, rather than institute formal rules for
mass emissions.

Additionally, it is possible that limits for mass emis-
sions for certain compounds could be instituted as part of an
Air Quality permit, if required by the Air Quality Bureau.
Furthermore, existing Montana Air Quality standards for the
vrevention of siugnificant deterioration of air quality include
mast emission rates for oriteria pollutants and other pol-
jutents., A listing of these pollutants <an be found in 3RM
16.2.921(30).

Gomment 31: One compenter suggested that a baseline test of
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emissions be performed.

; The standards that the EPA has proposed for toxic
organics, metals, hydrogen chloride and chlorine gas are based
on stack gas concentrations which are irrespective of baseline
emissgions.

However, during the trial burn, several conditions may be
proposed by the applicant. One of these conditions may be to
test the existing emissions. PFurthermore, the facility will be
required to establish baseline emissions if they are geing to
seek the alternative hydrocarbon emission standard set forth in
ARM 40 CFR 266.104(f), [RULE 1V].

Additionally, and as part of any air guality permitting
process that is ultimately required for these types of sources,
the Air Quality Bureau has authority to request a baseline
emissions test under ARM 16.8.1105(2) (d). This test would only
be performed if it is determined, during the permit review
process, that such a test is warranted.

The department is of the opinion that existing and new
rules are sufficiently protective and that rulemaking to
require a baseline emissjons test is not warranted.

: Six commenters suggested that additional provi-
sions for continuous emission monitoring be incorporated inte
the rules. These suggestions included monitoring of all
consgtituents and equipment. At least one commenter suggested
that continuous emissions monitoring be utilized to prove which
chemicals can be burned safely and another suggested specific
detection levels for emissions.

: The BIF rules provide for monitoring carbon monox-
ide, hydrocarbons and oxygen on a continuous basis, if speci~-
fied by the permit. For some constituents, such as netals,
there are presently no commercially available continuous
emissions monitors. Detection limits are based on the specific
test methods approved by EPA; the department does not have the
resources or ability to improve upen EPA’s test methods. The
rules also require that BIFs be equipped with automatic waste
feed cutoff systems that will limit emissions under certain
conditions.

The department is including a provision within the boiler
and industrial furnace rules [RULE III (5) (h) (i) (C)] that will
require stack testing of emissions on at least an annual basis.
The constituents to be tested and the conditions of the testing
will be established during the permit application and review
process. The test results will be compared to the permit
conditions established during the trial burns. Permit condi-
tions may be written such that more extensive and/or more
frequent testing will occur within the first year or two after
the initial trial burn as compared to later years of operation.

Additionally, the Air Quality Bureau has the authority
under ARM 16.8.704 of the State of Montana Air Quality Rules to
require testing. That rule states: “Any person or persons
responsible for the emission of any air contaminant into the
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outdoor atmosphere shall upon written request of the department
provide the facilities and necessary equipment including
instruments and sensing devices and shall conduct tests,
emission or ambient, for such periods of time as may be
necessary using methods approved by the department . . . Such
testing and sampllng facilities may be either permanent or
temporary . . .

: Over twenty commenters exprassed various concerns
about burning chlorinated hydrocarbons. Most of these
commenters suggested that chlorinated hydrocarbons should not
be allowed. One commenter suggested that a test and limit be
established for chlorine.

: The amount of chlorine bearing hazardous wastes is
controlled by waste feed rate limits. These limits were
developed by EPA based on a health-based risk assessment. The
department does not have the ability to duplicate or expand
upon EPA’s research in developing these standards, nor does the
department consider totally disallowing chlorinated hydrocar-
bons to be appropriate in light of EPA’‘s research that went
into crafting the BIF rule.

EPA has also stated that the highly alkaline particulate
matter resulting from the limestone raw materials in a cement
kiln effectively neutralizes much of the chlorine generated
from hazardous waste fed into the kiln.

However, the department recognizes +that one of the
concerns with burning chlorinated hydrocarbons is their
potential to reform in the stack into PICe, such as dioxins.
The department is including two provisions in its rule to
reduce the potential for dioxin formation. The first rule
[RULE III (5)(b)(iv)] will prohibit the burning of certain
wastes listed for dioxin or tri-, tetra- or pentachlorophenol
or derived from these listed wastes. The prohibited wastes
include D017, D037, D041, D042, F020, F021, F022, F023, FO026,
F027, F028, F032 and K001. The prohibition for K001 only
applies to K001 wastes that contain pentachlorophenol. The
second rule [RULE IV (5)] requires a site-specific risk
assessment to demonstrate that emissions of chlorinated
dibenzo-p-dioxins and dibenzofurans do not result in an
increagsed lifetime cancer risk exceeding 1 in a 100,000.

Comment 34: Approximately twenty commenters expressed various
concerns over the burning ©f heavy metals, espacially lead.
These commenters suggested items such as enacting emission
standards for all heavy metals, monitoring metals emissions 24
hours per day or disallowing metals entirely.

: The BIF rules establish emission limits for ten
toxic metals listed in Appendix VIIT of 40 CFR Part 261 (incor-
porated by reference in ARM 16.44.352) based on projected
inhalation health risks to & hypothetical maximum exposed
individual (MEI). The standards for arsenic, beryllium,
cadmium and chromium limit the lifetime increased cancer risk
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to the MEI to a maximum of 1 in 100,000. The standards for
antimony, lead, barium, mercury, silver and thallium are based
on reference doses (RfDs) below which adverse health effects
have not been observed. Two other metals listed in Appendix
VIIX, selenium and nickel, will be added to the list of
regulated metals in a forthcoming amendment to the BIF rules
from the EPA. The department will either amend the BIF rules,
or use its omnibus authority during the permit process to
include selenium and nickel.

EPA has stated that metals emissions are not feasibly
monitored on a continuous basis. The department has no
information to indicate that metals can be feasibly monitored
on a continuous basis. Establishing emissions or ambient
gstandards for metals that do not already have standards
established would place excessive burden on the department.
Purthermore, the department does not have the ability to
duplicate or expand upon EPA‘s research in developing stan-
dards, nor does the department consider totally disallowing
heavy metals, including lead, to be appropriate in light of
EPA’'s research that went into crafting the BIF rule.

However, the department is including a provision within
the bojiler and industrial furnace rules [RULE III (5) (h) (i) (C)}
that will require stack testing of emissions on at least an
annual basis. The constituents to be tested and the conditions
of the testing will be established during the permit applica-
tion and review process. The test results will be compared to
the permit conditions established during the trial burns.
Permit conditions may be written such that more extensive
and/or more frequent testing will occur within the first year
or two after the initial trial burn as compared to later years
of operation.

One of these commenters was concerned about metals being
monitored for only six hours per day rather than 24 hours per
day. That comment probably referred to 40 CFR
266.103(c) (3) (1i) which pertained to regquirements for industri-
al furnaces that recycle collected particulate matter during
interim status. Since interim status has been disallowed, this
comment may not have applicability.

The department considered disallowing mercury from the
hazardous waste feed stream. It is our understanding that the
volatility of this metal makes it difficult to capture within
air pollution control systems or in bottom ash. However, the
reference air concentration for mercury may be lowered in a
forthcoming amendment to the BIF rules from EPA. 'The depart-
ment will continue to monitor rule changes in the federal
system, and must, by agreement, operate a parallel program with
the EPA. If need be, the department could also use its omnibus
authority to restrict the quantity of mercury within the feed
stream.

Approximately twenty commenters expressed concern
over the burning of dioxins and furans. These commenters
suggested that dioxins not be allowed, that furan emissions
testing include all dioxin and furan isomers, that a risk
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assessment should be required regardless of the air pollution
control system (APCS) operating range or that the APCS be
upgraded to better handle dioxins and furans.

: There are over 200 related compounds known as
polychlorinated dibenzo-para-dioxins (PCDDs) and polychlerin-
ated dlbenzofurans (PCDFs). One of the most toxic man made
substances is 2,3,7,8 tetrachloro-dibenzo-p-dioxin (2,3,7,8-
TCDD). This substance is an unwanted by- product resulting
chiefly from the manufacture of chemicals such as some pesti-
cides, and incomplete combustion of some chlorinated compounds.
EPA test data at incinerators, industrial boilere and calcining
kilns have shown that PCDDs or PCDFs have been emitted at
detectable levels in the part-per-trillion range. These low
levels should present no health hazard. Additionally, none of
the devices tested by EPA emitted the most toxic isomer -
2,3,7,8 TCDD.

Nonetheless, the department recognizes that one of the
concerns with burning chlorinated hydrocarbons is their
potential to reform in the stack into PICs, such as dioxins.
The department is including two provisions in its rule to
reduce the potential for dioxin formation. The first rule
[RULE III (5)(b)(iv)) will prohibit the burning of certain
wastes listed for dioxin or tri-, tetra- or pentachlorophencl
or derived from these listed wastes. The EPA prohibits the
burning of dioxin listed wastes (F020, F021, F022, F023, F026
or F027) during interim status. The department proposes that
this restriction also apply to permitted status facilities as
an added safety precaution. Additionally, the department is
adopting a new rule to prohibit D017, D037, D041, D042, FO28,
Fo32 and K001l from the waste feed in BIFs as these wastes
contain similar constituents as the dioxin listed wastes. The
prohibition for K001 only applies to K001 wastes that contain
pentachlorophenol.

The second rule [RULE IV (5)] requires a site-specific
risk assessment to demonstrate that emissions of chlorinated
dibenzo-p-dioxins and dibenzofurans do not result in an
increased lifetime cancer risk exceeding 1 in a 100,000. The
existing federal rules do not require this riskx assessment if
the air pollution control devices are operated outside of a
specified temperature range. The department may waive the
requirement for a risk assessment if the facility can demon-
strate, to the satisfaction of the department, that raw
materials and fuels used are such that dioxins would not be
present in residues or emissions. This wajiver would not apply
to facilities with a dry particulate matter control device that
operates within the temperature range of 450 to 750 degrees
Fahrenheit and industrial furnaces operating under an alterna-
tive hydrocarbon limit.

The existing and new rules are adequately protective,
thereby making costly testing of all dioxin and furan isomers
and upgrading of the APCS unnecessary.

commept 36: Ten commenters expressed concern about PICS. Most
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of these commenters suggested that all products of incomplete
combustion (PICs) should be identified. One of these
commenters was concerned that carbon monoxide (CO) is an
inappropriate indicator of PICs, another commenter indicated
that the CO standards within the BIF rule are weak. Yet
another commenter stated that CO levels should be closely
controlled with instantaneous and average limits.

Regponge: PICe are incompletely burned inorganic compounds
that are present in virtually any combustion process. The EPA
has stated that PIC emissions do not pose significant risks
when BIFs are operated under good combustion conditions. The
EPA has also determined that low CO and/or hydrocarbons (HC)
levels are indicative of good combustion. Therefore, the EPA
utilizes CO and HC levels to control PIC emissions.

The EPA further indicates that it is very difficult to
identify and quantify emissions of thousands of different
compounds, some of which are present in minute quantities.
Many PICs can not be quantified and identified with current
techniques. Even 3if the techniques were available, health
effects data are not likely to be available for the compounds
so that a risk assessment could not be conducted.

The Coalition for Responsible Waste Incineration reports
the following: "Products of Incomplete Combustion (known as
PICs) are part of the tiny amounts of hazardous materials that
are not completely burned or are chemically converted during
incineration. PIC emissions have been exhaustively studied in
a number of comprehensive risk assessments. These assessments
show that even if the worst forms are present, the levels of
emissions are so low that they pass even the most stringent
health-based regulatory criteria”. Although their report
pertains to hazardous waste incinerators, the information
generally applies to many boilers and industrial furnaces as
well.

The department is aware that high levels of CO do not
necessarily indicate poor combustion. However, generally
accepted comhustion theory holds that low CO flue gas levels,
combined with low excess oxygen levels, indicate a BIF is
operating at high combustion efficiency. The EPA has also
stated that CO is a sensitive indicator of overall combustion
conditions and may be a conservative indicator of POHC and PIC
destruction.

The department is of the opinion that the existing and the
new rules are sufficiently protective in this regard. In
regards to a "weak" CO standard or further controls upon the CO
standard, the department does not have the resources to
duplicate or expand upon EPA’s research in order to establish
a different CO level.

i+ Two commenters expressed concern about step change
or hysteresis effects.

The department will review these issues during the
permit application review process. Where feasible, trial burn
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conditions will be established to minimize thege effects to the
extent that they affect future operating conditions.

; Two commenters expressed concern about nitrogen
oxides (NO,) and their relationship to CO.

Regponge: The department understands that it may be difficult
to lower NO, and CO simultaneocusly. The EPA has stated that
alternative Tier II standards (i.e. HC limits) allow facilities
flexibility in wmeeting both PIC controls and NO, emission
standards. (The PIC and the NO, standards are controlled under
different authorities). The EPA also implies that NO, emis-
sions will be better controlled with a C0O standard that is
predicated on a time-weighted average rather than a fixed or
trigger limit.

The department is of the opinion that the existing and the
new rules are adequately protective regarding the relationship
between CO apd NO,, based on current information.

H One commenter suggested that the effects of
burning hazardous waste on the surroundings at other similar
plants should be investigated.

Response: The department does not feel that this effort would
be effective. There does not appear to be an accessible
repository of intormation concerning cement kilns and their
effect on the environment. There are also tremendous site and
management differences from one kiln to ancther. As informa-
tion becomes available, the department will review and consider
such information each time the cperating permit comes up for
renewal.

One commenter suggested that the effects of
exigting sources, such as ASARCO, should be considered in the
permit process. Two commenters suggested that the cumulative
effect of emissions should be considered.

Response: The Air Quality Bureau does consider cumulative
effects in terms of ambient concentrations and compliance with
ambjent standards, where applicable. For instance, an area
that was classified as non-attainment for lead would require a
review of lead emissions as part of the Air Quality Bureau’s
State Implementation Plan. Therefore, the BIF rules do not
appear to be the appropriate instrument for addressing this
issue.

Two commenters suggested that minimum oxygen
levels be set.

Response: The department is of the opinion that a pre-alarm
system and/or a tie to the auto cutoff system is sufficient for
ensuring that excess oxygeh is available. These oxygen levels
can be established as part of the permit process.
Furthermore, a provision has been included within the
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rules [RULE IXI (5)(g)(iv)] that will require the owner or
operator to install and operate ltems such as additional stack
monitoring devices and additional or duplicative instrumenta-
tion or alarm systems upon the reguest of the department,
during the permit application or permit review process.

Comment 42: One commenter suggested that fugitive emissions be
controlled and tied into the automatic cutoff system and
incorporated into any risk assessment.

: The federal BIF rules apply the same controls to
fugitive emissions that currently apply to hazardous waste
incinerators. The controls apply to alternate contro)] strate-
gies including: 1) keeping the combustion zone where hazardous
waste is burned totally sealed and 2) maintaining the combus-
tion zone pressure lower than atmospheric pressure.

In addition, and as part of any air quality permitting
process that is ultimately required for these types of sources,
the Air Quality Bureau can review all major sources of fugitive
emissions, if warranted.

It may not be technologically feasible to tie fugitive
emissions into the automatic cutoff system. If the controls
described above are properly applied, then, in the opinion of
the departwment, the existing and the new rules are sufficiently
protective.

: One commenter suggested that the facilities should
prove that emissions are no worse than when coal is burned.

: The standards that the EPA has proposed for toxic
organics, metals, hydrogen chloride and chlorine gas are based
on stack gas concentrations which are irrespective of baseline
emissions. Furthermore, it will be required for the facility
to establish baseline emissions if they are going to seek the
alternative hydrocarbon emission gtandard set forth in 40 CFR
266.104(f), [RULE IV (6)]. Therefore, the department is of the
opinion that the  existing and the new rules are adequately
protective and the facilities do not need to prove that
emissions are no vorse when burning hazardous waste fuel than
when burning coal.

Comment 44: Three commenters suggested that a lower particu-
late matter (PM) standard should be required., One of these
commenters suggested that PM be monitored on site and off site.

Regponse: The BIF rules limit particulate matter emissions to
0.08 gr/dscf, corrected to 7% oxygen. This is the same
standard that currently applies to hazardous waste incinerators
and is intended to supplement the risk based metals controls.
The EPA considered lowering the PM standard to be consistent
with the proposed standard for municipal waste incinerators
(MWIS). However, the standard for MWIs also serves as a
surrogate for controlling toxic metals, whereas the BIF rules
have a separate means of controlling toxic metals.
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Due to entrained particles of raw materials, it is
unlikely that cement kilns could meet the proposed MWI standard
for PM. The EPA believes that the 0.08 grains per dry standard
cubic foot PM standard, when used as a supplement to the risk-
based metals contrel, is protective of human health and the
environment. However, the EPA will consider whether future PM
controls should be promulgated under provisions of the Clean
Air Act. Furthermore, as part of any air quality permitting
process reguired by the Montana Clean Air Act, the Air Quality
Bureau may determine that a lower standard for PM is appro-
priate. From the generic perspective of these rules, there
does not appear to be evidence that PM will increase with
substitution of hazardous waste fuel for coal. For this reason,
and for the reasons listed above, the existing and the new
rules are deemed to be adeguately protective.

: Two commenters suggested that burning be disal-
lowed during winter inversions.

The department agrees with this suggestion as it
pertains to hazardous waste burnhing. A provision has been
included within the rules [RULE III (5} (c)(iii)] to reguire the
facility to submit a plan for the cessation of the burning of
hazardous waste during prolonged inversion conditions. This
plan will be reviewed during the part B permit review process.
This plan is not intended to halt the burning of hazardous
waste during all inversion occurrences. Rather, it is intended
to halt the burning during winter conditions when the air
guality is continuously poor over a period of days.

The department believes this measure to be prudent due to
adverse health effects during winter inversions, which presum-
ably are related to poor air gquality.

Comment 46: Four commenters exprested concern about upset
conditions. One commenter suggested an investigation of each
upset condition and one commenter suggested that the faclility
be shut down until the problem which created the upset has been
resolved. One of these commenters suggested that rolling
averages should be taken on a much shorter time period than one
hour to prevent the effects of an upset being hidden, This
commenter alsc suggested that the baseline should not be set by
the highest such average.

Response: The federal rules require that BIFs be equipped with
automatic waste feed cutoff systems to 1limit enmissions of
hazardous compounds during combusticn upset situatiens.
Additionally, the BIFs must continue to comply with all permit
operating conditions any time there is waste in the unit. This
means that activation of the automatic waste feed cutoff svstem
does not relieve the facility of its obligation to comply with
permit conditions if there is waste remaining in the vnit. For
example, the air pollution control system must continue to be
operated within the applicable permit conditions. Furthermore,
after a cutoff the temperature in the ~~rrhostion chamber must
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be maintained at levels demonstrated during the test burn for
as long as hazardous waste or residue remains in the chamber.

Pursuant to ARM 16.8.705 of the Air Quality rules, these
upsets ("malfunctions"), and the reasons for these upsets, are
required to be reported. Any upset of over four hours in dura-
tion or a violation ot any permit condition or other applicable
emission limitation results in a report to the Air Quality
Bureau. An example of a permit violation would include exceed-
ance of a six-minute opacity standard. The reporting of these
upsets can continue to be handled under both ARM 16.8.705 and
the hazardous waste permit and need not be incorporated into
the BIF rules.

Rather than requiring a facility to shut down for upset
conditions, the department is of the opinion that compliance
with the conditions set forth in the operating permit will be
sufficiently protective. As stated above, these conditions
must be maintained at all times when waste is in the unit.

Rolling averages are used in a trial burn in order to
establish permit parameters such as feed rate limits for
carcinogenic metals and lead. A trial burn is performed in
order to set realistic, enforceable and protective permit
conditions. A trial burn is designed to show acceptable
performance under worst case conditions. Acceptable perfor-
mance is then asgsumed while operating under Jess severe
conditions. Por conformance with Tier III controls, emizsions
for metals, HCl and Cl, are based on a demonstration that
acceptable ambient levels are not exceeded.

comment 47: One commenter suggested that additional tempera-
ture monitoring locations be required.

A provision has been included within the rules [RULE
III (5)(g)(iv)] that will require the owner or operator to
install and operate items such as additional stack monitoring
devices and additional or duplicative instrumentation or alarm
systems upon the request of the department, during the permit
application or permit review process. The department will
assess whether additional temperature monitoring locations are
appropriate during the permit review process.

comment 48: One commenter suggested that surrogate gases not
be allowed as POHCs.

: The department agrees with this suggestion. The
department is concerned that a gaseous surrogate may hot be
representative of a combustion ‘device that burns liquids or
solids. Principal organic hazardous constituents (POHCs) are
selected by the regulatory agency based primarily on the
difficulty of destroying the constituents identified in the
wastes and their concentrations within the waste feed. Since
selection (or approval) of POHCs is by the regulatory agency,
restricting surrogate gases can be handled as a permit condi-
tion and does not need to be incorporated into the BIF rules.

22-11/25/92 Montana Administrative Register



-2540-

comment 49: Three commentersz suggested that the waste analysis
plan be improved. Their comments included suggestions to test
each rall or truck 1load, to include all constituents, to
analyze to a level of 10 parts per billion, to assign gquantifi-
able limits to specific inputs or to require daily chemical
analyses.

: In accordance with 40 CFR 266.102(b) (1), [RULE III

(2)], the owner or operator must provide an analysis that
quantifies the concentration of any constituent identified in
Appendix VIIXI of Part 261, ARM 16.44.352, that may reasonably
be expected to be in the waste. such constituents must be
identified and quantified at levels detectable by analytical
procedures prescribed by "Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods". The waste analysis plan
must also comply with the General Facility Standards found in
40 CFR 264.13 (incorporated by reference in ARM 16.44.702).

Furthermore, in accordance with 40 CFR 270.66(c)(2) and
[RULE XII}, the trial burn plan must include an identification
and an approximate quantification of any hazardous organic
constituents that are present in the feed stream and a descrip-
tion of blending procedures.

The department is of the opinion that the present waste
analysis requirements are adequately protective.

comment $0: Two commenters suggestad that the proviscions of
Montana House Bill 607 or the Clean Air Act (CAA) be con-
sidered.

Montana House Bill 607 (75~-2-21%, MCA) does not
apply to boilers and indusgtrial furnaces as written.

Title III of the 1990 Clean Air Act Amendments (CAAA)
addresses many of the same pollutants that are regqulated under
these rules. The EPA has stated that it is premature to
provide a definitive opinion on the relationship of Title III
of the CAAA to the BIF rules. They further state that Congress
was concerned about duplicative regulation and that Congress
urged the EPA to guard against such regulation. EPA is
studying the issue further and notes that BIFg will likely be
regarded as major sources which may, or may not, reguire
further emissions controls.

The department will consider recommendations that the EPA
makes, if any, concerning the interface between the BIF rules
and the Clean Air Act.

Comment S1;: Over fifty commenters suggested that "best
available technology" (BAT) or "best available control technol-
ogy"™ (BACT) be incorporated into the BIF rules or permit
conditions.

Response: Best available control technology means an emission
limitation based on the maximum degree of reduction for each
pollutant subject to regulation under the Montana Clean Air
Act. BACT technology, by definition, takes inte account
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energy, environmental and economic impacts. It includes an
emission limitation through application of production processes
or available methods, systems, and technigues, including fuel
treatment or innovative fuel combustion technigues for control
of pollutants subject to regulation.

In the federal BIF regulations, EPA did not apply the con-
cept of BACT, but rather chose to focus upon the use of
pollutant and site-specific risk analyses to ensure the
protection of public health., The EPA did expressly consider
BACT~type standards for PM limite (e.g., NSPS), but concluded
that these standards were unnecessary as a generic limjitation
when combined with the required risk-based metals controls.
Further, it is not clear that the imposition of BACT would, in
all cases, result in a lower emission limit.

In addition, and as part of any air guality permitting
process that is required for these types of sources, the Air
Quality Bureau may apply a BACT analysis to the BIF emissions,
and may require additional emission reductions as a result.

For these reasons the department conc¢ludes that the
imposition of a BACT-type requirement is inappropriate at this
time.

Comment 52: Four commenters suggested that the facilities be
required to upgrade to BAT or BACT on a periodic basis such as
annually or every five years.

i The department is adopting a new rule reguiring
permit reviews at five year intervals and permit renewals at
ten year intervals. Changes to the operating permit will occur
if cause exists for modification in accordance with ARM
16.44.116 through 16.44.118. The department is of the opinion
that the part B permit application and review process coupled
with the testing that will accompany an operating permit are
sufficiently protective.

Furthermore, the FPA has required that Title V permits
under the Clean Air Act Amendments shall be reviewed and
renewved at five-year intervals. While EPA has yet to determine
the full interaction between the current BIF requirements and
the provisions of the CAAA, at a minimum this renewal will
offer an additional opportunity for prompt incorporation of any
new requirements pertaining to air emissions that have been de-
termined to be necessary for the protection of public health.

Comment 53: Approximately thirty commenters suggested that
"best management practices” (BMP) be incorporated into the BIF
rules or permit conditions.

Response: The department is of the opinion that BACT analysis
performed as part of any permitting process that may be
conducted by the Air Quality Bureau, the standards of part 264
of the Code of Federal Regulations and the Part B permit review
process effectively encompasses much of the BMP concept.
Furthermore, concepts such as BMP are somewhat nebulous and may
be difficult to enforce. Therefore, the department is of the
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opinion that the existing apd the new rules are adequate
without incorporating BMP.

Comment 54; One commenter suggested several specific best
management practices that should be part of the BIF rules.
These included duplicative instrumentation, weekly emissions
testing, increased testing of cement kiln dust, allowing hot
end feed only, disallowing direct transfer, limiting the number
of resets and requiring oxygen assisted burners.

Responge: A provision has been included within the rules [RULE
III (5)(g)(iv)] that will require the owner or operator to
install and operate items such as additional stack monitoring
devices and additional or duplicative instrumentation or alarm
systems upon the request of the department, during the permit
application or permit review process.

The department will review the existing instrumentation at
the applicant’s facilities during the permit process to judge
if it is adequate and reliable. If it is determined that
duplicative instrumentation is appropriate, then the department
will address this issue during the permit process.

A provision has been included within the boiler and
industrial furnace rules [RULE III (5)(h)(i)(C)] that will
require stack testing of emissions on at least an annual basis.
The constituents to be tested and the conditions of the testing
will be established during the permit application and review
process. The test results will be compared to the permit
conditions established during the trial burns. Permit condi-
tions may be written such that more extensive and/or more
frequent testing will occur within the first year or two after
the initial trial burn as compared to later years of operation.

The BIF rules indicate that waste-derived residue shall be
sampled and analyzed as often as necessary. The department is
of the opinion that the cement kiln dust should be sampled
whenever there is a change in rawv materials or fuels. The
frequency between sampling and analysis events will be speci-
fied as a permit condition.

The department is of the opinion that allowing other than
"hot end feed” can be protective if all emission standards are
met. It is important that the facilities demonstrate conform-
ance with emission standards which have been designed to ensure
public health and satety. If a BIF can meet the emission
limitations, then the location of the hazardous waste feed is
of lesser importance.

The EPA has discouraged the use of direct transfer.
Concerns with direct transfer operations include: 1) the
potential for fires, explosions or spills during transfer
operatione and 2) the stratification of waste in the transport
vessel and the potential for waste fuel flow interruptions
which could ultimataely affect efficient combustion. Protective
standards are included within the BIF rules to provide for
items such as general operating requirements, containment and
detection of releases and response to leaks or spills. The
department will consider this issue further during the part B
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permit application review process.

The EPA has elected not to limit the number of resets
since: 1) there is no data to indicate that a specific number
of cutoffs would be unacceptable given that the combustion
chamber temperature and other conditions are maintained, 2)
operating costs assgociated with cutoffs will provide incentive
to encourage operators to minimize automatic waste feed cutoff
incidents and 3) the recommended use of pre-alarm systems will
reduce the number of waste feed cutoffs. Additionally waste
feed can only be restarted when the hourly rolling average for
CO/HC meet the permitted limits. The department concurs with
this reasoning and is of the opinion that the existing and the
new rules for limiting the number of resets is adequately
protective.

The department will review the oxygen levels within the
respective BIFs during the permit review process. The proposed
use of pre-alarm and/or alarm )levels set to the automatic cut-
off system is protective and precludes the need for oxygen
assisted burners.

Ccomment 55: Approximately fifty commenters expressed concern
about the management of cement kiln dust. Most of the com-~
menters suggested that cement kiln dust should be treated as a
hazardous waste and/or be managed in a secured landfill.

Response: Residues from cement kilns are excluded from
regulation by the Bevill Amendment. The EPA has stated that so
long as the processing of hazardous waste doeg not signifi-
cantly affect the character of the waste residues as high
volume/low hazard, then those wastes can remain excluded under
the Bevill Amendment. In order for the exclusion to apply, the
wastes must be burned for energy recovery, not destruction.

Residues are evaluated by a twe part test. The second
part compares waste-derived residue concentrations with health-
based limits. If the residues fail this test, then the first
part of the test becomes effective. This involves a comparison
of waste-derived residue with normal residue. If the residues
fail both tests, then the residues must be considered to be a
hazardous waste.

The EPA is presently studying cement kiln dust. Samples
of kiln dust from 15 cement kilns, 8 of which burn hazardous
waste, have been taken by the EPA. These samples will be
tested for metals and nonmetals (Appendices VII and VIII of the
federal BIF rules, [RULE XI]). The report is nhot due until
April of 1993. R recent study by the Portland Cement Associa-
tion ("An Analysis of Selected Trace Metals in Cement and Kiln
Dust", PCA 1992) suggests that neither cement kiln dust nor
cement have the characteristics of hazardous waste as defined
under RCRA.

The department will request geologic and hydrogeologic
information concerning any aquifers that lie beneath the
quarries used for cement kiln dust disposal at cement kiln
facilities. This request would be part of the Part B permit
application and review process. Monitoring of the aquifer may

22-11/25/92 Montana Administrative Register



-2544-

be regquired (in accordance with [RULE IIl (6)]) depending on
the geologic/hydrogeologic information that is provided to us.
It should also be realized that the facility will become
subject to facility-wide corrective action provisions. Thue,
problems of potential mismanagement of wastes may be addressed
as part of the Hazardous and Solid Waste Amendments (HSWA)
permitting process.

The department will continue to monitor research performed
by the federal government, other states or industry. The
results of this research will be reviewed as part of the permit
application and review process. Additional conditions may be
incorporated into the permit, if warranted.

Comment 56: One commenter suggested that cement kiln AQust
should be subjected to further testing.

Response: The BIF rules indicate that waste derived residue
shall be sampled and analyzed as often as necessary. The
department is of the opinion that the cement kiln dust should
be sampled whenever there is a2 change in raw materials or
fuels. The freguency between sampling and analysis events will
be specified as a permit condition.

i One commenter suggested that reclamation require-
ments be considered for the quarries which recejive the kiln
dust and at least two commenters expressed concern about
windblown cement kiln dust originating from the quarries.

Response: Reclamation requirements is an issue that is within
the jurisdiction of the Montana Department of State Lands
(DSL). Both cement kilns in Montana that have been the focus
of the public comments have permits issued by State Lands.
Permits issued by DSL cover reclamation requirements as well as
dust and erosion control. The department will consult with DSL
to ensure coordination of approach if permits for boilers and
industrial furnaces are written.

Windblown dust would be regulated under the Air Quality
Rules (ARM 16.8.1401). As previously stated, the department
will continue to monitor research performed by the faderal
government, other states or industry. The results of this
research will be reviewed as part of the permit application and
review process. Additional conditions may be incorporated into
the permit, if warranted.

Comment 58: Over eighty commenters expressed concern about the
siting of BIFs. The commenters suggested that BIPs not be
sited next to items such as, but not limited to, waterways,
population centers and schools.

Responge: Existing hazardous waste facility location standards
are outlined in 40 CFR 264.18 (ARM 16.44.702) and include
seismic and floodplain considerations.

States which require siting criteria for BIFe do so after
legislative debate and evaluation of possible siting issues.

Montana Administrative Register 22-311/25/92



-2545-

Creation of such criteria are mandated by statute and not
regulation. It is the department’s understanding that siting
issues will be brought before the 1993 session of the legisla-
ture. The department will make itself available for consulta-
tion with the Environmental Quality Council or the legislature
as siting legislation is developed.

Commgent 59:; Over fifty commenters expreased concern about the
transportation of hazardous wastes throughout the State of
Montana.

; Changes in transportation of hazardous waste, on a
state-wide basis, would likely result in minimal increased risk
if the two kilns were to be permitted to burn hazardous waste.
That is, hazardous materials and hazardous wastes are routinely
transported by truck and rail through the State every day.
However, on a localized basis, the transportation of hazardous
wastes may present an increased risk on the highways nearest
the facilities planning to burn hazardous wastes.

RCRA standards require that each hazardous waste transpor-
ter obtain an identification number before it can accept wastes
for shipment. fTransporters are required to take immediate
action to notify the proper authorities if an accident causing
the release of hazardous waste occurs. Transporters are liable
for the costs of cleaning up any spills that may occur.

‘Transporters of hazardous wagte are regulated jointly by
EPA under RCRA and by the U.S5. Department of Transportation
(POT) under the Hazardous Materials Transportation Act (HMTA).
DQT standards cover shipping containers and labeling; placard-
ing of vehicles; design, construction, and maintenance of con-
tainers; and the use of shipping papers. DOT has developed
standards for driver qualificatione and training as well as the
design, construction and maintenance of vehicles. Please refer
to 49 CFR Subchapter C, Parts 171 through 180, for more
information pertaining to hazardous material regulations of the
Department of Transportation.

The department supports proposals that would lower the
speed limit for trucks on access roads nearest the boiler and
industrial furnace facilities. The department alsc supports
increased entorcement of axisting transportation regulations
governing commercial transport of hazardous materials and
wastes. However, the BIF rules are not the proper instrument
for regulating transportation, nor do these rules fall within
the province of the department.

comment 60: Approximately thirty commenters requested that the
facility fund emergency response teams along designated routes.

Response: The department is of the opinion that a cooperative
training effort between the facility and local first respondexs
is reasonable in the vicinity of the facilities (20 mile radius
for example); however, the department is of the opinion that
this is not a reasonable request throughout the State. This is
because of the existing hazardous materials and wastes that are
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transported every day and the minimal incremental increase in
risk, on a state-wide basis, that would be attributable to the
BIFs.

The department does have the authority to address these
concerns as permit conditions under Genaral Facility Standards
as they pertain to the facility property. Under permit
conditions, facilities must have appropriate and sufficient
plans for emergency responses.

compent 61: Ten commenters suggested that tanker construction
be improved.

Regsponse: The design and construction of tankers are regulated
by existing DOT rules. The department does not have the
authority to alter DOT rules. Please refer to 49 CFR Subchap-
ter C, Parts 171 through 180, for more information pertaining
to hazardous material regulations of the Department of Trans-
portation.

Five commenters suggested that rail transport of
hazardous wastes or materials should be prohibited.

Response: Changes in transportation of hazardous waste, on a
state-wide basis, would likely result in minimal increased risk
if the kilns burn hazardous waste. That is, hazardous mater-
ials and hazardous wastes are routinely transported by rail
through the State every day.

Rail transport within the State is regulated by the Public
Service Commission. The department does not have the authority
to alter their rules. Please refer to 49 CFR Subchapter C,
Parta 171 through 180, for more information pertaining to
hazardous material regulations of the U.S. Department of
Transportation.

: Approximately twenty commenters suggested that
corridors be established for hazardous waste transport such
that the trucks remain primarily on Interstate Highways.

; This issue is not within the rulemaking authority of
the department. Please refer to 49 CFR Subchapter C, Parts 171
through 180, for more jinformation pertaining to hazardous
material regulations of the U.S. Department of Transportation.

Ccomment 64: One dozen commenters were concerned that clean-up
costs be borne by the facility burning hazardous waste, not
Montana citizens, in the event of a =spill. Approximately
twenty commenters suggested that a financial instrument, such
as a trust account, tax, fee, or fund be established for
transportation accidents or on-site spills.

: Transporters are liable for clean-up costs.
Intrastate transporters are required to carry insurance which
would cover the cost of an environmental spill. The facilities
are liable for clean-up costs on their own property. Cleanup
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Orders are addressed by statute in 75-10-416, MCA.

The department is of the opinion that the existing rules
are adequately protective for on-site waste management con-
cerns.

The BIF rules are not the proper instrument for addressing
off-site concerns. This issue is not within the rulemaking
authority grantad to the department by the Montana legislature
in 75-10-405(2) (£) (ii), MCA.

Comment 65: Over twenty commenters requested that emergency
response and clean-up plans be in place. Some ©f these
commenters were concerned about training of plant personnel.

i The existing rules already require a contingency
plan, personnel training, and preparedness and prevention
measures. These rules apply to on-site waste managament only.
The department believes that existing rules are sufficiently
protective in this regard.

Comment 66: Thirteen commenters expressed concern about the
storage of hazardous waste and the possibkbility of spills and
explosions on site. One commenter suggested that an evacuation
plan be prepared.

Responsge: RCRA standards require that the facility be
designed, constructed, operated and maintained to minimize the
possibility of releases and to prevent accidental releases
from causing adverse health and envirommental effects. The
RCRA standards govern proper handling, storage and incineration
of wastes. Applicants for a RCRA permit are also required to
provide a complete chemical analysis of wastes they propose to
combust, to use engineering controls to monitor operation, and
to develop contingency plans and institute emergency response
procedures that ensure gquick and appropriate measures in
response to incidents at the facility. Facilities must provide
the local police and fire departments with information on the
type of wastes that are handled.

The general facility standards governing storage, and
requiring preparedness and prevention measures as well as
preparation of a contingency plan are already part of the
rules. The department believes that existing rules are
sufficiently protective in this regard.

comment 67;: One commenter suggested that background and
periodic testing (as proposed by New Rule IIXI (6)) should
correspond to the Hazardous and Solid Waste Amendments (HSWA)
corrective action requirements, The commenter was concerned
about redundant tests and unreasonable costs.

Response: Testing associated with HSWA would not be the same
as the teating proposed by New Rule III (6). The department
will make every effort to avoid redundant testing. For
instance, if groundwater monitoring is required for both HSWA
and for New Rule III (6) and if the locations of the monitoring
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wells would be the same, then the same wells could be used for
either HSWA or New Rule III (6).

New Rule III (6) is intended to show whather or not the
bpurning of hazardous waste is contributing to long term
cumulative or residual effects to so0ils, surface watars or
groundwater . This testing, especially for soils, is not
necessarily limited to the facility’s property. HSWA require-
ments are site specific to individual Solid Waste Management
Units (SWMUs).

; One commenter expressed concern that New Rule IXI
(5)(g) (iv) was an open-ended regulation. This commenter
further suggested that additional devices, instrumentation and
equipment should only be required if it is indicated during
testing or operation that equipment required by the federal BIF
rule is inadequate.

Response: The department reserves the right to require
additional devices, instrumentation and equipment during the
permit application and review process based on information
obtained from sources other than operating and testing data.
These sources might include EPA or industry sponsored technical
literature that suggests the need for implementation of this
regulation.

comment 69: Twe commenters expressed concern that New Rule IIX
(5)(h) (1) (C) was an open-ended regulation. One of these
commenters was concerned that testing costs could run from
$10,000 to $500,000 depending on the extent of tests required.
This commenter requested criteria that specifies the circum-
stances under which certain tests would be required.

Response: The department does not intend for this testing to
be duplicative of a trial burn. Rather, the department intends
to have annual testing for metals, organics and/or
HCl/chlorine. It is the department’s understanding that stack
sampling for organics (volatiles and semi-volatiles) would be
in the $30,000 range and that stack sampling for metals and
HCl/chlorine would he in the neighborhood of $15,000 to $20,000
each. Permit conditions may be written such that more exten-
sive and/or more frequent testing will occur within the first
year or two after the initial trial burn az compared to later
years of operation. Assuming satisfactory results and assuming
the above costs are approximately correct, then the department
would estimate that the annual testing costs would be in the
$15,000 to $70,000 range basaed on 1992 dollars. These costs
would be absorbed by the applicant.

Comment 7Q: Two commenters expressed concern that the condi-
tions for inversions are not well defined in New Rule III
(5) (¢) (iii). Both commenters expressed concern that this
regulation may be difficult to comply with. One commenter
indicated that the rule does not describe who will decide when
an inversion condition warranting the fuel-use restriction
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exists, what such inversion conditions would consist of and how
the decision would be conveyed to the facility. This commenter
also expressed concern about the possibility of exceeding
storage time limits for hazardous wastee due to this new rule.

Response: The department intends for this rule to prevent
burning of hazardous waste during periods of poor air quality
during the winter season. For instance, some counties issue
air guality alerts during the winter if particulate wmatter
exceeds certain levels., The air quality tends to continually
worsen as this condition persists over a period of many days.
The department is requiring that the applicant submit a plan to
cease burning hazardous waste during periods of poor air
guality during winter inversion conditions. The details of
this plan are to be reviewed during the permit application
process.

It ie anticipated that poor air quality will be defined by
measuring particulate matter levels (less than 10 microns)
using a filter system near the facility or by use of a neéphe-
lometer. These measurements would be performed by the facility
on a specified basis (possibly daily or every other day) during
the time period from November 1 through March 1. The depart-
ment antjicipates that regulatory levels for determining poor
air quality would include particulate matter levels exceeding
75 micrograms per cubic meter or corresponding nephelometer
readings. The department recognizes that there may be lag
times in analyzing data and reporting information. It is the
department’s intention that a flexible plan, which can reason-
ably be implemented by the facility, be incorporated into the
parmit. The department does not wish to create a condition
that will reguire the facility to monitor the air gquality =such
that the hazardous waste feed would have to be frequently
stopped and started. Therefore, a reporting and compliance
protocol will need to be negotiated during the permit review
process. The department may consider issues such as: 1)
allowing the facility to rely on data supplied by 1local
government agencies that monitor air quality, 2) foregoing air
quality measurements under atmospheric conditions that do not
include inversions, or 3) allowing burning of hazardous waste
during poor air quality conditions for short periods of time
until the results of the next air quality measurements are
available.

The department is of the opinion that storage of hazardous
waste will not exceed time limits due to poor air guality
conditions. This is bacause the facility will have to have a
RCRA storage permit in order to receive hazardous wastes from
off site sources. This type of storage permit would allow the
facility to store hazardous wastes on site for up to one year.

The department does not wish to further define this rule
at this time since each potential site has its own unique
characteristics. The department would rather the permittee
submit a plan that can be negotiated during the permit applica-
tion and review process. Alternately, the department may
accept documentation, based on testing at the facility, that
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pollutants emitted during hazardous waste burning do not exceed
levels when burning only fossil fuels.

comment 71: One commenter regquested that the technical
amendments to the BIF rule be adopted.

Response; The department agrees and will include the most
recent technical amendments that were published in the Federal
Register on August 25, 1992.

comment 72: Six commenters requested that an independent
contractor be retained by the department to perform the
sampling and analyses required by New Rule III (6). Most of
these commenters stated that the costs associated with back-
ground and periodic testing should be the responsibility of the
facility and not the state.

; The department is of the opinion that the facilities
should have discretion &s to who performs their sampling and
testing. The department will require a sampling and analyses
plan as part of the permit. This plan will include quality
assurance and quality control procedures. The department may
write permit conditions which will require the facility to
notify the department prior to sampling episodes. In this
manner, the department will be able to observe the sampling
procedures. Similarly, the department can reserve the right to
take duplicate samples in order to verify laboratory results.

It is the department’s intent to have the facility be
responsible for the costs of the sampling and testing program.

One commenter stated that there was no scientific
bagis for excluding the thirteen waste codes listed in New Rule
III (5)(b)(iv).

The department excluded these wastes because: 1)
they are listed for dioxin or derived from dioxin listed wastes
or are comprised of similar constituents as the dioxin listed
wastes and 2) there was considerable concern raised by the
public concerning dioxin emissions. The department recognizes
that there is little scientific basis for these exclusions.
Nevertheless, because of the toxicity of some of these wastes,
the department elected to exclude them as an added safety

precaution.
Qﬁxs IVER%N , Director

Certified to the Secretary of State _November 16, 1992 .

R:%E Zwed by% ‘ % 5

Eleanor Parker,!DHES Attorney
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the transfer
of part of the organization
and function of the Department 8.106.808 RELATING TO

of Commerce to the Departmant of ARRONAUTICS DIVISION

) NOTICE OF TRANSFER OF

)
Transportation ; AND ARM 8.107.101

3

)

ARM 8.106.101 THROUGH

THROUGH 8.107.319
RELATING TO THE BOARD
OF AERONAUTICS

TO: All Interested Persons.

1. on July 1, 1991, the Aeronautics Divigsion and the
Board of Aeronautics were transferred from the Department of
Commerce to the Department of Transportation pursuant to 199]
Montana Lawg, chapter 512 and Executive Order No. 11-91. See
also gection 2-15-2501, MCA.

2. The purpose of this notice is to transfer the
administrative rules pertaining to the Aeronautics Division and
the Board of Aeronautics to the Department of Transportation.
The rules will be assigned the following numbers under the
Department of Transportation title:

OoLD NEW

Rule 8.106.101 18.12,101 Registration of FAA Certificates
8.106.102 18.12,102 Who Must Register
8.106.103 18,12.103 Exemptions
8.106.201 18.,12.201 Agricultural Pilot Registration
8.106.202 18,12.202 Agricultural Qperation Certificate
8.106.203 18,122,203 Responsibility for Compliance
8.106.301 18.12.301 Definitions
8.106.302 18.12.302 Registration of FAA Certifjcates
8.106.303 18,12.303 Exemptions
8.106.304 18,12.304 Expiration and Renewal
8.106.401 18,12.401 Unlawful Use of Public Airports
8.106.501 18,12.501 Penalty for Violation
8.106.601 18.12,601 Liability Insurance Filing

8.106.602 18,112,602 Liability Insurance Requirements
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8.106.603 18.12.603 Liability Insurance Coverage
Determination

8.106,604 18.12.604 Liability Insurance Protection
8.106.605 18B.12.605 Insurance Deductable Clause
8.106.606 18.12.606 Insurance Cancellation
8.106.607 18.12.607 Approved by Department
8.106.608 18,12.608 Filing of Insurance Protector
8.106.609 18,12.609 Policy/Certificate Exclusion
8.106.610 J18.12.610 Filing of Affidavit

8.106.611 18,312.61} Exception

8.106.612 18,12.612 Filing of Insurance Forms
8.106.701 18.12.701 Operating Rules and Regulations
8.106.801 J1B8.12.801 Definitions

8.106.802 18.12.802 Airport Site Certification
8.106.803 18,12.803 Airport Licensing

8.106.804 18,12.804 Inspection

8.106.805 18,12.805 Revocation

8.106.806 18.12,806 Public Hearing

8.106.807 18.12.B07 Exemptions

8.106.808 18.12.808 Liability

8.107.101 18.33.21031 Organization of Board
8.107.201 218,13.201 Incorporation of Model Rules
8.107.202 18,113,202 Definitions

8.107.203 18.13.203 Application and Construction of
Rules

8.107.204 18,13.204 Hearings
8.107.205 18,13.205 Investigations by Board

8.107.206 18.13.206 Scheduling and Format and Hearings
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8.107.207 18.13.207 Communications
8.107.208 18.13.208 Evidence

8.107.209 18.13.209 Pleadings on Service
8.107.210 18.13,210 Parties

8.107.211 18.13.211 Complaints

8.107.212 }18.13.212 Intervention
8.107.213 18,13.213 Rasponsive Pleadings
8.107.214 A8,13.214 Witnesses

8.107.215 18.13.21% Subpoenas

8.107.216 18,13.216 Service of Documents
8.107.217 }18.12.217 orders

8.107.218 18.13.218 Briefs and Argument
8.107.219 18.13.219 Rehearing

8.107.220 18.13.220 Cchangas in Rates, Rules, or
Service

8.107.221 18,313.221  Stipulations
8.107.222 18.13.222  Depositions

8.107.223 18.13.223 Application for Modifications of
Tariff

8.107.224 18.13.224 Document Files, Form of

8.107.301 18,.13.301 Definitions

8.107.302 18,113,302 Form of Application for
Certificates of Public Convenience
and Necessity

8.107.303 18.13,303 Instructions for Preparation and
Filing

8.107.304 18.13.304 Hearing on Application

8.107.305 31B.13.305 Terms, Conditions, and Limitations
of Certificate

8.107.306 18.13.306 Air Carrier Tariffs
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8.107.307 18.13.307 Tariff Form and Content
8.107.308 18.13.308 Amendment of Tariff
8.107.309 18.13,309 Tariff Rates

8.107.310 18.13.3310 Suspension of Rates

8.107.311 18,13.311 Compliance with Federal Safety
Laws and Regulations

8.107.312 18.13.312 Access to Information

8.107.313 18.13,313 Required Reports

8.107.314 18.13,314 Regulatory Power of Board

8.107.315 18.13.315 Accident Reports

8.107.316 18,13.316 Transfer of Certificates

8.107.317 18.13.317 changes in Aircraft

8.107.318 18.313,318 Enforcement

8.107.319 18.13,319 Penalties

3. The history of each rule will remain the same insofar
as the authority and implementation. Section 6€7-2-+102, MCA,
provides the rulemaking authority. 1991 Montana lLaws, chapter

512, sgection 12 transfers the rulemaking authority from the
Department of Commerce to the D ment of portation.

ROTHWELL, Director
rtment of Transportation

Lyle Manley, Rule Keviewer

Certified to the Secretary of State _ November 13 , 1992,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of ARM
of ARM 42.15.112, 42.15.,113, ) 42.15.112, 42.15.113, 42.15.305
42.15.305, 42.15.309, ) 42.15.309, 42.15.311, 42.15.314
42.15.311, 42.15.314, } 42.15.315, 42.15.321, 42,15.322
42.15.315, 42.15.32), } 42.15.431 and REPEAL of ARM
42.15.322, 42.15.431 and )} 42.15.504 and 42.15.505
REPEAL of ARM 42.15.504 and ) relating to Income Tax Returns
42.15.505 relating to Income ) and Tax Credit

Tax Returns and Tax Credit )

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendment of ARM 42.15.112, 42.15.113. 42.15.
305, 42.15.309, 42.15.311, 42,15.314, 42.15.315, 42.15,321, 42.
15,322, 42.15.431 and repeal of ARM 42.15.504 and 42.315.503
relating to income tax returns and tax credit at page 2005 of
the 1992 Montana Administrative Register, issue no. 17.

2. No public comments were recsived regarding these rules.

3. The Department has adopted the rules as proposed.

CLEO ANDERSON — OENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State ¥Movember 16, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF AMENDMENT of ARM
of ARM 42,15.116 relating to Net ) 42.15.116 relating to Net
Operating Loss Computations ) Operating Loss Computations

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendment of ARM 42,15.116, relating to net
operating loss computations at page 2023 of the 1992 Montana
Administrative Register, issue no. 17.

2. A Public Hearing was held on October 7, 1992, to
consider the proposed amendment. No one appeared to testify and
no written comments were received.

3. The Department has amended the rule as proposed.

CLEO AND£;SON DENIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT
of ARM 42.16.104 relating to ) of ARM 42,16.104 relating to
Interest on Unpaid Tax ) Interest on Unpaid Tax

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendment of ARM 42.16.104 relating to interest
on unpaid tax at page 2012 of the 1992 Montana Administrative
Register, issue no. 17.

2. No public comments were received regarding tha rule.

3. The Department has adopted the rule as proposed,

CLEO AND&;%N ;ENIS ADRMS

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1%%92.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN TEE MATTER OF THE AMENDMERT) NOTICE OF THE AMENDMENT of

of ARM 42,17.112 and ) ARM 42.17.112 and 42.17.131

42,.17.131 relating to ) relating to Withholding Taxes
)

Withholding Taxes

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendment of ARM 42.17.112 and 42.17.131
relating to withholding taxes at page 2014 of the 1932 Montana

Administrative Register, issue no. 17.
2. No public comments were received regarding these rules.
3. The Department has adopted the rules as proposed.

CE;O Aﬁbé;SON gENIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF THE AMENDMENT of
ARM 42.19.402, 42.18.11032,
42,19.1201, 42.19.1202,
42,19.1203, 42.19.1211, 42.19.1203, 42.19.1211,
42.18.1212, 42.19.1221, 42.19.1212, 62.19.1221

IN THE MATTER OF THE AMENDMENT)
)
)
3
42.19.1222, 42.19.1235 ) 42.19.1222, 42.19.1235
)
)
)
)

of ARM 42.19.402, 42.19.1102,
42.19.1201, 42.19.1202,

relating to Property Taxes for relating to Proparty Taxes for
Low Income Property, Energy Low Income Property, Energy
Related Tax Incentives, and Related Tax Incentives, and New
New Industrial Property Industrial Property

TO: All Interested Persons:

1. On September 10, 1952, the Department published notice
of the proposed amendment of ARM 42.19.402, 42.15.1102, 42,19,
1201, 42,19.1202, 42.19.1203, 42.19.1211, 42.19.1212, 42.19.
1221, 42.19.1222, 42.19.1235 relating to property taxes for low
income property, energy related tax incentives, and new
industrial property at page 2016 of the 1952 Montana
Administrative Register, issue no. 17.

2. No public comments wer? received razgarding cheee rules,

3. ‘he Department has adopted the rules =g proposed,

CLEO ANDERS;N DENIS E%AH%

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992,
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BEFORE THE DEPARTMENT OF KEVENUE
OF THE STATE OF MONTANA

IN THE MATTER QOF THE AMENDMENT) NOTICE OF THE AMENDMENT of ARM
of ARM 42.22,103, 42.22.105, ) 42.22.103, 42.22.105, 42.22.106,

42.22.106, 42.22.111, ) 42.22.111, 42.22.112, 42.22,113,
42.22.112, 42.22.113, ) 42.22.115, 42.22.,116, 42.22,1305
42.22.115, 42.22.116, ) 42.22.1311, 42.22.1312,
42.22.1305, 42.22.1311, ) 42.22.1313, and 42.22.1401
42.22.1312, 42.22.1313, ) relating to Property Taxes for

and 42,22.1401 relating to ) Centrally Assessed Property
Property Taxes for Centrally )
Agsessed Property )

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendments of ARM 42,22.103, 42.22,105,
42.22.106, 42.22.111, 42.22.112, 42.22,113, 42,22.115,
42.22.116, 42.22.1305, 42.22.1311, 42.22,1312, 42.22.1313, and
42.22.1401 relating to property taxes for centrally assessed
property at page 1959 of the 1992 Montana Administrative
Regigter, issue no. 17.

2. A Public Hearing was held on October 8, 1992, to
consider the proposed amendments. No one appeared to testify.
However written comments were received.

3. Written comments to the amendment of ARM 42.22.103
received from H. Durwood Cochrum, Burlington Northern Railroad,
prior to the hearing are summarized as follows along with the
response of the Department:

COMMENT: The proposed change to paragraph (1) should not be
made, The wording "and if it is subject to scrutiny by a
regulatory agency” should remain in the rule. By removing this
portion of the language, determination of operating or
nonoperating would be chaotic and result in arbitrary
classification of property.

Such wording playe a significant role in the determination
if a property is operating versus non-operating. If a property
were not subject to regulatory scrutiny then it obviously would
not be classed as operating property.

RESPONSE: For operating and nonoperating property the proposed
deletion of "and if it is subject to scrutiny by a regulatory
agency," cannot be the criteria for the Department when
determining what is and what is not operating property. Since
the current trend, which is expected to continue, is to
deregulate industry, the use of the property must be the
criteria. The Department appraises many different companies in
many different lines of business using this rule. Many of these
companies are not regulated. By striking this language the
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definition now reflects all operating and nonoperating property
regardless of whether the industry is regulsted or non-
regulated, Also in many cases regulatory agencies include and
exclude types of property which may or may not be considered in
the valuation of property for tax purposes.

COMMENT: The proposed change in paragraph (2) also should not
be removed, The wording “agents, the county appraisers" should
remain as written, By removing this language, the lease site
report will impede the counties ability tc efficiently and
timely prepare appraisals for the tax roll. This report should
continue to be furnished to the department's county appraisers
to expedite their ability to appraise lease sites and leasehold
interest,

RESPONSE: Currently lease site reports are saent to the
department's Helena office to ensure that the leased property is
not included in the centralized unit wvazlue. The department
utilizes this information and distributes copies to industrial
appraisers and to the county appraizers fer their use and
records.

COMMENT: The addition of a filing &zadline of March 1 of each
year creates compliance problems for our company. Precently,
the filing deadline is April 15 of cach year. This data should
be, if anything extended or retained, but in no event
accelerated. It is cur recommendaticn that the filing date also
allow an extension of 30 days if needed.

' By reducing the time ¢f £iling the department is creating
an undue and unrealistic burden on Burlington Northern.

RESPONSE: The March 1 deadline was added to reflest the
Department's current policy for reporting of leased site
reports. Most companies submit this infecrmation by March 1 of
each year.

4. The department amends ARM 42.22.1313 as folilows:

42.22.1313 ASSESSMENT OF GRAIN, SEED, AND FERTILIZER
STORAGE FACILITIES (1) Graln storage facilities, seed treating
plants, and fertilizer storage plants are improvements to real
property for which the use is bulk storage of unprocessed grain,
seed cleaning and treating, and bulk storage of fertilizers
awaiting sale or processing. Blending, cleaning, treating,
packaging, conditioning, dust removal, and pollution control are
not considered a manufacturing process IN THESE FACILITIES.

(2) through (4) remain as proposed.

(5) All property described in paragraphs (1) and (2) shall
be valued according to the reappraisal cycle established for
other class 4 property in 15-7-103, MCA., The department will
determine market value considering the cost approach, sales
comparison approach, and income apprcach. When using the cost
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approach, a deparate age/life schedule will be applied to the
product handling portion of the facility to reflect physical
depreciation and functional obsolescence. Economic obsolescence
will be addressed on a case by case basis. Cost data used in
developing the cost approach for property included in this rule
is found in the Marshall Valuation Service AND/OR Montana
Appraisal Manual.
(6) and (7) remain as proposed.

4. Therefore, the department adopts ARM 42.22.,1313 with
the amendments listed above and further adopts the amendments to
ARM 42.22.103, 42.22.,105, 42.22.106, 42.22.111, 42.22.112,
42.22.113, 42.22.115, 42.22.116, 42.22,1305, 42.22,1311,

42.22.1312, and 42.22.1401 as proposed.

CLEO ANDERSON DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL ) HNOTICE OF REPEAL of ARM

of ARM 42.31.110, the ADOPTION) 42.31.110, the ADOPTION of KEW
of NEW RULE I (42.31.308), and) RULE I (42.31.308), and the
the AMENDMENTS of 42.31.107 ) AMENDMENTS of 42.31.107 and
and 42.31.131 relating to ) 42.31.131 relating to Untaxed
Untaxed Cigarettes Under )} Cigarettes Under Tribal
Tribal Agreements } Agreements

TQ: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed repeal of ARM 42.31.110, adoption of new rule I
(42.31.308), and amendment of ARM 42.31.107 and 42,31.131
relating to untaxed cigarettes under tribal agreements at page
1994 of the 1992 Montana Administrative Register, issue no. 17.

2. A public hearing was held on October 6, 1992, where
written and oral comments were received.

3. Oral and vritten comments received from Mark Staples,
Executive Director and Legal Counsel for the Montana Association
of Tobacco and Candy Distributors, during and subseguent to the
hearing are summarized as follows along with the responses of
the Department:

COMMENT : The Montana Association of Tobacco and Candy

Distributors (MATCD) asserts the Montana Department of Revenue
(the "Department®), lacks authority to execute gquota agreements
for untaxed cigarettes entered into by the Department and
Montana Indian Tribes.

RESPONSE: Contrary to MATCD's assertion, the Department has the
statutory aunthority to execute such quota agreements. Title 16,
chapter 11, part 1 of the Montana Code Annotated governs state
taxation of cigarettes. Section 16-11-103, MCA, delineates the
powers of the Department concerning state taxation of cigarettes
and reads in pertinent part;

16-11-103. Powers of department. (1) The department
shall have the power and authority to prescribe all
rules not inconsistent with the provisions of this
part [part 1 - tax on cigarettes] for the detailed and
efficient administration thereof. All such rules and
orders promulgated shall be published promptly and a
copy distributed to each wholesale licensee. . . .

To this end the Department has entered into cooperative
agreements with Indian Tribes.
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The Department is also authorized to enter into such agreements
pursuant to § 18-11-103, MCA, which reads:

18-11~103. Authorization to enter agreement ——
general contents. (1) Any one or more public agencies
may - enter into an agreement with any one or more
tribal governments to perform any administrative
service, activity, or undertaking that any of the
public agencies or tribal governments entering into
the contract is authorized by law to perform. The
agreement shall be authorized and approved by the
governing body of each party to the agreement.

(2) The agreement shall set forth fully the powers,
rights, obligations, and responsibilities of the
parties to the agreement.

Clearly under the terms of these statutes, the Department is
authorized to enter into guota agreements with the Tribes to
properly administer the Montana cigarette tax regarding
cigarette sales occurring on Indian reservations.

COMMENT: The MATCD has stated that, "The statute in guestion
[Chapter 697, Session Laws of 1991), does not confer any
authority in this regard on DOR, but rather, clearly states that
they are to 'discuss and negotiate' agreements and then report
their findings to the Legislature in 1993."

RESPONSE: Chapter 697, Session Laws of 1991, section (l)(a).
does direct the Department to "discuss and negotiate® agreements
with the Tribes, but does not then limit the Department's
ability to carry out the negotiations to their logical end and
enter into appropriate agreements. The Department informed the
Legislature's Revenue Oversight Committee of the agreements.
The committee did not object. The MATCD commented on the
agreements to the ROC without raising this issue.

The Legislature did not reverse jits legislative grant of
authority which allows state agencies to enter into cooperative
agreements with the Tribes. Rather the Legislature specifically
directed the Department to seek cigarette tax agreements and
additionally to negotiate and report on comprehensive state-
tribal taxation (taxes beyond just the cigarette tax).

The Department properly published notice of the above-referenced
rule changes and upon public reguest, conducted a hearing.
These administrative rules are repealed, adopted and amended to
increase administrative efficiency in the collection of the
Montana cigarette tax.
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COMMENT: The statute directing these “"negotiations and
discussions" also clearly and unequivocally directs the
Department to consult with the “wholesalers", among others. The
consultation of the Department with MATCD has been, at best,
minimal, as evidenced by receiving no notice or correspondence
of the hearing regarding these rules and now being given this
short of time to summarize the oral argument testimony. Indeed,
and sadly, as stated at the hearing, the reason the hearing was
called for in the first place by MATCD was because of the near
total dearth of response by the Department to concerns of the
wholesalers.

RESPONSE: The rulemaking process is the proper, formal forum
for discussion of the proposed rules adopting procedures to
handle cigarette quota sales, either by agreement or by statute.
MATCD may have intended to enter into discussions related to the
Department's proposed rules through its July 10, 1992, letter.
However, the MATCD made a formal request for a hearing using the
questions and comments as the basis thus precluding response at
that time:

For these and other reasons that will surface as the
ramifications of these rules become more c¢lear, the
Montana Association of Tobacco and Candy Distributors
requests the opportunity to express data, views, and
arguments orally and/or in writing at a public
hearing.

The matter was noticed for hearing and the hearing notification
was sent to affected parties on September 15, 19922. In addition
the notice was published at pages 1534 through 1997 in MAR issue
No. 17 (Notice No. 42-2-522) on September 10, 1952,

COMMENT: Though several guestions the wholesalers had submitted
many months ago were finally answered at the hearing itself, via
proposed amendments by the Department which were not presented
until the hearing, many gquestions still remain:

1) How are the wholesalers to be made aware of the gquota
availabilities for each retailer s8c they might
compete for sales? It is still not clear whether the
Montana wholesalers will be forced to stamp Indian
cigarettes before guota depletion, or indeed, even
after quota depletion.

ii) The Department has been asked, both in writing and
orally yesterday what the inevitable increase in stamp
purchases by Montana wholesalers who sell to
resarvations will do in terms of the level of the
surety bond required in 42.31.111(b).
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RESPONSE:

i) The Department will notify the wholesalers of the
initial quota and will notify the Tribe, the Tribal
Smokeshop, and the affected wholesalers of guota
availabilities (balance remaining) after each guota
sale.

The agreement with the Tribes will address the
stamping issue, if relevant. Under the two agreements
recently negotiated, all cigarettes sold to the
Reservation Smokeshops must be stamped. The
Department will refund the tax paid on the non-taxed
cigarettes, up to the guota amount, socld to the
Smokeshops. The tax must be pre-collected on all
other sales to that Smokeshop.

ii) The level of the surety bond required in 16-11-117,
MCA, (ARM 42.31.111(b)) will not be affected by the
requirement to stamp all cigarettes:

16-11-117. When payment for insignia due,
The department shall permit & licensed
wholesaler or licensed retailer to pay for
the insignia purchased, or affixation of
insignia, within 30 days after the date of
purchase and shall require such licensee to
file with the department a bond issued by a
surety company approved by the state
department of insurance as to solvency and
responsibility and authority to transact
business in the state, for such amount as
the department may fix, but not in excess of
an amount equal to the maximum insignia
purchases incurred for any 30-day period in
the previous calendar year; . . .

The bond is required for the net purchase amount in
the 30 day period {(purchases less tax refunded to
wholesaler).

COMMENT: The MATCD points out that according to ARM 42.31.102,
current rules allow sales without tax stamps affixed; this
appears to be inconsistent with the current plan to stamp
everything and recover the tax on guota cigarettes.

RESPONSE: At the present time cigarettes specifically exempted
under 16-11-132, MCA, unless otherwise addressed under an
agreement with an Indian Tribe, will remain unstamped. Thus,
ARM 42,31.102 and other rules addressing exempt, unstamped
cigarettes are appropriate.
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COMMENT: ARM 42.31.131, as proposed in revised form at the
hearing, provides specifically at subsection (4) for credit for
refunds relative to sales of Indian cigarettes only pursuant to
the quota established in the agreement between the Tribe and the
Department. This leads to the questions of what is to take
place on those reservations while the Department and the
relevant Tribes are still negotiating the compacts the
Department is confident of reaching. It would be helpful to
those wholesalers doing business with such tribes that it be
made clear that there is no prohibition against the status gquo
when and until a compact has been reached.

RESPONSE: The MATCD is correct that cigarettes sold to
Smokeshop retailers on a Reservation where no agreement exists
will remain unstamped as is the present practice until further
notice.

4. At the hearing the Department provided additional
amendments to ARM 42,31.131 as follows:

42.31.131 CIGARETTE TAX REFUNDS (1) Cigarette tax
refunds will be 1lssued omty—to—cigarette—mamefacturers: as
provided in subsectiong (2), (3) and—to—Imdimr—Tribesr—aw
provided—im--subsection—t3¥ éﬁl All cigarette refunds °TO
MANUFACTURERS FOR RETURNED GOODS (STALES) will be calculated
agsuming a 3% discount rate.

{2) and (J) remain the same.

(4) Cigarette tax credits or refunds for INDICIA USED IN
sales made on an indian reservation with a guota agreement are
made to wholesalers pursuant to the guota established in the
agreement between the tribe and the %epartment and the 1ist
provided by the tribe.” The wholesaler can request a credit
payable In stamps or a cash refund by Efiling CT-207. Upon
receipt of CT-207 the department will mall the tax stamps within
the next business day or mail a refund within ten {10) working
days.

{5) No credit or refund ON NON-TAXED (QUOTA) SALES will be
allowed to a wholesaler for-sztes—made—to—wr-retarier once the
retailer has depleted his/her quota amount. (See ARM 427.31.107
for quailifying sales.) Amounts on CT-207 received during the
month will be reconciied with amounts on Form C1-206 Filed at
the appropriate time. Any discrepancies found wiil be added to
or suEttacted from the amount requested for stam%sgrefunds of
the current month. Added/subtracted amounts wil e applied to
the reguest of the wholesailer that causes the discrepancy to
develop.

AUTH: 16-~11-103 MCA; IMP: 15-1-503 and 16-11-112 NCA.
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5. fTherefore, the Department adopts ARM 42.31.131 with the
amendments listed above. The Department adopts new rule I
(42.31.308), repeals ARM 42.31.110, and amends ARM 42.31.107
as proposed. .

CL;0 gﬁﬁéRéON D;NIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of

of ARM 42.31.404 relating to ) ARM 42.31.404 relating to
Emergency Telephone Service ) Emergency Telephone Service Fee
Fee )

TO: All Interested Persons:

1. On September 10, 1992, the Department published notice
of the proposed amendment of ARM 42,31.404 relating to emergency
telephone service fee at page 2010 of the 1992 Montana
Administrative Register, issue no. 17.

2. No public comments were received regarding the rule.

3. The Department has adopted the rule as proposed.

é;EO %ﬁ%ﬁ;o; DENIS ADAMS

Rule Reviewer Director of Revenue

Certified tc Secretary of State November 16, 19%2.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of

of ARM 42.38.101, 42.38.102, ) ARM 42.38.101, 42.38.102,
42.38,201, 42.38.203; REPEAL ) 42.38.201, 42.38.203; REPEAL of
of ARM 42.38.202 and ADOPTION ) ARM 42.38.202; and ADOPTION of
of RULE 1 (42.38.204), RULE II) ROULE I (42.38.204), RULE II

(42.38.205), and RULE III ) (42.38.205), and RULE III
(42.38.206) relating to ) (42.38.206) relating to
Abandoned Property ) Abandoned Property

TO: All Interested Persons:

1. On August 13, 1992, the Department published notice of
the proposed amendment of ARM 42.38.101, 42.38.102, 42.38.201,
and 42.38.203; repeal of ARM 42.38.202; and adoption of rule I
(42.38.204), rule II (42.38,205), rule III (42.38.,206) relating
to abandoned property at page 1744 of the 1992 Montana
Administrative Register, issue no. 15.

2. As a result of the comments received the Department
amends rule I (42.38.204) as follows:

RULE T (42.38.204) DEFINITIONS (l) through (4) remains
the same.

{(5) "Memorandum" means but is not limited to:

(a) and (b) remains the same.

{c) note in file that owner did—cati—to—inguire—about
their BAS DISCUSSED THE account or property WITH TEE BOLDER OR
AN EMPLOYEE OF THE HOLDER BY TELEPHONE, or

{(d) note in file that owner personally came in tor—imguire
about—tiretr AND DISCUSSED THE account or property WITH THE
HOLDER OR AN EMPLOYEE OF THE HOLDER.

{E) COMMUNICATION IN WRITING OR VERBAL COMMUNICATION
(EVIDENCED BY A NOTE IN FILE) FROM THE OWNER TO A BANKING OR
FINANCIAL ORGANIZATION CORCERNING ANOTHER RELATIONSHIP WITE THE
ORGANIZATION, INCLUDING A LOAN PAYMENT OR DISCUSSION CONCERNING
ANOTHER ACCOUNT SO LONG AS THE ORGANIZATION SENDS REGULAR
STATEMENTS TO THE OWNER CONCERNING THE SUBJECT PROPERTY OR
ACCOUNT.

AUTH: Sec. 70-9-105, MCA; IMP: Sec. 70-9-102, MCA.

3. Written comments received are summarized as follows
along with the response of the Department:

COMMENT: Robert C. Pyfer, with the Montana Credit Union Network
asked if we could expand the definition of "memorandum®.

RESPONSE: As a result of the comments received, the Department

has amended rule I (42.38.204), subsection (5)(c), and (4) as
listed above.
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4. Therefore, the Department adopts the amendments
proposed to ARM 42.28.101, 42.38.102, 42.38.201, and 42.28.203.
The Department repeals 42.38.202 and adopts new rule II
(42.38.205) "and new rule III (42.38.206) as proposed. The
Department adopts rule I (42.38.204) with the amendments listed

'
Cé;; %ﬁﬁé;;éu N ADAM!
Rule Reviewer Director of Revenue

Certified to Secretary of State November 16, 1992.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of [Rule I)
46.6.105, [Rule II)
46.6.412, [Rule III]
46.6.540, [Rule IV]
46.6.519, [Rule V] 46.6.520,
[Rule VI] 46.6.521, [Rule
VII) 46.6.1312, [Rule VIII]
46.6.1313, [Rule IX]
46.6.1203 and [Rule X)
46.6.103, the amendment of
rules 46.6.102, 46.6.201,
46.6.303 through 46.6.307,
46.6.405, 46.6.406,
46.6.409, 46.6.410, 46.6.501
through 46.6.513, 46.6.517,
46.6.602, 46.6.701,
46.6.901, 46.6.903,
46.6.906, 46.6.907,
46.6.1201, 46.6.1202,
46.6.1304, 46.6.1305,
46.6.1306, 46.6.1309,
46.6.1601 through 46.6.1604
and the repeal of rules
46.6.302, 46.6.515,
46.6.601, 46.6,.604,
46.6.605, 46.6.606,
46.6.710, 46.6.904,
46.6.905, 46.6.908 and
46.6.1501 through 46.6.1504
pertaining to the vocational
rehabilitation, extended
employment and independent
living programs

TO:

1. ©On June 25,

46.6.540, [Rule IV)

1992,

Nt e T Sl A St Yo S M et N At et Nt M e P Nt st B M e S St S S N et ot ot o i Mt

All Interested Persons

NOTICE OF THE ADOPTION OF
[RULE I] 46.6.105, [RULE
II] 46.6.412, [RULE IIT]
46.6.540, [RULE IV)
46.6.519, [RULE V]
46.6.520, [RULE VI)
46.6.521, [RULE VII]
46.6.1312, [RULE VIII)
46.6.1313, [RULE IX]
46.6.1203 AND [RULE X]
46.6.103, THE AMENDMENT OF
RULES 46.6.102, 46.6.201,
46.6.303 THROUGH 46.6.307,
46.6.405, 46.6.406,
46.6.409, 46.6.410,
46.6.501 THROUGH 46.6.513,
46.6.517, 46.6.602,
46.6.701, 46.6.901,
46.6.903, 46.6.906,
46.6.907, 46.6.1201,
46.6.1302, 46.6.1304,
46.6.1305, 46.6.1306,
46.6.1309, 46.6.1601
THROUGH 46.6.1604 AND THE
REPEAL OF RULES 46.6.302,
46.6.515, 46.6.601,
46.6.604, 46.6.605,
46.6.606, 46.6.710,
46.6.904, 46.6.905,
46.6,908 AND 46.6.1501
THROUGH 46.6.1504
PERTAINING TO THE
VOCATIONAL REHABILITATION,
EXTENDED EMPLOYMENT AND
INDEPENDENT LIVING PROGRAMS

the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of [Rule I] 46.6.105,

46.6.519,

[Rule II] 46.6.412,
[Rule V]

[Rule III]

46.6.520, [Rule VI)

46.6.521, [Rule VII]) 46.6.1312, [Rule VIII) 46.6.1313, [Rule IX]

46.6.1203 and f[Rule X] 46.6.103, the amendment of rules
46,6.102, 46.6.201, 46.6.303 through 46.6.307, 46.6.405,
46.6.406, 46.6.409, 46.6.410, 46.6.501 through 46.6.513,
46.6.517, 46.6.602, 46.6.70}, 46.6.901, 46.6.903, 46.6.906,

46.6.907, 46.6.1201, 46.6.1302, 46.6.1304, 46.6.1305, 46.6.1306,

46.6.1309,
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46.6.302, 46.6.515, 46.6.601, 46,.6.604, 46.6.605, 46.6.606,
46.6.710, 46.6.904, 46.6.905, 46.6.908 and 46.6.150)1 through
46.6.1504 pertaining to the vocational rehabilitation, extended
employment and independent living programs at page 1306 of the
1992 Montana Administrative Regiater, issue number 12.

2. The Departument has adopted [Rule I} 46.6.105, [Rule
II] 46.6.412, [Rule IV] 46.6.519, [Rule V] 46.6.520, [Rule VIj
46.6.521, [Rule VII] 46.6.1312, [Rule VIII]) and [Rule X)
46.6.103 as proposed.

3. The Department has adopted the following rules as
proposed with the following changes:

Subsections (1) through
(1) (b) remain as proposed.
(c) ‘rapspereatien TRAVEL AND MOVING SERVICES as provided
in ARM 46.6.504;
Subsections (1) (d) through (1) (g) remain as proposed.

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315 MCA
IMP: Sec. 53-7-103, 53-7-105, 53-7-108, 53-7-303 and
53-7-210 MCA

[RULE IX1} 46.%,1203 FAIR HEARINGS: REVIEW OF FAIR HEARING

DECISIONS Subsections (1) through (2)(¢c) remain as
proposed.

(3) The-appealing ANY party IO AN APPEAL and-any-represen—
may submit additional information
to the administrator FOR PURPOSES OF THE REVIEW.

Subsections (4) through (6) remain as proposed.

AUTH: Sec. 53-7-102, S53-7-206, 53-7-302, £53-7-315 and
53=-19-112 MCA

IMP: Sec., 53-7-103, 53-7-105, 53-7-106, 53-7-203,
53-7-205, §3-7-206, 8$3-7-302, 53-7-303, 53-7-310, 53-7-314,
§3-19-103, 53-19-106 and §3-19-112 MCA

4, The Department has amended rules 46.6.201, 46.6.305,
46.6.307, 46.6.406, 46.6.410, 46.6.502, 46.6.505, 46.6.506,
46.6.508, 46.6.510 through 46.6.513, 46.6.602, 46.6.701,
46.6.901, 46.6.903, 46.6.906, 46.6.1601 through 46.6.1604 and
repealed rules 46.6.302, 46.6.601, 46.6.604, 46.6.605, 46.6.606,
46.6.710, 46.6.904, 46.6.905, 46.6.908 and 46.6.1501 through
46.6.1504 as proposad.

5. The Department has amended the following rules as
propogsed with the following changes:

46.6.102 DEFINITIONS Subsections (1) through (7) remain

as proposed.

(68) T"Employability" means_a deterpination that. with the
8 ¥ ! . ; ;

\'4
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(‘515.)

subsections (19) through (21) remain as proposed.
(4923) "Rehabilitation facility"™ or “rehabilitation
. a facility OR PROGRAM operated primarily for the

Subgection {23) remains as proposed.

(#324) "Substantial handicap to employment" means a

3 disability which severely limits am—indi-
widualls a person’s ability to prepare tor, obtain or retain
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employment appropriate to his THE PERSON’S disabilities,
background and potential for rehabilitation.
Subsections (25) through (30)(c) remain as proposed.

AUTH: Sec. 53-7-102, 53=7~203, 53-7-206, 53-7-302,
53-7=315 and 53-~19-112 MCA
IMP: Sec. =71= =1- bl

=7 -7~ - 19—

53-9-112 MCA

Subsection (1) rama&ns as proposed.
reviews and evaluater shali—eonsider

(2) The department
all applications ky—individuals—seeking vooatieonal rehapilite—
EHon-pervices—oifered—through-the—deparements of persqng to
detexmine whether the person is eligible for VOCATIONAL
Subsection (3) remains as proposed.

AUTH: Sec. 53-~7-102 and 53~7-315 MCA
IMP: Sec. 53-7-102, 53-7-103, 53-7-108%, 53-7-303,
53-7-306 and 53-7-315 MCA

Subsections (2)(a)(iii) through (5) remain as proposed.

AUTH: Sec. 53-7-10Q2, 53-7=-203, 53-7-302, 53-7-31% and
53~19-112 MCA

IMP: Sec. 53~7-101 through 53-7-104, 53-7=105, 53-7-106,
$3-7-107, 53-7-201 through 53-7-203, $3-7-301 through 53-7-1305,
£3-7-306, 53-7-307 through 53-7-309 and 53-19-103 MCA

46.6.306 VOCATIONAL REHABILITATION PROGRAM: FINANCIAL
Subsections (1) through (1) (c)(iv) remain as proposed.
(v) ranopertation andwravel-expensens
(vii)  oeoupatienal licenseS AND related fees;
vii Vi i

Subsections (1) (<) (vii) +through (1) (c)(x) rewmain as
proposed, but are renumbered (1) (c)(viii) through (1) (¢)(xi).

{2) The provigion of VOCATIONAL REHABILITATION services to
a.client ipm WITH A supported emplovment GOAL is contingent on
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AUTH: Sec. 53-7-102, 53-7-203, 53-7-302 and 53-7-315 MCA
IMP: Sec, 53-7-102, 53-7~103, S3-7-105, =7

53-7-203, 53~7-302, 53-7-303, 53-7-306, 53-7-307 and 52*2—31Q
MCA

Subsection
(1) remains the sanme.

(2) The department will use the financial need standard in
determining the eligibility of an individual for any of those
vocational rehabilitation services listed in ARM 46.6.306(21)
(c) and for calculating in ARM 46.6.411 the amount of financial
supplementation to be provided by the department to a client for
maintenance.

AUTH: Sec. 53-7-3102 and 53-7=315 MCA
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310 MCA

(1) An individual
will be considered to have financial need for the purposes of
determining eligibility for those services 1listed in ARM
46.6.306(2])) (¢), if he has insufficient financial resources by
which to meet the estimated cost of subsistence and the cost of
necessary vocational rehabilitation services conditioned on
financial need.

Subgsection (2) remains the same.

AUTH: Sec. 53-7-102 and 53-7-315 MCA
IMP: Sec. 53-7-302, 53~7~105, 53-7—108 and 53-7-310 MCA

46 ) ATT ; R : B ABLL~
o) Subsectlons (1) through (1)(c) remain as
proposed.
v . . vided i
48 .
Subsection (1) {e) remains as proposed.
i 3 SERV as provided

Subséctions (1) (g) and (1) (h) remain as proposed.
: * v : .

subsection (j) remains as proposed.
{k) cecupatienal licenses AND FEES AS PROVIDED IN [RULE V)

ARM 46.6.520;
Subsections (1) (l) through (6) remain as proposed.
{a) The department will authorize for & client.coly jhose

vyvocational rehabilitation

services that the Jdepactiment
determines widl sheuld mumm,_m eliminate or raduee an
REHABILITATE _a person

indierduatis B : —r: o0k hanLies
wiki—not—be—undertaken—if~-the—eendition—of—disability—is
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dieallv—as : . einud , L Tiet
Subsection (6)(b) remains as proposged.
AUTH: Sec. 53-7-102, 53-7-302 and 53~7-315 MCA

IMP: Sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and
53=7-310 MCA

remain as proposed.

’
Suhsectlon (5) remains as pxoposed.

Subsections (5) (b) through (6) remain as proposed.

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-31i5 MCA
IMP: Sec. 53-7-102, 53-7-103, 53-7~108, 53-7-303 and
=7= MCA

hacessary
vocational rehabilitation services.

(2a) IBAVEL _SERVICES _may
include, as neceasary, TRANSPORTATION, MEALS AND IODGING #he
ocopt—ef -fravel—and-—-subsistence during travel for ap—iadividual
a_person and his pecepsary attendants or escorts,—where-sueh
¥ - R * ted

AUTH: Sec. 53-7-102, 53-7-302 and 33-7-31% MCA
IMP: Sec. $3-7-102, 53-7-103, §3-7-108, 53-7-303 and
=7=310 MCA
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46.6.507 _VOCATIONAL REHABILITATION PROGRAM: VOCATIONAL

{1)  VOCATIONAL ~ ITEMS, INCLUDING
Ceustomary tools, equipment, initial stocks and supplies+
ineluding—livesteek; may be provided to a client for the
operation of a business or agmxieultural other enterprise or the
pursuit of a trade, occupation, or profession if these are
determined by the department in accordance with the client’s

IWRP to be necesgary

appropriate for the client’s vocational rehabjilitation.
Te—d . g i i -

elient-im—obtainingapprepriote—oceupational—ii T

AUTH: Sec. §3-7-1Q2, 53-7-302 and 53~7-315 MCA
IMP: Sec, 53-7~102, 53-7-103, 53-7-108, 53-7-303 and

v H V.
(1) The department may
a meecessary service to any

dependent of an

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315 MCA
IMP: Sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and
-7= MCA

46.6.517 VOCATIONAL _REHABILITATION PROGRAM: FINANCIAL
LIMITATIONS Subsections (1) through (1) (b) (1) remain as
proposed.

(11) §200-total—for—teels

Subsections (1)(b)fiii) and (1) (b) (iv) remain as proposed.

AUTH: Sec. 53=7-102, 53-7-203, 53-7-302 and 53-7-315 MCA

IMP: sec. 53-7-102, 53-7-103, 53-7~105, §3—Z-19§
§53-7-203, $3-7-302, 53-7-303, 53-7-306, 53-7-307 and 23-7-310
MCA
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: ) 3ard licable to ti Juct of thei ressi
Subsectxon (2) and (3) ranain as proposed

AUTH: Sec. 53-7-102, 53-7-203, =-7= ;, 53-7-302 and

IMP:  Sec. 53=7-102, 53-7-103, 33-7-203, 323-7-302 and

Subsections (9) through (16) remain as proposed, but are
renumbered (10) through (17)

ICER if reguested bv a party,
Subsection (18) remains as proposed, but is renumbered
(19).

AUTH: Sec. 53-7-102, 53-7-203, 53-7-206, 53-7-302,
53+7-315 and 53-19-112 MCA

IMP: Sec. 53-7-102, 53-7-103, 53-7-105, 53-7-106,
53-7-203, 53-7-205, 53-7-206, 53-7-302, 53-7-303, 53-7-310,
53-7-314, 53-19-103, 53-19~106 and 53-19-112 MCA

Suhsectzons (1) through (1)(c) fanaln as proposed

AUTH: Sec. 53~7~102, 53-7-203, 53-7-206 and 53-7~302 MCA
IMP: Sec. $3-7-203 AND 53-7-206 MCA

sﬁbsactioﬁs (1)"through ka)(lll)-rem;in

as proposed.

(b) assuring that all clients referred for extended
employment are evaluated and a determination is made as—te
whether they are
extended employment;
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Subsections (1) (¢) and (1) (d) remain as proposed.

{2) Supportive services required by persons in the
extended employment program \u.ll be u'ranged by the doo-!gneted
representatives-—of R }3 [DE P

p me&y—.m developmental

mmnwsmxm
disabilities divisionse
of familv services

AUTH: Sec. 53-7-102, 53~7-203, 53-7=-206 and 53-7-302 MCA
IMP: Sec. 53-7-203, 53-7-205 and 53-7-206 MCA

(1) A multr-agency comxttee shall
participating in the menveeoatienal
extended employment program. Each committee shall have at a
m.mm_g_ng representatlvee MEMBER EACH from the faeility,—the

vooatienal rehabil-
itative/visual servxces-,—a:nd

division

be established at each
aenter i

the developmental disabilities

Subsection (2) remains as proposed.

(a) to screen referrals for apprepriateness—of—eertifi-
eatien—te ELIGIBILITY FOR the extended employment program. The
rehabilitative facilities specialist sheudd pust be consulted if
there is any question as to fhe appropriateness of the program
for a eiven—faeility—feor—a-given client;

(b) to eereify DEIFRMINE ELIGIBILITY OF persons. with
severe disabilities mandieapped—persens for an extended
employment gervices slet —ima-partieular-sheltered-worhchep—er
worl—activity—eenter;

Subsections (2)2::) through (2)(g) remain as proposed.

AUTH: Sec. 53-7-102, 53-7-203, $3-7-206 and 53-7-302 MCA
IMP: Sec. 53-7-203, 53-7-205 and 53-7-206 MCA

W Subsect;\.ons (1) through (4) rema_m as
proposed.

AUTH: Sec, 53-7-102, 53-7-203, =7= , 53-7-302 and
53-7-315 MCA
IMP: Sec. 53=7=203 and 53=7-206 MCA

(1) ‘rhe nen—veea—t—xena& extended employment committee shall
developg and maintaing a prioritized waiting list from which
candidates shall—be are drawn when vacancies occurd. The sueh
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prioritized list ehali—be i developed aleng-the~jbmse—ef in
i the criteria described in subsection 43} (4).
subgections (2) through (6) remain as proposed.

(47) Whenevar the extended employment cosmmittee is unable
to arrive at a decision concerning eertitieation ELIGIBILITY
the conmittee will submit the matter to the facilities special-

division edeimistrater with relevant materials for
a tinal decision.

’

AUTH: Sec. 53-7-102, 53-7-203, 53-7-206, 53-~7-302 and
53«7-315 MCA
IMP: Sec. 53-7-203, 53-7-205 and 53-7-206 MCA

6. The Department has also repealed rule 46.6.515 on page
46-373 of the Administrative Rules of Montana,

AUTH: Sec. 53-7-102 and 53-7-315 MCh
IMP: Sec, 53-7-102, 53-7-103, 53-7-108, 53-7-303 and
53-7-310 MCA

7. The Department has thoroughly considered all
commentary received:

COMMENT: The criterim in ARM 44.6.306(2) providing that the
provision of services should be contingent upon the client
receiving financial support from othar sources should be changed
to provide that support need not only be financial in nature
since the support provided by many programs is not always
financial in nature.

RESPONSE: The rule has been modified as requested.

COMMENT: The language in ARM 46.6.501(2) (a) providing that the
Department will only authorize "services that the Department
determines will eliminate or reduce a person’s employment
handicap" does not reflect the type of judgment that is to be
made in this process and may lead to inconsistent and discrimi-
natory treatment, The appropriate language would be "the
Department determines can be expected.*

RESPONSE: The rule has been modified as requested.

COMMENT: Inclusion of treatment of end stage renal disease in
the list of physical and mental restoration services in ARM
46.6.503(2) is inappropriate. It differs from the other
services in nature and is not appropriate given the purposes of
the program.

RESPONSE: The Department considers treatment for end stage
renal disease to be an appropriate restoration service in those
circumstances where the treatment can restore a person to the
health necessary for employment. Consequently the rule has been
adopted as proposed.
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The Department in reviewing the proposed rules and rule
amendments determined that certain changes were heeded for
purposes of understanding and substance.

The bDepartment has modified several definitions and some of the
provisions of the rules to more thoroughly conform the terminol-
ogy generally used and to provide for the use of more appropri-
ate terminology.

ARM 46.4.405 and 46.6.409 are being amended in the final notice
to revise the references to a provision in a rule which has been
amended.

The Department, in reviewing ARM 46.6.504, concerning transpor-
tation services, determined that the term "transportation" and
the rule were confusing as to the nature of the service and the
coverage provided through the program. The rxule has been
changed to use the term ™travel" as a general term which
encompasses transportation, meals and lodging. In addition
moving services have been included in the rule to meet that
particular ¢lient need. A rate of reimbursement has been added
for moving services. A criteria for out of state travel has
been included in the rule. That criteria was previously
provided in ARM 46.6.515 is being repealed in this notice.
References to transportation services in other rules have been
changed accordingly.

The Department in reviewing ARM 46.6.507, concerning vocational
assistance services, found the term "vocational assistance" to
be too general and confusing. The term is being replaced with
the term "vocational items." References to vocational assis-
tance in other rules have been changed accordingly.

The Department in reviewing ARM 46.6.509, concerning the
provision of services to family members and dependents,
determined that the provision of services should expressly
in¢lude family members and dependents of applicants. Language
for the inclusions of applicants family members and dependents
has been added.

The Department in reviewing ARM 46.6.907 determined that while
the rule concerned standards for the delivery of services by
professionals, the rule did not expressly indicate its applica-
bility to professionals. The rule has been modified to indicate
that it concerns standarde for professionals.

The Department in reviewing ARM 46.6.1201, concerning fair
hearings, determined the description of adverse action needed to
be further developed, an administrative review needed to be
provided for, and reasonable extensions of time periods granted
by the hearing officer should not apply to the time period for
the actual request for a fair hearing. The rule has been
changed to address these matters.
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The Department, in reviewing ARM 46.6.1203, found that only the
appealing party could present additional information for the
review before the administrator. This limitation was clearly
unfair. The rule has been changed to provide that any party may
present additional information for the review. The language
concerning "any representatives of the appealing party" was
removed since ARM 46.6.1201 provides for representation of a
party by others.

ARM 46.6.515, concerning out of state services, has been
repealed because the rule had out of state travel as its only
subject. The substance of this provision has been placed in ARM
46.6.504 which concerns travel. This consolidation of provi-
sione is similar to other rules on services and will make it
eagier for persons to determine what are the limitaticne placed
on travel services.

The rationale for the repeal of ARM 46.6.302 was inadvertently
deleted from the first notice. ARM 46.6.302 concerning the
purpose of the vocational rehabilitation program, it being
repealed because the provisions of the rule were unnecosearily
redundant of other provisions and were generalizaticns nf nore
specific provisions proposed for arendment which govern deterpi-
nations of eligibility. Repeal of the rule will end confusion
over what provisions govern eligibility.

Director, Social and Rehabilita-
tilon Services

Certified to the Secretary of State , 1992,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.25.101, 46.25.711,
46.25.725 through 46.25.728,
46.25.730, 46.25.731,
46.25,.733, 46.25.742,
46.25.746, 46.25.751 and
46.25.752 and the repeal of
rules 46.25.743 and
46.25.744 pertaining to
general relief

NOTICE OF THE AMENDMENT OF
RULES 46.25.101, 46.25.711,
46.25.725 THROUGH
46.25.728, 46.25.730,
46.25.731, 46.25.733,
46.25.742, 46.25.746,
46.25.751 AND 46.25.752 AND
THE REPEAL OF RULES
46.25.743 AND 46.25.744
PERTAINING TO GENERAL
RELIEF

et N ot e St Nt N et A S

TO: All Interested Persons

1. On 3eptember 10, 1992 the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.25.101, 46.25.711, 46.25.726 through
46.25.728, 46.25.730, 46.25.731, 46.25.733, 46.25.742,
46.25.746, 46.25.751 and 46.25.752 and the repeal of rules
46.25.743 and 46.25.744 pertaining teo general relief at page
2035 of the 1992 Montana Administrative Register, issue number
17.

2. The Department has amended rules 46.25.101, 46.25.711,
46.25.725 through 46.25.728, 46.25.730, 46.25.731, 46.25.733,
46.25.742, 46.25.746 and 46.25.752 and repealed rules 46.25.743
and 46.25.744 as proposed.

3. The Department has amended the following rule as
proposed with the following changes:

46.25,75) _SELECTION OF MEDICAL PROVIDER (1) The depart-
ment may through a managed care system or other means designate
a medical provider to provide diagnosis and treatment of the
serxous medlcal condltlon for ellgxble persons. Poyment—for

PATIE DICAL RECORDS OR SC NG S R
Subsections (2) through (2) (3)(iii) remain as proposed.
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AUTH: Sec. 53=-2~201, 53-2~803 and 53-3-114 MCA
IMP: Sec., §3-3~313 MCA

4. The Department has thoroughly considered all
commentary received:

COMMENT: Are persons 55 years old alse limited to four months
of GRA?

RESPONSE: To be unemployable, they would have tc meet the
criteria specified in law. If they do not meet that criteria,
they would be classified as employable with a time limit of four
months of benefits or employable with serious barriers or
temporarily unemployable with six months of benefits in a 12
month perjiod.

COMMENT: Do benefits begin after 10 or 20 days of participation
in the project work program (PWP)?

Benafits for eligible individuals begin with the date
of application. Issuance of benefits to employable individuals
will be after 20 days of participation in PWP.

COMMENT: When does entitlement to state medical begin?

RESPONSE: State medical coverage for eligible individuals
begins with the first day of the month of application.
Retroactive coverage for services received in any of the three
months prior to application which remain the obligation of the
household, is available. Individuals must be determined
eligible for state medical for any retroactive months in which
services were received.

COMMENT: How will infirmity be established in areas where no
doctors will do infirmity reports?

: Presantly, a persoh applying for general relief
asgistance (cash benefit) who claims to be infirm is sent to a
local physician by the PWP vocational specialist. We have
medical providers in all 12 assumed counties willing to do these
exans.

COMMENT: Does entitlement to state medical benefits end after
four months?

RESPONSE: No, medical assistance is not time limited.
COMMENT: Will there be any exceptions to the "new to Montana®
definition in ARM 46.25.101, such as individuals who are
natives?

: No, anyone moving to Montana who is a resident of
another state just prior to the move is considered "new to
Montana."
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COMMENT: Persons in need of medical attention will suffer
because they cannot prove their infirmity to gain access to
state medical benefits.

RESPONSE: A person applying for state medical does not have to
prove an infirmity of any kind to be eligible. Eligibility for
state medical is determined based on income and resources. If
eligible, a person’s expenses for inpatient and outpatient
hospital services, physician services and prescribed drugs will
be covered. Infirmity determinations are done only for the
general relief cash assistance program.

: The proposed rule amendment, ARM 46.25.728(10),
reducing benefits by 550 for three months for persons "new to
Montana", violates the constitutional right to travel and equal
protection as declared by the U.S. Supreme Court in Shapiro v.

, 394 U.S. 618(1969).

RESPONSE: The plaintiff in the Shapiro case was denjied all
benefits in a federal program (aid to families with dependent
children) which was available in all states. A complete
elimination of all benefits is a significant determent to one’s
right to travel. The restrictiong in Montana’s law is substan-
tially less intrusive. Only the amount of $50 is reduced from
the regular benefit amount. In addition, unlike AFDC, state
general assistance cash payments are only available in a limitea
number of states.

COMMENT: A singular definition of household in ARM 46.25.101
(24) for general relief financial assistance and for general
relief medical (GRM) assistance would not be beneficial. We
should not tie persons who are not legally related to each other
in terms of payment of medical bills. One definition woulad
result in more fajir hearings and even has a potential for
further legal ramifications.

RESPQONSE: Part (b) of the household definition in ARM 46.25.101
(24) groups together pergons whe by choice or necessity are
mutually dependent upon each other. Mutually dependency may be
rebutted with a written statement by the individuals involved.
In GRM cases, counties review any such statements prior to
defining a GRM household. Use of such a statement would
eliminate the threat of potential fair hearings or legal
ramifications when using a singular definition of household for
both financial and medical assistance. Instructions to staff
will be changed to reflect this consideration.

COMMENT: The rule permitting the department authority to deny
payment to a hospital over its inability to cooperate with
individuals over whom the department has no direct authority or
control is unbalanced and unfair.
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: The state of Montana has a contract with Managed Care
of Montana which gives the department all the authority and
control necessary to manage this program appropriately.

COMMENT: The proposed rule, ARM 46.25.7%1, is flawed in its
lack of any specific appeal process or mechanisa.

RESPONSE: ARM 46.12.409 provides the provider with the right
for a fair hearing when a provider has an objection to depart-
ment actions.

COMMENT: The access to the patient by a managed care contractor
can only be allowed when the patient’s medical condition
tolerates the intrusion and when the patient freely consents.
The term "access" is vague.

: The department and Managed Care of Montana agree that
the patient’s medical condition should be considered when
determining when access to the patient is authorized, but access
to the patient’s records and access to hospital personnel should
not be determined on patient’s medical condition. Participation
in managed care by state medical recipients is not optional, it
is a requirement under ARM 46.25.741(3).

COMMENT: The department has no need for ARM 46.25.751, and no
bagis in law for its adoption as a necessary component of
program administration.

: The last legislature mandated that the department
develop cost savings measures for the state wmedical program. If
the department is to achieve the cost savings that are mandated
by this legislation the department must and has developed rules
and regulations requiring both recipients and providers to
cooperate with the program and its managed care contractor. The
department needs the ability to make rules 8¢ the required cost
saving can be achieved.

: Concerns have been expressed regarding the terms,
"timely manner®", ®™access" and "prior to discharge.” (These
terms were used by the department in alternatives to the
proposed rule.) The terms are objectionable because hospitals
must adhere to the demands without limit.

: Generally, 24 hours or one working day from the time
managed care first makes contact is “timely." This is a
standard time frame used by the department. This time frame is
also used by many other providers of health care services.

It is not unreasonable for the managed care contractor to have
"access" to the recipient "prior to discharge® when the length
of stay allows. The department also realizes that in some cases
when the recipient’s length of stay at the facility was short
term and there may not have been sufficient time or notification
by the contractor of their involvement, access to the recipient
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prior to discharge may not occur. The department does not
expect the hospital to delay discharge of state medical
recipients beyond the patient’s medical needs for the
convenience of the government. The wording of ARM 46.25.751 has
been modified to address these concerns.

5. The provisions of this rule notice, except for ARM
46.25.751, are effective retroactive to October 1, 1992. The
retroactive application of these rules coincide with the
effective date of Senate Bill No. 10, which was passed by the
July 1992 Special Session of the Montana lLegislature. Due to
time constraints, other work obligations of employees within the
department, the recent changes as a result of SB10, and the
formal requirements imposed by section 2-4-302, MCA, it was not
possible to formally adopt the rule at an earlier date.

Rule Reviewer Diregtor, Soclal and Rehabliita-

tipn Sexvices

Certified to the Secretary of State _ November 16 , 1992,
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, imsued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney ganeral (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the praceding register.

iministrative Rules of Moptana (ARM):

Known
Subject
Matter

Statute
Number and

Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at and of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permansnt rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM ia updated through
Septembar 30, 1992, This table includes those rules adopted
during the period September 1, 1992 through December 30, 1992
and any proposed rule action that ia pending during the past €
month period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, 1t is
necessary to chack the ARM updated through September 30, 1992,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending ordexr, catchphrase or the subject matter of
the rule and the page number at which the action is publisghed in
the 1992 Moutana Administrative Register.

ADMIMISTRATION. Department of, Title 3

2.21.619 and other rules - Holidays, p. 351, 1004

2.21.803 and other rule - Sick Leave Fund, p., 353, 1005

2.21.908 and other rxules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State REmployees,
p. 827, 2372

2.21.5007 Reduction in Work Force, Dp. 719, 2047

(Public Baployees’ Retirsment Board) '

2,43.431 Purchase of Military Service in the Sheriffas’
Retirement System, p. 466, 1132

2.43.612 and other rules - Ceartifying Annual Benafit Payments
for Distributing Lump Sum Banefit Increases to
Montana Resident Retirees, p. 1900

(Stlto Compensation Mutual Insurance PFund)
and other rules - Construction Industry Premium
Credit Program - Classifications and Establisiment of
Premiun Rates, p. 257, 907

AGRICULTURK. Department of. Title 4
4.5.109 and other rule - Reporting Procedures - Field

Bvaluations - Council Appointments for the Noxious
Weed Trust Fund, p. 1440, 1861
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STATE AUDITOR. Title €

I-II1

I-IV

Rules Implementing the Second Tier of the Limited
Offering Exemption, p. 354, 1006

Prohibiting Unfair Discrimination for Previously
Uninsured Personal Automobile Insurance Applicants,
p. 2436

CONMERCE. Depariment of. Title &

(Board of
I

I
8.4.301

(Board of
8.6.407
(Board of
8.12.601

(Board of
8.16.601

8.17.501
8.17.702

8.17.808

(Board of
8.20.401

(Board of
8.22.601

(Board of
8.24.409
(Board of
8.28.402

8.28.1505

Alternative Health Care)
Direct Entry Midwife Education Standaxds, p. 2225
Licensing by Exam for Midwives, p. 1282, 2048
and other rules - Fees - Direct Entry Midwifery
Apprenticeship, p. 2106
Architects)
Fxaminations, p. 721, 1468
Chiropractors)
and other rules - Applications - RExamination -
Unprofessional Conduct - Definitions, p. 1542, 2131
Dentistry)
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensurs by Credentials - Unprofessional
Conduct - Qualifying Standards - Dental Auxiliaries -
Danturist Interus, p. 2229
Fee Scheduls, p. 725, 1469
and othar rules - Renewal - Continuing Education -
Continuing Bducation for the Practice of Dantistry,
Dental Bygiene and Denturitry, p. 2236
and other rule - Prior Referral for Partial Dentures
« Insert Immediate Dentures, p. 723, 1177, 2132
Hearing Aid Dispensers)
and other rules - Traineeship Requirements - Fees -
Recoxd Retention - Unethical Conduct - Complaiats -
Disciplinary Actions - Testing Procedures -
Continuing Bducational Requiraments - Notification -
Definitions - Forms of Bills of Sale - Contracts and
Purchase Agreemsants - Inactive Status, p. 1284
Horse Racing)
and other rules - General Provisions - Racing
Secratary - Veterinarians - General Requiremants -
General Rules - Duties of the Licenses - Breakage,
Minus Fools and Commissions, p. 1077, 1605, 1862
Landscape Architects)
Fee Schedule, p. 265, 912
Nadical Examiners)
and other rules - Definitions - Applications - Fees
and Renewals - Reactivation of Inactive or Inactive
Retired Licenses - Verifications - Fees, p. 356,
1607, 2050
Fees, p. 1784, 2375
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8.34.414

(Board of
I

{Board of
8.39.502

{Board of
8.40.401

8.40.404

8.40.404
{Board of
8.50.424
(Board of
8.54.402
8.54.904

(Boaxd of
8.57.401

8.57.406

(Board of
8.58.406A

(Board of
8.60.406

{(Board of
8.62.402

(Building
8.70.101
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Nursing Home Administrators)

and other rules - Examinations - Definitions -
Applications, p. 1903

Occupational Therapiasts)

Therapeutic Devices, p. 1, 1008

Outfitters)

and other rules - Licensure Qualifications -
Applications - Renewals - Transter of License,
p. 1292, 237¢

Pharmacy)

and other rules - Definitions - Patient Records -
Prospective Drug Review - Patient Counseling, p. 2439
and other rules - Fae Schedules
- Wholesale Drug Distributors Licemsing, p. 1178,
1754, 2135

and other rules - Feas - FPharmacy Techunicians,
p. 267, 831, 1608
Private Security Patrol Officers and Investigators)
and other zrules - Temporary Employment without
Identification - Type of Sidearm - Regulations of
Uniform, p. 178, 1236
Public Accountants)

and other rules - Examinations - Education
Requirements - Fees, p. 1184, 213§
and other rules - Reports - Alternativeg and

Exemptions - Reviews and Enforcement, p. 1151, 2138
Real Batate Appraisers)

and other rule - Definitions - Ad Valorem Tax
Appraisal Experience, p. 2443

and other rulep - Course Regquirements - Fees -
Complaint Process - Reciprocity - License and

Ceartificate Upgrade and Downgrade, p. 1082, 1512,
2060
Realty Regulation)

Application for License - Salasperson and Broker,
p. 1545, 2274

Sanitarians)

and other rules - Employment Responsibillities -
Registration Certificates - Renewals and Fees -
Continuing Education - Sanitarian-In-Training -

Enviroomental Sanitation, p. 3860, 1613
Speech-Language Patholcgists and Audiologists)

and other <rules - Definitions - Supervisor
Respongibility - Schedule of Supervision - Nom-
Allowable Functions of Speech Aldes - Punctions of
Audiclogy Aldes, p. 1295

Codes Bureau}

and othar rules - Incorporation by Reference of Codes
and Standards, p. 111, 1133, 1351

{(Financial Divimion)

I

Credit Unions, p. 1786, 2465
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8.80.307 Dollar Amounts to Which Consumexr Loan Rates Are to be
Applied, p. 968, 1353

(Board of Milk Control)

8.86.301 Regulating the Calculation of the Price of Class II
and III Milk Paid to Milk Producers Rach Month,
p. 1788, 2377

8,86.301 Pricing Rules - Class I Wholesale Prices, p. 1194

(Board of County Printing)

8.91.101 and other rule - Organization of the Board - Official
Publications and Legal Advertising, p. 184, 1012

(Local Government Assistance Division)

1 Adminigtration of the Treasure State Endowment
Program (TSEP), p. 2323

8.94.4001 and other rules - Implementation of the State Single
Audit Act - Criteria for the Selection of an
Independent Accountant/Auditor - Criteria fox
Executing a Contract with an Indepandent Accountant/
Auditor - Audit and Reporting Standards, p. 727, 1354

(Board of Investments)

I-XXI and other rules - Municipal Finance Consolidation act
- Rules Implementing the INTERCAP Program, p. 1715,
2275

8.97.1410 and other rules - Commercial and Multi-Family Loan
Programs - General Requirements - Terms and Loan
Limits - Offering Checklist - Investment Policy,
Criteria and Preferences Interest - Inceative to
Financial 1Institution for Small Business Loan
Participation, p. 2546, 1014, 1470

(Science and Technology Development Board)

I-Vv Seed Capital Project Loans to Venture Capital
Companies, p. 1791
EDUCATION, Title 10

(Supsrintendent of Public Instruction)

10.6.101 and other rules - School Controversy Contested Cases
Rules of Procedure, p. 2110

10.10.301 and othar rules - Regular and Special Rducation
Tuition, p. 832, 136€5%

10.10.301 and other rules - Special Accounting Practices,
p. 2334, 209, 1238

10.16.1108 and other rules - Special Education Complaint
Procedures, p. 1442

10.16.1705 Supervisors of Special Rducation Teachers, p. 1970,
2550, 1360

10.20.202 Poundation Payments, p. 1447, 2142

10.22.104 Spending and Reserve Limits, p. 1449, 2143

10.41.101 and other ryules - Vocational Education General Rules,
p. 1795

10.44.201 and other rules - Secondary Vocational Education
Program Requirements, p. 1725, 2144
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10.44.102 and other rules - Vo-Bd Weighted Cost Punding,
p. 970, 1756

(Board of Public Rducation)

10.51.104 and other rule - Responsibility Assigned by Statute -
Board sStaff, p. 1451

10.55.601 Accreditation Standards: Procedures, p. 839, 1471

10.55.703 and other rules - Certification and Duties of
Building lLevel Administxators - Administrative
Parsonnel, p. 280, 1137

10.56.101 Student Asseasment, p. 975, 1472

10.57.210 Teacher Certification - Health Examination, p. 838,
1473

10.57.405 Class 5 Provisional Certificate, p. 846, 1474

10.58.528 Bndorsement of Computer Science Teachers, p. 840,
1475

10.66.201 and other 7rules - Bxternal Diploma Program -
Operations - Eligibility - Enrollmant - Records -
Non-Completion of Program - Aannual Report, p. 842,
1476

10.67.102 Withholding of Funds for Non-accredited Status,
p. 364, 1142

FAMILY SERVICRS. Department of. Title 11

I-X Block Grant Payment of Day Care Benefits, p. 751,
1863

11.2.212 Yair Rearings, p. 739, 1366

11.2.401 and other rule - Local Service Areas - Local Youth
Services Advisory Councils, p. 1831

11.5.607 and other zrule - Disclosure of Case Records
Containing Reports of Child Abuse or MNeglect,
p. 1829, 2378

11.5.1002 Day Care Rates, p. 1908, 237%

11.12.101 and other rules - Youth Care Facilitlies, p. 2325

11.12.606 and other rule - Preschoolers in Foster Care - Day
Care Banafits, p. 744, 1367

11.17.101 and other rules - Youth Datention Facilities, p. 1813

11.18.107 and other rules - Liceasing of Commmity Homes for
the Developmentally and Fhysically Disabled, p. 741,

1197, 2277
FISH, WILDLIFE, AKD PARES. Devartment of, Title 12
I-vI Development of State Parks and Pishing Access Sites,
p. 1841, 2382
I-VI Shooting Range Development Grants, p. 290, 1143
I-XII and other rules - Falconry, p. 1833, 2381

12.6.901 Water Safety Regulations - Clearwater River, p. 1727

12.6.%04 Closure of Flint Cresk Below the Dam, D. 1844, 2380

12.6.904 Emergency Amendment - Closing Flint Creek Below the
Dam, p. 1757

12.6.1502 and other rules - Game Farms, p. 367, 1017
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I Catagorical Exclusion from EIS Requirements for State
Revolving Fund Loan Assistance for Wastewater
Bystems, p. 468, 1239

I-vI Establishing Procedures £for Local Water Quality
District Program Approval - Procedures for Granting
Enforcement Authority to Local Water Quality
Districts, p. 2445 '

I-v1 _ Minimum Standards for On-8ite Subsurface Wastewater
Treatment, p. 513, 2148

16.8.1004 and other rules - Incorporating Pederal Regulatory

- Changes for the Air Quality Bureau, p. 2243

16.8.1304 and other rules - Aixr Quality - Major Open Burning
Source Restrictions - Ay Quality Permit
Application/Operation Fae Assassaent Appeal
Procedures - Air Quality Open Burning Fees, p. 1300,
1453, 2061

16.8.1307 and other rules - Alr Quality - Opsmn Burning Permit
Feas for (onditional and Emergency Open Burning
Permits, p. 1732, 2285

16.8.1903 Air Quality - Permit Pees, p. 1730, 2390

16.14.201 and other rules - Solid and Hazaxrdous Waste - Junk
Vehicles, p. 762, 1370

16.16.101 and other rules - Subdivision Review and Fees - Fee
Requirements for Subdivision Applications, p. 1556,
2145

16.20.401 and other rules - Plan and Specification Review for
Small Water and Sewer Systems and Review Fees -
Drilling of Water Wells, p. 505, 2152

16.20.602 and other rules - Surface Water Quality stuuhrd- -
Nondegradation Policy, p. 501, 2064

16.20.1303 and other rules - Montana Pollutant Discharge
Rlimination Systems and Pretreatment Rules, p. 471,
1241

16.28.1005 Tuberculosis Control Requirements for Employees of
Schools and Day Care Facilities, p. 1303

16.44.102 and other rules - Hasardous Waste - Exportation of
Hasardous Naste - HSWA Cluster I Regulations, p. 2330

16.44.102 and other rules - S80lid and Hazardous Waste - Wood
Preserving Operations, p. 1547, 2162

16.44.102 and other rules - Solid and Easardous Waste - Boller
and Industrial Furnace (BIF) Regulations, p. 2567,
445, 1911

16.44.202 and other rules - Hazardous Waste - Definitions
Related to Hazardous Waste Regulation - Requirements
for Counting Eaxzardous Wastes - Issuance and
Effective Date of Permits, p. 1736, 2164
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IRANSPORTATION, Department of. Title 18

18.7.105 and other rule - Encroachment of Mailboxes and
Newspaper Delivery Boxes on Highway Rights-of-Way,
Pp. 1198, 1868

20.3.202 and other zrules - Definitions - Organization and
. Management - Personnel - Staff Development and
Certification - Seven Treatment Component
Requirements, p. 849, 1477
20.7.201 and other rules - Resident Reimbursement at Community
Correctional Centers, p. 1454, 2286
20.7.1101 Conditions on Probation and Parcle, p. 977, 1482

20.14.302 and other rules - Application for Voluntary
Admigsions tc the Montana State Hospital, p. 979,
1483, 2287

20.14.501 and other rules - Cartification of Mantal Health
Professional Persons, p. 865, 1485

JUSTICE, Department of. Title 23

I Drug Abuse Resistance Fducation (DARE) Trust Fund,
p. 2452

I-II Peace Officer Standards and Training - Public Safety
Communications Officers, p. 1086

I-v Investigative Protocol by the Department of Justice

in the Perforaance of its Investigative
Responsibilities, p. 2117, 2466

1.3.206 and other rules - Amendment of Model Rules and Forms
Attached to tha Model Rules, p. 770, 1242

23.7.105 and other rule - Adoption of the Tmiform ¥ire Code,
International Conference of Building Officials - 1991
Bdition of the UPC Standards, p. 1202, 1759, 2074

23.12.10) and other zIules - Departmant of Justice
Standardization of Criminal History Infoxsation
Collection - Tmplemantation of an Arrest Numbering
System, p. 2246

23.14.404 Pesce Officers Standards and Training, p. 2450

23.17.314 Physical Performance Requirements £for the Bagic
Course, p. 1457, 2075

LABOR AND INDUSTRY. Department of, Title 24

24.11.475 Unemployment Insurance - Approval of Training,
p. 1570, 2076

24.11.813 and other rules - What is Classified as Wages for
Purposss of Workers’ Compensation and Unemployment
Insurance, p. 2344

Montana Administrative Register 22-11/25/92



-2598-

24.11.814 and other rule - What is Classified as Wages for
Purposes of Workers’ Compensation and Unemployment
Insurance, p. 1577, 1949, 2251

24.16.9007 Prevailing Wage Rates - Building Censtruction,
p. 873, 2165

24.29.706 BEBExclusions from the Definitions of Employment in the
Unemployment Insurance and Workers’ Compengation
Acts, p. 1573, 1948, 2250

SIATE LANDS. Department of, Title 26

I-XI Regulations for Forest Practices in the Streamside
Managewent Zone, p. 2252

26.4.301 and other rules - Regulation of Coal and Uranium
Mining and Prospecting, p. 2260

LIVESTOCE, Departmant of. Title 32

32.2.401 Imposition of a Fee Pertaining to Inspaction of Game
Farm Animals, p. 2348

I-VIiI Requiring Measuring Devicas on Watercourses
Identified as Chronically Dewatered, p. 2454

36.12,101 and other rules - Definltions - Forms - Application
Special Fees, p. 874, 1615

36.12.1010 and other rule - Definitions - Rejection,
Modification or Conditioning Permit Applications in
the Musselshell River, p. 519, 1396

(Board of 0il and Gas Conservation)

I-XVII Underground Injection Control Progzram for Class II
Injection Wells Under the Federal Sate Drinking Water
Act (SDWMA), p. 521, 2171

36.22.302 and othar rules - Definitions - Bonding of Oil and
Gas Walls - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950

FPUBLIC SERVICE REGULATION. Department of, Title 38

I Pictorial Information Requirements, p. 296, 1760

I-II and other rule - Fuel Cost Surcharge - Temporary Rate
Reductions - Defining "Miles®, All Regarding Motor
Carriers, p. 2121

I-XII and other rules - Establishing Policy Guidelines on
Integrated Least Cost Resocurce Planning for Electric
Utilities in Montana - Cogeneration and Small Power
Production, p. 1846, 2269

38.5.3345 Change In Customer’s Interexchange Carriers -
Deferring of Implementation Until January 1, 1993,
P. 298, 1400
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REVENUE. Depariment of, Title 42

I
I

I-II
I-I1
I-III
I-IV

I-v
42.2.201
42.11.211
42.12.122

42.14.102
42.14.102
42.15.112
42.15.116
42.15.118
42.15.118
42.16.104
42.17.112
42.17.301
42.18.105
42.19.402
42.20.454
42.21.106
42.22.101
42.22.103
42.23.211

42.24.102
42.31.110

42.31.110

42.31.404
42.32.104

42.38.101

Delingquent Tax Accounts and Non-Collection Actions,
p. 532, 1243

Imposition of Generation-Skipping Transfer Tax,
p. 535, 1246 .

Liquor Licenses, p. 778, 2192

and other rules - Liquor Licenses, p. 537, 1244
Valuation for Commercial Property, p. 1955

Recyclad Material asz it Applies to Income Tax,
p. 783, 2196

Forest Land Property Taxes, p. 1227

Taxpayer or Licensee Lists, p. 1460, 2077

and other rules - Liguor Division, p. 1998

and other rules - Suitability of a Premises for
Ligquor Licenses, p. 544, 2187

and other rules - Miscellaneous Taxes, p. 2350
Accommodations Tax, p. 1739, 2393

and other rules - Income Tax Returns and Tax Credits,
p. 2005

Net Operating Loss Computations, p. 2023

Net Operating Loss Computatiouns, p. 775, 1245
Exempt Retirement Limitation, p. 2353

Interest on Unpald Tax, p. 2012

and other rule - Withholding, p. 2014

and othar rules - Estimated Tax Payments, p. 1988
and other rules - Mootana Appralsal Plan for
Regidential and Commercial Property, p. 1221, 2078
and other rules - Property Taxes for Low Income
Property -~ Energy Related Tax Incentives - New
Industrial Property, p. 2016

Market Value for Property, p. 1207, 1763

and other rules - Property Taxes for Market Value of
Personal Property, p. 1971, 2394

and other rule - Situs Property for Centrally
Assesned Railroads, p. 2356
and other rules - Property Taxes for Centrally

Aspessed Property, p. 1959

and othar rules - Corporation License Tax Division,
p. 1209, 1764

and other rulea - Subchapter &, p. 1741, 2355

and other rules - Untaxed Cigarettes Under Tribal
Agreements, p. 1994

and other rules - Untaxed Cigarettes Under Tribal
Agresements, p. 1217

Emergency Telephone Service Fee, p. 2010

and other rules - Resource Indemnity Trust Taxes, D.
1203, 1766

and other rules - Abandoned Property, p. 1744
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SECRETARY OF STATE. Title 44

I-1x Voting by Pacsimile Transmission for Mambers of the
United States Nilitary Serxrvice, p. 1461, 1870

1.2.419 Filing, Compiling, Printer Pickup and Publication
S8chedule for the Montana Administrative Register for
1993, p. 2270

(Conmissioner of Political Practices)

44.10.331 Limitations on Receipts for Political Committees to
Legislative Candidates, p. 389, 1871

I and other rules - Kids Count and Rarly Periodic
Screening Diagnosis and Treatment Services, p. 2359

I Statistical Bampling Auditz, p. 2272

1 At-Rigk Child Care Program, p. 1089, 1767

I-VII and other rules - Targsted Case Managemant for
Children and Adolescents, p. 548, 1248

I-VIII Passport to Health Program, p. 998, 1231, 2288

I-XL Medicaid Home and Comsmnity Services for Personszs Who

are Dsvelopmentally Disabled, p. 880, 1490
46.2.201 and other rules - Hearing Procedures for Msdicaid
Providers, p. 1094, 149%¢

46.6.102 and othar rules - Vocational Rehabilitation -
Extended Employment ard Indespandant Living Programs,
p. 1306

46.10.105 and other rules - Aid to Families with Depandant
Children Disqualification for Praud, p. 1464, 2080

46.10.302 Add to Families with Dependent Childxen Provision for
Living with a Specified Relative, p. 899, 1247

46.10.305 and other rules - AFDC Standards of Assistance,
P- 2025, 2396

46.10.403 AFDC Standards of Assistance, p. 985, 1494

46.10.404 Title IV-A Day Care for Children, p. 2125, 246%

46.10.409 ‘Transitional Child Care, p. 1750, 2200

46.10.823 Self-Initiated Education or Training, p. 2460

46.12.501 and other rule - RExclusion of Medicaild Covaerage of
Infertility Treatment Services, p. 982, 1105, 1401

46.12.515 and other rula - Medicaid Coverage of Respiratory
Care - Chemical Dependancy and Chiropractic Services
for Children in Xids Count/Barly and Pariodic
Screening Diagnosis and Treatment (EPSDT) Program,
p. 902, 1402

46.12.565 and other rules - Private Duty Nursing, p. 2127

46.12.570 and other rules - Medicald Paymsnts to Mental Eealth
Centers, p. 991, 1404

46.12.801 and other rules - Durable Medical Equipment, p. 1129,
1872

46.12.1222 and other rules - Medicald Nursing Pacllity
Reimbursement, p. 1106, 1617

46.12.3803 Medically Needy Income Standards, p. 2033, 2398

46.12.3803 Medically Needy Income Standards, p. 905, 1256, 140%
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46.25.101
46.25.727

46.25.742

46.30.1501
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and other rules - Low Income Energy Assistance
Program, p. 1580, 2201

and other rules - Genaral Relief, p. 2035

and other rule - General Relief Assistance - General
Relief Medical, p. 896, 1407

Eligibility Requirements for Gemeral Relief Medical,
p. 787, 1257

and other rules - Child Support, p. 403, 1648

Mootana Administrative Register 22-11/25/82



~2602-

BOARD APPOINTERS AND VACANCIES

House Bill 424, passed by the 1991 Lagislature, directed that
all appointing authorities of all appointive boards,
commigzions, committees and councils of state government take
positive action to attain gender balance and proportional
ropr:;-ntation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Becretary of State
publish monthly in the Nontana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments wmade in October, 1992, are
published. Vacancies scheduled to appear from December 1,
1992, through February 28, 1993, are also listed, as are
current recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
nunber of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

INPORTANT

Membership on boards and commissions changes
constantly. The following lists are currant as of
November 4, 1992.

For the most up-to-date information of the status of
mambership, or for more detailed information on the
gqualifications and requirements to serve on a board,
contact the appointing authority.
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