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The Montana Administrative Register (liAR), a twice-monthly 
publication, has three sections. The notice section contains 
state asrencies' prop6sed n-, amended or repealed rules, the 
rationale for the chansre, date and address of public hearing and 
where written c-ts may be sublllitted. The rule section 
indicates that the proposed rule action ill adopted and lists any 
changes made since the proposed stasre. The interpretation 
section containa the attorney general's opinions and state 
declaratory rulings. Special notices and table• are inserted at 
the back of each register. 
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BEFORE THE BOARD OP PLUMBERS 
DBPAR'DfBNT OF CCHmR.CE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PROPOSED AMBNDMBNT 
OF 8.44.412 FBE SCHBDULB 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on December 26, 1992, the Board of Plumbers proposes 

to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

•&.44.412 FBI SCHIDULB 
(1) through (3) will remain the same. 
(4) Initial license fee ~ 

prorated by quarter 
(al JoumeBAn li....Q.Q 
tbl Mastn ~ 
( 5) Renewal tee ~ 
lal Journeyman li....Q.Q 
lbl Master ~ 
(6) will remain the same.• 
Auth: Sec. 37-1-134. 37-69-202, MCA; IMf, Sec. 37·1· 

134, 37·69-202, 32·69·307, MCA 

RJASQN: This amendment is being proposed to keep fees 
commensurate with program area costs. Due to the increase in 
the number of complaints filed against master plumbers by the 
field inspectors for violation of the code and licensing laws, 
the board is devoting a majority of its time investigating 
these complaints. Based on this finding the proposed fee 
change is to distribute costs more effectively. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Plumbers, 1218 Bast Sixth Avenue, Helena, Montana 
59620, to be received no later than 5:00p.m., December 24, 
1992. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Plumbers, 1218 Bast Sixth 
Avenue, Helena, Montana 59620, to be received no later than 
5:00p.m., December 24, 1992. 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10' or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
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from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 90 based on the 
900 licensees in Montana. 

BOARD OF PLUMBERS 
ROBERT NAULT, CHAIRMAN 

BY: ~ ftt. ?ctk:: 
ANNIE ~s, CHIEF coUNsEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 16, 1992. 
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BEFORE THE BUILDING CODES BUREAU 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to uniform building code 

) NOTICE OF PUBLIC HEARING ON 
) ~ROPOSED AMENDMENT OF 8.70.101 
) INCORPORATION BY REFERENCE OF 
l. UNIFORM BUILDING CODE 

TO: All Interested Persona: 
1. On December 17, 1992, at 9:00a.m., in the downstairs 

conference room of the Department of commerce Building, 1424 -
9th Avenue, Helena, Montana, a public hearing will be held to 
consider the proposed amendment of the above-stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.70.101 INCoRPORATION BY UFERBNCE OF JlNili'ORM BUILDING 
~ (1) through (c) will remain the same. 

(d) Subsections (bl and (c) of section 304 of the 
Uniform Building Code, 1991 Edition, are amended to read as 
follows: 

Sec. 304.(bl Permit fees. The fee for each permit shall 
be as set forth in Table No. 3-A. 

Sec. 304. (c) Plan review fees: When a plan or other 
data are required to be submitted by subsection (b) of section 
302, a plan review fee shall be paid. Said plan review fee 
shall be 25 percent of the building permit fee as set forth in 
Table No. 3-A. When only plan review services are provided, 
the plan review fee shall be 65\ of the building permit fee as 
set forth in Table No. 3-A. 

The determination of value or valuation under any of the 
provisions of this code shall be made by the building 
official. The value to be used in computing the building 
permit and building plan review fees shall be the total value 
of all construction work for which the permit is issued as 
well as all finish work, painting, roofing, electrical, 
plumbing, heating, air conditioning, elevators, fire­
extinguishing syst~ and any other permanent equipment. 
Whenever the building official is in the state of Montana, 
acting through the department of commerce, building codes 
bureau, the value or valuation of a building or structure 
under any of the provisiona of this code will be determined 
using the cost per square foot method of valuation and the 
cost per square foot figures for the type and quality of 
construction listed in the most current "Building Valuation 
Data• table published by "International Conference of Building 
Officials Building Standards• magazine, the trade magazine 
published by the International Conference of Building 
Officials, as modified by the regional modifiers set forth in 
said "Building Valuation Data• table. The building codes 
bureau may, for public buildings or projects that exceed 
$25,000 in building value, use firm bids for establishing the 
building valuation as an alternative to using •Building 
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Valuation Data• table when such bids include all construction 
work associated with the building as described earlier in this 
section and the bidding process is determined as having been 
open and competitive. Valuation of projects may also be based 
on firm total project contract amounts if the entire project 
is contracted and such contracts cover all construction work 
associated with the building as described earlier in this 
section, provided this contracted valuation is less than 75\ 
of the valuation as determined by use of "Building Valuation 
Data• table., Valuation of remodel and/or addition projects, 
where use of "Building Valuation Data• table is not 
appropriate, will be based on use of typical and reasonable 
construction costs. When only plan review fees are charged, 
the building valuation for determining fees will be based on 
the design professional's preliminary cost estimate, if such 
estimate is available or "Building Valuation Data• table, if 
such estimate is not available. As provided in ARM 8.70.208, 
local governments certified to enforce the state building code 
may establish their own permit fees. Local governments may 
also establish their own method of building valuation. ~ 
the nerio4 commencing with the 4ate upon which this amendment 
iS effective and ending on June 30. 1994, the building permit 
fee aboye shall be reduced to a sum equal to 85\ of the sum 
calculated above and no plan review fee sball be applied. 
except where plan review services only are provided the plan 
~eview fee shall remain 65\ of the building permit fee as set 
forth in T8ble No. 3-A. 

(el through !11) will remain the samg.• 
Auth: Sec. 50-60-104. 50-60-20a, MCA; IMf, sec. 50-60-

103, 50-60-104, 50-60-108, 50-60-109, 50-60-203, MCA 

RiASQN: The Bureau is proposing this amendment to reduce 
revenues received from issuance of building permits to levels 
currently needed for support of the Building Codes Bureau 
programs. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to the 
Building Codes Bureau, 1218 Bast Sixth Avenue, Helena, Montana 
59620, to be received no later than December 24, 1992. 

5. Rick Kopel, attorney, has been designated to preside 
over and conduct the hearing. 

~·~.?~ 
ANNIE M. BARTOS, 
RULE REVIEWER 

BUILDING CODES BUREAU 
JAMBS BROWN, BUREAU CHIEF 

BY: a& fkt · ~ 
ANNIM: BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMBRCE 

Certified to the Secretary of State, November 16, 1992. 
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BEFORE THE MONTANA STATE LOTTERY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to the organizational rule and 
retailer commissions and the ) 
adoption of a new rule pertain·) 
ing to sales staff incentive ) 
plan ) 

NOTICE OF PROPOSED AMENDMENT 
OF 8.127.101 ORGANIZATIONAL 
RULE AND 8.127.407 RETAILER 
COMMISSION AND THE ADOPTION 
OF NBW RULE I SALES STAFF 
INCENTIVE PLAN 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On December 26, 1992, the Montana State Lottery 

proposes to amend and adopt the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.127.101 QiGANIZATIOHAL RULE (1) and (2) will remain 
the same. 

(3) The commission consists of five members appointed by 
the governor. The commission is allocated to the department 
of commerce for administrative purposes as prescribed by 2· 
15·121, MCA. The names and addresses of the members of the 
commission are as follows: 

59474 

Ward Shanahan, P.O. Box 1715, Helena, Montana 59601 
Becky Erickson, 114 Lomond, Glasgow, Montana 59230 
Dwaine Iverson, 301 1st Street South, Shelby, Montana 

ear, a. Re8ai, P.a. BeH il66, Oe. Paiis, tkmeaaa 59195 
Dayid Jasten, SR 277. Box A-14. Brpckw§y MQptAQA 59214 
William J. Ware, 221 Breckenridge, Helena, Montana 59601 

(4) The director of the Montana Lottery is appointed by 
the governor. The director is Be- Meweeti SnMra Guedes, 
2525 North Montana, Helena, Montana 59601. The assistant 
director for security is appointed by the lottery director. 
All other employees are hired by the lottery director. A 
chart of the organization of the lottery is attached as the 
fallowing page and by this reference is herein incorporated.• 

Auth: Sec. 23·7·202, MCA; 1M2. Sec. 23·7-202. MCA 

REA$QN: Change is proposed to this rule because of the 
appointment of a new Commissioner and Director by the 
Governor, and also to incorporate the updated organizational 
chart. 

"8.127.407 BETAILER CQMMISSIQN (1) Each retailer is 
entitled to a ~ commission of ae mere t~aa 5\ of the face 
value of tickets and chances that ~ ~ purchasea from the 
lottery and tie .dQu not return. However, to further the sale 
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of lottery products, the lottery commission may adopt rules 
providing additional commissions to sales agents based on 
incremental sales, as follows: 

(al Each retailer is assigned a weekly instant ticket 
sales base created by using his own average weekly sales ove~ 
at least six montbs. 

(bl For each instant ticket game sales period the 
retailer's sales less returned tickets is measured against the 
assigned base. 

<~l Wben a retailer's sales during the game sales period 
reach 201 qver his established base sales, the retailer's 
commission Shall be 6\. 

(dl Wben a-retailer's sales reach 401 over his 
establishgd baSe sales, the retailer's cqmmission sball be 7%, 

(el Wben a retailer's sales reach 60% oyer his 
established baSe sales, the retailer's commission shall be 8%. 

(f) Wben a retailer's sales reach BOt over his 
established base sales, the retailer's cgmmission &ball be 9\, 

(ql Wben a retailer's sales reach 100\ over his 
established baSe sales. the retailer's commission sball be 
~ 

(h) Betailer sales bases may be adjusted annually at the 
~iJcretion of the cgmmission • 

Auth: Sec. ~J-7-202, 23-7-301, MCA; lMf, Sec. 23-7-301, 
MCA 

REA$0N; As presently stated, .this rule does not accurately 
reflect the payment of base commissions, and further, bonus 
commissions, to the lottery instant ticket retailers. The 
Lottery Commission adopted this rule on September 11, 1989, 
and the rule was implemented effective September 29, 1989. 
However, it failed to clearly identify the actual base bonus 
paid to retailers (51), and that additional bonuses are paid 
based on incremental increases in sales. Neither did the rule 
identify the method of determining how the bonus was applied. 

Application of this rule to the sales of lottery tickets 
has been shown in Montana, as well as other lottery states, to 
significantly increase sales. Sales incentives have also been 
applied in the private sector. 

3. The proposed new rule will read as follows: 

•I SALiS STAfF INCENTIVE PL&N (ll In order to further 
the sale of lottery products, the lottery commission adopts 
the following sales incentives and bonus plans for lottery 
sales staff. Incentive pay will be based on incremental 
increases in lottery ticket sales, as specified by the 
commission. Lottery bonuses will be based on recruiting and 
retaining new retailers, as specified by the commission. 

(a) Field sales staff will receive a bonus of $20 for 
each new retailer recruited to sell lottery products, 
providing the retailer stays active for at least 90 days. 
Each field sales staff person will also receive a ll 
commission for each instant ticket delivered, less returns, to 
the new retailer during the first six months of sales, 
excluding the first 2,000 tickets. Existing lottery chain 
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accounts will be excluded from this new retailer bonus for new 
stores added to the chain account. 

(b) Field sales staff, the sales manager and the 
accounts manager will receive incentive pay, up to 3~ of their 
annual salaries based on incremental increases in ticket 
sales. 

(i) The sales period will be the instant ticket sales 
period established for each new game introduction, a period 
generally running six weeks. For the field sales staff, each 
employee's individual base will be calculated by totalling 
the retailer bases within his respective sales regions. The 
sales manager and accounts manager's bases will be the total 
of all retailer bases within the state. 

(ii) When an employee's sales increase by 10\ or more 
over his base sales, the employee will receive incentive pay 
of 1\ of his annual salary. 

(iii) When an employee's sales increase by 20\ or more 
over his base sales, the employee will receive incentive pay 
of 2~ of his annual salary. 

(iv) When an employee's sales increase by 30\ or more 
over his base sales, the employee will receive incentive pay 
of 3\ of his annual salary. 

(c) Employee sales bases may be adjusted annually at the 
discretion of the commission.• 

Auth: Sec. 23-7-202, MCA; IHf, Sec. 23-7-202, MCA 

RRASON: Section 23-7-202(10) requires the Montana Lottery 
Commission to implement rules to pay sales incentives or 
bonuses to lottery sales staff. In February 1990, the Montana 
Lottery Commission approved payment of bonuses and incentives 
to"the Lottery's field staff. Due to an oversight and a 
change in a~nistration, rules were not completed at that 
time, although the procedures for paying field staff 
commissions and bonuses were implemented. 

At the September 11, 1992, Lottery Commission meeting, 
the Commission gave approval to extend the sales incentive 
plan for the accounts manager and sales manager. 

The benefits to the state are increases in the sale of 
lottery tickets, and increases in the net revenue generated by 
the Lottery for the School Equalization Account and the Board 
of Crime Control. Unless there are significant incremental 
increases in sales, no incentive or bonus pay is awarded. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendments and adoption in 
writing to the Montana State Lottery, 2525 North Montana, 
Helena, Montana 59620, to be received no later than 5:00p.m., 
December 24, 1992. 

5. If a person who is directly affected by the proposed 
amendments and adoption wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and s~t the request 
along with any comments he has to the Montana State Lottery, 
2525 North Montana, Helena, Montana 59620, to be received no 
later than 5:00p.m., December 24, 1992. 
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6. If the Lottery receives requests for a public hearing 
on the proposed amendments and adoption from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed amendment, from the Administrative 
Code Committee of the legislature, from a governmental agency 
or subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana ~nistrative Register. Ten percent of those 
persons directly affected has been determined to be 81 based 
on the 811 retailers and sales staff in the state of Montana. 

IDNTANA STATE LOTl'ERY 
SANDRA GUBDP!S, DIRECTOR 

BY: CL a·~ 
ANNIE M. BARTOS, CHIP!P COONSBL 
DBPARTMBNT OF eotoemRCE 

ANNIB M. BARTOS, RULE RBVIBWBR 

Certified to the Secretary of State, November 16, 1992. 

22-11/25/92 MAR Notice No. B-127-8 



-2490-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.18.105 and 42.18.123) 
relating to the Montana ) 
Reappraisal,Plan ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42,18.105 
and 42.18.123 relating to 
the Montana Reappraisal Plan 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 15, 1993, the Department of Revenue proposes 
to amend AAA 42.18.105 and 42.18.123 relating to the Montana 
reappraisal plan. 

2. The rules as proposed to be amended provide as follows: 

42.18.105 MONTANA REAPPRAISAL PLAN (1} The Montana 
reappraisal plan cons1sts of seven parts: residential 
appraisal, commercial appraisal, agricultural and timber 
appraisal, industrial appraisal, certification and training 
requirements, manuals, and progress reporting. The Montana 
reappraisal plan implements the legislature's cyclical 
reappraisal program and the annual sales aaseasaaeut zatio 
adjtiatmenta set forth in 15-7-lll, MCA. 

(2} The Montana reappraisal plan provides for the 
valuation of residential pzopez LJ, coaunercial pzopez t::y, 
agricultural and ti1llbt!T forest land pzopez ty, and industrial 
property. ~ The co111puter assisted mass appraisal system 
(CAMAS) will be im~mented to assist in the valuation process. 
The department will determine a new appraised value for each 
pazcel of land, each residential.£. impzuvament, aach commercialf 
improvement, aach agticnltuzal illtpzooeweut, and eii'Ch industria 
land and improvement!.£. and agricultural improvements by December 
31, 1992. The de~rtment will determine a new ap~aised value 
for eachJ?arcel o agricultural land and forest la~ ba December 
31, 1993. Exist1ng agricultural land valuation ache uies will 
be rev1ewed and updated, as provided in 15-7-201, MCA. 
Taxpayers will receive a notification of their new appraised 
value by June 15, 1993 e:xcapt for agricultural and forest 

ro rt owners who will receive their new a raised values b 
June 1 , 9 4. 
will take place dating tu yeas 1~!13. '!'he daparbnent will anlet 
tile new apptaised values 011 the tax !olls fot tax yeaz 1994. 

~: 15-1-201 MCA; IMP: 15-7-111; 15-7-133; and 15-7-134 
MCA. 

42.18.123 MANUALS (1) For residential and agricultural 
/forest lands new construction, the January 1, 1982 Montana 
Appraisal Manual will be used through tax year 19951· 

(2) through (5) remain the same. 
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AUTH: 15-1-201 MCA; IMP: 15-7-111 MCA. 

3. The above rules are proposed to be amended in order to 
comply with HB52 of the July 1992 special session which amended 
15-7-111, 15-7-133 and 15-7-134, MCA. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than December 28, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than December 28, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed a111endlaents from either 10\ or 2!>, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Adlllinistrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

< 

Rule Reviewer 

~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State Novelllber 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.11.211, 42.11.212, ) 
42.12.102, 42.12.103, 42.12.104,) 
42.12.131, 42.12.141, 42.12.207,) 
42.12.313, 42.13.4011 and NEW ) 
RULES I and II relating to the ) 
Liquor Division ) 

) 
) 

TO: All Interested Persona: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.11.211, 42.11.212, 42.12. 
102, 42.12.103, 42.12.104, 
42.12.131, 42.12.141 
42.12.207, 42.12.313, 
42.13.4011 and NEW RULES I 
and Il relating to the Liquor 
Division 

l. This proposal was noticed with no hearing contemplated 
at page 1998 in MAR issue No. 17 on September 10, 1992. 
However, since the department has received a request for a 
hearing from the public, on December 16, 1992, at 9:30a.m., a 
public hearing will be held in the Fourth Floor Conference Room 
of the Mitchell Building, at Selena, Montana, to consider the 
amendments of ARM 42.11.211, 42.11.212, 42.12.102, 42.12.103, 
42.12.104, 42.12.·131, 42.12.141, 42.12.207, 42.12.313, and 
42.13.4011 and adoption of new rules I and II relating to the 
Liquor Diviaion. 

2. The ru1ea as propoaed to be amended provide aa fo11owa: 

42 .11. 211 REGISTRATION OF REPRESENTATIVES ( 1) Any person 
acting as a representat1ve of a vendor must be registered with 
the department by a vendor in accordance with the provisions of 
ARM 42.11.212 through 42.11.215 sud haue been issued 
identification eazda as pzooided foz in AMI 42.11.!32. 

(2) (a) through (e) remain the same. 
1 d) not a resident of Montana within 38 days of 

appiicatiou fot zegisttation. 
(3) remains the same. 
ffl" All appiieatiou to registex a zepzeseutatiue •ust be 

ACCOLfPiiuied bJ two zecent auaouuted photogtapbs 11 inches 
squaze, of the zepzesentative to be zegietezed. 

(5), (6), and (7) are renumbered (4), (5), and (6). 
~ 16-l-303, MCA1 ~: 16-3-103, MCA. 

42.11.212 RESTRICTION ON NUMBER OF REPRESENTATIVES 
(l) rema1ns the aame. 
(2) An identification catd shall neither be issaed to an 

applicant zepteseutative nor shall the application for a 
xeptesent:ative be awtoved if two identification caxda have 
pzeviousljl been issued fot the oandoz and are still outstanding. 
ene of the previously issued identi!ieation cazds must be 
teturned to the liquet division befote a uew identification cilltd 
may be isstted unless the vendoz has pto'fided the liquor dioisi:on 
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with an acceptable explanation iu writing sbowing why it is 
impossible at impzactical to return the eatd. 

AOTH: 16-1-303, MCA; IMP: 16-3-103, MCA. 

42.12,102 SUPPORTING DOCUMENTATION -- PUBLIC CONVENIENCE 
AND NECESSITY (l) rema1ns the same. 

(a) aQY new retail all beverages license including a 16-4-
204, MCA, ail-beverages license; or 

(b) a new z::eaort tetail all:Severages license, 01 
(c) a new xetail on ptemises beet license fot use at a 

ptewises situated mote lhan five miles ftom the neatest 
corporate city boaudaiies a transfer of location of an existing 
licensed premises. 

(2) rema1ns the same 
3 The de rtment will find that the evidence su orts 

1C conven1ence an necess ty o the appl1cat10n where 1t 
indicates that the lSauance of the license Wlll materially 
promote the rubllc 0s ability to engage in the licensed activity. 
This determ nat1on 1nvolves an evaluat1on of a variety of 
criteria, including ail together the business abilitles and 
character of the afPllcant, the demand for services in the area 
to be served, the 1m act on existin retail alcohollc bevera es 
1censees, an any a verse 1mpact on the area to e serve • No 

single factor is a necessary or sufficient 1nd1cator of public 
convenience and necessity. 

AUTH: Sec. 16-1-303 MCA; ~· Sec. 16-4-105 and 16-4-203 MCA. 
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and officers. 
~: Sec. 16-1-303, MCA: ~· Sec. 16-4-203, MCA. 

42.12.104 es! eF eeHs¥s ~~A ACTION TAKEN wiTH CEH~us 
~ (1) Upon receipt o t e most recent census taken un er 
~irection of congress or the most recent population 
estimates published by the bureau of the census, United States 
department of commerce, the department of revenue will determine 
the availability of any alcoholic beverage licenses subject to 
a quota system. The de rtment will ublish notice of increases 
in the availabilitY o a co o ~c beverages ~censes su 1ect to 
a uota limitation:lf the uota of licenses had been 

1 e . 
(2) In determining the availability of such licenses, the 

department will utilize only those boundaries that are 
recognized by the bureau of the census. 

3 The de artment will determine whether a license is 
availa e or a ~cense app ~cant ase on the ver~ ~e census 
data in the department's pessess~on on the date the department 
rece~ved the application except when the department has 
subhshed a notice of availabiht~ of a license three months 

efore or after receipt of the app ication, ~n which case, the 
verified census data 1n the debartment's possession on the date 
the not~ce is published shall e used. Census data ~s verif~ed 
when the deEartment has conflrmat~on the federal census bureau 
has declare the census data to be off~c~al, the department has 
calculated the license quotas from the official census data, and 
the department has Ajaced the revised quotas on file. AUTH: 
Sec. 16-1-303 MCA: I , 16-4-105, 16-4-106, 16-4-201, 16-4-203, 
and 16-4-502 MCA. -
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AUTH: 16-1-303, MCA; IMP: 16-4-105 and 16-4-201, MCA. 

42.12.141 CORPORATE LICENSES ill No alcoholic beverages 
license shall be issued to a Montana corporation unless the 
following requirements are met: 

TtY 1!1 The corporation was organized and has existed as 
a Montana corporation or has been authorized to do business in 
Montana foz at least 36 days prior to making application for an 
alcoholic beverages license,; and 
~ 1£1 The corporate application must be accompanied by 

a copy of the corporation's certificate of incorporation issued 
by the secretary of state. 

~: 16-1-303, MCA; ~: 16-4-401, MCA. 

42.12. 207 APPLICATION APPROVED SUBJECT TO FINAL INSPECTION 
OF PREMISES (1) rema1ns the same. 

(2) If, upon investigation, the department determines the 
applicant is qualified to own a license and it appears that the 
proposed premises, based on sufficient evidence provided by the 
applicant, meets all criteria for suitability, the department 
may enter a final agency decision conditionally approving the 
application. The conditional approval is subject to a final 
inspection of the completed premises conducted by department 
investigative personnel, state or local health officials, O't" 

state or local building codes personnel and state or local tire 
code officials. 

(J) through (7) remain the same. 
AUTH: 16-1-303, MCA; IMP: 16-4-104, 16-4-106, 16-4-201, 

16-4-402, and 16-4-404, MCA.---

42.12.313 WINE OR BEER TASTINGS (1) :IIIA:nnvy-"""'"l:pn!!e.-rt":!!s;cornli-:-, 
association, ox eoz:poxatiun condactlng a wine tasting shall, in 
the disczetion of the liquet diuisiou, be entitled to conduct a 
•ine taatilly fox the genetal public andez the following 
conditions~ 

(a) !'he ............. tasting shall be conducted on pzemises 

~ 111 This rule shall not apply to wine tastings which 
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are held in a private home wherein no consideration, 
remuneration, contribution, donation, gift, or any other money 
or thing of value is solicited or charged for entry or 
attendance and which do not violate the provisions of 16-6-306, 
MCA. 

same. 

~: 16-1-303, MCA; ~: 16-4-105 MCA. 

42.13.401 IMPORTATION OF WINE (1) and (2) remain the 

(3) Each winery or importer registration must be: 
(a) submitted on forms supplied by the liquor division; 
(b) accompanied by a $25 fee; and 
(c) renewed annually on or before uaty October 1. 
( 4) Any winery or importer failing to renew ot not 

actively engaged in business in Jlontana fot a petiod of one jeaz 
will be subject to cancellation or suspension as provided in 16-
4-107, MCA. 

~: 16-l-303, MCA; ~: 16-4-107, MCA. 

3. The rules as proposed to be adopted provide as follows: 

RULE I SEVEN DAY CREDIT LIMITATION ( 1) A Montana 
brewer\beer importer license, a beer wholesaler license, a 
Montana winery\wine importer registration or a table wine 
distributor license will be suspended or revoked if credible 
evidence demonstrates that a brewer\beer importer, a winery\wine 
importer, a wholesaler or distributor extended credit to a 
retail licensee for more than seven days. 

(2) A retailer's license will be suspended or revoked if 
credible evidence demonstrates that the retailer accepted credit 
extended by a brewer\beer importer or a beer wholesaler for more 
than seven days for the purchase of beer. 

(3) The first day of the seven day credit period begins at 
8:00 a.m. on the day after the delivery. 

(4) Criteria which demonstrates credit has been extended 
are: 

(a) wholesaler delivered product to retailer; 
(b) retailer or wholesaler do not have documentation of 

payment; 
(c) wholesaler has been without payment for more than 

seven days; and 
(d) wholesaler does not have documentation of efforts to 

collect payment; or 
(e) (a), (b), (c) and the wholesaler has no documentation 

to show further product delivery was terminated. 
(5) Criteria which demonstrates credit has been accepted 

are: 
wholesaler delivered product to retailer; (a) 

(b) 
payment; 

retailer or wholesaler do not have documentation of 

(c) wholesaler 
seven days; 

has been without payment for more than 
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(d) product has not been returned by retailer. 
AUTH: 16-1-303, MCA; IMP: 16-3-243 and 16-3-406, MCA. 

RULE II CLOSING HOURS DUE TO CHANGE TO OR FROM 
SAVINGS TIM ( 1) Hours o ope rat on Cl'lange tw1ce year y 
daylight savings time. The change in time will occur at 
a.m., therefore: 

LIGHT 
• to 
2:00 

(a) ln the fall the establishment must close at 2:00 a.m. 
and then set the clock back to 1:00 a.m.; and 

(b) In the spring the eatabl ishment must close at 2: 00 
a.m. and then set the clock forward to 3:00 a.m. 

AUTB: 16-1-303, MCA; ~: 16-3-304, MCA. 

4. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments and adoptions of 
the above rules are the result of this review for the Liquor 
Division. 

New rule I is proposed to make it clear there is a 
distinction in the circumstances under which a retailer is 
subject to the 7-day credit limitation when receiving product 
from either a beer wholesaler or a wine distributor. The rule 
explains the criteria that demonstrates when the wholesaler has 
extended credit to the retailer and when the retailer has 
accepted credit from the wholesaler, establishing a violation of 
the 7-day credit law. It also defines the day and time of the 
beginning of the 7 days and provides the penalty for violating 
the 7-day credit law. 

New rule II is proposed to explain when a licensee must 
close his establishment during the year when the time changes 
for daylight savings time. In the past prior to the time 
change, the license bureau has received uny calls inquiring 
about when an establishment selling alcoholic beverages must 
close. The rule is proposed to clarify this question. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than December 28, 1992. 
6. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 

hear~~~&· ~ ~ 
NON ~s 

Rule Reviewer Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMBNT OF COMMERCE 

STATE OF !«>NTANA 

In the matter of the amendment 
of a rule pertaining to fees 
and the adoption of new rules 
pertaining to direct entry 
midwifery apprenticeship 

TO: All Interested Persons: 

NOTICE OF AM8NDMENT OF 
8.4.301 FBBS AND THE 
ADOPTION OF NEW RULES 
PERTAINING TO DIRECT ENTRY 
MIDWIFERY APPRENTICESHIP 

1. On September 24, 1992, the Board of Alternative 
Health Care published a notice of public hearing at page 2106, 
1992 Montana Administrative Register, issue number 18, on the 
proposed amendment and adoption of the above-stated rules. 
The public hearing was held on October 27, 1992, in Helena, 
Montana. 

2 . The Board has amended ARM 8 . 4 . 3 01 and adopted new 
rule II (8.4.503) exactly as proposed. The Board has adopted 
new rule I (8.4.502) as proposed, but with the following 
changes: 

"I PBFINlTIQNS (1) will remain the same as proposed. 
(2) "Morbidity• means A PATHOLQGIC&L CONDITION OF THE 

KITHBR ANJ)/OR BABY IHAT PUSBNTS JITH SYMPTOMS PECQLI.I\R TO 
lfHAT IS WITHIN NORMAL LIMITS DQRING 'l'HB PREHATAL. INTRAPARTUM 
AND POSTPARTIJM PBRIODS WJiiCH iBOUIR.BS aH: transfers of care to 
a physician, transporte to a hospital, ~ emergency 
measures,4 ~ or client refusal to refer to transfer care, 
~ shall be reported to the board within 72 hours, on a 
form prescribed by the board. 

(3) will remain the same as proposed." 
Auth: Sec. 37-27-105, MCA; ~. Sec. 37-27-205. 37-27-

ll.Q., MCA 

3. The Board has thoroughly considered all coimnents and 
testimony received. Those comments and the Board's responses 
follow: 

A8M 8.4.502 

COMMENT NQ. 1: The definition of morbidity should follow a 
dictionary definition such as •state of being diseased" 
instead of the proposed rule language. Suggested language is: 
• pathological condition of the mother and/or baby that 
presents with symptoms peculiar to what is within normal 
limits during the prenatal, intrapartwn, and postpartwn 
periods which require transfer of care to a physician, 
transport to a hospital, and/or emergency measures•; to be 
followed by 72 hour reporting requireroents. 

RESpQNSE: The Board concurs with the comment and will amend 
the rule as shown above. 
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ARM 8.4.503 

QDMMSNT NO· 2; Thirty three comments were received stating 25 
supervised births should not be required to enter directly 
into a level III apprenticeship, as many direct entry midwives 
have not had any supervised births. Instead, the number of 
births as primary attendant (unsupervised) could be raised to 
40·50 as a requirement for entry into level III. 

RJSPONSI· Section 37·27·201(4), MCA, states the 
qualifications for licensure as a direct entry midwife shall 
include •experience acquired through an apprenticeship or 
other superyiaQtY setting.• This statutory requirement does 
not allow the Board to promulgate a rule waiving the 
supervision requirement and recognizing non-supervised birth 
experience. This statutory section also requires 25 
supervised births as primary birth attendant, as a requirement 
of licensure. The Board therefore proposed this same number 
of births to enter directly into a level III apprenticeship, 
instead of requiring more births for apprentice level III than 
are required for licensure. 

CQMMBNT NO· 3· Twenty-five comments were received stating the 
two-year waiting period for a licensed direct entry midwife to 
become a supervisor is too restrictive and is without 
rationale, since theae midwivea have passed all requirements 
to become licensed and do not need more qualifications to 
become a supervisor. 

RISPQRSB; Two years is the minimum time necessary for a 
licensed direct entry midwife to gain experience necessary to 
supervise an apprentice. The public welfare and safety would 
not be protected by allowing newly licensed direct entry 
midwives to supervise apprentices. Direct entry midwives from 
out of state need the two years to gain unique Montana 
experience, and direct entry midwives licensed through the 
apprenticeship program need two more years to gain experience 
before supervising and teaching new apprentices. 

COMMINT NO. 4; The proposed two years requirement is unfair 
to the public and to the direct entry midwives ineligible 
under the education and experience exemption to take the first 
exam and become an apprentice supervisor. 

RJSPOUSE: All direct entry midwives who will be licensed 
under the education and experience ex~tion by taking the 
first exam already have sufficient experience to become 
apprentice supervisors. Section 37-27·203, MCA, required 
these applicants to certify 75 births as primary birth 
attendant. Also see response to Comment No. 3, above. 

COMMINT NO· 5: Elimination of the proposed two year waiting 
requirement would open up supervision opportunities to many, 
including provisionally licensed direct entry midwives who may 
otherwise be shut out. 
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RESPONSE; See response to Comment No. 3, above. 

COMMENT NQ. 6; No differentiation should be made between 
direct entry midwives licensed under the education and 
experience exemption, who may have acquired her experience in 
an unsupervised setting, and direct entry midwives who hav~ 
completed the necessary steps for licensure with supervision, 
as far as becoming a supervisor for apprentices. 

RiSPQNSE; See response to Comments No. 3 and 4, above. 

COMMBN'f NQ. 7 · The rule contains a double standard by 
allowing education and experience exempted direct entry 
midwives, who took the first licensing exam, to have no 
supervised birth requirements, while requiring supervised 
births for all other license applicants. 

RBSPQNSE; Section 37-27-203, MCA, set forth the experience 
required for an exemption to educational and practical 
experience requirements at 75 births as primary birth 
attendant. section 37-27-201, MCA, sets forth the 25 
supervised birth requirements for all other applicants for 
licensure as direct entry midwives. The Board may not exceed 
nor otherwise waive these statutory requirements in 
promulgating rules to implement the statutes. Also see 
response to Comments No. 3 and 4, above. 

BOARD OF ALTERNATIVE HEALTH CARE 
DR. MICHAEL BERGKAMP, CHAIRMAN 

ANNIE M. BARTOS, RULE RBVIBWER 

Certified to the Secretary of State, November 16, 1992. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rules 11.2.401 and 11.2.403 
pertaining to local service 
areas and local youth services 
advisory councils. 

TO: All Interested Persons 

NOTICE OF REPEAL OF RULES 
11.2.401 AND 11.2.403 
PERTAINING TO LOCAL SERVICE 
AREAS AND LOCAL YOUTH 
SERVICES ADVISORY COUNCILS 

1. On August 27, 1992, the Department of Family Services 
published notice of the proposed repeal of ARK 11.2. 401 and 
11-2.403 pertaining to local service areas and local youth 
services advisory councils at page 1831, of the 1992 Montana 
Administrative Register, issue no. 16. 

2. Paragraph 2 of the notice published on August 27, 1992, 
as referred to above, incorrectly set out ARK 11.2.402 in place of 
ARM 11.2.403. There is no ARM 11-2.402 because that rule number 
has been reserved. As is consistent with the notice as a whole, 
only ARM 11.2.401 and ARK 11.2.403, were proposed for repeal. The 
statutory authority for repealing these rules appears in the 
notice, and the authority following "ARK 11.2.402" in paragraph 2 
of the notice is intended to support repeal of ARM 11.2.403. In 
addition, the authorizing statute cited in paragraph 2: Section 
52-1-103(17), MeA, is corrected herein as Section 52-l-103(19), 
MCA. 

3. ARK 11.2. 401 and ARM 11.2. 403 have been repealed as 
proposed. 

4- No comments were received. 

Tom Olsen, Director 

F-~~•1••~ 
Certified to the Secretary of State, November16 , 1992. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.101. 16.44.102, 
16.44.105, 16.44.111, 16.44.116, 
16 t 44 t 118, 16 t 44 t 1201 16,44 t 2021 
16.44.302-306, 16.44.610, 
16.44.612 16.44.701. 16.44.804 
and new rules I tbrouqh XIIl 
dealing with boiler and industrial 
~urnace (BIF) regulations 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

AND ADOPTION OF 
NEW RULES 

I THROUGH XIII 

(Solid & Hazardous 
Waste) 

1. On Decelnber 26, 1991, the departlllent published a 
notice at page 2567 of the 1991 Montana Administrative Regis­
ter, Issue No. 24, of the proposed amendment of the above­
captioned rules and proposed adoption of new rules. A subse­
quent notice was published March 12, 1992, at page 445 of the 
1992 Montana Administrative Register, Issue No. 5, adopting 
amendments to ARM 16.44.306 and deferring further action on the 
balance of the proposal until a proper response to the extra­
ordinarily large number of comments could be made. An interim 
notice was published on September 10, 1992 at page 1911 of the 
1992 Montana Administrative negister, Issue No. 17, containing 
the text of twelve proposed new rules containing the substance 
of text that had been incorporated by reference in the original 
proposal and offering additional time for public comment on the 
new text. 

2. After consideration of the comments received on the 
proposed rules, the department has adopted and amended the 
rules as proposed with the changes noted below (new material is 
underlined and material to be deleted is interlined) ; and 
amended, in addition, rules 16.44.101, 16.44.111, 16.44.116, 
16.44.306, 16.44.612, and 16.44.701 to conform to changes made 
to the noticed rules. The rules, a5 finally amended and 
adopted, read as follows: 

16.44, 101 PURPOSE OF JWLES ( 1) The purpose of the rule5 
in subchapters 1 through ~ ll of this chapter is to provide 
for the control of all hazardoua wastes that are generated 
within, or transported to Montana for the purposes of storage, 
treatment and disposal or for the purposes of resource conser­
vation or recovery. 

( 2) The rules in subchapter& 1 through ~ ll of this 
chapter are adopted to discharge the department'& r-esponsibili­
ties under Title 75, chapter 10, part 4, Montana Code Annotat­
ed, the Montana Hazardous Waste and Underground Storage Tank 
Act (the "Act"), by establishing a manag-ent control &ystem 
including permitting which assures the safe and acceptable 
management of hazardous wastes !rom the moment of their 
generation through each stage of management until their 
ultimate destruction or disposal. 
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AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16.44.102 INCOBPORATIQNS BY BEFERINCE (1)-(4) Same as 
proposed. 

(5) As of Nove1Rber 26. 1992, all of the incorporations by 
reference of federal agency rules listed below within the spe­
cific state agency rules listed below shall refer to federal 
agency rules as they have been codified in the July 1, 1991 
edition of Title 40 of the Code of Federal Regulations (CFR). 
References in the state rules to federal rules contained in 
Titles 49 and 33 are updated to the extent that they have been 
updated by the federal rules which also incorporate these rules 
by reference. For the proper edition of these rules in Titles 
49 and 33, see the reference in Title 40 of the CFR (1991 edi­
tion), provided in parenthesis. A short description of the 
amendments to incorporated federal rules which have occurred 
since the last incorporation by reference is contained in the 
column to the right. This rule supersedes any specific refer­
ences to editions of the CFR contained in other rules in this 
chapter. 

State Rule 

16.44 .... 

1.A.l. 103 

.LI2l 109 

..(Ql_ 110 

.LsU.. 116 

.L!ll 120 

l.ll 123 

1S1l. 124 

1.bl 126 

ill 202 

22-11/25/92 

Federal Rule Incorporated 

40 CFR .. , 

264.17(b), 264.96, 264.117, 
264.171, 264.172 

264.72, 264.73(b)(9), 
264.76 
Parts 264 and 266 

264.98, 264.99, 264.100, 
264.112, 264.113, 
264.117(a), 264.118, 
264.147 

Notation of Most 
Recent Changes to 
Federal Rules 

NC 

NC 

Boiler and indus­
trial furnace 
(BIF) rules. 

BIF :r~tlee, ~ 

270.14 - 270.23 BIF rules. 

264.343, 264.345 NC 

Part 264, Subpart M NC 

Parts 264 and 266 BIF rules. 

Parts 264 and 266, Appendix BIF rules. 
to Part 262 
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1kl 321 

1ll 323 

lml. 331 

.Lnl 332 

l2l 333 

ll2l. 334 

1gl 351 

.Lti 352 

..Ltl 405 

lll 410 

i!ll 411 

1J!l 412 

.!.l!l 413 

lXl 415 
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Part 264, Subpart o; Part 
265, subpart o; Part 266, 
Subparts C-G; 265.71, 
265.72 

4!1 CFB • ' , 

173.300 (40 CFR 261.21) 

173.51, 173.53, 173.88 
( 40 CFR 261.23) 

40 CFR . ' ' 
261.31 

261.32 

261.33(e) and (f) 

Part 265, Appendix v 

Part 261, Appendices I, II, 
III, and X 

Part 261, Appendices VII 
and VIII 

Part 262, the Appendix 

49 CfR •.• 

Parts 173, 178, and 179 
(40 CFR 262.30) 

Part 172, Subpart E 
(40 CFR 262.31) 

Part 17 2, Subpart D 
(40 CFR 262.32) 

Part 172, Subpart F 
(40 CFR 262.33) 

40 CFR • , , 

Part 265, Subparts c and o, 
265.111, 265.114, Part 265, 
Subpart I, Part 265, Sub­
part J, (except 265.197(c) 
and 265.200) 

49 CfR • • . I 33 CFR 
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BIF rules. 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 
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.LU 603 

1AAl. 609 

.LARl. 702 

.!.AS1l 803 

.!Ja.e..l_ 804 

..Lill 805 

J..Agl 811 

.LAhl 817 

lili 823 

(Ajl llU 
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171.15, 171.16 1 153.203 
(40 CFR 263.30) 

40 CFR • I • 

264.250(c), 265.352, 
265.383 

NC 

NC 

Part 265, Subparts B - Q, BIF rules. 
excluding Subpart H and 
265.75 

Part 264, Subparts B - * BIF rules • 
AB, excluding Subpart H and 
264.75; Part 264, Appen-
dices I, IV, V, VI, and IX 

264.197, 264.228, 264.258, NC 
265.197, 265,228, and 
265.258 

264.112, 264.117 - 264.120, NC 
265.112, 265,117 - 265.120 

264.111 - 264.115, 264,178, NC 
264.197, 264.228, 264.258, 
264.280, 264.310, 264.351, 
264.143Cr)(3); 264.601-
264.603; 265.111 - 265.115, 
265.197, 265.228, 265.258, 
265.280, 265.310, 265.351, 
265.381, and 265.404 

264.117 - 264,120; 264,228, NC 
264.258, 264.280, 264.310, 
264.145(r)C5); 264.603; 
265.117 - 265.120, 265.228, 
265.258, 265,280, 265.310 

264.143(r) and 264.145(r) 

264.147(r), 264,147(g) 

264.15l(a)-(j) 

PArt 266. Appendices I 
through XII 

NC 

NC 

NC 

BIF rules. 

Nc - Refers to no change in the material which is being 
incorporated by reference from the time of the last 
formally noticed incorporation by reference. 

(6) Same as proposed. 
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16.44.105 TEMPORARY PERMITS CINTERIM STATYS\ 
proposed. 

Same as 

16,44.111 DYRATION OF PERMITS (1)-(3) ReJIIains the same. 
(4) Each permit for a land disposal facility or a boiler 

or industrial furnace shall be reviewed by the department five 
years after the date of permit issuance or reissuance and shall 
be modified as necessary, as provided in ARM 16.44.116. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16.44.116 MQDIFICAIIQN OR REVQCAIIQN AND BEISSUAHCE 
{1)-(2)(e) Remains the same. 
(f) Notwithstanding any other provision in this rule, 

when a permit for a land disposal facility or a b9iler or 
industrial furnace is reviewed by the departlllent under ARM 
16.44.111(4), the department shall modify the permit as 
necessary to assure that the facility continues to comply with 
the currently applicable requirements of this chapter. 

(3)-(5) Remains the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.118 MINQR MQPIFICAIIONS OF PERKITS: TEMPORARY 
AUTHORIZATIONS FOR MQDIFICATIQNS: AND AQTHORIZATIQNS F9R 
MANAGEMENT OF 
proposed. 

NEWLY IDEHTIFIED WASTES ( 1) - ( 2) Same as 

(3) The permittee is authorized to continue to manage 
wastes newly listed or identified aa hazardous under sub­
chapter 3 of this chapter, or to manage hazardous waste in 
units newly regulated as hazardous waste management units, if: 

(a) the unit was in existence as a hazardous waste 
facility with respect to the newly listed or characterized 
waate on the effective date of the final rule ,listing or 
identifying the waate or regulating the unit (refer to the 
"existing facility" definition in ARM 16.44.202 and the 
"existing or in existence" definition of ARM lfiu Ho39&(5) 
16.44.1112; 

(b)-(e) same aa proposed. 

16.44.120 COll'l'BN'l.'S OF PART B (1)-(2) Sa.e as proposed. 
(3) The department hereby adopts and incorporates by ref­

erence 40 CFR 270.14 through 270.23 except for 
270.22Cal C1l Ciil, Cal <21, Cal£41 and Cal C6l. The correct CFR 
edition is listed in ARM 16.44.102. 

(a)-(k) Same as proposed. 

16.44.202 PEFINITIQNS (1)-(56) Same as proposed. 
(57) "Infrared incinerator" means any enclosed device 

that uses electric powered resistance heaters as a source of 
radiant heat followed by an after-burner using controlled flame 
combustion and which is not liated as an industrial furnace. 

(58)-(86) same as proposed. 
(87) "Plasma arc incinerator" means any enclosed device 

using a high intensity electrical discharge or arc as a source 
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of heat followed by an Attar-burner using controlled flame 
combustion and which is not listed as an industrial furnace. 

(88)-(129) Same as proposed. 

16.44.302 DEFINITIQN OF WASTE (1)-(4) Same as proposed. 
(S)(a) Saae as proposed. 
(b)(i)-(iii) same as proposed. 
(iv) materials listed in sectiona (4)(a) and C4lCbl of 

this rule. 
(6) Same as proposed. 

16.44. 303 PRINITIQN OF Bl.ZNU>QUS WAST'£ Same as pro­
posed. 

16.44.304 BJCLUSIQHS (1)-(2) (a) Same as proposed. 
(b) fly aah waste, botta. ash waste, slag waste, and flue 

gas emission control waste generated primarily from the combus­
tion of coal or other fossil fuels, except as provided by +& 
eP.R 266•112 (i"ee~era-•• hy refere"ee ift ARM 16otto396(5) ARM 
16,44.111ot for facilities that burn or process hazardoul 
waste; 

(c) Same as proposed. 
(d) waste from the extraction, beneficiation and proces­

sing of ores and minerals (including coal, phosphate rock and 
overburden from the mining of uranium ore), except as provided 
by U eP.R 266 olli! ( i"&ei!'Pera~ell hy refll!l'e"- iR ARM 
16.tto396(§) ARK 16.44.11lpt for facilities that burn or 
process hazardous waste. For purposes of this exclusion, 
beneficiation of ores and minerals is restricted to the 
following activities: crushing; grinding; washing; dissolu­
tion; crystallization; filtration; sorting; sizing; drying; 
sintering; pelletizing; briquetting; calcining to remove water 
and/or carbon dioxide; roasting, autoclaving, and/or chlorina­
tion in preparation for leaching (except where the roasting 
{and/or autoclaving and/or chlorination}/leaching sequence 
produces a final or intermediate product that does not undergo 
further beneficiation or processing); gravity concentration; 
magnetic separation; electrostatic separation; flotation; ion 
exchange; solvent extraction; electrowinninq; precipitation; 
amalgamation; and heap, dump, vat, tank, and in situ leaching. 
For the purposes of this exclusion, waste from the processing 
of ores and minerals will include only the following wastes, 
until the department further modifies this rule after EPA 
completes a report to congress and a regulatory determination 
on their ultimate regulatory status: 

(i)-(xx) Sa.e as proposed. 
(e) cement kiln dust waste, except as provided by ARM 

l6ot4o396(S) ARM 16.44.1110 for facilities that burn or process 
hazardous waste; 

(f)-(j) Same as proposed. 
(3)-(5) Same as proposed. 

16.44.305 SPECIAL BEOUlREMINTS FOR CQUNTING HAZAROOQS 
~ (1)-(a) same as proposed. 
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(b) must include all hazardous waste that is subject to 
regulation under this chapter, including wastes regulated under 
ARM 16.44.306(2) and (J) and 40 CFR Part 266, subparts c7 ~ 
F, IUitl II (incorporated by reterence in ARM 16.44.306(4) eftd 
-tSt+; 

(c)-(e) Same as proposed. 

16.44.306 BEOUIREKENTS FOR BECYCLAQLE MATERIALS 
(1)(a) Hazardous wastes that are recycled will be known 

as "recyclable materials". 
(b) The following recyclable materials are not subject to 

the requirements of this rule but are regulated under subparts 
C through G of 40 CFR Part 266, 49 GPR 1!66.191 end 26So193 and 
all applicable provisions in subchapter& 1, 8, eftd 9, and 1• of 
this chapter: 

(i) Remains the same. 
(ii) hazardous wastes burned for enerqy recovery in boil­

ers and industrial furnaces that are not regulated under sub­
part o of 40 CFR Part 264 or ~ubpart o of 40 CFR Part 265, liN& 
ere re~laeed Wfttlew 49 GPR 266o191 er 266o193 (subchapter ••>; 

(iii)-(v) Remains the same. 
(c) Remains the same. 
(2)-(4) Remains the same. 
( 5) 'Jilte depel''ellel'l~ h~elily a•ap~s and i:neel'pera~es ey 

refere!'lee 49 ePR 266o101 and 266o193 1 eMeep~ fer ~e tlefi:ni:~iel'l 
et aaMi:a•ai:l'lf el' i!'l erdetoel'lee" ee~ fel'~h in 19 ePR 
1!66ol93(e) (1) (H), Fer ~he PIU'I!Bsee ef l'dlM 16.44:396(1) (e) (ii) 
Bl'ld ef ehie eeeeie!'l 1 PeMia\in' er in eMie~eneea meane e eeiler 
er i!'ltl~e\rial f~l'!'laee ~at. wea il'l epere•iel'l ~ni:l'lf er preeeee 
ll'lf hesarde~e veeee an el' safePa ~gye~ 21 1 19911 faeili\ies 

.feP wftieh ee!'leerueeiel'l toe :I!IUPI'I eP ppeeeae ~aaaPtleus ~aeee ~ad 
eeaae!'leea 1 s~e ~~iea ~ePe !'lee in epl!ll'at.ieft 1 ee ef ~·• tlaee de 
fte~ ~eli:fy fer il'l~eri:a eeeeua. A eepy ef \ftese prev!siel'le er 
a!'ly peP•iel'l \hersef •• , ee e:e\eined fPa. ehe eeli4 &1'14 heeard 
eve wee•e 8eea'l:l 1 Bepal''alel'l• ef Heal~ a11d Bl'lvi:reNBe!'leal 
Seie!'leee, eetewell B'l:lildiftt 1 Helena, ~ §9629o 
AUTH: 75-10-405 1 MCA; IMP: 75-10-405, MCA 

16 0 4 4 • 61 0 CHANGIS D1JRIHG TEMPORARY PEBMITTIHG (INTERIM 
STA'll!Sl same as proposed • 

• 6.44.612 EXCLQSIQNS The provisions o! this subchapter 
do not apply to: 

(1)-(2) same as proposed. 
(3) the owner or operator o! a facility manaqinq recycl­

able materials described in ARM 16.44.306(1) {b) and (c), except 
to the extent that requir-ents of this subchapter are referred 
to in SUbchapter 1• of thia ¢hapter or in subparts c, Dr r, or 
G of 40 CFR Part 266 (incorporated by reference in ARM 
16.44.306(4)); 

(4)-(11) Same as proposed. 
AUTH: 75-10-404, ]5-10-405, MCA; IMP. 75-10-405, 75-10-406, 
MCA 
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16,44.701 PURPOSE (1)-(2) same as proposed. 
(3) The standards set forth in this subchapter do not 

apply to: 
(a)-(b) Same as proposed. 
(c) owners or operators of facilities managing l:'ecyclable 

materials described in ARM 16.44.306(1) (b) and (c), except to 
the extent that requirements of this subchapter are X'eferred to 
in Subchapter 11 of tnis chapter or in subpa~s c, &r F, or G 
of 40 CFR Pa~ 266 (incorporated by reference in ARM 
16.44.306(4)) I 

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16, 44,804 COST ESTIKATE FQR FACILITY CLOSQRE Same as 
proposed. 

[RULE Il 16.44.1101 AfPLICA8ILITY (1) The rules of 
this subchapter apply to hazardous waste burned or processed in 
a boiler or industrial furnace (as defined in ARM 16.44.202) 
irrespective of the purpose of burning or processing, except as 
provided by sections (2), (3), (4), and f5t 121 of this rule. 
In this subchapter, the term "burn" means burning for energy 
recovery or destruction, or processing for materials recovery 
or as an ingredient. The emissions standards of ARM 16.44.1104 
through ARK 16.44.1107 apply to facilities operating under a 
HWM permit as specified in ARM 16.44.1103. 

(2)-(6) Same as proposed. 

rRULE IIJ 16.44.1.102 MANAGEMENT PBIQR TO JWRNit«i 
(1)-(2) Same as proposed. 
(3) (a) Owners and operators of facilities that store 

hazardous waste that is burned in a boiler or industrial 
furnace are subject to the applicable provisions of e~a•6e A 
~hrsll'lh L el 40 CFR Part 264 (incorporated by reference in ARK 
16.44.702) and subchapter 1 of this chapter, except as provided 
by section (3) (b) of this rule. Theae standarct. apply to 
storage by the burner as well as to storage facilities operated 
by intermediaries (processors, blenders, distributors, etc.) 
between the generator and the burner. 

(b) OWners and operators of facilities that burn, in an 
on-site boiler or industrial furnace exempt from regulation 
under the small quantity burner provisions of ARM 16.44.1108, 
hazardous waste that they generate are exempt from .ths regula­
tiona wuler ellllilpar6e A t.M'a.,,h z of 40 CFR Part 264 and 
subchapter 1 of this chapter wi'6ft !teepee~ 6e *6fte Mo&l'e,e ef 
applicable to storage for tnose units tnat store mixtures of 
hazardous waste and the primary fuel to the boiler or indus­
trial furnace in tanks that feed the fuel mixture directly to 
the burner. Storage of hazardous waste prior to mixinq with 
the primary fuel is subject to regulation as prescribed in 
section (3)(a) of this rule. 

[RULE IIIJ 16.44.1103 PERHIT STAHQARDS FOR BURNERS 
(1)-(4) some as proposed. 
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(5) (a) Same as proposed. 
(b) (i)-(iii) Same as proposed. 
(iv) The following hazardous wastes iia~ea fer dieHift 1 

~·ft~ehlerepheftei or ~ derived from any of the following 
dieltiB liaeed wastes may not be burned in a boiler or indul!ltri­
al furnace: EPA hazardous waste numbers 0017, 0037, 0041, 
0042, F020, F021, F022, F023, F026, F027, F028, F032, and KOOl 
(containing pentachlorophenol). 

(c)(i)-(ii) Same as proposed. 
(iii) In conjunction with the permit application, the 

depart.ent may require the owner/operator of a boiler or an 
industrial furnace (BIF) to submit a plan which will require a 
cessation of the burning of hazardous waste during prolonged 
inversion conditions. The department will consider the 
proximity of the boiler or industrial furnace to populated 
areas when determining the need for such a plan. The plan, if 
determined to be necessary by the department, must include an 
ambient air liiOnitoring progralll in order to establish the 
conditions under which the burning will be halted and under 
which it may then be resUllled, unless the owner/operator 
provides an alternate method for determining such conditions. 
Aft) meAitoel!':l:ftfJ ~rei}I!'MI -at eefl!el!'l!l te metoheds eeBteined il'l t.fie 
Hentafta Q~ality Aeearaftee KaBUal (J~ly 1991 edo)o AftY el~er 
Bate me~ed •~•t be deeermi!'lea by tlfte depa~eftt ee eqtii~alent 
te applieahle me~ede se!'lteiBed il'l ~e MeAtafta Qaality Assar 
aftee Mfln~elo 

(d)-(k) Sallie as proposed. 
(6) SaJDe as proposed. 

[RULE lVl 16. 44. 1104 STANPARPS TO CONTRQL ORGANIC 
EMISSIONS (1) (a) Sallie as proposed. 

(b) Principal organic hazardous constituents (POHCs) are 
those compounds for which compliance with the DRE requirements 
of this rule shall be d-onstrated in a trial burn in conform­
ance with procedures prescribed in ARM 16.44.1112. One or lllore 
POHCs shall be designated by the department for each waste feed 
to be burned. POHCs shall be designated based on the degree of 
difficulty of destruction of the organic constituents in the 
waste and on their concentrations or JDaSs in the waste feed 
considering the results of waste analyses submitted with part 
B of the per~~~it application. POHCs are most likely to be 
selected from among those colllpounds listed in Pare 261, 
Appendix YIIl of 40 CFR 261, incorporated by reference in ARM 
16.44.J52(1)(b), that are also present in the normal waste 
feed. However, if the applicant demonstrates to the depart­
JIIent's satisfaction that a compound not listed in ARM 
16.44.J52(1)(b), or not present in the nor~~~al waste feed is a 
suitable indicator of cOJDpliance with the ORE require111ents of 
this rule, that compound lll&y be designated as a POHC. such 
POHCs need not be toxic or orqanic compounds. 

(2)-(4) Sallie as proposed. 
(S)(a)-(b) Same as proposed. 
(c) Conduct dispersion lllodeling using lllethods recolDIIIended 

in Guideline on Air Quality Models (Revised) or the "Hazardous 
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waste Combustion Air Quality Screening Procedure", whiCh are 
provided in Appendices X and IX, respectively, 49 QPR 3&9ol1 or 
"EPA SCREEN Screening Procedure" as described in Screening Pro­
cedures tor Estimating Air Quality Impact of Stationary 
sources, (as incorporated by reference in ARM 16.44.1111), to 
predict the maximum annual average ott-site ground level 
concentration of 2, 3, 7, 8-TCDO equivalents determined under 
section (5) (b) of this ~le. The maximum annual average on­
site concentration must be used when a person resides on-site; 
and 

(d) Same as proposed. 
(6) Alternative He limit for furnaces with organic matter 

in raw material. For industrial furnaces that cannot meet the 
20 ppmv HC limit because of organic matter in normal raw 
material, the department may establish an alternative HC limit 
on a case-bY-case basis (under a part B permit proceeding) at 
a level that ensures that flue gas HC (and CO) concentrations 
when burning hazardous waste are not greater than when not 
burning hazardous waste (the baseline HC level) provided that 
the owner or operator complies with the following requirements. -
However, cement kilns equipped with a by-pass duct meeting the 
requirements of section (7) of this ~le, are not eligible for 
an alternative HC limit. 

(a) Jllen the ~saline BC <anc1 col leyel is determined. 
~ ~ owner or operator must demonstrate that the facility is 
designed and operated to miniMize hydrocarbon emissions from 
fuels and raw materials wfteft ~e ~eselifte HG (anlll 99) le?el is 
6e'6e-il'lall and that tbe facility is producina npraol woducts 
under normal operating conditioM feeding normal. fet4stocks and 
blAl,a. The baseline HC (and CO) level is defined as the 
average over all valid test runs of the highest hourly rolling 
average value for each run when the facility does not burn 
hazardous waste, 81'111 Jl!'sl&liees 1'18-l lll!siiiYe'6a \ll'lier l'le-al 
epera'6ing ee111ii'6isfts feelliftg fte-1 faelleoaee1le aft~! f~tels 
ad1Uittd AI opprqpriate tO CQDSider th8 yariobility Of hydro­
corhQn levels under good cOJibustign gparating conditigna, %he 
Qlylina co ltyel is dttarminsd ~ .. d on tb• test run• used to 
IBtablilh the ba111ine HC levol and is defbted as the ayvage 
QYir all test runt of tD& highest hourlY rolling AV8('91 QQ 
yalue for ••ch ~n. Mora than one baseline level ~ JDmt be 
determined if the facility operates under different modes that 
may generate significantly different HC (and CO) levels; 

(b)-(d) Some aa proposed. 
(7)-(9) same •• proposed. 

[RULE VJ 1.6, 44 ,1105 STANt!ARDS TO CONTROL PARTICVLATE 
MAIIEB Some as proposed. 

[ROLE VI 1 l6. 44 , 1106 STANDARDS TO CONTROL MP!TALS 
EMISSIONS (l.) Same AS proposed. 

(2)(a)-(f) Same as proposed. 
(g) Criteria for facilities not eligible for screening 

limits. If any criteria below are met, the tier I tand tier 
IIt screening limits do not apply. Owners and operotors of 
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such facilities ~ust co~ply with ~ the tier III standards 
provided by section (4) of this rule or tbe adiusted tier I 
feed rate screening U~its proyided by section C5l of this 
nlh-

(i)-(v) Same as proposed. 
(h) Same as proposed. 
(3) sa~e as proposed. 
(4) Tier III and adiusted tier I site-specific risk 

assess~ent. The requirements of this section apply to facili­
ties complyina yith eitber the tier III or adiusted tier I 
controls. except Wbere specified otheryise. 

(a) Conformance with the tier III ~etals controls ~ust be 
demonstrated by ~issions testing to determine the e~ission 
rate for each metal,. In addition. conformance witb eitber thl 
tier III or adjusted tier I metals controls must be demonstrat­
~ air dispersion ~odeling to predict the maximWil annual 
average off-site ground level concentration for each ~etal, and 
a demonstration that acceptable ambient levels are not exceed­
ed. 

(b)-(d) same as proposed. 
(e) owners and operators of facilities with more than one 

on-site stack from a boiler, industrial furnace, incinerator, 
or other thermal treatment unit subject to controls on metals 
e~issions under a ReR.\ HHH operating permit must conduct 
emissions testing Cexcept that facilities complying with 
adiusted tier I controls need not conauct emissions testing> 
and dispersion ~odeling to demonstrate that the aggregate 
e~issions from all such on-site stacks do not result in an 
exceedance of the acceptable ~ient levels. 

(f) Same as proposed. 
(5)-(9) Same as proposed. 

[ROLE VIIJ 16.44.1107 STANDARDS TO CONTROL HYDROGEN 
CHLQBIDE CHCLl AND CHLQRINE GAS fCI,2 l EMISSIOl!S (1) The owner 
or operator must co~ply with the liydrogen chloride (HCl) and 
chlorine (Cl2) controls provided by section (2).ep (3). or C5l 
of this rule, 

(2)-(8) same as proposed. 

CROLl VUIJ 16.44. 1108 SMALL OOAHTITY ON-SITE Bt!RNER 
EXEMPTIQN. SaJIIe as proposed. 

[RULE IXJ 16.44.1109 5TANDABDS PQR DIRECT TRAHSFER 
Same as prop011ed. 

CRQLE XJ 16.44.1110 BEGtJLATIQH OF RESIDUES (1) (a) Same 
as proposed. 

(b) The owner or operator demonstrates that the hazardous 
waste does not significantly affect the residue by demonstrat­
ing conforaance with either of the followinq criteria: 

(i) same as proposed. 
(ii) C~parison of waste-derived residue concentrations 

with health-based limits. 
(A) The concentrations of ~ nonmetal toxic constitu-
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ente of concern (specified in section (1)(b) (i) of this rule) 
in the waste-derived residue must not exceed the health-based 
level& specified in Appendix VII (as incorporated by reference 
in ARM 16.44.1111). or the leyel of detection !using analvtical 
procedures prescribld in SW-846). whicbever is higher. If a 
health-based limit for a constituent of concern is not listed 
in Appendix VII, then a limit of 0.002 micrograms per kilogram 
or the level of detection (using analytical procedures pre­
scribed in SW-846), whichever is hiqher, shall be used; and 

(B)-(C) Same as proposed. 
(c) Records sufficient to document compliance with the 

provisions of this rule shall be retained until closure of the 
boiler or industrial furnace unit. At a minimum, the following 
shall be recorded. 

(i) Same as proposed. 
(ii) If the waste-derived residue is compared with normal 

residue under section (1)f&tJRi(i) of this rule: 
(AJ-(B) same as proposed. 

fRQLE XI) 1.6.44.1111 IHCORPQRATIOH BY RElEBENCE 
Same as proposed. 

EOOPB Il £RULE XIIJ 16.4f,l28 PERKITS FOR BQILERS AND 
INQUSTRIAL FUBNACES BURNING BAZARDOUS WA$TE (1) 9Wftere an~ 
eperaeers ef ~ew 8eilere an~ in~eerial f~eee (~eee nee 
epereein~ ~ft~er ~e in>lierim e~aeue eean~ar4a ef 19 QPR 266.193) 
are aaejee~ ~e aee~iene (3) ~ew!b (6) ef ~ie ~leo Bailers 
and ind¥e>lirial f&Baaee epea>liift! -~er ~e in>lierill a~a>li~e 
a~n4arde ef tQ QP.R 266o193 ee e~je~ >lie eee>liian (?) ef >lihia 
t!'tie-r 

~ill A permit for a ft8W boiler or industrial furnace 
shall specify appropriate conditions for the following operat­
ing periods: 

(a) Pretrial burn period. For the period beginning with 
initial introduction of hazardous waste and ending with 
initiation of the trial burn, and only for the minimum time 
required to bring the boiler or industrial furnace to a point 
of operational readiness to conduct a trial burn, not to exceed 
720 hours operating time when burning hazardous waste, the 
departaent must establish in the pretrial b~ period of the 
permit conditions, including but not limited to, allowable 
hazardous waste feed rates and operating conditions. The 
department may extend the duration of this operational period 
once, for up to 720 additional hours, at the request of the 
applicant when good cause is shown. The permit may be modified 
to reflect the extension according to ARM 16.44.118(1). 

(i) Applicants must submit a statement, with part B of 
the permit application, that suggests the conditions necessary 
to operate in compliance with the standards of 49 9PR see\iens 
266o19t _.,.1!'811!1\ i166ol9? ARM 16.44.1104-1107 during this period. 
This statement should include, at a minimum, restrictions on 
the applicable operating requirements identified in ~ 
26,ol9il(e) ARM 16.44.110315), 

(ii) The depal:"tment will review this statement and any 

22-ll/25/92 Montana Administrative Register 



-2514-

other relevant information submitted with part B of the permit 
application and specify requirements for this period sufficient 
to meet the performance standards of 49 GFR 266.194 ~hre~~h 
266.197 ARM 16,44,1104-1107 based on engineering judgment. 

(b) Trial burn period. For the duration of the trial 
burn, the department must establish conditions in the permit 
for the purposes of determining feasibility of compliance with 
the performance standards of 49 GPR ae~ieRe 266.194 ~hrB~!h 
266.197 ARM 16.44.1104-1107 and determining adequate operating 
conditions under 49 GPR 266o102(e) ARM 16,44.1103(5). Appli­
cants must propose a trial burn plan, prepared under section 
~ 1ll of this rule, to be submitted with part B of the permit 
application. 

(c) Post-trial burn period. 
(i) For the period immediately following completion of 

the trial burn, and only for the minimum period sufficient to 
allow sample analysis, data computation, and submission of the 
trial burn results by the applicant, and review of the trial 
burn results and modification of the facility permit by the 
department to reflect the trial burn results, the department 
will establish the operating requirements most likely to ensure 
compliance with the performance standards of 49 GFR eee~ieRe 
266.194 ehre~!ft 266.197 ARM 16.44.1104-1107 based on engineer­
ing judgment. 

(ii) Applicants must submit a statement, with part B of 
the application, that identifies the conditions necessary to 
operate during this period in compliance with the performance 
standards of 4 9 QPR seaeiaRB 2" olO 4 ~·~!ft 2 66 I Hl7 Am! 
16.44.1104-1107. This statement should include, at a minimum, 
restrictions on the operating requirements provided by +9-GFR 
266ol92(e) ARM 16.44.1103(5). 

(iii) The department will review this statement and any 
other relevant information submitted with part B of the permit 
application and specify require111ents for this period sufficient 
to meet the performance standards of 49 GPR eee~iaRs 266.194 
t:hra~!h 266.197 ARM 16,44,1104-1107 based on engineering 
judgment. 

(d) Final permit period. For the final period of opera­
tion, the department will develop operating requirements in 
conformance with 49 ePR 2"o192(e) ARM 16,44.1103(5) that 
reflect conditions in the trial burn plan and are likely to 
ensure compliance with the performance standards of ~ 
see~ieRa 266ol04 ~a~gh 266;197 ARM 16.44,1104-1107. Based on 
the trial burn results, the department shall make any necessary 
modifications to the operating requirements to ensure compli­
ance with the pertoraance standards. The permit modification 
shall proceed according to ARM 16.44.116. 

~ill The trial burn plan must include the following 
information. The department, in reviewing the trial burn plan, 
shall evaluate the sufficiency of the information provided and 
may require the applicant to supplement this information, if 
necessary, to achieve the purposes of this section: 

(a)-(d) Same as proposed. 
(e) A detailed test schedule for each ha%ardous waste for 
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which the trial burn is planned, including date(s), duration, 
quantity of hazardous waste to be burned, and other factors 
relevant to the department's decision under section +2-TfBt­
lJJUUil of this rule. 

(f) A detailed test protocol, including, for each hazard­
ous waste identified, the ranges of hazardous waste feed rate, 
and, as appropriate, the feed rates of other fuels and in­
dustrial furnace feedstocks, and any other relevant para.eters 
that may affect the ability of the boiler or industrial furnace 
to meet the performance standards in 49 SPR ee~iene ~6&ol94 
e:ftreagh 266ol97 ARM 16.44,1104-1107. 

(g)-(i) Same as proposed. 
t+rlll Trial burn procedures. 
(a) A trial burn must be conducted to demonstrate 

conformance with the standards of 49 SFB see4>iena 266,194 
~:ftreugh 2Uo197 ARM 16.44.1.104-1.107 under an approved trial 
burn plan. 

(b) The department shall approve a trial burn plan if it 
finds that: 

(i) The trial burn is likely to determine whether the 
boiler or industrial furnace can meet the performance standards 
of 49 eFR 2&6.194 ~ea~ 266ol97 ARM 16.44.1104-1107; 

(ii) Same as proposed. 
(iii) The trial burn will help the department to determine 

operating requirements to be specified under +9 SPR 266o192(e) 
ARM 16.44.1103(5!; and 

(iv) Same as proposed. 
(c)-(e) Same as proposed. 
~..Li.l. ~ lQl::J. ORE trial burn ~. retf'lirell under +9 

ePR 26&ol94{a) ARM 16,44 1 1104(1\, the department will specify 
(based on the hazardous waste analysis data and other informa­
tion in the trial burn plan) as trial principal organic 
hazardous constituents (POHCs) those compounds tor which 
destruction and removal efficiencies must be calculated during 
the trial burn. These trial PORes will be specified by the 
department baaed on information including its estimate of the 
difficulty of destroying the constituents identified in the 
hazardous waste analysis, their concentrations or mass in the 
hazardous waste feed, and, for hazardous waste containing or 
derived from wastes listed in ARM 16.44.330 through 16.44.333, 
the hazardous waste organic constituent(s) identified in ARM 
16-44.352(1) (a) as the basis tor listing. 

+&T~ During each approved trial burn (or as soon after 
the burn as is practicable) , the applicant must make the 
following determinations: 

(a) Same as proposed. 
(b) ~ l2l:JI. ORE trial burn i:e retf'liPed under ~ 

266cl9\(a) ARM 16 1 44.1104!1): 
(i)-(ii) Same as proposed. 
(iii) A computation of destruction and removal effi­

ciency (DRE), in accordance with the ORE formula specified in 
~9 eFR 2&6.19\(e) ARM 16.44.1104!1); 

(c) When a trial burn for chlorinated dioxins and furans 
is required under 49 Gl"R 2&&ol94(e) ABM 16.44,1104(5), a 
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quantitative analysis of the stack gas for the concentration 
and mass emission rate of the 2,3,7,8-chlorinated tetra-acta 
congeners of chlorinated dibenzo-p-dioxins and furans, and a 
computation showing conformance with the emission standard; 

(d) When a trial burn for particulate matter, metals, or 
HC1/Cl2 is required under 49 GPR aee~iefte 266ol95 1 266.196 (e) 
er (a), er 266ol97 (b) (2) er (e) ARM 16.44.1105. 16.44.1106C3l 
or C4l. or 16.44,1107C2l Cbl or C3l, a quantitative analysis of 
the stack gas for the concentrations and mass emieu;ions of 
particulate matter, metals, or hydrogen chloride (HCl) and 
chlorine (cl2), and computations showing conformance with the 
applicable emission performance standards; 

(e) When a trial burn for DRE, metals, or HC1/Cl2 is 
required under 49 GFR aee~iafle 266ol94(a), 266ol96 (e) er (d) 1 
er 266ol97 (b) (2) er (e) ARM 16.44.1104<1!. 16.44.1106(3! or 
C4l. or 16.44.1107(2) Cbl or C3l, a quantitative analysis of the 
scrubber water (if any) , ash residues, other residues, and 
products for the purpose of estimating the fate of the trial 
POHCs, metals, and chlorine/chloride; 

(f)-(g) Same as proposed. 
(h) such other information as the department may specify 

. as necessary to ensure that the trial burn will determine 
compliance with the performance standards in 49 GPR 266ol94 
ehreagh 266ol97 ARM 16 1 44.1104-1107 and to establish the 
operating conditions required by 49 GPR 266ol92(e) ARM 
16.44.1103C5l as necessary to meet those performance standards. 

(7) Fer ehe p~eees af de~er.ifliRIJ feaeibili~ ef 
ea.plianee witft ~e perfer.&flee eeafldarae ef •e GFR eeeeisfls 
266.194 ebraa9ft 266.197 eRa ef de-eraifliflg ade~aee aperaeing 
eandieiene aflder l9 GFR 266,193 1 applieanee ewniRIJ er eperaeiflg 
ew:iet;iRIJ beilel!'a al!' iR~s-rial f-ftaees ap-a'lled \md&l!' elM 
ifl~el!'im et~~a•as s•aftdarda ef 49 GPR 266ol93 .aae ei6ber prepare 
aftd e8ai~ a ~rial barR plan Bftd perfe- a ~rial b-ft in 
aeeexrelaHee '-~ itft 4!:he ••tJtlire•a""" •• eJtia seeei:eft a• e\ll!twtit: 
a~ar i:nfe-at.ien ae apeeUied ifl 49 GPR 279o012(a) (6) (inear 
pere•ed b~ referenee iR ARM 16.44•129), Applie&ft~e wha e~mi~ 
a t.rial ~" plan aftd reeei?e appre?al befere euea!eeieR ef ehe 
J!iB!"t. B pe-it applieaei:aR mast. eample,.~e 'ehe vial lio-n end 
sahait. ~e reaalt.e epaaified ift aeetien (6) af 'ehie rele wit.h 
t.he part. B permit. epplieat.ieft, If ee.ple~ien ef ehia preeeae 
eeflfliet.e wieb 'he llai!oe eat. fel' aal!olliesiafl af t.fte part B 
apt~lisat.ieft 1 'Efts eppliaaRe -•t eaftt.aet. t.fte llepa:rt.man~ ~e 
eetaslish a later data fer eae.issien ef ~e part. B applieat.i&n 
ar ~e trial e~n raeQlt.e. If 'ehe applieaR~ eaeai~s a trial 
BYl'fl plan ~it.e part. B ef ehe perai:t. applieat.ien, t.fte trial earn 
mae~ ee eandae~ell aftd t.fte reeQlea l!fttftit.t.ed wit.ftiR a tllbte 
pel!'ied prier te pe-it. ieellal'lee •e be epeeified hy ~e depar~ 
~ 

(8) S~tepal'"t H ef 4EI GFR Part. 26& 1 ana ~e •.>e:rieas 
regala•ery eeeeiefle ef eyepert II l!'efereReed enrea§'fteYt. t)!.is 
rale 1 al!'e ir~eerpel!'aeed by referenee ifl 1tiUI 16,44.396(5), 

tRULE XIIIJ 1.6 1 44,1112 INTERIM STATUS Same as proposed. 
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4. The departlllent has thoroughly considered the co~a~~~ents 
received on the proposed rules. The following is a summary of 
comments received, along with departlnent responses to these 
co~a~~~ents. 

The Department of Health and Environmental Sciences 
received over 600 written and oral CoiiiDents regarding the 
boiler and industrial furnace rules. This substantial response 
to the proposed rules, by far the largest ever received by the 
departlDent, ranged from letters from school children opposing 
any handling of hazardous waste in the state of Montana to 
scientific research papers discussing the chemistry of the 
burning of hazardous waste as fuel. over 500 of the comments 
received did not contain technical suggestions for amendment of 
the proposed state boiler and industrial furnace rules or other 
recommendations for amendments, but more generally opposed the 
burning of hazardous waste completely and asked the departlllent 
to prohibit such burning, a request beyond the scope of the 
department's authority. Likewise, some commenters merely 
supported the rules as proposed and suggested no amendments or 
changes. · 

Two public comment periods were held. The first was from 
Decamber 26, 1991 until February 10, 1992. The second war;;: from 
September 10 until October 9, 1992. The majority of comments 
were received during the first public comment period. During 
the second public comment period, the public was able to 
comment on modifications made by the deparuent to the federal 
boiler and industrial furnace rule. These modifications were 
made in response to public comments received during the first 
co~a~~~ent period. 

Of the written comments received during the initial 
comment period, approximately 125 commenters put forth what the 
departlDent termed "aubstantive comments"; that is, co~ts to 
which the department was able to respond. More particularly, 
co111111enters supporting the burning of hazardous waste as fuel in 
Montana and offering proposals nUllbered 13; thoae outlining 
more stringent require.enta for the burning of hazardous waste 
as fuel nllllbered approximately 112. Twenty-five persons 
presented oral testimony during the January 27, 1992, formal 
hearinq and eight additional ca.aents were received during the 
aecond comment period. 

The department was able to separate the substantive 
written and oral ca.ments into eight broad categories. Within 
those eight categories, the department discusses and addresses 
the comments with seventy-three responses as follows: respons­
es 1 through 13 pertain to items of general interest; 14 
through 22 pertain to issues such as permits, penalties and 
fines; 23 through 50 pertain to air emissions; 51 through 54 
pertain to the use of best available control technology and 
best management practices; 55 through 57 pertain to the 
handling of cement kiln dust residue; 58 pertains to siting 
issues; 59 through 66 pertain to transportation issues; and 67 
through 73 pertain to the new rules which were published on 
September 10, 1992 in the,MOm2ma Administrative Register. The 
c01a111ents were sumaarized due to the volume of response re-
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ceived. 
The proposed rules issued by the departaent in December, 

1991, contemplated that the federal regulations controlling 
boilers and industrial furnaces would be acc~pted a• rules 
governing the State of Montana. The mechanism for accepting 
these rules was simple incorporation by reference of the 
federal rules into the ARM. However, as noted in the rule­
making action disallowing interim status for boilers and 
industrial furnaces taken in March, 1992, the department noted 
that sufficient comments had been received to call into 
question the adequacy of certain portions of the federal boiler 
and industrial furnace rules. Therefore, this rulemaking 
action appear• to be much more lengthy than the one proposed in 
Decsmber, 1991. That is because the department is not "incor­
porating by reference• federal rules, but, where appropriate, 
is proposing full textual adoption of certain federal rules, 
and modifying other federal rules in line with and after 
consideration of the comments. 

It must be noted that today'& rules govern the burning of 
hazardous waste in boilers and industrial furnaces in the State 
of Montana. They do not simply govern cement kilns at the two 
sites of controversy in Montana City and Trident, Montana. 

Su.maries of the 125 substantive comments received during 
the initial public comment period, the comments received during 
the formal hearing and the eight comments received during the 
second comment period as well as the Department's responses are 
as follows: 

Comment 1; Over forty commenters suggested that boilers and 
industrial furnaces (BIFs) should be regulated as stringently 
as hazardous waste incinerators. 

Response; The United states Environmental Protection Agency 
(EPA) has noted that the nontechnical requirements are identi­
cal to those that currently apply to hazardous waste incinera­
tors. These nontechnical standards address the potential 
hazards from spills, fires, explosions and unintended egress; 
require compliance with the ~~anifest syatem; ensure that 
hazardous wastes are removed from the site upon closure; and 
ensure that the facilities are financially capable of complying 
with the standards. The BIF rules also apply the same controls 
on fugitive emissions that currently apply to hazardous waste 
incinerators. 

The EPA has stated that technical standards for boilers 
and industrial furnaces are equivalent to those standards 
applicable to the burning of hazardous waste in hazardous waste 
incinerators. For instance, the destruction and removal 
efficiency (DRE) for toxic organics of 99.99 percent, the DRE 
for dioxin listed wastes of 99.9999 percent and the particulate 
matter standard of 0.08 grains per dry standard cubic foot are 
identical in the hazardous waste incinerator and in the BIF 
rules. The BIF rules limit hydrogen chloride (HCl) and 
chlorine gas by health based, site specific emission limits. 
The hazardous waste incinerator rules control HCl emissions 
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such that the rate of emissions is no greater than 4 pounds per 
hour or lt of the HCl in the stack gas prior to entering the 
air pollution equipment. The BIF rules control metals emis­
sions, whereas the hazardous waste incinerator rules do not. 
The BIF rules control products of incomplete combustion (PICs) 
by limiting carbon monoxide and;or hydrocarbons, whereas no 
such controls exist within the hazardous waste incinerator 
permit standards. 

The department is of the opinion that the BIF rules are 
generally as stringent as the hazardous waste incinerator 
rules. The most significant difference has to do with the 
handling of waste residues. The BIF rules are not as stringent 
as the hazardous waste incinerator rules when it comes to the 
handling of hazardous waste residues due to the application of 
the Bevill amendment. However, there are safeguards in place 
in that a two part test for cement kiln waste residue exists. 
This test compares the waste derived residues to health based 
limits and;or "normal" residues. 

A second comparison of the BIF rules and the hazardous 
waste incinerator rules has to do with interim status provi­
sions as they apply to existing BIFs. The comparison of BIFs 
in interim status is sometimes made to fully permitted hazard­
ous waste incinerators. Since interim status has been disal­
lowed by the State, this comparison is no longer valid in 
Montana. 

Comment 2; Twenty collllllenters expressed concern about the level 
of expertise within the state or concern that the BIF rules had 
not been adequately studied by EPA. Some of these commenters 
suggested that the State must demonstrate that it has the 
manpower and understanding of the effect of the BIF rules. 
Some of these commenters were concerned about the staffing and 
expertise within the State. Some of these commenters suggested 
that the state do its own research into the effect of the BIF 
rules. Some of the commenters suggested that more research 
into the BIF rules is needed at a national level. Sollie 
commenters requested that there be zero unknowns or that there 
be a demonstration of no detrimental effects. 

Besoonse; These comments ware aimed at drawing the depart­
ment's attention to possible deficiencies in EPA's analysis of 
BIF data and the state's lack of resources. The state does not 
have the ability to duplicate or expand upon EPA's research and 
direction for such research. This is not a legitimate subject 
of rulemaking. The department will continue to monitor federal 
and other states' research. 

Comment J; OVer twenty commenters suggested that the wastes 
handled by BIFs should be regulated as hazardous wastes, not as 
recycled lllaterial. Two of the commenters suggested that the 
language contained in ARM 16.44.306 needs to be changed. 

Response; The BIF rules apply to cement kilns that burn 
hazardous waste for any reason such as energy recovery, 
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materials recovery or destruction. The BIF rules supersede 
EPA's "sham recycling policy". The EPA believes that confor­
mance with appropriate emission standards, and the applicable 
nontechnical standards will ensure protection of human health. 
The department concurs with this poaition. 

The comments may be referring to the handling of cement 
kiln dust (CKD). The Bevill Amendment exempts cement kiln dust 
from ha~ardous waste regulations due to its "high volume, low 
risk" classification. 

The language in ARM 16.44.306 was revised per the "Notice 
of Amendment of Rules 16.44.306", dated March 2, 1992. 

comment 4: over ten commenters suggested that cement products 
made with hazardous waste fuels should be labelled as such. 
Some of these commenters suggested that cement made in kilns 
that use hazardous waste fuels should be banned from use. 

Responae; The department has dete~ined that it does not have 
statutory authority for rulemaking which would impose a ban on 
the sale of cement made in kilns that use hazardous waste 
fuels. It is possible that other state agencies, such as 
Commerce or Transportation may have s:;.1ch authority; however, 
this inquiry properly belongs in the legislative arena. 

The department is not aware of information which indicates 
that an increased risk exists when using cement made in a kiln 
that was fired with hazardous waste fuels. A recent study by 
the Portland Cement Association ("An Analysis of Selected Trace 
Metals in Cement and Kiln Dust", PeA 1992) suggests that 
neither cement kiln dust nor cement have the characteristics of 
hazardous waste as defined under the Resource Conservation and 
Recovery Act (RCRA). 

The EPA is presently studying cement kiln dust. Samples 
of kiln dust from 15 cement kilns, 8 of which burn hazardous 
waste, have been taken by the EPA. These samples will be 
tested for metals and nonmetals (Appendices VII and VIII of the 
federal BIF rules, incorporated by [RULE XI]). The report is 
due in April, 1993. 

Comment 5; Five commenters were concerned with the effect on 
the economy, especially to farmers and ranchers and to property 
values. One commenter was concerned that there be no boycott 
of agricultural products from the region. 

Response: The depart.Jilent does not have the rulemaking authori­
ty, under BIF rules authori~ed by 75-10-405, MCA, which can 
address these comments. Local governments and/or the state 
legislature are the proper entities to consider these comments. 

Comment 6: Ten commenters suggested that waste reduction and 
recycling be required. One comJDanter suggested that the 
companies which ship hazardous waste be required to contribute 
to a fund that would go towards development of procedures to 
reduce ha~ardous wastes. 
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Response: The department agrees that waste reduction and 
recycling should be encouraged, but that encouragement must go 
to the generator of the waste. Because BIFs are not the 
generators o~ the hazardous waste, the department lacks rule­
making authority, under BIF rules authorized by 75-10-405, MCA, 
to address these comments. 

EPA has stated that the BIF rules provide an incentive to 
reduce the generation of metal and chlorine-bearing hazardous 
waste at the source given that the metals and HCl emissions 
controls will be implemented by additional requirements 
attendant to the disposal of those wastes. These requirements 
are tied to the economics of disposing of waste. Waste 
generators will have the incentive to reduce the generation of 
metal and chlorine bearing wastes because waste management fees 
are likely to increase given that the BIF facility has a fixed 
metal and chlorine feed rate allotment. 

The recent trend, from both JDandatory and voluntary 
aspects, has been to encourage minimization of all wastes that 
pose risks to human health and the environment. Waste mini­
mization techniques tend to focus on source reduction or 
recycling activities that reduce either the volume or the 
toxicity of waste generated. To date, the most successful 
individual programs have been initiated at the company or plant 
level. Also, the General Facility standards of Title 40 of the 
Code of Federal Regulations (40 CFR), Part 264.7J(b) (9) (incor­
porated by reference in ARM 16.44.702) require the permittee to 
provide to the department: "A certification by the permittee no 
less often than annually, that the permittee has a program in 
place to reduce the volume and toxicity of hazardous waste that 
he generates to the degree determined by the permittee to be 
economicallY practicable •.•. " 

comment 7; Over thirty commenters suggested that the facili­
ties absorb costs for increased regulation and monitoring. 

Response: The department agrees that costs for increased 
regulations and monitoring should be borne by the facilities. 
However, the department cannot create these fees through 
rulemaking. 

The department currently lacks the resources for increased 
regulation and !Donitoring of these facilities. The department 
is preparing suggested legislation for the 1993 legislative 
session which would statutorily create hazardous waste manage­
ment fees payable by the facilities to the department for 
increased monitoring and regulation of BIFs and other types of 
hazardous waste facilities. 

cgmment 8: Two commenters suggested that the facilities !DUst 
demonstrate adequate staffing and/or participate in an operator 
certification progr!llD. 

J!.e,sponse: The substance o! the comments, staffing criteria for 
BIFs, will be addressed in the operating permit as part of the 
Personnel Training requirements set forth in 264.16 (incorpo-
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rated by reference in ARM 16.44. 702). Therefore, in the 
opinion of the department, the existing and the new rules are 
sufficiently protective. 

The department is not aware of a certification program 
that presently exists for operators of boilers and industrial 
furnaces. The Aaerican Society of Mechanical Engineers (ASME) 
has established a committee Which will set standards for the 
qualification and certification of hazardous waste incinerator 
operators. There may be some information from ASME that can be 
incorporated into the personnel training program. 

Congnent 9; There were numerous cOllllllenters that indicated that 
they were pleased with the decision to disallow burning of 
hazardous waste under interim status. At least two commenters 
felt that it was unnecessary to disallow burning of hazardous 
waste under interim status. 

Response; The department is of the opinion that the full 
part B permitting process is necessary to ensure protection of 
public health and the environment. 

Comment 10: Over thirty commenterr;; suggested that baseline and 
continued health and environmental studies be performed. 

Response; The department is including a provision within the 
rules [RULE III (6)) for background and periodic testing of 
soils, surface waters and aquifers. 

The Occupational Safety and Health Administration (OSHA) 
rules require that certain employees (see 40 CFR 1910.120(f)) 
involved in the handling of hazardous wastes at the facilities 
will be subject to a medical 111onitoring program. These 
employees are exposed to a greater extent than the public at 
large. The potential costs of performing medical monitoring 
for entire county populations would be prohibitive and unrea­
sonable. 

Comment 11: Over 50 commenters suggested that a "needsn demon­
stration be required, i.e. it should be demonstrated that 
proposed hazardous waste treatment or disposal facilities are 
needed to handle the wastes generated within the State before 
they can be permitted. Many of these commenters were concerned 
that Montana would beco•e a net importer of hazardous wastes. 

Response; TWo r~cent cases by the United States supreme Court 
indicate that neither the department nor the State of 
Montana has the authority at this time to require what the 
commenters termed a "needs demonstration.fl currently, federal 
legislation has been proposed in the RCRA Re-Authorization bill 
and in separate bills that would give to local governments and 
the states this authority. The department will monitor this 
legislation and developing case law. 

comment 12: Approximately 20 commenters requested a moratoriwn 
or ban on burning hazardQUS waste in cement kilns. 
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Response: The Montana legislature, in 1991, gave authority to 
the department to "adopt rules and performance standards tor 
industrial furnaces and boilers that burn hazardous wastes", 
75-10-405(2) (f). This legislative grant does not include the 
authority to mw or place a moratorium on the burning of 
hazardous wastes in cement kilns. Such a ban or moratorium is 
a policy determination to be made by the legislature. 

During Montana's special legislative session in July of 
1992, a bill was signed that prevents the department from 
issuing a permit tor a boiler or industrial furnace that burns 
hazardous waste or hazardous waste-derived tuel until after 
October 1, 1993. A bill that would have prohibited the 
importation of hazardous waste or hazardous waste-derived tuel 
into Montana was vetoed by the Governor. 

C91R1Dent 13; One commenter suggested that a watch/oversight 
committee be established. 

Response; Because of the stringent and rigorous nature of the 
permitting process and the opportunities for public comment on 
all phases of the permit, the department has decided, at this 
time, not to create an oversight committee. It is unlikely 
that such a committee could be established by rule. However, 
the department will continue to reassess the need for such a 
committee. 

A citizen's advisory committee could be established, 
informally, between the facility seeking to become permitted 
and residents interested in this issue. This would be outside 
of rulemaking and would require the facility's voluntary 
cooperation. 

C01!lllleDt 14; Approximately fifty commenters requested that 
there be provisions for it-s such as substantial fines, 
stipulated penalties, permit revocation or shut down of plants 
for violations. Several of these commenters suggested that 
these provisions be spelled out in the permit to min~ize State 
costs in pursuing fines. one commenter suggested that cri11inal 
penalties be spelled out in the permit. 

Resppnse; Provisions for terminating, modifying, revoking or 
denying permits can be found in paragraphs 16.44.109(1), 
16.44.116 and 16.44.117 of the Adlllinistrative Rules of Montana 
(ARM). 

Enforcement actions, such as seeking monetary penalties, 
must go through the civil court system as the Montana Hazardous 
Waste Program does not have adlllinistrative authority to assess 
fines. It should be noted, however, that the department is 
seeking administrative penalty authority in the 1993 legisla­
ture. Because the department, at this time, only has statutory 
authority to seek penalties through the judicial system, 
authority to assess penalties cannot be created by rule or 
permit. 
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Comment 15; OVer twenty commenters requested that i te!IIS such as 
citizen access to state records, telemetering of emissions 
measurements or plant tours, be available. 

Resoonse; Access to records and documents is already provided 
for by a Montana constitutional provision, state statutes and 
regulations of the state. State records and public documents 
are available to the citizenry at the Solid and Hazardous Waste 
Bureau, 836 Front Street, Helena or at the Air Quality Bureau, 
Cogswell Building, Helena. Additional rules would not enhance 
the public's ability to garner inforaation under state control 
on BIFs. 

Telemetering of results fro• continuous e~~~issions llonitors 
(such as oxygen, carbon •onoxide or hydrocarbon levels) 
directly to the Depart-ant of Health and Environ!lBntal Sciences 
would be costly and of questionable benefit. The existing and 
the new boiler and industrial rules require 110nitoring and 
inspection data to be recorded with the records placed in the 
operating record. The existing and the new rules are suffi­
ciently protective in this regard. 

Plant tours are a discretionary item for each plant •an-
agar. Citizens interested in a tour should contact the 
respective facilities. 

CO!Il!lent 16; TWenty c011111entera requested that compliance 
history be a part of the perait review process. 

Response: The dapartllent is of the opinion that a facility's 
compliance history should be reflected by the frequency andfor 
thoroughness of monitoring, inspecting and reporting require­
ments. A review of compliance history as part of a determina­
tion as to whether a permit will be issued is outside of the 
department's rulemaking authority. 

Comment 17; Approximately 50 commenters requested a full 
Environmental Impact statement (EIS). 

Response; The determination as to whether an EIS is required 
is part of the MEPA (Montana Envirollllltlntal Policy Act) process. 
Prior to issuance of a permit, an Envirol'lllental Assessment (EA) 
is performed. One of the outcomes of the EA is a decision to 
proceed, or not to proceed, with a full EIS. This procedure 
will be followed in the permitting prQCesa for boilers and 
industrial furnaces. 

co!ll!lent 18; OVer fifty COIIIII8ntars requested that more frequent 
inspections at the plant be conducted by the State. Most of 
these commenters suggested 24 hour per day inspections, paid 
tor by the plant. Some commenters wanted provisions that would 
require saapling and testing by a laboratory not associated 
with the facility. 

Response; The fiscal note attached to H.B. 383 (now codified 
as 75-10-405(2) (f), MCA, allowing the department to implement 
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state rules more stringent than the federal BIF rules) indi­
cated that no additional resources were to be used for imple­
mentation of the statute. The department agrees that addition­
al inspections would be needed if any facility in the state 
obtained a permit to burn ha~ardous wastes. As noted above, 
the department is seeking the fiscal respurces to perform such 
inspection through legislation that will be before the 1993 
legislature. 

The department is of the opinion that the facilities 
should have discretion as to who perforas their sampling and 
testing. The department will require a sampling and analyses 
plan as part of the permit. This plan will include quality 
assurance and quality control procedures. The department may 
write permit conditions which will require the facility to 
notify the department prior to 11ampling episodes. In this 
manner, the department will be able to observe the sampling 
procedures. Similarly, the department can reserve the right to 
take duplicate samples in order to verify laboratory results. 

Comment 19: Sixteen commenters suggested that the permit be 
renewed at regular intervals, such as every 3 or 5 years. 

Response; Permits issued by the department to other treatment, 
storage and disposal facilities are issued for a finite period, 
not to exceed ten years per ARM 16.44.111. 

The department proposes to issue the BIF operating permits 
for a period of ten years. However, the permit will be 
reviewed every five years and modified as necessary in accord­
ance with ARM 16.44.116. This is consistent with the duration 
for a land disposal facility permit as outlined in ARM 
16. 44 .111. It should be realized that this permit review would 
not ensure updated technology at five-year intervals. 

In addition, the EPA has required that Title V permits 
under the Clean Air Act Amendments shall be reviewed and 
renewed at five-year intervals. 

CQI!!IIent 20; Three commenters requested that the permits be 
issued to the parent corporation. 

Response: These comments, perhaps, were directed at removing 
the protection of a "corporate shield". The existing rules 
state that a permit is issued to the operator of a facility but 
that an owner, if different from the operator, must also sign 
the permit application. This language is paralleled in all 
pertinent federal regulations. Thus the department is able to 
currently pursue owners and operators for violations. 

~W'YPent 21: Two commenters requested that a comprehensive 
review period be in place prior to permit issuance. 

Response: The permit review process has been estimated to taka 
a minimum of two years. Prior to the issuance of a permit, a 
public comment period is required. A formal hearing would most 
likely follow, depending on the level of interest during the 
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public comment period. The public comment period/formal 
hearing process may be repeated after the trial burn since the 
results of a trial burn may result in the permit being modi­
fied. Permit modifications are classified as minor or major. 
Major modifications require that the public participation 
process be initiated. 

Additionally, the Montana Hazardous waste and Underground 
Storage Tank Act, 75-10-441, MCA, requires that ~the owner or 
manager of a proposed commercial facility for the storage, 
collection, or transfer of hazardous waste shall conduct a 
public hearing in the nearest population center to provide 
information and answer questions .•.. ~ 

The existing and the new rules are sufficiently protective 
due to the complexity and length of the permit review process 
and the already established public participation and comment 
periods. 

Comment 22: Approximately five commenters requested that the 
permit contain environmental criteria prior to permit issuance. 
some of these COIDIIIenters expressed concern about impacts to 
fish and wildlife and the bioaccumulative effect to the 
environment. 

Response: The EA and/or EIS process will examine environmental 
issues and impacts on environmental conditions. Many of the 
technical and nontechnical standards in the BIF rules already 
include issues related to environmental criteria. 

FUrthermore, the department is including a provision 
within the rules [RULE III(6)] for background and periodic 
testing of soils, surface waters and aquifers. 

Comment 23: More than ten commenters suggested that trial 
burns should be conducted on a more frequent basis, such as 
semi-annual or quarterly. 

Response; The trial burn is performed to establish permit 
conditions at the time of permit issuance. Planning for a 
trial burn, conducting the burn and reviewing the results could 
exceed some of the commenters' suqgested time intervals between 
trial burns. Semi-annual or quarterly trial burns would be too 
costly and put unnecessary burden upon the regulatory agency. 

It is proposed that the hazardous waste permit duration 
will be for ten years with a permit review at five years. A 
trial burn, or compliance test, will be part of the permit 
renewal process, i.e. every ten years. 

The department is includinq a provision within the boiler 
and industrial furnace rules [RULE III (5) (h) (i) (C)) that 
requires stack testing of emissions on at least an annual 
basis. The constituents to be tested and the conditions of the 
testing will be established during the permit application and 
review process. The test results will be compared to the 
permit conditions established during the trial burns. It is 
not intended for this testing to be as inclusive as a full 
trial burn. Permit conditions may be written such that more 
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extensive and/or more frequent testing will occur within the 
first year or two after the initial trial burn as compared to 
later years of operation. 

The Air Quality Bureau also has the authority under ARM 
16.8.704 of the state of Montana Air Quality Rules to require 
testing. That rule states: "Any person or persons responsible 
tor the -ission of any air contaJRinant into the outdoor 
atmosphere shall upon written request of the depart.ent provide 
the facilities and necessary equipment including ins~ents 
and sensing devices and shall conduct tests, -ission or 
a!Rbient, for such periods of time as may be necessary using 
methods approved by the depart.ent Such testing and 
sa~apling facilities may be either permanent or 
temporary .•.• " 

C~nt 24; Over twenty couenters suggested that there be no 
exclusions or exemptions allowed for trial burns. 

Respgnse; The federal BIF rules allow exa.ptions for small 
quantity burners (40 CPR 266.108), low risk waste (40 CPR 
266.109) and boilers operating under special requirements (40 
CFR 266.110). In addition, waivers of trial ~ can be 
obtained for metals, hydrogen chloride and chlorine gas burning 
under the Tier I restrictions and particulate aatter burning 
under the low risk waste exemption (40 CFR 270.22(a) (3),(4) and 
{5)). Data may also be subadttad in lieu of trial burn under 
specified circumstances (40 CPR 270.22(a)(6)). 

The department is including provisions within this rule 
that disallow the low risk waste exemption outlined in 40 CPR 
266.109 and the exBII!ption for boilers operating under special 
conditions in 40 CFR 266.110. The department 18 also including 
a provision which disallows using data in lieu of trial burns 
as set forth in 40 CFR 270.22 (a) (6). The department is of the 
opinion that the destruction and r .. oval efficiency (ORE) trial 
burn is necessary in order to prove that adequate c~stion of 
toxic organics has occurred. The ORE trial burn also serves as 
a standard that is recognizable and understandable to members 
of the public. A successful DRE trial burn will ct .. onstrate to 
the public that adequate combustion will occur wben hazardous 
waste fuel is burned. The departaent understands that it is 
highly unlikely that any BIF could provide acceptable data in 
lieu of a trial burn due to even slight site and equipment 
differences. However, due to the importance of a ORE trial 
burn, supplying data in lieu of a trial burn will not be 
Ill lowed. 

The small quantity burner ex .. ption only applies to wastes 
generated on site. Furthermore, the quantities that ll small 
quantity burner will be allowed to burn llre limited. There­
fore, the department does not con1111ider this exemption to 
represent ll significant environmental threat. 

The waivers of trial burn for metals, hydrogen chloride 
and chlorine gas are only llllowed if the BIFs burn under 
conservative Tier I restrictions. The department agrees with 
EPA's conclusion that these conservative limits render a trial 
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burn unnecessary for llletals, hydrogen chloride and chlorine 
gas. 

Cgmment 25; Eight commenters requested •n·immediate stop to 
burning if the trial burn is not successful. 

Response; The perlllit operating periods include the pretrial 
burn period, the trial burn period, the post-trial burn period 
and the final perlllit period. The post-trial burn period 
includes the time necessary to analyze the results of the trial 
burn. If the trial burn is unsuccessful, then the facility 
will not be allowed to enter the final perait period. Rather, 
modifications to the system would be proposed and portions of 
the trial burn may be repeated. Alternately, the facility 
could exercise their option of dropping plans for burning 
hazardous waste fuel. 

Existing and new rules are sufficiently protective in this 
regard since interim status will not be allowed and since the 
steps described above do not allow a facility to pass into the 
final permit period without a successful trial burn. 

CO!!l!llent 26: One commenter suggested that a trial burn include 
all constituents for ORE testing. Another commenter expressed 
concern about burning polychlorinated biphenyls (PCBs) or 
radioactive wastes. 

Response: Principal organic ha;~:ardous constituents (POHCs) are 
selected by the regulatory agency based primarily on the 
difficulty of destroying the constituents identified in the 
wastes and their concentrations within the waste feed. POHCs 
are those compounds for which destruction and removal efficien­
cies must be calculated during the trial burn. The EPA 
believes that using POHCs is protective of risks posed by 
emissions in virtually every scenario that the EPA is aware of. 
Generally, two or three POHCs are selected for the trial burn. 

ORE testing for all constituents is not practical. Many 
of the organic constituents do not appear in the feed in high 
enough levels to calculate OREs. If all constituents were part 
of ORE testing, then the waste feed would have to be spiked 
with higher amounts of each constituent which would be very 
expensive and difficult to accomplish. Additionally, the 
benefit of requiring all constituents to be part of ORE testing 
would be minimal. Therefore, the depart.ent is of the opinion 
that the existing and the new rules are sufficiently protective 
and that all constituents do not need to be tested/sampled 
during the trial burn. 

PCBs are regulated under the Toxic Substance and control 
Act (TSCA), not RCRA. similarly, radioactive wastes are 
regulated by the Atomic Energy Act. These wastes would not be 
in the feedstream of a boiler or industrial furnace above 
regulated quantities. Mixed hazardous and radioactive wastes 
would be partially regulated under RCRA, but are not anti.cipat­
ed to be part of the waste stream at the facilities which have 
been the focus of attention to date. The department could 
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exercise its omnibus authority to restrict mixed wastes, if 
necessary, during the permit application and review process. 

Comment 27; One commenter suggested that the manner in which 
wastes are mixed should be governed by the trial burn. 

Response: The manner in which wastes are mixed is controlled 
by the waste analysis plan. The waste analysis plan is a very 
detailed document that is carefully reviewed during the permit 
process. The department is of the opinion that existing rules 
adequately cover this issue. 

CQlll!tnt 28; One commenter suggested that the ORE be set at aix 
nines rather than four for toxic organic constituents. 

Response; The EPA believes that the four nines standard is 
protective and is consistent with other combustion devices, 
such aa incinerators. EPA has stated that the increased 
lifetime cancer risks to the maximum exposed individual (MEI) 
from an incinerator operating at 99. 99 percent ORE would 
generally be 10-6 or less. 

In order for the department to establish another standard, 
such as the one suggested, the department would have to 
duplicate and enhance all research perforaed to date by the 
EPA. The department does not have the resources to do this, 
nor does the department want to begin years of research. At 
this time the department has no information to dispute the 
EPA's standard number and therefore will not establish the 
different ORE of six nines. The department will continue to 
monitor federal, industry and other states• research. 

Cogment 29: Two commenters suggested that the residual effects 
of emissions be considered, including threshold levels of 
certain parameters. Ten commenters suggested that monitoring 
of surface waters, aquifers and agricultural products b£ 
performed. 

Beaponae: The department considers these to be related 
comments. The department is including a provision within the 
rules [RULE III(6)] for background and periodic testing of 
soils, surface waters and aquifers. The department is of the 
opinion that background and annual testing for selected 
indicator parameters (pH and heavy metals or other constituents 
as determined by the department) is appropriate. The testing 
will be performed on surface water, soil and, in some cases, 
groundwater samples. The results of the annual testing will be 
evaluated at the time of permit application or permit review. 
If the department determines that statistically increased 
contamination from the facility is apparent, then the depart­
ment will have the option to require additional testing, 
restrict the feed rates of certain hazardous wastes, deny 
reissuance of the permit or revoke the permit. 

Rather than attempt to establish threshold levels, the 
department proposes that levels statistically above background 
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will be used during the per.it renewal evaluation. Surface 
water samples will be taken from a point downstrealll of the 
facility. Soil samples will be taken from selected downwind 
locations of the facility. The exact locations for surface 
water and soil samples will be selected during the permitting 
process. Factors that will determine the soil slllllpling 
locations will include, but not be limited to, dispersion 
modeling, soil type and site access. The number of slllllples 
will have to be such that a statistically valid sampling could 
be achieved. The results will be evaluated during the permit 
renewal process and will consider the possibility of inter­
ferences from sources other than BIFs burning hazardous waste 
fuel. Applicants shall propose a sampling plan in their 
initial Part B application that considers the above referenced 
items. 

The Air Quality Bureau has the authority to require 
ambient air monitoring under ARM 16.8.704 of the Air Quality 
Rules. That rule states: "AnY person or persons responsible 
for the -ission of any air contaminant into the outdoor 
atmosphere shall upon written request of the department provide 
the facilities and necessary equipment including instruments 
and sensing devices and shall conduct tests, -iss ion or 
ambient, for such periods of time as may be necessary using 
methods approved by the department . . . Such testing and 
sampling facilities may be either per.anent or 
temporary .... h 

The department is of the opinion that the BIF rules are 
not the proper instrument for requiring testing of agricultural 
products. 

Comment ~0; Three commenters suggested that emissions be 
limited by mass rather than by stack gas concentrations. 

Response: EPA recognizes that there are hypothetical situa­
tions in which risks from POHCs could be significant under a 
99.99 percent ORE. These situations include BIFs in certain 
areas burning high volumes of highly potent carcinogenic 
organics. The EPA has stated that they are not aware of any 
such situations that are actually occurring. The EPA further 
suggests that if it appears that a high risk scenario exists, 
then the permit writer should invoke the omnibus authority 
(75-10-406(8), MCA). The department will adopt this approach, 
if deemed appropriate, rather than institute formal rules for 
mass emissions. 

Additionally, it is possible that limits for mass emis­
sions for certain compounds could be instituted as part of an 
Air Quality permit, if required by the Air Quality Bureau. 
FUrthermore, existing Montana Air Quality standards for the 
prev~ntion of significant deterioration of air quality include 
:nns& emission rates for criteria J?Ollutants and other pol.­
_lutents. A l~sting <Jf these pol)>;tents C1!1.n be founrt j n \RM 
~().!>, 921(30). 

~omment ~ One ~ornmenter sugg~steo that a baseline test of 
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emissions be performed. 

Response; The standards that the EPA has proposed for toxic 
organics, metals, hydrogen chloride and chlorine gas are based 
on stack gas concentrations which are irrespective of baseline 
emia11ions. 

However, during the trial burn, several conditions may be 
proposed by the applicant. one of these conditions may be to 
test the existing emissions. FUrthermore, the facility will be 
required to establish baseline emissions if they are going to 
seek the alternative hydrocarbon emission standard set forth in 
ARM 40 CFR 266.104(!), [RULE IV]. 

Additionally, and as part of any air quality permitting 
process that is ultimately required for these types of sources, 
the Air Quality Bureau has authority to request a baseline 
emissions test under ARM 16.8.1105(2) (d). This test would only 
be performed if it is determined, during the permit review 
process, that such a test is warranted. 

The department is of the opinion that existing and new 
rules are sufficiently protective and that rulemaking to 
require a baseline emissions test is not warranted. 

Cqmment 32: six commenters suggested that additional provi­
sions for continuous emission monitoring be incorporated into 
the rules. These suggestions included monitoring of all 
constituents and equipment. At least one commenter suggested 
that continuous emissions monitoring be utilized to prove which 
chemicals can be burned safely and another suggested specific 
detection levels for emissions. 

Response: The BIF rules provide for monitoring carbon monox­
ide, hydrocarbons and oxygen on a continuous basis, if speci­
fied by the permit. For some constituents, such as metals, 
there are presently no commercially available continuous 
e111issions monitors. Detection limits are based on the specific 
test methods approved by EPA; the department does not have the 
resources or ability to improve upon EPA's test methods. The 
rules also require that BIFs be equipped with auto111atic waste 
feed cutoff systems that will limit emissions under certain 
conditions. 

The department is including a provision within the boiler 
and industrial furnace rules [RULE III (5) (h) (i) (C)] that will 
require stack testing of emissions on at least an annual basis. 
The constituents to be tested and the conditions of the testing 
will be established during the permit application and review 
process. The test results will be compared to the permit 
conditions established during the trial burns. Permit condi­
tions may be written such that more extensive andfor more 
frequent testing will occur within the first year or two after 
the initial trial burn as compared to later years of operation. 

Additionally, the Air Quality Bureau has the authority 
under ARM 16.8.704 of the State of Montana Air Quality Rules to 
require testing. That rule states: "Any person or persons 
responsible for the emission of any air contaminant into the 
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outdoor atmosphere shall upon wz-itten request of the department 
provide the facilities and necessary equipment including 
instruments and sensing devices and shall conduct tests, 
emission or ambient, for such periods of time as may be 
necessacy using methods approved by the department . . . Such 
testing and sampling facilities may be either permanent or 
temporacy •... " 

Comment 33: over twenty commenters expressed various concerns 
about burning chlorinated hydrocarbons. Most of these 
commenters suggested that chlorinated hydrocarbons should not 
be allowed. One commenter suggested that a test and limit be 
established for chlorine. 

Response: The amount of chlorine bearing hazardous wastes is 
controlled by waste feed rate limits. These limits were 
developed by EPA based on a health-based risk assessment. The 
department doea not have the l!lbility to duplicate or expand 
upon EPA's research in developing these standards, nor does the 
depl!lrtment consider totally disallowing chlorinl!lted hydrocar­
bons to be appropriate in light of EPA's research that went 
into crafting the BIF rule. 

EPA has also stated that the highly alkaline particulate 
matter resulting from the limestone raw materials in a cement 
kiln effectively neutralizes much of the chlorine generated 
from hazardous waste fed into the kiln. 

However, the department recognizes that one of the 
concerns with burning chlorinated hydrocarbons is their 
potential to reform in the stack into PICs, such as dioxins. 
The department is including two provisions in its rule to 
reduce the potential for dioxin formation. The first rule 
[RULE III (5) (b) (iv)] will prohibit the burning of certain 
wastes listed for dioxin or tri-, tetra- or pentachlorophenol 
or derived from these listed wastes. The prohibited wastes 
include 0017, 0037, 0041, 0042, F020, F021, F022, F023, F026, 
F027, F028, F032 and KOOL The prohibition for K001 only 
applies to K001 wastes that contain pentachlorophenol. The 
second rule [RULE IV (5)] requires a site-specific risk 
assessment to demonstrate that emissions of chlorinated 
dibenzo-p-dioxins and dibenzofurans do not result in an 
increased lifetime cancer risk exceeding 1 in a 100,000. 

COll!lJient 34: Approximately twenty commenters expressed various 
concerns over the burning of heavy metals, especially lead. 
These commenters suggested items such as enacting emission 
standards for all heavy metals, monitoring metals emissions 24 
hours per day or disallowing metals entirely. 

Response: The BIF rules establish emission limits for ten 
toxic metals listed in Appendix VIII of 40 CPR Part 261 (incor­
porated by reference in ARM 16.44.352) based on projected 
inhalation health risks to a hypothetical maximum exposed 
individual (MEl). The standards for arsenic, beryllium, 
cadmium and chromium limit the lifetime increased cancer risk 
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to the MEI to a maximum of 1 in 100,000. The standards for 
antimony, lead, barium, mercury, silver and thallium are based 
on reference doses (RfDs) below which adverse health effects 
have not been observed. Two other metals listed in Appendix 
VIII, selenium and nickel, will be added to the list of 
regulated metals in a forthcoming amendment to the BIF rules 
!rom the EPA. The department will either amend the BIF rules, 
or use its omnibus authority during the permit process to 
include selenium and nickel. 

EPA has stated that metals emissions are not feasibly 
monitored on a continuous basis. The department has no 
information to indicate that metals can be feasibly monitored 
on a continuous basis. Establishing emissions or ambient 
standards for metals that do not already have standards 
established would place excessive burden on the department. 
Furthermore, the department does not have the ability to 
duplicate or expand upon EPA's research in developing stan­
dards, nor does the department consider totally disallowing 
heavy metals, including lead, to be appropriate in light of 
EPA's research that went into crafting the BIF rule. 

However, the department is including a provision within 
the boiler and industrial furnace rules [RULE III (5) (h) (i) (C)] 
that will require stack testing of emissions on at least an 
annual basis. The constituents to be tested and the conditions 
of the testing will be established during the permit applica­
tion and review process. The test results will be compared to 
the permit conditions established during the trial burns. 
Permit conditions may be written such that more extensive 
and/or more frequent testing will occur within the first year 
or two after the initial trial burn as compared to later years 
of operation. 

one of these commenters was concerned about metals being 
monitored for only six hours per day rather than 24 hours per 
day. That comment probably referred to 40 CFR 
266.103(c) (3) (ii) which pertained to requirements for industri­
al furnaces that recycle collected particulate matter during 
interim status. Since interim status has been disallowed, this 
comment may not have applicability. 

The department considered disallowing mercury from the 
hazardous waste feed stream. It is our underetanding that the 
volatility of this metal makes it difficult to capture within 
air pollution control systems or in bottom ash. However, the 
reference air concentration for mercury may be lowered in a 
forthcoming amendment to the BIF rules from EPA. The depart­
ment will continue to monitor rule changes in the federal 
system, and must, by agreement, operate a parallel program with 
the EPA. If need be, the department could also use its omnibus 
authority to restrict the quantity of mercury within the feed 
stream. 

comment 35: Approximately twenty commenters expressed concern 
over the burning of dioxins and furans. These commenters 
suggested that dioxins not be allowed, that furan emissions 
testing include all dioxin and furan isomers, that a risk 
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assessment should be required regardless of the air pollution 
control systea (APCS) operating range or that the APCS be 
upgraded to better handle dioxins and furans. 

Response: There are over 200 related compounds known as 
polychlorinated dibenzo-para-dioxins (PCDDs) and polychlorin­
ated dibenzofurans (PCDFs). One of the most toxic man aade 
substances is 2,3,7,8 tetrachloro-dibenzo-p-dioxin (2,3,7,8-
TCDD). This substance is an unwanted by- product resulting 
chiefly from the manufacture of chemicals such as some pesti­
cides, and incomplete combustion of some chlorinated compounds. 
EPA test data at incinerators, industrial boilers and calcining 
kilns have shown that PCDDs or PCDFs have been emitted at 
detectable levels in the part-per-trillion range. These low 
levels should present no health hazard. Additionally, none of 
the devices tested by EPA eaitted the most toxic isomer -
2,3,7,8 TCDD. 

Nonetheless, the department recognizes that one of the 
concerns with burning chlorinated hydrocarbons is their 
potential to reform in the stack into PICs, such as dioxins. 
The department is including two provision• in its rule to 
reduce the potential for dioxin formation. The first rule 
[RULE III (5) (b) (iv)) will prohibit the burning of certain 
wastes li6ted for dioxin or tri-, tetra- or pentachlorophenol 
or derived from these listed wastes. The EPA prohibits the 
burning of dioxin listed wastes (F020, F021, F022, F023, F026 
or F027) during interim status. The department proposes that 
this restriction also apply to permitted status facilities as 
an added safety precaution. Additionally, the department is 
adopting a new rule to prohibit 0017, 0037, 0041, 0042, F028, 
F032. and K001 from the waste feed in BIFs as these wastes 
contain similar constituents as the dioxin listed wastes. The 
prohibition for KOOl only applies to KOOl wastes that contain 
pentachlorophenol. 

The second rule [RULE IV (5)) requires a site-specific 
risk assessment to demonstrate that emissions of chlorinated 
dibenzo-p-dioxins and dibenzofurans do not result in an 
increased lifetime cancer risk exceeding 1 in a 100,000. The 
existing federal rules do not require this risk assessment if 
the air pollution control deviees are operated outside of a 
specified temperature ranqe. The department may waive the 
requireaent for a risk assessment if the facility can demon­
strate, to the satisfaction of the department, that raw 
materials and fuels used are such that dioxins would not be 
present in residues or emissions. This ~ would not apply 
to facilities with a dry particulate matter control device that 
operates within the temperature range of 450 to 750 degrees 
Fahrenheit and industrial furnaces operating under an alterna­
tive hydrocarbon limit. 

The existing and new rules are adequately protective, 
thereby making costly testing of all dioxin and furan isomers 
and upgrading of the APCS unnecessary. 

Comment 36: Ten commenters expressed concern about PICs. Most 
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of these commenters suggested that all products of incomplete 
combustion (PICs) should be identified. One of these 
commenters was concerned that carbon monoxide (CO) is an 
inappropriate indicator of PICs, another commenter indicated 
that the CO standards within the BIF rule are weak. Yet 
another co111111enter stated that co levels should be closely 
controlled with instantaneous and average limits. 

Reaponse: PICs are incompletely burned inorgiUlic compounds 
that are present in virtually any combustion process. The EPA 
has stated that PIC emissions do not pose significant risks 
when BIFs are operated under good combustion conditions. The 
EPA has also determined that low co and/or hydrocarbons (HC) 
levels are indicative of good combustion. Therefore, the EPA 
utilizes co and HC levels to control PIC emissions. 

The EPA further indicates that it is very difficult to 
identify and quantify emissions of thousands of different 
compounds, some of which are present in minute quanti ties. 
Many PICs can not be quantified and identified with current 
techniques. Even if the techniques were available, health 
effects data are not likely to be available for the compounds 
so that a risk assessment could not be conducted. 

The Coalition for Responsible Waste Incineration reports 
the following: •Products of Incomplete Combustion (known as 
PICa) are part of the tiny amounts of hazardous materials that 
are not completely burned or are chemically converted during 
incineration. PIC emissions have been exhaustively studied in 
a number of comprehensive risk assessments. These assessments 
show that even if the worst forms are present, the levels of 
emissions are so low that they pass even the most stringent 
health-based regulatory criteria". Although their report 
pertains to hazardous waste incinerators, the information 
generally applies to many boilers and industrial furnaces as 
well. 

The department is aware that high levels of co do not 
necessarily indicate poor combustion. However, generally 
accepted coabustion theory holds that low CO flue gas levels, 
combined with low excess oxygen levels, indicate a BIF is 
operating at high colll:rustion efficiency. The EPA has also 
stated that CO is a sensitive indicator of overall combustion 
conditions and may be a conservative indicator of POHC and PIC 
destruction. 

The department is of the opinion that the existing and the 
new rules are sufficiently protective in this regard. In 
regards to a "weak" CO standard or further controls upon the CO 
standard, the department does not have the resources to 
duplicate or expand upon EPA's research in order to establish 
a different co level. 

!;;oqent 37; Two co111111enters expressed concern about step change 
or hysteresis effects. 

Response; The department will review these issues during the 
permit application review process. Where feasible, trial burn 
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conditions will be established to minimize these effects to the 
extent that they affect future operating conditions. 

Comment JB; Two commenters expressed concern about nitrogen 
oxides (NOxl and their relationship to co. 

ResPonse: The department understands that it may be difficult 
to lower NOx and CO simultaneously. The EPA has stated that 
alternative Tier II standards (i.e. HC limits) allow facilities 
flexibility in meeting both PIC controls and NOx emission 
standards. (The PIC and the NOx standards are controlled under 
different authorities). The EPA also implies that NOx emis­
sions will be better controlled with a co standard that is 
predicated on a time-weighted average rather than a fixed or 
trigger limit. 

The department is of the opinion that the existing and the 
new rules are adequately protective regarding the relationship 
between co and NOx, based on current information. 

Comment J2; one commenter suggested that the effects of 
burning hazardous waste on the surroundings at other similar 
plants should be investigated. 

Response: The department does not feel that this effort would 
be effective. There does not appear to be an accessible 
repository of information concerning cement kilns and their 
effect on the environment. There are also tremendous site and 
management differences from one kiln to another. As informa­
tion becomes available, the department will review and consider 
such information each time t~e operating permit comes up for 
renewal. 

Comment 40: One commenter suggested that the effects of 
existing sources, such as ASARCO, should be considered in the 
permit process. Two commenters suggested that the cumulative 
effect of emissions should be considered. 

Response: The Air Quality Bureau does consider CUIIIUlative 
effects in terms of ambient concentrations and compliance with 
ambient standards, where applicable. For instance, an area 
that was classified as non-attainment for lead would require a 
review of lead emissions as part of the Air Quality Bureau's 
State Implementation Plan. Therefore, the BIF rules do not 
appear to be the appropriate instrument for addressing this 
issue. 

Comment 41.; Two comlllenters suggested that minimum oxygen 
levels be set. 

Response; The department is of the op~n1on that a pre-alarm 
system andfor a tie to the auto cutoff system is sufficient for 
ensuring that excess oxygen is available. These oxygen levels 
can be established as part of the permit process. 

Furthermore, a provision has been included within the 
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rules [RULE III (5) (g) (iv)] that will require the owner or 
operator to install and operate items such as additional stack 
monitoring devices and additional or duplicative instrumenta­
tion or alarm systems upon the request of the department, 
during the permit application or permit review process. 

Comment 4 2; one colDDlenter suggested that fugitive emissions be 
controlled and tied into the automatic cutoff system and 
incorporated into any risk assessment. 

Response; The federal BIF rules apply the same controls to 
fugitive emissions that currently apply to hazardous waste 
incinerators. The controls apply to alternate control strate­
gies including; 1) keeping the combustion zone where hazardous 
waste is burned totally sealed and 2) maintaining the combus­
tion zone pressure lower than atmospheric pressure. 

In addition, and as part of any air quality permitting 
process that is ultimately required for these types of sources, 
the Air Quality Bureau can review all major sources of fugitive 
emissions, if warranted. 

It may not be technologically feasible to tie fugitive 
emissions into the automatic cutoff system. If the controls 
described above are properly applied, then, in the opinion of 
the department, the existing and the new rules are sufficiently 
protective. 

Comment 43; One colDDlenter suggested that the facilities should 
prove that emissions are no worse than when coal is burned. 

Response; The standards that the EPA has proposed for toxic 
organics, metals, hydrogen chloride and chlorine gas are based 
on stack gas concentrations which are irrespective of baseline 
emissions. Furthermore, it will be required for the facility 
to establish baseline emissions if they are going to seek the 
alternative hydrocarbon emission standard set forth in 40 CFR 
266.104(!), [RULE IV (6)]. Therefore, the department is of the 
opinion that the existing and the new rules are adequately 
protective and the facilities do not need to prove that 
emissions are no worse when burning hazardous waste fuel than 
when burning coal. 

Comment 44; Three commenters suggested that a lower particu­
late matter (PM) standard should be required, one of these 
commenters suggested that PM be monitored on site and off site. 

Resoonse; The BIF rules limit particulate matter emissions to 
0. 08 gr I dscf , corrected to 7 t oxygen. This is the same 
standard that currently applies to hazardous waste incinerators 
and is intended to supplement the risk based metals controls. 
The EPA considered lowering the PK standard to be consistent 
with the proposed standard for municipal waste incinerators 
(MWis). However, the standard for MWis also serves as a 
surrogate for controlling toxic metals, whereas the BIF rules 
have a separate means of controlling toxic metals. 
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Due to entrained particles of raw materials, it is 
unlikely that cement kilns could meet the proposed MWI standard 
for PM. The EPA believes that the 0.08 grains per dry standard 
cubic foot PM standard, when used as a supplement to the risk­
based metals control, is protective of human health and the 
environment. However, the EPA will consider whether ~uture PM 
controls should be promulgated under provisions of the Clean 
Air Act. Furthermore, as part of any air quality permitting 
process required by the Montana Clean Air Act, the Air Quality 
Bureau may determine that a lower standard for PM is appro­
priate. From the generic perspective of these rules, there 
does not appear to be evidence that PM will increase with 
substitution of hazardous waste fuel for coal. For this reason, 
and for the reasons listed above, the existing and the new 
rules are deemed to be adequately protective. 

Comment 45: Two commenters suggested that burning be disal­
lowed during winter inversions. 

Response; The department agrees with this suggestinn a~ it 
pertains to hazardous waste burning. A provision has been 
included within the rules [RULE III (5) (c) (iii)] to require the 
facility to submit a plan fol· the cessation of the burning of 
hazardous waste during prolonged inven:ion conditions. This 
plan will be reviewed during the part B permit review process. 
This plan is not intended to halt the burning of hazardous 
waste during all inversion occurrences. Rather, it is intended 
to halt the burning during winte::: .;onditions when the air 
quality is continuously poor over a period of days. 

The department believes this measure to be prudent due to 
adverse health effects during winter it•versions, which preswo­
ably are related to poor air quality. 

COIDDient 46; Four commenters expressed concern about upset 
conditions. One commenter suggested an inv~stigation of each 
upset condition and one commenter suggested that the facility 
be shut down until the problem Which created the upset has been 
resolved. One of these commenters suggested that rolling 
averages should be taken on a much short.,~· tim~ ~·eriod t!.an on~ 
hour to prevent the effects of an ups~t l""ing hidden. Thi~ 
commenter also suggested that the baseline should not b~ set by 
the highest such average. 

Response; The federal rules require that BIFs be equipped with 
automatic waste feed cutoff systems to limit emisE.tions of 
hazardous compounds during combustion upset situations. 
Additionally, the BIFs must continue to coD!ply with all pernJ.t 
operating conditions any time there is w~"'te in the unit. This 
means that activation of the automatir.: wast., feed cut.off sy..,tem 
does not relieve the facility of its obligation to comply with 
permit conditions if there is waste re1n1<i.ning in the unit. For 
example, the air pollution control system must continue to be 
operated within the applicable permit conditions. FUrthermore, 
after a cutoff the temperature in thP r~~h.,stion chamber roust 
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be maintained at levels demonstrated during the test burn for 
as long as hazardous waste or residue remains in the chamber, 

PUrsuant to ARM 16.8.705 of the Air Quality rules, these 
upsets ("malfunctions"), and the reasons for these upsets, are 
required to be reported. Any upset of over four hours in dura­
tion or a violation of any permit condition or other applicable 
emission limitation results in a report to the Air Quality 
Bureau. An example of a permit violation would include exceed­
ance of a six-minute opacity standard. The reporting of these 
upsets can continue to be handled under both ARM 16.8.705 and 
the hazardous waste permit and need not be incorporated into 
the BIF rules. 

Rather than requiring a facility to shut down for upset 
conditions, the department is of the opinion that compliance 
with the conditions set forth in the operating permit will be 
sufficiently protective. As stated above, these conditions 
must be maintained at all times when waste is in the unit. 

Rolling averages are used in a trial burn in order to 
establish permit parameters such as feed rate limits for 
carcinogenic metals and lead. A trial burn is performed in 
order to set realistic, enforceable and protective permit 
conditions. A trial burn is designed to show acceptable 
performance under worst case conditions. Acceptable perfor­
mance is then assumed while operating under less severe 
conditions. For conformance with Tier III controls, emissions 
for metals, Hcl and Cl2 are based on a demonstration that 
acceptable ambient levels are not exceeded. 

Comment 47: One commenter suggested that additional tempera­
ture monitoring locations be required. 

Response; A provision has been included within the rules [RULE 
III (5) (g) (iv)) that will require the owner or operator to 
install and operate items such as additional stack monitoring 
devices and additional or duplicative instrumentation or alarm 
systems upon the request of the department, during the permit 
application or permit :review process. The department will 
assess whether additional temperature monitoring locations are 
appropriate during the permit review process. 

comment U: one commenter suggested that surrogate gases not 
be allowed as POHCs. 

Response; The department agrees with this suggestion. The 
department is concerned that a gaseous surrogate may not be 
representative of a combustion device that burns liquids or 
solids. Principal organic hazardous constituents {POHCs) are 
selected by the regulatory agency based primarily on the 
ditficulty of destroying the constituents identitied in the 
wastes and their concentrations within the waste feed. Since 
selection (or approval) of POHCs is by the regulatory agency, 
restricting surrogate gases can be handled as a permit condi­
tion and does not need to be incorporated into the BIF rules, 
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COJ!I!IIent 49; Three c0111111enters suqqested that the waste analyais 
plan be improved. Their comments included suggestions to test 
each rail or truck load, to include all constituents, to 
analyae to a level of 10 parts per billion, to assign quantifi­
able limits to specific inputs or to require daily chemical 
analyses. 

Response; In accordance with 40 CFR 266.l02(b)(1), [RULE III 
(2) ], the owner or operator must provide an analysis that 
quantifies the concentration of any constituent identified in 
Appendix VIII of Part 261, ARM 16.44.352, that may reasonably 
be expected to be in the waste. such constituents must be 
identified and quantified at levels detectable by analytical 
procedures prescribed by "Test Methods for Evaluating solid 
Waste, Physical/Cbemical Methods". The waste analysis plan 
must also comply with the General Facility Standards found in 
40 CFR 264.13 (incorporated by reference in ARM 16.44.702). 

Furthermore, in accordance with 40 CFR 270.66(c)(2) and 
[RULE XII), the trial burn plan must include an identification 
and an approximate quantification of any hazardous organic 
constituents that are present in the feed stream and a descrip­
tion of blending procedures. 

The department is of the opinion that the present waste 
analysis requirements are adequately protective. 

Compant SO; TWo commanters suggested that the provisions of 
Montana House Bill 607 or the Clean Air Act (CAA) be con­
sidered. 

Response; Montana House Bill 607 (75-2-215, MCA) does not 
apply to boilers and industrial furnaces as written. 

Title III of the 1990 Clean Air Act Amendments (CAAA) 
addresses many of the same pollutants that are regulated under 
these rules. The EPA has stated that it is pre:~~ature to 
provide a definitive opinion on the relationship of Title III 
of the CAAA to the BIP rules. They further state that congress 
was concerned about duplicative regulation and that Congress 
urged the EPA to guard against such regulation. EPA is 
studying the issue further and notes that BIFs will likely be 
regarded as major sources which may, or may not, require 
further emissions controls. 

The department will consider recommendation• that the EPA 
makes, if any, concerning the interface between the BIF rules 
and the Clean Air Act. 

COJ!I!II•mt 51; OVer fifty c0111111enters suggested that "best 
available technology" (BAT) or "best available control technol­
ogy" (BACT) be incorporated into the BIF rules or per111it 
conditions. 

Response; Best available control technology means an emission 
limitation based on the maximum degree of reduction for each 
pollutant subject to regulation under the Montana Clean Air 
Act. BACT technology, by definition, takes into account 
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energy, environmental and economic impacts. It includes an 
emission limitation through application of production processes 
or available methods, systems, and techniques, including fuel 
treatment or innovative fuel combustion techniques for control 
of pollutants subject to regulation. 

In the federal BIF regulations, EPA did not apply the con­
cept of BACT, but rather chose to focus upon the use of 
pollutant and site-specific risk analyses to ensure the 
protection of public health. The EPA did expressly consider 
BACT-type standards for PM limits (~, NSPS), but concluded 
that these standards were unnecessary as a generic limitation 
when combined with the required risk-based metals controls. 
Further, it is not clear that the imposition of BACT would, in 
all cases, result in a lower emission limit. 

In addition, and as part of any air quality permitting 
process that is required for these types of sources, the Air 
Quality Bureau may apply a BACT analysis to the BIF emissions, 
and may require additional emission reductions as a result. 

For these reasons the department concludes that the 
imposition of a BACT-type requirement is inappropriate at this 
time. 

Comment 52: Four co~enters suggested that the facilities be 
required to upgrade to BAT or BACT on a periodic basis such as 
annually or every five years. 

Response; The department is adopting a new rule requirinq 
permit reviews at five year intervals and permit renewals at 
ten year intervals. Changes to the operating permit will occur 
if cause exists for modification in accordance with ARM 
16.44.116 through 16.44.118. The department is of the opinion 
that the part B permit application and review process coupled 
with the testinq that will accompany an operating permit are 
sufficiently protective. 

Furthermore, the EPA has required that Title V permits 
under the Clean Air Act Amendments shall be reviewed and 
renewed at five-year intervals. While EPA has yet to deterJDine 
the full interaction between the current BIP requirements and 
the provisions of the CAAA, at a minimua this renewal will 
offer an additional opportunity for prompt incorporation of any 
new requirements pertaining to air emissions that bave been de­
termined to be necessary for the protection of public health. 

<;OI!JIIIent 53; Approximately thirty commenters suggested that 
"best management practices" (BMP) be incorporated into the BIF 
rules or permit conditions. 

Responfte: The department is of the opinion that BACT analysis 
performed as part of any penlitting process that may be 
conducted by the Air Quality Bureau, the standards of part 264 
of the Code of Federal Regulations and the Part B permit review 
process effectively encompasses much of the BMP concept. 
Furthermore, concepts such as BMP are somewhat nebulous and may 
be difficult to enforce. Therefore, the department is of the 
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opinion that the existing IUld the new rules are adequate 
without incorporating BMP. 

COI!IJIIent 54; one commenter suqgested several specific best 
managuent practices that should be part of the BIF rules. 
These included duplicative instrumentation, weekly emissions 
testing, increased testing of ceaent kiln dust, allowing hot 
end feed only, disallowing direct transfer, li.Jli ting the number 
of resets and requiring oxygen assisted burners. 

Response; A provision has been included within the rules [RULE 
III (5) (g) (iv)] that will require the owner or operator to 
install and operate items such as additional stack monitoring 
devices and additional or duplicative instrumentation or alarm 
systems upon the request of the department, during the permit 
application or permit review process. 

The department will review the existing instrumentation at 
the applicant's facilities during the permit process to judge 
it it is adequate and reliable. If it is determined that 
duplicative instrumentation is appropriate, then the department 
will address this issue during the permit process. 

A provision has been included within the boiler and 
industrial furnace rules [RULE III (5) (h) (i) (C)] that will 
require stack testing of emissions on at least an annual basis. 
The constituents to be tested and the conditiona of the testing 
will be established during the permit application and review 
procesa. The test results will be col!lpared to the per111it 
conditions established during the trial burna. Permit condi­
tions lillY be written such that 11ore extensive and/or 11ore 
frequent testing will occur within the first year or two after 
the initial trial burn as c0111pared to later years of operation. 

The B:IF rules indicate that waste-derived residue shall be 
sampled and analyzed as often as necessary. The department ia 
of the opinion that the c-nt kiln dust should be sampled 
whenever there is a change in raw materials or fUels. The 
frequency between sampling and analysis events will be speci­
fied as a permit condition. 

The depe.rtment is of the opinion that allowinq other than 
"hot end feed" can be protective if all emission standards are 
met. It is illportant tbat the facilities demonstrate conform­
ance with emission stardards which have been desig'Ded to ensure 
public health and -fet:y. :If a BIF can meet the -ission 
limitations, then tba location of the hazardous waste feed is 
of lesser illportana.. 

The EPA bas dis~::ouraqed the use of direct . transfer. 
Concerns with direct transf.r operations include: 1) the 
potential for fir .. , explosions or spills during transfer 
operations and 2) the stratification of waste in the transport 
vesllel and the potential for waste fuel flow interruptions 
which could ultimately affect efficient combustion. Protective 
standards are included within the BIF rules to provide for 
items such as general operating requirements, containment and 
detection of releases and response to leaks or spills. The 
department will consider this issue further during the part B 
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permit application review process. 
The EPA has elected not to limit the number of resets 

since: 1) there is no data to indicate that a specific number 
of cutoffs would be unacceptable given that the combustion 
chamber temperature and other conditions are maintained, 2) 
operating costs associated with cutoffs will provide incentive 
to encourage operators to minimize automatic waste feed cutoff 
incidents and 3) the recommended use of pre-alarm systems will 
reduce the number of waste feed cutoffs. Additionally waste 
feed can only be restarted when the hourly rolling average for 
CO/HC meet the permitted limits. The department concurs with 
this reasoning and is of the opinion that the existing and the 
new rules for limiting the number of resets is adequately 
protective. 

The department will review the oxygen levels within the 
respective BIFs during the permit review process. The proposed 
use of pre-alarm andtor alarm levels set to the automatic cut­
off system is protect! ve and precludes the need for oxygen 
assisted burners. 

comment 55: Approximately fifty commenters eXpressed concern 
about the management of cement kiln dust. Most of the com­
menters suggested that cement kiln dust should be treated as a 
hazardous waste and/or be managed in a secured landfill. 

Response: Residues from cement kilns are excluded from 
regulation by the Bevill Amendment. The EPA has stated that so 
long as the processing of hazardous waste does not signifi­
cantly affect the character of the waste residues as high 
volume/low hazard, then those wastes can remain excluded under 
the Bevill Amendment. In order for the exclusion to apply, the 
wastes must be burned for energy recovery, not destruction. 

Residues are evaluated by a two part test. The second 
part compares waste-derived residue concentrations with health­
based limits. If the residues fail this test, then the first 
part of the test becomes effective. This involves a comparison 
of waste-derived residue with normal residue. If the residues 
fail both tests, then the residues must be considered to be a 
hazardous waste. 

The EPA is presently studying cement kiln dust. Samples 
of kiln dust from 15 cement kilns, B of which burn hazardous 
waste, have been taken by the EPA. These samples will be 
tested for metals and nonmetals (Appendices VII and VIII of the 
federal BIF rules, [RULE XI]). The report is not due until 
April of 1993. A recent study by the Portland cement Associa­
tion ("An Analysis of Selected Trace Metals in cement and Kiln 
Dust", PCA 1992) suggests that neither cement kiln dust nor 
cement have the characteristics of hazardous waste as defined 
under RCRA. 

The department will request geologic and hydrogeologic 
information concerning any aquifers that lie beneath the 
quarries used for cement kiln dust disposal at cement kiln 
facilities. This request would be part of the Part B permit 
application and review process. Monitoring of the aquifer may 
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be required (in accordance with [RULE III (6)]) depending on 
the geologic/hydrogeologic information that is provided to us. 
It should also be reali:r;ed that the facility will become 
subject to facility-wide corrective action provisions. Thus, 
problems of potential mismanagement of wastes may be addressed 
as part of the Ha:r;ardous and Solid Waste Amendments (HSWA) 
permitting process. 

The department will continue to monitor research perfor~~~ed 
by the federal government, other states or industry. The 
results of this research will be revi-ed aa part of the perlllit 
application and ~eview process. Additional conditions may be 
incorporated into the permit, if warranted. 

Comment 56: one com111enter suggested that cement kiln dust 
should be subjected to further testing. 

Response: The BIF rules indicate that waste derived residue 
shall be sampled and analy:r;ed as often as necessary. The 
department is of the opinion that the cement kiln dust should 
be BlllDPled whenever there is a chanqe in :raw materials or 
fuels. The frequency between sampling and analysis events will 
be specified as a permit condition. 

Comment 57: one com~~~enter suggested that :reclamation :require­
ments be considered for the quarries which :receive the kiln 
dust and at least two coiDIIenters expressed concern about 
windblown cement kiln dust originating from the quarries. 

Response: Reclamation requirements is an issue that is within 
the jurisdiction of the Montana Department of state Lands 
(DSL). Both cement kilns in Montana that have been the focus 
of the public comments have per~~~its .issued by State Lands. 
Perlllits issued by DSL cover :reclamation :requirements as well as 
dust and erosion control. The department will consult with DSL 
to ensure coordination of approach if permits for boilers and 
industrial furnaces are written. 

Windblown dust would be :regulated under the Air Quality 
Rules (ARM 16.8.1401). As previously stated, the department 
will continue to monitor research performed by the federal 
government, other states or industry. The reaults of this 
research will be :reviewed as part of the perlllit application and 
review process. Additional conditiona may be incorporated into 
the permit, if warranted. 

Comment 58; over eighty commente:rs expresaed concern about the 
siting of BIFs. The commente:rs suggested that BIFs not be 
sited next to items such as, but not limited to, waterways, 
population centers and schools. 

Response: Existing ha:r;ardous waste facility location standards 
are outlined in 40 CFR 264.18 (ARM 16.44.702) and include 
seismic and floodplain considerations. 

States whicb require siting criteria for BIFs do so after 
legislative debate and evaluation of possible siting issues. 
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Creation of auch criteria are mandated by statute and not 
regulation. It is the department's unde.ratanding that siting 
isaues will be brought before the 1993 aession of the legisla­
ture. The departae.nt will aalte itaelf available for consulta­
tion with the Environmental Quality council or the legislature 
as siting legislation is developed. 

cgpent 59: ovar fifty c~enters expressed concern about the 
tran.portation of hazardous wastes throughout the State of 
Montana.. 

Roaponae; Changes in transportation of hazardous waste, on a 
state-vide basis, would likely result in minima.l increased risk 
if the two kilns were to ba permitted to burn hazardous waste. 
That is, hazardous 11111.terials and hazardous wastes are routinely 
transported by truck and rail through the State every day. 
However, on a localized basis, the transportation of hazardous 
wastes aay present an increased risk on the highways nearest 
the facilities planning to burn hazardous wastes. 

RCRA standards require that each hazardous -ste tranapor­
ter obtain an identification nwaber before it can accept -stes 
for shipment. Transporters are required to take i-ediate 
action to notify the proper authorities if an accident causing 
the release of hazardous waste occurs. Transporters are liable 
for the costs of cleaning up any spills that may occur. 

Transporters of hazardous waste are regulated jointly by 
EPA unde.r RCRA and by the u.s. Department of Transportation 
(DOT) under the Hazardous Materials Transportation Act (HHTA) • 
DQT standards cover shipping containers and labeling; placard­
ing of vehicles; design, construction, and .ainte.nance of con­
tainers; and the use of shipping papers. DOT has developed 
standards for driver qualifications and training as well as the 
design, construction and .aintenance of vehicles. Please refer 
to 49 CPR Subchapter C, Parts 171 through 180, for •ore 
infor.ation pertaining to hazardous material regulations of the 
Deparbaent of Transportation. 

The department supports proposals that would lower the 
speed limit for trucks on access roads nearest the boiler and 
industrial furnace facilities. The department alao supporta 
increased enforc .. ent of existing transportation regulations 
governing ca.aercial transport of hazardous materials and 
wastes. However, the BIF rules are not the proper instrument 
for regulating transportation, nor do these rules fall within 
the province of the departMent. 

C9Pent 60; Approximately thirty commenters requeated that the 
facility fund -ergency response teams along designated routes. 

Reaoonse: The department is of the opinion that a cooperative 
training effort between the facility and local first responders 
is reasonable in the vicinity of the facilities (20 •ile radius 
for example); however, the department is of the opinion that 
this is not a reasonable request throughout the State. This is 
because of the existing hazardous materiala and wastes that are 
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transported every day and the MiniMal increMental increase in 
risk, on a state-wide basis, that would be attributable to the 
BIFs. 

The departMent does have the authority to address these 
concerns as perMit conditions under General Facility Standards 
as they pertain to the facility property. Under perMit 
conditions, facilities must have appropriate and sufficient 
plans for emergency responses. 

Compent 61: Ten coMMenters suggested that tanker construction 
be iMproved. 

Response; The design and construction of tankers are regulated 
by existing DOT rules. The departMent does not have the 
authority to alter DOT rules. Please refer to 49 CFB Subchap­
ter C, Parts 171 through 180, for More information pertaining 
to hazardous material regulations of the DepartMent of Trans­
portation. 

Cqmaent 62; Five commenters suggested that rail transport of 
hazardous wastes or materials should be prohibited. 

Response; Changes in transportation of hazardous waste, on a 
state-wide .basis, would likely result in minimal in=eased risk 
if the kilns burn hazardous waste. That is, hazardous mater­
ials and hazardoua wastes are routinely transported by rail 
through the State every day. 

Bail transport within the State is regulated by the Public 
Service CoJIUIIission. The departMent does not have the authority 
to alter their rules. Please refer to 49 CFR Subchapter c, 
Parts 171 through 180, for more information pertaining to 
hazardous material regulations of the u.s. Department of 
Tran11portation. 

com.ent 63; Approximately twenty commenters suggested that 
corridors be established for hazardous waste transport such 
that the trucks remain primarily on Interstate Highways. 

Response; This issue is not within the rulemalting authority of 
the departMent. Please refer to 49 CFB Subchapter c, Parts 171 
through 180, tor more information pertaining to hazardou• 
material regulations of the U.S. Department of Transportation. 

Cgmment 64: one dozen commenter• were concerned that clean-up 
co11ts be borne by the facility burning hazardou11 waste, not 
Montana citizens, in the event of a spill. Approximately 
twenty commenters suggested that a financial in11trument, ·~ch 
as a trust account, tax, fee, or fund be established tor 
transportation accidents or on-site spills. 

Response: Transporters are liable for clean-up costs. 
Intrastate transporters are required to carry insurance which 
would cover the cost of an environmental spill. The facilities 
are liable for clean-up costs on their own property. Cleanup 

Montana Administrative Register 22-11/25/92 



-2547-

Orders are addressed by statute in 75-10-416, MCA. 
The department is of the opinion that the existing rules 

are adequately protective for on-site waste management con­
cerns. 

The BIF rules are not the proper instrlUIIent for addresaing 
off-site concerns. This issue is not within the rulemaking 
authority granted to the department by the Montana legislature 
in 75-10-405(2)(f)(ii), MCA. 

Comment 65: over twenty commenters requested that emergency 
respoMe and clean-up plans be in place. Some of these 
commenters were concerned about training of plant personnel. 

Re&PQnst: The existing rules already require a contingency 
plan, personnel training, and preparedness and prevention 
measures. These rules apply to on-site waste management only. 
The department believes that existing rules are sufficiently 
protective in this regard. 

Cqmment 66; Thirteen commenters expressed concern about the 
storage of hazardous waste and the possibility of spills and 
explosions on site. One col!ll:lenter suggested that an evacuation 
plan be prepared. 

Besponae: RCRA standards require thdt the facility be 
designed, constructed, operated and maintained to minimize the 
possibility of releases and to prevent accidental. releases 
from causing adverse health and environmental effects. The 
RCRA standards govern proper handling, storage and incineration 
of wastes. Applicants for a RCRA pe~it are also required to 
provide a complete chemical analysis of wastes they propose to 
combust, to usa engineering controls to monitor operation, and 
to develop contingency plans and institute emergency response 
procedures that ensure quick and appropriate measures in 
r-ponse to incidents at the facility. Facilities must provide 
the local police and fire departaents with intoraation on the 
type of wastes that are handled. 

The qeneral facility standards governing storage, and 
requirinq preparedness and prevention •easurea as well as 
preparation of a contingency plan are already part ot the 
rules. The department believes that existing rules are 
sufficiently protective in this regard. 

CO!!!!gDt 67; One cmamenter sugge•ted that background and 
periodic testing (as proposed by New Rule IU (6)) should 
corre~nd to the Hazardous and Solid Waste Amen~ents (HSWA) 
corrective action requirements. The commenter was concerned 
about redundant tests and unreasonable costs. 

B'IRRnse; Testing associated with HSWA would not be the same 
as the testing proposed by New Rule III (6). The department 
will make every effort to avoid redundant testing. For 
instance, if groundwater monitorinq is required for both HSWA 
and for New Rule III (6) and if the locations of the monito~inq 
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wells would be the sa~e, then the same wells could be used for 
either HSWA or New Rule III (6). 

New Rule III (6) is intended to show whether or not the 
burning of hazardous waste is contributing to long te~ 
c~ulative or residual effects to soils, surface waters or 
groundwater. This testing, especially for soils, is not 
necessarily li~ited to the facility's property. HSWA require­
~ents are site specific to individual Solid Waste Manag~ent 
Units (SWMUs) . 

Comment 68: one commenter expressed concern that New Rule III 
(5) (g) (iv) was an open-ended regulation. This commenter 
further suggested that additional devices, inst~entation and 
equi~ent should only be required if it is indicated during 
testing or operation that equipaent required by the federal BIF 
rule is inadequate. 

Response: The depart~ent reserves the right to require 
additional devices, inst~entation and equi~ent during the 
pe~it application and review process based on inforllllltion 
obtained fro~ sources other than operating and testing data. 
These sources ~ight include EPA or industry sponsored technical 
literature that suggests the need for i~plementation of this 
regulation. 

Comment 69; Two commenters expressed concern that New Rule III 
(5) (h) (i) (C) was an open-ended regulation. one of these 
commenters was concerned that testing costs could run fro~ 
$10,000 to $500,000 depending on the extent of tests required. 
This commenter requested criteria that specifies the circ~­
stances under which certain tests would be required. 

Response: The department does not intend for this testing to 
be duplicative of a trial burn. Rather, the department intends 
to have annual testing for metals, organics andfor 
HCl/chlorine. It is the department's understanding that stack 
sampling for organics (volatiles and semi-volatiles) would be 
in the $30,000 range and that stack sampling for metals and 
HCl/Chlorine would be in the neighborhood of $15,000 to $20,000 
each. Permit conditions may be written such that more exten­
sive and/or more frequent testing will occur within the first 
year or two after the initial trial burn as co~pared to later 
years of operation. Ass~ing satisfactory results and ass~ing 
the above costs are approxi~ately correct, then the department 
would esti~ate that the annual testing costs would be in the 
$15,000 to $70,000 range based on 1992 dollars. These costs 
would be absorbed by the applicant. 

Cgmment 70: Two commenters expressed concern that the condi­
tions for inversions are not well defined in New Rule III 
(5) (c) (iii). Both commenters expressed concern that this 
regulation may be difficult to comply with. One commenter 
indicated that the rule does not describe who will decide when 
an inversion condition warranting the fuel-use restriction 
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exists, what such inversion conditions would consist of and how 
the decision would be conveyed to the facility. This co-enter 
also eXpressed concern about the possibility of exceeding 
storage time limits for hazardous wastes due to this new rule. 

Response: The department intends tor this rule to prevent 
burning of hazardous waste during periods of poor air quality 
during the winter season. For instance, some counties issue 
air quality alerts during the winter if particulate matter 
exceeds certain levels. The air quality tends to continually 
worsen as this condition persists over a period of many days. 
The department is requiring that the applicant sublllit a plan to 
cease burning hazardoul!:l waste during periods of poor air 
quality during winter inversion conditions. The details of 
thil!:l plan l!lre to be reviewed during the permit llppliclltion 
process. 

lt is anticipated that poor air quality will be defined by 
measuring particulate matter levels (less than 10 microns) 
using a filter syat-. near the facility or by use of a nephe­
lometer. These aeaaurements would be performed by the facility 
on a specified basis (possibly daily or every other day) during 
the ti:me period from November 1 through March 1- The depllrt­
ment anticipates thllt regulatory levels for determining poor 
air quality would include particulate :matter level~ exceeding 
75 :microo;Jrams per cubic meter or corresponding nephelometer 
readings. The department recognizes that there :may be lag 
times in l!lnalyzing data and reporting information. It is the 
department's intention that a flexible plan, which can reason­
a~ly be t.plemented by the facility, be incorporated into the 
permit. The depart:ment does not wish to create a condition 
that will require the facility to monitor the air quality such 
that the hazardous waste feed would have to be frequently 
stopped l!lnd started. Therefore, a reporting and cOJapliance 
protocol will need to be negotiated during the permit review 
process. The department lll!Y consider issues such as: 1) 
allowing the facility eo rely on data 11upplied by local 
government agencies that aonitor air quality, 2) foregoing air 
quality .. asurements under atmospheric conditions that do not 
include inversions, or 3) allowing burning of hazardous waste 
durinq poor air quality conditions tor short periods of tiae 
until the results of the next air quality measureaents are 
available. 

The department is of the opinion that storage of hazardous 
waste will not exceed time limits due to poor air quality 
conditions. This is because the facility will have to have a 
RCRA storage p~it in order to receive hazardous wastes fro• 
ott site sourc•· This type of storage permit would allow the 
facility to store hazardous wastes on site for up to one year. 

The department does not wish to further define this rule 
at this time since each potential site has its own unique 
characteristics. The depart:ment would rather the permittee 
sub•it a plan that cllD be negotiated during the permit applica­
tion and review process. Alternately, the departlllent 111ay 
accept ~tation, based on testing at the facility, that 
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pollutants emitted during ha~ardous waste burning do not exceed 
levels when burning only fossil fuels. 

Comment 71; one COJDIDenter requested that the technical 
amendments to the BIF rule be adopted. 

Response; The department agrees and will include the most 
recent technical amendments that were published in the Federal 
Register on August 25, 1992. 

Comment 72; six commenters requested that an independent 
contractor be retained by the department to perform the 
sampling and analyses required by New Rule III (6). Most of 
these commenters stated that the costs associated with back­
ground and periodic testing should be the responsibility of the 
facility and not the state. 

Re!Ulonae: The department is of the opinion that the facilities 
should have discretion as to Who performs their sampling and 
testing. The department will require a sampling and analyses 
plan as part of the permit. This plan will include quality 
assurance and quality control procedures. The department may 
write permit conditions which will require the facility to 
notify the department prior to sampling episodes. In this 
manner, the department will be able to observe the sampling 
procedures. Similarly, the department can reserve the right to 
take duplicate samples in order to verify laboratory results. 

It is the department's intent to have the facility be 
responsible for the costs of the sampling and tasting program. 

Comment 13; one commenter stated that there was no scientific 
basis for excluding the thirteen waste codes listed in New Rule 
III (5) (b) (iv). 

Response; The department excluded these wastes because: 1) 
they are listed for dioxin or derived from dioxin listed wastes 
or are comprised of similar constituents as the dioxin listed 
wastes and 2) there was considerable concern raised by the 
public concerning dioxin emissions. The department {•cognizes 
that there is little scientific basis tor these exclusions. 
Nevertheless, because of the toxicity of some of these wastes, 
the department elected to exclude them as an added safety 
precaution. 

Certified to the Secretary of State Noye&ber 16. 1992 
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BEFORE THE DEPARTKENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the transfer 
of part of the organization 
and function of the Departaent 
of Commerce to the Depart.ent of 
Transportation 

NOTICE OF TRANSFER OF 
ARM 8.106.101 THROUGH 
8.106.808 RELATING TO 
AERONAUTICS DIVISION 
AND ARM 8.107.101 
THROUGH 8.107.319 
RELATING TO THE BOARD 
OF AERONAUTICS 

TO: All Interested Parsons. 

1. on July 1, 1991, the Aeronautics .Division and the 
Board of Aeronautics were transferred :from the Department of 
Commerce to the Department o:f Transportation pursuant to 1991 
Montana Laws, chapter 512 and Executive Order No. 11-91. See 
also section 2-15-2501, MCA. 

2. The purpose of this notice is to transfer the 
administrative rules pertaining to the Aeronautics Division and 
the Board o:t Aeronautics to the Departaent o:t Transportation. 
The rules will be assigned the :following nlllllbers under the 
Department of Transportation title: 

OLD ... 
Rule 8.106.101 ;i.§,U,lQl Registration of FAA Certificates 

8.106.102 U.U.llli Who Must Register 

8.106.103 1D ,U,lQJ Exemptions 

8.106.201 u.:~.a.a!ll Agricultural Pilot Registration 

8.106.202 u.1a.a!la Agricultural Operation Certificate 

8.106.203 lD.la.a!la Responsibility for Compliance 

8.106.301 U.12,J!l1 Definitions 

8.106.302 u • .a.aaa R8C}istration of FAA Certificates 

8.106.303 u.u.a!lJ Exemptions 

8.106.304 u.u.;agj Expiration and Renewal 

8.106.401 1D,12dll1 Unlawful use of Public Airports 

8.106.501 1D.l2.:i!l1 Penalty for Violation 

8.106.601 lD.U.!i!ll Liability Insurance Filing 

8.106.602 111.12.!i!li Liability Insurance Requirements 
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8.106.603 18.12.603 

8.106.604 lll.J.il,§Q~ 

8.106.605 l!I.:U.§Q:! 

8.106.606 J.!l, l.il I fi!H! 

8.106.607 l!l,J.il,§QZ 

8.106.608 l.!lol.il di!lll 

8,106.609 U.J.il,§Q2 

8.106.610 l.!l.lil.§l!l 

8.106. 611 l&! olil o!il.l 

8.106.612 lll.lil.U:i1 

8.106.701 l!l.alil I Z!ll 

8.106.801 ll!.l:i1o!:!!ll 

8.106.802 lll.lil.I!Qil 

8.106.803 ll!olilo!IQJ 

8.106.804 l!l.lil.I!Qj 

8.106.805 l!lolilo!l!l:! 

8.106.806 l!lolilo!l!l§ 

8.106.807 l!l.lil.JIQZ 

8.106.808 l!l. lil d.!!l!l 

8.107.101 ll!.lJ.llll 

8.107.201 l!lol:lo31ll 

8.107.202 UolJ.allil 

8.107.203 18,13, ilQJ 

8.107.204 l.ll.lJ·2Qj 

8.107.205 l!!.lJ.ilQ:i 

8.107.206 lll.lJ.ilQ§ 
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Liability Insurance Coverage 
Determination 

Liability Insurance Protection 

Insurance Oeductable Clause 

Insurance cancellation 

Approved by Department 

Filing of Insurance Protector 

Policy/Certificate Exclusion 

Filing of Affidavit 

Exception 

Filing of Insurance Forms 

Operating Rules and Regulations 

Definitions 

Airport Site Certification 

Airport Licensing 

Inspection 

Revocation 

PUblic Hearing 

Exemptions 

Liability 

Organization of Board 

Incorporation of Model Rules 

Definitions 

Application and construction of 
Rules 

Hearings 

Investigations by Board 

Scheduling and Format and Hearings 
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8.107.207 111-13.207 

8.107.208 111.1l.2!111 

8.107.209 111.1:1.2!;12 

8.107.210 111.1l.2:1.!! 

8.107.211 lllo1lo0l11 

8.107,212 111.1:1.212 

8.107.213 1llo13 I 21l 

8.107.214 lllollo2U 

8.107.215 111.13.21~ 

8.107.216 :l.llol~.21fi 

8.107.217 1lla1:la211 

8.107.218 lllal:la 2111 

8.107.219 111.13.212 

8.107.220 18.13,220 

8.107,221 1B,1J,221 

8.107.222 11!.13.222 

8.107.223 18,13, 223 

8.107.224 l.llal.:lo22~ 

8.107.301 111.1J,;uu 

8.107.302 18,ll,302 

8.107.303 u.p.Joa 

8.107.304 1fla.Uoll!~ 

8.107.305 18,13,305 

8.107.306 lll.l.l.l!!fi 
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communications 

Evidence 

Pleadings on service 

Parties 

Co111plaints 

Intervention 

Responsive Pleadings 

Witnesses 

Subpoenas 

service or Documents 

Orders 

Briefs and Argument 

Rehearing 

Changes in Rates, Rules, or 
Service 

Stipulations 

Depositions 

Application for Modifications of 
Tariff 

Document Files, For. of 

Definitions 

For. of Application for 
Certificates of Public Convenience 
and Necessity 

Instructions for Preparation and 
Filinq 

Hearinq on Application 

Ter'IIIS, Conditions, and Li111i tat ions 
of Certificate 

Air Carrier Tariffs 
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8.107.307 18.13.307 

8.107.308 18.13.308 

8.107.309 18.13.309 

8.107.310 18.13.119 

8.107.311 18.13.J11 

8.107.312 18,13.312 

8.107.313 18.13.Jl3 

8.107.314 18.13.314 

8.107.315 18.13.315 

8.107.316 18.13.316 

8.107.317 18.13.317 

8.107.318 18.13.318 

8.107.319 18&13.319 
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Ta~iff Form and content 

Amendment of Ta~iff 

Ta~iff Rates 

suspension of Rates 

Compliance with Fede~al Safety 
Laws and Regulations 

Access to Information 

Requi~ed Reports 

Regulate~ Power of Boa~d 

Accident Repo~ts 

Transfe~ of Certificates 

Chan9es in Ai~c~aft 

Enforcement 

Penalties 

3. The history of each rule will remain the same insofar 
as the authority and implementation. Section 67-2-102, MCA, 
provides the rulemaking authority. 1991 Montana Laws, chapter 
512, section 12 transfe~s the rulemaking authority from the 
Depa~tment of Comme~ce to the 0 ment of portation. 

Certified to the sec~etary of state ___ N_o_v_e_mbe ___ r __ l_3 ____ , 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.112, 42.15.113, ) 
42.15.305, 42.15.309, ) 
42.15.311, 42.15.314, ) 
42.15.315, 42.15.321, ) 
42.15.322, 42.15.431 and ) 
REPEAL of ARM 42.15.504 and l 
42.15.505 relating to Income ) 
Tax Returns and Tax Credit ) 

TO: All Interested Persons: 

NOTICE OF 'l'I!E AMENDMENT of ARM 
42.15.112, 42.15.113, 42.15.305 
42.15.309, 42.15.311, 42.15.314 
42.15.315, 42.15.321, 42.15.322 
42.15.431 and REPEAL of ARM 
42.15.504 and 42.15.505 
relating to Income Tax Returns 
and Tax Credit 

1. On September 10, 1992, the Department published notice 
of the proposed uendlllent of ARM 42.15.112, .42 .15.113, 42.15. 
305, 42.15.309, 42.15.311, 42.15.314, 42.15.315, 42.15.321, 42. 
15.322, 42.15.431 and repeal of ARM 4.2.15.504 and 42.:l5.50:; 
relating to income tax returns and ta~ credit at pag~ 2005 of 
the 1992 Montana Administrative Register, issue no. 17. 

2. No public coDDIIents were received regarding these rules. 
3. The Department has adopted ~he rules as proposed. 

c~4fo~·- ~~ OEtUS ADAMS 
Rule Reviewer Director of Revenue 

Certified to Secretary of State ND'!'i!mber 16, 199'. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.15.116 relating to Net 
Operating Loss Computations 

TO: All Interested Persons: 

NOTICE OF AMENDMENT of ARM 
42.15.116 relating to Net 
Operating Loss Computations 

1. On September 10, 1992, the Department published notice 
of the proposed amendment of ARM 42.15.116, relating to net 
operating loss computations at page 2023 of the 1992 Montana 
Administrative Register, issue no. 17. 

2. A Public Bearing was held on october 7, 1992, to 
consider the proposed amendment. No one appeared to testify and 
no written comments were received. 

3. The Department has amended the rule as proposed. 

Ck~~ q;;~ at~ 
CLEO ANDSON DENIS ADAMS 
Rule Reviewer Director of Revenue 

Certified to Secretary of State November 16, 1992. 

Montana Administrative Register 22-11/25/92 



-2557-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF TS:E AMENDMENT) 
of ARM 42.16.104 relating to ) 
Interest on Unpaid Tax ) 

TO: All Interested Persona: 

NOTICE OF THE AMENDMENT 
of ARM 42,16.104 relating to 
Interest on Unpaid Tax 

1. On September 10, 1992, the Department published notice 
of the proposed amendment of ARM 42.16.104 relating to interest 
on unpaid tax at page 2012 of the 1992 Montana Administrative 
Register, iasue no. 17. 

2. No public comments were receiv•d regarding the rule. 
3. The Department has adopted the rule as proposed, 

Cl<-wz~. 
CLEO AND N ~~ ENISADAMS 
Rule Reviewer Director o! ~evenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.17.112 and ) 
42.17.131 relating to ) 
Withholding Taxes ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.17.112 and 42.17.131 
relating to Withholding Taxes 

1. On September 10, 1992, the Department published notice 
of the proposed amendment of ARM 42.17.112 and 42.17.131 
relating to withholding taxes at page 2014 of the 1992 Montana 
Administrative Register, issue no. 17. 

2. No public comments were received regarding these rules. 
3. The Department has adopted the rules as proposed. 

~~~UA*h' cCfAosolr -
~~m/ 

ENISADAMS 
Rule Reviewer Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.19.402, 42.19.1102, ) 
42.19.1201, 42.19.1202, 
42.19.1203, 42.19.1211, 
42.19.1212. 42.19.1221, 
42.19.1222, 42.19.1235 
relating to Property Taxes for) 
Low Income Property, Energy 
Related Tax Incentives, and 
New Industrial Property 

TO: All Interested Persons: 

NOTICE OF THE ~NOKZNT of 
ARM 42.19.402, 42.11.ll0~, 
42.19.1201, 42.19.1202, 
42.19.1203, 42.19.1211, 
42.19.1212, 42.19.1221 
42.19.1222, 42.19.1235 
relating to Property Taxes for 
Low Income Property, Energy 
Related Tax Incentives, and New 
Industrial Property 

1. On September 10, 1992, the Department published notice 
of the proposed amendment of ARM 42.19.402, 42.19.1102, 42.19. 
1201, 42.19.1202, 42.19.1203, 42.19.1211, 42.19.1212, 42.19. 
1221, 42.19.1222, 42.19.1235 relating to property taxes for low 
income property, energy related tax incentives, and new 
industrial property at page 2016 of the 1992 Montana 
Administrative Register, issue no. 17. 

2. No public collll!lents wer": rccei•md ::-::!garf.!i!lg t~e.,,. rnl~,o;. 
3. The Department has adcptc~ t~~ r~·.le£ 'It; P~'"'po.,.,i!. 

~~#MY-
CLEO ANDERSN 

q:j. ~ 
DEN!~ 

Rule Reviewer Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of ARM 
of ARM 42.22.103, 42.22.105, J 42.22.103, 42.22.105, 42.22.106, 
42.22.106, 42.22.111, ) 42.22.111, 42.22.112, 42.22.113, 
42.22.112, 42.22.113, ) 42.22.ll5, 42.22.116, 42.22.1305 
42.22.115, 42.22.116, ) 42.22.1311, 42.22.1312, 
42.22.1305, 42.22.1311, ) 42.22.1313, and 42.22.1401 
42.22.1312, 42.22.1313, ) relating to Property Taxes for 
and 42.22.1401 relating to ) Centrally Assessed Property 
Property Taxes for Centrally ) 
Assessed Property ) 

TO: All Interested Persons: 
1. On September 10, 1992, the Department published notice 

of the proposed amendments of ARM 42. 22.103, 42.22.105, 
42.22.106, 42.22.111, 42.22.112, 42.22.113, 42.22.115, 
42.22.116, 42.22.1305, 42.22.1311, 42.22.1312, 42.22.1313, and 
42.22.1401 relating to property taxes for centrally assessed 
property at page 1959 of the 1992 Montana Administrative 
Register, issue no. 17. 

2. A Public Hearing was held on October 8, 1992, to 
consider the proposed amendments. No one appeared to testify. 
However written comments were received. 

3. Written comments to the amendment of ARH 42.22.103 
received from H. Durwood Cochrum, Burlington Northern Railroad, 
prior to the hearing are summari%ed as follows along with the 
response of the Department: 

COMMENT: The proposed change to paragraph (1) should not be 
made. The wording "and if it is subject to scrutiny by a 
regulatory agency• should remain in the rule. By removing this 
portion of the language, determination of operating or 
nonoperating woula be chaotic and result in arbitrary 
classification of property. 

Such wording plays a significant role in the determination 
if a property is operating versus non-operating. If a property 
were not subject to regulatory scrutiny then it obviously would 
not be classed as operating property. 

RESPONSE: For operating and nonoperating property the proposed 
deletion of "and if it is subject to scrutiny by a regulatory 
agency," cannot be the criteria for the Department when 
determining what is and what is not operating property. Since 
the current trend, which is expected to continue, is to 
deregulate industry, the use of the property must be the 
criteria. The Department appraises many different companies in 
many different lines of business using this rule. Many of these 
companies are not regulated. By striking this language the 
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definition now reflects all operating and nono~ating property 
regardless of whether the industry is re9QlGted or non­
regulated, Also in many cases regulatory agencies include and 
exclude types of property which may or may not be considered in 
the valuation of property for tax purposes. 

COMMENT: The proposed change in paragraph (2) also should not 
be removed. The wording "agents, the county appraisers" should 
remain as written. By removing this language, the lease site 
report will impede the counties ability tc efficiently and 
timely prepare appraisals for the tax roll. This report should 
continue to be furnished to the department's county appraisers 
to expedite their ability to appraise lease sites and leasehold 
interest. 

RESPONSE: Currently lease site reports are sent to the 
department's Helena office to ensure that the leased property is 
not included in the centralized un! t value. The department 
utilizes this information and distributes copies to industrial 
appraisers and to the county appraiaers fer their use and 
records. 

COMMENT: The addition of a filing deadline of March 1 of each 
year creates compliance probless fo• our compeny. ?r~~ently, 
the filing deadline is April 15 of c.acn yc.:u. This date should 
be, if anything extended or r~tained, but in no event 
accelerated. It is our reco~endaticn that the filing date also 
allow an extension of 30 days if needed. 

· By reducing the time cf filing the department is creating 
an undue and unrealistic burden on Burlington Northern, 

RESPONSE: The .March 1 deadline 'o<.!:.S ~dded !:O r<:!fltct the 
Department's current policy for repo~ting of le3sed site 
reports. Most companies submit this information by M3rch 1 of 
each year. 

4. The department amends ARM 42.22.1313 as follo~s: 

42.22.1313 ASSESSMENT OF GRAIN, SEED, AND FERTILIZER 
STORAGE FACILITIES (1) Grain storage facilit1es, seed treating 
plants, and fertilizer storage plants are improvements to real 
property for which the use is bulk storage of unprocessed grain, 
seed cleaning and treating, and bulk storage of fertilizers 
awaiting sale or processing. Blending, cleaning, treating, 
packaging, conditioning, dust removal, and pollution control are 
not considered a manufacturing process IN THESE FACILITIES. 

(2) through (4) remain as proposed. 
(5) All property described in paragraphs (1) and (2) shall 

be valued according to the reappraisal cycle established for 
other class 4 property in 15-7-103, MCA. The deportment will 
determine market value considering the cost approach, sales 
comparison approach, and income approach. When using the cost 
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approach, a aeparate age/life schedule will be applied to the 
product handling portion of the facility to reflect physical 
depreciation and functional obsolescence. Economic obsolescence 
will be addressed on a case by case basis. Cost data used in 
developing the cost approach for property included in this rule 
is found in the Marshall Valuation Service AND/OR Montana 
Appraisal Manual. 

(6) and (7) remain as proposed. 

4. Therefore, the department adopts ARM 42.22.1313 with 
the amendments listed above and further adopts the amendments to 
AaM 42.22.103, 42.22.105, 42.22.106, 42.22.111, 42.22.112, 
42.22.113, 42.22.115, 42.22.116, 42.22.1305, 42.22.1311, 
42.22.1312, and 42.22.1401 as proposed. 

CLEO ANDERSON 
Rule Reviewer 

~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE TBE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL ) 
of ARM 42.31.110, the ADOPTION) 
of NEW RULE I (42.31.308), and) 
the AMENDMENTS of 42.31.107 ) 
and 42.31.131 relating to ) 
Untaxed Cigarettes Under ) 
Tribal Agreements ) 

NOTICE OF REPEAL of ARM 
42.31.110, the ADOPTION of NEW 
RULE I (42.31.308), and the 
AMENDMENTS of 42.31.107 and 
42.31.131 relating to Untaxed 
Cigarettes Under Tribal 
Agreements 

TO: All Interested Persons: 
1. On September 10, 1992, the Department published notice 

of the proposed repeal of ARM 42.31.110, adoption of new rule I 
(42.31.308), and amendment of ARM 42.31.107 and 42.31.131 
relating to untaxed cigarettes under tribal agreements at page 
1994 of the 1992 Montana Administrative Register, issue no. 17. 

2. A public hearing was held on October 6, 1992, where 
written and oral comments were received. 

3. Oral and written comments received from Mark Staples, 
Executive Director and Legal Counsel for the Montana Association 
of Tobacco and Candy Distributors, during and subsequent to the 
hearing are summarized as follows along with the responses of 
the Department: 

COMMENT: The Montana Association of Tobacco and Candy 
Distributors (MATCD) asserts the Montana Department of Revenue 
(the "Department"), lacks authority to execute quota agreements 
for untaxed cigarettes entered into by the Department and 
Montana Indian Tribes. 

RESPONSE: Contrary to MATCD' s assertion, the Department has the 
statutory authority to execute such quota agreements. Title 16, 
chapter 11, part l of the Montana Code Annotated governs state 
taxation of cigarettes. Section 16-ll-103, MCA, delineates the 
powers of the Department concerning state taxation of cigarettes 
and reads in pertinent part: 

16-ll-103. Powers of depart.ent. (1) The department 
shall have the power and authority to prescribe all 
rules not inconsistent with the provisions of this 
part [patt 1 - tax on cigarettes) for the detailed and 
efficient administration thereof. All such rules and 
orders promulgated shall be published promptly and a 
copy distributed to each wholesale licensee .. 

To this end the Department has entered into cooperative 
agreements with Indian Tribes. 
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The Department is also authorized to enter into such agreements 
pursuant to S 18-ll-103, MCA, which reads: 

18-11-103. Authorization to enter agre-ent 
general contents. (l) Any one or more public agencies 
may enter into an agreement with any one or more 
tribal governments to perform any administrative 
service, activity, or undertaking that any of the 
public agencies or tribal governments entering into 
the contract is authorized by law to perform. The 
agreement shall be authorized and approved by the 
governing body of each party to the agreement. 

(2) The agreement shall set forth fully the powers, 
rights, obligations, and responsibilities of the 
parties to the agreement. 

Clearly under the terms of these statutes, the Department is 
authorized to enter into quota agreements with the Tribes to 
properly administer the Montana cigarette tax regarding 
cigarette sales occurring on Indian reservations. 

COMMENT: The MATCD has stated that, "The statute in question 
[Chapter 697, Session Laws of 1991), does not confer any 
authority in this regard on DOR, but rather, clearly states that 
they are to 'discuss and negotiate' agreements and then report 
their findings to the Legislature in 1993." 

RESPONSE: Chapter 697, Session Laws of 1991, section (l)(a), 
does direct the Department to "discuss and negotiate" agreements 
with the Tribes, but does not then limit the Department's 
ability to carry out the negotiations to their logical end and 
enter into appropriate agreements. The Department informed the 
Legislature's Revenue Oversight Committee of the agreements. 
The committee did not object. The MATCD commented on the 
agreements to the ROC without raising this issue. 

The Legislature did not reverse its legislative grant of 
authority which allows state agencies to enter into cooperative 
agreements with the Tribes. Rather the Legislature specifically 
directed the Department to seek cigarette tax agreements And 
additionally to negotiate and report on comprehensive state­
tribal taxation (taxes beyond just the cigarette tax). 

The Department properly published notice of the above-referenced 
rule changes and upon public request, conducted a hearing. 
These administrative rules are repealed, adopted and amended to 
increase administrative efficiency in the collection of the 
Montana cigarette tax. 
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COMMENT; The statute directing these "negotiations and 
discussions• also clearly and unequivocally directs the 
Department to consult with the "wholesalers", aa10ng others. The 
consultation of the Department with MATCD has been, at best, 
minimal, as evidenced by receiving no notice or correspondence 
of the hearing regarding these rules and now being given this 
short of time to summari~e the oral argument testimony. Indeed, 
and sadly, as stated at the hearing, the reason the hearing was 
called for in the first place by MATCD was because of the near 
total dearth of response by the Department to concerns of the 
wholesalers. 

RESPONSE: The rulemaking process is the proper, formal forum 
for discussion of the proposed rules adopting procedures to 
handle cigarette quota sales, either by agreement or by statute. 
MATCD may have intended to enter into discussions related to the 
Department's proposed rules through its July 10, 1992, letter. 
However, the MATCD made a formal request for a hearing using the 
questions and comments as the basis thus precluding response at 
that time: 

For these and other reasons that will surface as the 
ramifications of these rules become more clear, the 
Montana Association of Tobacco and Candy Distributors 
requests the opportunity to express data, views, and 
arguments orally and/or in writing at a public 
hearing. 

The matter was noticed for h~aring and the hearing notification 
was sent to affected partie~> on September 15, 1992. In addition 
the notice was published at pages 1994 through 1997 in MAR issue 
No. 17 (Notice No. 42-2-522) on September 10, 1992. 

COMMENT: Though several questions the wholesalers had submitted 
many months ago were finally answered at the hearing itself, via 
proposed amendments by the Department which were not presented 
until the hearing, many questions still remain: 

i) How are the wholesalers to be made aware of the quota 
availabilities for each retailer so they might 
compete for sales? It is still not clear whether the 
Montana wholesalers will be forced to stamp Indian 
cigarettes before quota depletion, or indeed, even 
after quota depletion. 

ii) The Department has been asked, both in writing and 
orally yesterday what the inevitable increase in stamp 
purcheses by Montana wholesalers who sell to 
resl!lrvations will do in terms of the level of the 
surety bond required in 42.3l.lll(b). 
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RESPONSE: 

i) The Department will notify the wholesalers of the 
initial quota and will notify the Tribe, the Tribal 
Smokeshop, and the affected wholesalers of quota 
availabilities (balance remaining) after each quota 
sale. 

The agreement with the Tribes will address the 
stamping issue, if relevant. Under the two agreements 
recently negotiated, all cigarettes sold to the 
Reservation Smokes hops must be stamped. The 
Department will refund the tax paid on the non-taxed 
cigarettes, up to the quota amount, sold to the 
Smokeshops. The tax must be pre-collected on all 
other sales to that Smokeshop. 

ii) The level of the surety bond required in 16-ll-117, 
MCA, (ARM 42.3l.lll(b)) will not be affected by the 
requirement to stamp all cigarettes: 

16-11-117. When payment for insignia due. 
The department shall permit a licensed 
wholesaler or licensed retailer to pay for 
the insignia purchased, or affixation of 
insignia, within 30 days after the date of 
purchase and shall require such licensee to 
file with the department a bond issued by a 
surety company approved by the state 
department of insurance as to solvency and 
responsibility and authority to transact 
business in the state, for such aaount as 
the department .ay fix, but not in excess of 
an a~~~ount equal to the .aximum insignia 
purchases incurred for any 30-day period in 
the previous calendar year; .•• 

The bond is required for the net purchase amount in 
the 30 day period (purchases less tax refunded to 
wholesaler). 

COMMENT: The MATCD points out that according to ARM 42.31.102, 
current rules allow sales without tax stamps affixed: this 
appears to be inconsistent with the current plan to stamp 
everything and recover the tax on quota cigarettes. 

RESPONSE: At the present time cigarettes specifically exempted 
under 16-11-132, MCA, unless otherwise addressed under an 
agreement with an lndian Tribe, will remain unstamped. Thus, 
ARM 42.31.102 and other rules addressing exempt, unstamped 
cigarettes are appropriate. 
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COMMENT: ARM 42. 3l.l31, as proposed in revised form at the 
hear1ng, provides specifically at subsection (4) for credit for 
refunds relative to sales of Indian cigarettes only pursuant to 
the quota established in the agreement between the Tribe and the 
Department. This leads to the questions of what is to take 
place on those reservations while the Department and the 
relevant Tribes are still negotiating the compacts the 
Department is confident of reaching. It would be helpful to 
those wholesalers doing business with such tribes that it be 
made clear that there is no prohibition against the status quo 
when and until a compact has been reached. 

RESPONSE: The MATCD is correct that cigarettes sold to 
Smokeshop retailers on a Reservation where no agreement exists 
will remain unstamped as is the present practice until further 
notice. 

4, At the hearing the Department provided additional 
amendments to ARM 42.31.131 as follows: 

22-ll/25/92 

refunds TO 
will be calculated 

IMP: 15-1-503 and 16-11-112 MCA. 
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5. Therefore, the Department adopts ARM 42.31.131 with the 
amendments listed above. The Department adopts new rule I 
(42.31.308), repeals ARM 42.31.110, and amends ARM 42.31.107 
as proposed. 

c~ 
Rule Reviewer 

~&: .. (lJ,fl ,_./ 
DNISADAMS 
Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.31.404 relating to ) 
Emergency Telephone Service ) 
Fee l 

NOTICE OF THE AMENDMENT of 
ARM 42.31.404 relating to 

Emergency Telephone Service Fee 

TO: All Interested Persons: 
1. On September 10, 1992, the Department published notice 

of the proposed amendment of ARM 42.31.404 relating to emergency 
telephone service fee at page 2010 of the 1992 Montana 
Administrative Register, issue no. 17. 

2. No public comments were received regarding the rule. 
3. The Department has adopted the rule as proposed. 

Rule Reviewer 

(j)~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.38.101, 42.38.102, 
42.38.201, 42.38.203; REPEAL ) 
of ARM 42.38.202 and ADOPTION ) 
Of RULE I (42.38.204), RULE II) 
(42.38.205), and RULE III ) 
(42.38.206) relating to ) 
Abandoned Property ) 

NOTICE OF THE AMENDMENT of 
ARM 42.38.101, 42.38.102, 

42.38.201, 42.38.203; REPEAL of 
ARM 42.38.202; and ADOPTION of 
RULE I (42.38.204), RULE II 
(42.38.205), and RULE III 
(42.38.206) relating to 
Abandoned Property 

TO: All Interested Persons: 
1. On August 13, 1992, the Department published notice of 

the proposed amendment of ARM 42.38.101, 42.38.102, 42.38.201, 
and 42.38.203; repeal of ARM 42.38.202; and adoption of rule I 
(42.38.204), rule II (42.38.205), rule III (42.38.206) relating 
to abandoned property at page 1744 of the 1992 Montana 
Administrative Register, issue no. 15. 

2. As a result of the c~ents received the Department 
amends rule I (42.38.204) as follows: 

RULE I ( 42.38. 204) DEFINITIONS ( 1) through ( 4) remains 
the same. 

(5) "Memorandum" means but is not limited to: 
(a) and (b) remains the same. 
(c) note in file that owner did call to inquite about 

~ BAS DISCUSSED THE account or property WITH THE BOLDER OR 
AN EMPLOYEE OF THE BOLDER BY TELEPHONE, or 

(d) note in file that owner personally came in to inqaite 
about their AND DISCUSSED THE account or property WITH THE 
BOLDER OR AN EMPLOYEE OF THE HOLDER. 

(E) COMMUNICATION IN WRITING OR VERBAL COMMUNICATION 
(EVIDENCED BY A NOTE IN FILE) FROM THE OWNER TO A BARKING OR 
FINANCIAL ORGANIZATION CONCERNING ANOTHER RELATIONSHIP WITH THE 
ORGANIZATION, INCLUDING A LOAN PAYMENT OR DISCUSSION CONCERNING 
ANOTHER ACCOUNT SO LONG AS THE ORGANIZATION SENDS REGULAR 
STATEMENTS TO THE OWNER CONCERNING THE SUBJECT PROPERTY OR 
ACCOUNT. 
~ Sec. 70-9-105, MCA; ~ Sec. 70-9-102, MCA. 

3. Written comments received are su111111arized as follows 
along with the response of the Department: 

COMMENT: Robert c. Pyfer, with the Montana Credit Union Network 
asked J.f we could expand the definition of "memorandum•. 

RESPONSE: As a result of the comments received, the Department 
has amended rule I (42.38.204), subsection (5)(c), and (d) as 
listed above. 
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4. Therefore, the Department adopts the amendments 
proposed to ARM 42.28.101, 42.38.102, 42.38.201, and 42.28.203. 
The Department repeals 42.38.202 and adopts new rule II 
(42.38.205) ·and new rule III (42.38.206) as proposed. The 
Department adopts rule I (42.38.204) with the amendments listed 
above. 

c~~a ~~AM~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State November 16, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of [Rule I] 
46.6.105, [Rule II] 
46.6.412, [Rule III] 
46.6.540, [Rule IV] 
46.6.519, [Rule V] 46.6.520, 
[Rule VI] 46.6.521, [Rule 
VII) 46.6.1312, [Rule VIII] 
46.6.1313, [Rule IX] 
46.6.1203 and [Rule XJ 
46.6.103, the amendment of 
rules 46,6.102, 46.6.201, 
46.6.303 throuqh 46.6.307, 
46.6.405, 46.6.406, 
46.6.409, 46.6.410, 46.6.501 
throuqh 46.6.513, 46.6.517, 
46.6.602, 46.6.701, 
46.6.901, 46.6,903, 
46.6.906, 46.6.907, 
46.6.1201, 46.6.1302, 
46.6.1304, 46.6.1305, 
46.6.1306, 46.6.1309, 
46,6.1601 throuqh 46.6.1604 
and the repeal of rules 
46.6.302, 46.6.515, 
46.6.601, 46.6.604, 
46.6.605, 46.6.606, 
46.6.710, 46.6.904, 
46.6.905, 46.6.908 and 
46.6.1501 throuqh 46.6.1504 
pertaining to the vocational 
rehabilitation, extended 
employment and independent 
living programs 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
[RULE I) 46.6.105, [RULE 
II] 46.6.412, [RULE III] 
46.6.540, (RULE IV] 
46.6.519, [RULE V] 
46.6.520, [RULE VIJ 
46.6.521, [RULE VII) 
46.6.1312, [RULE VIII) 
46.6.1313, [RULE IX) 
46.6.1203 AND [RULE X) 
46.6.103, THE AMENDMENT OF 
RULES 46.6.102, 46.6.201, 
46.6.303 THROUGH 46.6.307, 
46.6.405, 46.6.406, 
46.6.409, 46.6.410, 
46.6.501 THROUGH 46.6.513, 
46.6.517, 46.6.602, 
46.6.701, 46.6.901, 
46.6.903, 46.6.906, 
46.6.907, 46.6.1201, 
46.6.1302, 46.6.1304, 
46.6.1305, 46.6.1306, 
46.6.1309, 46.6.1601 
THROUGH 46.6.1604 AND THE 
REPEAL OF RULES 46.6.302, 
46.6.515, 46.6.601, 
46.6.604, 46.6.605, 
46.6.606, 46.6.710, 
46.6.904, 46.6.905, 
46.6,908 AND 46.6.1501 
THROUGH 46.6.1504 
PERTAINING TO THE 
VOCATIONAL REHABILITATION, 
EXTENDED EMPLOYMENT AND 
INDEPENDENT LIVING PROGRAMS 

1. on June 25, 1992, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of [Rule IJ 46.6.105, (Rule II) 46-6.412, [Rule III) 
46.6.540, [Rule IV] 46.6.519, [Rule VJ 46.6.520, [Rule VIJ 
46.6.521, [Rule VII] 46.6.1312, [Rule VIII) 46.6.1313, [Rule IX] 
46.6.1203 and [Rule X] 46.6.103, the amendment of rules 
46,6.102, 46.6.201, 46.6.303 through 46.6.307, 46.6.405, 
46.6.406, 46.6.409, 46.6.410, 46.6.501 through 46.6.513, 
46.6.517, 46.6.602, 46.6.701, 46.6.901, 46.6.903, 46.6.906, 
46.6.907, 46.6.1201, 46.6.1302, 46.6.1304, 46.6.1305, 46.6.1306, 
46.6.1309, 46.6.1601 through 46.6.1604 and the repeal of rules 
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46.6. 302, 46. 6. 515, 46. 6. 601, 46,6. 604' 46. 6. 605, 46. 6. 606, 
46.6. 710, 46.6.904, 46.6.905, 46.6.908 and 46.6.1501 through 
46.6.1504 pertaining to the vocational rehabilitation, extended 
employment and independent living programs at page 1306 of the 
1992 Montana A~nistrative Register, issue number 12. 

2. The Department has adopted [Rule I) 46.6.105, [Rule 
II) 46.6.412, [Rule rv) 46,6.519, [Rule VJ 46.6.520, [Rule VI) 
46,6.521, [Rule VII) 46.6.1312, [Rule VIII] and [Rule X] 
46.6.103 as proposed. 

3. The Department has adopted the following rules as 
proposed with tbe following changes: 

[RULE UIJ 46.6.540 YQCATIONAL REIJABILITA'l'lQN PROGIWJ: 
SEBYICES AYAII..ABL£ 1:0 APPLICN!TS Subsections (1) through 

(1)(b) remain as proposed. 
(c) t!l!'ltftepei'M'ai:el'l TRAVEL Nf]) llOVIlfG SER\T:tCES as provided 

in ARM 46.6.504; 
Subsections (1) (d) through (1) (g) remain as proposed. 

AUTH: Sec. 53-7-102, 53-7-302 and ,3-7-315 MCA 
IMP: Sec. 53-7-103, 53-7-105, 53-7-108, 53-7-303 and 

53-7-310 MCA 

rRPLE IXJ 46.6.1203 FAIR HEABIHGS: REVIEW or [AIR HEARING 
DECISIONS Subsections (1) through (2) (c) remain as 

proposed. 
( 3) '&e eppeelil'l! .a.Jn party TO All' APPEAl. el'l• any l!'epl!'eeen 

eaei,•ea af .ae eppaalil'l! par1!y may submit additional information 
to the administrator FOB PURPQSES or THE REVIEW· 

Subsections (4) through (6) remain as proposed. 

AOTH: Sec. 53-7-102, 53-7-206, 53-7-302, 53-7-315 and 
53-19-1.12 MCA 

IMP: Sec. 53-7-103, 53-7-105, 53-7-106, 53-7-203, 
53-7-205, 53-7-206, 53-7-302, 53-7-303, 53-7-310, 53-7-314, 
53-19-103, 53-19-106 and 53-19-112 MCA 

4. The Department has amended rules 46.6.201, 46.6.305, 
46.6.307, 46.6.406, 46.6.410, 46.6.502, 46.6.505, 46.6.506, 
46.6.508, 46.6.510 through 46.6.513, 46.6.602, 46.6. 701, 
46.6.901, 46.6.903, 46.6.906, 46.6.1601 through 46.6.1604 and 
repealed rules 46.6.302, 46.6.601, 46.6.604, 46.6.605, 46.6.606, 
46.6. 710, 46.6.904, 46.6.905, 46.6.908 and 46.6.1501 through 
46.6.1504 as proposed. 

5. The Deparblent has amended the following l:'ules as 
pl:'oposed with the following changes: 

46.6.102 QEFINITIQNS Subsections (1) through (7) remain 
as proposed. 

(.,.!!.) "Einployability" means a dete.gination tbat. wiY~. the 
provision of vocational rehAbilitation services. a person is 
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likely to enter or retain. as a primary obiectiye. full-time 
employment. and when appropriate part-time employment. consis­
tent with the cappcities or pbilities of the person in the 
competitive lab9r mprket or TO BEALIZE any other vocpti0nol 
outcgme the deportment determines is approoriatt. t;ha~ t;lte 
t~l'e'J'isiel'l ef veeet!iel'lal l'elo!ald:lit!atiel'l aer-.-iees is lillely t.e 
eftaele a~. il'ldiwidaal t!e ee!ift er eeRt.iwae ift empleyweRt. 
eeReiet.el'lt. wi~ hie aeilit.iee. ~e a.pley.eR~ may ee il'l the 
eempet.it.iwe laeel' Market., self eapleymeRt 1 hemem~il'l! 1 fal'M er 
f-ily wel'll (il'leladiRIJ • .. erll fer whi8ft ptY'IBI'It. ie il'l kiRII l'atber 
t.haft eaeh) 1 ehelt.erell ep hemeellllft• empleyweR~, er gaiftfal wePll 
ef &!If e~eP flll'm• 

subsections (9) through (15) remain as proposed. 
(~l.§.) "HaRIIieapped pe!!eeft" •eafts a persal'l a'it;R a p~sieal 

81' m&Rt.al ftAI'Idieap, iftalasi~ll ef eliftdfteee, t;ftat. 881'1 ee diag 
l'leeed ey a phyaieia!l liP apprapriat!oe speeiali:e4! hawi!IIJ reeegftieed 
eredeRtiala. naruiieappell pel'sal'l tar the plii.":Peses ef ellis -lee 
h &YfteRyweae wit;ft disaelea parseR. "Person with an Bl!!ploymept 
handicap" means a person who has Q ph p Bieol er mental disability 
which constitutes or results in a subStantial handicpp to 
employment for the pers0n and whO can be reasonably expected to 
benefit in terms of employability from vocational rebabilitation 
services. 

Subsection (17) remains as proposed. 
cal whO has o ae••ere Jbvaieol er ••ntol !!lisoaHUv !fbieb 

ONE OR MORE DISA8ILITIES: 
Cbl WHQSE DISABILITY OR DISABILITIES seriously limite one 

or more functionpl capacities such as mobility. cgmmunicption, 
self-care. self-direction. interpersonal skills. work tolerance. 
or york skills in terms of employability AHD: 

C@cl wbose Vocational rebabilitation can be expected to 
require multiple y 0cati0nal rebpbilitation services oyer an 
extended periPa of tim~. 

fel 'tte bop ene er •ere eft•,•pieol pr mental !iisol:!iliUee. 
(181 "Person with a severe dispbility" for purn0ses 0f 

Sub-chapter 16 uans a oerson whose ability to function indepen­
dently in fpily 0r COl!D!!Wlity or whose ability to enapge or 
c 0ntioue in omployment ia so liait&d by tb• sayerity of !ft?eiaol 
Ill!' ••Mol disabiljty that independent Hying rehabilitation 
services ore required in grder to Qchieye a greoter level of 
independence in functioning in family or communitY or engaging 
0r continuing in employment, 

subsections (19) through (21) remain as proposed. 
(~lZ) "Rehabilitation facility" or "rebabilitati0n 

proqru" means. a facility OR PROGRAM operated primarily for the 
provision of yocptional rehabilitation services to persons wjth 
disabilities, a heili'Ey epel'a'Eed fer eee prima~ pW!'peee ef 
Jlre'•'idin!J veeiltiei'IOl !'ehaeili:'Eo'Eiel'l eel'"tt'ieee 'Ee Ill' empleyweR'E 
fer bal'ldieepped persefts 8y prewidin~ e~te er •ere ef 'Ehe 
fellewil'lg 'E~ee ef ser·.•ieee 1 

Subsection (23) remains as proposed. 
(+%1!) "Substantial handicap to employment" means a 

phyeieal er men~al disability which severely limits an iRIIi 
.,iiiaal's a person's ability to prepare for, obtain or retain 
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employment appropriate to ~ THE PIRSOH'S disabilities, 
background and potential tor rehabilitation. 

Subsections (25) through (30)(c) remain as proposed. 

AUTH: sec. 53-7-102, 
53-7-315 and 53-19-112 MCA 

53-7-203, 53-7-206, 53-7-302, 

IMP: Sec. 53-7-101 tbrouqh 53-7-109. 53-7-201 
53-7-206. SJ 7-301 tbrouah SJ-7-315 and 53-19-101 
53-9-112 MCA 

thrqugh 
through 

46.6.303 vOSAT!OHft sgy:rwTATIOH noow; APPLICATION 
Subsection (1) rema ns as proposed. 
(2) The department reviews and eva1uates shell eanaider 

all applications ·~ indiwidaale seekift! waee,ienel re&a8iliee 
~ian e8P\1ieee effered 'IM'I!ul!fh ~e depar~et*o of persgns to 
determine yhetber tbe person is eligible for VOCATIONAL 
REHAQILITAIIQN seryices AS provided in these rules. 

Subsection (3) remains as proposed. 

AUTH: sec. 53-7-102 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-105, 

~3-7-306 and 53-7-315 MCA 

ua:·~°F4 atftff# ~Jti:g:on ~j el~2~; 
vocational rtbobilitation aeryicts if tbe department determines 
thAt the person hie IS A PERSON WITH on employment handicap, 

Subsections (2) through (2)(a)(i) remain as proposed 
(iil an appraisal of the applicont's potterns of work 

behAvior. abilitv to acquire occupotionol skill. ond obilitv to 
Q.evelop York Attitudes . Work hQbits . York toleronce. Qnd sociAl 
behAvior potterns suitable for auccegsful job perforaonce 
ineladina. AH AfPBAISAL MAY INCLQDE the utiliZAtion of wort. 
simulated or real, to Aflepg And dtvelop tbe applicont' s 
CAPACity to ptp:fPD ad9gUAtalv in a Work eDvirODJRnt j And 

Subsections (2)(a)(iii) throuqh (5) remain as proposed. 

AUTH: Sec. 53-7-102, 53-7-203, 53-7-302, 53-7-315 and 
53-19-112 MCA 

IMP: Sec. 53-7-101 through 53-7-104, 53-7-105, 53-7-106, 
53-7-107, 53-7-201 through 53-7-203, 53-7-301 throuqh 53-7-305, 
53-7-306, 53-7-307 through 53-7-309 and 53-19-103 MCA 

46.6,306 VQCATIOHAL REHABIL!TAIIPN PRQGRAHi FINAHCIAL 
NEEp SPBiiFIG CBITEftiA FOR RECEIPT OF CERtAIN SEBYICES 
Subsections (1) through (l)(c) (iv) remain as proposed. 

(v) •••neper~a'eial'l al'ld t.ra ·el ellpeneea TRAVEL AHD 
MOVING SERYICES; 

(vi+) eee~pa,ieft&t licenseS AND rela~&d fees; 
Cviil VQCATIONAL ITEHS; 
Subsections 1[1) (c) (vii) through (1) (c) (x) remain as 

proposed, but are renumbered (1) (c) (viii) through (1) (c)(xi). 
C 2 l The Drovision of VOCATIONAL REHABILITATION services to 

a client tn HITH A supported employment GOAL is contingent QD 
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the client receiving continuing financial OR OTHER support ~ 
the elient' p eQenBed eule JIWent from a state, fgderal or 
private resource FOR SQPPORT SEBVICES FOLLQWING CASE CLQSQRE, 

AUTH: Sec. 53-7-102, 53-7-203, 5J-7-302 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-105, 53-7-108, 

53-7-203, 53-7-302, 53-7-303, 53-7-~Q§, 53-7-307 and 53-7-310 
MCA 

4§.6.405 PURPOSE OF FIHANCIAL NEED STANPARP Subsection 
(1) remains the same. 

(2) The department will use the financial need standard in 
determining the eligibility of an individual for any of those 
vocational rehabilitation services listed in ARM 46.6.306(~~) 
(c) and for calculating in ARM 46.6.411 the amount of financial 
supplementation to be provided by the department to a client for 
:maintenance. 

AUTH: Sec. 53-7-102 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-10~ and 53-7-310 MCA 

46.§.409 FINANCIAL NEEP STANDARD (1) An individual 
will be considered to have financial need for the purposes of 
determining eligibility for those services listed in ARM 
46.6.306(~~) (c), if he has insufficient financial resources by 
which to meet the estimated cost of subsistence and the cost of 
necessary vocational rehabilitation services conditioned on 
financial need. 

Subsection (2) remains the same. 

AUTH: Sec. 53-7-102 and 53-7-~~ MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-106 and 53-7-310 MCA 

46.6.501 VO£ATIONAk REHO§ILITATION PROGRAMi AVAI~IL­
ITX or SERVICES Subsectl.ons (1) through (1) (c) re:maw as 

proposed. 
ld) vocation§l aeeie\enee ITEMS as provided in ARM 

46.6.507; 
Subsection (1) (e) remains as proposed. 
(f) tr:anspel•t.adaf! mYEL AND MOVING SI::RVIQJ:;S as pro·Ji@£ 

in ARM 46.6.~01: 
Subsections (l)(g) and (1) (h) remain as proposed. 
lj) placement StRVICES as provided in ARM 46.6.506; 
subsection (j) remains as proposed. 
fl;} ee~~pahe!'lal licenses AND FEES AS PRQVIDED IN fRl!wt.:'Il 

AM 46.6.520; 
Subsections (l) (1) through (6) remain as proposed. 
(a) The deportment will authorlze for a .;lient~J',~ 

¥yocational rehabilitation senrices that __j;,b,~i:: depa•·•cment 
determines wffi ~~liE EXPECTED TO eliminate or~ aH 

indi?idaal's REHABILITATE a person's employment handicap. 
aisabilH:y wi~in a reaee!'lable peri$& ef ~i-. Qefl.aeili~et.ie'n 
will Het. be aHdertalteft if ~he eel'ld~-&E--dieeeili~---45 
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madieall~ dia,neaad ea he ee~•i~~•~• in na• .. • wit>~ li•sle ar ~• 
preepe.- ef reha.iliea•ien, 

Subsection (6)(b) remains as proposed. 

AUTH: Sec. ~~-7-102, 53-7-302 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103 1 53-7-108, 53-7-303 and 

53-7-310 MCA 

46,6.503 yocATIQHAL BEHABlLIWION l;B29&'f1; PHXSICAL AND 
MENTAL BESTQBATION SERVICES SubsectJ.ons (1) through (3) 

remain as proposed. 
C4l Phvsical and mental restoration aarvices are available 

to an applicant it tllential. to tbe c1etermin¢ion of an 
applicant's ELIGIBILITY FOB ypcational rababilitation SERVICE$. 

Subsection (S) remains as proposed. 
Cal tbe clinical status of tbe person's M•;alal ar mentol 

senjijien DI5ABILITX is stable or of slow Progression. for a 
person under an •xtende4 evaluation plan. the condition need ngt 
be stable or of slow progression; 

Subsections (5) (b) through (6) remain as proposed. 

AUTH: sec. ~3-7-102, 53-7-302 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-1QB 1 53-7-303 and 

53-7-310 MCA 

.. !MJ!v!X!'ID~tl~!r~,;~a; flH'nJ: TRAVEk AND JSOYIN<L SERVICES AU be 
proyided to 1n1 indhid~al attd, an applicant or client when~ 
necessary, fa.il} me.eare ee aaeUPe die9fteeie 1 erea~en•, 
erainint 1 er e~er (QX the person to receive t,)le benetit of 
vocational rehabilitation services. 

<a.l 6\iae ef!'anepa!'4!at>ien will TRAVEL SERVlCES uy 
include. as necessary. TBANSPQRTATION, MEAL$ AND LQI!GING ~ 
ease af era?el a~ eueaiaee~ee during travel for a~ iftdi?id~al 
a person and ~ necessary attendants or escorts, where aYah 
finaReial aaeia~anee is neede!l . 

.{i:bl Transportation, MEALS ANP IPOOIIG ARE an!l aueilhnee 
-is rei!llbUrsesJ at coat or ttah per diem. whichever is lower, 

(~) SYae $aneper\aeh~ J1«t inelYdee Palea~ien and 
mevin9 •••eaaea fteeaa•atry fe!' tifte aeftiev ... a• af a ·;eeaGieJial 
re8aeilieaeien ••jeeei~e MQVIHG SEBYICES MAX BE PROYIPEP for a 
move necessary to tb• vocational rfhobilitation ot tbe client. 

Cal MOVING AfmfSES ARE REIMBQRSED AT CO§.'t, 
( 3 l TRAVEL SERYICES ARE QHLX AVAJ:I...ABLE FOR OUT OF STATE 

TRAVEL IF THE DEPARTMENT PE'l'ERHINES THAT THE TRAVEL IS NECESSARY 
TO RECEIYE S£RVICES THAT ABE NOT AVAII.ABLE IN HQNTANA, 

AUTH: Sec. ~J-7-102 1 53-7-302 and 53-7-315 MCA 
IMP: sec. 53,-2-102 I 53-7-103 I 53-7-.08 1 53-7-303 and 

53-7-UO MCA 
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46.6.50? VO£ATIOffAL REUABILIIATIQN PBOGRAH: YOCAIIONAW 
ASSIB'l'NfSE ITEMS (1) YOChTIONAL ITEMS. INCLUDING 

~~stomary tools, equipment, initial stocks and supplies, 
i~tel'iiding 1i'o•ea'Eeell1 may be provided to a client for the 
operation of a business or agrielil'Eiiral ~ enterprise or the 
pursuit of a trade, occupation, or profession if these are 
determined by the department in accordance with the client's 
IWRP to be necessary ., ee&'Eienal rel'lalililHui'Eien plan 'Ae ee 
apprepria'Ee for the client's vocational rehabilitation. 

(2) 'l'he deparaefl~ may preYide adviee aftli aeeie'Eeflee 'Ee a 
alien'& in elii'Eaifliflg apprepria'Ee eBelipa'Eiefl&l lieeneee. 

AUTH: Sec. 53-7-102, 53-?-302 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and 

46.6.509 VQCATIOffAL REHA!!ILITAIION PBOGBNfi SEBVICES TO 
FAMILX ~ps AND DEfENQENTS ( 1) The departlllent may 

f-iah provide a 11eeeeeary service to any family mgber or 
dependent of an applicant or client if tbe serxice is deteraineg 
by the department to be necessarv for the EVALUATION OF AN 
APPLICAnT'S ELIGIBILITY FOR VOCATIONAL REHABILITATION SERVICES 
QR FQR A client's vocational rehabilitation. ifldividtial where 
~e eerviee. ie relfliired as par£ ef ~e eftel'ldeli e <'tll'liat.iel'l el!' 
'i'D&eo'&iellal rehal!lili'&a'Eiefl plaft ef &be iflliivililial al'ld ea11 l!le 
pre~ided ~hrDii~h fte e'Eher reeeUJ!'eeT 

Subsections (2) and (3) remain as proposed. 
f4l Fuily mpber or •elMer et Vte tuily DEPENDENT 

includes a person's relative by blood or marriaae or a person 
Hying in the same household with whom the Bersan vjta on 
eHle'fl!ent bnn!!lieDJ! APPLICANT OR CLIENT has a close inter­
personal relationship. 

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315 MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and 

53-7-JlQ MCA 

46.6.51? VO£ATION6L REHABILIIATIQN fROGRAM: FINAHCIAL 
LIMITATIONS Subsections (1) through (1)(bi{i) remain as 

proposed. 
(ii) $299 •a•al fer •aele tbe amount of assistance for 

!;eels ond e!Njpment VOCATIONAL ITEHS is determined by tbe 
department bftseg on the financial needs of the client and the 
availability of funding; 

Subsections (1) (b) (iii) and (1) (b) (iv) remain as proposed. 

AUTH: Sec. 53-7-102, 53-7-203, 53-7-302 and 53-7-315 MCA 
IMP: Sec. 53-?-102, 53-7-103, 53-7-105, 53-7-108, 

53-7-203, 53-7-302, 53-7-303, 53-7-306, 53-7-307 and 53-7-310 
MCA 

46.6.907 STANPARDS fOR SPBeiFIC f¥PiS eF PROVID~ 
PROFESSIQN~ PR9V~gRS (1) Proyiders of PRQFESSIQNA~ 

services to appl+cants and clients must be licensed or certified 
in accordance with any state laws or regulations and prates-
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sional staD4ards applicable to tbe COJdUct of tbeir profession 
and the deliverv of their services. 

subsection (2) and (3) remain as proposed. 

serviC!! £h~~·e;::;rt!!nt0.fet::t=~Oil;0 n!t nha;;'d:!llrg: 
priate or necessary PRQFESSIQNAL aualitication necessary tor the 
deliyery of tbe aeryice. 

AUTH: sec. 53-7-102, 53-7-203, 53-7-206, SJ-7-302 and 
53-7-315 MCA; 

IMP: sec. '3-7-102, 53-7-103, 53-7-203, 53-7-302 and 
53-7-303 MCA 

46.6.1201 fAIR HEABIKGs eN AfPaiGNMT's AFPBA&s 
Subsection (1) remains as proposed. 
( 2l An adygse action is any determination made by the 

department concerning ~· fuPnilbing ar denial ELIGIBILITY FOR. 
TERHIHATION fROM. QR THE SEUC"riON AND DELIVERY of !lt:nices 
delivered ynder tbis ghapter. 

Subsections (3) through (B)(e) remain as proposed. 
C9l AN APMINISTBATIVE RE'/I.EW OF THE AD,yERSE ACTION MAY BE 

CQHDUCTJID PRIQR TO THE FAIR BEARING IF THE .PEPARTMEHT DETEJUIIHES 
TffAT IT SHQULP BE CONPUCTED. AN APPEALING PARTY KAY PRQ~ 
A FAIR HEMING, IF DIS$ATISF1ED WITH THE AI2JPNISTBAnn BE\'IEjW, 

Subsections (9) through (16) remain as proposed, but are 
renumbered (10) through (17). 

!H18l E1$tnsiens ef Jime M'l be eante!l eKecmt fer tMe 
ti.e peried in 161 rBaasonable extensions of the periods of time 
in tbis rule. EXCEPl' FOR THE TIME PER,IOQ IN C6\. MAX ~E GRANIEP 
BY TUE HEARING OFFICER. if requested by a party, 

Subsection (18) remains as proposed, but is renumbered 
(19) I 

AUTH: Sec. 53-7-102, 53-7-203, 53-7-206, 
53-7-315 and 53-19-112 MCA 

IMP: sec. 53-7-102, 53-7-103, 53-7-105, 
53-7-203, 53-7-205, 53-7-206, 53-7-302, 53-7-303, 
53-7-314, 53-19-103, 53-19-106 and 53-19-112 MCA 

53-7-302, 

53-7-106, 
53-7-310, 

AUTH: sec. 53-7-102, 53-7-203, 53-7-206 and 53-7-302 MCA 
IMP: Sec. 53-7-203 AND 53-7-206 MCA 

~~B~tiit&IEXTJfEinf!Jfi!WxZlJI:i£Eskg:: 
PfteiMM FUHCTIONS Subsection& (1) through (a) (iii) r-ain 

as proposed. 
(h) assuring that all clients rererred tor extended 

-plo}'lllent ore evaluated and a determination is lllAde ~ 
whether they are apt~reJPl'iA'ae fer plae-~ in EI.IGIB,U: fOR 
extended employment; 
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Subsections (1)(c) and (1)(d) remain as proposed. 
(2) Support~ services required by persons in the 

extended employ.ent program will be arranged by the de&i9ftB~ed 
rap!'eael'lea~i.vea sf AD HOC MEMBERS OF THE EXTENDED EMPLOYMENT 
COKMI'l"l'EES BEPRESEHTING the ••--i.'by aer• .. iaea IUid developaental 
disabilities divisiona of tbe department pnd or tbe deportment 
of fpmily services. 

AUTH: Sec. 53-7-102, 53-7-203, 53-7-206 and 53-7-302 MCA 
IMP: Sec. 53-7-203, 53-1-205 and 53-7-206 MCA 

4 6. 6. 1305 EXTEHI1EQ EMPWpmrr Pfl9,&"d$ SpVICES j EXTEHDEP 
EMPLOXMENT CQMKITTEES (1) A 111ult1-agency COIDlll1ttee shall 

be established at each aaelea!'M waPltahap e11d waPlE ee~i ... i~y 
~ rebabilitotion progrpm participating in the I'ISI'I'"eeat!:ial'lel 
extended eaployment program. Each COIDlllittee shall have At-A 
minimum one representative& MEKBER EACH from the faeili~l 1 ~he 
aaBa\11\i~y eel.""¥ ieee di >'i&i&l'l, proqru pnd tbe ... eaaei.el'lal rehabil­
itative/yisupl services~ diyisions of tbe department. Tbe 
deportment of fpmily seryices. the developmental disabilities 
division of the department pnd the REJlABILITATION facility 
soecialist OF THE REJiABILITIYE/VISUAL SEBVICES QIVISIQHS OF TBE 
DEPARTMENT sMll be pd hoc mgbers of tbe committee. q~&e 
re8aeilieaeive faeili•iee speeialie• shall ae al'l ad hee •e.Be!' 
sf ~e ss .. i.6tae. 

Subsection (2) remains as proposed. 
(a) to screen referrals for app!'epriaeal'leas ef eereifi 

ea~iel'l b ELIGIBILITY FOR the extended employment program. The 
rehabilitative facilities specialist tth-w lliJ,l,at be consulted if 
there is any question as to tb£ appropriateness of tbe program 
~ a ~i>'al'l faailiel fe!' a ~ioel'l client; 

(b) to eerUfy OE'fERfo{IHE ELIGIBILITY OF penons witb 
seyere dispbilities ftltl'ldiaappa• pereefts for 6ft extended 
employment seryices ale~, il'l a pareiealar ahel•e!'e• we!'Jtahap er 
werk aaei~iey aenear; 

Subsections (2)(c) through (2)(g) relllBin as proposed. 

AUTH: Sec. 53-7-102, 53-7-203, 53-7-206 and 53-7-302 MCA 
IMP: Sec. 53-7-203, 53-7-205 and 53-7-206 MCA 

as 

AUTH: sec. 53-7-102, 53-7-203, 53-7-206, 53-7-302 and 
53-7-315 MCA 

IMP: Sec. 53-7-203 and 53-7-206 MCA 

(1) 
develop.&. and maintain.&. a prioritized 
candidates shall se ~ drawn when vacancies occur~~ 
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prioriti~ed list eeell he i§ developed aleRg ~~a&,_,r ef in 
accordonce yitb the criteria described in sUbeection f&t lJl. 

Subsections (2) through (6) reaain as propoeed. 
( +Zl Whenever the extended -ploYJI*Ilt ca.ai ttee iJII unable 

to arrive at a decision concerning e~ifisa~~ ~GIBILITX, 
the committee will subait the aatter to the tacilitiea aptcial­
ist of the division a-.iRi••••~ with relevant materials for 
a final decision. 

AUTH: sec. 53-7-102, 53-7-203, 53-7-206, 53-7-302 and 
53-7-315 MCA 

IMP: Sec. 53-7-203, 53-7-205 and 53-7-206 MCA 

6. The Department has also repealed rule 4 6. 6. 515 on page 
46-373 of the Administrative Rules of Montana. 

AUTH: Sec. 53-7-102 and 53-7-315 MCA 
IMP: sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and 

53-7-310 MCA 

7. The Depart.ent has thoroughly con•ddered all 
commentary received: 

COMHENT: The criteria in ARM 46.6,306(2) providinq that the 
provision of services should be contingent upon the client 
receiving financial support froa other sources should be changed 
to provide that support need not only be financial in nature 
since the support provid~ by many programs is not always 
financial in nature. 

BESPQNSE: The rule has been modified as requested. 

COIIM!jNT: The language in ARM 46.6.501(2) (a) providing that the 
Departaent will only authorize "services that the Departaent 
determines will eliainate or reduce a pereon•s employ.ent 
handicap" does not reflect the type of judqaent that is to be 
made in this process and may lead to inconsistent and discriai­
natory treatment. The appropriate languaqe would be "the 
Department determines can be expected.• 

RESPQHSE: The rule has been IIIOdified a& requested. 

CQMMENT: Inclusion of treatment of end stage renal disease in 
the list of physical and aental restoration services in ARM 
46,6.503(2) is inappropriate. It differs from the other 
services in nature and is not appropriate given the purposes of 
the program. 

RESPONSE: The Department consider& treat..ent for end stage 
renal disease to be an appropriate restoration service in those 
circumstances where the treataent can restore a person to the 
health necessary for employaent. consequently the rule has been 
adopted as proposed. 
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The Department in reviewing the proposed rules and rule 
amendments determined that certain changes were needed for 
purposes of understanding and substance. 

The Department has modified several definitions and some of the 
provisions of the rules to more thoroughly conform the terminol­
ogy generally used and to provide for the use of more appropri­
ate terminology. 

ARM 46.4.405 and 46.6.409 are being amended in the final notice 
to revise the references to a provision in a rule Which has been 
amended. 

The Department, in reviewing ARM 46.6.504, concerning transpor­
tation services, determined that the term "transportation" and 
the rule were confusing as to the nature of the service and the 
coverage provided through the program. The rule has been 
changed to use the term "travel" as a general term which 
encompasses transportation, meals and lodging. In addition 
moving services have been included in the rule to meet that 
particular client need. A rate of reimbursement has been added 
for moving services. A criteria for out of state travel has 
been included in the rule. That criteria was previously 
provided in ARM 4 6. 6 . 515 is being repealed in this notice. 
References to transportation services in other rules have been 
changed accordingly. 

The Department in reviewing ARM 46.6.507, concerning vocational 
assistance services, found the term "vocational assistance" to 
be too general and confusing. The term is being replaced with 
the term "vocational items." References to vocational assis­
tance in other rules have been changed accordingly. 

The Department in reviewing ARM 46.6.509, concerning the 
provision of services to family members and dependents, 
determined that the provision of services should expressly 
include family members and dependents of applicants. Language 
for the inclusions of applicants family members and dependents 
has been added. 

The Department in reviewing ARM 46.6.907 determined that While 
the rule concerned standards for the delivery of services by 
professionals, the rule did not expressly indicate its applica­
bility to professionals. The rule has been modified to indicate 
that it concerns standards for professionals. 

The DepartJnent in reviewing ARM 46.6.1201, concerning fair 
hearings, determined the description of adverse action needed to 
be further developed, an administrative review needed to be 
provided for, and reasonable extensions of time periods granted 
by the hearing officer should not apply to the time period for 
the actual request for a fair hearing. The rule has been 
changed to address these matters. 
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The DepartDent, in reviewing ARM 46.6.1203, found that only th­
appealing party could present additional inforDation for· the 
review before the administrator. This limitation wa• clearly 
unfair. The rule hlll!l been changed to provide that any party -y 
present lldditional inforDation for the review. The language 
concerning "any representatives of the appealing pllrty" was 
removed since ARM 46.6.1201 provides for representation of a 
party by others. 

ARM 46.6.515, concerning out of state services, has been 
repealed because the rule had out of state trllvel llS its only 
subject. The substance of this provision has been placed in ARM 
46.6.504 which concerns travel. This consolidation of provi­
sions is similar to other rules on services and will make it 
ea111ier for persons to deterDine what are the limitaticns placed 
on travel services. 

The rationale for the repeal of ARM 46.6.302 was inlldvertently 
deleted from the first notice. ARM 46.6. 302 concerning the 
purpose of the vocational rehabilitat'.ion program, i~ Ming 
repealed beclluse the provisions of the rule were unnec~~P~rily 
redundant of other provisions and were generalizations ~~ ~ere 
specific provisions proposed for amendment which govern <'!~'::~;>..-mi.­
nations of eligibility. Repeal of the rule will end confusion 
over what provisions govern eligibility • 

Rule evewer .. ~~ r .~1 d . h b- ~l·~t--
~r~ or, oc~a an Re a ~ J a-
tlpn Services 

Certified to the Secretary of Stllte --<Nwo~vuemiiiiiOb.,g .... r_l..,6,__ ___ , 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.25.101, 46.25-711, 
46.25.725 through 46.25.728, 
46.25.730, 46.25.731, 
46.25.733, 46.25.742, 
46.25.746, 46.25.751 and 
46.25.752 and the repeal of 
rules 46.25.743 and 
46.25.744 pertaining to 
general relief 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.25.101, 46.25.711, 
46.25.725 THROUGH 
46.25.728, 46.25.730, 
46.25.731, 46.25.733, 
46.25.742, 46.25.746, 
46.25.751 AND 46.25.752 AND 
THE REPEAL OF RULES 
46.25.743 AND 46.25.744 
PERTAINING TO GENERAL 
RELIEF 

l. On September 10, 1992 the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.25.101, 46.25.711, 46.25.725 through 
46.25.728, 46.25.730, 46.25.731, 46.25.733, 46.25.742, 
46.25.746, 46.25.751 and 46.25.752 and the repeal of rules 
46.25.743 and 46.25.744 pertaining to general relief at page 
2035 of the 1992 Montana Administrative Register, issue number 
17. 

2. The Department has amended rules 46.25.101, 46.25.711, 
46.25.725 through 46.25.728, 46.25.730, 46.25.731, 46.25.733, 
46.25.742, 46.25.746 and 46.25.752 and repealed rules 46.25.743 
and 46.25.744 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.25. 751 SELECTION OF MEDIGAL PROVIDER ( 1) The depart­
ment may through a managed care system or other means designate 
a medical provider to provide diagnosis and treatment of the 
serious medical condition for eligible persons. Pa·t~~ertt fer 
eeJ".-ieee t!! all •edieal previdere is een\ingent; en Me p!!'fliders 
war~ieipatien and eeeperatien with \be aonaged eare eentraeter. 
THE DEPARTMENT OR ITS MANAGED CABE COHTRACTOR SHALL, AT ITS 
REQUEST. BE INVOLVED IN THE OISCHABGE PLAHNING OF STATE MEPl~AL 
RECIPieNTS RECEIVING INPATIENT HOSPITAL CARE· IF REQUESTED. A 
HOSPITAL SUALL PROVIDE THE DEPARTMENT OR ITS CONTRACTOR 
REASONABLE ACCESS TO DISCHARGE PLANNING STAFF ANP MEDI~ 
RECORPS OF THE PATIENT. ACCESS TO THE PATIENT SHALL BE GBANTEP 
IN A TIMELY MANNER PRIOR TO p!SCHARGE OF THE PATIENT IF 
FEASIBLE. AFTER REVIEW BY THE DEPARTMENT· PAXMENT TO THE 
PROVIDER MAY BE PENIED IF li Ill DETEBMlNEP THAT THE o;ePABTMENT 
OR ITS MANAGED CARE CONTRACTOR WAS YNREASONABLX PENIEP ACCESS TQ 
THE PATIENT. MEDICAL RECORDS OR PISCHARGE PLANNING STAFF. 

Subsections (2) through (2) (j) (iii) remain as proposed. 
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AUTH: sec. 5.3-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-313 MCA 

4. The Department has thoroughly considered all 
commentary received: 

CQMMEHT: Are persons 55 years old also limited to four months 
of GRA'? 

RESPONSE: To be unemployable, they would have to meet the 
criteria specified in law. If they do not meet that criteria, 
they would be classified as employable with a time limit of four 
months of benefits or employable with serious barriers or 
temporarily unempl•~yable with six months of benefits in a 12 
month period. 

COMMEN't: Do benefits begin after 10 or 20 days of participation 
in the project work program (PWP)'? 

RESPONSE: Benefits for eligible individuals begin with the date 
of application. Issuance of benefits to employable individuals 
will be after 20 days of participation in PWP. 

COMMENT: When does entitlement to state medical begin? 

RESPQNSE: State medical coverage for eligible individuals 
begins with the first day of the month of ~pplication. 
Retroactive coverage for services received in any of the three 
months prior to application which remain the obligation of the 
household, is available. Individuals must be determined 
eligible for state medical for any retroactive months in which 
services were received. 

CQMMENT: How will infirmity be established in areas where no 
doctors will do infirmity reports? 

RESPQNSE: Presently, a person applying for general relief 
assistance (cash benefit) who claims to be infirm is sent to a 
local physician by the PWP vocational specialist. We have 
medical providers in all 12 assumed counties willing to do these 
exams. 

COMMENT: Does entitlement to state medical benefits end after 
four months'? 

RESPONSE: No, medical assistance is not time limited. 

CQKKENT: Will there be any exceptions to the •new to Montanan 
definition in ARM 46.25.101, such as individuals who are 
natives'? 

RESPQNSE: No, anyone moving to Montana who is a resident of 
another state just prior to the move is considered "new to 
Montana." 
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CQMMENT: Persons in need of medical attention will suffer 
because they cannot prove their infirmity to gain access to 
state medical benefits. 

BESPQNSE: A person applying for state medical does not have to 
prove an infirmity of any kind to be eligible. Eligibility for 
state medical is determined based on income and resources. If 
eligible, a person's expenses for inpatient and outpatient 
hospital services, physician services and prescribed drugs will 
be covered. Infirmity determinations are done only for the 
general relief cash assistance program. 

coMMENT: The proposed rule amendment, ARM 46.25.728(10), 
reducing benefits by $50 for three months for persons "new to 
Montana", violates the constitutional right to travel and equal 
protection as declared by the u.s. Supreme Court in Shapiro v. 
Thompson, 394 u.s. 618(1969). 

&ESPQNSE: The plaintiff in the Shapiro case was denied all 
benefits in a federal program (aid to families with dependent 
children) which was available in all states. A complete 
elimination of all benefits is a significant determent to one's 
right to travel. The restrictions in Montana's law is substan­
tially less intrusive. Only the amount of $50 is reduced from 
the regular benefit amount. In addition, unlike AFDC, state 
general assistance cash payments are only available in a limited 
number of states. 

QOMMENT: A singular definition of household in ARM 46.25.101 
(24) for general relief financial assistance and for general 
relief medical (GRM) assistance would not be beneficial. We 
should not tie persons who are not legally related to each other 
in terms of payment of medical bills. One definition would 
result in more fair hearings and even has a potential for 
further legal ramifications. 

ReSPONSE: Part (b) of the household definition in ARM 46.25.101 
(24) groups together persons who by choice or necessity are 
mutually dependent upon each other. Mutually dependency may be 
rebutted with a written statement by the individuals involved. 
In GRM cases, counties review any such statements prior to 
defining a GRM household. Use of such a stat8111ent would 
eliminate the threat of potential fair bearings or legal 
ramifications when using a singular definition of household for 
both financial and medical assistance. Instructions to staff 
will be changed to reflect this consideration. 

COMMENT: The rule permitting the department authority to deny 
pa}'IDent to a hospital over its inability to cooperate with 
individuals over whom the department has no direct authority or 
control is unbalanced and unfair. 
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RESPQNSE: The state of Montana has a contract with Managed care 
of Montana which gives the department all the authority and 
control necessary to manage this progr~ appropriately. 

CQMMEHT: The proposed rule, ARM 46.25.751, is flawed in its 
lack of any specific appeal process or mechanism. 

BESPQNSE: ARM 46.12.409 provides the provider with the right 
for a fair hearing when a provider has an objection to depart­
ment action$, 

COMMENT: The access to the patient by a managed care contractor 
can only be allowed when the patient's medical condition 
tolerates the intrusion and 11hen the patient freely consents. 
The term "access" is vague. 

RESPONSE: The department and Managed Care of Montana agree that 
the patient's llladica 1 con eli tion should be considered when 
determining when access to th~ patient is authorized, but access 
to the patient's records and access to hospital personnel should 
not be determined on patient's medical condition. Participation 
in managed care by state medical recipients is not optional, it 
is a requirement under ARM 46.25.741(3). 

C9MMENT: The department has no need for ARM 46.25.751, and no 
basis in law for its adoption as a necessary component of 
program administration. 

RESPQHSE: The last legislature mandated that the department 
develop cost savings measures for the state medical program. If 
the department is to achieve the cost savings that are mandated 
by this legislation the department must and has developed rules 
and regulations requiring both recipients and providers to 
cooperate with the program and its managed care contractor. The 
department needs the ability to make rules so the required cost 
saving can be achieved. 

COMMENT: Concerna have been expressed regarding the terms, 
"timely manner,., "access" and "prior to di•charge." (These 
terms were used by the department in alternatives to the 
proposed rule.) The terms are objectionable because hospitals 
must adhere to the demands without limit. 

RESPQHSE: Generally, 24 hours or one working day from the time 
managed care first makes contact is "timely." This is a 
standard time frame used by the department. This time frame is 
also used by many other providers of health care services. 

It is not unreasonable for the managed care contractor to have 
"access" to the recipient "prior to discharge" when the length 
of stay allows. The department also realizes that in some cases 
when the recipient.•s length of stay at the facility was short 
term and there aay not have been sufficient time or notification 
by the contractor of their involvement, access to the recipient 
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prior to discharge Jllay not occur. The departlllent does not 
expect the hospital to delay discharge of state Jlledical 
recipients beyond the patient's medical needs for the 
convenience of the govern~~ent. The wording of ARM 46.25.751 has 
been lllodified to address these concerns. 

5. The prov~s~ons of this rule notice, except for ARM 
46.25.751, are effective retroactive to October 1, 1992. The 
retroactive application of these rules coincide with the 
effective date of Senate Bill No. 10, which was passed by the 
July 1992 Special Session of the Montana Legislature. Due to 
time constraints, other work obligations of employees within the 
departlllent, the recent changes as a result of SB10, and the 
formal requir&Jilents i•posed by section 2-4-302, MCA, it was not 
possible to for.ally adopt the rule at an earlier date • 

.ft .2L. Rulelfe~er 

Certified to the Secretary of State Noyember 16 ' 1992. 
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NQTICE OF FUNCTIONS OF AQMINISTBATIVE CQDE CQMMITtEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: A4;iniatratiye Bules of Montana C~ is a 
looseleaf compilation by departaent of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montano Aaministratiye Register CHAR> is a soft 
back, bound publication, iasued twice-monthly, 
containing noticea of rules propoaed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statute• and rules by the 
attorney qeneral (Attorney Caneral' s opinions) 
and agenciea (Declaratory Rulings) issued since 
publication of the preceding regiater. 

Use of tbe Administrative Bules of Montana CARMl: 

Known 
Subject 
Matter 

statute 
NUllber and 
Departaent 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of -ch 
title which lists MCA section nUlllbers and 
corresponding ARM rule numbers. 
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The Administrative Rule• of Montana (AKK) ia a ca.pilation of 
~ating pezmanent rule• of thoae -ecutive agenciu which bave 
been designat..S by the Montana Adminiatrative Procedure Aot for 
inclusion in the AKK. The ARK ia updated through 
September 30, 1992. Thia table incl.udea thoae rule• adopted 
during the period September 1, 1992 through Dec.mbar 30, 1992 
and any propoa..S rule action tbat ia pencling during the past li 
liiiiOnth period.. (1 notice of adoption lllUSt be publiabed within li 
liiiiOntba of the publ.iahe4 notice of the propoaed rule.) This 
table daea not, however, include the contenta of thia iaaue of 
the Montana Adminiatrative aegiater (JDll) • 

To be current on propoaed an4 adopted rul~ing, it is 
neceaaary to cbeck the 12¥ up4ate4 through September 30, 1992, 
thia tabl.e an4 the table of content• of thia iaaue of the JIU. 

Thia table inclicatea the clepart:.ent :oa.a, title nUIIIber, rul.e 
nUIIIbera in aaoending orcler, oatcllpbraae or the aub::leot ~~&tter of 
the rule aD4 the page nlmlber at which the action ia publiabed in 
the 1992 Montana Adainiatrative Regiater. 

'l'MIJJSTJ!ATJ:C!I. Departeent of. Title ~ 

2.21.619 
2.21.803 
2.21.908 

an4 otber rul.ea • Bolidaya, p. 351, 1004 
an4 otber rule • Sick Leave Pun4, p. 353, 1005 
an4 otber rulea • Dialll:lil.ity an4 llaternity Leave • 
Sick Leave • Parental L-ve for State Bmployeea, 
p. 827, 2372 

2.21.5007 Reduction in Work Porce, p. 719, 2047 
(Public JMpl~a· :aetir-t Board) 
2.43.431 Purcbaae of llilitary Service in the Sberiffll' 

2.43.612 
:aeti~t Syat-. p. 466, 1132 
and otber rule• • Certifying Annual :BClefit Payments 
for Diatributing LliiiP SU. :&enefi t Xncr-••• to 
Meatana a..iclent Retirees, p. 1900 

(State ColllpClaation llu.tual Insurance Pun4) 
I an4 otber rules • Con.truction ~try Pr~um 

creclit Progr- • Cl.aaaifioationa and Jlatabliallllant of 
.Pr..tua Rat••· p. 257, 907 

HDJ:CQLTQII. PGVhMPt of. Title 4 

4.5.109 an4 other rule a-porting Procedure• Pield 
Jlvaluation. - Council .llppoinbilleD.ta for the Noxious 
weed TrUat Pund, p. 1440, 1861 
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STATI AQDITQi. Title 6 

I·III 

I·IV 

:Rule• Impl-ting the Second Tier of the Limited 
Offering ~tion, p. 354, 1~06 
Prohibiting Unfair Di•criaination for Previou.ly 
UD.in.ured Pereonal Auto.obile ID8urance Appliaante, 
p. 2436 

crwpo. Dfl!4rtmnt of, title 8 

(Board of 
I 

Alternative Bealth Care) 

I 
8.4.301 

Direct BD.try IU.4wife Bduaation Stanc1arc18, p. 2225 
LiaeD.8ing by Bzam for IU.4wivee, p. 1282, 2048 
and other rule• • Pee• • Direct BD.try IU.dvifery 
Apprt~~~.ticeehip, p. 2106 

(Board of ArahitecU) 
8.6.407 B7••1Dation8, p, 721, 1468 
(Board of Chiropractor•) 
8.12.601 and other rule• • Application• • "X••inetion • 

unprof .. eional COD.duct • DefinitiODe, p. 1542, 2131 
(Board of Dc1ti8try) 
8.16. 601 and other rule• • Introduction • Dt~~~.tal Awdliariee • 

~ - Lic811.8Ure by Cre4entiale • Unprof .. eional 
Conduct • Qualifying Stand&rc18 • nt~~~.tal Awdliarie• • 

8.17.501 
8.17.702 

8.17.808 

D~turiet IDterna, p. 2229 
Pee Schedule, p. 725, 1469 
and other rule• • Rcl.-1 - Continuing Bducation • 
Continuing BducatiOD for the Practice of nanti8try, 
Dental Hygiene and D~turit.ry, p. 2236 
and other rule • Prior :Referral for Partial Denture• 
- ID8ert x...diate Denturee, p. 723, 1177, 2132 

(Board of Bearing Aid Di~eere) 
8.20.401 and other rule• • Traineeehip ~ir...nt• - P••• • 

Reaorc1 :Ret~tiOD • Unethical CODduct • CCIIIIPlainte -
Di8ciplinary Act10D8 Teeting Proae4ure• 
COD.tiDuing Bducational :Requir-te - RotificatiOD -
DefiDitiODe • I'ODUt of Bill• of Sale - Contract• and 
P\u:cllule Agre=rte - Inactive Statue, p. 1284 

(Board of Bar•• being) 
8.22.601 and other ru1.. General Provi8iODe • being 

Secretary • Veterinariaae - General ~ir-t• • 
General J;ul.. • Duti.. of the LiceD.8ee - Br.at.age, 
Kinue Poole and Ca.ai88iona, p. 1077, 1605, 1862 

(Board of Lanc18cape Architect•> 
8.24.409 r .. Schedule, p. 265, 912 
(Board of -.&cal ltaain.ere) 
8.28.402 and other rul .. • DefiDitiona • Applicati01l8 - Peee 

and aea ... l• • ae&cti~tion of lDactive or Inactive 
:Retire Licen... - Verit:icat10D8 - •-•· p. 356, 
1607, 2050 

8.28.1505 Pee•, p. 1784, 2375 
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(Board of Ruraing Hom. Adminiatratora) 
8.34.414 aDd other rulea Jtxam1nationa • Definitions 

(Board of 
I 
(Board of 
8.39.502 

Applications, p. 1903 
Occupatioual Therapiata) 

Therapeutic Devices, p. 1, 1008 
Outfitters) 

and other rules Licensure Qualifications 
Applicationa Renewala Tranafer of Liceuse, 
p. 1292, 2376 

(Board of P~~cy) 
8.40.401 and other rulea - Definition• - Patient Records 

8.40.404 

8.40.404 

Prospective Drug Revi- - Patient CoWlBeling, p. 2439 
and other rules Pee Schedule 
- Wholesale Drug Distr:lbutorl!l Licenaing, p. 1178, 
1754, U35 
aDd other rulea 
p. 267, 831, 1608 

Pees Pharmacy Technicians, 

(Board of Private Security Patrol Officers aDd Inveatigatora) 
8.50.424 aud other rulea Temporary Balployment without 

Identification • Type of Sid-zm · Regulation• of 
Uniform, p. 178, 1236 

(Board of PUblic Accountauts) 
8.54.402 aDd other ru1ea B:uminations Education 

8,54.904 
Requirement• • Peea, p. 1184, 2136 
aDd other rulea Report• Alternatives and 
ax..ptiona - Reviews and 2nforcement, p. 1131, 2138 

(Board of a .. l Batate Appraiaers) 
8. 57_ 401 aDd other rule - Defini tiona 

8.57.406 
Appraiaal Bxperience, p. 2443 
and other rulea · Courae Requir-.nta - Peea -
Complaint Proceas Reciprocity License and 
Certificate Upg'rade and Downgrade, p. 1082, 16l.2, 
2060 

(Board of a-lty Regulation) 
8.58.406A Application for License · Salesperaon and Broker, 

p. 1545, 2274 
(Board of Sanitarian.) 
8.60.406 aDd other rulea Blllployment b.sponaibilitiea 

bgiatration Certificate• Renewal• and Peea 
Continuing Bducation Sanitarian-In-Training 
BnTiromuntal Sanitation, p. 360, 1613 

(Board of Speech-Language Pathologists and Audiologiats) 
8.62.402 aud other rules Definitiona Supervisor 

Responsibility - Schedule of Supervi8ion • Won· 
Allowable Punationa of Speech Aidea • Pullctiona of 
Audiology Aidea, p. 1295 

(Building Codea Bur .. u) 
8.70.101 aud other rulea- Incorporation by Reference of Code• 

and Standar4B, p. 111, 1133, 1351 
(Financial Diviaion) 
I Credit Uniona, p. 1786, 2465 
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8.80.307 Dollar AII!Ounta to Which Couaumer Loan Rates Are to be 
Applied, p. 968, 1353 

(Board of llillt Coutrol) 
8.86.301 Regulating the Calculatiou of the P~ice of Claaa XI 

and III llilk Paid to Kilk P~oduce~• Bach llonth, 
p. 1788, 2377 

8.86.301 
(Board of 
8.91.101 

P~icing aulea • Claaa X Wboleaale P~icea, p. 1194 
County P~inting) 

and other ~le - Organization of the Boa~d - Official 
Publication• and Legal Ad~tiaing, p. 184, 1012 

(Local Qov~t Allaiatance :Division) 
I AdllliDiat~ation of the Treaa~e State BDclotaent 

hogr- ('l'SBP) , p. 2323 
8.94.4001 and o~ ~lea - lJIIpl-tation of the State Single 

Audit Act Criteria for the SelectioD of an 
IDdepeDdent Accountant/Auditor C~ite~ia for 
Bxecuting a Contract with an IDdependcl.t Accountant/ 
Auditor - Audit aDd Reporting Standards, p. 727, 1354 

(B~ of Xnveat.e:D.ta) 
I·DI and other rules - llwlicipal Pinance Conaolidaticm Act 

- Rulea. Ialpl-ting the DITDCAP P~-· p. 1715, 
2275 

8.97.1410 &Dd other rulea • ca.mercial and ~lti·P~ly Loan 
P~- - Qcle~al Requir-ta - Te%aa and Loan 
Liaita • Offering Checkliat - IDveabazl.t Policy, 
Crite~ia and P~efer&Jl.cea IDtereat • Incentive to 
PiD&Dcial IDatitutiOD fo~ Small Buaineaa Loan 
Pa~ticipation, p. 2546, 1014, 1470 

(Science and Teclmology Devel~t Board) 
I-V S .. d Capital Project Loana to VeDture Capital 

Ca.peniea, p. 1791 

IDOC1TIQI. Title 10 

(Superintendent of Public IDaauctiOD) 
10.6.101 and other ~ea • School C011troveray C011teated C&aea 

Rule• of Procedure, p. 2110 
10.10.301 and o~ rule• - Regular aDd Special BducatiOD 

TuitiOD, p. 832, 1365 
10.10.301 aDd other rulea - Special Accounting P~aoticea, 

p. 2334, 209, 1238 
10.16.1108 and other rule• 

Proaedurea, p. 1442 
Special Mucation Co-plaint 

10.16.1705 Supe~i•o~• of Special aducatiOD Teachers, p. 1970, 

10.20.202 
10.22.104 
10.41.101 

2550, 1360 
Poundatioa Payments, p. 1447, 2142 
Spead!ng and aeaerve Lt.ita, p. 1449, 2143 
aDd other rv.lea - Vocational Kduoation General aulea, 
p. 1795 

10.44.201 and other ~lea • Secondary VocatiOD&l Bducatioa 
P~gr- llequi~-ta, p. 1725, 2144 

22 ·11/25/92 



-2595-

10.44 .102 and other rule• • Vo·Bd Weighted Coat Funding, 
p. 970, 1756 

(Board of Public Bduoation) 
10.51.104 and othllr rule - R.esponsibility Aaaignad by Statute • 

Board Staff, p. 1451 
10.55.601 Accreditation Standards; Procedures, p. 839, 1471 
10.55.703 and other rulaa • Certification and Duties of 

Building Level Adminiatrators Adminiatrative 
Peraonnal, p. 280, 1137 

10.56.101 Stud.aDt Aaaas-t, p. 975, 1472 
10.57.210 Teacher Certification • Bealth ~•in•tion, p. 838, 

1473 
10,57.405 Claaa 5 Proviaional Certificate, p. 846, 1474 
10.58.528 Bn4ora-t of Computer SciaDce Teachers, p. 840, 

1475 
10.66.201 and other rulaa Bxtarnal nipla-a Progr .. 

Operations - Bligihility - BDroll.JQnt • R.ecords • 
llon·Ca.plation of Progr- • Mulual IIMport, p. 842, 
1476 

10.67.102 Wit:llholding of Pund8 for Ron-accredited Statua, 
p. 364, 1142 

I'NWjt SQVICIS. J)epartpept of. Title 11 

I·X 

11.2.212 
11 • .2.401 

11.5.607 

11.5.1002 
11.12.101 
11.12.606 

11.17.101 
11.18.107 

Block Grant Pa~t of Day Care B&Dafita, p. 751, 
1863 
Pair Baariaga, p. 739, 1366 
and other rule - Local Service Area• • Local Youth 
Sarvio .. AdYiaory Counci1a, p. 1831 
and other rule niacloaura of Caaa R.acords 
Containing R.aporta of Child Abuse or Ragleot, 
p. 1829, 2378 
nay care aatea, p. 1908, 2379 
and other rules • Youth Care J'aciliti .. , p. 2325 
and othllr rule - Praachoo1era in l'oatar Care - nay 
care BeDafita, p. 744, 1367 
and other rulea - Youth netaDtion l'acilitiea, p. 1813 
and othllr rulea • Lio-.ing of c-un1 ty JloMoa for 
the :Denolos-a.tally and Phyllically niaablad, p. 741, 
1197, 2277 

r:IQ. JJLPLIQ. liD png. Dwpart=nt of. Title 12 

I-VI 

I·VI 
I·XII 
12.6.901 
12.6.904 
12.6.904 

12.6.1502 

n.v&los-a.t of State Par:U and Piahing Ace••• Sitaa, 
p. 1841, 2382 
Shooting a&nga n.vel~t Grant&, p. 290, 1143 
and other rulaa - laloonry, p. 1833, 2381 
Water Safety R.agulationa • Clearwater :a.iYer, p. 1727 
Clonre of Plillt Creek Balow the Daa, p. 1844, 2380 
llalargaDey beudBiel't • Cloaing l'lil1t Creak Balow the 
n-, p. 1757 
aDd other rul .. • a..& Par.m8, p. 367, 1017 
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1DL'1'1 MD BIIUIP'PPP'T\L SCIIItCJIS. Departpept ot. Title 16 

I Categorical bcluaion fraa BJ:S bquir-ta for State 
a.volvi~g PuD4 LoaD Aaaia~ce for waat--.ter 
ay.t ... , p. 468, 1239 

I-VI Batabliai:UDg Proced'IU'ea for Local Water Quality 
Diatrict Pro9r- .approval - Procedure• for Ciln.nt~ 
bforc-t Authority to Local Water Quality 
Diatr~cta, p. 2445 

I-VI _ Jlinlaa S~darl!a for On-Site Suba'IU'face waat--.ter 
Treaa..Dt, p. 513, 2148 

16.8.1004 aDd o~ rulea - ~corporati~ Pederal Regulatory 
Cballgu for the Air Quality B'IU'-~, p. 2243 

16.8.1304 aDd other ~lea • Air Quality - Major Op~ Burn~ 
~c• Reatricticaa Air Quality Per..it 
.applicatlca/Operatlon Fee Aaa••-t Appeal 
PJ:oceduz'ea - Air Quality Op&ll lhlrlliDg J'eea, p. 1300, 
1453, 2061 

16.8.1307 aDd other ~lea - Air Quality • Op&ll Burn~ Per..it 
P .. a for CODdi ticaal aDd lillerg&llcy Op&ll Bur!lbg 
Pac.ita, p. 1732, 2285 

16.8.1903 Air Quality • Pac.it ••••· p. 1730, 2390 
16.14.201 aDd other ~lu - SOlid aDd Bas&Z'dalq Waate - JUDlt 

Vehiclu, p. 762, 1370 
16.16.101 ~ other ~1•• • Subdiviaica Review aDd •••• • Pee 

bquir-ta for SubdiviaiOD Applioati~, p. 1556, 
2145 

16.20.401 aa4 other ~lea - Pl&D aDd Specification Review for 
811&11 water ~ Sewer Sya~ aDd Revi- •••• • 
Prillbg of Water Walla, p. 505, 2152 

16.20.602 aDd other ~laa • S'IU'faca Water Quality StaDdarda • 
•onclagradatlca Policy, p. 501, 2064 

16.20.1303 aDd other ~lu lkm.~ Poll~~t Diacllarge 
BU.alDation Syat- ~ Pratream-t blu, p. 471, 
1241 

16.28.1005 TUbercu1oaia ~trol Raquir...ota for -.p1oyeea of 
sclloola aDd Day car. J'aci1itiu, p. 1303 

16.44 .102 aDd other rulea • B.asardou.a Wute • B::lportatiOD of 
Bas&Z'dalq Wuta • BSB Cluter I Jtegulati~. p. 2330 

16.44.102 &Del other ~1•• - SOlid &D4 Basardoua Waata • Wood 
Preaerv~ Operaticaa, p. 1547, 2162 

16.44 .102 aDd other ~lu • SOlid IIDd Ba•ardoua W&ata • Boiler 
&Del ~trial PurD&ca (BIP) a.gutationa, p. 2567, 
445, 1911 

16.44.202 &Del other ~lu • Basarc!oua Waate - DafiD.itiona 
Related tc Bas~• Waate RegulatiOD - Requi~ta 
for CoaDtiD.g Bas&Z'dalq waataa Ia~oe &Del 
Bffacti?& Data of P~ta, p. 1736, 2164 

22-11/25/!12 MOD~ Adainiatrative aagiater 
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TIAISPOJl'l'ATl:OII. DGArtuat of. Title 18 

18.7.105 and other J:'Ule • BIJ.CZ'OacbatD.t of Kailboxes and 
•..-paper Delivery Boxts on Highway Righta·of·Way, 
p. 1198, 1868 

COIIJIC'l'l:QIJS AIIJ) J1Q1WT SJUICIS. pmpart-pt of. Title 20 

20.3.202 and other J:'Ulea - Definition• • Organization and 
llaD&g--t Peraozmel Staff DevelopiiiiDt az:td 
Certification Stvtl:l Tr-blleJ:I.t C~t 
Requir--ta, p. 849, 1477 

20.7.201 az:td other rulea • Reaic!Clt bimburaament at Camnmity 
CorrectiODal CeDtera, p. 1454, 2286 

20.7.1101 CODc!itiOD8 on Probation and P~ole, p. 977, 1482 
20.14.302 and other rule• Application for VolUDtary 

Adaisaiona to the IIOXI.taD.a State Hospital, p. 979, 
1483, 2287 

20.14.501 and other rulta • Certification of ltmltal B-lth 
Profeaaional Peraona, p. 865, 1485 

JJJSTXCJ. Dapart=ent of. Title 23 

I Drug Abuse ataiatance Jldu.cation (DUB) Tru.at I'UDc!, 
p. 2452 

1:- XX P-ce Officer Stanc!a:l:'t!8 and Training • Public Safety 
C~icatiODS Offictra, p. 1086 

I·V lnveatigative Protocol l:ly the ~tllellt of Justice 
in tht Perfor.aDce of ita Inveatigative 
Resp008!bilitiea, p. 2117, 2466 

1.3.206 and other rule• • ~t of IIOdel lt&llea and l'orJU 
Attachtc! to tht Jloc!tl lt&llea, p. 770, 1242 

23.7.105 &D4 other rule - Adoption of the Umifor.a Fire Code, 
lnttrD&tiOD&l CcmfereDce of Building Officiala • 1991 
Jldition of the UI'C Stanc!arc18, p. 1202, 1759, 2074 

23.12.101 &D4 other J:'Ulea ~aa.nt of Justice 
S~sat1on of Cr~l Kiatory lnfo-tion 
Collection • JJipl-tation of an Arre8t lllalbtring 
Syat-, p. 2246 

23.14.404 P-ce Officera Stanclarda &D4 Training, p. 2450 
23.17,314 Ph:yaical Perfor.aDOe Rtqldr-ta for the Ba.aic: 

courae, p. 1457, 2075 

LAB01 AIIJ) DJWST&f, PGArt=ent of. Title 24 

24.11.475 Um.-pl~t Inaurance Approval of Training, 
p. 1570, 2076 

24.11.813 and other rulea • Wbat ia Claaaified aa Wagea for 
PUXpoaea of worltera' ComptllAtion &D4 t1Dt111plopumt 
l:naurance, p. 2344 

22·11/25/92 
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24 .11. 814 an4 other rule • What ill Claaa1fie4 aa Wagea for 
~o•e• of Worltera• COIIIIPena&tion an4 tlxl.-playment 
Xnaur~ce, p. 1577, 1949, 2211 

24.16.9007 Prevailing Wage Rate• BuildiDg C.a.truc~~on, 
p. 873, 2165 

24.29.706 Bxclull1021.11 f=m the Definition• of llllpl~t in the 
UZUIIIIployment Inaur~CII and WOrlte%'11' C~ation 
Acta, p. 1573, 1948, 2250 

STAD LUJDS, D&artmmt of, Title 2§ 

I-:r.I 

26.4.301 

allgulationa for Poreat Practice• in the Stre ... ide 
Manag~t Zoae, p. 2252 
and other rule• - aii!JU1ation of Coal and Ur~iua 
lliDing ~d ProapectiDg, p. 2260 

LrviSTQCl. pepartpept of. Title 32 

32.2.401 ~•i tiOil of a ,. .. Pertaining to :tn.pection of ca­
J'aEa ADiaala, p. 2348 

DTIJUL IISOQRCIS UP CQMSII.VATJ:OIJ. Department of. T1t1e 36 

J:-VII Requiring KeaauriDg D~icea oa wateroouraea 
Ideatified •• Cbranioally Dewatered, p. 2454 

36.12.101 and other rulea - DefiUitioua - J'orma - Application 
Special Peea, p. 874, 1615 

36·.12.1010 and other rule Defiuitioua Jl.ejection, 
lladifioation or ConditiouiUg Perait Applioatioua 1u 
the .uaaelabell River, p. 519, 1396 

(Board of oil and G&a couaervation) 
I-XVJ:I 'DDderground Injection Control l'X'o!J;t .. for Claaa II 

Injection Walla Under the J'ederal Safe Drtultiug Water 
Act (~). p. 521, 2171 

36.22.302 an4 othe%' rulea - Def1Ditioua - Baading of Oil and 
G&a Walla -~ - wen Pl119'!JiUg 1equir-ta -
bferral of AdiW!.iatrati'N llatt:era, p. 1950 

I Pictorial Inf~tion a.quir-ta, p. 296, 1760 
I·II IUid othe%' rule - Puel Coat SurcMr!Je - te.porary Jl.ate 

Jl.eductioua - DefiniJlg -.11 .. •, All Regarcl1Dg JIQtor 
Cerriera, p. 2121 

I-XII IUid othe%' rul .. - •atallliabing Policy Guidelinea on 
Integrated Lllaat Coat aeaource Planning for •lectric 
Ut:iliti .. in JIQntau. - cog-eration IUid Small Power 
Production, p. 1846, 2269 

38.5.3345 Cbange In Cuatomer'• Interezcbange carrier• 
Deferring of I:llpl-tation ~til J~uary 1, 1993, 
p. 298, 1400 
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RIVBHQI. pepartm&nt of, Title i2 

I 

I 

I-II 
I-II 
I-III 
I-IV 

I-V 
42.2.201 
42.11.211 
42.12.122 

42.14.102 
42.14.102 
42.15.112 

42.15.116 
42.15.116 
42.15.118 
42.16.104 
42.17.112 
42.17.301 
42.18.105 

42.19.i02 

42.20.454 
42.21.106 

42.22.101 

42.22.103 

42.23.211 

42.24.102 
42.31.110 

42.31.110 

42.31.404 
42.32.104 

42.38.101 

Pelinquent Tax Accounts and Non-Collection Actions, 
p. 532, 1243 
Imposition of Generation-Skipping Transfer Tax, 
p. 535, 12i6 
Liquor Licenses, p. 778, 2192 
and other rules -Liquor Licenses, p. 537, 1244 
Valuation for Ca.mercial Property, p. 1955 
Recycled Jlaterial as it Applies to Income Tax, 
p. 783, 2196 
Forest Land Property Taxes, p. 1227 
Taxpayer or Licensee Lists, p. 1460, 2077 
and other rules - Liquor Pivision, p. 1998 
and other rules - Suitability of a Pr..U.ses for 
Liquor Licenses, p. 544, 2187 
and other rules - lliscellaneous Taxes, p. 2350 
Accommodations Tax, p. 1739, 2393 
and other rules - Income Tax Returns and Tax Credits, 
p. 2005 
Net Operating Loss Computations, p. 2023 
Net Operating Loss Computations, p. 775, 1245 
Bz41111pt Retir-ent Limitation, p. 2353 
Interest on Unpaid Tax, p. 2012 
and other rule - Withholding, p. 2014 
and other rules - Bstilaated Tax Payments, p. 1988 
and other rules Montana Appraisal Plan for 
Residential and C~ercial Property, p. 1221, 2078 
and other rules - Property Taxes for Low Income 
Property - Energy Related Tax Incentives - N­
Induatrial Property, p. 2016 
Market Value for Property, p. 1207, 1763 
and other rules - Property Taxes for Market Value of 
Personal Property, p. 1971, 2394 
and other rule Si tua Property for Centrally 
Assessed Railroads, p. 2356 
and other rules Property Taxes for Centrally 
Assessed Property, p. 1959 
and other rules - Corporation License Tax Piviaion, 
p. 1209, 176i 
and other rules - Subchllpter S, p. 1741, 2395 
and other rules - Untaxed Cigarettes ODder Tribal 
Agreements, p. 1994 
and other rules - Untaxed Cigarettes Onder Tribal 
Agre.-.nts, p. 1217 
Bmergancy Telephone Service Pee, p. 2010 
and other rules - Resource Ind-ity Trust Taxes, p. 
1203, 1766 
and other rules - Abandoned Property, p. 17ii 

22-11/25/92 
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SICIB'l'MT Ql STI.TB. Title 44 

I-tt Voti.JI.g by l'acaiaile h'~a8lcm for ~era of the 
united State• Military Sexviae, p. 14£1, 1870 

1.2.419 Piling, C0111pi1ing, Printer Pickup and Publication 
Schedule for the JkmtaDa AdllliDiat:rative Jlegiater for 
1993, p. 2270 

CCOIIUliaaicmer of Political P:r:aatia .. ) 
44.10.331 Liaitationa on aeaeipta for Political Committee• to 

Legialative CaQdld&tea, p. 389, 1871 

SOC:IAL »JJ) !DUJLI'l'ATIOB SpYICIS. Qepartmnt of. Title 46 

I 

I 
I 
I-VII 

I-VIII 
1-:z::t, 

46.2.201 

46.£.102 

46 .• 10.105 

46.10.302 

46.10.305 

46.10.403 
4£.10.404 
46.10.409 
4£.10.823 
46.12.501 

46.12.515 

4£.12.5£5 
4£.12.570 

46.12.801 

4£.12.1222 

46.12.3803 
46.12.3803 

22-11/25/92 

and other rule• - J:idll Count and Barly Pe:riodic 
Screening Diagnoaia and h' .. tment Service&, p. 2359 
Statiatical Sampling Audita, p. 2272 
At-aiak Child Care Progr._, p. 1089, 1767 
and othe:r: rule• - Ta:r:geted C.ae ltallag-t for 
Childrea and Adoleaceota, p. 548, 1248 
Paaaport to Bealth Prograa, p. 998, 1231, 2288 
lledicaid Bome and C~i ty Serviau for Peraon• Who 
are IJevel~tally Di.abled, p. 880, 1490 
and other rule• - 'B-ring Procedure& for bdiaaid 
P:r:ovide:r:a, p. 1094, 1496 
and othe:r: rule• VoaatiOD&l a-habilitation 
Bzteaded Blllployment a.11d Iz:tdeptiDdent Living Program8, 
p. 130£ 
and othe:r: :rule• - Aid to Pamiliea with Dependent 
Children Diaqualifiaaticm fo:r Fr&Qd, p. 1464, 2080 
Aid to l' .. iliea with Dependent Children Provision for 
Living with a Specified Relati'", p. 899, 1247 
and other rule& - AI'DC Standa:rd8 of Aaaiatance, 
p. 2025, 2396 
AI'DC Standar48 of Aaaiatance, p. 985, 1494 
Title IV-A Dey Care for Children, p. 2125, 2469 
TraDBitiODal Child Care, p. 1750, 2200 
Self-Initiated Mucation or h'aini.JI.g, p. 2460 
and othe1' rule - bcluaiOD of Jledicaid Cove:r:age of 
Infertility Tre&t..Dt Servioea, p. 982, 1105, 1401 
and other :rule - lledioaid Cove:r:age of bapiratory 
Care - Chem.cal D~cy and Chiropractic Service• 
for Children in 1:148 CouDt/Barly and Periodic 
Screening Diagnoda and Treataent (DSDT) Prog:r: .. , 
p. 902, 1402 
and othe:r: rule8 - Pri,..te Duty brai.JI.g, p. 2127 
and othe:r: :r:ulea - Jlediaaid Paymanta to lllel:ltal B .. lth 
Centera, p. 991, 1404 
and other nlea - l)urallle Jlec1ical •qui]i11118Dt, p. 1129, 
1872 
and othe:r: :r:ulea lledicaid Jrurai.JI.g Pacili ty 
aet.bura-t, p. 1106, 1617 
Kedioally Reed¥ IDea.. Standard8, p. 2033, 2398 
Jlediaally Reed¥ IDea.. Standard8, p. 905, 1256, 1405 
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46.13.201 and. other rules Low Income Bnergy bsiatance 
Pro~.-, p. 1580, 2201 

46.25.101 and other rules - General Relief, p. 2035 
46.25. 727 and other rule - General Relief bsistance - General 

Relief Medical, p. 896, 1407 
46.25.742 Bligil:lility Requir-.nta for Qeneral Relief Medical, 

P• 7871 1257 
46.30.1501 and other rules - Child Support, p. 403, 1648 
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House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, c~ittees and councils of state gov~t take 
positive action to attain gander balance and proportional 
representation of •inority residents to the greatest extent 
possible. 

one directive of BB 424 was tlult the Secretary ot State 
publish aonthly in the JfaDt.Da ~ti- .lilllgUter a list 
of appointees and upcoain; or current vacancies on those 
boards and councils. 

In this issue, appoint.ants .ade in october, 1992, are 
pulllillhed. Vacancies scheduled to appear troa Deceaber 1, 
1992, through February 28, 1993, are also listed, as are 
current recent vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
nu:aber of .-.bers to be appointed and qualifications 
necessary. 

Each •onth, the previous :aonth's appointees are printed, and 
current and upcoaing vacancies for the next three aonths are 
pulllillhed. 

~ship on boards and co.aissions changes 
constantly. 'l'be follovill9 liate are current as of 
Moveaber 4 1 1992. 

For the aost up-to-date intor.ation of the status of 
Mllberllhip, or for aore detailed iDto~tion on the 
qualifications and requira.ents to serva on a board, 
contact the appointing authority. 

Montana Administrative Register 22-11/25/92 
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