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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment cof ) 
ARM 2.43.612, 2.43.613 and 
2.43•614 in order to comply with ) 
new statutory deadlines for carti-) 
fying annual benefit payments for ) 
distributing lump sum benefit in- ) 
creases to Montana resident ) 
retirees ) 

TO: All Interested Persons. 

N9TICE OF PROPOSED AMJND­
MENT OF ReLES GOV~I·G 
LUMP SUM BENEFIT PAYMENTS 
TO IN-STATE RESIDENT RE­
TIREES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on November 25, 1992,· the Public Employees' Retire111ent 
Board proposes to a111end ARM 2.43.612, 2.43.613 and 2.43.614 in order 
to comply with new statutory deadlines for the certification of 
annual benefit payments to the state treasurer and for the 
distribution of lump sum benefit adjustments to eligible retirees. 

2. The rules as proposed to be amended provide as follows: 

2.43.612 ELIGIBILITY FQR ANNUAL BENEFIT ADJUSTMENT (1) All 
benefit recipients who maintain Montana as their official residence 
and who received at least one monthly benefit payment on or before 
December 31 of the preceding calendar year will be eligible for the 
annual benefit adjustment. 

(2) For purposes of determining residence, eligible recipients 
will include those retirees (or their surviving beneficiaries 
receiving a continuing monthly benefit) who: 

(a) have continuously maintained a Montana mailing address 
both for payment of monthly benefits and for mailing annual tax 
information statements since their effective retirement date, or 

(b) have provided acceptable certification of Montana residency 
to the board. 

(3) On or before FebrHary January 1, certification forms will 
be mailed to those recipients who must provide certification o! 
residency. The certification !arms will be mailed to the current 
information address on file with the Public Employees' Retirement 
Division. Recipients not returning satisfactory certifications of 
Montana residency by Herdt Februaz::x 1, will be considered non­
residents for the purpose of determining eligibility for the annual 
adjustment to be made during Hey ~ of that year. 

2.43.613 CALCULATION OF ANNUAL BEHEFIT ADJUSTM~NT (1) The 
annual adjustment payment mac:l11 to each eligible recipient of a 
monthly benefit paid by a retirement system administered by the 
Public Employees' Retire111ent Board shall be a percentage of the 
gross annual benefit received by the eligible retiree (or their 
eligible beneficiary) in the prior calendar year. 

(2) Each calendar year, a uniform adjustment rate factor will 
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be determined for each retirement system. The percentage rate for 
each system will be the ratio between: 

(a) ~e •~al eft~el beftet~•• pei~ ~a ell eli9ible raeipian•• 
in •he prier ealen•ar year en• 

flilt the amount appropriated for the retirement adjustment in the 
current calendar yearT ADQ 

Cbl the total annual benefits paid to all eligible recipients 
in tbe prior calendar year. 

(3) The annual adjustment shall be made to each eligible 
recipient in a sinqle payment which will be combined with the 
regular May MAt£b benefit. (Mer ~ benefits are mailed on or 
before the last business day of Hey~-) 

2. 43.614 ANUUAL CQTIFICATION OF PEHSION PAYMENTS BY LOCAL 
POLICE AND FIRE PEHSION PLANS (l) On or before Januaey 1 of each 
year, the public employees' retirement division will mail annual 
certification forms to the boards of local police and fire pension 
systems operating under the authority of either Title 19, Chapter 
10 or Chapter 11, MCA. 

(2) The gross a~nount of public pension benefits paid during the 
preceding calendar year must be certified to the retirement division 
on or before Februaey 1~ of each year. 

( 3) Any local pension board not meeting an annual deadline 
will not have their pension payments included in the board's 
certification to the state treasurer of total annual pension 
payments made during the preceding calendar year, nor will the plan 
receive an allocation of the general fund appropriation made for the 
purpose of providing annual pension adjustments to eligible instate 
resident retirees during that year. 

J. The rules are proposed to be amended in order to comply 
with new statutoey deadlines enacted during the first special 
session of the 52nd Montana Legislature. SB 1 which was enacted 
during January 1992 requires certification of annual benefits to the 
state treasurer no later than February 15 of each year and payment 
of lump sum adjustment payments to in-state resident retirees not 
later than April 1. Alllendments proposed to all three rules provide 
earlier deadlines which are necessary due to the new, earlier 
statutory deadlines. 

In addition, the aJDendment to sections 2 (a) and (b) of ARM 
2.43.613 clarifies that the calculation is to be made using total 
amount appropriated as the numerator of an equation and the total 
annual benefits paid to all eligible recipients as the denominator 
of the equation. The proposed amendment simply switches the order 
of the current (a) and (b) since the numerator of an equation is 
usually stated first. This amendment is for clarification purposes 
only and does not chanqe the actual manner in which the uniforlll 
adjustment rate will be determined. 

4. Int.rested parties may submit their data, view or arguments 
concerning the proposed adoptions or amendments in writing to Mark 
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cress, Acting A~inistrator, Public Employees' Retirement Division, 
1712 Ninth Avenue, Helena, Montana 59620, no later than November 
6, 1992. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request for a 
hearing and submit this request along with any written comments he 
has to Mark Cress, Acting Administrator, PUblic Employees' 
Retirement Division, 1712 Ninth Avenue, Helena, Montana 59620, no 
later than October 15, 1992. 

6. If the agency receives requests for a public hearing on the 
proposed adoption from either 10% or 25, whichever is less, of the 
persons who are directly affected by the proposed adoption; from the 
Administrative Code committee of the legislature; from a 
governmental subdivision or agency; or from an association having 
not less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be 2, 650 
persons based upon the number of active members in the PERS covered 
by these rules per the 1990 actuarial valuation of the PERS. 

7. The authority for the rules are found in sections 19-3-
304, 19-5-201, 19-6-201, 19-7-201, 19-B-201, 19-9-201 1 19-12-203, 
19-13-202, and 19-15-101, MCA, and the rules implement 1992 
amen~ents to the provisions of 19-15-101 and 102, MCA. 

Board 

ef Legal counsel 

Certified to the Secretary of State August 28, 1992. 
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to examinations and the pro­
posed adoption of new rules 
pertaining to definitions and 
applications 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 8.34.414 
EXAMINATIONS AND THE PROPOSED 
ADOPTION OF NEW RULES PERTAINING 
TO DEFINITIONS AND APPLICATIONS 

1. On October 16, 1992, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
amendment and adoption of rules pertaining to nursing home 
administrators. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

•a 34.414 EXAMINlTIQNS (1) E~nations 
administered in May and November of each year. 
fer ~aeeiee shall ee filed at least 39 days 

wftieh shall aet Be ref~~e4. 

will be 
A!! &J'J'lieatieft 
11rier ee !!he 
l!'eerttireei fee. 

(2) A si~ed J'h,sieiaft's seaeemeftt dated wiehift 69 ee)s 
ef applieatieft attestift! te aJ'J'lieaftt 1 S J'h1Sieal aed mefttal 
health will ee aeee11ted as eoideHee that the l!l!'J'lieaBt is e£ 
se~d !'hysical l!lftd mefttal health. 

13) ~e iHat~etieft aftd eraiftift! 11reoided e' seetieft 39 
9 39111) (e) I t!SA, shall iftelHde sHeeess£Hl e~letieftl e£ at 
~ 

Ia) 69 el!lllester hBHrs er 99 ~areer hBHrs iH !Hi 

aeereSiteS eelle!e er ~iwersit~ e~ gra&Hatieft fr8M a 
naeieBelly aeeredite4 aeheel ef a~raia!, 

(el er the e~ioale!!t edmeatieft, erail!ift! l!lftd ~erieHee 
J'reoided l!ly seel!ieft 31 9 391 (1) (e) I tfel:, IIMSt iHelHde ae leaee 
1 ,ear BHt e£ the laet 3 yeare ae aft aseistl!lftt a~Histrater 
~r Si•eeter ef ~rsiag, er a Ofte )ear iste~aeftip with a 
lieeDee8 ft~raift! heme &~Bietrater. There must ee 
~erifieatieft ef tfte t~e e~leteS, and a ~eeemmendatien ebat 
tfte applieaft~ he lieessed. ~is BMBt be fr~ a 11erseft whe baa 
eeeH a J'rBetieing adMiHistrater fer at least tfte J'aBt 3 ,ears. 

(e) ApplieaH~e heldift! a BA er BS degree ift hes11ital 
a~iaiatra~ien, ft~raing fteme a~aiatra~ien, er leag te~ eare 
a~siet~tien, will ftet be requireS te ftawe we~tift! 
e!IIJ'erieftee. 
~ J1l A passing score in examinations prepared by the· 

professional e~nation service, or the national association 
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of boards and passing score in an open book examination 
relating to the provisions of the Montana long-term oare 
fae111ty licensing law and regulations will be required of 
each applicant. 

(5) and (6) will remain the s~ but will be renumbered 
(3) and (4)." 

Auth: Sec. 37-9-203, MCA; ~ •. sec. 37·9·203. 37·9·301, 
MCA 

REASON: This amendment is being proposed so that the rule is 
in compliance with section 37-9-301, MCA and the Omnibus 
Budget and Reconciliation Act of 1987 and 1990. 

3. The proposed new rules will read as follows: 

•I DEFINITIONS (1) •Experience in health care 
administration• shall mean having management responsibility, 
which shall include supervision of at least three (3) staff 
persons, of a health care facility, or of an agency providing 
healthcare services. For the purposes of this provision only, 
agencies providing healthcare services shall include out­
patient clinics, home health agencies, agencies providing 
rehabilitative services and other non-institutional businesses 
or agencies which provide direct healthcare services to 
individuals. 

(2) "Education in healthcare administration• shall mean 
the completion of a course of instruction designed to teach 
the elements of healthcare facility administration and 
management, including training regarding the protection of the 
rights of residents or patients therein. 

(3) "Healthcare facility• shall mean a licensed long­
term or acute care facility. 

(4) •clock hour• shall mean sixty (60) minutes of formal 
instruction by an approved presenter.• 

Auth: Sec. 37-9-203, MCA; ~. Sec. 37·9·203, MCA 

REA$QN: This proposed new rule would clearly define terms as 
used in chapter 9, MCA, and in these rules. 

• II APPLICATIQN FOR EXAHINATIQN ( 1) 
examination shall be filed at least 30 days 
examination date and must be accompanied by 
which shall not be refunded. 

An application for 
prior to the 
the required fee, 

(2) A signed physician's statement dated within 60 days 
of application attesting to applicant's physical and mental 
health will be accepted as evidence that the applicant is of 
sound physical and mental health. 

(3) The application information furnished by each 
applicant shall be evaluated by the board and given point 
value to determine whether the applicant has sufficient 
experience, education or training. The experience, education 
or training requirements are set out in subsections (a) 
through (c) below: 
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(a) A maximum of five years of experience will be 
considered for categories set out in subsections (iii) through 
(vii) below. Documented part-time employment will be pro­
rated on a full-time employee status. 

(i) administration of healthcare facility(ies) to 
include administrator and/or director of nursing, full-time 
equivalency, 1200 points/year; 

(ii) middle management in healthcare facility(ies) who 
has the ability to hire/fire, full-time equivalency, 400 
points/year; · 

(iii) direct services experience in healthcare 
facility(iesl with direct patient contact, full-time 
equivalency, 200 points/year; 

(iv) support services experien9e in healthcare 
facility(ies) with indirect patient contact, full-time 
equivalency, 100 points/year; 

(v) casual (indirect) experience in healthcare 
facility(ies), full-time equivalency, 50 points/year; 

(vi) non-healthcare related administrative/management 
experience, 300 points/year; and 

(vii) non-healthcare related supervisory/business 
experience, 100 points/year. 

(b) Educational requirements shall be obtained through 
the following: 

(i) Graduate/professional degrees: 
(A) masters or beyond in healthcare administration 

equals 3600 points; 
(B) masters or beyond in business administration 

equals 2700 points; 
(C) masters or beyond in nursing equals 2700 points; 
(D) masters or beyond in other healthcare related area 

equals 2100 points; 
(E) masters or beyond in non-healthcare related area 

equals 1800 points. 
(ii) Baccalaureate degree: 
(A) BS/BA in healthcare administration equals 3600 

points; 
(B) BS/BA in nursing (RN) (diploma nurse) equals 1800 

points; 
(C) BS/BA in business administration equals 1900 

points; 
(D) BS/BA in other healthcare related area equals 1800 

points; and 
(E) BS/BA in non-healthcare related area equals 800 

points. 
(iii) Associate degree: 
(A) Associate degree in healthcare administration 

(including a minimum of 21 semester hours or 29 quarter hours 
of coursework directly in healthcare administration), equals 
3600 points; 

(B) Associate degree nurse equals 1900 points; 
(C) Associate degree in other healthcare related area 

equals 1500 points; and 
(D) Associate degree in non-healthcare related area 

equals 500 points. 
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(ivl Certificate/technical programs: 
(A) Licensed nurse practitioner equals 2000 points; 
(B) Licensed physician assistant equals 1800 points; 
(C) Licensed practical nurse equals 500 points; 
(D) Other certified programs in the healthcare field 

equals 50 points. 
(v) College/University coursework (no degree earned), 

(completed with a grade of not less than "C"l: 
(A) Courses in healthcare administration equals 150 

points per semester hour; · 
(B) Courses in business administration equals 50 

points per semester hour; 
(C) Courses in other healthcare related area equals 50 

points per semester hour; and 
(D) Courses not specifically healtncare related equals 

15 points per semester hour. 
(c) Training requireme~ts: 
(i) Seminars/workshop/short courses (limited to those 

attended in the past five (5) years) : 
(A) Healthcare administration equals 10 points per 

approved clock hour; 
(B) Business administration equals 10 points per 

approved clock hour; 
(C) Other healthcare content equals 10 points per 

approved clock hour; and 
(D) Non-healthcare related equals 0 points. 
(iil Administrator-in-training (A!Tl programs: 
(A) Contents of program can be submitted of the hours 

of training with 1 point per clock hour in the last 2 years. 
verification of clock hours documented and signed by licensed 
active nursing home administrator. 

(4) A copy of all documents including transcript and 
diploma or degree, if applicable, to provide accumulation of 
points required." 

Auth: 37-1-131. 37·9-203, MCA; ~. Sec. 37·9·301. 37-
~. MCA 

REASON: The purpose of this new rule is to describe the 
cumulative point-system the board shall use to determine 
whether the evidence submitted by an applicant satisfies the 
conditions as set forth in ARM 8.34.414 of sufficient 
education, training or experience. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
written data, views or arguments may also be submitted to the 
Board of Nursing Home Administrators, Lower Level, Arcade 
Building, 111 North Jackson, Helena, Montana 59620-0407, to be 
received no later than 5:00p.m., OctoberS, 1992. 
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5. Carol Grell, attorney, Helena, Montana, has been 
designated to preside over and conduct the hearing. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
MOLLY MriNRo, CHAIRPERSON 

BY: ~~ Vl<, ~.uh 
ANNIE~ToS, CHI COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1992. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.5.1002 pertaining 
to day care rates 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11. 5. 1002 PERTAINING 
TO DAY CARE PAYMENTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on October 29, 1992, the Department of Family Services 
proposes to amend ARM 11.5.1002'pertaininq to day care rates for 
benefits paid under day care programs administered by the 
department. 

2. The rule as proposed to be amended reads as follows: 

11.5.1002 DAX CARE SATES (1) Full day care services (six 
or more hours per day/night) are paid at a rate of $~~per 
day/night per child in care in family day care homes. The maximum 
rate for group day care homes is $~~ per child per 
day/night of care. The maximum rate for day care centers is 
$11. 00 per child per clay /night of care. These rates are effective 
rates for the current fiscal year. 

(2) Part-time care (less than six hours per day/night) is 
paid at a rate of $1 ... 2Q per hour per child in family day care 
homes, $1.~2Q per hour per child in group day care homes, and 
$~LQQ per hour par child in all day care centers up to a 
maximum of a full day or night care rate. 

Subsection (3) remains the same. 
(4) Special naeds child or exceptional child day care is 

paid at a rate of $12.00 per child per day/night of care in family 
day care homes, upon approval of the department. Special needs or 
exceptional child day care is paid at a rate of $12.00 per child 
per day/night of care in group day care homes, upon approval of 
the department. Special needs or exceptional child day care is 
paid at a rate of $12.15 per day /night of care in day care 
centers, upon approval of the dapartment. Part-time care (less 
than six hours per dayJniqht) for special needs child or 
exceptional child day care is paid at a rate of $1.~15 per hour 
per child in family day care homes, upon approval of the 
department, up to a maximum of a full day or night care rate. 
Part-time care (less than six hours per day/night) for special 
needs child or exceptional child day care is paid at a rate of 
$1.~15 per hour per child in group day care homes, upon approval 
of the department, up to a maximum of a full day or night care 
rate. Part-time care (less than six hours per day/night) for 
special needs child or exceptional child day care is paid at a 
rate of $~~ per hour per child in day care centers, upon 
approval of the department, up to a maximum of the full day or 
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night care rate. 
(5) The infant care rate may be charqed for children under 

the age of twenty-tour months as follows: full day care services 
(six or more hours per day) are paid at a rate of $12.00 per 
day/night per infant in care in family day care hoaes. The 
maxiaum rate for group day care homes is $12.00 per infant per 
day/night of care. The maximum rate for day care centers is 
$13.00 per infant per day/night of care. Part-time care (less 
than six hours per day) is paid at a rate of $1.~~ per hour per 
infant in family day care homes, $1.~~ per hour per infant in 
group day care homes, and ~~ per hour per infant in all day 
care centers up to a maximum of a full day or night care rate, as 
such rate is calculated for the facility. 

(6) oay care operators will be allowed to claim a day's care 
only when actually provided to the child, unless the child is 
enrolled in the ~ facility. 

Subsection (7) reaains the same. 

AVTH: sec. 52-2-704. MCA. IKP: Sac. 52-2-713. MCA. 

3. The 1991 Montana Legislature directed that day care rates 
be increased in a two-step process. The first increase ocurred in 
October of 1991, and the increase as set out herein completes the 
process. The amounts are based on a market study completed in 
1990. Alllounts paid under the rule which are keyed to day care 
rates on the open ~~~arket ensure adequate payaent for obtaining 
quality care. Periodic increases based on market trends also 
fulfill, in part, developaent and mainteniUlce of day care facility 
proqraiiiB. 

4, Interested persons may submit their data, views or 
arquaents to the proposed amendlllent in writing to the Office of 
Legal Affairs, Departaent of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than October 
9, 1992. 

5, If a person who is directly affected by the proposed 
amen~ent wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Leqal Affairs, Department 
of Family services, 48 North Last Chance Gulch, P.O. Sox 8005, 
Helena, Montana 59604, no later than october 9, 1992. 

6. If the Department of Fa.ily Services receives requests for 
a public hearing on the proposed amendment from either lOt or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amen~ent, from the A~inistrative Code Committee or 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 
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D~EOVICBS 

c Tom Olsan, Director 

(~!:~-~ 
Certified to the Secretary of state, August 31, 1992. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.102, 16.44.105, 
16.44.118, 16.44.120, 16.44.202, 
16.44.302-306, 16.44.610, 
16.44.804, and new rules I 
through XIII dealing with boiler 
and industrial furnace (BIF) 
regulations 

To: All Interested Persons 

INTERIM NOTICE 
OF NEW RULES 

(Solid & Hazardous Waste) 

1. on December 26, 1991, the department published a 
notice at page 2567 of the 1991 Montana Administrative.Regis­
ter, Issue No. 24, of the proposed amendment of the above­
captioned rules and proposed adoption of new rules. A subse­
quent notice was published March 12, 1992, at page 445 of the 
1992 Montana Administrative Register, Issue No. 5, adopting 
amendments to ARM 16.44.306 and deferring further action on the 
balance of the proposal until a proper response to the extra­
ordinarily large number of comments could be made. 

2. In the original notice of proposed rulemaking, the 
department proposed incorporating by reference the entirety of 
Subpart H of 40 CFR, part 266, governing the burning of 
hazardous waste in boilers and industrial furnaces, but 
subsequently received an outpouring of comments on those rules. 
The proposed rules issued by the department in December, 1991, 
contemplated that the federal regulations controlling boilers 
and industrial furnaces would be accepted as rules governing 
the State of Montana. The mechanism for accepting these rules 
was simple incorporation by reference of the federal rules into 
the ARM. However, as noted in the rulemaking action disallow­
ing interim status for boilers and industrial furnaces taken 
in March, 1992, the department noted that sufficient comments 
had been received to call into question the adequacy of certain 
portions of the federal boiler and industrial furnace rules. 
The department has decided instead of incorporating by refer­
ence the federal rules, to propose adopting the full text of 
certain of t~ose federal rules, edited to contain state, rather 
than federal, references, but is not reiterated in this notice, 
and to adopt a modified version of other federal rules in line 
with and after consideration of the comments. The department 
will accept written comments on the proposed new rules until 
October 9, 1992, after which it will publish notice of its 
final action on the entire rulemaking package, as well as its 
responses to comments. 

3. The text of those rules, I through XI and XIII, 
follows [the new Rule I that was contained in the original 
proposal, is renumbered as Rule XII]: 

RULE I APPLICABILITY (1) The rules of this subchapter 
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apply to hazardous waste burned or processed in a boiler or 
industrial furnace (as defined in ARM 16.44.202) irrespective 
of the purpose of burning or processing, except as provided by 
sections (2), (3), (4), and (5) of this rule. In this 
subchapter, the term "burn" means burning for energy recovery 
or destruction, or processing for materials recovery or as an 
ingredient. The emissions standards of [RULE IV] through [RULE 
VII] apply to facilities operating under a HWM permit as 
specified in [RULE III]. 

( 2) The following hazardous wastes and facilities are not 
subject to regulation under this subchapter: 

(a) Used oil burned for energy recovery that is also a 
hazardous waste solely because it exhibits a characteristic of 
hazardous waste identified in ARM 16.44.320 through 16.44.324-
such used oil is subject to regulation under subpart E of part 
266 (incorporated by reference. in ARM 16.44.306(4)) rather than 
this subchapter; 

(b) Gas recovered from hazardous or solid waste landfills 
when such gas is burned for energy recovery. 

(c) Hazardous wastes that are exempt from regulation 
under ARM 16.44.304 and 16.44.306(1) (c) (v-viii), and hazardous 
wastes that are subject to the special requirements for 
conditionally exempt small quantity generators under ARM 
16.44.402(2). 

(d) Coke ovens, if the only hazardous waste burned is EPA 
Hazardous Waste No. K087, decanter tank tar sludge from coking 
operations. 

(3) owners and operators of smelting, melting, and 
refining furnaces (including pyrometallurgical devices such as 
cupolas, sintering machines, roasters, and foundry furnaces, 
but not including cement kilns, aggregate kilns, or halogen 
acid furnaces burning hazardous waste) that process hazardous 
waste solely for metal recovery are conditionally exempt from 
regulation under this subchapter, except for [RULE II] and 
[RULE X). 

(a) To be exempt from [RULE III) through [RULE IX), an 
owner or operator of a metal recovery furnace must comply with 
the following requirements, except that an owner or operator 
of a lead or a nickel-chromium recovery furnace, or a metal 
recovery furnace that burna baghouse bags used to capture 
metallic dusts emitted by steel manufacturing, must comply with 
the requirements of section (3) (c) of this rule: 

(i) Provide a one-time written notice to the department 
indicating the following: 

(A) The owner or operator clailas exemption under this 
section; 

(B) The hazardous waste is burned solely for metal 
recovery consistent with the provisions of section (3) (b) of 
this rule; 

(C) The hazardous waste contains recoverable levels of 
metals; and 

(D) The owner or operator will comply with the sampling 
and analysis and recordkeeping requirements of this section; 

(ii) Sample and analyze the hazardous waste and other 
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feedstocks as necessary to comply with the requirements of this 
section under procedures specified by Test Methods for Evaluat­
ing Solid Waste, Physical/Chemical Methods, SW-846 (incorpo­
rated by reference in ARM.16.44.351) or alternative methods 
that meet or exceed the SW-846 method performance capabilities. 
If SW-846 does not prescribe a method for a particular deter­
mination, the owner or operator shall use the best available 
method; and 

(iii) Maintain at the facility for at least three years 
records to document compliance with the provisions of this 
section including limits on levels of toxic organic constit­
uents and Btu value of the waste, and levels of recoverable 
metals in the hazardous waste compared to normal nonhazardous 
waste feedstocks. 

(b) A hazardous waste meeting either of the following 
criteria is not processed solely for metal recovery: 

(i) The hazardous waste has a total concentration of 
organic compounds listed in ARM 16.44.352(1)(b) exceeding 500 
ppm by weight, as-fired, and so is considered to be burned for 
destruction. The concentration of organic compounds in a waste 
as-generated may be reduced to the 500 ppm limit by bona fide 
treatment that removes or destroys organic constituents. 
Blending for dilution to meet the 500 ppm limit is prohibited 
and documentation that the waste has not been impermissibly 
diluted must be retained in the records required by section 
(3)(a)(iii) of this rule; or 

( ii) The hazardous waste has a heating value of 5, 000 
Btu/lb or more, as-fired, and so is considered to be burned as 
fuel. The heating value of a waste as-generated may be reduced 
to below the 5,ooo Btu/lb limit by bona fide treatment that 
removes or destroys organic constituents. Blending for 
dilution to meet the 5, 000 Btu/ lb limit is prohibited and 
documentation that the waste has not bean impermissibly diluted 
must be retained in the records required by section (3) (a) (iii) 
of this rule. 

(c) To be exempt from [RULE III) through [RULE IX), an 
owner or operator of a lead or nickel-chromium recovery 
furnace, or a metal recovery furnace that burns baghouse bags 
used to capture metallic dusts emitted by steel manufacturing, 
must provide a one-tillle written notice to the department 
identifying each hazardous waste burned and specifying whether 
the owner or operator claims an exemption for each waste under 
this section or section (3) (a) of this rule. The owner or 
operator must comply with the requirements of section (3) (a) 
of this rule for those wastes claimed to be exempt under that 
section and must comply with the requirements below for those 
wastes claimed to be exempt under this section. 

(i) The hazardous wastes listed in Appendices XI and XII 
(as incorporated by reference in [RULE XI]) of this sUbchapter 
and baghouse bags used to capture metallic dusts emitted by 
steel manufacturing are exempt from the requirements of section 
(3)(a) of this rule, provided that: 

(A) A waste listed in Appendix XI (as incorporated by 
reference in [RULE XI)) must contain recoverable levels of 
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lead, a waste listed in Appendix XII (as incorporated by 
reference in [RULE XI]) must contain recoverable levels of 
nickel or chromium, and baghouse bags used to capture ~etallic 
dusts emitted by steel ~anufacturing must contain recoverable 
levels of metal; and 

(B) The waste does not exhibit the toxicity characteris­
tic of ARM 16.44.324 for an organic constituent; and 

(C) The waste is not a hazardous waste listed in ARM 
16.44.330 through 16.44.333 because it is listed for an organic 
constituent as identified in ARM 16.44.352(1) (a); and 

(D) The owner or operator certifies in the one-time 
notice that hazardous waste is burned under the provisions of 
section (3) (c) of this rule and that sampling and analysis will 
be conducted or other information will be obtained as necessary 
to ensure continued co~pliance with these requirements. 
Sampling and analysis shall b6 conducted according to section 
(3) (a) (ii) of this rule and records to document co~liance with 
section (3)(c) of this rule shall be kept for at least three 
years. 

(ii) The department may decide on a case-by-case basis 
that the toxic organic constituents in a material listed in 
Appendix XI or XII (as incorporated by reference in [RULE XI]) 
of this subchapter that contains a total concentration of ~ore 
than 500 ppm toxic organic compounds listed in ARM 
16.44.352(1) (b), may pose a hazard to human health and the 
environment when burned in a metal recovery furnace exempt from 
the requirements of this subchapter. In that situation, after 
adequate notice and opportunity for comment, the metal recovery 
furnace will become subject to the require~ents of this 
subchapter when burning that material. In making the hazard 
determination, the department will consider the following 
factors: 

(A) The concentration and toxicity of organic constit­
uents in the material; and 

(B) The level of destruction of toxic organic constitu­
ents provided by the furnace; and 

(C) Whether the acceptable ambient levels established in 
Appendices IV or V (as incorporated by reference in [RULE XI)) 
of this subchapter may be exceeded for any toxic organic 
compound that may be e~itted based on dispersion modeling to 
predict the maxi~um annual average off-site ground level 
concentration. 

(4) The standards for direct transfer operations under 
(RULE IX] apply only to facilities subject to the permit 
standards of [RULE III]. 

(5) The manage~ent standards for residues under [RULE X) 
apply to any boiler or industrial furnace burning hazardous 
waste. 

(6) Owners and operators of s~elting, melting, and 
refining furnaces (including pyrometallurgical devices such as 
cupolas, sintering machines, roasters, and foundry furnaces) 
that process hazardous waste for recovery of economically 
significant amounts of the precious ~etals gold, silver, 
platinum, palladium, iridium, os~ium, rhodium, or ruthenium, 
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or any combination of these are conditionally exempt from 
regulation under this subchapter, except for [RULE X]. To be 
exempt from [RULE IIJ through [RULE IXJ, an owner or operator 
must: 

(a) Provide a one-time written notice to the department 
indicating the following: 

(i) the owner or operator claims exemption under this 
section; 

(ii) the hazardous waste is burned for legitimate 
recovery of precious metal; and. 

(iii) the owner or operator will comply with the sampling 
and. analysis and. record.keeping requirements of this section; 
and 

(b) Sample and. analyze the hazardous waste as necessary 
to document that the waste is burned for recovery of econom­
ically significant amounts of precious metal using procedures 
specified. by Test Methods for Evaluating Solid. _waste, 
Physical/Chemical Methods, SW-846 (incorporated by reference 
in ARM 16.44.351) or alternative methods that meet or exceed. 
the SW-846 !Dethod. perfor!Dance capabilities. If SW-846 does not 
prescribe a !Dathod for a particular determination, the owner 
or operator shall use the best available method.; and. 

(c) Maintain at the facility for at least three years 
records to document that all hazardous wastes burned. are burned. 
for recovery of economically significant amounts of precious 
metal. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RYLE II MANAGEMENT PRIOR TO BURNING (l) Generators of 
hazardous waste that is burned in a boiler or industrial 
furnace are subject to subchapter 4 of this chapter. 

(2) Transporters of hazardous waste that is burned in a 
boiler or industrial furnace are subject to subchapter 5 of 
this chapter. 

(3) (a) owners and operators of facilities that store 
hazardous waste that is burned in a boiler or industrial 
furnace are subject to the applicable provisions of subparts 
A through L of 40 CFR Part 264 (incorporated by reference in 
ARM 16. 44. 7 02) and subchapter 1 of this chapter, except as 
provided by section (3) (b) of this rule. These standards apply 
to storage by the burner as well as to storage facilities 
operated by intermediaries (processors, blenders, distributors, 
etc.) between the generator and the burner. 

(b) owners and operators of facilities that burn, in an 
on-site boiler or industrial furnace exempt from regulation 
under the small quantity burner provisions of [RULE VIII], 
hazardous waste that they generate are exe!Dpt from regulation 
under subparts A through L of 40 CFR Part 264 and subchapter 
1 of this chapter with respect to the storage of mixtures of 
hazardous waste and the primary fuel to the boiler or indus­
trial furnace in tanks that feed the fuel mixture directly to 
the burner. Storage of hazardous waste prior to mixing with 
the primary fuel is subject to regulation as prescribed in 
section (3)(a) of this rule. 
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AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RULE III PEBMIT STANDARPS FOR BURNERS (1) (a) Owners and 
operators of boilers and industrial furnaces burning hazardous 
waste must comply with the requirements of this rule and 40 CFR 
270.22 (incorporated by reference in ARM 16.44.120) and [RULE 
XII], unless exempt under the small quantity burner exemption 
of [RULE VIII]. 

(b) Owners and operators of boilers and industrial 
furnaces that burn hazardous waste are subject to the following 
provisions of 40 CFR Part 264 (incorporated by reference in ARM 
16.44. 702) and of subchapter 8 of this chapter, except as 
provided otherwise in this subchapter: 

(i) In 40 CFR Part 264, subpart B (general facility 
standards) r ss 264.11-264.18; 

( ii) In 4 0 CFR Part 2.64 , subpart C (preparedness and 
prevention) r ss 264.31-264.37; 

(iii) In 40 CFR Part 264, subpart D (contingency plan and 
emergency procedures), SS 264.51-264.56; 

(iv) In 40 CFR Part 264, subpart E (manifest system, 
recordkeeping, and reporting), the applicable provisions of SS 
264.71-264.77; 

(v) In 40 CFR Part 264, subpart F (corrective action), 
SS 264.90 and 264.101; 

(vi) In 40 CFR Part 264, subpart G (closure and post­
closure), SS 264.111-264.115; 

(vii) In subchapter 8 (financial assurance require­
ments), ARM 16.44.803, 16.44.804, 16,44.806 through 16.44.814 
(closure only), and 16.44.817 through 16.44.823, except that 
state agencies and agencies of the federal government are 
exempt from the requirements of subchapter 8; and 

(viii) 40 CFR Part 264, subpart BB (air emission standards 
for equipment leaks), except SS 264.1050(a). 

(2) (a) The owner or operator must provide an analysis of 
the hazardous waste that quantifies the concentration of any 
constituent identified in ARM 16.44.352(1) (b) that may reason­
ably be expected to be in the waste. Such constituents must 
be identified and quantified if present, at levels detectable 
by analytical procedures prescribed by Test Methods for 
Evaluating Solid Waste, Physical/Chemical Methods (incorporated 
by reference; see ARM 16.44.351). Alternative methods that 
meet or exceed the method performance capabilities of SW-846 
methods may be used. If SW-846 does not prescribe a method for 
a particular determination, the owner or operator shall use the 
best available method. The ARM 16.44.352(1) (b) constituents 
excluded from this analysis must be identified and the basis 
for their exclusion explained. This analysis will be used to 
provide all information required by this subchapter and ARM 
16.44.120 and [RULE XII] and to enable the department to 
prescribe such permit conditions as necessary to protect human 
health and the environment. Such analysis must be included as 
a portion of the part B permit application, as well as any 
other analysis required by the department in preparing the 
permit. owners and operators of boilers and industrial 
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furnaces must provide the information required by ARM 16.44.120 
or [RULE XII) (3) in the part B application to the greatest 
extent possible. 

(b) Throughout normal operation, the owner or operator 
must conduct sampling and analysis as necessary to ensure that 
the hazardous waste, other fuels, and industrial furnace 
feedstocks fired into the boiler or industrial furnace are 
within the physical and chemical composition limits specified 
in the permit. 

(3) OWners and operators must comply with the emissions 
standards of [RULE IV) through [RULE VII). 

(4) (a) The owner or operator may burn only hazardous 
wastes specified in the facility permit and- only under the 
operating conditions specified under section (5) of this rule, 
except in approved trial burns under the conditions specified 
in [RULE XII). 

(b) Hazardous wastes not specified in the permit ~y not 
be burned until operating conditions have been specified under 
a new permit or permit modification, as applicable. Operating 
requirements for wastes are based on trial burn results. 

(c) A permit for a boiler or industrial furnace must 
establish appropriate conditions for each of the applicable 
requirements of this rule, including but not limited to 
allowable hazardous waste firing rates and operating conditions 
necessary to meet the requirements of section (5) of this rule, 
in order to comply with the following standards: 

(i) For the period beginning with initial introduction 
of hazardous waste and ending with initiation of the trial 
burn, and only for the minimum ti- required to bring the 
device to a point of operational readiness to conduct a trial 
burn, not to exceed a duration of 720 hours operating time when 
burning hazardous waste, the operating requirements must be 
those most likely to ensure compliance with the emission 
standards of [RULE IV) through [RULE VII), based on the 
depl!lrtment 's engineering judgment. If the l!lpplicl!lnt is seeking 
a waiver from a trial burn to demonstrate conformance with a 
particular emission standard, the operating requirements during 
this initial period of operation shall include those specified 
by the l!lpplicable provisions of [RULE IV) through [RULE VII]. 
The department may extend the duration of this period for up 
to 720 additional hours when good cause for the extension is 
demonstrated by the applicant. 

(ii) For the duration of the trial burn, the operating 
requirements must be sufficient to demonstrate compliance with 
the emissions standards of [RULE IV] through [RULE VII] and 
must be in accordance with the approved trial burn plan; 

(iii) For the period immediately following completion of 
the trial burn, and only for the minimum period sufficient to 
allow sample analysis, data computation, subaission of the 
trial burn results by the applicant, review of the trial burn 
results and modification of the facility permit by the depl!lrt­
ment to reflect the trial burn results, the operating require­
ments must be those most likely to ensure compliance with the 
emission standards of [RULE IV) through [RULE VII] based on the 
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department's engineering judgaent. 
(iv) For the remaining duration of the permit, the 

operating requirements must be those demonstrated in a trial 
burn specified in ARM 16.44.120, as sufficient to ensure 
compliance with the emissions standards of [RULE IV] through 
[RULE VII]. 

(5)(a) A boiler or industrial furnace burning hazardous 
waste 111ust be operated in accordance with the operating 
requirements specified in the permit at all times when there 
is hazardous waste in the unit. 

(b) Requirements to ensure compliance with the organic 
emissions standards. 

(i) Operating conditions will be specified either on a 
case-by-case basis for each hazardous waste burned as those 
demonstrated (in a trial burn as specified in ARM 16.44.120) 
to be sufficient to comply with the destruction and removal 
efficiency (ORE) performance standard of [RULE IV](1). Each 
set of operating requirements will specify the composition of 
the hazardous waste (including acceptable variations in the 
physical and chemical properties of the hazardous waste which 
will not affect compliance with the ORE performance standard) 
to which the operatinq requirements apply. For each such 
hazardous waste, the permit will specify acceptable operating 
limits including, but not limited to, the following conditions 
as appropriate: 

(A) Feed rate of hazardous waste and other fuels measured 
and specified as prescribed in section (5) (f) of this rule; 

(B) MinimWD and maximWD device production rate when 
producing normal product expressed in appropriate units, 
measured and specified as prescribed in section (5) (f) of this 
rule; 

(C) Appropriate controls of the hazardous waste firing 
system; 

(D) Allowable variation in boiler and industrial furnace 
system desiqn or operating procedures; 

(E) MinimWD combustion gas temperature measured at a 
location indicative of combustion chamber temperature, measured 
and specified as prescribed in section (5) (f) of this rule; 

(F) An appropriate indicator of combustion gas velocity, 
meas~ed and specified as prescribed in section (5)(f) of this 
rule, unless docWDentation is provided under [RULE XII] 
demonstrating adequate combustion gas residence time; and 

(G) Such other operating requirements as are necessary 
to ensure that the ORE performance standard of [RULE !V](l) is 
met. 

( ii) Carbon monoxide and hydrocarbon standards. The 
permit must incorporate a carbon monoxide (CO) limit and, as 
appropriate, a hydrocarbon (HC) limit as provided by sections 
(2), (3), (4), (5) and (6) of [RULE IV]. The permit limits 
will be specified as follows: 

(A) When complying with the co standard of [RULE 
IV](2)(a), the permit limit is 100 ppmv; 

(B) When complying with the alternative co standard under 
[RULE IV](3), the permit limit for CO is based on the trial 
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burn and is established as the average over all valid runs of 
the highest hourly rolling average CO level of each run, and 
the permit limit for HC is 20 ppmv (as defined in [RULE 
IV](J)(a)), except as provided in [RULE IV](6). 

(C) When complying with the alternative HC limit for 
industrial furnaces under [RULE IVJ(6), the permit limit for 
HC and co is the baseline level when hazardous waste is not 
burned as specified by that section. 

(iii) During start-up and abut-down of the boiler or 
industrial furnace, hazardous waste (except waste fed solely 
as an ingredient under the tier I (or adjusted tier I) feed 
rate screening limits for metals and chloride/chlorine must not 
be fed into the device unless the device is operating within 
the conditions of operation specified in the permit. 

(iv) The following hazardous wastes listed for dioxin, 
pentachlorophenol or derived from any of the following dioxin­
listed wastes may not be burned in a boiler or ind~strial 
furnace: EPA hazardous waste numbers D017, DOJ7, D041, D042, 
F020, F021, F022, F023, F026, F027, F028, FOJ2, and K001 
(containing pentachlorophenol). 

(c) Requirements to ensure conformance with the particu­
late standard. 

(i) Except as provided in sections (5) (c) (ii) of this 
rule, the permit shall specify the following operating require­
ments to ensure conformance with the particulate standard 
specified in [RULE V]: 

(A) Total ash feed rate to the device from hazardous 
waste, other fuels, and industrial furnace feedstocks, measured 
and specified as prescribed in section (5)(f) of this rule; 

(B) Maximum device production rate when producing normal 
product expressed in appropriate units, and measured and 
specified as prescribed in section (5)(f) of this rule; 

(C) Appropriate controls on operation and maintenance of 
the hazardous waste firing system and any air pollution control 
system; 

(D) Allowable variation in boiler and industrial furnace 
system design including any air pollution control system or 
operating procedures; and 

(E) Such other operating requirements as are necessary 
to ensure that the particulate standard in [RULE V](1) is met. 

(ii) For cement kilns and light-weight aggregate kilns, 
permit conditions to ensure co~liance with the particulate 
standard shall not limit the ash content of hazardous waste or 
other feed materials. 

(iii) In conjunction with the permit application, the 
department may require the owner/operator of a boiler or an 
industrial furnace (BIF) to submit a plan which will require 
a cessation of the burning of hazardous waste during prolonged 
inversion conditions. The department will consider the 
proximity of the boiler or industrial furnace to populated 
areas when determining the need for such a plan. The plan, if 
determined to be necessary by the department, must include an 
allbient air monitoring progralll in order to establish the 
conditions under which the burning will be halted and under 
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which it may then be resumed, unless the owner/operator 
provides an alternate method for determining such conditions. 
Any monitoring program must conform to methods contained in the 
Montana QUality Assurance Manual (July 1991 ed.). Any alter­
nate method must be determined by the department as equivalent 
to applicable methods contained in the Montana QUality Assur­
ance Manua 1. 

(d) Requirements to ensure conformance with the metals 
emissions standard. 

(i) For conformance with the tier I (or adjusted tier 
I) metals feed rate screening limits Of sections (2) or (5) of 
[RULE VI], the permit shall specify the following operating 
requirements: 

(A) Total feed rate of each metal in hazardous waste, 
other fuels, and industrial furnace fee4stocks measured and 
specified under provisions of· section (5)(f) of this rule; 

(B) Total feed rate of hazardous wute meaaured and 
specified as prescribed in section (5)(f) of this rule; 

(C) A sampling and metals analysis program for the 
hazardous waste, other fuels, and industrial furnace feed­
stocks; 

(ii) For conformance with tbe tier II metals emission 
rate screening limits under [RULE VI) (3) and the tier III 
metals controls under [RULE VI](4), the permit shall specify 
the following operating requirements: 

(A) 111aximum emission rate for each metal specified as the 
average emission rate during the trial burn; 

(B) feed rate of total hazardous waste and pumpable 
hazardous waste, each measured and specified as prescribed in 
section (5) (f)(i) of this rule; 

(C) feed rate of each metal in the following feedstreams, 
measured and specified as prescribed in sections (5) (f) of this 
rule: 

(I) total feed streams; 
(II) total hazardous waste feed; and 
(III) total pumpable hazardous waste feed; 
(D) total feed rate of chlorine and chloride in total 

feed streams measured and specified as prescribed in section 
(5)(f) of this rule; 

(E) maximum combustion gas t-perature measured at a 
location indicative of combustion chamber temperature, and 
measured and specified as prescribed in section (5) (f) of this 
rule; 

(F) maximum flue gas teaperature at the inlet to the 
particulate matter air pollution control system measured and 
specified as prescribed in section (5) (f) of this rule; 

(G) maxillllllll device production rate when producing normal 
product expressed in appropriate units and measured and 
specified as prescribed in section (S)(f) of this rule; 

(H) appropriate controls on operation and maintenance of 
the hazardous waste firing system and any air pollution control 
system; 

(I) allowable variation in boiler and industrial furnace 
system design including any air pollution control system or 
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procedures; and 
such other operating rGqUirements as are necessary 
that the metals standards under [RULE VI](3) or (4) 

(iii) For conformance with an alternative implementation 
approach approved I:IY the department under [RULE: VI] (6), the 
permit will specify the following operating requirements: 

(A) maXillllllll emission rate for each meta.l specified as the 
average emission rate during the trial burn; 

(B) feed ra.te of total hazardous waste and puapable 
hazardous waste, each measured and specified as prescribed in 
section (5)(f)(i) of this rule; 

(C) feed rate of each metal in the following feedstreams, 
measured a.nd specified as prescribed in section (5) (f) of this 
rule: 

(I) total hazardous waste feed; and 
(II) total pumpable hazardous waste feed; 
(D) total feed rate of chlorine and chloride in total 

feed streaJU measured and specified prescrilled in section 
(5)(f) of this rule; 

(E) maximum combustion gas temperature measured at a 
location indicative of combustion cha.ber temperature, and 
measured and specified as prescribed in section (5) (f) of this 
rule; 

(P) maxilnm flue gas temperature at the inlet to the 
particulate matter air pollution control system measured and 
specified as prescribed in section (5)(f) of this rule; 

(G) JDBXiiDUJI device production rate when producing normal 
product expressed in appropriate units and mea.sured and 
specified as prescribed in section (5)(f) of this rule; 

(H) appropriate controls on operation and maintenance of 
the hazardous waste firing system and any air pollution control 
syst-; 

(I) allowable variation in boiler and industrial furnace 
system design includinq any a.ir pollution control system or 
operating procedures; and 

(J) such other operating requir~ts as ar. necessary 
to ensure tha.t the metals standards under [ROLE VI] (3) or (4) 
are .. t.. 

(e) Require-nts to enaure conforlN!nCe with the hydr09en 
chloride and chlorine gas standards. 

(i) For conformance with the Tier I total chloride and 
chlorine feed rate screening limits of [RULE VII](2)(a), the 
permit will specify the following operating requir .. ents: 

(A) feed rate of total chloride and chlorine in hazardous 
waste, other fuels, and industrial furnace feedstocks measured 
and specified as prescribed in section (5)(f) of this rule; 

(B) feed ra.te of total hazardous waste measured and 
specified as prescribed in section (5) (f) of this rule; 

(C) a sampling and analysis program for total chloride 
and chlorine for the hazardous waste, other fuels, and indus­
trial furnace feedstocks; 

(ii) For conformance with the tier II HCl and Cl2 emission 
rate screening liaits under [RULE VII](2)(b) and the tier III 
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HCl and Cl2 controls under [RULE VII] (3), the per111it will 
specify the following operating requirements: 

(A) maximum emission rate tor HCl and for Cl2 specified 
as the average emission rate during the trial burn; 

(B) feed rate of total hazardous waste measured and 
specified as prescribed in section (5)(f) of this rule; 

(C) total feed rate of chlorine and chloride in total 
feed streams, measured and specified as prescribed in section 
(5)(f) of this rule; 

(D) maximum device production rate when producing normal 
product expressed in appropriate units, measured and specified 
as prescribed in section (5)(f) of this rule; 

(E) appropriate controls on operation and maintenance of 
the hazardous waste firing system and any air pollution control 
system; 

(F) allowable variation· in boiler and industrial furnace 
system design including any air pollution control system or 
operating procedures; and 

(G) such other operating requirements as are necessary 
to ensure that the HCl and Cl2 standards under [RULE VIIJ (2) (b) 
or (3) are met. 

(f) Measuring parameters and establishing limits based 
on trial burn data. 

(i) As specified in sections (5)(b) through (5)(e) of 
this rule, each operating parameter shall be measured, and 
permit limits on the parameter shall be established, according 
to either of the following procedures: 

(A) A parllllleter may be measured and recorded on an 
instantaneous basis (i.e., the value that occurs at any time) 
and the permit limit specified as the time-weighted average 
during all valid runs of the trial burn; or 

(B) 'l'he limit for a parameter may be established and 
continuously monitored on an hourly rolling average basis 
defined as follows: 

(I) A continuous monitor is one which continuously 
samples the regulated parameter without interruption, and 
evaluates the detector response at least once each 15 seconds, 
and computes and records the average value at least every 60 
seconds. 

(II) An hourly rolling average is the arithmetic mean of 
the 60 IIIO&t recent 1-minute average values recorded by the 
continuous monitoring system. 

(C) The permit limit for the parameter shall be estab­
lished based on trial burn data as the average over all valid 
test runs of the highest hourly rolling average value for each 
run. 

(ii) Rolling average limits for carcinogenic metals and 
lead. Feed rate limits for the carcinogenic metals (i.e., 
arsenic, beryllium, cadmium and ohromiwa.) and lead may be 
established either on an hourly rollin9 average baais as 
prescribed by section (5)(f)(i) of this rule or on (up to) a 
24 hour rolling average basis. If the owner or operator elects 
to use an average period fro. 2 to 24 hours: 

(A) The feed rate ot each metal shall be limited at any 
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time to ten times the feed rate that would be allowed on an 
hourly rolling average basis; 

(B) The continuous monitor shall meet the following 
specifications: 

(I) A continuous monitor is one which continuously 
samples the regulated parameter without interruption, and 
evaluates the detector response at least once each 15 seconds, 
and computes and records the average value at least every 60 
seconds. 

(II) The rolling average for the selected averaging period 
is defined as the arithmetic mean of one hour block averages 
for the averaging period. A one hour block average is the 
arithmetic mean of the one minute averages recorded during the 
60-minute period beginning at one minute after the beginning 
of preceding clock hour; and 

(C) The permit limit for the feed rate of each metal 
shall be established based on trial burn data as.the average 
over all valid test runs of the highest hourly rolling average 
feed rate for each run. 

(iii) Peed J:"ate li111its for metals, total chloride and 
chlorine, and ash. Feed rate limits for llletala, total chlorine 
and chloride, and ash are established and monitored by knowing 
the concentration of the substance (i.e., metals, 
chloride/chlorine, and ash) in each feedstream and the flow 
rate of the feedstream. To lllanitor the feed rate of these 
substances, the flow rate of each feedstream must be monitored 
under the continuous liiOnitorinq requirements of sections (5) (f) 
(i) and (ii) of this rule. 

(iv) Conduct of trial burn testing. 
(A) If compliance with all applicable emissions standards 

of [lULl!: IV] through [RULE VII] is not demonstrated simul­
taneously during a set of test runs, the operating conditions 
of additional test runs required to demonstrate compliance with 
remaining emissions standards must be as close as possible to 
the original operating conditions. 

(B) Prior to obtaining test data for purposes of demon­
strating compliance with the emissions standards of [RULE IV] 
through [RULE VII] or establishing limits on operating parame­
ters under this rule, the facility must operate under trial 
burn conditions for a sufficient period to reach steady-state 
operations. The departllent Day determine, however, that 
industrial furnaces that recycle collected particulate matter 
back into the furnace and that comply with an alternative 
implementation approach for metals under [RULE VI](6) need not 
reach steady state conditions with respect to the flow of 
metals in the syst&lll prior to beginning compliance testing for 
metals emissions. 

(C) Trial burn data on the level of an operating 
parameter for which a limit must be established in the permit 
must be obtained during emissions sampling for the pollutant(s) 
(i.e., metals, PM, HCl/Cl2 , organic compounds) for which the 
parameter must be established as specified by section (5) of 
this rule. 

(9) General requiJ:"ements, 
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(i) Fugitive emissions must be controlled by: 
(A) Keeping the combustion zone totally sealed against 

fugitive emissions; or 
(B) Maintaining the combustion zone pressure lower than 

atmospheric pressure; or 
(C) An alternate means of control demonstrated (with part 

B of the permit application) to provide fugitive emissions 
control equivalent to maintenance of combustion zone pressure 
lower than atmospheric pressure. 

( ii) Automatic waste feed cutoff. A boiler or industrial 
furnace must be operated with a functioning system that auto­
matically cuts off the hazardous waste feed when operating 
conditions deviate from those established under this rule. The 
department may limit the number of cutoffs per an operating 
period on a case-by-case basis. In addition: 

(A) The permit limit tor (the indicator of) m~m.mum 
combustion chamber temperature must be maintained while 
hazardous waste or hazardous waste residues remain in the 
combustion chamber, 

(B) Exhaust gases must be ducted to the air pollution 
control system operated in accordance with the permit require­
ments while hazardous waste or hazardous waste residues remain 
in the combustion chamber; and 

(C) Operating parameters for which permit limits are 
established must continue to be monitored during the cutoff, 
and the hazardous waste feed shall not be restarted until the 
levels of those parameters comply with the permit limits. For 
parameters that may be monitored on an instantaneous basis, the 
department will establish a minimum period of time after a 
waste feed cutoff during which the parameter must not exceed 
the permit limit before the hazardous waste feed may be 
restarted. 

(iii) A boiler or industrial furnace must cease burning 
hazardous waste when changes in combustion properties, or feed 
rates of the hazardous waste, other fuels, or industrial 
furnace feedstocks, or changes in the boiler or industrial 
furnace design or operating conditions deviate from the limits 
as specified in the permit. 

(iv) The owner or operator may be required to install and 
operate items such as additional stack monitoring devices and 
additional or duplicative instrumentation or alarm systems upon 
the request of the department, during the permit application 
or permit review process. 

(h) Monitoring and inspections are as follows: 
(i) The owner or operator must monitor and record the 

following, at a minimum, while burning hazardous waste: 
(A) If specified by the permit, feed rates and composi­

tion of hazardous waste, other fuels, and industrial furnace 
feedstocks, and feed rates of ash, metals, and total chloride 
and chlorine; 

(B) If specified by the permit, carbon monoxide (CO), 
hydrocarbons (HC), and oxygen on a continuous basis at a common 
point in the boiler or industrial furnace downstream of the 
combustion zone and prior to release of stack gases to the 
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atmosphe~e in acco~dance with ope~atinq ~equi~ements specified 
in section (5) (b) (ii) of this ~ule. co, HC, and oxygen 
monito~s must be installed, operated, and maintained in 
acco~dance with methods specified in Appendix IX (as inco~­
porated by reference in [RULE XI]) of this subchapter. 

(C) Upon the request of the depa~tment, sampling and 
analysis of the haza~dous waste (and othe~ fuels and indust~ial 
furnace feedstocks as appropriate) , residues, and exhaust · 
emissions must be conducted to ve~ify that the operating 
~equirements established in the permit achieve the applicable 
standards of [RULE IV] through [RULE VII]. Stack emissions 
will be sampled and tested, at the owne~ o~ operator's expense, 
on at least an annual basis. The constituents to be tested and 
the conditions of the testing will be established during the 
permit application o~ permit review p~ocess. The results will 
be compa~ed to conditions established during the t~ial burn. 
Test ~esults are to be submitted to the depa~ent in acco~d­
ance with the schedule to be outlined in the permit. 

(ii) All monito~s shall reco~d data in units correspond­
ing to the permit limit unless othe~ise specified in the 
permit. 

(iii) The boiler o~ industrial fu~nace and associated 
equipaent (pumps, valves, pipes, fuel sto~aqe tanks, etc.) must 
be subjected to tho~ouqh visual inspection when it contains 
hazardous waste, at least daily fo~ leaks, spills, fugitive 
emissions, and siqns of tampe~ing. 

(iv) The automatic hazardous waste feed cutoff system and 
associated alarms must be tested at least once eve~ 7 days 
when haza~dous wasta is bu~ned to va~ify ope~ability, unless 
the applicant demonstrates to the depa~ent that weekly 
inspections will unduly rest~ict o~ upset operations and that 
less frequent inspections will be adequate. At a m~n~mum, 
ope~ational testing must be conducted at least once eve~ 30 
days. 

(v) These monito~ing and inspection data must be 
~eco~ded and the ~eco~ds must be placed in the o~ating ~eco~d 
~equi~ed by 40 CFR 264.73 (adopted by reference in ARM 
16.44.702). 

(i) If haza~dous waste is directly transfe~ed f~om a 
transport vehicle to a boile~ or industrial furnace without the 
use of a storage unit, the owner and operata~ must comply with 
[RULE IX]. 

(j) The owner or operator must keep in the operating 
record of the facility all information and data required by 
this rule until closure of the facility. 

(k) At closure, the owner or operator must remove all 
haza~ous waste and hazardous waste ~esidues (including, but 
not limited to, ash, sc~ubber wate~s, and scrubber sludges) 
from the boiler or industrial furnace. 

(6) Background and periodic testing of soils, surface 
waters and aquifers. 

(a) The owners and operators of boilers and industrial 
furnaces burning hazardous waste must perform background and 
periodic testing of soils, surface waters and aquifers. 
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(b) Soil samples shall be sampled and analyzed for total 
metals and pH, or other constituents as determined by the 
department, from surface locations that are predominantly 
downwind of the stack or facility. The number of samples and 
locations shall be determined during the permit application or 
permit review process. Background samples shall be tested 
prior to burning hazardous waste. Soil samples shall be taken 
on an annual basis. The results of the annual sampling shall 
be compared to the background results. 

(c) Surface water samples shall be sampled and analyzed 
for total metals and pH,'or other constituents as determined 
by the department, from surface locations that are predomi­
nantly downstream from the stack or facility. This requirement 
does not apply if there are no streams, rivers, lakes or 
wetlands within one mile of the boiler or industrial furnace. 
The number of samples and locations shall be determined during 
the permit application or permit review process. Background 
samples shall be tested prior to burning hazardous waste. 
Surface water samples shall be taken on an annual basis. The 
results of the annual sampling shall be compared to the 
background results. 

(d) Samples of groundwater from the uppermost aquifer 
underlying the property shall be sampled and analyzed for total 
metals and pH, or other constituents as determined by the 
department, if it is determined during the permit application 
or permit review process that aquifer testing is warranted. 
This determination shall be made by the department based, in 
part, on review of the Part B application regarding known 
geologic and hydrogeologic conditions underlying the site, 
including use of the aquifer. If required, the number of 
samples and locations shall be determined during the permit 
review process. Background samples will be tested prior to 
burning hazardous waste. Groundwater samples will be taken on 
an annual basis. The results of the annual sampling shall be 
compared to the background results. 

(e) Sampling and analysis shall be in conformance with 
procedures described in Test Methods for Evaluating Solid 
waste, Physical/Chemical Methods (incorporated by reference in 
ARM 16.44.351). The statistical methodology will be the same 
employed for Bevill residue determinations as described in 
Appendix IX of this subchapter. That is, the annual samples 
(taken after hazardous wastes are burned) will be compared to 
background samples for the constituents of concern. The 95 
percent confidence interval about the mean of the background 
levels must be used in the comparison of the annual and 
background samples. The concentration of a constituent in the 
annual sample is not considered to be significantly higher than 
in the background sample if the concentration does not exceed 
the upper limit of the 95 percent confidence interval about 
the mean that was established for the background level. 

(f) The results of the sampling and analysis program for 
soils, surface waters and aquifers will be evaluated at the 
time of permit application or permit review. The evaluation 
of the results will consider the possibility of interferences 
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from sources other than the boiler or industrial furnace. If 
the department determines that statistically increased contam­
ination from the facility is apparent, then the department will 
have the option to require additional testing, restrict the 
feed rates of certain hazardous wastes, deny reissuance of the 
permit or revoke the permit. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

BULE IY STANDARQS TO CONTRQL QRGANIC EMISSIONS (1) The 
destruction and removal efficiency standard is as follows: 

(a) A boiler or industrial furnace burning hazardous 
waste must achieve a destruction and removal efficiency (ORE) 
of 99.99% for all organic hazardous constituents in the waste 
feed. To demonstrate conformance with this requirement, 99. 99% 
ORE must be demonstrated during a trial burn for each principal 
organic hazardous constituent (POHC) designated (under section 
(1)(b) of this rule) in its permit for each waste feed. ORE 
is determined for each POHC from the following equation: 

ORE~ 

where: 

w_ 
[ 1 - X 100 

w1, .. Mass feed rate of one principal organic hazardous 
constiluent (POHC) in the hazardous waste fired to the 
boiler or industrial furnace; and 

W~a Mass emission rate of the same POHC present in stack 
gas pr~or to release to the atmosphere. 

(b) Principal organic hazardous constituents (POHCs) are 
those co:11pounds for which compliance with the ORE requir-ents 
of this rule shall be demonstrated in a trial burn in conform­
ance with procedures prescribed in (RULE XII). One or more 
POHCs shall be designated by the deputment for each waste feed 
to be burned. POHCs shall be designated based on the degree 
of difficulty of destruction of the organic constituents in the 
waste and on their concentrations or mass in the waste feed 
considering the results of waste analyses submitted with part 
B of the permit application. POHCs are most likely to be 
selected from among those compounds listed in Part 261, 
Appendix of 40 CFR 261, incorporated by reference in AlU4 
16.44.352(1) (h), that are also present in the normal waste 
feed. However, if the applicant demonstrates to the depart­
ment's satisfaction that a compound not listed in ARM 
16.44.352(1)(b), or not present in the normal w~te feed is a 
suitable indicator of compliance with the ORE requirements of 
this rule, that compound may be designated as a POHC. Such 
POHCs need not be toxic or organic compounds. 

(2)(a) Except as provided in section (3) of this rule, 
the stack gas concentration of carbon monoxide (CO) from a 
boiler or industrial furnace burning hazardous waste cannot 
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exceed 100 ppmv on an hourly rolling average basis (i.e., over 
any 60 minute period), continuously corrected to 7 percent 
oxygen, dry gas basis. 

(b) CO and oxygen shall be continuously monitored in 
conformance with "Performance Specifications for continuous 
Emission Monitoring of Carbon Monoxide and oxygen for Incin­
erators, Boilers, and Industrial Furnaces Burning Hazardous 
Waste'' in Appendix IX (as incorporated by reference in [RULE 
XI]) of this subchapter. 

(c) Compliance with the 100 ppmv CO limit must be demon­
strated during the trial burn. To demonstrate compliance, the 
highest hourly rolling average co level during any valid run 
of the trial burn must not exceed 100 ppmv. 

(3) Alternative carbon monoxide standard. 
(a) The stack gas concentration of carbon monoxide (CO) 

from a boiler or industrial fll'I'nace burning hazardous waste may 
exceed the 100 ppmv limit provided that stack gas concentra­
tions of hydrocarbons (HC) do not exceed 20 ppmv, except as 
provided by section (6) of this rule for certain industrial 
furnaces. 

(b) HC limits must be established under this rule on an 
hourly rolling average basis (i.e., over any 60 minute period), 
reported as propane, and continuously corrected to 7 percent 
oxygen, dry gas basis. 

(c) HC shall be continuously monitored in conformance 
with "Performance Specifications for continuous Emission 
Monitoring of Hydrocarbons for Incinerators, Boilers, and 
Industrial FUrnaces Burning Hazardous Waste" in Appendix IX 
(as incorporated by reference in [RULE XI]) of this subchapter. 
co and oxygen shall be continuously monitored in conformance 
with section (2) (b) of this rule. 

(d) The alternative co standard is established based on 
co data during the trial burn. The alternative co standard is 
the average over all valid runs of the highest hourly average 
co level for each run. The co limit is implemented on an 
hourly rolling average basis, and continuously corrected to 7 
percent oxygen, dry gas basis. 

(4) Owners and operators of industrial furnaces (e.g., 
kilns, cupolas) that feed hazardous waste for a purpose other 
than solely as an ingredient at any location other than the end 
where products are normally discharged and where fuels are 
normally fired must comply with the hydrocarbon limits provided 
by sections (3) or (6) of this rule irrespective of whether 
stack gas co concentrations meet the 100 ppmv limit of section 
(2) of this rule. 

(5) OWners and operators of boilers and industrial 
furnaces must conduct a site-specific risk assessment as 
follows to demonstrate that emissions of chlorinated dibenzo­
p-dioxins and dibenzofurans do not result in an increased 
lifetime cancer risk to the hypothetical maximum exposed 
individual (MEl) exceeding 1 in 100,000 (this provision may be 
waived if the owner or operator of the facility can demon­
strate, to the aatisfaction of the department, that raw 
materials and fuels used are such that dioxins and furans would 
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not be present in waste residues or emissions): 
(a) During the trial burn, determine emission rates of 

the tetra-octa congeners of chlorinated dibenzo-p-dioxins 
(PCODs) and dibenzofurans (CDOs/CDFs) using Method 23, "Deter­
mination of Polychlorinated Dibanzo-p-Dioxins and Polychlor­
inated Dibanzofurans (PCDFs) from Stationary Sources", in 
Appendix IX (as incorporated by reference in (RULE XI]) of this 
subchapter; 

(b) Estimate the 2,3,7,8-TCOD toxicity equivalence of 
the tetra-octa CDDs/CDFs congeners using "Procedures for 
Estimating the Toxicity Equivalence of Chlorinated Dibenzo-p­
Dioxin and Dibenzofuran Congeners" in Appendix IX (as incor­
porated by reference in [RULE XI]) ot this subchapter. 
Multiply the emission rates ot CDD/CDF congeners with a 
toxicity equivalence greater than zero (see the procedure) by 
the calculated toxicity equivalence factor to estimate the 
equivalent emission rate of 2,3,7,8-TCDD; _ 

(c) Conduct dispersion modeling using methods recom­
mended in Guideline on Air Quality Models (Revised) or the 
"Hazardous waste Combustion Air QUality screening Procedure", 
which are provided in Appendices X and IX, respectively, 40 CFR 
260.11 or "EPA SCREEN Screening Procedure" as described in 
Screening Procedures for Estimating Air Quality Impact ot 
Stationary Sources, (as incorporated by rererence in (RULE 
XI)), to predict the maximum annual average oft-site ground 
level concentration of 2, 3, 7, B-TCDD equivalents determined 
u.ndar section (5) (b) of this rule. The maximWD annual average 
on-site concentration must be used when a person resides on­
site; and 

(d) The ratio of the predicted maxiiDUlll annual average 
ground level concentration of 2,3,7,8-TCDD equivalents to the 
risk-specific dose for 2,3,7,8-TCPD provided in Appendix v (as 
inco~rat.m. by reference in (RULE XI]) of this subchapter (2.2 
x 10· ) shall not exceed 1.0. 

(6) Alternative HC limit for furnaces with organic matter 
in raw material. For industrial furnaces that cannot meet the 
20 ppmv HC limit because of organic matter in normal raw 
material, the department may establish an alternative HC limit 
on a case-by-case basis (under a part B permit proceeding) at 
a level that ensures that flue gas HC (and CO) concentrations 
when burning hazardous waste are not greater than when not 
burning hazardous waste (the baseline He level) provided that 
the owner or operator complies with the following require­
ments. However, cement kilns equipped with a by-pass duct 
meeting the requirements of section (7) of this rule, are not 
eligible for an alternative He limit. 

(a) The owner or operator must demonstrate that the 
facility is designed and operated to minimize hydrocarbon 
emissions from fuels and raw materials when the baseline HC 
(and CO) level is determined. The baseline HC (and CO) level 
is defined as the averaga over all valid test runs of the 
highest hourly rolling average value tor each run when the 
facility does not burn hazardous waste, and produces normal 
products under normal operating conditions feeding normal 
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feedstocks and fuels. Mo:re than one baseline level may be 
dete:rmined if the facility operates unde:r different modes that 
may generate significantly diffe:rent HC (and CO) levels; 

(b) The owne:r o:r operator must develop an approach to 
monitor over time changes in the operation of the facility that 
could reduce the baseline HC level; 

(c) The owner or operator must conduct emissions testing 
during the trial burn to: 

(i) Dete:rmine the baseline HC (and CO) level; 
(ii) Demonstrate that, when hazardous waste is burned, 

HC (and CO) levels do not exceed the baseline level; and 
(iii) Identify the types and concentrations of organic 

compounds iisted in ARM 16.44.352(1) (b) that are emitted and 
conduct dispe:rsion modeling to p:redict the maximum annual 
average g:round level concent:ration of each organic compound. 
on-site ground level concentrations must be conside:red fot' this 
evaluation if a person resides on site. 

(A) Sampling and analysis of ot'ganic emissions shall be 
conducted using procedures p:rescribed by the depa:rtment. 

(B) Dispersion modeling shall be conducted according to 
procedures provided by section (5) (b) of this rule; and 

(iv) Demonstrate that maximum annual average ground level 
concentrations of the organic compounds identified in section 
(6)(c) (iii) of this rule do not exceed the following levels: 

(A) For the noncat'cinogenic compounds listed in Appendix 
IV (as incorporated by reference in [RULE XI]) of this subchap­
tet', the levels established in Appendix IV (as incorporated by 
reference in [RULE XI]); 

(B) For the ca:rcinogenic compounds listed in Appendix V 
(as incorporated by reference in [RULE XI]) of this subchapter, 
the sum for all compounds of the ratios of the actual ground 
level concentration to the level established in Appendix V 
cannot exceed 1.0. To estimate the health risk from chlorina­
ted dibenzo-p-dioxins and dibenzofuran congeners, use the 
procedures prescribed by section (5) (c) of this rule to 
estimate the 2, 3, 7, 8-TCDD toxicity equivalence of the 
congene:rs. 

(C) For compounds not listed in Appendix IV or V, (as 
incorporated by :reference in [RULE XI]), 0.1 micrograms per 
cubic meter. 

(d) All hydrocarbon levels specified under this section 
are to be monitored and reported as specified in sections 
(3) (a) and (3) (b) of this rule. 

(7) Monitoring CO and HC in the by-pass duct of a cement 
kiln. cement kilns may comply with the carbon monoxide and 
hydrocarbon limits provided by sections (2), (3), and (4) of 
this rule by monitoring in the by-pass duct provided that: 

(a) Hazardous waste is fired only into the kiln and not 
at any location downstream from the kiln exit relative to the 
direction of gas flow; and 

(b) The by-pass duct diverts a minimum of lOt of kiln 
off-gas into the duct. 

(8) Use of emissions test data to demonstrate compliance 
and establish operating limits. Compliance with the require-
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ments of this rule must be demonstrated simultaneously by 
emissions testing or during separate runs undeJ:' identical 
opeJ:"ating conditions. FurtheJ:", data to demonstrate compliance 
with the co and HC limits of this rule or to establish alterna­
tive co or HC limits under this rule must be obtained during 
the time that ORE testing, and where applicable, CDD/CDF 
testing under section (5) of this rule and comprehensive 
organic emissions testing under section (6) is conducted. 

(9) For the purposes of permit enforcement, compliance 
with the operating requirements specified in the permit [RULE 
III] will be regarded as compliance with this rule. However, 
evidence that compliance with those permit conditions is 
insufficient to ensure compliance with the requirements of this 
rule may be "information" justifying modification or revocation 
and re-issuance of a permit under ARM 16.44.116. 
AUTH; 75-10-405, MCA; IMP; 75-10-405, MCA 

RULE V STAN!)ARPS TO CONTRQL PARTICULATE HATTER (1) A 
boiler or industrial furnace burning hazardous waste may not 
emit particulate matter in excess of 180 milligrams per dry 
standard cubic meter (0.08 grains per dry standard cubic foot) 
after correction to a stack gas concentration of 7t oxygen, 
using procedures prescribed in 40 CFR Part 60, Appendix A, 
methods 1 through 5, and Appendix IX (as incorporated by 
reference in [RULE XI]) of this subchapter. 

(2) For the purposes of permit enforcement, compliance 
with the operating requirements specified in the permit (under 
[ROLE III]) will be regarded as compliance with this rule. 
However, evidence that compliance with those permit conditions 
is insufficient to ensure compliance with the requirements of 
this rule may be "information" justifying modification or 
revocation and re-issuance of a permit under ARM 16.44,116. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RULE VI STAlij)AR!)S TO CONTBQL METALS EMISSIONS ( 1) The 
owner or operator ~nust comply with the metals standards 
provided by sections (2), (3), (4), (5), or (6) of this rule 
for each metal listed in section (b) of this rule that is 
present in the hazardous waste at detecti!lble levels using 
analytical procedures specified in Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods (SW-846), incorporated 
by reference in ARM 16.44.351(1)(e). 

(2) Tier I feed rate screening limit• for metals are 
specified in Appendix I (as incorporated by reference in [RULE 
XI]) of this subchapter as a function of terrain-adjusted 
effective stack height and terrain and land use in the vicinity 
of the facility. Criteria for facilities that are not eligible 
to comply with the screening limits are provided in section 
(2) (g) of this rule. 

(a) Noncarcinogenic metals. The feed rates of antimony, 
barium, lead, mercury, thallium, and silver in all feed 
streams, including hazardous waste, fuels, and industrial 
furnace feed stocks shall not exceed the screening limits 
specified in Appendix I (as incorporated by reference in [RULE 
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XI]) of this subchapter. 
(i) The feed rate screening limits for antimony, barium, 

mercury, thallium, and silver are based on either: 
(A) An hourly rolling average as defined in [RULE III] 

(5) (f) (i) (B); or 
(B) An instantaneous limit not to be exceeded at any 

time. 
(ii) The feed rate screening limit for lead is based on 

one of the following: 
(A) An hourly rolling average as defined in [RULE III) 

(5) (f) (i) (B); 
(B) An averaging period of 2 to 24 hours as defined in 

[RULE III] (5) (f) (ii) with an instantaneous feed rate limit not 
to exceed 10 times the feed rate that would be allowed on an 
hourly rolling average basis; or 

(C) An instantaneous limit not to be exceeded at any 
time. 

(b) Carcinogenic metals. 
(i) The feed rates of arsenic, cadmium, beryllium, and 

chromium in all feed streaiiiS, including hazardous waste, fuels, 
and industrial furnace feed stocks shall not exceed values 
derived from the screening limits specified in Appendix I (as 
incorporated by reference in [RULE XI]) of this subchapter. 
The feed rate of each of these metals is limited to a level 
such that the sum of the ratios of the actual feed rate to the 
feed rate screening limit specified in Appendix I shall not 
exceed 1.0, as provided by the following equation: 

n 
I: 

AFRCil 

i•l FRSL!Il 

where: 

s 1.0 

n-number of carcinogenic metals 
AFR-actual feed rate to the device for metal "i" 
FRSL-feed rate screening limit provided by Appendix I (as 
incorporated by reference in [RULE XI]) of this subchapter 
for metal "i" 

(ii) The feed rate screening limits for the carcinogenic 
metals are based on either: 

(A) An hourly rolling average; or 
(B) An averaging period of 2 to 24 hours as defined in 

[RULE III) (5) (f) (ii) with an instantaneous feed rate limit not 
to exceed 10 times the feed rate that would be allowed on an 
hourly rolling average basis. 

(c) ( i) The terrain-adjusted effective stack height (TESH) 
is determined according to the following equation: 

TESH=Ha+H1-Tr 

where: 
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HacActual physical stack height 
HlcPlume rise as determined from Appendix VI (as incorpo­

rated by reference in [RULE XI]) of this subchapter 
as a function of stack flow rate and stack gas exhaust 

temperature. 
Tr-Terrain rise within five kilometers of the stack. 

(ii) The stack height (Ha) may not exceed good 
engineering practice as specified in ARM 16.8.1204(2). 

(iii) If the TESH for a particular facility is not listed 
in the table in the appendices, the nearest lower TESH listed 
in the table shall be used. If the TESH is four meters or 
lass, a value of four meters shall be used. 

(iv) The department hereby incorporates by reference 40 
CFR 5l.lOO(ii). 40 CFR 5l.lOO(ii) is a federal agency rule 
setting forth stack height limitations. 

(d) The screening limits are a function of whether the 
facility is located in noncomplex or complex terrain. A device 
located where any part of the surrounding terrain within 5 
kilometers of the stack equals or exceeds the elevation of the 
physical stack height (Ha) is considered to be in complex 
terrain and the screening limits for complex terrain apply. 
Terrain measurements are to be made from u.s. Geological Survey 
7.5-minute topographic maps of the area surrounding the 
facility. 

(e) The screening limits are a function of whether the 
facility is located in an area where the land use is urban or 
rural. To determine whether land use in the vicinity of the 
facility is urban or rural, procedures provided in Appendices 
IX or X (as incorporated by reference in [RULE XI]) of this 
subchapter shall be used. 

(f) owners and operators of facilities with more than one 
on-site stack from a boiler, industrial furnace, incinerator, 
or other thermal treatment unit subject to controls of metals 
-issions under a RCRA operating permit or interim status 
controls must comply with the screening limits for all such 
units asswai.ng all hazardous waste is fed into the device with 
the worst-case stack based on dispersion characteristics. The 
worst-case stack is determined from the following equation as 
applied to each stack: 

K•HVT 

Where: 

K=a parameter accounting for relative influence of stack 
height and plume rise; 

H•physical stack height ;meters); 
V=stack gas flow rate (m {second); and 
T~exhaust temperature ("K). 

The stack with the lowest value of K is the worst-case stack. 

(g) 
limits. 

17-9/10/92 

Criteria for facilities not eligible for screening 
If any criteria below are met, the tier I (and tier 
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II) screening limits do not apply. owners and operators of 
such facilities must comply with the tier III standards 
provided by section (4) of this rule. 

(i) The device is located in a narrow valley less than 
one kilometer wide; 

(ii) The device has a stack taller than 20 meters and is 
located such that the terrain rises to the physical height 
within one kilometer of the facility; 

(iii) The device has a stack taller than 20 meters and is 
located within five kilometers of a shoreline of a large body 
of water such as an ocean or large lake; 

(iv) The physical stack height of any stack is less than 
2.5 times the height of any building within five building 
heights or five projected building widths of the stack and the 
distance from the stack to the closest boundary is within five 
building heights or five projected building widths of the 
associated building; or 

(v) The department determines that standards based on 
site-specific dispersion modeling are required. 

(h) The feed rate of metals in each feedstream must be 
monitored to ensure that the feed rate screening limits are not 
exceeded. 

(3) Tier II emission rate screening limits. Emission 
rate screening limits are specified in Appendix I (as incorpo­
rated by reference in [RULE XI J ) as a function of terrain­
adjusted effective stack height and terrain and land use in the 
vicinity of the facility. Criteria for facilities that are not 
eligible to comply with the screening limits are provided in 
section (2) (g) of this rule. 

(a) Noncarcinogenic metals. The emission rates of 
antimony, barium, lead, mercury, thallium, and silver shall not 
exceed the screening limits specified in Appendix I (as 
incorporated by reference in (RULE XI]) of this subchapter. 

(b) carcinogenic metals. The emission rates of arsenic, 
cadmium, beryllium, and chromium shall not exceed values 
derived fr0111 the screening limits specified in Appendix I (as 
incorporated by reference in [RULE XI]) of this subchapter. 
The emission rate of each of these metals is limited to a level 
such that the sum of the ratios of the actual emission rate to 
the emission rate screening limit specified in Appendix I (as 
incorporated by reference in [RULE XI)) shall not exceed 1.0, 
as provided by the following equation: 

n 
I: 

AER<I> 

i~l ERSL(I) 

where: 

s 1.0 

n~number of carcinogenic metals 
AER~actual emission rate for metal "i" 
ERSL-emission rate screening limit provided by Appendix 

I (as incorporated by reference in [RULE XI)) of this subchap­
ter for JDetal "i". 
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(c) The emission rate limits must be implemented by 
limiting feed rates of the individual metals to levels during 
the trial burn. The feed rate averaging periods are the same 
as provided by sections (2)(a)(i) and (ii) and (2) (b)(ii) of 
this rule. The feed rate of metals in each feedstream must be 
monitored to ensure that the feed rate limits for the feed­
streams specified under [RULE III] are not exceeded. 

(d) Definitions and limitations. The definitions and 
limitations provided hy section ( 2) of this rule for the 
following terms also apply to the tier II emission rate 
screening limits provided by section (3) of this rule: terrain­
adjusted effective stack height, good engineering practice 
stack height, terrain type, land use, and criteria for facil­
ities not eligible to use the screening limits. 

(e) (i) OWners and operators of facilities with more than 
one on-site stack from a boiler, industrial furnace, inciner­
ator, or other thermal treatment unit subject to controls on 
metals -issions under a RCRA operating permit must c0111ply with 
the emissions screening limits for any such stacks assuming all 
hazardous waste is fed into the device with the worst-case 
stack based on dispersion characteristics. 

(ii) The worst-case stack is determined by procedures 
provided in section (2) (f) of this rule. 

(iii) For each metal, the total emissions of the metal 
from those stacks shall not exceed the screening limit for the 
worst-case stack. 

(4) Tier III site-specific risk assess.ent. 
(a) Conformance with the tier III metals controls must 

be demonstrated by emissions testing to determine the eaission 
rate for each metal, air dispersion modeling to predict the 
maximum annual average off-site ground level concentration for 
each metal, and a demonstration that acceptable ambient levels 
are not exceeded. 

(b) Appendices IV and V (as incorporated by reference in 
[RULE XI]), list the acceptable ambient levels for purposes of 
this rule. Reference air concentr~tions (RACs) are listed tor 
the noncarcinogenic metals and 10· risk-specific doses (RSDs) 
are listed for the carcinogenic metals. The RSD for a metal 
is the acceptable ambient level for that metal provided that 
only one of the four carcinogenic metals is emitted. If more 
than one carcinogenic metal is emitted, the acceptable ambient 
level for the carcinogenic metals is a fraction of the RSD as 
described in section (4) (c) of this rule. 

(c) For the carcinogenic metals, arsenic, cadmium, 
beryllium, and chromium, the sum of the ratios of the predicted 
maximum annual average off-site ground level concentrations 
(except that on-site concentrations IIIUSt be considered if a 
person resides on site) to the risk-specific dose (RSD) for all 
carcinogenic metals emitted shall not exceed 1.0 as determined 
by the following equation: 

n Predicted Ambient 
concentrati one 1 > 
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:S 1.0 

Risk-Specific Dose111 

where: n~number of carcinogenic metals 

(d) For the noncarcinogenic metals, the predicted maximum 
annual average off-site ground level concentration for each 
metal shall not exceed the reference air concentration (RAC). 

(e) Owners and operators of facilities with more than one 
on-site stack from a boiler, industrial furnace, incinerator, 
or other thermal treatment unit subject to controls on metals 
emissions under a RCRA operating permit must conduct emissions 
testing and dispersion modeling to demonstrate that the 
aggregate emissions from all auch on-site stacks do not result 
in an exceedance of the acceptable ambient levels. 

(f) Under tier III, the metals controls must be imple­
mented by limiting feed rates of the individual lD.etals to 
levels during the trial burn. The feed rate averaging periods 
are the same as provided by sections (2) (a)(i) and (ii) and 
(2) (b) (ii) of this rule. The feed rate of metals in each 
feedstream must be monitored to ensure that the feed rate 
limits for the feedstreams specified under [RULE III) are not 
exceeded. 

(5) The owner or operator may adjust the feed rate 
screening limits provided by Appendix I (as incorporated by 
reference in [RULE XI)), of this subchapter to account for 
site-specific dispersion modeling. Under this approach, the 
adjusted feed rate screening limit for a metal is determined 
by back-calculating from the acceptable ambient level provided 
by Appendices IV and V (as incorporated by reference in [RULE 
XI)), of this subchapter using dispersion modeling to determine 
the maximum allowable emission rate. This emission rate 
becomes the adjusted Tier I feed rate screening limit. The 
feed rate screening limits for carcinogenic metals are imple­
mented as prescribed in section (2) (b) of this rule. 

(6) Alternative implementation approaches. 
(a) The department may approve on a case-by-case basis 

approaches to implement the tier II or tier III metals emission 
limits provided by sections (3) or (4) of this rule alternative 
to monitoring the feed rate of metals in each feedstream. 

(b) The emission limits provided by section (4) of this 
rule must be determined as follows: 

(i) For each noncarcinogenic metal, by back-calculating 
from the RAC provided in Appendix IV (as incorporated by 
reference in [RULE XI)), of this subchapter to determine the 
allowable emission rate for each metal using the dilution 
factor for the maximum annual average ground level concentra­
tion predicted by dispersion 111odeling in conformance with 
section (B) of this rule; and 

(ii) For each carcinogenic metal by: 
(A) Back-calculating froa the RSD provided in Appendix 

v (as incorporated by reference in [RULE XI)), of this subchap-

~~R Notice No. 16-2-412 17-9/10/92 



-1937-

ter to determine the allowable emission rate for each metal if 
that metal were the only carcinogenic metal emitted using the 
dilution factor for the maximum annual average qroun4 level 
concentration predicted by dispersion modeling in conformance 
with section (8) of this rule; and 

(B) If more than one carcinogenic metal is emitted, 
selecting an emission limit for each carcinogenic metal not to 
exceed the emission rate determined by section (6) (b) (ii)(A) 
of this rule such that the sum for all carcinogenic metals of 
the ratios of the selected emission limit to the emission rate 
determined by that section does not exceed 1.0. 

(7) ~ission testing. 
(a) Emission testing for metals shall be conducted using 

the Multiple Metals Trllin llS described in Appendix IX (llS 
incorporated by reference in [RULE XI]), of this subchapter. 

(b) Emissions of chromium are assumed to be hexavalent 
chromium unless the owner or operator conducts emissions 
testing to determine hexavalent chromium emissions using 
procedures prescribed in Appendix IX (as incorporated by 
reference in [RULE XI]) ot this subchapter. 

(8) Dispersion modeling required under this rule shall 
be conducted according to methods recommended in Appendix X (as 
incorporated by reference in (RULE XI]), of this subchapter, 
the "Hazardous Waste Combustion Air Quality Screening Proce­
dure" described in Appendix IX (as incorporated by reference 
in (RULE XI]), or "EPA SCREEN Screening Procedure" as described 
in screeninq Procedures tor Estimating Air Quality Impact of 
Stationary Sources incorporated by reference in [RULE XI] to 
predict the maximum annual average off-site ground level 
concentration. However, on-site concentrations must be 
considered when a person resides on-site. 

(9) For the purposes ot permit enforcement, compliance 
with the operating requirements specified in the permit (under 
[RtlLE III J) will be regarded as compliance with this rule. 
However, evidence that compliance with those permit conditions 
is insufficient to ensure compliance with the requirements of 
this rule may be "information" justifying liiOdification or 
revocation and re-isauance of a permit under ARM 16.44.116. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RULE VU SIJ\NPARDS TO CONTROL RXQROGEN CHLORIDE CHCL) AND 
CHLORINE GAS ICI.zl EMISSIONS (1) The owner or operator JDUst 
c0111ply with the hydrogen chloride (HCl) and chlorine (Cl2) controls provided by section (2) or (3) ot this rule. 

(2) (a) Tier I feed rate screening limits. Feed rate 
screening limits are specified for total chlorine in Appendix 
II (as incorporated by reference in [RULE XI]), of this 
subchapter as a function of terrain-adjusted effective stack 
heiqht and terrain and land use in the vicinity of the facil­
ity. The feed rate of totll.l chlorine and chloride, both 
organic and inorganic, in all feed streams, including hazardous 
waste, fuels, and industrial furnace feed stocks shall not 
exceed the levels specified. 

(b) Tier II emission rate screening limits. Emission 
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rate screening limits for HCl and Cl2 are specified in Appendix 
Ill (as incorporated by reference in [RULE XI]), of this 
subchapter as a function of terrain-adjusted effective stack 
height and terrain and land use in the vicinity of the facil­
ity. The stack emission rates of HCl and c12 shall not exceed 
the levels specified. 

(c) The definitions and limitations provided by [RULE 
VI) (2) for the following terms also apply to the screening 
limits provided by this section: terrain-adjusted effective 
stack height, good engineering practice stack height, terrain 
type, land use, and criteria for facilities not eligible to use 
the screening limits. 

(d) owners and operators of facilities with more than one 
on-site stack from a boiler, industrial furnace, incinerator, 
or other thermal treatment unit subject to controls on HCl or 
c12 emissions under a RCRA operating permit must comply with 
the Tier I and Tier II screening limits for those stacks 
assuming all hazardous waste is fed into the device with the 
worst-case stack based on dispersion characteristics. 

(i) The worst-case stack is determined by procedures 
provided in [RULE VI](2) (f). 

(ii) Under tier I, the total feed rate of chlorine and 
chloride to all subject devices shall not exceed the screening 
limit for the worst-case stack. 

(iii) Under tier II, the total emissions of HCl and Cl2 
from all subject stacks shall not exceed the screening limit 
for the worst-case stack. 

(3) Tier III site-specific risk assessments 
(a) Conformance with the tier III controls must be 

demonstrated by emissions testing to determine the emission 
rate for HCl and Cl2, air dispersion modeling to predict the 
maximum annual average off-site ground level concentration for 
each compound, and a demonstration that acceptable ambient 
levels are not exceeded. 

(b) Acceptable ambient levels. Appendix rv (as incor­
porated by reference in [RULE XI]), lists the reference air 
concentrations (RACs) for HCl (7 microgr~s per cubic meter) 
and Clz (0.4 micrograms per cubic meter). 

(c) owners and operators of facilities with more than one 
on-site stack from a boiler, industrial furnace, incinerator, 
or other thermal treatment unit subject to controls on HCl or 
Cl~ eJDissions under a RCRA operating permit must conduct 
em1ssions testing and dispersion modeling to demonstrate that 
the aggregate emissions from all such on-site stacks do not 
result in an exceedance of the acceptable ambient levels for 
HCl and Cl • 

(4) ~e HCl and Cl2 controls are implemented by limiting 
the feed rate of total chlorine and chloride in all feed­
streams, including hazardous waste, fuels, and industrial 
furnace feed stocks. Under tier I, the feed rate of total 
chloride and chlorine is limited to the tier I screening 
limits. Under tier II and tier III, the feed rate of total 
chloride and chlorine is limited to the feed rates during the 
trial burn. The feed rate limits are baaed on either: 
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(a) An hourly rolling average as defined in (RULE 
III] (5) (f); or 

(b) An instantaneous basis not to be exceeded at any 
time. 

(5) The owner or operator may adjust the feed rate 
screening limit provided by Appendix II (as incorporated by 
reference in [RULE XI)), of this subchapter to account for 
site-specific dispersion modeling. Under this approach, the 
adjusted feed rate screening limit is determined by back­
calculating from the acceptable ambient level for c12 provided 
by Appendix IV (as incorporated by reference in [RULE XI]), of 
this subchapter using dispersion modeling to determine the 
maximum allowable emission rate. This emission rate becomes 
the adjusted Tier I feed rate screening limit. 

(6) Emissions testing for HCl and Cl2 shall be conducted 
using the procedures described in Appendix IX (as incorporated 
by reference in [RULE XI]), of this subchapter. 

(7) Dispersion modeling shall be conducted according to 
the provisions of (RULE VI](B). 

(B) For the purposes of permit enforcement, compliance 
with the operating requirements specified in the permit (under 
[RULE III)) will be regarded as compliance with this rule. 
However, evidence that compliance with those permit conditions 
is insufficient to ensure compliance with the requirements of 
this rule may be "information" justifying modification or 
revocation and re-issuance of a permit under ARM 16.44.116. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RPLE viii SHALL ouAKTITX oN-srTE BUBNEB xxEMPTioN 
(1) owners and operators of facilities that burn hazard­

ous waste in an on-site boiler or industrial furnace are exempt 
from the requirements of this subchapter provided that: 

(a) The quantity of hazardous waste burned in a device 
for a calendar month does not exceed the limits provided in the 
following table based on the terrain-adjusted effective stack 
height as defined in [RULE VIJ(2)(c): 
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(b) The maximum hazardous waste firing rate does not 
exceed at any time 1 percent of the total fuel requirements for 
the device (hazardous waste plus other fuel) on a total heat 
input or mass input basis, whichever results in the lower mass 
feed rate of hazardous waste; 

(c) The hazardous waste has a minimum heating value of 
5,000 Btuflb, as generated; and 

(d) The hazardous waste fuel does not contain (and is not 
derived from) EPA Hazardous Waste Nos. 0017, 0037, 0041, 0042, 
F020, F021, F022, F023, F026, or F027 1 F028, F032 or K001 
(containing pentachlorophenol). 

(2) If hazardous waste fuel is mixed with a nonhazardous 
fuel, the quantity of hazardous waste before such mixing is 
used to comply with section (1). 

( 3) If an owner or operator burns hazardous waste in more 
than one on-site boiler or industrial furnace exempt under this 
rule, the quantity limits provided by section (1)(a) of this 
rule are implemented according to the following equation: 

Actual Quantity Burnedc 11 
$1.0 

Allowable Quantity Burned<tl 

where: 

n means the number of stacks; 
Actual Quantity Burned means the waste quantity burned per 

month in device "i"; 
Allowable Quantity Burned means the maximum allowable 

exempt quantity for stack "i" from the table in (1) (a) above. 

Note: Hazardous wastes that are subject to the special 
requirements for conditionally exl!llpt small quantity generators 
under ARM 16.44.402 may be burned in an off-site device under 
the exemption provided by (RULE VIII], but must be included in 
the quantity detar.aination for the exemption. 

(4) The owner or operator of facilities qualifying for 
the small quantity burner exemption under this rule must 
provide a one-time signed, written notice to the department 
indicating the following: 

(a) The combustion unit is operating as a small quantity 
burner of hazardous waste; 

(b) The owner and operator ax:-e in compliance with the 
requirements of this rule; and 

(c) The maxiDum quantity of hazardous waste that the 
facility may burn per month as px:-ovided by (RULE VIII](1)(a). 

(5) The owner or operator must maintain at the facility 
for at least three years sufficient records documenting 
compliance with the hazardous waste quantity, firing rate, and 
heating value limits of this rule. At a minimum, these records 
must indicate the quantity of hazardous waste and other fuel 
burned in each unit per calendar month, and the heating value 
of the hazardous waste. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 
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RULE IX STANDARDS FOR DIRECT TBANSFER (1) The regula­
tions in this rule apply to owners and operators of boilers and 
industrial furnaces subject to [RULE III] if hazardous waste 
is directly transferred from a transport vehicle to a boiler 
or industrial furnace without the use of a storage unit. 

(2) Definitiona. 
(a) When used in this rule, the following terms have the 

meanings given below: 
(i) "Direct transfer equipment" 111eans any device (includ­

ing but not limited to, such devices as piping, fittings, 
flanges, valves, and pumps) that is used to distribute, meter, 
or control the flow of hazardous waste between a container 
(i.e., transport vehicle) and a boiler or industrial furnace. 

(ii) "Container" means any portable device in Which 
hazardous waste is transported, stored, treated, or otherwise 
handled, and includes transport vehicles that are containers 
themselves (e.g., tank trucks, tanker-trailers, and rail tank 
cars), and containers placed on or in a transport vehicle. 

(b) This rule references several requirements provided 
in subparts I and J of 40 CFR Parts 264 and 265 (incorporated 
by reference in ARM 16.44.702 and 16.44.609, respectively). 
For purposes of this rule, the term "tank systems" in those 
referenced requirements means direct transfer equipment as 
defined in section (2) (a) of this rule. 

(3) General operating requirements. 
(a) No direct transfer of a pumpable hazardous waste 

shall be conducted from an open-top container to a boiler or 
industrial furnace. 

(b) Direct transfer equipment used for pumpable hazardous 
waste shall always be closed, except when necessary to add or 
remove the waste, and shall not be opened, handled, or stored 
in a manner that may cause any rupture or leak. 

(c) The direct transfer of hazardous waste to a boiler 
or industrial furnace shall be conducted so that it does not: 

(i) Generate extreme heat or pressure, fire, explosion, 
or violent reaction; 

(ii) Produce uncontrolled toxic mists, fumes, dusts, or 
gases in sufficient quantities to threaten human health; 

(iii) Produce uncontrolled flammable fumes or gases in 
sufficient quantities to pose a risk of fire or explosions; 

(iv) Damaqe the structural integrity of the container or 
direct transfer equipment containing the waste; 

(v) Adversely affect the capability of the boiler or 
industrial furnace to meet the standards provided by [RULE IV] 
through [RULE VII]; or 

(vi) Threaten human health or the environment. 
(d) Hazardous waste shall not be placed in direct 

transfer equipment, if it could cause the equipment or its 
secondary containment system to rupture, leak, corrode, or 
otherwise fail. 

(e) The owner or operator of the facility shall use 
appropriate controls and practices to prevent spills and 
overflows from the direct transfer equipment or its secondary 
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containment systems. These include at a minimum: 
(i) spill prevention controls (e.g., check valves, dry 

discount couplings); and 
(ii) automatic waste feed cutoff to use if a leak or spill 

occurs from the direct transfer equipment. 
( 4) Areas where direct transfer vehicles (containers) are 

located. Applying the definition of container under this rule, 
owners and operators must comply with the following require­
ments: 

(a) The containment requirements of 40 CFR 264.175; 
(b) The use and management requirements of subpart I, 40 

CFR Part 265, except for 40 CFR 265.170 and 265.174, (adopted 
by reference in ARM 16.44.609) and except that in lieu of the 
special requirements of 40 CFR 265.176 (adopted by reference 
in ARM 16.44.609) for ignitable or reactive waste, the owner 
or operator may comply with the requirements for the mainte­
nance of protective distances between the waste management area 
and any public ways, streets, alleys, or an adjacent property 
line that can be built upon as required in Tables 2-1 through 
2-6 of the National Fire Protection Association's (NFPA) 
"Flammable and Combustible Liquids Code," 1977 or 1981 (incor­
porated by reference in [RULE XI]). The owner or operator must 
obtain and keep on file at the facility a written certifi­
cation by the local Fire Marshall that the installation meets 
the subject NFPA codes; and 

(c) The closure requirements of 40 CFR 264.178. 
(5) Direct transfer equipment must meet the following 

requirements: 
(a) owners and operators shall comply with the secondary 

containment requirements of 40 CFR 265.193, except for para­
graphs 265.193(a), (d), (e), and (i). 

(b)(i) The owner or operator must inspect at least once 
each operating hour when hazardous waste is being transferred 
from the transport vehicle (container) to the boiler or 
industrial furnace: 

(A) Overfill/spill control equi~ent (e.g., waete-feed 
cutoff systems, bypass systeas, and drainage syst-s) to ensure 
that it is in good working order; 

(B) The above ground portions of the direct transfer 
equipment to detect corrosion, erosion, or releases of waste 
(e.g., wet spots, dead vegetation); and 

(C) Data gathered from monitoring equip~~ent and leak­
detection equipment, (e.g,, pressure and temperature gauges) 
to ensure that the direct transfer equipment is being operated 
according to its design. 

(ii) The owner or operator must inspect cathodic protec­
tion systems, if used, to ensure that they are functioning 
properly according to the schedule provided by 40 CFR 
265.195(b): 

(iii) Records of inspections made under this section shall 
be maintained in the operating record at the facility, and 
available for inspection for at least 3 years from the date of 
the inspection. 

(c) For design and installation of new ancillary equip-
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ment, owners and operators must comply with the requirements 
of 40 CFR 26S.l92. • 

(d) For response to leaks or spills, owners and opera­
tors must comply with the requirements of 40 CFR 265.196. 

(e) For closure, owners and operators must comply with 
the requirements of 40 cFR 265.197, except for 40 CFR 
265.197 (c) (2), throuqh (c) (4). 
AUTH: 75-10-40S, MeA; IMP: 7S-10-40S, MCA 

RULE X REGQLATION OF RESIQQES (1) A residue derived 
from the burning or processing of hazardous waste in a boiler 
or industrial furnace is not excluded from the definition of 
a hazardous waste under ARM 16.44.304(2) (b), (d) or (e) unless 
the device and the owner or operator meet the following 
requirements: 

(a) The device meets the following criteria: 
(i) Boilers must burn at least sot coal on a total heat 

input or mass input basis, whichever results in the greater 
mass feed rate of coal; 

(ii) Industrial furnaces subject to ARM l6.44.304(2)(d) 
must process at least sot by weight normal, nonhazardous raw 
materials; 

(iii) Cement kilns must process at least sot by weight 
normal cement-production raw materials; 

(b) The owner or operator de111onstrates that the hazardous 
waste does not siqnificantly affect the residue by demonstrat­
ing conformance with either of the following criteria: 

(i) comparison of waste-derived residue with normal 
residue. The waste-derived residue must not contain ARM 
16.44.352(1) (b) constituents, (toxic constituents) that could 
reasonably be attributable to the hazardous waste at concentra­
tions significantly hiqher than in residue generated without 
burning or processing of hazardous waste, using the following 
procedure. Toxic compounds that could reasonably be attrib­
utable to burning or processing the hazardous waste (constit­
uents of concern) include toxic constituents in the hazardous 
waste, and the orqanic compounds listed in Appendix VIII of 
[RULE XI] that may be qenerated as products of incomplete 
combustion. Sampling and analyses shall be in conformance with 
procedures prescribed in Test Methods for Evaluating Solid 
Waste, Physical/Ch .. ical Methods, (incorporated by reference 
in ARM 16.44.351). 

(A) Concentrations of toxic constituents of concern in 
normal residue shall be deterlllined based on analyses of a 
minimwa of 10 samples representing a minimum of 10 days of 
operation. Composite samples may be used to develop a sample 
for analysis provided that the compositing period does not 
exceed 24 hours. The upper tolerance limit (at 9St confidence 
with a 95t proportion of the saaple distribution) of the 
concentration in the normal residue shall be considered the 
statistically-derived concentration in the normal residue. If 
changes in raw materials or fuels reduce the statistically­
derived concentrations of the toxic constituents of concern in 
the normal residue, the statistically-derived concentrations 
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must be revised or statistically-derived concentrations of 
toxic constituents in normal residue must be established for 
a new mode of operation with the new raw material or fuel. To 
determine the upper .tolerance limit in the normal residue, the 
owner or operator shall use statistical procedures prescribed 
in "Statistical Methodology for Bevill Residue Determinations" 
in Appendix IX (as incorporated by reference in [RULE XI]). 

(B) Waste-derived residue shall be sampled and analyzed 
as often as necessary to determine whether the residue gener­
ated during each 24-hour period has concentrations of toxic 
constituents that are higher than the concentrations estab­
lished for the normal residue under section (1) (b) (i) (A) of 
this rule. If so, hazardous waste burning has significantly 
affected the residue and the residue shall not be excluded from 
the definition of a hazardous waste. Concentrations of toxic 
constituents of concern in the waste-derived residue shall be 
determined based on analysis of one or more samples oqtained 
over a 24-hour period. Multiple samples may be analyzed, and 
multiple samples may be taken to form a composite sample for 
analysis provided that the sampling period does not exceed 24 
hours. If more than one sample is analyzed to characterize 
waste-derived residues generated over a 24-hour period, the 
concentration of each toxic constituent shall be the arithmetic 
mean of the concentrations in the samples. No results may be 
disregarded; or 

(ii) Comparison of waste-derived residue concentrations 
with health-based limits. 

(A) The concentrations of nonmetal toxic constituents of 
concern (specified in section (1)(b) (i) of this rule) in the 
waste-derived residue must not exceed the health-based levels 
specified in Appendix VII (as incorporated by reference in 
[RULE XI]) . If a health-based limit for a constituent of 
concern is not listed in Appendix VII, than a limit of 0.002 
micrograms per kilogram or the level of detection (using 
analytical procedures prescribed in SW-846), whichever is 
higher, shall be used; and 

(B) The concentration of metals in an extract obtained 
using the toxicity characteristic leaching procedure of ARM 
16.44.324 must not exceed the levels specified in Appendix VII 
(as incorporated by reference in (RULE XI]); and 

(C) Waste-derived residue shall be sampled and analyzed 
as often as necessary to determine whether the residue gener­
ated during each 24-hour period has concentrations of toxic 
constituents that are higher than the health-baaed levels. 
Concentrations of toxic constituents of concern in the waste­
derived residue shall be determined based on analysis of one 
or more samples obtained over a 24-hour period. Multiple 
samples may be analyzed, and multiple samples may be taken to 
form a composite sample for analysis provided that the sampling 
period does not exceed 24 hours. If more than one sample is 
analyzed to characterize waste-derived residues generated over 
a 24-hour period, the concentration of each toxic constituent 
shall be the arithmetic mean of the concentrations in the 
samples. No results may be disregarded; and 
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(c) Records sufficient to document coapliance with the 
provisions of this rule ;hall be retained until closure of the 
boiler or industrial furnace unit. At a minimum, the following 
shall be recorded. 

(i) Levels of constituents in ARM 16.44.352(1) (b), that 
are present in waste-derived residues; 

(ii) If the waste-derived residue is compared with normal 
residue under section (1) (a) (i) of this rule: 

(A) The levels of constituents in ARM 16.44.352(1) (b), 
that are present in normal residues; and 

(B) Data and information, including analyses of saaples 
as necessary, obtained to determine if changes in raw aaterials 
or fuels would reduce the concentration of toxic constituents 
of concern in the normal residue. 
AUTH: 75-10-405, MCA; IMP: ?5-10-405, MCA 

RULE XI INCQRPQRATION BY REFERENCE (1) The department 
hereby incorporates by reference Appendices I through XII of 
40 CFR 266 Subpart H. 

(2) (a) The department hereby incorporates by reference the 
document "Screening Procedure~; for Estimating Air Quality 
Impact of Stationary Sources", US EPA, August 1988. 

(b) The department hereby incorporates by reference 
Tables 2-1 through 2-6 of the National Fire Protection Associa­
tion's "Flammable and Coabustible Liquids Code", ( 1977 or 
1981). 

(c) The departaent hereby incorporates by reference 
Guideline on Air Quality Models (Revised) or the "Hazardous 
Waste Coabustion Air Quality Screening Procedure", which are 
provided in Appendices X and IX, respectively, 40 CFR 260.11 
or "EPA SCREEN screening Procedure". Copies aay be obtained 
from the Solid and Hazardous Waste Bureau, Department of Health 
and Environmental Sciences, Cogswell Building, Helena, Montana 
59620 

(3) The department hereby incorporates by reference 40 
CFR Part 60, Appendix A, methods 1 through 5. Methods 1 
through 5 are federal agency rules setting forth test methods 
demonstrating particulate aatter standards. Copies of 40 CFR 
Part 60, Appendix A, methods 1 through 5 or any portion thereof 
may be obtained from the Solid and Hazardous Waste Bureau, 
Department of Health and Environmental Sciences, Cogswell 
Building, Helena, Montana 59620. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

BULE XIII INIERIM STATQS (a) The department does not 
adopt 40 CFR 266.103(a) (1) (ii), the definition of "existing or 
in existence", or any of the federal interim status provisions 
of 40 CFR 266.103. A boiler or industrial furnace cannot 
operate under interim status unless it was in operation burning 
or processing hazardous waste on or before August 21, 1991; 
facilities for which construction to burn or process hazardous 
waste had commenced, but which were not in operation as of that 
date, do not qualify for interim status. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

MAR Notice No. 16-2-412 17-9/10/92 



-1947-

4. The department will accept additional written colalllent 
on the proposed new rules until october 9, 1992. Written 
co-.nta must be submitted to Patti Powell, Department of 
Health and Environmental Sciences, Cogswell Building, capitol 
station, Helena, MT 59620. 

Certified to the Secretary of State AuQUSt 31. 1992 

Reviewed by: 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of amendment of ) 
a rule to make consistent 
exclusions from the definition of 
Ulployment in the unemployment 
insurance and workers' 
compensation acts 24.29.706 

) NOTICE OF THE CONTINUANCE OF 
) HEARING AND EXTENSION 
) OF COMMENT PERIOD 
) 
l 

TO ALL INTERESTED PERSONS: 

1. On September 29, 1992 at 10:00 a.m., a public hearing 
will be held in the Auditorium of the Montana Departm.nt of 
Transportation Building, 270J. Prospect, Helena, Montana to 
consider the above rule•. 

2. On July 30, 1992 the Department published notice of 
proposed rule making, a• above described, in the Montana 
Administrative Register, pages 1573 through 1576, with a public 
hearing to be held on Auqust 26, 1992. That hearing was 
continued. In order to provide interested parties an 
opportunity to participate this public hearing is reseheduled. 

3. Interuted parties may sutai t their data, views, or 
arquaants concerning the proposed adoption in writing to: 

Legal Services Division 
Hearing Unit 
Departaent of Labor and Industry 
Old Board of Health Building 
1301 Lockey 
Helena, MT 59620 

no later than october 2, 1992 

Lal~~--' 
Counsel Mario A. Micone, co .. issioner 

DEPARTMEMT OF LABOR ' INDUSTRY 

Certified to the Secretary of State: 

MAR Notice No. 24-29-33 17-9/10/92 



-1949-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the lllllltter of the amendment ) 
of a rule and adoption of a rule ) 
regarding what ia classified as ) 
wages for purposes of workers' ) 

NOTICE OF THE CONTINUANCE OF 
HEARING AND EXTENSION 

compensation and unemployment ) OF COMMENT PERIOD 
insurance amending 24.11.814; ) 
new rule I. ) 

TO ALL INTERESTED PERSONS: 

1. On September 29, 1992 at 10:00 a.m., a public hearing 
will be held in the AuditoriWII of the Montana Department of 
Transportation Building, 2701 Prospect, Helena, Montana to 
consider the above rules. 

2. on July 30, 1992 the Department published notice of 
proposed rule malting, as above described, in the Montana 
Administrative Register, pages 1577 through 1579, with a public 
hearing to be held on August 26, 1992. That hearing was 
continued. In order to provide interested parties an 
opportunity to participate this public hearing is rescheduled. 

3. Interested parties may submit their data, views, or 
argWIIents concerning the proposed adoption in writing to: 

Legal services Division 
Hearing Unit 
Department of Labor and ·Industry 
Old Board of Health Building 
1301 Lockey 
Helena, MT 59620 

no later than OCtober 2, 1992 

/z~~~r!t~~ .~:,,.;..;,-z~r__;L:..=J/'.~.'-',::;..,-·· -~ J~ Q )~ 
William E. O'Leary,~iaf Counsel Mario A. Hicone, Comaissioner 
Rule Reviewer . ~ DEPARTMENT 01" LABOR & INDUSTRY 

Certified to the Secretary of State: 
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BEFORE THE BOARD OF OIL 
AND -GAS CONSERVATION 

OF THE STATE OF MONTANA 

IN .THE MATTER OF NEW RULES AND 
THE AMENDMENT OF RULES PERTAINING 
TO DEFINITIONS, THE BONDING OF 
OIL AND GAS WELLS, REPORTS, WELL 
PLUGGING REQUIREMENTS, AND THE ) 
REFERRAL OF ADMINISTRATIVE MATTERS.) 

TO: All Interested Persons: 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENTS TO RULES 
36.22.302, 36.22.1242, 
AND 36.22.1308, AND 
NEW RULES I AND II. 

1. On October 8, 1992, at 9:00 a.m a public hearing will 
be held at the Billings Petroleum Club, Sheraton Hotel, corner 
of 27th Street and 1st Avenu.e North, Billings, Montana, to 
consider new Rule I and Rule II, and amendments to rules 
36.22.302, 36.22.1242, and 36.22.1308. 

2 • The proposed new rules and proposed amendments to rules 
add to or amend present rules found in the Administrative Rules 
of Montana beginning on page 36-395. 

3. The proposed n- rules and rules as proposed to be 
amended provide as follows: 

RULE I 8EFEBML OF AD.IJINISTMTiyE DECISIQBS ( 1) The 
Board administrator may refer any administrative action or 
decision to the board for consideration. 

( 2) Administrative actions or decisions referred by the 
board ~tdministrator to the board for consideration must be 
presented in the for~~~ of a petition, and are subject to the 
notice and hearing requirements of Section 82-11-141, MCA. 
AUTH: Sec. 82-11-111, 82-11-115, MCA IMPz Sec. 82-11-115, 
82-11-141, MCA 

36·. 22.302 PEFIIIITIOHS Unless the context otherwise 
requires, the wor~ defined shall have the following meaning 
when found in these rules: 

(1) through (21) remain the same. 
(22) "Degrade" means that as a result of any source 

dillcharging pollutant11 to groundwater or surface water, the 
concentrationT-e~•e~-ei~k~~~~·~~~~~ 
lolUI-'*'""~~....aM--AIUI--1-6-~):0.14,. of a pollutant for which 
maximum contaminant levels are established in subsection ( 4) of 
ARM 16.20.1003 has become worse, or that the concentration of 
other pollutantsT-e~••iee-ei~~·~~ has become worse and 
will adversely affect existing beneficial uses or beneficial 
uses reasonably expected to occur in the future. 

(23) through (80) remain the same. 
AUTH: Sec. 82-ll-111, MCA IMP: Sec. 82-11-101 through 
82-11-201, MCA 

RULE I I REPORT OF WELL STATUS QWIGE ( 1 ) The owner or 
operator of any oil, gas, service, or injection well must report 
the change in status of such well from active to inactive or 
from producing or non-producing. Owners or operators must 
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report the return of a well to active or producing status if 
such well was idle for six (6) or more consecutive months. If 
the owner or operator expects that the well will be returned to 
an active or producing status within six (6) months of the date 
idled, filing of the report may be deferred until the end of 
such six (6) month period, and the report need not be filed if 
the well is returned to service during that period. Such 
reports are due within thirty (30) days of the date of status 
change or within thirty (30) days after the end of the deferred 
reporting period, and must be submitted on board Form No. 2. 
AUTH: Sec. 82-11-111, MCA IMP: Sec. 82-11-111, 82-11-
121, 82-11-123, and 82-11-124, MCA 

36,22.1242 REPORTS BY PRODUCERS - TAX REPQRT - TAX RATE 
(1) Each owner or operator e»-p~ea~ae~ of an oil or gas well~ 
or any other well (except an injection well reported on Form No. 
~ shall file or cause to filed with tha board on or before the 
last day of each month &llaeeeailltJ--4h&-~-iR--wft.i.ob..-.­
P•••li•4Rt-e•-~•Jl9~»& folloying the mpnth b9ing reported a 
report on Form li2.... 6 containing all information required by said 
form and accurately reporting tbe status of each well thereon as 
of the lost day of the month reported. 

(2) remains the same. 
AUTH: Sec. 82-11-111, MCA IMP: Sec. 82-11-123 and 82-
11-131, MCA 

36.22.1308 PLPGGING AND BESTOBATION BONo (1) Wke-sealf&T 
Except as ke•aiaatfialf otherwise provided 1n these rules, aka~~ 

•e~i:••-i-~~-wbo-~-Ee-a•ill-e•-..J.-~-oi.*"r 
1Jil& 7-~-&Bi!'Y-io&--we-lr],.-ell-~-i~~-<JWned--J!'-stlatle---a-~ 
wi:tlki:ll-tllli:e-s•atte-a-4J&9&--.Hl&-iH1-ii»~~-GA- ei•'-~-Hoor 
a-e•~--~~-~~~~et-~eTeee~ee-wae•e-eRB~lrlr-~~~ 
ui:lii,ee--w---.'HI'}'--aep•a--GP--~~-pa]'Ul.e--oo--.cM--saw--of 
MSiltl-aT-a-ll&_...-he--oond-iob!~.f_..,.4!ft&-p&ll'H-a--.i-41fte.~ 

•• -,.. .... il,y-pjj,liiJ----~~ ~~~~~-··,.·· ~-.... -tlo-~-4>be 
Blllfiase-.i~~oaei~r-Go-~•--~i:IJilla*-ee•M~lllfs-~i&ll!'~~ 
~•••••••4all-:i.e-~~l+r_.._CM-ewR8il!-ei-Ha.~ 
atlkalfWi:ee-aRa-&Keell~ea-~-~~~~~ the following 
penal bond• ore required for walls within the bgard's 
1urisdiction: 

!Al The owner or operator of a single well to pe ¢rilled. 
or of a single existing oil. gas, or Class II injection well to 
be acquired. must provicie a one well penal bond: 

L1l in the sum of 55.000. where the permitted total depth 
of a 4rilling well. or the actual. or plugged-back, total depth 
of on existing well. is less than 3.500 feet: or 

till in the sum of 510.000. wbere the permitted total depth 
of o drilling well. or the actual. or plugged-boCk. total depth 
of an existing well. is 3.501 feet or more. 

lhl The owner or operator of multiple wells to be 4rilled. 
of existing wells to be acquired. or any comPinotion thereof. 
must provide a multiple well penal b9nd in the sum of 525.000. 

( 2) n--i-e--:f.tt.JP-t.fte.ll'--JWEW-i&eti--t;ha.t;--wl:le"-~-.. -••--­
niO:O:-el!'~i-_."'IIKH"e-4ihafr-we.l..l-ella-8ea:H-eMlrlr~~4t!'OIII 
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lil A well must remain coyered by a bond. and such boDd 
must remain in full force and effect until: 

.UU. the plugging and restoration of the surface of the 
well i.s approved by the board; · 

ill A new boDd is filed by A SUCCaUOr in interest and 
such bond is opproyed by the board; or 

l£l on Application is mode by the operAtor for the releAse 
of A pro!iucing well from o bond on Form No. 21. ADd such 
application is approved by the board. 

L1l A notice of intent to chAnge operAtor must be filed on 
Form No. 20 by a proposed new owner or operator of A well within 
thirty (30) dAys of the acqqisition of the well. Said notice 
shAll include all infOrmAtion required thereon ADd must contain 
the endorsement of both the transferor ADd the trAnsferee. The 
boArd Administrator mAY delAY or deny Anv change of operator 
resmest if he determines that either the tnnsferor or the 
transferee is not i,n substantiAl compliAnce wi,th the bond' s 
statutes. rules. or orders. The boArd mAy require AD increAse 
in any bond up to tbe mAXimum a,mount soecifi,ed in Subsection ( 3) 
of this rule AS A condi,tion of APProvAl for any change of 
operAtor request. The trAnsferor of a well is releAsed from the 
responsibi,lity of plugging and restoring tbe surface of the well 
under boArd rules after the trAnsfer is approyed by the boArd. 

Lil Where the owner of the surface of the land upon which 
one or more non-commerciAl wells hAVe been drilled wishes to 
Acquire a well for dgmestic purposes. the bond provided by the 
person who drilled or operated the well will be releAsed if the 
surfAce of the lOCAtion is restored as required by board rules, 
ADd if SAi.d surface owner furnisbes: 

.LA.l proof of ownership of the aurfoce of the lAnd on whi,ch 
the well is lOCAted: And• 

ill for ACtual beDefi.ci,al nter usea of leu thAD 100 
gAllons per minute. A cow of the notice of completion of 
groun4xater development (WAter Ri.ghts BureAU Form 602) filed 
with the peput!pent of NAtural Reaources ADd Consernti.on 
!m!RC): or 

.L£.1. for actual beneficiAl nter uses of more thAn 100 
gallons par minute. A cogy of Form 602 as pequired in (b) aboye, 
and A cogy gf the beneficial nter uae oermit receiyed from tbe 
mmc: or 
~ f9' a domestic QAS well. a written And signed 

inspection report from one of the boArd's field insoectors 
stating that the well is presently being b&neficially used AS a 
source of domestic natural gas: And 
~ for a dgmestic gas vell. a federally insured 

certificate of depgsit in the ADQUnt of $10.000. 
ill A domestic well must be plugged. ab4ndoned. and 

restored in ACCordance with b9ord rules within nipety !90) dAys 
After the well ceases to be used for domestic purposes. 
AUTH: Sec. 82-11-111, MCA IMP: Sec. 82-11-123, MCA 

4. The reason for new Rule I is to provide a -chanism for 
the board administrator to refer administrative decisions to the 
full board. 
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The reason for the amendment to ARM 36.22.302 is to delete 
an erroneous reference t,Sl "mixing zones" in the definition of 
"degrade." 

The reason for new Rule II and the amendment to ARM . 
36.22.1242 is to provide a mechanism for reporting the status of 
wells to the board. 

The reason for the amendments to ARM 36,22. 1308 is to 
increase the amount of the plugging and restoration bond 
required for oil and gas well operators in the State of Montana. 
This is necessary to reflect the increased cost of plugging and 
reclaiming a well. 

5. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Timothy c. 
Fox, 2535 St. Johns Avenue, Billings, Montana 59102, by no later 
than 5:00 p.m. on October 8, 1'992. 

6. Warren H. Ross, Chairman of the Montana Board of Oil 
and Gas Conservation, has been designated to preside over and 

ct the ari%..) 

~ 
Donald D. Macintyre 
Chief Legal Counsel 

Dee Rickman~cretary 
Board of Oil and Gas Conservation 

Certified to the secretary of State, ~~ , 19~ 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULES I, II, and III 
relating to Valuation for 
Commercial Property 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION 
of NEW RULES I, II, and III 
relating to Valuation for 
Commercial Property 

1. On October 8, 1992, at 9:00a.m., a public hearing will 
be held in the Fourth Floor ConfJ;rence Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of Rules 
I, II, and III, relating to the valuation for commercial 
property. 

2. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana. 

3. The new rules as proposed to be adopted provide as 
follows: 

NEW RULE I VALUATION METHODS FOR COMMERCIAL PROPERTIES 
( l) When determin~ng the market value of commercial 

prope7ties, other than industrial properties, department 
appra~sers will consider, if the necessary information is 
available, an income approach valuation. 

( 2) If the department is not able to develop an income 
model with a valid capitalization rate based on the stratified 
direct market analysis method, the band-of-investment method or 
collect sound income and expense data, the final value chosen 
for ad valorem tax purposes will be based on the cost approach 
or, if appropriate, the market approach to value. The final 
valuation is that which most accurately estimates market value. 

~: 15-l-201, MCA; IMP: 15-7-111, MCA. 

NEW RULE II INCOME APPROACH (1) The income approach is 
based on the theory that the market value of income producing 
property is related to the amount, duration, and certainty of 
its income producing capacity. The formula used by the 
department to estimate the market value of income producing 
property through application of the income approach to value is 
v "' I/R where: 

(a) "V" is the value of the property to be determined by 
the department; 

(b) "I" is the typical property net income for the type of 
properties being appraised; and 

(c) "R" is the capitalization rate determined by the 
department as provided in Rule III. 

(2) The following procedures apply when valuing commercial 
property using the income approach: 

(a) Typical property net income "I" shall reflect economic 
rents not investment value income or other rents. 

17-9/10/92 MAR Notice No. 42-2-518 
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(b) Economic rent is the rent that is justified for the 
property based on an analysis of comparable rental properties 
and upon past, present, ~d projected future rent of the subject 
property. It is not necessarily contract rent which is the rent 
actually paid by a tenant. 

(c) The department will periodically request gross rental 
income and expense information from commercial property owners. 
Standard forms, developed by the department, will be used to. 
collect the information statewide. Copies of those forms may be 
obtained by contacting the Department of Revenue, Property 
Assessment Division, Mitchell Building, Helena, Montana 59620. 

(d) Additional methods of obtaining income and expenses 
information may consist of personal contacts or telephone 
contacts with owners, tenants, renters or lessees, knowledgeable 
lending institution officials, real estate brokers, fee 
appraisers, or any other sources the appraiser deems appropriate 
including summarized data from recognized firms who collect 
income and expense information, and appeal or court actions. 

(e) The depart111ent will review and analyze all annual 
rental income and expense data collected. As necessary, that 
data will be adjusted to reflect average conditions and 
management before entering the data into the computer assisted 
mass appraisal system. The process must result in defensible 
estimates of potential gross rents, effective gross incomes, 
normal operating expenses, and normal net operating incomes. 

(f) The depart111ent will follow established procedures for 
validating commercial sales information for the development of 
income 111odels. Only valid sales will be used for the income and 
expense module of the computer assisted mass appraisal system. 

(3) The department will use generally accepted procedures 
as outlined by the International Association of Assessing 
Officers in their text titled "Property Assessment and Appraisal 
Administration" when deter111ining normal net operating income. 
The following is an example of the format which will be used: 

(a) potential gross rent 
less vacancy and collection allowance 
plus miscellaneous income 
equals effective gross income 
less normal operating expenses 
equals noraal net operating income 

(b) Normal and allowable expenses include the costs of 
property insurance; heat, water, and other utilities; normal 
repairs and maintenance; reserves for replacement of items whose 
economic life will expire before that of the structure itself; 
management; and other miscellaneous items necessary to operate 
and maintain the property. 

(c) Items which are not allowable expenses are 
depreciation charges, debt service, property taxes and business 
expenses other than those associated with the property being 
appraised. 

(d) An effective tax rate will be included as part of the 
overall capitalization rate. 

MAR Notice No. 42-2-518 17-9/10/92 
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(4) (a) Depending on data availability, the department 
may develop income models for various income use groups. Income 
models which may be developed in each commercial neighborhood 
are: 

(i) Apartments; 
(ii) Hotels/motels; 
(iii) General retail stores; 

· (iv) Offices; 
(v) Regional malls; 
(vi) Multi-use offices; 
(vii) warehouses/light manufacturing; 
(viii) Mini warehouses; 
(ix) Department stores; 
(x) Medical buildings; 
(xi) Auto service buildings; 
(xii) Manufacturing buildings; 
(xiii) Parking garages; 
(xiv) Multi-use sales; 
(xv) Banks; 
(xvi) Restaurants; 
(xvii) Storage buildings; 
(xviii) Apartment spaces in commercial buildings; 
(xix) Discount stores/super markets; and 
(xx) Franchise restaurants. 
(b) Location groupings for each use type will be developed 

by combining the income and expense data in the following 
sequential order until a statistically significant amount of 
income and expense data and capitali~ation rate data is 
obtained: 

(i) Commercial intra-county neighborhoods as determined by 
the department to be economically and demographically 
homogeneous. In making the commercial neighborhood 
determinations, the department will consult with real estate and 
fee appraisal professionals; and 

(ii) Commercial inter-county neighborhoods the department 
determines to be economically and demographically homogeneous. 

(c) The department may analy~e the following information 
in addition to other appropriate information to ensure economic 
and demographic homogeneity: 

(i) Population; 
(ii) Employment; 
(iii) Income; 
(iv) Service availability and infrastructure; 
(V) Multiple listing service designations; 
(vi) zoning and planning board designations; 
(vii) Proximity to employment/business center; and 
(viii) Proximity to federal parks and reservations. 
(d) The department may further group data based on the age 

of improvements if that is determined to be statistically 
significant. 

AUTH: 15-1-201, MCA; IMP: 15-7-111, MCA. 
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NEW RULE III CAPITALIZATION RATES (1) When using the 
income approach, the department will develop overall 
capitalization rates whfch may be according to use type, 
location, and age of improvements. Rates will be determined by 
dividing the net income of each property in the group by its 
corresponding valid sale price. The overall rate chosen for 
each group is the median of the rates in that group. The final 
overall rate must include an effective tax rate. 

(2) (a) If there are insufficient sales to implement the 
provisions of Rule III (1), the department will consider using 
a yield capitalization rate. The rate shall include a return of 
investment (recapture), a return on investment (discount), and 
an effective tax rate. The discount is developed using a band­
of-investment method for types of commercial property. The 
band-of-investment method considers the interest rate that 
financial institutions lend on·mortgages and the expected rate 
of return an average investor expects to receive on their 
equity. This method considers the actual mortgage rates and 
terms prevailing for individual types of property. 

(b) A straight-line recapture rate and effective tax rate 
will be added to the discount rate to determine the yield 
capitalization rate. 

~: 15-l-201, MCA: IMP: 15-7-111, MCA. 

4. The Department is proposing new rules I, II, and III, 
because the valuation of commercial property is an important 
reappraisal consideration. The income approach to value is an 
accepted method for valuing commercial property. It is provided 
for in the commercial reappraisal plan. These proposed new 
rules identify the specific methods and procedures the 
department intends to follow to implement the income approach to 
value. The use of this approach has been requested by many 
commercial property owners. 

s. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
6. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

L~..< Dd 
CLEO AN~ 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING ON THE 
of ARM 42.22.103, 42.22.105, ) PROPOSED AMENDMENT of ARM 
42.22.106, 42.22.111, ) 42.22.103, 42.22.105, 42.22.106, 
42.22.112, 42.22.113, ) 42.22.111, 42.22.113, 42.22.113, 
42.22.115, 42.22.116, ) 42.22.115, 42.22.116, 42.22.1305 
42.22.1305, 42.22.1311, ) 42.22.1311, 42.22.1312, 
42.22.1312, 42.22.1313, ) 42.22.1313, and 42.22.1401 
and 42.22.1401 relating to ) relating to Property Taxes for 
Property Taxes for Centrally ) Centrally Assessed Property 
Assessed Property ) 

TO: All Interested Persons: _ 
1. On October 8, 1992, at 1:30 p.m., a public hearing will 

be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendments of ARM 
42.22.103, 42.22.105, 42.22.106, 42.22.111, 42.22.112, 
42.22.113, 42.22.115, 42.22.116, 42.22.1305, 42.22.1311, 
42.22.1312, 42.22.1313, and 42.22.1401 relating to property 
taxes for centrally assessed property. 

2. The rules as proposed to be amended provide as follows: 

42.22.103 DETERMINATION OF OPERATING AND NONOPERATING PRO­
PERTY (1) To determ1ne if a property 1s operating property, 
~epartment shall consider the use to which the property is 
put and if it is subject to scrutiny by a zeyulatozy agency. 

( 2) Right-of-way or station grounds leased to others, 
except land leased to others for public grain elevator sites, 
cultivation, pasturage, public roads, parks, pole lines, 
pipelines, and microwave sites, will be considered nonoperating 
property and must be reported to the department's agents, the 
county awralsers by March 1 of each year. 

(3) remains the same. 
AUTH: 15-23-108 MCA; ~: Title 15, chapter 23, part 1 MCA. 

42.22.105 REPORTING REQUIREMENTS (1) and (2)(a) through 
(o) rema1n the same. 

(Pl signed a~•n•dd-JnJootta~rri~ze~d~ statement of correctness. 
(3) remains the same. 
AUTH: 15-23-108; IMP: 15-23-103, 15-23-201, 15-23-301, 15-

23-40~5-23-502, 15-23-602, and 15-23-701 MCA. 

42.22.106 ADDITIONAL REPORTING RE~UIREMENTS FOR CENTRALLY 
ASSESSED RAILROADS ( l) Each year a 1 centrally assessed 
railroads shall submit by April 15 jexce~t that information 
required under ARM 42.22.103(2)} a report o operations for the 
preced1ng year containing 1n addition to that information 
required by ARM 42.22.105 the following information and items: 
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(a) copies of all Montana valuation maps; 
(b) copies of all Montana track charts; 
(c) a statement set~ing forth by individual counties the 

total acreage of Montana real property and right-of-way; 
(d) a statement of all agreements authorizing the 

longitudinal use of Montana right-of-way, including for each 
agreement the names of the parties to the agreement, a summary 
of its terms, the amounts paid thereunder, the longitudinal use 
contemplated, and the location and length of right-of-way 
covered. 

(2) and (3) remain the same. 
~: 15-23-108 MCA; IMP: 15-23-201 MCA. 

42.22.111 VALUATION METHOD (l) The unit method of 
valuation wil! be used to appraise centrally assessed companies 
whenever appropriate. When applying this method, the department 
will use commonly accepted methods and techniques of appraisal 
to determine market value. The application of the unit method 
may include a cost indicator, capitalized income indicator, and 
a market indicator (stock mrd debt) of value when sufficient 
information is available. If the department determines that an 
individual indicator, the unit method of valuation or other 
method of valuation does not reflect a company's market value or 
that information is unavailable, it may adopt a different method 
or methods of valuation, including but not limited to net scrap, 
net salvage, corridor value in the case of railroads, 
comparative market sales ill the case of aitlilles, or any 
combination of methods of valuation which reflect the company's 
market value. 

(2) through (4) remain the same. 
AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 1 MCA. 

42.22.112 COST INDICATOR (1) The cost indicator of value 
shall fie der :~.ved from :~.nformation contained in the company's 
report to the department, report to a regulatory agency, 
property descriptions submitted to the department, and any other 
reliable source of infontation. !'he depatlmeut will include the 
cost of all opetaling ptopettiea which axe taxable undex llontalla 
i1nr.- This includes properties both within and without the 
state. 

(2) through (4) remain the same. 
AUTH: 15-23-108 MCA; ~: 15-23-403 MCA, 
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net of current assets and current liabilities. The sum of these 
items represent an indicator of market value for all the 
company's property. When the sum represents both operating and 
nonoperating property, the department will deduct the m01rket 
value of the nonoperating property. 
~ lll If a company's stock is not traded in the market 

place, the department may use a price earnings ratio from 
similar companies or other appropriate methods. 

~: 15-23-108 MCA; IMP: Title 15, chapter 12, part 1 MCA. 

42.22.115 NOTIFICATION AND HEARING ( 1) On or before June 
~ 1 each year the department shall notify the centrally 
assessed companies of the proposed valuation of their Montana 
properties. Within 20 days of notification companies may meet 
with the department to review the valuation and provide 
additional information which is pertinent in arriving at a 
proper valuation. The department shall consider the company's 
suggestions and additional material and notify the company of 
its intended action. 

(2) and (3) remain the same. 
~: 15-23-108 MCA; ~: 15-23-102 and 15-23-403 MCA. 

42.22.116 DETERMINATION OF TAX RATE FOR CLASS ~ ~ 
PROPER Y 

( 1) To implement the statutory direction to compute an 
annualized tax rate for class ~ 12 property, the department of 
revenue will employ the procedure outlined in this rule. 

(2) The department of revenue has developed a form which 
will be employed in order to solicit information regarding the 
taxable value and the market value for all c0111111ercial and 
industrial property from the county assessors. That form will 
be dispatched annually to the county assessors on ilaiia&zy ~ 1. 
The county assessors shall have up to and including the 15tn-day 
of May of each taxable year in which to return the form to the 
property assessment division. A copy of the form is available 
to taxpayers upon request. 

(3) through (5) re~ain the same. 
~: 15-1-201 MCA; ~: 15-6-145 MCA. 

42.22.1305 INDUSTRIAL PROPD'l'Y OTHER THAN LAND (1) and 
(2) rema1n the same. 

(3) All property which has been certified by the 
department of health to control air or water pollution shall be 
placed in Class 5. -

(4) remains the same. 
~: 15-1-201 MCA; IMP: 15-8-111 MCA. 

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND 
FACTORS (l) The department of revenue Wlll ut1l1ze the 
mach1nery and equipment trend factors which are set forth on the 
following tables. The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax purposes 
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pursuant to ARM 42.22.1306. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual 'fndex for each year to arrive at a 
trending factor. Industries with similar trending factors are 
grouped. The schedules in the rule reflect an average of trend 
factors for each industry group. Where no index existed in the 
Marshall Valuation Service for a particular industry, that 
industry was grouped with other industries using similar 
equipment. 

IH5f::JS'l'RHd; ll#ieHmERY Al~l3 I!Ot:liPMEI~'l' 'l'ftEii5 FAe'l'ORS 
19!11 • Hl8\ 

y~ 'l':M!f>l! 1 !ABbE 2 '!'ABbE 3 

19!H 
1!1!16 
1!189 
1988 
1987 
l!ll:l6 
1985 
1984 
1983 
l!IIH 
1981 
1.!188 
1979 
1!178 
1999 
1916 
1915 
1!174 
l!l'l'3 
1!172 
1!111 

'!'ABbE 1 

1.666 
1.626 
1.848 
1.186 
1.155 
1.115 
1.192 
1.214 
1. 246 
1. 265 
1.326 
1.466 
1.626 
1.7'89 
1.928 
2.831 
2.163 
!L415 
2!.198 
2.988 
3.815 

Bakxng (12) 
f'iat1 eanning ( 12) 
Meat Packing (12) 

1. 688 
1.619 
1.849 
1.183 
1.141 
1.153 
1.161 
1.177 
1.286 
1.236 
1.2!18 
1.446 
1.583 
l.'l'i!9 
1.862 
1.973 
2.892! 
2.391 
2. 11'4 
2.86!1 
:L967 

Hanej P.tocessing fl2} 
eaudy • euufeetiouery (28) 
Fruit eauuiug (12) 
Rabbet t '<'uleaniziug ( 15) 
ereamery t eairy (12) 
!'tinting (12) 

'l'ABI:iE z 
Cement Manufacluting (28) 
Oze nilliug t 

Concenttaliny ( 15) 
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1.819 
1. 643 
1.691 
1.141 
1.151 
1.166 
1.181 
1.214 
1. 237 
1.297' 
1. 436 
l. 568 
1.7'6!1 
1.846 
2.946 
2. 682 
2.U4 
2.62!9 
2.'i'l6 
!.866 

'l'#<Bt.E 4 !ABbE 5 

1.666 
1.613 
1. 636 
1. 694 
1.158 
1.163 
1.169 
1.185 
1.219 
1.23'i' 
1. !88 
1.413 
l. 573 
1.1!1 
1.837 
1.938 
2!.645 
2:.316 
2.13!1 
2!.845 
2.!157 

'l'ABbl! 4 

1. 686 
1.61!1 
l. 648 
1.184 
1.14!1 
1.164 
1.173 
1.198 
1.222 
1.245 
1.386 
1.441 
1.598 
1.165 
1.8H 
!.661 
2.H'i' 
2.4U: 
:L8U 
!.!136 
3.644 

'!'Mib! 6 

1.686 
l. 619 
1.646 
1.166 
1.156 
l.l'i'1 
1.182 

1.228 
1.244 
1. 361 
l. 431 
1. 591 
1. 146 
1.86!1 
1.961 
!.682 
2.353 
2.156 
2.854 
!.!166 

Elee tz zeal l!quipaent 
ttanufactqz iug ( 18' 

Blectt ie Powu Bquipweut ( 16' 
Hydr oeleett ie Elenet a lion ( :te) 
Steam Powez 8enetation (16) 
baundr y a Bt ycleauiug ( 18 ~ 
Airctaft 1 Aizframe 

Manafaetutiug (15) 

'!ABbE 5 
Ehemical Manafacturiny (12) 
eunttactot Equipnent (16) 
S'Ulphut llanafactutiny (12) 
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eoncz ete fl:eady llix ( 18) exyyen eenet a lion ( 211) 
Bentonite (:1!8) Wood !'ellet Plant (16) 
'w'enlica1ite Pzocessiug (15) fl:eftigezatiOII (12) 
Stone Products (15) Ptuit Packing (12) 
eonczete Pzodacts (28) Pai11t ltanafactaring (12) 
eypsum ( 28) Egg Packing ( 26) 
eoal exashillg 1 Handling (26) Indastzial Shop Bqaipment(16) 
ezaphite Pzodacts ( 26) lletal Machine I llilliug ( 15) 
HH~eaap~b~e~a~c±h~P~add~s~(5r,)~-------------P~o~a~•m•dnz,y~(717t5) 
!leap beach Mechanical ( 26) Rifle ftanafactazing ( 15) 
ttoilfeztoas Smelting (15) Plastic Ptodacts 
tlndezyzoaud Mining (18) Mauufaetating (!!6) 
6pen Pit !lining & 6aa11ying (15) Feztilizez Manafaetazing(li!) 
Phosphate Bellefieatioh (28) Metal Fabzication (26) 
elay Pzodacts (15) 

'fltBbE 3 
'fexble Pabzieation (18) 
beather Pabticatiou (26) 
Pulp 1 Paper Manafactuting(l3) 
Catdbuazd Containex 

Fabtication (26) 
Woodwozking (28) 
Faznitute Hauafactatiug (16) 
Sawiitill Equiprueut (16) 

'tf!Afl: 'I'Ai!'bli! ~ 'fltBt>li! 8 

1!1!il 1.886 1.888 
'1:9 9 6 1.8:1:6 1.623 
U8!l 1.846 1.84!1 
U88 1.686 !.16:1 
198~ l.U:t :!:.148 
:!:986 1.:1::16 l.:tS!! 
1985 :!:.145 :t.!53 
U84 :t.:t58 1.:t65 
1989 1.184 L:t87 
:t!l82 :!:.:!:!18 :1:.:!:!18 
:1:981 1.252 1.2i'7 
'1:!188 1.985 1.492 
:!:97!1 1. 5-88 :!:.591 
:t978 1.644 :!:.'7::18 
:t977 :!:.~78 :t. 8~6 
1976 :!:.868 :!:.985 
:1:9~ 5 2.828 2.898 
19'14 2.:1!88 2.356 
1!173 2.486 2.775 
U'H' 2.546 !!.888 
19?1 2.642 2.994 

'fAt! bE 7 
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Bz ewxug t Bistilling ( !!8) 
'+'eye table ail Extzaction ( 28) 
eaaohol Plant (15) 
Alcohol Plant (15) 
Bot thug ( 12) 
Float lli1ling ( 16) 
Feed llilling (16) 
Seed 'l'zeating & eleaning (16) 
eezeal Pzodacts (16) 
er aiu llandling Pacili ties ( 16) 
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Wareho.asiug (lB) 
Per tilizer Bistr ibutio11 1:16) 
'!'eat Moss Baggi11g Plaut (26) 

'!:'I!:Bbl!! B 
Pelxoleatu { 16) 
Oil Refining ( 16) 
Stationary l!:sphalt Plant (15) 
Sugar ftefinet y ( 18) 
Natural 6as Processi11g (16) 

-1964-

Note. 1. !'he nwubez in each parenthesis above indicates 
assigned econo11tic life expectancies. 
Mote. 2. Lab equipntent is to be included iu its related 
i11das trs• · s table at 16 year life expecta11cy. 

(2) '!:'he applicatioll of· the Lte11d factors set forth iu 
subsectio11 (1) will be as reflected i11 the following exa"'l>le. 

I!!XMPll! 

'fhe !'zeuding/Bepreciation Procedure 

In ordet to t:tse the economic age life taethod to value 
machinery and eqttipment, several steps must be followed. 

1. Betermi11e the econolllic life of the subject industry. 
2. Aequi t e a set of r easunable t tends fot that economic 

hf'-. 
3. Acquixe Lbe oziginal installed cost (direct aad 

iud:itect) for the subject equipinellt. 
4. Apply the apptopriate tz~eud faetoz to the original 

installed cost to deteu11ine zeplacentent cost new (ReN). 
5. f)epteciate the Reu on the basis of age to att ive at 

soand value, Exataple. 

Industry Sawmill 
Economic bife 16 jears 
1~91 !'able '!:'able 3 (Subsection 1) 

Equipment Motor 
6riginal Installed: eost $ 266 $ !:88 
Year Installed 1988 l9'i'f 

Cal!le I ease II 

eost ' 288 eost $ 166 
x !tend 1.•438 x !'xend 1.436~ 

ReN 286 f!CN 143 
x \ ewd: .28 x \ 6wd .28 
Sound: '•'alae $ S'f Soand: 't'alue 

"'!:'he tzending factox is applie-d only to the last year of the 
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ecuuomic life. Althoagh the eqaipment is 18 years old, it xs 
trended by the 18th yel!li trend. 

INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS 
1992 " 100% 

YEAR 

TABLE 1 

TABLE 
-1-

Bak1ng ~12) 
Cardboar Container 

TABLE 
-2-

Fabrication ( 20) 
Creamery & Da1ry (12) 
F1sh Cannery (l2) 
Fruit Cannery t12) 
Furniture Manu acturing (10) 
Hone~ Processing (12) 
Leat er Fabrication (20) 
Logging E9uipment (10) 
Meat Pack1ng (12) 
Pole Treating Equipment (10) 
Pulp & Paper Manufacturing (13) 
sawm1ll Egu1rment (10i 
Textile Fabr eatior. 1 0) 
Wood Pellet Plant (1 ) 
Woodwork1ng (20) 

17-9/10/92 

TABLE 
--y-

TABLE 
-4-

TABLE 2 

TABLE 
-5-

Clay Products (15) 

TABLE 
-6-

Natural Gas Processing (16) 
oil Refining (16) 
Petroleum ( 16) 
Rubber & Vulcanizing (15) 
Stat1onarr Asphalt Plant (15) 
Sugar Ref1nery (18) 

TABLE 3 
Fertilizer Distribution (10) 
Foundry (lS) 
Industrial Shoe Equipment (10) 
Metal Fabr1cat1an (20! 
Metal Machinin9 • M1l ing (15) 
Peat Moss Bagg1n9 Plant (20) 
Rifle Manufactur1ng (lS) 
Warehousing (10! 

TABLE 4 
Candy • Confectionery (20! 
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TABLE 5 
Aircraft & Airframe 

Manufactur1ng (15) 
Alcohol Plant (15) 
Bottling ( 12) 
Brewing & Distilling (20) 
Cement Manufactur1n~ (20) 
Chem1cai Manufactur1ng (12) 
Cereal Products (16) 
Coal Fired Power 

Generat1on (16) 
Concrete Products (18) 
Concrete Ready Mix (18) 
Electrical Equipment 

Manufacturing (10) 
Electronic Com~onent 

Manufactur1ng (10) 
Feed Milling (l6) 
Fertilizer Manufacturing (12) 
Flour Milling (16) 
Gasohol Plant (15) 
Grain Handling Facilities (16) 
Hydroelectr1c Generation (20) 
Laundry & Drycleaning (10) 
Ox¥gen Generation (20) 
Pa1nt Manufactur1ng (12) 
Plastic Products 

Manufacturing (20) 
Polystyrene (20) 
Printing (12} 
Refrigeration (12t 
Seed Treating & C eaning (16) 
Steam Power Generat1on (16) 
Sulphur Manufacturing (12) 
Vegetable 01l Extract1on (20) 

Note: 

-1966-

TABLE 6 
Benton1te !20) 
Coal Crush1ng & Handling (20) 
contractor Equipment (10) 
Egg Packin~ (20) 
Fruit Pack1n~ (12) 
Graphite Pro ucts (20) 
Gypsum ( 2o) 
Heap Leach Mechanical (20) 
Heap Leach Pads (5) 
Lime & Calc1um 

Benefication (20) 
Nonferrous Smelting (15) 
Open Pit Mining & 

Quarrying ( 15) 
Ore Milling & Concentrating 
lill 
Phosphate Benefication (20) 
Stone Products (15) 
Talc Benef1cation (20) 
Underground Min1ng !10) 
Verm1culite Process1ng (20) 

TABLE 7 
Electr1c Power Equipment (16) 

1. The number in parentheses indicates assigned economic life 
expectanc1es. 

2. Lab equipment is to be included in its related industry's 
table at 10-year life exeyctancy. 

~: 15-1-201 MCA; MP: 15-6-138 and 15-8-111 MCA. 

42.22.1312 INDUSTRIAL MACHINERY AND EQUIPMENT DEPRECIATION 
SCHEDULE (1) remains the same. 

(2) The department will utilize the depreciation schedules 
set forth above as reflected in the following example: 
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EXAMPLE 

The Trending/Depreciation Procedure 

In order to use the economic age-life method to value 
machinery and equipment, several steps must be followed. 

1. Determine the economic life of the subject industry. 
2. Acquire a set of reasonable trends for that economic 

life. 
3. Acquire the original installed cost (direct and 

indirect) for the subject equipment. 
4. Apply the appropriate trend factor to the original 

installed cost to determine replacement cost new (RCN). 
5. Depreciate the RCN on the basis of age to arrive at 

sound value. 

Example: 

Industry - Sawmill 
Economic life - 10 years 
198693 Table - Table vl +(~S~abb~s•e~c+t~i~omn~l+) 

Case 
Equipment - Motor 
Original Installed Cost 
Year Installed 

eost 
x Ttend 

x ' Sood 
S:ucsnd Value 

Cost 
XTrend 
RCN 
i'"""\ Good 
Sound Value 

$ 286 
1.229 

us 
• 4!1 

$ 126 

east 
x 'freud 

I 

$ 200 
198&1 

Case II 

x \ 8ood 
Sound Value 

Cost 
XTrend 
RCN 
i'"""\ Good 
Sound Value 

II 

$ 100 
197-%3 

$ 186 
l. 5!16' 

245 
.26 

$ 32 

~. 
125 
~ 
$ 25 

*The trending factor is applied only to the last year of the 
economic life. Although the equipment is ~ 20 years old, it is 
trended by the lOth year trend. --

~: 15-1-201 MCA; IMP: 15-6-138 and 15-8-111 MCA. 

42.22.1313 ASSESSMENT OF GRAIN, SEED, AND FERTILIZER 
STORAGE FACILITIES (1) rerna~ns the same. 

(2) Stota9e tanks, wotking houses, dri~e houses, and latge 
platfouo ttuck and tailtoad scales ate considezed long liued 
assets. elevator legs, ureletiny scales, aagets, conveyors, 
cleaniug and tteating equipqeul and all othet petl1laneutly 
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affixed equipment is product haudlin9 propexty and axe examples 
of shot t lived assets. 

T3'till All product .. moving or handling property (shot t 
lioed assets) used in grain storage facilities, seed cleaning 
facilities, and bulk fertilizer facilities is considered part 
and parcel to the facility ~ and is assessed under 15-6-134, 
MCA. !'his propet ty shall be =cotiiRiered paz t and pat eel if 
pezwaueutly affixed to the impzo!Cfements and cannot be zensoued 
without desLtoying Lhe value of the facility. Property unC.er 
this rule shall not be considered manufacturing equipment. 

t"ttill Bulk fertilizer facilities are defined as an 
improvement to land for storing, blending, and distributing dry 
fertilizers. Blending, cleaning, treating, packaging, 
conditioning, dust removal, and pollution control in these 
facilities are not considered a manufacturing process. 

t57iil Seed cleaning .facilities are defined as an 
improvement to land if used either solely or in conjunction with 
a grain elevator for the cleaning and treating of seed grain. 
Blending, cleaning, treating, packaging, conditioning, dust 
removal, and pollution control in these facilities are not 
considered a manufacturing process. 

ttrtl21 All property described in paragraphs (1) and (2) 
shall be valued according to the reappraisal cycle established 
for other class 4 property in 15-7-103, MCA. The department 
will determine market value considering the cost approach, sales 
comparison approach, and income approach. When using the cost 
approach, a separate age/life schedule will be applied to the 
product handling portion of the facility to reflect physical 
depreciation and functional obsolescence. Economic obsolescence 
will be addressed on a case by case basis. Cost data used in 
developing the cost approach for property included in this rule 
is found in the Mat shall Valuation Set dee Montana Appraisal 
Manual. 

tTtill Mobile equipment used in conjunction with the 
facilities described in this rule shall be valued in accordance 
with ARM 42.21,131. 

tttt< 7) Other equipment not meeting the requirements of 
paragrap~ shall be valued and assessed in accordance with ARM 
42.22.1306. 

AUTH: 15-1-201 MCA; IMP: 15-6-134, 15-7-103 and 15-8-111 
MCA. 

PROPERTY ( 1) For t e purposes o eterm~n~ng 
property el~g~ e or class ~ 4 nonproductive propert~ 
classification, "single working unit 11 means an ~ntegrate 
facility having been organized, synchronized and combined to 
perform an industrial function. 

(2) The property owner of record o~ his agent must make 
application to the department of tevenue, property assessment 
division for the classification of nonproductive property as 
class ~ 4. An application must be f1led on a form available 
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from the department of revenue, property assessment division 
before March 1 of each tax year for which the property owner 
seeks the classification of property as class ~ 4 nonproductive 
propert¥. The application must be accompanied by the approving 
resolut1on of the governing body for the taxing jurisdiction. 

(3) Real property, improvements to real property, 
improvements upon real property, fixtures, machinery and mobile 
equipment left on the site will qualify as class ~ 4 
nonproductive property when authorized in the approving 
resolut1on of the governing body for the taxing jurisdiction. 

(4) The governing body of a county or incorporated city or 
town shall determine by resolution the specific buildings, 
structures, machinery, equipment and fixtures that will be 
placed in taxable Clilss ~ 4 nonproductive property from an 
appraisal made by the department. 

( 5) Property qualifying as class ~ 4 nonproductive 
property on January 1 will remain in class Ti1 4 for the entire 
assessment year even though production may- commence after 
January 1. 

(6) The department shall maintain two taxable values for 
a plant approved for class ~ 4 nonproductive property 
classification. One taxable value w1ll include the 25% 
reduction in market value granted each year by the approving 
governing body for class~ 4 non1roductive property. The other 
taxable value will be mainta1nedor purposes of the mill levies 
to which class T& 4 nonproductive property does not apply. 

(7) When il plant or an operating unit is classified as 
class ff 4 nonproductive property, the property assessment 
division shall not further reduce value based upon economic or 
functional obsolescence. 

AUTH: 15-1-201 MCA; IMP: 15-6-101, 15-6-150, 15-6-155 and 
15-8-111 MCA. -

3. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments and adoptions of 
the above rules are the result of this review of chapter 22 for 
the Property Assessment Division. Section 15-8-111, MCA, 
requires the department to value all property at 100\ of its 
market value except as provided in (5) of 15-7-111 and 15-8-111, 
MCA. Through the rules the department has adopted the concept 
of trending and depreciating to arrive at market value. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. Cleo Anderson, Department of Revenue, Office of Legal 
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Affairs, has been designated to preside over and conduct the 
hearing. 

~4~ .. 
CLEO AND~ON 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.21,106, 42.21.107, ) 
42.21.113, 42.21.123, ) 
42.21.124, 42.21.131, ) 
42.21.137, 42.21.138, ) 
42.21.139, 42.21.140, ) 
42.21.151, 42.21.155, ) 
42.21.157, and 42.21.305 ) 
relating to Property Taxes for) 
Market Value for Personal ) 
Property ) 

NOTICE OF PUBLIC HEARING ON THE 
PROPOSED AMENDMENT OF ARM 
42.21.106, 42.21.107, 42.21.113 
42.21.123, 42.21.124, 42.21.131 
42.21.137, 42.21.138, 42.21.139 
42.21.140, 42.21.151, 42.21.155 
42.21.157, and 42.21.305 
relating to Property Taxes for 
Market Value of Personal 
Property 

TO: All Interested Persons: 
l. On October 8, 1992, at 10:00 a.m., a public hearing 

will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.21.106, 42.21.107, 42.21.113, 42.21.123, 42.21.124, 
42.21.131, 42.21.137, 42.21.138, 42.21.139, 42.21.140, 
42.21.151, 42.21.155, 42.21.157, and 42.21.305, relating to 
property taxes for market value of personal property. 

2. The rules as proposed to be amended provide as follows: 

42.21.106 TRUCKS (1) through (3) remain the same. 
(4) The trended depreciation schedule referred to in 

subsections (2) and (3) is listed below and shall be used for 
the 199%1_ tax year. The percentages approximate 80\ of the 
average retail value of all trucks over 1 ton as calculated from 
the guidebook listed in subsection (1). 

17-9/10/92 

TRUCK TRENDED DEPRECIATION SCHEDULE 

YEAR ACQUIRED 
un: 
H!H 
1!198 
198!1 
1988 
1!18'i' 
1986 
1!185 
1984 
1983 
1982 
1981 
uee 
1919 

\ GOOD 
88\ 
45\ 
3!1\ 
39\ 

25\ 
!H 
19\ 
17'\ 

15\ 
loft 
lU 
13\ 
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12\ 
1H6 aud before 1H 

(5) remains the same. 
(6) This rule is effective for tax years beginning after 

December 31, 199t2. 
AUTH: 15-1=201 MCA; ~: 15-6-139 and 15-6-140 MCA. 

42.21.107 TRAILERS (l)(a) through (d) remain the same. 
(e) The trended depreciation schedules referred to in 

subsections (1) (b), (c), and (d) is listed below and shall be 
used for the 199~1 tax year. 

TRAILERS 0 - 18,000 LBS. G.V.W. 

YEAR NEW/ACQUIRED 

199'1: 6U 
1998 58\ 
l98!1 539; 
1988 49\ 
198" 45'11 
1986 42'11 
i985 39'11 
l9lU 38\ 
U83 3"' 1982 35\ 
i!l8i 339; 
:1:988 3H 
i!l99 29t 
U98 29'11 

23\ 

i!l\ 
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l9H a f'efote 15\ 

1993 80% 
19·92 '59'% 
1991 5"'7\ 
1990 m 
1989 52% 
1988 48% 
1987 '4'4\ 
1986 42% 
1985 41% 
1984 40% 
1983 38% 
1982 m 
1981 34\ 
1980 '3"2% 
1979 rn 
1978 28% 
1977 26% 
1976 24\ 
1975 ffi 
1974 20% 
1973 ' Before 15\ 

(2)(a) through (c) remain the same. 
(d) The trended depreciation schedule mentioned in sub­

section (2)(b) and (c) is listed below and shall be used for the 
199~3 tax year. It is the same schedule as used in ARM 
42.21.106(4). 

17-9/10/92 

TRAILERS EXCEEDING 18,000 LBS. G.V.W. 

YEAR ACQUIRED 

~1 
1996 
1989 
1988 

1986 
1985 
1!.184 
1983 

1981 
HB6 

1918 
1911 
1916 • Befote 

45\ 

2!.1\ 
25\ 
U\ 

lH 
16\ 
15\ 
14% 
14\ 
13\ 

ll!\ 
11\ 
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80\ 
40\ 
35\ 
29\ 
m 
2'0{ 
m m m 
m 
12% 
11\ 
11% 
10\ 

(3) This rule is effective for tax years beginning after 
December 31, 199r2. 

AOTH: 15-l-201 MCA; IMP: 15-6-138 and 15-6-139 MCA. 

42.21.113 LEASED AND RENTED EQUIPMENT (1) Leased or 
rental equipment wh1ch meets the cntena of 15-6-136(1) (b), 
MCA, will be valued in the following manner: 

(a) For equipment that has an acquired cost of $0 to $500, 
the department shall use a three-year trended depreciation 
schedule. 

(b) For equipment that has an acquired cost greater than 
$501, the department shall use ~ two five-year trended 
depreciation schedules. 

(2) remains the same. 
( 3) The trended depreciation schedules referred to in 

subsections (1) and (2) are listed below and shall be used for 
tax year 199Z..2_. 

Year 
New/Acquired 

1991 
1996 
1989 
1998 
1981 
1996 
1985 and oldl!r 

$0 - 500 
98% 
44\ 
1!1\ 
19\ 
19\ 

19\ 

1992 70\ 
1991 40% 
1990 17% 
1989 17% 
1988 17% 
I"§'"8"7 1 7 \ 
1986 and older 17\ 

(4) remains the same. 
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$501 - 1500 
85\ 
68\ 
51% 
35% 
21\ 
zH 

85% 
70% 
52\ 
35% 
21% 
ill 
21\ 

$1,501 or Greater 
85% 
73\ 
58\ 
46% 
14\ 

24% 

85% 
72% 
57% 
40\ 
24% 
24\ 
m 
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(5) For rental video tapes the following schedule shall be 
used: 

Year Acquired 
l99i-2 
199&I 
19M"§O 

Trended \ Good. 
25\ 
15\ 
10\ 

(6) This rule-rs effective for tax years beginning after 
December 31, 199i-2. 

~: 15-1-201 MCA; IMP: 15-6-136 MCA, 

42.21.123 FARM MACHINERY AND EQUIPMENT. (1) through (4) 
remain the same. 

( 5) The trended depreciation schedule referred to in 
subsections (2) through (4) is listed below and shall be used 
for tax year 199'2-3. The schedule is derived by using the 
guidebook listed in- subsection ( 1) and the "Farm Tractor Trade­
In Guide" and "Farm Equipment Trade-In Guide" of the current 
year of assessment and are incorporated by reference, Technical 
Publications Division, Intertec Publishing Corporation, Box 
12901, Overland Park, Kansas 66212, as the data base. The 
trended depreciation schedule will approximate average loan 
value. 

17-9/10/92 

YEAR 
1!192 
1991 
1998 
198!1 
1988 

1986 
1985 
1!184 
U83 
1982 
1981 
1988 

1918 
l9H 
1916 
1995 

1993 
1912 
l!I'H 
1!118 
1969 
1!1611 
U61 • 6ldet 

TRENDED \ GOOD 
AVERAGE LOAN 

65\ 
51\ 
46\ ... , 
48\ 
3'i'\ 
96\ 
35\ 
94\ 
33, 
33, 
9U 
93\ 
32\ 
31\ 

26, 
!5\ 
25\ 

U\ 
l!H 
26\ 
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(6) remains the same. 
(7) This rule is effective for tax years beginning after 

December 31, 199T2. 
AUTB: 15-1-201 MCA; IMP: 15-6-138 MCA. 

42.21.124 PER CAPITA LIVESTOCK TAX REPORTING PROCEDURE 
( 1) For purposes of assess1ng the per cap1 ta tax on 

livestock, poultry and bees to pay the expense of enforcing the 
livestock, poultry and bee laws, the following categories of 
livestock, poultry and bees shall be used by the producer to 
report the number of animals within each category. The 
established categories are: 

All horses, mules, asses, shetland ponies, donkeys and 
burros - 9 months and older 
All bulls and cattle - 9 months and older 
All goats - 9 months and older 
All swine - 3 months and older 
All buffalo, elk, llamas, deer ' other domestic 

ungulates - 9 months and older 
Poultry 
Bees 
All sheep - 9 months and older 
AUTH: 15-1-201 MCA; IMP: 15-6-136, 15-6-207, 15-24-921, 15-

24-922 and 15-24-925 MCA.---
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42.21.131 HEAVY EQUIPMENT (1) through (4) remains the 
same. 

( 5) The trended depreciation schedules referred to in 
subsections (1), (3) and (4) is listed below and shall be used 
for tax year 199~3. The percentages approximate the "quick 
sale" values as -calculated in the guidebooks listed in 
subsection ( 2) . 

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

17-9/10/92 

YEAR 
Uti 
l!IH 
1U8 
1989 
1988 

1986 
1985 
1984 

198! 
U8l 
1988 

l!n8 

19'l'6 
l!l'l'S 
1974 
1:!113 
1n:t 
1!171 a 8efoze 

\ GOOD 
WiiOLEsALE 
Bh 

53t 
58\ 

44t 

36\ 
3!\ 
38t 
28\ 

28\ 
28\ 
28\ 
Ut 

28\ 
28\ 
28\ 
26\ 

80\ 
65\ 
50% 
m 
m 
m 
39\ 
34\ m 
29\ 
m 
2b\ 
m m 
2b\ 
28\ m 
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1976 
1975 
1974 
!'973 
I'§"7"2 & Before 

-1978-

25\ 
26\ 
27\ 
m m 

(6) This rule is effective for tax years beginning after 
December 31, 199r2, and applies to all heavy equipment not 
listed in ARM 42.21.139. 

~: 15-1-201 MCA; IMP: 15-~-135, 15-6-138, and 15-6-140 
MCA. 

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT 
(l) through (3) rema1ns the same. 
( 4) The trended depreciation schedules referred to in 

subsections (l) through (3) are listed below and shall be used 
for tax year l99T1· 

SEISMOGRAPH UNITS 

TRENDED 
YEAR TREND TRENDED WHOLESALE 

ACQUIRED \ GOOD FACTOR % GOOD FACTOR 

t!I!H! %86'S :~:.eee :teet 86% 
uu 85'1 :t.aaa 85'1; eat 
H!IB 6!1'1 :t.Bl!B 96% 8811; 
:1:98!1 su '!:. 846 su Btl 'I; 
:1:!188 9U :1:.:1:65 38\ 88'1; 
UB7 28'1 :1:.:1:59 z:n 68'1; 
:1:986 • oldet 5'1; Ll66 6\ 88\ 

1993 100\ 1. 000 100% 80% 
1992 ---as% l. 000 85% 80\ 
1991 ~ 1. 005 69% 80% 
'l'99i} --sn l. 026 53\ 80\ 
1989 --n\ 1.153 36% 80\ 
1988 ~ 1.113 22\ 80\ 
1987 & olderst 1.161 6\ Bot 

SEISMOGRAPH ALLIED 

YEAR 
ACQUIRED 

H!ll! 

:1:9!18 
1989 
1988 
:1:989 

\ GOOD 

85\ 
69\ 
52'1: 
34\ 
28\ 
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TREND 
-riCTOR 

1.888 
1.888 
1. 828 
1.846 
l.US 
1.153 

EQUIPMENT 

TRENDED 
% GOOD 

188\ 
85\ 
96\ 
sn 
38\ 
23\ 

WHOLESALE 

' GOOD 

86% 
68'1 
5611; 
43% 
36'1; 
:1:8'1; 
5\ 

80% 
~ 
---s5i -m 
--rr\ 
--rs-% 
--5-, 
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1!186 a o1det 5\ 1.166 6\ 

1993 100\ 1.000 
1992 """"8St 1.000 
1991 69i I:li05 
1990 52\ 1.026 
1989 """34'\ r:T5J 
I9liB 2'0\ 1.113 
1987 & older S\ 1.161 

(5) This rule is effective for tax years beginning after 
December 31, 199T2. 

~: 15-1-201 MCA; IMP: 15-6-138 MCA. 

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT 
(1) and (2) remain the same. 
(3) The trended depreciation schedule referred to in 

subsections (1) and (2) is listed below and shall be used for 
tax year 199~~-

OIL AND GAS FIELD PRODUCTION 
EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

YEAR TREND TRENDED 
ACQUIRED \ GOOD FACTOR % GOOD 
1932 166\ 1.666 186\ 
1331 ,5, 1.666 95\ 
19'8 89\ 1.628 91\ 
1989 83\ 1.646 81, 
1988 11\ 1.185 85\ 
1981 11\ 1.153 82\ 
1986 65\ 1.166 16\ 
1985 58\ 1.111 68\ 
1984 51\ 1.188 61\ 
1983 45\ 1.219 55\ 
1982 39\ 1.231 48\ 
1981 33\ 1.362 43\ 
1986 28\ 1.448 41\ 
1919 23, 1.686 31\ 
1918 • elae• 28\ 1.146 35\ 

17-9/10/92 

100\ 
95\ m m 
81\ 
79i 
m m 
m 
54\ m 
41\ 
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1981 
1980 
I9'f9 " Older 

(4) remains the same. 

-1980-

1. 310 
1. 457 
l. 616 

37\ 
34% 
32% 

(5) This rule is effective for tax years beginning after 
December 31, 199r2. 

~: 15-1-201 MCA; IMP: 15-6-138 MCA. 

42.21.139 WORKOVER AND SERVICE RIGS (1) through ( 4) 
remain the same. 

(5) The trended depreciation schedule referred to in 
subsections (2) and (4) is listed below and shall be used for 
tax year 199~}_. 

SERVICE AND WORKOVER RIG \ GOOD SCHEDULE 

YEAR \ GOOD 

199z3 100% 
199T2 92\ 
199&1 84\ 
19&9'90 76% 
1986"9- 67% 
19878 58% 
1986"7 49% 
1985-6 35% 
198-4-S 30\ 
198~4 24% 
19Bz3 & Older 20\ 

WHOLESALE 
FACTOR 

80% 
80\ 
80% 
80% 
80% 
80% 
80% 
80% 
80\ 
80% 
80% 

TRENDED 
WHOLESALE 

% GOOD 

80\ 
74% 
67% 
61% 
54\ 
46% 
39% 
28% 
24% 
19% 
16\ 

(6) This rule is effective for tax years beginning after 
December 31, 199r2. 

AUTH: 15-1-201 MCA; IMP: 15-6-138 MCA. 

42.21.140 OIL DRILLING RIGS (1) remains the same. 
( 2) The department of revenue shall prepare a 10-year 

trended depreciation schedule for oil drilling rigs. The 
trended depreciation schedule shall be derived from depreciation 
factors published by "Marshall and Swift Publication Company". 
The trended depreciation schedule for tax year 199z3 is listed 
~1~. -

DRILL RIG \ GOOD 

YEAR 
199z3 
199t2 
199&1 
19~90 
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SCHEDULE 
TRENDED 
\ GOOD 
IOii\ 

92\ 
84\ 
76\ 
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19869 
19878 
1986-7 
1985-6 
198 ... 5 
198~4 

-1981-

198~I and Older 

(3) remain• the same. 

67\ 
58\ 
49\ 
35\ 
30\ 
24\ 
20\ 

(4) This rule is effective for tax years beginning after 
·December 31, 199t2. 

AUTH: 15-1-201 MCAI IMP: 15-6-138 MCA. 

42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain 
the same. 

(4) The trended depreciation schedules referred to in 
subsections (2) and (3) are listed below and shall be in effect 
for ta• year ~ ~· 

TABLE 1: 5 YEAR "DISHES" 

TREND TRENDED 
~ l.2QQQ ~ ' GOOD 

:!:!I!U 85t '!:.888 85't 
:1:!1!18 6!1t l. 8:1:8 "8' 
:1::98!1 sn :1:.1345 son 
U88 !IU :1:.'!::8:1: 3'i't 
HB'i' • ol:det 28\ Ll48 23, 

1992 85\ 1.000 85\ 
1991 ""69{ 1.009 70\ 
1990 -ni 1.0~9 54\ 
1989 34\ 1.056 m 
1988 ' older ~0\ LlD 2fi 

TABLE 2: 10 YEAR "TOWERS" 

TREND TRENDED 
YEAR l.2QQQ ~ ' GOOD 

'!::!!!!'!: !IU :1:.888 !12, 
U!le en '1:.8:1:8 86t 
U8!1 'f611; :1:.845 'fU 
:1:!188 6H 'I:.:I:Bi 'f4t 
'l:!l8'f 58'1; :~:.ue 6'i'tl 
'!::!186 4U t. %65 5'f\ 
'1:!185 :I !!'I; :t.:t-,6 46'11 
'l:!l84 38, L :1:93 36% 
'!::!183 Ut :t. 2'26 29'11 
l!IBZ • older 28t 1.248 l!S'Ii 
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1992 92\ 1. 000 92\ 
1991 84% Uio9 85\ 
1990 76\ 1. 0~9 78\ 
1989 67\ 1. 056 71\ 
1988 58% l.llJ 65\ 
1987 49\ 1.161 57\ 
rn6 39\ 1.1;7 46% 
I9'iS" """"j'Ql 1.189 m 
il1i4 24'% 1.206 29% 
1983 & older 20\ 1. 239 25\ 

(5) This rule is effective for tax years beginning after 
December 31, 199T2. 

AUTH: 15-1-201 MCA; IMP: 15-6-140 MCA. 

42.21.155 DEPRECIATION SCHEDULES (1) remains the same. 
(2) The trended depreciation schedules for tax year 199z3 

are listed below. The categories are explained in ARM 
42.21.156. The trend factors are derived according to ARM 
42.21.156 and 42.21.157. 

~ 

1991 

1989 
1988 and older 
1992 
1991 
1990 
ffi9 and older 

YEAR 

1991 
1996 
1989 
1988 
1!181' and older 
1992 
1991 
1990 
1989 
'f98B and older 

45'1 
26% 
16% 

% GOOD 

6h 
sn 
34\ 
26, 
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CATEGORY 1 

TREND 
~ 

1.666 

8.964 
6.964 
1.000 
0.966 
0.946 
m 

CATEGORY 2 

TREND 
FACTOR 

1.686 
.998 

1.881 
1. 633 
1.866 
1.000 
1.014 
1.005 
1. 021 
1. 047 

TRENDED 
\ GOOD 

'i'B't 
44\ 
1'H> 

TRENDED 
\ GOOD 

85\ 
68\ 
SH 
35\ 
2H 
85\ 
70\ m m 
21% 
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CATEGORY 3 

TREND TRENDED 
YEAR ~ ~ \ GOOD 

U!l:l: est :};. 888 B5t 
:1:!1!18 69t .998 n• 
:1::989 5it '1:.888 5U 
UBB 34'$ :1:.824 35t 
1!187' and oldel 28t L832 zu 
1992 85\ 1.000 85\ 
1991 6'9"i --:99'4 69{ 
1990 -m -:-992 52\ 
rm 34\ .993 m 
I'9"8i and older 20\ 1. 018 20\ 

CATEGORY 4 

TREND TRENDED 
~ \ GOOD FACTOR \GOOD 

:1:99:1: B5t :'1:.888 85t 
:1:998 6!li :1:.668 ~ 
%989 52t '1:.886 52'1; 
:1:!188 3U :~:.eu 35t 
UB'i' and oldet 26i :!:.636 2H 
1992 85\ 1.000 85\ 
1991 69\ 1. 015 70\ 
1990 5'iT 1.024 53\ 
1989 """"j'i{ 1.021 35\ 
1988 and older 20\ 1. 034 21\ 

CATEGORY 5 

TREND TRENDED 
YEAR !....Q2QQ FACTOR \ GOOD 

U!H: B5t '1:.886 85t 
:1:9!18 6!1t :1:.8'1:6 7'Bt 
:1:989 5%111 :1:.846 sn 
uee 34ft L87'!1 37't 
UB'i' and oldet iBt 1.:1:63 22\ 
1992 85\ 1.000 85\ 
1991 b9t 1.015 70{ 
1990 52l 1.024 m 
I989 """'3'R I':'02T 35\ 
1988 and older 20\ m 21\ 
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CATEGORY 6 

TREND TRENDED 
YEAR ~ FACTOR % GOOD 

:1:!19:1: 85'11 :1:.888 est 
:1:!1!18 6!1'11 :1:.859 Bt 
:1:!1 89 5~'1; :1;.'1:26 58'11 
:1;9 88 34'11 :1;.:1:9:1: 48'1; 
U87 and o:l:dez ~6'11 Lin 2<U 
1992 85\ 1.000 85\ 
1991 69\ 1.040 m 
1990 52\ 1.100 5'7"\ 
1989 34\ r:T65 40\ 
1988 and older 20\ 1.218 24\ 

CATEGORY 7 

TREND TRENDED 
YEAR % GOOD ~ ' GOOD 

:1:!1 !I :1: !IU %.688 !12% 
'1:!1!16 au :1:.83!1 en 
l:-989 96'1; '1:.883 82!% 
B88 6'i't '1:.'1:25 'i'St 
H8'i' 58'11 :1:.±48 67% 
:1;!!86 4!1'11 :1;.:1;66 Si't 
:1:!18 5 3!1'11 :1;.:1;!18 46'11 
U84 38'11 '1:,222 39\ 
1!183 24'1: :I:.!U 36'11 
:1:!18! and uldet 28'1; :1;.288 26'11 
1992 92% 1.000 92\ 
1991 84\ 1.029 86\ 
1990 76"{ I:"''ff 81\ 
I9i9 67% 1.115 '7'5\ 
I'91iB 58% r.T58 67% 
1987 49\ 1.182 58\ 
1986 39% t:20I 47% 
I'9'85 3'0\ I:'TI5 J"7""\ 
I9l4 ""'24\ I"':"2'5B jO\ 
I"§'81" and older 20% I"":"'2'7'7 "in 

CATEGORY 8 

TREND TRENDED 
YEAR ~ FACTOR ' GOOD 

:1;!19'!: !lilt :1:.866 92% 
:1:!1!18 84'1; :1; .629 86\ 
:1:!189 96i LB69 8H 
UB8 61\ 'I:,H6 'i'S't 

MAR Notice No. 42-2-520 17-9/10/92 



-1985-

1981 58\ 1.156 
1986 49\ 1.186 
1985 39\ 1.234 
1984 38\ 1.216 
1983 24\ 1.323 
1982 and oldez 28\ l. 393 

MCA. 

58\ 
48\ 
38\ 

28\ 
92\ 
m 
79% 
72\ 
m 
ill 
m m 
3U m 

42.21.157 PREPARATION OF TREND FACTOR SCHEDULES 
remains the same. 

( 1) 

( 2) The data used to compute the trend factors are the 
monthly values of the "Producer Price Indexes'' (PPI) specified 
in subsections (2) through (B) of ARM 42.21.156. The values 
shall be taken from the most recent publications received by the 
Montana State Library as of Septembez 38 July 15. 

(3) and (4) remain the same. 
AUTH: 15-1-201(1) MCA; IMP: 15-6-139 MCA. 

42. 2l. 305 TRENDED DEPRECIATION SCHEDULES ( 1) 19973 
trended percent depreciation schedule for licensed motorcycles 
and licensed quadricycles* 

Year 
1!1'92 
1991 
1998 

1988 

1986 
1985 
1984 
1!l83 
1!182 
191H 
l!l8B 

1!118 
1911 t 6idez 

1993 
1992 

17-9/10/92 

Trended % Good 
86\ 
59\ 
SH 
4!1\ 

48\ 
31\ 

11\ 
18\ 
16\ 
U\ 
16% 
16'1> 

80\ 
59\ 
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(2) 199z3 trended depreciation schedule for automobiles 
and trucks with a rated capacity of 1 ton and less* 

Year Trended \ Good 
1992 BB\ of F6B 
rl9~9~1r-----------------------~171~% 

1996 66% 
1989 54% 
1988 41\ 
1981 41\ 
1986 34\ 
1985 21% 
1984 19% 

1981 
1988 

1915 t eldet 
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12\ 
lB'is 

8\ 

80\ of FOB 
75\ 
64\ 
53\ 
44\ 
39\ 
32\ 
m 
19\ 
16% 
ill 
11\ 
10\ 
9\ 

17-9/10/92 



1979 
1978 
-m7 

-1987-

8\ 
n 
n 
n 1m & Older 

AUTH: 15-1-201 and 61-3-506 MCx;-IMP: 15-8-202 MCA. 

3. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments of the above 
rules are the result of this review of chapter 21 for the 
Property Assessment Division and also because 15-8-lll, MCA, 
requires the department to assess all property at 100\ of its 
market value except as provided in 15-7-111 and 15-8-111 ( 5), 
MCA. Through various administrative rules, the department has 
adopted the concept of trending and depreciation to arrive at 
market value for property. · 

4. Interested partie!! may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL of) 
ARM 42.17.301, 42.17.302, ) 
42.17.303 and ADOPTION of NEW ) 
RULES I through XIII relating ) 
to estimated tax payments ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL of ARM 
42.17.301, 42.17.302, 
42.17. 303 and ADOPTION of NEW 
RULES I through XIII relating 
to estimated tax payments 

1. On October 7, 1992, at 10:00 a.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of new 
rules I through XIII and the repeal of ARM 42.17.301, 42.17.302, 
and 42.17.303 relating to estimated tax payments. 

2. The Department proposes to repeal the following rules: 

42.17. 301 COMPUTATION OF ESTIMATED TAX, found at page 1741 
of the AdMlnistrative Rules of Montana. 

AUTH: Sec. 15-30-305, MCA ~ Sec. 15-30-241, MCA 

42.17.302 AMENDED DECLARATION, found at page 1741 of the 
Administrat1ve Rules of Montana. 

AUTH: Sec. 15-30-305, MCA IMP: Sec. 15-30-241 and 15-
30-242, MCA 

42.17.303 EXTENSION OF FILING TIME, found at page 1741 of 
the Administrative Rules of Montana. 

AUTH: Sec. 15-30-305, MCA IMP: Sec. 15-30-241, MCA 

3. The Department proposes to adopt new rules I through 
XIII, which do not replace or modify any sections currently 
found in the Administrative Rules of Montana, as follows: 

RULE I DEFINITIONS (1) As used in this sub-chapter, the 
following def1nitions apply: 

(a) The term "tax liability" means the tax imposed by 
Title 15, chapter 30 less any tax credits allowed under Montana 
law excluding the elderly homeowner/renter credit. 

(i) For purposes of estimating a taxpayer's tax liability, 
the tax liability is not decreased by income tax withholding, 
estimated tax payments or the elderly homeowner/renter credit. 

(ii) A taxpayer's withholding, estimated tax and the 
elderly homeowner/renter credit will be considered as payments 
prior to the calculation of the deficiency payment. 

Example: A taxpayer has a tax, before credits, of $5,000. 
He has $1,000 in tax credits. He has withholding of $800 and a 
elderly homeowner/renter credit of $400. His tax liability for 
estimated tax purposes is computed as follows: 
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Tax before credits 
Credits 
Tax liability 

~ Sec. 15-30-305, MCA; IMP: 

$5,000 
(1,000) 
$4,000 

Sec. 15-30-241, MCA 

RULE II SHORT TAXABLE YEARS (1) Estimated tax payments 
are not required 1n the case of a short taxable year which is 
less than four months. 

(2) Individuals who have a short taxable year of four 
months or more are required to · pay estimated tax on the 
following dates: 

(a) The first installment is due on April 15 or on the 
15th day of the fourth month of the taxable year; 

(b) The second and third installments are due on the 15th 
day of the sixth month of the taxable year and the 15th day of 
the ninth month of the taxable" year if the short taxable year 
does not close prior to these dates; and 

(c) The final installment is due on the 15th day of the 
first month of the succeeding taxable year. 

(3) If less than four installments are required, the 
applicable percentage of the required annual amount for each 
installment is increased. The applicable percentage per 
installment is as follows: 

(a) 100\ for one installment; 
(b) 50\ for two installments; and, 
(c) 33 1/3\ for three installments. 
Example 1: If the short taxable year is the 10-month 

period from January 1 through October 31, the estimated tax must 
be paid in four installments, on April 15, June 15, September 
15, and November 15. Each installment is 25\ of the total 
payment required. 

Example 2: If the short taxable year ended on September 
30, the est1mated tax must be paid in three installments, on 
April 15, June 15, and October 15. With three installments, 
each installment is 33 1/3\ of the total payment required. 

AUTB: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE III APPLICATION FOR EXTENSION - PAYMENT OF ESTIMATED 
~ (1) An appl1cat1on for an extension of t1me for payment of 
any installment or for the payment of any deficiency amount 
shall be made on forms prescribed by the department and shall be 
accompanied by evidence showing that undue hardship would result 
to the taxpayer if the extension were refused. The extension 
will not be granted under a general statement of "hardship." 

(2) The application, with supporting documents, must be 
filed 30 days prior to the installment date for which the 
extension is requested. The application will be examined, and 
within 30 days, if possible, be denied, granted, or tentatively 
granted subject to certain conditions. 

( 3) If an extension is granted, the estimated payment 
shall be paid on or before the expiration of the period of the 
extension without the necessity of notice and demand. 
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(4) The maximum total time period for an extension is six 
months per year. An estimated tax payment cannot be extended 
past the due date of the return not including any extension of 
time to file. The underpayment penalty of 15-30-241(5), MCA 
applies to any payments that are paid past the due date whether 
or not an extension is granted. 

(5) The granting of an extension of time for payment of 
one installment does not extend the time for payment of any 
subsequent installments. 

(6). Inability to pay does not constitute "hardship." 
(7) Examples of what does and what does not constitute 

"hardship" are contained in ARM 42.3.106. 
AUTH: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE IV AMENDMENTS OF PREVIOUS INSTALLMENTS (1) If an 
amendment of a previously filed installment ~s filed, the 
rema~n~ng installments must be ratably increased or decreased to 
reflect the change in the total estimated tax by reason of the 
amendment. 

( 2) If any amendment is made after September 15 of the 
taxable year, any increase in the estimated tax shall be paid at 
the time of making the amendment. 

(3) Amendments to the original declaration of estimated 
tax must be made on forms prescribed by the department. 

AUTH: Sec. 15-30-305, MCA; ~: Sec. 15-30-241, MCA 

RULE V DETERMINATION OF ANNUAL TAXABLE INCOME (l) There 
must be an accurate determ~nat~on of the amount of income and 
deductions for the calendar months in the taxable year preceding 
the installment date of which the determination is made. 

(2) Income or expenses that are paid occasionally during 
a year cannot be spread out during the year in determining the 
required installments. For example, a taxpayer distributes 
year-end bonuses to his employees but does not determine the 
amount of the bonuses until the last month of the taxable year. 
He may not deduct any portion of such year-end bonuses in 
determining his taxable income for any installment period other 
than the final installment period for the taxable year, since 
deductions are not allowable until paid or accrued, depending on 
the taxpayer's method of accounting. 
~ Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE VI INCOME ON AN ANNUALIZED BASIS (1) A taxpayer 
whose income fluctuates or is seasonal may be able to lower or 
eliminate the amount of one or more required estimated tax 
installments by periodically annualizing his income. 

( 2) A taxpayer's income is annualized when his income, 
deductions and credits that cover a certain period of time are 
multiplied by annualization factors that arrive at his income 
projected over twelve months. 

(3) The annualized taxable income for each period is found 
by multiplying the adjusted gross income and itemized deductions 

MAR Notice No. 42-2-521 17-9/10/92 



-1991-

for that period by the annualization factors for that period, 
less personal exemptions. The standard deduction may be 
substituted in place of the annualized itemized deductions. 

(4) For a calendar taxpayer, the annualization periods are 
January through March, January through May, January through 
August, and January through December of the tax year. 

(5) For fiscal year taxpayers, the annualization periods 
all begin on the first day of the taxable year and end on the 
last day of the third, fifth, eighth and twelfth months 
following the beginning of the taxable year. 

(6) The annualization factors are 4 for the lst period, 
2.4 for the 2nd period, 1.5 for the 3rd period and 1 for the 4th 
period. 

(7) The annualized tax less allowable credits is 
multiplied by 22.5\ to find the lst required installment amount, 
45\ for the second installment amount, 67.5\ for the third 
period and 90\ for the fourth period. Each annualized 
installment payment is decreased by the total of any preceding 
payments to arrive at that periods required payment. 

(8) A taxpayer must file annualization forms provided by 
the department or have prior approval to use similar forms. 

AUTH: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE VII DETERMINATION OF TAX LIABILITY - STATUS CHANGE 
FROM JOINT TO SEPARATE (1) Taxpayers who flle separate returns 
on separate forms for the current period and who filed a joint 
return for the preceding ta~able year shall compute their prior 
years estimated tax liability as follows: 

(a) 100\ of the tax liability of the joint return for the 
preceding taxable year; or 

(b) A prorated portion of the preceding year's joint tax 
liability. This prorated amount is determined by calculating 
the tax liability of the taxpayers as if they filed separately 
and totaling their individual taxes. Each spouse's prior year 
estimated tax liability is found by dividing their separate 
liability by the total of the two separate liabilities and 
multiplying this figure times the preceding years joint tax 
liability. 

Example: Husband and wife file a joint return for the 
calendar year 1992 showing taxable income of $50,000 and a tax 
of $3,930. Of the taxable income, $30,000 was attributable to 
the husband and $20,000 to the wife. Husband and wife filed 
separate returns on separate forms in 1993. The tax shown on 
the return for the preceding taxable year, for purposes of 
determining if an underpayment penalty applies is determined as 
follows: 

Taxable income of husband for 1992: 
Tax on $30,000 (on basis of separate return): 
Taxable income of wife for 1992: 
Tax on $20,000 (on basis of separate return): 
Aggregate tax of husband & wife (on basis of separate 

$30,000 
$ 1,960 
$20,000 
$ 1,090 
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returns): $ 3,050 
Portion of 1992 tax shown on joint return attributable 
to husband (1,960/3,050 times 3,930): $ 2.~~6 
Portion of 1992 tax shown on joint return attributable 
to wife (1,090/3,050) times 3,930): $ 1,404 
~ Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE VIII DETERMINATION OF TAX LIABILITY - STATUS CHANGE 
FROM SEPARATE TO EITHER A JOINT RETURN OR MARRIED FILING 
SEPARATE (1) In the case of taxpayers who flle a joint return 
for the taxable year and who filed separate returns for the 
preceding taxable year, the tax liability shown on the return 
for the preceding taxable year shall be the sum of both spouses 
tax liabilities for the preceding tax year. 

AUTH: Sec. 15-30-305, MCA; ~: Sec. 15-30-241, MCA 

RULE IX ESTIMATED TAX PAYMENTS - DIVORCE (l) It at the 
end of a tax year, a couple, who is dlvorced or legally 
separated, has filed joint estimated income tax payments, the 
joint payments will be split as follows: 

(a) The joint estimated tax payments will be split 
equally: or 

(b) As agreed by the two parties. 
(2) If an agreement is reached by the two parties, a copy 

of the agreement showing the division of the payments signed by 
both parties must accompany both tax returns. 

(3) The division of jointly filed estimated payments does 
not relieve the taxpayers from the underpayment penalty. 

AUTH: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE X PAYMENT OF ESTIMATED TAX - DECEDENT ( l) Joint 
estimated tax payments may not be made after the death of either 
spouse. The surviving spouse must recompute his estimated tax 
for the remainder of the year and file a separate payment for 
each remaining due date. 

( 2) In the case of a deceased taxpayer, payments of 
estimated tax are not required after the date of death. 

(3) If a joint return is filed for the last taxable year 
with the deceased spouse, the joint estimated tax payments of 
the deceased spouse may be applied on the return. 

( 4) If separate returns are filed for the last taxable 
year of the deceased spouse, any jointly filed estimated tax 
payments must be split equally. 

AUTH: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

RULE XI NONRESIDENTS & PART-YEAR RESIDENTS ( 1) Non­
residents and part-year resldents who did not have a Montana 
individual income tax filing requirement in the previous tax 
year are not required to file estimated taxes. 

( 2) Nonresidents, other than those in ( 1), who derive 
income from Montana are required to file estimated taxes. 

(3) Part-year residents moving out of Montana, other than 
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those in (a), are required to file estimated taxes to cover the 
amount of income that is taxable to Montana. 

(4) Part-year residents moving in or out of Montana are 
not considered to have a short taxable year unless they have a 
short taxable year on their federal return. 

AUTH: Sec. 15-30-305, MCA; ~: Sec. 15-30-241, MCA 

RULE XII ESTIMATED TAX UNDERPAYMENT PENALTY - WAIVER 
(1) The underpayment penalty may be wa1ved 1f the taxpayer 

shows there is "reasonable cause" as provided in ARM 42.3.105. 
(2) "Hardship" as provided in ARM 42.3.106 constitutes 

reasonable cause. 
(3) The calculation of the estimated underpayment penalty 

must be made on forms prescribed by the department. 
AUTH: Sec. 15-30-305, M~; IMP: Sec. 15-30-241, MCA 

RULE XIII TRUSTS, ESTATES, FIDUCIARIES ' CONSOLIDATED 
PARTNERSHIP RETURNS (1) Trusts, estates and f1duc1ar1es are 
required to file estimated tax payments and are subject to the 
underpayment penalties. 

( 2) Partners of a partnership that file a consolidated 
partnership return with Montana are subject to filing estimated 
tax payments. 

AUTH: Sec. 15-30-305, MCA; IMP: Sec. 15-30-241, MCA 

4. The Department is proposing to adopt the new rules 
because Bouse Bill 14 was passed by the Special Session of the 
52nd Legislature. The bill provides for mandatory estimated tax 
payments which provide that either 90\ of the current years tax 
or 100\ of the past years individual income tax must be paid to 
the Department during the tax year. Issues that need to be 
clarified through rules are the definition of tax liability, 
short tax years, reasonable extension periods, annualized 
taxpayers, changes in filing status and divorce. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
6. Cleo Anderson, Department of Revenue, 

Affairs, has been designated to preside 

heari::~ER~ 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL ) 
of ARM 42.31.110, the ADOPTION) 
of NEW RULE I, and the ) 
AMENDMENTS of 42.31.107 and ) 
42.31.131 relating to Untaxed ) 
Cigarettes Under Tribal ) 
Agreements ) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL of ARM 
42.31.110, the ADOPTION of NEW 
RULE I, and the AMENDMENTS of 
42.31.107 and 42.31.131 
relating to Untaxed Cigarettes 
Under Tribal Agreements 

TO: All Interested Persons: 
1. This proposal was noticed with no hearing contemplated 

at page 1217 in MAR issue No. 11 on June 11, 1992. However, 
since the department has received a request for a hearing from 
the public, on October 6, 1992, at 9:00a.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the repeal of ARM 
42.31.110, adoption of new rule I, and amendment of ARM 
42.31.107 and 42.31.131 relating to untaxed cigarettes under 
tribal agreements. 

2. The proposed rule I, does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The department is proposing to repeal: 

42.31.110 WHOLESALE/RETAIL PRICES found at page 42-3107 
o~ the Administrative Rules of Montana. 
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-1~1 MCA 

4. New rule I as propos eo to be aaoptea provides as 
follows: 

NEW RULE I WHOLESALE/RETAIL PRICES ( 1) Wholesaler prices 
to the reta1ler could be affected by tax increases enacted by 
the Montana legislature. 

( 2) When tax increases occur, audits may be done on 
cigarette inventories located at the wholesaler's and/or 
retailer's premises in order to comply with the tax increase. 
These audits may be done by the Montana department of revenue or 
on a voluntary system basis by the wholesaler. 

( 3) Field or voluntary audits may also be required on 
inventories located at retail businesses in order to comply with 
tax increases. 

(4) The minimum price computation for Montana taxed 
cigarettes is: 

Manufacturer's base cost ..••......... xxxxx 
(ADD) Federal tax ...••....•...••. xxxxx 

State tax ....••...•....•... xxxxx 

Manufacturer base cost plus taxes ••.. xxxxx 
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the manufacturer base cost 
by wholesale presumed cost 
business and by cartage. 

Presumed cost of doing businets ...••• xxxxx 
Cartage ••.•••••.•••••••..••••.••..••• xxxxx 

The minimum wholesale cost/ 
cost to retailer ....•••..•.....••.•.• xxxxx 

Multiply the minimum wholesale 
cost by the retail presumed cost of 
doing business. 
(ADD) 
Presumed cost of doing business .••.•• xxxxx 

The minimum retail cost/ 
cost to consu111ex- ...••••••••••...•••.• xxxxx 

( 5) The minimum price computation for Montana untaxed 
cigarettes is: 

Manufacturer's base cost ••.••••..••.. xxxxx 
(ADO) 

.Federal tax ••••..•....•••..•••.. xxxxx 

Manufacturer base cost plus tax •.•••• xxxxx 

Multiply the manufacturer base cost 
plus tax by wholesale presumed cost 
of doing business and by cartage. 
(ADD) 
Presumed cost of doing business ..••.• xxxxx 
Cartage •••••..••••..•••...••.•..••.•. xxxxx 

The minimum wholesale cost/ 
cost to retailer •••••••••••••••.••••• xxxxx 

Multiply tbe minimum wholesale 
cost by the retail presumed cost of 
doing business. 
(ADD) 
Presumed cost of doing business •••.•• xxxxx 

The minimu. retail cost/ 
cost to consumer •...••..•••.•••••.••• xxxxx 

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-111 MCA. 

5. ARM 42.31.107 and 42.31.131 are proposed to be amended 
as follows: 

42.31.107 ACCOUNTING CONTROL OF CIGARETTE DISTRIBUTION 
(1) and (2) rema1n the same. 
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on 
the 

IMP: Sees. 16-11-104 and 16-11-

REFUNDS (1) Cigarette tax 
to cigarette manufactureus, as 

to Indian !t ibes, as 
be 

6. The above rules are proposed to be repealed, adopted, 
and amended because an agreement entered into between the Fort 
Peck Tribe and the Department of Revenue requires administrative 
rules to be adopted which comply with the agreement and the 
statutes. The rules also address limited reorganization and the 
computation of the minimum price. 

7. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 
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no later than October 9, 1992. 
8. Cleo Anderson, Department of Revenue, 

Affairs, has been designated to preside over 
hearing. 

(<~u~~~ 
CLEO ANDERSON 
Rule Reviewer 

Office of Legal 
and conduct the 

Certified to Secretary of State August 31, 1992. 

17-9/10/92 MAR Notice No. 42-2-522 



-1998-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.11.211, 42.11.212, ) 
42.12.102, 42.12.103, 42.12.104,) 
42.12.131, 42.12.141, 42.12.207,) 
42.12.313, 42.13.401; and NEW ) 
RULES I and II relating to the ) 
Liquor Division ) 

) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.11.211, 
42.11.212, 42.12.102, 42.12. 
103, 42.12.104, 42.12.131, 
42.12.141, 42.12.207, 
42.12.313, 42.13.401; and 
NEW RULES I and II relating 
to the Liquor Division 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.11.211, 42.11.212, 42.12.102, 42.12.103, 
42.12.104, 42.12.131, 42.12.141, 42.12.207, 42.12.313, and 
42.13. 401; and new rules I and II relating to the Liquor 
Division. 

2. The rules as proposed to be amended provide as follows: 

42.11.211 REGISTRATION OF REPRESENTATIVES (1) Any person 
acting as a representative of a vendor must be registered with 
the department by a vendor in accordance with the provisions of 
ARM 42.11.212 through 42.11.215 and have been issued 
identification cards as provided foz in I<Rt! U.ll.232. 

(2) (a) through (c) remain the same. 
(d) not a resident of Montana within 36 days of 

application for tegisltatiou~ 
(3) remains the same. 
t+t ltn appiicatiou to registez a r~presentatioe mast be 

accompauied by two recent unnauahted photographs 1! inches 
squate, of the rl!pzesentative to be zegist•red. 

(5), (6), and (7) are renumbered (4), (5), and (6). 
~ 16-1-303, MCA; ~: 16-3-103, MCA. 

42.11.212 RESTRICTION ON NUMBER OF REPRESENTATIVES 
(1) remains the same. 
(2) Au ideutificatiou cazd shall neithet be issued to an 

:applicant zepresentative not shall the awiicatiou fo1 a 
representative be appzoved if two identification caxds have 
pte\fiously been issued fot the vendoz and are still uatstandiug. 
6ne of the pte~iously issued identification cazds mttst be 
tetuzned to the liqaoz division befote a new identification cazd 
n41:y be iAsued unless the "eudoz has provided the liquoz division 
with an acceptable explanation in wziting showing why it is 
impossible at imptactieal to retutll tht! catd. 

AUTH: 16-1-303, MCA; ~: 16-3-103, MCA. 
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42.12.102 SUPPORTING DOCUMENTATION -- PUBLIC CONVENIENCE 
AND NECESSITY (1) rema1ns the same. 

(a) arrY new retail all beoerages license including a 16-4-
204, MCA, aiT-beverages license: or 

(b) a new zesozt zetail all=seuetages license, ot 
(c) a new retail on pxentises beer license fot use at ll 

premises situated more than fioe miles from the nearest 
cotpotate city boanda:r:ies a transfer of location of an existing 
licensed premises. 

(2) remains the same (3f The deeartment will find that the evidence supports 
the pub 1c conven1ence and necessity of the application where 1t 
1ndicates that the 1SSuance of the license will materially 
promote the ~ublic's ability to engage 1n the licensed activity. 
Th1s determ1nat1on involves an evaluation of a var1ety of 
cri ten a, 1nclud1ng all together the business abilities and 
character of the aepllcant, the demand for services in the area 
to be served, the 1 act on existin retail alcoholic bevera es 
1censees, an any a verse 1mpact on the area to e serve . No 

s1nqle factor 1S a necessary or suff1c1ent indicator of publ1c 
conven1ence and necess1ty. AUTH: Sec. 16-1-303 MCA; IMP, Sec. 
16-4-105 and 16-4-203 MCA. -- --

and 
~· Sec. 16-4-203, MCA. 
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42.12.141 CORPORATE LICENSES 1!1 No alcoholic beverages 
license shall be 1ssued to a Montana corporation unless the 
following requirements are met: 

ttt 1!1 The corporation was organized and has existed as 
a Montana corporation or has been authorized to do business in 
Montana fox at least 36 days prior to making application for an 
alcoholic beverages license~; and 

t7t 1£1 The corporate appl1cation must be accompanied by 
a copy of the corporation's certificate of incorporation issued 
by the secretary of state. 

~: 16-1-303, MCA; ~: 16-4-401, MCA. 

4 2.12. 207 APPLICATION APPROVED SUBJECT TO FINAL INSPECTION 
OF PREMISES (1) remains the same. 

(2) If, upon investigatipn, the department determines the 
applicant is qualified to own a license and it appears that the 
proposed premises, based on sufficient evidence provided by the 
applicant, meets all criteria for suitability, the department 
may enter a final agency decision conditionally approving the 
application. The conditional approval is subject to a final 
inspection of the completed premises conducted by department 
investigative personnel, state or local health officials, or 
state or local building codes personnel and state or local ~ire 
code officials. 

(3) through (7) remain the same. 
AUTH: 16-1-303, MCA; IMP: 16-4-104, 16-4-106, 16-4-201, 

16-4-402; and 16-4-404, MCA.---

42.12.313 WINE OR BEER TASTINGS (1) Any petson, 
association, ot eotpotatlon conducting a wine tasting shall, in 
the discretion of the liquor division, be entitled to conduct a 
wine tasting fox the genetal public undet tt1e following 
conditions. 

!'he wine be conducted on pzemises 

trt 131 This rule shall not apply to wine tastings which 
are hel~n a private home wherein no consideration, 
remuneration, contribution, donation, gift, or any other money 
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or thing of value is solicited or charged for entry or 
attendance and which do not violate the provisions of 16-6-306, 
MCA. 

same. 

AUTH: 16-1-303, MCA; IMP: 16-4-105 MCA. 

42.13.401 IMPORTATION OF WINE (1) and (2) remain the 

(3) Each winery or importer registration must be: 
(a) submitted on forms supplied by the liquor division; 
(b) accompanied by a $25 fee; and 
(c) renewed annually on or before ~October 1. 
( 4) Any winery or importer failing to renew or noL 

actively engaged iu business in Montana fur a period of o11~ year 
will be subject to cancellation or suspension as provided in 16-
4-107, MCA. 

~: 16-1-303, MCA; IMP: 16-4-107, MCA. 

3. The rules as proposed to be adopted provide as follows: 

RULE I SEVEN DAY CREDIT LIMITATION ( 1) A Montana 
brewer\beer 1mporter license, a beer wholesaler license, a 
Montana winery\wine importer registration or a table wine 
distributor license will be suspended or revoked if credible 
evidence demonstrates that a brewer\beer importer, a winery\wine 
importer, a wholesaler or distributor extended credit to a 
retail licensee for more than seven days. 

(2) A retailer's license will be suspended or revoked if 
credible evidence demonstrates that the retailer accepted credit 
exteo!'lded by a brewer\beer importer or a beer wholesaler for more 
than seven days for the purchase of beer. 

(3) The first day of the seven day credit period begins at 
8:00 a.m. on the day after the delivery. 

(4) Criteria which demonstrates credit has been extended 
are: 

wholesaler delivered product to retailer; (a) 
(b) 

payment; 
retailer or wholesaler do not have documentation of 

(c) wholesaler has been without payment for more than 
seven days; and 

(d) wholesaler does not have documentation of efforts to 
collect payment; or 

(e) (a), (b), (c) and the wholesaler has no documentation 
to show further product delivery was terminated. 

(5) Criteria which demonstrates credit has been accepted 
are: 

(a) wholesaler delivered product to retailer; 
(b) retailer or wholesaler do not have documentation of 

payment; 
(c) wholesaler has been without payment for more than 

seven days; 
(d) product has not been returned by retailer. 
AUTH: 16-l-303, MCA; IMP: 16-3-243 and 16-3-406, MCA. 
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RULE II CLOSING HOURS DUE TO CHANGE TO OR FROM DAYLIGHT 
SAVINGS TIME (1) Hours of operation change tw~ce yearly due to 
daylight savings time. The change in time will occur at 2:00 
a.m., therefore: 

(a) In the fall the establishment must close at 2:00 a.m. 
and then set the clock back to 1:00 a.m.; and 

(b) In the spring the establishment must close at 2:00 
a.m. and then set the clock forward to 3:00 a.m. 

AUTH: 16-1-303, MCA; ~: 16-3-304, MCA. 

4. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments and adoptions of 
the above rules are the result of this review for the Liquor 
Division. 

New rule I is proposed to make it clear there is a 
distinction in the circUIIIStances under which a retailer is 
subject the the 7 day credit limitation when receiving product 
from either a beer wholesaler or a wine distributor. The rule 
explains the criteria that demonstates when the wholesaler has 
extended credit to the retailer and when the retailer has 
accepted credit from the wholesaler, establishing a violation of 
the 7-day credit law. It also defines the day and time of the 
beginning of the 7 days and provides the penalty for violating 
the 7-day credit law. 

New rule II is proposed to explain when a licensee must 
close his establishment during the year when the time changes 
for daylight savings time. In the past prior to the time 
change, the license bureau has received many calls inquiring 
about when an establishment selling alcoholic beverages must 
close. The rule is proposed to clarify this question. 

s. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
6. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arg11111ents 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above addre$8 no 
later than October 9, 1992. 

7. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, which&ver is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
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Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

c~~~ 
CLEO ANDSON 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.112, 42.15.113, J 
42.15.305, 42.15.309, ) 
42.15.311, 42.15.314, ) 
42.15.315, 42.15.321, ) 
42.15.322, 42.15.431 and ) 
REPEAL of ARM 42.15.504 and ) 
42.15.505 relating to Income ) 
Tax Returns and Tax Credit ) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.15.112, 

42.15.113, 42.15.305, 42.15.309 
42.15.311, 42.15.314, 42.15.315 
42.15.321, 42.15.322, 42.15.431 
and REPEAL of ARM 42.15.504 and 
42.15.505 relating to Income 
Tax Returns and Tax Credit 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.15.112, 42.15.113, 42.15.305, 42.15.309, 
42.15.311, 42.15.314, 42.15.315, 42.15.321, 42.15.322, 42.15.431 
and repeal of ARM 42.15.504 and 42.15.505 relating to income tax 
returns and tax credit. 

2. The rules as proposed to be amended provide as follows: 

42.15.112 NONRESIDENT MILITARY PERSONNEL (l) Members of 
the Armed Forces of the United States who are not Montana 
residents and who are living in this state solely by reason of 
compliance with military orders are not subject to tax on their 
compensation for military service. However, such persons are 
subject to tax on any other income derived from or attributable 
to sources within Montana and are subject to the same gross 
income filing requirements as any other nonresident described in 
15-30-142(1), MCA. 

AUTH: 15-30-305 MCA; IMP: 15-30-101 MCA. 

42.15.113 INTEREST INCOME EXCLUSION (1) Pursuant to 15-
30-111, MCA, interest income earned by a taxpayer who is age 65 
or over is exempt from Montana income tax for the following 
amounts and filing requirements: 

(a) remains the same. 
(b) if married and a joint return is filed, the exclusion 

cannot exceed $1600T- this exclusion applies even if only one 
spouse is aae 65 or over; 

(c) an (d) remaln the same. 
( 2) The exclusion cannot exceed the amount reported as 

income. 'fhe exclusion uudet subsection (l)fb) awl::tes even if 
only one spouse is aye 65 01 over. 

~: 15-30-305, MCA; ~: 15-30-111 MCA. 

42.15.305 TRUST AND ESTATE RETURNS (1) remains the same. 
(2) The return for an estate or a trust is to be made on 
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the Montana fiduciary income tax return form and may not be made 
on the federal form 1041. The form must include a statement 
showing each benef1ciary's distributive share of income, 
regardless of whether or not distributed as of the close of the 
taxable year. Cf'he retatli must be made au the Montana Piduciary 
Income 'fax Returu fotm and may not be nrade oh the Fedetal 1641 

3 A fiduciar return for an estate or trust is not 
entit e to a standar e uct1on. 

AUTH: 15 30-305 MCA; IMP: 15-30-135 MCA. 

42.15.309 MONTANA MODIFIED ADJUSTED GROSS INCOME (1) 
remains the same. 

(2) Montana modified adjusted gross income shall be the 
taxpayer's federal modified adjusted gross income as calculated 
by using section 86 of the internal revenue code and in addi Lion 
shall include federal tefunds received. 

ross income 

MCA, 
el<ce 

will 

benefits are not 

42.15.311 INFORMATION RETURN (1) Information returns 
are to be made on ~ a copy of the ap~ro~riate federal 
information return (form 1099_ series, m W;:~!;~~: ~ ~· 
which may be secar ed by du ecbng 4 X eql:le51:" to ~ B a 1 II f 
fteoeaue, flelena, llontaua, 59628. Upon approval from the 
department, computer generated tapes and diskettes may be 
substituted for the forms. 
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(2) Information returns are due on or before the 15th day 
of April following the close of the calendar year with respect 
to which payments made are being reported. The returns are to 
be filed with the Department of Revenue, Mitchell Building, 
Helena, Montana 59620. The iafounation t"~eturns filed on aaper 
forms are to be accompanied by State Potm 1, a copy of fe eral 
rOriiil096 which sanunar izes summarizing the information being 
reported by the infouuatiou agent to the department. 
Information returns filed via rna netic media are to be 

b of e eral orm 4804 4802 summar1z1n the 
1nformat1on subm1tte to the e artment. 

( ) D1stn ut1ons to rec1p1ents with a Montana address 
from pension, profit sharing, stock bonus, or annuity plans, 
deferred compensation plans, an IRA or commercial annuity 
program must be reported to ~he department on a federal form 
1099, w iP or Potm 1 A. 

AUTB: 15-30-305 MCA; IMP: lS-30-301 MCA. 

42.15.314 CHANGES IN FEDERAL RETURNS OR TAXES (1) remains 
the same. 

( 2) In addition, the taxpayer will be liable for the 
penalties provided for under 15-30-321 111_! (3), MCA. 

AUTH: 15-30-305 MCA; ~: 15-30-304 MCA. 

42.15.315 ORIGINAL RETURN DEFINED (l) through (4) remain 
the 

file and late pay penalties are assessed as 

42.15.321 JOINT RETURNS (1) A joint return may be filed 
even though one of the spouses has no income or deductions. 
However, a joint return is not permitted if the husband and wife 
have different taxable years or if both spouses have different 
states of domicile. A joint return must include all 1ncome and 
deductions of both spouses. Both the husband and the wife must 
sign the return, and both are jointly and severally liable for 
the tax. 

(2) remains the s~. 

17-9/10/92 MAR Notice No. 42-2-524 



-2008-

AUTH: 15-30-305 MCA; IMP: Sec. 15-30-142 MCA. 

42.15.322 SEPARATE RETURNS FOR MARRIED TAXPAYERS (1) 
through (3)_remaln the same. 

4 A married cou le who have different taxable ears or 
have 1 erent states o om1c1 e are requ1red to 1le on 
separate income tax forms. 

AUTH: 15-30-305 MCA; IMP: 15-30-142 MCA. 

42.15.431 CREDIT FOR INVESTMENT FOR ENERGY CONSERVATION 
(1) through (5) rema1n the same. 
(6) A credit is not allowed for the purchase and 

installation of new equipment or appl1ances such as hot water 
heaters, furnaces, a1r cond1tioners, etc. 

tttTlll This credit must be claimed on Form 2C, which may 
be obtained from the Montana Department of Revenue, Mitchell 
Build ina, Helena, Montana 59620. The completed form .must be 
at tache to the taxpayer's return for the year in which the 
credit is claimed. 

AUTH: 15-32-105 MCA; IMP: 15-32-105 MCA. 

3. The rules proposed to be repealed are as follows: 

42.15. 504 INVESTMENT CREDIT as found on page 42-1582 of 
the Adm1nistrat1ve Rules of Montana, is being repealed in its 
entirety. 

AUTH: 15-30-305 MCA; IMP: 15-30-162 MCA. 

42.15.505 BUSINESS INVENTORY TAX CREDIT as found on page 
42-1582.2 of the Administrative Rules of Montana, is being 
repealed in its entirety. 

AUTH: 15-30-305, MCA; IMP: Section 7, chap. 613, Laws, 
1981.-- --

4. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments and adoptions of 
the above rules are the result of this review for chapter 15 of 
the Income and Miscellaneous Tax Division. 

s. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
6. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
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later than October 9, 1992. 
7. If the agency receives requests for a public hearing on 

the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

c4e~ 
CLEO AND~ 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.31.404 relating to ) 
emergency telephone service ) 
fee ) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.31.404 
relating to emergency telephone 
service fee 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.31.404 relating to emergency telephone service 
fee. 

2. The rule as proposed to be amended provides as £ollows: 

42.31.404 RETENTION OF RECORDS (1) Records and other 
supporting data used to prepare the quarterly returns must be 
maintained for a period of two five years from the due date of 
the return or tWo five years from the date of payment, whichever 
is later. 

AUTH: 10-4-203, 10-4-212, and 15-1-201(1) MCA; IMP: 10-4-
203, 10=4-207, and 10-4-212, MCA. 

3. Amendments to ARM 42. 31.404 are necessary because of 
the enactment of 10-4-207, MCA, which provides for a five year 
statute of limitations for filing returns. Therefore the 
records must be retained for five years rather than two years. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 9, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption, from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
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Notice of the hearin9 will be published in the Montana 
Administrative Re9ister. Ten percent of those persons directly 
affected has been determined to be 25. 

c~o~ 
CLEO ANDERSON 
Rule Reviewer 

Certified to Secretary of State Au9ust 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.16.104 relating to ) 
Interest on Unpaid Tax ) 

) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.16.104 
relating to Interest on Unpaid 
Tax 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.16.104 relating to interest on unpaid tax. 

2. The rule as proposed to be amended provides as follows: 

42.16.104 INTEREST ON UNPAID TAX (l)(a) In the case of 
taxable yeats which ended pxiot to Beeembet 91, 1962, iuterest 
accz ues on the tax unpaid at LtJe tate of 1% per ulOnttx. 

(b) In the case of taxable yeazs which ended on or after 
Becembez 31, 1962, bul befote E>ecember 31, 1968, interest 
acczaes o11 the tax uupaid at the rate of 6\ per a1naum. 

tc't Effective with taxable years ending on and after 
December 31, 1968, if the tax or any part thereof is not paid by 
the 15th day of the 4th month following the close of the taxable 
year, whether by reason of extension granted or otherwise, 
interest accrues on the amount of tax unpaid at the rate of 9\ 
per annum. 

(2) through (4) remain the same. 
AUTH: 15-30-305 MCA: IMP: 15-30-142 MCA. 

3. Section 2-4-314, MCA, requires each agency to conduct 
a biennual review of its rules. The amendment of the above rule 
is the result of this review of chapter 16 for the Income and 
Miscellaneous Tax Division. 

The first two subsections of the rule state the amount of 
interest that accrues on tax returns prior to 1968. Since the 
exam functions do not go back that far, those subsections are 
being deleted. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
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request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 9, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

~~~M>d 
CLEO ANDON 
Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.17.112 and ) 
42.17.131 relating to ) 
Withholding ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.17.112 
and 42.17.131 relating to 
Withholding 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.17.112 and 42.17.131 relating to withholding. 

2. The rules as proposed to be amended provide as follows: 

42.17.131 WITHHOLDING ALLOWANCES (1) The employee's 
withhold4ng allowances for purposes of determining the amount of 
tax to be withheld are deemed to be, unless the department has 
determined otherwise, the same as or less than those claimed on 
line 4 of the I.R.S. Form W4 withholding allowance certificate, 

on the line statio "Total number of allowances ou are 
c a1m1ng l• urn1she by the employee to hls emp oyer or 
federal w1thholding tax purposes. Accordingly, the department 
of revenue does not provide forms for this purpose. 

(2) remains the same. 
(3) If an employee fails or refuses to provide his allow 

llbl1r the number of allowances on line 4 of Form W-4, (line 
statin "Total number of allowances ou are claimin " , the 
emp oyer s all w1thho , or Montana purposes, on the as1s of 
zero withholding allowances. 

( 4) Any change to the line 4 of "Total number of 
allowances you are claimin~o;-on Form W-4 for federal purposes, 
including federal redeterm1nations of allowances automatically 
changes the number of allowances for Montana purposes unless the 
allowances have been set at a fixed number by the department 
under subsection (5) below. 

(5) through (7) remain the same. 
AUTH: 15-30-305 MCA; IMP: 15-30-202 MCA. 

3. Section 2-4-314, MCA, requires each agency to conduct 
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a biannual review of its rules. The amendments of the above 
rules are the result of this review of chapter 17 for the Income 
and Miscellaneous Tax Division. 

The amendment to ARM 42.17.112 is necessary to provide 
social security numbers of sole proprietors and partners 
conducting business in Montana. 

The amendment; to ARM 42.17.131 is necessary because the 
federal form W-4 has been changed and the line number is 
incorrect. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 9, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

c'1fo"~ Rule Reviewer 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42,19.402, 42.19.1102, 
42.19.1201, 42.19.1202, 
42.19.1203, 42.19.1211, 
42.19.1212, 42.19.1221, 
42.19.1222, 42.19.1235 
relating to Property Taxes for) 
Low Income Property, Energy 
Related Tax Incentives, and 
New Industrial Property 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.19.402, 
42.19.1102, 42.19.1201, 
42,19.1202, 42.19.1203, 
42.19.1211, 42.19.1212, 
42.19.1221, 42.19.1222 
42,19.1235 relating to 
Property Taxes for Low Income 
Property, Energy Related Tax 
Incentives, and New Industrial 
Property 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 30, 1992, the Department of Revenue proposes 
to amend ARM 42.19.402, 42.19.1102, 42.19.1201, 42.19.1202, 
42.19.1203, 42.19.1211, 42.19.1212, 42.19.1221, 42.19.1222, 
42.19.1235 relating to property taxes for low income property, 
energy related tax incentives, and new industrial property. 

2. The rules as proposed to be amended provide as follows: 

42.19. 402 INFLATION ADJUSTMENT FOR LOW INCOME PROPERTY TAX 
RELIEF (l) Section 15-6-134(2)(b), MCA, provides property tax 
relief to low income homeowners. The section requires the 
department to annually adjust the income schedules used to 
determine the eligibility and the amount of relief to account 
for the effects of inflation. 

ill The calculation of the inflation adjustment and lire 
new income schedules axe shall be made on a yearly basis as 
follows: 

tTt 1!.1 Calculation of inflation factor: section 15-6-
134{2)(ii), MCA, specifies that the implicit price deflator for 
personal consumption expenditures (PCE), published quarterly in 
the Survey of Current Business by the bureau of economic 
analysis of the U.S. department of commerce, is to be used in 
the calculation of the inflation factor. 
~ 1B1 The formula for the calculation of the inflation 

factor is as follows: 

:::_H:U 
where: PCE t 0 

IFt equals the inflation factor for property tax year 
t, 
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PCE is the implicit price deflator for personal 
consb~p!lon expenditures for the second quarter of the 
year prior to the tax year in question, 

PCE is the implicit price deflator for personal 
cons~m6'tion expenditures for the second quarter of 
1986. 

Using this fotmula, the calculation of the inflation factot fot 
property tax year 1989 follows. 

lli! 3 •• ftT 
IP &&--------------~------~----------~~~~ 

PC£ &6 113.6 

t+t lcl Updating the income schedules for inflation: The 
inflation-rictor, calculated per the previous section, is used 
to annually adjust the base year income schedules for the 
effects of inflation. 

Each income figure in the base year table is multiplied by the 
inflation factor calculated for the tax year in question in 
order to update the table. The product is then rounded to the 
nearest whole dollar amount. 

The base year income schedule is below. 

----------- Base Income Schedules -------------
Percentage 

Single Person Married couple Multiplier 
$0 $1,000 $0 $1,200 0\ 

1,001 2,000 1,201 2,400 10\ 
2,001 3,000 2,401 3,600 20\ 
3,001 4,000 3,601 4,800 30\ 
4,001 5,000 4,801 6,000 40\ 
5,001 6,000 6,001 7,200 50\ 
6,001 7,000 7,201 8,400 60\ 
7,001 8,ooo 8,401 9,600 70\ 
8,001 9,000 9,601 10,800 80\ 
9,001 10,000 10,801 12,000 90\ 

Applying the U8!1 inflation factor calculated previously 
(1.889?9) to each iucou1e figure aud tOUiidiug the ptoduct to the 
nearest dollat yields the incoure schedule fez pzopetly tax year 
~ 

Single 
$ e 

1,891 
2,181 

17-9/10/92 

1989 Income Schedules 

Pet•on Mat tied Couple Multiplier 
$1,898 

2,186 
3,269 

' 8 1,31'1!1 
2,616 

$1,368 
2,615 
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4,366 5,449 
5,458 6,539 
6,546 'i',629 
9,638 8,1Hl 
8,9U 9,888 
9,86!1 18,899 
~: 15-1-201 MCA: 

42.19.1102 
Facilities foz 

-2018-

3,!1-24 5,231 
5, 232 6' 59!1 
6,548 9,846 
'i',84'i' 9,154 
9,l:SS 16,462 

16,463 
11,1"7'1 13,611 

IMP: 15-6-134 and 15-6-151 

42.19.1201 TREATMENT OF AGRICULTURAL PROCESSING 
excluslou of property used in agriculture under 15 

36\ 
46'1; 
56\ 
66\ 
'i'8\ 
86\ 
!16\ 

MCA, 

for 
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AUTH: 15-1-201 MCA; IMP: 15-6-135 MCA. 

42.19.1202 TREATMENT OF PROPERTY NOT USED AS PART OF THE 
NEW INDUSTRY (1) rema1ns the same. 

( 2) !'he t a• Jtl&tex ial to be used oz pt ocessed by a new 
industrial plant, as well as the end product, at any stage of 
tzeatment, is uot considered to be new industrial ptopezty. 
Raw materials, in- rocess and finished roduct "business 
inventor1es" are not cons1 ere new 1n ustr1al property an are 
exemtt from property taxation under 15-6-202 ( 5), MCA. 
simi arly, all materials, lnoentozy, supplles, and merchandise 
held for sale or used by a new industrial plant is not 
considered to be new industrial property. 

AUTH: 15-1-201 MCA; IMP: 15-6-135, 15-6-152, 15-24-1401 
and 15-24-1402 MCA. -

42.19.1203 TREATMENT OF AIR AND WATER POLLUTION CONTROL 
EQUIPMENT (1) Air and water pollution control plant ~roperty 
and equipment, as defined in 15-6-135, MCA, is not consi ered to 
~new industrial property but is already treated as taxable 
class 5 property under the provisions of 15=6-135(l)(b) and (2), 
MCA. 

(2) A new industry installing ait and watez pollution 
couLxol equipment naust 1aake sepatate application fez such 
e:qaipuaeut in order to receive classification audet 15 6 
195(1) (b), MeA. In order to receive taxable class 5 
classification under is-6-135 1 b , MCA a new 1ndustr 
1nstal 1ng ~llut1on control plant property an egu1pment must 
apply to an receive pollution control certihcatlontrom the 
department of health and environmental sciences. 

AUTH: lS-l-201 MCA; IMP: 15-6-135 MCA. 

42.19.1211 PERIOD OF CLASSIFICATION AS NEW INDUSTRIAL 
PROPERTY (l) The taxable classification of all gual1fying new 
industr~ property wde by a new iuduatt) bec01uea opezatioe aa to 
all qualifying pzopetLJ becomes effective beginning on the first 
assessment date falling on or after the initial commencement 
date of couaaelicen•eht of operations and colltinuea foz each 
taxable yeaz theteaftez fez which the aaaessmeut date falla 
•ithin the 3 yeat petiod beyiuninCJ on the date of cOIWUEuceweut 
of such operations. 

( 2) 6nce the 3 yeat petiod beg ina to 1 a11, staz tiny on the 
date opetalions eoueeuce, the pexiod zane to its expization 
unaffected b) additions of propetty to the indttstry use, 
@xpausiou of opetalions, changes in opetalions (other ttaau 
changes that would disqaalify the anit from classifications as 
new industry pxopez ty), 01 cessatiou oz cur tailmeut of 
opezationa. The new industry property taxable classification 
runs for a three consecut1ve year per1od after commencement of 
operatlons. This period runs to its expirat10n date 
uninterru ted b additions of ro ert to the new industr 

changes o operat1ons (other 
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any part o 
AUTH: 

42.19.1221 OPINION LETTERS (1) Upon written request and 
prior to tormal application under ARM 42.19.1222, the department 
will consider~ the status of a proposed operation with respect 
to treatment as new industry property. The department after 
review of the potential applicants written submission issues an 
opinion letter as to classification of the property in question. 

(2) remains the same. 
AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA. 

42.19.1222 APPLICATION FOR SPECIAL CLASSIFICATION (1) A 
person or business desiring to have property class1f1ed as new 
industry property shall make written application for such 
classification to the department of revenue on or before May 1 
of the year for which the classification is sought. The 
application is to contain a clear and concise statement of the 
facts that entitle the applicant's property to receive 
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classification as new industrial property. 
(2) The application shall contain as a minimum the 

following information: 
(a) through (C) remain the same. 
(d) the principal place of business and principal business 

address of the applicant and the principal place of business and 
business address of the contemplated Anew industry~ endeavor; 

(e) remains the same. 
(f) a complete list of all properties (perspective 

properties! of the applicant within the state of Montana for 
which appl1cation is made, giving the legal description of all 
real property and describing with certainty the personal 
property and the location thereof, including the original cost 
and date of acquisition of personal property; 

(g) and (h) remain the same. 
(i) the name and address of each person, firm, or 

corporation from which the applicant has or intends to acquire 
property for use in its qualifying operation and for which 
application is made or for which the application if granted will 
afford classification as new industry property; 

( j) an exact descriptlon of the nature of the business 
(pers~ective business), economic, or industry operations or 
activ1ties not conducted by the applicant, related persons or 
business units, or any controlling officers, directors, 
incorporators, partners, shareholders, investors, or any 
predecessor thereof; 

(k) through (l)(iv) remain the same. 
(3) through (5) remain the same. 
AUTH: 15-1-201 MCA; IMP: 15-6-135, 15-6-152, 15-24-1401 

and 15-24-1402 MCA. -

42.19.1235 TAX INCENTIVE FOR NEW AND EXPANDING 
INDUSTRY (l) through (6) remain the sa.e. 

(7) An industrial plant which qualifies for classification 
as new industrial property under 15-6-135, MCA, cannot qualify 
for a tax incentive pursuant to 15-24-1402, MCA, as new or 
expanding industry property defined in 15-24-1401(3), MCA. --

(S) and (9) remain the same. 
AUTB: 15-1-201 MCA; IMP: 15-6-135, 15-24-1401 and 15-24-

1402 MeA. -

3. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendments of the above 
rules are the result of this review for the Property Assessment 
Division. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Departaent of Revenue 
Office of Legal Affairs 
Mitchall Building 
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Helena, Montana 59620 
no later than October 9, 1992. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 9, 1992. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency: or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

~~WM4no< ~NDERSON 
Rule Reviewer 

Certified to Secretary of State August 31·, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.116 relating to ) 
Net Operating Loss ) 
Computations ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.15.116 relating to Net 
Operating Loss Computations 

1. On October 7, 1992, at 9:00a.m., a public hearing will 
be held in Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.15.116, relating to net operating loss computations. 

2. The rule as proposed to be amended provides as follows: 

42.15.116 SPECIAL MONTANA NET OPERATING LOSS COMPUTATIONS 
(1) rema~ns the same. 
(2) Pot Mvutana individaal income tax purposes; the long 

tetm capital gain deduction which must be added back to attive 
at the net opezatiny loss undet section 17'2 of the lntezaal 
Re~euue eode of 1954 or as that section III&Y be labeled or 
amended, is that pottiou of the long term capital gain deduction 
atttibalable to Lbe Montana incO«ti! ot loss. The capital t;~ain 
deduction taken under 15-30-110 MCA must aT5o be added back to 
arrive at the Montana net operating loss. 

(3) through (S) remain the same. 
(6) To determine the portion of the federal income tax and 

motor vehicle fee attributable to income from a trade or 
business, the net inco.e from the trade or business must be 
divided by the' Montana adjusted gross income to arrive at a 
percentage. The percentage is multiplied by the federal tax or 
motor vehicle fee. When calculating the federal tax 
attributable to trade or business income, the total income 
figures used for the computation must be for the year the 
federal tax was incurred. 

(7) remains the same. 
8 If a tax er elects to waive the carr back of the 

election 1s to be lrrevocable for such taxable year. 
AUTH: lS-30-305 MCA; ~: 15-30-ll? and l5-30-ll0 MCA. 

3. Section 2-4-314, MCA, requires each agency to conduct 
a biennial review of its rules. The amendment of the above rule 
is the result of this review of chapter 15 for the Income and 
Miscellaneous Tax Division. 

This rule is also amended to clarify that the business 
income associated with the federal tax deducted on the NOL has 
to be included in the Montana adjusted gross income. The rules 
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state that the waiver of the carryback period has to be included 
on the loss year which is identical to the federal statute. 
Also, this change deletes the addition of the federal capital 
gain exclusion since the 1986 Tax Reform Act did away with that 
deduction. 

4. Interes,ted parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1992. 
5. Cleo Anderson, Department of Revenue, 

Affairs, has been designated to preside over 
hearing. 

~~~ CLEO ANDSON 
Rule Reviewer 

Office of Legal 
and conduct the 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the ~atter of the 
amendment of rules 
46.10.305, 46.10.402, 
46.10.403 and 46.10.505 
pertaining to AFDC standards 
of assistance 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.305, 46.10.402, 
46.10.403 and 46,10.505 
PERTAINING TO AFDC 
STANDARDS OF ASSISTANCE 

1. on October 1, 1992, at 1:30 p.m., a public hearing 
will be held in the auditori~ of the social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment·of rules 46.10.305, 46.10.402, 
46.10.403 and 46.10.505 pertaining to AFDC standards of 
assistance. 

2 . The rules as proposed to be amended provide as 
follows: 

46.10.305 SPECIAL HOUSEHOLDS Subsections (1) and (1)(a) 
remain the same. 

(2) A stepparent household is one in which £he epe-e by 
legal e~ ee .. eft lew .ar~iage ie ftei~heP ehe ftet!~~al ftsP 
aliepUve paPeftil sf ilhe ehHd~eft a parent receiving an AfDC 
assistance grant for a child or chil¢ren is married by eitber 
a ceremonial or common-law marriage to a person who is not the 
natqral or adoptive porent of at least one of tbe children for 
whom assistance is being received. A 4ual stepparent house­
hold is one in which two persons married to each other by 
eitber a ceremonial or cqpgon-law marriage each haye a cbild 
or chil4ren for whgm be or she receiyes AfPC assistance wno is 
not the natqral or adoptiye child or c;bf lciren of his or her 
~-

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211 MCA 

46.10.402 STAHQARD OF ASSistANCE AND ASSISTAHCE QNIT 
(1) Standards of assistance are used to determine when 

need exists with respect to income for any person who applies 
for or receives assistance. ~ llfQ sets of assistance 
standards are used. The gross ~onthly income standard sets 
the level of gross monthly income for each si:~:e assistance 
unit that cannot be exceeded if the assistance unit is to be 
or continue to be income eligible for AFDC. The net ~onthly 
income standard sets the level ot net ~onthly income for each 
size assistance unit that cannot be exceeded if the assistance 
unit is to be or continue to be income eligible for AFDC. The 
net monthly income standard represents the P84tiiPe.eR~s ~fta~ 
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minimum dollar amount the iftdh idv.al er IJraap af iftdivid~tale 
tteede assistance unit requires for basic sv.bsie~enee ~ 
(food, clothing, shelter, aftd s~her esseft~ials personal care 
items. and household supplies). ~e beBefi~ s~aftdard se~s ~he 
level af fte~ msft~hl) ifteeme fer eaeh eiee aeeie~aftee V.fti~ ~ha~ 
eaMle• }te eJteeetled i:f tofte aasie'45:aRee \Dlit ia •• reeeive er 
ee11t~b1ae ee reeeh•e aft AP98 ljJran~. tlewe•.-er, if 'bfte IJ!'&n~ 
-aane :i:e feP lese ebal'l taeft della•• ($19) 1 fiB payme11t! eheelt 
will be isev.ad• ~e beRafie s~aftdaPd repreeent;e ehe amev.nt; sf 
meney an inllividv.al eP IJPslip sf il'ldi#idaale reeei,..ee fer l!laeie 
eabsieeenee et!her ehaft feed (eleeaing, eheleeP, aftd e~her 
eeeefltlials) , Assistance standards are implemented uniformly 
throughout the state, and are applied to applicants and recip­
ients on the basis of size of assistance units. 

(2) An assistance unit is composed of an inai,..idllal, sl!' 
~ persons whose needs are met by the grant amount7 who form 
a family group, ,Wll;l all of whom meet the requirements for 
AFDC. Parents and all minor siblings living with the depen­
dent child must be included in the assistance unit unless the 
individual is aft SSI benefieiaPy er t;he ehild'a eeepereeher er 
eeepeieeer. fails to meet nonfinancial criteria. A separate 
grant amount shall be computed for each assistance unit 
regardless of the number of units in a household witb the 
exception of a dual stepparent household as defined in ARM 
46.10.305. pual stepparent assistance units must be cqmbined 
as one and issued one grant. Eaeh eeeieeanee ~tftie is e!'leitaled 
ee a grant a•st~l'l4:: baaed eft ehe ft~ll benefit seanliard fe~ a11 
assietal'lee 11nit et its eise e;oen it eeher assietaanee li!'lit!e 
live il'l t;8e same heaeeheld, 

AU'l'H: 
IMP: 

Sec. 53-4-212 and 53-4-241 MCA 
sec. 53-4-211 and 53-4-241 MCA 

46.10,403 TABLE OF ASSISTAHCE STAHDARPS Subsection (1) 
remains the same. 

(2) Monthly 9XS2..Ii.&. inco- as defined in ARM 46.10.505rr 
aft.el' ~e applieatien ef the ellelaeiel'ls end dieretarllle epeei 
tied i11 ARM 46.19.&9& 1 &99 1 &19 ana &12 1 is compared to ~ 
ata:i:net. the 9%"0SS monthly inc011e (GMI) standardT and. after 
soacifies;l diareqards, S;Q the net monthly income (NMI) 
standard~, ••• ehe benefit. standard. If the assistance unit's 
gross incoM exceeds tbe GMI standard or their neS; iDCQJie 
exceeds the HHI standard. the assistance unit is ineligible 
for assistance, At application, tlfteee teats are applied 
incoae is compared to the standards prospectively using income 
reasonably eXpected to be received in the first two benefit 
month!!. After the initial two benefit months, subsequent 
payaents are computed retrospectively based on income actually 
received in the budget month. If income is reported or dis­
covered after benefits have been issued, this income is ~ 
compared to the standards retrospectively in the budget month. 
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Monthly income is compared to the full standard even though 
the payment may only cover part of the month. If monthly 
income exceeds _,........,. ~ the GMI or NKI standards ~ 
~ er eeftafi~ eeaftaarae), the assistance unit is not eligible 
for any part of the benefit month. The assistance unit may 
also be ineligible as provided in subsection (3) of this rule. 

(a) Gross monthly income standards to be used when 
adults are included in the assistance unit are compared with 
the assistance unit's gross monthly income as defined in ARM 
46.10.505. 

GROSS MONTHLY INCOME SIANDAR!)S TO BE USED WHEN ADULTS ARE 
INCLUDED IN THE ASSISTANCE QNIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
HQ:U.I~bQld. Per Month :EI!;r;: H!2n:tb 

1 $ 540 $ 196 
2 731 ~ .ll& 
3 919 ~ ill 
4 1,108 549 
5 1,297 657 
6 1,486 759 
7 1,676 ~ l!.§Q 
8 1,865 955 
9 1,954 1,043 

10 2,041 1,130 
11 2,118 ~ l.....L2.2 
12 2,196 ~~ 
13 2,263 1,351 
14 2,327 ~ .l..,..!ll 
15 2,388 ~ .L.llJ!. 
16 2,442 ~ .l.....5ll 

Subsections (2)(b) through {3){c) remain the same. 
(4) A maximum pavmant amQunt is set fQr each size assis­

tance llDit. An assistance unit receives eae f11il:l aae• ef 
efta .. ftefi~ an amount equal to tbe n•t mQnthly income standard 
less net monthly incoae ~ Q;r;: tbe maximym payment amo:u.nt. 
wuichever is less. Tbis amount is prorated if eligibility is 
for less than a full month. If the g;r;:ant amoynt is lass than 
ten dollan CS10l. nQ payment chec1c will b9 is111ed. F•• -.&i:e 
•••-• !'Recoveries will be taken frOJ!! this amQ\lDt for prior 
overpayments. 
(a) BeRefit .a.Raa•aa MAXimum paymant amQuntl to be used when 
adults are included in the assistance unit are compared ~ 
17o the difference between the assistance unit • s net monthly 
~ncome and tbe net montblv income standa;r;:d defined in ARM 
46.10.505. 

17-9/10/92 MAR Notice No. 46-2-713 



-2028-

1111111!1! !!11\f!i!ll-"1!~ lfiil:-1:~ ~u~ Jffi- Ul.i~t! !!Hi!! At!l!I.I!.l Ml 
c Ep S~ ANNIT 

No. Of With With Without Without 
P•r•ona Shelt01.- Shelter Shelter Shalt e.-

in Obligation Obligation m>liqation Obligation 
H5iU.tl•bsz•d E•E: HQD~b :e., 12u:: l!g' H2D~b Ell' glx 

l ~~ lll!. ~~ 1...li ~ i4 ll - z...n 
2 ~ ill ~ l.2.....ll ~ ll.i 4-.+1- .L.i1 
3 ~ m ,w....w ll....QQ ~ill ~ 6.13 
4 "" i1Q ~l..5......ll ~ill ~ J......:ll 
5 e:H, llQ ~l.ll..o..ll 0189 ill ~ .2.....JQ 
6 ei-4 ilQ ~~ .o.o4 .J..2l. H-.H l.2....U 
7 ~ 1ll. ~ ll..2.Q ,H9~ ~ .l2...ll 
8 = 12.1 ~ 2..§_,_,ll G-l. ~ ~~ 
9 ~ ill ~ll.M ~~ ~ l.L.ll 

10 - ill ~ .a..§.1 4%!® ~ ll...22 
11 ~ ~ ~ .a...ll 5.» ill ~~ 
12 ~ ill ~ l.L..Ql ~~ ~lL.ll 
13 ~ w ~ 1L.Q2 !>9-5 .;n ~-ll...l.Q 

14 ~ m ~.u....u ~&Ql ~~ 
15 ~ l.....2ll ~ ll..l1 eQ. .§ll ~12...2Q 
16 ~L.QH ~ J.!..ll ~~ ~ .2..L..U 

(b) Beftefi~ s~aftaards Maximum payment amounts to be used 
when no adults are included in the assistance unit are 
compared ~ to the difference between the assistance unit's 
net monthly income and the net -monthly income standard as 
defined in ARM 46.10.505. 

IIJIIPif 

No. Of 
Peraona 

in 
Hoqeebold 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
ll 
12 
13 
14 
15 
16 

AUTH: 
IMP: 

With 
Shelter 

Obligation 
Par Month 

$ i4 ll 
~ill 
_... 1.fi 
~lli 
~~ 
S&e lli 
~.5.11 
~ill 
~w 
~ill 
~ill 
~121 a..m 
~lli 
~ill 
%*ill 

With 
Shelter 

m>1iqation 
Ptr Day 

Without 
Shelter 

Obligation 
Per Month 

$ ~ ll 
&ell 
~ ll.i 
~ill 
~m. 
~ .2.1!! 
.1*ill 
aQ4 ill 
-ill 
""lli 
~ !Jli 
W.i,U 
~ill 
~ill 
940W 
~ M..§. 

Sec. 53-4-212 AND 53-4-241 MCA 
Sec. 53-4-211 and 53-4-241 MCA 
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46.10.505 :UIS9Hih DEFINITIONS (1) "Income" means all 
unearned ~ and earned income received or expected to be 
received in a month by members of an assistance unit. 

(2) "Unearned income" means all income that is not 
earned income as defined in ARM 46.10.505(3). Unearned income 
includes, but is not limited to social security income bene­
fits, veteran's benefits or payments, workers' compensation 
payments, unemployment compensation payments, and ~e~~fte f~em 
dividends paid on capital investments wi4Ht ~eepee4!. 4!-e whielll 
e&e iRdividael ie Bee ae .. ively eftiJaiJed. 

Subsection (2)(a) remains the same. 
(3) "Earned income" means all income earned by 

vidual through ~eeeipe ef wages, salary, commissions, 
any other profit from activity in which he is 
engaged. 

an indi­
tips, or 
eeei·,•ely 

(a) Earned income from self-employment means the total 
profit from till:. business enterprise aftd fermift! 1 ~esaleiHIJ f!·- • eell)lerieeft ef 4Hte deterained by the calculation of 
gross iftee•e ~eeeived wiea the reyanue less allowable business 
expenses.._ sF .. a4seal eaatl af efte pJI'adHe6isft sf the ifteeme. 
Returns from capital investments are earned income when pro­
duced as a result of the individual's own effortsT.._ iftsladiftiJ 
•aftaiJerial reapeftaieili~iea. 

(b) Earned income shall be treated as provided in ARM 
46.19o598(1) (s) ilftd 46.10.510 through 46.10.512. 

(4) "Gross monthly income" means all unearned and earned 
income thee is aweilaale fe;p SHFJI'eft~ ase in the budget month, 
except for excluded HRee~Hea income as provided in ARM 
46.10.506T and 46.10.510, plae all eaJI'ftad ifte .. e elllae is 
a•.<ailaele feF -~Fefte aee iH e&e ead1Je6 •eHth 1 iRelai!liftiJ afty 
eanteS iRe .. e etltentiae et1el1:ule8 iJil ARM t&:l9wSl8• 

(a) In step~ent household cases, gross monthly income 
includes any income; 8eeh et!ll!'fteti aR:tl ll:l\eantecl, of the step­
parent deemed available to the e~epahil~aft ~ as unearned 
income as provided in ARM 46.10.512(2). 

(b) WilleR appl:yiRg fl!'eea •eRealy i11e•e tie Wile fi!'B&a 

'AilBft il'lae•e ia Pepei!'4>Bd 81!' Biea87BI!'Ba af.BI!' I!'BMtpe, the 
sadiJa~ •aft&ft ie ewe .... ~. p•ier ee eke befteti~ •eRaho 

lbl When comparing gross monthly income to tha gross 
monthlY income stoD4ord as defined in ARK 46,10.403. the 
budget month is the SAJM as the benefit month for th• first 
two months of eligibility and for the third and subsequent 
months of eligibility the budget month is two months prior to 
tb• b9nefit month. 

(5) "Net monthly income" means gross monthly income less 
any unearned and earned income excluded in ARM 46.10.506 and 
ARM 46.10.510, plea ea.fted iftaa•e eredie aafiHea aeea~diHIJ ~a 
hAM t6ol9.59B{l)(b) 1 ~less any earned income disregarded in 
ARM 46.10.512. 
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(a) l!ilefl apply3:fi1J fie£ 111Bfl£hly 3:fiBBIIIe toe £he fie£ 111Bfl£hly 
3:f!BBIIIB a~aflda~d as det3:Red 3:fl ARM 46ol9o493 1 tohe &Qd,eto IIIBfl~ 
3:a ~a a&Me as ~e eeRef3:to IIIBfl~h. 

(~) When applying net monthly income to the eeRaf3:to ~ 
montblv incqme standard as defined in ARM 46.10.403 1 the 
budget month is the same as the benefit month for the first 
two months of eligibility, and for the third and subsequent 
months of eligibility the budget month is two months prior to 
the benefit month. 

(6) "Budget month" means the calendar month from which 
the income - Aml circumstances of the assistance unit are 
used to calculate income. 

Subsection (7) remains the same. 

AUTH: Sec. 53-4-212 53-4-241 MeA 
IMP: Sec. 53-4-211, 53-4-231, 53-4-241 and 53-4-242 MeA 

3. House Bill 2 of the Second Special Session of the 
52nd Montana Legislature mandated that payments to recipients 
of Aid to Families with Dependent Children (AFDC) be reduced 
from 42% of the federal poverty level to 40.5% of the poverty 
level. It is therefore necessary to amend ARM 46.10.403 to 
provide for the decrease in payment levels and also to adjust 
the gross monthly income (GMI) and net monthly income (NMI) 
standards accordingly, since the GMI and NMI standards used to 
determine eligibility for AFDC are based on the AFDC payment 
levels. 

ARM 46.10.403 is also being amended to provide for a new 
method of determining an AFDC recipient's payment amount. 
currently ARM 46.10.402(4) provides that a recipient's monthly 
payment will be determined by subtracting the assistance's 
unit net monthly income (that is, their countable income) from 
the benefit standard for a household of that size. It is 
being changed to state that an assistance unit's payment will 
be either the maximum payment amount for a household of that 
size or an amount equal to the NMI standard for a household of 
that size minus the assistance unit's net monthly income 
(countable income), whichever is lass. 

The Department is changing its method for computing payments 
in order to give recipients an incentive to seek sources of 
income in addition to their AFDC grants. Under the current 
budgeting method, the payment to a recipient who has no income 
and is therefore receiving the maximum benefit (payment 
amount) will be reduced if the recipient starts to receive any 
income, earned or unearned, because countable income is sub­
tracted from the benefit standard (maximum payment amount) and 
reduces the payment one dollar for each dollar of net income. 
Using the new methodology, the recipient's payment will be 
reduced less than under the old method when the recipient 
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acquires countable income. In some cases, if the amount of net 
income is small, the payment may not be reduced at all under 
the new method. 

This new -thodoloqy for calculating the monthly payment is 
consistent with federal regulations governing the APDC program 
at 45 c.F.R. 233.20(a) (3) (ii) (B) which allow the states to 
determine the monthly payment amount by comparing income to 
either the payment (benefit) standard en.· the need standard. 
The NMI standard is Montana's need standard, as it represents 
the minilaum dollar aJDOunt the assiatanca unit requires for 
basic needs such as food, clothing, shelter, personal care 
items and household supplies. 

The term "benefit standard" in 46.10.403 has been changed to 
"maximum payment amount" to reflect the cJlan9e in methodoloqy. 
Under the old rule, these alllOunta repreaented a standard to 
which income was compared to determine benefit amount. under 
the new method of computing payment amount, these f iqures 
represent instead a limit on payment amount. 

Subsection (1) of ARM 46.10.402 is being amended to provide 
that two rather than three sets of assistance standards are 
used to determine eligibility, since the benefit standards are 
being replaced by maximum payment a:aounts. This change is 
necessitated by the change in budgeting method explained 
above. Also subsection (l) has been re-written to list 
specifically the needs of the assistance unit which are 
considered when determining the "net monthly income standard." 
There is no change in policy regarding the net monthly income 
standard. In addition, language which has been included in 
subsection (4) of ARM 46.10.403 is being deleted from this 
subsection. 

Subaection (2) of ARM 46.10.402 is being changed to provide 
that dual atepparent households are the exception to the rule 
that a aeparate grant will be issued to each assistance unit 
within a household. 'l'he departlaent is adopting this policy 
because it is reasonable to assume that if the heads of two 
assistance units are married and living in the aa.e household, 
they form a single economic unit and should raeeive one 
monthly pay.ent rather than two. The result of computing one 
grant amount fo:r the household rather than two is that the 
cash assistance to the household will be reduced. The depart­
ment feels this is justified by the economies of scale 
achieved by living as a single economic unit. 

In ARM 46.10.305(2) a definition of "dual stepparent house­
hold" has been added and the definition of "stepparent 
household" has been rewritten to make its meaning clea:re:r. 

17-9/10/92 MAR Notice No. 46-2-713 



-2032-

The aJDendment of ARM 46.10. 505 pertaining to definitions of 
incolDe is also necessary to make it more readable by rewording 
and reorganizing it. The departlDent is not changing any 
policy regarding what income is counted or how incolDe is 
budgeted to determine eligibility or benefit a!Dount. However, 
in subsection (4), the definition of gross monthly income has 
been changed because the current rule does not accurately 
state the departlDent's policy. While availability of incolDe 
is considered in determining whether it should be counted for 
purposes of AFDC eligibility, in so!De cases incOlDe which is 
not available for current use is counted. An example is the 
portion of a paycheck which is withheld pursuant to a garnish­
ment, which the department includes as gross income as 
required by federal regulations governing the AFDC program at 
45 CFR 233.20(a) (6) (iii). Therefore, we are deleting from 
subsection (4) the requirement that inco!De be available for 
current use in order to be included as gross income. 

SilDilarly, in subsection (3) of ARM 46.10.505 it is necessary 
to amend the definition of earned income to make it conform to 
the department's present policy. The words "receipt of" are 
being deleted to make it clear that earned income includes the 
entire aJDOunt of wages, salary, commissions, tips, or other 
profit from activity which is ~. regardless of whether it 
is received. This policy is mandated by federal regulations 
at 45 CFR 233.20 (a) (6) (iii) which specify that earned income 
!Deans gross earned income prior to any deductions for taxes or 
any other purpose. 

4. These amendments will take effect on October 1, 
1992, which is the earliest date the department is able to 
implement the changes mandated by House Bill 2 of the July 
Special session of the 52nd Montana Legislature. 

5. Interested parties may sub!Dit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Depart­
ment of social and Rehabilitation services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than october 8, 1992. 

6. The Office of Legal Affairs, DepartJDent of social 
11.nd Rehabilitation Services hils been designated to preside 
over and conduct the hearing. 

Rule RevJ.ewer and Reha lJ.ta-

Certified to the Secretary of State August 31 , 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.3803 
pertaining to medically 
needy income standards 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AKBNDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

TO: All Interested Persons 

1. on october 1, 1992, at 2:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.12.3803 pertaining to medically 
needy income standards. 

2 • The rule as proposed to be amended provides as 
follows: 

46.12.3803 MEDICALLY NEEDY INCQME STANPARDS subsections 
(1) through (3) (a) remain the same. 

(b) Institutionalized recipients must also meet the income 
criteria of ARM 46.12.4008. 

MEDICALLY NEEDY INCOME LEVEJ.S 
FOR SSI and AFQC-RELATED INDIVIDUALS 

AND fAMILIES 

One Month 
Net Income 

EAmily Size l&V!ill 

1 $ ~ .ill 
2 -4-H .!1.§. 
3 ~ ill 
4 -K3 ilQ 
5 5o* ~ 
6 -655 .QQ. 
7 ~ 1.1l. 
8 &a 12.1 
9 ~ .lU 

10 %& ll.§. 
11 ~ .!ill. 
12 ~ ll4 
13 ~ liQ 
14 ~ .2.U 
15 ~ ~ 
16 +r+8-& .l...lU.k 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

3. The income standards used to determine eligibility 
for the Medically Needy program are based on the income 
standards used in the most closely related cash assistance 
program, which is the Aid to Families with Dependent Children 
(AFDC) program. The AFDC standards are being reduced 
effective october 1, 1992, as required by House Bill 2 of the 
July Special Session of the 52nd Montana Legislature. 
Therefore, it is necessary to amend ARM 46.12.3803 to decrease 
the Medically Needy income standards also. 

4. This rule change will be retroactive to October 1, 
1992 to comply with House Bill 2, 52nd Legislature, Special 
Session July 1992. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation Services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than october 8, 1992. 

6. The Office of Legal Affairs, Department of social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

Rule Rev1ewer D 

certified to the Secretary of State ----~A~ug~u~s~t~3~1 ________ , 1992. 
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BEFORE THE DEPAR'l'MENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter o~ the 
amendment of rules 
46.25.101, 46.25.711, 
46.25.725 through 46.25.728, 
46.25.730, 46.25.731, 
46.25.733, 46.25.742, 
46.25.746, 46.25.751 and 
46.25.752 and the repeal o~ 
rules 46.25.743 and 
46.25.744 pertaining to 
general relief 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.25.101, 46.25.711, 
46.25.725 THROUGH 
46.25.728, 46.25.730, 
46.25.731, 46.25.733, 
46.25.742, 46.25.746, 
46.25.751 AND 46.25.752 AND 
THE REPEAL OF RULES 
46,25.743 AND 46.25.744 
PERTAINING TO GENERAL 
RELIEF 

1. On october 2, 1992, at 1: oo p. a. , a public hearing 
will be held in the auditorium o~ the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of rules 46.25.101, 46.25.711, 
46.25.725 through 46.25.728, 46.25.730, 46.25.731, 46.25.733, 
46.25.742, 46.25.746, 46.25.751 and 46.25.752 and the repeal 
of rules 46.25.743 and 46.25.744 pertaining to general relief. 

2 . The rules as proposed to be amended provide as 
follows: 

4§.25.101 DE[{6I~JRHI For purposes of this chapter, the 
following definitions apply: 

sun.ections (1) through (14) remain the saae. 
(15) "bployability classification" mealUI a deteraina­

tion that a claimant is employable. temporarily unemployable 
or unemployable. 

Subsections (16) and (17) remain the saae. 
(M) •l!lna~le• -- '6a allew ae'6i..,i'6iea vh:i:ell lle_, 

afte.ner ••••ea aiah •••I•• • .,an•eft•• 
(~11) "General relief lill" a. "!en..al •alief aaaia• 

aneeJL 111eana.Jl ~ prQCJraa of ~ assistanee W.ieh illel~llee 
~e'6b "fell .. al •alief for basic necessitiesA and •,a~~.._l 
reHef. medical.... needs for those persons determined to be 
eligible fgr sucb assistance. 

(20) "General relief assistance benefit month• means any 
month for which a general relief for basic necessities 
benefitA.....hAD elteiNl has been or will be issued. Pro-rated 
benefits for a month count as one benefit month, regardless of 
the number of days included. 

(~12) "General relief assistance CGBAl ~er ~aeie neeee 
~" means a program of public financial assistance to 
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provide basic necessities to those persons determined to be 
eligible. 

(~ll) "General relief medical .tiimll." means medical 
services provided to those persons determined eligible. 

Subsections (23) through (24) remain the same in text but 
will be renumbered (22) through (23). 

(iH>ll) "Household" ~: 
(a) "General relief fer eaaie Beeeasitoiea hellae!!eltl" 

- a collective body of persons consisting of spouses or 
parents and their children who reside in the same residence~ 
or 

£bl other persons who, by choice or necessity are 
mutually dependent upon each other for basic necessities and 
who reside in the same residence. 

(8~ "GeHeral relief •etlieal 8e12aeheltl" •eetts all persefle 
wes resitle in toae sa•e resiliettee aflli aPe eitoaer ••rrietl toe 
eaeh etoaer BP are pa:Pentoe er ehiltlrett ef etolteP perae11s livi~ 
itt eae sa•e reaitlet'lee ere eettaitle~ed toe ee ette he11ee!!ela fer 
p~eses ef tleeeraiHifl! !eneral relief metlieel aeaiat.aflee. 

Subsections (26) through (33) remain the same in text but 
will be renumbered (25) through (32). 

C33l "New to Montana" means a person who has been a 
Montana resident for one month or less at tbe time of applica­
tion. thirty days is to be considered tbe equivalent of one 
msmth..... 

Subsections (34) and (35) remain the same. 
(36) "Peer counseling" means a training program designed 

to help persons overcome social, personal and other barriers 
in order to get a job. Peer counseling may include, but is 
not limited to, mentor relationships with regularly scheduled 
meeting times, support group meetings with topics such as: 
success stories from previous general relief fer eeeie Heees 
&Kie& recipients, obsessivejcompulsive behavior, and social 
skills development. 

Subsection (37) remains the same. 
(38) "Project work program training components" means 

initial month or successive month activities that employable 
and temporarily unemplgyo.ble claimants of general relief :for 
basic necessities must participate in as a condition of eligi­
bility. These training components include, but are not 
limited to, assessment for serious barriers and chemical 
dependency, job search, work experience, job skills training, 
job readiness training, remedial education, peer counseling, 
self-sufficiency activities and programs to overcome chemical 
dependency. 

Subsections (39) through (42) remain the same. 
C43l "Self-sufficiency program" means a program designed 

to enable temporarily unemployable persgns to achieve self­
sufficiency and includes any combination of a self-sufficiency 
plan. concentrated rehabilitation acJoiyities or support 
services. 

Subsections (43) through (47) remain the same in text but 
will be renumbered (44) through (48). 
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(491 "Temporarily unemplgyable" means the condition of a 
person who suffers frgm a t11pqrpry illness. iniury. or inca­
pacity that is medically certifiable and that prevents the 
person from beComing immediately employable in any sub­
stantial, gainful employment, as determined by a yocational 
specialist. and who: 

Cal is at least 55 years of age and who has a liaitaci 
ability beCAuse of advanced age to obtain or retain suitable 
employment. as determined by a vocational specialist; or 

Cbl would not be considered disabled under 42 u.s.c. 
1382Ccl if evaluated under criteria used ~A aetermine eligi­
bility for the reaero·l succlcmental security ipcpu prr;m:q. 

Subsection (48) remains the same in text but will be 
rentllllbered (50). 

(~2l) "Unemployable" means the condition of a person 
who: 

(a) is at. least. ss year!:! ef age ana has a limit.ea 
abili"Ey t:e ebt.ain er ret.aiH s~;~.it.alsle e~~pleY'IIIeftt. beeause ef 
atk•etfleeil a'!!le as dfte-ifteil lily a "''eee~ienal BJ!aeialis"E 1 

(~) has a serious physical, emotional, or mental handi­
cap that is medically certified and that prevents him from 
being employed in any substantial, gainful employment as 
determined by a vocational specialist; or 

(e~) suffers from a permanent ar ..... ~ illness, 
l.nJYrY or incapacity that is medically certified and that 
prevents the person from working in any substantial, gainful 
employment, as determined by a vocational specialist, 

Subsections (50) through (52) remain the same in text but 
will be renumbered (52) through (54). 

AUTH: sec. 53-2-201, 53-3-102, 53-2-803, 53-3-109 and 
53-3-11.4 MCA 

IMP: sec. 53-2-201, 53-2-jo1, 53-2-802, 53-3-109, 
53-3-122, 53-3-304, 53-3-305 and 53-3-321 MCA. 

46.25.711 COJ!J)ITIQNS OF ELIGIBILITY Subsections (1) 
through (1) (b) remain the same. 

(2) General relief applicant• or recipients who volun­
tarily leave -ploy.ent without good cause or who are dis­
charged due to misconduct shall not be eligible for benefits 
for three months. Tbis period of ineligibility baqins on tbe 
first day of the next month iD whiCh the person is Otherwise 
eligible. 

AUTH: Sec. 53-2-201, 53-2-803, 53-3-114 and 53-3-212 MCA 
IMP: Sec. 53-3-205, 53-3-206, 53-3-211, 53-3-212, and 

53-3-209 MCA 

46.25.725 INCQME (1) During the benefit month all 
income that is received, reasonably expected to be received, 
and all presumptive income must be considered when determining 
eligibility for general relief. 

Subsections (l)(a) and (1)(b) remain the same. 

17-9/10/92 MAR Notice No, 46-2-715 



-2038-

( 2) Lump sum income+ 
ta+ ~eceived by the household during any eligibility 

period renders the household ineligible for general relief 
assistance for the number of months determined by dividing the 
lump sum plus other available income by the maximum monthly 
income standard for the same household size. Any remainder is 
considered income in the first month following the ineligibil­
ity period. 

subsections (2) (b) and (2)(c) remain the same in text but 
will be renumbered (2) (a) and (2)(b). 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-205 MCA 

46.25.726 RESOQRCES subsection (1) remains the same. 
(2) All resources not specifically excluded will be 

deducted from the general ~ assistance grant award each 
eligibility period. 

(3\ Tbe equity value of all non-excluded resources will 
be counted as available income for general relief medical. 

Subsections ( 3) through ( 3) (d) remain the same in text 
but will be renumbered (4) through (4) (d). 

( i) Itt ittsl:a~taee wl\e!'e £1\e pPeperey l:l!'a~taferrel!l is t.ae 
ittlih iiNal' e heme 1 t.l\e ittelivili\tal, !\is epe11ee al!' a depeflaeflt. 
relati..,e -st. 1\a\'e aet.11ally eeett li·~ift'J itt tofte 1\eme a£ t:ae 
eiae sf t.l\e tl!'af'lefel!' if'l e!'liel!' tal!' tl\e 1\eae t.e !i.e eeAai!lel!'eli 
1\is priAeipel resilief'lee ettli 1 t.l\el!'efel!'e, aft eHel'llliea reaeYree. 

Subsections (3) (e) through (11) (d) remain the same in 
text but will be renumbered (4)(e) through (12) (d). 

AUTH: Sec. 53-2-803, 53-2-201, 53-2-801 and 53-3-114 MCA 
IMP: Sec. 53-3-205, 53-3-102, 53-3-204 and 53-2-803 MCA 

46.25.727 MAX:Inm2 MQNTHLY INCOME AHD BESQURCF;,§. S'fMJWli 
P9fi GBFilflM. ftijPIEP ASSHifN!E!ii ( 1) The maXiDIUll! monthly 

general relief income sta~tliarlis and resource leyels are: 

Maximum Monthly Leyels Ineaae S§tndozd 

Number of Persons 
in Household 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
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AUTH: sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: sec. 53-3-205 and 53-3-206 MCA 

46.25.728 INCQME AND 8ESQURCE CQMPUTATIQN Subsection 
(1) remains the same. 

(2) A household is eligible for general relief fer ~sie 
l'leseeeH;ies if the household income expected in the benefit 
month, less the earned income disregard described in (3) if 
applicable, does not exceed the monthly income standard found 
in ARM 46.25.725. 

Subsection (3) remains the same. 
(4) Benefits for general relief tar li!leeie Reeeasit.iee 

shall be determined: 
Subsections (4)(a) through (6) remain the same. 
(7) 1811\l&Ree et hel'lef:U; ebeelts fer elei-t!oe lifts we!'e 

net eli!Jihle fer a eheel1 il'l tae pravielols tael'lt.h will ee as 
fell ewe 1 Employable or tuoorarily unemployable hoUSehOld 
memb8rs must participate in the iob search. training. workfare 
or self-sufficiency programs for four full we¢ks prior to the 
issuance of a b&nefit cbeck. If participation in tbe program 
begins dyring the middle of the week. 20 days of participation 
will be considered tb• equivalent of four full weeks. 

(a) fer a.pla)ahle elai•aRta 1 eft.e!' eli9ihilit.y has eesl'l 
!!let.e-il!:ali aRd at least. teR (19) !lays at Blolse-sflll pari:i 
eipatieR il'l the p!'e3eet. werk pregr&~a aawe .._,. eaaplet.ed1 er 

(e) fer lil\eapleyaele elaimaRt.s 1 aft-er eH:9ihility bee 
Jile8ft det!oe-iReli aftd a !letermiftatiel'l et wu!mple:ll alrllilit!y has 
)lleeR ee-.ple~ella 

C8l Unemployable household l'H!JRbers will be issued a 
penefit check following a determination of eligibility and 
ynemplovability. 

C9l Tbe benefit amgunts to be paid A recipient househo1g 
is equal to the GR leye1 less all couotable incgae •nd 
resources. 

ClOl The maximum benefit amount to be granted to a 
person new to Montana will be reduced by $50 per month for 
eacb of the first two months of tbe parson's residency. 

AUTH: 
IMP: 

53-3-311 MCA 

Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
Sec. 53-3-109, 53-3-205, 53-3-206, 53-3-209 and 

46.25.730 PEBIOQS OF ELIGIBILITY fOR GENERAL RELIEF 
ASEiiS'fN!SB (1) Eligibility for general relief ~ 

~ will be provided for A one ~ month period. 
Subsections (2) and (2) (A) remain the same. 
(3) Eligibility for general relief aeeiat!aRee terminates 

at any time the department determines that the hou•ebold: 
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Subsections (3) (a) through (3)(c) remain the same. 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MeA 
IMP: Sec. 53-3-206 and 53-3-209 MCA 

46.25.731 STRQCTVRED JOB SEAftCH. bN9 TBAINIHG AffD SELF­
SUfFICIENCY PROGRAM subsection (1) remains the same. 
(2) All claimants for general relief assistance for 

basic necessities will be referred by the county office of 
human services to the project work program, where the 
vocational specialist will do an intake interview and initial 
assessment to determine whether the claimant is employable_,_ 
temporarily unemployable or unemployable. 

Subsection (3) remains the same. 
(4) Based on information gained during the intake and 

assessment, the vocational specialist will recommend to the 
county office of human services that the claimant be clas­
sified as either employable. temporarily unemployable or 
unemployable. 

Subsection (5) remains the same. 
(6) All employable and temporarily unemployable 

claimants will immediately be referred to the project work 
program, and will participate for feF~Y (40t hours per week. 

(a) The following employable and teJDporarily unemploy-
~ claimants will be excused from participation: 

Subsections (6)(a) (i) through (6) (a) (iv) remain the same. 
(7) During the initial month and upon reassessment by 

the vocational specialist, employable claimants shall inform 
the vocational specialist of serious barriers to employment or 
chemical dependency. In addition, all other employable 
claimants will be observed for indications of serious barriers 
or chemical dependency. A reassessment of all claimants will 
be held in their final month of eligibility to determine 
whether the claimant should be reclassified as employable_,_ 
temporarily unemployable or unemployable or should remain 
classified as having serious barriers to employment. 

Subsections (8) through (9) remain the same. 
(10) If at any time during the initial month or upon 

reassessment, serious barriers_,_ 6ft6fer chemical dependency~ 
temporary unemployability are found or identified, the 
claimant will be referred for further assessment and develop­
ment of an individualized plan. 

(11) Claimants with chemical dependency w4H J11A.Y be 
referred to a certified chemical dependency counselor for 
assessment and recommendation of treatment. 

Subsection (ll)(a) remains the same. 
(12) Claimants with serious barriers and those classi­

fied as t§mgorarily unemployable will meet with the vocational 
specialist for further assessment. 

(a) For those with serious b8rriers. AAn EDP and train­
ing plan will be jointly developed by the claimant and the 
vocational specialist. 
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Cbl For those wbo are temporarily unemploylble. a self­
sufficiency plan will be jointly deyelgped by claimant and 
yocational specialist. 

(13) All general relief assistance fer haaie fteeeeei~ies 
claimants who are e~~ployable. temporarily unemployaQle or 
employable with serious barriers or chemical dependency, will 
be required to participate for fer~y ( 4 ot hours per week in 
successive months of the project work program. 

Subsections (13)(a) through (13) (c) reaain the •~e. 
Cdl Claimants wno are temporarily unapploy&ble 8hall 

participate in accordance with their individualized self­
sufficiency plan. 

(&:§.) For employable claimants with serious barriers or 
chemical dependency and for those temporarily unemployable, 
successive months' participation shall consist of some or all 
of the following components: 

Subsections (13) (d) (i) through (13) (d) (vii) remain the 
s~e in text but will be renwnbered (13) (e) (i) through (13) 
(e) (Vii). 

(viii) 
Cixl 
(-i,x) 

county plan. 

peer counaeling; aft& 
concentrated rehabilitation actiyities: and 
other training components as described in the 

Subsection (13)(e) remains the s~e in text but will be 
renumbered (13)(f). 

(14) If at any time during successive months' participa­
tion in the project work progr~ or upon reassessment, a 
serious barrier or chemical dependency or temporary unemploy­
ability is found or identified, that olat.ant will meet with 
the vocational specialist to have further atsessment done to 
de~eraifte if a eeria~s ~arrier er ea .. ieal depeftdaftey eHie~e 
yerify the condition. An individualized EDP/traininq/treat­
ment self-sufticiency plan will be jointly developed. A 
reassessment must include an evaluation of the applicant's 
education, training, experience, and ability to work in sub­
stantial gainful employment. 

(15) For A serious barrier self-sufficiency participant 
or chemical dependency claimants, individualized plans shall 
allow the client to choose the job search component. 

(16) Claimants with serious barriers identified in the 
EDP or the reassessment and persons in a self-sufficiency 
program, must be willing to participate in a component to 
assist them to overcome those barriers to be eligible for an 
additional two months of general relief assistance for basic 
necessities benefits. 

subsection (17) remains the same. 
(18) If ~Bey are e~8erwiee eli,ill!le 1 el:ailtaft'l!s vit:ft 

eaemieal dependeney 1 as iden~itied ift t:fte EBP er 'llhe rea:eeeee 
aeft~ 1 whe are par'llieipa~ift' iR a a.~, ar alaeael raaall!ili'lla 
tie" p~e!ra• ~ill ~eeeive a maxi..- ef ~h••• •••i•ieftal meft•ke 
ef gefteral relief aasia'l!aftee, ~aia aeeie'l!aftee is ift addi'llieft 
ea ~e aiH aeft~a ef li!eftefi'lla ift a 12 aeft~h peried preeaft'l!l:~ 
'raR'IIed ~a persafte wiea aerie~ barriers 'lie empley.eft'l!o Eaeh 
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elaimaft~ may reeei:ve 
a lifetime. 
remains the same in text but will be 

(il-ell) Upon application for general relief assistance 
tar baeie l"'&eeeeit;iee, persons who have previously been re­
ferred to (or enrolled in) the project work program, shall be 
required to start the entire project work program process 
again. 

Subsections (21) through (21)(c) remain the same in text 
but will be renumbered (20) through (20) (c). 

(d) child care; aft& 
(el medical support services necessary to obtain or 

retain employment: and 
Subsections (21) (e) through (22) (d) rel!lain the Sallie in 

text but will be renumbered (20) (f) through (21) (d). 
(i) it transportation is determined to be a necessary 

support service; 
(ii) the claimant uses their own vehicle for transpor­

tation; and 
(iii) the total claimed does not exceed the limits on 

reimbursement set ~ above. 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-2-822, 53-3-304, 53-3-305 and 53-3-321 MCA 

46.25.733 PENALtY (1) Recipients of general relief who 
are subject to the provisions found in ARM 46.25.731 att~ ARM 
46oi5o7l2 and who without good cause refuse to participate in 
any component of the structured job search and training 
program, including workfare, or register for employment and 
maintain an active job registration file, or accept available 
employment shall be disqualified for benefits for three -t3+ 
months for the first infraction and six +&t months for sub­
sequent infractions. The period of ineligibility begins on 
the first day of the month in whicb the Person is otherwise 
eligible for general relief. 

Subsections (1)(a) through (1) (b) remain the same. 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-2-822, 53-3-304 and 53-3-305 MCA 

4§.25.742 PEBIODS OF ELIGIBILITY FOR GENERAL RELIEF 
MEPIChL Subsections (1) through (4) (c) remain the same. 
r 51 Up to three months of retroactive coveroae maY be 

prgyided to households determined eligible for general relief 
medical if; 

Cal the medical services were received during any of the 
three months prior to application pnd rgmain the obligation of 
tbe hoysehold to pay; and 

Cbl the household is determined eligible for general 
rel~ef medical for the monthfsl medical services were 
received; 
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C6l Eligibility tor any retroactive month will be deter­
mined in Accordance with tbe rules on eligibility. except that 
ACtual income received in the retroactive monthtsl will be 
YHlL.. 

AUTH: Sec. 53-3-114, 53-2-201 and 53-2-803 MCA 
IMP: Sec. 53-3-209, 53-3-206 and 53-3-318 MCA 

46,25,746 GROQNDS FOR SANCTIONING (1) sanctions may be 
imposed by the department against providers of medical 
assistance provided under this chapter in accordance with the 
provisions of ARM 46.12.~!21 et. seq. 

AUTH: Sec. 53-2-803 and 53-6-111 MCA 
IMP: Sec. 53-2-803 MCA 

46.25.751 SELECTION OF KEDICAL PBOYIDER. (1) The 
departlaent may through a managed core system or other means 
designate a medical provider to provide diagnosis and treat­
ment of the serious medical condition for eligible persons. 
Payment for seryices to all medical proyiders is contingent on 
t,be providers participation and cooperation with the mAnaged 
care contrActor. 

Subsection (2) r~ins the same. 
(a) Restrictions may be imposed on phyeieiar~ eer.,.ieee, 

dr"''!JS er Aft) et:fte!!' mesJical services covered by the general 
relief medical assistance program when: 

same. 
Subsections (2)(a) (i) through (2) (j) (iii) remain the 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-313 MCA 

46.25.752 SCOPE OF GENJRAL RELIEF MEDICAL ASSIStANCE 
(1) Medically necessary services subiect to limits b&low 

will be provided to treat a specific serious medical condition 
related to chronic illness or which requires immediate medical 
attention to alleviate a serious health risk ift t:he ~·~~ aftd 
eeepe pre.iaed "'ftaer t:he •edieaid pre~aa aeeerieea e\ ~i\le 
-46, eaapt:er 12 ef eae Alillir~iaerat.ive INlee ef Mal'learta. 
covered services are limited to hospital services. physicians 
and prescribed drugs. 

Subsection (2) remains the same. 
(3) 'ale fall-il'lt aervieea ere fte~ eevareae 
(a) eMperiael'l~el ae~·ieea, aftd 
(1!1) iRpaeiefte ar reaidel'lt:ial peyettiae!!'ie ae:A•ie•a Ia!!' 

i~i.,.i~ls "'"der cl yeara sf a~e. 
(I) Ses•eet!l ae!!'vieee a!!'e ee1ared all fellewst 
(a) wheft a medisal reoie~ inaieat:es \he eaftdit:iel'l pesee 

a aerieue l'leaieal rieltJ aftd 
(8) •tte depare.efte bas ~ra~ed prier a~~erieaeieft, 
Subsections (5) throu9h (8) remain the same in text but 

are renumbered (3) through (6). 

17-9/10/92 MAR Notice No. 46-2-715 



-2044-

AUTH: sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
XKP: sec. 53-3-31Q MCA 

3. Tbe rules 46.25.743 and 744 as proposed to be 
repealed are on pages 46-7935 and 7936 of the Administrative 
Rules of Montana. 

The cites for 46.25.743 are: AUTH: sec. 53-2-201, 
53-2-803 and 53-3-114 MCA; IMP: Sec. 53-3-205 and 53-3-206 
MCA 

The cites for 46.25.744 are: 
53-2-803, 53-3-114 1 53-3-206 MCA; 
53-3-206 MCA 

AUTH: Sec. 53-2-201, 
IMP: Sec. 53-3-205 and 

4. The department's rules pertaining to general relief 
are being amended as a result of significant changes adopted 
by the July 1992 session of the Montana Legislature. Senate 
Bill 10 (SB 10) created two new classifications of people. 
Those groups of individuals are referred to as the temporarily 
unemployable and individuals "new to Montana". In addition, 
this bill lowered the maximum monthly levels of income and 
resources which a recipient may have in order to become eligi­
ble for general relief medical services. Further changes to 
the general relief laws were made by House Bill 2. Pertinent 
provisions of that bill have the effect of reducing eligibili­
ty and benefit payments from 42t to 40. 5t of the federal 
poverty level. These changes and other less significant 
changes are described in more detail below. 

ARM 46.25.101 is being amended to ensure that the definitions 
contained in the department rule coincides with definitions 
contained in 53-3-109, MCA. Although these definitions need 
not be repeated in the rule, because they are stated in 
statutory law, they are so included for ease of reading and 
understanding the administrative rules pertaining to general 
relief. Three new definitions are being added, i.e. "new to 
Montana", "self-sufficiency program", and "temporarily 
unemployable". The term "enable" is being eliminated from the 
definitional section because it had no special significance 
for purposes of the general relief program. A general dictio­
nary definition will suffice. The term "general relief 
medical household" is being deleted because the new definition 
of general relief includes general relief assistance for basic 
necessities and medical needs. The term "general relief" is 
lllso being amended to account for the broader definition of 
the term. Other definitional terms are being slightly 
modified to coincide with Senate Bill 10. 

ARM 46.25.711 is being amended to comply with section 7 of 
SB 10. This rule specifically identifies the beginning of 
ineligibility periods which begin on the first day of the next 
month in which the person would otherwise be eligible for 
general relief. In the past, there was some confusion as to 
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whether. the period of ineligibility beqan during the aonth in 
which the violation occurred or in the following month. 

ARM 46.25.725 (income), 46.25.726 (resources), 46.25.727 
(maxi•um 1110nthly inco111e and resources) and 46.25. 728 (income 
and resource co111putation) are being amended as a r .. 1,1.lt of 
legislative changes to section 53-3-205, MCA and the repeal of 
section 53-3-206, MCA. (See secti011s 5 and 24 of sa 10.) 
These changes will have the effect of applying the same inco11e 
and resource limits tor the general assistance (cash payaent 
or vendor payment) program and the general relief medical 
services program. The legislature, for-purposes of easing the 
state's budgetary crisis, reduced the maximum level of income 
and resources permitted of a person applying for medical 
assistance. 

Previous to the repeal of section 53-3-206, MCA a household 
was eligible for general relief medical if their inco•e and 
resources were equal to or less than 150% of the benefit 
amounts established in 53-3-205(2), MCA. The new ARM creates 
one progra. of benefits with the same eligibility criteria for 
the receipt of all services. Article XII, Section 3, subsec­
tion (4) of the Montana Constitution specifically allows the 
legislature to set eligibility criteria for progra11s and 
services. 

ARM 46.25.728(7) (a) extends the waiting period from 10 days to 
four full weeks before so~neone may receive benefits. This 
change is being 111ade to co~nply with section 17 of SB 10. 
Section 53-3-322, MCA was amended to require that all 
applicants for assistance complete four full weeks in a 
structured job search training workfare or self-sufficiency 
program prior to the receipt of assistance. This will assist 
the department in reducing payments tor individuals who may 
have previously received government assistance in other states 
or other counties. Thus, duplications of benefits will be 
avoided. 

Changes to ARM 4 6. 2 5. 7 3 0 are being made for qruraatical 
purposes and for the reason that the general relief program 
now includes both cash assistance and medical assistance. 

ARM 46. 25.731 is being made to include the "temporarily 
unemployable" in the structured job search, training and self­
sufficiency program. These changes are mandated by sections 
11 and 16 of SB 10. These sections il!lended 53-3-304 and 
53-3-321, MCA. The legislature believed that the te111porarily 
unemployable could benefit from the training programs offered 
by the department. The programs will assist these individuals 
to become employable and in the long run reduce the cost of 
the general relief program. 

ARM 46.25. 733 is being changed to c0111ply with section 12 of 
SB 10. This section il.li8Jlded 53-3-305, MCA to specify the 
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beginning period tor which a penalty is taken for a refusal to 
participate in the job search training or self-sufficiency 
prograJDS. 

ARK 46.25.742 is being changed to establish limits on retro­
active application of general relief medical services. This 
is not a significant change from the department's current 
policy which was not adopted through the formal rule process. 

ARK 46.25.746 is being changed to specifically identify the 
appropriate ARK references pertaining to provider sanctions. 
An incorrect citation is being amended. 

ARK 46. 25.752 is being amended to comply with section 14 of 
SB 10. That section amended 53-3-310, MCA. The effect of the 
change is to restrict general relief medical services t9 only 
those items specifically named in the law, i.e. inpatient and 
outpatient hospital services, physician services, and pre­
scription drugs. In order to stem the rising cost in the 
general relief medical program it was necessary to identify 
and provide only the most critical of services that may be 
necessary. 

ARM 46.25.743 and 744 are being repealed because the general 
relief medical program is no longer a separate program inde­
pendent of a cash assistance program. The reason for these 
changes stem from the repeal of 53-3-206, MCA as adopted by 
SB 10. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than October 8, 1992. 

6. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

and Reha !hta-

certified to the Secretary of State Auaust 31 , 1992. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
2.21.5007 relating to re­
duction in work force 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.5007 RELATING TO 
REDUCTION IN WORK FORCE 

TO: All Interested Persons. 

1. on Thursday, April 16, !992, the department of 
administration published notice of the amendment of ARM 
2. 21.5007 relating to reduction in '"ork force on pages 719-720 
of the Montana Administrative'Regist~r, issue number 7. 

2. The rule has been amtmd<"'l ··J.it.h the following change$: 

2.21.5007 POLICY (1) - (1.2; :."'r;.e a~ proposed a1nendments. 
(13) ?ay for an employee who !s da:moted as the result of a 

RIF, but who is not laid-off, wi.l) be administered using pay 
plan rule~ 1812, demotio,,s •<>,k!:h-·-a--eha-~·~. 

(14) Remain the same. 
(15) Same as proposed amendments. 
(16) - (18) Remain the same. 
(Auth. 2-18-102, MCA; !mp. 2-18-102, MCA) 

3. A public hearing was conducted on May 8, 1992, to 
receive t ~-mony on the proposed r~les and amendlnents ~ No 
comments or estimony were received . 

.... _ 

c~••i ifo~,--~~- ~ 
Department of Administration 

Certified to the Secretary of State August 31, 1992. 
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BEFORE THE BOARD OF ALTERNATl"VE HEALTH CARE 
DBPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
licensing by exam for midwives 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULE I (8.4.501) 
PERTAINING TO LICENSING 
BY EXAM FOR MIDWIVES 

1. On June 25, 1992, the Soard of Alternative Health 
Care published a notice of proposed adoption of a new rule 
pertaining to licensing by examination for direct entry 
midwives, at page 1282, 1992 Montana Administrative Register, 
issue number 12. 

2. The Soard has adopted the rule as proposed but with 
the following changes: 

"8.4.501 LICENSING BY EXAMINATION (1) (a) through (b) 
will remain the same. 

(c) any other documents, affidavits and certificates 
required by section 37-27-201, eft6 QE 37-27-203, MCA, 
WijiCHEyER IS APPLICABLE. and board rules. 

(2) All applicants shall take the !~dwi•eB' Allianee o£ 
Nerth Allie~ iea (!WiA) NQRTH AMI1jRICAN REGISTRY OF MIDWIVES 
lH&RML examination as endorsed by the board, or any other 
examination to be prescribed or endorsed by the board, and 
have their scores reported to the board office by the proper 
MANA~ interstate reporting service, or its equivalent. 
All applicants for MANA HARM examination shall: 

(a) sit for the ~ HARM examination only when 
administered by the board, at its designated Montana site, or 
when administered by proper MANA NARM officials in conjunction 
with the annual MANA NAEM national meeting; 

(b) through (3) will remain the same.• 
Auth: Sec. 37-27-105, MCA; ~. Sec. 37-27-201. 37·27-

202, 37·27-203, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
follow: 

CQMMENT NO. 1: The rule does not make clear what changes 
are being proposed, as the options for licensure are already 
stated in the law. 

RESPQNSE: The proposed new rule does not change, but 
merely implements the statute. The rule is clarifying the 
statutory requirements by stating which examination the Board 
has endorsed, and how it is to be administered by the Board in 
Montana. 

COMMENI NO. 2: Subsection (1) (c) states documents, etc., 
•required by section 37-27-201 AND 37-27-203 MCA,• and should 
state "37-27-201 OR 37·27-203, MCA." Otherwise the applicants 
would have to apply under the licensing by examination and 
educational experience requirements section as well as the 
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educational experience exemption section, which would be 
redundant. 

RESPONSE: The Board concurs with the comment and has 
changed the rule as shown above. 

COMMENT NQ. 3:' The Midwives' Alliance of North American 
has incorporated under the name North American Registry of 
Midwives, and all references to MANA should now become NARM. 

RESPONSE: The Board concurs with the comment and has 
changed the rule as shown above. 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, N.D., CHAIRMAN 

BY: . (j)1/I.A.-y U1 .flu_k 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, August 31, 1992. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to definitions 

NOTICE OF AMENDMENT OF 
A RULE PERTAINING TO 
DEFINITIONS 

TO: All Interested Persons: 
1. On March 12, 1992, the Board of Medical Examiners 

published a notice of public hearing on the proposed amendment 
of rules pertaining to definitions, applications, fees and 
renewals and the adoption of new rules pertaining to 
reactivation of inactive or inactive retired licenses, 
verifications and fees, at page 356, 1992 Montana 
Administrative Register, issue number 5. The hearing was held 
on April 1, 1992, at 9:00 a.m. in the downstairs conference 
room of the Department of Commerce building, 1424 - 9th 
Avenue, Helena, Montana. 

2. The Board previously adopted without change all 
proposed rule amendments and new rules, with the exception of 
the proposed amendment to ARM 8.28.402. The Board now adopts 
ARM 8.28.402 without change on the basis set forth below: 

3. The Board has thoroughly considered all comments 
received respecting the proposed definition of •surgery." 
Those comments and the Board's responses thereto are as 
follows: 

CQMMENI: Proponents of the definition of surgery commented 
that the Board has authority to regulate and control the 
practice of medicine in this state, pointing out that Section 
37-3-102(1) (a), MCA, defines the practice of medicine to 
include: "(a) ... the diagnosis, treatment, or correction 
of or the attempt to or the holding of oneself out as being 
able to diagnose, treat, or correct human conditions, 
ailments, diseases, injuries or infirmities, whether physical 
or mental, by any means, methods, devices or instrumental­
ities. If a person who does not possess a license to practice 
medicine in this state under this chapter and who is not 
exempt from the licensing requirements of this chapter 
performs acta constituting the practice of medicine, he is 
practicing medicine in violation of this chapter." 

The proponents stated that performing surgery falls 
within the foregoing definition of the practice of medicine, 
and that under Section 37-3-203, MCA, the Board has authority 
to adopt rules regulating the practice of medicine in Montana. 

The proponents further stated that the Board has an 
affirmative duty to define the term •surgery.• The Board 
must address what constitutes the unauthorized practice of 
medicine. Certain other professions (operating under 
statutory exemption from the medical licensure requirement of 
section 37-3-103) are specifically prohibited from practicing 
surgery. Absent a definition of surgery, those professionals 
are unable to determine the specific parameters of allowed and 
disallowed procedures. 
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The proponents maintained that it is preferable for 
surgery to be defined by rule, rather than on a case by case 
basis. 

The proponents stated that under the proposed definition, 
the optometric practice of fitting hard contact lenses which 
reshape the cornea would not be affected, because such 
practice is specifically authorized by Section 37-10-101 (1) (c) 
of the Optometric Practice Act. The proponents seated that 
the practice of reshaping the cornea by Excimer laser, which 
scrapes tissue from the cornea, would be prohibited by this 
definition, stating that such use of the Excimer laser 
constitutes surgery, which is specifically prohibited to 
optometrists under Section 37-10-lOl(b) and (c). 

The proponents pointed out that if the legislature 
intends for licensed optometrists to practice any form of 
surgery, it can authorize such practice, just as the 
legislature has authorized optometrists to prescribe limited 
drugs. 

The proponents maintained that the proposed definition 
does not change the status quo, but merely gives guidance to 
professions which are prohibited from practicing surgery. 

RESPONSE: The Board agrees with the comments of the 
proponents. The definition of the •practice of medicine" 
(Section 37-3-102(1) (a)) is all-encompassing, and the practice 
thereof requires licensure as a physician unless the 
practitioner falls under one of the exemptions listed in 
Section 37-3-103. Those exemptions carve out specific limited 
areas of medical practice which licensed practitioners in 
other health care professions may practice, e.g., dentistry, 
nursing, chiropractic, optometry, etc. Each of those 
professions must confine themselves to the procedures 
specified in their own practice acts. To go outside of those 
practice acts is to return to the general definition and 
practice of medicine, and, absent a physician's license, 
constitutes the unauthorized practice of medicine. Section 
37-3-102 (1) (a). 

The unauthorized practice of medicine is subject to both 
civil and criminal penalties: injunctive relief, fine and 
imprisonment. The public and other health care professionals 
are entitled to fair notice, in as specific detail as 
possible, of what constitutes the unauthorized practice of 
medicine. 

Surgery clearly falls within the foregoing definition of 
the practice of medicine. The American Heritage Dictionary, 
Second College Edition, defines surgery as "the medical 
diagnosis and treatment of injury, deformity, and disease by 
manual and instrumental operations.• The Medical Practice Act 
states that the practice of medicine includes treatment of 
human conditions, etc., "by any means, methods, devices~ 
instrumentalities.• (Emphasis added.) The same dictionary 
defines •instrumental" as "of, pertaining to or accomplished 
with an instrument or tool." An "instrument• is a •mechanical 
implement.• (It is not disputed that an Excirner laser is an 
instrument or mechanical implement.) 
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In State v. Thierfelder, 114 Mont. 104, 132 P.2d 1035 
(1943) (overruled on other grounds, 156 P.2d 167), the Montana 
supreme court held that medicine and surgery •are considered 
as one under our statutes and under long acceptation by people 
generally, and there is no authority that we have found to 
justify any different notion about what practicing medicine 
means. Surgery is described by various authorities as 
follows: 'That branch of medical science, art, and practice, 
which is concerned with the correction of deformities and 
defects, the repair of injuries and diagnosis and cure of 
disease, the relief of suffering, and the prolongation of 
life, by manual and instrumental operations.• (Citing 
Webster's New International Dictionary, emphasis added.) 

The court went on to cite: "There cannot be a complete 
separation between the practice of medicine and surgery, as 
they are developed by modern science, and understood by the 
most learned in the two professions; the principles of both 
are the same throughout, and no one is qualified to practice 
either who does not properly understand the fundamental 
principles of both." (2 Bouv. Law Diet., Rawle's Third 
Revision, p. 3209). "Therapy of a distinctively operative 
kind, such as cutting operations.• (Century Dictionary and 
Cyclopedia.) "The art, practice, or work of treating 
diseases, injuries or deformities by manual operation or 
mechanical appliances; the branch of medicine that is 
concerned with such treatment.• (New Century Dictionary) 
"The branch of healing art that resorts to manual operations 
or mechanical appliances for the treatment of injuries, 
deformities or internal morbid conditions.• (Standard 
Dictionary) Id. at 118 and 119. 

The Board is charged with regulating the practice of 
medicine (including surgery) •to the end that the public shall 
be properly protected against unprofessional, improper, 
unauthorized ang unqualified practice of medicine .... • 
Section 37-3·101, emphasis added. If a licensed physician is 
incompetent in the field of surgery, the Board may restrict 
his license to non-surgical practice through the disciplinary 
procedures provided in the Medical Practice Act and MAPA. If 
an unlicensed person attempts to perform surgical procedures, 
the Board may seek an injunction against him under Section 37-
3-325, or the county attorney may seek criminal sanctions. If 
a licensee of another health care profession performs-surgical 
procedures disallowed by his or her own practice act, that 
profession's board may take disciplinary action, and the Board 
and county attorney can proceed under Section 37-3-325 as 
well. The object is to protect the public against 
unauthorized and unqualified practice of medicine. The risk 
to life and limb from unauthorized surgery is too great to 
ignore, as the legislature has made clear in the foregoing 
provisions. 

But in order for those statutes to be enforceable, 
everyone must have fair notice of just what surgery is. 

Numerous health care practice acts specifically prohibit 
their licensee from practicing surgery, or severely limiting 
the extent of surgery permitted. For example, licensed 
dentists are permitted by their practice act to perform oral 

17-9/10/92 Montana Administrative Register 



-2053-

surgery (Sec~ion 37-4-101(2) (a)l, but no other form of 
surgery. Direct entry midwives are prohibited from performing 
•any operative or surgical procedures except for an episiotomy 
and simple surgical repair of an episiotomy or simple second­
degree lacerations.• Section 37-27-303. Chiropractors are 
prohibited entirely from practicing surgery: "Chiropractic• 
. . . includes the use of recognized diagnostic and treatment 
methods as taught in chiropractic colleges but does not 
include surgery .... • Section 37-12-101(2). Nurses are 
prohibited from practicing surgery: "This chapter may not be 
construed as conferring any authority to practice medicine, 
surgery, or any combination thereof .... • Section 37-B-
103 (2). 

Optometrists, too, are specifically prohibited from 
practicing surgery: "The practice of optometry . . . is 
hereby defined to be any of the following acts: ... (b) the 
employwent of any optometric ~ans, excluding the use of 
surgery, for the purpose of detecting any condition . . . ; 
and {c) the application or prescription of ophthalmic lenses 
. . . for the correction or relief of visual anomalies, 
exclY4inq surgery.• Section 37-10-101(1) (b) and (c). 
(Emphasis added.) 

unauthorized practice of surgery sUbjects such 
professionals to the risk of both civil and criminal action 
under Section 37-3-325, MCA. Yet, to date, there has been no 
definition of surgery to give clear, fair notice to the public 
or these professionals of what conduct is acceptable and what 
is not. If they are·to avoid prosecution for unauthoriaed 
practice of medicine (surgery), they are entitled to a clear 
definition of What constitutes surgery. In the Clbaence of a 
legislative ~efinition, it is the Board's duty as well ~· 
prerogative to Mt forth such a definition .. 

In Bick y. State D«gArtment of JuStice, 224 Mont 455 
(l.9Bil, the Mont&D. Supreme COUrt upheld the Depart.mant of 
Justiee•s administrative rules respecting driver's licenses: 
"The decision to use objective rules ... provides drivers 
with more precise notice of what conduct will be .anetianed 
lUld. promote• equality of treatment among similarly sit:uated 
drive~.· citing pixpp y. Lqve (1977), 431 u.s. 105, 115, 97 
s.ct. 1723, 1729, 52 L.ld.2d 172, 182. The principle applies 
here. 

The proponents maintain that it is preferable to set 
forth the definition by rule, rather than on a case by case 
basis. The Board agrees. The pUblic rule-lllB.lting process 
provides the entire Montana public with the opportunity to 
comment and participate. The alternative suggested by 
opponents {below) is for the Board to wait until some hapless 
professional undertakes the personal risk of, tor example, 
purchasing an expensive piece of equipment (such as an Bxeimer 
laser) and performing a procedure on a member of the pUblic. 

In that scenario, the professional must chance license 
discipline under his own practice act, injunctive action by 
the Board of Medical Examiners, criminal prosecution by the 
local county attorney, fine and imprisonment, in order to test 
whether the procedure constitutes •surgery• or not. The cost 
of obtaining a definition would be borne solely by the 
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professional, and the definition might well be limited to the 
facts of the particular case. The Board believes that such a 
"case by case• determination of what constitutes surgery would 
be unfair to the professions involved, and dangerous to the 
public in the process. The Board therefore elects to define 
"surgery• by rule under MAPA-sanctioned procedures. 

CQMMENT: Opponents of the proposed definition of surgery 
stated that the proposed definition is overbroad, broader than 
the statute, and would make illegal actions which are already 
permitted, for example, removal of non-penetrating foreign 
bodies from the eye, use of hard contact lenses, removing 
unwanted hair through destruction of the hair follicle by 
electrolysis, haircuts by barbers or cosmetologists, 
acupuncture, self-injection of insulin by diabetics, removing 
a simple splinter and so forth. 

RESPONSE: Activities sanctioned by professional practice act 
(statutes) would remain unaffected by the rule. Removal of 
non-intraocular foreign bodies from the eye is specifically 
allowed by the Optometric Practice Act, Section 37·10-101(2}. 
(Put another way, it is an activity exempt from medical 
licensure under Section 37-3-103.} Use of hard contact lenses 
is specifically allowed under Section 37-10-101 (1) (c). 
Electrolysis is permitted under Title 37, Chapter 32. 
Haircutting and fingernail cutting as a profession is clearly 
permitted under Title 37, Chapters 30 and 31. Acupuncture is 
permitted by Title 37, Chapter 13. Self-administration of 
properly prescribed medication is not •unauthorized" practice 
of medicine. 

When Mom removes a simple splinter from Johnny's hand, 
one could argue that technically she is practicing medicine 
under Section 37-3-101, let alone surgery under the definition 
the Board adopts herein. Theoretically, Mom could be 
sanctioned under existing statutes. The new definition of 
surgery places Mom in no more jeopardy than she already faces­
-which, in reality, is no jeopardy at all. No Board or county 
attorney in Montana would even think of prosecuting such a 
case. Any statute or rule can be reduced to the absurd, if 
sufficiently outrageous facts are posited. 

The benetits to the public and.health care professions of 
a clear definition of surgery outweigh the minute •splinter• 
misapplication risk. The •overbroad• argument does not 
persuade the Board. As discussed herein, the definition is 
consistent with the plain meaning of the term as well as the 
definition in Section 37-3·102; it is ~ore specific, in the 
interests of .giving fair notice, but it is not broader than 
the statute. 

~OMMENT: Opponents of the definition state that the rule does 
not meet the requirement of Section 37-3-203, that rules 
adopted by the Board be •necessary or proper.• 

RESPONSE: For the reasons stated above, the Board maintains 
that the rule is both necessary for the protection of the 
public, and proper under existing statutes. In addition, the 
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Board would state that 23 years ago, when the legislature 
passed Section 37-3-l02 defining the practice of medicine, all 
of medicine, including surgery, was in a much more primitive 
state. "Surgery• in those days primarily meant cutting with a 
scalpel. New technologies and techniques have developed at an 
exponential rate since then, and cutting and alteration of 
human tissue is now accomplished by methods and instruments 
undreamed of then. If the public is to be adequately 
protected, the laws and rules which govern medicine must be 
updated as well. The definition of surgery adopted here is 
one element of that task. 

COMMENT: Opponents of the definition state that the rule does 
not meet the requirement of Section 37-3-203, that rules 
adopted by the Board be "fair, impartial and 
nondiscriminatory.• 

RESPONSE: The Board maintains that the rule does meet that 
requirement. The rule does not discriminate on the basis of 
race, religion, color or national origin. It does not 
discriminate on the basis of age, sex or sexual preference. 
It does not discriminate between restricted physicians, 
chiropractors, optometrists, nurses, dentists, direct entry 
midwives, or members of the general public; it is equally 
applicable to all persons or professions prohibited in whole 
or in part from practicing surgery. It does not discriminate 
between classes of optometrists on the basis of experience, 
college, location of practice, or any other basis. On its 
face, the rule is fair, impartial and nondiscriminatory. As 
the rule has not yet been applied in any context, it clearly 
is not unfair, partial or discriminatory in its application. 
The rule satisfies the requirements of Section 37-3-203. 

COMMENT: Opponents of the rule stated that the rule is aimed 
at preventing optometrists from using the Excimer laser, an 
instrument in the investigative stage, to shave away corneal 
tissue, thereby reshaping the cornea and improving vision. 

RESPQNSE: The ~le must be enforced without discrimination as 
to profession or type of instrument used in a given surgical 
procedure. The legislature has prohibited optometrists from 
practicing surgery. An exception to that prohibition can be 
granted by the legislature, just as the legislature has 
granted optometrists an exception to prescribe certain kinds 
of drugs. The rule will undoubtedly have various 
applications. 

CQMMENT: Opponents of the rule stated that the scope of 
practice of optometry has changed r~dically in the last 15 
years and ~ill continue to do so. The requirements for an 
optometry education are increasing, and optometrists are 
receiving training on new techniques and procedures to assure 
the public is receiving the mos~ current care available. The 
proposed rule would prevent optometrists certified in certain 
procedures from utilizing them in the treatment of the 
citizens of Montana. 
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RESPONSE: The legislature, not the Board, determined that the 
practice of optometry should not include surgery, and enacted 
two statutes specifically prohibiting surgery to that 
profession. The opponents have offered no information that 
any Montana optometrist is currently using Excimer laser. The 
proposed rule does not change the status quo. It is 
commendable that optometry education is increasing. 
Optometrists provide a very real service to the Montana 
public; the greater the education, the greater the benefit to 
Montana. 

COMMENt: Opponents of the rule stated that rule is not 
reasonably necessary to effectuate the purpose of the statute, 
as required by Section 2-4-305 (6) (b). They further point out 
that such reasonable necessity must be demonstrated in the 
agency's notice of proposed rulemaking. They state that the 
Board has not properly demonstrated •reasonable necessity." 

RESPON$E: Section 2-4-305(6) (b) requires that reasonable 
necessity must be demonstrated in the Board's notice of 
proposed rulemaking ~ •in the written and oral data, views, 
comments, or testimony submitted by the public or the agency 
and considered by the agency.• The reasons stated in the 
notice are true and adequate: "This amendment is being 
proposed to define "surgery• as one of the privileges of 
licensed physicians under section 37-3-101. The word 
'surgery' is not defined elsewhere. The amendment will 
provide guidance in determining what constitutes the 
unauthorized practice of medicine.• In addition, the written 
and oral comments of the proponents and the Board, as set 
forth in large part herein, clearly demonstrate the reasonable 
necessity for a definition of surgery, so the Board may carry 
out its mandate to protect the public against the 
•unauthorized and unqualified• practice of medicine, including 
surgery. 

CQMMENT: Opponents of the rule stated that the word •surgery• 
does not appear in the Medical Practice Act, but does appear 
in the Optometry Practice Act, such that the definition has 
more to do with optometry than medicine. 

RE$PQNSS: Please see responses above (e.g., Tbierfelder) for 
the proposition that medicine includes surgery. Please also 
see responses above concerning the general application of the 
definition to restricted physicians, the general public and 
any profession prohibited from or restricted in practicing 
surgery. 

CQMMENT: Opponents of the rule stated that in the absence of 
a legislative definition, the "plain meaning• of the word 
should be followed, or in the alternative, the legislature 
should enact a statutory definition of •surgery.• 

RESPONSE: Please see responses above for the proposition that 
the definition is consistent with dictionary definitions of 
the word "surgery.• The definition is also consistent with 
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the statuto~ definition of the practice ef medicine contained 
in Section 37-3-102(a). The definition expresses the plain 
meaning of surge~ as it has been understood for decades, and 
clarifies that the "instrumentalities• of surge~ include all 
forms of instrument modern medicine now uaes to cut or alter 
tissue, not just the simple scalpel of yeste~ear. 

As set forth above, the definition gi~es clearer, more 
specific, and fair notice to the public of what constitutes 
surge~. Failing to adopt a rule, and instead relying on 
Board or court decisions on a case-by-case basis, would create 
unacceptable risk to both patients and health care providers. 

CQMMENT: Opponents of the rule stated that a rule must be 
consistent and not in conflict with statute, citing Section 2-
4-305 (6) (a). 

RESPQNSE: For the reasons st~ted above, the Board maintains 
that the rule is consistent with Sections 37-3-101 and 102, 
and meets all statuto~ requirements for adoption. 

COMMSNT: Opponents of the rule state that a rule may not 
engraft additional non-contradicto~ requirements on a 
statute, which requirements were not contemplated by the 
legislature and which are not reasonably necessa~ to 
effectuate the purpose of the statute. Opponents cited ~ 
v. State Penartment of Justice, 730 P.2d 418, 224 Mont. 455 
(1986); Bell v. pepartment of Licensing, 594 P.2d 331, 333, 
182 Mont. (1979); State ex rel Swart v. Casne, 654 P.2d 
983, 172 Mont. 302 (1977}; Board of Barbers of the pepartment 
of Professional and Occupational Licensing y. Big Sky College, 
626 P.2d 1269, 38 St. Rep. 621 (1981); and Michels v. 
Department of Social and Rehabilitation Services, 609 P.2d 
271, 37 St. Rep. _ (1985). 

RESPONSE: The Board agrees that a rule may not engraft 
additional requirements, whether contradictory or non­
contradictory, to a statute. Opponents, however, fail to 
specify any additional requirements thac are effected by the 
new definition. 

In ~. the Montana Supreme Court upheld a point system 
devised by the Department of Justice to assist in regulating 
drivers with certain numbers and kinds of traffic violations. 
(The point system had not been enacted by the legislature.) 
The Court found that the decision to use objective, specific 
rules was of benefit to the public and promoted equality among 
similarly situated drivers. The definition of surgery adopted 
here serves precisely the same function. 

In Board of Barbers, the statute required only one year's 
apprenticeship in a school or under a licensed barber before 
the applicant could take the licensing examination. The rule 
struck down, however, required one year's apprenticeship in • 
commercial barbershop under the supervision of a licensed 
barber. Thus, the rule effectively gave the student applicant 
no credit for the time spent in barber school or college, and 
engrafted an additional time requirement in order to take the 
examination. The rule was properly struck down. 
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In ~. the barber statute required only 10 years' 
experience and a satisfactory character investigation in order 
for a licensed barber to qualify as an instructor. The rule 
struck down required an instructor's examination as well. The 
rule improperly engrafted an additional requirement. 

In ~. the rule was in direct conflict with the 
statute, and was properly struck down. 

In Michels, the rule was in conflict with the purpose of 
the statute, which was to provide aid to the indigent. The 5-
day reporting requirement established by rule unreasonably 
deprived indigents of the opportunity to apply for 
legislatively-ordered benefits. The statute set forth no time 
requirement. The rule was properly struck down. 

The definition of surgery adopted herein, however, 
imposes no requirement of any kind on anybody. It imposes no 
time requirements, no examinations, no fees, etc. Opponents 
do not identify any additional requirements they claim are 
engrafted by the rule. Opponents might argue that the rule 
engrafts a requirement that they abstain from a particular 
procedure, the argument. The argument falls, however. Those 
prohibited from practicing surgery by their practice acts, or 
lack of medical licensure must abstain from surgery by law, 
not by this rule. 

Section 37-3-102(1) (a) clearly provides that •correcting 
a human condition,• etc., by any "means, methods, devices or 
instrumentalities• is the practice of medicine. This 
definition merely identifies certain "instrumentalities• 
(i.e., •any mechanical or energy forms, including electrical 
or laser energy or ionizing radiation") so that non-physicians 
will not unwittingly violate the law. Nothing is improperly 
engrafted. 

COMMENT: Opponents stated that the Board has no specific 
authority to define •surgery.• 

RESPONSE: On the contrary, •surgery• is clearly the practice 
of medicine. The Board is charged with regulating the 
practice of medicine for the protection of the public. 
Sections 37-3-101, 37-3-202, et seq. The Board is 
specifically authorized under Section 37-3-203 to adopt rules 
necessary or proper to carry out its mandate under Title 37, 
Chapter 3. Adopting a long-needed definition falls within the 
Board's duty and prerogative to regulate the overall practice 
of medicine in this State. 

COMMENT: Opponents stated that the practice of optometry is 
exempt from medical licensure, and that the Board therefore 
may not regulate optometry. 

RESPQBSE: The Board is not. It is regulating medicine. As 
set forth above, the Board is charged with regulating all of 
medicine, except those pieces carved out for other health care 
professionals by exemption listed in Section 37-3-103. 
Optometry is generally exempt. But the legislature expressly 
prohibited optometrists from practicing surgery, thereby 
stating that surgery is not a permitted part of the practice 
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of optometry. Surgery therefore remains within the purview of 
the Board to regulate. 

:~: Opponents state that it is the legislature's 
·;:>rerogati ve to define • surgery. " 

RESPQNSE: The legislature of course can and may adopt such 
definition of "surgery• as it sees fit. It has not yet done 
so. Instead, it has delegated to the Board of Medical 
'xaminers the authority to adopt such rules (Section 37-3-
<03), and the Board believes it is necessary and proper to 
:xercise that authority at this time. 

COMMENI: Opponents state that individual health care boards 
may adopt individual definitions of "surgery• that conflict 
with the Board's rule. 

RESPONSE: That may happen. If it should, there are numerous 
legal vehicles for resolving such conflicts. For the present, 
however, the Board hereby adopts the definition of •surgery" 
set forth in its Notice. 

COMMENT: Persons wishing to be heard, but not standing as 
either proponents or opponents, stated that in their opinion 
the Board had authority to adopt the proposed definition, but 
that it could be applied only to physicians licensed under 
Title 37, Chapter 3. 

RESPONSE: For the reasons stated above, the Board agrees that 
it has authority to adopt the definition, but disagrees that 
the rule's application is confined to licensees under Chapter 
3, given the statutory schema enacted by the Montana 
legislature, i.e., the broad definition of the practice of 
medicine, the Board's obligation to regulate that practice, 
and the exemption format for the practice of various limited 
forms of medicine by specified professionals. 

BOARD OF MEDICAL EXJIMINERS 
PETER L. BURLEIGH, M.D., 
PRESIDENT 

By: ~'t1A~ J/'IA. 5?&: 
ANNI\OM~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULS REVIEWER 

Certified to the Secretary of State, August 31, 1992. 

Montana Administrative Register 17-9/10/92 



-2060-

BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to course requirements and 
adoption of new rules pertain­
ing to complaint process, 
reciprocity and license and 
certificate upgrade and down­
grade 

CORRECTED NOTICE OF 
8.57.406 AND ADOPTION 
OF NEW RULES I, II 
AND III PERTAINING TO 
REAL ESTATE APPRAISERS 

TO: All Interested Persons: 
1. On May 28, 1992 at page 1082, issue number 10, 1992 

Montana Administrative Register, the Board of Real Estate 
Appraisers published a notice of proposed amendment and 
adoption of new rules. The amendments and new rules were 
adopted exactly as proposed with no comments being received at 
page 1612, issue number 14, 1992 Montana Administrative 
Register. 

2. Subsections (13) through (15) of ARM 8.57.406 were 
inadvertently omitted from the original proposal. The 
language "(13) through (15) will remain the same• should have 
appeared in the original notice. 

3. New rules I Complaint Process, II Reciprocity and III 
License and Certificate Upgrade and Downgrade, were numbered 
wrong in the adoption notice published in issue 14. The new 
rules should have been numbered I (8.57.414), II (8.57.415) 
and III (8.57.416). 

17-9/10/92 

BOARD OF REAL ESTATE APPRAISERS 
PATRICK ASAY, CHAIRMAN 

BY '=~W~<A~t..-u~· =--z::---/(.,-,;:.=\3-===-=::~====­
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1304 and 16.8.1906, and ) 
the proposed adoption of new rule I) 

To: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES AND THE 

ADOPTION OF NEW RULE I 

(Air Quality Bureau) 

1. on June 25, 1992 the Board published a notice at page 
1300 of the 1992 Montana Administrative Register, Issue No. 12, 
of the proposed amendment of the above-captioned rules and 
proposed adoption of new rule I. 

2. After consideration of the comments received on the 
proposed rules, the board has amended and adopted the rules as 
proposed with the following changes (new material is underlined; 
material to be deleted is interlined): 

16.8.1J04 HAJOR OPEN BURNING SOQRCE RESTRICTIONS Same as 
proposed. 

16.8.1906 AIR OVALITX PERMIT APPLICATION/OPEBATION FEE 
ASSESSMENT APPEAL PRQCEPUEES same as proposed. 

RQLE I <16.8.19071 AIR QUALITY OPEN BUENING FEES 
(1)-(3) Same as proposed. 
(4) (a) The major open burning air quality permit applica­

tion fee shall be based on the actual or estimated actual amount 
of air pollutants emitted by the applicant in the last calendar 
year during which the applicant conducted open burning pursuant 
to an air quality open burning permit for major open burning 
sources, as required under ~ 16.8.1304 (Major Open Burning 
Source Restrictions) • The fee shall be the greater of the 
following, as adjusted by any amount determined pursuant to (b), 
below: 

(i) a fee calculated using the following formula: 
tons of total particulate emitted in the previous appro­
priate calendar year, 
multiplied by ~ ~; plus 
tons of oxides of nitrogen emitted in the previous appro­
priate calendar year, 
multiplied by ~ ~; plus 
tons of volatile organic compounds elllitted in the appro­
priate previous appropriate calendar year, 
multiplied by ~ ~; or 
(ii) same as proposed. 
(b) same as proposed. 
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3. The Board has thoroughly considered the comments 
received on the proposed rules. The following is a summary of 
the comments received, along with Boaro responses to these 
coBIIIlents: 

Comment: The Montana Wood Products Association and members of 
the Smoke Management Group made a presentation to the Board at 
the hearing on these rules regarding the fee levels proposed by 
the Board. These commentors asserted that an adequate smoke 
Management Program could be operated on revenues generated by 
fees which are lower than those proposed. These commentors 
offered three recommendations: adopt as part of the rules the 
budget total of $34,721 recommended by the Airshed Group Budget 
Subcommittee; reduce the per ton fee total from $7.30 and $1.83 
per ton to $5.78 per ton for particulates and $1.64 per ton for 
N02 and VOC which will provide the dollars to fund the recom­
mended lower budget level; adopt the rules with the above amounts 
in order to allow the department to issue burning permits based 
on the new fee schedule as soon as possible. 

Response: The Board agrees that an adequate smoke management 
program could be operated at the suggested budget level of 
$34,721, and has adjusted the final fee numbers as proposed. The 
Board has not, however, adopted the average budget level as part 
of these rules, as recommended, because it was not appropriate. 

Comment: The u.s. Forest Service (USFS) appeared and generally 
supported the efforts of the Smoke Management Group. However, 
the USFS expressed several concerns with the current fee 
proposal, including: the current fee structure leaves open the 
possibility of limitless fee increases with no opportunity for 
negotiation. The fees currently proposed are nearly three times 
higher than the first notification of proposed fees in August, 
1991; the proposed rule does not address the minor open burner, 
and; the fee system should assess different fees depending on the 
season of the year or area to be burned. 

Response: The Board disagrees that the current fee-setting 
method allows for limitless fee increases. The department must 
first receive authorization from the legislature, which deter­
mines the amount to be recovered through fees. The department 
must then come to the Board for approval of the fees. The 
current proposal differs significantly from the department • s 
August, 1991, proposal because the Smoke Management Program, at 
the request of the program members, was separated from the 
general permit fee program implemented by the department. The 
department may only assess permit fees to those sources which are 
required to obtain permits. Minor open burners are not required 
to obtain permits. Consideration of whether or not minor open 
burners should be required to obtain permits is beyond the scope 
of this proceeding. In response, the depart~ent agreed that a 
tee system which recognized the time of year during which burning 
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occurred would be acceptable. However, no concrete proposal was 
offered during this proceeding. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

~s~~ry 
Certified to the Secretary of State Auaust 31. 1992 

Reviewed by: 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amenc:Unent of 
rules 16.20.602-603, 16.20.634, 
16.20.701-705 concerning surface 
water quality standards and the 
nondegradation policy 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Water Quality Bureau) 

1. On March 26, 1992 the board published notice at page 
501 of the Montana Ac:Uninistrative Register, Issue No. 6, to 
consider the amenc:bnent of the above-captioned rules. 

2. The board conducted a rul-aJdng hearing on the 
proposed amendments on May 22, 1992. Prior to that hearing 
written comments on the proposed changes were received. Oral 
comments and additional written comments were received at the 
hearing. At that meeting, the board requested the department 
prepare an analysis of the comments fo:r;o its consideration. The 
department's analysis was presented to the board members two 
weeks prior to its meeting of July 31, 1992. At that meeting 
the department presented an updated version of that analysis 
to the board. After deliberation, the board voted to adopt the 
final version of the rule amendments set fo:t"th below and the 
department's analysis of the comments (new material is under­
lined; material to be deleted is interlined): 

1§. 20. 602 APPLICATION AND COMPQSITION OP' SQRFACE HATER 
OUhLITY STANDJ\RDS ( 1) - ( J) Same as proposed. 

( 4) The standards -a- .Qt. this subchapter apJ!!lY ee Aa 
applicable wbere tbese standards are or wou1d be violated by 
discharges to groundwater taa~ •ey e!ffeee ad;aeene e_.faee 
~-

16.20.603 DEFINITIONS In this subchapter the following 
terms have the meanings indicated below and are supplemental 
to the definitions given in 75-5-103, MCA: 

(1) "Ae'll~e le~eliey Acutely toxic conditions" mel!lns 
conditions efta~ ee~ld ree~le i~ i~ereaaed •or~ali~ ef ~ 
t2 aquatic life af~er ahere eerB eKpea_.e, aa defi~ed fer ehe 
•ea-Hteria M&Ki- een\ee~era~ien• i~ ~e BPA dee-eM U9/5 
96 991 (tae 116eld Beall•) organisms passing through the mixing 
zone. LethAlity is a function of tbe magnituQe of pollutant 
concentrations and the duration of organism exposure to those 
concentrations. 

(2)-(11) Same as proposed. 
(12) "Mixing zone" means the area of a water body con­

tiguous to an effluent with characteristics qualitatively or 
quantitatively different from those of the receiving water. The 
mixing zone is a place where effluent and receiving water mix 
and not a place where effluents are treated. Certain water 
quality standards may not apply in the mixing zone for those 
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parameters regulated by a MPDES or NPDES permit. An effluent, 
in its mixing zone, may not block passage of aquatic organisms 
nor may it cause e.eee l~alit!y acutely toxic conditions, 
.except that ammonia, chlorine, and dissolved oxygen may be 
present at ae~~~ le~hali~ concentrations so as to cause poten­
tially toxic conditions in no more than 10% of the mixing zone 
provided that there is no lethality to aquatic organisms pas­
sing tbrouqh the mixing zone. The area in which these exceed­
ences may be allowed shall be as small as practicable. ~ 
sions for specific mixing zones will be determined on a case 
by case basis by application of the department's surface water 
mixing zone implementation guige. 

(13)-(28) Same as proposed. 
l2..ll The board hereby adoots and incorporates bV refer­

ence the department's surface water mixing zone iWRlementation 
guide. which contains critepia to be used to 4et.erm,ine the 
mixing zones appropriote to different sets of Conditions. A 
copy of the implepentotion guide may be obtained tram the 
department's Wate~ Quality Byreau. Cogswell BUilding. CQpitol 
Station. Helena. Montana 59620-0902 rphone: 1406!444-24061, 

16.20,634 HIXIHG ZQHE (1) Same as proposed, 
(2)(a)-(b) same as proposed. 
(c) the granting of a mixing zone does not affect exist­

ing or reasonably anticipated uses outside of the mixing zone. 

16 1 20.701 DEFINITIQHS In this subchapter, the follow­
ing terms have the meanings indicated below and are supplemen­
tal to the definitions set forth in section 75-S-103, MCA: 

(1)(a) Except as provided in paragraph (b) of this sub­
section, "degradation• means that as a result of ~ activities 
of man: 

(i) Same as proposed. 
(ii) the hydrogen ion concentration (pH), turbidity, 

temperature, color, suspended solids or oils where quality 
which is higher than established water quality standards has 
~ chapqed resulting in conditions becoming worse than 
naturally occurring conditions; 

(iii}-(vi) Same as proposed. 
(b) same as proposed. 
(2)-(3) Same as proposed. 

16.20.702 AfPLICA»ILITX AND LIMITATION OF STATE WATER 
NONDEGRAPATION -- GEtJEBAL (1) Remains the same. 

(2) If the board determines, based on necessary or impor­
tant economic or social development, that degradatian may be 
allowed, in no event may degradation of state waters interfere 
with or become harmful, detrimental or injurious to public 
health, recreation, safety, welfare, livestock, wild birds, 
fish and other wildlife or any other uses which existed or 
could have existed on or after November 28, 1975, In allowing 
such degradation or lower water quality, the board shall assure 
that within the basin upstre!llil of the proposed degradation 
there shall be achieved the highest statutory and regulatory 
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requirements for all point and nonpoint sources. 
{3) Same as proposed. 

16.20.703 PEBMIT CONDITIONS TO ENSURE NQN-DEGBADATION 
Same as proposed. 

16.20.704 PROCEQYRE FOR PETITIONING FOR NON-DEGRADATION 
~ (1) A person may petition the board to allow a lower­
ing of the quality of high quality waters pursuant to 75-5~ 
lQl, MCA, either prior to or after obtaining a permit under 
this chapter. A permit issued by the department is not a pre­
requisite to petition the board under this subchapter. 

{2)-(6) Same as proposed. 

1§, 20.705 DEPARTMENT AHD BOARP PROCEDURES FOLLOWING 
RECEIPT OF COMPLETED PETITION Same as proposed. 

3. The department has thoroughly considered the comments 
received on the proposed rules. The following is a summary of 
the co111111ents received from the public and the department's 
responses: 

COMMENT 1: The proposed amendment of ARM 16.2 o. 602 ( 4) requires 
the application of surface water quality standards to dis­
charges to groundwater, rather than to surface water affected 
by ground water discharges. Since most discharges to ground 
water will not meet surface water quality standards, the rule 
should be changed to clearly state that surface water quality 
standards will apply to groundwater discharges only if adjacent 
surface waters are affected by the discharge. The proposed 
amendment should also clarify what criteria will be used to 
determine when a discharge to groundwater "may affect adjacent 
surface waters". 

RESPONSE: The proposed rule amendment has been modified in 
response to comments requesting clarification. The purpose of 
the rule is to protect surface water from ground water dischar­
ges by applying surface water quality standards whenever the 
discharge to groundwater impacts surface water. The amended 
rule as proposed for adoption has been modified to clearly 
state this intent. The phrase "may affect adjacent surface 
waters• was deleted from the proposed amendment, as the term 
"adjacent" is too vague and is unnecessary since any surface 
water impacted by groundwater would by nature be adjacent. 
Other geological and hydrological factors will be considered 
by the department on a case-by-case basis, rather than accord­
ing to specific criteria, to determine when adjacent surface 
waters will be affected, since there are so many different 
circumstances to consider, varying widely in scope and detail, 
that it is virtually impossible to develop a single set of 
criteria to effectively deal with all cases. 

COMMENT 2: The proposed amendment of A:RM 16.20.602(4) is 
unnecessary because surface waters are protected by the state's 
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ground water permitting system. 

RESPONSE: There are many activities that could affect surface 
or ground water that are not required to obtain permits from 
the department. The proposed amendment as adopted is necessary 
to insure the protection of surface water quality standards in 
instances where the requirements for a discharge permit do not 
apply and to insure consistent application of surface water 
quality standards under both the ground water and surface water 
rules. 

COMHENT 3: The proposed amendment of 16.20.602(4) is not 
sufficient protection of surface water from ground water dis­
charges, as such protection can only be accomplished through 
a surface water (MPDES) permit. 

RESPONSE: The proposed amendment eliminates the need to obtain 
both a ground water permit and a surface water permit in order 
to protect surface water from ground water discharges. The 
proposed amendment as adopted will insure the protection of 
surface water quality standards under the ground water rules 
and permitting process. 

COMMENT 4: The phrase "in general" should be deleted from the 
proposed amendment to ARM 16.20.603(1). 

EESPQNSE: "In general" does not appear in the amendment as 
proposed for adoption. 

COMMENT 5: Some commentors want the existing language in rule 
ARM 16.20.603(1) to remain without change. 

RESPONSE: U.S.EPA has disapproved the definition of "acute 
toxicity" under ARM 16.20.603(1). The proposed amendment to 
the rule is necessary to comply with EPA requirements. 

CQMMEHT 6: The proposed amendments to ARM 16.20.603(1) and 
16.20.603 (12) would eliminate mixing zones by applying water 
quality standards at the point of discharge rather than after 
complete mixing within the zone as currently allowed. 

RESPONSE: The amended rule as proposed for adoption will not 
eliminate the use of mixing zones but will modify the current 
application of mixing zones. Both the current rule and the 
proposed amendment allow a discharge of substances above 
chronic levels, but prohibit concentrations of these substances 
(except for ammonia, chlorine and dissolved oxygen) from ex­
ceeding acute levels. The practical effect of the amendment 
is to restrict the area in which the concentrations ot ammonia, 
chlorine and dissolved oxygen may exceed acute levels. 

COMMENT 7: The definition of "acute lethality" is not clearly 
defined in the "Gold Book". Some commentors suggest using 
"acute criteria" as defined in the "Gold Book", rather than 
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"acute lethality". 

RESPQNSE: According to EPA guidance for mixing zones, a 
"mixing zone" is defined as an allocated area of impact where 
numeric water quality criteria can be exceeded so long as 
acutely toxic conditions are prevented. "Acutely toxic condi­
tions" are defined as "those conditions lethal to aquatic 
organisms passing through the mixing zone. Lethality is a 
function of the magnitude of pollutant concentrations and the 
duration of organism exposure to those concentrations." Be­
cause EPA guidance suggests the use of "acutely toxic condi­
tions" to determine allowable limits of pollutants within a 
mixing zone, the amendment as proposed for adoption will define 
and apply "acutely toxic conditions" to mixing zones, rather 
than the proposed definition of "acute lethality". 

COMMENT 8: The lOt limit for acute lethality of certain 
parameters within the mixing zone, as proposed in the amendment 
to ARM 16.20.603(12), does not provide enough guidance to 
determine the extent of the mixing zone to which the limit is 
applied. Enforcement and monitoring of the mixing zone re­
quirements will, therefore, be unmanageable. 

RESPONSE: A surface water mixing zone implementation policy 
has been developed with the cooperation of EPA and has been 
incorporated by reference. [Note: New paragraph (29) was 
added after Administrative code Committee staff affirmed that 
such a paragraph is legally necessary to complete proper incor­
poration of the guidance by reference.] 

COMMEHT 9: Some commentors have raised the issue of whether 
the department has the legal authority to grant a mixing zone. 

RESPQNSE: Statutory authority for the proposed rule amendment 
to ARM 16.20.603 is found at Sections 75-5-201 and 75-5-301, 
MCA. The amended rule implements the Board's authority to 
establish water quality standards for the administration of 
the water quality program pursuant to Section 75-5-301, MCA. 

COMMENT 10: The use of the term "must" rather than "may" 
should be used within the fourth sentence of the proposed 
amendment to ARM 16.20.603(12). 

RESPONSE: No change was made because the Legislative Council's 
manual for drafting bills, whiCh the department customarily 
follows when drafting rules, indicates that "may not" is the 
proper way to state a prohibition. 

COMMENT 11: ~he exemption for chlorine, ammonia and dissolved 
oxygen should be deleted in the proposed amendment to ARM 
16.20.603(12). 

RE5PONSE: The exemption for chlorine, ammonia and dissolved 
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oxygen must be retained in order to provide for the lawful 
discharge of domestic wastes. 

COMMENT 12: Several commentors suggested that the term "acute 
toxicity" should be retained rather than change the term to 
"acute lethality" as proposed in the amended ARM 16.20.603(12). 

RESPONSE: The current use of the term •acute toxicity" in ARM 
16.20.603(12) has been disapproved by EPA and •ust be changed 
to meet federal requirements. Pursuant to EPA guidelines for 
mixing zones, (See Response to Comment 7), the propelled change 
in language from "acute toxicity" to •acute lethality" has been 
rejected in favor of the term "acutely toxic conditions". 

COMMENT 13: The use of the term "existing uses" in the pro­
posed amendment to ARM 16.20;634{1) (c) is too broad and may 
include uses other than beneficial uses. 

RESPONSE: EPA requires states to protect existing uses in 
their nondegradation requirements, whether or not those exist­
ing uses are designated under the water quality standards for 
a particular water segment. The protection of existing uses 
is a minimum requirement for the preservation of water quality 
under the state nondegradation policy, 

CQMMENT U: "Potential uses" should also be protected under ARM 
16.20.634(1) (C). 

RESPONSE: The rule as proposed for amendment protects poten­
tial uses with the phrase "anticipated uses", as this language 
adopts the statutory language of the state's nondegradation 
policy, Section 75-5-303, MeA. 

CQMKENT 15: Some comaentors challenged the authority of the 
Board to authorize mixing zones and to delegate the function 
of granting mixing zones to the departlllent, as provided by 
amended rule ARM 16.20.634. 

RESPONSE: The authority for the existing rule and proposed 
amendment to ARM 16.20.634 is found in Sections 75-5-201 and 
75-5-301, MCA. 

COMMENT 16: The proposed amendment of ARM 16.20.634 should 
include a requirement that new or increased sources demonstrate 
the necessity of a mixing zone. 

RESPONSE: The proposal was rejected because the suggestion 
that new or increased sources must demonstrate the necessity 
of a mixing zone would involve additional burdens on the regu­
lated public and the agencies with minimal benefits toward the 
goal of protecting and preserving water quality. 

COMMENT 17: The proposed amendment of ARM 16.20.634{2) (c) 
should include the protection of "potential uses" outside the 
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mixing zone, as well as the protection of "existing resident 
aquatic communities" within the mixing zone. 

BESPQHSE: The proposed amendment, as adopted, incorporates the 
suggestion to protect "reasonably anticipated uses" outside the 
mixing zone, but does not include the protection of resident 
aquatic communities within the mixing zone, because to do so 
may effectively eliminate the use of mixing zones. 

COMMENT 18: 
amendment of 
discharges. 

one commentor questioned how 
ARM 16.20.634 would apply to 

the proposed 
ground water 

BESPQNSE: The proposed amendment will not apply to direct 
discharges to ground water but will apply to discharges to 
surface water resulting from ground water discharges. 

CQIIMENT 19: The proposed amendment of ARM 16.20.701(1) (a) (ii) 
does not address how the nondegradation requirements under this 
rule will impact the thermal variance component of the surface 
water quality standards found at ARM 16.20.923. 

BESPQNSE: The proposed changes must be used in a manner 
consistent with all other applicable rules. All industrial 
discharges, including thermal discharges, are subject to 
various treatment requirements through state adoption of 
federal requirements. Restating the treatment requirements 
within the nondegradation rule is unnecessary as the nondegra­
dation rules must be implemented consistently with all other 
requir-ents. 

COJVIENT 20: The term "naturally occurring conditions" should 
be deleted from the proposed amendment of ARM 
16.20.701(1) (a) (ii), because the definition of that term in the 
surface water quality standards includes certain activities of 
man pursuant to ARM 16.20.603(15). The combined effect would 
be to exclude from nondegradation review activities where "all 
reasonable land, soil and water conservation practices have 
been applied". 

BESPQNSE: The definition of "naturally occurring conditions" 
in the water quality standards (ARM 16.20.603(15)) is derived 
from Section 75-5-306(2), MCA. Inclusion of the term in the 
nondegradation rules is consistent with the statutory language 
defining "natural" as a condition which results from "all 
reasonable land, soil, and conservation practices." 

COIIIIENT 21: The term "worse" as used in the proposed amendment 
to ARM 16.20.70l(1)(a)(ii) is too general and open to subjec­
tive interpretation. 

R£SPONSE: ARM 16.20.701(1)(a)(ii), as proposed for adoption, 
has been modified to address the concerns of those commentors 
objecting to the use of the term "worse". 
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COMMENT 22: one commentor suggested that any "detrimental 
change in the resident biological colDlllunities" should be 
specifically listed after the term "oils" under proposed 
amendment of ARM 16.20.701(1) (a) (ii). In addition, the term 
"ecological" should be inserted after the term "occurring" to 
avoid conflicts with nonpoint source requirements. 

RESPONSE: Specific inclusion of "ecological conditions" and 
"resident biological communities" may be considered in later 
revisions to the nondegradation rules with appropriate 
consideration of the impact their inclusion may have on the 
nondegradation requirements. At this point, inclusion of those 
terms in ARM 16.20.701(1) (a) (ii) is not necessary to meet state 
and federal nondegradation requirements. 

CQMMENT 23: Several commentors objected to using the term 
"important" versus "necessary" in the proposed amendment t.o 
ARM 16.20.702(2). In general, the commentors believed that 
"necessary" sets a more stringent standard and is the required 
standard under the state's nondegradation policy, Section 
75-5-303, MCA. 

RESPONSE: Section 75-5-303, MCA, refers to "necessary" 
economic or social development; however, EPA guidance requires 
lUl economic or social analysis based on "important" develop­
ment, as this term is less susceptible to varying degrees of 
interpretation. The term "necessary", although used in the 
state's nondegradation statute, remains undefined and is sub­
ject to agency interpretation. Accordingly, EPA's nondegrada­
tion guidelines suggest that the purpose of requiring a 
social/economic analysis is to determine the importance of the 
proposal in the impacted area. Importance is determined by 
weighing the benefits of the proposed activity against the 
costs of allowing degradation. The amended rule as proposed for 
adoption includes both terms as an acceptable method of 
reconciling statutory language with EPA guidance. 

COMMENT 24: The last sentence of the proposed amendment to ARM 
16.2:). 702 (2) should require that "prior to allowing such 
degradation and every 5th year thereafter, the Board shall 
assure implementation of the highest degree of waste treatment 
then currently available". 

RESPONSE: This proposal is rejected for the following reasons: 
(1) a requirement that all sources are subject to the "highest 
degree" of treatment available ignores the technical and econ­
omic feasibility of the requirement; and (2) neither state 
nor federal law requires the highest degree of treatment under 
the nondegradation policies. 

COMMENT 25: The last sentence in the proposed amendment of ARM 
16.20.702(2) may be interpreted as prohibiting future 
nondegradation petitions. 
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RESPONSE: The intent of the rule is to insure that compliance 
with water quality regulations is being achieved within the 
basin upstream from the activity causing degradation. The rule 
does not prohibit the Board from considering petitions for 
future or concurrent degradation causing activities within the 
buin. 

CQMMENT 26: Amended rule ARK 16.20.702(2) unfairly requires 
compliance with all water quality regulations by all sources 
within the basin upstream from the degradation causing activ­
ity, even though these sources are not under the control of the 
petitioner. Any upstream source opposing a proposal for degra­
dation may effectively prevent the proposal by their noncom­
pliance with the water quality standards and regulations. 

EESPQNSE: The proposed language requiring the compliance of 
all sources within the basin upstream is required by EPA as 
part of the federal requirements for approving state nondegra­
dation programs. A definition of compliance is being consid­
ered that would include sources under either an administrative 
or judicial order. 

CQMMENT 27: The tet'liS "existed or could have existed", "basin 
upstream", and "highest statutory or regulatory requirements" 
are vague and need clarification. 

RESPONSE: Uses that "existed or could have existed" need no 
further clarification. Those uses can be determined on a case­
by-case basis. The intent of requiring compliance with the 
"highest statutory or regulatory requirements" is to insure 
that compliance with all water quality regulations and best 
management practices are currently being achieved within the 
water body impacted by the proposal for degradation. These 
requirements are also applicable to the new proposal. The 
"basin upstream" may be defined at a later rule-making, if 
determined necessary by the department. 

COHMENT 28: The proposed amendment to ARK 16.20. 704 incor­
rectly cites the nondeqradation policy at Section 75-5-301, 
MCA. The correct citation is Section 75-5-303, MCA. 

RESPONSE: The amendment as proposed for adoption includes the 
correct citation as Section 75-5-303, MCA. 

COKMENT 29: The proposed amendment of ARK 16.20.704(1) is an 
attempt to conform the rule to existing practice. The proposed 
amendment should be rejected because it unlawfully allows the 
Board to review and take final action on a nondegradation 
petition prior to the issuance of a permit. 

BESPQNSE: The amendment as proposed for adoption clarifies the 
agencies' interpretation of the existing language in ARM 
16.20.704(1). There is no requirement of state or federal law 
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that prohibits a dete~ination of whether degradation will be 
allowed prior to the issuance of a discharge pe~it. This 
amendment clarifies that, whether or not a discharge pe~it is 
required by the Department of Health and Environmental Scienc­
es, the procedures for submitting a nondeqradation petition to 
the Board are available. 

COMMENT 30: ARM 16.20.704(1) was not approved by EPA and will 
not be approved because EPA rules will not allow states to 
determine nondegradation issues prior to issuing a pe~it. 

RESPQNSE: Sub-chapters 6 and 7 of the ARM were submitted to 
EPA tor approval of the state's nondegradation rules in 1988. 
EPA disapproved portions of those sub-chapters and approved 
without comment the remainder of those rules. ARM 16.20.704(1) 
was among those nondegradation rules approved without comment 
by EPA. In addition, EPA has issued no rule, and arguably has 
no authority, to require states to implement their nondegrada­
tion policies according to certain procedures, such as issuing 
a permit prior to making a decision on nondegradation. 

COMMENT 31: ARM 16.20.704 should require the person petition­
ing for an allowance of degradation to make specific factual 
findings regarding the cost of compliance with the nondegrada­
tion standard and the costs of alternatives. 

RESPONSE: Although the rule in its present form does not 
require the submittal of an analysis of costs for various 
alternatives to treatment, subsection (3) of the rule allows 
the department to request this information from the petitioner. 
The department, in its discretion, will request the amount of 
economic analysis as is necessary for the Board to dete~ine 
whether degradation is justified. 

Certified to the Secretary of state Auaust 31. 1992 
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BEFORE THE FIRE PREVENTION AND INVESTIGATION BUREAU 
OF THE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the a~~endment of 
rule 23.7.105 pertaining to the 
adoption of the Uniform Fire Code, 
International Conference of 
Building Officials and the 1991 
edition of the UFC Standards and 
rule 23.7.110 pertaining to 
correction of MCA cites 

TO: All Interested Persons: 

AMENDED NOTICE OF 
AMENDMENT OF RULE 
23.7.105 AND 
23.7.110. 

1. on June 11, 1992, the Fire Prevention and 
Investigation Bureau published a notice to adopt the 1991 
edition of the Uniform Fire Code and correct 23.7.110 MCA cites 
on page 1202 of the 1992 Mont>Jna .1\.dlninistrative Register, issue 
#11. on August 13, 1992 the Firs Prevention and Investigation 
Bureau published a notice of aJ/iendment on page 1759 of the 
Montana Administrative Register, issue #15. 

2. John MacMaster, Ad.!llinistrative Code Collllllittee, felt 
the stat-ent of rea$onable necessity was not adequate. The 
stat-nt of reasonable necessity is as follows: As new 
materials, technology, methods of construction, safety devices 
and prevention techniques appear, the International Fire Code 
Institute studies, adopts and publishes those changes in the 
Onifora Fire Code. The objective of the Uniform Fire Code is to 
provide cities, counties, states and governmental agencies with 
a set of codes and standards which are correlated to provide the 
safest methods of establishing and impl-anting fire safety. 
The Department is adopting the 1991 OFC so Montana citizens will 
have the benefit of the 110st current and up-to-date codes 
available. 

By: 1t1at..U 
MARC RACICOT, Attorney 

Certified to the Secretary of State'August 31, 1992. 
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BEFORE THE MONTANA LAW ENFORCEMENT ACADEMY 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 23.17.314 
pertaining to physical 
performance requirements for 
the basic course 

NOTICE OF ADOPTION 
FOR AMENDMENT OF RULE 
23.17.314 PHYSICAL 
PERFORMANCE REQUIREMENTS 
FOR THE BASIC COURSE 

TO: All Interested Persons. 

1. On July 16, 1992, the Montana Law Enforcement Academy 
published a notice of proposed amendment to Rule 23.17.314, 
concerning physical performance requirements for the basic course 
at page 1457 of the Montana Administrative Register, Issue Number 
13. 

2. The agency has amended the rules as proposed. 
3. No comments or testimony were received. 

Marc Racicot, Attorney General 
Department of Justice 

L. A -tin . 
~iewer~ 

Certified to the Secretary of state, August 31, 1992 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the amendment 
of a rule governing unemployment 
insurllnce. 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.11.475 PERTAINING 
TO UNEMPLOYMENT INSURANCE 

1. On July 30, 1992 in the Montllna Administrative 
Register, issue number 14, pllgea 1570 through 1572, the 
Department of Labor llnd Industry published a notice of proposed 
llmendment of ARM 24.11.475 regarding the administration of 
unemployment insurance for th~ Stilt& of Montana. 

2. The Depllrtment has aMended rule 24.11.475 as proposed. 

3. The rule was amended to eliminate a too restrictive 
interpretlltion of the rule ·that was eliminating training 
opportunities for those otherwise qualified. 

~to~ 
William E. O'Leary,~unsel 
Rule Revie'Wer 

Mario A. Kicone, Co111111issioner 
DEPAR'l'MENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: t- ::u- r "l..... 

17-9/10/92 Montana Administrative Register 



-2077-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.2.201 relating to 
taxpayer or licensee lists 

TO: All Interested Persons: 

NOTICE OF THE REPEAL of ARM 
42.2.201 relating to taxpayer 
or licensee lists 

1. On July 16, 1992, the Department published notice of 
the proposed repeal of ARM 42.2. 201 relating to taxpayer or 
licensee lists at page 1460 of the 1992 Montana Administrative 
Register, issue no. 13. 

2. No public comments were received regarding these rules. 
3. The Department repeals the rule as proposed. 

ck~~>· CLEO ANDSON 
Rule Reviewer 

c,rtified to Secretary of State August 31, ltt2. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.18.105, 42.18.108 ) 
42.18.111, 42.18.114, ) 
42.18.123, 42.19.102 ) 
42.22.1304 and the REPEAL of ) 
ARM 42.19.101, 42.19.103 ) 
relating to the Montana J 
Appraisal Plan for Residential) 
and Commercial Property ) 

) 

NOTICE OF THE AMENDMENT of 
ARM 42.18.105, 42.18.108, 
42.18.111, 42.18.114, 
42.18.123, 42.19.102, 
42,22.1304 and the REPEAL of 
ARM 42.19.101, 42.19.103 
relating to the Montana 
Appraisal Plan for 
Residential and Commercial 
Property 

TO: All Interested Persons: 
1. On June 11, 1992, the Department published notice of 

the proposed amendment of ARM 42.18.105, 42.18.108, 42.18.111, 
42.18.114, 42.18.123, 42.19.102, 42.22.1304 and the repeal of 
ARM 42.19.101, 42.19.103, relating to the Montana Appraisal Plan 
for Residential and Commercial Property at page 1221 of the 1992 
Montana Administrative Register, issue no. 11. 

2. A Public Hearing was held on July 8, 1992, to consider 
the proposed amendments and repeals. No one appeared to testify 
and no written comments were received. 

3. However, after review of the proposed amendments, the 
department believes that ARM 42.22.1304 should be further 
amended as follows: 

42.22.1304 ·VALUATION OF INDUSTRIAL IMPROVEMENTS 
(1) remains the same. 
(2) If the pxoperty is not listed in the Matshall Walas 

i!;; ~~;;;±~:,;??fx !blt'nt.ti!f,tya,±stJe.7ath!
1 aet!it!e;td n&; E~e 

othet apptoptxate east manuals such as, "Means or "Boechk:" 

ii~Eid@li~It4!4!1{i~~g 
BEST JUDGMENT TO ESTABLISH THE EFFECTIVE AGE BY EXAMINING THE 
CONDITION, DESIRABILITY AND UTILITY OF THE PROPERTY. 

(3) !'he depatbneht apptaiser shall ase his best jadgement 
to establish the effective age condition, d@sirab!liLJ and 
otility of the propet ty. UPON THE DETERMINATION OF THE 
PROPERTY'S EFFECTIVE AGE, IT SHALL BE DEPRECIATED ON AN AGE/LIFE 
BASIS ACCORDING TO THE INTERNAL PROGRAM SCHEDULES OF THE 1992 
MONTANA APPRAISAL MANUAL. 

( 4) tlpoH the determination of the propet ty · s effeeti~e age 

;;~~!!~n9o;?!?tiiW!tk1if£tt;e\if?£~!rif£i5iiiia 
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Service. IF THE REPRODUCTION COST OF THE PROPERTY IS NOT 
LISTED, OR IS NOT ACCURATELY LISTED IN THE 1992 MONTANA 
APPRAISAL MANUAL FOR THE SPECIFIC PROPERTY BEING APPRAISED, THEN 
THE DEPARTMENT MAY USE OTHER APPROPRIATE COST MANUALS SUCH AS 
"MEANS" OR "MARSHALL VALUATION SERVICE" TO OBTAIN THE BEST 
ESTIMATE OF REPRODUCTION COST. THIS REPRODUCTION COST WOULD BE 
DEPRECIATED ON AN AGE/LIFE BASIS TO ARRIVE AT MARKET VALUE FOR 
ASSESSMENT PURPOSES. 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-134 MCA. 

4. The Department is revising this rule to reflect greater 
clarity and to explain the procedure by which the Montana 
Appraisal Manual is used to value industrial property. The 
revisions expla~n the cross check procedure by which industrial 
improvements may be valued allowing for a greater degree of 
accuracy in arriving at the reproduction cost of the 
improvement. They also explain the system by which the 
improvement is depreciated to arrive at market value. 

5. Therefore, the Department adopts the rules with the 

~··~~ ~ ~:Y.L,£04 
EOANERSN ~ IJJD7 

Rule Reviewer 1r o of Revenue 

Certified to Secretary of State August 31, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.10.105 
and 46.10.106 pertaining to 
AFOC disqualification for 
fraud 

NOTICE OF THE AMENDMENT OF 
RULES 46.10.105 AND 
46.10.106 PERTAINING TO 
AFDC DISQUALIFICATION FOR 
FRAUD 

To: All Interested Persons 

1. on July 16, 1992, the Departllent of Social and 
Rehabilitation services published notice of the proposed 
amendment of rules 46.10.105 and 46.10.106 pertaining to AFOC 
disqualification for fraud at page 1464 of the 1992 Montana 
Administrative Register, issue number 13. 

2. The Department ha~ amended rules 46.10.105 and 
46.10.106 as proposed. 

3. No written comments or testimony were received. 

Rule RevJ.ewer DJ.re 
ti 

Certified to the Secretary of State --~A~u~g~u~s~t~31~---------' 1992. 
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VOLUME NO. 44 OPINION NO. 37 

HEALTH - Disclosure of health care information concerning subject 
of HIV-related test; 
HEALTH AND ENVIRONMENTAL SCIENCES, DEPARTMENT OF - Disclosure of 
health care information concerning subject of HIV-related test; 
MONTANA CODE ANNOTATED -Title SO, chapter 16, part S; sections S0-
16-S01 to S0-16-SS3, 50-16-S04(6), S0-16-529(9}, 50-16-1001 to S0-
16-1013, 50-16-1002, S0-16-1003, 50-16-1009(1), (3). 

HELD: A health care provider may release health care 
information about the subject of an HIV-related test, 
including the identity of the subject, to a contact as 
defined by section S0-16-1003, MCA, without the subject's 
authorization, only when the health care provider 
"reasonably believes" that that disclosure will avoid or 
minimize an imminent danger to the health or safety of 
the contact or another individual. 

August 18, 1992 

James c. Nelson 
Glacier County Attorney 
P.O. Box 428 
Cut Bank MT 59427-0428 

Dear Mr. Nelson: 

You have requested my opinion concerning the following question: 

What type of information may a health care provider 
release to a contact about a subject of an HIV-related 
test, without the subject's authorization? 

Your question concerns the apparent conflict in the statutes about 
the type of information a health care provider may disclose to a 
contact of the subject of an HIV-related test without the subject's 
authori%ation. Specifically, the conflict appears to occur between 
section 50-16-S29(9), MCA, of the Uniform Health care Information 
Act and section 50-16-1009(3), MCA, of the AIDS Prevention Act. 
Section S0-16-529(9), MCA, suggests that a health care provider 
may, under certain conditions, disclose the identity of the subject 
of an HIV-related test, whereas under section S0-16-1009(3), MCA, 
a health care provider may notify contacts about the possibility 
of exposure to HIV under certain circumstances, but is not 
authorized to disclose the identity of the subject. The apparent 
conflict, however, is eliminated by the specific incorporation of 
section 50-16-529(9), MCA, by subsection (1) of section 50-16-
1009, MCA, which provides that a subject's identity may be 
disclosed to the extent allowed under the Uniform Health Care 
Information Act, Tit. so, ch. 16, pt. S, MCA. 
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These two acts, the Uniform Health care Information Act ("the 
Information Act") , and the AIDS Prevention Act ("the Prevention 
Act") focus on different subjects. The Legislature enacted the 
Information Act, SS 50-16-501 to 553, MCA, in 1987. The 
Information Act addresses the confidentiality of a person's health 
care information, but also recognizes that under certain conditions 
the information may be disclosed. Under the Information Act, 
"health care information" is defined as "any information, whether 
oral or recorded in any form or medium, that identifies or can 
readily be associated with the identity of a patient and relates 
to the patient's health care. The term includes any record of 
disclosures of health care information." S 50-16-504(6), MCA. 
Section 50-16-529 of the Information Act addresses under what 
circumstances a health care provider may disclose health care 
information without a patient's authorization. During the 1991 
legislative session, the Legislature amended this section by 
inserting subsection (9) as fallows: 

A health care provider may disclose health care 
information about a patient without the patient's 
authorization, to the extent a recipient ~ to know 
the information, if the disclosure is: 

(9) to any contact, as defined in 50-16-1003, if the 
health care provider reasonablY believes that disclosure 
will avoid or minimize an imminent danger to the health 
or safety of the contact or any ather individual. 
(Emphasis added.] 

5 50-16-529(9), MCA. 

The disclosure under section 50-16-529, MCA, is based upon a 
recipient's need to know. When enacting subsection ( 9) the 
Legislature specifically stated: ''This langua.ge is based an the 
need to know. If the health ca.re provider reasonably believes that 
disclosure will avoid or minimize an eminent (sic] danger to health 
or safety of the contact or another individual (sic]. This allows 
for the disclosure of results without the patients [sic] 
authorization." Minutes of Senate Public Health, Welfare & Safety 
Committee hearing on H.B. 917, March 20, 1991, at 6 (statement by 
Rep. Howard Toole). Thus, under the Information Act, before a 
health care provider may disclose health care information about a 
person, which includes the person's identity, the health care 
provider must "reasonably believe" that disclosure will avoid or 
minimize an imminent danger to the health or safety of another 
person. It should be noted though, that this language allows 
disclosure of this information to a contact only, as defined by 
section 50-16-1003(2), MCA, and not a potential contact. Further, 
this information does not compel a health care provider to release 
the subject's identity. Rather, a health care provider must 
deter~~~ine what information a contact nee<:ls to know, and in the 
majority of situations it would seem that a contact does not need 
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to know the identity of the subject, but only that he or she bas 
been exposed to the HIV virus. Thus, many circumstances may exist 
when a health care provider does not need to include disclosure of 
a subject's identity in order to avoid or minimize an imminent 
danger to the health or safety of another person. 

The Prevention Act, SS 50-16-1001 to 1013, MCA, was enacted in 1989 
to help in preventing the transmission of the HIV virus by 
educating those who are infected or are at risk through testing and 
counseling. S 50-16-1002(1), MCA. Section 50-16-1009, MCA, of the 
Prevention Act addresses the confidentiality of records, 
notification of contacts and penalties for unlawful disclosures. 
In 1991, the Legislature amended this act by inserting subsections 
(2) and (4). Subsection (2) addresses when a governmental official 
may disclose a patient•s identity under the Government Health Care 
Information Act, and subsection (4) addresses the penalties for a 
person who unlawfully discloses confidential health care 
information. The Legislature also slightly modified subsections 
(1) and (3), the subsections that pertain to your question. These 
subsections provide: 

(1) Except as provided in subsection 1llL a person may 
not disclose or be compelled to disclose the identity of 
a subject of an HIV-related test or the results of a test 
in a manner that permits identification of the subject 
of the test, except to the extent allowed under the 
Uniform Health Care Information Act, Title 50, chapter 
16, part 5. 

(3) If a health care provider informs the subject of an 
HIV-related test that the results are positive, the 
provider shall encourage the subject to notify persons 
~~potential contacts. If the subject is unable or 
unwilling to notify all contacts, the health care 
provider may ask the subject to disclose voluntarily the 
identities of the contacts and to authorize notification 
of those contacts by a health care provider. A 
notification may state only that the contact may have 
been exposed to HIV and may not include the time or place 
of possible exposure or the identity of the subject of 
the test. (Emphasis indicates the 1991 amendments.] 

S 50-16-1009(1), (3), MCA. •·contact" means 

(a) an individual identified by the subject of an HIV­
related test as a past or present sexual partner or as 
a person with whom the subject has shared hypodermic 
needles or syringes; or 

(b) any other person who has been exposed to the test 
subject in a manner, voluntary or involuntary, that may 
allow HIV transmission in accordance with modes of 
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transmission recognized by the centers for disease 
control of the United States public health service. 

S 50-16-1003(2), MCA. 

After reviewing both of these acts, I conclude that under section 
50-16-1009(3), MCA, a health care provider shall encourage the 
subject to notify persons who are potential contacts or, if the 
subject is unable or unwilling to notify all contacts, the health 
care provider may ask the subject to disclose voluntarily the 
identity of each contact and to authorize that he or she be 
notified. The notification may only state that the contact may 
have been exposed to HIV, and the health care provider may not 
expose the identity of the subject of the HIV-related test. 
However, if the specific requireffients of section 50-16-529(9), MCA, 
are met, i.e., if the health.:;;,.;;:;: p~·-.,;.;.der reasonably believes that 
disclosure will avoid or minlmiza .. " launinent danger to the health 
or safety of the contact or "nc·a,.,.:- individual, theil the health 
care provider may release h'-'i.i.:. ~l• ...;,t;;.e ir,formation, including the 
identity of the subject to a contact. S 50-16-1009(1), MCA. 

THEREFORE, IT IS MY OPINION: 

A health care provide;: u•"Y :cel<>a.se health c.::re information 
about the subject of an n:v-related test, including the 
identity of the subject, to d contact as defined by section 
50-16-1003, MCA, without I-he subject's authorization, only 
when the health care provider "reasonably believes" that that 
disclosure will avoid or minimize an imminent danger to the 
health or safety of the contact or another individual. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 38 

CLERKS - Collection and distribution of fees and authentication 
requirements for filing foreign judgment under Uniform 
Enforcement of Foreign Judgments Act; 
FEES - Collection and distribution of fees for filing foreign 
judgment under Uniform Enforcement of Foreign Judgments Act; 
JUDGMENTS - Authentication requirements for filing foreign 
judgment under Uniform Enforcement of Foreign Judgments Act; 
MONTANA CODE ANNOTATED- Sections 3-5-501(4), 3-5-507, 3-5-508, 
25-1-201(1), (2), 25-9-301 to 25-9-303, 25-9-501 to 25-9-508, 
25-9-502, 25-9-503, 25-9-506; 
MONTANA RULES OF CIVIL PROCEDURE - Rules 44, 58; 
OPINIONS OF THE ATl'ORNEY GENERAL - 44 Op. Att'y Gen. No. 15 
( 1991); 
UNITED STATES CODE - 28 U.S.C. S 1738; 
UNITED STATES CONSTITUTION - Article IV, section 1. 

HELD: 1. The clerk of court should collect a fee of $60 at the 
time a foreign judgment is filed pursuant to the 
Uniform Enforcement of Foreign Judgments Act. 

2. The clerk of court should distribute the fees 
collected at the filing of a foreign judgment under 
the Uniform Enforcement of Foreign Judgments Act in 
accordance with the requirements of section 25-1-
201(2), MCA. 

3. A foreign judgment filed under the Uniform Enforcement 
of Foreign Judgments Act must be authenticated in 
accordance with the provisions of Rule 44(a)'(l), Mont. 
R. Civ. P. 

Mike McGrath 
Lewis and Clark County Attorney 
county courthouse 
228 Broadway 
Helena MT 59623 

Dear Mr. McGrath: 

August 19, 1992 

You have requested my opinion on three questions concerning 
foreign judgments: 

1. What fees are required by statute to be collected 
by the clerk of court in connection with the 
filing of a foreign judgment under the Uniform 
Enforcement of Foreign Judgments Act? 
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2. How should the clerk of court c:Hstribute the fees 
collected in connection with the filing of a 
foreign judgment? 

3. What authentication should the clerk of court 
require before accepting a foreign judgment for 
filing? 

The Montana Legislature enacted the Montana Uniform EnforceGent 
of Foreign Judgments Act in 1989, joining 40 other states in 
adopting the Revised Uniform Enforcement of Foreign Judgments 
Act which was approved by the National Conference of 
Commissioners on Uniform state Laws and the American Bar 
Association in 1964. The 1964 revision of the model act 
provides the enacting states with a speedy and economical method 
of meeting the federal constitutional requirement of giving full 
faith and credit to the judgments of courts of other states. 
U.S. Canst. Art. IV, S 1. It is also intended to relieve 
creditors and debtors of the additional cost and harassment of 
further litigation which would otherwise be incident to the 
enforcement of a foreign judgment. ~ ~ ~nforcement 21 
Foreiqn Judgments Act 1964 Revised Act Prefatory Note, 13 U.L.A. 
150 ( 1986) . 

Montana's version of the revised model act, which is codified 
at sections 25-9-501 to 508, MCA, provides a procedure for the 
filing of a foreign judgment with the clerk of the district 
court and requires the clerk to treat the foreign judgment in 
the saGe manner as a judgment of the district court. If a 
judgment creditor utilizes this procedure, the creditor need not 
bring a separate action or special proceeding under section 26-
3-203, MCA, to enforce the judgment in Montana. ~ 44 op. 
Att'y Gen. No. 15 (1991). 

Section 25-9-506, MCA, establishes the fees for judgments filed 
under the Uniform Enforcement of Foreign Judgments Act: 

Any person filing a foreign judgment shall pay to the 
clerk of court a fee of $60. Fees for docketing, 
transcription, or other enforcement proceedings must 
be as provided for judgments of the district court. 

The clerk of court is thus required to collect a fee of $60 upon 
the filing of a foreign judgment under the Uniform Enforcement 
of Foreign Judgments Act. As indicated in your letter of 
inquiry, however, there remains a question as to what additional 
fees, if any, should be collected at the time the judgment is 
filed. Section 2S~l-20l(l)(C), MCA, requires the clerk of court 
to collect a $35 fee from the prevailing party "on the entry of 
judgment." Section 25-1-:lOl(l)(h), MCA, requires the clerk to 
collect a $25 fee for "filing and docketing a transcript of 
judgment or abstract of judgment from all other courts." The 
clerk of court has asked whether either of these statutory 
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provisions applies when a foreign judgment is filed under the 
Uniform Enforcement of Foreign Judgments Act. 

The second sentence of section 25-9-506, MCA, adopts in relevant 
part the suggested language from the revised model act, 
requiring collection of fees "for docketing, transcription, or 
other enforcement proceedings ... as provided for judgments of 
the district court." Since section 25-1-201, MCA, does not 
specifically provide for the collection of fees for "docketing" 
and "transcription" of district court judgments, the question 
of additional fees turns on whether any of the acts for which 
the clerk of court is required by the statute to collect a fee 
comes within the meaning of "other enforcement proceedings." 

The Montana Supreme court has long accepted the rule of 
statutory construction known as ejusdem generis, which "requires 
that general terms appearing in a statute in connection with 
specific terms are to be given meaning and effect only to the 
extent that the general terms suggest items similar to those 
designated by specific terms." ~ 21 Chouteau Y..:. Qtt of 
~ ~. 181 Mont. 123, 592 P.2d 504 (1979), quoting~ 
~McFarland, 500 P.2d 1244, 1248 (Wash. 1972); ~ AlAQ ~ 
y.,_ Sullivpn, 127 Mont. 374, 265 P.2d 203 (1954). Under this 
rule of construction, the term "other enforcement proceedings" 
in section 25-9-506, MCA 1 should be viewed as including those 
clerical acts, similar to the docketing and the transcription 
of a judgment, which are performed in furtherance of the 
enforcement of the judgment. 

The clerk of the district court has a general duty to "enter all 
orders, judgments 1 and decrees proper to be entered. " _an S 3-
5-501(4) 1 MCA; Rule 58, Mont. R. Civ. P. The clerk is required 
to keep a judgment book in which judgments must be entered. 
S 3-5-507, MCA. The clerk is also required to maintain a docket 
in which information about judgments is entered and made 
available to the public for inspection. S 3-5-508, MCA. 
Immediately after the entry of a judgment in the judgment book, 
the clerk is required to make the proper entries of the judgment 
under appropriate heads in the docket; from the time the 
judgment is thus docketed, it becomes a lien upon the nonexempt 
real property of the judgment debtor located in the county. 
S 25-9-301, MCA. 

The mere rendition of a judgment by a district court creates no 
lien upon the judgment debtor's real property; rather 1 the 
judgment does not become a lien until it is entered on the 
judgment docket. see Wyman Y..:. Jensen, 26 Mont. 227, 67 P. 114 
(1902); Sklower Y..:. Abbott, 19 Mont. 2281 47 P. 901 (1897). Once 
the judgment has been entered and docketed by the clerk of 
court, the judgment creditor may utilize the enforcement methods 
and procedures available under Title 25, chapters 13, 14, and 
15 1 MCA. 
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A copy of any foreign judgment authenticated in 
accordance with an act of congress or the statutes of 
this state may be filed in the office of the clerk of 
any district court of this state. The clerk shall 
treat the foreign judgment in the same manner as a 
judgment of a district court of this state. A 
judgment so filed has the same effect and is subject 
to the same procedures, defenses, and proceedings for 
reopening, vacating, or staying as a judgment of a 
district court of this state and may be enforced or 
satisfied in like manner. 

The plain language of this statute, adopted from the revised 
model act, has been held to mean that a foreign judgment is to 
be treated as if it were rendered in the state of filing for 
purposes of enforcement. ~ ~ Qenver Mortgage Investors 
~ ~. 692 P.2d 1358, 1359 (Okla. 1984). However, the filing 
of an authenticated copy of a foreign judgment under the Uniform 
Enforcement of Foreign Judgments Act is not viewed as the 
institution of a separate action; rather, the filing of such a 
document is a step designed to convert the foreign jud~ent into 
a domestic judgment capable of being enforced through the 
judicial processes of the state and is "the equivalent of the 
entry of an original judgment by the dolllestic court." ~ 
~Gibson, 754 P.2d 783, 785 (Colo. Ct. App. 1988). 

Thus the $60 fee paid at the time of filing is not a "filing 
fee" in the sAllie sense as is the fee paid at the commencement 
of an action or the appearance of a defendant. ~ S 25-l-
201(l)(a), (b), MCA. If the filing of a foreign judgment is the 
equivalent of the entry of a domestic judgment, then the $60 fee 
may properly be viewed as replacing the $35 fee collected on the 
entry of judgment from the prevailing party. S 25-1-20l(l)(c), 
MCA. The clerk should not collect an additional $35 at the time 
of filing. In addition, the clerk should not collect the $25 
fee required by section 25-l-20l(l)(h), MCA, since the 
authenticated copy of the foreign judgment which must be filed 
to utilize the simplified procedures of the unifox. act is not 
"a transcript of judgment or abstract of judgment." .SUSS 25-
9-302, 25-9-303, MCA; ~~Gibson, ~; HY!l ~Buffalo 
Federal Savings i 12An1 661 P.2d 1049 (Wyo. 1983). 

Once the foreign judgment has been properly f!le~,pursuant to 
section 25-9-503, MCA, the clerk is required to treat the 
foreign judgment as e domeatic judgment end shoul~ collect the 
$5 fee for issuing an execution or order of sale on a 
foreclosure of a lien (S 25-1-201(1)(i), MCA) as well as any 
other fees for services requested by the judgment creditor in 
the enforcement of the judgment. 
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Your second question concerns the distribution of the $60 fee 
collected by the clerk at the time of filing. The question is 
answered by reference to section 25-1-201(2), MCA, which 
provides: 

Except as provided in subsections (3) through (8), 32\ 
of all fees collected by the clerk of the district 
court must be deposited in and credited to the 
district court fund. If no district court fund 
exists, that portion of the fees must be deposited in 
the general fund for district court operations. The 
remaining portion of the fees must be remitted to the 
state to be deposited as provided in 19-5-404. 

I have reviewed the exceptions set forth in subsections ( 3) 
through (8) of section 25-1-201, MCA, including subsection 
(5)(a)(iii), and do not find any that would apply to the $60 
fee. Therefore, the fee should be distributed by the clerk in 
accordance with the provisions of subsection (2) of section 25-
1-201, MCA. 

The answer to your third question concerning the authentication 
neceesary for filing a foreign judgment requires an 
interpretation of Rule 44 (a) of the Montana Rules of Civil 
Procedure. I agree that this procedural rule, which governs the 
authentication necessary to prove an official record in court 
proceedings, is the proper guide for determining the sufficiency 
of the authentication of a foreign judgment filed pursuant to 
section 25-9-503, MCA. 

Rule 44(a) is divided into two subsections, each with different 
requirements for authentication of official records. Although 
subsection (1) of Rule 44(a) is entitled "D0111estic" and 
subsection (2) is entitled "'Foreign," I find that subsection (1) 
applies and sets forth the appropriate requirements for 
authentication of a foreign judgment filed under the Uniform 
Enforcement of Foreign Judgments Act. 

A "foreign•· judgment is defined by the unifora act as "a 
judgment, decree, or order of a court of the United States or 
of any other court which is entitled to full faith and credit 
in this state. •• S 25-9-502, MCA. As I noted in 44 Op. Att'y 
Gen. No. 15 (1991), it is generally agreed that judgments of 
foreign countries are not entitled to full faith and credit and 
cannot be registered under the Uniform Enforcement of Foreign 
Judgments Act. Subsection ( 2) of Rule 44 (a) applies by its 
terms to official records of foreign countries, whereas 
subsection ( 1) includes within the heading "Domestic" all 
official records kept in other states and possessions of the 
United States. Such judgments from other states and possessions 
are given full faith and credit under the Constitution of the 
United States, Art. IV, S 1, and 28 U.S.C. S 1738. The term 
"foreign" thus has a different meaning as it is used in Rule 
44(a), and subsection (1) rather than subsection (2) of the rule 
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is the proper source of the authentication requirements in 
question here. 

Rule 44(a)(1), Mont. R. Civ. P., provides in pertinent part: 

An official record kept within the United States, or 
any state ... may be evidenced ... by a copy attested 
by the officer having the legal custody of the record, 
or by the officer's deputy, and accompanied by a 
certificate that such officer has the custody. The 
certificate may be made by a judge of a court of 
record of the district or political subdivision in 
which the record is kept, authenticated by the seal 
of the court, or may be made by any public officer 
having a seal of office and having official duties in 
the district or political subdivision in which the 
record is kept, authenticated by the seal of the 
officer's office. 

This rule permits authentication of an attested copy of the 
judgment either by a judge of a court of record or by a 
qualified public officer. 

THEREFORE, IT IS MY OPINION: 

1. The clerk of court should collect a fee of $60 at the 
time a foreign judgment is filed pursuant to the 
Uniform Enforcement of Foreign Judgments Act. 

2. The clerk of court should distribute the fees 
collected at the filing of a foreign judgment under 
the Uniform Enforcement of Foreign Judgments Act in 
accordance with the requirements of section 25-1-
201(2), MCA. 

3. A foreign judgment filed under the Uniform Enforcement 
of Foreign Judgments Act must be authenticated in 
accordance with the provisions of Rule 44(a)(1), Mont. 
R. Civ. P. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 39 

LICENSES, PROFESSIONAL AND OCCUPATIONAL - License required for 
persons working in "field of plumbing"; 
MONTANA CODE ANNOTATED Sections 37-69-101(3), (4), (7), 
37-69-301; 
OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 12 
( 1991). 

HELD: The City of Billings may not allow public utility 
contractors to install water service lines which 
extend from the public water main to a point either 
within the boundaries of the private property or 
within 20 feet from any foundation wall of the 
premises, whichever distance is shorter as measured 
from the foundation wall, or wastewater service lines 
which extend from the public sewer main to a point 
within 2 feet from any foundation wall of the 
premises, unless the public utility contractor also 
has a plumber's license issued by the state. 

August 27, 1992 

Jim Nugent 
Missoula City Attorney 
435 Ryman 
Missoula MT 59802-4297 

Dear Mr. Nugent: 

on behalf of the City of Missoula you have asked for an opinion 
clarifying the first holding in 44 Op. Att'y Gen. No. 12 (1991) 
which reads as follows: 

The City of Billings may not allow public utility 
contractors to install water and wastewater service 
lines which extend from the public water or sewer a~ain 
to a point within the boundaries of the private 
property or within 20 feet from any foundation wall 
of the private residence, unless the public utility 
contractor also has a plumber's license issued by the 
state. 

Your request for :::larification centers on the fact that the 
above holding does not acknowledge the difference between the 
statutory distance restriction for work on plumbing systems and 
the statutory distance restriction for work on drainage systems. 
The holding referenced above addressed only the statutory 
distance restriction tor plumbing systems. Your concern is 
well-taken. Therefore, this opinion is issued for the purpose 
of clarifying the first holding of 44 Op. Att'y Gen. No. 12. 
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The holding, as written, addresses those particular instances 
when public utility contractors, licensed by the City of 
Billings, must have a state-issued plumber's license. Montana 
law provides that 

[a)ny person working at the field of plumbing in any 
incorporated city, town, or in any other area served 
by a public water supply or a public sewer system in 
this state, either as a master plumber or as a 
journeyman plumber, or who while working at the field 
of plumbing shall connect plumbing to or disconnect 
plumbing from a public water supply or public sewer 
system shall first secure a state license as 
hereinafter provided. 

s 37-69-301, MeA. Of importance to this opinion is the 
licensure requirement for those persons "who l!:!h.1.l!t working at 
~ ~ Qf plumPing shall connect plumbing to or disconnect 
plumbing from a public water supply or public sewer system." 
(Emphasis added.) Work in the "field of plumbing" includes any 
work having to do with the installation, removal, alteration, 
or repair of plumbing and drainage systems. S 37-69-101(4), 
MCA. These two specific systems are defined as follows: 

( 3) ""Drainage system" means all the piping inside the 
walls of a building that conveys sewage or other 
liquid wastes outside the building to the building 
sewer but that does not extend more than 2 feet 
outside the building way [sic). 

( 7) (a J Except as provided in subsection ( 7) (b) , 
"plumbing system" means all potable water supply and 
distribution pipes, plumbing fixtures and traps, 
drainage and vent pipes, and building drains, 
including their respective joints and connections, 
devices, receptacles, and appurtenances within the 
property lines of any premises, up to 20 feet beyond 
the building foundation line, and includes potable 
water piping, water heaters, and vents for the 
premises. 

(b) As defined in subsection (7)(a), "plumbing 
system" does not include water services installed and 
maintained by water districts or water user 
associations in which water service is installed by 
any qualified person appointed or hired by the 
administrative authority of the water system. 

S 37-69-101(3), (7), MCA. The distance requirements for these 
two systems are critical to a determination of whether a 
plumber • s license is required for the p•rticular work being 
performed. Work done on a public water supply or public sewer 
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system which does not include work falling within the statutory 
distances for plumbing or drainage systems does not require a 
state-issued plumber's licen111e •. 

THEREFORE, IT IS MY OPINION that holding No. l of 44 Op. Att'y 
Gen. No. 12 should be clarified as follows: 

The City of Billings may not allow public utility 
contractors to install water service lines which extend 
from the public water main to a point either within the 
boundaries of the private property or within 20 feet from 
any foundation wall of the premises, whichever distance is 
shorter as measured from the foundation wall, or wastewater 
service lines which extend from the public sewer main to 
a point within 2 feet from any foundation wall of the 
premises, unless the public utility contractor also has a 
plumber's license issued by the state. 

Sincerely, 

~ .. J1v-~ 
MARC RACICOT 
Attorney General 
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NOTICE OF fUNCTIONS OF apMINISTJAnYE CODE COJVIITTEE 

The Adlniniat:rative Code co-ittee reviews all proposals for 

adoption of new rules, amendment or repeal of exiatinq rule& 

filed with the secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue O~ersight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to :request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Reaolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear befol"e it ol" to send it written 

statements in order to bring to the committee's attention any 

difficulties with the existing Ol" proposed rules. The addreas 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: b¢1inistratiye Bules of Montana <AIM} is a 
looseleaf compilation by depart .. nt of all rules 
of state departments and attach.:! boards 
presently in effect, except rules adopted up to 
three months previously. 

Hootana A¢ministratiye Register <KARl is a soft 
back, bound publication, is11ued twice-llliOnthly, 
containing no~ices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General •s Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of tbe preceding register. 

Qse of the A¢ministratiye Bules of Montana <AR!U; 

Known 
Subject 
Matter 

Statute 
Nlllllber and 
Department 

1. Consult ARK topical index. 
Update the rule by checking the accu.ulative 
table and the table of contents in the last 
Montana Administrative R~ister issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corre$ponding ARM rule nu.bars. 
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The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ,UIJI., 'l'he ARM is up4ated through June 30, 1992. 
This table includes those rules adopted during the period 
July 1, 1992 through September 30, 1992 and any proposed rule 
action that is pending during the past 6 month period. (A 
notice of adoption IIIWit be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARK updated through June 30, 1992, this 
table and tba table of contents of this issue of the MAR. 

This table indicates the department uaae, title number, rule 
numbers il:l ascending order, catcl:Jphrue or the subject matter of 
the rule and the page number at which tba action is published in 
the 1992 Montana Administrative Register. 

AmmrtS'l'JATIOI. Department of. Title 2 

2.21.619 
2.21.803 
2.21.908 

and other rules - Holidays, p. 351, 1004 
and other rule - Sick Leave Fund, p. 353, 1005 
and other rules - Diaability and Maternity Leave • 
Sick L-v• - Parental L-ve for State Employees, 
p. 827 

2.21.5007 Reduction il:l work Porce, p. 719 
2.21.6607 and other rules • a.cord Keeping, p. 2516, 1232 
(Public Bmployees' litatir.aent Board) 
2.43.431 PUrchase of ~litary Service il:l the Sheriffs' 

Retirement Syst .. , p. 466, 1132 
(State Compensation aatual InsurllllCe Pund.) 
I and other xules - Ccmstruction Industry Premium 

I·XVII 

Credit ~ - Classificaticma ancl Bstablillhlllent of 
Pr~um litatee, p. 257, 907 
Organill!aticm of the State Fund - Public Participation 
- Board Meetings - Bstablisbaent of Premium Rates, 
p. 2521, 300, 907 

AG&Ict!LTUBI· Departmst of. Title 4 

4.5.109 and other :rule Reporting Proce4Ures Pield 
Evaluations - Council AppoinbMllt.ll for the Noxious 
Weed Trust Pond, p. 1440, 1861 
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STATI AppiTOR. Title 6 

I·III Rules Impl-ting the Second Tier of the Limited 
Offering Bxemption, p. 354, 1006 

COIQCIICI. pwpart;mont of. Title 8 

(Board of 
I 
I·II 

(Board of 
8.6.407 
(Board of 
8.12.601 

(Board of 
8.17.501 
8.17.808 

(Board of 
8.20.401 

(Board of 
8.22.601 

8.22.710 

(Board of 
8.24.409 
(Board of 
8.28.402 

8.28.1505 
(Board of 
I 
(Board of 
I 
8.39.502 

(Board of 
8.40.404 

~ter.aative Health Care) 
Licensing by Bxam for Midwives, p. 1282 
Hew Rules Pertaining to the Practice of ~ternative 
B .. lth Care, p. 105, 555 

Architects) 
Bzaainations, p. 721, 1468 

Chiropractors) 
and other rules - Applications Bzaaina.tion 
Unprofessional conduct • Definitions, p. 1542 

Dentistry) 
Pee Schedule, p. 725, 1469 
and other rule - Prior Baf.rral for Partial Dentures 
- Insert ~iate Dentures, p. 723, 1177 

Bearing Aid DiiiPex~t~ers) 
and other rules - Traineeahip iequiramenta • Peea -
Record Retention • UDethical Conduct • Complaints -
Diaoiplina:ry Actions Testing Prooedurea 
Continuing Bduoationa.l Requir-ts · Notification -
Definitions - Porms of Billa of Sale - Contracts and 
Purobase Agreements - Inactive Status, p. 1284 

Horae Raoingl 
and other rules General Provisiona iaoing 
Secretary - Veterinarians - General Requireaents -
General Rules - Duties of the Licensee - Breakage, 
Minus Pools and Co.misaiona, p. 1077, 1605, 1862 
and other rules • Trainers • General iequir-ts -
Bxaota Betting • lequir-ta of Licensee • Piolt (H) 
Wagering, p. 1786, 315 

Landscape Arch.1 t.ctal 
Pee Sohedule, p. 265, 912 

Kedioal B:xaahlera) 
and other rules • Defiaiticma - Applioations - •­
and a.n-1• • R .. otivation of Inactive or Inactive 
Retired Licenses - Verifications - Pees, p. 356, 1607 
Pees, p. 1784 

Occupational Therapist&) 
Therapeutic Devices, p. 1, 1008 

OUtfitters) 
Safety Provisions, p. 2539, 439 
and other rules Licensure Qualifications 
Applications len--.ls Transfer of License, 
p. 1292 

Pha:z:macy) 
and other rules · Pee Sc:bedule • Wholesale Drug 
Distributors Licensing, p. 1178, 1754 
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(Board of 
I·III 
(Board of 
8.50.424 

(Board of 
I-III 
(Board of 
8.54.402 

8.54.904 

(Board of 
8.56.608 
(Board of 
8,57.406 
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and other rules - Pees 
p. 267, 831, 1608 

Physical Therapy Bzaminersl 
Use of Topieal lledieations, p. 174, 789 

Private Security Patrol Officers and Investigators) 
and other rules Temporary Bllllployment without 
Identification - Type of Sid-rm - Regulations of 
Uniform, p. 178, 1236 

Payeholo!Jistsl 
Continuing Education Requirements, p. 2541, 558 

Public Accountants) 
and other rules Examiaations Education 
Requirements - Pees, p. 1184 
and other rules Reports Alternatives and 
Exemptions - Reviews and Enforcement, p. 1191 

Radiologic Technologists) 
Renewals, p. 180, 792 

Real Bstate Appraisers) 
and other rules - Course Requirements - Pees -
Complaint Process Reciprocity License and 
Certificate Upgrade and Dowugrade, p. 1082, 1612 

(Board of Realty Regulation) 
8.58.40U. Application for License • Salesperson and Broker, 

(Board of 
I·XXII 
(Board of 
8.60.406 

p. 1545 
Respiratory Care Practitioners) 

Respiratory Care Practitioners, p. 272, 913 
Sanitarians) 

and other rules • Blllpl()}'lllel1t Responsibilities 
Registration Certificates - R.en-ls and Pees 
Continuin!J Bducation Sanitarian-In-Training 
:a:u.rira-ntal S&Jlitation, p. 360, 1613 

(Board of Speech-L&Dgaa!Je Pathologists and AUdiologists) 
8. 62.402 and other rules Definitions Supervisor 

Responsibility - Schedule of Supervision - »on­
Allowable Functions of Speech Aides • Functions of 
AUdiology Aides, p. 1295 

(Board of Pass-.ger TX'-Y Safety) 
8. 63.501 and other %Ule - USI Stan4ard - Pee and Assessment 

8.63.519 
(Building 
8.70.101 

(Financial 
I 
8.80.307 

Schedule, p. 577 
Pee and Assesa.ent Schedule, p. 182, 793 

Codes Bureau) 
and other rules - Inccn::poration by Reference of Codes 
and Standards, p. 111, 1133, 1351 
Division) 
Credit Unions, p. 1786 
Dollar Amounts to Which COJ:lSUIH1' Loan R.atea Are to be 
Applied, p. 968, 1353 

(Board of Kilk Control) 
8.86.301 R.e!Julating the Calculation of the Price of Class II 

and III Milk Paid to Milk Producers Bach JII:Blth, 
p. 1788 
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8.86.301 P~iciDg Rulea - C1aaa I Wholeaa1e P~icea, p. 1194 
8.86.301 and othe~ ~lea - Claaa I Wholeaale Pricea - Quote 

Rulea, p. 3, 563 
(Boa~d of County P~i:a.ting) 
8.91.101 and oth~ ~le - Organization of the Board - Official 

Publication• and Legal AdvertiaiDg, p. 184, 1012 
(Local Gover.aee:a.t Aaaiatance Diviaio:a.) 
I Adminiatratio:a. of the 1992 Pe~al C~ity 

Development Block Grant Program, p. 14, 440 
8.94.4001 and othe~ ~lea - Illlpl-tation of the State Single 

Audit Act Crit~ia for the Selection of an 
I:a.depe:a.de:a.t Accountant/Auditor Criteria for 
Bxecuti:a.g a Contract with an Independent Accountant/ 
Auditor - Audit and Reporting Standard&, p. 727, 1354 

(Board of I:a.veatme:a.ta) 
8.97.1410 and other ~lea - C~cial and ~lti·Pamily Loan 

P~ogr- - General Requir..-ta - Tu.a and Loan 
Liaita - Off~ing aa.ckliat - Inve.t:aent Policy, 
Criteria and Preferena .. Intere.t - Incentive to 
Financial Inatitution for s.all Buai:a.eaa Loan 
Participation, p. 2546, 1014, 1470 

I-:U:I and o~ ~lea - Municipal Pi:a.ance Conaolidat:l.on Act 
- Rulea Illlpl-tiDsr the Ili1TBllC.U' Program, p. 1715 

(Science and Tec!mology D.,.lapment Board) 
I-V Seed capital Project Loana to Venture Capital 

Companies, p. 1791 
8.122.604 Application Procedurea for a Seed. capital Technology 

Loan - Board Action, p. 119, 918 

IDQCATIQI. Title 10 

(Sup~iDte:a.dent of Public InatructiOD) 
10.10.301 and other rulea - ll.egulu: and Special Bc!Dcat:I.Oil 

Tuition, p. 832, 1365 
10.10.301 and other ~lea - Special Accounting Practic .. , 

p. 2334, 209, 1238 
10.16.1108 and other rulea 

Procedurea, p. 1442 
Special Bdllcatio:a. CcmplaiDt 

10.16.1705 Superriaora of Special Education Teachers, p. 1970, 

10.20.202 
10.22.104 
10.41.101 

2550, 1360 
Foundation Paya.nta, p. 1447 
Spending and :Reaerve Liaita, p. 1449 
a.ud other ~lea - Vocational B4ucatio:a. General Rulea, 
p. 1795 

10.44.102 a.ud other rulea 
p. 970, 1756 

- vo-Bd Weighted Coat Funding, 

10.44.201 and other rulea - Seco:a.dal:y Vocational Bducat:l.o:a. 
P~ogram Requi~ta, p. 1725 

(Board of Publ:l.c lktue.tion) 
10.5l.l0fo and other rule • Jlupaoa:l.h:l.lity Aaa:l.g:a.ed by Statute -

Board Staff, p. 1451 
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10.55.601 Accreditation Standards: Procedures, p. 839, 1471 
10.55. 703 and other rules Certification and Dutiea of 

Building Level ~nietratora ~niatrative 
Personnel, p. 280, 1137 

10.56.101 Student A8aeesment, p. 975, 1472 
10.57 .102 and. other rules - Teacher Certification - Ren-al 

Requireaents, p. 2194, 230, 794 
10.57.208 and other rules - Teacher Certification - Recency of 

Credit - Reinatatement, p. 2381, 795 
10.57.210 Teacher Certification - Health Bxamination, p. 838, 

1473 
10.57.405 Class 5 Provisional Certificate, p. 846, 1474 
10.58.528 Bnd.orsement of ComputGr Science Teachers, p. 840, 

1475 
10.66.201 and other rules Bxternal Diploma Program 

Operations • Eligibility · Enrollment - Records · 
Non-Completion of Program - Annual Report, p. 842, 
1476 

J.0.67,102 Withholc1ing of FUnds fer Non·aecredited Status, 
p. 364, 1142 

F.AMILY SUUCB8. pepartm~mt of, Title ll 

I-X 

11.2.212 
11.2.401 

11.5.607 

11.12.606 

11.14.324 

11.16.170 
11.17.101 
11.18.107 

Block Grant Paya~ent of Day Care Benefits, p. 751, 
1863 
Pair Bearings, p. 739, 1366 
and other rule · Local Service Areas - Local Youth 
Service• Adviaory Councils, p. 1831 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, p. 1829 
and other rule - Preschoolers in Poster Care - Day 
Care Benefits, p. 744, 1367 
and other rule - overlap Day Care Requirements, 
p. 285, 798 
Adult Poeter Care, p. ~88, 800 
and other rulea - Youth Detention Facilities, p. 1813 
and other rules · Lice:~~.Bing of Community Homes fox­
the Developaentally and Physically Disabled, p. 741, 
1197 

FISH. WILPLIPE. ANp PARIS· pepartm.nt of, Title 12 

I-VI 

I-VI 
I·XII 
12.6.901 
12.6.904 
12.6.904 

12.6.1502 

Development of State Parke and Fishing Access Sites, 
p. 1841 
Shooting Range Development Grante, p. 290, 1143 
and. other rulea - Falconry, p. 1833 
water Safety Regulations • Clearwater ~iver, p. 1727 
Closure of Flint C%eek Belew the Dam. p. 1844 
Emergency Amen~t • Closing Flint Creek Below the 
Dam, p. 1757 
and other rules · Game Paras, p. 367, 1017 
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IQW,TB .NJD RJYIIOIICR!'l'AL SCIIHCIS. Dtmart;ment of. Title 16 

I CategoX"ical BxcluaioD fX"OIIIl BIS RequiX"-.zlts. foX" State 
Revolving Puud LoAD Aaaist&Dce foX" Waatewate%" 
Systems, p. t68, 1239 

I-VI Kin~ St&Dda%"ds foX" OD·Site Subsu%"face waatewate%" 
TX"eatm&Dt, p, 513 

16.8.130t ADd othe%" %"Ules - AiX" Quality - Kajo%" OpeD BU%"DiDg 
Source ReatX"ictiona Air Quality Pe~t 

Application/OperatiOD •- Asses-t Appeal 
PX"ocedurea - Air Quality Open BU%"DiDg Pees, p. 1300, 
lt53 

16.8.1307 ADd other %"Ulea - Air Quality - Open BU%"D!Dg P~t 
Pees fOX" Conditional ADd BlaeX"gency Open BU%"D!Dg 
Pendts, p. 1732 

16.8.1903 Air Quality - P~t Pees, p. 1730 
16.1t.201 and other %"Ulea - Solid and Hazardous Waste - JUnk 

Vehicles, p. 762, 1370 
16.16.101 ADd other %"Ulea - SubdivisiOD a.Yiev and P ... - Pee 

RequiX"eaenta for Subdivision ApplicatiODS, p. 1556 
16.20.t01 ADd other %"Ulea - Plan ADd Specification Review for 

SDI&ll Wate%" and s-r Syat... ADd Review Pees -
DX"illiDg of Water w-11&, p. 505 

16.20.602 and other rules - Surface Water Quality St&Ddards -
~tion Policy, p. 501 

16.20.1303 and other rules IIIODt&Da Pollut&Dt Discha%"ge 
Elimination Systems and PX"etreat.ent Rules, p. t71, 
1241 

16, 2t .101 and other %"Ulea - Jlazldicspped Children - Bligibility 
fozo the ChildreD' • Special Bealth SerTicea ~ -
Pa}'lllellt foX" SerTicea CoveZ'ed Condi tiona 
Recox-d·keaping - Application Procedure - Adviaox-y 
Ca..ittee - Paix- BeariDga, p. 378, 919 

16.2t.t10 SettiDg Day Care Center Requix--.zlta fox- care of 
ChildreD Under Age Two, p. 121, tU 

16.28.1005 Tuberculosis Coatrol R&quira.eDts foX" -.ployeea of 
Schools aDd Day cere Pacilitiea, p. 1303 

16.tt.102 aDd other rules - Solid aDd Hazardous Waste - Wood 
PreserYing Operatioaa, p. 1547 

16. U .102 and other rules - SOlid and Jlasardoua Waste - Boiler 
and Xl:lduatrial Puzaace (BIP) Regulations, p. 2567, 
us 

16.U.202 ADd other %"Ulea - Basardoua Waste • Definitions 
Related to Hazardous Waste Regulatioa - Require.eata 
for Co~mtiDg Jlasardoua Waat.. Ia811Ulce aDd 
Bffactive Date of P~ta, p. 1736 

TIII$POITATIQI. pepartReDt of. Title 18 

18.7 • 105 ADd ottwz- %"Ule BDcroa~t of Jlailhozea and 
lll~aper Delivery Bozea oD Biglnray Rights-of-Way, 
p. 1198, 1868 
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CQIBIC'l'IORS AND BtJJW1 SDYICBS. DtRartmst of. Title 20 

20.3.202 and other rules - DefinitioJUJ - Organization and 
Manag..ent Peraonnel Staff Development and 
Certification Seven Treatment Component 
Requirements, p. 849, 1477 

20.7.201 and other rules- Resident ReimDursement at Community 
Correctional Centers, p, 1454 

20.7.1101 Conditions on PrObation and Parole, p. 977, 1482 
20.14.302 and other rules Application for Voluntary 

Admissions to the Montana State Hospital, p. 979, 
1.483 

20.14.501 and other rules - Certification of Mental Health 
Professional PersOJUJ, p. 865, 1485 

JQSTICE. Department of. Title 23 

I-II Peace Officer Standard& and Training - PUblic Safety 
Communications Officers, p. 1086 

1.3.206 and other rules - AIH:ndment of Model :Rules and Forma 
Attached to the Model Rules, p. 770, 1242 

23.7.105 and other rule - Adoption of the ~form Fire Code, 
International Conference of Build.ing Officials - 1991 
Edition of the UPC Standards, p. 1202, 1759 

23.14 .101 and other rules - Montana Board of Crime Control 
Grant Procedures, p. 16, 567 

23.14. 402 and other rules Peace Officers Standards and 
Training, p. 22, 802 

2 3 .17. 314 Phyaica.l Perfo:cunce Requir-.nta for the Basic 
Course, p. 1457 

LAIQ& AIIP DmtlSDY, D&arhMPt of, Title 24 

(Office of the Workers' Campensation Judge) 
24.5.303 and other rules - Procedural Rules of the Court -

Service - Joining Third Parties - Subpoena - Findings 
of Fact and Conclusions of Law and Briefs - Attorney 
Pe .. - Petition for N- Trial and/or Requ.eat for 
AIMDdllent to Findings of Pact and Conclusions of Law 
• Certification of Decisions, Appeals to Supr-e 
court - Writ of ltzecution • Stay of Judg-ent Pending 
Appeal, p. 186, 922 

24.5. 316 and other rules - Procedural :Rules - llotioJUJ -
Interrogatories, p. 387, 921 

(HUman Rights Commission) 
24.11.333 and other rules • tJD1111ployment Insurance, p. 25, 803 
24.11.475 Unemployment Inaurance Approval of Training, 

p. 1570 
24.11.814 and other rule - What is Classified as Wages for 

Purposes of workers' Compensation and tJD1111ployment 
Insurance, p. 1577 
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24.16.9007 Prevailbg W..ge Rates • Bui1diug COD&truotion, p. 873 
24.29. 7 06 lixclUIIiOZUI frc:aa the Defini ticma of Bllploy.ent i11 the 

'D'D..-ployJMDt IDINZ'~U~.ce ~U~.d Wol'kers' CQIIP11118ation 
Acta, p. 1573 

STATI LAJDS. D«oartpopt of. Titl.e 2§ 

I·XIV and other rule • R.ecr-tional. Acc .. a ProgrBJII for 
State ~da • Weeda, Pesta, and Pire Protection 011 
State Landa, p. 1986, 568 

NATQUL QSOJJICIS J1BD COMSBIYATIQIJ. DIDarbl!l:!lt of. Title 36 

36.12.101 and other rules • Definitions • Po~ - Appl.ication 
·special Pees, p. 874, 1615 

36.12.1010 and other :z:ul.e DefinitioZUI J1.ejecti011, 
Modification or CODditi011bg Permit ApplicatiODa i11 
the llu.Bael.shell Jl.iver, p. 519, 1396 

(Board of Oil and Qaa C011servati011) 
I·XVII tl'l1dergrolm4 IDjection C011trol Program for Class II 

I11ject1on Well.a 'D'D.der the Federal Safe Drixlkiug water 
Act (SD&) 1 P• 521 

36.22.302 and ather rules - I&BU&~~.ce of Oil A11d Gas Drilliug 
P~ts - Drilli11g Procedures - BoriaODtal Wells -
Drillillg and ProduotiOII. Waste Diapaaal Practices -
Piling of :Reports, Lags A!1d Other I11fo~ti011 - Blow· 
out Preve11ti011 ~U~.d Safet:y ll.equir-ta • Hydrogen 
Sulfide Gas Jl.epartbg Jl.equir-ts Other 
Bnvi~tal Jl.equirwDBnta, p. 2386, 654, 806 

PQJ!LIC SDVICI I&QLAUOI. DeR&rteut of. title 38 

I Pictorial Info~tioo :Requir-ta, p. 296, 1760 
I·:Z:I Rate Pilings for Blectric, Gas, Water A!1d S~ 

Jl.ataa, p. 2004, 319 
I-XII &ad other rules • Batablia~ Policy Guideliu .. on 

Illtegrated Least Coat :aaaoarce PliQIDbg for Bl.ectric 
Otilitiaa b lloAtana • Cogeaerati=. aad ball Power 
ProdDctiOD, p. 1846 

38.5.2405 Av.raga Coats and Paraiaaible ut.ility Charges to 
Ao~te House and Strv.ctur. liD-•· p. 294, 924 

38.5.3345 Challge In Customer's IDt~ge Carriers 
Deferring of IJapl-tatiOD tr:D.til J&~~.uary 1, 1993, 
p. 298, 1400 

BIVIIJQI. pepart:mut of. Title t2 

I Delillqgent Tax AccOUII.ts and Ron·CollectiOD Actions, 
p. 532, 1243 

I IJaposition of Genaration-Sidpping Tranafar Tax, 
p. 535, 1246 
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I-:U 
I-II 
I-IV 
I·V 
42.2.201 
42.12.122 

42.14.102 
42.15.116 
42.18.105 

42.20.423 

42.20.454 
42.23.211 

42.24.102 
42.31.101 

42.31.110 

42.32.104 

42.38.101 
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Liquor Licenses, p. 778 
and other rules • Liquor Licenses, p. 537, 1244 
Recycled Material as it Applies to Incoae Tax, p. 783 
Forest Land Property Taxes, p. 1227 
Taxpayer or Licensee Lists, p. 1460 
and other rules - Suitability of a Premises for 
Liquor Licenses, p. 544 
Accommodations Tax, p. 1739 
Net Operating Loss Computations, p. 775, 1245 
and other rules Montana Appraisal Plan for 
Residential and Commercial Property, p. 1221 
and other rules - Sales Assessment Ratio Study Rules 
for 1992, p. 123, 925 
Market Value for Property, p. 1207, 1763 
and other rules - Corporation License Tax Division, 
p. 1209, 1764 
and other rules - Subchapter S, p. 1741 
and other rules Commercial Activities for 
Cigarettes and Tobacco Products for the Income and 
Miscellaneous Tax Division, p. 2583, 668 
and other rules - Untaxed Cigarettes Under Tribal 
Agreements, p. 1217 
and other rules • Resource Indam:c.ity Trust Taxes, p. 
1203, 1766 
and other rules - Abandoned Property, p. 1744 

SBCJITAIY Ql STATJ, Title 44 

I-IX Voting by Facsimile Transmission for Members of the 
United States Military Service, p. 1461, 1870 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts for Political Committees to 

Legislative Candidates, p. 389, 1871 

SOCIAL AID R.QABILI'l'ATIQN SUVIGES. pepartmept of. Title U 

I At-Risk Child Care Program, p. 1089, 1767 
I·VII and other rules Targeted Case Mana5Jement for 

Children and Adolescents, p. 548, 1248 
I-VIII Passport to Health Program, p. 998, 1231 
I-XIII Developlllental Di111abilities Entry Procedures, p. 1473, 

266 
I-XL Medicaid H0111e and Community Services for Persons Who 

are Developmentally Disabled, p. 880, 1490 
46.2.201 and other rules - Bearin5J Procedures for Medicaid 

Providers, p. 1094, 1496 
46.6.102 and other rules Vocational Rehabilitation 

Extended Employment and Independent Living Pragr~U~~~J, 
p. 1306 

46.10.105 and other rules • Aid to Families with Dependent 
Children Disqualification for Fraud, p. 1464 

46.10.302 Aid to Families with Dependent Children Provision for 
Living with a Specified Relative, p. 899, 1247 
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46.10.403 
46.10.409 
46.10.409 
46.10.510 
46.10.803 

46.10.823 
46.12.501 

46.12.515 

46.12.570 

46.12.801 

46.12.1222 

46.12.1607 

46.12.3803 
46.12.4008 

46.12.4101 
46.13.201 

46.15.102 
46.25.727 

46.25.742 

46.30.1501 

17-9/10/92 

-2105-

AFDC Standard8 of Aaaiatance, p. 985, 1494 
Tranaitiooa1 Child care, p. 1750 
Tranaitioaal Child Care, p. 400, 933 
Excluded Bar.med Income, p. 391, 934 
and other rules Alt&rD&tive Work Bxperiance 
Program, p. 396, 935 
Self-Initiated Servicea, p. 2256, 322 
and other rule - Bxcluaion of Medicaid Coverage of 
Infertility Treatment Servicea, p. 982, 1105, 1401 
and other rule - Medicaid Ccverage of Jl.eapiratory 
Care - Chaaical Dependency and Chiropractic Service• 
for Children in ~ida/Count/Barly and Periodic 
Screening Diagnosia and Treatment (BPSDT) ProgrUI, 
p. 902, 1402 
and other rules - Medicaid Payment• to lllental Health 
Centers, p. 991, 1404 
and other rules - Durable Medical BquipiMIZI.t, p. 1129, 
1872 
and other rulea ...Ucaid JluraiDg Facility 
Jl.efabur....nt, p. 1106, 1617 
Medicaid Jte:l..mburs-t to Rural Health Clinics, 
p. 394, 937 
lledically Meedy Income Standard&, p. 905, 1256, 1405 
and other rule • Poat-B1igibility Application of 
Patient Income to Coat of Care, p. 191, 673 
Qualified Medicare Beneficiariea, p. 194, 674 
and other rulea Low Inc=e Bnergy Assistance 
ProgrUI, p. 1580 
and other rule - Jl.efug- Allaiatance, p. 196, 675 
and other rule - General Relief Aaaiatance - General 
Relief Medical, p. 896, 1407 
Bligibility Requir-ta for General Relief Jledical, 
p. 787, 1257 
and other rule• - Child Support, p. 403, 1648 
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