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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to applications, examination, 
unprofessional conduct and 
definitions 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO THE 
PRACTICE OF CHIROPRACTIC 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
l. On August 29, 1992, the Board of Chiropractors 

proposes to amend rules pertaining to the practice of 
chiropraceic. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"13.12.601 Ai>PLICATIONS. EDUCAIIONAL REOUIREME!ITS 
(ll and (2) will remain the same. 
(3) In addition, ~applicants. including reciprocal 

auplicants. must provide a certified copy of the national 
board scores, parts I & II including physiotherapy, and cart 
III, written clinical competency exam. shall be supplied to 
the board prior to examination. 

(4) will remain the same." 
Auth: Sec. 37-l-131, 37-12-201, MCA; JME, Sec. 37-1-

131, 37-1-134, 37-12-302, 37-12-304, 37-12-305, 37-12-307, MCA 

"9.12.603 EXAM!NATIQN (ll Exarninaeion for licensure 
shall be made by the board according to the method deemed 
necessary to test the qualifications of applicants. An oral 
interview and practical demonstration may be required in 
addition to the minimum written examination. Part III, 
clinical competency examination of the national board of 
chiropractic examiners mBl ~e aeee~eed is regyired in lieu of 
the board's written examination. ~~lie~es wne neue ftee 
psesee {'are III, will se re!!ftthee ~e eaJEe ;;uui !'ase ~fie 
eem,leee wrieeea e~inatieft e£ efie eeare. 

(21 a~~ift! efie e~i!'llaeien, fte a~lieant will be 
!'eHIIiteea te firne ee tfie esble wheret:t!'Sft he is worieift!!', ~ 
l'~e~ er ebjeee eefie~ tfi&ft the e~~iftatieft qt:teseiefte aftd 
pa!'er. Cellll!l:lftieatien ~y ehe a!'!'liea!'lles will be el!l!ieH~ 
p~efi~ited aftd will aisl!ftlali£' a~ !l!'!'lieaftt ee aein9. 
DieeLe~e e£ the e~inaeien nt:tmber will ~ieqt:tali£y the 
al'plieaat. A!'!'lieaftte must ral, eelel) t:t!'eft tfieir e~ 
jt:ta~e~ as te efie meaftift! e£ eaefi ~eeeien aft~ eft tfieir ewon 
ltl'llotiedge e£ !:fie e~j eet i:ft aftewe~ift!!'. 

(3) and (4) will remain the same butwillberenumbered (2) & (3)." 
Auth: Sec. 37·1-131, 37-12·201, MCA; !Mf, sec. ~ 

l.Q.i, MCA 

11AR Notice C'lo. 8-12-17 1-1-7/30/92 
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~: ARM 8.12.601 and 8.12.603 are being amended to adopt 
a national standardized written examination instead of a state 
examination. The national examination is considered to be a 
more fair and effective test of professional knowledge chan a 
local examination. 

''3.12.605 RECIPROCITY (1) Applicants for reciprocity 
must have been in active chiropractic practice for at least 
five years prior to making application. Individuals whose 
applications are complete and whose preliminary and 
professional education meets the general requirements of the 
Montana Chiropractic Act, and wherein the standard of such 
states is not in any degree or particular less than were the 
requirements for the state of Montana in the same year of 
application, may be granted admittance through licensure with 
er witfie~t 9art III of the national board examination and the 
~ clinical proficiency examination. Reciprocity, however, 
is only effective with those states where the board has 
established a mutual agreement or at the discretion of the 
board." 

Auth: Sec. 37-1·1331, 37-12-201, MCA; IM£, Sec. ~ 
~. MCA 

~: This amendment is proposed to adopt the national 
board examination as a requirement for licensure by 
reciprocity. 

"8 . 12 . 614 DEFINITIONS ( 1) and ( 2) wi 11 remain the same. 
(3) "Dietetic methods" as used in section 37-12-104. 

MCA. shall mean any service. when performed. qr ordered to be 
performed. by any licensed chiropractor, for therapeutic 
et!ects. which may employ recommending. and/or giving of any 
food. vitamin. mineral. herb, enzyme, glandular product, 
hqmeopachic preparation. diet plan or other nutritional 
sutJstance not reauiring a medical prescripCion." 

Auth: Sec. 37-12-201, MCA; lMf, Sec. 37-12-104, MCA 

~: This amendment provides a definition of a statutory 
term. It gives notice to chiropractors and the public of what 
services are authorized. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Chiropractors, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana 59620-0407, to be received no 
later than August 27, 1992. 

4. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submi.t the request with any COIII!III!rtts 
he has to the Board of Chiropractors, Lower Level, Arcade 
Building, 111 North Jackson, Helena, Montana 59620·0407, to be 
received no later than August 27, 1992. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either lOt or 25, whichever is 
less, of those persons who are directly affected by the 

l.J-7 /30/92 MAR Notice No. 8-12-17 
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proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 32 based on the 
320 licensees in Montana. 

BOARD OF CHIROPRACTORS 
DWAYNE BORGSTRAN!l, D.C. , 
PRESIDENT 

BY: {lv /t 'l.Jc.v-£ 
ANNIE M. BARTOS. CHIEF COUNSEL 
DEPAltTMENT OF COMMERCE 

Certified to the Secretary of State, July 20, 1992. 

MAR Not~ce ~o. 3-12-17 l.J-7 /30/92 



-1545-

BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to applications for license 

NOTICE OF PROPOSED AMENDMENT 
OF 8.58.406A APPLICATION FOR 
LICENSE--SALESPERSON AND 
BROKER 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On August 29, 1992, the Board of Realty Regulation 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.58.406A APPLICATION FOR LICENSE--SALESPERSON AND 
~ (1) through (3) will remain the same. 

(4) All applicants for licensure must submit 60 hours of 
approved pre-licensing education obtained within a period of 
24 months immediately preceding the date of the Submission of 
the aoplication.• 

(4) through (6) will remain the same but will be 
renumbered (5) through (7) .• 

Auth: Sec. 37-l-131, 37-51-203, MCA; IM£, Sec. 37-1-
135, 37-51-202, 37-51-302, MCA 

~: The proposed amendment is intended to clarify that 
hours of education, to be effective, must be obtained in the 
two year period before application. This is meant to assure 
that credit is awarded only for education that is current and 
up-to-date. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Realty Regulation, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana 59620-0407, to be received no 
later than 5:00 p.m. August 27, 1992. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and sUbmit the request along with any 
comments he has to the Board of Realty Regulation, Lawar 
Level, Arcade Building, 111 North Jackson, Helena, Montana 
59620-0407, to be received no later than August 27. 1992. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legis~ature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 

14-7/30/92 MAR Notice No. 8-58-37 
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at a later date. Notice of the hearing will be published in 
the Montana Administrative Reg~ster. 

BOARD OF REALTY REGULATION 
JACK MOORE, CHAIRMAN 

BY: ((cc-r·-(c. 
ANN=~IE:;-:M:,-. -:B:C:AR:-=T;:::O""S:-,---..,C"'H""I:::E:::F,--;;C""O"'UN=s E""L;­
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 20, 1992. 

~~H ~oticc ~;~. 8-58-37 l·t-7 /30/92 
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BEFORE THE DEPARTMENT oF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules 16.44.102, 
16.44.120, 16.44.202, 16.44.304, 
16.44.415, 16.44.609, and new Rule 
I dealing with wood preserving 
operations. 

To! All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 
OF RULES AND PROPOSED 

ADOPTION OF NEW RULE I 

(Solid & Hazardous Waste) 

1. on August 26, 1992, at 9:00a.m., the department will 
hold a public hearing in Room C209 of the cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules and the adoption of new rule I. 

2. The proposed amendments and new rule would facilitate 
the Environmental Protection Agency's ongoing process under RCRA 
to authorize the State of Montana to continue the operation of 
an independent hazardous waste program. OWners and operators of 
wood preserving operations that use chlorphenolic, creosote, 
and/or inorganic (arsenical and chromium] preservatives have 
recently been brought under the EPA's hazardous waste management 
umbrella. The federal rules add four listings pertaining to 
wastes from wood preserving and surface protection processes to 
the list of wastes from non-specific sources, and make several 
modifications to the technical standards proposed for drip pads. 
These amendments and new rule reflect those changes required by 
EPA's revisions of existing wood preserving operations require­
ments. 

3. The proposed rules appear as follows (new material is 
underlined; material to be deleted is interlined): 

16.44.102 INCQBPORATIONS BY REfEREnCE (1)-(4) Re-in the 
same. 

(5) As of UarMI 15, 1991: Septpbar 25. 1992, all of the 
incorporations by reference of federal_ agency rules listed below 
within the specific state agency rules listed below ~ll refer 
to federal aqency rules as they have been codified in the July 1, 
~ ~ edition of Title 40 of the Code of Federal Ragulations 
(CFR). References in the state rules to federal rules contained 
in Titles 49 and 33 are updated to the extent that they have been 
updated by the federal rules which also incorporate these rules 
by reference. For the proper edition of these rules in Titles 
49 and 33, see the reference in Title 40 of the CFR (~ ~ 
edition), provided in parenthesis. A short description of the 
amendments to incorporated federal rules which ha;ve occurred 
since the last incorporation by reference is contained in the 
column to the right. This rule supersedes any specific refer­
ences to editions of the CFR contained in other rulaa in this 

14-7/30/92 ~IAR Notice No. 16-2-407 
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116 
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ill 120 

123 

124 

ill 126 
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Federal Rule Incorporateg 

40 CFR ... 

264.17(b), 264.96, 264.117, 
264.171, 264.172 

264.72, 264.73(b) (9), 
264.76 
Parts 264 and 266 

264.98, 264.99, 264.100, 
264.112, 264.113, 
264.117(a), 264.118, 
264.147 

264.112, 264.113, 264.271, 
264.272 

270.14 - 270.~ Z2 

264.343, 264.345 

Part 264, Subpart M 

Parts 264 and 266 

Parts 264 and 266, Appendix 
to Part 262 

MAR Notice No. 16-2-407 

Notation of Most 
Recent Changes to 
Federal Rules 

NC 

NC 

Hazardous wasta 
tank systems; mis­
cellaneous units; 
Part 264, Appendix 
IX reference. 

Part 264, Appendix 
IX reference. 

NC 

ll<uuu~·l!le!!s -•ti:e 
~artie •'Y !!lot!- J mi• 
eellafteel!!!l ~i~s, 
~el!ftd ~e~er eer 
ree"l!ioe a.:~"l!ieft, 
Par'!! 264, :*Peftl!ii~ 
Hi Peier-ee. 
remit applica­
tions for b9ilers 
and insiustrial 
furnaces. process 
venting. and W2Qd 
preserving gpara-
D.2DL. 

NC 

NC 

Hazardous waste 
tank systems; mis­
cellaneous units; 
Part 264, Appendix 
IX. 

Hazardous waste 
tank systems; mis­
.callaneous units; 

14-7/30/92 



.!.kl. 3 0 5 

.Lll 306 

1.ml. 321 

lnl. 323 

.llti. 331 

..t.ru. 3:32 

lgl 333 

.!.tl 334 

La 351 

.!..U 352 

l.!ll 405 

49 CFR 

lY.l 410 

~ 411 

14-7/30/92 
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Part 266, Subparts c, 0, 
and F 

Part 264, Subpart o; Part 
265, Subpart o; Part 266, 
Subparts C-G; 265.71, 
265.72 

49 CFR . 

173.300 (40 CFR 261.21) 

173.51, 173.53, 173.88 
(40 CFR 261.23) 

40 CFB ! ' 

261.31 

261.32 

261.33(e) and (f) 

Part 265, Appendix v 

Part 261, Appendices I, 
III, and x 

Part 261, Appandice!S VII 
and· VIII 

Part 262, the Appendix 

Parts 173, 178, and 179 
(40 CFR 262.30) 

Part 172, Subpart E 
(40 CFR 262.31) 

II, 

Part 264, Appendix 
IX. 

Technical correc­
tion in 266.20. 

Technical correc­
tion in 266.20. 

NC 

NC 

NC 

Correction to K062 
waste listing; 
'mining waste' 
listings K064, 
K065, K066, KOSS, 
K090, and K091. 

Corrections; chem­
ical abstracts 
numbers added. 

NC 

NC 

Corrections; cn.­
ical. abstracts 
llUJIIbers added. 

Waste minimization 
certification lan­
guage. 

NC 

NC 

i·!AR :-;otice ~o. 16-2-407 
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.LY.L 413 

.ul 4l5 

lMl. 511 

~ 603 

1a£l 609 

il!ll_ 702 

lru!.l. 802 

il.ll 803 
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Part 172, Subpart D 
(40 CFR 262.32) 

Part 172, Subpart F 
(40 CFR 262.33) 

40 CFR ... 

Part 265, Subparts c and D, 
G and w. 265.111, 265.114, 
Part 265, Subpart I, Part 
265, Subpart J, (except 
265.197(c) and 265.200) 

49 CfR , , . I 33 CFR . 

171.15, 111.16 1 153.203 
(40 CFR 263.30) 

40 CFR ... 

264.250(c), 265.352, 
265.383 

Part 265, Subparts B - e H, 
excluding Subpart§ H ~ 
and 265.75 

Part 264, Subparts B - X, 
excluding Subpart H and 
264.75; Part 264 1 Appen­
dices I, IV, V, VI, and IX 

264.197. 264.228, 264.258, 
265.197, 265.228, and 
265.258 

264.112, 264.117 - 264.120, 
265.112, 265.117 - 265.120 

MAR ~otice ~o. 16-2-407 

NC 

NC 

Hazardous waste 
tank systems. 

NC 

NC 

!Ialllar!!ie- was'l!e 
taJJ:)t I!I:Jlfte!IIS/ ele 
!NI'e sf! sttr:t!aee 
.i:mpetlftM!eft'l!s. 
Drip pad9 at wood 
prestrvinq opera­
llinL. 

Hazardous waste 
tank systems; mis­
cellaneous units; 
Appendix IX list 
of ground water 
monitoring para­
meters. 

Hazardous waste 
tank systems; clo­
sure of surface 
impoundments . 

NC 

l'i-7 /30/92 
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Wl. 8ll 

ilil 817 

.!1!JU 822 

lSll 823 

-1551-

264.111 - 264.115, 264.178, 
264.197, 264.228, 264.258, 
264.280, 264.310, 264.351, 
264.143(£) (3); 264.601 -
264.603; 265.111 - 265.115, 
265.178, 265.197, 265.228, 
265.258, 265.280, 265.310, 
265.351, 265.381, and 
265.404 

264.117 - 264.120; 264.228, 
264.258, 264.280, 264.310, 
264.145 (f) (5); 264.603; 
265.117 - 265.120, 265.228, 
265.258, 265.280, 265.310 

264.143(f) and 264.145(f) 

264.147(f), 264.147(g) 

264.115 

264.151(a)-(jJ 

Hazardous waste 
tank systems; mis­
cellaneous units; 
closure of surface 
impoundments. 

Miscellaneous 
units. 

corporate guaran­
tee langyage. 

Corporate guaran­
tee language • 

NC 

Corporate guaran­
tee language. 

NC - Refers to no change in the material which is being 
incorporated by reference fro111 the time of the last 
formally noticed incorporation by reference. 

(6) Relllains the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.120 COHTENIS OF PhRT B (1) Remains the same. 
(2) Except as pJ;'ovided in ARM 16.44.701, the following 

information must be submitted by an app.licant in a Part B ap­
plication: 

(a) remains the same. 
(b) the owners or opu-ators of specific types ot IDII!J 

facilities must describe the nature, design operation and qinte­
nance of such facilities and must include the itema ot specific 
information applicable to such facilities listed in 40 CPR 270.15 
through ~ ~-

(3) The department heJ:'eby adopts and incorpol:'ates by ref­
erence 40 CPR 270.14 through ~ ~. The COJ:'rect CFR 
edition is listed in ARM 16.44,102. 

(a)-(h) Remain the same. 
lil 40 CFR 270.22 is a ft~ral agency rule §attiNL (Q{tQ 

petmit information requir¢monts relating to the natyrt. ~•aign. 
operation. and maintenance of boilers and incrustritl fUJ.::JliCis 
which burn hazardous waste; 

+i+ill 40 CFR 270.23 is a federal agency J:'Ule settinq forth 
permit infor~~~ation requir~ents relating to the n•ture, design, 

14-7/30/92 MAR Notice No. 16-2-407 
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ensure that all wastes are removed from the drip pad and 
associated collection system at least once eyery 90 days; and 

lll documentation of each waste removal, including the 
quantity of waste nmoved from the drip pad and the sump or 
collection system and the date and time of removal . 

.Li.ll In addition. such a generator i§ exempt from all 
requirements in 40 CFR fart 265. subpart G (incorporated by 
reference in ARM 16.44.609! and subchapter S of this chaptft•• 
except for S 265.111 and S 265.114. 

(5)-(9) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-404, 75-10-405, MCA 

16.44.609 STANDAEDS FOR EXISTING FACILITIES WITH TEMPQRARX 
PERMITS C!NTEB!M SrATUSl (l)-(4) Remain the same. 

(5) The department hereby adopts and incorporates herein 
by reference 40 CPR Part 265, subparts B through and including 
~ ji, and excluding subpartll H ~ and 40 CFR 265.75. The 
correct CFR edition is listed in ARM 16.44.102. The equivalent 
of subpart H is set forth in subchapter B of this chapter. The 
equivalent of 40 CPR 265.75 is set forth in ARM 16.44.613. 
Subparts B through ~ H of 40 CFR Part 265 are federal agency 
rules setting forth general facility standards (B); requirements 
for preparedness and prevention (C); requirements tor conting'ency 
plan and emergency procedures (D); manifest system, recordl<:eeping 
and reporting requirements (E) ; groundwater monitoring require­
ments (F); closure and post-closure requirements (G); require­
ments for use and management of containers (I) and requirements 
for tanks (J), surface impoundments (K), waste piles (L), land 
treatment (M), landfills (N), incinerators (0), thermal treat­
ment (P), ~chemical, physical and biological treatment (Q)~ 
and drip pads at wood treating operations CWl . A copy of 40 CFR 
Part 265, subparts B through and including ~ H, excluding sub­
part~ H ADS_E, or any portion thereof, may be obtained from the 
Solid and Hazardous waste Bureau, Department of Health and Envi­
ronmental Sciences, cogswell Building, Helena, Montana 59620. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-4Q§, MCA 

NEW RQLE I DEUTIQN OF CJ::RTAIN nAZARDQUS WASTE COD~S 
FOLLQWING EQUIPMENT CLEAHING AMP REPLACEMEUl (1) Wastes f~m 
wood preserving processes at plants that do not resUllle or 
initiate use of chlorophenolic preservatives will not meet the 
listing definition of F032 once the generator has met all of the 
requirements of paragraphs (2) and (3) of this rule. These wastes 
may, however, continue to meet another hazardous waste listing 
description or may exhibit one or more of the hazardous waste 
characteristics. 

(2) Generators must either clean or replace all process 
equip111ent that 'may have come into contact with chlorophenolic 
fo~ulations or constituents thereof, including, but not limited 
to, treatment cylinders, sumps, tanks, piping systems, drip pads, 
fork lifts, and trams, in a manner that minimizes or eliminates 
the escape of hazardous waste or constituents, leachate, 
contaminated drippage, or hazardous waste decomposition products 
to the groundwater, surface water, Qr a~•c~phere. 

'~R ~otice ~o. 16-2-407 14-7/30/92 
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operation and maintenance of HWM facilities which store, treat 
or dispose of hazardous wastes in miscellaneous units; 

lkl 40 CfR 270.24 is a fedaral agency rule setting forth 
permit information requirements relating to facilities that have 
process yents; 

ill 40 CFR 270.25 is a fegeral agency rule setting forth 
additional information that must be SUbmitted for a permit. 

lml 40 CfR 270.26 is a federal agency rule setting forth 
permit information requirements relating to the nature. design. 
operation and maintenance of wood preserving operations which 
collect. store or treat hazardous wastes on drip pads; 

ftt-.!.n.l.. ~~of 40 CFR 270.14 through~~ 
or any portion thereof ~nay be obtained. fro~n the Solid and 
Hazardous waste aureau, Department of Health and Environmental 
Sciences, cogswell Building, Helena, Montana 59620. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44. 202 DEFINITIONS In thia chapter, the following ter~ns 
shall have the meanings or interpretations shown below: 

(1)-(26) Remain the same. 
l.l.ll "Qrip pad" means an engineered structure conaittinq of 

a curbed. free-draining base. constructed of non-earthen 
materials and designeg to conyey preseryatiye kick-back or 
drippage from treateg wood. precipitation. an4 surface water run­
on to an associateg collection system at WOod preserving plants. 

(27)-(125) Remain the same but are renumbered (28)-(126). 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-496, MCA 

16.44.304 EXCLUSIONS (1) (a)-(k) Remain the same. 
ill spent wood preserving solutions that have been 

reclaimed and are reuseg for their original intend§g purpose: and 
1mL wastewaters from the wood preserving process that have 

been reclaimed and are reusld to treat wood· 
(2)-(5) Remain the sa.a. 

AUTH: 75-10-405, MCA; IMP: 75-10-403, 75-10-405, MCA 

16, 44. 415 REOUIR!jMEJfl'S FOR ACCtDWLAU:OtJ OF WASl'lS AND 
ACCPMUIATION IN SATELLtTE LOgTI(DIS ( 1)- ( 3} R8111ain the same. 

( 4} During the time that small geniU'ators and large gen­
erators aceumulate hazardous wast__ on site-, tbe followinq 
requirements apply: 

(a) The waste must be placed in either containers. or tllnks..,. 
or IDAY be collected on dr~p pads aasQCiatld with vQQd trlat~ug 
operations; 

(b) For accumulation in containers or tanks. ~ ~ date 
upon which each period of accumulation begins must be cl~~l¥ 
marked a~d be visible for inspection on each conta~ o~ tank; 

(c)-(f) Remains the same. 
lgl Li> For hoZArQQUS WlstiB collected QD jriQ pads 

asi'ociate<i with wood treating operations. tbe gpentor !!lUSt 
comply with sul:mart W of 40 CFR l.'W 265 I inc:aqorattd by 
reference in ARM 16, H, 6091 and J11USt Minta in tbt following 
records on the premises; 

lAl.. a descri'gtion ot procgdury thJt will be fglloweli J;.o 
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(a) Generators shall do one of the following: 
( i) prepare and follow an equipment cleaning plan and 

clean equipment in accordance with this rule; 
(ii) prepare and follow an equipment replacement plan and 

replace equipment in accordance with this rule; or 
(iii) document cleaning and replacement in accordance with 

this rule, carried out after termination of use of chlorophenolic 
preservations. 

(b) If (a) (i) is elected by the generator, sjhe shall: 
(i) Prepare and sign a written equipment cleaning plan 

that describes: 
(A) the equipment to be cleaned; 
(B) how the equipment will be cleaned; 
(C) the solvent to be used in cleaning; 
(D) how solvent rinses will be tested; and 
(t) how cleaning residues will be disposed. 
(ii) Clean equipment as follows: 
(A) remove all visible residues from process equipment; 
(B) rinse process equipment with an appropriate solvent 

until dioxins and dibenzofurans are not detected in the final 
solvent rinse. 

(iii) Comply with the following analytical requirements for 
equipment cleaning: 

(A) Rinses must be tested in accordance with Test Methods 
for Evaluating Solid Waste, Physical/Chemical Methods, Method 
8290 (incorporated by reference in ARM 16.44.351). 

(B) "Not detected" l!leans at or below the lower method 
calibration limit (MCL) in Method 8290, Table 1. 

(iv) Manage all residues from the cleaning process as F032 
waste. 

(c) If (a) (ii) is elected by the generator, s/he shall: 
(i) Prepare and sign a written equipment replacement plan 

that describes: 
(A) the equipment to be replaced; 
(B) how the equipment will be replaced; and 
(C) how the equipment will be disposed. 
(ii) Manage the discarded equipment as F032 waste. 
(d) If (a) (iii) is elected by the generator, sjhe shall 

document that previous equipment cleaning and/or replacement was 
perforllled in accordance with this rule and occurred after 
cessation of use of ch1orophenolic preservatives. 

(3) The generator must maintain the following records 
docu.enting the cleaning and replacement as part of the facil­
ity's operatinq record: 

(a} the name and address of the facility; 
(b) formulations previously used and the date on which 

their use ceased in each process at the plant; 
(c) formulations currently used in each process at the 

plant; 
(d) the equipment cleaning or replacement plan; 
(e) the name and address of any persons who conducted the 

cleaning and replacement; 
(f) the dates on which cleaning and replacement were 

accomplished; 
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(g) the dates of sampling and testing; 
(h) a description of the sample handling and preparation 

techniques, including techniques used for extraction, container­
ization, preservation, and chain-of-custody of the samples; 

(i) a description of the tests performed, the date the 
tests were performed, and the results of the tests; 

(j) the name and model numbers of the instrument(s) used 
in performing the tests; 

(k) QA/QC documentation; and 
(1) the following statement signed by the generator or his 

authorized representative: 
"I certify under penalty of law that all process equip~~~ent 

required to be cleaned or replaced under [New Rule I] was cleaned 
or replaced as represented in the equipment cleaning and 
replacement plan and accompanying documentation. I am aware that 
there are significant penalties for providing false information, 
including the possibility of fine or imprisonment." 
AUTH: 75-l0-405, MCA; IMP: 75-10-403, 75•10-405, MCA. 

4 • The department is proposing these amendments to the 
rules and the adoption of new rule I because they are nec .. sary 
to allow the state of Montana to continue to be fully authorized 
by the Environmental Protection Agency under RCRA to continue 
the operation of an independent hazardous waste program. In 
particular, the department must be at least as stringent as the 
federal EPA in its regulation of wood preserving operations and 
their handling of hazardous waste in order to remain fully 
authorized to run an independent program. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Patti Powell, Departmant of Health and 
Environmental sciences, Cogswell Building, Capitol station, 
Helena, Montana 59620, no later than AUguSt 31, 1992. 

~o&-t A DENNIS I:II~~OX" 
Certified to the Secretary of state _,..w;u,...u ......... i""0><-,,__.1 ... 9 ... 9,..2....._ 

Reviewed by: 

Attorney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
16-16.101-104, 16.16.106, 
16.16.111, 16-16.116, 
16.16.301-305, 16.16.312, 
16.16.601, 16.16.603, 16.16.605, 
16.16.803-804 dealing with fee 
requirements for subdivision 
applic:ations. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Subdivision Review & Fees) 

1. on August 25, 1992, at 9:00a.m., the department will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana, to consider amendments to 
existing rules that implement the sanitation in Subdivisions 
Act, ~itle 76, Chapter 4, MCA. 

2. These proposed amendments to the existing rules update 
the substantive and procedural requirements for approval of 
subdivision applications under Title 76, chapter 4, MCA, and 
impose new fee requirements for subdivision applications. 

3. The rules, as proposed for <U~endment, appear as 
follows (new material is underlined; material to be stricken 
is interlined) : 

16.16.101 DEFINITIONS (1) "Adequate water supply" means 
a water supply which meets the following criteria: 

(a) Quality - the maximum contaminant levels established 
in ARM Title 16, chapter 20, subchapter 2 ~~not be ex­
ceeded unless a waiver has been provided by the department. 

(b) Quantity - the following flows ~ llll.l&it. be provid-
ed; 

(i) For individual water supply systems, the flow indi­
cated in ARM 16.16.303(5). 

(ii) For multiple family Wilter supply systems, 1!'111111 -

aat!:i-11 regui.J;;ement.li provided by Department Circular &4---Ho 
(J~1y 1 z9&4 edo) WOB-3. 1992 8dition, 

(iii) ~ins the same. 
(c) Ra.ains the same. 
(2)-(4) R~ain the same. 
(5) "Conventional subsurface sewage treatment system" 

means the process of sewage treatment in which the effluent is 
applied below the soil surface by distribution through hori­
zontal open-jointed or perforated pipes in accordance with the 
requ.i.J:<a-nts Qf Sapt!ie 'i'a~lt B~He'eil'l 332 DePartment Circular 
WQB-6. 1922 !dition. for individual systems and Department 
Circular 84 lll (J~1y 1 198' eli•) WOB-4. 1992 edition. for multi­
ple family systems. 
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1.2.1. "Floodplain" means the area adjoining the watercourse 
or drairrway which would be covered by the floodwater of a flood 
of 100-year frequency except tor sheetflood areas that receive 
less than one toot of water oer occytrence and are considered 
zone b areas by the federal emergency management agency. 

(6)-(9) Remain the same but are renumbered (7)-(10). 
(111 "Maier subdivision" means a subcjivision ot six or 

more parcels. 
C121 "Minor subdivision" means a subdivision of five or 

fewer parcels. 
C1Jl "Mobile hog" means a trailer equippecj with neces­

sary seryice gonnections that is designed for use as a long-
tea dwelling residence. . 

+i'&+.Ll.4..l. "Multiple family sewaqe system" means a non­
public sanitary sewage system which serves or is intended to 
serve ~ ~ tbrouqb nine livinq units, The total people 
served ~ J1IU not axe-d 24. 

~.Ll.5.1. "MUltiple family water supply syst-" means .a 
non-public water supply system designed to provide water for 
human consumption to serve ~ ~ throuqh nine livinq units. 
The total people served ~ m4Y not exceed 24. 

~.(J.ll "Municipal" pertAins to an incorporated city or 
town. 

~1lll. "PaJ;"Cel" means a part ot land which is created 
by a division of land or a space in an area used for recrea­
tional camping vehicles or ~reile~s mobile hgmes. 

(14)-(16) Reaain the same but are renumbered (18)-(20). 
C21! "Recreational camping vehicle" means a vehicle that 

is USed for ijQij-permanent residence and is mOved frequently, 
~ml. "Seasonal hiqh groundWater level" io' el'le 

••ereieal diseanee f-. efta: ~•al ,.8~tftd sl!!!'faee ee ebe 
fJrettMwa'ter :Nr:faee as ea•a :Mti as e free means the highest 
elevation to wbich the water s~Pfeea ~ in an unlined hole 
or perforatecj !IQDj,:toriM we.ll during the time of the year when 
the '~ e11ndwaeer- wter table is the biqhest. When observed, 
mottlinq (soil colar patterns) ~ ~ be reported as one 
indicator of previous saturation levels, 

+i'&+illl "Sprinq" M IIIUI1i. an opening in the earth's 
surface from which water iaauea or seepe. 

~..ail "septic tank• -ana a storef!Je settlinq tank in 
which settled sludqe is in immediate cont.ct with the sewage 
flowing through the tank while tba orqanic solids. are de­
composed by anaerobic bacterial action. 

~.Llll "State waten" means any body of water, irriga­
tion system or drainaqe systea, either su:rface or un<t~qround..,-t 
ie lleM M4l apply e. "fitAte. wattrs" dges n~ ~nglud.M irriq•~ 
tion waters where the waters are u~up wit n the irriqation 
system and the waters are not re~necl to any ~ state 
waters. 

(21) "'l'!!aila~" aeane a eet~pi:ll:t e:railer, aaBile lta•a, 
maeer he•e; pi~e~p e--.ee, er tra:al -••!lera 

~illi "Well" means an artificial excavation that 
derives water from the interstices of rocks or soil which it 
penetrates. 
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.Llll The department hereby adopts iUld incorporates by 
reference Department Circular WOB-3. 1992 edition. which sets 
forth minimum design requirements for small water systems; 
Department Circular WOB-4. 1992 editign. which sets forth 
minimum requirements for the design. construction. and opera­
tion of sewers and septic treatment and disposal systems for 
multi-family and non-residential buildings: and Department 
Circular WOB-6. 1992 editioq. which sets forth minimum require­
ments for sewer and wat~r systems. Copies of the circulars may 
be oqtained from the Water Quality Bureau. pepartment of Health 
and Environmental Sciences. Cogswell Building, Capitol statismA 
Helena. MT 59620. 
AUTH~ 76-4-104, MCA; IMP: Title 76, chapter 4, part 1, MCA 

16,16.102 APPLICATION -- GENERA:t. ( 1) ~e de-par~el'l'l! 
eene~e~a a A complete application 'l!e il'lal~e t~• apptep~ia•e 
is an application that contajns a properlv completed applica­
tion form, payment of a subdivision review fee as set forth in 
subchapter a of this chapter, and ~ info:nnation required 
by this chapter. A copy of the plat suitable for filing need 
not be submitted before review c0111111ences. However, the 
suitable plat must be submitted before the department can take 
favorable final action on the submittal. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

16,16.103 APPLICATION FORMS (1) One copy of the appro­
priately completed application form must be submitted to the 
department: 

(a) A ;eine s~choisien Subdivision application form~ 
~ is to be used for ~ proposed !llld2l: subdivision&_,_ reef\tk 
in~ liepart\l!llet\t: rew iev as well ae leeal tJe • ertww:ttt: revielll ~uler 
tofte S'Oiltdivisien and Plat.'l!oi:I'I'!J Ae~, !'it.le 76, eh&pt.e~ 3, MeA, a:rtd 
may De eltt.ained t~e• the depa~~eft~a 

(b) Applieat.ien term BtS. 91h is toe ee ~ed te~ pareels 
erea~ed lty eerei.tieaees ef st~P\ey &Melli!~ h:em leeel 9•"-'E 
re¥iew and fer ~eme~al et sani~r) re~ie~iene t~e• llndeval 
eped lets wi'!fti:n eMii!.'I'Eil'l!r s~io isieftlli S)lbdi vision application 
form PRES Sub-2 js tg be YSed for a proposed minor subdivision. 

(e) Applieattien farm s,s, 91& ie toe lte ~sed tar pareels 
t.hae 1\aYe ~~teie'!i:n'!J seru:eilttrea 1i18:icft9 =a4ler er- sa &OJa sye'!e., • 
'Fft•sa pareela ••:r lte ift etta praaeea et aairi<J e~eatlad lty ee~eii 
ieaee ef Slll"''e, •~ llll!tY a. aHisllii'IIJ lees ift a s'Oiltdi'>'isien t~•• 
wl!.ien !!l&l'litlary ~eattt"ieeiena a~a aeil'IIJ r-•~eda 

ill Cqpies of forms DHES syb-1 and DHES Sub-2 may be 
obtajned from the Water Quality Bureau. Department Of Health 
and EnvirO!llllfl)tal Sciences, Cogswell auildiQg. capitol station. 
Helena. Montana 59620. or the 12~al sanitArian, 
AUTH: 76-4ul04, MCA; IMP: 76-4-104, 76-4-125, MCA 

16.16.10~ INfORHATION SUBHITI~ WIIH APP~ICAIION 
(1) The following information shall be submitted to the 

department: 
(a) Remains the same. 
(b) A completed~ subdivision application form~ 
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by the owner fer sllillii:wi:~ti:ei'IB rel!llirini!J leeal re • i..., !Uia 
apprewal ar ehe apprapriaee 'Eio S, 9 l•"l er Ei. S. 9 lB term fer 
s~t!seH: ~isiane ell:etftP'I!o frem leeal re • ie'W. (See ARM 16. 16. 103, 
16.16.106, 16.16.108 and 16.16.110 for details.) 

(c)-(d) Remain the same. 
(e) Where public water supply or sewage systems are pro­

posed, -eftree bg copies of t..i..J:ml plans and specifications 
prepared by 8ft a registered professional engineer. (See ARM 
16.16.302 tor details.) 

(f) Where multiple family systems are proposed, ~ ~ 
copies of plans and specifications and supporting documents. 
(See ARM 16.16.305 for details.) 

(g) Remains the same. 
(h) Where individual sewage treatment systems are pro­

posed, detailed soils information, percolation tests in the 
subsurface sewage treatment area, seasgnal high groundwater 
information, and slope across treatment area (or a contour map 
with a minimWII contouX" interval of two feet). (S- ARM 
16.16.304 for details.) 

(i)-(j) Remains the sa.me. 
1kl A cqpy of all lettprs gt apprgya1 frgm local aovarn­

mtnt officials. 
ill A copy of applicable legal dgcwgents. including 

documents relating to easements. coyenants. and establisbment 
of bqmeqwners' assgciations or local districts, 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

16.16.106 RMEW PRQCJ!jDUBES (1) (a) A Person may 
initiate reyiew of sub4iyisi0n plans pursuant to 76-4-125. MCA· 
by presenting an ~licatign to the reyieyinq authgrity. 
~ Upon X"eceipt of a subdivision application or a 

resubmittal, the department will have 60 days f~ fil'lel aeeiel'l 
tg deny, approye. or ggnditionallv mprpve the suhd,iyision 
applicatiQD· If aJ) environmental impac;:t statement is J:"e­
quired, ~ action IIIUst be taken within 120 days. 

fttTls<.l. If the applicatum is inc9111Plete, the depaJ;"tllent 
or local review aqent &hall duy the application, set forth the 
deficiencies to the applicant or his representative and shall 
review such additional information when res~itted. 

+at~ When an application for a sUbdivision is resub­
mitted and there are changes in the reSlU!ai ttal wtlich subStan­
tially modify the design or operation of the water supply OX" 
sewage systema, the department may request an additional review 
fee. 

(2) Subdivision lots rec:orded with sanitary X"es.trictions 
prior to July 1, 1973, shall be reviewed in accordance with 
requirements set forth in this chapter. In cas- where any 
requirements of this chapt8X" would preclude the uae for which 
each lot was originally intended, then the applicable require­
ments (including the absence thereof) in effect at the time 
such lot was recorded shall gov8X"n except that sanituy re~ 
strictions in no case shall be lifted froa any auca uncl.-lop.:t 
lot which cannot satisfy any of the followinq requir.-.nts: 

(a) Where a subsUX"face savage treatment syste. is util-
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ized, at least 4 feet from the natural ground surface to the 
seasonal high groundwater or impervious layer; 

(b)-(c) Remain the same. 
(d) Where a subsurface sewage treatment system is util­

ized, soil conditions se'lllc::~~'ls~r!l'eirug a eaf'eei~y must provide 
for safe treatment and disposal of sewage effluent. 

( 3) The department hereby adopts and incol:'porates by ref­
erence ARM~ 16-2.14(10)-914340 (1977); MAC 16-2.14(10)-
514340 (1976, 1975, 1973); Regulation 51.300 (1970); Regulation 
No. 136 (1961) which set forth former department requirements 
for sanitary l:'eview of subdivision&. Copies of iltRM ~ 
16-2.14(10)-514340 (1977) i MAC l6-2.14(10)-Sl4J40 (1976, 1975, 
1973); Regulation 51.300 (1970); Regulation No. 136 (1961) are 
available upon request from the Sttl:Miois!l:en 9eet!ien, Water 
Quality Bureau, Department of Health and Environmental Scien­
ces, Cogswell Building, Capitol Station, Helena, Montana 59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

16.16.111 MOBILE HOMES AND RECE&ATIONAL CNMfXIG vEHICLES 
(1) In addition to the requirements of this chapter, 

trailer courts and campgrounds as defined in 50-52-101, MCA, 
are subject to ARM 16.10.701, et seq. 

(2) In addition to the requirements of this chapter, sub­
divisions designed specifically for the placement of mobile 
homes or recreational camping vehicles, l!M~ wl!'liel!'l are ne~ 
trailer ee~•• er eamp~re~nss as defined in sa 52 191 MeA are 
subject to the design standards for water service laterals and 
risers contained in ARM 16.10.706(3) and (4) and the design 
standards for sewer service laterals and risers contained in 
ARM 16.10.707(5) and (6) • 

.Lll. Tbe department hereby adopts an~ incorporates by 
reference ARM 16.10.701. et seq., wnich set forth reqUirements 
for trailer courts and campgrqunds. A copy of ARM 16.10.701 
et. seq,, may be obtained from the Water ouality Bureay, 
Department of Health and Environmental sciences. cogsweJ,l 
Building, Capitol Station, Helena, MT 59640. 
AUTH: 76-4-104, MCA; IMP: 76-4-1Q4, 76-4-125, MCA 

16.16.116 CESTIFICATlON OF LQCAL DEPARTMENT OR BOARQ OF 
~ (1)-(2) Remain the same. 

(3) A registerad sanitarian or professional engineer, 
prior to performing a review of alternative treatment systems 
as described in Department Circular~ WQB-5, 1992 edition, 
must demonstrate a thorough knowledge of the design and 
evaluation of these systems by successfully completing a 
written exaaination administered by the department of health 
and environaental sciences regarding this subject matter. 

(4)-(6) Remain the same. 
m Tbe department herebY adocts and incorporates by 

refertnce Department Circular WQB-5, 1922 &dition, whicb §ets 
fortb requirements for performing a r,view of alternative 
treatment systems. A c0py gf pepartment ~ircular woB-5 may be 
obtQined from the Wate; oyaliSy Bureau. Department of Health 
and Environmental Sciences, Cogswell !Nild~ng. CaPitol Stat;ion, 
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Helena. MT 59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-105, MCA 

16.16.301 LQT SIZES (1) Where iftdigid~al on-site water 
~ ~ on-site sewage treatment systems are to be uti1i~ed, the 
minimum lot si~e shall IJfUierally be one acre of area ruu: 
dwelling unit or bysiness. Except as provided in subsection 
!2l. smaller Smaller lot si~es will only be considered if the 
applicant or his representative provides information from 
qualified professional consultants indicating no sanitary 
problems will occur. Baeh le~ will be eenside~ed se~ara~ell . 

.Lll For minor subdiyisions. the department may also allow 
smaller lot si~es than allQWed under subsection Ill if its own 
analysis indicates no sanitary problems will occur. 

~121 Where either an individual water supply system or 
an individual sewage system is proposed and the other service 
is proposed to be provided by an approved public er .wl~iple 
~ water or sewage system, the minimum lot size shall 
IJI!Ifte~ally be 20,000 square feet of area, ~nless a smaller le~ 
siee eal't he ;'tlsoeified. provided the applicant demonstrates that 
the subd,iyil;;ion will not result in violation of the Water 
oyality Aqt. Title 75. chapter 5, MCA. and the applicant or 
his representative proviaes information from qualified profes­
sional consultants indicating no sanitary problems will occur. 

iil Relevant information for determining whetber or not 
sanitarv problems will occur includes dep,th to groundwater. 
aquifer characteristics. the presence or absence of confining 
layers. and soil characterization. 

(3)-(4) Remain the same but are renumbered (5)-(6), 
AUTH: 76-4-104, MCA; IMP: 76-4-104, MCA 

16.16.302 PVBLIC WATER Al{D SEWER (1) Where a _.;-. 
subdivision is contiguous to or within 500 feet of a depart­
ment approved public water or sewage system, and that system 
can handle the additional load, or is located within an En­
vironmental Protection Agency facility plan service area, the 
subdivision sball be connected to. the public system, unless 
the local government body refuses to allow connection of the 
proposed sUbdivision. A waiver of this p~ision may be given 
by the department where connection to th~ existing system is 
physically or economically impractical. 

(2) Remains the sa ... 
(3) complete plans and spacificati~ for - public 

sewage or water supply systems or extensians to existing sys­
tems must be re·tiewed APWoved in writins b~ the depart-nt -
re~irea ay ~ 75-6-112, MCA, prior to canstruct~on ot tne 
system. No const~ction can begin on dW&llingJI or ·structure$ 
that will utilize the systems until the subQivision is clear 
of sanitary restrictions. 

(4) Remains the s~. 
(5) When a l'teW public qr mu.tiple-:amily water supply or 

sewer system is created by a propQa~ subdivision, the means 
of providing adequate maintenance and operation shall be 
reported to the department. A homeownex-'s association or other 
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equivalent mechanism shall be established to assure the 
maintenance, operation and perpetuation of the water supply or 
sewage systems. 

(6) Remains the same. 
(7) The department hereby adopts and incorporates by 

reference: 
(a)-(b) Remain the same. 
(c) Copies of ARM 16.20.401 and ARM Title 16, chapter 

20, subchapters 2 and 6 may be obtained from the S~bai~i8ien 
See~ieft, Water Quality Bureau, Department of Health and En­
vironmental Sciences, Cogswell Building, capitol Station, 
Helena, Montana, 59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

1§.16.303 INDiviDUAL WATER SUPPLY SXSTgMs (1) Remains 
the same. 

(2) A report ~ ~ be submitted giving the followinq 
information: 

(a) Quality of water obtained from test wells within the 
proposed subdivision, which shall include the concentration of 
nitrates and total dissolved solids or conductivity. Addi­
tional testing may be required for other parameters where the 
department believes they may be present in harmful quantities. 
The above information may be waived by the department where 
information submitted from existing nearby water sources ~r 
geological reports confirm that the quality of the water supply 
in the proposed subdivision will be adequate for potable water. 

(b) Remains the same. 
(3) When wells are utilized for individual water supply 

systems, the construction of the systems ~ !!ll.l§!. be in 
accordance with Bepe~eft~ €ir~lar 12 (Mar. l9Bt, r~·, edo) 
ARM Title 36. cnapter 21. SUbchapter 6. 

(<I) A lllinimWII well depth of 25 feet ~ ~ be 
required unless geological information provided by the appli­
cant or hi~ representative demonstrates tb.at a lesser dapth 
will assure both adequate water quality and protection of the 
supply from contamination. A greater depth may be required if 
water of better chemical quality or better sanitary quality can 
be obtained with a deeper well. 

( 5) An il'ttih•id~tal A sinsle-familv water system eheH- liUl!tt 
provide a sustained yield of at least 8 gallons per minute over 
a 2 hour period or 5 gallons per minute over a 4 hour period. 
For a two family system. the sustained yield must be 15 gollons 
per minute over a two-bour p§riod. A lesser flow may be 
approved by the department if it can be shown to the department 
that the water supply system is adequate to meet deaands. 

( 6) Remains the same. 
(7) The lllinimum safe distances shown in Table 1 (seeeien 

~of ARM 16.16.304(16) shall be maintained. 
(8) An alternate water source may be developed where it 

is shown to be not economically feasible to develop a well or 
where well water is unacceptable in terms of quantity or qual­
ity. Evidence that the alternate water supply is adequate 
shall be provided to the department. 
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(a) When developed as an alternate water system, springs 
~ ~ be constructed in accordance with Department 
Circular 11 (March, 1972 edition.) 

(b) Remains the same. 
(c) cisterns may be utilized where an acceptable source 

of groundwater is not available if: 
(i) Remains the same. 
(ii) A sanie&~J 111eans ef ha~lift! is a:ailaele: 
-f-i'H+ All ~ water is bauled and disinfected in 

accordance with subcbapter 3 of ARM Title 16. chapter 20. or 
a department-approved plan. eepar~.eft~ eire~lar 17, (~J, 197~ 
edieieft• l 

+i:¥+i.i.lli The cistern is constructed and installed in 
accordance with a department-approved plan eepar~•en~ eire~lat 
17, (!lay, 1972 edi~ien) or an equivalent storage facility 
approved by the department is provided. 

(9) Remains the same. 
(10) Disinfection may be required by the department of 

water supply systems that appear to be inadequate to meet 
bacteriological standards. If disinfection is required, ade­
quate chlorination along with a minimum re~eneieft cpntact time 
ef ~we he~rs fer ~rfeee wa~ers aftd ene half h~ fe~ eeher 
~ approyed by the department must be provided, O~her 
111e'eheda ef liisiflfeeoeoiel'l aeeep'eaele lie ~he depar'elael'l~ 111a~ be 
appre•'er!~ 

(11) The department hereby adopts and incorporates by 
reference: 

+a+ Bap'eie '!'anll B~lleein 332 (liar. 1984, re.-. ed.) ~ 
is a jeil'l'e p~bliea'eiel'l ef 'ehe deparu.el'l'e and 'ehe ee epe~a~i.e 
Sxt:el'laiel'l Ser "iea of !fen~""a St!a~e l:l'ttL -siey, eet!~int fefth 
mifti--. l!'etr'ti~••.,.~a !&r tofte laeaeieft ana eeneerttetoien ef 
sepeie eanlta al'ld drail'lfieldi!IJ 

tet-lU Bepare.-e eire~~:ler 12 (Jfar. 1984, re"' ed;) ABH 
Title 36. chapter 21. sub9hapter 6, which sets forth minimum 
specifications for t!he leeaeiett, eenet!rue~iel'l, altd epera~ien 
e£ inti • ieal ~o~a~er ev.pt~ly eyMallls ~; 

+e+.ill aeparaene eire~lar 11 (llay, 1972 elii41ien) ABH 
Title 16. chapter 20. sub9hapter 3, which sets forth minimum 
specifications for the construction and installation of water 
cisterns.,..al'ltli.;_ 

l£l DePortment Circular 11 CHarch. 1972 8ditionl. which 
sets forth minimum specifications for construction pf springs 
as alternate water systt!lll; and 

(d) ARM Title 16, chapter 20, subchapter 2, which sets 
forth maximum levels of organic and inorganic substances al­
lowed in public drinking water supplies. 

tetllll Copies of theee circulars, e~~:llet!ift& and rules 
set fortb in §action (ill may be obtained from the Water 
Quality Bureau, Department of Health and Environmental Scien­
ces, Cogswell Building, Capitol Station, Helena, Montana, 
59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-12~, MCA 

16.16.304 INDIVIDUAL SEWAGE TREATMENT SYSTEMS (1) When 
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the groundwater at a site proposed for O!lubsurface seW"age 
treatment at any time reaches six feet or less from the natural 
ground surface, the use of a conventional subsurface sewage 
treatment system is precluded. A groundwater depth of more 
than six feet from the natural ground surface may be required 
when necessary to avoid subsurface water contamination. There 
~ !!!l!lit be a minimum separation of at least four feet 
between the bottom of the subsurface sewage treatment system 
and the seasonal high groundwater elevation or impervious 
~ 

(2)-(5) Remain the same. 
(6) Where septic tanks and conventional subsurface sew~ 

age treatment systems are proposed, they snall be designed and 
installed in accordanca with Sef'4!ie 'i'al'lk Btt:Ueeil'l Hli! (!fa~. 
19&4, J:"e'>'. ecil) pepartment Circular WOB-6. 1992 edition. 

(7) The following information ~ mMat be provided on 
a copy of the plat or map: 

(a)-(b) Remains the same. 
l.sll Location of streams. lakes, ponds or irrigation 

ditches including the floodplain on qr near the proposed 
subdivision. 

( 8) Percolation tests in accordance with Sep~ie 'i'et"k 
Bl:lllftil'l JJil (Pfar. 1984, t"e·;. ed•) pepartmept Circular WOB-6. 
1992 edition. sha±± ~ be performed on each lot in the area 
of the proposed subsurface sewage treatment system by a person 
with soil science qualifications acceptable to the department. 
Percolation tests shall be keyed by a number on the plat to the 
results in the report form. 

(9)-(11) Remain the same. 
(12) Each soil boring~~ be keyed by a number on 

a copy of the plat or map with the information provided in the 
report. 

( 1:3) beeaeiel'l ef s4!rea~~~e, le,Ju~~, I'el'llifl er i:rJ:"i~eieft 
di4!ebe9 il'leltnlii'I'J ~he 199 year £leeli!'lain el'l er l'leetr el'le 
l'repe~:~ed ~belioieiet!. 

+i+J-l.lll Individual sewage treatlllent systems other than 
conventional systems may be approved if they are designed in 
a=ordance with Department Circular 84 lil (J~:th 1 1!11! • ed.) l!fQlt: 
5, 1992 edition. and a waiver has been provided by the depart­
ment. 

~LliL Ne hn individual sewage treatment system ~ 
may n2t be located within 100 feet hori~ontal distance from the 
199 ~ear floodPlAin -±eYti of any ri'\'er, la:lee, e~l'!eam, pal'lcl el" 
watercourse end or within 100 f9et horizontal distance from any 
lakt. pond. swamp~ or seep~ unless a waiver has been provided 
by the department. 

iAl A waiver may only be provided if: 
ta+ill The watercourse is an irrigation ditch and the 

groundwater flow at the drainfield site w~H he~ eft>llllr ~e 
irriOJeteiel'l aieeh is ~nown to flow a~ay from the ditch, or 

fl*illl. The river or stream ;naraCJe yearly seaasmal 
highwater mark is a minimum of 100 feet from the drainfield and 
the bottom of the drainfield will be at least four feet above 
ebe 199 )ear flood~ elevation. 
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+etLbl In cases where the floodplain ~ has not been 
designated or determined by the federal or state government aftd 
21: ~ floodplain ~ is in question with respect to a 
proposed subdivision, cielirtee.'l!oiert determination of the location 
~ floodplain will be referred gn a case-by-case baSis to 
the department of natural resources and conservation for its 
determination. Additional information such as elevations at 
specific locations may need to be provided by the applicant. 

+r&r~ More than 100 feet separation distance from the 
meHim~• hi!h ~eter le•el flggdplain or frQm surface water may 
be required when soil conditions indicate a need for the 
greater distance. 

(17) Remains the same but is renumbered 16. 
+%&t"il.ll Where an existing system is present in a 

proposed subdivision, the evaluation of the existing system by 
the department ~ mYAt be basad on information submitted by 
the applicant on the adequacy to the prior user of the system 
and the capability of the system to operate without risk to 
public health and without pollution of state waters. 
~~ The department hereby adopts and incorporates 

by reference: 
(a) se,'l!oie 'l!oertk e~lle'l!oift 332 (Mar. 1986, re?c eds), wbieh 

is a jeirt'l!o p•eiieaeiert ef ehe depa.e.ert'l!o aftd 'l!ohe ee eperaei:e 
BH'I!oeneiert Se!"'l iee ef uenearte. sea'l!oe Urti • ersi'l!oy, seeeirt9 PtPArt­
ment circular WOB-6. 1992 edition. wbich sets forth minimum 
requirements for the location and construction of septic tanks 
and drainfields; 

(b) Remains the same. 
(c) Department Circular 84 12, (~ly, 1984 ed.) ~ 

1992 edition. which sets forth minimum specifications for the 
siting, design, construction, and operation of individual on­
site alternate sewage disposal systems. 

(d) Remains the same. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

16.16.305 MYLTii'LE FAHILY SXSn;MS (1) Multiple family 
water supply systems ~ mYAt be designed in accordance with 
Department Circular 84 11 (atily 1 1981 •~•l WOQ-3. 1992 e4ition. 

(2) Multiple family sewage syste•s shall be designed in 
accordance with OepartJient Circular 8+ 18 (.a:ttly 1 1914 atlol lfJm::. 
4, 199~ editign. and ARM 16.16.304 except sections (6) and (8). 

(3) Multiple family systQJIIS ~ lW§.t be desiqlted in 
accordance with ARM Title 16, chapter 20, subchapter 2 and ARM 
Title 16, chapter 20, subchapter 6. 

(4) Multiple family systema for six or more living units 
~ liiJ.1at be designed by an enqineer. Smaller systeJII& which 
are complex (i.e. , a water supply systelll with suhstantial 
pressure di£ferences throuqh the distribution ay .. t- or a 
sewage system requiring the p1111ping of seW4qe) 111ay alSO be 
required by the department to be designed by an engi~. 

(5) When more than one multiple family wat~ syat .. or 
sewer system is provided within a subdivision, ~·Y .ae•14 ~ 
systems should be tied together, wheft exceRt thas tbt systems 
must be tied together if the department deems it necessary to 
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provide greater system reliability. 
(6) Remains the same. 
(7) The department hereby adopts and incorporates by 

reference: 
(a) Remains the same. 
(b) Department Circular 84 19 (JI'lly, 1984 ed.) ~ 

1992 edition. which sets forth minimum specifications for the 
design, construction, and operation of sewers and septic 
treatment and disposal systems for multi-family and non­
residential buildings. 

(c) Department circular 8o4 11 (JI'lly, 1984 ed,) k!.Q.a=..L. 
1922 edition. which sets forth minimum design standards for 
small water systems. 

(d) Copies of Department Circulars 94 19 (JI'll~, 1981 ed.) 
aftd 84 11 (JI'tly, 1984 edt) WOB-3 and 4. 1992 editions. and ARM 
Title 16, chapter 20, subchapters 2 and 6, may be obtained from 
the Water Quality Bureau, Department of Health and.Environmen­
tal Sciences, Cogswell Building, Capitol Station, Helena, Mon­
tana, 59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

16.16.312 SUBPIYISIONS APJACENT TO STATE WATERS 
( 1) Where the department has determined that the dis­

posal of sewage from a proposed subdivision may adversely 
affect the quality of a lake or other state waters, the de­
partment may require additional information and data concern­
ing such possible effects. Upon review of such information, 
the department may impose specific requirements for sewage 
treatment and disposal as are necessary and appropriate to 
assure compliance with the water quality act, Title 75, chap­
ter 5, MCA, and water quality and non-degradation standards, 
ARM Title 16, chapter 20, subchapter§ 6, 7. 9 and 10. 

( 2) The department hereby adepts and incorporates by 
reference ARM Title 16, chapter 20, subchapter• 6, 7. 9 apd 10. 
which sets forth water quality standards for state surface 
waters. Copies of ARM Title 16, chapter 20, subchapter 6, ~ 
9 and 10. may be obtained from the Water Quality Bureau, 
Department of Health and Environmental Sciences, Cogswell 
Buildinq, Capitol Station, Helena, Montana, 59620. 
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA 

1§.16.601 WAIYEBS (1) Ne p~eYiaiefts Provisions of this 
chapter ~may ngt be waived unless specif.ically granted in 
this subchapter or specifically granted in 76-4-125, MCA. 
Waivers must be requested in writing and must be accompanied 
by data substantiating the request. 
AUTH: 76-4-104, MCA; IMP: 76-4-125, MCA 

16.1§,603 SUBDIVISIONS IN HASTER PLAijHEp AREA (1) A 
subdivision is excluded from subchapters 1 and 3 of this chap­
ter, is not subject to sanitary restrictions, and can be filed 
with the county clerk and recorder without department review 
when all of the following conditions are met: 

(a)-(b) Remain the same. 
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(c) Notice of certification shall ee must be forwarded 
to the department in accordance with 76-4-127. MCA ~the lseel 
~··ernin~ eea~ ~i~hin ae days after the lees} ,s.ernin~ ee4y 
reeei "es en applieatiel\ l:lnder the pre • isisrts ef the B~:~e«i-..isien 
and Plettin~ Aet. 

(d) ~he rtetiee sf ee~ifieatien shell inell:ldet 
(i) !faille end addrese ef the epplieertt• 
(ii) A eepy ef the prelimiftarl plat er final plat ~here 

a pt!eliai:ua:r~ plat: ie ne'e ftaeea•a~~. 
(iii) ~he n~:~meer ef p!epeeed pareels in the s~:~bd~isieno 
(i\') A esl'~ sf any applieable eenin~J erdinanee. 
( •) Ue" esnstr~:~etieft ef the water st.tpl!'l) and sewa~Je 

disl!'ellal e)stems e! e~ensiefts will be tinaneed. 
(\'i) A eep} ef the master plan if ene has net ~et been 

st.tbmitted te the department. 
(wii) Relati"e leeatien et the s~:~bdioisien te ette eity 

eeo!'r~t.ee"i"""""' 
(•iii) eertifieatien that eda~ete ~nieipa) feeilities 

fer the sl:lppl} ef water end dispesal ef seva,e aftd selia waste 
are aoailable er will be l!'re;idee within ene year• 

te+~ The required lot fees as determined in subchap­
ter 8 of this chapter have been submitted to the department. 
AUTH: 76-4-104, MCA; IMP: 76-4-124, MCA 

16.16.605 EXCLUSIQNS (1) Remains the same. 
(2) The following divisions of land are also exempt from 

this chapter and must bear on the survey document the acknow­
ledged certificate of the property owner stating that the 
division of land in question is ex.-pt from review and quoting 
in its entirety the wording of the applicable exemptionT~ 

(a) Divisions for the pw:pose of acquirinq additional 
land to become part of a parcel that does not have sanitary 
restrictions imposed provided that no dwelling or structure 
requiring water or sewage w.W be erected on the additional ac­
quired parcel. 

(b) Divisions made to correct e:tTors in construction 
where g building. er shrubs. or gther permanent ygqgtation may 
encroach upon the neighborinq property. 

(c)-(d) R-ain the sa... 
(e) Parcels ~teed !el!l ~:~eH:i~ eit1in9s 1 __ .,..., palMi:"' 

lets; pi!IJ!IItS, IJ!I'&oel pits sftd slti H:f•e where sanitation facili­
ties will not be used. preuiciee in which no structure requiring 
water or sewage disposal l!!.W be erected eft WMt p&¥ee:l. Any 
change in land use subjects the division to the provisions of 
Title 76, chapter 4, part 1, MCA, and this chapter. 
AUTH: 76-4-104, MCA; IMP: 76-4-125, MCA 

16.16.803 FEE SCHE~E5 (1) The fees described bltlaw 
pertain only to review of subdivisions as mandated by Title 
76, chapter 4, part 1, MCA. An additional fee 111ay be re­
quested pursuant to the Montana Environlllental Policy Act 
(75-1-101, et seq., MCA) for the preparation of an environmen­
tal i111pact statement. 

(a) The fees in Schedule I shall be charged: 
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(i) Remains the same. 
(ii) Per condominium living unit except, where municipal 

or county district water and sewer are available, the fees 
shall be charged per sewer hookup to the municipal or county 
sewer, plus $10 tor each unit in excess of one which is in­
cluded on a single ~ service connection to the water and 
sewer main. For condominium liying units with individual 
service connections to the water and sewer mains. tees in the 
full amount shown in Schedule I myst be ch~rged. 

SCHEDULE I 

Fee schedule for division of land into one or more parcels, 
condominiums, mobile home/trailer courts; recreati.onal camping 
vehicle spaces and tourist campgrounds. 

Sewage disposal 
provided by 
individual, multi­
ple family, or 
public systems 
which are not 
connected to 
municipal or 
county sewer 
district systems 

Water supply provided $+& ~ 
by individual, multiple 
family, or public systems 
which are not connected 
to municipal or county 
water district systems 

Extension of municipal $~ 1QQ 
or county water district 
supply systems requiring 
review and approval 

Existing municipal or $+& 1]. 
county water district 
system, previously 
approved (no extension 
required) 

Exteneion of 
municipal or 
county sewer 
district sys­
tems requir­
ing depart­
ment approval 

Exhtinq 
municipal or 
coW1ty sewer 
diatrict 
sewers, 
previously 
approved 
(no exten­
sion re­
quired) 

(b) The fee shell ee ~ ~ per vehicle parcel for 
recreational camping vehicles and tourist campgrounds where no 
water or sewer hookups are provided. 

(c) Remains the same. 
AUTH: 76-4-105, MCA; IMP: 76-4-105, 76-4-128, MCA 

16.16.804 DISPQ§ITION OF fiES (1) The department shall 
re~burse local governing bodies under department contract to 
review subdivisions as follows: 
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(a) For JliAi21: subdivisions een<ea:il'\il'IOJ eoer S J!Bireel$ with 
individual sewage treatment systems, $10 per parcel. 

(b) For ~ subdivisions een'eaini~~ 5 er £ewer pareele 
with individual sewage treatment systems, the department will 
retain thirtee~ dellars ($13) i5Q per parcel of the review fee 
collected under ARM 16.16.803 and will reimburse the balance 
to the local governing body. 

(2)-(4) Remain the same. 
AUTH: 76-4-105, MCA; IMP: 76-4-105 1 76-4-128, MCA 

4. The amendments proposed by the department are needed 
to incorporate changes in technical requirements for water 
supply systems and wastewater treatment systems that have 
evolved during the past eight years, correct existing language 
to conform to the Sanitation in Subdivisions Act, and clarify 
the subdivision review process to eliminate confusion about the 
process and the information requirements, Finally, the propoa­
ed amendments implement a new subdivision fee systea that is 
needed to recover costs of reviewing subdivision application•, 
as directed by the 1991 Legislature (.f>ti, Sec. 9, Ch. 645, 
Mont, Laws 1991). The rule for disposition of fees to local 
governments to reimburse their costs is also necessarily 
amended to accom:modate the foregoing legislation. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed rule, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Pat Risa, Department of Health and 
Environmental Sciences, cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than August 31, 1992. 

6. Robert J. Thompson has been designated to preside 
over and conduct the hearing. 

~Qt£i+_ I'L oENiliSiif!i(so~or 
Certified to the Secretary of State July 2Q. 1992 

Reviewed by: 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the amendment 
of rules governing unemployment 
insurance. 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED AMENDMENT 
OF 24.11.475 PERTAINING TO 

UNEMPLOYMENT INSURANCE 

NO PUBLIC HEARING CONTEMPLATED 

1. ·.)n August 29, 1992, the Department of Labor and In<i11Stt"'' 
proposes to amend 24,11.475 governing the administration of " 
unemployment insurance for the State of Montana. 

2. The rule as proposed to be amended provides as follows: 

24.11.475 AFPBQYAL oF tRAIHIHG BY TUE BtvtsteH-DEPARTMEHT 
lll Section J9-51-230711l. MCA. denias benefits to 

individuals who do not baH a genuine attachment to the la.bor 
market blcause of their regular secon4arv school attendance ot 
full time attgnQAnce at an institution of higher education in 
thp pursuit of a bachelor's or higher degree or in a prqgram of 
post graduate or post doctoral studies. 

1Zl Section 39-51-23Q712l. MCA allowa tba department to 
pay benefits to in4ivi4uals engaged in other types of training 
whicb. as determined by the department. represent for those 
indiyiduals the most reasonable and appropriate aPProach to 
reemployment in ;table employment yhic4 utilizes their skill§ 
and abilities to the grpatest possible degr~ 

1.ll. Training that MY be approved Under this section 
includes job search wor;kshops and vocational or te9hnica1 
training. including basic edQQation required au a prerequisite 
to sugh training. oonduqted as part of a proqrp designed to 
prepare indiyidU4ls (o; gainful employment in recognized 
occupations and in new and emcrgina occupations. Short-te~ 
vocationally-directed acJdamiG courses may also be apprgyed. 

(~.i) The. departlaant :t.U.l approv- training tor any cla~nt 
ei*llt-i-~tl'ldlar ae~ 39 Sl i»C»-r-HMr-!::!--th-eftei'fl'i'l'lfl" ••~ 
~ the following conditions: 

(a) The training facility is approved by the O~M:l't 
depa,t;ent ~pd by the aaanGV of stata ggyarn;ont autbgrized to 
apP+'OY9 tnini,ng facilities yith rupect to s:urricuJ.ym. 
faciliti~O· staff and gther essentials ne~essary to achieve the 
tuining obitctive. ;i,ncluding appropriate standarW. anQ 
practice& SIB to satisfac1;0;y att&ndance o.ncl perfg;mance Q' 
tuinees: 

(b) The claimant's skills are eieher--~­
o.,._.llftHi-.f.-eewpi>CI1••,.~ -ieft'-eft~ ... -•••o-l-<ielrlor-~ 
ar-IHI'Iiad-ttne. nett 1-ift.}y ttcr impt!'e • at in noe4 gf upgrad.J.na du~ 
to tacqnglpqical or other a¢/ances in the claimant's 
occupaUonal Ueld or present or impend;i,ll<J guan41 fgr the 
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claimant's skills are minimal or declining and are not likely to 
improye; 

(c) The training course relates to an occupation or skill 
for which there are, or are expected to be in the immediate 
future, reasonable employment opportunities in any labor market 
area in the state in which the claimant intends to seek work; 

(d) The claimant has aptitudes or skills which can be 
usefully supplemented w~~h~n-e~~-~~~~~ ~ 
training: and 

(e) ~he--~~~--~--ne~--~-~--~re~n~n!--~ 
edttea~~efte:l:~.H-aftee -..mder-~ -f~-er~t!~"1!'rC(J!!'em"r ln 
general. the claimant's present occupational situation is one 
which could be improved by the training. 

(i~) on a week-to-week basis a trainee meeting the 
foregoing qualifications may continue to receive benefits until 
benefits are exhausted if the training facility certifies that 
the claimant is enrolled in and satisfactorily pursuing the 
training course. 

AYIH: sec. 39-51-302, MCA IMf: Sec. 35-51-2307, MCA 

~: This rule is amended inaSIIWCh as the prior rule was 
interpreted by many as being too restrictive and had the effect 
of eliminating training opportunities to those individuals who 
would benefit the most. This revised rule more clearly 
identifies the schooling that the statute prohibits, the 
schooling that the Department may authorize, and the conditions 
that must exist before training is authorized. 

3, Interested parties may subait their data, views, or 
arguments concerning the proposed adoption in writing to: 

Legal Services Division 
Hearing Unit 
Department of Labor and Industry 
Old Board ot Health Building 
1301 Lockey 
Helena, MT 59620 

no later than August Jl, 1992. 

4. If a person who is directly atfectad by the propoeed 
amendments wishes to expr-• his data, vie- and arg\UI~ts 
orally or in writinq at a public hearing, he aust make written 
request for a hearinq and sua-it this request along with any 
written comments he as to the Legal Services Division at the 
above address no later than August 31, 1992. 

5. It the agency receives requests tor a public hearing 
on the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the propo•e4 
adoption; from the Administrative Code Com.ittee ot the 
Legislature; from a governmental subdivision, or aqency; or fro• 
an association having no less than 25 a&abers who will be 
directly affected, a hearing will be held at a later date. 
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Notice of the hearing will be publisned in the MOntana 
Administrative Register. Ten percent of those persons Qiroctly 
affected has been determined to be zs. 

;/i:.:r.~ JJf ~- (~_/ 
William E. O'Leary, chief/counsel 
Rule Reviewer -~- ( 

··~ 

1./, ) /,.,..':.:....rr' /~ ":..:.;:.·_ ..... ---"'(._r 

Mario A. Micone, Commissioner 
DIU'ARTMENT OF LABOR 6c INDUSTRY 

certified to the secretary of State: 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the ~atter of the proposed 
a~en~ent of rule to ~ake 
consistent the exclusions fro~ 
the definitions of employment 
in the Une~ployment Insurance 
and Workers' Compensation Acts 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 

ARM 24.29.706 

1. on August 26, 1992, at 10:00 a.m., a public hearing 
will be held in the 1st Floor Conference Room of the Beck 
Building, 1805 Prospect, at Helena, Montana, to consider the 
proposed amen~ent to rule stated above. 

2. The Department of Labor and Induetry propoeee to amend 
its rule specifically pertaining to the exclusions from the 
definitions of employments in the Unemployment Inaurance and 
Workers' Compensation Acts. 

3. The Department of Labor and Industry proposes, to the 
extent feasible, to make the rule reqardinq what employments are 
excluded from the definition of employment under this rule be as 
consistent as possible between the unemployment insurance and 
workers' compensation proqraliUI. The department is interested in 
public comment and suggestions on this issue. 

4. The proposed amendlaent will read as follows: (new 
matter underlined, deleted matter interlined). 

11 24.29.706 ELECTION NOT TO BE BOtmp INDEPENDENT 
CONTBACTQR ( 1) Se2e-~~-----Wft'!t:i~~--o£.-.,. 
per~flersll:i:p-vtte-~-aer-~-•2 .-.ee --aew-~~..-ee-~­
:i:naepenaeft~--eeft~ree~e~-~-~-9Seeera~-~-~ 
serv:i:ees-~--- perfei!We~--·-~-~-ar--fer blrolter "'()!!" 
sa2eeaaft-serv:i:ees-perferaee~~ieenee is~~~~ 
ef-~):-~l"~lere-ieft.--not!-~~·-·2eew-ee -ee llleUild--under 
e-eeapefteae:i:en-p:i:aftT 

fit Sole proprietors or working members of a partnership 
who consider theasal vas or hold ~h•e• out as independent 
contractors, e~her-ehaft-~~ seeeien-~~r~~~~ .ust 
elect to be bound under a compensation plan, but may elect not 
to be bound under a compensation plan if the ifteepeftlleJI~ 
eeft~aeeer sole owner or working mepber of a portnersbip 
submits, on fol"lls provided by the d:i¥i:s:i:om departl!!ent, an 
appropriate application as required by section 39-71-401 (3), 
KCA, and the :i:naepe.ncient!l-~l'l:s:aetler applicant m-ts all the 
following conditions: 

(a) evidence the iftd~-- een~tae~ applicant 
deaenst!lra~ea--fte is engaged in an independently established 
trade, occupation, profession or business by providing the 
d:i:Y:i:s:ion department with: 

(i) evidence he the applicant pays social security or 
unemployment taxes on l!t:i:s the anpUcant's employees or self-
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employment tax an-hi•e~f; or 
tiit-his-b~einees~s~~~-e~mpenss~~~~ 

ona-nsae-ef-ins~~•~t-•~ 
tiiit liil a copy of his the applicant's federal or state 

income tax statement for the most recant tax reporting period 
that shows income and expenses for his the applicant's businesst 

tivt-a eap)' O'f-~ sales dlesler-a~eemeft•--s~J'Ied-hy-lt-im-"itnS 
~he....fti-ri-ft9~~-i-nc:H.~-he-is-ne~-Mt~layee--accordi119 
eo.....mr-it;eat:l'lllii.~~~-*-Pi-n~ift~-itM-),96-2--fottdfto&}: 
~ax-~i~y-and-~i~-~aspensi~~i~~~~~~ 
aeeivieies-f~lfH:1-efte-ineer!'llll:- t a • aJMie 11er • i:ea-~~ ... -o£--e 
eiireee-selierT 

(b) The indepel'\defte eaner-e.~er- dellleftM~i'le-~~ 
hi•se:l:f--~-fti!ll1seH-~ aCPlicant contends to be an 
independent contractor by providing the division with; 

( i) a eepy~-e--our~ eo1~ i1'1-wlil.ietl-he-i1t-i:Qene-i+i-ed 
os----i-ndepet~ -eeftt'.fteter--wt.e-~~~-t!1'811- eane~--or 
aireeeien--+.l!!.e pez fi~t---~w~-.--~-~-l!heft 
"el'\erei--or--diree·M:en- tequired -ey-~~lae:ieft;--end 
whieh--i..-s-""'!l'~-by--1!be--fti.to~«'Jet'ri!-~-ft.~t"-<M' letter, 
contract, or accepted bid proposal frqm the current hiring agent 
and from at least two other hiring agents. Eacb docyment should 
state the applicant is ngw or was under gontract to the hiring 
agent during the past year as an indapendent contractor {ree 
frgm their contrgl or direction gver the perfoppance of the 
applicant's service. gther tban contrgl gr directign required bv 
government regulatign and 

(ii) laeeers-£rea-1!1~--:i_..~~ ~-eqe~~ 
eaeh--e£--wft~- s~a~e•-~-~- kftda~ene-~-~ 
e~rreftl!%y,--er---.--~-~-~:t•;q-~"'*tldepende!~ 
eet'lt.raceer"'s--~-~ ~-yeer--ett~tt-efte:~-dttri~-~~1:loi.._..-o'fi 
~1\e--eeM:t:'ttctl -fte--wee-~~-<ere-i--or-...t:i:reft.i:oft-..,.,._...-bbe 
per£ell'lllanee-"f!l'f--tns--serv:i::C~ea;-~-1!fttln eowe,P!!I'~---~ 
ret~ttired-by~e o ar-11~ ~ two gr more of the fgllowina; 
printed invoices. businea• cards. business license or permits. 
public adverti§ements. business checting account {authorization 
car41. a bu§iness telephone listing 

(c) The il'ldapaftaaft~--oere~er--inlli::ica~---- per('or•• -fi-i.e 
ser¥iee•-~~;....,..ft·-~ha- n•• l!raee;-eeeopa~i~-~ 
£-Meft--I!H!'--!Nsi--~-~ -~~-~'11 
ifteer~el!:ion-eft-how-ehese-sell"i'~s-a .. ~-be-pre•i&a<iT 

td.t--'l'he-intl~aeM-~~ftd.i~.-.-penoriiS 11ew 
er-e.-i:tereti-<~~~er¥i--+:lft0er-fti- eMIWaee ~.,...-i+-et~e-~-MI 
a-ftdM-1-eh-~i:" e-s-t! lsefera ~. new- al:l!e~ -~-ere 
per£er.etl-r 

f•t-~he-indepeftdene~~ appligant indicates he has 
a large, substantial investJaent in the tools, equipment or 
knowledge essential to the performance of his tbe applicant's 
services. The <iivieian departJpent may require evidence. of a 
large, substantial investment in tools or equipment, or of 
certification of his the applicant'§ specialty knowledge. 

(2) t~t An election under this rule is nee valid ~til: 
appre~~~H •iaien- ana ~he eieetlieft-efti-y- ~e•eline effecti""' 
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~1!11:'-I!IJte-)I'<!'&P"'"Wft.H·e-....oefte.-i:ndepe!!dene -.eonet aceor ~rf~~ 
el!lftl!lil!leeJt~-w!.~h-~fte--eol'ldh~~-wft-:i-eft.-<!!fte.~~ri!ed 
i~s-~Htl indefinitely upon approval by the department. 
however. if any future investigation conglu4es tb& agplicant is 
not an independent contractor. the exemption will pe voided. Aft 
elee~iei'I~-M-renewe&~,._-~-ee~!.fttJ--efte~~ 
!leeeiel'l-tit-er-~hie-r~leT 

t•t--Sele-preprieeers-"M"-Wil!l'rlt<i~ -llbe!: s <Ot'--1l'l'rt"b~ 
"lffte-1!:eftB'i~~-••i--or-~ld--eh-1!1e:I:Yes--<t.---indepetldet~ 
eeft~reeeers7-eeher-~he~t-eheae-ift-seeeiel'l-t~t-ef-l!!his-r~le-al'td 
who-haYe-eapll!lyees,-may-elee~-nee-ee-&e-be~!'ld-~~er-a-eempel't­
sal!!ie~t-plal't7-wiel'te~e-previdi~-ehe-i~tfermeeiel't-re~ired-hy 
seeeie~t-i~t-~~~~r~-previdil't~-<t.he-~~~~~ 
!l~iSI'I1' 

f!lt--~tllllber-~ 10'ers,..'IS'-ell'pik.,.n.-<by-~-ii'Rie~eft~--.oon­
eraeeer-eeher-~hel't-hiaeelf~ 

tl5t--na.e-ef-~err-ee~~~J~eJn~aei.--i'fltlt:lt:._~'Pf."'­
Yi«~-eevera~-fer-his-e.pleyeeeT-aftd 

tet--p.,,!,iey--rntlllftP-"'8'!-- werlMr' • --..peneal!!i:on- !:1-tce 
eeveri~t~-l'tie-empleyeesT 

tSt--'i'he ell!e~~~H\ee-foer-~-<t:M.-__.le--ie--&r 
worJterr-'l!lo.t'&IJeat-i--ptK"PO••• ~n:l:l"r-~~-el'tatt---inde­
pel'ldel'tt-ee!'l'traet:er-"tleitlftet:' ~~--r-1:'eeei¥es--mr...-..p­
ei"l'l-dees-l'll!le-iaply-empl"y"e-eeeeaa~ 

f6t--3;!--~ ---Htg--ei-ien--*"~-be---.M-~ 
eh:!os-~..-~~-eqree-~-tme-dinsi"l'l .. s-~1K-.-~_,. 
r~eee--a!'l--~s<t.ra~~e re¥iew--~~-~.-d~-~-~ 
~+T~9T~e6 .. ---3;+-""'i!t!e-perseft- t!leee nob ~-wHtl!-~·he·qfi o isio~ 
d-isieft-~~'ter--eeii!Piet.-i-"O'f-~~-- rell'i-~ 
he-•ay~eee-~stted-ea..-preeed~es-ift-eeeereeftee-w~h­
AM-e+,.e9,.i!HT 

(3) If the aPPlicant Sagking this Q)Cemption disagrees With 
the depart.ln9pt 1 s deeisign. the applicant may appeal for a 
contested case hearing in accordan&e with AiM 24.29.207.~ 

~: Sec. 39-71-203, MeA; IKf, sec. 39-71-401, MCA 

~: Amended Rule: 24.29.706 Under 39-71-401(2)(d) MCA a 
sole proprietor or working ~er of a partnership is exe~~pt 
froa the provisions of. the Workers' coapensation Act. H~ver, 
under 39-71-40L(J) such an individual, who holds himaelt out as 
an independent contractor, cen elect to receive coverage under 
any of the three plans. The Dapartaant muat adopt rule& to 
i.apleaent the process required to eat4.blish the individual. as an 
independent contractor. This rule is adopted to establish the 
procadure and requiraments that the O.partmant will accept to 
establish this independent contractor status. 

5. Interested pt~rtiea •Y submit their data, viewiS, or 
ar~ents concerning the proposed adoption in writing to: 

Legal. services Division 
Hearing Unit 
oepart.ant of Labor and Industry 
Old Board of Health Building 
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6. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearinq and subait this request along with any 
written comaants he has to the ~gal Services Division at the 
above address no later than August 31, 1992. 

Mario A. Kicone, Co-issionar 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the secretary of State: 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the proposed ) 
amendment of rules and a proposed) 
new rule regarding what is ) 
classified as wages for purposes ) 
of Workers' Compensation and ) 
Unemployment Insurance. ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 

ARM 24.11.814 
AND PROPOSED ADOPTION OF 

NEW RULE I 

1. on August 26, 1992, at lo:oo a.m., a public hearing 
will be held in the ut Floor Conference Room of the Beck 
Building, 1805 Prospect, Helena, Montana, to consider the 
proposed amendments to rules and new rule stated above. 

2 • The Department of Labor and Industry proposes to amend 
its rules specifically pertaining to those payments made by 
employers to employees which are expense reimbursements and may 
be excluded from the definition of wages. 

3. The Department of Labor and Industry proposes, to the 
extent feasible, to make the rules regarding what may be 
excluded as expense reimbursements under these rules be as 
consistent as possible between the unemployment insurance and 
workers' compensation programs. The department is interested in 
public collllllent and su9<:Jeations on this issue; however, no 
proposal which has the effect of reducing an employee's actual 
wage, or that camouflages waq- as expense payments, will be 
considered. 

4. The propoaed alllencbaent and proposed new rule will read 
as follows: (new llllltter underlined, deleted matter interlined). 

RULE I PAYMEI!TS THAT ARE NOT WAGES --- EMPLOYEE EXPENSES 
( l) ranuts ¥!!!• to an gplpy•• to reimburse the llpployee 

for grdinarv and Dacal§•ry expep••• ineurxtd during th• coursa 
and scope of e;ploxmont aro not wages it all ot the following 
are met; 

.Li.l.. the gpupt of ••gb gployaa 1 s re~mpurspant is entered 
§eparately in the IRPloyer's records; 

Lbl the e;ployer has dQCumentatign that the employee 
insu"td t~1 1¥»10''' in con4uctinq businasa for the employer; 
~ tnt reimbur3&a•nt is not bas&d on a percentage of the 

emPloYU' 1 waq1s: 
~ tbe reiaburaamant does not reploca the customary wage 

for the occupation; And 
iJl tbe reimbursement is QaSed on; 
til actual axpeosas incurred by the employee supported by 

receipts; or 
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Ciil a flat rate no greater than the amount allowed to 
employees of the state of Montana under section 2-18-501 and 
503. MCA. unless. through documentation. the employer can 
substantiate a higher rate; Qr 

Ciiil a per mile rate not to exceed four cents CS,04l or 
a total Qf $25 per day. This reimbursement is allowed only for 
those employees who travel more than fifteen C15l miles from 
their base of ogerations, 

(2) With respect to light equipment. sugh as chain saws, 
the reasonable rental value maY not be greater than 25t of the 
employee's gross remuneration. 

AQIH: sec. 39-71-203, MeA IMf: Sec. 39-71-123, MCA 

.BM.S.QH: Enacting New RULE I in Workers• Compensation 
Rules, A 1991 amendment to 39-71-123(2) (a) MCA modified what 
was not "wages" insofar as what axpenses were allowable for 
meals, lodging and travel and rental of equipaet~t. This rule is 
enacted to establish per diem mileage and rental cost for 
certain tools, as well as establish a proc:edure tl1at the 
employer can follow so as to exclude the- expenses from 
"wages". 

2 4 • 11. B 14 PAYMENTS THAT ARE NOT WAQES --- EMPLOYEE EXPENSES 
(1) Payments made to an employee to reimburse the employee 

for ordinary and necessary expenaaa incurred during the course 
and scope of employment are not wages if all of the following 
are met: 

(a) the amount of each employee's reiabursement is entered 
separately in the employer's records; 

(b) the employer has docuaentation that the employee 
incurred the expanses in conducting business for the employer; 

(c) the reilllbUrs-ent is not based on a percentage of the 
employee's wage; 

(d) the reiaburs-.nt doea not replace the cust011ary wage 
for the occupation; and 

(e) the reimbursement is based on: 
(i) actual expenses incurred by the employee supported by 

receipts; or 
(ii) a flat rate no g:r::eater than the a.ount allowed to 

elllployees of the state of Montana under section 2-18-501 and 
503, MCA, unless, through documentation, the employer can 
substantiate a higher rata~~ 

(iiil a per mile rate not to exceed four cents <~.04l or 
a total of 525 per dax. rnls reimb»tsement is allowed only fot 
those emplgyees who tray•l more than fifteen <151 miles froa 
their base ot gperatiQDJ· 

AYIH: Sec. 39-51-301, 39-51-302, MCA M_: Sec. 39-51-201, MCA 

~: The Department is proposing this aman~ent to clarify 
what employee expensaa are not to be considered wages for the 
reporting requirements of unemployment insurance. This is 
required by the amended Section 39-51-201(19) (b) (iii), MeA. 
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5. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in ~iting to: 

Legal services Division 
Hearing Unit 
Department of Labor and Industry 
Old Board of Health Building 
1301 Lockey 
Helena, MT 59620 

no later than August 31, 1992. 

6. If a person who is directly affected by the proposed 
amendlllenta wishes to express his data, views and arguments 
orally or in writing at a puQlic hearing, he ~uat ~aka written 
request for a hearing and aublllit this request along with any 
written collllllents he has to the Legal S.rvicea Diviaion at the 
above address no later than Auguat 31, 1992. 

Mario A. Kicone, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.13.201, 46.13.301 through 
46.13.304 and 46.13.401 
pertaining to low income 
energy assistance program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.13.201, 46.13.301 
THROUGH 46.13.304 AND 
46.13.401 PERTAINING TO LOW 
INCOME ENERGY ASSISTANCE 
PROGRAM 

1. on August 20, 1992, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amen~t of rules 46.13.201, 46.13.301 
through 46.13.304 and 46.13.401 pertaining to low income 
energy assistance program. 

2. The rules as proposed to be amended provide as 
follows: 

46.13.201 INTERVIEWS REQUIRED AND CONTENT OF INTERVIEWS 
Subsections (1) and (1) (a) remain the same. 
(2) The staff member shall explain to the person apply­

ing all factors of eligibility which must be substantiated and 
assist the person to understand the regulations governing his 
eligibility and receipt of benefits. The staff member shall 
inform the client of the availability of the regulations 
affecting eligibility as found in the Administrative Rules of 
Montana, 46.13.101 through 46.13.501, copies of which are 
available ana -~ ee inepeMed ift ehe e'!fi•• af e)le elePII artd 
!.'BIUI!.'EieP afta the elel!'ll ef ee\lft .i:R liUleh ee-ey from the Inter­
governmental §ervices Bureau· Family Assistance pivision. 
DePartment of social and Rehabilitation Services. P. 0. Box 
4210. Helena. MT 59604-4210. 

SUbsection (3) remains the same. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 KCA 

46.13, 301 DEFINITIONS ( 1) A "household" ee~sists at 
all iREli·fiEllials "'"l!.e sh-e a si~EJle pFimiU!':~! heatinEJ 99\iPee and 
wl!.e l.i:¥9 iR a s.i:~EJle sheleer er Pe~tal liflie means any individ­
ual or group of individuals who are living together as one 
economic unit for whom residential energy is customarily 
purchased in common or who mate updesignated payments for 
energy in the torm of rent. 

Subsections (1) (a) through (9) remain the same. 
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4§.13.302 ELIGIBILITY RE9UIBEMEHTS FOR CtRTAIN TXPES OF 
INDIVIDUALS AND HOUSEHOLDS (1) Except as provided be­

low, households which consist solely of members receiving 
supplemental security income, aid to families with dependent 
children, or general assistance are automatically financially 
eligible for lQQ1 low income enerqy assistance benefit 1wards. 
"Members receiving SSI, AFDC, or general assistance" include 
any financially responsible relative or individual whose 
inco- and relk!urces we:t'e conaidered in determining eligi­
bility fo:t' these programs. 

subaections (2) through (6) remain the same. 

AUTH: Sec. S3-2-201 MCA 
IMP: Sec. :p-2-201 MCA 

46.13.303 TABLE$ OF GROSS IECEIPTS AND INCOM$ STAHQARDS 
( 1) The inCOllle standards in the table in s\lhsection 

(2) below are the ~ ~ u.s. government office of manage­
ment and budget poverty levels for households of diffe:t'ent 
sizes. This table applies to all households, including self­
employed households. 

(a) Households with annual gross income at or below 125t 
of the ¥.1-!14 lJill.2. poverty level are financially eligible for 
low income anergy assistance. Households with an annual gross 
income above 125% of the ~ ~ poverty level are ineligi­
ble for law income ene:t'qy assistance. 

(2) Income standards for all households: 

Faaoily li'~y 50 125 150 
Sis. Gui<W~i.o• Percomt PerCIID't Percent 

One $ '-riM ~ $~l..iQ1 s~ L..m. $ ~ lJI....Ui 
Two &.,.HQ L.J.2lZ_ ~L.lll ~.u....ut ~u...:w. 
Thr- ~.u.no ~1..1.n ~l.L.i.U ~ .ll..1.ll 
F010r ~ .l.L..2S ~i..lll ~l.l..U! ~~ 
P'ive ~.u...m ~l..l.U ~z.wu ~ 1.L...t15. 
Silt ~~ ~LJ..U ~.u..au ~~ 
Ad4itiQMl ~ .wB ~ L.l1ll ~ 1..lli ~ ~ 
...e.radd 

AUTH: sec. 5l-i-2Q1 MCA 
IMP: sac:. '3-i:2Ql MCA 

•a·~·JQi ~G INCQME Subsections (1) through 
(l.) (a} :t'Q&i.n th• :u-. 

(b) Dependant c:are deductions shall be subtracted from 
annual q:t'OSs inca.e that is betw .. n 125% and 150l of the ~ 
~ u.s. government office of management and budget poverty 
level fo:t' the particular household size. 

Subsections (3) (c) and (4) remain the same. 
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(a) Medical and dental deductions can only be subtracted 
from annual gross income that is between 125% and 150% of the 
~ ~ u.s. government office of management and budget 
poverty level for the particular household size. Households 
meeting the income standards in ARM 46.13.303(2) after this 
adjustment are eligible for benefits. 

Subsections (4) (a) (i) through (4) (a) (x) remain the same. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

46.13.401 BENEFIT AWARQ MATRICES (1) Definitions: 
(a) LC means local contractor. 
(b) MPe meal'ls !leAtaAa Pewer eempal'l}• 
(e) !191:1 mea !'Is !4el'ltafta Gale eta l:l'eHities, a ai.visierl et 

!ffil:l Ressereee 1 !Reo 
(d) GFG meal'ls Great Fails &ae eempe~r 
(e) PPL meal'le Paeifie Pe~er aftd Li~ft'eo 
(!) R~ mea!'le R~rel Slaetrifieatiel'l Admir~ie~e'eien, 
Subsections (1) (g) through (1) (i) remain the same in text 

but will be renumbered (1) (b) through (1) (d). 
Subsection (2) remains the same. 
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3. The changes to ARM 46.13.303, 46.13.304, and 
46.13.401 are necessary, in part, to ensure that the depart­
ment's policy coincides with the 1992 U.s. Office of Manage­
ment and Budget (OMB) poverty standards and to ensure that 
benefit award matrices are within the current Low Income 
Energy Assistance Program (LIEAP) budget. The a:mendment of 
ARM 46.13.303 is necessary to change the income standards to 
be used in determining eligibility for LIEAP, based on the 
1992 federal povex-ty levels. ARM 46.13.304(3)(b) and (4)(a) 
must be amended to provide that the 1992 poverty levels will 
be used in determining whethex- a household's gros• annual 
income is between 125% and 150% of poverty for purposes of 
qualifying for a dependent care deduction or medical and 
dental deduction. 

The benefit matrices in ARM 46.13.401 used to determine the 
amount of benefits to be awarded to eligible households ax-e 
being amended for fiscal year 1993 based on current funding 
for the px-ogram. 

The a-ndlllent of ARM 46.13. 401 is also necessary to eliminate 
the differentials in benefit amounts based on which utility 
company provides service. Since one provider of electricity 
or natural gas may charge more than another, the amount of a 
LIEAP recipient's benefit award has in the past taken into 
consideration not only what kind of fuel the recipient uses 
tor residential heating, but also which provider the recipient 
purchases service from. 

Reductions in LIEAP funding and consequently in LIEAP benefit 
amounts has made the differences in benefit amounts based on 
the provider so sm&ll as to be inconsequential. The matrices 
are therefore being changed to eliminate the different benefit 
amounts based on the provider, although benefit amount still 
Vilries by type of fuel used for heating. sections (1) (b) 
throuqh (fl oJ: Ami 46.I3.40l. which list the abbreviations used 
in the rule for the di!ferQllt utility providers are therefore 
unnec~ry arul are being delated. 

It is necessary ta alllen4 A5llt 46.13.201(2) because it is na 
longe-r accurate. It currently states that copies of the 
administrative rules gov~ning eligibility for LIEAP are 
available from th.e offices of the clerk and recorder and the 
cl~Uk il'r wch G.l\lunty. Since the rules are available at 
ditfe~nt locations in each county, the rule is being changed 
to state that the rules can be obtained from the department. 

The definition of household in ARM 46.13.301(1) must be 
amended to make it conform to the wording of the LIEAP stat­
ute, as required by the Office of CaiNIIUnity Services of the 
u.s. Department of Health and Human Services (HHS), which 
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administers LIEAP. In the current rule, all individuals who 
share a single primary heating source and live in a single 
shelter are defined as a household. Although the definition 
of household is being changed to state that all individuals 
living together as one economic unit and sharing energy costs 
constitute a household, there is no change in policy, because 
all individuals who live together and share energy costs will 
be considered as one economic unit. 

The amendment of ARM 46.13.302(1) is necessary to specify that 
any household which automatically qualifies for LIEAP benefits 
because all the members of the household receive either 
supplemental security income, aid to families with dependent 
children, or general assistance will receive the maximum 
benefit. This is not a change in poli.cy but makes it clear 
that such households not only are financially eligible but 
also will receive benefits at the maximum 100% level. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal counsel, Office of Legal Affairs, Depart­
ment of Social and Rehabilitation Services, P.O. Sox 4210, 
Helena, MT 59604-4210, no later than August 27, 1992. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

certified to the Secretary of State ----~·ul!~il~y~20u_ ________ , 1992. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In ~he matter of the amendment 
of rules pertaining to general 
provisions, racing secretary, 
veterinarians, general require· 
rnents, general rules, duties of 
licensee and breakage, minus 
pools and commissions 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO HORSE 
RACING 

TO: All Interested Persons: 

1. On May 28, 1992, ~he Board of Horse Racing published 
a notice of proposed amendment of rules pertaining to the 
horse racing industry at page 1077, 1992 Montana 
Administrative Register, issue number 10. 

2. The Board has amended ARM 8.22.601, 8.22.607, 
8.22.612, 8.22.71.1, 8.22.801, 8.22.1601, 8.22.1602 and 
8.22.1802 exactly as proposed. The Board has amended ARM 
8.22.1611 with the following changes: 

"8 . 2 2 . 1611 BREAKAGE, MINU$ iQOLS AND CQMMISSION$ ( 1) 
through (a) ~ill remain the same as proposed. 

(b) an odd cent over any mu!Xiple of ~ ~ cents in 
the amount calculated on a dollar basis, so that the licensee 
may retain the breaks on tickets of every denomination except 
in the case of a minus pool. 

(21 In the event a minus pool should occur and the 
amount calculated on the dollar basis be less than ten cents, 
the association shall pay the amount of ~ ~ cents on each 
dollar bee. 

(l) will remain the s.-e ~s proposed." 
Auth: Sec. 23-4-2~2. MCA; lMf, Se~. 23·4-301, 23·4-302, 

:l3-4-3ll3, MCA 

3 . Two COITIIIents were received prior to the end of the 
co111111ent period on June 26, 1992. SUIIID&ries of the COII'IIIents 
and the Board's responses are as follow~: 

ARM a 22.1611 

C0!:4MEIIT: Two c01111118n.ts were received stating that section 
23-4-302, MCA, sets the breakage figure at ten cents, so tnat 
ARM 8.22.1611{1) (b) cannot therefore reduce the figure to five 
cents. Instead, only ehe ~inus pool amount in ARM 
8.22.l6ll(2) should have been amended to reeuce the amount to 
five cents. 
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RESPONSE: The Board concurs with the comments and will 
amend the rule as shown above. 

BOARD OF HORSE RACING 
STEVE CHRISTIAN, CHAIRMAN 

BY: 04-<./· :i; ~~t; 
ANNIE M. BARTOS, CHIEF COUNSEL 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 20, 1992. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONrANA 

In the matter of the amendment 
of rules pertaining to defini­
tions, applications, fees and 
renewals and the adoption of 
new rules pertaining to 
reactivation of inactive or 
inactive retired licenses, 
verifications and fees 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES I 
(8.28.421), II (8.28.507), 

AND III (8.28.1702) 
PERTAINING TO THE PRACTICE 
OF MEDICINE 

TO: All Interested Persons: 
1. On March 12, 1992, the Board of Medical Examiners 

published a notice of public hearing concerning rules 
pertaining to the practice of medicine at page 356, 1992 
Montana Administrative Register, issue number S. The hearing 
was held at 9:00 a.m. in the downstairs conference room of the 
Department of Commerce building. 

2. The Board has amended and adopted the rules exactly 
as proposed with the exception of the proposed amendment to 
ARM 8.28.402. The Board has not yet determined whether to 
adopt ARM 8.28.402 as proposed for amendment. 

3. With the exception of the proposed amendment to rule 
8.28.402, no comments or testimony were received. 

BOARD OF MEDICAL EXAMINERS 
PETER L. BURLEIGH, M.D. 
PRESIDENT 

BY: /71.1 ,( ·)Zt '7c.tvD:-
~~BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE ~ARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 20, 1992. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the 
amendment of a rule pertaining 
to fees and the proposed 
adoption of a new rule per~ 
taining to pharmacy techni­
cians 

NOTICE OF AMENDMENT 
OF 8.40.404 FEE SCHEDULE AND 
PROPOSED ADOPTION OF NEW 
RULES PERTAINING TO PHARMACY 
TECHNICIANS 

TO: All Interested Persons: 
1. on February 27, 1992, the Board of Pharmacy published 

a notice of proposed amendment and adoption of rules 
pertaining to pharmacy technicians, at page 267, 1992 Montana 
Administrative Register, issue number 4. A number of 
individuals requested opportunity to present their data, views 
and arguments to the Board at a public hearing. A notice of 
public hearing was published at page 831, 1992 Montana 
Administrative Register, issue number 8 in response to this 
request. 

2 _ The Board has amended ARM 8 _ 40 _ 404 exact:ly as 
proposed. The Board has adopt:ed new rules I (8.40.1301), II 
(8.40.1302), III (8.40.1303), V (8.40.1305), VI (8.40.1306), 
VII (8.40.1307) and VIII (8.40.1308) exactly as proposed, but 
with the addition of section 37-7-201, MCA, to the section(sl 
being implemented. The Board has adopted new rule IV 
(8.40.1304) as proposed, with the addition of section 37·7· 
201, MCA, to the section being implemented, and with the 
following change: 

"8. iO. 13 04 IASKS AND fUNCTIONS OF PHA.RMACY TECHNICIAN 
(1) (a) will remain the same as proposed. 
(b) type a prescription label and affix it to a 

prescription bottle, with a final check, ATTACHMENT OF 
AQXILIARX 4ABEL($) and any patient counseling to be performed 
by a pharmacist:; 

(c) through (2) will remain the same as proposed." 
Auth: 37-7-201, MCA; lMf, Sec. 37-7-201, 37·7·307, MCA 

3. Oral testimony was presented at the hearing. The 
Board received additional written comment prior to the end of 
the comment period May 28, 1992. Summaries of the comments 
and the Board's responses follow: 

8.40.1301 

COMMENT NQ. 1: Proposed Rule I(2) and (3) on 
pharmacist's professional judgment and release of medications 
should address review of all patient profiles, to monitor 
compliance by patient, and to monitor therapy. Computers 
should not be the entire means of monitoring. 

RESPONSE: The proposed rules address pharmacy 
technicians, not registered pharmacists. The supervising 
pharmacist will review the patient profiles, as this is part 
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of their professional responsibility. The proposed rules are 
not regulating pharmacists, but pharmacy technicians. 

COMMENT NQ. 2: Proposed Rule !(2) mentions oral 
prescription orders, but does not specify whether in-house 
orders in a. hospital (i.e. IV orders) or only outpatient 
prescription orders are intended. 

RESPQNSE: The language of the rule already covers oral 
prescription orders, and includes hospital orders. No 
language clarification is needed. 

COMMENT NQ. 3: Proposed Rule !(2) on patient counseling 
does not have a strongly worded penalty section, which is 
needed as an incentive to stay within the law. 

RESPONSE: The pharmacist is responsible for counseling, 
and should not allow pharmacy technicians to engage in patient 
counseling. The penalties for a pharmacist's violation are 
the same as for pharmacy rule violations in general under ARM 
8.40.414 and 8.40.415; a separate penalty for each rule 
section is not feasible. 

8.40 1304 

COMMENT NQ. i: Thirty-four comments were received 
stating proposed Rule IV(1) (c) allows technicians to enter 
prescription information into a data processing system, which 
circumvents the pharmacist's independent professional 
judgement in data entry and profile review, and eliminates 
counseling by a registered pharmacist. 

RESPONSE: The Legislature's Statement of Intent on the 
bill creating pharmacy technicians licensing included data 
entry as a pharmacy technician task. The Board wishes to 
follow the legislative int~nt. The ~~lcs as proposed ds nc~ 
allow pha~cy technicians to counsel patients, which must be 
done by a registered pharmacist. To remove data entry from 
pharmacy technician tasks would not allow full use of the 
technicians. 

CQMMBNT NO. 5: Three comments were received stating 
computers are not cap;;..ble of scJ:eeni:lg fer all patient 
considerations. Allowing technicians ~o enter data under the 
~supervision~ of phar;nacist~ -A'ithcut J. ::-eviet:.: o: th~ p~tien:. 
profile will result. irA ~ ne:sz.~ive cut::.::r..c und !:...J.b.:...lit~/ :=o::::: 
the supervising pharmacist. 

RESPONSE: See ::-esponse ::o co=cnt No. 1, ::bove. 

CQMMENT NO. 6: Proposed Rule IV does not clearly 
differentiate between clerical and technical duties and does 
not distinguish when it is necessary to apply for permission 
to use a pha~cy technician. 

RESPONSE: Pharmacy technicians are an auxiliary or the 
supervising pha~cist. The duties of a registered pharmacist 
are definAd in the statutes, with penalties in place for 
violation of the statutory duties. A pharmacist may therefore 
agree to allow a technician under their supervision to perform 
these phArmacist taska. 
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Clerical staff are not performing technical functions 
which are the registered pharmacist's duties under the 
statutory definition. Clerks may not perform pharmacist 
duties, and are so prohibited in the statutes. Only pharmacy 
technicians under statutory/rule guidelines and registered 
pharmacist supervisor may perform allowed duties. 

COMMENT NO. 7: Drug interaction detection process is not 
possible on a computer unless the pharmacist determines the 
seriousness of the interaction. If a technician enters the 
information into the computer, the interaction may not appear, 
and this task should therefore be under the section which 
includes "exercise of the pharmacist's independent 
professional judgement.• 

RESPONSE: See response to Comment No. 4 above. 

COMMENT NQ. 8: Two comments were received stating 
proposed Rule IV(l) (b) should not allow the pharmacy 
technician to affix auxiliary labels, as this falls under the 
judgement area, and should not be allowed as a technician 
function. 

RESPONSE: The Board concurs with the comment and will 
amend the rule as shown above. 

6.40.1305 

COMMENT NQ. 9: Thirty·seven comments were received 
stating proposed Rule V, on pharmacy technician training, 
should require one specific general training manual and test, 
to be used by all pharmacies, with additional on·site specific 
training. 

RESPONSE: Proposed rules v and VI already require Board 
approval of training programs in advance. The Board feels 
this is sufficient supervision for various training programs. 
Certain training manuals have already been developed, and 
Board approval of individual training plans will allow for 
greater flexibility in use of these manuals. Proposed Rule VI 
already sets forth the standards for training of pharmacy 
technicians. 

8.40.1308 

COMMENT NO. 10: Thirty·six comments were received 
stating proposed Rule VIII, allowing registered pharmacists to 
supervise two technicians if the technicians are performing 
certain functions, does not consider the problem of 
supervising separate activities at the same time in different 
rooms. The ratio should therefore be kept at one-to-one, 
considering interns and externs in the ratio as well. 

RESfONSE: The ratio in the proposed rule was set up in 
the legislative statement of intent. The ratio is one-to-one 
unless certain procedures are being undertaken. The.Board 
wishes to follow the legislative intent. 
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8.40.1301 through 8.40.1308 

COMMENT NO. ll: The proposed rules need to plan for 
funding regular inspections to ensure compliance with the 
rules and proper regulation and control. 

RESPONSE: No regular inspection of pharmacies is 
contemplated. The Board will approve Utilization Plans in 
advance, and act on statutory or rule violations under the 
present disciplinary system, It is not feasible to add fee 
collections and personnel in the rules for regulation of 
pharmacy technicians specif:li::ally. The rules· already contain 
record keeping requirements, etc., for supervision by the 
Board. 

COMMENT NO. 12: The patient profile should be addressed 
in the rules. 

RESPONSE: Preparation and review of the patient profile 
is under the area of exercise of the pharmacist's independent 
judgement, which requirement is already in the rules. Patient 
profiles are not a pharmacy technician function. 

CQMMENI NQ. 13: A comment was received from the 
Administrative Code Conunittee stating all proposed rules 
should have section 37-7-201, MCA, added to the sections being 
implemented to give more authority to the proposed rules. 

RESPONSE: The Board concurs with the comment and will 
add section 37-7-201 to the sections being implemented. 

COMMENT NO. 14: A comment was received· in support of the 
one-to-one ratio for retail pharmacies. 

COMMENT NO. 15: A conunent was received in support of the 
training rule as proposed. 

QQMMENI NO. lg: Two comments were received in support of 
the rules in general. 

RESPQNSE: The Board acknowledg&s receipt of the comments 
in support. 

SOARD OF PHARMACY 
ROBERT KELLEY, CHAIRMAN 

BY: a~./fA-lcu~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State, July 20, 1992. 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to course 
requirements and fees, and the 
adoption of new rules pertain­
ing to complaint process, 
reciprocity and license and 
certificate upgrade and down­
grade 

NOTICE OF AMENDMENT OF 
8.57.406 COURSE REQUIRE­
MENTS AND 8.57.412 FEES, 
AND ADOPTION OF NEW RULES 
PERTAINING TO COMPLAINT 
PROCESS (8.57.413), 
RECIPROCITY (8.57.414) AND 
LICENSE AND CERTIFICATE 
UPGRADE AND DOWNGRADE 
(8.57.415) 

TO: All Interested Persons: 
1. On May 28, 1992, the Board of Real Estate Appraisers 

publish~d a notice of proposed amendment and adoption of the 
above-stated rules at page 1082, 1992 Montana Administrative 
Register, issue number 10. 

2. The Soard has amended and adopted the rules exactly 
as propos~d. 

3. No comments or testimony were received. 

BOARD OF REAL ESTATE APPRAISERS 
PATRICK ASAY, CHAIRMAN 

/] 
BY: C-4 "'1-t :Kk 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

C~rtified to the Secretary of State, July 20, 1992. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In che matter of the amendment 
of rules pertaining to employ­
ment responsibilities, regis­
tration certificates, renewals 
and fees; adoption of new rules 
pertaining to continuing 
education and sanitarian-in­
training; and repeal of a rule 
pertaining to environmental 
sanitation 

TO: All Interested Persons: 

NOTICE OF AMENDMENT, 
ADOPTION AND REPEAL OF 
RULES PERTAINING TO 
SANITARIANS 

1. On March 12, 1992, the Board of Sanitarians published 
a notice of proposed amendment, adoption and repeal of rules 
pertaining to sanitarians at page 360, 1992 Montana 
Administrative Register, issue number 5. 

2. The Board has amended, adopted and repealed the rules 
exactly as proposed. New rule I will be numbered 8.60.414 and 
new rule II will be numbered 8.60.415. 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's •·espon;;es 
thereto are as follows: 

COMMENT: It is unclear in 8.60.414(2) whether credits may be 
earned only in odd numbered years. 

RESPONSE: The rule requires that proof be submitt.od in odd 
numbered years, but credits may be earned anytime in the two 
year time frame. 

CQMMENT: The oral inte:t:vie"' .<:equirernent proposed in Art.!1 
8.60.408(3) is not an appropriate element of licensing 
qualifications. 

RESPONSE: The interview is required by section 37-40-302, 
MCA, so it must be complied with unless changed by ~he 
Legislature. 

COHMENI: A scoring system fo~ the oral interview is not 
needed because the purpose of the intervi~w is • ... to get to 
know the candidate, discuss the role of sanitarian, and answer 
questions the candidate may have .... • 

RESPONSE: Since the interview is required by statute, it must 
be implemented. The Board must give a score in order to 
indicate if the applicant meets this requirement under the 
statute. 
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COMMENT: The sanitarian-in-training application fee is unfair 
and redundant to the regular license fee. 

RESPONSE: The fee is necessary to support the costs of 
program administration. 

BOARD OF SANITARIANS 
DONALD SAMPSON, VICE-CHAIRMAN 

BY: (21/ '4-~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULR REVIEWER 

Certified to the Secretary of State, July 20, 1992. 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to water 
right definitions, forms, and 
application fees 

TO: ALL INTERESTED PERSONS 

NOTICE OF AMENDMENT OF 
ARM 36.12.101 DEFINITIONS, 
36.12.102 FORMS, 36.12.103 
APPLICATION SPECIAL FEES 

1. On April 30, 1992 the Board of Natural Resources and 
Conservation published a notice of public hearing on the 
proposed amendment of the above-stated rules, at page 874, 
1992 Montana Administrative Register, issue number B. The 
public hearing was held on May 28, 1992 at th"' Sheraton Hotel, 
in Billings, MT. 

2. Oral comments were taken at the public hearing and 
written conunents were received un1:il .rune 10, 1992. The Board 
has amended ARM 36.12.101, 36.12.102, and 36.12.103 exactly as 
proposed. 

3. The Board considered al..l comments timely received. 
These comments and the Board· s responses are .~s fo J.lcws. 

COMMENT; The aoard does not have the auth~rity to 
require a fee for filing an objection. 

RESPONSE: Section 85-2-113, MCA, provides that the Board 
may prescribe fees or service charges fer .1ny public sel:\ric.:> 
rendered by the Department under Chapt€.r 2. The pr.~ces'll.ng of 
an objection by the Department is a pubJ i.e: a<"r.vi ce. The 
filing of an objection is part o.t pt"ocess.ir.g p2rmit and chang<': 
applications. An objection may result 1,., a modlf.ic:-l':.ticn or 
limita1:ion on the permit or change authorization that is 
finally issued. Also the filing of an objection may cause an 
administrative hearing to l:.e sonducted. The Board 5.nte~reted 
this fee to be within the 5cope a£ Sectian 95--2·-113, MCA, as '' 
fee or service charge for public service. 

COMENl:; The required fee for filing an .-:>bjection is an 
unfair and unreasonable burden for. wat.er right holders who 
need to protect their water rights. 

RESPONt;jJ:;; The filing of an objection is analogous to a 
person being required to appear l.n court to defend their 
interest or plead their case. In such instances a defendant 
is required to pay a fee to appear and defend themselves in a 
judicial proceeding. The Board feels an objection fee is not 
an unreasonable fee for water users to pay in protecting their 
water rights. 

COMMENT: The required fee for filing an objection will 
impede water users from objecting. 

RESPQHSE: One of the costs associated with maintaining 
and protecting a water right is monitoring potential or new 
developmen1:s which may impact the water right. Part of these 
costs may include the filing of an objection to an application 

Montana Administrative Register 14-7/30/92 



-1616-

to assure no adverse impacts. The fee requirement will help 
focus those persons raising objections on issues related to 
the permit or change process. 

COMHENT; The transfer fee involving the proportional 
splitting of one water right should not exceed $250. 

RESPONSE: There will be instances when a water right 
will be proportionally split into more than five parts under 
one transfer. The proportional split may be complex and 
require considerable effort to process. In such instances the 
water user may receive public services without adequately 
compensating the agency for all services received. Therefore, 
the Board determined a $250 cap is unnecessary. The Board 
feels if the transfer fee exceeds $250, the water user may 
advance the cost of the split transfer to the receiving 
parties. 

COMMENT: The increase in water right fees involving the 
development of reserved water may cause the users to not 
comply with the water rights process. 

RESPONSE; The legislature did not specifically exempt 
any group from paying water right processing fees. The Board 
determined the proposed increase in water right fees will be 
reasonable for all water users and will not impede the 
development of conservation districts' reserved water. 

COMMENT: A cutback in administrative fees and/or 
personnel would be more appropriate than increasing fees that 
would affect conservation districts. 

RESPONSE: No specific alternatives were suggested that 
may reduce the administrative or personnel costs. In response 
to budget reductions implemented by the 1992 special 
legislative session, reduced Department services were not 
directed, but rather the Legislature endorsed a plan that 
additional fees be collected to maintain current services. 

the department 
review of the rules. 

opinion of 
have the statutory 

Certified to the Secretary of State July 20, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1223, 
46.12.1226, 46.12.1228, 
46.12.1229, 46.12.1231, 
46.12.1235, 46.12.1237, 
46.12.1240, 46.12.1243, 
46.12.1245, 46.12.1246, 
46.12.1249, 46.12.1251, 
46.12.1258 and 46.12.1268 
pertaining to medicaid 
nursing facility 
reimbursement 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1222, 
46.12.1223, 46.12.1226, 
46.12.1228, 46.12.1229, 
46.12.1231, 46.12.1235, 
46.12.1237, 46.12.1240, 
46.12.1243, 46.12.1245, 
46.12.1246, 46.12.1249, 
46.12.1251, 46.12.1258 AND 
46.12.1268 PERTAINING TO 
MEDICAID NURSING FACILITY 
REIMBURSEMENT 

1. On May 28, 1992, the DP.partment of social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.1222, 46.12.1223, 46.12.1226, 
46.12.1228, 46.12.1229, 46.12.1231, 46.12.1235, 46.12.1237, 
46.12.1240, 46.12.1243, 46.12.1245, 46.12.1246, 46.12.1249, 
46.12.1251, 46.12.1258 and 46.12.1268 pertaining to medicaid 
nursing facility reimbursement at page 1106 of the 1992 Montans 
Administrative Register, issue number 10. 

2. The department has amended rules 46.12.1223, 
46.12.1226, 46.12-1228, 46.12.1229, 46.12.1231, 46.12.1237, 
46.12.1240, 46.12.1245, 46.12.1249, 46.12.1251 and 46.12.1268 as 
proposed. 

3. The department has amended the following rules as 
proposed with the following changes: 

46.12.1222 DEFINITIONS Subsections (1) through (14) (e) 
(xxx) (B) remain as proposed. 

(C) theraneutic class v A and class 6 antacids and laxa­
tives including but not limited to: 

Subsections (14) (e) (xxx) (C) (I) through (20) remain as 
proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 5~-6-101 1 53-§-113 and 53-6-111 MCA 

4§, 12.1235 OBBA COST CGfff'GtiEN'!' REIMBURSEMENT Subsections 
(1) through (2) (a) remain as proposed. 

(4l2) If a provider fails to submit the quarterly reporting 
form within 30 calendar days following the end of the quarter, 
the department may withhold REIMBURSEMENT PAYMENTS IN ACCORQANCE 
WITH ARM 46.12.1260141 (c). ehe 98~\ iAe£emeAe e~em ehe 
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f!ll!'8'liEiet!''9 l!'eiiiiBHt!'SellleRE !et!' Efta fellewiR~ IIII!IREA. If Efte t!'e!,!IS!!'E 
t!'elllaii'IS evet!'EiHe fel!' a seeel'!li eel'!!leeH'E.iYe !11131'1tlt, tlte lie!!Bt!''E.Riel'!t 
111ay wiehltelEi elte preYiEier's t.etal reillll!Hrselllel'!~ fel!' @~e 1111!11'1~~. 
All amounts so withheld will be payable to the provider upon 
submission of a complete and accurate nurse aide certification/ 
training survey reporting form. 

subsections (3) through (3) (b) (v) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA 

46,12.1243 INTERIM PER DIEM FATES FOR NEWLY CONSTBUCTED 
FACILITIES AND NEW PROVIDERS Subsections (1) through (2) 

(c) remain as proposed. 
(eg) The provider's interim rate shall remain in effect 

until the provider has filed with the department a complete and 
accurate cost report covering a period of at least six months 
participation in the medicaid program in a newly constructed 
facility. as a new provider or following a change in provider as 
defined in ARM 46.12.1241. THE INTERIM BATE WILL BE ADJVSTED 
ONLY UPON COMPUTATION OF A NEH INTERIM RATE EFFECTIVE JYLY 1 OF 
EACH BATE YEAR. OR FOLLOWING A RATE ADJUSIMENT REQUEST BY A NEW 
PROVIDER WITH AN INTEBIM BATE SET USING A PREVIOUS PROVIDER'S 
COST REPORT. AS FOLLQWS; 

I i l IF A NEW PROVIDER DISAGREES WITH THE INTERIM RATE AS 
DETERMINED USING THE PREVIOUS PROVIDER'S COST REPORT. THE NEW 
PROVIDER MAY REQUEST AN ADJUSTMENT OF THE INTERIM BATE IN 
ACCORDANCE WITH THIS SECTION. THE BATE ADJUSTMENT REOQEST MUST 
REQUEST AN EXCEPTION TO THE COST BASE AND INCLUDE AN EXPLANATION 
AND DOCUMENTATION WITH SUBSTANTIVE EVIDENCE THAT DEMONSTBATES 
THE NEW PROVIDER'S COSTS ARE AND/OR WILL BE SUFfiCIENTLY 
QIFfERENT THAN THE PREyiOUS PROVIDER'S SPECIFIC COSTS TO WABRANT 
A BATE ADJUSTHENT IN ACCORQAHCE WITH ARM 46.12.1226. 1229. 1231, 
AND 1237; 

( i i l ACCEPTABLE OOCUHENIATION TO SYBSTANTIATE A PlfFERENT 
COST BASE WILL INCLUDE; 

CAl A BUDGET FOR OPERATION OF THE NURSING FACILITY 'l'HROUGH 
THE NEW PROVIDER'S FISCAL YEAH END· INCLUDING A4L COST CENTERS 
AS IDENTIFIED ON DfE DEPARTMENT'S MEDICAID COST REPORT WOftKSREE'l' 
A, WITH AN EXPLANATION BY COST CENTER OF WHY THE CQSTS WILL BE 
DIFFERENT THAN THE PREYIOUS PROVIDER'S: OR 

(Bl ACTUAL COSTS INCURRED BY THE NEW PROVIQER TO DATE AND 
PROJECTED THROUGH THE NEW PRQVIDEB'S FISCAL YEAR END FOR ALL 
COST CENTERS AS IDENTIFIED ON TftE DEPARTMENT'S MEDICAID COST 
REPORt WORKSHEET A. WITH AN EXPLANATION BY COST CENTER OF WijX 
THE COSTS ARE DIFFERENT THAN THE PREYIOUS PROVIDER'S; 

Ciiil THE DEPARTMENT WILL REYIEW THE OOC'UMEl!TA:J:IQtl 
SUBMITTED BY THE NEW PROVIOER AND WILL PREPARE A gROFg~ COST 
REPORT UTILIZING THE STEPOQWN METHODOLOGY OF COST ALLQCbfiON TQ 
ARRIVE AT THE ALLOWABLE NQRSING FACILITY COST~. TH§SE COSTS 
WILL BE CONSIDERED AS CUBRENT COSTS OF THE RATE YQB ANQ AS SUCH 
NO INFLATIONARY INDEX WILL BE APPLIEp. THESE COST~ WILL BE USED 
AS TfiE NEW BASIS FOR COMPUTING THE INTERIM BATt IN AQCORQANCE 
WITH ABM 46.12.1226. 1229. 1231, AND 1237. AND THE PROVIDER WILL 
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RECEIVE A NEW INTERIM RATE BASED ON SUCH COSTS. REGARDLESS OF 
WHETHER SUCH NEW INTERIM RATE ts GREATER OR LESS THAN THE 
PREVIOUS INTERIM BATE; 

(ivl THE NEW PROVIDER'S ADJUSTED INTERIM BATE IS SQBJECT 
TO A BATE INCREASE CAP OF: 

CAl THE APPLICABLE MAXIMUM BATE UNDER THE PROVISIONS OF 
ARM 46,12.1226. AS APPLIED TO THE FACILITY'S AYEBAGE PER PtEM 
BATE IN EFFECT FOR THE ENTIRE PREVIOUS RATE YEAR. AS IF NO 
CHANGE IN PROVIQER HAD OCCURREQ; QB 

IBl THE BEP WEIGHTED MEDIAN RATE FOR ALL FACILITIES, 
WHICHEVER IS LESS. 

Subsections (2) (e) through (3) (b) (iii) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12.1246 ITEMS BILLABLE TO RESIDENTS Subsections (1) 
through (1) (n) remain as proposed. 

(o) over-the-counter drugs other than the routine stock 
items, such as acetaminophen, aspirin, and therapeutic clas§ ~ 
1 and class 6 antacids ~nd laxatives including but not limited 
tQ milk of magnesia, mineral oil, suppositories for evacuation, 
maalox and mylanta, which are- reimbursed as part of the per diem 
rate. 

Subsections (2) through (2) (b) remain as proposed. 

AUTH: Sec. SJ-6-113 MCA 
IMP: Sec. 53-6-101 and 51-6-113 MCA 

4. The department has amended the following rule as 
follows: 

46, 12. 1258 ALLOWABLE COSTS Subsections ( 1) through ( 2) (h) 
remain the same. 

(i) Subject to subsection ~ l!l, fees for management 
or professional services (e.g., management, legal, accounting or 
consulting services) are allowable to the extent they are 
identified to specific services and the hourly rate charged is 
reasonable in amount. In lieu of compensation on the basis of 
an hourly rate, allowable costs may include compensation for 
professional services on the basis of a reasonable retainer 
agreement which specifies in detail the services to be 
performed. Documentation that such services were in fact 
performed must be maintained by the provider. If the provider 
elects compensation under a retainer agreement, allowable costs 
for services specified under the agreement are limited to the 
agreed retainer tee. 

Subsections (2) (j) through (4) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

Rationale: ARM 46.12.1258(2) (h) (i) is being amended to correct 
an erroneous subsection number. 
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5. The department has thoroughly considered all 
commentary received: 

1. Adequacy of nursing facility funding 

COMMENT: The legislative appropriation fer medicaid nursing 
facility reimbursement is insufficient to meet the costs of 
providing the service. The funding is inadequate to meet the 
cost of new facility requirements and increases in existing 
items such as staffing, dietary, laundry and housekeeping. The 
funding is inadequate to rebase the system to 1991 cost reports 
and to leave the current methodology intact. Thus, the 
department has found it necessary to change the reimbursement 
methodology. Facilities cannot be asked to operate with an 
aggregate loss of almost 10 million dollars. The elderly will 
have nowhere to go for care if facilities go bankrupt. 
Providers do not want to have to be put in a posi~ion of 
refusing medicaid patients. 

COMMENT: The state increased reimbursement substantially over 
the last several years and is going in the proper direction to 
achieve adequate reimbursement. We support keeping the 
operating and nursing limits at current levels as proposed. 
While the operating limit is unreasonable for combined facili­
ties, the payment amounts are at least related to actual costs 
being incurred by most providers. 

RESPONSE: The department believes that the system is funded 
adequately to allow for payments at rates which meet legal 
requirements. Moreover, the department believes that the 
proposed methodology fairly and equitably sets reimburse-nt 
rates. Total funding for medicaid nursing facility services was 
increased by $6.63 per bed day in fiscal year 1992 and an 
additional $3.74 per bed day in fiscal year 1993. The appropri­
ation for medicaid nursing facility funding was based upon a 
projection of nursing facility costs using OR! skilled nursing 
facility inflation indicators. The department has found that 
funding in the second year of the biennium will be adequate to 
provide reimbursement which meets federal reimburl!lement 
requirements. Analysis of Montana nursing facility cost trends 
over time indicates that the funding levels determined through 
use of the DR! inflation indicators are adequate to meet the 
federal requirements for reimbursement. The method by which the 
funding level was determined was discussed in more detail in the 
comment and response section of last year's notice of rule 
adoption which was published in the Montana Administrative 
Register on October 31, 1991. 

The department finds no evidence to support the suggestion that 
nursing facilities' financial viability is in any way threatened 
by the level of medicaid nursing facility rates. The evidence 
shows that for cost reporting year 1991 about 25\ of facilities 
received medicaid rates higher than the same facilities chargad 
private paying patients. In addition, about 56\ of facilities 
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charged their private pay patients less than the cost of care 
per patient day as reported by facilities in their cost reports. 
It appears that medicaid pays at least its fair share of 
economic and efficient costs. The tact that over half of the 
facilities did not charge private paying residents the full cost 
of providing care in 1991, and the fact that all nursing 
facilities in the state participate in the medicaid program, 
indicates that the level of medicaid payments is reasonable and 
adequate. We do not believe that the level of medicaid rates 
threatens the financial health of any facility which is 
economically and efficiently operated. 

It would be unfortunate if a facility left the medicaid program. 
However, data shows that there is a sufficient supply of beds to 
provide for medicaid residents. Since the medicaid population 
is on average 62% of nursing facility business, the department 
would question the viability of the facility if it left the 
medicaid program. 

The comments which state that the system is underfunded appear 
to assume either that the state is obligated to reimburse 
facilities for all of their actual allowable costs or that the 
present system fails to take into account certain costs which 
must be incurred by facilities. The department disagrees with 
both of these assumptions. Providers have failed to acknowledge 
the fundamental premise that f.ederal law permits state medicaid 
programs to pay less than the full amount of actual allowable 
costs because some costs are uneconomical and inefficient. 
Further, providers have failed to acknowledge that certain costs 
are accounted for under the current methodology. These cost 
items are discussed in more detail below in section 5. 

The adjustme~ts to the methodology are responses primarily to 
the changes resulting from re.basing. The department has 
previously informed providers that rebasing the system to more 
current costs would result in reevaluation and possible 
adjustment of all reimbursement components. Changes were also 
necessary to respond to more current inflation data and other 
changes being made for property, and for elimination of minimum 
rate increases and OBRA add-on components. The operating and 
direct nursing co.lnponents of the reimbursement system are the 
same as adopted last year, except that the components have been 
recalculated with 1991 cost data. Property reimbursement has 
been revised with resulting increases in property reimbursement 
for most providers. 

Adjustments in the system components are to be expected as data 
is updated and changed. If the system is rebased again at a 
later time the same will be true. All components will be 
reevaluated periodically and may be changed. The department 
believes that any reimbursement formula must be evaluated on an 
ongoing basis to insure that the formula is achieving the 
desired results and to improve upon the system. The department 
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will continue ongoing analysis designed to improve the system of 
reimbursement. 

COMMENT: The proposed rule is based upon the revised reimburse­
ment methodology established on July 1, 1991. Providers have 
previously expressed their disagreement with that methodology 
which implemented inappropriate strategies and concepts which 
were not given adequate thought or consideration at that time. 
we urge the department to abandon the proposed rules in their 
entirety and adopt one of the following positions: (l) Form a 
coalition to petition the legislature in the spacial session for 
an additional $4.2 million in state general funds to increase 
reimbursement by $15 million for fiscal 1993. While these funds 
still will not meet the highest practicable level requirement 
they will be a step in the right direction; or (2) Montana 
should withdraw from the medicaid program because the current 
and proposed methodologies violate federal law. This will ~llow 
the state to set whatever standards for care that it deems 
appropriate and then to pay providers at that level. That would 
be preferable to the present situation where payment levels are 
inadequate. 

RESPONSE: As indicated in the previous response, the department 
does not agree that the system is underfunded for state fiscal 
year 1993. Accordingly, the department will not seek to obtain 
an additional $15 million for medicaid nursing facility 
reimbursement. Nursing facility providers are, of course, free 
to request such additional funding from the legislature. 
Withdrawal from the medicaid program would result in an enormous 
loss of funds to the state, but in any event is not an option 
for the department under current law. 

2. Cost Shifting 

COMMENT: Would anyone in their right mind run a 1-2 million 
dollar business, employ 60-100 employees and net less than 2\ or 
run at a loss each year without losing investors? Can we charge 
our private paying ones enough to make up the great loss on the 
medicaid residents? No we cannot in either a moral or a real 
sense. 

COMMEHT: 
rate any 
patients. 

The department should not reimburse facilities at a 
higher than the facility charges to private pay 

RESPONSE: The department finds no evidence to support the 
suggestion that facilities are required to shift medicaid's 
share ot costs to private pay residents. The evidence shows 
that for cost reporting year 1991 about 25% of facilities 
received medicaid rates higher than the same facilities charged 
private paying non-medicaid patients and that about 56% of 
facilities charged their private pay patients less than the cast 
of care per patient day as reported by facilities in their cost 
reports. The department believes that medicaid pays at least 
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its fair share of economic and efficient costs. It appears that 
any losses experienced by facilities are the result of ineffi­
ciency or lack of economy or the result of the poor business 
practice of undercharging private pay residents. There is no 
reason the medicaid program should make up for these uncharged 
costs. The department will consider for future rule amendments 
limiting the medicaid rate to the lesser of the rate determined 
under the reimbursement methodology or the rate charged by the 
facility to private pay residents for a comparable service. 

3. Compliance with Boren Amendment requirements: 

COMHENT: Upon reviewing the forecasted profit and loss numbers 
it becomes apparent that this system is not working. SRS has 
forecasted that 69 out of 96 nursing homes would have a loss in 
FY 93. If these projections hold true the state will not meet 
Boren Amendment standards. There can be no doubt that payment 
levels have a direct impact on the quality of care delivered. 
In a situation where 75% of the providers do not receive their 
full allowable costs the standards imposed by the Boren 
Amendment cannot realistically be met. Obviously the situation 
becomes that much worse when examined in light of the new 
"highest practicable level" requirements under OBRA . 

. COMMENT: It is extremely doubtful that SRS proposal meets 
either the procedural or substantive requirements of federal 
law. It is evident that SRS has not complied with the proce­
dural requirements of the Boren Amendment. It is not clear 
exactly how SRS would define efficiently and economically 
operated facilities or how it identifies the costs that must be 
incurred by such facilities. 

RESPONSE: The department strongly disagrees with the assertion 
that the reimbursement methodology or resulting rates fail to 
co:nply with the requirements of the Boren Amend:nent. The 
department will not attempt here to fully state its ease under 
the Boren Amendment. However, the department has engaged in an 
extensive findings process which has resulted in reasoned 
choices regarding the features of the reimbursement system. 

The department does not rely upon the percentages, limits or 
other parameters in the methodology to implicitly define an 
economically and efficiently operated facility. Further, the 
department does not judge Boren Amendment complian~e based upon 
the number or percentage of facilities which receive reimburse­
ment of all actual costs. Rather, the department has explicitly 
and carefully identified in a separate analysis the costs that 
must be incurred by an efficiently and economically operated 
provider. A comparison of these costs to the rates generated by 
the reimbursement system indicates that the department's rates 
meet Boren Amendment standards. The department believes its 
cost projections used in this process are valid and reasonable, 
and include the costs which must be incurred under the OBRA 
"highest practicable level" standard. The department's 
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conclusions regarding Boren Amendment compliance are also based 
upon appropriate findings regarding quality of care and access 
to services. 

There is no legal requirement that a particular percentage of 
facilities receive rates which cover all of their actual costs. 
The department has reviewed the numbers of facilities which are 
reimbursed all costs and of facilities which are reimbursed 
certain percentages of their costs. The department believes 
that the system meets the substantive requirements of the Boren 
Amendment. 

The costs of achieving the highest practicable physical, mental, 
and psychosocial well-being of each medicaid resident would be 
captured by paying the costs required to comply with the 
requirements already imposed by OBRA 1987. The Health Care 
Financing Administration has indicated that the highest 
practicable standard language was intended by Congress as merely 
a reassertion of the importance of the goal of nursing home 
reform and not as imposing additional costs. The department 
believes that its reimbursement rates, determined using the 
proposed reimbursement methodology, meet Boren Amendment 
requirements and take into account facilities' costs, including 
the costs of services required to attain or maintain the highest 
practicable physical, mental, and psychosocial well-being of 
each medicaid resident. 

4. Reimbursement pbilosophy 

COMMENT: The department must go back to a system of rewarding 
providers who control costs rather than those who spend money 
freely. The department must reconsider its formula, with the 
idea of bringing all facilities closer to the mean rather than 
farther away. To continue on the proposed course will very 
shortly bankrupt the medicaid budget. Montana cannot and should 
not have to reward long term care providers for spending their 
money recklessly. There should be rewards for being cost 
efficient. The profit incentive in the proposed rule is too 
low. 

RESPONSE: The department responded in detail to this line of 
comment in last year's notice of rule adoption in which the 
department adopted the new reimbursement methodology. The 
department reiterates here that reimbursement should encourage 
quality of care rather than facility profits. Funds which end 
up as facility profit do nothing to encourage quality patient 
care. To the extent rates are driven by a mean rather than 
related to facility cost, we believe profit motivation is likely 
to discourage provision of quality care. We believe that the 
reimbursement system encourages reasonable spending necessary to 
provide quality care, while discouraging spending unnecessary to 
provide quality patient care. We believe the profit incentives 
in the system are adequate for a publicly funded welfare 
program. 
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COMMENT: The proposed rates are unfair to low cost facilities. 
These facilities operate at costs considerably below the state 
median. If the proposed rate is not at least $1 higher than the 
prior year's rate, then these homes will be paid less than in FY 
92 because of the bed tax. It would be fairer to reimburse these 
homes for their anticipated cost increases up to the median and 
to reward them for their cost containment efforts by setting 
their rate with the bed tax increase at least as high as it was 
in the prior period. 

RESPONSE: Commentors argue the system penalizes low cost 
facilities because, rather than receiving a higher rate based on 
average costs of all facilities, they receive a lower rate 
closer to their actual cost. The department disagrees with the 
commentors' suggested approach to reimbursement. It would be 
unwise from a department perspective to reward providers who 
have allocated minimal resources to direct patient care. The 
department prefers to use funds which would simply become profit 
under the commentors' reimbursement approach to improve 
reimbursement to facilities which have demonstrated a willing­
ness and a commitment to make direct. patient care a high 
priority and to reinvest in the facility. 

COMMENT: There needs to be consideration to adjusting the 
reimbursement to realistically reimburse small facilities 
because the fixed costs cannot be spread over a large number of 
days. A small size of a facility causes our per resident costs 
to be higher than average and so we are greatly penalized by the 
current system. 

RESPONSE: Because the department is using inflated actual per 
diem costs to calculate per diem rates, utilization is taken 
into account. However, the department recognizes that certain 
economies of scale are available to larger facilities. Actual 
costs are recognized up to a certain level; however, above the 
operating, direct nursing and rate increase limits these actual 
costs will not be reimbursed. We disagree with your assumption 
that small facilities are penalized by the current system. our 
findings indicate that a facility as small as a 23-bed nursing 
facility would have a medicaid rate greater than the facility's 
projected costs under the proposed system. 

5. Specitic cost items 

COMMENT: Facilities face increasing governmental mandates to 
provide additional services and to corx-ect d~ficiencies 
identified during survey anq certification. Facilities must 
increase staff to meet th~ 24-hour x-equirement for a nursing 
facility. OBRA requires facilities to allow individuals in 
nursing facilities with mental retardation to be placed into the 
community. Many of these residents have lived for very long 
periods of time in the facility only to have them placed out in 
the community to fill the mandate of government regulations. 
Other staff expansion costs are pharmacists to do medication 
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review, consultant dieticians to do menu reviews, and consultant 
social workers which are part of the new requirements. 

RESPONSE: These require111ent• were in place during the 1991 base 
period, and are taken into account in setting rate year 1993 
rates. During the period in which these requirements became 
effective, the department reimbursed facilities through a 
separate OBRA payn~ent. The department hall! indicated in a 
response to other questions that the separate OBRA payment was 
adequate and in many cases exceeded the costs incurred by 
nursing facilities to comply with the OBRA mandates, including 
increased staffing requirements in these areas. 

Federal regulations do not allow admission to nursing facilities 
for individuals with mental illness or mental retardation, 
because these individual&' needs can best be met in a community 
or alternative setting. Residents that already resided in 
nursing facilities were given the choice of leaving the nursing 
facility and being placed in a community-basad alternative. We 
do not believe this choice results in a cost increase to nursing 
facilities. 

COHMENT: The r~s~ng cost of workers' compensation premiums is 
not met or taken into account in the proposed rules. The 
department's analysis of costs for workers' compensation does 
not account for the increases experienced by nursing facilities. 
The analysis did not take into account the beginning of the 
fiscal year for each nursing home or the timing of the increases 
that occurred. 

RESPQNSE: The department believes that the reimbursement 
methodology adequately takes into account increas .. in workers' 
compensation premiums. It should be noted that the fact that a 
facility incurs worke~s' compensation increases does not mean 
that it l!lYll incur all of such increases. The amount of 
premiums a facility must pay depends in part upon the history of 
worker injuries of the individual facility. This experience 
modifier can provide a significant discount on the premium paid 
or, conversely, subject a facility to an increased worku-s' 
compensation obligation. facilities can take steps to reduce 
injuries and thereby to reduce coats. Facilities may also 
l:'educe costs by participation in other workers' compensation 
programs such as MACO, private insurance or self-insurance. 

The department ha& analyzed the proposed and prior workers' 
compensation premium increases for nursing facilities and their 
estimated impact on the industry. The department reviewed all 
facility cost reports and identified the percentaqe change in 
co&ts for the period 1988 through 1991. These cost reports 
include costs reported to the department as allowable costs and 
include salaries of facility staff, workers' compensation 
premiums, minimum wage increases and OBRA costs. The average 
aggregate percentage increase in total costs for facilities in 
the state of Montana was 17. 6' from 1988 to 1991. This 
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percentage increase includes workers' compensation increases to 
the extent they are reported for all providers. This 17. 6% 
increase is slightly less than the DRI-HC inflation factor the 
department has built into the reimbursement formula. The DRI-HC 
average increase is 18.11% for the same period 1988-1991. In 
aggregate, the cost base used to set reimbursement rates 
includes significant workers' compensation increases comparable 
to the increases projected for the current period. The 
department believes that rates are reasonable and adequate to 
meet the costs which must be incurred by efficiently and 
economically operated facilities, including the cost of services 
required to attain or maintain the highest practicable physical, 
mental and psychosocial well-being of each resident eligible for 
benefits. 

COKMENT: The 1991 cost reports used to determine base period 
casts do not include costs that are being or will be incurred 
during rate year 1993, including the costs of OSHA hepatitis 
vaccination requirements and American With Disabilities ll.ct 
(ADA) requirements. 

RESPONSE: The department has reviewed the OSHA requirements. 
The department believes that nursing facilities have been 
complying with nearly all of the requirements for several years 
and that these costs are reflected in the base period costs used 
to set rates. While non-institutional medical providers may be 
required to make significant changes to come into compliance 
with the OSHA requirements, nursing facilities by the nature of 
the services they provide already comply with many of the 
requirements. The only significant change appears to be the 
requirement to make available the hepatitis B vaccination to 
certain employees. Any costs actually incurred will be 
reportable as an allowable cost. 

The department has reviewed the ADA requirements. The depart­
ment believes that nursing facilities have been subject to or 
are in compliance with substantially equivalent requirements 
under the Montana human rights laws and the federal Rehabilita­
tion Act for several years and that these costs are reflected in 
the base period costs used to set rates. Because nursing 
facilities by the nature of the services they provide already 
serve persons with disabilities, they have for years been in 
compliance with many of the requirements of the ADA. Any costs 
actually incurred will be reportable as an allowable cost. 

CO!jMENT: The bed tax con~putation does not properly allocate the 
tax. The tax will cost $9.1 million when calculated properly 
and will result in private pay patients picking up the cost. 

COMMENT: The minimum rate increase for any facility should be 
the DR! inflation factor plus an add on to account for the bed 
tax. 
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RESPONSE: The department believes that the bed tax has been 
properly calculated and that the medicaid program will pay its 
share of the cost of the tax. The department does not agree 
that there should be a minimum rate increase to account for 
payment of the bed tax. The cost of the tax is included in the 
department's determination of the costs that must be incurred by 
efficiently and economically operated facilities. A comparison 
of the costs that must be incurred with the proposed rates 
indicates that the rates are adequate to reimburse for the costs 
that must be incurred, including the bed tax. 

COMMENT: The proposed rule eliminates the minimum hourly wage 
built into the nursing component under the previous rule. This 
minimum was intended to insure that the hourly wage resulting 
from the formula in fact covered the minimum costs associated 
with an hour of nursing care. It was also intended to address 
the discrepancies between the hourly wage derived through the 
operation of the formula and the actual hourly wage experienced 
by facilities as reported on their most recent wage survey. It 
was intended to provide a small cushion to allow lower paying 
and lower staffed facilities to improve wages and staffing 
levels. The department gave these facilities money to spend on 
nursing salaries and staff and they have spent it on nursing 
staff and salaries, and it is now being taken away because it 
does not show up on the 1991 cost report being used for setting 
rates. The discrepancies between the hourly nursing wage 
determined under the formula and the actual hourly wage being 
paid by facilities as reported by facilities to SRS on the 
annual wage survey continues to be disturbing. Approximately 
half of the facilities have a calculated hourly nursing wage 
used in rate setting that is less than the actual hourly 
nursing wage they are paying as reported on the annual wage 
survey. 

COHMEHT: Minimum wage will only be reflected for three months 
for June year end providers and only 9 months of cost will be 
reflected for calendar year providers. The wage floor should be 
reestablished for fiscal year 1993 rate setting. It only 
affects the lower cost facilities that are being penalized and 
under this system we could never catch up in wages with the 
other nursing homes. 

RESPONSE: In April 1992 the department performed a wage survey 
to obtain facility information regarding wages, benefits and 
hours worked in March of 1992. The department does not consider 
this survey data to be sufficiently reliable and will not use 
the March 1992 wage survey to determine facility wage components 
for rate setting. The survey is a one month snap shot of data, 
is incomplete as only 88% of the providers responded, and, based 
on previous audits of survey forms, the survey data contain 
unreliable information regarding costs being incurred at 
facilities. The survey information is not part of the cost 
report process and reports average wages for only a one-month 
period. This information may not reflect a facility's salary 
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experience on an annual basis due to the impact of holidays 
reported in the survey month, the use of pooled nursing, and 
vacations taken during the survey month. A twelve-month cost 
report is not subject to these problems in reporting and is more 
reflective of costs in these areas. The proposed rate setting 
system, which uses cost report information, provides a benefit 
to those providers staffing above their patient assessment score 
and penalizes those providers staffing below their patient 
assessment score. Using the salary survey in the rate setting 
process would eliminate the benefits and penalties associated 
with over or under-staffing. 

In addition, the department has reviewed wage component levels 
used in the proposed rates for rate year 1993 in light of the 
concerns that the wage component does not adequately reimburse 
minimum wage levels. The department has prepared an array of 
the direct nursing wage component per the reimbursement formula 
and has found that the lowest wage rate for any provider is 
$6.28. Effective April 1, 1991, minimum wage was increased to 
$4.25. Even if the minimum wage levels were not fully reflected 
in the base year cost reports, the lowest wage component set 
under the formula is sufficient to cover the minimum wage rate 
with a reasonable amount to cover benefits. The cost base with 
the DRI inflation adjustment, has accounted for minimum wage 
increases based on the department's data. Under the proposed 
rates, every provider will receive a wage component sufficient 
to cover at least minimum wage and a reasonable level of 
benefits. The department will not implement a wage f::.oor for 
rate year 1993. 

COMMENT: The rates are not adequate to cover indirect costs of 
billing separately billaole items, chaplain fees, membership in 
civic organizations and promotional expenses incurred by 
providers. The failure to provide sufficient reimbursement will 
force these costs to be borne by the private pay residents. 

RESPONSE: Chaplain fees, memberships in civic organizations and 
promotional expenses are not allowable costs for medicaid 
rei!Dbursement under cost reporting guidelines. separately 
billable items are reimbursable at the direct acquisition cost 
and the costs of billing are reportable, allowable costs which 
are reimbursed in the per diem rate as a nursing facility cost. 
A durable medical equipment supplier can also bill for ancillary 
services (separately billable items) if the provider wishes to 
avoid the cost of billing these items. 

COMMENT: Certain costs should be paid regardless of any caps or 
limits and should be treated as pass through costs. These would 
include uncontrollable costs such as workers' compensation, 
property taxes, insurance and payroll taxes. These costs are 
based upon rates set by a'!E'ncies outside of the control of 
nursing facilities. 
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RESPONSE: The department does not believe that a pass through 
of such costs is necessary or appropriate. The department does 
not agree that all of the costs items listed are completely 
beyond the control of the facility. However, regardless of 
whether such costs are controllable, the department has taken 
all such costs into account. Taking all such costs into 
account, the department has found that the rates established 
under the proposed rule are reasonable and adequate to meet the 
costs that must be incurred by efficiently and economically 
operated facilities. 

6. Property reimbursement issues 

COMMENT: The property cost component continues to fail to 
acknowledge the true costs associated with new construction, 
remodeling and additions. With the average age of nursing homes 
in Montana at 29 years, capital improvements must be made and 
are mandated by the state surveyors. If we make these improve­
ments there must be a source of cost recoupment for the medicaid 
residents, especially in high usage facilities. 

The rule allows for the property limit to increase to $9.47/day, 
but caps the increase at .57 cents per day even if the facility 
legitimately and legally spent monies on capital improvements 
that would be reimbursable under the rule. The property 
reimbursement cap is increased but is probably still inadequate. 
Twelve to fifteen dollars per patient day would be a more 
appropriate range. 

The proposal freezes the property rates of a majority of 
facilities and provides small increases to most others. The 
proposed rule allows providers to receive property reilllbursement 
from as little as 47\ of cost up to 1759\ of cost. The payment 
formula should limit providers to a reasonable payment for 
property costs, for example, not less than 75\ of cost nor mare 
than 250% of costs. 

What is the basis for the $9.47 maxim~ property reimbursement 
rate and why does the department believe that the maxil11W11 
reimbursement rate adequately compensates a newly constructed 
facility for its property costs? What is the b~sis for the $.57 
cap on property? 

RESPONSE: During the spring of 1992 the department conducted 
several meetings with nursing facility representative~ to 
discuss issues related to property reimbursement. The dap~t~ 
ment appreciates the efforts of those people who to.olt the time 
to attend and express their ideas at the !Ml.lttings. The 
participants discussed issues related to the allaqed inequities 
of property reimbursement. several partici~nts commented that 
the reimbursement rates were not sufficient to cover costs, and 
conversely that some facilities were receiving reimbursement in 
excess of costs they were incurring. Other issues related 
specifically to the $8.90 cap on property reimbursement, the 
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$2,400 floor to qualify for a remodeling adjustment, new 
construction adjustments, options for changing the reimbursement 
system to another model such as a fair rental valuation system, 
and grandfathering of property rates. The department gathered 
considerable insight as a result of these meetings and tound 
that considerable work was needed to review all options and the 
implications of changing the property reimbursement system. The 
scope of such a change was too great to accomplish in the time 
available for rate year 1993, but the department believed 
adjustments to the property component were needed to update the 
rate cap and to correlate property rates more closely to costs. 

The $9.4 7 property rate cap is based upon data the property 
reimbursement committee gathered from a survey of providers to 
evaluate a fair rental system approach to property reimburse­
ment. The survey gathered information from facilities regarding 
year o! construction, type of construction, square footage, 
number of stories, and number of beds. This information was 
input by one of the committee members into a Boeck appraisal 
model that determined three appraisal levels, "economy", 
"average", and "superior". This model also computed a replace­
ment cost for each facility using the same appraisal levels. 
The committee member noted that this information in total would 
prove to be very accurate, although for any given facility it 
would likely be significantly in error. Accordingly, the 
department has used this information to determine only aggregate 
new construction costs. 

The department believes that the weighted average replacement 
cost for the "average" appraisal category is the best available 
source of data upon which to base a new construction rate for 
purposes of an interim adjust~ent in property rates pending long 
term revisions to the property formula. Based upon this data, 
the weighted average replacement cost per bed for the "average• 
category was $27,973. Using this figure rounded to $28,000, the 
department computed the new construction rate based upon the 
foru~ula used to determine the 1982 property reimbursement rates. 
This formula computes a per diem nominal mortgage rate based 
upon a loan amount of $28,000 per bed, at 12t annual interest 
over 30 years. Based upon the current facility survey informa­
tion used to determine the property rate cap, tne ~epartment 
believes the cap adequately reimburses ne~ly constructed 
facilities for their costs. 

With the rate cap set at $9.47, the department has also modi!ied 
the property per diem reimbursement for 1993 based upon property 
reimbursement rates set for rate year 1992 and ~ diem costs 
per day computed from the 1991 medicaid cost repc:)rts. This 
methodology provides property component increas~ for those 
providers with projected costs per day higher tb~ their 1992 
reimbursement level. Providers with costs per qay less than 
their 1992 reimbursement level remained at their 1992 reimburse­
ment level. The $.57 maximum rate increase is the dit'ference 
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between the new property rate cap of $9.47 and the property rate 
cap from rate year 1992 of $8.90. 

One comment stated that the property reimbursement is still 
inadequate considering that they will be investing dollars in 
capital assets. Under the rule as adopted, the department will 
continue to allow rate adjustments for new additions and 
remodeling which exceed $2,400 times the number of licensed 
beds. The department did not propose changes in this adjustment 
for 1993 because any change to lower the remodeling limit would 
not provide a facility enough time to plan and complete a 
remodeling project by the end of the rate year. The department 
will adjust facilities' property rates the same as before for 
new construction or remodeling which exceeds the $2,400 dollar 
limit. 

The department is continuing to work on the property reimburse­
ment issue and has contracted with Myers and Stauffer of Topeka, 
Kansas to study the property reimbursement methodology and to 
recommend long term alternatives. The project will include 
review of the current methodology, review of other property 
reimbursement methodologies, and recommendations for presenta­
tion to the 1993 legislature. As part of this process, the 
department will consider methods to assure that property rates 
are closer to actual costs. The department will continue to 
solicit and encourages input from providers and associations in 
this effort to revise the property reimbursement methodology on 
a long term basis. 

COMMENT: The elimination of the grandfathered property rate 
protection would allow the department to cut the rate to be paid 
to grandfathered rate facilities in the future. The department 
has consistently held that providers who incurred long term 
property obligations prior to July 1, 1982 would be assured that 
their property costs would be reimbursed on a historical basis. 
The elimination of the grandfather property component is 
breaking a ten-year commitment made to providers. The elimina­
tion of the grandfather property rates should be delayed until 
a fair rental or other property cost reimbursement systam can be 
instituted which fairly reimburses facilities for property costs 
and makes incentives for facility improvements. 

RESPONSE: Grandfathering protection for property rates was 
instituted in 1982 to protect providers from extreme rate 
changes as a result of the conversion from a retrospective 
reimbursement system to a prospective reimburs8lllent system. 
This provision was intended to be phased out as providers 
adjusted to the prospective reimbursement system. The grand­
fathering provision was never considered by the department as an 
eternal guarantee to providers. The department does not believe 
that further property rate grandfathering is warranted. 
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7. $6.00 rate increase cap 

COMMENT: The department should not place a cap on the amount of 
increase in a provider's rate from last year's rate to this 
year's rate. Internal caps already limit reimbursement for each 
cost component. The additional $6 cap is arbitrary and has no 
rational basis. In effect, the department" is saying that it is 
appropriate to pay a facility up to th~ component limits 
established by the formula; however, by impostng the overall cap 
it is discriminating against those facilities whose rate 
increases would exceed $6 by refusing to pay them using the same 
formula it is using for other facilities. 

What is the justification for paying some nursing facilities at 
lOOt of the sum of their allowable rate components under the 
rules, while paying other nursing faculties at less than 100% of 
the sum of its allowable rate components. The limits are 
punitive forcing certain providers to be measured on a scale 
unlike all other facilities. Providers capped by a maximum rate 
increase must accept less payment than peer facilities. The cap 
is unfair. The state should pay what is st:ated in the formula 
so facilities can at least recoup their cost and not lose money. 
At a minimum, the department should ensure t"hat all capped 
providers receive a rate no less than a rat., calculated at the 
median operating and nursing <ate. 

RESPONSE: The department disagrees with the comment.ors' 
statements about the basis for and the effect "f the $6.00 rate 
increase cap, and with the commentors• assumptions upon which 
their comments are based. 

The cammentors apparently assume that the rates which would be 
generated without the cap are linked to the department's 
standards and findings regarding the facilities• economy and 
efficiency. The commentors apparently believe that the capped 
rates do not meet the requirements of the 8oren Amendment 
because the rates set with capped increases we"re determined 
contrary to the department's own methods and fail to meet the 
department• s standards. These assumptions and beliefs are 
erroneous. 

The rate component limits (125% of the median direct nursing 
personnel cost and 110% of the median operating cost) that are 
applied before application of the cap are not intended as 
proxies for the levels of cast that must be incurred by 
efficiently and economically operated facilities. The depart­
ment• s standards of efficiency and economy were defined and 
applied through a different analysis, which compares rates ~ 
applicatio~ of the cap and other rate setting methods and 
standards, to the level of costs that must be incurred for each 
facility. This comparison demonstrates that the overall rates 
determined by application of ~ department methods, including 
the rate increase cap, are reasonable and adequate to meet the 
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cost that must be incurred by efficiently and economically 
operated facilities. Use ot the cap is not an abandonment of 
the department's standards of economy and efticiency. 

The department does not believe that the compliance ot a 
reimbursement system with the Boren Amendment can be measured on 
the basis of any single feature of the system. Rather, the 
overall process used to determine rates and the overall rates 
must be measured against the requirements of the law. Further, 
although rates may not be determined based solely upon budgetary 
considerations, states may consider budgetary factors in setting 
rates. The department believes that when viewed together with 
all other parameters and features of the proposed rate system, 
the cap is reasonable and results in rates which comply with the 
federal requirements. 

The cap represents the department's continued efforts to go 
beyond compliance with mere legal minimums, to make overall 
rates more equitable. The department believes that the rate 
increase cap operates within a discretionary zone of reimburse­
ment which exceeds the minimum level of reimbursement required 
by law. The department's rates after application of the $6.00 
cap continue to be reasonable and adequate to meet the costs 
which must be incurred by economically and efficiently operated 
facilities. This analysis establishes that facilities with 
costs above the capped rates are incurring uneconomic and 
inefficient costs. 

When the new reimbursement methodology was adopted for rate year 
1992 the $8.00 rate increase cap was considered to be a 
transitional measure. The reimbursement system was rebased to 
1989 cost reports, whereas the prior methodology was based upon 
1980 cost information. During this period there was little 
correlation between facilities' rates and their costs. Adoption 
of a new methodology without a rate increase cap would have 
resulted in extreme rate changes. To mitigate the extremity of 
rate changes, the department developed the rate increase cap as 
an integral part of the overall rate methodology for rate year 
1992. 

For rate year 1993, the department will continue to include a 
rate increase cap at $6.00 per patient day over the blended 1992 
per diem reimbursement rate. This rate increase cap is desiqned 
to achieve several objectives, including mitigation of tha 
effects of rebasing from 1989 to 1991 costs and establishment of 
rates which more closely meet the department's reimburs-nt 
goals. The cap is a rational method of accomplishing thei!le 
goals. 

The $6.00 rate increase cap represents a.reasonable percentaq& 
increase greater than the change in year average DRI s~illed 
nursing facility index multiplied by the average per diem rate. 
The change in year average of DRI from the second quarter 1992 
to the second quarter 199 3 is 5. 1 percent. This percentage 
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times 175% (which allows nearly double the DRI inflation index) 
is approximately 9 percent. Nine percent times the average per 
diem rate of $67.15 results in approximately $6.00. The 
department believes the increase cap for rate year 1993, having 
been set at a percentage nearly double the ORI increase, is more 
than reasonable to accommodate increases in costs which must be 
incurred by efficiently and economically operated facilities. 

The legislature appropriated state and federal t'unds in the 
amount of approximately $9.5 million dollars in additional 
funding far rate year 1992 and $15.2 million for rate year 1993 
tor medicaid nursing facility reimbursement. The department 
does have to work within that tixed amount of funding, but the 
department believes the funding is adequate to provide reason­
able and adequate rates to all facilities, as demonstrated by 
the department's quartile analysis and related findings. The 
department cannot simply ignore the reasonable funding limita­
tions imposed by the legislature. While meeting the minimum 
requirements of federal law, the cap allows the department 
within its funding limitations to further meet its goals by 
adjusting the rates to mitigate rate anomalies and to improve 
rate equities. Use of the rate increase cap allows the 
department to lower the number of providers who would otherwise 
receive a rate decrease, to increase the number of facilities 
who receive rates that exceed their projected costs, and to 
reimburse a larger percentage oe costs. 

Also, because cost reports more directly affect providers' rates 
under the new methodology, it is reasonable to expect that 
providers will "game" the cost reporting process in an attempt 
to shift the highest possible amount of costs to base year cost 
reporting periods in order to increase reimbursement. Such 
gaming is rational business behavior for providers who know 
which cost reporting period will be used as a base period for 
reimbursement. The department believes that providers have 
anticipated that 1991 would be used as a base period and that 
providers have attempted to shift costs to that reporting period 
in order to maximize the amount of rate increase received. 

The use of a cap notifies providers that there will be limits on 
future rate increases and that facilities shoulQ spend care­
fully. The cap will discourage the "reckless" spending 
predicted by opponents of the new methodology and will encourage 
providers to contain cost increases to amounts required in the 
exercise of reasonable business judgment, taking into consider­
ation the requirements which must be met. 

The department believes that when viewed together with all other 
parameters and features of the rate system, th~ cap is reason­
able and results in rates wn~ch comply with all legal require­
ments. 

COMMENT: The cap eliminates equitable reimbursement for 
facilities who want to do new construction or a major remodel. 

Montana AdministratlVe Register :~-7/30/92 



-1636-

RESPONSE: The department disagrees. The $6.00 cap allows for 
a more than reasonable rate increase, including more than the 
full amount of property rate component increase allowed under 
the proposed rule. 

COMMENT: The department should explore options which limit 
rates based on some basis other than a cap. For example, 
providers reported employee benefits ranging from "O" percent to 
over 50% of salary. The department could limit a benefit 
package to a reasonable but generous amount. 

RESPONSE: The amount of benefits are already limited by the 
percentage limitation on the direct nursing personnel cost 
component. The department believes that further limitation 
approaches may negatively impact patient care. The depattment 
will not impose the suggested additional limitation. 

COMMENT: The cap could be placed on only the operating 
component which is controllable by the facility rather than on 
the property and direct nursing components as well. 

RESPONS.E: The department believes that spending in all cost 
component areas is controllable by facilities and should be 
subject to limitations. The department has set limitations at 
levels adequate to insure that a facility receives rates which 
are reasonable and adequate to meet the costs which must be 
incurred by efficiently and economically operated facilities. 

COHMENT: Another alternative to capping could be to figure all 
the facilities' rates and allow each facility a rate set at the 
same percentage of its final rate computed by the formula. For 
example, set all rates at 90% of the computed rate for each 
facility, rather than placing the $6.00 cap on rate increases. 

RESPONSE: The department believes that such an approach would 
be contrary to the department's standards and might result in 
rates that were not adequate to meet the level of costs that 
must be incurred by efficiently and economically operated 
facilities. The department believes that the $6.00 cap more 
rationally allows the department to achieve its reimbursement 
goals. 

a. Rate increase minimum 

COMMENT: The inflation rate of 5% is inadequate when compared 
to a 14.69% increase in SNF costs per patient day for the two 
year period. The average cost per patient day far FY 89 was 
$57.51 and the average cost for FY 91 was $65.96, which is an 
increase of 14.69% or an average of 7.35% per year. With the 
bed tax added, it is approximately 8% per year. We oppose 
elimination of the 5.5% minimum rate increase prov~sion 
contained in last year's rule. No facility should recel.ve a 
rate increase less than the inflation rate or less than tb.e 
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additional $1 per patient day which will be paid for the bed 
tax. 

~ONSE: The department does not agree that a minimum 
percentage increase is necessary to account for inflation or 
payment of the nursing facility utilization fee. The department 
has applied the DRI-HC skilled nursing facility inflation factor 
to allow for inflation in facility costs. This factor is 
adequate to meet the cost increases that have occurred in 
Montana. The costs of the bed fee were included for purposes of 
the determination of costs that must be incurred for the 
department's findings process, and the department found that 
rates are reasonable and adequate to meet these costs. The 
argument that the department should guarantee providers a 
minimum rate increase ignores the fact that facilities' cost 
information and patient acuity have not remained the same in all 
cases and that in some cases a rate increase is not justified. 
Furthermore, the period from FY 89 through FY 91 is the time 
period when the OBRA 87 nursing home reforms were being 
implemented. Providers were reimbursed, through a rate add-en, 
for the additional cost of these requirements during the period 
from FY 90 through FY 92. Now that these costs are in the cost 
base used for establishing FY 93 rates, the department feels 
that the DRI inflation factor will be adequate Wh~n compared to 
aggregate cost increases for FY 93. The department will not 
implement a rate increase minimum far rate year 1993. 

COMMENT: It seems unfair and unreasonable that if a provider 
operates under the state weighted average rate of $ 66.97 that 
they should take a rate decrease. It would be better to pay a 
reasonable amount to all the nursing homes until it is spent. 
Then the problem of where to find additional funding would be 
determined if the state wants rural nursing homes to continue to 
operate. 

RESPONSE: The department does not believe that the fact that a 
facility operates under the statewide median average rate should 
guarantee the provider a rate increase. It makes little sense 
to encourage cost containment if the state will continue to pay 
the provider as though it had continued to incur higher costs. 
The department believes that a provider's rate should relate to 
the provider's projected cost. The department believes that a 
publicly funded welfare program like medicaid sh~ld not 
continue to spend public funds for costs that are not incurred, 
but rather should use such funds carefully to encourag.e,the best 
possible patient care. The departlllant believes tha!: the rates 
established under the proposed rules are reason~lll~t and. adequate 
to meet the costs which must be ir11::un·eq b.y ~fticiently and 
economically operated facilities. The department believes the 
comrnentor's spending suggestion would be poor policy and would 
endanger future funding for the nursing facility services needed 
by the state's medicaid-eligible nursing facility residents. 
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9. Specification of rebase frequency 

COHMEHT: ARM 46.12.1229 provided that the rates would be 
rebased to the 1991 cost reports for years beginning on or after 
July 1, 1992. This section should be amended to provide for 
annual rebasing of costs using the most recent year's cost 
report. This section should be amended to provide that FY 94 
rates be rebased using 1992 cost reports. The department should 
at least add something to the rules stating how often the 
department will rebase the rates. 

RESPQNSE: The department will not specify in advance the next 
base period. Rebasing should not be undertaken on a preset 
schedule, but should be based upon an informed decision that 
takes all factors into consideration. Scheduled rebaaing 
enables providers to game or load up costs in the base period in 
an effort to maximize reimbursement, rather than making infor$ed 
and accurate business decisions regarding the economic operation 
of their facility. This may result in base period cost reports 
which overstate the costs incurred by the facility over time. 
The department agrees that frequent rebasing of rates to more 
current cost data may be necessary and will use the most current 
cost information available when it undertakes rebasing, 

10. Interim rate provisions 

COHMEHT: As a new owner, I feel that our cost of operating an 
existing facility will be higher than the previous owner's. We 
will be making considerable investments in the facility and we 
would lose money if the proposed rule were imposed. I would 
request that we be reimbursed on the basis of a state average or 
a budget from us be considered in interim rate determinations. 

COMHENT: The proposal sets the interim rate in the same manner 
in which the rate would be set if there was no change in 
ownership. Setting the rate in this manner does not reduce the 
possibility of significant over or under payments since there 
may be a gap of two years or more between the 1991 cost report 
and the actual cost report used to recalculate the final per 
diem rate. Interim rates should be reviewed every quarter or 
six months based on current information. An interim cost raport 
or certain select cost intonation could be provided to the 
department to allow a review of the interim rate. The current 
and proposed rule both indicate that once an interim rate is 
set, it will remain in effect until an acceptable cost of report 
of at least six months is filed. We interpret this to mean the 
methodology change would not be applied to these providers who 
had a change of ownership on January 1, 1992. A provider shall 
not be subject to a major change in the interim rate from one 
year to the next solely because of a change in the method. We 
recom~end that the state require interim reporting and reviews 
to reduce the potential for large over or under payments. 
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RESPONSE: The department has revised the interim rate methodol­
ogy to allow adjustment of the interim rate if the new provider 
can demonstrate a difference in costs from the previous owner. 
Such a provider may request an adjustment to a rate set with a 
previous provider's cost report. The request must demonstrate 
the differences in cost from the costs used to determine the 
interim rate. The provider must explain and··document why the 
new provider's cost base will be different than the previous 
provider's specific costs. The interim rate based on a 
submitted budget will be subject to an upper limit of the $6.00 
rate increase upper limit or the bed weighted median rate, 
whichever is less. The rate will be adjusted either upward or 
downward based upon the new provider's budget or projected 
costs. If the provider is not satisfied with the adjusted rate, 
the provider may appeal the department's adjustment determina­
tion in accordance with ARM 46.12.1268. 

The revised interim rate methodology will apply to all facili­
ties which as of the effective date of the rule are within the 
scope of the rule language, regardless of when the change 
occurred or whether the provider was receiving an interim rate 
set under a previous rule. 

11. Nurse aide testing cost reimbursement 

COMMENT: The proposed rules provide a payment system for the 
medicaid share of nurse aide testing costs. This section 
provides payment for only the basic fee charged by the testing 
entity. It does not provide for payment of transportation and 
travel costs when nurse aides choose to travel to a regional 
testing site. We believe the law requires all casts associated 
with testing to be paid. The proposed rule provides that other 
costs may be reported by the facility on its cost report, but 
since there is no required rebasing of cost each year included 
in the rule, this provides little assurance that they will ever 
be paid. 

RESPONSE: The department has proposed that it will pay up front 
through a separate payment system certain testing costs as 
defined in the rule. The department is not required to pay any 
portion of the testing costs in this manner, but has determined 
that it is a fair approach to reimbursement of this particular 
cost. All other casts of testing and training, such as 
transportation and travel costs, will be allowable on facili­
ties' cost reports to be used for reimbursement calculations. 
The department believes this approach meets the requirements of 
federal law. 

It is true that nurse aides may choose testing at a regional 
test site. We believe that most will want to test in the 
setting where they have been trained and where they will be more 
at ease, which is the facility where they are employed. If that 
facility cannot meet the testing requirements or proctoring 
requirements of federal law, testing may be done at a regional 
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testing site. There are several regional testing sites which 
should reduce travel time. An aide may choose to test in a 
facility in the same community that could comply with the 
testing requirements if they desired to avoid high travel and 
transportation costs as well as time away from home or work. 
Accordingly, the department does not anticipate that significant 
travel or transportation costs will be incurred. 

12. Nurse aide training cost reimbursement 

COMMENI: The OBRA increment has been removed and without a 
separate payment, individual facilities cannot be assured that 
they are being reimbursed for the costs associated with 
training. If the facility did not provide training during the 
1991 cost report period but is providing it now, there is no way 
for the facility to be reimbursed. If a facility has lost its 
in-house training and is required to purchase training outside 
the facility those costs are not accounted for in the 1991 cost 
reports. Another training issue not addressed in reimbursement 
is for training of nurse aides who were not employed at the time 
of training but were employed within one year. Federal law 
requires that the state provide fer payment of their training 
costs. 

RESPONSE: Facility training requirements were in effect for the 
base period and should be reflected in the base period cost 
reports. Facilities have been reimbursed at a flat add-on rate 
for the two previous years regardless of whether they actually 
spent any money on training of aides or other OBRA activities. 
one would question what facilities did with the $1.90 and $2.00 
per medicaid patient day respectively paid during rate years 
1991 and 1992, if the money was not spent on training or other 
OBRA-related expenses. Based upon the department's review of 
cost reports from the base period, it appears many facilities 
did not in fact spend all of this money far such purposes. The 
department will not assume that providers will make a conscious 
business decision to incur these training casts now when they 
have not incurred these costs to date. 

An analysis of OBRA costs and training expenses (as reported on 
facility 1991 cast reports) compared to the OBRA increment paid 
far the same period indicates that 8~ of 104 or 78t of nursing 
facilities have received OBRA payments greater than or equal to 
their reported OBRA costs. The facilities with reported OBRA 
costs greater than the estimated OBRA reimbursement reported an 
average 9t of their total non-property costs as OBRA expendi­
tures. Those facilities with reported OBRA costs less than or 
equal to their estimated OBRA reimbursement reported on average 
that their OBRA costs were only 1t at their total nan-property 
costs. The department must conclude from this analysis that 
OBRA casts have in the aggr89ate been adequately reimbursed and 
that the base period cost reports accurately reflect the costs 
being incurred. 
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The department believes that an additional add-on component for 
OBRA training is unnecessary. This becomes even clearer when 
one considers that, in addition to the add-on component for 
training costs and other OBRA mandates paid during the last two 
years, the department paid facilities separately for a certified 
nurse aide wage increment. This reimbursement was up to 20 
cents per hour plus benefits for increased nurse aide wages for 
aides achieving certification. The department is confident that 
the rates set under the proposed rule will adequately reimburse 
the costs of complying with the OBRA mandates and that continua­
tion of the add-on for training costs is unwarranted. 

Federal law requires that aides employed by a facility or who 
receive an offer of employment from a facility not later than 
twelve months after completing a training program and who 
purchased their own training must be reimbursed by the facility 
for their prorata share of the costs of the program. Like other 
training costs, these costs may be reported by the facility and 
included as allowable costs on the cost report for reimbursement 
purposes. Travel and transportation costs are not dealt with 
specifically in the federal regulations. The department will 
consider them to be facility costs which will be allowable and 
reportable as all other such costs. 

COMMENT: The department has eliminated the OBRA ~ncrement but 
has kept language in the rule regarding withholding of the OBRA 
increment. 

RESPONSE: The department has revised the language in proposed 
ARM 46.12.1235(2) (b) to delete the reference to the OBRA 
increment and to specify that failure to file the required 
reporting form may result in withholding according to the 
provisions of ARM 46.12.1260(4). 

13. Reimbursement for "heavv care" residents 

COMHENT: The current system of payment will allow the depart­
ment to pay more to treat a heavy care patient out of state than 
it will pay if the same services are provided in-state. It 
would cost less for the same services if the patient was treated 
near family and home. Reimbursement by the department does not 
allow the in-state nursing facilities to be able to afford to 
treat such heavy care patients. 

RESPONSE: Reimbursement for "heavy care" patients, such as 
ventilator dependent and head-injured individuals, has been the 
subject of numerous meetings between providers and deRartment 
representatives. The department currently is in the process of 
surveying providers to assess where the heavy care population is 
living, where they are receiving services and the problem$ that· 
exist in service delivery. The current rules do not provide for 
negotiating rates with in-state providers wnen ~ factli\y ~i~l 
not accept the medicaid rate. out-of-state reimbur~ement allows 
the department to reimburse for heavy care at the out-of-state 
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medicaid rate. This rate may or may not be higher than the in­
state rate, when all of the costs of providing for these 
residents' care needs are considered. Providers in-state are 
less willing to admit these residents without substantial 
guarantees for reimbursement and exceptions to the regular 
reimbursement process. In many instances, in-state providers 
have less experience in providing heavy care services and in 
estimating a realistic cost for the provision of the services. 
The department will continue to work with providers to develop 
service alternatives to serve the heavy care population in the 
most beneficial and cost effective setting under the medicaid 
program. 

14. Desk review and audit timelines 

COMHENT: The department should be required to complete desk 
reviews and communicate the results of those reviews to the 
providers within a reasonable time. It is irnperati ve that 
providers receive timely feed back in order to modify business 
decisions that they will make based on the interpretation and 
application of the department's rules. A six-month time line 
for all cost reports to be desk reviewed and the results of 
those desk reviews communicated to providers was suggested. 

RESPONSE: The department will not place a time limit upon 
completion of desk reviews or audits. While the departlllent 
agrees that quick completion of these functions is desirable, it 
is not always realistic given the limitations upon department 
staff and funding. Such a time limit would merely be a means by 
which providers would seek to escape repayment of amounts to 
which they were not entitled under the rules. Tight time limits 
might jeopardize fedaral financial participation if the deadline 
were not met. Business decisions are the responsibility of the 
provider entity and should be based upon the specific situations 
that impact each provider and not upon the department's 
completion of a desk review or audit. The criteria for 
allowability of costs and the provisions for cost finding are 
clearly specified in the federal regulations and rules pertain­
ing to nursing facility providers. All providers have access to 
these materials and should have a thorough understanding of them 
in order to operate in the business climate and provide 
services. 

15. Miscellaneous comments 

COMMENT: several comments were made regarding the need to have 
a mechanism in the reimbursement formula to adjust the rate for 
facilities when a facility has a significant change in its 
operating situation. An exceptions process due to circumstances 
such as survey deficiencies cited, change in nursing wages or 
occupancy changes. A significant change would be a 5% or more 
change for a three month period over the formula data. 
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RESPONSE: Under a prospective rate system, final rates are set 
in advance of the rate period based upon projected costs. If 
costs are actually less than projected, the provider is not 
required to pay back the difference. If costs are higher than 
projected, no additional payment is made. This provides an 
incentive for cost containment. The department will not create 
an exceptions process as suggested in the comment. 

COMMENT: The proposed amendment to the bed hold rule provides 
that a facility will not be reimbursed for any patient day for 
which another facility is holding a bed, unless the facility 
seeking payment has notified the facility holding the bed that 
the resident has been admitted to another nursing facility. 
This is unreasonable because the admitting facility will not 
always know if another facility is holding a bed. If the 
resident is admitted from home or the hospital the admitting 
facility may not have knowledge of a previous nursing home stay. 

RESPONSE: The department's bed hold rule allows a nursing 
facility under certain conditions to hold a bed for a resident 
who is temporarily absent from the nursing facility while 
receiving medical care in a hospital. The rule assures that in 
such cases a bed will be available for the resident to return to 
the facility upon discharge from the hospital. current rules 
require the facility holding the bed to document at least weekly 
that the resident's absence is expected to be temporary and the 
anticipated duration of the absence. However, in some cases the 
resident is admitted to another nursing facility without the 
knowledge of the facility holding a bed. 

The medicaid program cannot pay two nursing facilities for the 
same days of service for one resident. The department believes 
the admitting facility should share in the responsibility to 
avoid duplicate billings for the same days of service to such 
residents. The department believes that the admitting facility 
has the ability to find out if the resident was in another 
nursing facility prior to the hospital admission. such 
information may be contained in the resident's medical record or 
it can be obtained by inquiring about the resident's medical 
history. 

There also should be communication from the hospital to the 
facility holding a bed when there is a change in the resident's 
care needs which warrants discharge to another nursing facility. 
If the hospital has an attached nursing facility and can 
discharge the resident from the hospital bed into a nursing 
facility bed in the same facility, the hospital should. be 
responsible to notify the previous nursing facility of the 
discharge. If the hospital has not found out as much informa­
tion as possible about the resident, such as where the resident 
is being admitted from, it has been deficient in its responsi­
bility to provide the best care and to make the most in!ormed 
decisions regarding the resident's care. Taking steps to in!orm 
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itself of such information would also assist the hospital in 
discharge planning. 

The department believes the proposed rule fairly requires the 
admitting facility to inquire about the resident's previous 
nursing facility residence. The department has adopted the rule 
as proposed. 

COMHENT: There are no provisions in the rule to allow nursing 
facilities extra reimbursement for activity programs, skin 
integrity maintenance, range of motion therapy, retrieving 
wandering residents or other costs such as transportation for 
patients. 

RESPONSE: The department disagrees with the statement that no 
"extra" reimbursement is allowed for the referenced activities. 
To the extent these activities require the facility to incur 
additional costs, these costs are recognized. If the costs are 
operating costs, such as for supplies related to range of motion 
therapy, they will be included in the provider's base period 
operating costs. The base period costs are inflated forward to 
project the provider's operating costs and the provider will 
receive payment for such costs, subject to the operating limit 
and overall rate increase limit which are components of the 
system. If the additional costs are for direct nursing 
personnel, such costs will be included in the provider's base 
year direct nursing cost and will have the effect of increasing 
the provider's composite nursing wage rate. The base period 
composite nursing wage rate is inflated forward and multiplied 
by the most recent patient assessment score to determine the 
direct nursing personnel component, subject to the operating 
limit and overall rate increase limit. Any additional costs for 
these activities are recognized in setting the provider's rate. 

Transportation costs are included in the per diem rate when they 
are for non-eme~qency routine transportation as defined in the 
rules. Emergency transportation and mQltiple medically 
necessary trips are separately reimbursable under the tran$por­
tation program when they meet program guideline& for reiabur$a• 
ment. 

COKMEHT: The proposed rule provides that the department will no 
longer reimburse for standard over-the-counter medicines such as 
antacids. The department should continue to pay for these 
items. ARM section 46.12.1222(14) (e) and 46.12.1245 expand the 
items and secvices w~ich must be provided by faGilities as part 
of a day of nursing care and remove the limiting lanquaqe which 
allowed these items to be billed separately or to the patient if 
they were used in extraordinary amounts. ARM 46.12.1222(14) (e) 
(C) expands the list of antacids and laxatives which must be 
provided by the facility without charge beyond those normally 
stocked by facilities. 
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RESPONSE: The amendments regarding antacids, laxatives and 
other items are not intended to change but rather to more 
clearly state the department's policies regarding coverage of 
these items. These changes are intended to make it clear to 
pharmacies billing for these services that these items have 
always been included and continue to be included in the per diem 
payment rate to nursing facility providers and cannot be billed 
separately by pharmacy providers. ay identifying the thera­
peutic class of these drugs, the department does not intend to 
change the current rule which requires that antacids or 
laxatives or their equivalents be provided under the per diem 
payment rate. Billing of residents for special request items or 
services is still allowed under ARM 46.12.1246 and the provi­
sions for prior approval of extraordinary use of a routine 
supply item are still contained in ARM 46.12.1245. The concept 
of a "small quantity" was not defined in the current rule. This 
rule change clarifies that items "routinely supplied to 
residents" are considered part of nursing facility services, but 
leaves intact the special provisions for extraordinary use 
situations and the resident billable situations. 

COMMENT: In the proposed amendments to ARM 46.12.1222 and 1246, 
the department has erroneously referred to class 2 and class 6 
antacids and laxatives. The reference should be to class 1 and 
class 6 antacids and laxatives. 

RESPONSE: The department agrees and has revised the rule 
language to correct the error. 

COMMENT: ARM 46.12.1245 proposes to remove "urinary collection 
and retention system, drainage bag with tube" from the list of 
separately billable items. For some facilities, this is an item 
that will not be included in the base year costs. This is just 
another example of additional items and services being added to 
what is considered routine care and part of the daily rate 
without provision being made to pay for it. 

RESPONSE: If the commentor would refer to current ARM 
46.12.1245, they would find that ARM 46.12.1245(1) (am) and 
46.12.1245(1) (an) are identical. This item was listed twice by 
mistake. The department is correcting this error by eliminating 
ARM 46.12.1245(1) (an), as was stated in the rationale statement 
portion of the notice of public hearing. ARM 46.12.1245(1) (am) 
"urinary collection and retention system, drainage bag with 
tube" will remain a separately billable item under the rule. 
This amendment makes no substantive ch~nge and does not add 
additional items or services to those which must be provided 
under the daily rate. 

COMMENT: The department did not use the correct nurnt)e:r of 
patient days in calculating the rates. The department should 
have used fewer days to calculate the rates. 
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RESPONSE: The department used the number of bed days included 
in the legislative appropriation. These bed days were allocated 
among the providers based on their medicaid bed day utilization 
for the most recent period to establish the funding levels for 
each facility. Adjustment of the number of bed days would 
result in an adjustment of the appropriated funding tied to 
those specific bed days. A downward adjustment of bed days 
would result in a downward adjustment of funding or the 
department will be expected to make any "extra" funding 
available for budget shortfalls in other areas. The department 
will not adjust the bed days set by the legislature. 

COMHENT: The department should seek HCFA approval to pay 
providers for all of the medicare coinsurance payment amount up 
to the medicare coinsurance rate. The proposed rules provide 
that reimbursement is limited to the per diem medicaid rate or 
the medicare coinsurance rate, whichever is lower. We believe 
the medicaid program must pay the full medicare coinsurance rate 
in such instances. A recent court decision held that medicaid 
must pay the full medicare coinsurance rate. 

RESPONSE: The proposed rule merely adds a specific statement of 
the existing medicaid policy. The department is aware of the 
decision in New York city Health and Hospitals corporation, et 
al. v. Perales. et al., decided February 3, 1992 by the United 
States second circuit Court of Appeals. The Health care 
Financing Administration's regional identical letter no. 92-086, 
dated April 1, 1992, discussed the Perales decision and 
indicates that in states outside the second circuit, states may 
continue to limit payment to the medicaid nursing facility rate. 
The department's proposed rule is in accordance with current 
federal policy. 

COMMENI: one provider asked that its comments from last year's 
rate rule proceeding be considered submitted for pur~s of 
this rule proceeding. 

RESPONSE: The department reviewed and considered those co-nts 
submitted last year and has responded to those portions of the 
comments which apply to this year's rule changes. To the extent 
that any comments in that provider's comments from last year are 
not addressed specifically in this notice, the department hereby 
adopts and incorporates herein its responses to those comments 
as published in the notice of adoption of rules pertaininq to 
nursing facility reimbursement published in the Montana 
Administrative Register on Octobe~. 31, 1991. 

COHMEHT: The reference in ARM 46.l2.l258(3)(i) to subsection 
(3)(1) does not make sense because there is no such subsection, 

RESPQNSE: The department agrees and has revised the reference 
to the correct subsection (4). 
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6. The department will apply retroactively to July 1, 
1992 those provisions of the amended rules which result in a 
rate increase for a particular provider. Those provisions of 
the amended rules which result in a rate decrease for a 
particular provider will apply to nursing facility services 
provided on or after August 1, 1992. 

oir~~tor, s~cial and Rehabilita­
tlC.n Servlce$ 

Certified to the Secretary of State --~J~u~ly~2~0~---------• 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of (Rule I] 
46.30.1502, (Rule II) 
46.30.1508, (Rule III] 
46.30.1514 through (Rule V] 
46.30.1516, (Rule VI] 
46.30.1520 through (Rule 
VIII] 46.30.1522, (Rule IX] 
46.30.1532 through (Rule 
XII] 46.30.1535, (;Rule XIII] 
46.30.1538, (Rule XIV), 
[Rule XV] 46.30.1541 and 
(Rule XVI] 46.30.1542 1 

amendment ot rules 
46.30.1501, 46.30.1507, 
46.30.1513, 46.30.1525, 
46.30.1543 and 46.30.1549 
and repeal of Rules 
46.30.1519, 46.30.1531 and 
46.30.1537 pertaining to 
child support 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
ADOPTION OF [RULE I) 
46.30.1502, [RULE Il) 
46.30.1508, [RULE III] 
46.30.1514 THROUGH (RULE V] 
46. 30.1516, [RULE VI) 
46.30.1520 THROUGH [RULE 
VIII] 46.30.1522, (R~E !X] 
46.30.1532 THROUGH [RULE 
XII] 46.30.1535 1 [RULE 
XIII) 46.30.1538, (RULE 
XIV], [RULE XV) 46.30.1541 
AND (RULE XVI] 46.30.1542, 
AMENDMENT OF RULES 
46.30.1501, 46.30.1507, 
46.30.1513, 46.30.1525, 
46.30.1543 AND 46.30.1549 
AND REPEAL OF RULES 
46.30.1519, 46.30.1531 AND 
46.30.1537 PERTAINING TO 
CHILD SUPPORT 

1. On March 12, 1992, the Department of Social and 
Rehabilitation services published notice of the proposed 
adoption of (Rule I) 46.30.1502, (Rule II) 
46.30.1508, (Rule III] 46.30.1514 through [Rule VJ 46.30.1516 1 

(Rule VI] 46.30,1520 through (Rule VIII] 46.30.1522, (Rule IX] 
46.30.1532 tbraugh (Rule XII] 46.30.1535, [Rule XIII) 
46.30.1538, [Rule XIV], [Rule XVJ 46.30.1541 and (Rule XVI) 
46.30.1542,, amendment of rules 46,30.1501 1 46.30.1507, 
46.30.15131 46.30.1525 1 46.30.1543 and 46.30.1549 and repeal of 
Rules 46.30.1519 1 46.30.1531 and 46.30.1537 pertaining to child 
support at page 403 ot the 1992 Montana Administrative Register, 
issue number 5. 

2. The Department has amended rules 46.30.1501 I 
4&.30.~507 1 46,30.~513 and 46.30.1549 as proposed and has 
r•pealed ru~as 46.30.1519 1 46.30.1531 and 46.30.1537 as 
proposed. 

3. The Department has adopted (Rule VIII] 46.30.1522 1 
[Rule IX] 46.30.1532 1 (Rule X) 46.30.1533, (Rule XI] 46.30.1534 1 
[Ru~e XIII} 46.30.1538 and [Rule XVJ 46.30.1541 as proposed. 

4. The Department has not adopted [Rule XIV) as proposed. 
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5. The Department has amended and adopted the following 
rules as proposed with the following changes~ 

(RULE Il 46.30.1502 pEfiNITIONS FoJ: purposes of this 
chapter, unless the context requiJ:es otherwise, the following 
definitions apply: 

Subsections (1) through (9) remain as proposed. 
!10) "STAHDARD OF LIYING" INCLUQES THE NECESSITIES. 

COMFOBTS AND LUXURIES EHJOYEP OR ASPIREQ TO BY EITHER PABENT. 
IHE CBILP OR BOTH PARENTS ANQ TRE CHILD. WRICH ARE NEEQED TO 
MAINTAIN UIEM IN CUSIOMABX OR PBCtPER COMM1JNITX STATUS OR 
CIRGYMSTANCES. 

AUTH: Sec. 40-5-20~ MCA 
IMP: Sec. 40-5-209 MCA 

[R!JLE IIJ 46, 30.1508 Pf:TEBMINAIION or: GROSS INCOME 
Subsection (1) remain~ as proposed. 
(a) "gross income"· means inco111e from any source, except as 

excluded in subsection (d), and includes but is not limited to 
income from s~laries, wages, commissions, bonuses, earnings, 
profits, dividends, severance pay, pensions, PBP::-RETIBE!1ENT 
DISTRIBUTIONS FROM RETIREMENT PI..ANS, intenst, trust income, 
annuities, capital gains, royalties, social security benefits, 
veteran's benefits, workers' compensation benefits, un-ployment 
benefits and alimony or spousal maintenance; 

Subsection (1) (b) remains as proposed .. 
(c) gross income tor tho$e who are self-employed, or who 

receive profits from a business enterprise such as a joint 
venture, a partnership, rental property, a sub-chapter s 
corporation, OJ: a Montana close corporation includes gross 
receipts minus ordinary and necessary expenses for self­
employment or business operation. Speeifieall~ GEHEEALLX 
excluded from ordinary and necessary expenses are aepreeiaeieft 
aftR ••~er non-cash deductions, even if i~ ie eeherwiee ~ 
THOSE pEOUCT10NS ARE allowable by the internal revenue service~ 
AS AN EXCEPTION, YPON A SHOWING OF ECQNQMIC N!CESSIIX, DEPRECIA­
TION FOR VEHICLES, MACHINERY AND QTHER TANGIBLE ASSETS MAX B£ 
DEDUCTED; 

Subsection (1) (d) remains as proposed .. 
(e) bCTVAL BUI NOT IMPQT~P interest from one-time gifts 

and inheritances should be considered as gross incomeL, wHile 
~The NON-PERFOBMING property itself or the principal should be 
considered as an asset under [Rule III] ARM 46.30.1514. l2.B 
LUMP SUH SOCIAL SECYRIT'{ PA'{MENTS. REFEB TO CRULE XVIJ ARM 
46.3(1.1512. 

C2l j:N DETERMINING A !?ARENT'S GRQSS INCOME. QQ NOT 
CONSIDER INCQME AmiBU'l'ABLE TO- SQBSEOUEN'l' SPQYSES. STEPPABpTS, 
DOHESTIC ASSQCIATES A!fP OTHER PEBSONS WHO ARE PART QF IHE 
PARENT'S HQUSEHOLp. AS PEFINEp IN fRUWE VIIC3}] ARM 46.30.1521 
Ol . U A P£RSON WITH A SUBSEOUEtfT fMILX IJAS INCQME FROM 
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OVERTIME OR A SECOND JOB. THAT INCOME IS PRESUMED TO BE FOR IHg 
USE OF THE SUBSEQUENT FAMILY. ANP IS NOT INCLUQED IN GROSS 
INCOME FOR 'l'HE PURPOSES OF QETEBMINING SUPPORT FOR A PRIOR 
FAHILY. THE PRES!JMPTION MAY BE REBUTTED UPON A SHOWING THAT THE 
ADDITIONAL INCOME IS QISCRETIONARY· 

AUTH: Sec. 40-5-202 MCA 
IMP: Sec. 40-5-2Q9 MCA 

fRULE IIIJ 46.30.1514 DEIEBMINATION OF INCOME ATTBIBUIED 
TQ ASSE'J'S SutJsection (l) remains as proposed. 
(2) Income should be attributed to the net market value of 

non-performing assets at the e~~~•n• i"•ereae ra•e ler ~en ~ear 
y,s, •reas~~ eeftde ae ehe eime deeerminaeien is maae AVERAGE 10 
YEAR u Is I IREASUBY CONSTAHT MATURI:TX RATES FOR THE PREVIOUS 
CALENDAR YEAQ, or at another appropriate rate ordered by a court 
or administrative hearing officer. The rate should be based on 
a 365 day year. 

subsection (3) remains as proposed. 

AUTH: Sec. 4Q-5-202 MCA 
IMP: Sec. i0-5-209 MCA 

CRULE IYJ i6~JO.l515 INCOME VEBIFICATION/DETEBMINING 
ANNYAL INCQME Subsection (1) remains as proposed. 
(2) Income statements of the parents should be verified 

with documentation of both current and past income to the extent 
such doctlln4ntation is available to the parent. Verification may 
include pay stubs, employer statements, and profit and loss 
statements meae ey e ee~i£iea ~~lie aeee~neane it ehe pePeBe 
is sell ~leyed. IF A PRQFIT AHD LOSS STATEMENT IS PREPARED BY 
A PARENT OR BX ANOTHER PEBSON WHO IS NQT A LICENSED ACCOUNTANT 
OR CERTIFIED PPBLIC AccOtn'fTAJ!T. THE PARENT HUST CERTIFY UNDER 
OAIH TJlAT THE IHfQJ!!IAT!.ON SHOWN ON THE STATEMENT IS CORR£CT, 
Documentation of inca- may be supplel!lented with copies of 
income tax returns. NQN-CA$H SEHEFITS RECEIVED BY A PARENT 
SHotJLP ALSO BE VJU!.IIDO. FOR E:XAtf&E. VERIFY 'l'HE RQSOHABJ:.E 
MQNTHLX VALUE Of THE. ~l.iE UiiEQ BY Tgti BANCH HANQ AS PART OF HIS 
OR HEB EHPWXMM· 

Subsections (3) through (J) (b) remain as proposed. 

AUTH: Sec.-40-5-202 MCA 
IMP: Sec. 40-5-209 MCA 

fRULE VJ 46.30.1516 QETE~~ION Of NEI INCOME 
( 1) "lofet incQlll.e" means gros~ income, including imputed 

income ana incoae·attributed to aasets, less any deductions for 
state or federal taxes, so~ial aecurity, and other similar 
deductions required by law or court order. Unreimbursed 
expenses incurred a.a a cono:lition of employment such as union 
dues, reei~e•aB• een~Pie~tieRs, uniforms and other occupational 
or business expensea should also be deducted. CONIR!BUIIONS 
TOWARQS INTERNAL RE,"VENVE SERVICE APPRQVED RE'fiREMEf!T PLANS, 
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WHETHER VOLUHTAR¥ OR M6NDATOBX . ARE QEDUCTIBLE FRQM GROSS INCOME 
UP TQ THE ACTyAL AMQQNT CONTRIBQTED OR 6.5% OF GRQSS INCOME. 
WHICHEVER IS LESS. 

Subsections (1) (a) through (3) remain as proposed. 
(4) Deductions for the convenience of the parent, such as 

credit union payments, deferred compensation, ret!il!'8lllel'lt! and 
savings are not to be deducted from gross income. 

(5) In some cases an employed parent may also operate a 
business or farm, or a self-employed parent may have more than 
one business. A net lolls in the operation of a business or 
farm; \tl'lleea 'el'le parel'l'e 881'11'1at! peaaanailly l'e!llale l'li•aelf Ill' 
hel'self frem t!he \tl'lprefit!able ait!\te'eiel'! should not offset income 
from employment or from the operation of a more succesiSful 
enterprise. UNLESS THE PARENT CANNOT BEASQNABLY REMOVE HIMSELF 
0B HERSELF FROM THE UNPROFITABLE SITUATION. Property associated 
with the unprofitable business or farm should be considered an 
asset under (Rule III] ARM 46.30.1514. 

Subsection (6) remains as proposed. 

AUTH: Sec. 40-5-2~ MCA 
IMP: Sec. 40-5-209 MCA 

(RULE VIJ· 46.30.1520 ALIMONY· KAIHIEHANCE. PRE-EXISTING 
CHILD SUPPORT OBLIGATIONS AND RESPONSIBILITY FOR OTHER 
CHILDREN subsections (1) through (2} (b) remain as 

proposed. 
( 3) Use of the deductionr;. provided in. this rule are 

appropriate at the ti111e of the establishment ora child support 
order~ ~In a proceeding to modity an existing order, ~ 
et;l'lerwise pnYiEiea if\ tftis saleeee'Eiel'l. IHE fOLLOWING LIMITATioNS 
~ 

Subsections (3) (a) and (3)(b) remain as proposed. 

AUTH: Sec. 40-5-2Q2 MCA 
IMP: Sec. 40-5-209 MCA 

(RULE VIIJ 46.30.1521 SELF SQPPQRT RESEByE/N$T RESOU2~:s 
AVAILaBLE EQR SUPPORT Subsection (1) remains as proposed. 
C 2 l IN DETERMINING A PARENT'S SELF SUPPORT RESQVE, INCQME 

OF STEPPARENTS. S!JBSEOUENT SPOUSES, DOMESTIC ASSOCIATES AJ:!Q 
OIHERS WHO ARE PART Of A PAR:NT'S HQUSEHQLP IS PRESQMEQ TQ BE 
8VAILhBLE TO THE PARENT FOR SHARING. ON A PRQPORTIQNATg BASIS. 
THE PARENT'S HOUSEHOLQ EXP£NSES. . 

Subsections (2) throuqh (4) remain as proposed but are 
renumbered (3~ through (5). 

AUTH: Sec. 40-5-204 MCA 
IMP: Sec. 49-5-ZQ9 KCA 

46.30. 1525 ABi\!S'fMit!5'Ei 'fi ibSIG iHj[lj! 
MElfTS FRR PRIJWJ £HILD SUPPOJ!3' !fUR 

through (l)(b)(i) rema~n as proposed. 
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I 2 \ AFTER QETEiMINING EACH PARENT'S SHARE OF THE TOTAL 
CHILo SUPPORT QBLIGATION. EbCH PARENT SHALL RECEIVE CREQIT FOR 
THE AMOUNT Of THE SYPPLEMJNTAL NEEDS PAIP B¥ THAT PAREHT. 

AUTH: Sec. 40-5-202 MCA 
IMP: Sec. 40-5-209 MCA 

[RULE XIIJ 46.30.1535 T9TAL MQNTBLY SVPPORT AM9UNT 
Subsection (1) remains as proposed. 
(2) Il'l ElM 111!1\lel l!lase e~ l!ll!lle e~tst!eey IN SOLE cuSTOQX 

CASES. OR IN JOINT CYSTQP¥ CASES WHERE ONE PARENT HAS PBIMABY 
PHYSICAL CUSTODY, the custodial parent should retain his or her 
child support obligation and the noncustodial parent shall pay 
his or her total monthly child support obligation to the 
custodial parent or to such other person or agency entitled to 
receive the payment. ' 

Subsection• (3) and (4) remain as proposed. 
(5) In those ca•Q where exten4ed visitation/shared physi­

cal custody is awarded., an adjusblent to the primary child 
support need i$ appropriate. Extended visitation/shared 
physical custody occurs when a child spends more than lEI pereel'le 
et ~ie er ~er ee,• afte l'li!~e& 110 DAYS OF each 365 day calendar 
year with the parent who in sole custody cases would pay over 
his or her share of the child support ,obligation to the primary 
custodian. 

Cal FOR THE PQRPQSES OF THIS RULE: 
( il A "PAY" IS WHEN A PARENT HAS PHYSICAL CONTROL OF A 

CHILD FOR THE 11AJORITY OF A 24 HOUR CALENDAR PAY; AND 
liil THE "PRIHARX CUSTODIAl!'" IS THE PARENT WHO HAS 

ffflSICAL CVST9DX OF THE CHILQ MOBE THAN 50\ ANNUALLY. THE 
"SECONPARX cuSTODIAN" IS THE PARENT WHO HAS PHYSICAL CUSTODY FOR 
TftE REMINDER OP TBE YEAH. 

(~.t!) To adjust for extended visitation/shared physica.l 
custody, reduce the p-re• parel'l-'a SECONPAR¥ cuSTODIAn'S share 
of the basic primary child support need by one percent for each 
pe•eeM d •i•e il'l ell!-se ef 39 pweefte Q.U IN EXCESS OF llO 
.l:!bll· For exaaple, the basic primary child support need is 
$4 00. 00. Pa:raR'Iit B THE SECONPARX CUSTQDIAH has the child +& P•-• af .aa ti:M.e FOR 146 DAYS. Pa:rl!ft& B THE SECOlfQARX 
CQSTQDIAH is responsible for 75 percent of the pri~y child 
support need or $300.00 ($400.00 X 75· percent). Reduce that 
amount by-* l§. percent {4EI pe!'eeM ef t:fte 6i•e 'JJi1!~ al\ild MiMe 
Ebe 3EI pereeRe viai•a•ieR ~raebeie 146 PAYS MINQS THE 110 PAX 
VISITATION THRESHQLp) to arrivtt at .. the pueft-.'s SECQlfPARX 
cuSTQPIAH'S adjusted share of the prillary c.Qild support neec1 in 
the amount of $a79,QEI $1~2.00. The pa~e~te'a SECONDARY CVSTQ­
~ proportionate share of supplemental support needs should 
then be added to this s~. 

Subsection (5) (b} remains as praposBIIi but is renuii\Pered 
(5) (c). 

(d) IN NO CASE !fAX tU AQWVSTMENT AfADE UNDER THIS RULE 
RESULT IN LO!ERING Tlflli NIT WQUB~U OF EITHER PAiElfTAL 
HOUSEHOLQ BELQW THE MOUNT WHICH COQ!SPONDS TO THE FEDERAL 
PQVgRTY INQEX FOR A HOUSEHOLD OF THAT SIZE. 
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AUTH: 
IMP: 

Sec. ~-;-~g; MCA 
Sec. L- - ~ MCA 

fRULE XVIJ 46.30.1542 CREDIT FOR BENEFITS Subsections 
(1) through (1) (a) remain as proposed. 

(b) the parent's o~ligation is satisfied if the amount of 
the child's benefit fot a given month is equal to or greater 
than the parent's child ,suaport obligati:on. Any benet it 
received by the child .. toz:. ~a _given month in excess of thli! child 
support obligation is not treated as an arrearage payment or as 
future support; afld 

(c) the parent must pay the difference if the amount of 
the child's benefit for a given month is less than the parent's 
child support obligation ... rum 

Cdl WHENEVER A CUSTOQIAL PARENT RECEivES FOR THE BENEFIT 
QF TRE CHILD. A LUMP SUH PAYMENT WHICH R&PRESENTS AN ACCUMYLA­
TION OF MONTRLY BENEFit~: 

C i l THE LUMP SUH PAYMENT SHOULQ NOT BE TBEATED AS INCOME 
OF THE PARENT; 

C ii l THE LUMP SUM SHOULD BE CREDITED TO IHE CHILo SUPPORT 
OBLIGATION FOR EACH MQNTH A PAYMENT ACCVMULATEQ FOR THE CHILO'S 
BENEFIT j AND 

liiil THE PARENT ON WijOSE EARNING RECORQ THE BENEFITS ABE 
BASED WILL NOT RECEIVE CREDIT AGAINST THAT PARENt'S CHILD 
SUPPORT OBLIGATION UNLESS THE COQRT QR APMINISIRATIVE SUPPQRT 
ORQEB PEBMITS SUCH CREQXT. 

AUTH: Sec. 40 5-202 RCA 
IMP: Sec, 40-5-209 MCA 

46. 3 0, 154 3 EMSL!JSIEltl FBEltl GiiE!BLINii AQQIIIONAL G3,9ID'PS 
FOR VARIANCE subsections ( 1) through ( 1) (c) remaJ.n as 

proposed. 
(~) specific findings of fact under Keh eee~ie"a 

49 5 294 f2) 40-4-204fi!± 1..ll or 40-6--116.+5+ l6,l. MCA,, which showe 
that application of the-guideline is inequitable; 

('!JJ shal'ea !lhy&ieel &~~at!ellly ef ella er •e•e ehilli!'e"' efta 
(h§.) periods o! extended visitation of 30 or more con­

secutive days ... , EXCEPT fQR INTPVEHING Y!SITATIQN BY TBE QTHEB 
PARENT· AND considering child related fixed costs ef evs~pdial 
HHft!i: 

subsections ~lr(f) through (l)(k) remain as proposed. 
Ill lpng distance visitation cost; iftd 
lml earnings of a child if it amounts to a large sum of 

moneYT; AND 
Cnl TRE STANQABD OF LIVIN§ OF A, PAR:§ltt. E!OTH PABENTS. OR 

PABEHTS AUD CHILO IS LOWER OR HIGHER THAN Tfilt STANDARD OF LIVING 
W]JICH MAY BE. EXPECTED AT THLPAJENT'S INCOME LEVEL A,ND UNQER 
IHESE GUIDELINES, 

AUTH: Sec. 40-5-202 MCA 
IMP: Sec. 40-S-209 MCA 
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5. The Department has thoroughly considered all 
commentary received; 

overall Comments 

COMMENT: Several commentors considered these new guidelines too 
complex. They suggested that the guidelines be written so that 
non-attorneys could easily read and understand them. They 
suggested that parents should be able to apply them without the 
help of legal counsel. Conversely, several commentors requested 
greater detail in one or more of the guidelines' provisions. 
one commentor expressed a concern over the number of major 
changes. He stated that he could understand refinement5, 
clarifications, and minor changes, but he did not perceive any 
problems or major difficulties with the old guidalines. He 
could not understand the reasons for the changes. 

RESPONSE: The guidelines contain more detail than the old 
guidelines (ARM 46.30.1501 et seq., 9/30/90), but overall they 
are not more complex. The additional detail is necessary to 
correct weaknesses and inequities inherent in the old guide­
lines. The Department of Social and Rehabilitation Services, 
Child support Enforcement Division (CSED) performs a large 
number of guidelines computations in the course of its duties. 
In the first quarter of 1992, for example, the CSED established 
410 support orders using the old guidelines. In the course of 
its duties, the csED has become aware of certain shortcomings 
with the old guidelines. For example, they did not take into 
consideration the possibility that:. 

both parents might not be self-supporting; 
there aigbt be extreme differences in income; 
the parents income might not be sufficient to allow 
them to maintain themselves above the poverty level; 
one parent might remarry (or in paternity cases, might 
already ba !llarried); or, 
either ~ant lllight have or go on to have other 
chi~dren. 

Although they we:re. perceived as baing easy to use, the old 
guidalines could not be applied fairly in a significant ~r 
of cases. According, to a recent study, at least half of all 
divorces involve at least one partner ~ith a previous !llarriaga, 
who has pre-existing cnildren. In paternity cases, one or both 
parents may be !llarri~ to someone else. They may have other 
children by one or ~· other .partners. An estimated 75% of 
divorced parents r~y and go on to have additional children. 
The old guidelines dtd not address any ot these considerations. 
Consequently, it wa.a, neces'sary to add considerably more detail 
to make the new guid~inas apply more fairly in a greater number 
of situations. 

The additional detail also makes the new guidelines 111ore 
equitable. For example: John and Mary seek a divorce. Mary 
gets custody of the two children. TWo children from another 
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relationship with Marcia reside with John after the divorce. 
Those children were born before Mary and John's children. There 
is no support order requiring Marcia to support her children 
with John. 

Under the old guidelines, at ARM 46.30.1531(1) (a) (ii), before 
determining a support order for Mary's children, it was 
necessary to calculate a dummy support obligation for Marcia's 
children. John's share of the dummy support amount was then 
deducted from his income. The problem occurred if Marcia was 
uncooperative, or if her location was unknown. With no 
knowledge of Marcia's income, the old guidelines could not have 
been applied, and the dummy support amount could not have been 
determined. This, in turn, prevented a determination of support 
tor Mary's children using the old guidelines. When this 
occurred, the courts, the parties and their attorneys ignored 
Marcia's children when they set a support amount for Mary's 
children. This practice was clearly inequitable. 

Ignoring Marcia's children, if John's income was $1,200 per 
month and Mary's was $800, John would pay Mary $325.00 per month 
for the support of their 2 children. Thus, Mary's income plus 
$325 child support would have put Mary's household at 121% of 
the federal poverty index level. Meanwhile, John's income minus 
his $325.00 child support payments to Mary would have put his 
household at only 94% of the federal poverty index level. 

The same thing would have happened if John's two children by 
Marcia had been born after Mary's children. The old guidelines 
simply ignored later born children as if they did not exist. 

The detail added to the new guidelines makes dealing with John's 
case much easier and more equitable. Under the new guidelines, 
John's household includes Marcia's children, whether prior born 
or later born. There is no need to get Marcia's financial 
information to calculate a dummy support amount. Under the new 
guidelines, Mary's household is at 115% of poverty and John's 
rises to 100%. John can now support himself and Marcia's 
children. He was unable to do so under the old guidelines 

With the added detail, the new guidelines apply to a wider range 
of cases with more equitable results. The new guidelines 
recognize and address the complexities of modern domestic law. 

The CSEO recognizes that the new guideline$, with their added 
detail, may look intimidating to lay users. However, once the 
guidelines become final, the CSEO intends to publish a booklet 
in simple language which explains and describes the method of 
computing a support amount in accordance with the new guide­
lines. The booklet will contain comments, examples and 
instructions whenever appropriate. Upon publication ot the 
booklet, the CSEO is confident that lay persons will be able to 
use and apply the guidelines easily and without the need for 
legal counsel. 
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COMMENT: Two commentors did not think that the Melson model was 
sui table to Montana's financial needs or demographics. They 
pointed out that Melson is from Delaware, a state that they 
believed to be different in nearly all ways from Montana. 

RESPONSE: The csED considered the difference between Montana 
and Delaware in devising the new guidelines, and adjusted for 
those differences. Far example: in Delaware the primary child 
support need is 40% for one child, JO% for the second and third 
children and 20\ for each additional child. The Montana version 
adjusted those figures to 30\, 20\ and lO\ respectively. 

Another example of adjustment to the Melson model is in the SOLA 
figures. Delaware's soLA is l8\ for 1 child, 27\ for 2 
children, 35% for J, 40\ for 4, 45\ for 5 and 50\ for 6 or more 
children. Montana adjusted these figures to 14\, 21%, 27% and 
4% for each additional child up to 50\. 

The adjustments are not arbitrary or without reason. Robert G. 
Williams, PhD, of Policy studies Inc., conducted a review of the 
Delaware guidelines in 1989. He found them to be an accurate 
reflection of that state's cost of living needs. Dr. Williams' 
study relied in part on the Cost of Living Index produced by the 
American Chamber of Commerce Researchers Association. Using 
that index, the CSED adjusted the new guidelines by comparing 
Delaware with Montana. The CSED is confident that the new 
guidelines accurately reflect Montana's cost of living. 

COHMENI: one commentor referred to a recent article on 
guidelines. According to that article, twenty-two states use 
guidelines based on the Percentage of Income model and 20 states 
use the Income Shares model. Only three states use the Melson 
model. The commentor questioned Montana's choice of the Melson 
model, since only three states have chosen it. 

RESPOHU: The CSED developed its first child support guidelines 
in 1979. Those. early guidelines were extre111ely simple and 
followed the per~ntage of income mode.l. since 1979, the CSED 
has applied guidelines to several thousand cases. The CSED's 
experience in developing and applying guidelines has given it an 
excellent understanding of the advantages and disadvantages of 
each model. 

The CSED assisted in the development of the guidelines adopted 
by the Montana Supreme court on January 13, 1987. They were the 
result of studies undertaken by the Montana Child support 
Advisory council. The CSEO was appointed as a member of that 
Council by Gover~ Ted Sehwinden. In its deliberations, the 
Council examined the three most common guidelines models. 
First, it examined the percentage of income model. As noted by 
the coamentor, that mgdel is now used by 22 states. It sets 
support at a flat percentage of the non-custodial parent's 
income. For example: in Illinois the non-custodial parent will 
pay 20% of his or her incame fox- em. child, 25% for two 
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children, 32% for three, and 50% for six or more children. The 
custodial parent's income is not a factor. If the custodial 
parent's income is more than $50,000 annually but the other 
parent's is only $15,000, the support amount will still be 20% 
for one child. Because the many inequities inherent in the 
percentage of income model, the Council rejected it. The tact 
that 22 states now use that model does not mean it is equitable. 

The council also examined the Melson model. The council found 
it to be the most equitable of the three models and almost 
recommended it. The Council rejected it because it seemed more 
complicated than the other two models. 

The council settled on the income shares model because it was 
more equitable than the percentage of income model but was not 
as complex as the Melson model. The percentage of income 
model's apparent ease of use was the deciding factor. 

In 1985, when the Council submitted its report, all guidelines 
were comparatively new concepts. No state had used guidelines 
sufficiently long to understand their weaknesses or strengths. 
After applying the old guidelines in hundreds of cases, the CSEO 
discovered significant weaknesses in the percentage of income 
model. The CSEO made several unsuccessful attempts to correct 
those weaknesses through minor changes, refinements and 
clarifications. However, the old guidelines did not have enough 
design flexibility to achieve equitable results. The on:).y model 
with enough flexibility was the Melson model. Flexibility is 
one of the strengths of the Melson model, and the reason why the 
CSEO made the dramatic change from the income shares model. A 
discussion on the weaknesses of the old guidelines is contained 
in many of the following responses. 

COMMENT: one commentor wanted the guidelines to include a 
provision for monitoring how the custodial parent spends child 
support money. 

RESPONSE: Montana case law has long held that the custodial 
parent has sole discretion on bow to use child support monies. 
See for example, Williams vs, Budke, 186 Mont. 71, 606 P.2d 515, 
37 St. Rptr. 228,(1980). The CSEO has no power to change the 
body of law through the rulemaking process. If a possible abuse 
of discretion by the custodial parent concerns the commentor, a 
remedy exists in the district courts. 

COMMENT: The guidelines allow for visitation, extended 
visitation and several possible variances based on vi$itation. 
one commentor suggested that the guidelines should also include 
some means for monitoring visitation. 

RESPONSE: The CSED agrees that visitation proble.a oQcur in a 
significant number of cases. Studies show that custodial 
parents' interference with visitation is a major reason why non­
custodial parents stop paying child support. However, it is 
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beyond the CSEO's rulemaking authority to address visitation 
problems as part of these guidelines. I! the commentor is 
concerned about a possible abuse of visitation rights, a remedy 
exists in the district courts. 

COMMENT: One commentor believed that guidelines have needlessly 
complicated child support cases. Because or guidelines, parties 
can no longer freely negotiate and agree on an amount for child 
support. Instead, the state forces them to abide by guidelines 
with which they may not agree. 

The commentor believed that many attorneys are reluctant to 
accept support cases because they have become costly and complex 
under the guidelines. Non-mandatory guidelines served a useful 
purpose, but the commentor saw mandatory guidelines as nothing 
but an increase in bureaucratic red tap4l. The co111111entor 
believed that the cSEO's role should be limited to enforcement 
of child support orders, not making inflexible guidelines. 

RESPONSE: The CSED' s experience does not confirm the 
commentor's remarks. When parties could freely negotiate and 
agree on support, the amount was often inadequate. Parents did 
not always have equal bargaining power. Highly emotional issues 
sometimes clouded their judgement. Further, parents and their 
attorneys consistently underestimated the needs of children. As 
a result, child support orders were often too low to meet the 
children's needs, even though the parents had the ability to pay 
adequate support. 

studies snow that support orders were not only inadequate, they 
were not consistent among parents in similar situations. High 
income parents would often be ordered to pay the Sallie child 
support amount as low income parents. Judges varied widely on 
how much support they awarded under the same case facts. 

one reason for the increasing number of fa~lies on welfare is 
that some parents failed to pay adequate support for their 
children, even though they had the ability to do so. The 
parents' failure often was not intentional. Without guidelines, 
parents did not know how much support was necess01.ry. In 
reaction to the problem, congress, in 1984, required the states 
to adopt child support guidelines. At that time, use of the 
guidelines was not mandatory, but merely advisory. Unfortu­
nately, parents, attorneys and courts did not universallY use 
the guidelines. Inadequate support awards continued with little 
abatement. In response. Congress, in 1989, required mandatory 
use of guidelines in aLl child support cases. 

Guidelines are not a cure-all, but they do ease the problems of 
the past, when child support could be set at the discretion of 
the parties and their attorneys. Not only are guidelines 
necessary to insure adequate support for children, they are now 
mandatory under 42 u.s. Code S 667 and 4! CFR S 3u2.56. If 
Montana does not apply the guidelines or justify exceptions in 
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all cases, the state can suffer federal sanctions. The 
sanctions would result in a loss of federal funding for public 
assistance. 

COMMENT: Two commentors thought the guidelines contained a bias 
against fathers. However, they gave no specific reasons or 
examples which showed bias. 

RESPONSE: The CSED does not find any bias in these guidelines 
against fathers, or against any other person. The guidelines 
are drafted to apply equally to mothers and fathers. They apply 
without consideration to whether the mother or the father is the 
custodial parent or primary custodian. They apply without 
consideration to whether the father or the mather is the person 
who must pay support. The CSED intends that these guidelines be 
used to determine a reasonable and adequate support obligation 
in all cases. 

COMMENT: Two commentors suggested amending the guidelines to 
include provisions for what they call "transitional support 
orders." Their concern relates to situations in which the court 
orders the non-custodial parent to pay all marital debts in 
addition to child support. Payment of those marital debts may 
take a year or more. During this period, the commentors felt 
that the non-custodial parent should have a reduced child 
support order. 

RESPONSE: The CSED recogni~es that in many divorce cases the 
non-custodia 1 parent is ordered to pay the debts of the 
marriage. No guidelines prov~s~on directly address this 
situation. The CSED, however, feels that subsection (l)(h) of 
ARM 46.30.1543 provides an adequate remedy. That subsection 
permits a variance based on the overall financial condition of 
a parent. If a non-custodial parent is concerned that combined 
child support and debt payments might be more than. he or she can 
afford, the parent should request a variance from the guidelines 
based on overall financial condition. 

COMMENT: one commentor believed that the new guidelines did not 
compare favorably to the old guidelines. The commentor 
suggested that the CSED graph support amounts determined under 
the old and new guidelines to see how they compare. The 
commentor also suggested that the CSED make comparisons between 
the new guidelines and the Washington state guidelines. 

RESPONS!l;: As part of the development of the new guidelines, the 
CSED compared the old guidelines with the new. The comparisons 
were made at various income levels and numbers of children. At 
the suggestion of the commentor, the computations were graphed 
against each other and with computations from the Washington 
guidelines. The attached graphs are four examples of the gr~phs 
used in the development process. These graphs represent ca~es 
with one child under the age of 12 years, and various income 
levels for the non-custodial parent and incomes far the 
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custodial parent at the $0, $750, $1050, and $1500 monthly 
levels, respectively. 

It is clear from the graphs that, in !IIOst instances, the 
Washington guidelines will result in higher support awards than 
either version of the Montana guidelines. It is also clear 
that when combined parental income is less than $39,500 
annually, Montana's old and new guide! ines are very similar. 
The principal difference between the two is that the new 
guidelines appear as a straight line on the graphs, while the 
old guidelines have several jags. These are a result of the 
abrupt tram;;itions between percentages on the old guidelines 
table. In some cases, depending on the combined net resources 
of the parents, a parent would have had a lower support 
obligation than another parent with slightly less income. 

In comparing the old and new Montana guidelines, a major 
difference is apparent at the high income levels. Initially, it 
appears that the new guidelines will result in support orders 
which are much greater for high income parents than orders 
calculated under the old guidelines. However, this gap is not 
what it appears to be. The old guidelines table did not provide 
for combined parental incomes of more than $39,500 annually. 
For these higher income levels ARM 46.30.1543(2) applied the 
13.65 percent from the eighth column to the first $39,500 to get 
a minimum support order. An additional amount taken out of that 
part of parental income which is more than $39,500 was to be 
added to this minimum order. The court was to determine the 
amount of the supplement on a case-by-case basis. See, for 
example, In re the Marriage of Sacry, ______ Mont. _____ , __ __ 
P.2d _____ , 49 st.Rptr. 452 (1992). When plotting the attached 
graphs the amount of supplement under the old guidelines was 
unknown. The graphs, therefore, show only the minimum support 
order without the required supplements. After adding the 
supplement to the minimum order, the gap between the old and the 
new guidelines would shrink to an insignificant amount. 

ARH 46.30.1507 

COMHEHT: One commentor expressed a concern about the rebuttable 
presumption of adequacy and reasonableness of a support amount 
determined in accordance with the guidelines. The concern was 
that the "clear and convincing" standard of proof needed to 
rebut the presumption would severely limit the possibility of a 
successful rebuttal. 

RESPONSE: The CSED intends that the guidelines be applicable to 
a broad range of cases. However, under the circumstance& of 
some cases, the support amounts determined under guidelines may 
not be equitable. Guidelines cannot be absolute. Parents, 
their attorneys and the courts must be able to adjust support 
amounts determined under the guidelines upward or downward to 
compensate for unusual circumstances. Recognizing this need, 
the Montana Legislature allowed the courts to choose not to 
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apply the guidelines in setting or modifying a support order. 
However, it set the standard at the "clear and convincing" level 
in MCA Section 40-4-204 (3) (a). The CSEO, as part of its 
guidelines review duties and under its rulemaking authority, has 
no power to change the standard of proof set by statute. 

COMMENT: One commentor questioned the authority of section (1) 
to create a presumption that child support awards based on the 
guidelines are reasonable. 

RESPONSE: This presumption is not new to these guidelines. The 
old guidelines and the earlier guidelines adopted by the Montana 
Supreme Court on January 13, 1987, also contained the presump­
tion. No challenge to the CSED' s authority to create the 
presumption by rule has ever been made. Indeed, the Montana 
Supreme court appeared to adopt the presumption when it created 
its own guidelines. The CSED sees no strong legal reason for 
removing the presumption from the rule. 

Further, removal of the presumption would jeopardize federal 
funding for Montana's welfare programs. As a condition for the 
receipt of federal funds for public assistance, the various 
states must have and use certain child support laws. Federal 
regulations have been promulgated specifying procedures and 
other requirements. The regulation at 45 CFR S 302.56 requires 
states to have child support guidelines which create rebuttable 
presumptions of the adequacy and reasonableness of support 
awards. If the rebuttable presumption was removed from the 
guidelines, federal sanctions would be imposed, resulting in 
cuts in federal funding for Montana public assistance programs. 

COMMENT: One commentor did not like the part of section (3) 
which requires the reasons for any variance from the support 
amount determined under the guidelines to be set out in the 
support order, or the provision which requires the order to show 
the amount of support which would have been proper before the 
variance. The commentor thought that this requirement would 
create problems of increased litigation and costs. 

RESPONSE: As a condition for the receipt of federal funds for 
public assistance, the states must adopt and use child support 
guidelines in all cases. If a state does not follow the 
federally mandated requirements, federal sanctions ~otould be 
imposed, resulting in cuts in federal funding for public 
assistance programs. Federal regulators have left the develop­
~ent of guidelines up to the discretion of each state. 
However, since 1984, when congress required states to have 
guidelines, federal regulators noted a tendency for courts to 
avoid guidelines results by creating variances. Federal 
regulators could not find facts or reasons to support the many 
variances made by the courts. consequently, federal regulators 
amended 42 CFR S 302.56 to include the requirement that support 
orders state the grounds for any variance from the support 
amount determined under the guidelines and requiring the order 
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to state the amount determined under the guidelines before the 
variance. The amendment also required courts to consider the 
"best interest" of the child when making a support order which 
varies from the guidelines. These requirements are mandatory, 
unless Montana chooses to suffer a severe loss of federal funds. 
The CSEO does not tind any justification for deleting the 
federally required provisions from the guidelines. 

COHMENT: One commentor pointed out that section (8) does not 
state the proper time for a reverter clause to take effect. As 
an example, the commentor referred to variances based on 
visitation of 30%. It a parent missed one day of visitation, 
the commentor wondered if the reverter clause would go into 
effect. If visitation drops to 29% instead of 30\, the 
commentor wondered if the reverter clause would then go into 
effect. 

RESPONSE: The child support guidelines are designed to apply to 
the average case. However, because many cases are not average, 
the guidelines provide considerable latitude for variance from 
the amount of support detenlined under the guidelines. To avoid 
the need for frequent modifications and the costs attendant to 
each modification, section (B) suggests inclusion of a reverter 
clause in the support order which would go into effect whenever 
the purpose for a variance fails to occur. With a reverter 
clause, when the purpose tor a variance ceases, the support 
order will automatically revert to the amount it would have been 
before the variance. The suggested language in section (B) is 
general and does not attempt to address particular circum­
stances. 

The person drafting an automatic reverter clause should provide 
sufficient detail to allow the intent of the parties to be 
determined and carried out. For· example, a reverter clause 
could provide that missing one day of visitation would be 
sufficient rea150n for the variance to. tenrinate. The reverter 
clause could also provide that there must be a number of missed 
days before the variance termina~ed. The parties muat tailor 
the lang.uage s\l.ggested in ~ion ( 8) to their particular 
variance and fact circum$tances. 

fRule Ill ARM 46.30.1598 

CQMMENT: One c~tor q\lestionad tha guidelines provision 
which does not permit a parent to deduct depreciation froa gross 
income. The COMmentor gave the e~pl~ of an independent taxi 
cab owner/driver who must purchase a new vehicle every five 
years ta earn a living. The cama•ntor argued that the parent 
ought to hava the ability to deduct ~epreciation expenses in 
order to have the cash ava~lable ta purchase a replacement 
vehicle. 

RESPONS~: The CSED believes that, in moat cases, nan-cash 
deductions including depreciation are not a consideration when 
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determining income available for support. Those deductions 
reflect a paper image of income which does not accurately 
reflect a parent's actual cash flow. The CSED finds support in 
the Montana Supreme Court case of, In re the Marriage of 
Mitchell, 229 Mont. 242, 746 P.2d 598 (1987). 

The CSED recognizes that, in certain cases, circumstances may 
exist where the general rule would not be equitable. The CSED, 
therefore, amended the rule to provide for an exception. 
Depreciation can now be deducted from gross income whenever the 
parent can show an "economic necess:ity" for the deduction. 

COMMEUI: One commentor raised a concern that the guidelines 
might base his child support obligation on the income of his new 
spouse. He felt this to be inequitable and contrary to law. 

RESPONSE: The guidelines do not consider the income of any 
person other than the child's parents. The guidelines do not 
call for information concerning the amount of income received by 
any person other than a parent. 

The commentor apparently misread the rule for determining a 
parent's self support reserve. [Rule VII) ARM 46.30.1521 does 
take into consideration the possibility that another person in 
the parent's household has income. The rule does not consider 
the amount of that income, only the fact that there is income. 
The rationale of the guidelines is that a parent should have 
sufficient resources to support his household. However, if any 
person in that household is sharing expenses, then the parent 
does not actually provide total household support. An adjust­
ment to the self support reserve is appropriate to reflect this 
fact. In such circumstances, the parent should not receive a 
full self support reserve. 

To address the commentor' s concerns, the CSED added a new 
section (2) which states that the income of other persons is not 
a consideration in determining a parent's gross income. The 
CSED added similar clarification to [Rule VII) ARM 46.30.1521. 
see also the comments and responses following [Rule VII] ARM 
46.30.1521. 

COMMENT: Several commentors voiced concerns about including 
income from overtime or second jobs as part of gross income. 
They felt that it was unfair to second families. When a parent 
works overtime or has a second job so he or she can afford a 
second family, the parent's first family could use the increased 
income as grounds to modify the support order. When this 
occurs, the parent often is left without enough income for the 
second tamily. 

RESPONSE: Under the old guidelines, when a first family sought 
modification of a support order, the second family's needs were 
not considered in determining a new support amount. Therefore, 
all of the parent's increased income was considered available 
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tor support of the first family. This occurred because the old 
guidelines were based on a "first mortgage" approach. A parent 
was required to meet old obligations before undertaking new 
ones. Under this "first mortgage" approach, a parent must have 
income left over after taking care of his or her first family, 
before a second family could be started. If the parent did not 
have enough income left over, the parent was required to 
increase his or her income before taking on a new family. This 
is where the problem occurred. If the parent worked overtime or 
a second job to support a second family, the extra income was 
all available to the first family for modification purposes 
under the old guidelines. 

This problem was addressed in the proposed new [Rule VI] ARM 
46.:30.1520. Section (3) did away with the "first mortgage" 
approach. Thus, when a first family sought modification of the 
support order, the second family's needs were taken in consider­
ation in determining a new support amount. However, that 
consideration was limited to basic needs only. The parent may 
have worked overtime or had a second job to increase the second 
family's standard of living above the bare subsistence level. 
Any extra income left after meeting the subsistence needs of the 
second family was still available for possible modification of 
the first family's support order. 

The CSED agrees with the commentors. If a parent is willing to 
work long hours to support a second family, the second family 
should have all the benefit of the parent's extra effort. 
Therefore, the CSED amended the rule to create a presumption. 
As amended, the guidelines presume that overtime and income from 
a second job is necessary for the second family. Consequently, 
that income is no longer included in gross income. In those 
cases where the first family can shaw that the extra income is 
discretionary, it can be included in gross income. In those 
cases, if the parent does not use the extra income to maintain 
the second family at a higher standard of living than the family 
would otherwise. enjoy, the extx-a income is to be considered 
discretionary. Discretionary income from overtime or a second 
job is gross income under this rule. 

COMHE!fT: one co!Mnentor described a case where a family adopted 
four special need6 children. Those children received adoption 
subsidies totaling $1,420 per month. The father argued that he 
should receive credit for one-half of the subsidies against his 
support obligatiQ11. The court included the subsidies as part of 
the mother's net available resQUrces. The cammentor noted that 
the guidelines, neither the old nor the new, suggested how to 
handle adoptio~ subsidies, Tne coamentor also recognized that 
this situation ~obebly doest not occur often enough to need 
inclusion in the guidelines. The commentor suggested that this 
issue be kept in mind for future clarification should it become 
more of a problem. 
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RESPONSE: The situation described by the comrnentor is, indeed, 
unusual. Should this situation occur under the new guideline5, 
the parties might consider seeking a variance under ARM 
46.30.1543(1) (d). Meanwhile, the CSED will keep this matter in 
mind when conducting later reviews of the guidelines. 

COMMENT: Two cornrnentors wanted clarification of the rule on 
lump sum payments under supsection (l) (e). One wanted to know 
how to treat a gift, inheritance or cash payment where the 
parent squandered the entire principal. One commentor wanted to 
know why a lump sum cash payment such as a lottery payoff is not 
income. 

RESPONSE: Parents can use lump sums, windfalls, gifts, and 
inheritances in several ways, One way is to squander the money. 
Another is to use it to pay old indebtedness. A third possibil­
ity is to use the money to set up a new business or to invest in 
income-producing assets. The parent may also hold on to the 
principal and do nothing with it. 

Because of the many ways parents can use money or property, the 
CSED could not provide a more specific rule for application of 
the guidelines. The CSED believes the new rule is the most 
practical way to handle the issue. No matter when the parent 
receives money or property, if it is invested, the proceeds are 
considered income. The principal itself, if not income­
producing, is an asset for which attribution of income is 
proper. If the money or property no longer exists because it 
was misspent or used to pay old indebtedness, then it is not 
considered in determining a support amount. 

The CSED found several reasons for not treating lump sum 
payments as income. If the lump sum were to be treated as 
income in one year, it would greatly skew the child support 
order for subsequent years. A modification would be necessary 
to correct the skewed effect after the first year. If the 
guidelines were to average the lump sum over a number of years, 
the CSED would be required to set rules for determining the 
appropriate number of years. Some would argue persuasively for 
a short period. Others would argue equally well for a longer 
period. The CSED could not find a middle ground between the two 
possible poles. Because of this and similar problems, the CSED 
could not find sufficient justification to change the rule. 

The CSED did find it necessary to add some clarification to the 
rule. The CSED added the phrase "actual but not imputed" to 
show that the rule only applied to interest actually received. 
The rule does not apply to imputed interest. To be ~onsistent 
with (Rule III] ARM 46.30.1514, the CSED added the word "non­
perforllling" to describe the property. If a parent inherited or 
purchased a business, or other income producing property, the 
property is not an asset under (Rule III] ARM 46.30.1514, but 
income, dividends or interest from the property is included in 
gross income under this rule. 
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ARM 46,30.1513 

CQMMENT: Two commentors referred to subsection (2) (d) (iii). 
They did not think it was fair to exclude parents who are 
obta~n~ng education or retraining from the imputed income 
prov1s1ons. One of the commentors pointed out there is no 
guarantee that additional education or training would benefit 
children. 

RESPONSE: The CSED finds a strong public policy reason to 
retain the provision excluding students from the imputed income 
provisions of the guidelines. Consider the example of a mill 
worker who is out of work because the mills are either closing 
or automating their production. Without retraining or further 
education, the displaced mill worker may never gat another well­
paying job. In the worst case, the mill worker might eventually 
become dependent on public assistance. A person who is disabled 
because of an accident may require occupational rehabilitation 
in order to return to the work force. The CSEO believes it 
would be inequitable to impute income to persons who are engaged 
in a program of economic self-improvement. 

The CSED recognizes that there can be no guarantee that 
education or retraining will benefit the parent's children. 
Some parents may seek to use this subsection as a means to avoid 
or reduce their child support obligation. Education or 
retraining for some parents may be superfluous or redundant. 
When situations such as these occur, variance from the guide­
lines would be proper. 

ARM 46.30,1513(2) Ce) 

CQMMEHT: One commentor thought there may be an inconsistency 
between (Rule II(l)(d)] ARM 46.30.1508(l)(d) and this rule. 
According to [Rule II] ARM 46.JO.l508, gross income does not 
include income from means-tested public assistance progra111s. By 
contrast, under this rule, gross income includes need-based 
scholarships and college grants. The co=-entor asked whether 
gross income also includa& subsidized housi119 or subsidized 
child care, such as that provided by the JOBS program. 

RESPONSE: The CSED finds strong public policy considerations 
against including public assistance funds as income. However, 
the rationale for this policy does not apply to student-parents. 
Public welfare recipients may be incapacitated or involuntarily 
unable to work for various reasons. On the other hand, student­
parents usually are employable, hut have voluntarily re111oved 
themselves from the work force to pursue their studies. Were it 
not for the tillle devoted to their schooling or training, 
student-parents usually would have the ability to support their 
children. T!'Iexefo:re, imputation of income to student-parents is 
appropriate. 
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However, this rule recognizes that it is in the children's best 
interest to complete their education or training. Consequently, 
the guidelines make an exception to the rule on imputing income 
to student-parents. The CSED did not find it proper to extend 
this exception to also exclude scholarship and grant funds from 
income, because student-parents with children in their 
households would need to support the children out of their 
scholarship and grant funds. 

Subsection (2) (e) provides that income includes only "actual 
income" or other "money" available to the student-parent. The 
CSED believes that the rule adequately describes that income, so 
as not to include subsidized housing and subsidized day care 
which are not available to the student-parent as cash funds. 

CRule IIIJ ARM 46.JO.l514 

CQMMEHT: several commentors indicated their intent to computer­
ize the new guidelines. One problem in writing computer 
software for determining support orders is the 10 year T-·Bill 
rate used to determine income attributed to assets. The T-Bill 
rate can vary daily, requiring a manual update each day. 
Instead of the daily T-Bill rate, the commentors suggested the 
CSED adopt the average 10 year u.s. Treasury constant maturity 
rates for the previous calendar year. This way, the rate of 
interest assigned to assets would be constant over one full 
year, requiring fewer manual updates. 

RESPONSE: The CSED finds the comments persuasive. The 
guidelines are amended accordingly. 

CQMMEHT: One commentor thought it would be inequitable to 
attribute income to assets when a court order or property 
settlement agreement had previously divided property between the 
parents. The commentor believed that the rule penalizes parents 
for entering into property settlement agreements. For example, 
if a parent receives a larger share of property as an alterna­
tive to maintenance, when later determining child support, the 
guidelines assign a dollar value to the property. As a result, 
the parent may receive a smaller child support obligation, or 
pay a larger amount for support. 

RESPONSE: The CSED finds the reasoning for attributing income 
to assets sound. A parent may have little cash, but consider­
able assets. The child would benefit if those assets were sold 
and the proceeds invested. Permitting a parent to keep and use 
assets without restriction would give the parent an economic 
advantage, to the financial detriment of the child. The CSED 
finds no good reason for changing the policy or the rule. 

If the commentor is concerned that the distribution of marital 
property in a divorce would result in an inequitable support 
amount under the guidelines, he should apply for a variance 
under ARM 46.30.1543. Subsection (1) (a) of that rule provides 
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for a variance based on the equitable distribution of property. 
Subsection (1) (b) of that rule provides a similar variance for 
the tax consequences of property distribution. Subsection 
(1) (i) of that rule provides for the situation where the 
custodial parent and child have a continuing right to occupy the 
former family home. 

COMMENT: one commentor suggested that the rule for attributed 
income should not apply to assets such as vacation homes and 
recreational vehicles. The comMentor's reasoning was that the 
parent will probably share the use of the property with the 
child. According to the co~entor, the rule discourages the 
possession of assets which may benefit the child. 

RESPONSE: The CSEO finds that there is no reason to believe 
that recreational property will necessarily benefit the child. 
Even if it does so, the benefit is short-term at best. 
Meanwhile, the child's need for food, shel tar, clothing and 
education is ongoing and consistent. 

rRule IYJ ABM 46.30.1515 

COMHEIT: one commentor expressed concern that the provision of 
this rule which requires parents to present profit and loss 
sta~ts pre~red by a CPA ~ight be prohibitive tor low inco~e 
salt-employed parents. The commentor suggested that parents 
have the option of preparing and submitting profit and loss 
statements themselves, if the statements were siqned under oath 
as to the accuracy of the contents. In urging the CSED to aJIUind 
this rule, the commentor pointed out that there are many small 
businesses in Montana. In l!lany of those busines-s, the books 
are managed on the kitchen table by the parent or the parent's 
spouse. Requiring marginally profitable businesses to use 
expensive CPA services would tend to discourage those businesses 
when public policy should be encour.lqing them. At the very 
leaat, the co11111antor suggests, t:be guidelines shoiUd provide for 
a licensed accountant to prepare the stateaents, rather than a 
CPA. 

RE§PQNSE: The CSED finds the Coutant to have merit, and the 
rule is amended accordingly. Now, either an accountant or a CPA 
may prepare profit and loss statements. Also, parents and other 
persons such as the parent's spouse may prepare tbe profit and 
loss statement. When prepared by a parent or other person who 
is not a CPA or accountant, the accuracy of the statement must 
be certified under oath. 

COMM!MT: One commentQ~ suqgested inclusion of a clause which 
requires verification at non-cash benefits obtained by a parent. 

R~~POH~E: The CSED a~ees with the su99estion, and the rule is 
a~D.e.nc:l•d. acco~;<iinll~~. 
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rRule VJ ARM 46.30.1516 

COMMENT: One commentor expressed concern that the guidelines 
permit a parent to deduct retirement contributions from gross 
income only when they are mandatory. The guidelines do not 
permit similar deductions for voluntary retirement plans. The 
commentor argued that there should be no distinction between 
voluntary and mandatory plans. The commentor bases his 
contention on his perception that social security retirement 
benefits are inadequate. Therefore, public policy should 
encourage both voluntary and involuntary retirement plans. 

RESPONSE: The CSED considered the comment, and found that 
public policy encourages parents to save for retirement. The 
self support provisions of these guidelines is to permit parents 
and their prior and subsequent families to maintain at least a 
basic standard of living. Without a basic need allowance, the 
parent, his other children and other family members could have 
become dependent on public assistance. The CSED felt that the 
same policy considerations would apply to the concern raised by 
the commentor. 

The CSED amended the rule to allow deductions for voluntary as 
well as mandatory retirement contributions. However, the CSED 
did not want parents to use the amended rule to avoid or reduce 
their child support obligations by making large contributions 
towards retirement plans. To lessen this concern, the CSED put 
a cap of 6.5% on the amount of retirement contribution. This 
cap is the amount permitted under the state employees retirement 
plan. 

In discussing this issue, the CSED found that the guidelines did 
not provide for cases in which a parent cashes out his or her 
retirement plan. consequently, the CSED amended subsection 
(1) (a) of [Rule II] ARM 46.30.1508 to include pre-retirement 
distributions from retirement plans as part of gross income. 

COMMENT: One commentor suggested clarifying subsection (5) of 
this rule by changing the syntax. The commentor thought this 
section could be made clearer by moving the phrase, "unless the 
parent cannot reasonably remove himself or herself from the 
unprofitable situation" to a different part of the sentence. 

RESPONSE: The CSED agrees with the commentor and the section is 
amended accordingly. 

COMMENT: one commentor suggested the rule be amended to permit 
the parent paying support to take the IRS tax exemption for the 
children. 

RESPONSE: IRS and court-developed rules define when, and under 
what conditions, a parent may claim a tax exemption for 
dependents. The CSED does not have authority to change those 
rules. If the commentor is concerned that allocation of tax 
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exemptions may result in inequitable child support orders, (Rule 
XI(l) (j)] ARM 46.30.1534(1) (j) provides for a variance based on 
the allocation of dependent tax exemptions to the non-custodial 
parent. 

COMMENT: One commentor suggested that the guidelines give a 
part of the IRS tax credit for child care services to the parent 
paying support. 

RESPONSE: Under IRS regulations, only the parent with custody 
of the child can claim the child care credit. The CSEO does not 
have authority to change those regulations. However, the 
guidelines indirectly permit a non-custodial parent to share the 
credit. In such cases, the parent pays only a prorated shara of 
net child care expenses. Net child care expenses are defined in 
these guidelines as the actual costs minus the child care 
cradit. For example: the parents have equal income. Day care 
expenses are $100. Net child care expenses after the credit is 
$7 5. Instead of paying $50. oo for child care expenses, the 
noncustodial parent pays only $37.50 to the custodial parent as 
reimbursement for day care. The difference between $50 and 
$37.50 is the parent's share of the tax credit. 

fRule VIJ ARM 46.30.1520 

COMMENT: One co111111entor suggested that the first sentence in 
section (3) did not adequately convey the CSED's intent. The 
commentor suggested breaking the sentence into two new 
sentences. The conunentor suggested that the second sentence 
should expressly refer to subsections (a) and (b). 

RESPQHSE: The CSED agrees with the commentor and the rule is 
amended accordingly. 

(Rule VII] ARM 46.30.1521 

COMHENT: one commentor suggested adding an amendment to this 
rule which would create a pres'Ulllption that a person who is 
sharing living quarters with a parent also snares the parent's 
household expenses. 

RESPONSZ:: The CSED finds that there is sufficient reason to 
presume that a parson sharing living quarters is also sharing 
expenses. Subsection (2) (b) of this rule assumes, without 
expressly stating so, that persons with income who reside with 

'a pilrent are sharing household expenses. To clarify that this 
is in fact so, the CSED added a new section (2) spaeifieally 
st~ting the presumption, and renumbered the original section (2) 
and subsequent sections. 

The CSEO did not find support far the commentor's suggestion 
that the presumption should apply to ~ person sharing living 
q\larters, regardless at' income. The CSED finds that such a 
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definition would be too inclusive and would result in inequi­
ties. For example, if the parent was providing in-home care for 
an invalid or destitute sister. It would not be fair to presume 
that the sister is paying a share of the household expenses. 
Therefore, the CSED limited the presumption to only those 
persons residing with the parent who have actual income. 

COMMENT: One commentor disagreed with the rule establishing a 
self support reserve. In the commentor's view, the self support 
reserve places priority upon the subsistence requirements of the 
obligor parent, instead of on the subsistence needs of children. 
The commentor argued that adult parents are in a better position 
to insure their own subsistence needs, and children cannot and 
should not be required to assume this responsibility. 

RESPONSE: The CSED finds that the self support reserve is 
necessary so that the obligor parent can maintain sufficient 
living circumstances and continued employment. In the CSEO's 
experience, too much financial pressure on a parent can cause 
negative results. If, after paying a support obligation, 
sufficient resources are not available to maintain the obligor 
parent and his or her immediate household, the parent may become 
discouraged and discontinue employment. If a parent has left 
regular employment, the CSED's experience indicates that the 
parent's support obligation often becomes delinquent and 
difficult to collect. 

Requiring a parent to pay a high support obligation when the 
parent cannot meet his or her own needs may have another 
negative effect. If child support payments reduce net income 
below the level required to maintain the parent and his 
immediate household, the parent may have to apply for public 
assistance benefits. If this occurs, the support obligation may 
fall delinquent and both the parent and the child could become 
dependent on public assistance. Guidelines should not cause any 
person or child to become dependant on such programs. 

The CSED finds support for this rule in the Montana supreme 
Court case of In re the Marriage of Callahan, 233 Mont. 465, 762 
P.2d 205 (1988). The court directed the district courts, when 
determining a parent's ability to pay child support, to 
consider: "The parent's use of his funds to provide himself only 
with the bare necessities of life prior to providing support for 
his child." 

[Rule VIIIJ ARH 46,30.1522 

COMMENT: One co111111entor pointed out that the original guidelines 
tables contained a cost differential for teenage children. The 
cost differential permitted parents to meet the increased 
financial costs of maintaining teenage children. The new rule 
does not provide a similar cost differential, except as a 
variance under ARM 46.30.1543{1) (k). The commentor suggested 
adding a cost differential to the new rule. 
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RESPONSE: The new guidelines formula does take ineo consider­
ation the higher costs of teenage children. However, instead of 
specifying a cost differential, ehe new formula averages those 
costs over the entire minority or the child. Although costs are 
averaged, the CSEO recognizes that the needs of soma high school 
age children may be greater than contemplated by either set or 
guidelines. The CSEO, therefore, added sul:lsection ( 1) (k) to ARM 
46.30.1543, to allow a variance tor children aged 16 and 17. 

COMMENT: one commentor wondered whether this rule wss in 
conflict with [Rule IX] ARM 46.30.1532. The commentor argued 
that if "primary child support" included medical needs, the 
parent would pay twice tor the same medical needs under [Rule 
IX) ARM 46.30.1532. 

RESPONSE: This rule defines "primary child support" as 
including food, shelter, clothing and medical needs. These are 
the basic needs required to maintain a child at the poverty 
level. At this basic level, medical costs would include only 
simple needs such as band-aids, cold remedies, aspirin, and so 
forth. A family at this level cannot afford, without health 
insurance, medical expenses which call for a doctor's interven­
tion. That is why [Rule IX] ARM 46.30.1532 requires health 
insurance coverage whenever it is available. When coverage is 
not available, [Rule IX) ARM 46.30.1532 requires the non­
custodial parent to pay a share of the doctor's bills. 

The CSEO did not intend this rule to include the same level of 
medical care provided for in [Rule IX] ARM 46.30.1532. To avoid 
any further confusion that the rules refer the same need, the 
CSED removed the word "medical" from the rule. 

COMHEN'r: one commentor wondered whether the availability of 
Indian Health Services could substitute for the health insurance 
coverage provided tor in this rule. 

RESPONSE: The CSED finds that Indian Health services, medicaid 
and other similar public programs are not a substitute tor 
private health insurance. Public policy requires the primary 
support needs of children to be the responsibility of parents, 
not that of the taxpayers. Therefore, when they are financially 
able, parents should provide nece&sary health insurance coverage 
for their children. 

ABM 46.30.1525 

COJ:SMENT: One co-ntor pointed out a possibie error of omission 
in the proposed rule. The guidelines worksheet shows a 
provisiQn tor crediting the parent who pays the supplemental 
needs. However, the rule does not sugqest that such a credit is 
possible. [Rule IX] ARM 46.30.1534 provides similar credit for 
the parent who pays insurance premiums. The worksheet lists a 
credit for insurance premiums toqether with lines for the 
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supplemental needs credit. It appears that the rule intended a 
credit which was somehow omitted. 

RESPONSE: The commentor is correct. There was an error of 
omission. The CSED amended the rule accordingly. 

CRule IXJ ABM 46.30.1532 

CQMMENT: This rule provides for dividing medical bills which 
are not covered by insurance between parents. One commentor 
pointed out that there is no procedure, except contempt, to 
enforce the apportionment order when the non-custodial parent 
fails to pay his or her share of the medical bill. When the 
non-custodial parent fails to properly pay, there is a risk that 
the bills will go unpaid. When bills go unpaid, the child may 
have to do without eyeglasses, dental work, sports physicals and 
other future medical needs. 

RESPONSE: The CSED agrees that no remedy exists, except in 
district court, to enforce the apportionment order when one of 
the parents fails to pay. However, it is beyond the CSED's 
rulemaking authority and the purpose of these guidelines to 
create a new administrative remedy. Legislation might be 
necessary. 

COMMENT: one commentor described a problem which can occur when 
low 1ncome parents must pay health insurance premiums in 
addition to child support. The commentor gave the example of a 
non-custodial parent with a support order of $300 per month. 
That parent was also ordered to provide insurance. The 
insurance premium was $160 per month. The parent had a net 
monthly income of $850. The custodial parent's net income was 
nearly double that of the non-custodial parent. The commentor 
believed that the combined child support and health insurance 
obligations unfairly and unnecessarily burdened the low income 
parent. Another commentor suggested that parents share the 
cost of insurance premiums in proportion to their incomes. 

RESPONSE: Under this rule, one parent does not bear the entire 
burden of health insurance costs. Premiums are, in effect, 
prorated between the parents. Although the facts given in the 
first commentor's example are sketchy, the custodial parent 
would pay the largest share of the $160 premium because that 
parent has the largest income. The rule provides that the 
parent who actually pays the premiu• is to have a credit for the 
amount of the payment against the primary child support need. 

With reference to the first commentor' s example, the non­
custodial parent has income of $850. The custodial parent's 
income is nearly double. Assume that it is $1,600. If so, the 
non-custodial parent's share of the $160 health insurance 
premium is $56.00. This parent's total obligation is $356 ($300 
child support plus $56 premium). The non-custodial parent then 
receives a credit for the $160 premium. After deducting the 
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credit, this parent pays $196 to the non-custodial parent, 
instead of $300. 

fRyle XIl ABM 46.)0.1534 

COMMENT: One commentor suggested amendment of this rule to 
include a definition tor ''standard of living" as it relates to 
SOLA. 

RESPONSE: The purpose ot SOLA is to maintain a child at the 
standard of living which the child would enjoy if the child were 
living with the parents in an intact household. However, aa 
pointed out by the commentor, the term "standard of living" is 
not defined in the guidelines. TO add clarity, and to avoid any 
possibility of ambiguity, the CSED adopted the commentor's 
suggestion. Rather than amend this rule, the CSED added the 
definition to [Rule I] ARM 46.30.1502, the general definitions 
rule. 

CQMHENT: Several commentors argued that SOLA would result in 
child support orders that were too high. They believed that 
SOLA would result in increased litigation. 

RESPONSE: The old guidelines table did not go beyond combined 
parental income levels of $39,500. For larger incomes, old ARM 
40.30.1543(2) provided that a minimum support order is calcu­
lated at the $39,500 percentage. The minimum support order was 
then to be supplemented out of any parental income higher tnan 
$39,500. The a~unt of the supplement was to be determined by 
the court on a case by case basis. See, for example, In re the 
Marriage of Sacrx, _____ Mont. _____ , _____ P.2d _____ , 40 St. 
Rep. 452 (1992). 

Because of the old guidelines limitations, every case with 
income more than $39,500 was a potential case for litigation. 
on the other hand, the new guidelines make provisions for high 
income situations. Therefore, the CSED does not agree that the 
new guidelines will increase litigation over the litigation 
necessary under the old guidelines. 

The CSEO finds that the addition of SOLA does not result in 
support orders which are too high. Under the old guidelines, a 
parent with combined annual income at, but not more than, 
$39,500 paid monthly child support of $447 for one child under 
the age of 12, and $553 per ~onth for a child 12 and older. 
Under the new guidelines, the same parent pays $526 no matter 
the age of the child. After aver"'ging the age adjustments, 
there is only a $26 monthly difference between the new guide­
lines and the old guidelines. Under the Washington state 
guidelines, the same parent would pay from $701 to $866 per 
month. 

The CSED cannot determine if the differences between the old and 
new guideli~es will continue to be insignificant at coabined 
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annual income levels greater than $39,500. This is because it 
was necessary to determine high income cases on a case by case 
basis under the old guidelines. However, the Washington 
guidelines set child support for incomes of $84,000 at $1314 to 
$1624 per month. By contrast, under the Montana SOLA provi­
sions, child support would be $1045 per month. 

A recent article in the family Law Quart~rly1 noted the same 
concerns in Illinois as those expressed by the commentors. 
Guidelines in that state apply a flat percentage to the non­
custodial parent's income. For one child, the amount is 20 
percent. Thus, in Illinois, a parent with $84,000 annual income 
would pay $1,400 per month. In addressing concerns similar to 
those raised by the commentors, the article replies: 

Although many Illinois attorneys thought the guide­
lines produced a "windfall" for custodial mothers in 
upper-income families, we found no significant 
difference in pre- and post guidelines awards in these 
families. 

The article concluded that high income families, because of 
their resources, had greater opportunity for bargaining and 
asset trading both before and after guidelines. The only major 
impact noted on high income families was that guidelines reduced 
case processing time. The CSED finds that Montana is not likely 
to be different from Illinois in this respect. 

COMMENT: Two commentors argued that SOLA was not fair to 
fathers. They believed that fathers should not have to pay any 
more than needed to support a child at the basic needs level. 

RESPONSE: The CSED finds no merit in the commentors arguments. 
A child's basic need under the guidelines is equivalent to 
living at the poverty level. Without SOLA, a child may never 
live above the bare subsistence level, even though the non­
custodial parent can afford to pay more support. If the 
custodial parent has enough income to raise the child's standard 
of living above the poverty level, the burden of support rests 
primarily on the custodial parent instead of on both parents. 
This is unfair to the child and to the custodial parent. 

In an intact family, a child benefits from the income of both 
parents. The parents do not limit their children to a subsis­
tence level standard of living. The CSED finds no reason why 
this practice should be different merely because the parents 
divorce. The CSED finds support in MCA section 40-4-204(2) (c). 
That section shows legislative intent to maintain children, 
where possible, at the pre-divorce standard of living. 

1Family Law Quarterly, Vol, XXV #J, Fall, 1991, Impact of 
Child Support Guidelines on Award Adequacy. Award Variability and 
Case Processing Efficiency. 
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(Rule XIIJ ARM 46.30.1535 

COMMENT: Two commentors took exception to that part or section 
(2) which uses the phrase "in the usual case or sole custody.w 
They felt that the phrase was contrary to the statutory 
preference for joint custody. 

RESPONSE: MCA Section 40-4-222 creates a preference !or joint 
custody. That section, however, does not distinguish between 
joint legal custody and joint physical cuatody. In the 
thousands of decrees with which the CSEO has had experience, the 
bulk of the joint custody cases are joint legal custody where 
one parent has primary residential care of the children with the 
other parent having normal visitation. For purposes or the 
guidelines, the most common joint custody case is the same as 
sole custody. When joint legal custody is combined with sole 
physical custody, they are the "usual" case referred to in 
section (2). 

Because the term "joint custody" can be misleading, the 
guidelines call cases in which there is a true sharing of 
physical custody "shared physical custody." However, the CSED 
deleted the term "usual" cases, and amended section (2) to 
include both sole custody and joint legal custody cases in which 
one parent has primary physical custody. 

COMMENT: One commentor believed that the extended visitation; 
shared physical custody provision in subsection (5)(a) did not 
consider fathers who maintain a room for their children. He 
suggested an amendment to the rule based on what he called the 
"Espenshade Factor." This factor gives a financial adjustment 
to the father for shared physical custody of the child. The 
commentor offered the fallowing formula: 

MONTANA JOINT PHYSICAL CUSTODY 
COMPUTATION FORMULA 

EF Espenshade Factor) = 1.35 

GA Gross Alnount = N X EF 

N ~ Need 
PC Payor Contribution 

PP Payor's. \ 

PS Payor's Share 

RC ~ Receiver's contribution 

RP • Receiver's l 

RS ~ Receiver's share 

TG - Time Child is Gone 
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I FORMULAE: 

IGA X pp X TG PC 

IGA X RP X TG RC 

!PC - RC SUPPORT AWARD 

RESP9NSE: Colorado, Washington and Idaho guidelines all include 
provlSlons for shared custody adjustments similar to the formula 
submitted by the commentor. Those provisions all calculate a 
hypothetical amount of support !or the time the children are 
with one parent and a second hypothetical amount for the time 
they are with the other parent. The difference between the two 
hypothetical amounts is the amount payable by one parent to the 
other for child support. 

According to Thomas Espenshade2 , overall costs of raising 
children increase by 35 percent in shared physical custody 
cases. Colorado and Washington adjust for the Espenshade factor 
by adding a shared custody premium to the amount determined 
under the guidelines for sole custody. Those guidelines then 
apportioned support between the parents based on the amount of 
time each parent has the child. subtracting the lesser portion 
from the greater gives the amount of the adjusted support order. 

At first glance, the "apportionment and offset" formula proposed 
by the commentor and used in Colorado and washington, appears to 
be fair and reasonable. However, a closer examination does not 
support the initial impression. In most cases, application of 
the formula would have a disproportionately negative effect on 
the primary custodian's household. 

2Thomas J. Espenshade, Investing in Children: New Estimates of 
Parental Expenditures, Urban Institute Press, Washington, 1984. 
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For example: the primary custodian earns $800 net per ~nt~ ~nd 
the non-primary custodian's monthly earnings are $1200. 1here 
is one child. Under the new guidelines, in a sole custody case, 
the secondary custodian pays $17 6 !or child support. After 
receiving support payments, the child and primary custOdian are 
living at 132 percent of the federal poverty index level. The 
secondary custodian's standard of living is at 185 per~ent of 
the federal poverty index level. 

Now assume that the same parties share physical custody, and the 
secondary custodian has the child 40 percent of the time. After 
calculating the apportionment and offaet formula, the secondary 
custodian pays $72 for support. This drastically reduces the 
standard of living of the child and primary custodian to J.l7 
percent of the federal poverty index level. At the san~e time, 
the secondary custodian's standard of living increases to 204 
percent of the federal poverty index level. 

Just because the secondary custodian has the child for 35 days 
per year more than the normal ll.O day visit,,tion period, child 
support is reduced 41 percent, from $176 to $72. When a child 
spends more time in the other home, tl1e Pi.',tmary custodian can 
expect some costs savings, ospecially for foon. However, most 
of the primary custodian's expenses cant.i.nue at the same level 
as when the child is j,n the home. C:on;.equently, a 41 p<!rcoent 
reduction of the child support is out of proportion tc• t.he c"''"t 
savings which the primary household can expect. 

The "apportionment and offset" formula gives a credit to the 
secondary custodian. The practical effect of this credit is to 
substantially reduce the standard of living in the primary 
custodian's household. The primary reason is that the secondary 
custodian gets a credit for every minute spent with t,he child. 
This credit includes 110 normal visitation, days for which a 
parent in sole custody cases gets no credit. Thus, by having 
the child for even a short period over the threshold of 30 
percent (110 days) normal visitation, the secondary parent gets 
relief from paying support and also receives offsetting support 
from the primary custodian. The forlllUla puts the burden of 
shared physical custody almost entirely on the primary 
custodian. 

The CSED understands that sollle accollllllodation is proper for 
shared phyaical custody cases. To this end, the proposed new 
guidelines contained a "pe:r;cent~e reduction" method for 
adjusting support in shared physical custody cases. The CSED 
finds that tne proposed method did not result in enough of an 
adjustment. Th'\1 "apportiorunant and offset" formula, as proposed 
by the co~ntor, is too much of an adjust~ent. To provide a 
middle ground bet~en the two, tha. CSED developed a comproMise 
appr~ using the "percentaqe reduction" method but creating 
significantly more relief for the secondary custodian than did 
the original method. The compromise approach has a far less 
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harsh impact on the primary custodial household than would the 
"apportionment and offset" method. 

The compromise approach gives a 1 percent reduction in the 
support level for each additional day over the 30 percent 
visitation threshold. For example, the parent who cares for the 
child 40% of the time provides 146 days per year of care, or 36 
days above the 30 percent/110 day threshold. Those 36 addi­
tional days will result in a 36 percent reduction of the support 
amount. Under the earlier example, the non-primary custodian 
pays $176 when there is normal visitation. Under the amended 
"apportionment and offset" formula the support payment changes 
to $72. By contrast, under the compromise approach the payment 
is $112.64. This is a less harsh reduction in the standard of 
living from 132 percent of the federal poverty index level to 
123 percent. These results are better than the "apportionment 
and offset" formula's 117 percent of the federal poverty index 
level. 

In analyzing the "apportionment and offset" formula and in 
developing the compromise method, the CSED became aware of 
another problem. It is to children's advantage to encourage 
shared physical custody. However, in low income cases, a shared 
physical custody adjustment may have the negative effect of 
lowering the child's standard of living below the poverty level, 
due to the higher costs of shared physical custody. The child 
may then become dependent on AFDC and other public assistance 
programs. This effect puts into conflict two strong public 
policies; one which encourages shared physical custody, and the 
other which discourages families from becoming dependent on 
public assistance. Therefore, in developing the compromise 
method, the CSED put a cap on the percentage reduction method. 
A reduction is allowed in shared physical custody cases only 
when it does not have the effect of reducing the child's 
standard of living below the federal poverty index level. 

COMMENT: One cmnmentor noted that he shared physical custody of 
his two children on a 50/50 basis. The commentor did not 
believe that the 20% credit given under section (4) was an 
adequate adjustment to the support amount. 

RESPONSE: In response to the preceding comment, the CSED 
amended this section. As amended, the commentor will have a 72% 
credit compared to 20% under the proposed new rule. 

COMMENT: one commentor suggested that the guidelines should 
consider the number of dinner meals a parent provides to 
determine when shared physical custody occurs. That is, the 
commentor suggested that a parent who provides a majority of a 
child's dinner meals should get a credit for the majority of 
shared physical custody. 

RESPONSE: The CSED finds 
questions than it answered. 

that this suggestion raised more 
For example, what would happen when 
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one parent was expected to provide the dinner meal, but instead 
the other parent provided the meal? What would happen if the 
children ate at a friends home? Further, a credit based on 
meals could lead some parents to manipulate visitation sche4ules 
around meal times. Enforcement would be difficult. Each paX"ent 
would need to keep logs as to which parent provided which meal 
on each day. The CSED, therefore, declines to amend the rule in 
accordance with the suggestion. 

CQ~EHT: Two commantors asked questions about how to define a 
"day" for puX"poses of the guidelines. It is necasHry to 
determine how many days the child is in the physical cu•tody of 
each parent in order to apply the JO percent threshold in 
section (5). one of the commentors used an example to illus­
trate a problem with the present wording. If the non-custodial 
parent picked the child up for visitation on Friday evening and 
returned the child on Sunday evening. The parent had physical 
control of the child for a 48 hour period. However, if the rule 
defines a "day" as a full day and night tbe parent would get 
credit for only one day of visitation. 

RESPONSE: The CSEO ag:J;"ees with the ccmmentors that the word 
"day" needs further definition. The csED amended the rule to 
p:J;"ovide such a definition. When determining shaX"ed physical 
custody, a day is defined as being when a parent has physical 
control of a child tor the most of a 24 hour calendar day, In 
the example given by the commentor, the parent would receive 
cX"edit for both Saturday and Sunday but not for Friday. The 
parent only had the child for a small part of that day. 

(Rule XI!ll ABM 46.30.1538 

COMKENT: one collllllentor objected to subsection (1) (a) which 
permits the court or hearing officer to set a ze:J;"o support oX"der 
for very low income paX"ents. The COllllaentor claimed that all 
parents should pay support. As an example, the co~tor 
referred to the Colorado guidelin- which set a $50 11tinillllla. 
support o:J;"der in all cases. 

RE$PQNSE: The old guidelines contained a provision suggesting 
a $50 minimum support order. The problem was that the district 
courts would nat uphold this provision. The CSED experience¢ 
several cases statewide in which the $50 minimum suppQX"t order 
was reversed by the court. In one case, the obligor parent had 
monthly inc0111e of only $350. The parent resided in a ruri!l.l area 
with no other empl.oyment available, so that imputation of 
additional income was. not appropriate. 'l'he dist+ict court held 
th-at it would be unjust to require. tha parent to ~y child 
support of $50 per month out ot a $350 ~thly income. Under 
the new guidelines this ~rent would pay a more reasonable $14 
instead of $50. A ~~o ~qyment is proper only when the parent's 
monthly inc0111e falls below $184. The CSED agrees with the 
district courts. Requiring a person ~ith income of less than 
$184 to pay $50 for support is not just or re.sonable. 
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(Rule XIVJ 

COMMENT: Several commentors praised the intent of this rule, 
but found that it was unworkable. They pointed out that there 
are many ways to vary from the guidelines. Some of the 
variances are child specific, such a long distance visitation. 
There are also several supplements to the basic child support 
need which are also child specific. In cases in which the 
parents have more than one child, the variances and supplements 
may apply to one or more but not to all the children. For 
example, one child may need extra medical and day care. A 
second child needs special education. A third child needs day 
care and special shoes. A variance for long distance visitation 
applies to two of the three children. Another variance for 
extended visitation applies to two children but not the same two 
as the visitation variation. There are many possible combina­
tions of supplemental support and variances which may apply. 
Any of the variances may cease before the child emancipates. 
One of the children may die or emancipate early, which would end 
the variance or supplement. To follow the rule, the court would 
need to fashion a support order for each child and for each 
possible combination of children, supplements and variances. 
The commentors believed this to be an unreasonable requirement. 

RESPONSE: After considerable deliberation and experimentation 
with various options, the CSED came to the same conclusion as 
did the commentors. Consequently, the entire rule has been 
removed from the guidelines. 

IRule XYIJ AFM 46.30.1542 

COMMENT: One commentor pointed out that this rule does not 
address lump sum payments of social security benefits. After 
making application for benefits, it may take eighteen months or 
longer for the parent to receive those benefits. The commentor 
urged that the guidelines should treat lUIIIP SUlll payments as 
payment of arrearages by the parent. According to the 
commentor, to do otherwise would have the effect of making the 
parent contribute more child support than would be required 
under the support order. 

RESPONSE: The CSED agrees that the rule should have provisions 
for lump sum payments, to alert parents and their attorneys to 
consider lump sum problems. When there is a possibility of a 
lump sum payment from social security, the order would have to 
address the lump sum before credit would be proper. Under the 
case of In re the Marriage of Durbin, ___ Mont. ___ , 823 
P.2d 243, 48 st. Rep. 1142 (1991), credit tor social security 
benefits paid to the child as a result of the parent's disabil­
ity is not automatic. credit can only be given as part of the 
establishment or modification ot a support order and then credit 
can only be prospective. The CSED amended the rule accordingly. 

~ontana Admi~istrative Reg~sts~ 14-7/30(92 
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ARM 46,30.1543 

COMMENT: One commentor suggested it would be helpful to have 
more specific directions in this rule on how to estimate or 
calculate the value of the several listed variances. The 
commentor suggested that lack of specificity would have the 
effect of giving too much discretion to attorneys, judges and 
hearing officers in setting support amounts. 

R:CSPQNSi: The CSED has tried tor several y.ars to develop 
internal guides and policies for use by its own caseworkers in 
handling special circumstances. Because of the almost infinite 
number of possibilities associated with each variance, the CSED 
has been unable to develop any practical guide. Should the CSED 
successfully develop a useful and practical guide, or should 
others suggest such a guide, the CSED will consider incorporat­
ing it as part of future guidelines. 

CQMMENT: One of the purposes of guidelines is to maintain a 
Child's standard of living at a level coDtlllensurate with the 
parents' income. Nevertheless, one co.mentor gave the example 
of a family which, before the divorce, had lived a frugal 
lifestyle well below the level expected from parental income. 
The family eXpected that same frugal lifestyle would continue 
after the divorce, as was the norm for that particular family. 
The commentor argued that if the parents were ordered to pay the 
amount of support determined under the guidelines, the result 
would have been a more luxurious life~tyle for the child than 
had been the normal before the divorce. 

Another co-entor took a different approach. The commentor gave 
the example of a family which maintained a pre-divorce standard 
of living for the child higher than would have been expected 
from parental income. Restricting that child to the amount of 
support determined under the guidelines would have resulted in 
depriving the child of the lifestyle which had been normal 
before the divorce. 

RESPONSE: The CSEO recognizes that lifestyles ara not always 
dependent upon inco- levels. Therefore, the CSEO amended this 
rule to allow variances which would take lifestyles into 
c:onsider~tion. 

CQMMENT: SUbsection (l) (e) required consideration of the fixed 
costs only of the custodial parent. Two commentors felt this 
provisio~ could undermine any possibility of frequent contact 
betw•~ the child and both par&nt!l. By igm:~rinq the non­
CU!iP.~odial parent's visitation expenses, frequ•nt and continuing 
contact with that parent may have been inhibited. The 
Qo-.entors suggested that the guidelines should encourage 
visitation and shared physical custody. 

RESfONS~: The CSEO agrees that fixed costs are not solely the 
concern of the custodial parent. The non-custodial parent may 
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also incur fixed costs related to visitation. To lessen any 
distinction between fixed costs of a custodial parent versus 
those of the non-custodial parent, the CSEO omitted the 
reference to the custodial parent. Child related fixed costs, 
wherever they occur, are now a proper consideration for both 
parents. 

COKMENT: One parent objected to that part of subsection (1) (a) 
which refers to "30 or more consecutive days." The col1llllentor 
pointed out that it is rare for one parent to have a child 30 
consecutive days without the other parent having visitation 
rights. Therefore, this provision had minimal application. 

RESPONSE: The CSED agrees with the commentor's analysis. The 
CSED amended the subsection to provide for visitation by the 
other parent in determining the 30 day period. 

Rule Reviewer 

Certified to the Secretary of State ----~J~u~l~Z~O~---------' 1992. 
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~ Of FVNCTIONS OF ADMINISTRATIVE COPE COMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Collllllittee. welcoures comments" from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the co~itt .. 's attention any 

difficulties with the existing or proposed rules. Th• address 

is Room 138, Montana state capitol, Helena, Man~na 59620. 

Montana Administrative Re~ister 14-7/30/92 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana fARML is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMAftl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of tbe Administrative Rules of Montana IABMl: 

Known 
Subject 
Matter 

statute 
Number and 
Deparbaent 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montan4 A~inistrativa Register 14-7/30/92 
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ACCUMOLA'l'IVE TABLE 

The Administ~ative Rules of Montana (ARK) is a compilation of 
existing permanent rules of those executive aqencies which have 
been designated by the Montana Administ~ative Procedure Act for 
inclusion in the ARM. The ARM is updated t~ough 
Ma~ch 31, 1992. This table includes those ~ules adopted du~ing 
the period April 1, 1992 through June 30, 1992 and any proposed 
rule action that is pending dUrinq the past 6 110nth period. (A 
notice of adoption 111ust be publish.-cl within 6 months of the 
published notice of the propoMid J:Ule. ) This table does not, 
however, include the contents of this isiiWI of the Montana 
Administrative Reqister (MAR). 

To b4l current on p-ropoaed and. adopted rulemaking, it is 
nec...ary tQ check the ARM updated through Jllarch 31, 1992, this 
tabla and the table of contents of this is.ue of the MAR. 

This table indicates the department na-, title nUJIIber, rule 
nwabers in ascending order, catdlpbra- or the subject -ttar of 
tha rule and tbe page number at whicn the action is published in 
the 1991 and 199-2 Montana Administrative Reo;isters. 

ADMIRXSTRATION. pepartment gf. Title 2 

2.21.619 
2.21.803 
2.21.908 

and other rulea - Holidays, p. 351, 1004 
and other rule - Sick Laave FUnd, p. 353, 1005 
and other rules - Disability and Maternity Leave -
Sick Leave - Parental Laa.ve for State Employees, 
p. 827 

2.21.5007 Raduc:tion in No~k Force, p. 719 
2.21.6607 and other rule& - RAcord Keeping, p. 2~16, 1232 
(Public Employe-• Rati:r..-t Board) 
I-III Annual Retir~t Benefit Adjusaents for Montana 

2.43.404 

2.43.431 

Residents, p. 1888, 2402 
and. other rul.as - PUrchasinq service credits -
Election of coverage Under New PERS Disability 
Retireaent Provisiona - calcul.ation of Payaent of 
Suppl~l Retir~t Benoafitll for Retired 
MUnicipal. Police Officers, p. 1604, 2216, 35 
PUrchase of Military Service in the Sheriffs' 
Retir.-ent Syst .. , p. 466, 1132 

(T-c:Mrs' Retir..ant Board) 
I.-II Eliqibility and Calculation of Annual Benefit 

Adjustments, p. 2238, 129 
and other rules - crediting Military Service -
Payaent of Benefita at D~th - Payment of Child's 
Benatit - Bonuses aa compensation -Correcting Errors 
on wages Not Reported, p. 1770, 2596 
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(State Compensation Mutual Insu~ance Fund) 
I and other rules - Construction Industry Premium 

credit Prograa - Classifications and Establishlllent of 
Premium Rates, p. 257, 907 

I-XVII organization of the state Fund - Public Participation 
- Board Meetings - Establishment of Premium Rates, 
p. 2521, 300, 907 

I-XVII Emergency Adoption - O~ganization of the State FUnd -
Public Participation - Boa~d Meetings - Establishment 
of Premium Rates, p. 2403, 2598 

AGRICULTURE. pepartment of. Titla 4 

I-III 

4.5.109 

Impo~tation of Purple Loosastrife and Wand 
Looaestrifa and Hybrids The~eof Into Montana, 
p. 2535, 199 
and other rule Reporting P~ocedures Fiald 
Evaluations - council Appointaents far the Noxious 
Weed Trust Fund, p. 1440 

STATE AUPITOR. Title 6 

I-III 

I-XII 
6.10.121 

Rules Imple-nting the S.cond Tie~ of the Lilllited 
Offering Exemption, p. 354, 1006 
and other rules - crop Insurance, p. 1775, 130 
Registration and Exillllination -- Securities Salesman, 
Investment Adviser Representatives, Broker-Dealers, 
and Investment Advisers, p. 2537 

COMKERCE. Deportment of. Title 8 

(Board of 
I 

Alternative Health Care) 

I-IX 

(Board of 
8.6.407 
(Board of 
8,8.3103 

(Board of 
I 
8.16.401 
8.16.405 
8.17.403 

8.17.501 
8.17.808 

14-7/30/92 

Licensing by Ex&. for MidWives, p. 1282 
Hew Rules Pertaining to the Practice of Alternative 
Health Care, p. 105, 555 

Architects) 
Exaainations, p. 72~, 1468 

Athletics) 
and other rule• - Point syatea - Scoring - Nwlber and 
Duration of Rounds - Mouthpieces, p. 1891, 2599 

Dentistry) 
Manag..ant of Infectioua Naates, p. 1617, 200 
and ather rules- Practice of Dentistry, p. 943, 2415 
and other rules - Pee Schedule, p. 2182, 36 
and other rules - Practice of Denturitry, p. 937, 
2424 
Fee Schedule, p. 725, 1469 
and other rule - Prior Referral for Partial Denturas 
- Insert Immediots oenturea, p. 723, 1177 
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(Board of 
8,20.401 

(Board of 
8.:22.601 

8.22.710 

(Boar.S of 
8.24.409 
(Board of 
8.28.402 

(Board of 
8.30.408 

(Board of 
8.32.301 

(Board of 
8.34.406 

(Board of 
I 
(Boal:'d of 
I 
8.39.502 

(Board of 
8.40.404 

8.40.404 

(Board of 
I-III 
8.42.403 
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Hearing Aid Dispensers) 
and other rules - Traineeahip Requirements - Fees -
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational Requir-nts - Notification -
Definitions - Forms of Bills of Sale - contracts and 
Purchase Aqreaments - Inactive status, p. 1284 

Horse Racing) 
and other rules General Provisions Racing 
secretary - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakaqa, 
Minus Pools and Comaisaions, p. 1077 
and other rules - Trainers - General R.quiremants -
Exacta Betting - Requirements of Licensee - Pick (W) 
Waqerinq, p. 1786, 315 

Landscape Architects) 
Fee Schedule, p. 265, 912 

Medical ExaJIIiners) 
and other rules - Definitions - Applications - Fees 
and Ren.wals - Reactivation of !nactive or Inactive 
Retired Licenses - Verifications - Fees, p. 356 

Morticians) 
and other rule - Inspections - sanitary Stand~ds -
Preparation Ro~, p. 2184, 136 

Nursing) 
and other rules - Specialty Areas of Nursing -
Substantive RUles - Disciplinary Actions - Board 
Organization - Approval of Schools - Standards for 
Montana Schools of Profe .. ional NUrsing - standards 
for Montana Schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nursas • 
Assistance Prograa, p. 1791, 2435 

Nursinq Ho- Administrators.) 
and other rules - Nursing Home Adlainistrators, 
p. 1619, 2446 

O<:cupational 'l'barapist.s) 
Therapeutic Devices, p. 1, 1008 

Outfitters) 
Sa:fety Provisions, p. 2.539, 4.39 
and other rules Li~ Qualifications 
Applications - Renewals Trans~er of Licenaa, 
p. 1292 

Philni&Cy) 
and other rules - Fee Schedule - Wholesale lli:Ug 
Distributors Licensing, p. 1178 
and other rules - Fees - Pharmacy Technicians, 
p. 267, 831 

Physical Therapy Examiners) 
Usa of Topical Medications, p. 174, 789 
Fees, p. 1817, 2450 
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(Board of 
8.50.424 

(Board of 
I-III 
(Board of 
8.54.402 

8.54.904 

(Board of 
8.56.608 
(Board of 
8.57.406 

(Board of 
I-XXII 
(Board of 
8.60.406 

(Board of 
8.62.402 

(Board of 
8.63.501 

8.63.501 

8.63.519 
(Builciinq 
8.70.101 
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Private Security Patrol Officers and Investigators) 
and other rules Temporary Employment without 
Identification - Type of Sidearm - Requlations of 
Uniform, p. 178, 1236 

Psychologists) 
Continuing Education Requirements, p. 2541, 558 

Public Accountants) 
and other rules Examinations Education 
Requirements - Fees, p. 1184 
and other rules Reports Alternatives and 
Exemptions - Reviews and Enforcamant, p. 1191 

Radiologic Technologists) 
Renewals, p. 180, 792 

Real Estate Appraisers) 
and other rules - Course Requira-nts - Fees -
Complaint Process Reciprocity Licanse and 
Certificate Upgrade and Downgrade, p. 1082 

Respiratory Care Practitioners) 
Respiratory care Practitioners, p. 272, 913 

Sanitarians) 
and other rules Employment Responsibilities 
Registration Certificates - Renewals and Fees 
Continuing Education Sanitarian-In-Training 
Environmental sanitation, p. 360 

Speech-Lanquage Pathologists and Audiologists) 
and other rules Definitions supervisor 
Responsibility - Schedule of Supervision - Non­
Allowable FUnctions of Speech Aides - FUnctions of 
Audiology Aides, p. 1295 

Passenger Tramway Safety) 
and other rule Adoption of AMSI Standard 
Registration of~. Relocated or Major Modifications 
of Tramways, p. 2323, 202 
and other rule - ANSI Standard - F- and Assessment 
Schedule, p. 577 
Fee and Asses..._t Schedule, p. 182, 793 

Codes Bureau) 
and other rules - Incorporation by Reference at Codes 
and Standards, p. 111, 1133, 1351 

(Financial 
8.80.301 
8.80.307 

Division) 
Consumer Loan Licensees - Advertising, p. 2186, 137 
Dollar Amounts to Wbich CQn&UJIIer Loan Rates Are to be 
Applied, p. 968, 1353 

(Board of 
8.86.301 
8.86.301 

8.86.301 
(Board of 
8.91.101 

14-7/30/92 

Milk Control) 
Pricinq Rules - Class I Wholesale Prices, p. 1194 
and other rules - Class I Wholesale Prices - Quota 
~las, p. 3, 563 
Producer Prices - Quota Rules, p. 1894, ~600 

County Printing) 
and other rule - Organization of the Board - Official 
Publications and Leqal Advertisinq, p. 184, 1012 
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(Local Government Assistance Division) 
I Administration of the 1992 Federal Co-unity 

Development Block Grant 
Proqram, p. 14, 440 

8.94.4001 and other rules - Implementation ot the State Single 
Audit Act - Criteria for the Selection of an 
Independent Accountant/Auditor criteria tor 
Executing a Contract with an Independent Accountant/ 
Auditor- Audit and Reporting Standards, p. 727, 1354 

(Board of Inv .. tments) 
8.97.1301 and other rules - De:l!initiona Rlflated to General 

Require-nts for All Invut-nts in Mortgage• and 
t.oans - Requir81118nta for All Residential, Colllllercial, 
MUlti-Family, Federally Guaranteed Leana - Economic 
Develo~nt Linked Deposit Pr~a=s, p. 772, 1379, 38 

8.97.1410 and other rules - camaercial and Multi-Family L4an 
Programs - General Require-nts - Terms and Loan 
Limits - otferinq ctu.c::lcliat - Invest111ent Policy, 
Criteria and Preferences Inter-t - Incentive to 
Financial Institution tor Baall Business Loan 
Participation, p. 2546, 1014, 1470 

(Business Development Division) 
I-II Definitions - Certification of Xicrobusiness 

Oave1opment corporation&, p. 1898, 2451 
I-XI Development Loans to Microbusin-a Development 

COrporations -Loans to Microbuainesses, p. 2188, 42 
(Montana Board of Science and Technology Development) 
8 .1.22. 604 Application Procedure& for a Sa.d Capital Technology 

Loan - Board Action, p. 119, 918 
8.122. 607 and other rul- - Application Procedures for a 

Research and. oevaloJment Project Loom - Medical 
Re~ch Facility Projects- Re-arch and Development 
Lo.na Made by Montana Board or Science and Technology 
Development, p. 1632, 2603 

EPQCATXON. Title 10 

(Su~rintendant of PUblic Instruction) 
I-XII Foundation Payments, p. 2373, 215 
I-V Bud;at ~ts, p. 2377, 222 
I-VII K-12 Districts, p. 2366, 226 
10.7.103 and other rul .. - Pupil Transportation, p. 2325, 203 
10.10.301 and. ot.ber rules - Reqular and Special Education 

Tuition, p. 832, 1365 
10.10.301 and other rules - Special Accounting Practices, 

p. 2334, 209, 1238 
10.16.1108 and other rules Special Education co=p~aint 

Procedures, p. 1442 
10.16.1314 P'oraula for Special Education TUition Rates, p. 2551, 

211 
10.16.1705 Supervisors of Special Education Teachers, p. 1970, 

2550, 1360 
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10.16.2101 Spacial Education &udqats, p. 2555, 213 
10.20.101 and other rules - Averaqe Nlllllber Belonging (ANB), 

p. 2342, 214 
10.20.202 Foundation Payments, p. 1447 
10.21.101 and other rules- Guaranteed Tax Base (GTB), p. 2346, 

217 
10.22.101 and other rules - Spending and Reserve Limits, 

p. 2354. 219 
10.22.104 Spending and Reserve Limits, p. 1449 
10.23.101 and other rules - Permissive and Voted Amounts -

10.44.102 
(Board of 
10.51.104 

10.55.601 
10.55.601 
10.55.703 

School Levies, p. 2361, 224 
and other rules - vo-Ed Weiqhted Cost FUnding, p. 970 

Public Education) 
and other rule - Responsibility Assigned by statute -
Board staff, p. 1451 
Accred.itation Standards: Procedures, p. 839, 1471 
Accreditation Standards: Procedures, p. 1383, 43 
and other rules Certification and Outies of 
Buildinq Level Adainistrators Adainistrativa 
Personnel, p. 280, 1137 

10.56.101 Student Aases .. ent, p. 975, 1472 
10.57. 102 and other rules - Teacher Certification - Renewal 

Requirements, p. 2194, 230, 794 
10.57.208 and other rulea- Teacher Certification- Recency of 

Credit - Reinstat .. ant, p. 2381, 795 
10.57.210 Teacher Cartification - Health Examination, p. 838, 

1473 
10.57.405 Class 5 Provisional Certificate, p. 846, 1474 
10.58.528 Endorsement of Ca.puter Science Teachers, p. 840, 

1475 
10.66.201 and other rulaa External Diploma Program 

Operations - El.i.ibility - Enroll-nt - Recorda -
Non-compl.etion of PrOC}raa - Annual Report, p. 842, 
1476 

10.67.102 Withholding of FUnds for Non-accredited Status, 
p. 364, 1142 

(State Library eo-1-iOil) 
I and other rule - Direct state Aid to Public Libraries 

tor Per capita ancJ. Per SqUare Mile Served 
RaiUur.-nt to Lillraries for Interlibrary r.oan., 
p. 1971, 2604 

FAMILY SERyiCES. Decartmont qt. Title 11 

I 

I-X 
11.2.212 
ll.5.1002 

14-7/30/92 

and other rules - Foater Parents - Foster Parent 
Households - Child Care Staff in Group HCIIes and 
Child care Ageoci .. , p. 1819, 2262 
Block Grant Pa~nt of Day care Benefits, p ... 751 
Fair Hearings, p. 739, 1366 
Day Care Ratee, p. 1385, 1934, 2259 
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11.5.1003 Day Care Benefit Payment on a Monthly Basis, p. 1823, 
2261 

11.12.101 and other rules - Youth Care Facilities, p. 1903, 
2605 

11.12.606 and other rule - Preschoolers in Foster care - Day 
Care Benefits, p. 744. 1367 

11.14.102 and other rules Det:initions Health Care 
Requirements for Childran in Group and Family Day 
care Homes - Physical Examination of Infants in Day 
Care Facilities - Use of Non-Disposable Diapers in 
Day care Facilities, p. 1534, 45 

11.14. 324 and other rule - overlap Day Care Requirements, 
p. 285, 798 

11.16.170 Adult Foster Care, p. 288, 800 
11.18.107 and other rules - Licensing of Community Homes for 

the Developmentally and Physically Disabled, p. 741, 
1197 

FI$H. WILQLIFE. AND PARK$. pepartment of. Title 12 

I-II Emergency Adoption Listing Wildlife Species 
Prohibited from Importation Requiring Genetic 
Testing of Elk Imports, p. 138 

I-VI Shooting Range Development Grants, p. 290, 1143 
12.6.1502 and other rules- Game Farms, p. 367, 1017 

HEAUTH AHD EHVIRQHMEHTAL SCIEHCES. Department of. Title ~ 

I cataqorical Exclusion from EIS Requirements for State 
Revolving FUnd Loan Assistance for Wastewater 
systems, p. 468, 1239 

I-V and other rules - Air Quality - Fees, p. 1906, 2606 
I-VI Minimum standards for on-Site Subsurface Wastewater 

Treatment, p. 513 
I-VIII Solid and Hazardous waste - License and Operation 

Fees tor Solid Waste Management, p. 2559 
I-XXVI Licensing and Certification - Li.censinq for Specialty 

Residential Mental Health Service, p. 956, 2454 
16.6.116 Recards and statistics - F._ for Copies of Vital 

statistics Ra~ra• and R~. p. 2385, 143 
16.8.807 and other rules Air Quality Updating the 

Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 18a5, 144 

16.8.1304 and other rules - Air Quality - Major Open Burning 
source Restrictions Air Quality Permit 
Application/Operation Fee Assass.ent Appeal 
Procedures -Air Quality Open BUrning Fees, p. 1300, 
1453 

16.14.201 and other rules - solid and Hazardous Waste - Junk 
Vehicles, p. 762, 1370 
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16.20.255 and other rules - Water Quality - Service Connection 
Fees for Public Water Supplies, p. 1636, 2617 

16.20.401 and other rules - Plan and Specification Review for 
small Water and Sewer Systems and Review Fees -
Drilling of water Wells, p. 505 

16.20.602 and other rules - Surface Water Quality standards -
Nondeqradation Policy, p. 501 

16.20.1303 and other rules Montana Pollutant Discharge 
Elimination Systems and Pretreatment Rules, p. 471, 
1241 

16.24.101 and other rules- Handicapped children- Eligibility 
for the Children's sp.cial Health services Proqram -
Payment for services Covered condi tiona 
Record-keeping - Application Procedure - Advisory 
committee - Fair Hearings, p. 378, 919 

16. 24. 410 setting Day care Center Requirements for care of 
Children Under Aqe Two, p. 121, 444 

16.28.1005 Tuberculosis Control Requireaanta for Employees of 
Schools and Day Care Facilities, p. 1303 

16.32.427 Specialty Mental Health Facility - Patient Rights, 
p. 2464 

16.44.102 and other rules- Solid and Hazardous Waste- Boiler 
and Industrial Furnace (BIF) Regulations, p. 2567, 
445 

16.44.103 and other rules - Solid and Hazardous Waste - Permits 
for owners and Operators of Hazardous Waste, p. 1641, 
2035, 2621 

(Petroleum Tank Release Compensation Board) 
16.4 7 ,101 and other rules - Leaking Petrolewa Storage Tank 

Compensation Program, p. 1390, 2036, 2263 

IRANSPOBTATION. Qepartment of. Title 18 

18.7.105 

18.9.101 

and other rule Encroachlllent of Mailboxes and 
Newspaper Delivery B(ll[es on Highway Rights-of-Way, 
p. 1198 
and other rules Tranefer of Part of the 
Organization and Function of the Department of 
Revenue to the Department of Transportation - Motor 
Fuel Tax Division -- Gasoline Tax - Other Fuels, 
p. 48 

COBRECIION$ AND HUMAN §EBYICES, Qepartmont of. Title 20 

20.3.202 and other rules - Definitions - organization and 
Management Personnel Staff Development and 
Certification Seven Treatment Component 
Requirements, p. 849, 1477 

20.1.201 and other rules- Resident Reimbursement at Collllllunity 
Correctional Centers, p. 1454 

20.7.1101 Conditions on Probation and Parole, p. 977, 1482 
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20.14. 302 and other rules Application for Voluntary 
Admissions to the Montana State Hospital, p. 979, 
1483 

20.14. 501 and other rules - certification of Mental Health 
Professional Persons, p. 865 1 1485 

JUSTICE. pepartmout of. Title 23 

I-II Peace Officer standards and Training - Public Safety 
Communications Officers, p. 1086 

1. 3. 206 and other rul- - Alaendmant o:f Model Rules and FoZ"lll& 
Attached to the Model Rules, p. 770, 1242 

23.5.102 Motor Carrier Safety Requlations, Adoption of 
Amendments to Federal Agency Rulea Incorporated by 
Reference - Department of Transportation and r.c.c. 
Rul-, p. 2201 

23.7.105 and other rule- Adoption of the Uniform Fire Code, 
International con:feJ:'allce of Building Officials - 1991 
Edition of the UFc Standards, p. 1202 

23.14.101 and other rules - Montana Board o:f Cri- control 
Grant Procedures, p. 16, 567 

23.14.402 and other rules - Peace Officers Standards and 
Training, p. 22, 802 

23.17.314 Physical Performance Requirements for the Basic 
course, p. 1457 

LABOR ANP INDUSTRY . pepartlllent of . Title 2 4 

(Office of the Workers' Compensation Judge) 
24.5.303 and other rulea - Procedural Rul- of the court -

Service - Joining Third Parties - Subpoana - Findings 
of Fact and conclusions o:f Law and Briefs - Attorney 
Fees - Petition for N- Trial and/o-r: Request for 
Amendment to Firu:Unqa of Fact and conclusions of Law 
- certification of Decisions, Appeals to Supr_. 
Court -writ of Bleecution- Stay of JUdqament Pending 
Appeal, p. 186, 922 

24.5.316 and other rules - Procedural Rules - Motions -
InterrQ9atc-r:iea, p. 387, 921 

(Human Rights camaiasion) 
I-VIII Hou.inq Discrimination Procedures- Purpose and Scope 

of Rules - Definition& - Exemptions - Complaint& and 
Answers Investigation conciliation Staff 
Representation of Ch<U'1:Jinq Party - Final Disposition, 
p. 1912, 2488 

24.11. J33 and other rules - UneJaployment Insurance, p. 25, aO.J 
24.16.1509 and other rule -Montana's Minimwll Hourly Wage Rate., 

p. 1546, 2264 
24.16.9007 Pravailing Wage Rates- BUilding Construction, p. 871 
24. 29. 1401 and other rules - Workers' compensation Medi,c:;~ 

Services, p. 1975, 2622 · 
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24.30.102 and other rules - occupational Safety - Health and 
Construction Safety, p. 1660, 2490 

STAtE MANOS. pepart;ent of. Titlt 26 

I-XIV and. otller rule - Recreational Access Progra111 for 
State Lands - Weeds, Peats, and Fire Protection on 
State Landa, p. 1986, 568 

26.4.1J01A Modification of Existing Coal and Uranium Permits, 
p. 1983, 232 

LIVESTOCK. Qep&;tlant of. Title 32 

I Control of Migratory Sison from Herda Affected with 
a Danqeroua Oiteasa, p. 1668, 2494 

NATURAL RESOURCES AIID CONSEBYATION. Qepartment gf, IJ.t.J.fl.-l§. 

I Reject Permit Application& for Consumptiv• Uaas and 
to Modify Pet'lllits for Nonconsumptive uses ln Towhead 
Gulch Basin, p. 1670, 1918, 52 

36.12.101 and other rules- Definitions - Forms -Application 
special Fees, p. 874 

36.12.1010 and other rule Definitions Rejection, 
Modification or Conditioning p.,rm.i.t 1\.pplications in 
the MUaselahell River, p. 5l9, l396 

(Board of Oil and Gas Conservation) 
I-XVII Underground. Injection Control Program for Class II 

Injection Wells Under the. Federal Safe Drinking Water 
Act (SDWA), p. 5~1 

36.~2.30~ and other rulaa - Issuance of Oil and Gas Drilling 
Permits - Drilling Procedures - Horizontal Well• -
Drilling and Production Waste Diaposal Practices -
Filimgo of Reports, Logs and Other Information - Blow­
out Pravem::lon and Sa:fety Requireaents - Hydrggen 
SUJ.:f'ide Gaa Reportinq ~iramants Other 
Envil:cmmental Raquil::elllf!nts, p. 2386, 654, 806 

PUJ!!UC sgvxg B'I'UlUTIOI:f. QtmtrtJl§!nt ot. Title 3 8 

I Pict~ial Infor.atian R~, p. 296 
I-II abd othe.r rules Tal~ations Service 

Standards, p. 989, 2631, 57 
I-XI Rate Filinqs for Electric, Gas, Water and s-r 

Rates, p. 2004, 319 
I-XII btabHsbing Policy Guidelines em Intagratlld Lea.t 

Cost: Resource Planning tor Electric Utilities in 
Montana, p. 2240 

38.4.120 Waiver at Monies Due to R~itroads, p. 2~03, 56 
38.5.2405 Ave~:~ costs and Permissible U'tility Cluu:qea to 

Acc~odate House and Structure Moves, p. 294, 9~4 
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38.5.3345 Change In Customer's Interexchange Carriers 
Deferring of Implementation Until January 1, 1993, 
p. 298, 1400 

REYEHUE, Department of. Title 42 

I 

I 

I 
I 

I-II 
I-II 
I-II 

I-IV 
I-V 
42.2.201 
42.12.122 

42.14-107 
42.15.116 
42.16.111 

42.18.105 

42.19.1202 
42.20.423 

42-20.454 
42.23.211 

42.31.101 

42.31.110 

42.32.104 

Delinquent Tax Accounts and Non-Collection Actions, 
p. 532, 1243 
Imposition of Generation-Skipping Transfer Tax, 
p. 535, 1246 
Extensions and Late Pay Penalty, p. 2205, 145 
Taxable Rate Reduction for Value Added Property - Mew 
and Expanding Industry, p. 1921, 2499 
Liquor Licenses, p. 778 
and other rules- Liquor Licenses, p. 537, 1244 
Grain Elevator Equip-nt froa class 8 to Class 4, 
p. 2016, 2639 
Recycled Material as it Applies to Inc011a Tax, p. 783 
Forest Land Property Taxes, p. 1221 
Taxpayer or Licensee Lists, p. 1460 
and other rul- - suitability of a Premises for 
Liquor Licenses, p. 544 
and other rule - Accomaodations Tax, p. 2009, 2637 
Net Operating Loss Computations, p. 775, 1245 
and other rules - Uniforlll Review Procedures for 
Taxpayer Objections to Additional Tax Assess-nts and 
Retund Denials, p. 1686, 2495 
and other rules Montana Appraisal Plan for 
Residential and commercial Property, p. 1221 
and other rules - New In~try, p. 2011, 2638 
and other rules - Salea As-Bslllllllt Ratio Study Rules 
for 1992, p. 123, 925 
Market Value for Property, p. 1207 
and other rules - corporation License Tax Division, 
p. 1209 
and other rules CoJDercial Activiti- for 
Cigarette. and Tobacco Products for the Incoae and 
Miscellan~ Tax Division, p. 2583, 668 
and other rules - untaxed Ciqarettea Under Tribal 
Agre .. ents, p. 1217 
and other rules - J«li!IIOUX"ce Indeanity TrUst Taxes, p. 
1203 

SECRETARY OP StATE· Title 44 

I-II 

I-IX 

1.2.419 

44.5.101 

Standard.s for Disposition of Record.s Usa and 
storage of Records on Optical Disk, p. 1826, 2265 
Voting by Facsimile Transmission for Members of the 
United states Military Service, p. 1461 
Filing, Compiling, Printer Pickup and PU~lication of 
tha Montana Administrative Register, p. 2210, 2641 
and other rules - corporation Filing Fees - Licans~ 
Fees - Forma, p. 2019, 58 

Mbntana Adlllinistl:'ative Reqistu: 14.-7/30/<n 
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(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts for Political committees to 

Leqislative Candidates, p. 389 

SOCIAL AND REHABILITATION SERviCES. Department of. Title iA 

I 
I-VII 

I-VIII 
I-XIII 

I-XL 

46.2.201 

46.6.102 

46.10.105 

46,10.302 

46.10.403 
46,10.404 
46.10.404 

46.10.409 
46.10.409 
46.10.510 
46.10'.803 

46.10.8:23 
46.U.303 
46.12.501 

41i,12.51S 

46.12.570 

46.1<!.801 
46.12.1222 

46.12.1607 

46.li.J80J 
46.12.4002 

14-7/30/92 

At-Risk Child Care Program, p. 1089 
and other rulee - Targeted Case Managemant for 
Children and Adolescente, p, 548, 1248 
Passport to Health Program, p. 998, 1231 
DevelopaE!ntal Disabilities Entry Procedures, p. 1473, 
266 
Medicaid Home and Community Services for Persons Who 
are Developmentally Disabled, p. 880, 1490 
an<! other rules - Hearing Procedures for Medicaid 
Providers, p. 1094, 1496 
and other rules Vocational Rehabilitation 
!!lttend~ Elllplayment and Independant Li vinq Programs, 
p. 1306 
and other rules - Aid to Families w.ith Dependent 
Chi~en Disqualification for Fraud, p. 1464 
Aid to Families with Dependenc Children Provision for 
Living with a Specified Relative, p. 899, 1247 
AlDC Standards Of Assistance, p. 985, 1494 
Title IV-A Day Care for Children, p. 2590, 233 
!!Dargency Ame~t - Title IV-A Day Care for 
Children, p. 2500 
Transitional Child Care, p. 400, 933 
Transitional Child care, p. 1714, 2284 
Excluded Earned Income, p. J91, 934 
and other rules Alternative Work EXperience 
ProqrillR, p. 396, 935 
Salt-Initiated Services, p. 2256, 322 
Medicare signature Requirements, p. 2252, 234 
and other rule - Exclusion of Medicaic! CoV11raqa of 
Infertility Treataent Services, P• 982, ~05, 1401 
all4 other rule - Medicaici covera98 of Respt.r.tory 
care - aw.ical Oependeaq and Chiropr&;tic 5el:Vic­
for Cb.il.drtm in :Kicls/Count./Ea.rly and ~iociic 
~ Di~is and T:ree-a.nt (EPSDT') Progr-, 
p. 902, 1402 
aDCl other rules - Medicaid P~ts to Mental ~lth 
eeaters, p. 991, 1404 
and other rulea - Durable Mtldiclll Equi~t. p. 1129 
and other rul- Hedicai.IL N~ing Facility 
Reiaburaeaeat, p. 1106 
Meclicaid Reilll::lurs~t to RW:JJl S~M~lth. clinics~ 
p. 394, 937 
Medically Needy Income Standards, p. 9~. la56. 140! 
and other rul- - Inpatient P~ia~.tc Services.. 
p. 2593 

Montana Adainistrative Reqister 



46.12.4008 

46.12.4101 
46.15.102 
46-25.101 

46.25.727 

46.25.742 

46.30.1501 
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and other rule - Post-Eligibility Application of 
Patient Income to Cost of Care, p. 191, 673 
Qualified Medicare Beneficiaries, p. 194, 674 
and other rule - Refugee Assistance, p. 196, 675 
and other rule - General Relief Assistance Extension 
of Benefits, p. 2254, 60 
and other rule - General Relief Assistance - General 
Relief Medical, p. 896, 1407 
Eligibility Requirements for General Relief Medical, 
p. 787' 1257 
and other rules - Child Support, p. 403 
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House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
co-.issions, committees and councils of state governaent take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possil:lle. 

One directive of HB 424 was that the Secretary of state 
pul:llish monthly in the •ontana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in June, 1992, are published. 
Vacancies scheduled to appear from August 1, 1992, through 
October 31, 1992, are also listed, as are current recent 
vac~ncias dua to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

Meabarsbi~ on boards and comaissions changes 
constaBtly. Tbe following lists are current as of 
June 30, 1992. 

For the moat up-to-date information of the status of 
meabarship, or for more detailed information on the 
qualifications and require .. nts to serve on a board, 
contact the appointing authority, 

Montana Adrainistrative Register 14-7/30/92 
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