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BEFORE THE BOARD OF CHIROPRACTORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF RULES PERTAINING TO THE

to applications, examination, | PRACTICE OF CHIROPRACTIC
)
)

unprofessional conduct and
definitions

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1 On August 29, 1992, the Board of Chiropractoxs
proposes to amend ruled pertaining to the practice of
chiropractic.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"

{1} and (2) will remain the same.

(3) In addition, all applicants, j
applicants, must provide a certified copy of the national
board scores, parts I & II including physiotherapy+ and part
I1I. written clinical competency exam, shall be supplied to
the board prior to examination.

(4) will remain the same."

Auth: Sec. 37-1-131, 37-12-201, MCA; IMP, Sec. 37-1-

131, 37-1-134, 37-12-302, 37-12-304, 37-12-30%, 37-12-307, MCA
"8.12.603 EXAMINATION (1) Examination for licensure

shall be made by the board according to the method deemed
necegsary to test the qualifications of applicants. An oral
interview and practical demonstration may be required in
addition to the minimum written examination. Part III,
clinical competency examination of the national board of
chiropractic examiners may—e—aeccepsed ig required in lieu of
the board's written examination. Appiiconta-who—have—net

(3} and (4) will remain the same but will be remumbered (2) & (3)."
Auth: Sec. 37-1-131, 37-12-201, MCA; IMP, Sec. 37-12-
304, MCA

MAR Notice No. 8~12-17 14-7/30/92
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REASON: ARM 8.12.601 and 8.12.603 are being amended to adopt
a national standardized written examination instead of a state
examination. The national examination is considered to be a
more fair and effective test of preofessional knowledge than a
local examination.

"8.12.60%  RECIPRQCITY (1) Applicants for reciprocity
must have been in active chiropractic practice for at least
five years prior to making application., Individuals whose
applications are complete and whose preliminary and
professional education meets the general requirements of the
Montana Chiropractic Act, and wherein the standard of such
states 18 not in any degree or particular less than were the
requirements for the state of Montana in the same year of
application, may be granted admittance through licensure with
er—wiehewt part IIT of the natiogal board examination and the
gtage ¢linical proficlency examination. Reciprocity, however,
is only effective with those states where the board has
egtablished a mutual agreement or at the discretion of the
board."

Auth: Sec. 37-1-1331, 37-12-201, MCA; IMP, Sec. 37-12-
205, MCA
REASON: This amendment is proposed to adopt the national

board examination as a requirement for licensure by
reciprocity.

"8.12.614  DEFINITIONG (1) and (2) will remain the same.
nD' " 7_ 0

Auth: Sec. 37-12:201, MCA; IMP, Sec. 37-12-104, MCA
REASON: This amendment provides a definition of a statutory

term. It gives notice teo chiropractors and the public of what
services are authorized.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Chiropractors, Lower Level, Arcade Building, 111
North Jackson, Helena, Montana 59620-0407, to be received ng
later than August 27, 1992.

4. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request with any comments
he has to the Board of Chiropractors, Lower Level, Arcade
Building, 111 North Jackson, Helena, Montana 59620-0407, to be
received no later than August 27, 1992,

S. If the Board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of those persons who are directly affected by the

14-7/30/92 MAR Notice No. 8-12~17
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proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivisicn or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 32 based on the
320 licensees in Montana.

BOARD CF CHIROPRACTORS
DWAYNE BORGSTRAND, D.C.,
PRESIDENT

) T
BY: é‘; ree Fr B
ANNIE M. BARTQS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

C:?LL/ 7! g&ﬁélér

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 20, 1992.

MAR Notice No. B8-12=17 L4-7/30/92
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PRQPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.58.406A APPLICATION FCR
to applications for license ) LICENSE--SALESPERSON AND

) BROKER

NO PUBLIC HEARING CONTEMELATED

TC: All Interested Persons:

1. On August 29, 1992, the Board of Realty Regulation
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

BROKER (1) through (3) will remain the same.
4 ] i i
Vi -1i i i i
. 1] ] 33 T 3 £t} Emisss ¢
(4) through (6) will remain the same but will be
renumbered (5) through (7)."

Auth: Sec. 37-31-131, 37-51-203, MCA; IMP, Sec. 37-1-
135, 37-51-202, 37-51-302, MCA
REASQN: The proposed amendment is intended to clarify that

hours of education, to be effective, must be cbtained in the
two year period before application. This is meant to assure
that credit is awarded only for education that is current and
up-to-date.

3. Interested persons may present their data, views or
arguments concerning the proposed amendment in writing to the
Board of Realty Regulation, Lower Level, Arcade Building, 111
North Jackson, Helena, Montana 5%620-0407, to be received no
later than 5:00 p.m. August 27, 1992.

4. If a person who is directly affected by the propased
amendment wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Realty Regulation, Lawar
Level, Arcade Building, 111 North Jackson, Helena, Montana
59620-0407, to be received no later than August 27, 1992.

5. If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent gr 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 28
members who will be directly affected, a hearing will be held

14-7/30/92 MAR Notice No. 8-58-37



-1546-

at a later date. Notice of the hearing will be published in
the Mcntana Administrative Register.

BOARD OF REALTY REGULATION
JACK MCCRE, CHAIRMAN

| e
BY: /\_,(j‘ Ly e ATV
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

-

o 5T

U ce il /_(,“«_ ll(""
ANNIE M, BARTOS, RULE REVIEWER
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, July 20, 1392.

MAR Notige YNo. 8=38-37 14-7/30/9:
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of rules 16.44.102, ) FOR PROPOSED AMENDMENT
16.44.120, 16.44.202, 16.44.304, ) OF RULES AND PROPOSED
16.44.415, 16.44.609, and new Rule ) ADOPTION QF NEW RULE I
I dealing with wood preserving )
operations. )

(Solid & Hazardous Waste)

To: All Interested Persons

1. On August 26, 1992, at 9:00 a.m., the department will
hold a public hearing in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules and the adoption of new rule I.

2. The proposed amendments and new rule would facilitate
the Environmental Protection Agency's ongoing procass under RCRA
to authorize the State of Montana to continue the operation of
an independent hazardous waste program. Owners and operators of
wood preserving operations that use chlorphenclic, creogote,
and/or inorganic [arsenical and chromium) preservatives have
recently been brought under the EPA's hazardous waste management
umbrella. The federal rules add four listings pertaining to
wastes from wood preserving and surface protection processes to
the list of wastes from non-specific sources, and make several
modifications to the technical standards proposed for drip pads.
These amendments and new rule reflect those changes required by
EPA's revisions of existing wood preserving operations require-
ments.

3. The proposed rules appear as follows (new material is
underlined; material to be deleted is interlined):

16.44.302 INCORPORATIONS BY REFFRENCE (1)-(4) Remain the
same.

(5) A& of Mereh—3i5—31993 Septemper 25, 1992, all of the
incorporations by reference of federal agency rules listed below
within the specific state agency rules listed helow shall refer
to federal agency rules as they have been codified in the July 1,
1999 1991 edition of Title 40 of tha Code of Federal Regulations
(CFR). Raferences in the state rules to federal rules contained
in Titles 49 and 33 are updated to the extent that they have been
updated by the federal rules which alsc incorporate thesa rules
by reference. For the proper edition of these rules in Titles
49 and 33, see the reference in Title 40 of the CFR (1586 1991
edition), provided in parenthesis. A short description of the
amendments to incorporated federal rules which have occurred
since the last incorporation by reference is contained in the
column to the right. This rule supersedes any specific refer-
ences to editions of the CFR contained in other rules in this

14-7/30/92 MAR Notice No. 16§-~2-407
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State Rule  Federal Rule Incorporated

16.44. ...
{a) 1103
(k) 109
{c)y 110
d) 116
(e} 118
{£) 120
{g)y 123
() 124
(1) 126
L4 203

MAR Notice No.

40 CFR . . .

264.17(b), 264.96, 264.117,
264.171, 264.172

264.72, 264.73(b) (9),

264,76
Parts 264 and 266

264.98, 264.99, 264.100,
264.112, 264.113,
264.117(a), 264.118,
264.147

264.112, 264.113, 264.271,
264.272

270.14 - 270.23 26

264.343, 264.345
Part 264, Subpart M

Parts 264 and 266

Parts 264 and 266, Appendix
to Part 262

16-2-407

Notation of Most
Recent Changes to

Federa) Rules

NC

NC

Hazardous waste
tank systems; mis-
cellaneous units;
Part 264, Appendix
IX reference.

Part 264, Appendix
IX referaence.

NC

NC
NC

Hazardous waste
tank systems; mis-
cellaneous units;
Part 264, Appendix
IX.

Hazardous waste
tank systems; mis-
<allaneocus units;

14-7/30/92
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305

306

E

321

EE

331

EE

332

334

351

352

405

49 CFR . . .

{v) 410

(W) 411

14-7/30/92
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Part 266, Subparts C, D,
and F

Part 264, Subpart O; Part
265, Subpart O; Part 266,

Subparts C-G; 265.71,
265.72

49 CFR . . .
173.300 (40 CFR 261.21)

173.51, 173.53,
(40 CFR 261.23)

173.88

40 CFR . . o
261.31

261.32

261.33(e) and (f)

Part 265, Appendix V

Part 261, Appendices I, II,
11T, and X

Part 261, Appendices VII
and VIII

Part 262, the Appendix

Parts 173, 178,
(40 CFR 262.30)

and 179

Part 172, Subpart E
(40 CFR 262.31)

MAR Notice No.

Part 264, Appendix
IX.

Technical correc-
tion in 266.20.

Technical correc-
tion in 266.20.

NC

NC

NC

Correction to K062
waste listing;
‘mining waste!'
listings K064,
K065, K066, K088,
K090, and Ko0921.

Corrections; chem-~-
ical abstracts
numbers added.

NC

NC
Corxrections; chem~
ical abatracts
numbers added.
Waste minimization

certification lan-
gquage.

NC

NC

16=-2-407
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B

E

4158

511

603

609

702

{ae) 802

303

MAR Notice XNo.
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Part 172, Subpart D
(40 CFR 262.32)

Part 172, Subpart F
(40 CFR 262.33)

40 CFR . . _.

Part 265, Subparts C and D,

G apd W, 265,111, 265.1i14,
Part 265, Subpart I, Part

265, Subpart J, (except
265.197(c) and 265.200)

49 CER ... . L 33 CTR . . .
171.15, 171.16 / 153.203
(40 CFR 263.30)

AQ CFR . . ..

264.250(c), 265.3%2,
265.383

Part 265, Subparts B - @ W,

excluding Subparts H and R
and 265.7%

Part 264, Subparts B - X,
excluding Subpart H and
264.75; Part 264, Appen-
dices I, IV, V, VI, and IX

264.197, 264.228, 264.258,

265,197, 265.228, and

265.258

264,112, 264.117 - 264.120,

265,112, 265,117 ~ 265.120
16-2-407

NC

NC

Hazardous waste
tank systems.

NC

NC

Hazardous waste
tank systems; mis-
cellanecus units;
Appendix IX list
of ground water
monitoring para-
meters.

Hazardous waste
tank systems; clo-
sure of surface
impoundments.

NC

14-7/30/92
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(ag} 804 264.111 ~ 264.115, 264.178, Hazardous waste
264.197, 264.228, 264.258, tank systems; mis-
264,280, 264.310, 264.351, cellaneous units;
264.143(f) (3); 264.601 - closure of surface

264.603; 265.111 - 265.115, impoundments.
265,178, 265.197, 265,228,

265.258, 265.280, 265.310,

265.351, 265.381, and

265.404
(ah) 805 264,117 ~ 264.120; 264.228, Miscellaneous
264.258, 264.280, 264.310, units.
264.145(f) (5); 264.603;
265.117 ~ 265.120, 265.228,
265.258, 265.280, 265,310
(ai) 811 264.143(f) and 264.145(f) Corporate guaran-
tae language.
{aj) 817 264.147(f), 264.147(g) Corporate guaran-
tee language.
{ak) 822 264.115 NC
(al) 823 264.151(a)-(3) Corporate guaran-

tee language.

NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

(6) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

16.44.120 CONTENTS QF PART B (1) Remains the same.

(2) Except as provided in ARM 16.44.701, the following
information must be submitted by an applicant in a Part B ap-
plication:

(a) remains the same.

(b) the owners or operators of specific types of HWM
facilities must describe the nature, design operation and mainte—
nance of such facilities and must include the items of specific
information applicable to such facilities listed in 40 CFR 270.15
through 276+2% 270.26.

(3) The department hereby adopts and incorporates by ref-
erence 40 CFR 270.14 through 27623 270.26. The correct CFR
edition is listed in ARM 16.44.102.

(a)=(h) Remain the same.

(j) 40 CFR 270.23 is a fedaral agency rule setting forth
permit information requirements relating to the nature, dasign,

14-7/30/92 MAR Notice No. 16-2-407
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(5)=(9) Remain the same.
AUTH: 75-10-405, MCA; IMP: 75=10-404, 75-10=405, MCA

W
PERMITS (INTERIM STATUS) (1)~(4) Remain the same.

{5) The department hereby adopts and incorporates herain
by reference 40 CFR Part 265, subparts B through and including
@ W, and excluding subparts H apd R and 40 CFR 265.75. The
correct CFR edition is listed in ARM 16.44.102. The equivalent
of subpart H is set forth in subchapter 8 of this chapter. The
equivalent of 40 CFR 265.75 is set forth in ARM 16.44.613.
Subparts B through @ W of 40 CFR Part 265 are federal agency
rules setting forth general facility standards (B); requirements
for preparedness and prevention (C); regquirements for contingency
plan and emergency procedures (D) ; manifest system, recordkeeping
and reporting reguirements (E); groundwater monitoring require-
ments (F); closure and post-closure requirements (G); require-
ments for use and management of containers (I) and requirements
for tanks (J), surface impoundments (X), waste piles (L), land
treatment (M), landfills (N), incinerators (0), thermal treat-
ment (P), amé& chemical, physical and biclogical treatment (Q).
and drip pads at wood treating operations (W). A copy of 40 CFR
Part 265, subparts B through and including @ W, excluding sub-
parts H and R, or any portion thereof, may be obtained from the
Solid and Hazardous Waste Bureau, Department of Health and Envi-
rommental Sciences, Cogswell Building, Helena, Montana 59620.

AUTH: 75-10-405, MCA; IMP: 75=10-40S5, 75-30=406, MCA
W c
FOLLOWING EQUIPMENT CLEANING AND REFLACEMENT (1) Wastes from

wood preserving processes at plants that do not resume or
initiate use of chlorophenclic preservatives will not meet the
listing definition of F032 once the generator has met all of the
requirements of paragraphs (2) and (3) of this rule. These wastes
may, however, continue to meet another hazardous waste listing
description or may exhibit one or more of the hazardous waste
characteristics.

(2) Generators must either clean or replace all process
equipment that ‘may have come into contact with chlorophenolic
formulations or constituents thereof, including, but not limited
ta, treatment cylinders, sumps, tanks, piping systems, drip pads,
fork lifts, and trams, in a manner that minimizes or eliminates
the escape of hazardous waste or constituents, leachate,
contaminated drippage, or hazardous waste decomposition products
to the groundwater, surface water, or atmosphere,

MAR Notice No. 16-2-407 14-7/30/92
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operation and maintenance of HWM facilities which store, treat
or dispose of hazardous wastes in miscellaneous units;

<43(n) eopien Copjies of 40 CFR 270.14 through 27029 27Q.26
or any portion thereof may be obtained from the Solid and
Hazardous Waste Bureau, Department of Health and Environmental
Sciences, Cogswell Building, Helena, Montana 59620.

AUTH: 75-10-405, MCA; IMP: 15-10-405, 75~10-406, MCA
16.44.202 DEFINITIONS In this chapter, the following terms

shall have the meanings or interpretations shown below:
(1)-(26) Remaln the sane.,
Il r ad A -

(27) - (125) Remain the same but are renambered (28) - (126) .
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75~10-406, MCA

16.44.304 EXCLUSIONS (1)(a)-(k) Remain the same.

(2)-(5) Remain the same.
AUTH: 75-10-405, MCA; IMP: 7%5-10-403, 75-10-40%, MCA

4.
(1)=(3) Remain the same.
(4) During the time that small genarators and large gen-
erators accumulate hazardous wastes aon site, the following
requirements apply:
(a) The waste must be placed 1n~elthar contaxnars~or tanka*

(b) For accumulation in coptainers or tanks, ¥we the date
upon which each peried of accumulaticn begins must be clearly
marked and be visible for inspection on each container or tank;

(c)=(£) Remains the same.

14-7/30/92 MAR Notice No. 16=2-407
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(a) Generators shall do one of the following:

(1) prepare and follow an equipment c¢leaning plan and
clean equipment in accordance with this rule;

(ii) prepare and follow an equipment replacement plan and
replace equipment in accordance with this rule; or

(iii) document cleaning and replacement in accordance with
this rule, carried out after termination of use of chlorophenclic
preservations.

{b) If (a)(i) is elected by the generator, s/he shall:

(i) Prepare and sign a written equipment cleaning plan
that describes:

(A) the equipment to be cleaned;

(B) how the equipment will be cCleaned;

(C) the solvent to be used in cleaning;

(D) how solvent rinses will be tested; and

(E) how cleaning residues will be disposed.

(ii) Clean equipment as follows:

(A) remove all visible residues from process equipment;

(B) rinse process equipment with an appropriate solvent
until dioxins and dibenzofurans are nhot detected in the final
solvant rinse.

(1ii) Comply with the following analytical requirements for
equipment cleaning:

(A) Rinses must be tested in accordance with Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods, Method
8290 (incorporated by reference in ARM 16.44.351).

(B) "Not detected" means at or below the lower method
calibration limit (MCL) in Method 8290, Table 1.

(iv) Manage all residues from the cleaning process as F032
waste.

(c)y If (a)(ii) is elected by the generator, s/he shall:

(i} Prepare and sign a written equipment replacement plan
that describes:

(A} the eguipment to be replaced;

(B} how the equipment will be replaced; and

(C} how the equipment will be disposed.

(ii) Manage the discarded equipment as F032 waste.

(d) If (a)(iii) is elected by the generator, s/he shall
document that previous equipment cleaning and/or replacement was
performed in accordance with this rule and occurred aftex
cessation of use of chlorophenclic preservatives.

{3) The generator must wmaintain the following records
documenting the cleaning and replacement as part of the facil-
ity's operating record:

(2) the name and address of the facility;

(h) formulations previously used and the date on which
their use ceased in each process at the plant;

(c) foxrmulations currently used in each process at the
plant;

(d} the eguipment cleaning or replacemsnt plan;

(e) the name and address of any persons who conducted the
cleaning and replacement;

(f) +the dates on which c¢leaning and replacement were
accomplished;

MAR Notice YNo. 16-2—407 14-7/30/92
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(g) the dates of sampling and testing;

(h) a description of the sample handling and preparation
techniques, including techniques used for extraction, container-
ization, preservation, and chain-of-custody of the samples;

(1) a description of the tests performed, the date the
tests were performed, and the results of the tests;

(j) the name and model numbers of the instrument(s) used
in performing the tests;

(k) QA/QC documentation; and

(1) the following statement signed by the generator or his
authorized representative:

"I certify under penalty of law that all process equipment
required to be c¢leaned or replaced under [New Rule I] was cleaned
or replaced as represented in the equipment cleaning and
replacement plan and accompanying documentation. I am aware that
there are significant penalties for providing false information,
including the possibility of fine or imprisonment."

AUTH: 75-10-405, MCA; IMP: 75-1Q«403, 75-10-40%5, MCA.

4. The department is proposing these amendments to the
rules and the adoption of new rule I because they are necessary
to allow the State of Montana to conhtinue to be fully authorized
by the Environmental Protection Agency under RCRA to continue
the operation of an independent hazardous waste program. In
particular, the department must be at least as stringent as the
federal EPA in its regulation of wood preserving operations and
their handling of hazardous waste in order to remain fully
authorized to run an independent program,

S. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Patti Powell, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than Angust 31, 1992.

Certified to the Secretary of Stata __July 20, 1992 .

Reviewed by:

Eleanor Parjer,'DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of
16.16.101-104, 16.16.106,
16.16.111, 16.16.116,
16.16,301=-305, 16.16,.312,
16.16.601, 16.16.603, 16.16.605,
16.16.803-804 dealing with fee
requirements for subdivision
applications.

NOTICE OF PUBLIC HEARING
FOR PROPOSED AMENDMENT
OF RULES

{Subdivision Review & Feds)

To: All Interested Parsons

1. on August 25, 1992, at 9:00 a.m., the department will
hold a public hearing in Room C209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider amendments to
existing rules that implement the Sanitation in Subdivisions
Act, Title 76, Chapter 4, MCA.

Z. These proposed amendments to the existing rules update
the substantive and procedural requirementts for approval of
subdivision applications under Title 76, chapter 4, MCA, and
impose new fee requirements for subdivision applications.

3. The rules, as proposed for amendment, appear as
follows (new material is underlined; material to be stricken
is interlined):

16.16.101 DEFINITIONS (1) "Adequate water supply" means
a water supply which meets the following criteria:

(a) Quality - the maximum contaminant levels established
in ARM Title 16, chapter 20, subchapter 2 shell may not be ex-
ceeded unless a waiver has been provided by the department.

(b) Quantity - the following flows ahelt mugt be provid-
ed:

(1) For individual water supply systems, the flow indi-
cated in ARM 16.16.303(5).

(ii) For multiple family water supply systems, receommen—
daetens reguirements provided by Department Circular 84—i%

WOR~J, 1992 edition,

{iii) Remains the same.

(c) Remains the same.

(2)-(4) Remain the sape.

(5) "Conventicnal subsurface sewage treatment system"
means the process of sewage treatment in which the effluent is
applied balow the soil surface by distribution through hori-
zantal opan=-jcinted ox perforated pxpes in accordance with the
requirements af
WoR-6, 1992 edition, for individual systems and Department
Circular S4—36—(Fuiyp—1984-ed-y WOB-4, 1992 editign. for multi-
ple family systems.
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R _areas I = : > 21
(6)=(9) Remaln the same but are renumbered (7)—(10)
3 "

€36>{14) "Multiple family sewage system"” means a non-
public sanitary sewage system which serves or ig intended to
serve ®we three through nine living units., The total paople
served shell pay not exceed 24.

EHr(18) ‘Multiple family water supply systam® weans a
non~public wataer supply system designed to provide water for
human consumpticn to serve twe three through nine living units.
The total people gerved sheli may not exceed 24.

2y (16) "Municipal" pertains to an incorporated city or
town.

++3(17) “Parcel" means a part of land which is created
by a division of land or a space in an area used for recrea-
tional camping vehicles or treilesrs mobjile homes.

(14)=(186) chain the same but are renumbered {18)~ (20)

"R " B - £)

T . 3 e
aFr(22) “Suanonal hxgh gxoundwater 1evel" in—ehe

grodndwater—asirfate—as—observed-—as—a—free mggng_;hg_h;ghgg;
glgxgg;gn_;g_gh;gn"xng water surfeee riges in an unlined hole

during the time of the year when
the greundwater water table is the highest. When observed,
mottling (soil color patterns) shail myst be reported as one
indicator of previoua saturation levels.

38 "Spring* 4s means an opening in the earth's
surface from which water issues or seeps.

399 "Septic tank" means 2 storage settling tank in
which settled sludge is in immediate contact with the sewage
flowing through the tank while the organic solids are de~
composed by anaercbic bacterial actiom.

{256) "State waters" means any body of water, irriga-
tion system or drainage system, either surface ar underground,+

ie-dees—rnot—-appliy—te _ﬁsasg_!i&sxa__ﬂgsz_nﬁif;nnluﬂn\itrlﬁi*
tion waters where the waters are used up within the irrigation

system and the waters are not returned te any ether state
waters,

5 e u X ) i1 i
+2>(26) "Wwell®™ means an artificial excavation that

derives water from the interstices of rocks or soil which it
penetrates.
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Helepa., MT 59620,
AUTH: 76-4-104, MCA; IMP: Title 76, chapter 4, part 1, MCA

o= (1) She—department
considers—a 3 complete application se—ineiuvde—tehe—appropriate
is an application that containg a applica-
tion form, pavment of a subdivision review fee as set forth in
subchapter 8 of this chapter, and gther information required
by this chapter. A copy of tha plat suitable for filing need
not be submitted before review commences. However, the
suitable plat must be submitted before the department can take
favorable final action on the submittal.

AUTH: 76-4-104, MCA; IMP: 76-=4-104, 76~4-125, MCA
16.16.103 APPLICATION FORM§ (1) One copy of the appro-

priately completed application form must be submitted to the
department:

(a) Ajoint-subdivisien Subdivizion application form DHES
Sub-] is to be used for g proposed maior subdivisions, reeuis—
ing—deparement-review-te-well--as—-tocal--governnent—reviey-ander

a ¢ .- .7 e

AUTH: 76-4-104, MCA; IMP: 76-d4- ; 1§=4~ , MCA

16.16,104 (o) IH A

{1) The following information shall be submitted to the
department.:

(a) Remains the same.
{b) A completed jein® subdivision application form signed
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. paiviai s R . 5

sabdivisions—anenpt—Liron—local—review. (See ARH 16.16.103,
16.16.106, 16.16.108 and 16.16.110 for details.)

(c)-(d) Remain the same.

(e) Where publlc water supply or sewage systems are pro-
posed, #¢hree two copies of fipal plans and specifications
prepared by am a registered professional engineer. (See ARM
16.16.302 for details.)

(f) Where multiple family systems are proposed, &hree Lwo
copies of plans and specifications and supporting documents.
(See ARM 16.16.305 for details.)

(g) Remains the same.

{(h} Where individual sewage treatment systems are pro-
posed, detailed soils information, percolation tests in the
subsurface sewage treatment area, geagsonal high groundwater
information, and slope across treatment area (or a contour map
with a mninimum contour interval of two feet). (Sea ARM
16.16.304 for details.)

(1)-(j) Remains the same.

1K)

1) A _cooy of applicable legal documents. including
JRents ~ g to aiementcs QVenantcs and egcab Rmer)

; iats i 1 distrigts
AUTH: 76-4-104, MCA; IMP: 76-4=-104, 76-4-125, MCA

16.16.106 REVIEW PROCEDURES (1){a) . A_pergon may
Upon receipt of a subdivision application or a
resubmittal, the department will have 60 days fep—f£inail-ackien

ion. If an envirommental impact statement is re—
gquired, £ined action must be taken within 120 days.

ta¥{¢c) If the application is incomplete, the department
or local review agent shall demy the application, set forth the
deficiencies to the applicant or his representative and shall
review such additional information when resubmitted.

+#¥{4) When an application for a subdivision is resub-
mitted and there are changes in the resubmittal which substan-
tially modify the design or operation of the water supply or
Sewage systems, the departmant may request an additional review
fee.

(2) Subdivision lots recorded with sanitary restrictions
prior to July 1, 1973, shall be reviewed in accordance with
requirements set forth in this chapter. In cases where any
requirements of this chapter would preclude the use for which
each lot was originally intended, then the applicable requlr&*
ments (including the absence thereof) in effect at the time
such lot was recorded shall govern except that sanitary re~
strictions in no case shall be lifted from any such undeveloped
lot which cannot satisfy any of the following requirements:

(a) Where a subsurface sewage treatment system is util-
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ized, at least 4 feet from the natural ground surface to the
seasonal high groundwater or jmpervicus laver;

(b}~(c) Remain the same.

(d) Where a subsurface sewage treatment system is utll—
ized, soil conditions
for safe treatment and disposal of sewage effluent.

(3) The department hereby adopts and incorporates by ref-
erence ARM MAC 16-2.14(10)-514340 (1977); MAC 16-2,14(10)~
514340 (1976, 1975, 1973); Regulation 51.300 (1970); Regulation
No. 136 (1961) which set forth former department reguirements
for sanitary review of subdivisions. Copies of ARM
16-2.14(10)~514340 (1977); MAC 16-2.14(10)~514340 (1976, 1975,
1973); Regulation 51.300 (1970); Regulation No. 136 (1961) are
available upon request from the Guiwbivisien—Jestion- Water
Quality Bureau, Department of Health and Environmental Scien-
ces, Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTH: 76-4-104, MCA; IMP: 76-~4-104, 76-4-123,

16.16.111 MOBILE HOMES AND RECREATIONAL CAMPING VEHICLES

(1) In addition to the requirewents of this chapter,
trailer courts and campgrounds as defined in 50-52-101, MCA,
are subject to ARM 16.10.701, et seq.

(2) 1In addition to the raquirements of this chapter, sub-
divigions designed speclfically for the placement of mobile
homes or recreational gcamping vehlcles——buc—whteh-—ere—nee

are
subject to the design standards for water service laterals and
risers contained in ARM 16.10.706(3) and (4) and the design
standards for gewer service laterals and risers contained in
ARM 16.10.707(5) and (6).

Building, Capjito]l Station, Helena, MT 5962Q.
AUTH: 76-4-104, MCA; IMP: 76-4-104, 16-4-125, MCA

- . [s) Q
HEALTH (1)-(2) Remain the sanme.
(3) A registered sanitarian or professional engineer,
prior to performlnq a reviaw of alternative treatment systams
as described in Department Circular 84—3i2 WOB=5, 1992 editjaon,
must demonstrate a thorough knowledge of the design and
evaluation of <these systems by successfully completing a
written examination administered by the department of health
and envirenmental sciences regarding this subject matter.
(4) (6) Remaln the same.
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Helena, MI 59620.
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-105, MCA
16.16.301 LOT SIZ2ES (1) Where indivwiduwal on-site water

and or on-sjte sewage treatment systems are to be utilized, the
mlnlmum lot size shall gemeraidy be one acre of area per
dwelling unit or business. Except as provided in subsection
{(2), smaller Emaiier lot sizes will only be considered if the
applicant or his representative provides information from
qualified professional consultants indicating no sanitary
problems will oceur. 4

a

2¥(3) Where either an individual water supply system or
an individual sewage system is proposed and the other sarv1ce
is proposed to be provided by an approved public
£family water or sewage system, the minimum lot size shall
generally be 20,000 square feet of area, unless—a—smaller—iot

" .
(3)=(4) Remain the same but are renumbered (5)-(6).
AUTH: 76-4~104, MCA; IMP: 76-4-104, MCA

16.16.302  PUBLIC WATER AND SEWER (1) Where a medjer
subdivision is contiguous to or within 500 feet of a depart-
ment approved public water or sewage system, and that system
can handle the additional load, or is located within an En-
vironmental Protection Agency facility plan service area, the
subdivision shall be connected to the public system, unless
the local government body refuses to allow connaction of the
proposed subdivision. A waiver of this provision may be given
by the department where connecticn to the existing system is
physically or economically impractical.

(2) Remains the same.

(3) cComplete plans and spacifications for mew public
gewage or water supply systems or extensians to existing sys-
tems must be rewiewed approved in writipg by the department as
recurired-—by under 75-6~112, MCA, prior to cqnstruct;on of tha
system. No construction can begin on dwellings or structures
that will utilize the systems until the subdivision is clear
of sanitary restrictions,

(4) Remains the same.

(5) When a mew public of multiple-family water supply or
sewer system 13 created by a preposed subdivision, the means
of providing adequate maintenance and operation shall be
reported to the department. A homeowner's association or other
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equivalent mechanism shall be established to assure the
maintenance, operation and perpetuation of the water supply or
sewage systems.

(6) Remains the same.

(7) The department hereby adopts and incorporates by
referance:

(a)-(b) Remain the szame.

(¢c) Copies of ARM 16.20.401 and ARM Title 16, chapter
20, subchapters 2 and 6 may be obtained from the Sukdivisiem
Seetion: Water Quality Bureau, Department of Health and En-
vironmental Sciences, Cogswell Building, Capitol Statian,
Helena, Montana, 59620.

AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA

A6.,16.303 _INDIVIDUAL WATER SUPPLY SYSTEMS (1) Remains
the same.

(2) A report shal3d must be submitted giving the following
information:

(a) Quality of water obtained from test wells within the
proposed subdivision, which shall include the concentration of
nitrates and total dissolved solids or conductivity. Addi-
tional testing may be required for other parameters where the
department believes they may be present in harmful quantities.
The above information may be waived by the department where
information submitted from existing nearby water sources andsor
geological reports confirm that the quality of the water supply
in the proposed subdivision will be adequate for potable water.

(b) Remains the same.

(3) When wells are utilized for individual water supply
systens, the construction of the systems sheld myst be in
accordance with Depmeement—Ciweowler—ii-—({Mar — 3084 —ren—eds)

itle te: .

(4) A wminimum well depth of 25 feet shadil: must be
required unless geological information provided by the appli-
cant or his representative demonstrates that a lesser depth
will assure both adequate water guality and protection of the
supply from contamination. A greater depth may be required if
water of better chemical quality or better sanitary gquality can
be obtained with a deeper well.

(5) An-individand A gingle-family water system shadd: gust
provide a sustained yield of at least 8 gallons per minute ovaer
a 2 hour period or 5 gallons per minute over a 4 hour period.
F W j s i i

i v two= i A lesser flow may be
approved by the department if it can be shown to the department
that the water supply system is adequate to maet demands.

(6) Remains the same.

(7) The minimum safe difitances shown in Table 1 {seetien
7 of ARM 16.16.304(16) shall be maintained.

(8) An alternate water source may be developed where it
is shown to be not economically feasible to develop a wall or
where well water is unacceptable in terms of quantity or qual-
ity. Evidence that the alternate water supply is adequate
shall be provided to the department.
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(a) When developed as an alternate water system, springs
shaid pust be constructed in accordance with Department
Circular 11 (March, 1972 edition.)

(b) Remains the same.

(c) Cisterns may be utilized where an acceptable source
of groundwater is not available if:

(1) Remains the same.

(ii) Wﬂwﬁﬁm&%

+i3i) All hawvied water is hauled and disinfected in
accordance with gubchapter 3 of ARM Title 16. chapter 20, or

= Vv Deparement—Cimeudam—tF—tMey—3 058
e
‘v (iii) The cistern is constructed and :Lnstalled in
accordance with 2 - v

1F——May—3972—editien) or an equivalent storage tacility
approved by the department is provided.

(9) Remains the same.

(10) Disinfaction may be required by the department of
water supply systems that appear to be inadequate to meat
bacteriological standards. If disinfection is required, ade-
quatae chlorination along with a minimum retentieon contact time
of—evo—hours—for—ourface—vaters—and--one—half -hour—Lfor—other

waters approved by the department must be provided~—-other
hed G imims " )
(11; The department hereby adopts and incorporates by
refarence: ) .

ig—a—iobre-publieceion—of—the—deparement—and—ehe—Co—operative
: B )
E’.‘te."’““ B“.“‘“ of “;““"‘ 5"?“’ g."*"“if, selbbillgl for E’;

+oria) 7 ARM
which sets forth minimum
specifications for . : i
i1yl wells;
ter(bl

k Y ARM
, which sets forth minimum
specifications for the construction and installation of water
cisternsy—and;

{e) Depaxtment Circylar 1l (March, 1972 sdition), whigh

: 5 b - ; : ¢ .

a ‘ .

(d) ARM Title 16, chapter 20, subchapter 2, which sets
forth maximum levels of organic and inorganic substances al-
lowed in public drinking water supplies.

fe+L;zL chzes of these circulars—bulietins and rules

may be obtained from the Water
Quality Buraeau, Department of Health and Environmental Scien-
ces, Cogswell Building, Capitocl Station, Helena, Montana,
59620.

AUTH: 76-4-104, MCA; IMP: 76-4-10Q04, 76-4-12%, MCA
+304 \' (1) When
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the groundwater at a site proposed for dgubsurface sewage
treatment at any time reaches six feet or less from the natural
ground surface, the use of a conventional subsurface sewage
treatment system is precluded. A groundwater depth of more
than six feet from the natural ground surface may be required
when necessary to avoid subsurface water contamination. There
alaltdr mugt be a minimum separation of at least four feet
between the bottom of the subsurface sewage treatment system
and the seasonal high groundwater alevation

(2)=-(5) Remain the same.

(6) Where septic tanks and conventional subsurface zsew-
age treatment systems are proposed they shall be deslgned and
installed in accordance with

Repartment Circular WOB-§, 1992 edition,

(7) The following information skedd pust be provided on
a copy of the plat or map:

(a)-(b) Remains the same.

: .
i .L9?i%“uL-%i—jff9Q?ihfJ353§~“3939ﬁ~91—J431955*QD
s ivisi

(8) Percolation tests in accordance with Gepeie—fame

1992 edition, shald myst be performed on each lot in the area

of the proposed subsurface sewage treatment system by a person
with soil science qualifications acceptable to the department.
Percolation tests shall be keyed by a number on the plat to the
results in the report form.

(9)=~(11) Remain the same.

(12) Each soil boring shelt: must be keyed by a number on
a copy of the plat or map with the information provided in the
report.

13— bewationr—of —streams—laked—penda—or—irrigation
Gditepes—inetuding—ehe—+oé—year-——floodpiain—on—or—near—ehe

: i ms

34-(13) Individual sewage treatment systems other than
conventional systems may be approved if they are designed in
accardance with Department Circular 84—i2~—¢Faly,—i9t4—ed— WOR-

5..1992 edition, and a waiver has been provided by the depart-
mant,

435y (14) ¥Ne Anp individual sewage treatment system akedd
may pot be located within 100 feet horizontal distance from the

floodplain Yeved of any 5 7
watercourse and or within 100 feet horizontal distance from any
swamp, or saep, unless a waiver has baen provided
by the departmentA

(a) A waiver may only be provided if:

4ar(i) The watercoursa is an irrigation ditch and the
groundwater flow at the drainfield sita wt&b~n0&—eﬂﬁeawﬁha

is gngwg to flow away from the diteh,

“fid) The river or stream
highwater mark is a minimum of 100 feet from the drainfield and
the bottom of the drainfield will be at least four feat above
ehe—168—year floodplain elevation.

MAR Notice MNo. 16-2-408 14-7/30/92




~1565-

+er(P) In cases where the floodplain }evei has not been
designated or determined by the federal or state government and
or the floodplain Zewel is in question with respect to a
proposed subdivision, delinesation determination of the lp_qns_ig_n
of the floodplain will be referred ¢n a_case-by-cagse basis t
the department of natural resources and conservation for its
determination. Additional information such as elevations at
specific locations may need to be provided by the applicant.

-(—-Hr-)-l;i) More than 100 feet mmgiﬂjngg from the

may

be regquired when soil conditions indicate a need for the
greater distance.

(17) Ramains the same but is renumbered 16.

4817y Where an existing system is present in a
proposed subdivision, the evaluation of the existing system by
the department shed: must be based on information submitted by
the applicant on the adequacy to the prior user of the system
and the capability of the system to operate without risk to
public health and without pollution of state waters.

+3¥93-(18) The department hereby adopts and incorporates
by referance:

(a) e—ten : A ,
. "

1
WOB- i forth minimum
requirements for the location and construction of septic tanks
and drainfields;
(b) Remains the sanme.
(c) Department Circular &4—igr—fduly—i904—ed—r WOR-5.
i which sets forth minimum specifications for the
siting, design, construction, and operation of individual on-
site alternate sewage disposal systems.
(d) Remains the same.

AUTH: 76-4-104, MCA; IMP: 16-4-104, 76-4-12%, MCA

16.16,305 MULTIPLE FAMILY SYSTEME (1) Multiple family
water supply systems shell pust be designed in accordance with
Dapartment Circular w

(2) Multiple family sewage systems shall be designed in
accordance with Department Circular
4, 1992 edition, and ARM 16.16.304 axcept sections (6) and (8).

(3) Multiple family systems shal: mugt be designed in
accordance with ARM Title 16, chapter 20, subchapter 2 and ARM
Title 16, chapter 20, subchapter 6.

(4) Multiple family systems for six or more living units
shai: pust be designed by an engineer. Smaller systems which
are complex (i.e., a water supply system with substantial
pressure differences through the distribution system or a
sewage system requiring the pumping of sewage) may also be
required by the department to be designed by an engineer.

(S) When more than one multiple family water syatem or
sewer system is provided within a subdivision, shey-ehewld the
gystems should be tied together, whem except that the systems
mugt be tiled together if the department deems it necessary to
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provide greater system reliability.
(6) Remains the same.
(7) The department hereby adopts and incorporates by
reference:
(a) Remains the same.
(b) Department Circular a4-&0—+6u+y~ﬂ&90*-ed—+ WOB-4,
1992 edition., which sets forth minimum specifications for the
design, construction, and operation of sewers and septic
treatment and disposal systems for mnmulti-family and non-
residential buildings.
(c) Department Circular s4-&+~+6u&y——i90+~ed*+ WOB-3,
which setg forth minimum design standards for
small water systems.
(d) Copies of Department Circulars 84—i0—{Futy —2084ad)
WoB-3 and 4, 1992 editions, and ARM
Title 16, chapCer 20, subchapters 2 and 6, may be obtained from
the Water Quality Bureau, Department of Health and Environmen—
tal Sciences, Cogswell Building, Capitol Station, Helena, Mon-
tana, 59620.
AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA

A6.16,2312 SUBDIVISIONS ADJACENT TO STATE WATERS

(1) Where the department has determined that the dis-
posal of sewadge from a proposed subdivision may adversely
affect the quality of a lake or other state waters, the de-
partment may require additional information and data concern-
ing such possible effects. Upon review of such information,
the department may impose specific requirements for sewage
treatment and disposal as are necessary and appropriate to
assure compliance with the water quality act, Title 75, chap-
ter 5, MCA, and water quality angd pon-deqradation standards,
ARM Title 16, chapter 20, subchaptersg 6, 7. 9 apd 10.

(2) The department hereby adopts and incorporates by
reference ARM Title 16, chapter 20, subchapterg 6, 7, 9 apd 10,
which sets forth water quality standards for state surface
waters. Copies of ARM Title 16, chapter 20, subchapter 6, 7,

may be obtained from the Water Quality Bureau,
Departmant of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana, 59620.
AUTH: 76~4-104, MCA; IMP: 76-4-104, 76-4-123,

16.16.601 WAIVERS (1) Neprevisiens Provisions of this
chapter ohal: may naot be waived unless specifically granted in
this subchapter or specifically granted in 76-4-125, MCA.
Waivers must be requasted in writing and must be accompanied
by data substantiating the request.

AUTH: 76-4-104, MCA; IMP: 76-4-125, MCA

16.16,603  SUBDIVISIONS IN MASTER PLANNED ARFKA (1) A
subdivision is excluded from subchapters 1 and 3 of this chap-
ter, is not subject to sanitary restrictions, and can be filed
with the county clerk and recorder without department review
when all of the following conditions are met:

{(a)~(b) Remain the same.
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(c) Notice of certification sheli—ee pust bhe forwarded
to the department jipn _accordange with 76-4-127, MCA by-the-lecal

te+(d) The required lot fees as determined in subchap~
ter 8 of this chapter have been submitted to the department.
AUTH: 76-4~104, MCA; IMP: 76-4-124, MCA

16,16.605  EXCLUSIONS (1) Remains the same. '

(2) The following divisions of land are also exempt from
this chapter and must bear on the survey document the acknow-
ledged certificate of the property owner stating that the
division of land in question is exempt from review and quoting
in its entirety the wording of the applicable exemption~:

(a) Divisions for the purpose of acquiring additional
land to become part of a parcel that does not have sanitary
restrictions imposed provided that no dwelling or structure
requiring water or sewage wjill be erected on the additional ac-
quired parcel.

(b) Divisions made to correct errors in canstruction
where a building, er shrubs, or other verpanent vegetation may
encroach upon the neighboring property.

(c)=(d) Remain the sama.

(e) Parcels amum—uﬁa-eﬁﬂhqpmw

[
whexe sanjtation facili-
ties will not be ugsed, previded in which no structure requiring
water or sewage disposal will be erected—en—the—paweei. Any
change in land use subjects the division to the provisions of
Title 76, chapter 4, part 1, MCA, and this chapter.

AUTH: 76-4-104, MCA; IMP: 76-4-125, MCA

16.26.803 FER SCHEDULES (1) The fees described belaw
pertain only to raview of subdivisions as mandated by Title
76, chapter 4, part 1L, MCA. An additional fee may be re-
quested pursuant to the Montana Environmental Pelicy Act
(75-1=101, et seq., MCA) for the praparation of an anvironmen-
tal impact statement.

(a}) The fees in Schedule I shall be charged:
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(i) Remains the same.

(ii) Per condominium living unit except, where municipai
or county district water and sewer are available, the fees
shall be charged per sewer hookup to the municipal or county
sewer, plus $10 for each unit in excess of one which is in-
cluded on a single heekup service connection.to the water and
sewer majin. For . condominjum living upits with individual
sexrvice conpnections to the water and sewer maing.. fees in the
full amount ghown in Schedule I must be charged.

SCHEDULE I

Fee schedule for division of land into one or more parcels,
condominiums, mobile home/trailer courts, recreational cahping
vehicle spaces and tourist campgrounds.

Sewage disposal Extension of  Existing
provided by municipal or municipal or
individual, multi- county sewer county sewer
ple family, or district sys- district
public systems tems requir- sawers,
which are not ing depart- previously
connected to ment approval approved
municipal or {no exten-~
county sewer sion re-
district systems quired)
Water supply provided S48 120 $45 100 S48 75

by individual, multiple
family, or public systems
whiclh are not connected
to municipal or county
water district systems

Extension of municipal $45 100 $40 80 $36 5%
or county water district

supply systems requiring

review and approval

Existing municipal or S48 15 $36 55 $26 30
county water district

system, previously

appraved (no extension

required)

(b) The fee shall-we &5 i3 $10 per vehicle parcel for
recreatignal camping vehicles and tourist campgrounds where no
water or sewer hookups are provided.

(¢) Remains the same.

AUTH: 76-4-105, MCA; IMP: 16-4-105, 76-4-128, MCA

16.16.804 DISPOSITION OF FEES (1) The dapartment shall

reimburse local governing bodies under department contract to
review subdivisions as follows:
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(a) For major subdivisions cemeaimiwg-eover-o—pareels with
individual sewage treatment systems, $10 per parcel.

(b) For minor subdivisions iy
with individual sewage treatment systems, the department will
retain &himteen—deitama-(£33) $50 per parcel of the review fee
collected under ARM 16.16.803 and will reimburse the balance
to the local governing body.
- (2)-(4) Remain the same.
AUTH: 76-4-105, MCA; IMP: 176—-4-105, 76-4-128, MCA

4. The amendments proposed by the department are needed
to incorporate changes in technical requirements for water
supply systems and wastewater treatment systems that have
evolved during the past eight years, correct existing language
to conform to the Sanitation in Subdivisions Act, and clarify
the subdivision review process to eliminate confusion about the
process and the information requirements. Finally, the propos-
ed amendments implement a new subdivision fee system that is
needed to recover costs of reviewing subdivision applications,
as directed by the 1991 Legislature (see, Sec. 9, Ch. 645,
Mont. Laws 1991). The rule for disposition of fees to local
governments to reimburse their costs 1s also necessarily
amended to accommodate the foregoing legislation.

5. Interested persons may submit their data, views, or
arguments concerning the proposed rule, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Pat Risa, Department of Health and
Environmental Sciences, Cogswell Building, Capito) Station,
Helena, Montana 59620, no later than August 3], 1992.

6. Robert J. Thompson has been designated to preside
over and conduct the hearing.

Certified to the Secretary of State __July 20, 1992 .
Reviewed by:

e S

Eleanor Pabkeﬂ DHES Attorney
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF 24.11.475 PERTAINING TO
UNEMPLOYMENT INSURANCE

In the matter of the amendment
of rules governing unemployment
insurance.

NO PUBLIC HEARING CONTEMPLATED

TO ALL INTERESTED PERSONS:

1. On August 29, 1992, the Department of Labor and Industry
proposes to amend 24.11.475 governing the administration of
unemployment insurance for the State of Montana.

2. The rule as proposed to be amended provides as follows:

(!:1) 'rha dnpartnant m approvu tra;ning tor any cla..i.nant
aligibiea—under—-eeotion-39-Sr—i307 - -MEN - =+ £ - tha~trairing--neets
under tha following conditions:

(a) The trainmq faclhty ia approved by the ageney‘

(b) The claimant’s skills are either---obsoiete—-or
oppertunitien-for--enploynent —in-etaimant -y -usuai-debor-saviee
a:e—ninhui-ml—m.trw
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lai , Kill inimal Jeglini 3 likel
improve; : X .

(c) The training course relates to an occupation or skill
for which there are, or are expected to be in the immediate
future, reasonable employment opportunities in any labor market
area in the state in which the claimant intends to seek work;

(d) The claimant has aptitudes or skills which can be
usefully supplemented within-a-shert-time-by--rebereimings by the
trajning; and

(e) Fhe--cloiment---is--net--receiving---x-—-training---or
eduentisnai-riiowanee-under-anoctherfederai~or-atate-progrenr In

h h ; : 5 :

(25) On a week-to-week bagis a trainee meeting the
foregoing qualifications may continue to receive benefits until
benefits are exhausted if the training facility certifies that
the claimant is enrolled in and satjisfactorily pursuing the
training course.

AUTH: Sec. 39-51-302, MCA IMP: Sec. 35-51-2307, MCa

REASON: This rule is amended inasmuch as the prior rule was
interpreted by many as being too restrictive and had the effect
of eliminating training opportunities to those individuals who
would benefit the most. This revised rule more clearly
identifies the schooling that the statute prohibits, the
schooling that the Departrment may authorize, and the condjtions
that must exist before training is authorized.

3. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Legal Services Division
Hearing Unit
Departmant of Labor and Industry
0ld Board of Health Building
1301 Lockey
Helena, MT 59620

no later than August 31, 1992,

4. If a person who is directly affectad by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he as to the Legal Services Division at the
above address no later than August 31, 1992.

5. If the agency receives requests for a public hearing
on the proposed amendments from aither 10% or 25, whichever is
lems, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Lagislature; from a governmental subdivision, or agency; or from
an assocjation having no less than 25 members wha will be
directly affected, a hearing will be held at a later date.
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Notice of the hearing will be published in the Montans
Administrative Register. Ten percent of those persons directly
atfected has been determined to be 25.

. - . . /,, . .
/f > ANy - / ).
Y/ (L e 21y L/\ A ot o At e

William E. O’Leary, Chief/Counsel Mario A. Micone, Commissionar
Rule Reviewer SR DEPARTMENT OF LABOR & INDUSTRY

iy

Certified to the Sacretary of State: dteee T
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed )

amendment of rule to make )

consjistent the exclusions from ) NOTICE OF PUBLIC HEARING
the definitions of employment ) ON PROPOSED AMENDMENT OF
in the Unemployment Insurance ) ARM 24.29.706

and Workers’ Compensation Acts )

TO ALL INTERESTED PERSONS:

1. On August 26, 1992, at 10:00 a.m., a public hearing
will be held in the 1st Floor Conference Room of the Beck
Building, 1805 Prospect, at Helena, Montana, to consider the
proposed amendment to rule stated above.

2. The Department of Labor and Induatry proposes to amend
its rule specifically pertaining to the exclusions from the
definitions of employments in the Unemployment Inaurance and
Workers’ Compensation Acts.

3. The Department of Labor and Industry proposes, to the
extent feasible, to make the rule regarding what employments are
excluded from the definition of employment under this rule be as
congistent as possible betwaen the unemployment insurance and
workers’ compensation programs. The department is interested in
public comment and suggestions on this issue.

4. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined).

( 1) Seie--propriectors - or--working- -members ~-of-~a
partnersh:p-—whe—eemider—-ﬂm-or—mld-tnmﬁverm-ns
independent-—-contractors-—and--who ——contrace Lo --agrienltuaret
services—to-be--pertormed -on~a-—foarm-or--reanchr—or—for-ywoker--or
saiesnan-services-perforned—under -2-iicense—ismred by-bive--poerd
sf-panltyrequlation-atre nNot-requived 4o-eiect~-bo-ba-boundunder
a-cenpansation-planr

+2» Sole proprietors or working members of a partnership
who consider themselves or hold themsaelves out as independent
contractors, ether-than-these—in—seetion-(rr-of-this-rerler must
elect to be bound under a compensation plan, but may elect not
to be bound under a compensation plan if the mdapemlene
contractor
submits, on forms provided by the divisten department, an
appropriate application as required by saction 39-71-401(3),
MCA, and the independent--ocontreector applicant meets all the
following conditions: E

(a) gvidence the independene---eemtractor applicant
demonstrates-he is engaged in an independently established
trade, occupation, profession or business by providing the
diviston gepartment with:

(i) evidence me the applicant pays social security or
unemployment taxes on his the applicant’s employaes or salf-
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employment. tax en-himself; or

{1ty -his-businessssworkerst-conpensation-tnsurance poticy
and-nnna—-o!—tnsurazr—-er

42y (id) a copy of his the applicant’s federal or state
income tax statement for the most recent tax reporting period
that shows income and expenses for his the applicant’‘s businesss
ar,

tivy—a-eopy—ofirin-saies-denier-aqreenent—signed -py -rim-end
the~hiring -agent wiricir -indicetes e~ is-not —an-enployee according
to~the-internek revente code rales-inp lenent ing -tive ~156-2- -Faderad:
tax-equity-and- fiseadi-respensipiiiey—act--and--thet frie--business
activities—£uifiii-the-internri—revente—serviee ~definidion -of o
direct-seiierr

(b) The indepandent-—contractor-deponstrates- e -considers
himmeif-—or—holde-—irimself-—owt applicant contends to be an
independent contractor by providing the divisien with;

(1) a eopy-of-wr-cursent-contract-ir-which—he-i»-ideneified
an--aw —-independent- - contractor—-who ~-ie~-free - fron--sontrer—or
direction--over—the-—performance - of—ie—servioes ——-other—-then
controt--or-—direction--required-—by-governmentr-reguiation~-and
whieh--io--migned - by--the--lriving —agene—and--kimseifr-or lettar,

(ii) 2etters—frem-at-least threedifferent-iriring--egents
aneh——af-rwir il - vhatas - ~thol - —tive~~tydependant - cotvbhractor -3
curreatiy - -or——was——under——contracet-—dunring-~-tohe—-tndependenes
combractorss-nest-recent--LaN- pear-and -that - during- che—-cine--of
the--contract--hre-vas- free-fromw—contrei- or--direct ron —ever--the
perfernance—of-Jria-—services;—other--chenr—contrei- er-direction

requ&red—w-qemmﬂw&m Ywo or wmore of the following:

{(c) The :ndtpcndcnenmtraﬂmwwhrm-hﬂ

sumes-mﬂh&—y«wnt—m&rﬁer-wtam—w
s reo cherr-—Jriving g ~n

tnseruce:en-en-hew-eheae—sﬁwms—nut—be-prevtd.dv

+dy-~Fhe~independent- contractor—indienten e performe--new
ar—altered-searvices-under-iris- contract- - only--i-f--the--contraoct--ia
amnended -with-his-—consent-pefore-the-mew-or-ritered -servicesare
performeds

tay-—Fhe~ind dent-sentmaeter applicant indicates he has
a large, substantial investment in the tools, equipment or
knowledge essential to the performance of his i !
services. The division mm:& may require evidence of a
large, substantial investment in tools or equipment, or of
certification of his the applicant’s spacialty knowledge.

(2) +3% An election under this rule is mee valid uneid
approved-y -thrediviatomrand—tire-election—oniy-remrine-effective
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far—one~year-wirile -the -independent contractor performe- services
eenatseene—wthh-bhemmmmwhhmmm
:ts--&pprqva—l 1 ; A4

eieet:onwﬁmawrmwmeeexng-mw-oﬁ
seetion-{2r-af-this-ruies

{4y -—-Sote—propriceors-or-woriing- senbers- of-w partrersiriy
who- consider- hepseives or--old-thanseives-out--ae-
sontractorsy-othear-than—theose—in-section-{ii-of-this-rute~and
who-have-employeear~may-eiect—net-te—be-bound-under-a-conpen-
sation-pians-without-providing-che~itnformation—required-py
seetian-+{2}- of--tivia -ruler ~but-providing-the- followving--inform—
atiens

+ay-—nunbar—-of-ersens - enpioyed--by--the i mdependent-—con-
tractor-other-than-hinsaifs

fb}—mm—eﬂ-nﬂuﬂ-mﬁm—immm—
viding-eoverage-for-his-empioyeany-and

fey-~potiey-~HuRber -—of ~-worieriy - conpensation - fneurence
cavering-his-empioyeess

£5¥)~~Fhe—exenption -provided -for--under - £higs—-vulke - is--for
werkersi-conpensatiom-purposes—ontyr—Jhe--fact-that—an-inde-
pendent-contractor- neither--appries-for ~nor-receives-an eNenp—
tion-dees-net-impiy-empioyae~statuar

$6F ==F - a--persorr —seeking - siection— Mot -tor ~be - bound--under
this-ruie—does-not--agree-withr-the—divistonsis-deciston;-hre--may
reqyest—-an--adaiaistrative - reviow -2 - ACCOPaNNIOe ~ Wit~ ARM
241295206 v~ —-Ff-—tire-person-doee—Not--agree —with- tive-divisionss
duts:on-afemwutmﬁ-mmvﬁmw

he~-nay-request-contested-case-precedures—in wiehy-
ARM~24T29+207c

(3) I:_;na_ann;i;;ps_sa:kipn_nnis,aggmn:;gn;dia;gzgga_ui:n

AUth: Sec. 39-71-203, MCA; IMP, Sec. 39~71-401, MCA

REASON: BAmended Rule: 24.29.706 Under 39-71-401(2)(d) MCA a
sole proprietor or working member of a partnership is exempt
from the provisions of the Workersa’ Compensation Act. However,
under 39-71-401(3) such an individual, who holds himself out as
an independent contractor, can elect to receive coveraga under
any of the three plans. The Department must adopt rules to
implement the process required to establish the individual as an
independent contractor. This rule is adopted to establish the
procedure and requirements that the Department will accept to
establish this independent contractor status.

5. Intereated parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Legal Services bivision

Hearing Unit

Department of Labor and Industry
0ld Board of Health Building
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1301 Lockey
Helena, MT 59620
no later than August 31, 1992.

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
reguest for a hearing and submit this request along with any
written comments he has to the Legal Sexvices Division at the
above address no later than August 31, 1992.

-

/oo e ~ . 2 ) .
’. o=
/i /‘/,ﬁ I ff‘/\' \/" L tep g e ( _/r-f_’_l'--- P

William E. O’Leary, Chief/ Counsel Mario A. Micone, Commissioner
Rule Reviewer - DEPARTMENT OF LABOR & INDUSTRY

IS

Certified to the Secretary of State: e Ak
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed )
amendment of rules and a proposed) NOTICE OF PUBLIC HEARING ON

new rule regarding what is ) PROPOSED AMENDMENT OF
classified as wages for purposes ) ARM 24.11.814

of Workers’ Compensation and )} AND PROPOSED ADOPTION OF
Unemplovment Insurance. } NEW RULE I

TO ALL INTERESTED PERSONS:

1. On August 26, 1992, at 10:00 a.m., a public hearing
will be held in the 1st Floor Conference Room of the Beck
Building, 1805 Prospact, Helena, Montana, to consider the
proposed amendnents to rules and new rule stated above.

2. The Department of Labor and Industry proposas to amend
its rules specifically pertaining to those payments made by
employers to employees which are expense reimbursements and may
be excluded from the definition of wages.

3. The Department of Labor and Industry proposes, to the
extent feakible, to make the rules regarding what may be
excluded as expense reimbursements under these rules be as
consistent as possible between the unempleoyment insurance and
workers’ compensation programs. The department is interested in
public comment and suggestions on this issue; however, no
proposal which has the effect of reducing an employee’s actual
wage, or that camouflagea wages as axpense payments, will be
considered.

4. The proposed amendment and proposed new rule will read
as follows: (new matter underlined, deleted matter interlined).
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heir -
the reasonable rental value mav not he areater than 25% of the
emplovee's gross remuneration.
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-123, MCA
REASON: Enacting New RULE I in Workers’ Compensation

Rules. A 1991 amendment to 39-71-123(2) (a) MCA modified what
was not "wages" insofar as what axpenses were allowabla for
meals, lodging and travel and rental of equipment. Thig rule is
enacted to establish per diem mileage and rental cost for
certain tools, as well as establish a procedure that the
employer can follow so as to exclude these expenses from
"wages".

24.11.814 PAYMENTS THAT ARE NOT WAGES.---— EMPLOYEE EXPENSES

(1) Payments made to an employee to reimburse the employee
for ordinary and necessaary expenses incurred during the course
and scope of employment are not wages if all of the following
are met:

{(a) the amount of each employee’s reimbursemaent is entered
separately in the employer’s records;

(b) the employer has documentation that the employee
incurrad the expenses in conducting business for the employer;

(¢) the reimbursement is not based on a percentage of the
employee’s wage;

(d) the reimbursement dces not replace the customary wage
for the cccupation; and

(e) the reimbursement is based on:

(i) actual expenses incurred by the employee supported by
receipts; or

(ii) a flat rate no greater than the amount allowed to
employaes of the state of Montana under section 2-18-501 and
503, MCA, unless, through documentation, the employer can
substan?iate a higher rater; or

AUTH: Sec. 39-51-301, 39-51-302, MCh IMP: Sec. 39-51-201, MCA

REASQN: The Department is proposing this amendment to clarify
what employee expanses are not to he considered wages for the
reporting requirements of unemployment insurance. This is
required by the amended Section 39-51-201(19)({b) (iii), MCA.

MAR Notice No. 24-29-34 14-7/30/92



~1579-

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Legal Services Division
Hearing Unit
Department of Labor and Industry
0ld Board of Health Building
1301 Lockey
Helena, MT 59620

no later than August 31, 1992,

6. If a perscon who is directly affectad by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to the Legal Services Division at the
above address no later than August 31, 1992.

ol FEEAN
/ /// % Jﬂ /[§>Z"j" z'vﬂ-(‘(-u.(r :l\'- )’t((\..«—-‘—_.-

William E. O'Leary Chief Counsel Mario A. Micone, Commissioner
Rule Reviewer ~ N DEPARTMENT OF LABOR & INDUSTRY

cartified to the Secretary of Stata: PR R 4
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.13,.201, 46.13.301 through
46.13.304 and 46.13.401
pertaining to low income
energy assistance program

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.13.201, 46.13.301
THROUGH 46.13.304 AND
46.13.401 PERTAINING TO LOW
INCOME ENERGY ASSISTANCE
PROGRAM

TO: All Interested Persons

1. Oon August 20, 1992, at 1:30 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services  Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of rules 46.13.201, 46.13,301
through 46.13.304 and 46.13.401 pertaining to low income
energy assistance program.

2. The rules as proposed to be amended provide as
follows:
4 .20 N

Subsections (1) and (1) (a) remain the same.

(2) The staff member shall explain to the person apply-
ing all factors of eligibility which must be substantiated and
assist the person to understand the requlations governing his
eligibility and receipt of benefits. The staff member shall
inform the c¢lient of the availability of the regulations
affecting eligibility as found in the Administrative Rules of
Montana, 46.13.101 through 46.13.501, copies of which are

available
from the Intex=
v vic ami si e ivisi
! Tlitati 3 A o
4210, Helena, MT 59604-4210.
Subsection (3) remains the same.
AUTH: Sec. 53~2~201 MCA
IMP: Sec. 53-2-20] MCA

46, 30 (1) A '"household" eensists—ef

ecopomic unit for whom resjidential enepay is customarily
a j who i £ ts
in_t o t

Subsections (1) (a) through (9) remain the same.
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AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-20] MCA

46.13.302  ELIGIBILITY REQUIREMENTS FQR CERTAIN IYPES OF
INDIVIDUALS AND HOUSEHOLDS (1) Except as provided be-
low, households which consist solely of members receiving
supplemental security income, aid to families with dependent
children, or general assistance ate automatically financially
eligible for 100% low income energy assistance .
"Members receiving SSI, AFDC, or general assistance” jinclude
any financially responsible relative or individual whose
income and resourcds were considered in determining eligi-~
bility for these programs.
Subsectians (2) through (6) remain the samae.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. §3=2-201 MCA

46.33.303  TABLES OF GROSS RECEIPTS AND INCOME STANDARDS

(1) The income standards in the table in subsection
(2) below are the 388+ 1992 U.S. government office of manage-
ment and budget poverty levels for households of different
sizes. This table applies tc all househalds, including self-
employed households.

(a) Households with annual gross income at or below 125%
of the 199+ 1992 poverty level are fimancially eligible fer
low income energy assistance. Households with an annual gross
income above 125% of the 3863 1992 poverty level are ineligi-
ble for low income energy assistance.

(2) Income standards for all households:

Family Povaxty 50 125 150

Size Guideline Percent Percent Percent

One $ 6620 6,810 IR0 3,407 5 8% 4,513 5 930 10,215
Two Sr080 2,190  4r440 4,595 2 HoM0 11,488 3930 13,785
Thres T340 11,370  rE30 5,780 906 14,463 36730 17,358
Four 23400 13,930 2 6700 6,979  FerS80 17,438 20,00 20,925
Pive re66 16,030 3930 8168 ¥R 204410 230400 24,495
Six 0090 18,710 060 9,358 FHr400 23,388 000 28,065
Mdditiqnal 360 2,780 i 1,190 Arlas 2,975 380 3,370
masber add

AUTH: Sec. 53-2-201 MCA
IMP:  Sec. $3:2-201 McA

Subsactions (1) through
(3)(a) remain thea sage.

(b) Deapendant care deductions shall be subtracted from
annual gross income that is between 125% and 150% of the 195%
1992 U.S. government office of management and budget poverty
level for the particular household size.

Subsections (3) (c) and (4) remain the same.
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(a) Medical and dental deductions can only be subtracted
from annual gross income that is between 125% and 150% of the
+09% 1992 U.S. government office of management and budget
poverty level for the particular household size. Households
meeting the income standards in ARM 46.13.303(2) after this
adjustment are eligible for benefits.

Subsections (4)(a) (i) through (4)(a)(x) remain the same.

AUTH: Sec. $53-2-20] MCA
IMP: Sec. 53~2-201 MCA
6 4 W, (1) Definitions:

(a) LC means local contractor.
U Bal Sediities i

MPbU-Reseurees—IReT

{4} —EFe—means-Great—Fallio—Gas—Compamy-r

o :

{e)—Phi—meane—PaeifioPower ?“d ?*QHE} -

Subsections (1) (g) through (1) (i) remain the same in text
but will be renumbered (1) (b) through (1) (d).

Subsection (2) remains the same.
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—Ralal — DS —dual —REA
badioome  —gas ~sloclieily —eit —piopane —wood —<eat -slosticity
00— T 100 —T5%- 1008 25%- 00— T5K- 00— 75%- 100%—T5%- 100%—T5%
one PrEra $461—328 $202— 223 $244 193 $132—103 $432 95 $485 345
o $214 164 55443 $362 273 5298223 S 120 58— 19 $504._445
[ 34182 $628 470 $413 300 $330— 264 5306154 $190—143 $675 506
Tour $273 208 $202— 528 $451 245 $379— 204 $240— 10 $221 166 $256 561
—aatusal UTE. YT — el ~REA
bodigoms  ———pes -lesticiy —il —Propane —wood —caal -sleckicity
1006355 100K 28%.- 150K T5%- 100K 75K~ 100%—76%- 100K—75%- 100K 5%
s $153—14 $363 204 $366—394 $a13—156 s g0 $30—83 $423- 343
o $186—140 $480_380 $15—2% 250104 4012 138503 £517 288
hies 24— $545—400 $358—280 285231 8 $165 134 $561—490

A000—T6- 0 100K-—IS5M- 0 J00M-2BK- 00 00%—IBK- 0 ON—25%- 00 JOO0K-7S%- 0 HOOR-—I5%
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1008
SINGLE  NATURAL.
_m_mm__m_m_m__m_j
L BERroau | $182 §285 §293 $137 5127
i BKREQOMZ | 2222 5552 5342 5366 $a71 | sis8 |
5254 5621 5394 $816 | $206 519
udeRERBROME | $292 1 5703 | §d4d4g | S483 | 5240 P .|
HULTL NATURAL
LLOERROCH | 138 sa23 s248 | sa60 | sitg | SAJQ
S433 | 5480 2304 5318 £A4d ila8 |
2oEREQOMS | 5218 | 5846 FETH] £33 | 8179 5165 |
4 BEDROOMS | 324¢ | S6€11 3383 | 5405 ) 5203 §133
MOPILE  NATURAL
— HOME GhS ELECTRIC FUER QIL _FPROPANE ~ WOOD COBL
oh-HERROOM | $360 | $420 | $283 5278 $328 $118
5206 5812 5323 4 5189 3147
5233 5583 5367 5386 5191 $177
|-4BEDROOMS | 526 5853 £411 $433 5223 $206
15%
SINGLE  NATURAL
~SLECIRLS ~FURL OIL  FROPANE ~ WOOR
2332 5343 | §235 ) 103
5434 $280 5274 §129
S0 | §22% 3332 $A54

i

:

2
B
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by DISTRICT 4
100%
SINGLE NATURAL
GAS CTR FUEL OIL  PROBANE  WooD CQAL
| dkmBEDROOM 5168 5317 $312 3330 $146 3334
| 5206 | 4 | £280 $477 5182 | sies |
3_BEDROOMS $233 §5523 $432 §542 5219 5202
4 _B] MS 262 £588 5485 §607 $455 233
_ELECTRIC FUEL OIL  PROPANE W CQAL
2328 5271 2339 2427 5337
$400 $333 2413 8158 | 3348 |
§455 316 5474 $190 5173
$510 5423 $828 $222 $205 |
_ELECIRIC EVEL QL. PROPANE — WOOD _ GOML
5350 $290 $363 £125 5125
5428 5358 3442 $i63 5436
5486 $402 $504 5203 §1es
5$545 §451 $564 $237 $219
__HOOD  COAL
$109 $101
$137 3128
5164 151
$191 5476
s 35 s 88
$119 3110
5143 §132
$154
R .
PRGBS 00D SN
3332 3341 $117
$365 $378 3132 2341
5409 $422 3178 5164
MAR Neotice No. 46-2-711 14.7/30/92
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SINGLE NATURAL

mmm_m_rm_
Lk RERECOM FIVE] Sdsa | daed | 3400 | sidd | Gizd
2181 sz L 5322 | 33€8 | 316§ ) 514 |
sl S48 L 53686 FL U 5480 1 384 |
ldBERBOOMZ | 5238 | 334 i2l) . | 3488 5332 | 33l1%
MULTL NATURAL :
o ERMILX . GRS . ELECTMIG.. ~ERQERNR . HOOR. . COBM.
MB:).42)le. o iddd ido A240 VT Sdhk i 20Qd

. RRRROCNE | SiSd AdSS 240 ekl 1 5l43

ﬁ:ﬂ_ﬂ add2 5482 $174
| 9207 | 466 | §I5T £403 £203 | $187 |

MOBILE NATURAL

HOUE. ~SAS  ELESIRIC EVEL OIL )
L Slde | 8320 £246 5873 324 | S134
$174 5391 £390 133 4 314 |
5197 5345 5341 £287 | 5188 | $171

5321 438 5382 $433 $217

75%

533
L S233.
| S330.
$333

BEEFE FEREE FEELS
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L) DISTRICT 6
100%
SINGLE NATURAL
P Gé; EgECTRIC FUEL OIL QOPANE Woon COAL
00 $154 5345 $269 5383 $123
ROOMS $189 5422 5328 S431 5167 3154
DROOMS $214 $479 3372 5490 $200 | siss
BEDRQOM $537 5417 5548 $234 $5318
EAMILY GAS FUEL OIL ERQPANE ~ WOOD  COAL
_&__mrms
| ke GRROOM | S1JE | 53338 5307 28 | 5107
|5 BEDROOMS | $164 $387 5285 5378 5345
3 _BEDROOMS 3186 3317 S3g4 $428 5174 5483
4 MS 5209 5467 &;& 5577 _5_29_1 B
NATURBL
HOME GAS ELECTRIC EUEL OIL  DROPANE woop Jade)
| L AEQROOM 5344 5321 5250 5328 5128 | suis
2 BEDROQH§ $176 §;}23 __§.3_Q_i §4Q] 5_;5_5 $143
31 BEDRoOMS 5199 5446 $346 5455 5186 5172
4 BEDROOMS §223 $499 $388 §510 5217 $20]
25%
SINGLE NATURAL
H _GAS  ELEGTRIC FUEL OIL —&‘P 0 ~SobL
M 5116 23;9 ggg& §22§ $100 5 92
DR $142 $316 5246 $323 5125 | sije
5 5160 5369 $279 5367 $150 | $139
4 MS 5180 $403 5313 $411 $175 $162
MULTI NATURAL,
‘ __.GAS  ELECIRIC FUEL OIL ~FROPANE ~ WOOD ~ COAL
| L BEDROOM $3101 5325 §375 5230 £.81 | 580
2 BEDROOMS $323 5275 $214 5281 §109 | sioy
3 _BEDR 5139 5333 §243 §313 £33 | 532l
4 M 5157 $350 $272 $358 5152 $141
MOBILE NATURAL
HoME A JLECIRIC FUELQIL W FROPANE ~ WOoR o8k
5108 5341 $A81 348 $.32 1 586 |
2_BEDROO 5132 5294 5228 $30L si16 | g107
3B $143 $334 5260 FRLYY $140 3128
_4_BEDROOMS 5168 §375 §291 | $163 | s1%0
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100%
_ pROPANE _ woop
3348 £i24 5115
5390 | as¢ | 5aas |
_ 8452 $187 5272
[ asos | saaa | saQs ]
FUEL OIL _m_
[ s23s | 283 '&_m_
| $488 . 134§ $13s | s32s
5328 8393 | 5162 | sis0 |
3440 | 3439 475
_PROPRNE  WoOD oML
| $303 | $118 $101
370 $145 514
£820 3174 2159 |
sa11 | s203 | s1g7 |

EEHE EPEEE PR
EELEE
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(£ DISTRICT 8
A00%
FUEL OLL PROPANE  wWooD COAL
5241 3426 5138 $327
£294 3520 5173 2183
$335 5592 5207 3191
S35 25863 5242 3223

Q

FUEL OIL = PROPANE  WOOD OAL

5210 5371 120 | 5131
5256 2453 | 8180 | §133
B33 [ 33le | §180 | 3166
s326 5876 5210 | $304

EUEL.QlL EROPANE  WOOR  COBL
5225 5396 5128 | 3o
$274 siel | glas
5310 $193 | siie
3349 §225 | s207
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{h) DISTRICT 10
100%

ELECTRIC FUEL OIL _ PROPANE Wwooh COAL
5458 5218 $365 3123 LRk}
5316 5336 3446 4153 5141
5359 $382 5507 5183 5169
$492 $428 5568 5214 $£398

ELECTRIC FUEL OIL  PROBANE HOOD COAL
3222 35338 3318 308 .28
$313 5292 £388 £33 323 |
312 5332 £44) 5189 247
$350 §372 $494 5186 $1l2

_ELECTRIC FUEL OIL P WOOD
5240 $256 $340 5114 $395
5324 $312 FLNES $143 FFERY
2338 3353 5372 S171 2137
$374 $398 £328 5199 $184
5%
$.32 S
3315
5138 127
Hoop COAL
$.80 524
$190 $.23
5120 SA13
$1409 1139
$.8% i
$107 3 98
$128 SR
sia3 1 saa |
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_ERMILY 0 ghs ELEQIRIC FURL.OLL PEQPANE =~ WOOD  COML
|k B SREOON 5143 5320 5263 5343 5123 | sils
i ERBOOMS FFVL 5445 Aa83 H. v} 5186 1 sli3
|t _BERRQONG 5233 5938 409 | si3s4 | $331 | 5200 |
MULTI HATURAL
_ENGLX  GAS ELECIRIC FUEL QXL DPEQRANE _ WOOR  COAL.
| -ABEREOOM 25 | 5219 Sd22 S5 | 298 | 500
AR RERORHE EVH] s34l 4273 | 5363 | 5148 | Q124 )
|l AERECOS Sl2 5387 | Al $418 sigz | sli43
|-t BERROONS 5334 $434 355 | §464 | 5189 | si74
MOBILE HATURAL
HQHE GAS = ELECTRIC SUEL OIL FROFANE ~ HOOD ~ COAL
|k BERROOM $133 5298 $245 $313 | sui3 | 5306 |
e B EQEQOMS 5183 §364 5398 £220 Sids | $133 |
|3 BEDROOHS 5484 5414 5339 §343 $173 | 5360 |
|4 BEDROOMS 3207 §464 4380 £496 5202 | 5186 |
5%
_ELEGIRIC _ PROFRNE _ WOOD ~ COAL
5240 3432, §257 533 | 5386 |
2224, 2249 L st | SME | SI07
§334 5273 $3s7 si3s ! s129
2374 5308 §400 | sis3 |
~EREGIRIC IURLQLL EDRODAME — WOoD OML
7S Frery §32¢ | s81 | 308
LG - S 101 | 5.3
$290 228 [ETHY R EETETY
| 5887 | 5339 | §A83 | §i3) |
EORk.Q1k. . ERQEMK — vwoop — COAL
> k) FrEr) £.05% ¢ 389
5224 5293 51098 | §100
3434 1 533 2430 1 3320 |
3283 A3 5153 | siag
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42 DISTRIC
100%
SINGLE NATURAL
1LY GAS EUEL OIL  PROP WOOD COAL
3174 3388 $323 $47% $1350 $133
ROOM: 5212 474 5394 5575 5188 5173
3 ROOI 5240 5539 5448 5684 $225 5208
4 00N 5270 5604 §502 $732 $263 $242
NATURAL
FAMITY GAS ELECTRIC FUEL OIL PAN WOOD COAI
R 3181 Shad Sa2l
[ S483 5163 | sis)
3209 396 | 518k
5235 $229 §211
_ HOOD  COAL
§140 5129
$312 $181
3133
$226
~CORL
§£204
YU
5338
5487 |
_GOAL
a2l
$343
-
5138 |
~— 2R
$271 S
3331 $1ak.
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AUTH: Sec, 53-2-201 MCA
IMP: Sec. 53-2-20] MCA

3. The changes to ARM 46.13.303, 46.13.304, and
46.13.401 are necessary, in part, to ensure that the depart-
ment’s policy coincides with the 1992 U.s. Office of Manage-
ment and Budget (OMB) poverty standards and to ensure that
benefit award matrices are within the current Low Income
Energy Assistance Program (LIEAP) budget. The amendment of
ARM 46.13.303 is necessary to change the income standards to
be used in determining eligibility for LIEAP, based on the
1992 federal poverty levels. ARM 46.13.304(3)(b) and (4){a)
must be amended to provide that the 1992 poverty levels will
be used in determining whether a household’s grogss annual
income is between 125% and 150% of poverty for purposes of
qualifying for a dependent care deduction or medical and
denta) deduction.

The benefit matrices in ARM 46.13.401 used to determine the
amount of benefits to be awarded to eligible households are
being amended for fiscal year 1993 based on current funding
for the program.

The amendment of ARM 46.13.401 is also necessary to eliminate
the differentials in benefit amounts based on which utility
company providas service. Since one provider of electricity
or natural gas may charge more than another, the amount of a
LIEAP recipient’s benefit award has in the past taken into
c¢onsideration not only what kind of fuel the recipient uses
for residential heating, but also which provider the recipient
purchases service from.

Reductions in LIEAP funding and consequently in LIEAP benefit
amounts has made the differences in benefit amounts based on
the provider sc small as to be inconsequential. The matrices
are tharefore being changed ta eliminate the different bhenefit
amounts based on the provider, although benefit amount still
varies by type of fuel used for heating. Sections (1) (b)
through (f) of ARM 46.13.401 which list the abbreviaticns used
in the rule for the different utility providers are therefore
unnaceasary and are being delated.

It is necessary to amend ARM 46.13.201(2) because it is no
loanger accurate. It currently statas that copies of the
administrative rules governing eligibility for LIEAP are
available from the offices of the clerk and recorder and the
clark in each county. Since the rules are available at
different laocations in each ceounty, the rule is being changed
to state that the rules can be obtained from the department.

The definition of household in ARM 46.13.301(1) must be
amended to make it conform to the wording of the LIEAP stat~
ute, as required by the Office of Community Services of the
U.5. Department of Health and Human Services (HHS), which
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administers LIEAP. In the current rule, all individuals who
share a single primary heating source and live in a single
shelter are defined as a household. Although the definition
of household is being changed to state that all individuals
living together as one economic unit and sharing energy costs
constitute a household, there is no change in policy, because
all individuals who live together and share energy costs will
be considered as one economic unit.

The amendment of ARM 46.13.302(1) is necessary to specify that
any household which automatically qualifies for LIEAP benefits
because all the members of the household receive either
supplemental security income, aid to families with dependent
children, or general assistance will receive the maximum
benefit. This is not a change in policy but makes it clear
that such households not only are financially eligible but
also will receive benefits at the maximum 100% level.

4. Interested parties may submit their data, views, or
argumernts either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart-
ment of Social and Rehabilitation Services, P.0. Box 4210,
Helena, MT 59604~4210, no later than August 27, 1992.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

i i / ' ‘
Q/U.L'ln ? X (N0 A VY P
Rule Reviewer Dire¢tor, Social and Rehabilita-
tipn Services

Certified to the Secretary of State July 20 , 1992,
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF AMENDMENT OF
RULES PERTAINING TO HORSE
RACING

In the matter of the amendment )
of rules pertaining to general )
provisions, racing secretary, )
veterinarians, general require- }
ments, general rules, duties of )
licensee and breakage, minus )
pools and commissions )

TO: All Interested Persons:

1. On May 28, 1992, the Board of Horse Racing published
a notice of proposed amendment of rules pertaining to the
horse racing industry at page 1077, 1992 Montana
Administrative Register, issue number 10.

2. THe Board has amended ARM 8.22.601, 8.22.607,
8.22.612, 8.22.711, 8.22.801, §.22.1601, §.22.1602 and
8.22.1802 exactly as proposed. The Board has amended ARM
8.22.1611 with the following changes:

"8.22.1611 DBREAKAGE, MINUS PQOLS AND COMMISSIONS (1)
through (a) will remain the same as proposed.

(b) an odd cent over amy multiple of #iwe fen cents in
the amount calculated on a deollar bagis, so that the licensee
may retain the breaks on tickets of every denomination except
in the case of a minus pool.

(2) In the event a minus pgol should occur and the
amount calculated on the dollar basis be less than ten cents,
the association shall pay the amount of =em five cents on each
dollar bet.

(1) will remain the same as proposed."

ARuth: Sec. 23-4-202, MCA; IMP, Sec. 23-4-301, 23-4-302,
23-4-303, MCA

3. Two comments were received prior to the end of the
comment periogd cn June 26, 1992, Summaries of the comments
and the Board's responses are as follows:

ARM 8.22.1611

COMMENT: Two comments were received stating that section
23-4-302, MCA, sets the hreakage figure at ten ¢ents, so that
ARM 8.22.1811(1) (b) cannot therefore reduce the fiqure to five
cents. Instead, only the minus pool amount in ARM
8.22.1611(2) should have been amended to reduce the amount to
five cents.
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~l606-
: The Board concurg with the comments and will
amend the rule as shown above.

BOARD OF HORSE RACING
STEVE CHRISTIAN, CHAIRMAN

BY: (i;%aAj';%,':Ea$CZ:

ANNIE M. BARTOS, CHIEF COUNSEL

e :Eiuég;

ARNIE M. BARTOS, EULE REVIEWER

Certified to the Secretary of State, July 20, 1992,
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BEFORE THE BOARD CF MEDRICAL EXAMINERS
DEFPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the amendment ) NOTICE OF AMENDMENT AND
of rules pertaining to defini- ) ADOPTION OF RULES I
tions, applications, fees and ) (8.28.421), II (8.28.507),
renewals and the adoption of )} AND IIT (8.28.1702)
new rules pertaining to ) PERTAINING TO THE PRACTICE
reactivation of inactive or }  OF MEDICINE
inactive retired licenses, )
verifications and fees )

TO: All Interested Persons:

1. On March 12, 1992, the Board of Medical Examiners
published a notice of public hearing concerning rules
pertaining to the practice of medicine at page 356, 1992
Montana Administrative Register, igsue number 5. The hearing
was held at %:00 a.m., in the downstairs conference room of the
Department of Commerce building.

2. The Board has amended and adopted the rules exactly
as proposed with the exception of the proposed amendment to
ARM 8.28.402. The Board has not yet determined whether to
adopt ARM 8.28.402 as propesed for amendment.

3. With the exception of the proposed amendment to rule
8.28.402, no comments Or testimony were received.

BOARD OF MEDICAL EXAMINERS

PETER L. BURLEIGH, M.D.
PRESIDENT

BY: /(224/ "7ﬁ"izzib€i“

ANNTE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ﬁtu m : QLf_

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 20, 1992.
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BEFORE THE BOARD OF PHARMACY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the

amendment of a rule pertaining
to fees and the proposed
adoption of a new rule per-
taining to pharmacy techni-
cians

NOTICE OF AMENDMENT

OF 8.40.404 FEE SCHEDULE AND
PROPOSED ADOPTION OF NEW
RULES PERTAINING TO PHARMACY
TECHNICIANS

TQ: All Interested Persons:

1. On February 27, 1992, the Board of Pharmacy published
a notice of proposed amendment and adoption of rules
pertaining to pharmacy technicians, at page 267, 1992 Montana
Administrative Register, issue number 4. A number of
individuals requested opportunity to present their data, views
and arguments to the Board at a public hearing. A notice of
public hearing was published at page 831, 1992 Montana
Administrative Register, issue number 8 in response to this
request.

2. The Board has amended ARM 8.40.404 exactly as
proposed. The Board has adopted new rules I (8.40.1301), II
(8.40.1302), III (8.40.1303), V (8.40.1305), VI (8.40.1306),
VII (8.40.1307) and VIII (8.40.1308) exactly as proposed, but
with the addition of section 37-7-201, MCA, to the section(s)
peing implemented. The Board has adopted new rule IV
(8.40.1304) as proposed, with the addition of section 37-7-
201, MCA, to the section being implemented, and with the
following change:

w 4
(1) (a) will remain the same as proposed.
{b) type a prescription lahel and affix it to a
prescription bottle, with a final check,
AUXILIARY LABEL(S) and any patient counseling to be performed
by a pharmacist;
(c) through (2) will remain the same as proposed.”
Auth: 37%-7-201, MCA; IMP, Sec. 37-7-201, 37-7-307, MCA

3. Oral testimony was presented at the hearing. The
Board received additional written comment prior to the end of
the comment period May 28, 1992, Summaries of the comments
and the Board's responses follow:

8:40.1301

. Proposed Rule I(2) and (3) on
pharmacist's professional judgment and release of medications
should address review of all patient profiles, to monitor
compliance by patient, and to monitor therapy. Computers
should not be the entire means of monitoring.

RESPONQE: The proposed rules address pharmacy
techniciansg, not registered pharmacists. The supervising
pharmacist will review the patient profiles, as this is part
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of their professional respongibility. The proposed rules are
not regqulating pharmacists, but pharmacy technicians.

Proposed Rule 1(2) mentions oral
prescription orders, but does not specify whether in-house
orders in a hospital (i.e. IV orders) or only outpatient
prescription orders are intended.

The language of the rule already covers oral
prescription orders, and includes hospital orders. No
language clarification is needed.

Proposed Rule I(2) on patient counseling
does not have a strongly worded penalty section, which is
needed ag an incentive to stay within the law,

RESPONSE: The pharmacist is responsible for counseling,
and should not alloew pharmacy technicians to engage in patient
counseling. The penalties for a pharmacist's violation are
the same as for pharmacy rule violations in general under ARM
8.40.414 and 8.40.415; a geparate penalty for each rule
section is not feasible.

8.40.1304

COMMENT NO, 4 Thirty-four comments were received
stating proposed Rule IV (1) (c) allows technicians to enter
prescription information intoc a data processing system, which
circumvents the pharmacist's independent professicnal
judgement in data entry and profile review, and eliminates
¢ounseling by a registered pharmacist.

: The Legislature's Statement of Intent on the
bill creating pharmacy technicians licensing included data
entry as a pharmacy technician task. The Board wishes to
follow the legislative intent. The rules a3 propcsed do nct
allow pharmacy technicians to coungel patients, which must be
done by a registered pharmacist. To remove data entry from
pharmacy technician tasks would not allow full use of the
technicians.

. Three comments were received stating
computers are not capable of screening for all patient
considerations. Allowing technicians to enter data under the
"supervision" of pharmacists witheut a review of the patient
profile will result in a negative gutccome and liabilicy for
the supervising pharmacist.

;. See response oo comment Mo, 4, abkove.

COMMENT NO, 6 Proposed Rule IV does not clearly
differentiate between clerical and technical duties and does
not distinguish when it is necessary to apply for permission
to use a pharmmacy technician.

: Pharmacy technicians are an auxiliaxry of the
supervising pharmacist. The duties of a registered pharmacist
are definéd in the statutes, with penalties in place for
violation of the statutory duties. A pharmacist may therefore
agree to allow a technician under their supervision to perform
these pharmacist tasks.
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Clerical gtaff are not performing technical functions
which are the registered pharmacist's duties under the
statutory definition. Clerks may not perform pharmacist
duties, and are s¢ prohibited in the statutes. Only pharmacy
technicians under statutory/rule guidelines and registered
pharmacist supervisor may perform allowed duties.

N 7: Drug interaction detection process is not
possible on a computer unless the pharmacist determines the
seriousness of the interaction. If a technician enters the
information into the computer, the interaction may not appear,
and this task should therefore be under the section which
includes "exercise of the pharmacist's independent
professional judgement."

RESPONSE: See response to Comment No. ¢ above.

COMMENT NO. 8: Two comments were received stating
proposed Rule IV(1) (b) should not allow the pharmacy
technician to affix auxiliary labels, as this falls under the
judgement area, and should not be allowed as a technician
function.

RESPONSE: The Board concurs with the comment and will
amend the rule as shown above.

8.50.1303

COMMENT NQ. 9 Thirty-seven comment$ were received
stating proposed Rule V, on pharmacy technician training,
should require one specific general training manual and test,
to be used by all pharmacies, with additional on-site specific
training.

RESPONSE: Proposed rules V and VI already require Board
approval of training programs in advance. The Board feels
this is sufficient supervisiom for various training programs.
Certain training manuals have already been developed, and
Board approval of individual training plang will allow for
greater flexibility in use of these manualg. Proposed Rule VI
already sets forth the standards for training of pharmacy
technicians.

8.40.1308

. Thirty-six comments wexre received
stating proposed Rule VIII, allowing registered pharmacists to
supervise two technicians if the technicians are performing
certain functions, doeg not consider the problem of
supervising separate activities at the same time in different
rocms. The ratio should therefore be kept at one-tc-one,
considering interns and externs in the ratio as well.

: The ratio in the proposed rule was set up in
the legislative statement of intent. The ratio is one-to-one
unless certain procedures are being undertaken. The.Board
wishes to follow the legislative intent. .
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8.40.1301 through §,40.1308

COMMENT NO. 11: The proposed rules need to plan for
funding regqular inspections to ensure compliance with the
rules and proper regulation and control.

RESPONSE: No reqular inspection of pharmacies is
contemplated. The Board will approve Utilization Plans in
advance, and act on statutory or rule vicolations under the
present disciplinary system. It is not feasible to add fee
collections and personnel in the rules for regulation of
pharmacy technjciang specifivally. The rules already contain-
record keeping requirements, etc., for supervision by the
Board.

COMMENT NQ. 12: The patient profile should be addressed
in the rules.

Preparation and review of the patient profile
is under the area of exercise of the pharmacist's independent
judgement, which requirement is already in the rules. Patient
profiles are not a pharmacy technician function.

COMMENT NQ, 13: A comment was received from the
Administrative Code Committee stating all proposed rules
should have section 37-7-201, MCA, added to the sections being
implemented to give more authority to the proposed rules.

: The PBoard concurs with the comment and will
add section 37-7-201 to the sections being implemented.

A comment was received- in support of the
one-to-one ratio for retail pharmacies.

R : A comment was received in support of the
training rule as proposed.

: Two comments were received in support of
the rules in general.

: The Board acknowledges receipt of the comments
in support.

BOARD OF PHARMACY
ROBERT KELLEY, CHAIRMAN

BY: dw /L’ ?mt‘f?s

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(2.2 Bats

ANNIE M. BARTOS, RULE REVIEWER

Cercified to the Secretary of State, July 20, 1992,
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to course
requirements and fees, and the
adoption of new rules pertain-
ing to complaint process,
reciprocity and license and
certificate upgrade and down-
grade

NOTICE OF AMENDMENT OF
8.57.406 COURSE REQUIRE-
MENTS AND 8.57.412 FEES,
AND ADOPTION OF NEW RULES
PERTAINING TO COMPLAINT
PROCESS (8.57.413),
RECIPROCITY (8.57.414) AND
LICENSE AND CERTIFICATE
UPGRADE AND DOWNGRADE
(8.57.415)

TO: All Interested Persons:

1. On May 28, 1992, the Board of Real Estate Appraisers
published a notice of proposed amendment and adoption of the
above-stated rules at page 1082, 1992 Montana Adminigstrative
Register, issue number 10.

2. The Board has amended and adopted the rules exactly
as proposed. ‘

3. No comments or testimony were received.

BOARD OF REAL ESTATE APPRAISERS
PATRICK ASAY, CHAIRMAN

BY: QMJ %

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

@ AR b,

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 20, 1992.
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BEFORE THE BOARD OF SANITARIANS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to employ-
ment responsibilities, regis-

tration certificates, renewals

) NOTICE OF AMENDMENT,

)

)

)
and fees; adoption of new rules )

)

)

)

)

)

ADOPTION AND REPEAL OF
RULES PERTAINING TO
EANITARTIANS

pertaining to continuing
education and sanitarian-in-
training; and repeal of a rule
pertaining to environmental
sanitation

TO: all Interested Persons:

1. On March 12, 1992, the Board of Sanitarians published
a notice of proposed amendment, adoption and repeal of rules
pertaining to sanitarians at page 360, 1992 Montana
Administrative Register, issue number 5.

2. The Board has amended, adopted and repealed the rules
exactly as proposed. New rule I will be numbered 8.60.414 and
new rule II will be numbered 8.60.415.

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
therete are as follows:

COMMENT: It is unclear in 8.60.414(2) whether credits may Le
earned only in odd numbered years.

RESPONSE: The rule requires that proof be submitted in odd
numbered years, but credits may be earned anytime in the two
year time frame.

The oral interview requirement proposed ip; ARM
8.60.408(3) is not an appropriate element of licensing
qualifications.

R NSE: The interview is required by section 37-40-302,
MCA, sc it must be complied with unless changed by the
Legislature,

A scoring system for the oral interview is not

needed because the purpose of the interview is "... to get to
know the candidate, discuss the role of sanitarian, and answer
questions the candidate may have ...."

Since the interview is required by statute, it must
be implemented. The Board must give a score in order to
indicate if the applicant meets this requirement under the
statute.

Montana Administrative Register 14-7/30/92



-1614~
COMMENT: The sanitarian-in-training application fee is unfair
and redundant to the reqgular license fee.

RESPQONSE: The fee is necessaxy to support the costs cf
program administration.

BOARD OF SANITARIANS
DONALD SAMPSON, VICE-CHAIRMAN

ANNIE M. BARTOS, CHIEF CQUNSEL
DEPARTMENT OF COMMERCE

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 20, 1992.
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of rules pertaining to water ) ARM 36.12.101 DEFINITIONS,
right definitions, forms, and ) 36.12.102 FORMS, 36.12.103
application fees ) APPLICATION SPECIAL FEES

TO: ALL INTERESTED PERSONS

1. On april 30, 1992 the Board of Natural Resources and
Conservation published a notice of public hearing on the
proposed amendment of the above~stated rules, at page 874,
1992 Montana Administrative Register, issue number 8. The
public hearing was held on May 28, 1992 at the Sheraton Hotel,
in Billings, MT.

2. Oral comments were taken at the public hearing and
written comments were received until June 10, 1992. The Board
has amended ARM 36.12.101, 36.12.102, and 36.12.103 exactly as
proposed.

3. The Board considered all comments timely received,
These comments and the Board's responses are as follows.

The Aoard does not have the autherity to
require a fee for filing an objection.

Section 85-2~113, MCA, provides that the Board
may prescribe fees or service charges for any public service
rendered by the Department under Chapter 2. The processing of
an objection by the Department is a public service. The
filing of an objection is pert of processing parmit and change
applications. An obijection may result in a medifirsaticn cor
limitation on the permit or change authorization that is
finally issued. Also the filing of an objection may cause an
administrative hearing to be conductad. Ths Board jnterpreted
this fee to be within the scope of Section 85-2-113, MCA, as a
fee or service charge for public service.

CUMMENT: The required fee for filing an objection is an
unfair and unreasonable burden for water right holders whc
need to protect their water rights.

i The filing of an objection is analogous to a
person being required to sppear in court tc defend their
intarest oxr plead their case. In such instances a defendant
is required to pay a fee to appear and defend themselves in a
judicial proceeding. The Board feels an objection fee is not
an unreasonable fee for water users to pay in protecting their
water rights.

: The required fee for filing an objection will
impede water users from objecting.

: One of the costs associated with maintaining
and protecting a water right is monitoring potential or new
developments which may impact the water right. Part of these
costs may include the filing of an objection to an application
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to assure no adverse impacts. The fee requirement will help
focus those persons raising objections on issues related to
the permit or change process.

: The transfer fee involving the proportional
splitting of one water right should not exceed $250.

RESPONSE: There will be instances when a water right
will be proportionally split into more than five parts under
one transfer. The proportional split may be complex and
require considerable effort to process. In such instances the
water user may receive public services without adequately
compensating the agency for all services received. fTherefore,
the Board determined a $250 cap is unnecessary. The Board
feels if the transfer fee exceeds $250, the water user may
advance the cost of the split transfer to the receiving
parties.

COMMENT: The increase in water right fees involving the
development of reserved water may Cause the users to not
comply with the water rights procesa.

RESPONSE: The legislature did not specifically exempt
any group from paying water right processing fees. The Board
determined the proposed increase in water right fees will be
reasonable for all water users and will not impede the
development of conservation districts® reserved water.

COMMENT: A cutback in administrative fees and/or
personnel would be more appropriate than increasing fees that
would affect conservation districts.

RESPONSE: No specific alternatives were suggested that
may reduce the administrative or personnel costs. In response
to budget reductions implemented by the 1992 special
legislative sesgion, reduced Department services were not
directed, but rather the Legislature endorsed a plan that
additional fees be collected to maintain current services.

BOARD OF NA AL RESQURCES

ck

Pursuant to Mont. Code Ann. SV4T4—110(1991), the department
rules reviewer affirms he has completed a review of the rules.
Contrary to the decision of the Board, it is the opinion of
the rules reviewer that the board doea nat have the statutory
authority to-adopt ARM 36.12.103(1)(1).

Chief Legal Counsel
Rules Reviewer

Certified to the Secretary of State July 20, 1992.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATICN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12,1222, 46.12,1223,
46.12,1226, 46.12,.1228,
46.12.1229, 46.12.1231,
46.12.1235, 46,12.1237,
46.12.1240, 46.12.1243,
46.12.1245, 46.12.1246,
46.12,1249, 46.12.1251,
46,12.1258 and 46.12.1268
pertaining to medicaid
nursing facility
reimbursement

NOTICE OF THE AMENDMENT OF
RULES 46.12.1222,
46.12.1223, 46.12.1226,
46.12.1228, 46.,12.1229,
46.12.1231, 46.12.1235,
46.12.1237, 46.12.1240,
46.12.1243, 46.12,1245,
46.12.1246, 46.12.1249,
46.12.1251, 46.12.1258 AND
46.12.1268 PERTAINING TO
MEDICAID NURSING FACILITY
REIMBURSEMENT

TO: All Interested Persons

1. On May 28, 1992, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.1222, 46.12.1223, 46.12.1226,
46.12.1228, 46.12.1229, 46.12.1231, 46.12,1235, 46.12,1237,
46.12.1240, 46.12-1243, 46.,12.1245, 46,12.1246, 46.12.1249,
46.12.1251, 46.12.1258 and 46.12.1268 pertaining to medicaid
nursing facility reimbursement at page 1106 of the 1992 Montana
Administrative Register, issue number 10.

2. The department hasg amended rules 46,12.1223,
46.12.1226, 46.12.1228, 46.12.1229, 46.12.1231, 46.12.1237,
46.12.1240, 46.12.1245, 46.12.1249, 46.12.1251 and 46.12.1268 asg
proposed.

3. The department has amended the following rules as
proposed with the following changes:

46.12.1222 DEFINITIONS Subsections (1) through (14) (e)
(xxx) (B) remain as proposed.

(¢) therapeutic class 2 1 and class 6 antagjds apd laxa-—
tives including but not limited to:

Subsections (14) (e) (xxx) (C) (I) through (20) remain as
proposad.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-111 MCA

46,12.1235 OBRA COST ¢OMPONENT REIMBURSEMENT Subsections
{1) through (2)(a) remain as proposed.

(db) 1If a provider fails to submit the quarterly reporting
form within 30 calendar days following the end of the quarter,
the department may withhold R BURS T PAYMENTS I
WIT 46.12.1260 Cl.
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i . c o liowi e ;

may—withheltd-the-providenio—total—reinbursenent-—-for—the-—month-
All amounts so withheld will be payable to the provider upon
submission of a complete and accurate nurse aide certification/
training survey reporting form.

Subsections (3) through (3)(k)(v) remain as proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101, 53-6-111 and 53-6~113 MCA
46.12.1243 INTERIM PER _DIEM RATES FQR NEWLY CONSTRUCTED
FACILITIES AND NEW PROVIDERS Subsections (1) through (2)

(c) remain as proposed.

(bd) The provider’s interim rate shall remain in effect
until the provider has filed with the department a complete and
accurate cost report covering a period of at least six months
participation in the medicaid program in a newly constructed
facility, as a new provider or following a change in providar as
defined in ARM 46.12.1241.
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Subsections (2) (e) through (3)(b) (iii) remain as proposed.

AUTH: Sec. 53-6=113 MCA

IMP: Sec. 53+6-101 and 53-6~113 MCA
46.32.1246 IIEHﬁ BILLABLE TQ RESIDENTS Subsections (1)

through (1) (n) remain as proposed.

(o) over=-the-counter drugs other than the routine stock
items, such as acetamlncphen, aspirin, and therapeutic class 2

and laxatives including byt pot limited

to milk of magnesia, mineral oil, suppositories for evacuation,
maalox and mylanta, which are reimbursed as part of the per diem
rate.

Subsections (2) through (2)(b) remain as proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. £3-6-101 and $3-6-113 MCA

4. The department has amended the following rule as
follows:

46.12.1258 ALLOWABLE COSTS Subsections (1) through (2} (h)
remain the same.

(i) Subject to subsection {33+3+ (4), fees for management
or professional services (e.g., management, legal, accounting or
consulting services) are allowable to the extent they are
identified to specific services and the hourly rate charged is
reasonable in amount. In lieu of compensation on the basis of
an hourly rate, allowable costs may include compensation for
professional services on the basis of a reasonable retainer
agreement which specifies in detail the services to be
performed. Documentation that such services were in fact
performed must be maintained by the provider. If the provider
elects compensation under a retainer agreement, allowable costs
for services specified under the agreement are limited to the
agreed retainer fee.

Subsections (2)(j) through (4) remain the same.

AUTH: Sec. 853-6-113 MCA
IMP: Sec. 53-6~101 and 53-6-113 MCA
Rationale: ARM 46.12.1258(2)(h) (1) is being amended to correct

an erroheocus subsection number.
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5. The department has thoroughly considered all
commentary received:

1. i . Facili 3

: The legislative appropriation for medicaid nursing
facility reimbursement is insufficient to meet the costs of
providing the service. The funding is inadequate to meet the
cost of new facility requirements and increases in existing
items such as staffing, dietary, laundry and housekeeping. The
funding is inadequate to rebase the system to 1991 cost reports

and to 1leave the current methodology intact. Thus, the
department has found it necessary to change the reimbursement
methodolegy. Facilities cannot be asked to operate with an

aggregate loss of almost 10 million dollars. The elderly will
have nowhere to go for care 1if facilities go bankrupt.
Providers do not want to have to be put in a position of
refusing medicaid patients.

: The state increased reimbursement substantially over
the last several years and is going in the proper direction to
achieve adequate reimbursement. We support keeping the
operating and nursing limits at current levels as proposed.
While the operating limit is unreasonable for combined facili-
ties, the payment amounts are at least related to actual costs
being incurred by most providers.

RESPONSE: The department believes that the system is funded
adequately to allow for payments at rates which meet legal
requirements. Moreover, the department believes that the
proposed methodelogy fairly and equitably sets reimbursement
rates. Total funding for medicaid nursing facility services was
increased by $6.63 per bed day in fiscal year 1992 and an
additional $3.74 per hed day in fiscal year 1993. The appropri-
ation for medicaid nursing facility funding was based upon a
projection of nursing facility costs using DRI skilled nursing
facility inflation indicators. The department has found that
funding in the second year of the biennium will be adequate to
provide reimbursement which neets federal reimbursement
requirements. Analysis of Montana nursing facility cost trends
over time indicates that the funding levels determined through
use of the DRI inflation indicators are adequate to meet the
federal requirements for reimbursement. The method by which the
funding level was determined was discussed in more detail in the
comment and response section of last year’s notice of rule
adoption which was published in the Montana Administrative
Register on October 31, 1991.

The department finds no evidence tc support the suggestion that
nursing facilities’ financial viability is in any way threatenad
by the level of medicaid nursing facility rates. The evidence
shows that for cost reporting year 1991 about 25% of facilities
received medicaid rates higher than the same facilities charged
private paying patients. 1In addition, about 56% of facilitjes
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charged their private pay patients less than the cost of care
per patient day as reported by facilities in their cost reports.
It appears that medicaid pays at least its fair share of
economic and efficient costs. The fact that over half of the
facilities did not charge private paying residents the full cost
of providing care in 1991, and the fact that all nursing
facilities in the state participate in the medicaid program,
indicates that the level of medicaid payments is reasonable and
adequate. We do not believe that the level of medicaid rates
threatens the financial health of any facility which is
economically and efficiently operated.

It would be unfortunate if a facility left the medicaid program.
However, data shows that there is a sufficient supply of beds to
provide for medicaid residents. Since the medicaid population
is on average 62% of nursing facility business, the department
would question the viability of the facility if it left the
medicaid program.

The comments which state that the system is underfunded appear
to assume either that the state is obligated to reimburse
facilities for all of their actual allowable costs or that the
present system fails to take into account certain costs which
must be incurred by facilities. The department disagrees with
both of these assumptions. Providers have failed to acknowledge
the fundamental premise that federal law permits state medicaid
programs to pay less than the full amount of actual allowable
costs because some costs are uneconomical and inefficient.
Further, providers have failed to acknowledge that certain costs
are accounted for under the current methodology. These cost
items are discussed in more detail below in section 5.

The adjustments to the methodology are responses primarily to
the changes resulting from rebasing. The department has
previously informed providers that rebasing the system to more
current c¢osts would result in reevaluation and possible
adjustment of all reimbursement components. Changes were also
necessary to respond to more current inflation data and other
changes being made for property, and for elimination of minimum
rate increases and OBRA add-on components. The operating and
direct nursing components of the reimbursement system are the
same as adopted last year, except that the components have been
recalculated with 1991 cost data. Property reimbursement has
been revised with resulting increases in property reimbursement
for most providars.

Adjustments in the system components are to be expected as data
is updated and changed. If the system is rebased again at a
later time the same will be true. All components will be
reevaluated pericdically and may be changed. The department
believes that any reimbursement formula must be evaluated on an
ongoing basis to insure that the formula is achieving the
desired results and to improve upon the system. The department
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will continue ongoing analysis designed to improve the system of
reimbursement.

: The proposed rule is based upon the revised reimburse-
ment methodology established on July 1, 1991. Providers have
previously expressed their disagreement with that methodology
which implemented inappropriate strategies and concepts which
were not given adequate thought or consideration at that time.
We urge the department to abandon the proposed rules in their
entirety and adopt one of the following positicns: (1) Form a
coalition to petition the legislature in the special session for
an additional $4.2 million in state general funds to increasge
reimbursement by $15 million for fiscal 1993. While these funds
still will not meet the highest practicable level requirement
they will be a step in the right direction; or (2) Meontana
should withdraw from the medicaid program because the current
and proposed methodologies viclate federal law. This will allow
the state to set whatever standards for care that it deems
appropriate and then to pay providers at that level. That would
be preferable to the present situation where payment levels are
inadequate.

RESPONSE: As indicated in the previous response, the department
does not agree that the system is underfunded for state fiscal
year 1993. Accordingly, the department will not seek to obtain
an additional $15 million for medicaid nursing facility
reimbursement. Nursing facility providers are, of course, free
to request such additional funding from the legislature.
Withdrawal from the medicaid program would result in an enormous
loss of funds to the state, but in any event is not an option
for the department under current law.

2. Cost Shifting

COMMENT: Would anyone in their right mind run a 1-2 million
dollar business, employ 60-100 employees and net less than 2% aor
run at a loss each year without losing investors? can we charge
our private paying ones encugh toe make up the great loss on the
medicaid residents? No we cannot in either a moral or a real
sense.

COMMENT: The department should not reimburse facilities at a
rate any higher than the facility charges to private pay
patients.

RESPONSE: The department finds no evidence to support the
suggestion that facilities are required to shift medicaid’s
share of costs to private pay residents. The evidence shows
that for cost reporting year 1991 about 25% of facilities
received medicaid rates higher than the same facilities charged
private paying non-medicaid patients and that about 56% of
facilities charged their private pay patients less than the cost
of care per patient day as reported by facilities in their cost
reports. The department believes that medicaid pays at least
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its fair share of economic and efficient costs., It appears that
any losses experienced by facilities are the result of ineffi-
ciency or lack of economy or the result of the poor business
practice of undercharging private pay residents. There ig no
reason the medicaid program should make up for these uncharged
costs. The department will consider for future rule amendments
limiting the medicaid rate to the lesser of the rate determined
under the reimbursement methodology or the rate charged by the
facility to private pay residents for a comparable service.

3. Coppliance with Boren Amendment requirements:
COMMENT: VUpon reviewing the forecasted profit and loss numbers

it becomes apparent that this system is not working. SRS has
forecasted that 63 out of 96 nursing homes would have a loss in
FY 93. If these projections hold true the state will not meet
Boren Amendment standards. There can be no doubt that payment
levels have a direct impact on the quality of care delivered.
In a situation where 75% of the providers do not receive their
full allowable costs the standards imposed by the Boren
Amendment cannot realistically be met. Obviously the situation
becomes that much worse when examined in light of the new
"highest practicable level" requirements under OBRA.

.COMMENT: It is extremely doubtful that SRS proposal meets
either the procedural or substantive requirements of federal
law. It is evident that SRS has not complied with %the proce-
dural regquirements of the Boren Anendment. It is not clear
exactly how SRS would define efficiently and economically
operated facilities or how it identifies the costs that must be
incurred by such facilities.

The department strongly disagrees with the assertion
that the reimbursement methodology or resulting rates fail to
comply with the reguirements of the Boren Amendment. The
department will not attempt here to fully state its case under
the Boren Amendment. However, the department has engaged in an
extensive findings process which has resulted in reasoned
choices regarding the features of the reimbursement systam.

The department does not rely upon the percentages, limits or
other parameters in the methodology to implicitly define an
economically and efficiently operated facility. Further, the
department does hot judge Boren Amendment compliance based upon
the number or percentage of facilities which receive reimburse-
_ment of all actual costs. Rather, the department has explicitly
and carafully identified in a separate analysis the costs that
must be incurred by an efficiently and economically operated
provider. A comparison of these costs to the rates generated by
the reimbursement system indicates that the department’s rates
meet Boren Amendment standards. The department believes its
cost projections used in this process are valid and reasonable,
and include the costs which must be incurred under the OBRA
"highest practicable level" standard. The department’s
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conclusions regarding Boren Amendment compliance are also based
upon appropriate findings regarding quality of care and access
to services.

There is no legal requirement that a particular percentage of
facilities receive rates which cover all of their actual costs,
The department has reviewed the numbers of facilities which are
reimbursed all costs and of facilities which are reimbursed
certaln percentages of their costs. The department believes
that the system meets the substantive requirements of the Boren
Amendment.

The costs of achieving the highest practicable physical, mental,
and psychosocial well-being of each medicaid resident would be
captured by paying the costs required to comply with the
requirements already imposed by OBRA 1987. The Health Care
Financing Administration has indicated that the highesat
practicable standard language was intended by Congress as merely
a reassertion of the importance of the goal of nursing home
reform and not as imposing additional costs. The department
believes that its reimbursement rates, determined using the
proposed reimbursement methodology, meet Boren Amendment
requirements and take into account facilities’ costs, including
the costs of services required to attain or maintain the highest
practicable physical, mental, and psyc¢hosocial well-being of
each medicaid resident.

4. eim m j o

COMMENT: The department must go back to a system of rewarding
providers who coentrol costs rather than those who spend money
freely. The department must reconsider its formula, with the
idea of bringing all facilities c¢loser to the mean rather than
farther away. To continue on the proposed course will very
shortly bankrupt the medicaid budget. Montana cannot and should
not have to reward long term care providers for spending their
money recklessly. There should be rewards for being cost
efficient. The profit incentive in the proposed rule is too
low,

RESPONSE: The department responded in detail to this line of
comment in last year’s notice of rule adoption in which the
department adopted the new reimbursement methodology. The
department reiterates here that reimbursement should encourage
quality of care rather than facility profits. Funds which end
up as facility profit do nothing to encourage quality patient
care. To the extent rates are driven by a mean rather than
related to facility cost, we believe profit motivation is likely
ta discourage provision of quality care. We believe that the
reimbursement system encourages reasonable spending necessary to
provide quality care, while discouraging spending unnecessary to
provide quality patient care. We believe the profit incentives
in the system are adequate for a publicly funded welfare
program.
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COMMENT: The proposed rates are unfair to low cost facilities.
These facilities operate at costs considerably below the state
median. If the proposed rate is not at least $1 higher than the
prior year’s rate, then these homes will be paid less than in FY
92 because of the bed tax. Tt would be fairer to reimburse these
homes for their anticipated cost increases up to the median and
to reward them for their cost containment efforts by setting
their rate with the bed tax increase at least as high as it was
in the prior period.

: Commentors argue the system penalizes low cost
facilities because, rather than receiving a higher rate based on
average costs of all facilities, they receive a lower rate
closer to their actual cost. The department disagrees with the
commantors’ suggested approach to reimbursement. It would be
unwise from a department perspective to reward providers who
have allocated minimal resources to direct patient care. The
department prefers to use funds which would simply become profit
under the commentors’ reimbursement approach to improve
reimbursement to facilities which have demonstrated a willing-
ness and a commitment to make direct patient care a high
priority and to reinvest in the facility.

COMMENT: There needs to be consideration to adjusting the
reimpursement +to realistically reimburse small facilities
because the fixed costs cannot be spread over a large number of
days. A small size of a facility causes our per resident costs
to be higher than average and so we are greatly penalized by the
current system.

RESPONSE: Because the department is using inflated actual per
diem costs to calculate per diem rates, utilization is taken
into account. However, the department recognizes that certain
economies of scale are availahle to larger facilities. Actual
costs are recognized up to a certain level; however, above the
operating, direct nursing and rate increase limits these actual
costs will not be reimbursed. We disagree with your assumption
that small facilities are penalized by the current system. Our
findings indicate that a facility as small as a 23~bed nursing
facility would have a medicaid rate greater than the facility’s
projected costs under the praposed system.

5. Specifi st i s

COMMENT: Facilities face increasing governmental mandates to
provide additional services and to correct deficiencies
identified during survey and certification, Facilities must
incrsase staff to meet thq 24-hour requirement for a nursing
facility. OBRA requires facilities to allow individuals in
nursing facilities with mental retardation to bhe placed into the
community. Many of these residents have lived for very long
periods of time in the facility only to have them placed out in
the community to fill the mandate of government regulations.
Other staff expansion costs are pharmacists to do medication
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review, consultant dieticians to do menu reviews, and consultant
social workers which are part of the new reguirements.

RESPONSE: These requirements were in place during the 1991 bhase
period, and are taken into account in setting rate year 1993
rates. During the period in which these requirements became
effective, the department reimbursed facilities through a
separate OBRA payment. The department has indicated in a
response to other questions that the separate OBRA payment was
adequate and in many cases exceeded the costs incurred by
nursing facilities to comply with the OBRA mandates, including
increased staffing requirements in these areas.

Federal regulations do not allow admission to nursing facilities
for individuals with mental illness or mental retardation,
because these individuals’ needs can best be met in a community
or alternative setting. Residents that already resided in
nursing facilities werae given the choice of leaving the nursing
facility and baing placed in a community-based alternative. We
do not believe this choice results in a cost increase to nursing
facilities.

COMMENT: The rising cost of workers’ compensation premiums is
not met or taken into account in the proposed rules. The
department’s analysis of costs for workers’ compensation doas
not account for the increases experiencad by nursing facilities.
The analysis did not take into account the beginning of the
fiscal year for each nursing home or the timing of the increases
that occurred.

RESPQNSE: The department believes that the reimbursement
methodology adequately takes into account increases in workers’
compensation premiums. It should be noted that the fact that a
facility incurs workers’ compensation increasaes does not mean
that it myst incur all of such increases. The amount of
premiums a facility must pay depends in part upon the history of
worker injuries of the individual facility. This experience
modifier can provide a significant discount on the premium paid
or, conversely, subject a facility to an increased workers’
compensation obligation. Facilities can take steps to reduce
injuries and thereby to raduce costs. Facilities may also
reduce costs by participation in other workers’ compeansation
programs such as MACO, private insurance or self-insurance.

The dapartment has analyzed the propesed and prior workers’
compensation premium increasaes for nursing facilities and their
estimated impact on the industry. The department reviewad all
facility cost reports and identified the percentage change in
costs for the period 1988 through 1991. These cost reports
include costs reported to the department as allowable costs and
include salaries of facility staff, workers’ compensation
premiums, minimum wage increases and OBRA costs. The average
aggregate percentage increase in total costs for facilities in
the state of Montana was 17.6% from 1988 to 1991. This
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percentage increase includes workers’ compensation increases to
the extent they are reported for all providers. This 17.6%
increase is slightly less than the DRI-HC jinflation factor the
department has built inte the reimbursement formula. The DRI-HC
averade increase is 18.11% for the same period 1988-1991. In
aggregate, the cost base used to set reimbursement rates
includes significant workers’ compensation increases comparable
to the increases projected for the current period. The
department believes that rates are reasonable and adequate to
meet the costs which must be incurred by efficiently and
economically operated facilities, including the cost of services
required to attain or maintain the highest practicable physical,
mental and psychosocial well-being of each resident eligible for
benefits.

COMMENT: The 1991 cost reports used to determine base period
costs do not include costs that are being or will be incurred
during rate year 1993, including the costs of OSHA hepatitis
vaccination requirements and American With Disabilities Act
(ADA) requirements.

RESPONSE: The department has reviewed the OSHA requirements.
The department believes that nursing facilities have been
complying with nearly all of the requirements for several years
and that these costs are reflected in the base period costs used
to set rates. While non~institutional medical providers may be
required to make significant changes to come into compliance
with the OSHA requirements, nursing facilities by the nature of
the services they provide already comply with many of the
requirements., The only significant change appears to be the
requirement to make avajlable the hepatitis B vaccination to
certain employees. Any costs actually incurred will be
reportable as an allowable cost.

The department has reviewed the ADA requirewents. The depart-
ment believes that nursing facilities have been subject to or
are in compliance with substantially equivalent requirements
under the Montana human rights laws and the federal Rehakilita-
tion Act for several years and that these costs are reflected in
the base period costs used to set rates. Because nursing
facilities by the nature of the services they provide already
serve persons with disabilities, they have for years been in
compliance with many of the requirements of the ADA. Any costs
actually incurred will be reportable as an allowable cost.

COMMENT: The bed tax computation does not praoperly allocate the
tax. The tax will cost $9.1 million when calculated properly
and will rasult in private pay patients picking up the cost.

: The minimum rate increase for any facility should be

the DRI inflation factor plus an add on to account for the bed
tax.
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RESPONSE: The department believes that the bed tax has been
properly calculated and that the medicaid program will pay its
share of the cost of the tax. The department does not agree
that there should be a minimum rate increase to account for
payment of the bed tax. The cost of the tax is included in the
department’s determination of the costs that must be incurred by
efficiently and economically operated facilities. A comparison
of the costs that must be incurred with the proposed rates
indicates that the rates are adequate to reimburse for the costs
that must be incurred, including the bed tax.

COMMENT: The proposed rule eliminates the minimum hourly wage
built into the nursing component under the previous rule. This
minimum was intended t¢ insure that the hourly wage resulting
from the formula in fact covered the minimum costs associated
with an hour of nursing care. It was also intended to addreas
the discrepancies between the hourly wage derived through the
operation of the formula and the actual hourly wage experienced
by facilities as reported on their most recent wage survey. It
was intended to provide a small cushion to allow lower paying
and lower staffed facilities to improve wages and staffing
levels. The department gave these facilities money to spend on
nursing salaries and staff and they have spent it on nursing
staff and salaries, and it is now being taken away because it
does not show up on the 1991 cost report being used for setting
rates. The discrepancies between the hourly nursing wage
determined under the formula and the actual hourly wage being
paid by facilities as reported hy facilities to SRS on the
annual wage survey continues to be disturbing. Approximately
half of the facilities have a calculated hourly nursing wage
used in rate setting that is less than the actual hourly
nursing wage they are paying as reported on the annual wage
survey.

COMMENT: Minimum wage will only be reflected for thrae waonths
for June year end providers and only 9 months of cost will be
reflected for calendar year providers. The wage floor should be
reestablished for fiscal year 1993 rate setting. It only
affects the lower cost facilities that are being penalized and
under this system we could never catch up in wages with the
other nursing homes.

RESPONSE: In April 1992 the department performed a wage survey
to obtain facility information regarding wages, benefits and
hours worked in March of 1992. The department does not consider
this survey data to be sufficiently reliable and will not use
the March 1992 wage survey to determine facility wage components
for rate setting. The survey is a one month snap shot of data,
is incomplete as only 88% of the providers responded, and, based
on previous audits of survey forms, the survey data contain
unreliable information regarding costs being incurred at
facilities. The survey information is not part of the cost
report process and reports average wages for only a one-month
period. This inforpation may not reflect a facility’s salary
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experience on an annual basis due to the impact of holidays
reported in the survey month, the use of pooled nursing, and
vacations taken during the survey month. A twelve-month cost
report is not subject to these problems in reporting and is more
reflective of costs in these areas. The proposed rate setting
system, whic¢h uses cost report information, preovides a benefit
to those providers staffing above their patient assessment score
and penalizes those providers staffing below their patient
assessment score. Using the salary survey in the rate setting
process would eliminate the benefits and penalties associated
with over or under-staffing.

In addition, the department has reviewed wage component levels
used in the proposed rates for rate year 1993 in light of the
concerns that the wage component does not adequately reimburse
minimum wage levels. The department has prepared an array of
the direct nursing wage component per the reimbursement formula
and has found that the lowest wage rate for any provider is
$6.28. Effective April 1, 1991, minimum wage was increased to
34.25. Even if the minimum wage levels were not fully reflected
in the base year cost reports, the lowest wage conponent set
under the formula is sufficient to cover the minimum wage rate
with a reasonable amount to cover benefits. The cost base with
the DRI inflation adjustment, has accounted for minimum wage
increases based on the department’s data. Under the proposed
rates, every provider will receive a wage component sufficient
to cover at least minimum wage and a reasonable level of
benefits. The department will not implement a wage ficor for
rate year 1993.

COMMENT: The rates are not adequate to cover indirect costs of
billing separately billable items, chaplain fees, membership in
¢ivice organizations and promotional expenses incurred hy
providers. The failure to provide sufficient reimbursement will
force these costs to be borne by the private pay residents.

RESPONSE: Chaplain fees, memberships in civic organizations and
promotional expenses are not allowable costs for medicaid
reimbursement. under cost reporting guidelines. Separately

billable items are reimbursable at the direct acquisition cast
and the costs of billing are reportable, allowable costs which
are reimbursed in the per diem rate as a nursing facility cost.
A durable medical equipment supplier can also bill for ancillary
services (separately billable items) if the provider wishes to
avoid the cost of billing these jtems.

COMMENT: Certain costs should be paid regardless of any caps or
limits and shauld he treated as pass through costs. These would
include uncaontrollable costs such as workers’ compensation,
proparty taxes, insurance and payroll taxes. These costs are
based upon rates set by agencies outside of the control of
nursing facilitias.
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: The department does not believe that a pass through
of such costs is necessary or appropriate. The department does
not agree that all of the costs items listed are completely
beyond the control of the facility. However, regardless of
whether such costs are controllable, the department has taken
all such costs into account. Taking all such costs into
account, the department has found that the rates established
under the proposed rule are reasonable and adequate to meet the
costs that must be incurred by efficiently and economically
operated facilities.

6. Property reimbursement issues

The property cost component continues to fail to
acknowledge the true costs associated with new construction,
remodeling and additions. With the average age of nursing homes
in Montana at 29 years, capital improvements must be made and
are mandated by the state surveyors. If we make these improve-
ments there must be a source of cost recoupment for the medicaid
residents, especially in high usage facilities.

The rule allows for the property limit to increase to §9.47/day,
but caps the increasas at .57 cents per day even if the facility
legitimately and legally spent monies on capital improvements
that would be reimbursable under the rule. The property
reimbursement cap is increased but is probably still inadequate.
Twelve to fifteen dollars per patient day would be a more
appropriate range.

The proposal freezes the property rates of a majority of
facilities and provides small increases to most others. The
proposad rule allows providers to receive property reimbursement
from as little as 47% of cost up to 1759% of cost. The payment
formula should limit providers to a reasonable payment for
property costs, for example, not less than 75% of cost nor more
than 250% of costs.

wWhat is the basis for the $9.47 maximum property raimbursemant
rate and why does the department bhelieve that the mpaximum
reimbursement rate adequately compensates a newly constructed
facility for its property costs? What is the basis for the $.57
cap on property?

RESPONSE: ©During the spring of 1992 the department conducted
gaveral meetings with nursing facility representatives to
discuss issues related to property reinbursement. The depart~
ment appreciates the efforts of those people who took the time
to attend and express their ideas at the maetings. The
participants discussed issues related to the alleged inequities
of property reimbursement. Several participants commented that
the reimbursement rates were not sufficient to cover costs, and
conversely that some facilities were receiving reimbursement in
excess of costs they were incurring. Other issuss related
specifically to the $8.90 cap on property reimbursement, the
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$2,400 floor to gualify for a remodeling adjustment, new
construction adjustments, options for changing the reimbursement
system to another model such as a fair rental valuation system,
and grandfathering of property rates. The department gathered
considerable insight as a result of these meetings and found
that considerable work was needed to review all options and the
implications of changing the property reimbursement system. The
scope of such a change was too great to accomplish in the time
available for rate year 1993, but the department believed
adjustments to the property component were needed to update the
rate cap and to correlate property rates more closely to costs.

The $9.47 property rate cap is based upon data the property
reimbursement committee gathered from a survey of providers to
evaluate a fair rental system approach to property reimburse-
ment. The survey gathered information from facilities regarding
year of construction, type of construction, square footage,
number of stories, and number of beds, This information was
input by one of the committee members into a Boeck appraisal
model that determined three appraisal levels, "econemy",
"average", and "superior”. This model also computed a replace~
ment cost for each facility using the same appraisal levels.
The committee member noted that this information in total would
prove to be very accurate, although for any given facility it
would likely be significantly in error. Accordingly, the
department has used this information to determine only aggregate
new construction costs.

The department believes that the weighted average replacement
cost for the "average™ appraisal category is the best available
source of data upon which to base a new construction rate for
purposes of an interim adjustment in property rates pending long
term revisions to the property formula. Based upon this data,
the weighted average replacement cost per bed for the “average”
category was $27,973. Using this figure rounded to $28,000, the
department computed the new construction rate based upon the
formula used to determine the 1982 property reimbursement rates.
This formula computes a per diem nominal mortgage rate based
upon a loan amount of $28,000 per bed, at 12% annual interest
over 30 years. Based upon the current facility survey informa-
tion used to determine the property rate cap, the department
believas the cap adequately reimburses newly constructed
facilities for their costs.

With the rate cap set at $9.47, the department has alseo modified
the property per diem reimbursement for 1993 based upon property
reimbursement rates set for rate year 1992 and pex diem costs
per day computed from the 1991 medicaid cost reports. This
methodology provides property component increases for those
providers with projected costs per day higher tham their 1992
reimbursement level., Providers with costs per day less than
their 1992 reimbursement level remained at their 1992 reimburse-
ment level. The $.57 maximum rate increase is the differance
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between the new property rate cap of $9.47 and the property rate
cap from rate year 1992 of - $8.90.

One comment stated that the property reimbursement js still
inadequate considering that they will be investing dollars in
capital assets. Under the rule as adopted, the department will
continue to allow rate adjustments for new additions and
remodeling which exceed $2,400 times the number of licensed
beds. The department did not propose changes in this adjustment
for 1993 because any change to lower the remodeling limit would
not provide a facility enough time to plan and complete a
remodeling project by the end of the rate year. The department
will adjust facilities’ property rates the same as before for
new construction or remodeling which exceeds the $2,400 dollar
limit.

The department is continuing to work on the property reimbursae~
ment issue and has contracted with Myers and Stauffer of Topeka,
Kansas to study the property reimbursement methodology and to
recommend long term alternatives. The project will include
review of the current methodology, review of other property
reimbursement methodologies, and recommendations for presenta-
tion to the 1993 legislature. As part of this process, the
department will consider methods to assure that property rates
are closer to actual costs. The department will continue to
solicit and encourages input from providers and associations in
this effort to revise the property reimbursement methodology on
a long term basis.

COMMENT: The elimination of the grandfathered property rate
protection would allow the department to cut the rate to be paid
to grandfathered rate facilities in the future. The department
has consistently held that providers who incurred long term
property obligations prier to July 1, 1982 would be assured that
their property costs would be reimbursed on a historical basis.
The elimination of the grandfather property component is
breaking a ten-year commitment made to providers. The elimina-
tion of the grandfather property rates should be delayed until
a fair rental or other property cost reimbursement system can be
instituted which fairly reimburses facilities for property costs
and makes incentives for facility improvements.

1 Grandfathering protection for property rates was
instituted in 1982 to protect providers from extreme rate
changes as a result of the conversion from a ratrospectiva
reimbursement system to a prospective reimbursement system.
This provision was intended to be phased out as providers
adjusted to the prospective reimbursement system. The grand-~
fathering provision was never considered by the department as an
eternal guarantee to providers. The department does not believe
that further property rate grandfathering is warranted.
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7. 6.00 rate | ease ca

COMMENT: The department should not place a cap on the amount of
increase in a provider‘s rate from last year’s rate to this
year’s rate. Internal caps already limit reimbursement for each
cost component. The additional $6 cap is arbitrary and has no
rational basis. In effect, the department, is saying that it is
appropriate to pay a facility up to the: component limits
established by the formula; however, by imposing the overall cap
it is discriminating against those facilities whose rate
increases would exceed $6 by refusing to pay them using the same
formula it is using for other facilities.

What is the justification for paying some nursing facilities at
100% of the sum of their allowable rate components under the
rules, while paying other nursing faculties at less than 160% of
the sum of its allowable rate components. The limits are
punitive forcing certain providers to be measured on & scale
unlike all cther facilities. Providers capped by a maximum rate
increase must accept less payment than peer facilities. The cap
is unfair. The state should pay what is stated in the formula
so facilities can at least recoup their cost and not lose money.
At a minimum, the department should ensure that all capged
providers receive a rate no less than a rate calculated at the
median operating and nursing rate.

RESPONSE: The department disagrees with the commentors’
statements about the basis for and the effect of the $6.00 rate
increase cap, and with the commentors’ assumptions uponr which
their comments are based.

The cammentors apparently assume that the rates which would be
generated without the cap are 1linked to the department’s
standards and findings regarding the facilities’ economy and
efficiency. The commentors apparently believe that the capped
rates do not meet the reguirements of the Boren Amendment
because the rates set with capped increases were determined
contrary to the department’s own methods and fail to meet the
department’s standards. These assumptions and beliefs are
erronecus.

The rate component limits (125% of the median direct nursing
personnel cost and 110% of the median operating cost) that are
applied bhefore application of the cap are not intended as
proxies for the levels of cost that must be incurred by
efficiently and economically operated facilities. The depart-
ment’s standards of efficiency and economy were defined and
applied through a different analysis, which compares rates after
application of the cap and other rate setting methods and
standards, to the level of costs that must be incurred for each
facility. This comparison demonstrates that the averall rates
determined by application of all department methods, including
the rate increase cap, are reasonable and adeguate to meet the
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cost that must be incurred by efficiently and economically
operated facilities. Use of the cap is not an abandonment of
the department’s standards of economy and efficiency.

The department does not believe that the compliance of a
reimbursement system with the Boren Amendment can be measured on
the basis of any single feature of the system. Rather, the
overall process used tc determine rates and the overall rates
must be measured against the regquirements of the law. Further,
although rates may not be determined based solely upon budgetary
considerations, states may consider budgetary factors in setting
rates. The department believes that when viewed together with
all other parameters and features of the proposed rate system,
the cap is reasonable and results in rates which comply with the
federal requirements.

The cap represents the department’s continued efforts to go
bayond c¢ompliance with mere legal minimums, to make overall
rates more eguitable. The department believes that the rate
increase cap operates within a discreticnary zone of reimburse-
ment which exceeds the minimum level of reimbursement required
by law. The department’s rates after application of the $6.00
cap continue to be reasonable and adequate to meet the costs
which must be incurred by economically and efficiently operated
facilities. This analysis establishes that facilities with
costs above the capped rates are incurring uneconomic and
inefficient costs,

When the new reimbursement methodology was adopted for rate year
1992 the $8.00 rate increase cap was considered to be a
transitional measure. The reimbursement system was rebased to
1989 cost reports, whereas the prior methodology was based upon
1980 cost information. buring this period there was little
correlation between facilities’ rates and their costs. Adoption
of a new methodology without a rate increase cap would have
resilted in extreme rate changes, Ta mitigate the extremity of
rate changes, the department developed the rate increase cap as
an integral part of the overall rate methadology for rate year
1992.

For rate year 1993, the department will continue to include a
rate increase cap at $6.00 per patient day over the blended 1992
per diem reimbursement rate. This rate increase cap is designed
to achieve several objectives, including mitigation of the
effects of rebasing from 1989 to 1991 costs and establishment of
rates which more closely meet the department’s reimbursement
goals. The cap is a rational method of accomplishing these
goals.

The $6.00 rate increase cap represents a.reasonable percentage
increase greater than the change in year average DRI skilled
nursing facility index multiplied by the average per diem rate.
The change in year average of DRI from the second gquarter 1992
to the second guarter 1993 is 5.1 percent. This percentaga
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times 175% (which allows nearly double the DRI inflation index)
is approximately 9 percent. Nine percent times the average per
diem rate of $67.15 results in approximately $6.00. The
department believes the increase cap for rate year 1993, having
been set at a percentage nearly double the DRI increase, is more
than reasonable to accommodate increases in costs which must be
incurred by efficiently and economically operated facilities.

The legislature appropriated state and fesderal funds in the
amount of approximately $9.5 million dollars in additional
funding for rate year 1992 and $15.2 million for rate year 1593
for medicaid nursing facility reimbursement. The department
does have to work within that fixed amount of funding, but the
department believes the funding is adequate to provide reason-
able and adequate rates to all facilities, as demonstrated by
the department’s quartile analysis and related findings. The
department cannot simply ignore the reasonable funding limita-
tions imposed by the legislature. While meeting the minimum
requirements of federal law, the cap allows the department
within its funding limitations to further meet its goals by
adjusting the rates to mitigate rate anomalies and to improve
rate equities. Use of the rate increase cap allows the
department to lower the number of providers who would otherwise
receive a rate decrease, to increase the number of facilities
who receive rates that exceed their projected costs, and to
reimburse a larger percentage of costs.

Also, because cost reporis more directly affect providers’ rates
under the new methodology, it is reasonable to expect that
providers will "game" the cost reporting process in an attempt
to shift the highest possible amount of costs to base year cost
reporting periods in order to increase reimbursement. Such
gaming is rational business behavior for providers who know
which cost reporting peried will be used as a base period for
reimbursement. The department believes that providers have
anticipated that 1991 would be used as a base period and that
providers have attempted to shift casts to that reparting period
in order to maximize the amount of rate increase received.

The use of a cap notifies providers that there will be limits on
future rate increases and that facilities should spend care-
fully. The cap will discourage the "reckless" spending
predicted by opponents of the new methodology and will encourage
providers to contain cost increases to amounts required in the
exercise of reasonable business judgment, taking iamte consider-
ation the requirements which must he met.

The department believes that when viewed together with all other
parameters and features of the rate system, the cap is reason-
able and results in rates which comply with ail legal require-
ments.

COMMENT: The cap eliminates equitable reimbursement for
facilities who want to do new construction or a major remedel.
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RESPONSE: The department disagrees. The $6.00 cap allows for
a more than reasonable rate increase, including more than the
full amount of property rate component increase allowed under
the proposed rule.

COMMENT: The department should explore options which 1limit
rates based on some basis other than a cap. For example,
providers reported employee benefits ranging from "O" percent to
over 50% of salary. The department could limit a benefit
package to a reasonable but generous amount.

RESPONSE: The amount of benefits are already limited by the
percentage limitation on the direct nursing personnel cost
component. The department believes that further limitation
approaches may negatively impact patient care. The depaitment
will not impose the suggested additicnal limitation.

COMMENT: The cap c¢ould be placed on only the operating
compenent which is controllable by the facility rather than on
the property and direct nursing components as well.

RESPONSE: The department believes that spending in all cost
componeént areas is controllable by facilities and should be
subject to limitations. The department has set limitations at
levels adequate to insure that a facility receives rates which
are reasonable and adequate to meet the costs which must be
incurred by efficiently and economically operated facilities.

co NT: Another alternative to capping could be to figure all
the facilities’ rates and allow each facility a rate set at the
same percentage of its final rate computed by the formula. For
example, set all rates at 90% of the computed rate for each
facility, rather than placing the $6.00 cap on rate increases.

RESPONSE: The department believes that such an approach would
be contrary te the department‘s standards and might result in
rates that were not adegquate to meet the level of costs that
must be incurred by efficiently and economically operated
facilities, The department believes that the $6.00 cap more
rationally allows the department to achieve its reimbursement
goals.

8. Rate increase minimum

COMM : The inflation rate of 5% is inadequate when compared
to a 14.69% increase in SNF costs per patient day for the two
year period. The average cost per patient day for FY 8% was
$57.51 and the average cost for FY 91 was $65.96, which is an
increase of 14.69% or an average of 7.35% per year. With the
bed tax added, it is approximately 8% per year. We opposa
elimination of the 5.5% minimum rate increase provision
contained in last year’s rule. No facility should receive a
rate increase less than the inflation rate or Jless than the
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additional $1 per patient day which will be paid for the bed
tax.

RESPONSE: The department does not agree that a minimum
percentage increase is necessary to account for inflation or
payment of the nursing facility utilization fee. The department
has applied the DRI-HC skilled nursing facility inflation factor
to allow for inflation in facility costs. This factor is
adequate to meet the cost increases that have occurred in
Montana. The costs of the bed fee were included for purposes of
the determination of costs that must be incurred for the
department’s findings process, and the department found that
rates are reasonable and adequate to meet these costs. The
argument that the department should guarantee providers a
minimum rate increase ignores the fact that facilities’ cost
information and patient acuity have not remained the same in all
cases and that in some cases a rate increase is not justified.
Furthermore, the period from FY 89 through FY 91 is the time
pericd when the OBRA 87 nursing home reforms were being
implemented. Providers were reimbursed, through a rate add-cn,
for the additional cost of these regquirements during the period
from FY 90 through FY 92, Now that these costs are in the cost
base used for establishing FY 93 rates, the department feels
that the DRI inflation factor will be adequate when compared to
aggregate cost increases for FY 93. The department will not
implement a rate increase minimum for rate year 1992.

COMMENT: It seems unfair and unreasonable that 1f a provider
operates under the state weighted average rate of $ 66.27 that
they should take a rate decrease. It would be better to pay a
reasonable amount to all the nursing homes until it is spent.
Then the problem of where to find additional funding would be
determined if the state wants rural nursing homes to continue to
operate.

RESPONSE: The department does not believe that the fact that a
facility operates under the statewide median average rate should
guarantee the provider a rate increase. It makes little sense
to encourage cost containment if the state will continue to pay
the provider as though it had continued to incur higher costs.
The department believes that a provider’s rate should ralate to
the provider’s projected cost. The department helieves that a
publicly funded welfare program like medicaid shepnld not
continue to spend public funds for costs that are not incurred,
but rather should use such funds carefully to encourage the best
possible patient care. The department balieves that’' the rates
established under the proposed rules are reasonablae and adequate
to meet the costs which must be imcurred by afficiently and
economically operated facilities. The department balievas the
commentor’s gpending suggestion would be poor policy and would
endanger future funding for the nursing facility services needed
by the state’s medicaid-eligible nursing facility residents.
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9. gpecification of rebase frequency

: ARM 46,12.1229 provided that the rates would be
rebased to the 1991 cost reports for years beginning on or after
July 1, 1992. This section should be amended to provide for
annual rebasing of costs using the most recent year’s cost
report. This saction should be amended to provide that FY 94
rates be rebased using 1992 cost reports. The department should
at least add something to the rules stating how often the
department will rebase the rates.

RESPONSE: The department will not specify in advance the next
hase period. Rebasing should not be undertaken on a preset
schedule, but should be based upon an informed decision that
takes all factors into consideration. Scheduled rebasing
enables providers to game or load up costs in the basae period in
an effort to maximize reimbursement, rather than making informed
and accurate business decisions regarding the economic operation
of their facility. This may result in base period cost reports
which overstate the costs incurred by the facility over time.
The department agrees that frequent rebasing of rates to more
current cost data may be necessary and will use the most current
cost information available when it undertakes rebasing,

10. i visions

: As a new owner, Y feel that our cost of operating an
existing facility will be higher than the previous owner’s. We
will be making considerable investments in the facility and we
would lose money if the proposed rule were imposed. I would
request that we be reimbursed on the basis of a state average or
a budget from us be considered in interim rate determinations.

COMMENT: The proposal sets the interim rate in the same marmmer
in which the rate would be set if there was no change in
ownership. Setting the rate in this manner does not reduce the
possibility of significant over or under payments since there
may be a gap of two years or more between the 1991 cost report
and the actual cost report used to recalculate the final per
diem rate. Interim rates should be reviewad every quarter or
six months based on current information. An interim cost report
or certain select cost information could be provided to the
department to allow a review of the interim rate. The current
and proposed rule both indicate that once an interim rate is

- set, it will remain in effect until an acceptable wost of report
of at least six months is filed. We interpret this to mean the
methodology change would not be applied to these providers who
had a change of ownership on January 1, 1992. A provider shall
not be subject to a major change in the interim rate from one
year to the next solely because of a change in the method. We
recommend that the state require interim reporting and reviews
to reduce the potential for large over or under payments.
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RESPONSE: The department has revised the interim rate methodol~
ogy to allow adjustment of the interim rate if the new provider
can demonstrate a difference in costs from the previous owner.
Such a provider may request an adjustment to a rate set with a
previous provider’s cost report. The request must demonstrate
the differences in cost from the costs used to determine the
interim rate. The provider must explain and-document why the
new provider’s cost base will be different than the previous
provider’s sgpecific costs. The interim rate based on a
submitted budget will be subject to an upper limit of the $6.00
rate in¢rease upper limit or the bed weighted median rate,
whichever is less. The rate will be adjusted either upward or
downward based upon the new provider’s budget or projected
costs. If the provider is not satisfied with the adjusted rate,
the provider may appeal the department’s adjustment determina=-
tion in accordance with ARM 46.12.1268.

The revised interim rate methodology will apply to all facili-
ties which as of the effective date of the rule are within the
scope of the rule language, regardless of when the change
occurred or whether the provider was receiving an interim rate
set under a previous rule,

11. Nurse ajde testing cost reimbursement

COMMENT: The proposed rules provide a payment system for the
medicaid share of nurse ailde testing costs. This section
provides payment for only the basic fee charged by the testing
entity. It does not provide for payment of transportation and
travel costs when nurse aides choose to travel to a regional
testing site. We believe the law requires all costs associated
with testing to be paid. The proposed rule provides that other
costs may be reported by the facility on its cost report, but
since there is no required rebasing of cost each year included
in the rule, this provides little assurance that they will ever
be paid.

RESPONSE: The department has proposed that it will pay up front
through a separate payment system certain testing costs as
defined in the rule. The department is not required to pay any
portion of the testing costs in this wmanner, but has determined
that it is a fair approach to reimbursement of this particular
cost. All other c¢osts of testing and training, such as
transportation and travel costs, will be allowable on facili-
ties’ cost reports to be used for reimbursement calculations.
The department believes this approach meets the requirements of
federal law.

It is true that nurse aides may choose testing at a regional
test site. We believe that most will want to test in the
setting where they have been trained and where they will be more
at esase, which is the facility where they are employed. If that
facility cannot meet the tasting requirements or proctoring
requirements of federal law, testing may be done at a regional
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testing site. There are several regional testing sites which
should reduce travel time. An aide may choose to test in a
facility in the same community that could comply with the
testing requirements if they desired to aveid high travel and
transportation costs as well as time away from home or work.
Accordingly, the department does not anticipate that significant
travel or transportation costs will be incurred.

12. id - .

COMMENT: The OBRA increment has been removed and without a
separate payment, individual facilities cannot be assured that
they are being reimbursed for the costs associated with
training. If the facility did not provide training during the
1991 cost report period but is providing it now, there is no way
for the facility to be reimbursed. If a facility has lost its
in-house training and is required to purchase training outside
the facility those costs are not accounted for in the 1991 cost
reports. Another training issue not addressed in reimbursement
is for training of nurse aides who were not employed at the time
of training but were employed within one year. Federal law
requires that the state provide for payment of their training
costs.

Facility training requirements were in effect for the
base period and should be reflected in the base period cost
reports. Facilities have been reimbursed at a flat add-on rate
for the two previous years regardless of whether they actually
spent any money on training of aides or other OBRA activities.
one would question what facilities did with the $1.90 and $2.00
per medicaid patient day respectively paid during rate years
1991 and 1992, if the money was not spent on training or other
OBRA-related expenses. Based upon the department’s review of
cost reports from the base period, it appears many facilities
did not in fact spend all of this money for such purposes. The
department will not assume that providers will make a conscious
business decision to incur these training costs now when they
have not incurred these caosts to date.

An analysis of OBRA costs and training expenses (as reported on
facility 1991 cost reports) compared to the OBRA increment paid
for the same period indicates that 81 of 104 or 78% of nursing
facilities have received OBRA payments greater than or egual to
their reported OBRA costs. The facilities with reported OBRA
costs greater than the estimated OBRA reimbursement reported on
average 9% of their total non-property costs as OBRA expendi-
tures. Those facilities with reported OBRA costs lass than or
equal to their estimated OBRA reimbursement reported on average
that their OBRA costs were only 1% of their total non-property
costs. The department must conclude from this analysis that
OBRA costs have in the aggregate been adequately reimbursed and
that the base period cost reports accurately reflect the costs
baing incurred.
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The department believes that an additional add-on component for
OBRA training is unnecessary. This becomes even clearer when
one considers that, in additien to the add-on component for
training costs and other OBRA mandates paid during the last two
years, the department paid facilities separately for a certified
nurse aide wage increment. This reimbursement was up to 20
cents per hour plus benefits for increased nurse aide wages for
aides achieving certification. The department is confident that
the rates set under the proposed rule will adequately reimburse
the costs of complying with the OBRA mandates and that continua-
tion of the add=-on for training costs is unwarranted.

Federal law redquires that aides employed by a facility or who
receive an offer of employment from a facility not later than
twelve months after completing a training program and who
purchased their own training must be reimbursed by the facility
for their prorata share of the costs of the program. Like other
training costs, these costs may be reported by the facility and
included as allowable costs on the cost report for reimbursement
purpeses. Travel and transportation costs are not dealt with
specifically in the federal regulations. The department will
consider them to be facility costs which will be allowable and
reportable as all other such costs.

COMMENT: The department has eliminated the OBRA increment but
has kept language in the rule regarding withholding of the OBRA
increment.

RESPONSE: The department has revised the language in proposed
ARM 46.12.1235(2)(b) to delete the reference to the OBRA
increment and to specify that failure to file the required
reperting form may result in withholding according to the
provisions of ARM 46.12.1260(4).

13. Rejimbursement for "heavy care" residents

fais) NT: The current system of payment will allow the depart-
ment to pay more to treat a heavy care patient out of state than
it will pay if the same services are provided in-state. It
would cost less for the same services if the patient was treated
near family and home. Rejimbursement by the department does not
allow the in-state nursing facilities to be able to afford to
treat such heavy care patients.

RESPONSE: Reimbursement for "heavy care" patients, such as
ventilator dependent and head~injured individuals, has been the
subject of numerous meetings between providers and department
representatives. The department currently is in the process of
surveying providers to assess where the heavy care population is
living, where they are receiving services and the problems that-
exist in service delivery. The current rules do not provide for
negotiating rates with in-state praviders when the faciliky will
not accept the medicaid rate. Out-of-state reimburgement allows
the department to reimburse for heavy care at the out-of-state
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medicaid rate. This rate may or may not be higher than the in-
state rate, when all of the costs of providing for these
residents’ care needs are considered. Providers in-state are
less willing to admit these residents without substantial
guarantees for reimbursement and exceptions to the reqular
reimbursement process. In many instances, in-state providers
have less experience in providing heavy care services and in
estimating a realistic cost for the provision of the services.
The department will continue to work with providers to develop
service alternatives to serve the heavy care population in the
most beneficial and cost effective setting under the medicaid
program.

14. Desk review and audit timelines

COMMENT: The department should be required to complete desk
reviews and communicate the results of those reviews to the
providers within a reasonable time. It is imperative that
providers receive timely feed back in order to modify business
decisions that they will make based on the interpretation and
application of the department’s rules. A six-month time line
for all cost reports to be desk reviewed and the results of
those desk reviews communicated to providers was suggested.

RESPONSE: The department will not place a time limit upon
completion of desk reviews or audits. While the department

agrees that quick completion of these functions is desirable, it
is not always realistic given the limitations upon department
staff and funding. Such a time limit would merely be a means by
which providers would seek to escape repayment of amounts to
which they were not entitled under the rules. Tight time limits
might jeopardize federal financial participation if the deadline
were not met. Business decisions are the responsibility of the
provider entity and should be based upon the specific situations
that impact each provider and not upon the department’s
completion of a desk reviaeaw or audit. The criteria for
allowability of costs and the provisions for cost finding are
clearly specified in the federal regulations and rules pertain-
ing to nursing facility providers. All providers have access to
these materials and should have a thorough understanding of them
in order to operate in the business climate and provide
services.

15. negus comments

: Several comments were made regarding the need to have
a mechanism in the reimbursement formula to adjust the rate for
facilities when a facility has a significant change in its
operating situation. An exceptions process due to circumstances
such as survey deficiencies cited, change in nursing wages or
occupancy changes. A significant change would be a 5% or more
change for a three month period over the formula data.
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RESPONSE: Under a prospective rate system, final rates are set
in advance of the rate period based upon projected costs. If
costs are actually less than projected, the provider is nhot
required to pay back the difference. If costs are higher than
projected, no additional payment is made. This provides an
incentive for cost containment. The department will not create
an exceptions process as suggested in the comment.

COMMENT: The proposed amendment to the bed hold rule provides
that a facility will not be reimbursed for any patient day for
which another facility is holding a bed, unless the facility
seeking payment has notified the facility holding the bed that
the resident has been admitted to another nursing facility.
This is unreasonable because the admitting facility will not
always know if another facility Jis holding a bhed. If the
resident is admitted from home or the hospital the admitting
facility may not have knowledge of a previous nursing home stay.

: The department’s bed hold rule allows a nursing
facility under certain conditions to hold a bed for a resident
who 1is temporarily absent from the nursing tacility while
receiving medical care in a hospital. The rule assures that in
such cases a bed will be available for the resident to return to
the facility upon discharge from the hospital. Current rules
require the facility holding the bed to document at least weekly
that the resident’s absence is expected to be temporary and the
anticipated duration of the absence. However, in some cases the
resident is admitted to another nursing facility without the
knowledge of the facility holding a bed.

The medicaid program cannot pay two nursing facilities for the
same days of service for one resident. The department believes
the admitting facility should share in the responsibility to
avoid duplicate billings for the same days of service to such
residents. The department believes that the admitting facilicy
has the ability to find out if the resident was in another
nursing facility prior to the hospital admission. Such
information may be contained in the resident’s medical record or
it can be obtained by inquiring about the resident’s medical
history.

There also should be communication from the hospital to the
facility holding a bed when there is a change in the resident’s
care needs which warrants discharge to another nursing facility.
If the hospital has an attached nursing facility and can
discharge the resident from the hospital bed into a nursing
facility bed in the same facility, the hospital should be
responsible to notify the previeus nursing facility of the
discharge. If the hospital has not found out as much informa-
tion as possible about the resident, such as where the resident
is being admitted from, it has been deficient in its responsi-
bility to provide the best care and to make the most informed
decisions regarding the resident’s care. Taking steps to inform
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itself of such information would also assist the hospital in
discharge planning.

The department believes the proposed rule fairly requires the
admitting facility to inguire about the resident’s previous
nursing facility residence. The department has adopted the rule
as proposed.

COMMENT: There are no provisions in the rule to allow nursing
facilities extra reimbursement for actjivity programs, skin
integrity maintenance, range of motion therapy, retrieving
wandering residents or other costs such as transportatien for
patients.

RESPONSE: The department disagrees with the statement that no
"extra"” reimbursement is allowed for the referenced activitias.
To the extent these activities require the facility te incur
additional costs, these costs are recognized. If the costs are
operating costs, such as for supplies related to range of motion
therapy, they will be included in the provider’s base period
operating costs. The base period costs are inflated forward to
project the provider’s operating costs and the provider will
receive payment for such costs, subject to the operating limit
and overall rate increase limit which are components of the
system. If the additional costs are for direct nursing
personnel, such costs will be included in the provider’s base
year direct nursing cost and will have the effect of increasing
the provider’s composite nursing wage rate. The base period
composite nursing wage rate is inflated forward and multiplied
by the most recent patient assessment score to determine the
direct nursing personnel componant, subject to the operating
limit and overall rate increase limit. Any additional costs for
these activities are recognized in setting the provider‘’s rate.

Transportation costs are included in the per diem rate when they
are for non-emergency routine transportation as defined in the
rules. Emergency transportation and multiple medically
necessary trips are separately reimbursable under the transpor—
tation program when they meet program guidelines for reimburse-
ment.

COMMENT: The proposed rule provides that the department will no
longer reimburse for standard over-the-counter medicines such as
antacids. The department should continue to pay for these

items. ARM saction 46.12.1222(14)(e) and 46.12.1245 expand the
items and services which must be provided by facilities as part
of a day of nursing care and remove the limiting language which
allowed these items to be billed separately or to the patient if
they were used in extraordinary amounts. ARM 46.12.1222(14) (e)
(C) expands the list of antacids and laxatives which must be
provided by the facility without charge beyond those normally
stocked by facilities.

14-7/30/92 Montana Administrative Register



-1645-

R ONSE: The amendments regarding antacids, laxatives and
other items are not intended to change but rather to more
clearly state the department’s policies regarding coverage of
these items. These changes are intended to make it clear to
pharmacies billing for these services that these items have
always been included and continue to be included in the per diem
payment rate to nursing facility providers and cannot be billed
separately by pharmacy providers. By identifying the thera-
peutic class of these drugs, the department does not intend to
change the current rule which requires that antacids or
laxatives or their equivalents be provided under the per diem
payment rate. Billing of residents for special request items or
services is still allowed under ARM 46.12.1246 and the provi-
sions for prior approval of extraordinary use of a routine
supply item are still contained in ARM 46.12.1245. The concept
of a "small quantity" was not defined in the current rule. This
rule change clarifies that items "routinely supplied to
residents" are considered part of nursing facility services, but
leaves intact the special provisions for extraordinary use
situations and the resident billable situations.

CQOMMENT: 1In the proposed amendments to ARM 46.12,1222 and 1246,
the department has erroneocusly referred to class 2 and class 6
antacids and laxatives. The reference should be to class 1 and
class 6 antacids and laxatives.

RESPONSE: The department agrees and has revised the rule
language to correct the error.

co NT: ARM 46.12.1245 proposes to remove "urinary collection
and retention system, drainage bag with tube" from the list of
separately billable items. For some facilities, this is an item
that will net be included in the base year costs. This is just
another example of additional items and services being added to
what is considered routine care and part of the daily rate
without provision being made to pay for it.

RESPONSE: If the commentor would refer to current ARM
46.12.1245, theay would find that ARM 46.12.1245(1) (am) and
46.12.1245(1) (an) are identical. This item was listed twice by
mistake., The department is correcting this error by eliminating
ARM 46.12.1245(1) (an), ag was stated in the ratiocnale statement
portion of the notice of public hearing. ARM 46.12.1245(1) (am)
"urinary c¢ollection and retention system, drainage bag with
tube" will remain a separately billable item under the rula.
This amendment makes no substantive change and does not adad
additional items or services to those which must be provided
under the daily rate.

COMMENT: The department did not use the correct number of

patient days in calculating the rates. The department should
have used fewer days to calculate the rates.
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The department used the number of bed days included
in the legislative appropriation. These bed days were allocated
among the providers based on their medicaid bed day utilization
for the most racent period to establish the funding levels for
each facility. Adjustment of the number of bed days would
result in an adjustment of the appropriated funding tied to
those specific bed days. A downward adjustment of bed days
would result in a downward adjustment of funding or the
department will be expected to make any “extra" funding
available for budget shortfalls in other areas. The department
will not adjust the bed days set by the legislature.

The department should seek HCFA approval to pay
providers for all of the medicare coinsurance payment amount up
to the medicare coinsurance rate. The proposed rules provide
that reimbursement is limited to the per diem medicaid rate or
the medicare coinsurance rate, whichever is lower. We believe
the medicaid program must pay the full medicare coinsurance rate
in such instances. A recent court decision held that medicaid
must pay the full medicare coinsurance rate.

RESPONSE: The proposed rule merely adds a specific statement of
the existing medicaid policy. The department is aware of the

decision in New York City Health apd Hospitals Corporation, et
al. v. Perales, et al., decided February 3, 1992 by the United
States Second Circuit Court of Appeals. The Health Care

Financing Adminjstration’s regional identical letter no. 92-086,
dated April 1, 1992, discussed the Perales decision and
indicates that in states outside the second circuit, states may
continue to limit payment to the medicaid nursing facility rate.
The department’s proposed rule is in accordance with current
federal policy.

COMMENT: One provider asked that its comments from last year'’s
rate rule proceeding be considerad submitted for purposes of
this rule proceeding.

: The department reviewed and considered those comments
submitted last year and has responded to those portions of the
comments which apply to this year’s rule changes. To the extent
that any comments in that provider’s comments from last year are
not addressed specifically in this notice, the department hereby
adopts and incorporates herein its responses to those comments
as published in the notice of adaption of rules pertaining to
nursing facility reinmbursement published in the Montana
Administrative Register on October 31, 1991.

: The referance in ARM 46.12.1258(3)(i) to subsection
(3) (1) does not make sense because there is no such subsgectian,

RESPONSE: The department agrees and has revised the raference
to the correct subsection (4).
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6. The department will apply retroactively to July 1,
1992 those provisions of the amended rules which result in a
rate increase for a particular provider. Those provisions of
the amended rules which result in a rate decrease for a
particular provider will apply to nursing facility services
provided on or after August 1, 1992.

o 2N .
_zé«_’/ rd /4/(& i ‘iibkm 5; '(ﬂ LA NN
Rile Reviewer Diregtor, Social and Rehabilita-
tion Services

Certified to the Secretary of State July 20 , 1992,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of [Rule I}
46.30.1502, [Rule II)
46.30.1508, {Rule III]
46.30.1514 through [Rule V]
46.30.1516, [Rule VI]
46.30.1520 through [Rule
VIII] 46.30.1522, [Rule IX]
46.30.1532 through [Rule
XII] 46.30.1535, [Rule XIII}
46.30.1538, [Rule XIV],
[Rule XV] 46.30.1541 and
[Rule XVI] 46.30.1542,
amendment of rules
46.30.1501, 46.30.1507,
46.30.1513, 46.30.1525,
46.30.1543 and 46.30.1549
and repeal of Rules
46.30.1819, 46.30.1531 and
46.30.1537 pertaining to
child support

NOTICE OF THE ADOPTION OF
ADOPTION OF (RULE I]
46.30.1502, [RULE IT]
46.30.1508, (RULE III]
46.30.1514 THROUGH (RULE V]
46.30.1516, [RULE VI]
46.30.1520 THROUGH [RULE
VIII] 46.30.1522, (RULE IX]
46.30.1532 THROUGH [RULE
XII] 46.30.1535, [RULE
XITI] 46.30.1538, (RULE
X1V}, [RULE XV] 46.30.1541
AND (RULE XVI] 46.30.1542,
AMENDMENT OF RULES
46.30.1501, 46.30.1507,
46.30.1513, 46.30.1525,
46.30,1543 AND 46.30.1549
AND REPEAL OF RULES
46.30,1519, 46.30.1531 AND
46.30.1537 PERTAINING TO
CHILD SUPPORT

N T Tt Tt e Nt e Mt o it e Nt St N ot Nt st et

TO: All Interested Persons

1. Oon March 12, 1992, the Department of So¢ial and
Rehabilitation Services published notice of the proposed
adoption of [Rule 1I] 46.30.1502, ([Rule 1II}

46.30.1508, [Rule ITI] 46.30.1514 through (Rule V] 46.30.1516,
{Rule VI] 46.30,1520 through [Rule VIIT] 46.30.1522, [Rule IX]
46.30.1532 through (Rule XII] 46.30.1535, [{Rule XIII]
46.30.1538, [Rule XIV], {Rule XV] 46.30.1541 and [Rule XVI]
46.30.1542,, amendment of rules 46,30.1501, 46.30.1507,
46.30,1513, 46.30.1525, 46.30.1543 and 46.30.1549 and repeal of
Rules 46.30.1519, 46.30.1531 and 46.30.1537 pertaining to child
support at page 403 of the 1992 Montana Administrative Register,
issue number 5.

2. The Department has amended rules 46.30.1501,
46.30.1507, 46.30.1513 and 46.30.1549 as proposed and has
repealed rulas 46.30.1519, 46.30.1531 and 46.30.1537 as
proposed.

3. The Department has adopted [Rule VIII] 46.30.1522,
{Rule IX] 46.30.1532, [Rule X] 46.30.1533, [Rule XI] 46.30.1534,
[Rule XIII] 46.30.1538 and [Rule XV] 46.30.1541 as proposed.

4. The Department has not adopted [Rule XIV] as proposed.
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5. The Department has amended and adopted the following
rules as proposed with the following changes:

6. For purposes of this
chapter, unless the context requires otherwisae, the following
definitions apply:

Subsections (1) through (9) remaln as proposed.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-209 MCA
46.30.15 0

Subsection (1) remains as proposed.

{(a) "gross income" means income from any source, except as

excluded in subsection (d), and includes hut is not limited to
income from salaries, wages, commissions, bonuses, earnings,
profits, dividends, severance pay, pensions, —
D 0 interest, trust income,
annuities, capital gains, royalties, social security benefits,
veteran’s benefits, workers’ compensation benefits, unemployment
benefits and alimony er spousal maintenance;

Subsection (1) (b) remains as proposed..

(¢} gross income for those who are self-employed, or who
receive profits from a business enterprise such as a joint
venture, a partnership, rental property, a sub-chapter S
corporation, or a Montana close corperation includes gross
receipts minus ordinary and necessary expenses for self-
employment or business operation, Epeairficaliy GENERALLY
excluded from ordinary and necessary expenses are depreeiation
and-—other non-cash deductions, even if—it-io--etherwige

allowable by tha internal revenue serv1ce4
0; oW NEC.
TION FOR VEHICLES. WACHINERY AND OTHER TANGIBLE ASSETS MAY BE
DERUCTED;

’
Subsection (1) (d) remains as proposed.

(e) ACTUAL BUT NOT IMPUTED interest from one-time gifts
and inheritances should be considered as grogs income,y—wirite
£The NON-PERFORMING property itself or the principal should be

considered as an asset under {Rule III] ARM 46.30.1514. FOQR

46.30.1542.
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OVERTIME OR A SECOND JOB, THAT INCOME 1S PRESUMED TO_BE FOR THE

USE _OF THE SUBSEQUENT FAMILY, AND IS NOT INCLUDED IN GROSS

INCOME FOR THE _PURPOSES OF DETERMINING SUPPORT FOR_A PRIOR
LY. ON SHOWING

het o}

T

L (8] s [o) [0)
AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5~209 MCA

v Subsection (1) remains as proposed.
(2) Income should be attributed to the net market value of
non-performing assets at the euspent—interest-rate—for-ten—year
Yrbr—treasury—sonds—at—tte—time—detesmination—ts—made AVERAGE 10

, or at another appropriate rate ordered by a court
or administrative hearing officer. The rate should be based on
a 365 day year. .

Subsection {3) remains as proposed.

AUTH: Sec. 40-5-202 MCA
IMp: Sec. 40=5-209 MCA

A
Subsection (1) remains as proposed.

(2) Income statements of the parents should be verified
with documentation of both current and past income to the extent
such documentation is available to the parent. Verification may
includa pay stubs, employer statements, and profit and loss
statements 4 3 :

F EM S COBRREC
Domentatxcm of income may be su:pplamented wn:h cap:.es of
income tax returns. NON-CASH BENEFITS RECEIVED BY A.PARENT
H FI]

Subsections (3) through (3) (h) remain as proposed.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-209 MCA

v +30. OF N C

(1) "Net income™ means gross income, including imputed
income and income attributed to as3ets, less any deductions for
state or federal taxes, sogial sacurity, and other similar
deductions required by law or court oaorder. . Unreimbursed
expanses incurred as a condition of employment such as union
dues, retisement-eentributiens. uniforms and other occupational
or business expenses should also be deductaed. CONTRIBUTIONS
TOWAR! R IC \'A
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Subsections (1) (a) through (3) remain as proposed.

(4) Deductions for the convenience of the parent, such as
cradit union payments, deferred compensation,—retimement and
savings are not to be deducted from gross income.

(5) In some cases an employed parent may alsec operate a
business or farm, or a self-employed parent may have more than
one business. A net leoas in the operation of a business or
fa

should not offset income
from employment or from the operation of a more successful
entarprise .

. Property associated
with the unprofitable business or farm should be considered an
asset under (Rule III] ARM 46.30.1514.

Subsection (6) remains aa proposed.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-209 MCA
{RULE.VI1_46.30,1520 ALIMONY, MAINTENANCE, PRE-EXISTING

GCHILDREN Subsections (1) through (2)¢(b) remain as
proposed.

(3) Use of the deductions provided in this rule are
appropriate at the time of the establishment of a child support
order. em»—ilIn a proceeding to modify an existing order,

i ided—in-this subseetian LOW ATION.

Subsections (3)(a) and (3) (h) remain as proposed.

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-209 MCA

[RULE VII] 46.30.152) SELF SUPPORT RESERVE/NET RESOURCES
AVAILABLE FOR SUPPORT Subsection (1) remains as proposed.
{2) IN DETERMINING A PARENT'S SELF SUPPORT RESERVE, INCOME
QF _STEPPAR SURS SPOUSES DO C C
o P '8 U PR
AVATILABLE TO THE PARENT FOR SHARING, ON A PROPORTIONATE BASIS,
Subsections (2) through (4) remain as proposed but are
renumbered (3) through (5).

AUTH: Sec. 40-5-202 MCA
IMP: Sec. 40-5-209 MCA

p_SUPPLE—-
Subsections (1)
through (1) (b} (1) remain as proposed. :
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AUTH: Sec. 40-5-202 MCA
IMP:  Sec. 40-5-209 MCA

Subsection (1) remains as proposed.

(2) In-ehe—uasuei--ease—of-sele—austedy IN SOLE CUSTODY

PHYSIGCAL CUSTODY, the custodial parent should retain his or her
child support obligation and the noncustodial parent shall pay
his or her total monthly child support obligation to the
custodial parent or to such other person or agency entitled to
receive the payment.

Subsections (3) and (4) remain as proposed.

(5) 1In those casas where extended visitation/shared physi-
cal custody is awarded, an adjustment to the primary child
support nead is appropriate. Extended visitation/shared
physical custody occurs when a child spends more than 3o-percene

110 DAYS OF each 365 day calendar
year with the parent who in sole custody cases would pay over
his or her share of the child support obligatlon to the primary
custodian.

(ah) To adjust for extended visitation/shared physical
custody, reduce the payep-—parentis SECONDARY CUSTODIAN’S share
of the basic primary child support need by one percent for each

DAYS. For example, the basic primary child support need is
$400.00. Porent—B THE SECONDARY CUSTODIAN has the child 40
' Barent—B

FOR_146 DAYS. THE SECONDARX
CUSTODIAN is responsible for 75 percent of the primary child
support need or $300.00 ($400.00 X 75 percent). Reduce that
amount by 36 36 percent (46-pereent-ef-che—time-with-ohild-minug
Ehe—30—perecent—viaisation—thresheld

146 DAYS MINUS THE 110 DAY
VISITATION THRESHOLD) to arrive at. the pearentte SECONDARY
'S adjusted share of the primary child support need in
the amount of $&%6+06 $£192.0Q0. The pasenais
RIAN’S proportionate share of supplemental support neads should
then be added to this asum.
( )subsectlon (5) (b) remains as proposadq but is renumbered
(5) (c).

14-7/30/92 Montana Administrative Register



~1653~

AUTH: Sec. 4g—g-§gg MCA

IMP: Sec. —-5- ) MCA

(RULE XVI] _46.30.1542 CREDIT FOR BENEFITS Subsections
(1) through (1) (a) remain as proposed.

(b) the parent’s obligation is satisfied if the amount of
the child’s benefit for a given month is equal to or greater
than the parent’s child"™ sugport obligation. Any benefit
received by the.child for ' a given month in excess of the child
support obligation is not treated as an arrearage payment or as
future support; and

(c) the parent must pay the difference if the amount of
the child’s benefit for a given month is less than the parent’s
child support obligation« AND

() c ’
BENEFIT: AND
rarar IT_ON o ]
B W T v D G ’
SUPPO GATIQON UN. v
[0) Ug!
AUTH: Sec. 40-5-2Q2 MCA

IMP: Sec. 40-~5~209 MCA

46.30.154 ERCEOSION—FROM-—GULDELINE A 4o, R
FOR__VARIANCE Subsections (1) through (1) (c) remain as
proposed.
(£d) specific findings of fact under MeA—saeokiens
40-4-20442) (3) or 40~6-116+5} (6), MCA, which shows
that appllcatlon ot the quidalxne is xncqultabla,

(hg) parxods of extended viSLtation of 30 or more con~
secutlve daysT

AUTH: Sec. 40~5-202 MCA
IMP: Sac. 40-5-209 MCA
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S. The Department has thoroughly considered all
commentary received:

Qv 0!

:  Several commentors considered these new guidelines too
complex. They suggested that the guidelines be written so that
non-attorneys could easily read and understand them. They
suggested that parents should be able to apply them without the
help of legal counsel. Conversely, several commentors requasted
greater detail in one or more of the guidelines’ provisions.
One commentor expressed a concern over the number of major
changes. He stated that he could understand refinements,
clarifications, and minor changes, but he did not perceive any
problems or major difficulties with the old guidelines. He
could not understand the reasons for the changes.

RESPONSE: The guidelines contain more detail than the old
guidelines (ARM 46.30.1501 et seq., 9/30/90), but overall they
are not more complex. The additjonal detail is necessary to
correct weaknesses and inequities inherent in the old guide-
lines. The Department of Social and Rehabilitatjon Services,
Child Support Enforcement Division (CSED) performs a large
number of guidelines computations in the course of its duties.
In the first gquarter of 1992, for example, the CSED established
410 support orders using the old guidelines. In the course of
its duties, the CSED has become aware of certain shortcomings
with the old guidelines. For example, they did not take into
cansideration the passihility that:

- both parents might not be self-supporting;

- there might be extréme differences in income;

- the parénts income might not be sufficient to allow
them to maintain themselves above the poverty level;

- one parent might remarry (or in paternity cases, might
already be married); or, )

- either parent might have or go on to have other
children.

Although they were perceived as being easy to use, the old
gquidelines could not be applied fairly in a significant number
of cases. According to a recent study, at least half of all
divorces involve at least one partner with a previous marriage,
who has pre-existing children. Ih paternity cases, one or both
parents may be marriegd to someone alse. They may have other
children by one or more othar partners. An estimated 75% of
divorced parents remarry and ga on to have additional children.
The old guidelines did not address any af these considerations.
Consequently, it was, necessary to add considerably more detajl
to make the new guidelines apply mora falrly in a gtreater number
of situations.

The additional detail alsa makes the new guidelines more
equitable. For exawmple: John and Mary seek a divorce. Mary
gets custody of the two children. Two children from another
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relationship with Marcia reside with John after the divorce.
Those children were born before Mary and John’s children. There
is no support order requiring Marcia to support her children
with John.

Under the old guidelines, at ARM 46.30.1531(1) (a)(ii), before
determining a support order for Mary’s children, it was
necessary to calculate a dummy support obligation for Marcia’s
children. John’s share of the dummy support amount was then
deducted from hig¢ income. The problem occurred if Marcia was
uncooperative, or if her 1location was unknown. With no
knowledge of Marcia‘’s income, the old guidelines could not have
been applied, and the dummy support amount could not have been
determined. This, in turn, prevented a determination of support
for Mary’s children using the old guidelines. When this
occurred, the courts, the parties and their attorneys ignored
Marcia’s children when they set a support amount for Mary’s
children. This practice was clearly ineguitable.

Ignoring Marcia‘’s children, if John’s income was $1,200 per
month and Mary‘s was $800, John would pay Mary $325.00 per month
for the support of their 2 children. Thus, Mary’s income plus
$325 c¢hild support would have put Mary’s household at 121% of
the federal poverty index level. Meanwhile, John’s income minus
his $325.00 child support payments to Mary would have put his
household at only 94% of the federal poverty index level,

The same thing would have happened if John’s two children by
Marcia had been born after Mary’s children. The old guidelines
simply ignored later born children as if they did not exist.

The detail added to the new guidelines makes dealing with John’s
case much easier and more equitable. Under the new guidelines,
John’s household includes Marcia’s children, whether prior born
or later born. There is no need to get Marcia’s financial
information to calculate a dummy support amount. Under the new
guidelines, Mary’s household iz at 115% of poverty and John’s
rises to 100%. John c¢an now support himself and Marcia’s
children. He was unable to do so under the old guidalines

With the added detail, the new guidelines apply to a wider range
of cases with more equitable results. The new guidelines
recognize and address the complexities of modern domestic law.

The CSED recognizes that the new guidelines, with their added
detail, may look intimidating to lay users. However, once the
guidelines become final, the CSED intends to publish a booklet
in simple lanquage which explains and describes the method of
computing a support amount in accordance with the new qgquide-
lines. The booklet will contain comments, examples and
instructions whenever appropriate. Upon publication of the
booklet, the CSED is confident that lay persons will be able to
use and apply the guidelines easily and without the need for
legal counsel.
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COMMENT: Two commentors did not think that the Melson model was
suitable to Montana’s financial needs or demographics. They
pointed out that Melson is from Delaware, a state that they
believed to be different in nearly all ways from Montana.

The CSED considered the diffarence between Montana
and Delaware in devising the new guidelines, and adjusted for
those differences. For example: in Delaware the primary child
support need is 40% for one child, 30% for the second and third
children and 20% for each additional child. The Montana version
adjusted those figures to 30%, 20% and 10% respectively.

Another example of adjustment to the Melson model iz in the SOLA
figures. Delaware’s SOLA is 18% for 1 child, 27% for 2
children, 35% for 3, 40% for 4, 45% for 5 and 50% for 6 or more
children. Montana adjusted these figures to 14%, 21%, 27% and
4% for each additional child up to 50%.

The adjustments are not arbitrary or without reason. Robert G.
Williams, PhD, of Policy Studies Inc., conducted a review of the
Delaware guidelines in 1989, He found them to be an accurate
reflection of that state’s cost of living needs. Dr. Williams’
study relied in part on the Cozt of Living Index produced by the
American Chamber of Commerce Researchers Association. Using
that index, the CSED adjusted the new gujdelines by comparing
Delaware with Montana. The CSED is confident that the new
guidelines accurately reflect Montana’s cost of living.

COMMENT: One commentor referred to a recent article on
guidelines. According to that article, twenty~two states use
guidelines based on the Percentage of Income model and 20 states
use the Income Shares model. Only three states use the Melson
model. The commentor guestioned Montana’s choice of the Melson
model, since only three states have chosen it.

: The CSED developed its first child support guidelines
in 1979. Those early guidalines were extremely simple and
followed the percentage of income model. Since 1379, the CSED
has applied guidelines to several thousand cases. The CSED‘s
axperience in developing and applying gquidelines has given it an
axcellent understanding of the advantages and disadvantages of
each meodel.

The CSED assisted in the development of the guidelines adopted
by the Montana Supreme Court on January 13, 1987. They were the
result of studies undertaken by the Montana ¢hild Support
Advisary Council. Tha CSED was appointed as a member of that
Council by Govermnawr Ted Schwinden. In its deliberations, the
Council examined the three most common guidelines models.
First, it examined the percentage of incame model. As noted by
the commentor, that model is now used by 22 states, It sets
support at a flat percentage of the non-custodial parent’s
income. For example: in Illineois the man-custodial parent will
pay 20% of hiz or her incaome for ome child, 25% for two
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children, 32% for three, and 50% for gix or more children. The
custodial parent’s income is not a factoer. If the custodial
parent’s income is more than $50,000 annually but the other
parent’s is only $15,000, the support amount will still be 20%
for one child. Because the many inequities inherent in the
percentage of income model, the Council rejected it. The fact
that 22 states now use that model does not mean it is equitable.

The Council also examined the Melson model. The Council found
it to be the most equitable of the three models and almost
recommended it. The Council rejected it because it seemed more
complicated than the other two models.

The Council settled on the income shares model because it was
more equitable than the percentage of income model but was not
as complex as the Melson model. The percentage of income
model’s apparent ease of use was the deciding factor.

In 1985, when the Council submitted its report, all guidelines
were comparatively new concepts. No state had used guidelines
sufficiently long to understand their weaknesses or strengths.
After applying the old guidelines in hundreds of cases, the CSED
discovered significant weaknesses in the percentage of income
model. The CSED made several unsuccessful attempts to correct
those weaknesses through minor c¢hanges, refinements and
clarifications. However, the old guidelines did not have enough
design flexibility to achieve equitable results. The only model
with enough flexibility was the Melson model. Flexibility is
one of the strengths of the Melson medel, and the reason why the
CSED made the dramatic change from the income shares model. A
discussion on the weaknesses of the old guidelines is contained
in many of the following responses.

COMMENT: One commentor wanted the guidelineg to include a
provision for monitoring how the custodial parent spends child
support money.

: Montana case law has long held that the custodial
parent has sole discretion on how to use child support monies.
See for example, Williams vs, Budke, 186 Mont. 71, 606 P.2d 515,
37 st. Rptr. 228,(1980). The CSED has no power to change the
body of law through the rulemaking process. If a possible abuse
of disgcretion by the custodial parent concerns the commentor, a
remedy exists in the district courts.

COMMENT: The guidelines allow for visitation, extended
visitation and several possible variances based on viaitation.
One commentor suggested that the guidelines should alse include
some means for monitoring visitation.

RESPONSE: The CSED agrees that visitation probhlems ocaqcur in a
significant number of cases. Studies show that custodial
parents’ interference with visitation is a major reason why non-
custodial parents stop paying child support. However, it is
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beyond the CSED’s rulemaking authority to address visitation
problems as part of these guidelines. If the commentor is
concerned about a possible abuse of visitation rights, a remedy
exists in the district courts.

COMMENT: One commentor believed that guidelines have needlessly
complicated child support cases. Because of guidelines, parties
can no longer freely negotiate and agree on an amount for child
support. Instead, the state forces them to abide by guidelines
with which thay may not agree.

The commentor believed that many attorneys are reluctant to
accept support cases because they have become costly and complex
under the guidelines. Non-mandatory guidelines servad a usaeful
purpose, but the c¢ommentor saw mandatory quidelines as nothing
but an increase in bureaucratic red tapa. The commentor
believed that the CSED’s role should be limited to enforcement
of child support orders, not making inflexible guidelines.

RESPONSE: The CSED’'s axperience does not confirm the
commentor’s remarks. When parties could freely negotiate and
agree on support, the amount was often inadequate. Parents did
not always have equal bargaining power. Highly emotional issues
sometimes clouded their judgement. Further, parents and thejir
attorneys consistently underestimated the needs of children. as
a result, child support orders were often too low to meet the
children’s needs, even though the parents had the ability to pay
adegquate sgupport.

Studies show that support orders were not only inadeguate, they
were not consistent among parents in similar situations. High
income parents would often be ordered to pay the same child
support amount as low income parents. Judges varied widely on
how much support they awarded under the same case facts.

One reason for the increasing number of families on welfare is
that some parents failed to pay adequate support for their
children, even though they had the ability te do so. The
parents’ failure often was not intentional. Without guidelines,
parents did not know how nuch support was necessary. In
reaction to the problem, Congress, in 1984, required the states
ta adopt child support guidelines. At that time, use of the
guidelines was not mandatory, but merely advisory. Unfortu-
nately, parents, attorneys and courts did not universally use
the guidelines. Inadequate support awards continued with little
abatement. In response, Congress, in 1989, required mandatory
use of guidelines in all child support cazes.

Guidelines are not a cure=all, but they do sase the problams of
the past, when child support could be set at the discretion of
the parties and their attorneys. Not only are guidalines
necassary to insure adequate support for children, they are now
mandatory under 42 U.S. Code § 667 and 4% CFR § 13U2.56. 194
Montana does not apply the gquidelines or justify exceptions in
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all cases, the state can suffer federal sanctions. The
sanctions would result in a loss of federal funding for public
assistance.

COMMENT: Two commentors thought the guidelines contained a bias
against fathers. However, they gave no specific reasons or

examples which showed bias.

RESPONSE: The CSED does not find any bias in these guidelines
against fathers, or against any other person. The guidelines
are drafted to apply equally to mothers and fathers. They apply
without consideration to whether the mother or the father is the
custodial parent or primary custodian. They apply without
consideration to whether the father or the mother is the person
who must pay support. The CSED intends that these guidelines be
used to determine a reasonable and adequate support obligation
in all cases.

COMMENT: Two commentors suggested amending the guidelines to
inelude provisions for what they call "transitional support
orders." Their concern relates to situations in which the court
orders the non-custodial parent to pay all marital debts in
addition to child support. Payment of those marital debts may
take a year or more. During this period, the commentors felt
that the nen-custodial parent should have a reduced child
suppert order.

RESPONSE: The (CSED recognizes that in many divorce cases the
non=-custodial parent is ordered toc pay the debts of the
rarriage. No guidelines provision directly address this
situation. The C$ED, howaever, feels that subsection (1) (h) of
ARM 46.30.1543 provides an adequate remedy. That subsection
permits a variance based on the overall financial condition of
a parent. If a non-custodial parent is concerned that combined
child support and debt payments might be more than he or she c¢an
afford, the parent should request a variance from the gquidelines
based on overall financial conditien.

COMMENT: One commentor beélieved that the new guidelines did not
conpare favorably to the old guidelines. The commentor
suggested that the CSED graph support amounts determined under
the old and new guidelines to see how they compare. The
commentor also suggested that the CSED make compariszons between
the new guidelines and the Washington state guidelines.

RESPONSE: As part of the development of the new guidelines, the
CSED compared the old guidelines with the new. The comparisons
were made at various income levels and numbers of children. At
the suggestion of the commentor, the computations were graphed
against each other and with computations from the Washington
guidelines. The attached graphs are four examples of the graphs
used in the development process. These graphs represent cases
with one child under the age of 12 years, and various income
levals for the non-custodial parent and incomes for the
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custodial parent at the $0, $750, $1050, and $1500 monthly
levels, respectively.

It is clear from the graphs that, in most instances, the
Washington guidelinas will result in higher support awards than
either version of the Montana guidelines. It is also c¢lear
that when combined parental income is less than §$39,500
annually, Montana‘s old and new guidelines are very similar.
The principal difference between the two is that the new
guidelines appear as a straight line on the graphz, while the
old guidelines have several jags. These are a result of the
abrupt transitions between percentages on the old guidelines
table. In some cases, depending on the combined net resources
of the parents, a parent would have had a lower support
obligation than another parent with slightly less income.

In comparing the old and new Montana guidelines, a major
difference is apparent at the high income levels. Initially, it
appears that the new guidelines will result in support orders
which are wmuch greater for high income parents than orders
calculated under the old guidelines. However, this gap is not
what it appears to be. The old guidelines table did not provide
for combined parental incomes of more than $39,500 annually.
For these higher income levels ARM 46.30.1543(2) applied the
13.65 percent from the eighth column to the first $39,500 to get
a minimum support order. An additional amount taken out of that
part of parental income which is more than $39,500 was to be
added to this minimum order. The court was to determine the
amount of the supplement on a case-by-case basis. See, for
example, In. re the Marriage of Sacry, Mont. ’

P.2d4 , 49 St.Rptr. 452 (1992). When plotting the attached
graphs the amount of supplement under the old guidelines was
unknown. The graphs, therefore, show only the minimum support
order without the required supplements. After adding the
supplement to the minimum order, the gap between the old and the
new guidelines would shrink to an insignificant amount.

ARM 46.30.1507

COMMENT: One comtientor expressed a concern about the rebuttable
presumption of adequacy and reascnableness of a support amount
determined in accordance with the guidelines. The concern was
that the "clear and convincing" standard of proof needed to
rebut the presumption would severely limit the possibility of a
successful rebuttal.

RESPONSE: The CSED intends that the guidelines be applicable to
a broad range of cases. However, under the circumstancas of
some cases, the suppert amounts determined under guidelines may
not be eguitable. Guidelines cannot be ahsolute. Parents,
their attorneys and the courts must be able to adjust support
amounts determined under the guidelines upward or downward to
compensate for unusual circumstances. Recognizing this need,
the Montana Lagislature allowed the courts tao choase not to
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apply the guidelines in setting or modifying a support order.
However, it set the standard at the "clear and convincing" level
in MCA Section 40-4-204(3)(a). The CSED, as part of its
guidelines review duties and under its rulemaking authority, has
no power to change the standard of proof set by statute.

COMMENT: One commentor gquestioned the authority of section (1)
to create a presumption that child support awards based on the
guidelines are reasonable.

RESPONSE: This presumption is not new to these guidelines. The
old guidelines and the earlier guidelines adopted by the Montana
Supreme Court on January 13, 1987, also contained the presump-~
tion. No challenge to the CSED’s authority to c¢reate the
presumption by rule has ever been made. Indeed, the Montana
Supreme Court appeared to adopt the presumption when it created
its own guidelines. The CSED sees no strong legal reason for
removing the presumption from the rule.

Further, removal of the presumption would jeopardize federal
funding for Montana’s welfare programs. As a condition for the
receipt of federal funds for public assistance, the various
states must have and use certain child support laws. Federal
regulations have been promulgated specifying procedures and
other requirements. The regulation at 45 CFR § 302.56 requires
states to have child support guidelines which create rebuttable
presumptions of the adequacy and reasonableness of support
awards, If the rebuttable presumption was removed from the
guidelines, federal sanctions would be imposed, resulting in
cuts in federal funding for Montana public assistance programs.

COMMENT: One commentor did not like the part of section (3)
which requires the reasons for any variance from the support
amount determined under the gquidelines to be set out in the
support order, or the provision which requires the order to show
the amount of support which would have been proper before the
variance. The commenter thought that this requirement would
create problems of increased litigation and costs.

RESPONSE: As a condition for the receipt of federal funds for
public assistance, the states must adopt and use child support
guidelines in all cases. If a state does not follow the
federally mandated requirements, federal sanctions weuld be
imposed, resulting in cuts in federal funding for public
assistance programs. Federal regulators have laeft the develop-
went of guidelines up to the discretion of each state.
However, since 1984, when Congress required states to have
guidelines, federal regulators noted a tendency for courts to
avoid guidelines results by creating variances. Federal
regulators could not find facts or reasons to support the many
variances made by the courts. Consequently, federal requlators
amended 42 CFR § 302.56 to include the requirement that support
orders state the grounds for any variance from the support
amount determined under the guidelines and requiring the order
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to state the amount determined under the guidelines bafore the
variance. The amendment also required courts to consider the
“"hest interest"” of the child when making a support order which
varies from the guidelines. These requirements are mandatory,
unless Montana chooses to suffer a severe loss of federal funds.
The CSED does not find any justification for deleting the
federally required provisions from the guidelines.

: One commentor pointed out that section (8) does not
state the proper time for a reverter clause to take effect. As
an example, the commentor referred to variances based on
visitation of 30%. If a parent miased one day of visitation,
the commentor wondered if the reverter clause would go into
effect. If visitation drops to 29% instead of 30%, the
commentor wondered if the reverter clause would then go into
effect.

RESPONSE: The child support guidelinesg are desigried to apply to
the average case. However, because many cases are not averadge,
the guidelines provide considerable latitude for variance from
the amount of support determined under the guidelines. To avoid
the need for frequent modifications and the costs attendant to
each modification, section (8) suggests inclusion of a reverter
clause in the support order which would go into effect whenever
the purpose for a variance fails to occur. With a revertaer
clause, when the purpose for a variance ceases, the support
order will automatically revert to the amount it would have been
before the variance. The suggested language in section (8) is
general and does not attempt to address particular circum-
stances,

The person drafting an automatic reverter clause should provide
sutficient detail to allow the intent of the parties to be
determined and carried out. For example, a reverter clause
could provide that missing ane day of visitation would be
sufficient reason far the variance ta terminate. The revexter
clausa could alsc pravide that there must be a number of missed
days before the variance terminated. The parties must tailor
the langunage suggested in section (8) to their particular
variance and fact circumstances.

[{Rule I1] ARM 46.30.1308

! One commentor questioned the guidelines provisian
which does not permit a parent to deduct depreciation from gross
income. The cammentor gave the example of an independent taxi
cab owner/driver wheo must purchase a new vehicla every five
years to earn a living. Thae commentor argued that the parent
ought to have the apility to deduct depreciation expenses in
order to have the cash avajilable ta purchase a replacement
vehicle.

: Tha CSED believes that, in mast cases, non-cash
deductions including depraciation are not a consideration when
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deternining income available for support. Those deductions
reflect a paper image of income which does not accurately
reflect a parent’s actual cash flow. The CSED finds support in
the Montana Supreme Court case of, In re the Marriage of
Mitchell, 229 Mont. 242, 746 P.2d 598 (1987).

The CSED recognizes that, in certain cases, circumstances may
exist where the general rule would not be equitable. The CSED,
therefore, amended the rule to provide for an exception.
Depreciation can now be deducted from gross income whenever the
parent can show an "economic necessity" for the deduction.

COMMENT: One commentor raised a concern that the guidelines
might base his child support obligation on the income of his new
spouse. He felt this to be inequitable and contrary to law.

RESPONSE: The guidelines do not consider the income of any
person other than the child’s parents. The guidelines do not
call for information concerning the amount of income received by
any person other than a parent.

The commentor apparently misread the rule for determining a
parent’s self support reserve. [Rule VII] ARM 46.30.1521 does
take into consideration the possibility that another person in
the parent’s household has income. The rule does not consjder
the amount of that income, only the fact that there is income.
The rationale of the guidelines is that a parent should have
sufficient resources to support his household. However, if any
person in that household is sharing expenses, then the parent
does not actually provide total household support. An adjust-
ment to the self support reserve is appropriate to reflect this
fact. In such circumstances, the parent should not receive a
full self support reserve.

To address the commentor’s concerns, the CSED added a new
sgection (2) which atates that the income of other persons is not
a consideration in determining a parent’s gross income. The
CSED added similar clarification to [Rule VII] ARM 46.30,1521.
See also the comments and responses following [Rule VII] ARM
46.30.1521.

COMMENT: Several commentors voiced concerns about including
income from covertime or second jobs as part of gross income.
They felt that it was unfair to second families. When a parent
works overtime or has a second job so he or she can afford a
second family, the parent’s first family could use the increased
income as grounds to modify the support order. When this
occurs, the parent often is left without encugh income for the
second family.

: Under the old guidelines, when a first family sought
modification of a support order, the second family’s needs were
not considered in determining a new support amount. Therefore,
all of the parent’s increased income was considered available
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for support of the first family. This occurred because the old
guidelines were based on a "first mortgage" approach. A parent
was required to meet old obligations before undertaking new
ones. Under this "first mortgage' approach, a parent must have
income left over after taking care of his or her first family,
before a second family could be started. If the parent did not
have enough income left over, the parent was raquired to
increase his or her income before taking on a new family. This
is where the problem occurred. If the parent worked overtime or
a second job to support a second family, the extra income was
all avajlable to the first family for modification purposes
under the old guidelines.

This problem was addrassed in fhe proposed new [Rule VI] ARM
46.30,1520. Section (3) did away with the "first mortgage"
approach. Thus, when a first family sought modification of the
suppert order, the second family'’s needs were taken in consider-
ation in determining a new support amount. However, that
consideration was limited to basic needs only. The parent may
have worked overtime or had a second job to increase the second
family’s standard of living above the bare subsistence level.
Any extra income left after meeting the subsistence needs of the
second family was still available for possible modification of
the first family’s support order.

The CSED agrees with the commentors. If a parent is willing to
work long hours to support a second family, the second family
should have all the benefit of the parent’s extra etffort.
Therefore, the CSER anmended the rule to create a presumption.
As amended, the guidelines presume that overtime and income from
a second job is necessary for the second family. Consequently,
that income is no longer included in gross income. In those
cases where the first family can show that the extra income is
discretionary, it can be included in gross income. In those
cases, 1f the parent does not use the extra income to maintain
the second family at a higher standard of living than the family
would otherwise enjoy, the extra income jis to he considered
discretionary. Discretionary income from ovartime or a second
job is gross income under this rule.

! One commentor described a case where a family adopted
tour special needs children. Those children received adoption
subsidies totaling $1,220 per menth. The father argued that he
should receive credit for one-half of the subsidies against his
suppert obligatign. The court included the subsidies as part of
the mother’s net available resources. The commentor noted that
the guidelines, neither the old nor the new, suggested how to
handle adoptian subsidies. The commentor also recognized that
this situation probably does not occur often enough to need
inclusion in the guidelinas. Thae commentor suggested that this
issue be kept in mind for future clarification should it become
more of a problem.
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RESPONSE: The situation described by the commentor is, indeed,
unusual. Should this situation occur under the new guidelines,
the parties might consider seeking a variance under ARM
46,30.1543(1) (d). Meanwhile, the CSED will keep this matter in
mind when conducting later reviews of the guidelines.

COMMENT: Two commentors wanted clarification of the rule on
lump sum payments under subsection (1) (e). One wanted to know
how to treat a gift, inheritance or cash payment where the
parent squandered the entire principal. One commentor wantead to
Know why a lump sum cash payment such as a lottery payoff is not
income.

RESPONSE: Parents can use lump sums, windfalls, gifts, and
inheritances in several ways. One way is to squander the money.
Another is to use it to pay old indebtedness. A third possibil-
ity is to use the money to set up a new business or to invest in
income-producing assets. The parent may also hold on to the
principal and do nothing with it.

Because of the many ways parents can use money or property, the
CSED could not provide a more specific rule for application of
the guidelines. The CSED believes the new rule is the most
practical way to handle the issue. No matter when the parent
receives money or property, if it is invested, the proceeds are
considered income. The principal itself, if not income-
producing, is an asset for which attribution of income is
proper. If the money or property no longer exists because it
was misspent or used to pay old indebtedness, then it is not
considered in determining a support amount.

The CSED found several reasons for not treating lump sum
payments as income. If the lump sum were te be treated as
income in one year, it would greatly skew the child support
order for subsequent years. A modification would be necessary
to correct the skewed effect after the first year. If the
guidelines were to average the lump sum over a number of years,
the CSED would be required to set rules for determining the
appropriate number of years. Some would argue persuasively for
a short period. Others would argue equally well for a Jlonger
period. The CSED could not find a middle ground between the two
possible poles. Because of this and similar problems, the CSED
could not find sufficient justification to change the rule.

The CSED did find it necessary to add some clarification to the
rule. The CSED added the phrase "actual but not imputed" to
show that the rule only applied to interest actually received.
The rule does not apply to imputed interest. To be consistent
with {Rule III] ARM 46.30.1514, the CSED added the word "non-
performing" to describe the property. If a parent inherited or
purchased a business, or other income producing property, the
property is not an asset under {Rule III] ARM 46.30.1514, hut
income, dividends or interest from the property is included in
gross income under this rule.

Montana Administrative Register ) 14-7/30/92



~i666-

ARM 46,20,1513

COMMENT: Two commentors referred to subsection (2)(d4) (iii).
They did not think it was fair to exclude parents who are
obtaining education or retraining from the imputed income
provisions. One of the commentors pointed out there is no
guarantee that additional education or training would benefit
children.

RESPONSE: The CSED finds a strong public policy reason to
retain the provision excluding students from the imputed income
provisions of the guidelines. Consider the example of a mill
worker who is out of work because the mills are aeither closing
or automating their production. Without retraining or further
education, the displaced mill workar may never gat another well-
paying job. In the worst case, the mill worker might eventually
become dependent on public assistance. A person who is disabled
because of an accident may require occupational rehabilitation
in order to return to the work forca. The CSED believes it
would be inequitakle to impute income to persons who are engaged
in a program of economic self-improvement.

The CSED recognizes that there can be no guarantee that
education or retraining will benefit the parent’s children.
3ome parents may seek to use this subsection as a means to avoid
or reduce their child support obligation. Bducation or
retraining for some parents may be superflucus or redundant.
When situations such as these occur, variance from the guide-
lines would be proper.

A 4 0 13 e

COMMENT: One commentor thought there may be an inconsistency
between [(Rule II(1)(d)] ARM 46.30.1508(1)(d) and this rule.
According to [Rule II] ARM 46.30.1508, gross income does not
include income from means-tested public assistance programs. By
contrast, under this rule, gross income includes need-based
scholarships and college grants. The commentor asked whether
gross income also includes subsidized housing or suhsidized
child care, such as that provided by the JOBS program.

RESPONSE: The CSED finds strong public policy considerations
against including public assistance funds as income. Howaver,
the rationale for this policy does not apply to student-parents.
Public welfare reacipients may be incapacitated or involuntarily
unable to work for various reasons. On the other hand, student-
parents usually are employable, but have voluntarily removed
themsalves from the work force ta pursuve their studies. Ware it
not for the time devoted ta their schooling or training,
student-parents usually would have the ability teo support their
children. Therefore, imputation of income to student-parents is
appropriate.
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However, this rule recognizes that it is in the children’s best
interest to complete their education or training. Consequently,
the guidelines make an exception to the rule on imputing income
to student-parents. The CSED did not find it proper to extend
this exception to also exclude scholarship and grant funds from
income, because student-parents with children in their
households would need to support the children out of their
scholarship and grant funds.

Subsection (2)(e) provides that income includes only "actual
income" or other “money" available to the student-parent. The
CSED believes that the rule adequately describes that income, so
as not to include subsidized housing and subsidized day care
which are not avallable to the student-parent as cash funds.

{Rule III1 ARM 46.30.1514
: Several commentors indicated their intent to computer-
ize the new guidelines. One problem in writing computer

software for determining support orders is the 10 year T-Bill
rate used to determine income attributed to assets. The T-Bill
rate can vary daily, requiring a manual update each day.
Instead of the daily T-Bill rate, the commentors suggested the
CSED adopt the average 10 year U.S. Treasury constant maturity
rates for the previous calendar year. This way, the rate of
interest assigned to assets would be constant over one full
year, requiring fewer manual updates.

RESPONSE: The CSED finds the comments persuasive. The
guidelines are amended accordingly.

COMMENT: One commentor thought it would be inequitable to
attribute income to assets when a court order or property
settlement agreement had previously divided property between the
parents, The commentor believed that the rule penalizes parents
for entering into property settlement agreements. For example,
if a parent receives a larger share of property as an alterna-
tive to maintenance, when later determining child support, the
guidelines assign a dollar value to the property. As a result,
the parent may receive a smaller child support obligation, or
pay a larger amount for support.

RESPONSE: The CSED finds the reasoning for attributing income
to assets sound. A parent may have little cash, but consider-
able assets. The child would benefit if those assets were sold
and the proceeds invested. Permitting a parent to keep and use
assets without restriction would give the parent an economic
advantage, to the financial detriment of the child. The CSED
finds no good reason for changing the policy or the rule.

If the commentor is concerned that the distribution of marital
property in a divorce would result in an inequitable suppert
amount under the guidelines, he should apply for a variance
under ARM 46.30.1543. Subsection (1) (a) of that rule provides
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for a variance based on the equitable distribution of property.
Subsection (1) (b) of that rule provides a similar variance for
the tax consegquences of property distribution. Subsection
(1) (1) of that rule provides for the situation where the
custodial parent and child have a continuing right to occupy the
former family home.

COMMENT: Onhe commentor suggested that the rule for attributed
income should not apply to assets such as vacation homes and
recreational vehicles. The commentor’s reasconing was that thae
parent will probably share the use of the property with the
child. According to the commentor, the rule discourages the
possession of assets which may benefit the child.

: The CSED finds that there is no reason to believe
that recreational property will necessarily benafit the child.
Even if it does so0, the benefit is short-tarm at best.
Meanwhile, the child’s need for food, shelter, clothing and
education is ongoing and consistent.

[Rule IV) ARM 46,30.1515

: One commentor expressed concern that the provision of
this rule which requires parents to present profit and loss
statements prepared by a CPA might be prehibitive for low income
salf-employed parents. The commentor suggested that parents
have the option of preparing and submitting profit and loss
statements themselves, if the statements were signed under ocath
ag to the accuracy of the contents. In urging the CSED to amend
this rule, the commentor pointed out that there are many small
businesses in Montana. In many of those businasges, the books
are managed on the kitchen table by the parent or the parent’s
spouse. Requiring marginally profitable husinesses to use
expensive CPA services would tend to discourage those businesses
whan public policy should be encourdaging them, At the vary
least, the commentor suggests, the guidelines should provide for
a licensed accountant to prepare the statements, rather than a
CPA.

: The CSED finds the comment to have merit, and the
rule is amended accordingly. Now, either an accountant or a CPA
may prepare profit and loss statements. Also, parents and other
persans such as the parent’s spouse may prepare the profit and
loss statement. When prepared by a parent or other person who
is not a CPA or accauntant, the accuracy of the statement must
be certified under oath.

GOMMENT: One commentor suggested inclusion of a clausge which
requires verification of non-cash benefits obtained by a parent.

RESPQNSE: The CSED agrees with the suggestion, and the rule is
apanded accoxdingly.

14-7/30/92 Monrana Administrative Register



~1669~

Ru v 6.30. 6

COMMENT: One commentor expressed concern that the guidelines
permit a parent to deduct retirement contributions from gross
income only when they are mandatory. The guidelines do not
permit similar deductions for voluntary retirement plans. The
commentor argued that there should be no distinction between

veoluntary and mandatory plans. The commentor bases his
contention on his perception that social security retirement
benefits are inadequate. Therefore, public policy should

encourage both voluntary and involuntary retirement plans.

RESPONSE: The CSED considered the comment, and found that
public policy encourages parents to save for retirement. The
self support provisions of these guidelines is to permit parents
and their prior and subsequent families to maintain at least a
basic standard of living. Without a basic need allowance, the
parent, his other children and other family members could have
become dependent on public assistance. The CSED felt that the
same policy considerations would apply to the concern raised by
the commentor.

The CSED amended the rule to allow deductions for voluntary as
well as mandatory retirement c¢ontributions., However, the CSED
did not want parents to use the amended rule to avoid or reduce
their child support obligations by making large contributions
towards retirement plans. To lessen this concern, the CSED put
a cap of 6.5% on the amount of retirement contribution. This
cap is the amount permitted under the state employees retirement
plan.

In discussing this issue, the CSED found that the guidelines did
not provide for cases in which a parent cashes out his or her
retirement plan. Consequently, the CSED amended subsection
(1)(a) of [Rule II] ARM 46.30.1508 to include pre-retirement
distributions from retirement plans as part of gross income.

COMMENT: One commentor suggested clarifying subsection (5) of
this rule by changing the syntax. The commentor thought this
section could be made clearer by moving the phrase, "unless the
parent cannct reasonably remove himself or herself from the
unprofitable situation" to a different part of the sentence.

RESPONSE: The CSED agrees with the commentor and the section is
amended accordingly.

COMMENT One commentor suggested the rule be amended to permit
the parent paying support to take the IRS tax exemptien for the
children.

RESPONSE: IRS and court-developed rules define when, and under
what conditions, a parent may claim a tax exemption for
dependents. The CSED does not have authority to change those
rules. If the commentor is concerned that allocation of tax
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exemptions may result in inequitable child support orders, {[Rule
XI(1){(j)] ARM 46.30.1534(1)(j) provides for a variance based on
tha allocation of dependent tax exemptions to the non-custodial
parent.

! One commentor suggested that the guidelines give a
part of the IRS tax c¢redit for child care services to the parent
paying support.

RESPONSE: Under IRS regulations, only the parent with custody
of the c¢hild can claim the child care credit. The CSED does not
have authority to change those regulations. However, the
guidelines indiractly permit a non-custodial parent to share the
credit. In such c¢ases, the parent pays only a prorated shara of
net child care expenses. Net child care expenses are defined in
these guidelines as the actual costs minus the child care
credit. For example: the parents have equal income. Day care
expenses are $100. Net child care expenses after the credit is
$75. Instead of paying $50.00 for child care expenses, the
noncustodial parent pays only $37.50 to the custodial parent as
reimbursement for day care. The difference between 550 and
$37.50 is the parent’s share of the tax c¢readit.

v 4 o] 0

: One commentor suggested that the first sentence in
section (3) d4i8 not adequately convey the CSED’s intent. The
commentor suggested breaking the sentence into two new
sentehces. The commentor suggested that the second sentence
should expressly refer to subsections (a) and (b).

RESFONSE: The CSED agrees with the commentor and the rule is
anended accordingly.

ule Vv 6.30.15

COMMENT: One commentor suggested adding an amendment to this
rule which would create a presumption that a person who is
sharing living quarters with a parent also shares the parent’s
household expenses.

RESPQNSE: The CSED finds that there is sufficient reason to
presume that a person sharing living quarters is alsc sharing
expenses . Subsection (2)(b) of this rule assumes, without
_expressly stating so, that persons with income who reside with
a parent are sharing household expenses. To clarify that this
is in fact so, the CSED added a new section (2) specifically
stating the presumption, and renumbereaed the original section (2)
and subsaequent sections.

The CSED did not find support for the commentor’s suggestion
that the presumption should apply to apy person sharing living
quarters, regardless of income. The CSED finds that such a
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definition would be too inclusive and would result in inequi-
ties. For example, if the parent was providing in-home care for
an invalid or destitute sister. It would not be fair to presume
that the sister is paying a share of the household expenses.
Therefore, the CSED limited the presumption to only those
persons residing with the parent who have actual income.

COMMENT: One commentor disagreed with the rule establishing a
self support reserve. In the commentor’s view, the self support
reserve places priority upon the subsistence requirements of the
obligor parent, instead of on the subsistence needs of children.
The commentor argued that adult parents are in a better position
to insure their own subsistence needs, and children cannot and
should not be required to assume this responsibility.

RESPONSE: The CSED finds that the self support reserve is
necessary so that the obligor parent can maintain sufficient
living c¢ircumstances and continued employment. In the CSED’s
experience, too much financial pressure on a parent c¢an cause
negative results. If, after paying a support obligation,
sufficient resources are not available to maintain the obligor
parent and his or her immediate household, the parent may become
discouraged and discontinue employment. If a parent has left
regular employment, the CSED’s experience indicates that the
parent’s support obligation often becomes delinquent and
difficult to collect.

Requiring a parent to pay a high support obligation when the
parent c¢annot meet his or her own needs may have ancther
negative effect. If child support payments reduce net income
below the level required to maintain the parent and his
immediate household, the parent may have to apply for public
assistance benefits. If this occurs, the support obligation may
fall delinguent and both the parent and the child could become
dependent on public assistance. Guidelines should not cause any
person or child to bacome depeandant on such programs.

The CSED finds support for this rule in the Montana Supreme
Court case of In re the Marriage of Callahan, 233 Mont. 465, 762
P.2d 205 (1988). The court directed the district courts, when
determining a parent’s ability to pay child support, to
consider: "The parent’s use of his funds to provide himself only
with the bare necessities of life prior to providing support for
his child.®

Ru N4 6,30,

COMMENT: One commentor pointed out that the original guidelines
tables contained a cost differential for teenage children. The
cost differential permitted parents to meet the increased
financial costs of maintaining teenage children. The new rule
does not provide a similar cost differential, except as a
variance under ARM 46.30,1543(1) (k). The commentor suggested
adding a cost differential to the new rule.
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The new guidelines formula does take into consider-
ation the higher costs of teenage children. However, instead of
specifying a cost differential, the new formula averages those
costs over the entire minority of the child. Although costs are
averaged, the CSED recognizes that the needs of some high school
age children may be greater than contemplated by either set of
guidelines. The CSED, therefore, added subsection (1) (k) to ARM
46.30.1543, to allow a variance for children aged 16 and 17.

COMMENT: One commentor wondered whether this rule was in
conflict with [Rule IX] ARM 46.30.1532. The commentor argued
that if “primary child support" included medical needs, the
parent would pay twice for the same medical needs urnder [Rule
IX] ARM 46.30.1532.

RESPQNSE: This rule defines "primary child support" as
including food, shelter, clothing and medical needs. Thesa are
the basic needs required to maintain a child at the poverty
level. At this basic laevel, medical costs would include only
simple needs such as band-aids, cold remedies, aspirin, and so
forth. A family at this level cannot afford, without health
insurance, medical expenses which call for a doctor’s interven-
tion. That is why [Rule IX] ARM 46.30.1532 requires health
insurance coverage whenever it is available. When coverage is
not available, [Rule IX] ARM 46.30.1532 requires the non-
custodial parent to pay a share of the doctor’s bills.

The CSED did not intend this rule to include the same level of
medical care provided for in [Rule IX] ARM 46.30.1532. To avoid
any fturther confusion that the rules refer the same need, the
CSED removed the word "medical” from the rule.,

COMMENT: One commentor wondered whether the availability of
Indian Health Services could substitute for the health insurance
coverage provided for in this rule.

: The CSED finds that Indian Health Services, medicaid
and other similar public programs are not a substitute for
private health insurance. Public policy requires the primary
support needs of children to be the responsibility of parents,
not that of the taxpayers. Therefore, when they are financially
able, parents should provide necessary health insurance coverage
for their children.

ARM 46.30.152%5
C : One commentor pointed out a possible error of omission
in the propesed rule. The guidelines worksheet shows a

pravisian for crediting the parent who pays the supplemental
neads. Howaver, the rule does not suggest that such a credit is
passible. [Rule IX] ARM 46.30.1532 provides similar credit for
the parent who pays insurance premiums. The worksheet lists a
credit for insurance premiums together with lines for the
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supplemental needs credit. It appears that the rule intended a
credit which was somehow omitted.

RESPONSE: The commentor is correct. There was an error of
omission. The CSED amended the rule accordingly.

4 0.15

COMMENT: This rule provides for dividing medical bills which
are not covered by insurance between parents. One commentor
pointed out that there is no procedure, except contempt, to
enforce the apportionment order when the non-custodial parent
fails to pay his or her share of the medical bill. When the
non-custodial parent fails to properly pay, there is a risk that
the bills will go unpaid. When bills go unpaid, the child may
have to do without eyeglasses, dental work, sports physicals and
other future medical needs.

RESPONSE: The CSED agrees that no remedy exists, except in
district court, to enforce the apportionment order when one of
the parents fails to pay. However, it is beyond the CSED’s
rulemaking authority and the purpose of these guidelines to

create a new administrative remedy. Legislation might be
necessary.
COMMENT: One commentor described a problem which can occur when

low income parents mnust pay health insurance premiumeg in
addition to child support. The commentor gave the example of a
non-custodial parent with a support order of $300 per month.
That parent was also ordered to provide insurance. The
insurance premium was $160 per month. The parent had a net
monthly income of $850. The custodial parent’s net income was
nearly double that of the non-custodial parent. The commentor
believed that the combined child support and health insurance
obligations unfairly and unnecessarily burdened the low income
parent. Another commentor suggested that parents share the
cost of insurance premiums in proportion to their incomes.

Under this rule, one parent does not bear the entire
burden of health insurance costs. Premiums are, in effect,
prorated between the parents. Although the facts given in the
first commentor’s exawple are sketchy, the custodial parent
would pay the largest share of the $160 premium because that
parent has the largest income. The rule provides that the
parent who actually pays the premium is to have a credit for the
amount of the payment against the primary child support need.

With reference to the first commentor’s example, the non-
custodial parent has income of $850. The custodial parent’s
income is nearly double. Assume that it is $1,600. If so, the
non-custodial parent’s share of the $160 health insurance
premium is $56.00. This parent’s total obligation is $356 ($300
child support plus $56 premium). The non-custodial parent then
receives a credit for the $160 premium. After deducting the
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credit, this parent pays $196 to the non-custodial parent,
instead of $300.

IRule X1} ARM 46.20,1534

One commentor suggested amendment of this rula to
include a definition for "standard of living" as it relates to
SOLA.

: The purpose of SOLA is to maintain a child at the
standard of living which the child would anjoy if the child were
living with the parents in an intact househcld. However, as
pointed out by the commentor, the term "standard of living" is
not defined in the guidelines. To add clarity, and to aveid any
possibility of ambiguity, the CSED adopted the commentor’s
suggestion. Rather than amend this rule, the CSED added the
definition to [Rule I] ARM 46.30.1502, the general definitions
rule.

COMMENT: Several commentors argued that SOLA would result in
child support orders that were too high. They believed that
SOLA would result in increased litigation.

RESPONSE: The old guidelines table did not go beyond combined
parental income levels of $39,500. For larger incomes, old ARM
40.30.1543(2) provided that a minimum support order is calcu-
lated at the $39,500 percentage. The minimum support order was
then to be supplemented out of any parental income higher than
$39,500. The amount of the supplement was to be determined by
the court on a case by case basis. See, for example, In re the

i Mont. , P.2d , 40 St,

Rep. 452 (1992).

Because of the old guidelines limitations, every case with
income more than $39,500 was a potential case for litigation.
On the other hand, the new guidelines make provisions for high
income situations. Therefore, tha CSED does not agree that the
new guidelines will increasa litigation over the litigation
necessary under the old guidelines.

The CSED finds that the addition of SOLA doas not result in
support orders which are too high. Under the old guidelines, a
parent with combined annual income at, but not more than,
$39,500 paid monthly child support of $447 for one child under
the age of 12, and $553 per month for a child 12 and older.
Under the new guidelines, the same parent pays 5526 no mattaer
the age of the child. After averaging the age adjustments,
there is only a $26 monthly difference betwean the new guide-
lines and the old guidelines. Under the Washington state
guidelines, the same parent would pay from $701 to $866 per
month.

The CSED cannot determine if the differences between the old and
new guidelines will continue to be insignificant at cambined
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annual income levels greater than $39,500. This is because it
was necessary to determine high income cases on a case by case
basis under the old guidelines. However, the Washington
guidelines set child support for incomes of $84,000 at $1314 to
$1624 per month. By contrast, under the Montana SOLA provi-
sions, child support would be $1045 per month.

A recent article in the Family Law Quarterlyl noted the same
concerns in Illinois as those expressed by the commentors,
Guidelines in that state apply a flat percentage to the non-
custodial parent’s income. For one c¢hild, the amount is 20
percent. Thug, in Illinois, a parent with $84,000 annual income
would pay $1,400 per month. In addressing concerns similar to
those raised by the commentors, the article replies:
Although many Illinois attorneys thought the quide-
lines produced a "windfall" for custodial mothers in
upper-income families, we found no significant
difference in pre- and post gquidelines awards in these
families.

The article concluded that high income families, bhecause of
their resources, had greater opportunity for bargaining and
asset trading both before and after guidelines. The only major
impact noted on high income families was that guidelines reduced
case processing time. The CSED finds that Montana is not likely
to be different from Illineois in this respect.

COMMENT: Two commentors argued that SOLA was not fair to
fathers. They believed that fathers should not have to pay any
more than needed to support a child at the basic needs level.

: The CSED finds no merit in the commentors arguments.
A child’s basic need under the guidelines is equivalent to
living at the poverty level. Without SOLA, a child may never
live above the bare subsistence level, even though the nhon-
custodial parent can afford to pay more support. If the
custodial parent has enough income to raise the child’s standard
of living above the poverty level, the burden of support rests
primarily on the custodial parent instead of on both parents.
This is unfair to the child and to the custodial parent.

In an intact family, a child benefits from the income of both
parents. The parents do not limit their children to a subsis-
tence level standard of living. The CSED finds no reason why
this practice should be different merely because the parents
divorce. The CSED finds support in MCA Section 40-4-204(2) (c).
That section shows legislative intent to maintain children,
where possible, at the pre-divorce standard of 1living.

lramily Law Quarterly, Vol, XXV #3, Fall, 1991, Impact of

child Support Guidelines on Award Adequacy, Award Variabjlity apg
Case cegsi fficie .
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e XI 6.30.1

COMMENT: Two commentors took exception to that part of section
(2) which uses the phrase "in the usual case of sole custody."
They felt that the phrase was contrary to the statutory
preference for joint custody.

RESPONSE: MCA Section 40-4-222 creates a preference for jeint
custody. That section, however, dces not distinguish between
joint legal custody and joint physical custody. In the
thousands of decrees with which the CSED has had experience, the
bulk of the joint custody cases are joint legal custody where
one parent has primary residential care of the children with the
other parent having normal visitation. For purposes of the
guidelines, the most common joint custody case is the same as
sola custody. When joint legal custoedy is combined with sole
physical custody, they are the "usual" case referred to in
section (2).

Because the term "joint custody” can be misleading, the
guidelines call cases in which there is a true sharing of
physical custody "shared physical custedy." However, the CSED
deleted the term "usual" cases, and amended section (2) to
include both sole custody and joint legal custody cases in which
one parent has primary physical custody.

COMMENT: One commentor believed that the extended visitation/
shared physical custody provision in suhsection (5) (a) did not
consider fathers who maintain a room for their children. He
suggested an amendment to the rule based on what he called the
"Espenshade Factor." This factor gives a financial adjustment
to the father for shared physical custady of the child. The
commentor offered the following formula:

MONTANA JOINT PHYSICAL CUSTODY
COMPUTATION FORMULA
EF = Espenshade Factor) = 1.35
GA = Gross Amount = N X EF
N = Need
PC = Payor Contribution
PP = Payor‘s %
PS = Payor’s Share
RC = Receiver‘s Contributioen
RP = Receiver’s %
RS = Receiver’s Share
TG ~ Time Child is Gone
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| FORMULAE:

|GA X PP X TG = PC

|GA X RP X TG = RC

|PC - RC = SUPPORT AWARD |

RES SE: Colorado, Washington and Idaho guidelines all include
provisions for shared custody adjustments similar to the formula
submitted by the commentor. Those provisions all calculate a
hypothetical amount of support for the time the children are
with one parent and a second hypothetical amount for the time
they are with the other parent. The difference between the two
hypothetical amounts is the amount payable by one parent to the
other for child support.

According to Thomas Espenshade?, overall costs of raising
children increase by 35 percent in shared physical custody
cases. Colorado and Washington adjust for the Espenshade factor
by adding a shared custody premium to the amount determined
under the guidelines for sole custody. Those guidelines then
apportiocned support between the parents based on the amount of
time each parent has the child. Subtracting the lesser portion
from the greater gives the amount of tha adjusted support order.

At first glance, the "apportionment and offset” formula proposed
by the commentor and used in Colorade and Washington, appears to
be fair and reasonable. Howaver, a closer examination does not
support the initial impression. In most cases, application of
the formula would have a disproportionately negative effect on
the primary custodian’s household.

2thomas J. Espenshade, Ipnvesting in Children: New Estimates of
Parental Expenditures, Urban Institute Press, Washington, 1984.
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For example: the primary custodian earns $800 net per month and
the non-primary custodian’s monthly earnings are $1200. ‘Thare
is one c¢hild. Under the new guidelines, in a sole custody case,
the secondary custodian pays $176 for child support. After
receiving suppert payments, the child and primary custodian are
living at 132 percent of the federal poverty index lavel. The
secondary custodian’s standard of living is at 185 petr<ent of
the federal poverty index level,.

Now assume that the same parties share physical custedy, and the
secondary custodian has the child 40 percent of tha time. After
calculating the apportionment and offsget formula, the secondary
custodian pays $72 for support. This drastically reduces the
standard of living of the child and primary custedian to 117
percent of the fedaral poverty index level. At the same time,
the secondary custodian’s standard of living increases to 204
percent of the federal poverty index level.

Just because the secondary custodian has the child for 36 days
per year more than the normal 110 day visitation peried, child
support is reduced 41 percent, from $176 to $72. When a chilad
spends more time in the other home, the primary custodian ~—an
expect some costs savings, aspecially for food, However, nost

as when the child is in the home. Conseguently, a 41 percent
reduction of the child support is out of proportion ta the cogt
savings which the primary household can expect.

The "apportionment and offset™ formula gives a credit o the
secondary custodian. The practical effect of this credit is to
substantially reduce the standard cf 1living in the primary
custodian’s househocld. The primary reason is that the secondary
custodian gets a credit for every minute spent with the child.
This credit includes 110 normal visitation days for which a
parent in sole custody cases gets no credit. Thus, by having
the child for even a short pericd over the threshold of 30
percent (110 days) normal visitation, the secondary parent gets
relief from paying support and also receives offsetting support
from the primary custodian. The formula puts the burden of
shared physical custody almost entirely on the primary
custodian.

The CSED understands that some accommodation is proper for
shared physical custody cases. To this end, the proposed new
guidelines contained a “"percentage reductjion" method for
adjusting support in shared physical custody cases. The CSED
finds that the proposed method did not result in engugh of an
adjustment. The "apporticnment and offset” formula, as proposed
by the commanter, is too much of an adjustment. To provide a
middle ground between the two, the CSED daveloped a compronise
approach using the "percentage reduction" method but creating
significantly more relief for the secondary custodian than did
tha coriginal method. The compromise approach has a far less
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harsh impact on the primary custedial household than would the
"apportionment and offset" method.

The compromise approach gives a 1 percent reduction in the
support level for each additional day over the 30 percent
visitation threshold. For example, the parent who cares for the
child 40% of the time provides 146 days per year of care, or 36
days above the 30 percent/110 day threshold. Those 36 addi-
ticnal days will result in a 36 percent reduction of the support
amount. Under the earlier example, the non-primary custodian
pays $176 when there is normal visitation. Under the amended
"apportionment and offset" formula the support payment changes
to $72. By contrast, under the compromise approach the payment
is $112.64. This is a less harsh reduction in the standard of
living from 132 percent of the federal poverty index level to
123 percent. These results are better than the "apportionment
and offset" formula’s 117 percent of the federal poverty index
level.

In analyzing the "apportionment and offset" formula and in
developing the compromise method, the CSED became aware of
another problem. It is to children’s advantage to encourage
shared physical custody. However, in low income cases, a shared
physical custody adjustment may have the negative effect of
lowering the child’s standard of living below the poverty level,
due to the higher costs of shared physical custody. The child
may then become dependent on AFDC and other public assistance
programs. This effect puts into conflict two strong public
policies; one which encourages shared physical custody, and the
other which discourages families from becoming dependent on
public assistance. Therefore, in developing the compromise
method, the CSED put a cap on the percentage reduction method.
A reduction is allowed in shared physical custody cases only
when it dcoes not have the effect of reducing the child’s
standard of living balow the federal poverty index leavel.

COMMENT: One commentor noted that he shared physical custody of
his two children on a 50/50 basis. The commentor did not
believe that the 20% credit given under section (4) was an
adequate adjustment to the support amount.

Q : In response to the preceding comment, the CSED
amended this section. As amended, the commentor will have a 72%
credit compared to 20% under the proposed new rule.

: One commentor suggested that the guidelines should
consider the number of dinner meals a parent provides to
determine when shared physical custody occurs. That is, the
commentor suggested that a parent who provides a majority of a
child’s dinner meals should get a credit for the majority of
shared physical custody.

RESPONSE: The CSED finds that this suggestion raised more
questions than it answered. For example, what would happen when
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one parent was expected to provide the dinner meal, but instead
the other parent provided the meal? What would happen if the
children ate at a friends home? Further, a credit based on
meals could lead some parents to manipulate visitation schedules
around meal times. Enforcement would be difficult. Each parent
would need to keep logs as to which parent provided which meal
on each day. The CSED, therefore, declines to amend the rule in
accordance with the suggestion.

COMMENT: Two commentors asked questions about how to dafina a
"day" for purposes of the guidelines. It is necessary to
determine how many days the child is in the physical custody of
each parent in order to apply the 30 percent threshold in
section (5). One of the commentors used an example to illus-
trate a problem with the present wording. If the non-custodial
parent picked the child up for visitation on Friday aevening and
raturned the child on Sunday evening. The parent had physical
control of the child for a 48 hour period. However, if the rule
defines a "day" as a full day and night the parent would get
cradit for only one day of visitation.

t The CSED agrees with the commentors that the word
"day" needs further definition. The CSED amended the rule to
provide such a definition. When determining shared physical
custody, a day is defined as being when a parent has physical
control of a child for the most of a 24 hour calendar day. In
the example given by the commentor, the parent would receive
credit for both Saturday and Sunday but not for Friday. The
parent only had the child for a small part of that day.

[Rule XIIT ARM 46.30.1538

COMMENT: One commentor objected to subsection (1)(a) which
permits the court or hearing officer to set a zero support order
for very low income parents. The commentor claimed that all
parents should pay support. As an example, the commentor
referred to the Colorade guidelines which set a $50 minimum
support order in all cases.

: The old guidelines contained a provision suggesting
a $50 minimum support order. The problem was that the district
courts would nat uphold this provision. The CSED experienced
several cases statewide in which the $50 minimum suppart order
was raversed by the court. In ocne case, the cbligor parent had
wonthly income of anly $350. The parent resided in a rural area
with no other employment available, so that imputation of
additional income was not appropriate. The district court held
that it would be unjust to require the parent to pay child
support of $50 per month out of a $350 menthly income., Under
the new guidelines this parent would pay a more reasonable $14
instead of $50. A aagpo payment is proper anly when the parent’s
monthly income falls below $184. The CSED agrees with the
district courts. Raquiring a person with incore of less than
$184 to pay $%0 for support is not just or reasonable.
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yle XIV
COMMENT: Several commentors praised the intent of this rule,
but found that it was unworkable. They pointed out that there
are many ways to vary from the guidelines. Some of the

variances are child specific, such a long distance visitation.
There are also several supplements to the basic child support
need which are also child specific. In cases in which the
parents have more than one child, the variances and supplements
may apply to one or more but not to all the children. For
example, one child may need extra medical and day care. A
second child needs special education. A third child needs day
care and special shoes. A variance for long distance visitation
applies to two of the three children. Another variance for
extended visitation applies to two children but not the same two
as the visitation variation. There are many possible combina-
tions of supplemental support and variances which may apply.
Any of the variances may cease before the child emancipates.
One of the children may die or emancipate early, which would end
the variance or supplement. To follow the rule, the court would
need to fashion a suppert order for each child and for each
possible combination of children, supplements and variances.
The commentors believed this to be an unreascnable requirement.

RESPONSE: After considerable deliberation and experimentation
with various options, the CSED came to the same conclusion as
did the commentors. Consequently, the entire rule has been
removed from the guidelines.

ule 6,330,154

COMMENT: One commentor pointed out that this rule does not
address lump sum payments of social security benefits. After
making application for benefits, it may take eighteen months or
longer for the parent to receive those benefits. The commentor
urged that the guidelines should treat lump sum payments as
payment of arrearages by the parent. According to the
commentor, to do otherwise would have the effect of making the
parent contribute more child support than would be required
under the support order.

RESPONSE: The CSED agrees that the rule should have provisions
for lump sum payments, to alert parents and their attorneys to
consider lump sum problems. When there is a possibility of a
lump sum payment from scocial security, the order would have to
address the lump sum before credit would be proper. Under the
case of e th jage Durbin, Mont. , 823
P.2d 243, 48 St. Rep. 1142 (1991), credit for social security
benefits paid to the child as a result of the parent’s disabil-
ity is not automatic. Credit can only be given as part of the
establishment or modification of a support order and then credit
can only be prospective. The CSED amended the rule accordingly.

Montana Administrative Registar 14-7/30/92



-1l682-

ARM 46.30.1543

COMMENT: One commentor suggested it would be helpful to have
more specific directions in this rule on how to estimate or
calculate the value of the several listed variances. The
commentor suggested that lack of specificity would have the
effect of giving too much discretion to attorneys, judges and
hearing officers in setting support amounts.

: The CSED hag tried for several years to develop
internal guides and policies for use by its own caseworkers in
handling special circumstances. Because of the almost infinite
number of possibilities associated with each variance, the CSED
has been unable to develop any practical guide. Should the CSED
successfully develop a useful and practical guide, or should
others suggest such a guida, the CSED will consider incorporat-
ing it as part of future guidaelines.

: One of the purposes of guidelines is to maintain a
child’s standard of living at a level commensurate with the
parents’ income. Nevertheless, one commentor gave the example
of a family which, before the diverce, had lived a frugal
lifestyle well below the level expected from parental income.
The family expected that same frugal lifestyle would continue
after the divorce, as was the norm for that particular family.
The commentor argued that if the parents were ordered to pay the
amount of support determined under the guidelines, the result
would have been a more luxurious lifestyle for the child than
had been the normal before the divorce.

Another commentor took a different approach. The commentor gave
the example of a family which maintained a pre~divorce standard
of living for the child higher than would have heen expected
from parental income. Restricting that child to the amocunt of
support determined under the guidelines would have resulted in
depriving the child of the lifestyle which had been normal
before the divorce.

RESPONSE: The CSED recognizes that lifestyles are not always
dependent upon income levels. Therefore, the CSED amended this
rule to allow variances which wquld take lifestyles into
consideration.

: Subsection (1) (e) required consideration of the fixed
costs only of the custedial parent. Tweo commentors felt this
provision, could undermine any possibility of freguent contact
betwgen the child and both parents. By ignoring the non-
cugtedial parent’s visitatian expensas, frequant and continuing
contact with that parent may have been inhibited. The
commentors suggested that the guidelines should encourage
vigitation and shared physical custody.

RESPONSE: The CSED agrees that fixed costs are not solely the
concern of the custodial parent. The non-custedial parent may

14-7/30/92 Montana Administrative Register
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also incur fixed costs related to visitation. To lessen any
distinction between fixed costs of a custodial parent versus
those of the neon-custodial parent, the CSED omitted the
reference to the custodial parent. Child related fixed costs,
wherever they occur, are now a proper consideration for both
parents.

co NT: One parent objected to that part of subsection (1) (a)
which refers to "30 or more consecutive days." The commentor
poeinted out that it is rare for one parent te have a child 30
consecutive days without the other parent having visitation
rights, Therefore, this provision had minimal application.

RESPONSE: The CSED agrees with the commentor’s analysis. The
CSED amended the subsection to provide for visitation by the
other parent in determining the 30 day period.

s,

Rule Reviewer and Rehabilita-

tdon Services

Certified to the Secretary of State July 20 , 1992,

-
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N c v

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenua
are reviewed by the Revenue Oversight Committee,

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to reguest that the agency prepare a
statement of the estimated economic impact of a propesal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Comnittee welcames comments fraom the public and invites
members of the public to appear before it ar to send it written
statements in order te bhring to the Committea's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Mantana 59620.

Montana Administrative Register 14-7/30/92
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:
U o e
Known
Subject
Matter
Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

is a soft
back, bound publication, issued twice-wmonthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
intarpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

jv s

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which list® MCA section numbers and
corresponding ARM rule mumbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those exacutive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is uypdated through
March 31, 1992. This table includes thosa rulee adopted during
the pariod April 1, 1992 through June 20, 1992 and any proposed
rule action that is pending during the past 6 month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table dcaes not,
howevar, include the contents of this issue of the Montana
Administrative Registar (MAR).

To ba current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1992, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page numbar at which the action is published in
the 1991 and 1592 Montana Administrative Registers.

ADMINISTRATION, Department qf. Title 2

2.21.619 and other rules - Holidays, p. 351, 1004

2.21.803 and other rule - Sick Laave Fund, p. 353, 1005

2.21.908 and other rules - Disability and Maternity Leave -
Sick leave - Parental Leave for State Employees,
p. 827

2.21.5007 Raduction in Work Force, p. 719

2.21.6607 and other rules - Racord Keeping, p. 2516, 1232

(Public Employees' Retirement Board)

I-IIT Anpual Retiremsnt Benefit Adjustments for Mantana
Residents, p. 1888, 2402

2.43.404 and. othar rules - Purchasing Service Credits -~
Election of Coverage Undar New PERS Disability
Retirsment Provisions - Calculation of Payment of
Supplemental Retirement Benefits for Retired
municipal Police Officers, p. 1604, 2216, 35

2-43.421 purchase of Military Service in the Sheriffs'
Retirement Systam, p. 466, 1132

(Teachars' Retirament Board)

I-IT Eligibility and Calculation of Annual Benefit
Adjustments, p. 2238, 129 .
2.44.306 and other rules - Crediting Military Service -

Payment of Benefits at Death - Payment of Child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 1770, 2596

Maontana Administrativa Register 14-7/30/92



~1692-

{State Compensation Mutual Insurance Fund)

I and other rules - Construction Industry Premium
Credit Program - Classifications and Establishmant of
Premium Rates, p. 257, 907

I-XVII Organization of the State Fund - Public Participation
- Board Meetings - Establishment of Premium Rates,
p. 2521, 300, 907

I-XVII Emergency Adoption ~ Organization of the State Fund -~
Public Participation - Board Meatings - Establishment
of Premium Rates, p. 2403, 2598

AGRICULTURE. Department of. Title 4

I-III Importation of ©Purple Loosestrife and Wand
Loosestrife and Hybrids Thereof Into Montana,
p. 2535, 199

4.5.109 and other rule - Reporting Procadures - Field
Evaluations - Council Appointasnts for the Noxious
Weed Trust Fund, p. 1440

STATE AURITQR. Title 6

I-III Rules Implementing the Second Tier of the Limitaed
offering Exemption, p. 354, 1006

I-XII and other rules - Crop Insurance, p. 1775, 130

6.10.121 Registration and Examination -- Securities Salaesmen,
Invastment Adviser Represaentatives, Broker-Dealers,
and Investment Advisers, p. 2537

COMMERCE, Department of, Tille 8

(Board of Alternative Health Care)
Licensing by Exam for Midwives, p. 1282

~Ix New Rules Pertaining to the Practica of Alternative
Health Care, p. 105, 555

{Board of Architects)

8.6.407 Examinations, p. 721, 1468

(Board of Athletics)

8.8,3103 and other rules - Point System - Scoring - Number amd
Duration of Rounds - Mouthpieces, p. 1891, 259%

(Board of Dentistry)
Managament of Infectious Wastes, p. 1617, 200

a 16.401 and ather rules - Practice of Dentistry, p. 943, 2415

8.16.405 and other rules - Fee Schedule, p. 2182, 36

8.17.403 and other rules - Practice of Denturitry, p. 937,
2424

8.17.501 Fea Schedule, p. 725, 1469

8.17.808 and other rule - Prior Referral for Partial Dentures
- Insert Immediate Dentures, p. 723, 1177

14-7/30/92 Montana Administrative Register



(Board of
8.20.401

{Board of
8.22.601

8.22.710

(Board of
8.24.409
(Board of
8.28.402

(Board of
8.30.408

(Board of
8.32.301

{Board of
8.34.406

{Board of
fBoard of
§.39.502
(Board of
8.40.404
8.40.404
(Board of

I-IXT
8.42.403

-1693~

Hearing Aid Dispensers)
and other rules - Traineeship Requirements - Fees -
Record Retention - Unethical Conduct ~ Complaints -
Disciplinary Actions - Testing Procedures -
Continuing Educational Requiremants -~ Notification -
Definitions - Forms of Bills of Sale - Contracts and
Purchase Agreaements - Inactive Status, p. 1284

Horse Racing)
and other rules - General Provisiongs -~ Racing
Secratary - Veterinarians - General Requirements -
General Rules -~ Duties of the Licenses - Breakage,
Minus Pools and Commiseéions, p. 1077
and other rules -~ Trainers - General Requirements -
Exacta Batting - Requirements of Licensee ~ Pick (W)
Wagering, p. 1786, 318

Landscape Architects)
Fes Schedule, p. 263, 912

Madical Examiners)
and other rules ~ Definitions - Applications - Fees
and Renewals - Reactivation of Inactive or Inactive
Retired Licenses - Verifications - Fees, p. 356

Morticians)
and other rule - Inspections - Sanitary Standards -
Preparation Room, p. 2184, 136

Nursing)
and other rulas - Spaecialty Areas of Nursing -
Substantive Rules - Disciplinary Actions - BRoard
Organization - Appraval of Schools -~ Standards for
Montana Schools of Professional Nursing - Standards
for Montana Schools of Practical Nursing - Fees -~
Nurse Specialist Prescriptiva Authority - Nursaes'
Assigtance Program, p. 1791, 2435

Nursing Home Administrators)
and other rules -~ Nursing Home Administrators,
p. 1619, 2446

Occupational Therapists)
Therapeutic Devices, p. 1, 1008

outfitters)
Safety Provisiona, p. 2539, 419
and other rules - Licensare Qualifications -
Applications - Renewals - Transfer of License,
p. 1292

Pharmacy)
and other rules - Fee Schedule - Whalesale Dxug
Distributors Licensing, p. 1178
and other rules - Feas - Pharmacy Technicians,
p. 267, 831

Physical Therapy Examiners)
Use of Topical Medications, p. 174, 789
Fees, p. 1817, 2450

Montana Administrative Register 14-7/30/92
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(Board of Private Security Patrol Officers and Invaestigators)

8.50.424 and other rules - Temporary Employment without
Identification - Type of 5idearm - Requlations of
Uniform, p. 178, 1236

(Board of Psychologists)

I-III Continuing Education Requirements, p. 2541, 558

(Board of Public Accountants)

8.54.402 and other rules - Examinations = Education
Requirements ~ Fees, p. 1184

8.54.904 and other rules - Reports - Alternatives and

Exemptions -~ Reviews and Enforcement, p. 1191

(Board of Radiologic Technologists)

8.56.608 Renewals, p. 180, 792

(Board of Real Estate Appraisers)

8.57.406 and other rules - Course Requirementas - Fees -
Complaint Procaess - Reciprocity - License and
Certificate Upgrade and Downgrade, p. 1082

(Board of Respiratory Care Practitioners)

I-XXII Respiratory Care Practitioners, p. 272, 813

(Board of Sanitarians)

8.60.406 and other rules - Employment Responsibilities -~
Registration Certificates -~ Renewals and Fees -
Continuing Education - Sanitarian-In-Training -

Environmental Sanjitation, p. 360

(Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions +« Supervisor
Responsibility - Schedule of Superviszion - Non-
Allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 1295

(Board of Passanger Tramway Safety)

8.63.501 and other rule -~ Adoption of ANSI Standard -
Registration of New, Relocated or Major Modifications
of Tramways, p. 2323, 202

8.63.501 and other rule - ANSI Standard - Fee and Assessment
Schedule, p. 577

8.63.519 Fea and Asgessment Schedule, p. 182, 793

{Building Codes Buream)

8.70.101 and other rules - Incurporation by Reference of Codes
and Standards, p. 111, 1133, 1351

(Financial Division)

8.80.301 Consumer Loan Licensees - Advertising, p. 2186, 137

8.80.307 Dollar Amounts to Which Consumer Loan Rates Arae to be
Applied, p. 968, 1353

(Board of Milk Control)

8.86.301 Pricing Rules ~ Class I Wholesale Prices, p. 1194

8.86.301 and other rules - Class I Wholesale Prices - Quota
Rules, p. 3, 563

8.86.30)1 Producer Prices - Quota Rules, p. 1894, 2600

(Board of Ceounty Printing)

8.91.101 and other rule - Organization of tha Board - Qfficial
Publications and Lagal Advertising, p. 184, 1012
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(Local Government Assistance Division)
I Administration of the 1992 Federal Community
Davelopment Block Grant
Program, p. 14, 440
8.94.4001 and other rules - Implementation of the State Single
Audit Act ~ Criteria for the Selection of an
Independent Accountant/Auditor -~ Criteria for
Executing a Contract with an Independent Accountant/
Auditor - Audit and Reporting Standards, p. 727, 1354
(Board of Investments)
8.97.1301 and other rules - Dsfinitions Related to General
Requirements for All Investments in Mortgages and
Loans - Requirements for All Residential, Commercial,
Multi-Family, Federally Guaranteed loans - Economic
) Developmant Linked Deposit Programs, p. 772, 1379, 38
8.97.1410 and other rules - Commercial and Multi-Fauily Loan
Programs -~ General Requirements -~ Texrms and Loan
Limits -~ oOffering Checklist - Investment DPolicy,
Criteria and Preferences Interest - Incentive to
Financial TInatitution for Small Businesa Loan
Participation, p. 2546, 1014, 1470
(Business Development Division)

I-II Definitions - Certification of Microbhusiness
Davelopmant Corporations, p. 1898, 2451
I-XI Development Loans to Microbusiness Davelopment

Corporations - Loans to Microbusinesses, p. 2188, 42

(Montana Board of Science and Technology Development)

8.122.604 Application Procedures for a Seed Capital Technology
Loan - Board Action, p. 119, 918

8.122.607 and other rules - Application Procedures for a
Resaarch and Development Project Loan - Medical
Research Facility Projects - Ressarch and Development
Loans Made by Montana Board of Scienca and Technology
Development, p. 1632, 2603

ERUCATION, Title 10

(Superintendent of Public Instruction)

I-III Foundation Payments, p. 2373, 215
I-v Budgst Amendments, p. 2377, 223
I-VII K-12 Districts, p. 2366, 226

10.7.103 and other rules - Pupll Transportation, p. 2325, 203

10.10.301 and other rules -~ Reqular and Special Education
Tuition, p. 832, 1365

10.10.301 and other rules - Special Accounting Practices,
p- 2334, 209, 1228

10.16.1108 and other rules - Special Education Complaint
Procedures, p. 1442 :

10.16.1314 Formula for Special Education Tuition Rates, p. 2851,

211
10.16.1705 Supervisors of Special Education Teachers, p. 1970,
2550, 1360
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10.16.2101
10.20.101

10.20.202
10.21.101

10.22.10)

10.22.104
10.23.101

10.44.102
(Board of
10.51.104
10.55.601

10.55.601
10.55.703

10.56.101
10.57.102
10.57.208
10.57.210

10.57.405
10.58.528

10.66.201

10.67.102

-1696~

Spaecial Education Budgets, p. 2555, 213

and other rules - Average Number Belonging (ANB),

p. 2342, 214

Foundation Payments, p. 1447

and other rules - Guaranteed Tax Base (GTB), p. 2346,

217

and other rules - Spending and Resarve Limits,

p. 2354, 219

Spending and Reserve Limits, p. 1449

and other rules - Permissive and Voted Amounts -

School Levies, p. 2361, 224

and other rules - Vo~Ed Weighted Cost Funding, p. 970
Public Education)

and other rule - Respongibility Assigned by Statute -

Board Staff, p. 1451

Accraditation Standards: Procedures, p. 839, 1471

Accreditation Standards: Procedures, p. 1383, 43

and other rules - Certification and Duties of

Building Level Administrators - Administrative

Personnel, p. 280, 1137

Student Assessment, p. 975, 1472

and other rules - Teacher Certification - Renewal

Requirements, p. 2194, 230, 794

and other rules - Teacher Certification - Recency of

Credit - Reinstatement, p. 2381, 795

Teacher Certifjication ~ Health Examination, p. 838,

1473

Class 5 Provisional Certificate, p. 846, 1474

Endorsement of Computer Science Teachers, p. 840,

1475

and other rules -~ External Diplona Program -

Oparations - Eligibility - Enrollment - Records -

Non=-Completion of Program - Annual Report, p. 842,

1476

Withholding of Funds for Non-accredited Status,

p. 364, 1142

(state Library Commission)

and other rule - Direct State Aid to Public Libraries
for Par Capita and Per Sguare Mile Sarved -
Reimbursement to Lihraries for Interlibrary Loans,
p. 1971, 2604

FAMILY SERVICES, Depaximent of, Title 11

1

I-X
11.2.212
11.5.1002

14=7/30/92

and other rules - Foater Parents - Foster Parent
Households - child Care Staff in Group Hames and
Child Care Agencies, p. 1819, 2262

Block Grant Payment of Day Care Benefits, p. 751
Fair Hearings, p. 739, 1366

Day Care Rates, p. 1385, 1934, 2259
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11.5.1002 Day Care Benefit Payment on a Monthly Basis, p. 1823,
2261

11.12.101 and other rules - Youth Care Facilities, p. 1903,
2605

11.12.606 and other rule - Praschoolers in Foster Care - Day
Care Benefits, p. 744. 1367

11.14.102 and other rules - Definitions - Health Care
Requirements for children in Group and Family Day
Care Homes - Physical Examination of Infants in Day
Care Facilities - Use of Non-Disposable Diapers in
Day care Facilities, p, 1534, 45

11.14.324 and other rule - Overlap Day Care Requirements,
p. 285, 798

11.16.170 Adult Foster Care, p. 288, 800

11.18.107 and other rules - Licensing of Community Homes for
the Developmentally and Physically Disabled, p. 741,

1197

FIgH. WILDLIFE. AND PARKS, Depariment of, Title 12

I-IT Emergency Adoption - Listing Wildlife Species
Prohibited from Importation - Requiring Ganetic
Testing of Elk Imports, p. 138

I-vI Sheoting Range Development Grants, p. 290, 1143

12.6.1502 and other rules - Game Farms$, p. 367, 1017

I Categorical Exclusicn from EXS Requirements for State
Ravolving Fund Loan Assistance for Wastewater
Systems, p. 468, 1239

I-v and other rules ~ Air Quality -~ Fees, p. 1906, 2606

I-VI Minimum standards for On-Site Subsurface Wastewatexr
Treatment, p. 513

I-VIIX Solid and Hazardous Wasta - License and Operation
Fees for Solid waste Management, p. 2559

I-XXVI Licensing and Cartificatjon - Licensing for Specialty

Residential Mental Health Service, p. 956, 2454

16.6.116 Raecords and Statistics - Fees for Copies of Vital
Statistics Records and R rch, p. 2385, 143

16.8.807 and other rules -~ Air Quality - Updating the
Incorporations by Referance of the Montana Quality
Agsurance Manual, p. 1638, 1825, 144

16.8.1304 and other rules - Air Quality ~ Major Open Burning
Source Restrictions - Air Quality Parnit
Application/Operation Fae Assessment Appeal
Procedures - Air Quality Open Burning Fees, p. 1300,
1453

16.14.201 and other rules - Salid and Hazardous Waste - Junk
vehicles, p. 762, 1370
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16.20.255

16.20.401

16.20.602

16.20.1303

16.24.101

16.24.410
16.28.1005
16.32.427

16.44.102

16.44.103

-1698~

and other rules - Water Quality - Service Connection
Fees for Public Water Supplies, p. 1636, 2617

and other rules - Plan and Spacification Review for
Small Water and Sewer Systems and Review Fees -~
Drilling of Water Wells, p. 505

and other rules - Surface Water Quality Standards -
Nondegradation Policy, p. 501

and other rules -~ Montana Pollutant Discharge
Eliminatjon Systems and Pretreatment Rules, p. 471,
1241

and other rulaes - Handicapped children - Eligibility
for the Children's Special Health Services Program -
Payment for Services -~ Covered Conditions -
Raecord-keeping - Application Procedure - Advisory
Committee - Fair Hearings, p. 378, 919

Setting Day Care Center Requirements for Care of
children Under Age Two, p. 121, 444

Tuberculosis Control Requirements for Employees of
Schools and Day Care Facilities, p. 1303

Specialty Mental Health Facility ~ Patient Rights,
P. 2464

and other rules - Solid and Hazardous Waste - Boiler
and Industrial Purnace (BIF) Regulations, p. 2567,
445

and other rules -~ Solid and Hazardous Waste ~ Permits
for Owners and Operators of Hazardous Waste, p. 1641,
2035, 2621

(Petroleum Tank Release Compensation Boarad)

16.47.101

and other rules - Laeaking Petroleum Storage Tank
Compensation Program, p. 1390, 2036, 2163

TRANSPORTATION, Department of, Title 18

18.7.105

18.9.101

and other rule - Encroachment of Mailboxes and
Newspaper Delivery Boxes on Highway Rights-of-Way,
p- 1198

and other rulas - Tramafer of Part of the
Organization and Function of the Department of
Revenue to the Department of Transportation - Motor
Fuel Tax Division =-- Gasoline Tax -— Other Fuals,
p. 48

CORRECTIONS AND HUMAN SERVICES. Department of, Title 20

20.3.202

20.7.201

20.7.1101

14-7/30/92

and other rules - Definitions -~ Organization and
Management - Personnel - Staff Devalopment and
Certification - Seven Treatment Comiponent

Requirements, p. 849, 1477

and other rules - Resident Reimbursement at Community
Correctional Centaers, p. 1454

Conditions on Probation and Parole, p. 977, 1482
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20.14.302

20.14.501

-1699-

and other rules - Application for Voluntary
Admissions to the Montana State Hospital, p. 979,
1483

and other rules - Certification of Mental Health
Professional Persons, p. 865, 1485

JUSTICE, Department of, Title 23

I-IT
1.3.206

23.5.102

23.7.103

23.14.101
23.14.402

23.17.314

Peace Officer Standards and Training ~ Public Safety
communications Officers, p. 1086

and other rulaes - Amendment of Model Rules and Forms
Attached to tha Model Rules, p. 770, 1242

Motor Carrier Safety Ragulations, Adoption of
Amandments to Federal Agency Rules Incorporated by
Reference - Department of Transportation and I.cC.C.
Rules, p. 2201

and other rule - Adoption of the Uniform Fire Coda,
International Confersnce of Building Oofficials - 1991
Edition of the UFC Standards, p. 1202

and other rules - Montana Board of Crime Contyol
Grant Procedures, p. 16, 567

and other rules - Peace Officers Standards and
Training, p. 22, 802

Physica) Performance Requirements for the Basic
Course, p. 1457

LABOR AND INDUSTRY, Department of, Title 24
(0Office of the Workers' Compensation Judge)

24.5.303

24.5.316

and other rules -~ Procedural Rulas of the Court -
Service - Joining Third Parties - Subpoena - Findings
of Fact and Conclusions of Law amndd Briefx - Attorney
Feeg - Petition for New Trial and/or Request for
Amandment to Findings of Fact and Concluaiona of Law
= Certification of Decisions, Appeals to Supreme
Court - Writ of Execution - Stay of Judgement Pending
Appeal, p. 186, 922

and other rules - Procedural Rules - Motions -
Interrogatories, p. 387, 921

(Human Rights Commission)

I-VIII

24,11,333
24.16.1509

24.16.9007
24.29.1401

Housing Discrimination Procedures —~ Purpose and Scope
of Rules - Definitions - Exemptions - Complaints and
Answers -~ Investigation - Conciliation - Staff
Representation of Charging Party - Final Disposition,
p. 1912, 2488

and other rules - Unemployment Insurance, p. 25, 803
and other rule ~ Montana's Minimum Hourly Wage Rate,
p- 1546, 2264

Prevailing Wage Rataes - Building Construction, p. 873
and other rules - Warkers' Compensation Medical
Services, p. 1975, 2622 '

Montana Administrative Registar 14=~7/30/9%92
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24.30.102 and othar rules - Occupational Safety - Health and
Construction Safety, p. 1660, 2490

STATE LANDS, Departgpent of, Title 36

I-XIV and other rule - Racreational Access Program for
State Lands ~ Weeds, Peats, and Fire Protection on
State Lands, p. 1986, 568

26.4.1301A Modification of Existing Coal and Uranium Permits,
p. 1983, 232

LIVESTOCK.. Depaxtient of, Title 32

T Control of Migratory Bison from Herds Affected with
a Dangerous Disease, p. 1668, 2494

NATURAL RESQURCES AND CONSERYVATION, Department of, Title 36

I Raject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Towhead
Gulch Basin, p. 1670, 1918, 52

36.12.101 and other rules - Definitions -~ Forms - Application
Special Fees, p. 874

36.12.1010 and other rule - Definitions - Rejection,
Modification or Cenditioning Permit Applications in
thae Musgelshell River, p. %19, 1396

(Board of 0il and Gas Conservation)

I-XVII Underground Injection Control Program for Class 1T
Injection Wells Under the Federal Safe Drinking Water
Act (SDWA), p. 521

36.22.302 and other rules -~ Yssuance af 0il and Gas DPrilling
Permits -~ Drilling Procedures - Horizontal Wells -
Drilling and Production Waste Disposal Practicses -
Filimy of Reports, Logs and Other Information - Blow-
out Prevention and Safety Requirements - Hydrogen
Sulfide Gas Reporting Reguiremants =~ Other
Envirmmental Regquirements, p. 2386, 654, 306

BURLIC SERVICE RRGULATION, Department of, Title 38

I Pictorial Information Requirements, p. 296

I-II and other rules =~ Telecommmications Service
Standards, p. 989, 2631, 57

I-X1 Rate Filings for Electric, Gas, Water and Sewer
Rates, p. 2004, 319

I-XI1 Egtahlishing Policy Guidelines an Integrated Least

Cost Rescurca Planning for ZRlectric Utilities in
Montana, p. 2240
38.4.120 Waiver of Monies Due to Railroads, p. 2203, 56
38.5.2405 Average Costs and Permissible Utility Charges ta
Accommodate House and Structure Moves, p. 294, 924

14-7/30/92 Montana Administrative Register
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Change In Customer's Interexchange Carriers -
Deferring of Implementation Until January 1, 1993,
p. 298, 1400

REVENUE, Department of, Title 42

I Delinquent Tax Accounts and Non-Collection Actions,
p. 532, 1243

I Imposition of Generation-Skipping Transfer Tax,
p. 535, 1246

T Extensions and Late Pay Penalty, p. 2205, 145

I Taxable Rate Reduction for Value Added Property - New
and Expanding Industry, p. 1921, 2499

I-IT Liquor Licenses, p. 778

I-I1 and other rules - Liquor Licenses, p. 537, 1244

I-II Grain Elevator Equipment from Class 8 to Class 4,
p. 2016, 2639

I-IV Recycled Material as it Applies to Income Tax, p. 783

I-v Forast Land Property Taxes, p. 1227

42.2.201 Taxpayer or Licensee Lists, p. 1460

42.12.122 and other rules - Suitability of a Premises for
Liquor Licenses, p. 544

42.14.107 and other rule - Accommodations Tax, p. 2009, 2637

42.15.116 Net Operating Loss Computations, p. 775, 1245

42.16.111 and other rules - Uniform Review Procedures for
Taxpayer Objections to Additlonal Tax Assessments and
Refund Denjials, p. 1686, 2495

42.18.105 and other rules - Montana Appraisal Plan for
Residential and Commercial Property, p. 1221

42.19.1202 and other rules - New Industry, p. 2011, 2638

42,.20.423 and other rules - Sales Assessment Ratio Study Rules
for 1992, p. 123, 925

42.20.454 Market Value for Property, p. 1207

42.23.211 and other rules - Corporation License Tax Divisionm,
p. 1209

42.31.101 and other rules -~ Commercial Activities for
Cigarattes and Tobacco Products for the Income and
Miscellaneous Tax Diviaion, p. 2583, 668

42.31.110 and other rules - Untaxed Clgarettes Under Tribal
Agreements, p. 1217

42.32.104 and other rules - Rascurce Indemnity Trust Taxes, p.
1203

SECRETARY OF STATE, Title 44

I-Ix Standards for Disposition of Records - Usa and
Storage of Records on Optical Disk, p. 1826, 2265

I-IX Voting by Facsimile Transmission for Members ot the
United States Military Service, p. 1461

1.2.419 Filing, Compiling, Printer Pickup and Publication of
tha Montana Administrative Register, p. 2210, 2641

44.5.101 and othaer rules - Corporaticn Filing Fees - License

Fees - Forms, p. 2019, 58

Nontana Administrative Registex 14-7/30/92
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(Commissioner of Political Practices)

44.10.331

Limitations on Receipts for Political Committees to
Legislative Candidates, p. 389

SOCIAL AND REHABILITATION SERVICES, Department of, Titla 44

I
I-vII

I-VIII
I-XIIT

I-XL
46.2.201

46.6.102

46.10.105
46,10.302
46.10.403
46.10.404
46.10.404
46.10.409
46.10.409
46.10,510
46.10.803
46.10.823
46.12.303
46.12.501

46.,12.515

46.12.570

46.12.801
46.12.1222

46.12.1607

46.12.3803
46.12.4002

14-7/30/92

At-Rigsk Child Care Program, p. 1089

and other rules - Targeted Case Managemant for

Children and Adolescenta, p. 548, 1248

Pasgport to Health Program, p. 998, 1231

Davelopmental Disabilities Entry Procedures, p. 1473,

266

Medicaid Home and Community Services for Persons Who

are Developmentally Disabled, p. 880, 1490

and other rules - Hearing Procedures for Medicaid

Providers, p. 1094, 1496

and other rules - Vocational Rehabilitation -~

Extended Employment ahd Independant Living Programs,

p. 1306

and other rules - Aid to Families with Dependent

children Diaqualification for Fraud, p. 1464

Aid to Families with Dependent children Provision for

Living with a Specified Relative, p. 839%, 1247

AFDC Standards of Assistance, p. 985, 1494

Title IV-A Day Care for Children, p. 2550, 233

Fmergency Amendment - Title IV-A Day Care for

Children, p. 2500

Transitional Child Care, p. 400, 933

Transitional child Care, p. 1714, 2284

Excluded Earned Income, p. 391, 934

and other rules - Alternative Work Experience

Program, p. 396, 935

Salf-Initiated Services, p. 2256, 222

Medicare Signature Requirements, p. 2252, 234

and other rule - Exclusian of Medicaid Coverage of

Infertility Treatment Services, p. 982, 1105, 1401

and other rule - Madicaid Coveraga of Respiratary

Care ~ Chemical Dependency and Chiropractic Services

for Children in Kids/Count/Early and Periodic
Diagnosis and Treatmsent (EPSDT) Program,

p. 902, 1402

and ather rules - Medicaid Payments to Mantal Health

Cantars, p. 991, 1404

and cthar rules - Durable Medical Equipment, p. 1129

and other rules - Medicaid Nursing Faeility

Reimbursesent, p. 1106

Medicaid Raimbursement ta Rural Health Clinics,

p- 194, 937

Medically Needy Income Standards, p. 905, 1256, 140%

and other rulas - Inpatient Psyshiatric Sepvices,

p. 3593

Montana Administrative Register
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46.15.102
46.25.101
46.25.727
46.25.742

46.30.1501
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and other rule - Post-Eligibility Application of
Patient Income to Cost of Care, p. 191, 673
Qualified Medicare Beneficiaries, p. 194, 674

and other rule - Refugee Assistance, p. 196, €75
and other rule - General Relief Assistance Extension
of Benefits, p. 2254, 60

and other rule - Genaral Relief Assistance - General
Relief Medical, p. 896, 1407

Eligibility Requirements for General Relief Medical,
p. 787, 1257

and other rules - Child Support, p. 403

Montana Administrative Register 14-7/30/92
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BOARD APPOINTEEE AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Regicster a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in June, 1992, are published.
Vacanclies scheduled to appear from August 1, 1992, through
October 31, 1992, are also listed, as are current recent
vacancies due to resigpnations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the hoard for details about the
number of members to be appointed and ¢qualifications
necessary.

Each month, the previous month's appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Mambership on boards and commissions changes
constanptly. The following lists are current as of
June 10, 1992.

For tha mest up-to~date information of the status of
membarship, or for more detailed information on the
qualifications and requirements to serve on a hoargd,
contact the appointing authority.

Montana Administrative Register 14-7/30/92
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