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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
amendment of existing rule and) 
adoption of a new rule ) 
pertaining to the designation ) 
of noxious weeds ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
4.5.201; 4.5.202; 
4.5.203; AND ADOPTION 
OF NEW RULE I 

NO PUBLIC HEARING CONTEMPLATED 

1. On March 30, 1991 the Department of Agriculture 
proposes to amend ARM 4.5.201, 4.5.202, 4.5.203 relating to the 
designation of noxious weeds and adopt a new rule relating to 
category 3 noxious weeds. 

2. The rules as proposed to be amended provide as follows: 
(New matter underlined, deleted matter interlined) 

4.5.201 DESIGNATION OF NOXIOUS WEEDS (1) The department 
designates certain exotic plants listed in these rules as 
statewide noxious weeds under the County Weed Control Act 7-22-
2101 (5), MCA. All counties must implement management standards 
for these noxious weeds consistent with weed management criteria 
developed under 7-22-2109 (2) (b) of the Act. The department 
established ~ ~ categories of noxious weeds. 

AUTH: 7-22-2101, MCA IMP: 7-22-2101, MCA 

4.5.202 CATEGORY 1 (1) Category 1 noxious weeds are 
weeds that are currently established and generally widespread in 
many counties of the state. Management criteria fe~-ee~e~r-ef 
eheee~~-i~-neees~~~y-i~-~rr~~e~-ee includes awareness 
and education, contain~ ~P AnQ suppressiQn_Q! existing 
infestations ~p ~ ee preventiQn;-ehre~h-e~~ie&e~~-e~-eeh~r 
&~~re~ria~~&~~re~; 21 new infestations ~f-eheee-weed~. ~ri 
~f~Ihese weeds are capable of rapid spread and render land 
unfit or greatly limit ehe beneficial uses. 

(2) The following are designated as category 1 noxious 
weeds: 

(a) canada thistle (Cirsium arven~e) 
(b) Field bindweed (Convolvulus arvensis) 
(c) Whi~eep Hoary cress (Cardaria draba) 
(d) Leafy spurge (Euphorbia ~) 
(e) Russian knapweed (Centaurea repens) 
(f) Spotted knapweed (Centaurea maculosa) 
(g) Diffuse knapweed (Centaurea diffusa) 
(h) Dalmatian toadflax (Ljnarja dalmatica) 
(i) St. Johnswort (Hypericum perforatum) 

AUT!!: 7-22-2101, MCA IMP: 7-22-2101, MCA 

MAR Notice No. 4-14-44 4-2/28/91 
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4.5.203 CATEGORY 2 (1) Category 2 noxious weeds a~e-we~d~ 
~h&~-h&ve-~~-bee~-de~~-i~-~fte-s~&~~~~~~&~&-&~ have 
recently been introduced into the state 8~~~~&ne ~ 
rapidly spreading from their current infestation sites. These 
weeds h&ve-~fte-poee~~i&r-~r are capable of rapid spread and 
invasion of lands, ~ftepeey rendering ~hem ~ unfit for 
beneficia 1 uses. eott~~y-pr&~~ifttf-~-ppeve~~-~fte-sppe&<i~r 
i~~~tte~~~-&~-~ftese~~-ie-fteee~~&~Y'T Management criteria 
includes ~~-de~~~~-&ftd-iamedi&ee-ae~~~~-e~adie&~~r 
~~~&i~-~ftese~~-~-~~a~y-i~-&rr-eett~~ies awareness and 
education. monitoring and containment of known infestations and 
eradication where possible. 

(2) The following are designated as category 2 noxious 
weeds: 

(a) Dyers Woad (~ tinctoria) 
(b) ~r~-s~a~~hi~~le-teeft~&ttrea~~tttiar~t~ 

loosestrife ILythrum salicarial 
(c) e&mme~-e~ttp!~&-fe~~tn&-Ytth;&~ietSulfur Cerectl 

cinquefoil IPotentilla erectal 
fdr--Rtt~n-s~!e~~-~neftd~irra-~t 

AUTH: 7-22-2101 MCA; IMP: 7-22-2101, MCA 

RULE I CATEGORY 3 (1) Category 3 noxious weeds have not 
been detected in the state or may be found only in small, 
scattered, localized infestations. Management criteria includes 
awareness and education, early detection and immediate action to 
eradicate infestations. These weeds are known pests in nearby 
states and are capable of rapid spread and render land unfit for 
beneficial uses. 

(2) The following are designated as category 3 noxious 
weeds: 

(a) 
(c) 
(d) 

Auth: 

Yellow Starthistle (Centaurea solstitialis) 
Common crupina (Crupina vulgaris) 
Rush Skeletonweed (Chondrilla juncea) 

80-7-802 MCA; Imp: 7-22-2101,HCA 

3. The reason for the proposed rules is to allow for a 
more accurate description of the impacts and management methods 
of noxious weed species by adding category 3 and revising 
category 2. Species have been added by request of the county 
weed districts and state agricultural and conservation groups. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment & adoption in writinq to 
Gary Gingery, Administrator, EMO, Department of Agriculture, 
capitol station, Helena, Montana 59620-0201, no later than 
March 30, 1991. 

4-2/28/91 MAR Notice No. 4-14-44 
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5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any comments he 
has to the Department of Agriculture, no later than March 28, 
1991. 

6. If the Department receives request for a public 
hearing on the proposed adoption from either lOt or 25, 
whichever is less, of those persons who are directly affected by 
the proposed adoptions, from the Administrative Code committee of 
the legislature, from a governmental agency or subdivision or 
from any association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register and mailed to all interested persons. 

By:~~ 
EVERETT M. SNORTLAND, DIRECTOR 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State, February 19, 1991. 

MAR Notice No. 4-14-44 4-2/28/91 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to licensure - qualifications, 
licensure - examinations and 
conduct 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.39.502 LICENSURE 
OUTFITTER QUALIFICATIONS, 
8.39.503 LICENSURE -­
OUTFITTER EXAMINATION AND 
8.39.701 CONDUCT--STANDARDS 
OF OUTFITTER AND PROFES­
SIONAL GUIDE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 30, 1991, the Board of Outfitters proposes 

to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.39.502 LICENSURE -- OUTFITTER QUALIFICATIONS {1) 
through (4) will remain the same. 

(5) The board may waive the experience requirement of an 
applicant for an outfitter license provided that; 

Cal the applicant owns an outfitting business; 
!bl the business has previously had an approved 

operations plan on file with the board; and 
(cl the applicant has worked with a properly licensed 

outfitter in operating the business owned by the applicant. 
for not less than twelve months." 

Auth: Sec. 37-1-131, 37-47-201, MCA; IM£, Sec. 37-47-
304, MCA 

~: To enact a rule that will allow the board to waive 
the experience requirement if certain conditions are met. 

"8.39.503 LICENSURE -- OUTFITTER EXAMINATION 
(1) Application to take the outfitter examination shall 

be by completed license application accompanied by the 
required fee no later than ~Yen thiKiy days prior to the 
examination date. 

(2) through (4) will remain the same." 
Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-

305, MCA 

REASON: To allow the board more time to process the exam 
application before the outfitter's exam is given. 

"8.39.701 CONDUCT--STANDARDS OF OUTFITTER AND 
PROFESSIONAL GUIDE (1) through (l)(q) will remain the same. 

Crl produce their current license at the demand of a 
representative of the board." 

4-2/28/91 MAR Notice Nn. R-39-4 
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Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-
301, MCA 

~: This amendment is being proposed because the 
investigators in the field need to be able to determine if an 
outfitter has a valid license. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of outfitters, Arcade Building, 111 North Jackson, 
Helena, Montana 59620-0407, no later than March 28, 1991. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Outfitters, Arcade Building, 
111 North Jackson, Helena, Montana 59620-0407, no later than 
March 28, 1991. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 200 based 
on the 2000 licensees in Montana. 

BOARD OF OUTFITTERS 
RONALD CURTISS, CHAIRMAN 

C ~ "\ 
BY: · l . '1/(Y-----

ANDY POOLE,JDEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of state February 19, 1991. 

t1AR Notice No. 8-39-4 4-2/28/91 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of rule 8.86.301 as it 
relates to jobber prices 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 8.86.301 
PRICING RULES 

NO PUBLIC HEARING CONTEMPLATED 

DOCKET t6-91 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On Monday, April 15, 1991, the Board of Milk Control 
proposes t'' amend ARM B.86.301<6l<il. The amendment is at the 
request of Larry J. llochha 1 ter, president, Montana M1l k Jobbers 
Assoc1ation. The proposed change is needed to provide adequate 
financial returns to jobbers so as to avoid affecting service 
to wholesale customers. 

2. The rule as proposed to be amended would read as 
follows: (new matter underlined. deleted matt~r int~rlinedl 

"8.86.301 PRICING RULES 
(l-(6llhlliiil remains the same. 
+~+ M~~tM~~-;ebber-pr~ees-wtii-be-eale~ia~ed-by 

M~ietplyt~~-~he-Mi~tM~m-reeatl-prtees-by-a-fae~er-ef-se~e~~y 
peree~e-+•9~+~--~he-;ebber-priees-se-eale~iaeed-wt!l-b~-ehe 
mt~~m~M-;ebber-pr~ees~ 

UJ Minimum jobber prices will be calculated by 
multlplying the difference between the applicable wholesale 
pr1ce and raw product cost times a factor of 55.597\ with the 
resulting answer being added to the current raw product cost. 
The jobber prices calculated will be the minimum jobber 
prices." 

AUTH: Rl-23-30~. MCA IMP: 61-23-30~. MeA 

3. The purpose for the jobbers request to amend ARM 
B.B6.301C6l(il is to permit jobbers to purchase milk at prices 
that provide an adequate financial return in order for jobberR 
tn provide service to all wholesale customers. 

4. Interested persons may submit their data, vjews, or 
arguments concerning the proposed amendments in writ1ng to thP 
Milk Control Bureau, 1520 East Sixth Avenue - Rm. 50; Helena, 
'1T 59620-0512, no later than March 28, 1991. 

4-2/28/91 MAR Notice No. 8-86-41 
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5. If a person who is directly affected by the proposed 
amendment wishes to express his data, vtews or arguments 
orally or 1n writing at a public heartng, he must make wrttten 
request for a hearing and submit this request along wtth any 
written comments he has to the above address no later than 
March 28, 1991. 

6. If the agency receives requests for a public heartng 
on the proposed amendment from either 10 percent (10%1 or 
twenty-five (25), whichever is less, of the persons who are 
directly affected by the proposed amendment; from the 
administrative code committee of the legislature; from a 
governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Adm1nistrative Register. Ten 
percent (10%) of those persons directly affected has been 
determined to be nine (9) persons based on.an estimate of five 
!5) licensed Montana distributo.;-s, twP.nty-three C23l nut.-nf­
state distributors, and sixty-six jobbers. 

By: 

MONTANA DEPARTMENT OF COMMERCE 

Oirecto.;­
Commet·ce 

Certified to the Secretary of State February 19, 1991. 

MAR Notice No. 8-86-41 4-2/28/91 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
Of THE STATE OF MONTANA 

In the matter of the 
amendment of Basic 
Education Program: Junior) 
High and Grades 7 and 8 ) 
Budgeted at High School ) 
Rates ) 

TO: All Interested Persons 

1. On March 22, 1991, 
thereafter as it may be heard, 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF ARM 
10.55.903, BASIC EDUCATION 
PROGRAM: JUNIOR HIGH AND 
GRADES 7 AND 8 BUDGETED AT 
HIGH SCHOOL RATES 

at 1:30 P.M., or as 
a public hearing will be 

soon 
held 

in the Governor•s Reception Room, State Capitol, Helena, 
Montana, in the matter of the amendment of ARM 10. 55.903, 
Basic Education Program: Junior High and Grades 7 and 8 
Budgeted at High School Rates. 

2. The rule as proposed to be amended provides as 
follows: 

10.55.903 BASIC EDUCATION PROGRAM: JUNIOR HIGH AND GRADES 
7 AND S BUDGETED AT HIGH SCHOOL RATES (1) through ( 2) ( c l 
rema1n the same. 

(d) 

(e) health enhancement: 1/2 unit each year in junior 
high and grades 7-8; (Eff. 7/l/89) 

(f) Y~e~~-~~~--il~-~~~-~~-yea~-~~-~~~-h~~h-aHe 
~raees-=7-8~ 

f9*--~~---~r~-~H~~-eaeh-y~a~-~fr-~~-~~-a~e-9raeee 
=7-Bt 

fh*---v~ea~~~~a~f~rae~~a~-~~~--~7~--~Ai~-~~-~~~--iH 
j~nief-hi~h-aAe-9raeee-=7-8t-fB££7-~fif89+ 

f i *--~l:-rtn~- ·-1'7~7-9-4-;-- ± R- -&d<H-t-i-<>fr,-- s te ~eel'! e s- ~1-1-- ha Ye 
teho-e~re~tufl~ty-k~-t~~-eeeene-ian~~a~eT-±1~-~k-~-year 
in-j~nier-hi~h-a!'!e-~rades-~-87 

( 3) study areas further identified as meeting the learner 
goals shall 1nclude the sub]ects below and mainta1n them 1n 
balance: 

(a) 
(b) 
(c) 

to 

greater flexibility. 

4-2/28/91 

is proposing this amendment to allow 

MAR Notice No. 10-3-143 
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4. Interested parties may submit their data, views or 
arguments either orally or in writing to Bill Thomas, 
Chairperson of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana, 59620, no later than March 30, 
1991. 

5. Bill Thomas, Chairperson, and Wayne Buchanan, 
Executive secretary to the Board of Public Education, 33 South 
Last Chance Gulch, Helena, Montana, have been designated to 

,,.,,,. ""'' '"' '""'""' <h• h•·~~ 

BY: 

BILL THOMAS, CHAIRPERSON 
BOARD OF PUBLIC EDUCATION 

Certified to the secretary of State February 15, 1991. 

MAR Notice No. 10-3-143 4-2/28/91 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OP THE STATE Of MONTANA 

In the matter of the 
amendment of Request to 
suspend or Revoke a 
Teacher or Specialist 
Certificate: Preliminary 
Action, and Notice and 
Opportunity for Hearing 
Upon Determination that 
Substantial Reason 
Exists to suspend or 
Revoke Teacher or 
Specialist Certificate 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 10.57.601, REQUEST TO 
SUSPEND OR REVOKE A TEACHER OR 
SPECIALIST CERTIFICATE: 
PRELIMINARY ACTION, AND ARM 
10.57.602, NOTICE AND OPPOR­
TUNITY FOR HEARING UPON DETER­
MINATION THAT SUBSTANTIAL 
REASON EXISTS TO SUSPEND OR 
REVOKE TEACHER OR SPECIALIST 
CERTIFICATE 

NO PUBLIC HEARING CONTEMPLATED 

1. on May 9, 1991, the Board of Public Education proposes 
to amend A.R.M. 10.57.601, Request to suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary Action, and 
A.R.M. 10.57.602, Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to Suspend or 
Revoke Teacher or Specialist Certificate. 

2. The rules as proposed to be amended provide as follows: 
10.57.601 REQUEST TO SUSPEND OR REVOKE A TEACHER OR 

SPECIALIST CERTIFICATE: PRELIMINARY ACTION 
(ll through (2) rema1n the same. 
(3) Upon receipt of such request, the board of public 

education shall implement an investigation to determine 
whether or not a substantial reason to hold a hearing for 
suspension or revocation of the teacher or specialist 
certificate exists. This investigation shall include 
notifying the affected teacher or specialist of the charges 
against him by certified mail and allowing him ten days to 
respond to those charges. After receiving response, the board 
may request further information from either party to ensure 
the preliminary investigation properly reflects the facts and 
position of each party. 

(4) through (4)(c) remain the same. 
AUTH: Sec. 20-4-102 
IMP: Sec. 20-4-110 

10.57.602 NOTICE AND OPPORTUNITY FOR HEARING UPON 
DETERMIN~TION THAT SUBSTANTIAL REASON EXISTS TO HOLD ~ HE~RING 

TO SUSPEND OR REVOKE TEACHER OR SPECIALIST CERTIFICATE (1) 
On the bas1s of the prelim1nary 1nvest1gat10n, the board of 
public education shall determine whether or not a substantial 
reason exists to hold a hearing to suspend or revoke the 
teacher or specialist certificate. 

4-2/28/91 MAR Notice No. 10-3-144 
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(a) If the board determines that no substantial :eason 
exists to hold a hearing to suspend or revoke the teacher or 
specialist certificate, the matter is ended. 

(b) If the board determines that there is substantial 
reason to hold a hearing to suspend or revoke the teacher or 
specialist cert1ficate, the board shall provide notice by 
certified mail not less than 30 days rior to the date of the 
hearing of the pen 1ng act1on to t e teac er or spec1al1st. 
such notice shall include: 

l(i) through l(vi) remain the same. 
l(c) through l(f) remain the same. 
t\UTH: Sec. 20-4-102 
IMP: Sec. 20-4-110 
3. These amendments have been proposed for the purpose of 

bringing the rules into compliance with the statute Sec. 
20-4-110 ( 4). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Bill Thomas, Chairperson of the Board of Public Education, 33 
South Last Chance Gulch, Helena, Montana 59620, no later than 
March 30, 1991. 

5. If a person who is directly affected by the proposed 
amendments wishes to express their data, views or arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
with any written comments they have to Bill Thomas, 
Chairperson of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59620 no later than March 30, 
1991. 

6. If the Board receives requests for a public headng on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendments: from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be as there are 
21,590 persons presentl holding r specialist 
certificates. 

BY: 

certified to the Secretary of State February 15, 1991. 

MAR Notice No. l0-3-144 4-2/28/91 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 12.6.901 
pertaining to water safety 
Regulations 

TO: All interested persons 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 12.6.901 ESTABLISHING 
A NO-WAKE RESTRICTION ON 
HYALITE RESERVOIR 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 1, 1991 the Montana Fish and Game Commission 
proposes to amend 12.6.901 to establish a no-wake restriction on 
Hyalite Reservoir. 

2. The proposed rule will read as follows: 

12.6.901 WATER SAFETY REGULATIONS (1 )(a) through 
(1 )(b)(ii) remain the same. 

(c) The following waters are limited to a controlled no 
wake speed. No wake speed is defined as a speed whereby there 
is no ''white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Big Horn county through Flathead County remain the same. 
Gallatin county: ~ on all of Hyalite Reservoir. 
Hill County through (2) remain the same. 
AUTH: 87-1-303, 23-1-106(1), MCA 
IMP: 87-1-303, 23-1-106(1), MCA 

3. This rule is being amended to establish a no-wake 
regulation on Hyalite Reservoir to conform with Forest Service 
regulations adopted in June, 1990. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to Erv Kent, 
Administrator, Enforcement Division, Department of Fish, Wildlife 
and Parks, 1420 East Sixth, Helena, Montana, 59620, no later than 
March 28, 1991. 

5. If a person who is directly affected by the proposed 
~t wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Erv Kent, Administrator, Enforcement Division, 
Department of Fish, Wildlife and Parks, 1420 East Sixth, Helena, 
Montana, 59620, no later than March 28, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed ~t from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
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directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

( : . ) I li -~ 
\_ \,\·'-l····"- \ )("t_.X \ 

Errol T. Galt, Chairman 
Montana Fish and Game 
Commission 

Certified to the Secretary of State February 19 , 1991. 

MAR Notice No- 12-2-185 4-2/28/91 



-223-

STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the proposed ) NOTICE OF THE PROPOSED 
amendments of 36.21.403 con- ) AMENDMENT OF 36.21.403 
cerning requirements for water ) REQUIREMENTS FOR CURRENT 
well contractors, 36.21.634 ) LICENSED WATER WELL 
concerning definitions, 36.21. ) CONTRACTORS, 36.21.634 
645 concerning plastic casing, ) DEFINITIONS, 36.21.645 
36.21.650 concerning casing ) PLASTIC CASING, 36.21.650 
perforations, 36.21.651 con- ) CASING PERFORATIONS, 
cerning movement of casing ) 36.21.651 MOVEMENT OF CASING 
after grouting, 36.21.654 - ) AFTER GROUTING, 36.21.654 -
36.21.657, 36.21.659 ) 36.21.657, 36.21.659 
concerning sealing, 36.21.661 ) SEALING OF WELLS, 
concerning temporary capping, ) 36.21.661 TEMPORARY CAPPING, 
36.21.662 concerning disinfec- ) 36.21.662 DISINFECTION, 
tion of the well, 36.21.670 ) 36.21.670 PERMANENT ABANDON-
abandonment, 36.21.677 con- ) MENT, 36.21.677 METHOD OF 
cerning placement of concrete ) PLACEMENT OF CONCRETE OR 
or cement, 36.21.701 concern- ) CEMENT GROUT, 36.21.701 VER­
ing verification of experience ) IFICATION OF EXPERIENCE, 36. 
for monitoring well construe- ) 21.701 APPLICATION APPROVAL 
tor applicants, 36.21.702 con- ) AND EXAMINATION, 36.21.801 
cerning application approval, ) DEFINITIONS, 36. 21.806 
36.21.801 concerning defini- ) INSTALLATION OF SEALS, 36. 
tions, 36.21.806 installation ) 21.810 ABANDONMENT, AND 
of seals, 36.21.810 concerning ) PROPOSED ADOPTION OF NEW 
abandonment, and the proposed ) RULES - CASING DEPTH, 
adoption of new rules concern- ) VERIFICATION OF EQUIVALENT 
ing casing depth, verification ) EDUCATION AND EXPERIENCE, AND 
of equivalent education and ) TYPES OF WELLS REQUIRING 
experience for monitoring ) ABANDONMENT 
well constructors, and types of) 
wells requiring abandonment. ) NO PUBLIC HEARING 

CONTEMPLATED 

TO: ALL INTERESTED PERSONS: 

1. On March 30, 1991, the Board of Water Well 
Contractors proposes to amend and adopt the above-stated 
rules. 

2. The proposed amendment to 36.21.403 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 36-393.12, 
Administrative Rules of Montana) 

"36.21.403 REQUIREMENTS FOR Sl;!RRBN'i' WATER WELL 
CONTRACTORS (1) FeF-p~Fpeses-e~-!Mp±eMeRtiRg-the-twe 

±ieeRe~Fe-systeM-teeRtFaeteF-aRa-aFi±leFt 7-tRese-wateF-we±± 
eeRtFaeteFe-whe-aFe-e~FFeRtly-±!eeReea-m~et-Retiiy-the-seaFa 
ei~!ee-8y-the-J~Re-aQ 7 -±98,-FeRewal-aeaal!Re-ae-te-whetReF 
they-wish-ee-FeRew-the-±ieeRee-ae-a-eefttFaeteF-eF-aFilleFT 
Each drill rig shall have a sign showing the company or 
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contractor name and license number in letters 3 inches high. 
( 2) 
Auth: 37-43-202, MCA Imp: 37-43-302, 305, MCA 

3. The rule is proposed to be amended as subsection (1) 
was placed into effect when the statute changed to add 
driller's licenses. This subsection no longer applies. The 
section on drill rig signs was inadvertently dropped several 
years ago. It is important that signs be on the rig to assist 
persons doing routine inspection work, field office managers 
or the board's program specialist. 

4. The amendment of 36.21.634 will read as follows: 
(new matter underlined, deleted matter interlined) (full text 
of the rule is located at pages 36-393.36 - 36-393.39, 
Administrative Rules of Montana) 

"36.21.634 DEFINITIONS For purposes of this chapter, 
the following terms shall apply: 

( 1) "Abandoned water we 11" 
(a) "permanent" means a well whose use has been 

permanently discontinued 7-eE-wRiek-is-iR-s~ek-aisEe~aiE-~Aa~ 
i~s-eeR~iR~ea-~se-~e£-~ke-~~£~ese-e~-ea~aiRiR§-§Ee~Ra-wa~eE-ie 
im~Eae~iea±-e£-may-ee-a-kea±~k-kasa£aT 

(b) "temporary" means a well from which a drilling rig 
has been removed from the well site prior to completing or 
altering the well. 

( 2) 
(4) "Aquifer" means any HRaeE§ES~Ra geological s~EHe~~£9 

9£ formation which is capable of yielding water or is capable 
of recharge. 

(a) Any discrete water bearing unit with a specific 
water chemistry. temperature. or hydrostatic head shall be 
considered a separate aquifer. 

( 5) 
(6) "Bentonite" means a highly plastic, highly 

absorbent, colloidal clay composed ±aE§e±y primarily of 
swelling sodium miHeEa± montmorillonite. 

( 7) 
(14) "Confining formation· means a body of impermeable or 

distinctly less permeable material s~Ea~i§Ea~kiea±ly adjacent 
to one or more aquifers. 

( 15) ... 
(16) "Construction of water wells" means all acts 

necessary to obtain ground water by wells, including the 
contracting for and excavation of the well, installation of 
casing,-§EB~~ sealing material, screens, and developing and 
testing, whether in the installation of a new well or the 
alteration of an existing well. The term does not include the 
installation of permanent pumps and pumping equipment. 

( 17) ... 
(20) "Drawdown" means the extent of lowering of the water 

level in a well when pumping is in progress or when water is 
discharging from a flowing well. Drawdown is the differenceT 
meae~£ea-~B-~ee~ 7 between the static water level and the 
pumping level. 
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( 21) ..• 
(22) "GFeY~ Sealing material" means neat cement,.. eF heavy 

bentonite water slurry. bentonite chips and bentonite clay 
grout. Heavy bentonite water slurry when used as ~Felie 
sealing material shall be of sufficient viscosity to require a 
time of at least 70 seconds to discharge one quart of the 
material through an American Petroleum Institute (API) marsh 
funnel viscometer. Bentonite water slurry shall weigh not 
less than nine pounds per gallon. ~e-~Yse-se-~Fes~-8eReeRiee 
wie~-Re-aaaieives-eF-~e±y~e•s~ 

(a) 
(23) "Monitoring well" means a well that will be used for 

pollutant recovery or e~e monitoring of ground water quality,.. 
groundwater levels. or flow direction, but whose primary 
purpose is not ee-&e-Ysea-as-a-~eaRs-ei withdrawiR~~ 
acquisition of groundwater ieF-~YF~eses-ee~eF-e~aR-waeeE 
~Ya±iey-saM~±iR~-eF-~Y~~-tesEiR~. 

( 24) ... " 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

5. Current rules only allowed the use of bentonite 
slurry and cement grout. The change to "sealing material" 
throughout the rules will allow the use of bentonite chips and 
pellets. It has been shown that bentonite chips and pellets 
are effective sealing materials and in some cases may work 
better than a bentonite slurry. The addition of subsection 
(4)(a) defines what is considered a separate aquifer. This 
eliminates any question as to what is a separate aquifer for 
purposes of implementing ARM 36.21.650, which concerns casing 
perforations. The change in subsection (22) removing the last 
sentence is due to the fact that bentonite slurry weighing 9 
pounds per gallon cannot be pumped without additives. Other 
changes are proposed to clarify the definitions. 

6. The proposed amendment of 36.21.645 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.43 -
36-393.44, Administrative Rules of Montana) 

"36.21.645 PLASTIC CASING (1) All plastic casing shall 
be installed only in an oversized drill hole without driving. 
Wells cased with plastic shall have steel casing extending a 
minimum of 18 feet below the surface and 18 inches above the 
ground surface. Plastic casing to be used must be 
specifically designed for water well construction and bears 
NSF approval. Methods of installation shall be: 

(a) 
(2) Thermoplastic well casing shall conform with 

American Society for Testing and Materials Specification 
F480-81 or latest revision as follows: 

(a) 
(d) all casing five inches [12.7 centimeters] and larger 

shall be tested for impact resistance and ~ meet or exceed 
IC-1 impact classification according to section 6.5 and table 
6 of American Society for Testing and Materials Specification 
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F408; 
(e) 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

1. The rule is proposed to be amended to make it clear 
that plastic casing to be used in a well must be designed as 
well casing. There have been instances of sewer pipe being 
used as well casing. 

8. The proposed amendment of ARM 36.21.650 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.45 -
36-393.46, Administrative Rules of Montana) 

"36.21.650 CASING PERFORATIONS (1) Perforations above 
the lowest expected static water level shall not be permitted. 
Wells may be completed with perforations as follows: 

(a) 
(b) perforated inner casing, either torch-cut, 

millslotted or punched. Such inner casing· may be of steel, 
plastic or other suitable corrosion-resistant material, but if 
other than steel, a full evaluation of the structural 
stability of the inner casing must be made prior to its 
placement. They may be used in a natural development or 
gravel packed type of construction. Where appropriate, the 
top of the inner casing shall be fitted with suitable packers 
or ~~e~~ sealing materi~l dfiQ sealed to the well casing. 

( 2) 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

9. The rule amendment is proposed to allow for changes 
in grouting material. 

10. The proposed amendment of 36.21.651 changes the 
catchphrase only and will read as follows: (deleted matter 
interlined) 

"J6.21.651 MOVEMENT OF CASING AFTER 6R9YUN6 SEALING 
(1) In no case shall the permanent well casing be moved 

or driven following the placement and initial set of the 
cement grout." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

11. The amendment is proposed to change the word 
grouting to sealing material. (See paragraph 5.) 

12. The proposed amendment of ARM 36.21.654 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.43 -
36-393.44, Administrative Rules of Montana) 

"36.21.654 SEALING OF CASING- GENERAL (1) In 
constructing, developing, redeveloping or conditioning a well, 
care shall be taken to preserve the natural barriers to 
ground-water movement between aquifers and to seal aquifers or 
strata penetrated during drilling operations which might 
impair water quality or result in cascading water. All 
sealing shall be permanent and prevent possible downward 
movement of surface waters in the annular space around the 
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well casing. Sealing shall be accomplished to prevent the 
upward movement of artesian waters within the annular space 
around the well casing that could result in the waste of 
ground water. The sealing shall restrict the movement of 
ground water either upward or downward from zones that have 
been cased out of the well because of poor quality. When 
cement grout is used in sealing, it shall be set in place 72 
hours before additional drilling takes place, unless special 
additives are mixed with the §E&Y~ sealing material that will 
cause it to adequately set in a shorter period of time. All 
§Ee~~iA§ sealing shall be performed by adding the mixture from 
the bottom of the. space to be gEe~~ee sealed toward the 
surface in one continuous operation. The minimum ~Ee~e 
sealing material thickness shall be 3 inches. 

(a) three inches of ~EeYe sealing material shall mean 1 
1/2 inches of §EeYe sealing material around the outside of the 
casing on all sides. 

(2) When casing diameter is reduced, a minimum of 4 feet 
of overlap shall be required and the bottom of the annular 
space between the casings shall be sealed with a suitable 
packer; the remainder of the annular space will be pressure 
§EeY~ee sealed with eeA~eAi~e-eE-Aea~-ee~eA~ an appropriate 
sealing material. 

(3) All new wells shall be sealed to a minimum depth of 
18 feet with ~EeY~ appropriate sealing material with the 
exception of those wells addressed in subsection (4) of this 
rule. 

( 4) 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

13. The amendment is proposed to allow the use of other 
sealing materials, such as bentonite pellets and chips. (See 
paragraph 5.) 

14. The proposed amendment of 36.21.655 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.47 -
36-393.48, Administrative Rules of Montana) 

"3 6 . 21. 6 55 DESIGN AND CONSTRUCTION - SEALING OF 
CONSOLIDATED FORMATIONS In drilled wells that penetrate an 
aquifer either within or overlain by a consolidated formation, 
sealing of the casing shall conform with one of the following 
procedures: 

(1) An upper drill hole at least 4 inches greater in 
diameter than the nominal size of the permanent well casing 
shall extend from land surface to at least 5 feet into sound, 
uncreviced, consolidated rock, but in no instance shall said 
upper drill hole extend less than 18 feet below land surface. 

(a) Unperforated permanent casing shall be installed to 
extend to this same depth and the lower part of the casing 
shall be sealed into the rock formation with cement grout. 
The remainder of the annular space to land surface shall be 
filled with ee~eA~-~EeY~-eE-BeA~eAi~e-e~ay-~FeY~ ~ 
appropriate sealing material (see Figure 2A at the end of this 
chapter). 
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(b) 
(2) An upper drill hole at least 4 inches greater in 

diameter than the nominal size of the permanent casing shall 
extend from land surface to a depth of at least 18 feet. An 
unperforated permanent casing shall be installed so that it 
extends at least 5 feet into sound, uncreviced, rock 
formation. 

(a) ... 
(b) The annular space between the rock formation and the 

permanent casing shall be tightly sealed with cement grout. 
The remainder of the annular space to land surface shall then 
be filled with eeMeR£-~~e¥t-e~-seRteR~te-elay-~FeYt 
appropriate sealing material (see figure 2B at the end of this 
chapter). 

( 3) 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

15. The amendment is proposed to allow the use of 
bentonite pellets or chips. The contractor will be expected 
to use his judgement on what method will provide the best 
seal. (See paragraph 5.) 

16. The proposed amendment of 36.21.656 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.48 -
36-393.49, Administrative Rules of Montana} 

"36.21.656 SEALING OF UNCONSOLIDATED FORMATIONS WITHOUT 
SIGNIFICANT CLAY BEDS (1) 

(2) The annular space between the upper drill hole and 
the well casing shall be kept at least one-half full with 
bentonite slurry throughout the driving of the permanent 
casing into the aquifer. After the permanent casing is set in 
its final position, the remaining annular space shall be 
filled to land surface with eeMeRt-~FSHt-eF-seRteR~te-elay 
§FBHt appropriate sealing material (see figure 3A at the end 
of this chapter). 

(3) If the oversized drill hole is extended to the same 
depth as the permanent casing, a suitable bridge shall be 
installed between the casing and the drill hole at a position 
directly above the production aquifer. The remaining annular 
space shall be completely filled and sealed to land surface 
with eeMeRt-~FaHt-eF-seRteR~te-elay-~FaHt appropriate sealing 
material (see figure 3B at the end of this chapter). 

(a) A suitable bridge is one that prevents §FeHt sealing 
material from dropping into the producing formations and 
reducing the output of the well. 

(4) If temporary casing is used to maintain the 
oversized drill hole, the annular space shall be kept full 
with eeMeAt-!Fe¥t-e£-seRteR~te-elay-!~e¥t appropriate sealing 
material as the temporary casing is being withdrawn. 

(5) For drilling with cable tool rigs, see ARM 
36.21.654." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

17. Again, the amendment is proposed to allow the use of 

MAR Notice No. 36-21-18 4-2/28/91 



-229-

bentonite pellets or chips. The contractor will be expected 
to use his judgement on what method will provide the best 
seal. (See paragraph 5.) 

lB. A new diagram relating to ARM 36.21.656 and 
36.21.657 is being proposed and will appear as follows: (The 
current figure is located at page 36-393.60, Administrative 
Rules of Montana.) 
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19. The new Figure 3 is proposed as it will more 
accurately reflect the construction requirements set out in 
ARM 36.21.656 and 36.21.657. The full text of these two rules 
is located at pages 36-393.48 and 36-393.49. 

20. The proposed amendment of ARM 36.21.659 will read as 
follows: (New matter underlined, deleted matter interlined) 

"36.21.659 SEALING OF ARTIFICIAL GRAVEL PACKED WELLS, 
PERMANENT SURFACE CASING NOT INSTALLED (1) An upper drill 
hole having a diameter of at least 4 inches greater than the 
outside diameter of the production casing shall be drilled to 
extend from land surface into a clay or other formation of low 
permeability overlying the water-bearing zone. The annular 
space to this depth shall be filled with ee~eR~-~~eH~-e~ 
aeR~eR~~e-elay-~~eH~ sealing material. If the clay or other 
impermeable formation is at or near land surface, the upper 
drill hole and unperforated production casing shall extend to 
a minimum depth of 18 feet below land surface, provided that 
the casing does not pass through the impermeable zone. A 
suitable bridge shall be installed in the annular space 
between the gravel pack and 6SMeRt.-~EeHt.-eeal the sealing 
materi21. A gravel fill pipe may be installed for injecting 
gravel prior to sealing the top of the gravel pack (see ARM 
36.21.656(3)(a) for definition of a suitable bridge). Special 
care shall be taken to insure that the seal is watertight 
around the injection pipe. The injection pipe shall be capped 
with a watertight seal or plug (see figure 4A at the end of 
this chapter). 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

21. The amendment is proposed to allow the use of 
bentonite pellets or chips. The contractor will be expected 
to use his judgement on what method will provide the best 
seal. (See paragraph 5.) 

22. The proposed amendment of 36.21.661 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at page 36-393.51, 
Administrative Rules of Montana) 

"36. 21.661 TEMPORARY CAPPING ( 1) 
(3) Temporarily abandoned wells shall be grouted and 

sealed to comply with ARM 36.21.654 through 36.21.660, 
whichever is applicable, before the drill rig is removed from 
the site. 

tJt i!1 Temporarily abandoned wells shall have an 
access port as per ARM 36.21.665." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

23. The amendment is proposed to insure that temporarily 
abandoned wells do not provide an avenue for contamination. 
Some wells may be "temporarily" abandoned for a period of a 
year or more and deepened at a later date. If these wells are 
not grouted, they could provide access for surface water to 
run down the side of the casing to the bottom of the hole. 

24. The proposed amendment to 36.21.662 will read as 
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follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at page 36-393.51, 
Administrative Rules of Montana) 

"'36. 21.662 DISINFECTION ( 1) ... 
(3) The contractor shall clean and disinfect the 

drilling eguipment after drilling in an area of known or 
ayspected contamination or areas of iron bacteria problems."' 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

25. Because some water well contractors install both 
water wells and monitoring wells, this rule amendment is 
proposed to prevent the contractor from drilling a monitoring 
well in a questionable environment and moving on to the next 
site, which could be another monitoring well or a water well. 
In either case, ha%ardous materials could be introduced into 
the next well, producing false readings for the monitoring 
well and in the case of the water well the possibility of an 
aquifer contamination. 

26. The proposed amendment of ARM 36.21.670 will read as 
follows: (New matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.54 -
36-393.55, Administrative Rules of Montana) 

"'~.ll. 6 7 0 PERMANENT ABANDONMENT ( 1) 
(2) Abandoned wells must be completely filled with 

concrete or g~ev- other sealing material to within the last a 
~ feet of the surface. Six feet to 3 feet from the surface 
~ill_Q~_Li~n with bentonite. The last 3 feet shall be 
filled in with naturally occurring soils. 

(3) A properly abandoned well will not produce water nor 
serve as a channel for movement of groundwater. 

(current subsections (3) and (4) remain the same, but are 
renumbered. " 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

27. The amendment is proposed to allow the use of 
bentonite pellets and chips, which in some cases may provide a 
more effective method of sealing the well. The change to 
require bentonite from 3 feet to six feet below land surface, 
is to address shrinkage of cement grout when plugging a well. 
The bentonite should fill in any cracks around the cement and 
provide a watertight seal. The proposed addition of 
subsection (3) makes it clear that a properly abandoned well 
must be completely plugged so that it will not produce or 
allow water movement. 

28. The proposed amendment of 36.21.677 will read as 
follows: (new matter underlined, deleted matter interlined) 

"'3 6 . 2 1. 6 7 7 METHOD Of PLACEMENT OF CONCRETE OR CEMENT 
~ (1) Concrete or cement grout used as a sealing 
material in abandonment operations shall be introduced at the 
bottom of the well or required sealing interval and placed 
progressively to ~ Q feet from the top of the well. From 6 
feet to 3 feet bentonite shall be added. The upper 3 feet 
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shall be restored to its natural state. All such sealing 
materials shall be placed by the use of a grout pipe, tremie, 
or by dump bailer in order to avoid segregation or dilution of 
the sealing materials.· 

Auth: 37-43-202 (3), MCA; Imp: 37-43-202 (3), MCA 

29. The amendment is proposed to correspond to the 
proposed changes in 36.21.670, which provides for the addition 
of bentonite to allow for shrinkage of the cement or concrete 
and to fill in any possible gaps around the cement or 
concrete. 

30. The proposed amendment of ARM 36.21.701 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 36-393.71, 
Administrative Rules of Montana) 

".J.hll, 701 VERIFICATION OF EXPERIENCE ( 1) SeeHeR-H 7 
eHa~tie~-5~8.,.-bawe-eE-198+.,.-~Eevided-EeE-iRit!al-lieeRs~Ee-ae-a 
$SR!tie~!Rg-we*l-eaR8tiE~Bti9ET--PEiB£-tie-May-al 7-l988 7 
vyerification of one year of experience iR-tiHe-~aet-4-yeaEe 
shall consist of: 

(a) 
Auth: 37-43-202, MCA Imp: 37-43-202, 305, MCA 

31. The proposed amendment eliminates reference to 
individuals who applied for monitoring well constructor 
licenses prior to May 31, 1988. It is no longer in effect and 
may be misleading to new applicants. 

32. The proposed amendment of 36.21.702 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 36.393.71, 
Administrative Rules of Montana) 

"36.21.702 APPLICATION APPROVAL AND EXAMINATION 
(l) Applications accompanied by proper verification 

and fees will be reviewed at-~eg~±a~ly-seHed~±ed-meetiR§s-eE 
tHe-aea~a-eE-wate~-we±±-eeRtEaete~s and acted upon in a timely 
manner. 
------(2) After approval-ay-tHe-sea£8, applicants may take 
the examinations at the board office in Helena or the 
department of natural resources and conservation water Ei§Rtis 
e~~ea~ resources division field offices in Billings, Bozeman, 
Glasgow, Havre, Kalispell, Lewistown, Miles City, or Missoula. 

( 3) 
Auth: 37-43-202, MCA Imp: 37-43-303, 305, MCA 

33. The amendment is proposed as the Board's program 
specialist approves the majority of applications submitted. 
The Board reviews only those on which there is a question 
regarding verification. 

34. The proposed amendment of 36.21.801 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 36-393.77 -
36-393.81) 
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"36.21.801 DEFINITIONS The following definitions shall 
apply for monitoring well construction: 

(1) "Abandoned well" means a well whose use has been 
permanently discontinued7-e~-wh!eh-ie-iR-eYeR-aie~e~ai~-that 
i~e-eaRtiRYea-"ee-~e£-~Re-~Y~~eee-e~-ffieRi~e~iR§-§~BYRawate~-ie 
iffi~~ae~iea!.--Welle-whieh-have-Re~-aeeR-ffieRi~e~ea-~e~-ffiaEe 
thaR-~hEee-yea~e-ehall-ae-aeeffiea-aaaRaeRea-eRless-w~itteR 
~e~Mise!eR-ie-ea~aiRea-~~eM-the-aea£8-~e-MaiR~a!R-~Re-we!lT-A 
~Fe~eFly-aaaRaeRed-well-w!ll-Re~-~FeaYee-wa~eE-RSE-seEve-as-a 
eRaRRel-~9~-MBVBMBR~-9~-Wa~e~T 

( 2) 
(3) "Aquifer· means any YRaeE§ESliRa-geological e~FeeteFe 

e~-formation which is capable of yielding ~EaRsM!~~!R§ water 
or is capable of recharge ~R-esaale-aMeYR~e. 

( 4) 
(5) "Bentonite" means a highly plastic, highly absorbent 

colloidal clay composed laE§ely primarily of swelling sodium 
montmorillonite7-Mee~!R§-AP±-aeR~eR!~e-e~eei~iea~~eRs-fAPJ 
s~ee!~iea~ieR-±3'---6ee~ieR-4t. · 

( 6) 
( 20) "SEEOlolt Sealing material" means an impervious or low 

permeable inorganic material used for the purpose of 
preventing interaquifer contamination and/or surface water 
infiltration. The term includes: 

(a) 
( 21) "S~En•ti.Rfj Sealing" means the operation by which 

fJEBH~ seal material is placed in the borehole. 
(22) ... 
Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

35. The proposed amendments will provide conformity 
between definitions shown in the water well construction 
standards section and those in the monitoring well 
construction standards to avoid confusion between the two. 
''Sealing material" is again changed to allow the use of 
bentonite pellets or chips. (See paragraph 5.) The amendment 
of the abandonment definition eliminates a portion of the 
definition and moves the last two sentences to ARM 36.21.810. 

36. The proposed amendment of 36.21.806 will read as 
follows: (new matter underlined, deleted matter interlined) 
(Full text of the rule is located at pages 36-393.82 and 36-
393.83, Administrative Rules of Montana) 

"36.21.806 INSTALLATION OF SEALS (1) In installing and 
developing a monitoring well, care shall be taken to preserve 
the natural barriers to ground-water movement between 
aquifers. All fJF&Y~iRg sealing shall be performed by adding 
the mixture from the bottom of the space to be fJFBH~ea sealed 
toward the surface in one continuous operation, except for 
driven wells. 

(2) The minimum sealing material gEese thickness shall 
be one and one-half inches around the outside of the casing on 
all sides, except for driven wells. 

(3) 
Auth. 37-43-202, MCA Imp: 37-43-202, MCA 
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37. The proposed change will allow the use of bentonite 
pellets or chips. (See paragraph 5.) 

38. The proposed amendment of 36.21.810 will read as 
follows: (new matter underlined, deleted matter interlined. 
(full text of the rule is located at page 36-393.85, 
Administrative Rules of Montana) 

"36.21.810 ABANDONMENT (1) Wells which have not been 
monitored for more than three years shall be deemed abandoned 
unless written permission is obtained from the board to 
maintain the well. 

t±t-ill Monitoring wells, that have outlived their 
useful purpose shall be abandoned by one of the following 
methods: 

(a) If the casing and screen are left in place, the 
casing and screen shall be gFeH~ea sealed from the bottom up 
using a pump and hose or tremie pipe to conduct the gFeH~ 
sealing material to the bottom of the well or by filling the 
casing and screen with bentonite pellets or chips. Metal 
casings shall be cut off three feet below the ground surface 
and the last three feet backfilled with naturally occurring 
soils; 

(i) It is recommended that in all cases where possible 
the casing be pulled. 

(b) If the casing and/or screen are removed, the hole 
shall be filled with gFeH~ sealing material. eF concrete~ 
bentonite pellets or chips from the bottom up, as the casing 
and/or screen is removed. From six feet to three feet from 
the surface. bentonite shall be added to the well. The last 
three feet shall be filled with naturally occurring soils. 

(c) The gEeH~ sealing material shall be bentonite 
pellets or chips. bentonite clay grout, neat cement grout, or 
concrete. They may contain nonbiodegradeable fluidizing 
admixtures, provided they will not contaminate the ground 
water. SEeHts Sealing material which settle shall be topped 
to provide a continuous column of grout to within three feet 
of the surface; or 

(d) other methods for abandonment with prior board 
approval. 

t~t l1l For flowing wells, the abandonment procedures 
outlined in ARM 36.21.671 shall apply. 

(4) A properly abandoned well will not produce water nor 
serve as a channel for movement of water." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

39. Again, the proposed amendment will allow the use of 
bentonite pellets or chips, which in some cases will provide a 
better seal than cement or bentonite slurry. The addition of 
(l)(a)(i) which refers to the casing being pulled whenever 
possible, is because the well plugging will be more effective 
with the casing out of the hole, although in some instances, 
it may be impossible to pull the casing. The change in the 
material to be used at the top 6 feet of the hole allows the 
use of bentonite from 6 to 3 feet below ground surface. This 
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will take into account shrinkage of the cement in those 
instances when it is used. New subsections (1) and (4) are 
the two sentences which were moved from the definition rule 
36.21.801. These two sentences refer to types of wells that 
require abandonment, rather than definitions. 

40. The proposed new rules under sub-chapter 6 will read 
as follows: 

"I. CASING DEPTH (1) All wells shall be completely 
cased to the bottom of the usable drill hole and sealed in 
accordance with ARM 36.21.654 through 36.21.660, whichever is 
applicable. ·· 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

"II TYPES OF WELLS REQUIRING ABANDONMENT ( 1) Wells 
requiring permanent abandonment include, but are not limited 
to those: 

(a) whose use has been permanently discontinued, or 
(b) which is in such disrepair that its continued use 

for the purpose of obtaining groundwater is impractical or may 
be a health hazard, or 

(c) whose existence allows intermixing of waters which 
have different temperature, quality, or hydrostatic pressure, 
which contributes to significant degradation and loss of the 
water source, or 

(d) a well in the process of being drilled which is 
rendered unusable because of driller error and for which 
drilling must be discontinued. 

(i) The responsibility for abandoning this type of well 
belongs to the contractor or driller drilling the well." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

The proposed new rule under Sub-chapter 7 will read as 
follows: 

"III. VERIFICATION OF EQUIVALENT EDUCATION AND 
EXPERIENCE (1) Equivalent education pursuant to section 37-
43-305 (4) (f), MCA, shall be: 

(a) college course work or equivalent professional 
education classes equal to or exceeding 9 semester credits at 
an accredited college or university, directly pertaining to 
groundwater or well installation technology and 6 months 
experience. 

(b) other combinations of education and experience, as 
approved on a case by case basis." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

41. The proposed adoption of Rule I is to prevent a pump 
from being installed in a uncased hole. Occasionally, a 
contractor will drill open hole and install a pump in the open 
hole area, The formation can cave around the pump, locking it 
in the well. 

The addition of Rule II defines what types of water wells 
must be abandoned. Parts of the proposed rule were contained 
in the definition section of the rules. Because those 
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portions actually related to what type of well should be 
abandoned, it was felt it would be clearer to adopt a new rule 
which spelled out clearly what type of wells must be 
abandoned. Subsections (4) and (4)(a) have been included to 
clarify that when a well must be abandoned because of driller 
error, for example a crooked hole in which a pump cannot be 
placed, it must be properly abandoned and the responsibility 
for abandonment rests with the contractor hired to do the 
drilling. 

The addition of Rule III spells out what is meant by 
equivalent education and experience for monitoring well 
applicants. Because 37-43-305 (4)(f), MCA, does allow for 
licensure based on equivalent education and experience, 
outlining specific requirements will assist an applicant who 
may not have the experience required, but who does have what 
may be considered equivalent education and experience. 

42. Interested parties may present their data, views, 
and arguments concerning the proposed adoption in writing to 
the Board of Water Well Contractors, 1520 East Sixth Avenue, 
Helena, Montana 59620, no later than March 28, 1991. 

43. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with 
written comments he has to the Board of Water Well 
Contractors, 1520 East Sixth Avenue, Helena, Montana 59620 no 
later than March 29, 1991. 

44. If the board receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature; from a governmental agency or subdivision; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

BY: W~ t· ~ •io 
BOARDIOi'WATtR WELL CONTRA RS 
WESLEY LINDSAY, CHAIRMAN 

Certified to the Secretary of State, February 19, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.19. 401 relating to ) 
low income property tax I 
reduction I 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.19. 401 relating to 
low income property tax 
reduction 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On April 26, 1991, the Department of Revenue proposes 
to amend ARM 42.19.401 relating to low income property tax 
reduction. 

2, The rule as proposed to be amended provides as follows: 

42.19.401 LOW INCOME PROPERTY TAX REDUCTION (1) through 
(4) rema1n the same. 

(5) Business income is that income reported as net profit 
or loss on schedule c ~. or schedule F, liiie H!, of the 
federal income tax return, ot the income tepot led 011 ~tate 
income tax Ietuzu fotm Ch'P liae 11, 01 the income tepor ted 011 
fedezal cotpotation tax tl!latil fotm 1128 lillt! 11, whichever is 
g-N!1!1"t-M". 

3. The department's authority to amend this rule is found 
at 15-1-201, MCA and implements 15-6-134 and 15-6-151 MCA. 

4. ARM 42.19.401 is proposed to be amended to allow net 
business income to be used instead of gross business income in 
determining qualifications for Class 4 low income property tax 
reduction. This change should allow more taxpayers to qualify 
for the reduction. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than March 29, 1991. 

6. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
requeet for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than March 29, 1991. 
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7. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

'9ENIS ADAMS, Dlrector 
Department of Revenue 

Certified to Secretary of State February 19, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.20.423; 42.20.426; ) 
42.20.429; 42.20.438; 42.20.450;) 
42.20.453; 42.20.468; and REPEAL) 
of ARM 42.20.426; and ADOPTION ) 
of Rules I and II for Property ) 
Tax - Sales Assessment Ratio ) 
Study. ) 

) 

l 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.20.423; 42.20.426; 
42.20.429; 42.20.438; 
42.20.450; 42.20.453; 
42.20.468; and REPEAL of ARM 
42,20.426; and PROPOSED 
ADOPTION OF Rules I and II 
for Property Tax - Sales 
Assessment Ratio Study. 

1. On the dates and at the times listed below the 
department will conduct public hearings to consider the repeal, 
amendments and adoption of rules for property tax sales 
assessment ratio study: 

Great Falls, Montana, at the Paris Gibson Middle School 
Cafeteria, 2400 Central Avenue, at 7:00 p.m., on Wednesday, 
March 20, 1991; 

Missoula, Montana, at the City Hall Council Chambers, 435 
Ryman, at 3:00p.m., on Thursday, March 21, 1991; 

Bozeman, Montana, at the Community Room, 3rd Floor, 311 
West Main, at 7:00p.m., on Friday, March 22, 1991; 

Kalispell, Montana, at the Winchester Room, Outlaw Inn, at 
7:00p.m., on Monday, March 25, 1991; · 

Butte, Montana, at the Convention Center, Copper King Inn, 
at 7:00p.m., on Tuesday, March 26, 1991; and 

Helena, Montana, at the SRS Auditorium, 111 Sanders Street, 
at 1:00 p.m., on Wednesday, March 27, 1991. 

2. The proposed amendments are as follows: 

42.20.423 DATA USED TO ESTIMATE SALES ASSESSMENT RATIOS 
(1) For purposes of conducting the sales assessment ratio 

studies for commercial properties required under 15-7-111 MCA, 
the department will use valid, arm's length sales recorded 
during the three years preceding the tax year for which the 
results are to apply. For residential properties, the 
department will use valid, arm's length sales from the preceding 
12 month period of November to November except if there are 
insufficient sales. In cases of insufficient sales, the 
department will use the following: 

(a) Twelve months sales, if the results for the 12 month 
period are less than 5 percentage points different than the 
results for the 3 year period as calculated iu ARM 42.26.426; or 

(b) Three years sales using the procedure described in ARM 
42.20.426, if the results for the 12 month period are greater 
than 5 percentage points different than the results for the 3 
year period as calculatl!d in 1\:il:Jol 42.26.426. 

·c:t) -sa'les or properties with sales assessment ratios or 
less than 50\ or greater than 200\; or which have undergone 
reconstruction, have been remodeled or are newly constructed 
during the period between the appraisal and sales dates are not 
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considered to be valid sales for purposes of estimating the 
sales assessment ratios. (AUTH: 15-1-201, MCA; IMP: 15-7-111, 
MCA.) 
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nearest 1/10 of 1% and an adjustment multiplier of 1.01 or 
reater, then the de artment shall com lete another selective 

rea ra1sal of res1 ent1al ro ert 1n the area. The 
reappra1sal shall be per ormed us1ng the same criteria prov1ded 
in ( 2) (a). 

ill When selective reappraisal is implemented within an 
area, there will be no sales assessment adjustments made to 
residential property values within that area for that tax year. 

ill When a stratified sales assessment rat1o study 
conducted under 15 7 111(4) MCA, establishes an assessment level 
of greater than 105% for commercial property, the department 
shall independently adjust commercial property values in those 
identified sales assessment areas to 105%. If an assessment 
level of less than 95% 1s established, the department shall 
ad~ust commercial property values to the 95% level. No 
adJustment will be made in those areas where an assessment level 
is between 105% and 95%. 

tTt i!l The department shall make percentage adjustments 
rounded to the nearest whole number to coincide with the 
estimated assessment level from the following table: the tables 
remain the same. (AUTH: 15-1-201, MCA; IMP: 15-7-111, MCA.) 

42.20.438 DESIGNATED AREAS- RESIDENTIAL For purposes of 
conduct1ng the sales assessment rat1o study and applying any 
subsequent percentage adjustments as required by 15-7-111, MCA, 
the sales assessment areas for residential property are: 

(1) through (8) remain the same. 
(9) Area 3.0: 
(a) Rural North Gallatin County - the exterior borders of 

Gallatin County except the areas described in 3.1, 3.2~ and 3.3~ 
and 3.4. 

("TO) Area 3.1: 
(a) remains the same. 
(b) Bozeman Fringe and Canyon Area 

Description. 
Area General 

(i) Beginning at the northeast corner of Township l North, 
Range 7 East, proceed in a westerly direction along section line 
to the northeast corner of Township l North, Range 6 East, then 
south along section to Base line, then along baseline to the 
northwest corner of Range 5 East, then south 6 miles to the 
southwest corner of Township 1 South, proceed west 1 mile to 
Jackrabbit Lane, then south 3 miles, then east 1 mile, then 
proceed south to the southwest corner of Township 3 South, Range 
5 East, then west to the Madison County/Gallatin County line, 
then south along line to Idaho Border, then east along Idaho 
Border to Yellowstone Park Boundary, then north along county 
line to northeast corner of Township 3 South, Range 6 East, then 
east to Park County line, then north along Park County/Gallatin 
County line to point of beginning, but excluding Area 3.3 and 
3.4 area. 
~ (11) 

( 13) 

lli 
4-2/28/91 

and (12) remain the same. 
Area 3.4: 
B1g Sk¥ Area - Area Legal 
Townsh1p 6 South, Range 3 

Description. 
East 
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J.!l All sections and portions of sections located in 
Gallat1n county. 

@All of sections 19, 29, and 30, Township 6 South, 
Range 3 East located in Madison County. 
~ Area 3.4 Area General Description. 
1!1 Beginn1ng at the northeast corner of Township 6 South, 

Ran~e 3 East, then west 4 m1les to the county 11ne, then south 
4 m1les, then west l mile, then north 1 mile, then west l mile, 
then south 2 m1les, then east 2 miles, then south 1 m1le, then 
east 4 m1les, then north to the po1nt of beg1nning. 

t±3T ll!l Area 4.0: 
(a) remains the same. 
f+*t ~Area 5.0: 
(a) rema1ns the same. 
t±7t (16) Area 5.1: 
(a) ana-{b) remain the same. 
t1U7 l!lL Area 6.0: 
(a) rema1ns the same. 
tTTt ~Area 7.0: 
(a) Northwest Madison County - All of Madison County 

except for the area described in 7.1 and 3.4. 
treT ~Area 7.1: 
(a) Mad1son County Southeast - Area Legal Description. 
(i) through (x) remains the same. 
(xi) Township 6 South, Range 3 East. 
(A) All of sections 5, 6, 7, 8, 17, 18, ~ 20, 29, 30, 31 

and 32. 
(xii) through (lix) remain the same. 
(b) Madison County Southeast - Area General Description. 
(i) Beginning at the intersection between the Township 3 

South and Township 4 South line and the eastern border of 
Madison county, then west to the intersection of that township 
line with the Range 2 West and Range 3 west line, then south to 
a point where the Range 2 West and Range 3 West line intersects 
Township 5 South and Township 6 South township line, then east 
to a point mid-way on Township 6 South, Range 2 West, then south 
through that township, then west to the southwest corner of said 
township, then south along the western line of Township 7 South, 
Range 2 West, then west to the southwest corner of Township 7 
South, Range 3 West, then south to the southwest corner of 
Township 9 South, Range 3 West, then west to the western border 
of Madison County, then cant inuing south and in a counter­
clockwise direction, along the Madison County border to the 
point of beginning. Excepting therefrom, section 19, 29 and 30 
of Township 6 South, Range 3 East also known as The Big Sky 
Area. 
--TH-t .i...£ll Area 8.0: 

(a) rema1ns the same. 
tr&t 1111 Area 8.1: 
(a) ana~b) remain the same. 
trrt ~Area 8.2: 
(a) and (b) remain the same. 
tTTt ~Area 8,3: 
(a) and (b) remain the same. 
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(a) a~b) remain the same. 
tr5T ~Area 10,0: 
(a) rema1ns the same. 
~~Area 11.0: 
(a) rema1ns the same. 
~ ~ Area 11.1: 
(a) and (b) remain the same. 
tr&t ~Area 11.2: 
(a) and (b) remain the same. 
~ 1lQl Area 11.3: 
(a) and (b) remain the same. 
~ (31) Area 11.4: 
(a) a~b) remain the same. 
~ l1ll Area 11.5: 
(a) a~b) remain the same. 
~ (33) Area 11.6: 
(a) a~b) remain the same. 
~ (34) Area 12,0: 
(a) a~b) remain the same. 
~ ~ Area 13.0: 
(a) rema1ns the same. 
~ L3§J Area 13.1: 
(a) ana-{b) remain the same. 
i~ llll Area 13.2: 
(a) a~b) remain the same. 
~ ~ Area 14.0: 
(a) through (h) remain the same. 
~ 1121 Area 15.0: 
(a) through (g) remain the same. 
~ l!Ql Area 16.T ~: 
(a) through (d) rema1n the same. 
f*&t (41) Area 17.0: 
(a) ana-{b) remain the same. 
~ ~ Area 18.0: 
(a) through (e) remain the same. 
t*Tt i!ll Area 19.0: 
(a) through (f) remain the same. 
~ 1!!1 Area 19.1: 
(a) and (b) remain the same. 
~~Area 20: 
(a) through (h) remain the same. 
t45t ~ Area 20,1: 
(a) and (b) remain the same. 
~~Area 21: 
(a) rema1ns the same. 
f+7t ~ Area 22: 
(a) rema1ns the same. (AUTH: 15-1-201, MCA; IMP: 15-7-111, 

MCA.) 

42,20, 450 DIVISION OF PROPERTY INTO STRATUM ( 1) For 
purposes of conducting sales assessment ratio studies, the term 
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"stratum" is defined to be: 
(a) all residential land and improvements including 

noncommercial condominiums, and all agricultural 1 acre 
homesites and improvements within a designated area; and 

(b) all corrunercial land and improvements including 
commercial condominiums within a designated area. 

(2 For the ur oses of conductio sales assessment ratio 
studies, the term "corrunerc1al condom1n1um" means any con om1n1um 
used for commercial purposes not including time share or other 
condominiums used for residential purposes. (AUTH: 15-1 201, 
MCA; IMP: 15 7-111, MCA.) 

42.20. 453 TREATMENT OF CERTAIN PROPERTIES ( 1) For the 
purposes of conducting the sales assessment ratio study and 
applying any subsequent percentage adjustments as required by 
15-7-111, MCA, t~sid~utial noncommercial condominiums are 
considered residential propert1es. 

(2) For the purposes of conducting the sales assessment 
ratio study and applying any subsequent percentage adjustments 
as required by 15-7-111, MCA, duplexes, apartment houses, and 
other multi-family structures and corrunercial condominiums-will 
be treated as corrunercial propert1es. 

( 3) Pot the patpos~s of applyiug auy p~reentage 
adjastrneuts as a resalt of the sales assessment ratio stady 
tequized by 15 7 111, !IC:A, petsoual propetty liiobile honres (tax 
class H) 14ill be cousideted as resideutial ptoptc ties. Sales 
of personal property mobile homes will be excluded from the 
sales assessment ratio study. Por the can~ut tax yeat, 
pet soual ~:=a opez ty mobil~ homes will be adjusted iu a eeoc dance 
with Lh@ results of the pr iot yeat sales assesstnent tatio 
studies. Personal property mobile homes will not receive any 
percentage ad~ustments as a result of the sales assessment ratio 
study require by IS 7-111, MCA. 

(4) For the purposes of conducting the sales assessment 
ratio study and applying any subsequent percentage adjustments 
as required by 15-7-111, MCA•i 
~ all industrial properties are considered commercial 

propert1es7; and 
1.!;U..,.._ --rtie term "commercial condominium" means any 

condom1n1um used for commerc1al ur oses not includin time­
share or other con om1n1ums use for res1dent1al purposes. 
(AUTH: 15-1-201, MCA; IMP: 15-7 111, MCA.) 

42.20. 468 PERCENTAGE ADJUSTMENTS FOR THE ~ 1991 TAX 
YEAR (1) The following table reflects the sales assessment 
rat1os and the adjustment multipliers (percentage adjustments 
converted to decimal form) as calculated in conformance with the 
provisions of 15-7-111 MCA, and :AftM 42.26. 426, for each of the 
areas specified in ARM 42.20.438 Designated Areas -Residential. 

(a) Residential area results for tax year ~ l991: 
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Area Ho. 1 
Area Ho. 2 
Ar4!!a Ho. 2.1 
Area No. 2.2 
Area No. 2.3 
Area Ho. 2.4 
Area No. i.S 
Area No. 2.6 
lnea No. 3 
Area No. 3.1 
Area No. 3.2 
Area Ho. 3.3 
Area l~o. 4 
Area No. 5 
Area lie. 5.1 
Area No. 6 
Atea No. 1 
Azea No. 1.1 
In ea lie. B 
Area No. 6.1 
Area l~o. 6.2 
Area llo. 6.3 
Area No. ~ 

Area llo. 9.1 
Area l~o. 16 
Atea Uo. ll 
Area No. 11.1 
Area Ho. 11. i 
Area llo. 11.3 
Area No. 11.4 
Area Ho. ll.S 
Area No. 11.6 
Azea lio. 12 
It: rea No. l3 
Area llo. 13.1 
Area No. 13.l! 
lt:rea l~o. 14 

At@a l~o. 15 

Ares llo. 16.1 

Area No. 11 
Area No. 18 

Area llo. 19 
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AsS@ s sme t' t 

Carboll Couuty 
Rural Cascade County 
BOWillOWii 6real Palls 
!heat Falls East 
6reat Falls south 
8real Palls Southwest 
6t eat Palls ~lest 
areal Palls Norll•west 
Remaiuder of 6allatin 
Bozemau Ptiuge and eauyon 
West a. East rural 6allalill 
Bozeman 
d'effetson County 

.986l! 

.9136 

.HH 

.1363 
• 8611 
. 8134 
.8938 
.6381 
.929Z 
.8181 
.8918 
.849l! 
.84!H' 

Rural tew:i:s aud Clatk 1.8181 
Urban !!elena 
b:i:uco:l:n County 
l~ot thwest Madison County 
Southeast Madison County 
Rat al llissoula County 
Eastern Utban Missoula 
Ceultal Urban Missoula 
Nest~til Urba11 Missoula 
Remainder of Siher 

Bow COillily 

.9584 
• 9144 
.9538 
.8461 
.')657 
.9526 
. 9694 
.'1519 
.9294 

Blllle Plats and tiestside .8483 
Stillwater County 1.8165 
Rural Yellowstone Couuly 1.8848 
Billings bock wood 1.1818 
8illiugs South S:i:de 1. 2489 
Billings South West Side 1.6855 
B:i:ll:i:ngs West Side 1.8661 
B:i:ll:i:ngs lleights 1. 8!113 
tautel 1.6894 
M:i:netal and Sandets .9538 
RlltZIIl Plathesd County .6115 
Kal:i:spell Area .9265 
Colllmbia Pslls .9199 
Fergus, Bolden Valley, .9785 
Judith 8as:i:u, Musselshell, 
Peltoleum, sweet 6tass, 
Treasute aud Wheatland 

Beallerhesd, Btoadwatl!t, 
Beer todge, ersu:i:te, 
llesgher, Park and Powell 

. 9529 

Bla:i:ue, 6l:ac:i:er, Ph:i:ll:i:ps 1.6256 
aud Rooseuel:t 

B:i:g Hotn and Rosebud • 9113 
Bawsou, Fallon, Powdtr:l:937 
Rillet, R:i:chlaud and 
tti-battr 

Chouteau, rural !!ill, .9891 

Adjustment 
MaltiplieT"a 

l. 86 
1. 65 
l. 36 
l.JZ 
1. 26 
1.89 
1. 81 
1.14 
l. 63 
l.lB 
l.B6 
1.13 
1.13 
1. 66 
l.B8 
1. 88 
1. 66 
1.14 
1. 65 
1. 66 
1. 66 
1. 86 
1. 83 

1.14 
1. 8e 

.91 

.96 

.B6 

.91 

.!I~ 

• !11 
.91 

1.66 
1. 89 
1. 84 
1. 86 
1. 66 

1. ee 

1. 68 

1.64 
.B9 

1. ea 
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Liberty, Pcndera, 'l'etcn 
and 'l'ocle 

Atea Nc. 19.1 8reater HaQre 1.6663 
Atea He. 26 Carter, raral Caster, 1.6639 

Area lie. 26.1 
Area He. 21 
Area Nc. 22 

Daniels, Barfield, llcCone, 
Prairie, Sheridan and 
~ 

Miles City 1.1269 
Lake Ccanty .9678 
Ravalli Coanty • 9131 

1.60 
.99 

.94 
1.60 
1. es 

{b) Comrne!teial area resalts fer tax year 199fl. 

Area Ho. 160 

Area lie. 260 
At ea lie. 366 
Atea Uc. 466 
Area lie. 566 

Area llo. 668 
Area No. 766 
Area No. 888 

Silver Bow, and 

S'a+es 
AS!St!SSih~Ut 

• 9243 
Lewis and Clark Couuties 
Cascade Coauty l.BHB 
·t~llows tone Couo Ly 1. 3543 
Hissoala Couuly .9143 
Beaverhead, Broadwatet, .9525 
Beer Lodge, 8tanite, 
Jefferson, Lake, Lincoln, 
Meagher, Mineral, Park, 
Powell, Ravalli and Sanders 
8allatin and Madisou . 9728 
Flathead Coanty 1. 6639 
All ether COil!ilies 1.1317 

Sales 
AsSeSSriient 
Rat10 

Area No. 1.0 Carbon County .9330 
A~r~e~a~N~o~.~2~.~0~-R~u~r~a~l~C~a~s~c~a~d~e County ~ 
Area No. 2.1 Downtown Great Falls .8002 
Area No. 2.2 Great Falls East ~ 
Area No. 2.3 Great Falls South -:9200 
Area No. 2.4 Great Falls Southw~t -:9221 
Area No. 2.5 Great Falls West .9354 
Area No. 2.6 Great Falls Northwest .9406 
Area No. 3.0 Rema1nder of Gallatin .8903 
Area No. 3.1 Bozeman Fringe and Canyon .9179 
Area No. 3.2 West & East rural Gallatin~ 
A~r ~e~a~N;::o..:·~3,_.'-'3:;--_B;:-;:.o~z~e.;;m;;::a:.:.n,__ • B 8 6 7 
7A-=-r.:::e.=a-.;;N.:::O..:c·_;:;3c.:·-:4~ccB:-:l:..;9hc'=S'-"k,_..yc_:A:_:rc.;e;.=a ~ 
Area No. 4.0 Jefferson County 1.1168 
Area No. 5.0 Rural Lewis and Clark ~ 
~A~r~e~a~N~o~·~5~·~1--~U~r~b~a:.:.n~H~e~l~e~n:.:.a~- .9138 
vA-=-r~e'-=a'--<'N;.::o..:•-;;6;-:•...;0;--<L;-:1;..:.n;,_;c'-To:..:l:..:n.:..,.;C:..:o::.;u:;.:n~t;;+~ 1. 0 1 7 3 
Area No. 7.0 Northwest Mad1son County .9940 
Area No. 7.1 Southeast Madison County 1.0637 

t\1\R Notice No. 42-2-479 

Ad jus tn1en t 

l. !l3 

1. !l6 
.79 

l.flB 
1. eo 

1. eo 
1. ea 

.93 

Adjustment 
Multipliers 
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Area No. 8.0 Rural Missoula County 
Area No. 8.1 Eastern Urban Missoula 
Area No, 8.2 Central Urban M1ssoula 
Area No. 8.3 Western Urban M1ssoula 
Area No. 9.0 Remainder of Silver 

Bow County 
Area No. 9.1 Butte Flats and Westside .9414 
Area No. 10.0 St1llwater County .9561 
Area No. 11.0 Rural Yellowstone County 1.0147 
Area No. 11.1 Billings Lockwood 1.0130 
Area No. 11.2 Billings South Side .9598 
Area No. 11.3 Billings South West Side -:9916 
Area No. 11.4 Bill1nqs West Side 1.0167 
Area No. 11.5 Billings Heights 1.0094 
Area No. 11.6 Laurel 1.0351 
A~r7e~a-f.N2o~.~1~2~.~0-iM~1~n~e~r~aTl and Sanders ~ 
Area No. 13.0 Rural Flathead County ~ 
~A~r.:::_e;a-f,N2o~·~l~3~·~1,..-;;K;.:::a~lc:i:.:;s'f:p~e~lc;:l:.,.:,A:.;r_,ec;a . 8 8 91 
Area No. 13.2 Columbia Falls ;9118 
~A~r~e~a-r.N~o~.~1~4~.~0~F~e~r~g~u~s~.~G~o~l~d~e~n Valley, 1.0151 

Judith Basin, Musselshell, 
Petroleum, Sweet Grass, 

Area No. 15.0 

Area No. 16.0 

Area No. 17.0 
Area No. 18.0 

Area No. 19.0 

Treasure and Wheatland 
Beaverhead, Broadwater, 

Deer Lodge, Granite, 
Meagher, Park and Powell 

Blaine, Glacier, Phillips 1.0476 
and Roosevelt 

B1g Horn and Rosebud 
Dawson, Fallon, Powder 
R1ver, R1chland and 
W1baux 

Chouteau, rural Hill, 
Liberty, Pondera, Teton 
and Toole 

1.0164 
1.0665 

.9807 

Area No. 19.1 Greater Havre .9677 
"'A~r"'e""a'--7.N;-::o'"'.---;;2:-;;0,..:.c.;;O,__,C;-:a--=r:..:;t:..:e:..:r:..:,;.....;.r;.::u:..:rc..:a'-"l Cu s t e r , 1 . 0 8 0 4 

Area No. 20.1 
Area No. 21. o 
Area No, 22.0 

Daniels, Garfield, McCone-,----­
Prairie, Sheridan and 
ya1ley 

Mlles City 
Lake County 
Ravalli County 

1.0852 
---:9T5li 

.9694 

1. 00 

l. 00 

1.00 
0.99 

1.00 
0.98 

0.97 
1:04 
1.00 

(b) Commercial area results for tax year 1991: 

Area No. 100 

Area No. 200 
Area No. 300 

4-2/28/91 

Sales 
Assessment 
Rat1o 

Silver Bow, and .9717 
Lewis and Clark Counties 
Cascade County 1.0508 
Yellowstone County 1.0152 

Adjustment 
Multipliers 

1.00 

1.00 
1. 00 
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Missoula County .9546 
Beaverhead, Broadwater, .9471 
Deer Lodge, Gran1te, 
Jefferson, Lake, Lincoln, 
Meagher, M1neral, Park, 
Powell, Ravalli and Sanders 

Area No. 600 Gallatin and Madison .9502 
Area No. 700 Flathead County 1.0190 
Area No. 800 All other counties ~ 
(AUTH: 15 1 201, MCA; IMP: 15-7 111, MCA.) 

1. 00 
l. 01 

1.00 
1.00 
0. 97 

3. The rule to be repealed, ARM 
at page 42-2076 of the ARM. (AUTH: 

42.20.426 can be reviewed 
Sec. 15-1-201, MCA; IMP: 

1 5-7- 111 , MCA . ) --
4. The new rules proposed to be adopted are as follows: 

RULE I CONSIDERATION OF SALES PRICE AS AN INDICATION OF 
MARKET VALUE ( 1) When cons1denng any obJeCtl.On to the 
appra1sal of property adjusted by the sales assessment ratio 
study, the department may consider the actual selling price of 
the property as evidence of the market value of the property. 
For the actual selling price to be considered in lieu of the 
sales ratio adjusted value, a taxpayer or his/her agent must 
meet the following requirements: 

(a) Must make application on a property adjustment form 
(AB-26) to the department of revenue, property assessment 
division, appraisal office, located in the county where the 
property is situated: 

(b) In order to be considered, the property adjustment 
form (AB-26) must be filed by April l of the current tax year or 
15 days after receipt of a valuation notice, whichever is later. 
For tax year 1991 only, the application deadline will be May 6 
or within 15 days after receipt of a valuation notice, whichever 
is later; 

(c) The sale must have taken place no later than 12 months 
prior to November l of the immediately preceding tax year and 
prior to April 1 of the current tax year or 15 days after 
receipt of a valuation notice for the current tax year, 
whichever is later: 

(d) The sale must be substantiated by an accurately 
completed and filed realty transfer certificate: 

(e) Must complete and sign a sales verification form 
including sales price; 

(f) Must provide a signed affidavit completed by at least 
one party or person who is not a participating party (buyer or 
seller) in the transaction that identifies the conditions, terms 
and sales price of the property; 

(g) Must provide an executed buy/sell agreement as 
supporting documentation: 

(h) Must provide a minimum of three comparable sales of 
similar property to support the market value under 
consideration: and 

(i) The actual selling price must be trended to the value 
that is consistent with the base year adopted by the department 
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in its administrative rules, Title 42, Chapter lB. 
(2) For the actual selling price to be considered in lieu 

of the sales ratio adjusted value, the department of revenue 
must: 

(a) Analyze and maintain the information and requirements 
in (1), (a) through (i), as a part of the file supporting the 
value placed on the property for tax purposes; 

(b) Verify the subject sale as a valid arms length 
transaction as defined in ARM 42.20.435 and as further defined 
in 15-B-lll (2)(a), MCA: 

(c) verify the comparable sales as valid arms length 
transaction as defined in ARM 42.20.435 and as further defined 
in 15-8-111 (2)(a), MCA; 

(d) Conduct physical on site reviews of the subject 
property; and 

(e) Conduct physical on site reviews of the comparable 
properties being used to support the sale value of the subject 
property. 

( 3) After making a determination regarding use of the 
actual selling price as market value for tax purposes, the 
department of revenue must return the form (AB-26) to the 
taxpayer stating clearly the reasons for accepting or rejecting 
the application. 

(a) If the application is accepted, the actual selling 
price shall become the current year valuation for assessment and 
taxation purposes. The department must trend the actual selling 
price to base year values using the inverse of each year's sales 
assessment ratio percentage adjustments. Subsequent years' 
sales assessment ratio percentage adjustments shall be applied 
against the current value determined by the department. 

(4) When a tax appeal board decision indicates that the 
actual selling price is market value for the property under 
appeal and the department files no further appeal within the 
time prescribed by law, the actual selling price shall become 
the current year valuation for assessment and taxation purposes. 
The department shall trend the actual selling price to base year 
values using the inverse of each year's sales assessment ratio 
percentage adjustments. The result will be a new base year 
value. Subsequent years' sales assessment percentage 
adjustments shall be applied against the current year value 
determined by the tax appeal board. (AUTH: 15-l-201, MCA; IMP: 
15-7-111 and 15-8-111, MCA.) --

RULE II CONSIDERATION OF INDEPENDENT APPRAISALS AS AN 
INDICATION OF MARKET VALUE (1) When cons1der1ng any object1on 
to the appraisal of property adjusted by the sales assessment 
ratio study, the department may consider independent appraisals 
of the property as evidence of the market value of the property. 
For an independent appraisal to be considered in lieu of the 
sales ratio adjusted value, the taxpayer or his/her agent must 
meet the following requirements: 

(a) Prior to July 1, 1993, must submit a signed original 
long form narrative appraisal, performed by a licensed appraiser 
if a state licensing program is in effect, or an appraiser who 
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has been certified by a nationally recognized appraisal society 
or institute if a state licensing program is not in effect, to 
the department of revenue, property assessment division, 
appraisal office, located in the county where the property is 
situated; 

(b) After July 1, 1993, must submit a signed, original 
long-form narrative appraisal, performed by a licensed appraiser 
after a state licensing program is in effect, to the department 
of revenue, property assessment division, appraisal office, 
located in the county where the property is located; 

(c) The appraisal required in (a) or (b) must have been 
completed no later than 12 months prior to November 1 of the 
immediately preceding tax year and prior to April 1 of the 
current tax year or 15 days after receipt of a valuation notice 
for the current tax year, whichever is later; 

(d) Must submit a property adjustment form (AB-26) to the 
department of revenue, property assessment division, appraisal 
office, located in the county where the property is situated; 
and 

(e) In order to be considered, must file the property 
adjustment form (AB-26) and the original long form narrative 
appraisal by April 1 of the current tax year or within 15 days 
after receipt of a valuation notice whichever is later. For tax 
year 1991 only, the application deadline will be May 4 or within 
15 days of receipt of a valuation notice, whichever is later. 

(2) For the independent appraisal to be considered in lieu 
of the sales ratio adjusted value, the department of revenue 
must: 

(a) Maintain the information and requirements in (1) (a) 
through (e), as a part of the file supporting the value placed 
on the property for tax purposes; 

(b) Conduct on site reviews of the subject property 
verifying the property characteristics of the subject property; 

(c) Verify the comparable sales used in the independent 
appraisal as valid arms length transactions as defined in ARM 
42.20.435 and as further defined in 15-8-111 (2)(a), MCA; and 

(d) Conduct on site reviews of the comparable properties 
being used to support the value of the subject property in the 
appraisal. 

( 3) After making a determination regarding use of the 
independent appraisal value as market value for tax purposes, 
the department of revenue must return the form (AB-26) to the 
taxpayer stating clearly the reasons for accepting or rejecting 
the application. 

(a) If the application is accepted, the independent 
appraisal value shall become the current year valuation for 
assessment and taxation purposes. The department must trend the 
independent appraisal value to base year values using the 
inverse of each year's sales assessment ratio percentage 
adjustments. Subsequent years' sales assessment ratio 
percentage adjustments shall be applied against the current 
value determined by the department. 

(4) When a tax appeal board decision indicates that the 
independent appraisal value is market value for the property 
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under appeal and the department files no further appeal within 
the time prescribed by law, the independent appraisal value 
shall become the current year valuation for assessment and 
taxation purposes, The department shall trend the independent 
appraisal value to base year values using the inverse of each 
year's sales assessment ratio percentage adjustments. The 
result will be a new base year value. Subsequent years' sales 
assessment percentage adjustments shall be applied against the 
current year value determined by the tax appeal board. (AUTH: 
15-1-201, MCA; IMP: 15-7-111 and 15-8-111, MCA.) 

5. The amendments are meant to implement the provisions 
of the department sponsored bill HB 703. The amendments apply 
different procedures for residential and commercial property. 
They require selective reappraisal under certain conditions. If 
all conditions are not met, there is no selective reappraisal 
and the appropriate percentage adjustment is applied against the 
properties. 

The amendments to ARM 42.20. 438 reflect the geographic 
boundaries of the sales assessment ratio areas in Gallatin 
County and Madison County. In Gallatin County the Big Sky area 
is removed from area 3.1. In Madison County the Big Sky area 
would now become a part of the Big Sky area in Gallatin County. 

The amendments to ARM 42,20.450 reflects residential 
condominiums included with residential land and improvements for 
purposes of conducting sales assessment ratio studies. 

Amendments to ARM 42.20.453 cover the sales of personal 
property mobile homes which are excluded from the sales 
assessment ratio studies. Personal property mobiles homes will 
also not receive any percentage adjustment as a result of the 
ratio studies. 

Changes to ARM 42.20.468 reflect the new areas and provide 
space for the final sales assessment ratios and adjustment 
multipliers. 

6, ARM 42.20.426 is proposed to be repealed because 
imposing the 3-year time adjustment imparts an artificially 
imposed bias in the time trend when previous sales assessment 
adjustments have been used to adjust appraisal values in one of 
the years. 

7. The proposed new rules identify the general methodology 
the department will employ. Rule I provides a process whereby 
a taxpayer may request that an actual selling price be used as 
the current year market value for tax purposes. It requires the 
taxpayer to provide certain information within a specified 
deadline. It provides a mechanism for trending the actual 
selling price to the base year value if the actual selling price 
is accepted. It also specifies that subsequent years' 
percentage adjustments will be applied against that current 
value. Appeal board decisions that result in the acceptance of 
the actual selling price as the market value for the property 
under appeal are required to meet those same trending and 
subsequent year adjustment provisions. 
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Rule II provides a process whereby a taxpayer may request 
that an independent appraisal value be used as the current year 
market value for tax purposes. It requires the taxpayer to 
provide a narrative appraisal that was completed by a licensed 
appraiser if a state licensing program exists or an appraiser 
certified by a nationally recognized appraisal society or 
institute if there is no state licensing program. It requires 
the taxpayer to provide the required information by a specified 
deadline. It provides a mechanism for trending the independent 
appraisal value to the base year value if the independent 
appraisal value is accepted. It also specifies that subsequent 
years' percentage adjustments will be applied against that 
current value. Appeal board decisions that result in the 
acceptance of the independent appraisal value as the market 
value for the property under appeal are required to meet those 
same trending and subsequent year adjustment provisions. 

8. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than April 12, 1991. 
9. Cleo Anderson, Paralegal, Department of Revenue, Office 

of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State February 19, 1991. 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules pertaining to 
pricing of noncompetitive 
or volatile lines 

TO: All Interested persons: 

NOTICE OF ADOPTION OF 
ARM 6.6.3201 THROUGH 
ARM 6.6.3206 (RULES I 
THROUGH VI) 

l. On November 29, 1990, the State Auditor and 
Commissioner of Insurance, Department of Insurance (department) 
published a notice of public hearing on the proposed adoption 
of the above~stated rules at page 2067 of the 1990 Montana 
Administrative Register, issue number 22. 

2. Oral comment was taken at the public hearing held on 
December 19, 1990, at 9:00 a.m. in Room 160 of the Mitchell 
Building, 126 North Sanders, Helena, Montana. The hearing, 
which was tape~recorded and transcribed, was attended by seven 
persons. Four individuals offered oral testimony. The 
department received written comment from the Montana 
Legislative Council's Administrative Code Committee and from 
three persons. The tape of the hearing, a transcript of that 
tape, the written comments received, and the report of the 
hearing officer are on file in the law library of the 
department. 

The comments received generally were in opposition to 
adoption of the proposed rules or in favor of modification to 
the proposed rules. Comments to the proposed rules are 
summarized below . 

. fi~fi . ..J .. Z.Ql. RULE PURPOSE AND SCOPE (1) The purpose of 
these rules is to set forth procedures for the evaluation of 
various lines of insurance to determine whether they are 
noncompetitive or volatile pursuant to Title 33~16~231, et 
seq., MCA. 

(2) These rules apply to all lines of insurance described 
in 33~16~103, MCA, which the commissioner of insurance has 
cause to believe are, or which have been designated as, 
noncompetitive or volatile. Specific rules applying to an 
individual line of insurance designated as noncompetitive or 
volatile, including but not limited to reasonable development 
factors and trend adjustment, may be enacted as necessary. 

COMMEN'I": Comment was received which objected to the 
purpose and scope as stated in Rule I on the basis that the 
proposed rules suspend or modify Montana's competitive rating 
law. The intent of 33~16~231, et seq., MCA, is to enhance the 
insurance commissioner's statutory ability "to determine 
whether rates for such lines are e)(cessive, inadequate, or 
unfairly discriminatory." 

RES!i'QNM: Section 33~16-232, MCA, entitled "Purpose" 
provides, in pertinent part. that "Sections 33~16~231 through 
33~16~236 are intended to ensure that rates for policies 
insuring exposures in Montana are based as much as possible on 
claj.ms re.s.!.!.l.ti_n_g_ from___mc_p_Q~.\I~~i..n......MlLP.ti!_na and that they are 
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not excessive, inadequate, or unfairly discriminatory. It is 
further intended that 33-16-231 through 33-16-236 provide 
authorization and procedures for insurers to combine experien~ 
for a particular policy in this state with experience for 
similar policies elsewhere in Montana or in other states to 
obtain statistics that are sufficiently stable for loss 
projection purposes." (Emphasis added). The rules are 
designed to determine whether or not a line should be declared 
noncompetitive or volatile; gather Montana data both to 
determine if a line should be declared noncompetitive or 
volatile and to evaluate a line that has been so declared; and 
gather information from other states for lines declared to be 
noncompetitive or volatile to identify states for combination 
of experience. If an effective rate is to be withdrawn, the 
procedures in the balance of Title 33, chapter 16, MCA, will 
control. The rule is adopted as proposed. 

AUTH: 33-l-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

§~~~-Q£ RULE II OE~LTIQNS (1) For the purposes of 
these rules, the terms "volatile" and "noncompetitive" shall 
have the meanings provided under 33-16-233, MCA. 

(2) "Cause to believe" mcano a reasonable suspicion that: 
(a) In the case of a noncompetitive line, a reasonable 

degree of competition does not exist and only a small number of 
insurers are willing to transact the line in Montana, based on: 

( i) The monitoring of consumer complaints regarding 
nonavailability of coverage; or 

(ii) The withdrawal of insurers from the Montana 
insurance market. 

(b) In the case of a volatile line, the line has a low 
volume of claims in Montana, as evidenced by: 

(i) The monitoring of consumer complaints regarding 
premium increases; 

(ii) The monitoring of the variability in rates among 
insurers, as evidenced by their rate filings; or 

(iii) The magnitudes of rate increases of insurers 
generally, as evidenced by their rate filings. 

(3) "Commissioner" means the commissioner of insurance. 
( 4) "Line of insurance" or "line" means: a particular 

PQlicy and_all_~icies substantially similar. 
(~111~/~MltMIAJVAY~~~~/lri/~/~~v~vY~/~riri~~l 

g~~~~~~ri~/l~t/t~~~~t~ttlt~~~ttlrifl,~t~~t~tl 
(M¥11Ait~~tllltltt~eldll~01lttldtlint~t~nteltdn~t~t~ll0t 
(t1117M~~IwMltMiltlrietett~ttll0tl~hel~~ 

~tiZZ~lH~ZZll/e~/te~II/MeAI 

CJLMMENI: Comments were received in objection to sections 
(1), (2), and subsections (2)(a), (2)(a)(i) and (2)(a)(ii). 
Comment was presented to the effect that indications of "cause 
to believe" associates unrelated issues and that they do not 
address the issue of availability of coverages within a line of 
insurance. 

RESPONSE: 
determine if 
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availability or some other concern such as pr1c1ng. A larger 
than usual volume of complaints can be an indication that 
availability of a line of coverage is low. The indication 
relates directly to another factor of insurers withdrawing from 
the market, which has a bearing on whether only a small number 
of insurers are willing to transact business in a line of 
insurance in Montana. The subsections are adopted as proposed. 

C:Ql!ll!l!:;~T: Rule 11(2)(b)(i). Rule II(2)(b)(ii), and Rule 
II(2)(b)(iii) were objected to on the basis of no connection to 
volatility. 

R~~~: Consumer complaints can be an indication of the 
volume of claims. Wide variability in rates among insurers of 
the same line can be indicative of substantially different data 
bases of claims experiences, which would be expected when the 
line as a whole has a low volume of claims. The filing of 
substantial changes of rates indicates a relatively small 
database used to set rates, of which claims are a large 
component. The subsections are adopted as proposed. 

CQ!IlMENT: Rule II(4) was objected to on the basis that 
"line of insurance" or "line" was not defined and that the rule 
seems to contemplate a narrow definition. 

f5ISEQNS.!:;: All the language of proposed Rule II(4) (a), 
II(4)(b), and II(4)(c) is deleted in favor of language 
broadening the definition. Insert in 11(4) after the colon: "a 
particular policy and all policies substantially similar." 
AUTH: 33-1-313, 33-16-234, MCA IMP: 33-16-231 through 
33-16-236, MCA 

!L.6. 3203 ... RlJ.I,l;__ll.L_~EYALU_hiJQtl~_Qt_ __ lLJ.,.JR~-"-:: 
t<Qtl~Q!'!E~ti.l:.IVE ( 1) In determining whether a reasonable 
degree of competition exists, the commissioner shall consider 
te1e~~~tl~ld~lw~tK~Ml~l~t~ett~l~lri~IAAYitHe 
zrig~t~~tel~fgtt~tr~tell~l~ett~t~~~tellt~lm~tKet 
t~ri~~ttll~ri~ the practical opportunities available to consumers 
in the market to obtain pricing and other consumer information 
and to compare and obtain insurance from competing insurers. 
Such factors may include, but are not limited to, the following: 

(a) The size and number of insurers actually engaged in 
the market. 

(b) 7Hel~lt~tl~l~~ri~t~lltiAAYttHe 
~~tKet/~1~/~e~etltH~tlp~~liK.~lalt*IAAVA~ 
Hi~Hij¢1 The price variance on premiums offered in the market. 
~- (frJ'Y The availability of consumer information concerning 

the product and sales outlets or other sales mechanisms. 
feY IHel~ldVIi~z~tetg;~~v~¥~~/e~~ZHmet 

lrif~tllllfU~rii 

(t¥1tedrig~~etlt~m~l~t~rgtte~~t~lri~ltHelm~tKetl~eriet~11tt 
(2) In evaluating a line of insurance which the 

commissioner has cause to believe is noncompetitive, he shall 
conduct a survey of each insurer authorized to transact that 
line of insurance in Montana to determine: 

(a) Under what circumstances the insurer would be willing 
to transact that line of insurance; 

(b) Whether those circumstances exist in the Montana 
insurance market; 
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(c) If not, in what respect and to what magnitude the 
current market in Montana for that line of insurance is 
deficient or unsatisfactory; and 

(d) What changes in the Montana insurance market would be 
necessary to make the insurer a viable competitor for that line 
of insurance. 

(3) XMeled~tggzd~er/gM~ll/m~Ke/e~etti~LLDt~l~~ 
~~~I./At~~~~~m~rKe~/LDLI~~At~~~¥¥Re¥¥1/IX0 
~Me//~~/~//The commissioner mav consider the 
circumstances necessary to promote a healthy, competitive 
market, as indicated in part by the insurer's survey responses 
in subsection (2) above/i gMall/~/~v~~~/~r/~~ 
QQ_mmissioner may create or allow the circumstances nec~.s.s_;uy_.J;.Q 
p_r.Qroo_te___g_J!J:ti!..Lthy__competitive mar..MU:. prior to declaring the 
line of business to be noncompetitive. 

(4) The commissioner shall declare the line of business 
to be noncompetitive when etttu~g; MY /ere~~e/ All ledmr!e~z~z~e 
m~tKe~~~~/Y~~IaV/~ngzriegg;~*~'~~~enlllnl~ 
zzgere~z0~~ttiD~4n4Dn/~~~~~0~zggz0rierii~~~Y~Y~I0t 
0lzl10r!0lzg~z~ltm:ni.tD~M.I ~ ~ .M;t ~ A'A:>tl.lt:AYMI /l.1;f)y 
0f /lt!P,JitAM:.e/ AN ~__j..t__.;l.QI&.a rs to the commi s!i.liilleL-..th.il 
Qtll..y: __ iL....Smal.l.__n.l.!I!)J&I.___Q_(_illSJHers are willing to tri!m:-.ilcLtM 
1 i !") e ___ 511_ Jio n.t_<lng___b_a.:; eQ_li£Q..n_...th.e._____t;g;_t.Q..U____Q_Q!l~i._o_e.Le.cl_l.D ___ Ru le 
J~1~11_9ud_!~~~~qf_ibe survey in Rule III(Zl_p~ove. 

(5) A line of insurance shall not be considered 
noncompetitive solely on the basis that there are fewer 
insurers willing to transact that line of insurance than 
another line of insurance which has already been designated 
noncompetitive. 

~MME~r: Comments were received in objection to Rule III 
on the basis that the contemplated economic analysis to 
determine whether or not a line is noncompetitive is incomplete 
and a hearing should be held to receive evidence before a 
declaration is made that a line is noncompetitive. 

RESPONSE: The term "noncompetitive• contemplates a 
determination whether consumers in Montana have a practica 1 
opportunity to "shop around" for policies offered by different 
insurers. Rule III(l) is modified as follows: "relevant 
factors of workable competition pertaining to the insurance 
market structure, market performance, and market conduct, and" 
is deleted. Rules III(l) (b), III(l) (e), and III(l) (f) are 
omitted in their entirety. The remaining subsections are 
renumbered to reflect the changes. In Rule III(3), "The 
commissioner shall make every effort to encourage a healthy, 
competitive market for that line of business. To the extent 
possible," is deleted from Rule III(3). In its place, the 
following language is inserted: "The commissioner may 
consider". The comma following "above• in line 5 of Rule 
III(3) is deleted and a period is inserted. The words "shall 
be created or allowed" in line 6 of subsection III(3) are 
deleted and language is inserted to state that "The 
commissioner may create or allow the circumstances necessary to 
promote a healthy competitive market". "[E)fforts to create a 
competitive market for that line of business have failed or 
when, in the discretionary opinion of the commissioner, a 
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monopolistic or oligopolistic environment e~ists or is 
inevitable for that line of insurance in Montana" at lines two 
through six of Rule III(4) are deleted and the following 
language is inserted: "it appears to the commissioner that 
only a small number of insurers are willing to transact the 
line in Montana based upon the factors considered in Rule 
III(l} and the results of the survey in Rule III(2) above." 
Rule III(S) is adopted as proposed. 

AUTH: 33-l-313, 33-16-234, MCA IMP: 33-16-231 through 
33-16-236, MCA 

~;!04 RULE !'[_EVALUATION OF A LINE - 'I{QLATIL~ (l) 
In evaluating a line of insurance which the commissioner has 
cause to believe is volatile, he shall require that each 
insurer who has issued policies for that line of insurance 
submit information on each Montana claim incurred or reported 
to the insurer in the past five years. Such information shall 
include the insurer's estimate of the incurred cost of the 
claim as of each calendar year-end, since the date the claim 
was reported to the insurer. Such information shall be 
submitted on forms specified by the commissionerL~~Q~~~ 
1).~ ~,;! _J;.t._r_j,_~_.l;_l_y __ ~;;Qnf id_e_nt_i_<tL . .l!.I'!O not ava i la_Q_l_e____I;_Q_J:_h~_p_u_b~ ic .___ In 
U.~!,!__Q_L___gW!1Jission o...L_1!l..!;l required information t<;L_j;he 
commilH>ioner, such_ information mu---..!L~bmit.l;~_____i_Q _ _i!_n 
!H!P.!:QPJ:.i.l!..l;.e_r__i! t_i_[lq or adv i_:;Qry organ i zati.o!L....9es iqn~\;~Q __ I:l_y_t he 
!;;_Q_ffil]lll~oner. 

(2) The commissioner, __ QL....ih~QJla_l&d__rati_n.g __ Q!. 
i!..llYi~_ory organization, shall evaluate the insurer's submissions 
to determine whether Montana claim statistics are sufficiently 
stable for ratemaking purposes. In making such determination, 
classical credibility procedures shall be applied, to establish 
a full credibility number of claims, such that there would be an 
!HI% 6.21 probability that ne~t year's total claim costs wi 11 be­
within 18% lQl of the expected amount. 

(3) The commissioner shall declare the line of insurance 
to be volatile if the average number of claims ~xpected tQ~~ 
incurred in the subsegu~ calenda!,".~does not equal or 
exceed the full credibility number of claims determined in 
subsection (2) above. 

(4) A line of insurance shall not be considered volatile 
solely on the basis that there are fewer claims for that line 
of insurance than for another line of insurance which has 
already been designated as volatile. 

QQMMEHI: Comments were received in objection to Rule IV 
on the basis that the information required to be submitted by 
insurers is burdensome and expensive. Interested parties 
recommend that the commissioner use the statistical information 
plan of the Insurance Service Office (ISO) to initially 
evaluate the lines that the commissioner is concerned may he 
volatile. If, upon review of the ISO data, the line appears to 
be volatile, the commissioner should hold a hearing where all 
interested parties could present data, including insurers that 
do not report to ISO. Comments were to the effect that the 
information required is proprietary in natu<e, and that public 
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disclosure of the insurer's evaluation of pending claims would 
adversely affect resolution of the claims. One interested 
party urged that "low volume of claims" be defined to mean less 
than 10 claims. 

~-~~QNSE: The very purpose of the underlying statutes 
would be frustrated if insurers were not required to submit 
data on claims in Montana. A sufficient compilation of claims 
data must be made in order to apply statistical methodology to 
determine if the claims are sufficiently stable for ratemaking 
purposes. The department now receives the statistical 
information plans of ISO. The department believes that those 
plans may not, in all cases, be sufficient to develop a beliE!f 
about whether a line is volatile. Rule IV(4} requires a 
hearing before declaring a line to be volatile, which conforms 
to the statute. The information can be collected generically, 
without reference to litigation or party identification. The 
commissioner has authority to withhold from public inspection 
any e%amination or investigation report for so long as he deems 
such withholding to be necessary for the protection of the 
person examined against unwarranted injury or to be in the 
public interest. Defining "a small number of claims" to be 
less than a specified number does not account for variability 
in claim sizes. To determine accuracy of a rate, number of 
claims, and variability in claim sizes must be considered in 
conjunction. The period following "commissioner" in line 10 of 
Rule IV(l) is deleted and the following language is inserted: 
", and shall be held strictly confidential and not available to 
the public. In lieu of submission of the required information 
to the commissioner, such information may be submitted to an 
appropriate rating or advisory organization designated by the 
commissioner." Following "commissioner" in line 1 of Rule 
IV(2), insert or the designated rating or advisory 
organization,". In Rule IV(2}, 90\ is changed to 80\ and 10\ 
is changed to 20\. These changes will reduce the measurement 
criteria used in evaluating whether a line is volatile. The 
department needs an objective measurement criteria in 
evaluating whether a line has a low volume of claims in 
Montana. In Rule IV{3) following "claims" in line 2, insert 
"expected to be". Following "incurred" in line 2 of Rule IV{3) 
insert "in the subsequent calendar year". The rest of Rule IV 
is adopted as proposed. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

.6_. 6, 3.205 RULE V DATA REPORTING REQUIREMENT§ (l) If a 
line ~-f i~suNnce .is designated to be noncompetitive or 
volatile: 

(a) The commissioner shall require each insurer 
authorized to write that line of insurance in Montana to submit 
on an annual basis its loss, expense, premium, and eJtposure 
statistics for that line of insurance for each of the past five 
years, on forms specified by the commissioner and applicable to 
that line of insurance. Such submission shall provide the 
required information separately for each state in which the 
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insurer has issued policies for that line of insurance in the 
past five years. The. commissioner may waive th.L~Qi_re_~n_t_ 
JQ.L___;>_pecific states for a particular insurer_.Nh~_~:_g__j;_ha_t__ 
in!>!Jrer's marke.~ULJ".QLJ;he l.i.!IJLJ.s minimal. 

{2) The commissioner shall, upon receipt of the 
information required to be submitted pursuant to subsection {1) 
above, evaluate the submissions in light of the standards set 
forth in 33-16-234 (3), MCA, and identify the states whose 
experience are necessary and appropriate for use as a 
complementary data base in establishing Montana rates, and 
shall identify those states whose experience is clearly 
inappropriate for such use.//Dset~/AMY/r«zwrer/nL/~ 
Lz'IJR1/U.A.t.~s/~Aijtt:AJei~,4!;1~MYI/ 
dg~lirt/~~/~IMa«V~«~IgHaLLicnns.t.i.t.rt.t.~l~ 
Lflz'/r~Ket~ifln/fJL/~M~/zngdtez<!g/Lilin~' 

(3) The commissioner may designate an appropriat.e~_n_g 
~Y.tl>.O ry o rq ant~ at ion to assist i n ___ t;_h_~ __ OJ'tt.he.ri!)_g____;!..!J.Q 
~Y.i!_lj,@J;_iQI1_9f ii!.!:Q.f..!llat..i._on as reguirri\ in para_gr.i!~U_<!Qd .... UJ 
<!!1=~.: 

! 1 }_ __ l}.l>!:'_~.n__im;u re r of .e.l'.ru:..r.i.e.n.c.e_..Lu;>!!L_____5_i;_a!&_:;; 
i.d~!l.tJ t i J:lQ __ by ___ tJl'L _QQ/TI!.ll_is.§..i..2.!l~_r___j!L.J Ojli?£!:QP Li..a~- _fQ [_],I~JL .i !l 
e_stjlb U.shLqg_r_<~_te_s__j..!]__JJJQ..!lt.i! na___s_h_;:~ u~_onsUtme__g rQ 1.1 Dd.s_ f o .r 
r;_ejfi!C t iO!.l_~.f_!J]e_in.$.!!..I..EtL_Lf_i_Li_!l~ 

(:t!5J The commissioner shall adopt trend factors in the 
form of annual rates of change in claim severity and claim 
frequency for that line of insurance. Use by an insurer of an 
annual rate of change different than the adopted rate for that 
line of insurance may be deemed inappropriate, in the absencf' 
of credible insurer data to the contrary. 

CQMMENT: Comments were received to the effect that the 
reporting requirements were onerous and excessive. Further, 
adverse comments were received on the expense associated with 
compliance and that it might force some insurers to cease 
writing the line of business. 

RE~Q~: Because some insurers have a minimal market in 
other states (for example, less than 2%), reporting by that 
insurer of information from that state would add little to our 
evaluation. Language is added to Rule V(l)(a) to relieve the 
insurer of the expense and burden of reporting information 
which will not contribute substantially to the department's 
evaluation. 

hQl!!MENI..;_ Persons stated that some of the information 
required to be reported is proprietary and the department lacks 
sufficient resources to process it. 

RESPQN.S.E: As noted above with regard to Rule IV, the 
information will be treated confidentially. Insurers writing 
business in this state profitably are not likely to withdraw 
from the market on the basis of the cost of providing 
information. Insurers losing money on lines of insurance in 
Montana are likely to withdraw regardless of reporting 
requirements. As noted above, allowance has been made for the 
information to be submitted to an appropriate rating or 
advisory organization to reduce the burden on the department. 
New Rule V(3) is inserted, "The commissioner may designate an 
appropriate rating or adviso·ry organization to assist in the 
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gathering and evaluation of information as required in 
paragraphs (l) and (2) above." In Rule V(2), the entire last 
sentence is stricken and then is reinstated as new Rule V(4). 
Rule V(3) is renumbered Rule V(5). 

COMMENT: Proposed Rule V(3) was objected to on the basis 
that it creates a presumption that an insurer's trend factor is 
inappropriate if it is different from the one promulgated by 
the commissioner. The commissioner does not have the authority 
to supplant the trend factor of the insurer. 

RJ:;SN~: The applicability of the commissioner's trend 
factors is linked to the assessment of the amount and quality 
of data submitted by the insurer. No presumption is created, 
whether conclusive or rebuttable. The proposed Rule is adopted 
as proposed, except, as already noted, it is renumbered as 
Rule V(5). 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

Q~~~Q~_RQLE VI FILING REOUIREME~ (l) Upon 
designating a line of insurance as noncompetitive or volatile, 
the commissioner may wztM0t~w/AppL~hBAtake appropriate action 
JeiWJ.!19.....t~_th,~_j_:;,~iil\.~.!LQJ~!L .. 2.r.d~!liQil..ing fur.!;ll<;u__MSl of 
an insurer's previously approved rates for that line of 
insurance pursuant to 33-16-205, MCA, and require that the 
insurer file the rates it intends to use along with statistical 
support sufficient to substantiate the filing. 

(2) The commissioner shall review all subsequently 
received filings for the designated line of insurance to ensure 
that: 

(a) Appropriate ratemaking techniques have been applied; 
(b) An appropriate complementary data base has been used 

to supplement the insurer's Montana experience; 
(c) Appropriate trend adjustments have been used; 
(d) Reasonable loss development factors, based on an 

appropriate data base, have been used; 
(e) A reasonable expense load has been incorporated in 

the proposed rates, and 
(f) Resultant proposed rates are reasonable for the 

insurance to be provided. 
(3) If an insurer's filing of rates for a designated line 

of insurance fails to meet the requirements of subsection (5) 
in any respect, the commissioner shall notify the insurer of 
the deficiencies, and allow the insurer a reasonable time in 
which to correct them. 

COMMENT: Rule VI was objected to by interested parties 
and the Montana Legislative Council's Administrative Code 
Committee for the reasons that it empowers the commissioner to 
withdraw approval of insurers' previously approved rates. This 
exceeds the authority of the commissioner and is contrary to 
Montana's competitive pricing law. A hearing is required by 
statute before the commissioner can revoke an effective rate. 

RESPONSE: Rule VI, in particular, and the rules in 
general do not suspend the competitive rating l~w. They merely 
require that after the line has been declar"~ noncompetitive or 

4-2/28/91 Montana Administrative Register 



-261-

volatile, the data upon which rates are based must be relevant 
to the experience of Montana. Sections 33-16-205, 33-16-206, 
and 33-16-211, MCA, grant the commissioner authority to revoke 
the rate of an insurer after a hearing. This procedure will be 
invoked after the finding that a line is volatile or 
noncompetitive, and the commissioner believes that the rate of 
the insurer is based on data gathered from states other than 
the states the commissioner has designated as appropriate. The 
terms "withdraw approval" are stricken from line 3 of Rule 
VI(l}. The terms "take appropriate action leading to the 
issuance of an order prohibiting further use" is inserted in 
the same place. The rest of Rule VI is adopted as proposed. 

AUTH: 33-l-313, 33-16-234, MCA 
33-16-236, MCA 

Commissioner of 

IMP: 33-16-231 through 

sura nee 

Certified to the Secretary of State this 19th day of February, 
1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3207 pertaining to 
transfer of resources for 
medical services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3207 PERTAINING 
TO TRANSFER OF RESOURCES 
FOR MEDICAL SERVICES 

of Social and 
the proposed 
transfer of 
of the 1990 

1. On November 29, 1990, the Department 
Rehabilitation Services published notice of 
amendment of Rule 46.12.3207 pertaining to 
resources for medical services at page 2104 
Montana Administrative Register, issue number 22. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46. 12. 3 2 07 TRANSF_f,R OF RESOURCES Subsection ( 1) remains 
as proposed. 

"{a) "lien exeluded----reset~-!"ee-"-·rneans any f'~t;y---wMeh 
~have eoun-t-ed--in---wh&le-~towara the resource 
limit at the time-e+-~r~~~ 

Subsections (1) (b) and (1) (c) remain the same in text but 
will be renumbered (1) (a) and (1) (b). 

(d£) "Uncompensated value" means the difference between 
the property's fair market value of 13r013ert:) at the time of 
the transfer less any outstanding encumbrances on the property 
and ~ the fair market value of compensation received by 
~e-i-oo-i--Yid<ta-1 in exchange for the property. 

(eg) "Transfer of property" means any transfer or 
renunciation of a client's property. Transfers to joint 
tenancy or to tenancy in common are included in this defini­
tion. Transfers of or restrictions upon a client's right of 
access to or legal ability to dispose of property are also 
included in this definition, except as provided in subsection 
(~!2.) (b) ( iv). 

Subsection (l)(f) remains the same in text but will be 
renumbered (1) (e). 

(~f) "Undue hardship" means any one of the conditions 
specified in subsection ~~~)(b) (i) through ~~~)(b) (v). 

(hg) "Client" means applicant for or recipient of medic­
aid services OR SUCH A PERSON AT ANY TIME PRIOR TO APPLICATION 
and, where the context allows, includes any person whose 
resources are considered by the department in determining 
eligibility of the applicant or recipient. 

Subsections (1) (i) and (1) (j) remain the same in text but 
will be renumbered (1) (h) and (1) (i). 

(hil "Horne" means the client's principal place of 
residence. adjoining land and outbuildings. 
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Subsections (2) through (4) remain as proposed. 
(a) When a elient. Elispases sf nan euehtded FesaYrees far 

less than fair marltet. ¥alYe within t.hiFty (39) ftlanths befare 
inst.it.Yt.ianalieatian, it is presYftled that the t.FansfeF was 
made ta establish eli~ibility linless the elient. pFesent.s eleaF 
and eenvinein~ evidence that. the Elispesal was eMelYsi'.•ely faF 
softie et.heF fllil'fiOSe, A CLIENT IS INELIGIBLE FOR THE MEOICAL 
SERVICES SPECIFIED IN SUBSECTION (3) FOR A PERIOD OF TIME 
CALCULATED IN ACCORDANCE WITH SUBSECTION (4) (b) (i) AND (ii) 
IF, FOR THE PURPOSE OF QUALIFYING FOR MEDICAL ASSISTANCE, THE 
CLIENT HAS DISPOSED OF ANY RESOURCE, INCLUDING HIS HOME, FOR 
LESS THAN FAIR MARKET VALUE WITHIN: 

1il THIRTY (30) MONTHS IMMEDIATELY PRIOR TO INSTITUTION­
ALIZATION OR AT ANY TIME THEREAFTER, IN THE CASE OF A PERSON 
WHO IS RECEIVING MEDICAL ASSISTANCE ON THE DATE OF INSTITU­
TIONALIZATION; OR 

iiil THIRTY (30) MONTHS IMMEDIATELY PRIOR TO THE DATE OF 
APPLICATION FOR MEDICAL ASSISTANCE OR AT ANY TIME AFTER APPLI­
CATION, IN THE CASE OF A PERSON WHO IS NOT RECEIVING MEDICAL 
ASSISTANCE ON THE DATE OF INSTITUTIONALIZATION. 

(b<;;:) &lh5eetian (3) (a) Elsea nat apply 'o<he!'el A PERSON 
SHALL NOT BE INELIGIBLE FOR MEDICAL ASSISTANCE BY REASON OF 
SUBSECTION (a) IF: 

Subsections (4) (b) (i) through (4) (b) (iii) remain the same 
in text but will be renumbered (4) (c) (i) through (4) (c) (iii). 

(iv) denial of eligibility would cause an undue hard­
ship as defined in subsection (1) (~f). 

(e)2) llhen a elient tFansfeFa nen elfellided !'esalirees fa!' 
less than fair marltet value, a periad sf ineliEJibilit.y ··<'ill ee 
~€1-. The period of ineligibility will begin with the 
month in which the resources were transferred. The number of 
months in such period is equal to the lesser of: 

subsections (4) (c) (i) and (4) (c) (ii) remain the same in 
text but will be renumbered (4) (b) (i) and (4) (b) (ii). 

(d) 'Ffle ElepaFtR!eftt may reeever tram the elient. all med 
ieaid benefits paid en the elient.'s eehalf within the ineli 
~ibility peried. WHEN A CLIENT, WHETHER OR NOT RECEIVING 
MEDICAL ASSISTANCE AT THE TIME OF INSTITUTIONAL! ZATION, HAS 
DISPOSED OF ANY RESOURCE FOR LESS THAN FAIR MARKET VALUE 
WITHIN THE PERIODS OF TIME DESCRIBED IN SUBSECTIONS (4) (a) (i) 
AND ( i i) , IT IS PRESUMED THAT THE TRANSFER WAS MADE FOR THE 
PURPOSE OF QUALIFYING FOR MEDICAL ASSISTANCE, UNLESS THE 
CLIENT ESTABLISHES BY CLEAR AND CONVINCING EVIDENCE THAT THE 
TRANSFER WAS EXCLUSIVELY FOR SOME OTHER PURPOSE. 

subsections (5) through (6) (f) remain as proposed. 
(61) In all cases in which the department determines 

that an applicant or recipient has transferred nan eMelYded 
resources to establish or maintain eligibility, regardless of 
the date of the transfer, the department must send a written 
notice to the individual, prior to a determination of eligi­
bility or ineligibility, informing him that an uncompensated 
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transfer of resources has been identified, stating the value 
of the property transferred, and explaining the individual's 
right to rebut the presumption that the transfer was made to 
qualify for assistance. 

subsections (8) through (8) (b) (v) remain as proposed. 
(&.2) For purposes of evaluating all transfers, regard­

less of date, if the individual had some other purpose for 
transferring the property but establishing eligibility for 
public assistance was also a factor or foreseeable result of 
his decision to transfer, the presumption ESTABLISHED IN 
SUBSECTION (4) (d) is not rebutted. 

AUTH: 
IMP: 

) . 

Sec. 53-2-201 and 53-2-601 MCA 
sec. 53-2-601 and 53-6-113 MCA 

No written comments or testimony were received. 

4. These additional changes have been made to make the 
rule conform to 42 U.S.C. 1396p, which requires states to 
provide a period of ineligibility when excluded resources such 
as the client's principal place of residence are transferred 
within specified periods of time in order to qualify for 
medical assistance. Subsection (4) has also been re-organized 
for greater clarity. 

Certified to the Secretary of state --~F~e~b~rMuliaLry~l~4L_ ______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.3801, 46.12.3802, 
46.12.3803, 46.12.3804, 
46.12.3805 and 46.12.3808 
pertaining to the medically 
needy program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.3801, 
46.12.3802, 46.12.3803, 
46.12.3804, 46.12.3805 AND 
46.12.3808 PERTAINING TO 
THE MEDICALLY NEEDY PROGRAM 

1. On December 13, 1990, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.3801, 46.12.3802, 46.12.3803, 
46.12.3804, 46.12.3805 and 46.12.3808 pertaining to the 
medically needy program at page 2163 of the 1990 Montana 
Administrative Register, issue number 23. 

2. The Department has amended Rules 46.12.3801, 
46.12.3802, 46.12.3803, 46.12.3805 and 46.12.3808 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.3804 INCOME ELIGIBILITY, 
MEDICALLY NEEDY Subsections ( 1) 

proposed. 

NON-INSTITUTIONALIZED 
through ( 2) remain as 

(3) When an otherwise eligible individual or familY 
covered under ARM 46.12.3801 has countable income which 
exceeds the medically needy ~ncome level. a medical expense 
incurment will be required. The incurment is equal to the 
difference between the countable income and the medicallY 
needy income limit for the :amily size. Eligibility will 
begin after the incurment reg·tirement has been satisfied and 
will extend to the end of the ?Udget period. The only medical 
expense? which may be used to meet the incurment requirement 
~e ARE: rf ~uarterl~ eeuntable ineeme eweeeds the 
~uarterly lfteEiieally needy ine >me level, eli<Jibility will be 
eased BR an incurment require Hent • \Jnf>aid medieal Cll"f'CI'\-SCS 
ineurrea in--a~· used te meet the iReur~ 
requh•ement fer U!C f>rier f>rasf>eeti te f>eried ami beth f>aiEl and 
Hl'tflehl medieal expenses ineurrea ifl the elirreflt fl£9Bf>eetive 
fleriea will be Eieauetea frem quarterly eelintable iReeme te 
rea\iee S<~efi ineome te the quarterly medieally neeay ineeme 
~ 

Subsection (3) (a) remains as proposed. 
(b) Sueh meaieal expenses which are may not be the 

liability of a third partyT OTHER THAN ANOTHER PUBLIC PROGRAM 
OF THE STATE OF MONTANA OR ANY OF ITS POLITICAL SUBDIVISIONSi 

subsections (3) (c) through (3) (e) remain as proposed. 
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(il paid and unpaid expenses incurred during the retro-
active BUDGET period; and 

(iil unpaid BALANCE ON OLD BILLS elfBeA9e9 incurred 
EluriAEJ the tfir"€e merttfi9 pr:eeediA!J PRIOR TO the retroactive 
BUDGET periodt PROVIDED THEY ARE CURRENTLY ENFORCEABLE OBLIGA­
TIONS, AND PAYMENTS MADE ON SUCH UNPAID BILLS DURING THE 
RETROACTIVE BUDGET PERIOD. 

(f) for the prospective budget period, ~aid arta urt~aia 
expertse9 irteurred durirt~ the: 

ill PAID AND UNPAID EXPENSES INCURRED DURING THE three 
I!!QTiths IMMEDIATEI,Y preceding the prospective BUDGET period; 
afld 

ilil PAID AND UNPAID EXPENSES INCURRED DURING the 
prospective budget period,; AND 

Liiil UNPAID BALANCE ON OLD BILLS INCURRED PRIOR TO THE 
THREE MONTHS IMMEDIATELY PRECEDING THE PROSPECTIVE BUDGET 
PERIOD, PROVIDED THEY ARE CURRENTLY ENFORCEABLE OBLIGATIONS, 
AND PAYMENTS MADE ON SUCH OLD BILLS DURING THE PROSPECTIVE 
BUDGET PERIOD. 

subsections (4) through (5) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

4. ·rhe Department 
commentary received: 

has thoroughly considered all 

COMMENT: The Montana senior Citizens Association (MSCA) and 
the Montana Low Income coalition (MLIC) objected to the 
proposed amendments to ARM 46.12.3804(3) with regard to the 
time limits it placed on medical bills which can be used to 
meet the incurment (spend down) requirement. They have 
pointed out that the proposed limitations are more restrictive 
than those contained in federal regulations governing the 
Medicaid program. 

RESPONSE: We agree with MSCA and MLIC that the proposed time 
limitations are not consistent with federal regulations as 
interpreted by the Health Care Financing Administration 
(HCFA), because they allow only expenses incurred during the 
retroactive or prospective budget periods and during the three 
months immediately prior to the retroactive and prospective 
periods to be applied to the incurment. Therefore, we have 
amended ARM 46.12.3804 to comply with federal requirements as 
follows: Unpaid medical bills incurred at any time prior to 
the retroactive or prospective budget periods may be used to 
meet the incurment requirement as long as they are currently 
enforceable obligations and fulfill the other requirements set 
forth in ARM 46.12.3804(3)(a) through (c). Payments on such 
old bills made during the prospective or retroactive periods 
may also be used to meet the incurment requirement. 
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01rect 
tion 

Certified to the Secretary of State 

Montana Administrative Register 

____ F_e_b_r_u_a_ry~l_4 ________ , 1991. 
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VOLUME NO. 44 OPINION NO. 5 

CITIES AND TOWNS - Authority of self-governing city to establish 
capital improvement fund; 
LOCAL GOVERNMENT - Authority of self" governing city to establish 
capital improvement fund; 
MUNICIPAL CORPORATIONS - Authority of self-governing city to 
establish capital improvement fund; 
PUBLIC FUNDS - Authority of self-governing city to establish 
capital improvement fund; 
MONTANA CODE ANNOTATED - Sections 2-7-501 to 2-7-521, 7-1-101, 
7-1-113, 7-1-114, 7-6-4134, 7-6-4231, 7-13-4307, 7-13-4325; 
MONTANA CONSTITUTION- Article VIII, section 11; Article XI, 
section 6; 
OPINIONS Of THE ATTORNEY GENERAL - 43 Op. Att•y Gen. No. 53 
(1990), 43 Op. Att•y Gen. No. 41 (1989), 42 Op. Att'y Gen. No. 
120 (1988), 38 Op. Att'y Gen. No. 14 (1979), 37 Op. Att'y Gen. 
No. 6R (1977). 

HELD: 1. The equipment reserve account in an internal service 
fund established by a city with self-government powers 
is a "capital improvement program fund" within the 
meaning of section 7-6-4134, MCA. 

2. Under section 7-6-4134, MCA, a self-governing city may 
not retroactively transfer from the general fund an 
amount exceeding 5 percent of the money received from 
the all-purpose levy. 

3. Equipment reserve accounts in enterprise funds must 
be maintained separately from other equipment reserve 
accounts in a capital improvement fund. 

4. Section 7-6-4134, MCA, does not prohibit the transfer 
of funds to an equipment reserve account from sources 
other than the all-purpose levy fund. 

Charles Brooke, Director 
Department of Commerce 
1424 Ninth Avenue 
IIPlena MT 59620 

February 11, 1991 

You have requested my opinion on several questions concerning 
a self-governing city's equipment reserve account. In partic­
ular, you ask: 

1. Is an Pquipment reserve 
internal service fund 

Montana Administrative Register 
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self-governing city a 
program fund" as defined 
MCA? 

"capital improvement 
in section 7-6-4134, 

2. If so, may the city make a one-time retroactive 
transfer of money from its all-purpose levy 
revenues to the internal service fund in excess 
of the 5 percent limitation in section 7-6-4134, 
MCA? 

3. May the city also transfer to the equipment 
reserve account from "enterprise funds" revenues 
generated from income-producing municipal 
services in order to replace equipment used in 
providing those services? 

4. May the city transfer to the equipment reserve 
account funds from sources other than the all­
purpose levy fund and enterprise funds in order 
to help replace equipment used in providing the 
services? 

This matter arises from an audit of a self-governing city for 
the fiscal year ending June 30, 1989. One of the reasons for 
the audit was the large amount of cash reserves in the city's 
"internal service funds." These funds, called the "central 
garage internal service fund" and the "data processing internal 
service fund," are used for providing and maintaining adequate 
equipment for city departments. Prior to 1989, the main source 
of revenue for these funds was fees charged to other city 
departments for reimbursement of the support services. However, 
in fiscal year 1989 there was a substantial increase in the 
balance of the central garage fund. The balance of the fund at 
the end of fiscal year 1988 was $247,123, and the balance at the 
end of fiscal year 1989 was $4,454,369. 

Pursuant to its authority in sections 2-7-501 to 521, MCA, the 
Department of Commerce (department) requested a supplemental 
report from the auditors who did the 1988-89 audit. The 
auditors were asked to trace the source of the $3 million 
increase in the central garage fund. I am assuming that the 
following figures from the audit are accurate: $1,363,534 came 
from the general fund supported by all-purpose levy revenues; 
$1,002,069 came from certain "special revenue funds," including 
the special funds established for planning, federal block 
grants, street maintenance district, and boulevard maintenance 
district; and $656,895 came from "enterprise funds" which 
include funds established through provision of income~producing 
services, including water and sewer services, the city's multi­
sport complex, and city parking. The transferred funds were 
used to establish an "equipment reserve account" within the 
central garage internal service fund to provide for future 
equipment replacement. 
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These transfers caused concern in light of section 7-6-4134, 
MCA, which provides: 

Capital improvement program fund. An amount not to 
exceed 5\ of the money received from and as a part of 
the afores<Jid all-purpose levy may be placed in a 
separate fund, known as the capital improvement 
program fund, to be earmarked for the replacement and 
acquisition of property, plant, or equipment costing 
in excess of $5,000, with a life expectancy of 5 years 
or more, provided that a capital improvement program 
has been formally adopted by city or town ordinance. 

The city had levied 95.07 mills for its all-purpose levy for 
fiscal year 1989, each mill having il value of $53,612. The 
total all purpose levy for fiscal year 1989 was therefore 
$5,096,893. The city transferred from the general fund a lump 
sum of $1,363,534. While it is uncleAr from the materials you 
gave me how much of the general fund transfer came from all­
purpose levy revenues, I am assuming for the purposes of this 
opinion that all of the $1,363,534 came from the levy revenues. 
With this assumption, nearly 30 percent of the revenues received 
from the all-purpose levy were transferred into the internal 
service funds. 

Your f ir·~-•l question is whethf·r the int0rnal sorvice funds ure 
cnpital improvement funds and therefore regulated by section 7-
6-4134, MCA. My analysis is based on the assumption that the 
city transferred the funds in accordance with section 7-6-4123, 
MCII, which provides: "No money must be transferred from one 
fund to another except by ordinance or resolution of the 
council." If the council has failed to comply with this 
section, clearly the transfers were inappropriate from their 
inception. 

The audit report concluded that the central garage fund meets 
the description of a capital improvement fund in section 7-6-
4134, MCA. The fund includes specifically an "equipment reserve 
account'' cre~ted expressly for the replacement and acquisition 
of property, plant, and equipment as described in section 7-6-
4134, MCI\. I must therefore concur with the report that the 
equipment reserve account of the central garage fund meets the 
description of a capital improvement fund in section 7-6-4134, 
MC/1. 

The answer to your next question requires examination of whether 
the city Is subject to the provisions of section 7-6-4134, MCA. 
The city in question has adopted a self-government charter. "A 
local government unit adopting a self-government charter may 
exercise any power not prohibited by this constitution, law, or 
charter." ~lont. Const. Art. XI, § 6; S 7-1-101, MCA. As a 
self-governing local government unit, the city has the authority 
to "share powers with the state government." Q if" Sanitation 
~eniJ\'_g y~ CiJ:_y <;>{ !!ill.i.ng:,;, 219 Mont. 437, 713 P.2d 977, 981-82 
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( 1986). While the shared powers concept does not leave the 
local government unit free from state control, the concept 
embodies the '"assumption that local government Qossesses the 
power, unless it has been specifically denied.'" .!2 [,_ r 
Sanitation, 713 P.2d at 982 (quoting II Mont. Const. Conv. 796-
97 (1972)) (emphasis in original); 43 Op. Att'y Gen. No. 41 
(1989), 43 Op. Att'y Gen. No. 53 (1990). To determine whether 
a self-governing city has certain powers, it is necessary to: 

1) consult the charter and consider constitutional 
r~mifications; 2) determine whether the exercise is 
prohibited under the various provisions of (Title 7, 
chapter 1, part 1, MCA] or other statute specifically 
appl !cable to self -government units; and 3) decide 
whether it is inconsistent with state provisions in 
an area affirmatively subjected to state control as 
defined by section [7-1-113]. 

37 Op. Att'y Gen. No. 68 at 272, 274 (1977), 43 Op. Att'y Gen. 
No. 41 (1989), 43 Op. Att'y Gen. No. 53 (1990). 

There is nothing in the city's charter addressing the transfer 
of city funds. However, two constitutional provisions broadly 
address the city's responsibility with respect to accountability 
and use of funds. "All money borrowed by or on behalf of the 
state or any county, city, town, or other local governmental 
entity shall be used only for purposes specified in the 
authorizing law." Mont. Const. Art. VIII, § 11. Further, 
Article VIII, section 12 requires the Legislature to "insure 
strict accountability of all revenue received and money spent 
by the state and counties, cities, towns, and all other local 
governmental entities." These constitutional provisions 
necessarily impose accountability limitations on transfer of 
city monies from one fund to another. 

With respect to the statutory limitations on the powers of self­
governing units, the second step of the analysis quoted above 
requires consideration of sections 7-1-111 and 7-1-112, MCA, 
which limit the exercise of power of self-governing units, and 
section 7-1-114, MCA, which lists the mandatory provisions with 
which a self-governing unit must comply. Neither section 7-1-
111 nor section 7-1-112, MCA, addresses budgetary matters. 
However, section 7-l-114(g), MCA, expressly provides that a 
local government with self-governing powers is subject to 

[a]ny law regulating the budget, finance, or borrowing 
procedures and powers of local governments, except 
that the mill levy limits established by state law 
shall not apply[.] 

Further, section 7-1-114(2), MeA, requires that "[t]hese 
provisions are a prohibition on the self-government unit acting 
other than as provided." section 7-6-4134, MCA, by its clear 
terms, is a law regulating the budget procedures of a city, As 
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such, the 5 percent limitation in section 7-6-4134, MCA, is a 
mandatory provision with which a city must comply in 
establishing its budget. 

The city suggests that the decision of ;;tate ex rel. Swart y_._ 
MQUtor, 190 Mont. 515, 621 P.2d 1100 (1981), may dictate an 
opposite conclusion. I do not believe that Molitor controls 
your qut,stions concerning the all-purpose levy revenues. In 
M_ol_itor, the court concluded that the mandatory provision 
requiring compliance with state .laws regulating planning and 
zoning did not apply to the fees charged by a county surveyor 
in examining certificates of survey. The court reasoned that 
a pdrticular statutory section allowed for such review and that 
the remaining sections were silent with respect to prescribing 
a fee. 621 P.2d at 1103-04. Relying upon the shared powers 
concept, and because there was no statute forbidding self­
government units frnm assessing a fee, the Court held that the 
ff-}0 WdS V.llid. 

!!ere, the state statutes are not silent with respect. to all­
purpose levy revenues and the establishment of capital 
improvement funds. Section 7-6-4134, MCA, gives express 
direction in this area. The city, despite its status as a self­
governing city, is therefore subject to section 7-6-4134, MCA, 
and other similar laws setting budgetary procedures. See ~lso 
):lj_llin_g_s_ Fir.f!f_igiJtet:§. 1.Q.~"!1 ,~_2..1 ~- City of Billi!J.ill!., 214 Mont. 
4Rl, 694 P.2d 1335 (1985) (under section 7-l-114(f), MCA, a 
self-governing city may not supersede statutes requiring that 
a city mdintain a municipal fire department). 

You also ask whether a retroactive transfer of more than 5 
percent of the all·purpose levy revenues for fiscal year 1989 
is compatible with the provisions of section 7-6-4134, MCA. The 
audit suqgests that more than 5 percent of the all-purpose levy 
revenues may be transferred in fiscal year 1989 because there 
have not been any such transfers previously. The audit then 
concludes that a retroactive transfer would be allowable because 
the lump sum may be retroactively applied as transfers from the 
past six years. I cannot accept the audit's interpretation of 
section 7-5-4134, MCA. If such retroactive transfers were 
allowable, the 5 percent limitation in section 7-6-4134, MCA, 
would be rendered meaningless. A city could go back any number 
of years rationalizing the transfer of any amount to the 
equipment reserve account. The plain language of section 7-6-
4134, MCA, prohibits a one-time retroactive transfer of funds 
exceeding the 5 percent limitation. 

Your third question is whether equipment reserve accounts in 
"epterprise funds" may be transferred to the equipment reserve 
account in the central garage internal service fund. As you 
describe them, "enterprise funds" are funds generated from the 
provision of income-producing municipal services, such as water 
and sewer systems. Under section 7-13-4307, MCA, a city is 
authorized to accumulate such "reserves" as are nece·ssary for 
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the depreciation and replacement of utility services systems. 
However, section 7-·13-4325. MCA, defines the accounting 
procedures for the water and sewer enterprise funds: 

After any municipality has issued and sold revenue 
bonds under this part, it must keep all income and 
revenues derived from the operation of the system 
separate and distinct from all other revenues and 
shall keep books and accounts for such system separatP 
and distinct from all other books and accounts. 

This section expressly prohibits the consolidation of revenues 
in the enterprise funds with revenues from other sources. Under 
section 7-1-114(1) (g), MCA, and the above reasoning with respect 
to appli"atlon of section 7-6-4134, MCA, the city may not 
"reclassify" equipment reserves maintained in the enterprise 
funds. As such, equipment reserve accounts for enterprise funds 
must be maintained separately from such accounts in the capital 
improvement fund. 

Nonelhel<!SS, :<ection 7 13 4325, MCI\, does not preclud" the 
payment of monies to the central garage fund for the 
proportional use of the equipment maintained by the garage fund. 
Section 7-13-4328, MCA, provides that the amount of money 
pledged for payment of bonds does not include the "normal, 
reasonable, and current expense:~s of operation and maintenance." 
Therefore, the renting or leasing of equipment administered by 
an internal service fund would be allowable as a necessary and 
reasonable expense. In Greene.£ y..,__ City of Great Falls, 157 
Mont. 376, 485 P.2d 932 (1971), the Supreme Court upheld the use 
of special funds for the construction of shop and storage 
buildings used to house city vehicles and equipment. The amount 
paid from each special fund depended upon each fund's fair 
proportional share of vehicle maintenance cost. The Montana 
Supreme Court upheld the use of special funds for the 
construction project and stated: 

Each department clear I y could expend its separate 
funds for maintenance and repair of its vehicles at 
a downtown garage operated by a private individual. 
It is equally clear that each department could commit 
its funds to construction of a separate repair 
facility for its own exclusive use, staffed by its own 
mechanic, and operated by its own personnel. In view 
of these considerations, we perceive no reason why 
each separate department cannot contribute these same 
funds to construction and operation of a joint use 
central repair facility in proportion to its 
anticipated use thereof. Nor do we see any reason 
why the source of the separate funds of the respective 
departments, unless otherwise obligated or prohibited, 
forecloses such contribution. The appropriation of 
a portion of such funds for construction costs of such 
joint use facility rests on the same authority that 
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funds to construct a separate 
the exclusive use of each 

485 P.2d at 942. While it is clear from the Greener decision 
that spr,cial funds may be used to purchase equipment or to 
construct buildings that would be used in providing the 
municipal services, the Greene!: decision does not sanction the 
transfer of the funds into a separate account for purposes that 
are not necessarily related to the proportionate use of 
equipment by the fund. Here, I have no facts as to what 
proportions would properly be allocated to which funds and 
therefore decline to determine whether the transfers could be 
considered a proper payment for proportional use of the 
equipment. 

Your last question is whether section 7-6-4134, MCA, is a 
limitation on the transfer of funds from sources other than the 
all-purpose levy or enterprise funds. Section 7-6-4134, MCA, 
by its terms, places limits only on the revenues from the all­
purpose levy and imposes no restrictions with respect to funds 
from other sources. You have not suggested that there is a 
state statute or administrative rule that would prohibit such 
transfers from other sources. 

Unlike the transfers from the all-purpose levy revenues and the 
enterprise funds, the law is silent with respect to special 
revenue funds. As a general rule, 

it is within the discretion of the legislative body 
of a city to segregate and divide moneys belonging to 
the municipality into whatever separate funds its 
convenience or caprice may dictate for administrative 
purposes, as long as it does not do so contrary to 
statute or its charter. 

McQuillin, 15 M_t!_nic~_ipal Corpor.ation;:?_ § 39.44, at 159. This 
general principle is, of course, limited by the constitutional 
provision which requires that borrowed money may only be used 
for purposes specified in the authorizing law. Mont. Canst. 
Art. VII I, § 11. This constitutional provision reflects the 
genera 1 proh i bi lion that special funds may not be used for 
another and different purpose. McQuillin, 15 Municipal 
~<:Jxporaq_gr!E_ § 39.50, at 191. 

Section 7-l-114(g), MeA, does not apply because there is no 
state budgetary law addressing such transfers. If the statutes 
are silent and the exercise of power is not expressly 
prohibited, then it makes no difference that the activity in 
question may fall within those subject areas addressed by the 
mandatory provi~ions of section 7-1-114, MCA. Molitor, supra, 
621 P.2d at 1104. Thus, as long as state statutes or rules are 
silent in this area, I must conclude that there is not a 
conflict with ~tate laws and that such transfers are not 
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prohibited. ~ also Diefenderfer 'L:.. City of Billings, 223 
Mont. 487, 726 P.2d 1362 (1986), reaffirming Molitor and 
recognizing the valid exercise of self-government powers when 
stale law is silent. 

You cite several previously issued Attorney General's Opinions 
suggesting that a self-governing city has no more authority than 
a city with general powers with respect to an area covered by 
section 7-1-114, MCA. In 38 Op. Att'y Gen. No. 14 at 51 (1979), 
it was recognized that local governments, whether vested with 
g<•neral or self-government powers, are bound by the state 
bonding procedures because bonding procedures come within the 
purview of section 7-1-114, MCA. This opinion was later 
characterized as stating, "Thus, with respect to the issuance 
of revenue bonds, local governments with self-government powers 
have no more powers than local governments with general 
government powers." 42 Op. Att'y Gen. No. 120 at 474 (1988). 
You rely upon this statement and subsection (2) of section 7-
1 114, MCA, which prohibits a self-governing city from acting 
"other than as provided," to reach the conclusion that a self­
governing city may not exercise any independent authority under 
areas covered by section 7-1-114, MCA. You suggest that a self~ 
governing city may act only as provided by the statutes and, if 
statutes are silent with respect to certain actions in the 
mandatory areas, the silence nevertheless prevents a self­
governing city from taking any action. In light of Molitor and 
the statutory mandate requiring that local government powers be 
liberally construed, I cannot agree with your suggestions. See 
§ 7-1-106, MCA. If a statute falls within the mandatory 
subjects in section 7-1-114, MCA, clearly a self-governing city 
must comply with the statute. Here, there is no statute 
expressly regulating or prohibiting the transfers of funds other 
than all-purpose levy funds or enterprise funds. 

THEREFORE, IT IS MY OPINION: 

1. The equipment reserve account in an internal service 
fund established by a city with self-government powers 
is a "capital improvement program fund" within the 
meaning of section 7-6-4134, MCA. 

2. Under section 7-6-4134, MCA, a self-governing city may 
not retroactively transfer from the general fund an 
amount exceeding 5 percent of the money received from 
the all-purpose levy. 

3. Equipment reserve accounts in enterprise funds must 
be maintained separately from other equipment reserve 
accounts in a capital improvement fund. 

4. Section 7-6-4134, MCA, does not prohibit the transfer 
of funds to an equipment reserve account from sources 
other than the all-purpose levy fund. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register IMARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General •s Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CARMl: 

Known 
subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
December 31, 1990. This table includes those rules adopted 
during the period January 1, 1991 through March 31, 1991 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
ot the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1990, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1990 and 1991 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

2.5.118 and other rules- Procuring Supplies and Services, p. 
1419, 1770 

2.21.306 and other rules Work Cite Closure During A 
Localized Disaster or Emergency, p. 2209 

2.21.1812 Exempt Compensatory Time, p. 2062 
2.21.3712 and other rule Recruitment and Selection 

Reduction in Force, p. 1417, 1949 
2.21.3802 and other rules Probation Recruitment and 

Selection - Reduction in Work Force, p. 1982 
2.21.8011 and other rules - Grievances, p. 2212 
(Public Employees• Retirement Board) 
2.43.432 Allowing PERS Members to Purchase Full Months of 

Additional Service When Eligible to Purchase a Full 
Year, p. 2215 

(State compensation Mutual Insurance Fund) 
I-XI Organization and Board Meetings of the State Fund -

Establishment of Premium Rates, p. 1975 

AGRICULTURE. Department of. Title 4 

I-LV Montana Agricultural chemical Ground Water Protection 
Act, p. 1199, 2244 

4. 10.311 and other rules - Regulatory Status and Use of 
Aquatic Herbicides, p. 100 

4. 10.1202 and other rules Livestock Protection Collars, 
p. 2217, 194 
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4.10.1402 and other rules - M-44 Sodium cyanide Capsules and 
Devices, p. 2220, 195 

4.12.1229 Fees Established for Service Samples, p. 2065 

STATE AUDITOR, Title 6 

I-VI 
I-VII 

I-XVI 
6.6.505 

Pricing of Noncompetitive or Volatile Lines, p. 2067 
Loss cost System in Property-casualty Lines Other 
Than Workers' Compensation, p. 1806, 2171 
Long-term Care Insurance, p. 1990, 119 
and other rules Medicare Supplement Insurance 
Minimum Standards, p. 1285, 1688 

COMMERCE, Department of. Title 8 

(Board of 
8.14.605 

(Board of 
8.20.401 
(Board of 
8.22.304 

8.22.501 

(Board of 
8.24.409 
(Board of 
8.28.402 

(Board of 
8.36.401 

(Board of 
8.42.402 

4-2/28/91 

Cosmetologists) 
and other rule - Curriculum for Students - Fees, 
p. 1644 

Hearing Aid Dispensers) 
Traineeship Requirements and Standards, p. 771, 1698 

Horse Racing) 
and other rules - Rules of Procedure - General Rules 
- occupational Licenses - General Conduct Of Racing -
Medication Corrupt Practices and Penalties 
Trifecta Wagering, p. 1500, 1891 
and other rules Definitions - Fees - General 
Provisions - Definition of Conduct Detrimental to the 
Best Interests of Racing, p. 172 

Landscape Architects) 
Fee Schedule, p. 1062, 1699 

Medical Examiners) 
and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure Application for 
Licensure Fees Supervision of Licensees 
Application for Examination - Reciprocity, p. 867, 
1700 

Optometrists) 
and other rules Meetings Examinations 
Reciprocity Practice Requirements Fees 
Continuing Education Requirements - Approved Courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct Continuing Education, 
p. 1748, 2176 

Physical Therapy Examiners) 
and other rules - Examinations - Fees, Temporary 
Licenses - Licensure by Endorsement - Exemptions -
Foreign-Trained Applicants - Lists, p. 1810, 2107 
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Plumbers) 
Fee Schedule, p. 2225 

Professional Engineers and Land Surveyors) 
and other rules - Statements of Competency - Land 
Surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 773, 1701 

(Board of Private Security Patrolmen and Investigators) 
8.50.423 and other rules - Definitions -Temporary Employment 

- Applications - Examinations - Insurance - Applicant 
Fingerprint Check Fees Probationary Private 
Investigators Firearms Safety Tests 
Unprofessional Standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Ini tia 1 Procedures 
Disciplinary Action, p. 776, 1772, 1825 

(Building Codes Bureau) 
8. 70. 101 and other rules - Incorporation by Reference of Codes 

and standards, p. 1756, 2041 
(Board of Passenger Tramway Safety) 
8. 72.101 and other rules - Organization of the Board of 

Passenger Tramway Safety, p. 1438, 1774 
(Consumer Affairs Unit) 
8.78.301 Disclosure Fees, p. 176 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178 
(Financial Division) 
8.80.401 and other rule - Credit unions - Supervisory and 

Examination Fees - Credit Unions - Limited Income 

(Board of 
8.86.301 
8.86.301 

8.86.501 
8.86.505 

8.86.506 

Persons - Definitions, p. 1872 
Milk Control) 

Pricing Rules - Class I Wholesale Prices, p. 1 
Class I Price Formula and Wholesale Prices - Class 
III Producer Price, p. 1646, 2177 
Statewide Pooling and Quota Plan, p. 1656, 2110 
Quota Plans - Readjustment and Miscellaneous Quota 
Rules, p. 2072, 49 
and other rules - Statewide Pooling Arrangements as 
it Pertains to Producer Payments, p. 2109, 705, 931 

(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105 

(Board of Investments) 
I-II Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 1222, 1782 
8. 97.1302 and other rules - Seller jservices Approval Procedures 

Forward Commitment Fees, p. 786, 1703 
(Coal Board) 
I-II Incorporation 

Policy Act 
Environmental 

by Reference - Montana Environmental 
categorical Exclusions from 

Review Process, p. 107 
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(Board of Housing) 
8.111.101 and other rules - Organization -Qualified Lending 

Institutions -Qualified Loan Servicers- Definitions 
Officers Certification False or Misleading 

Statements Reverse Annuity Mortgage Loan 
Provisions, p. 1306, 1783 

(Board of Science and Technology Development) 
I Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 2008 
(Montana Lottery Commission) 
8.127.1002 Instant Ticket Price, p. 1765, 2042 

EDUCATION. Titl~ 

(Superintendent of Public Instruction) 
10.10.309 Accounting Practices and Tuition, p. 2015, 2275 
10.21.104 Guaranteed Tax Base, p. 2010, 2276 
10.23.101 and other rule- Permissive Amount- Voted Amount and 

School Levies, p. 2013, 2277 
(Board of Public Education) 
10.57.107 and other rules Emergency Authorization of 

Employment - Test for Certification, p. 875, 1547 
10.57.208 and other rules Reinstatement Class 1 

Professional Teaching Certificate Class 3 
Administrative Certificate, p. 2232 

10.57.211 Test for certification, p. 2231 
10.57.301 and other rule - Endorsement Information - Foreign 

Languages, p. 2229 
1 o. 57. 301 Endorsement Information - Computer Endorsement Review 

committee - Endorsement of Computer Science Teachers, 
p. 2235 

10.61.207 student Transportation, p. 2227 

fAMILY SERVICES. Department of. Title 11 

11.5.1001 Day Care Payments, p. 2143, 125 
11.16.170 and other rules - Prohibition of Day Care in Adult 

Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for 
Adult Foster Homes, p. 2017, 2278 

_FISH, WILDLIFE AND PARKS, Department of, Title 12 

I Restricting Public Access and Fishing Near Montana 
Power Company Dams- Specifically Hebgen Dam, p. 878, 
1548 

I-XXII Hunting License and Damage Hunt Rules, p. 4 
12.6. 901 Extension of 10 Horsepower Restriction on Yellowstone 

River to the Springdale Bridge, p. 180 
12.6.901 Establishing A No-Wake Restriction on Tongue River 

Reservoir, p. 1918, 2279 
12.9.205 Manhattan Game Preserve, p. 985, 1704 
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HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I-XVI Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, 
p. 1549 

I-XL Underground storage Tanks - Licensing of Underground 
Tank Installers and Inspectors Permitting of 
Underground Tank Installations and Closures and 
Repeal of Emergency Rules I - XVI, p. 1512, 1827 

16.8.1302 and other rule- Air Quality- Open Burning of scrap 
Creosote-Treated Railroad Ties Under Appropriate 
circumstances, Through the Use of a Permit Program 
p. 1815, 126 

16.44. 102 and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for counting Hazardous Wastes 
Polychlorinated Biphenyl (PBC) :Wastes Regulated Under 
Federal Law - Toxicity Characteristic - Lists of 
Hazardous Wastes - General - Representative Sampling 
Methods - Toxicity Characteristic Leaching Procedure 
- Chemical Analysis Test Methods - Testing Methods, 
p. 182 

16.44.102 and other rules Solid and Hazardous Waste 
Adoption of Changes in Order to Achieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Hazardous waste Program, p. 23 

16.44.202 and other rules - Solid and Hazardous Waste -Mining 
Waste Exclusion, p. 1536, 2280 

16.44.401 and other rules Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and Conditionally Exempt Small Generator of Hazardous 
Waste, p. 19 

16.45.1220 and other rules - Emergency Amendment - Underground 
storage Tanks - Inspection of Certain Underground 
storage Tanks, p. 1894 

(Petroleum Tank Release Compensation Board) 
16.47.311 and other rule - Definitions - Release Discovered 

After April 13, 1989 Construed, p. 1313, 1784 

IH2IITQIIQNS. Department of, Title 20 

20.7.1101 Conditions on Probation or Parole, p. 695, 1560 

JUSTICE. Department of. Title 23 

I-XVI and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana Supplement to 
the Code - Other Provisions Generally Dealing with 
Fire Safety, p. 2074 
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23.3.504 and other rule - Licensing Operators of Commercial 
Motor Vehicles, p. 1819, 2114 

23.5.102 Motor Carrier Safety Regulations, p. 1817, 2115 
23.16.1201 and other rule Changing the Name of the 

Department's Authority Reference Regarding Poker and 
other card Games, p. 2090, 196 

LABOR AND INDUSTRY. Department of, Title 24 

I Travel Expense Reimbursement, p. 816, 1564 
(Human Rights Commission) 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and Conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
Contested Case Proceedings - Calculating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested Case Rules, p. 2145 

24.9.225 and other rules - Procedure on Finding of Lack of 
Reasonable cause - Issuance of Right to Sue Letter 
When Requested by a Party - Effect of Issuance of 
Right to sue Letter, p. 1065, 1561 

24 .11. 441 and other rules - Administration of Unemployment 
Insurance, p. 1920, 2181 

24.16.9007 Amendment of Prevailing Wage Rates, p. 986, 1707 
(Workers' Compensation) 
24.29. 802 and other rules - Reduced Reporting Requirements, 

p. 1928, 2183 

STATE LANDS, Department of. Title 26 

Prohibiting Export of Logs Harvested From State Lands 
and Requiring Purchasers of state Timber to Enter 
Into Non-export Agreements Implementing the Forest 
Resources Conservation and Shortage Relief Act of 
1990, p. 1875, 2116 

I-III and other rules - Sale of Cabinsites and Homesites on 
state Trust Lands, p. 1660, 2284 

I-X Bonding Small Kiner Placer and Dredge Operations -
Permit Requirements for Small Miner Cyanide Ore 
Processing Operations, p. 2092 

26.3.149 Mortgaging of State Leases and Licenses, p. 109 
26.4.1301A Modification of Existing Coal and Uranium Permits, 

p. 111 

LIVESTOCK, Department of, Title 32 

32.2.401 Fee Change for Recording of Brands, p. 1823, 2298 
32.18.101 Hot Iron Brands Required, p. 1315 1 1950 
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NATURAL RESOURCES AND CONSERVATION. Department of, Title 36 

I Reject or Modify Permit Applications for Consumptive 
Uses and to Condition Permits for Nonconsumptive Uses 
in Walker Creek Basin, p. 893, 1837 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 2148 

36.12.1010 and other rules- Definitions- Grant creek and Rock 
Creek Basin Closures, p. 1542, 1896 

36.16.117 Water Reservation Applications in the Upper Missouri 
Basin, p. 2239 

(Board of water Well Contractors) 
I Mandatory Training, p. 896, 1568 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I 

3-2/14/91 
38.3.706 
38.3.706 

38.3.706 

38.5.2202 

Proper Accounting Treatment for 
Conservation Expenditures, p. 1931 

Acceptable 

Montana Administrative Register 
Motor carrier Insurance - Endorsements, p. 45 
Emergency Amendment Motor Carrier Insurance 
Endorsements, p. 50 
Emergency Amendment Motor Carrier Insurance, 
p. 1786 
and other rule - Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698, 
1897 

REVENUE. Department of. Title 42 

I 
I 
I-II 

I-IV 
42.5.101 
42.11.401 
42.12.115 
42.17.105 
42.19.301 

42.20.102 

42.22.1311 

42.22.1311 

42.24.101 

42.27.118 

Special Fuel Dealers Bond for Motor Fuels Tax, p. 192 
Gasoline From Refineries, p. 1071, 1717 
Local Government Severance Tax Distribution 
Procedure, p. 1664, 2043 
Telephone License Tax, p. 1878, 131 
and other rules - Bad Debt Collection, p. lOBO, 1712 
and other rules - Liquor Bailment, p. 1229, 1839 
Liquor License Renewal, p. 115 
Computation of Withholding Surtax, p. 2026, 129 
Clarification of Exception to Tax Levy Limit, 
p. 1070, 1713 
Applications for Property Tax Exemptions, p. 1240, 
1714 
Industrial Machinery and Equipment Trend Factors, 
p. 2020, 130 
Updating Trend Factors for Industrial Machinery and 
Equipment, p. 1074, 1849 
and other rules Subchapter S Elections for 
Corporations, p. 1082, 1715 
Prepayment of Motor Fuels Tax, p. 114 
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42.27.604 Payment of Alcohol Tax Incentive, p. 1072, 1718 
42.28.405 Special Fuel Dealers Tax Returns, p. 1667, 2044 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1881, 2117 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I-II 

I-III 
I-IV 
I-LXV 

46.8.901 

46.10.403 
46.10.403 
46.10.409 

46.10.512 
46.10.701 

46.12.303 

46.12.304 
46.12.503 

46.12.503 

46.12.505 
46.12.514 

46.12.532 

46.12.575 

46.12.590 

46.12.802 

46.12.1201 

46.12.1401 

4-2/28/91 

Reimbursement for General Relief Medical Assistance 
Services, p. 2242 
and other rules - General Relief Medical Assistance, 
p. 2033' 2310 
Freestanding Dialysis Clinics, p. 1086, 1607 
Rural Health Clinics, p. 1544, 1905 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74, 375, 1337, 
1852, 2312 
and other rule Developmental Disabilities 
standards, p. 1317, 1851 
Suspension of AFDC for One Month, p. 1947, 52 
AFDC Standards of Assistance, p. 1245, 1570 
Sliding Fee Scale For Transitional Child Care, 
p. 1685, 2045 
AFDC Earned Income Disregards Policy, p. 1945, 53 
and other rules - Montana JOBS Program, p. 1122, 
1571 
Medicaid Billing - Reimbursement - Claims Processing 
and Payment, p. 901, 1586 
Third Party Liability, p. 912 
and other rule - Inpatient Hospital Services and 
Medical Assistance Facilities, p. 117 
and other rules Disproportionate Share for 
Inpatient Psychiatric Hospitals, p. 2028, 198 
Diagnosis Related Groups (DRGs), p. 904, 1588 
and other rules Early Periodic screening and 
Diagnosis (EPSDT), p. 1938, 2299 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rule - Family Planning Services, p. 1934, 
2302 
and other rules - Inpatient Psychiatric Services, 
p. 1117' 1589 
Prosthetic Devices, Durable Medical Equipment and 
Medical supplies, p. 987, 1951 
and other rules - Payment Rate for Skilled Nursing 
and Intermediate Care services, p. 1107, 1598 
and other rules - Medicaid Horne and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184 
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46.12.2003 and other rule - Pharmacy Pricing Codes for Drugs 
Administered by Physicians and Nurse Specialists, 
p. 2031, 2305 

46.12.2003 Reimbursement for Physicians Services, p. 1243, 1608 
46.12.3206 and other rule Third Party Attorney Fees 

Assignment of Benefits, p. 1088, 1609 
46.12.3207 Transfer of Resources for Medical Services, p. 2104 
46.12.3401 Presumptive and Continuous Eligibility for Medicaid 

services, p. 2037 
46.12.3801 and other rules- Medically Needy Program, p. 2163 
46. 13.106 and other rules Low Income Energy Assistance 

Program (LIEAP), p. 1672, 1959, 2307 
46.14.401 Eligibility of Group Homes for Weatherization 

Assistance, p. 47 
46.14.402 Low Income Weatherization Assistance Program, 

p. 1669, 1960 
46.15.102 Refugee cash Assistance, p. 1766, 1961 
4 6. 30.801 and other rules - Child Support Medical Support 

Enforcement, p. 2102, 135 

·.·,:·. 

~/, ···. 
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