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publication, has three sections. The notice section tains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and

where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
repeal of ARM 2.21.6607
and 2.21.6609, the amend-
ment of ARM 2.21.6606,
2.21.6608, and the adop-
tion of new rules relating
to record keeping

NOTICE OF PUBLIC HEARING ON
THE PROPOSED REPEAL OF ARM
2.21.6607 AND 2.21.6609,
THE AMENDMENT OF ARM
2.21.6606, 2.21.6608, AND
THE ADOPTION OF NEW RULES
RELATING TO RECORD KEEPING

TO: All Interested Persons.

1. on Wednesday, January 22, 1992 at 9:00 a.m., in Room
136, Mitchell Building, Helena, Montana, a public hearing will
be held to consider the repeal of ARM 2.21.6607 and 2.21.6609,
the amendment of ARM 2.21.6606, 2.21.6608 and the adoption of
new rules relating to record keeping.

2. The rules proposed to be repealed are on pages 2-1512
and 2-1513 of the Administrative Rules of Montana.

3. The proposed new rules provide as follows:

RULE_I ADOPTION_OF AGENCY POLICY (1) A department must
adopt a procedure which is consistent with this subchapter and
which contains, at a minimum, the following provisions:

(a) a list of the types of records which are maintained,
pursuant to records management procedures found in Chapter 800,
Montana Operations Manual, Volume I;

(b) a statement restricting access to confidential person-
nel records to those with a job-related purpose for viewing or
using the records;

(c¢) a list or description of those with access to person-
nel records which includes the employee, and any limitations on
that access;

(d) the acceptable location of records in the agency; and,

(e) security procedures for the records.

(2) The policy must be adopted and approved by the Depart-
ment of Administration, as provided in ARM 2.21.1203, no later
than 90 days after the effective date of this policy.

(Auth, 2-18-102, MCA; Imp. 2-18-102, MCA.)

RULE II ACCESS _TO EMPLOYEE PERSONNEL RECORDS (1) All

employee personnel records are confidential and access is
restricted, except an employee's position title, dates and
duration of employment and salary which are public information
and must be released on request. An agency may not require
justification for the request. An agency may require that the
request be in writing.

(2) Agencies must restrict access to confidential records
to protect individual employee privacy.

MAR Notice No. 2-2-199 24-12/26/91
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(3) In addition to access provided in this chapter and a
department procedure, the following provisions will apply to
employee personnel records:

(a) The employee has access to all of his or her employee
personnel records. An employee may file a written response to
information contained in employee personnel records which
becomes a permanent part of the record. The response must be
filed within 10 working days of the date on which an employee is
made aware of the information by the immediate supervisor.

(b) Information collected regarding medical examinations
or inguiries must be treated as confidential medical records in
compliance with the Americans with Disabilities Act (ADA) and
collected and maintained on separate forms in separate files
from employee personnel records. As provided in the ADA, access
is restricted to supervisors and managers when identifying
restrictions on the employee's work or duties or identifying
necessary accommodations; first aid and safety personnel, when
appropriate, if the disability might require emergency treat-
ment, and on reguest from government officials investigating
compliance with the ADA.

(c) Nothing in this rule prohibits those having authorized
access to employee personnel records as provided in this rule or
in any agency peolicy, from relying on the content of those
records when responding to a request for employment information
from organizations to which the employee has applied for
emp]oyment.

(d) The office of the legislative auditor has acg¢cess to
employee personnel records pursuant to 5-13-309, MCA, for
purposes of auditing state agencies.

(e) The human rights commission, department of labor and
industry, has access to employee personnel records directly
related to complaints of discrimination.

({) The professional staff of the state personnel division
has access to confidential records when gathering summary data
on personhnel programs or systems or to provide technical
assistance at the request of an agency.

(g) Employee personnel records, as defined in this policy,
do not include documents, information or other evidence develop-
ed as part of an investigation. Investigations may include, but
are not limited to, grievance investigations, violation of
agency rules, policies and procedures, or matters which may
result in civil or criminal prosecution. Access to such
documents shall be determined on a case by case basis, balancing
the constitutional guarantees of The Right to Privacy, Art. II,
Sec. 10, and The Public's Right to Know, Art. II, Sec. 9.

(h) Others may obtain access to employee personnel records
only with the employee's informed and written permission or with
a valid legal order. The agency will inform the employee when
a valid legal order has been received allowing access to
employee's personnel records.

(i) Fees may be charged to copy employee personnel
records.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA.)

24-12/20/91 MAR Notice No. 2-2-199
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4. The rules proposed to be amended provide as follows:

2.21,.6606 POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana+ to collect and maintain employee personnel
records while {a)-te protecting an employee's right of privacys+
as—well-as—the—publiels—right—to—lnew,—inthe-collection—and
mairtenance—of—-personnel—data; pursuant to Article II, Section
9—-and 10 of the constitution of the state of Montana; and

ineip] 3 1 ! g fod 7 A e
$+by (a) to insure employee awareness of dats records held;
access to records, and to allow empleyees—te correction er
dispute—data of records;
ey (b)_to restrict access to confidential employee person-

el data records to only those with a job-related purpose for

viewing or using the records. Others may have access to
confidential records only with the informed and voluntary
consent of the employee or with a constitutionally=-valid legal
order ., +—and

{d)-——not—to—make—job-relateddeeisions-about—anenpleyee
on—the—bastisef-seeret—filess

(2) It is the objective of this policy to provide minimum
standards for employee record keeping and to require the
adoption of a policy on employee record keeping by each depart-

ment or agency. The department or agency policy must be_adopted
in compliance with this policy and in accordance with Title 2
Chapter &, Montana_code annotated, related to records manage-
ment.

‘tbr—eollecetand-storepersennel-data-which—isrelevant—+te
aﬁ—ageﬂey*&—pﬂfpe&ewaﬂd—%ew&ﬁﬁafe -that—recerds—are—aceurate;

+e+”*iﬂfefﬂ—ﬁﬂp%efeeSHﬂbeﬂﬁ—ﬂhaP‘?efeeﬂﬂ&}*daf&—iﬂ—eﬁ%—
—gollected—and —whe—will have—aecess—to—the

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA.)

2.21.6608 DEFINITIONS As used in this sub-chapter the
following definitions apply:

(1) "Access" means permission to view and use records.

{2) "confidential records' means records concerning an
employee to which there is restricted access.

(3) _"Document" means an object upon which information is
written, transcribed or recorded,

43)(4) "Employee personnel decuments record" means proeper
deoecument a-maintained by -each-ageney-eentaining-peraennel-data on

MAR Notice No. 2-2-199 24-12/26/91



employeer information relating to an _employee's employment with
the state of Montana_ or ah adengy of the state. An employee
personnel record _may be a paper document or it may be informa=-
tion__majintajned in an__information system such as the pay-

roll/personnel/position control system (P/P/P system).

Qther _prodrams _including, but not limited to, Public
Employvees Retirement System (PERS), worker's compensation or
unemployment _insurance, develop records relating to an _employee
which_are not part of the employee personnel record as defined
in this policy.

{5)_  “"Payroll/Personnel/Position control system (P/P/P)"
means the automated system established_by the state of Montana
to maintain some types of personnel records for state emplovees.

(6) _"Records" means a body of recorded information. This
information may be manuyally or electyonically recorded and
majntained.

(Auth., 2-18-102, MCA; Imp. 2-18-102, MCA.)

5. The Employee Record Keeping policy has not been
updated for approximately 10 years. It is reasonably necessary
to make the c¢hanges proposed in this notice to address the
developing of issues of confidentiality and privacy rights of
employees relating to their records. The confidential nature of
most employee personnel records needs to be established. Limits
on access to records need to be defined,

On a practical level, record keeping practices vary widely
between departments to accommodate such factors as the organiza-
tional structure of the department, geographic location of
employees and managers, the existence and use of various
information systems, and historical practices and policies.

The proposed rules would require each department or agency
to establish a policy delineating its record keeping practices.
It does not require any department or agency to adopt a new
record keeping system. Instead, the proposed rules establish
the principles the state will follow in the collection and
maintenance of employee personnel records and designate who may
have access to those records. The agency procedures must
incorporate these principles.

6. Interested parties may submit their data, views, or
arguments concerning the proposed amendment to:

Laurie Ekanger, Administrator
State Personnel Division
Department of Administration
J Room 130, Mitchell Building
Helena, Montana 59620

nc later than January 29, 1992.

5. Liz Hayden, Personnel Policy Specialist, State
Personnel Division, UDepartment of Administration, Mitchell

RRE PRIV MAR Notice No. 2-2-199
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Building, Helena, Montana, 59620, has been designated to preside
over and conduct the hearing.

.

Pal Smilie, Chief Legal Counsel Bob Marks, Director
Department of Administration Department of Administration
certified to the Secretary of State December 16 , 1991.

MAR Notice No. 2-2-199 24-12/26/91



BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION OF NEW RULES
I THROUGH XVII RELATING TO THE
ORGANIZATION OF THE STATE
FUND, PUBLIC PARTICIPATION,
BOARD MEETINGS AND THE
ESTABLISHMENT OF PREMIUM RATES

In the Matter of the proposed
adoption of new Rules I
through XVII relating to the
organization of the State
Fund, public participation,
board meetings and the
establishment of premium
rates.

— e

TO: All Interested Persons:

1. Oon January 15, 1992, the State Compensation Mutual
Insurance Fund will hold a public- hearing at 2:00 p.m., in
Room 303 of the State Compengation Mutual Insurance Fund
Building, 5 South Last Chance Gulch, Helena, Montana, to
consider the proposed adoption-of Rules I through XVII.

2. The proposed rules were adopted as emergency rules
effective . on December 3, 1991. The proposed rules will
generally replace the state..fund's rules found in Title 2,
chapter 55 of the Administrative Rules of Montana, as they
have been declared invalid by the Lewis and Clark County First
Judicial District Court in Montana Health Care Association, a
Montana nonprofit _corporation; Discovery Care Centre, a
Montana _corporation; and Valley Health Care Center, a
Minnegota corporation, vs_Montana Board of Directors of the
State Compensation Mutual JInsurance ¥Fund; Montana Department
of Administration; Patrick Sweeney, Executive Director of the
State _ _Compensatjon _Mutual _ Insurance . Fund; and_ __State
Compensation Mutual Insurance Fund; Cause No. CDV-91-1042,
decided November 26, 1991. The rules will be repealed in due
course by the state fund board of directors.

3. The proposed rules are as follows:

RULE I. ORGANIZATIONAL RULE (1) Organization of the state
Compengsation Mutual Insurance Fund:

(a) History. The State Compensation Mutual Insurance
Fund (state fund) was implemented under the provisions of
39-71-2313, MCA (1989), on January 1, 19%0. Its functions and
responsibilities are set forth in Title 39, chapter 71, part
23, MCA.

(b) Departments. The state fund consists of the
following departments:

(i) Underwriting department;
. (ii) Benefits department;

(iii) Legal department;

(iv) Administrative and finance department; and

(v) Management information services department.

20127205/ MAR Motice No. 2-55-7
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(¢} Boa of Directors. The board of directors,
appointed by the governor, is responsible for the management
and control of the state fund.

(d) President. The president, appointed by the board of
dlrectors, has general responsibility for the operations of
the state fund.

(e) Executjve Vice President. The executive vice
president has the responsibility of assisting the president in
the implementation of policy and procedures under the
direction of the president.

(f) ecutive taff. The executive staff performs
general administrative functions for the president and vice
president of the state fund. Its activities include, but are
not limited to, personnel, special projects, and support.

(2) Functions epartment.

(a) Underw i De tment. The underwriting department
has the responsibility of underwriting and administering
policies of workers' compensation insurance. Its activities

include marketing, issuance, and cancellation of policies;
safety; audits; and employer services regarding policies of
insurance.

(b) Benefits Department. The benefits department has the
responsibility for all aspects of administering and adjusting
claims for benefits.

{c) Legal Department. The legal department is
responsible for providing legal services to the state fund.
(d) Administrative and Finance Department. The

administrative and finance department has the responsibility
of performing accounting and related services, providing
administrative support, and assisting in compliance with state
budgetary laws and procedures.

(e) Management Information Services  Department. The
management information services department has the
responsibility for collection, analysis and dissemination of
data, and responsibility for ©programming and hardware
administration.

(3) Information or submissions. General inquiries
regarding the state fund may be addressed to the executive
vice president. Specific inquiries regarding the functions of
each department may be addressed to the vice president who
heads the particular department. The address of the State
Fund is 5 South Last Chance Gulch, Helena, Montana 59601.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-4-201,
MCA

Rationale: Section 2-4-201(1), MCA, requires each state
agency to adopt as a rule a description of its organization,
stating the general course and method of its operation and
methods whereby the public may obtain information or make
submissions or requests. Rule I is necessary to effectuate
this statutory requirement. It describes the operating
organization of the state fund and provides the method for

MAR Notice No. 2=55-7 24-12/26/91



obtaining information from and submitting information to the
state fund.

RULE II. POLICIES AND_OBJECTIVES IN PROVIDING CITIZEN
PARTICIPATION IN THE OPERATION OF THE STATE COMPENSATION
MUTUAL INSURANCE FUND (1) Participation of the public is to
be provided for, encouraged, and assisted to the fullest
extent practicable consistent with other requirements of state
law and the rights and requirements of individual privacy.
The major objectives of such participation include
responsiveness of governmental actions to public concerns and
priorities, and improved public understanding of official
programs and actions. Prior to the adoption, amendment or
repeal of rule or bpolicy the state fund shall, where the
decision is of significant public interest, give adeguate
notice that the decision is to be made and provide a means for
public participation in the making of the decision.

AUTH: Sec. 39-71-231% and 2316, MCA; IMP: Sec. 2-3-103,

MCA

RULE_TIT. GUIDELINES FOR_DETERMINATION OF SIGNIFICANT
PUBLIC INTEREST (1) The following will be deemed of a
significant public interest to require notice and the
availability of an opportunity for public participation in the
decjision making process:

(a) The adoption, amendment or repeal of an
administrative rule which sets forth the process, procedure,
formula and factors for adopting or changing premium rates for
classifications or other administrative rulemaking pursuant to
Title 2, chapter 4, MCA.

(b) Premium rate adjustments,

AUTH: Sec. 32-71-2315 and 2316, MCA; TIMP: Sec. 2-3-103,

MCA

RULE IV. GUIDELINES FOR STATE FUND PROGRAMS (1) The
state fund shall maintain a current list of interested persons
and organizations including any who in writing request
inclusion on such list for prior notification of items of
significant public interest.

(2) The state fund files, other than personnel files and
those files required by law or requirements of personal
privacy to remain confidential, are open to public inspection
in accordance with established state fund policy. These files
are located at the state fund office in Helena, Copies of
specific documents are available within a reasonable time for
a copying charge plus employee time upon a written request.

(3) ©One person appointed by the president shall be
designated as contact person with the public on a proposed
decision or action of significant public interest as
enumerated in Rule III, This person should be a state fund
employee familiar with the proposed decision or action.

21=-12/26/791 MAR Notice No. 2-33-7
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(4) General inguires regarding the state fund may be
addressed to the president. Specific inquires regarding the
functions of each department or for requests for information
may be addressed to the vice president who heads the
particular department. The address of the State Fund is 5
South Last Chance Gulch, Helena, Montana 59601.

(5) The 1listing of specific measures in this section
shall not preclude additional techniques for obtaining,
encouraging or assisting public participation.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103,
MCA

RULE V. NOTICE AND MEANS FOR PUBLIC PARTICIPATION

(1) One or more of the following steps, as applicable,
shall be taken to assist public participation in decision
making or items of significant public interest as enumerated
in Rule III:

(a) a proceeding or hearing shall be held in compliance
with the provisions of the Montana Administrative Procedure
Act, Title 2, chapter 4, MCA;

(b) notice shall be mailed to those persons on the list
of interested persons in Rule IV above;

(c) a news release, legal advertisement, or other method
of publication shall be given to news media which shall
include the proposed action, and the date, time and place of
the meeting where oral data, views or arguments may be
submitted, or the name and address where written data, views
or arguments may be submitted concerning the proposed action.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103,
MCA

RULE_VI. AWARDING CONTRACTS (1) Opportunity for citizen
involvement in the awarding of contracts shall be provided by
observing the laws regarding the awarding of contracts by
public agencies. Thus public notice is through the invitation
to bid or requests for proposals.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103,
MCA

Rationale: Sec. 2-3-101, MCA, requires that each agency
develop procedures for permitting and encouraging the public
to participate in agency decisions that are of significant
interest to the public. Rules II through VI are necessary to
effectuate this statutory requirement. The rules provide the
guidelines under which public participation in state fund
programs is determined and facilitated. The rules also
provide the method for obtaining information from and
submitting information to the state fund, and for public
participation in the awarding of contracts.

VII. (1) All meetings of the state
fund board of directors are open to the public, subject to the
provisions of Title 2, chapter 3, part 2, MCA. The date,

MAR Notice No. 2-55-7 24-12/26/91



time, and place of a meeting of the board of directors may be
obtained by contacting the State Fund, 5 South Last Chance
Gulch, Helena, Montana 59601 or by calling (406) 444-6518.
Persons interested in receiving written notice of the meeting
and a copy of the agenda should write the president of the
state compensation mutual insurance fund at the above address.

AUTH: Sec., 39-71-2315 and 2316, MCA; IMP: Sec¢. 2-3-103,
MCA

Rationale: Section 2-3-103, MCA, requires each state
agency to develop, by rule, procedures for permitting and
encouraging the public to participate in agency decisions that
are of significant interest to the public. Rule VII is
necessary to effectuate this statutory requirement because it
provides that the meetings of the state fund board of
directors will be open to the public and advises the public of
the means of obtaining notice of the meetings.

RULE VIII. METHOD FOR ASSIGNMENT OF CLASSIFICATIONS OF
EMPLOYMENTS (1) Risks insured by the state fund must be
divided by the state fund into classifications. An individual
classification must group together risks so that each
classification reflects exposures common to those employers in
the classification.

(2) An employer covered by a state fund policy must be
assigned a classification according to the type of exposure to

risk within the employer's business. The classification
generally includes all the various types of labor of the
business. If a single classification is not sufficient to

describe the risk, more than one classification may be
assigned to the employer.

(3) The state fund shall assign its insureds to
classifications contained in the classifications section of

the state compensation insurance {und policy services
underwriting manual issued July 1, 1991. That section of the
manual is hereby incorporated by reference. Copies of the

classification section of the manual may be obtained from the
Underwriting Department of the State Fund, 5 South Last Chance
Gulch, Helena, Montana 59601,

AUTH: Sec. 39-71-2316, MCA; IMP: Sec. 39-71-2311 and
39-71-2316, MCA

Rationale: Section 39~-71-2311, MCA, requires the state
fund to be neither more nor less than self-supporting and that
premium rates be set at least annually at a level sufficient
to ensure the adequate funding of the insurance program.
Section 39-71-2316, MCA, provides that the state fund may
adopt classifications and charge premiums for the
classifications so that the state fund will be neither more
por less than self-supporting. The state fund is proposing to
adopt Rules VIII through XVII to establish the process,
procedure, formulas, and factors for adopting and changing
premium rates that ensures that the state fund will be
actuarially sound and not more nor less than self-supporting,

24=-12726/91 MAR Motice No. 2-505-7
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and that equitably distributes the costs of the state fund
insurance program among its policyholders.

Rule VII1 establishes a classification system that groups
together employers with a similar exposure to losses. The
system establishes each classification as both homogeneous and
large enough to provide a meaningful statistical base in order
toe ensure an equitable distribution of costs. This
classification system also ensures the integrity of the data
base which is essential to pricing and experience rating. The
rule requires the state fund to assign an employer to a
classification that best describes the employer's business and
includes all the various types of labor. The classification
by the employer's general risk is intended to promote safety
and loss prevention because grouping employers by the nature
of their business provides an industry with the incentive to
control its own workers' compensation costs through
industrywide safety and loss prevention programs.

RULE IX CALCULATION OF EXP N ES (1) For each
clasgification, the state fund shall calculate an experience
rate based upon the experience of the class. The experience
rate must be based on a review of the total incurred losses
and total payroll in the classification during up to 10 full
fiscal years immediately preceding the date of review,
adjusted by an expense ratio. "Fiscal year" means the year
beginning July 1.

(2) The experience rate for a classification must assume
an expense ratio that takes into account operational and
administrative costs.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec.
39-71-2311 and 39-71~2316, MGA

Rationale: Rule IX establishes a procedure by which the
state ' fund may use the past insurance experience of a
clagsification to forecast or predict future losses in order
to provide the most appropriate rate of the classification.
This process helps to ensure that the costs of providing
workers' compensation insurance are equitably distributed
among state fund policyholders.

. C ON O ED TY W (1) If
the payroll, premium, and losses in a particular
classification are not sufficient to provide a meaningful and
credible statistical basis for estimating an equitable
distribution of costs, the state fund actuary shall determine
a credibility weighted rate for each classification.

{(2)  The credibility weighted rate is assigned to a
clasgification in order to modify the experience rate. It is
based on the actuary's determination of the reliability and
predictability of the classification's statistical data. In
determining the credibility weighted rates, the state fund
actuary shall consider the experience rate, existing manual
rate, payroll, premium, and losses.
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AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec.
39-71-2311 and 39-71-2316, MCA
Rationale: Rule X provides a procedure by which the

state fund may, if a classification does not have sufficient
experience to provide a meaningful statistical base, assign a
credibility factor to the classification to arrive at a
credibility weighted rate that allows the rate to be more
fairly determined.

RULE XI. DETERMINATION OF AGGREGATE REVENUE REQUIREMENTS

(1) In order to determine the premium rate to be charged
to an insured covered by the state fund for the following
fiscal year, the state fund shall actuarially determine the
projected revenue requirements for the year, The projected
total revenue must be sufficient to cover:

(a) the value of ¢laims, as determined by actuarial
analysis, expected to be incurred as a direct result of
covered accidents during the following fiscal year;

(b) operational and administrative expenses, claims
adjustment expense related to covered claims, and other
expenses required to operate the state fund for the fiscal
year; and

(c¢) an amount sufficient  to maintain appropriate
contingency reserves and policyholder surplus.

(2) In determining the projected revenue reguirements
for the following state fund fiscal year, the state fund
actuary shall consider:

(a) the present financial condition of the state fund;

(b) trends in the number of accidents incurred during
the immediately preceding period of up to 12 years;

(¢) trends in the cost of accidents incurred during the
immediately preceding period of up to 12 years;

(d) the estimate of investment and other income accruing
to the state fund for the following fiscal year;

(e) recent court decisions that may affect the liability
of the state fund;

(f) legislative changes in the statutory benefit scheme;

(g) factors relating to maintenance of the policy base
of the state fund;

(h) the anticipated changes in covered payroll during
the year for which the premium rates will be in effect; and

(i) other factors the state fund considers relevant in
establishing an accurate projection of revenue requirements.

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec.
39-71-2311 and 39-71-2316, MCA
Rationale: Rule XI is necessary to ensure that, as

required by 39-71-2311, MCA, premium rates are set at a level
sufficient to adequately fund the insurance program and
predict future costs. The proposed rule requires the state
fund, through its actuary, to adequately predict the revenue
requirements for the policy year. The rule states the cost
elements that must be fully funded through premium collection
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and the relevant factors that must be considered in arriving
at an accurate projection of aggregate revenue requirements.

RULE XII. PREMIUM RATESETTING (1) Except as provided
in subsections (2) through (5), to establish a premium rate
for a classification for the following fiscal year, the state
fund shall apply a factor to each credibility weighted rate in
an amount sufficient to ensure that the aggregate of the
premium for all classifications provides an amount sufficient
to meet the actuarially determined aggregate revenue
projections.

(2) The state fund shall evaluate an individual
classification to determine whether the process for setting
the premium rate results in an equitable rate based on an
analysis of the losses and the premium amount and, if the rate
is not equitable, may adjust it so that it is equitable.
Payrolls have been determined not to be sufficiently
verifiable for the horse racing industry and a fee basis shall
be used. The fee shall be based on the aggregate revenue
requirements of this classification and allocated among the
projected number of industry participants.

(3) The state fund may set a classification's rate at a
percentage of the National Council on Compensation Insurance
(NCCI) rate based on a factor recommended by the state fund
actuary of not more than 80% of the NCCI rate or not less than
50% of the NCCI rate or at the rate of an equivalent class
code recommended by NCCI or the state fund actuary. These
situations include, but are not limited to:

(a) an industry or occupation new to Montana or the
state fund;

(b) an industry or occupation without state fund
experience;

(c) an industry or occupation which has changed to the
extent that a new classification code is applicable;

(d) an industry or occupation with significant changes
in class code definition or application such that a portion of
the experience of that classification code would be moved into
two or more classification codes. A significant change may be
determined by the impact on the experience of the class codes
by review of the percent of payroll and liabilities affected,
numbers of policyholders, the similarities or differences in
experience and premium of those moving into or out of a class
code and the feasibility of developing experience-based rates.

(4) The state fund, subject to the approval of the state
fund board of directors, may 1limit the percentage amount of
premium rate increases or decreases if the limitation is
applied to all classifications and the state fund is
maintained on an actuarially sound basis. In establishing a
limitation, the state fund may consider such factors as market
share, catastrophic or unusual losses, rate stabilization, and
economic impact on the state fund.
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(5) The state fund may, with concurrence of the state
fund board . of directors, implement interim premium rate
changes. The interim adjustment of the premium rates for
classifications may be either experience based for the
remainder of the fiscal year as set forth in Rule IX through
Rule X1I (1) or the same percentage increase or decrease may
be applied to each classification's rate. If the interim rate
adjustment is experience based, the immediately preceding
fiscal year may be excluded in the review of total incurred
losses and total payrocll as per Rule IX. In an interim rate
adjustment, the Board may also use the exact experience
utilized to set the rate for the fiscal year as in Rule IX.

AUTH: Sec. 39-71-231% and 2316, MCA; IMP: Sec.
39-71-2311 and 39-71-2316, MCA

Rationale: Rule XII sets forth a process by which the
state fund sets a premium rate for an individual
classification in order to ensure that the insurance program
is self-supporting, as required by 39-71-2311 and 39-71-2316,
MCA. The rule in (1) requires the state fund to apply a load
factor, either upwards or downwards, in order to raise
sufficient premium to satisfy aggregate revenue projections.

The rule in (2) also allows the state fund to analyze an
individual classification to determine if the rate is fair and
to adjust it if it is not appropriate, based on an analysis of
the losses and the premium amount. This process is necessary
to allow the state fund to set its rates so that one
classification is not assuming more than its equitable share
of the costs of providing insurance. A fee-based method of
premium is necessary for the horse racing industry as the
state fund has had a policy contract with the board of horse
racing and their licensees for several vyears. Even though
they initially came to us and requested a different method of
establishing rates for the horse racing industry, they are now
considering not continuing that relationship. The state fund
wishes to continue the fee based-system for the horse racing
industry as a fee-based system is more verifiable than a
payroll-based method.

Rule XII(3) is necessary to provide a process, procedure,
formulas, and factors for determining premium rates for a new
or changed industry or occupation by using NCCI rates as a
basis or by following the state fund actuary's recommendations
when the industry or occupation is new, lacks state fund
experience, has changed to the extent a new classification
code is applicable or has undergone a significant change in
class code definition or application.

Rule XII{4) allows the state fund board to set a cap on
rate changes, either upwards or downwards, in order to ensure
that a rate for a classification does not fluctuate toa
widely,

] Rule XII(5) 1is necessary to allow the state fund to
implement an interim rate adjustment with the board's
concurrence. It is statutorily required that the state fund
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must be neither more nor less than self-supporting, that
premium rates bhe set at leagt annually to ensure adequate
funding of the state fund and that the hoard operate the state
fund as would the governing body of a private mutual insurance

carrier. This rule provides the method by which the board
could implement an interim rate adjustment if financial
conditions warrant an interim adjustment. An interim rate

adjustment may be either experience based or on a percentage
increase or decrease applied to each classification rate. An
experienced-based rate adjustment on an interim basis may
utilize the exact experience used to previously set the rate
for the entire year in that the adjustment is to allow
collection of adequate premium as required by revenue needs
for the entire fiscal year. 1In addition, the experience from
the most recent fiscal year could be excluded in an interim
rate adjustment as it may be incomplete.

RULE _XIII, EXPERIENCE MODIFICATION FACTOR (1) An

insured, whose premium level qualifies, must be assigned an
experience modification factor that reflects the insured's
actual experience in comparison to the expected experience.
"Experience modification factor" means a factor derived from
an evaluation of payroll and accident experience in previous
policy periods that is based on the formula of a national
rating organization.

(2) The state fund shall use the methods used by the
workers' compensation rating organization to identify a
qualified insured and determine the insured's experience
modification factor in order to reward an insured with a good
safety record and penalize an insured with a poor safety
record.

(3) The state fund may use only experience incurred
within the state in determining an experience modification
factor.

AUTH: Sec., 39-71-2315% and 2316, MCA; 1IMP: Sec.
39-71-2311 and 39-71-2316, MCA

Rationale: Rule XIII allows the state fund to provide
the individual insured with a rate that best indicates the
insured's own potential for incurring claims. This ensures
that the insured's premium rate is appropriate for the
insurance protection being provided and also provides an
incentive for loss prevention.

E V. JA CING W (o CA

(1) Effective July 1, 1991, the state fund shall
implement variable pricing categories within individual
classifications based upon actuarially determined aggregate
revenue requirements, annual premium threshold, and the
insured's most recent policy effective date, loss ratio and
qualification for experience modification. An analysis shall
be conducted annually, and will result in placement of
insureds into a pricing category for the next fiscal year,
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(2) The annual analysis will include a determination of
each insured's most recent policy effective date; earned
premium for the most recent complete fiscal year; combined
loss ratio, including any prior associated policies of up to
three of the most vrecent complete fiscal Yyears; and
qualification for experience modification in the next fiscal
year. The annual analysis will also include a variable
pricing stabilization review.

(3) Vvariable pricing stabilization review means an
annual analysis of total earned ©premium, state fund
administrative and operating expenses, adeqguate reserve
requirements and other relevant factors, to establish a
premium threshold and loss ratio thresholds so as to reward
employers with a good safety record and penalize employers
with a poor safety record. Any adjustment in the preferred
category shall be offset by an adjustment in the equitable
category so as to assist the state fund to be neither more nor
less than self-supporting.

(4) Insureds will be placed in one of the following
three pricing categories established under this rule:

(a) For placement in the preferred category with the
lowest premium rate, all of the following must apply:

(i) the insured's most recent policy effective date is
prior to the beginning of most recent complete fiscal year;

(ii) the insured's premium in the most recent complete
fiscal year is more than the threshold determined by a
variable pricing stabilization review;

(iii) the insured's combined loss ratio for up to three
of the most recent complete fiscal years places the insured in
the lowest rated variable pricing category as determined by a
variable pricing stablilization review; and,

(iv) the insured is not qualified for experience
modification in the next fiscal year.

(b) For placement in the select category with the middle
premium rate, any one of the following must apply:

(i) the insured's most recent policy effective date is
subsequent to the beginning of the most recent complete fiscal
year; or,

(ii) the insured's premium in the most recent complete
fiscal year is less than the threshold determined by a
variable pricing stabilization review; or,

(iii) the insured will qualify for experience
modification in the next fiscal year; or,

(iv) the insured's most recent policy effective date is
prior to the beginning of the most recent complete fiscal
year; and all of the follow1ng apply

(A) the insured's premium in the most recent complete
fiscal year is more than the threshold determined by a
variable pricing stabilization review;

(B) the insured's combined loss ratio for up to three of
the most recent complete fiscal years is average as determined
by a varjable pricing stabilization review; and,
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(C) the insured is not qualified for experience
modification in the next fiscal year.

(c} For placement in the equitable category with the
highest premium rate, all of the following must apply:

(i) the insured's most recent policy effective date is
prior to the beginning of the most recent complete fiscal
year;

(ii) the insured's premium in the most recent complete
fiscal year is more than the threshold determined by a
variable pricing stabilization review;

(iii) the insured's combined loss ratio for up to three
of the most recent complete fiscal years places the insured in
the highest rated variable pricing category as determined by a
variable pricing stabilization review; and,

(iv) the insured is not gqualified for experience
modification in the next fiscal year.

(5) Notwithstanding paragraphs (1) through (4), the
state fund may at any time place an insured in a pricing
category with a higher premium rate based upon consideration
of other relevant factors including, but not limited to:

(a) timeliness of the insured's payroll reporting and
premium payment history;

(b) an insured's prior policy was cancelled for
nonsubmission of payroll reports, nonpayment of premium,
failure to pay increased deposit when required, failure to
cooperate in an audit or material misrepresentation;

(c) the prior insolvency of the insured or any of the
insured's principals;

(d) determination that the insured is an increased risk
pursuant to a state fund evaluation;

(e} the insured qualifies for the safety incentive or
loss prevention program but refuses or fails to adegquately
implement or maintain a loss control program;

(£) the work is primarily performed at locations other
than the insured's principal job site or place of business and
the insured does not have control over the job site or place
of business;

(g) the insured has a history of preventable losses;

(h) the insured or any of its principals have a prior
history with any insurer where the most recent experience
modification reflects a factor of greater than 1.00.

AUTH: Sec. 39-71-2315 and 2316, MCA; 1IMP: Sec.
39-71-2311 and 39-71-2316, MCA

Rationale: This rule implements section 39-71-2311, MCA,
requiring the state fund to be neither more nor less than
self-supporting by establishing premium levels sufficient to
ensure the adequate funding of the insurance program. The
rule incorporates the additional factors for variable pricing
added by the legislature in 1991 to include timely reporting
of payroll and premium payments as well as other relevant
factors. In addition, the rule sets out the criteria by which
an insured becomes gualified for one of the three pricing
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categories, and provides an incentive for an insured to
develop and maintain a good safety record.

RULE_XY. MEDICAL_ DEDUCTIBLE (1) The state fund offers
an annual medical deductible plan in increments of $500,
$1,000, $1,500, $2,000 and $2,500 per claim. This plan allows
qualified employers to reimburse the state fund for a selected
deductible amount of the medical costs of each claim in
exchange for a premium discount.

(2) To qualify for the plan, an employer must:

(a) file an endorsement form, provided by the state
fund; and

(b) have annual premium which equals or exceeds the
chosen deductible amount; and

(c) demonstrate the ability to promptly pay the
deductible amounts by not having a poor premium payment
history with the state fund.

(3) The state fund is responsible for initial payment of
medical benefits; then bills the employer for reimbursement up
to the chosen deductible amount. The state fund may cancel
the employer's policy for failure to reimburse the state fund
for expended medical deductible amounts.

AUTH: Soc. 39-71-2316, MCA; IMP: Sec. 39-71-434,
39-71-2311, MCA
Rationale: To describe the statutorily required medical

deductible plan offered by the state fund and set forth
qualifying criteria for individual insureds.

This rule is necessary in that the 1991 legislative
session made offering the medical deductible plan mandatory on
the insurer's part rather than discretionary. Therefore, the
state fund needs qualifying criteria to fully implement this
plan for its policyholders.

RULE XVI, VOLUME DISCQUNT (1) The state fund may
provide to insureds covered by the state fund a fiscal year
percentage reduction of premium, based on premium volume.

AUTH: Sec, 39-71-2315% and 2316, MCA; 1IMP: Sec.
39+~71=-2311 and 39-71-2316, MCA

Rationale: Rule XVI allows the state fund to provide a
volume discount for its insureds based on their premium
volume, This type of discount is offered by other workers'
compensation insurers. The rule is nhecessary to allow the
state fund to give 1its larger insureds credit for the
economies of the scale in expenses to service them. The rule
also allows the state fund to develop and maintain its market
share in order to attract and keep the better risks that
offset the poorer risks which the state fund, as the insurer
ef last resort, is required by 39-71-2311, MCA, to insure.

RULE_XVII. MINIMUM YEARLY PREMIUM (1) As permitted by
39-71-2316, MCA, the state fund, subject to the approval of
the state fund board of directors, may charge a minimum yearly
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premium in order to cover its administrative costs for
coverage of a small employer.

(2) In calculating a minimum yearly premium, the state
fund shall identify the direct and indirect costs associated
with the administration of all insurance policy contracts.
The costs then must be divided by the number of employers
insured by the state fund. Each employer insured by the state
fund must be assessed and pay no legs than the minimum yearly

premium.

AUTH: Sec. 39-71-~231% and 2316, MCA; IMP: Sec.
39-71-2311 and 39-71-2316, MCA

Rationale: Rule XVII is necessary to establish the

method whereby the state fund may set a minimum yearly
premium, as allowed by 39-71-2316, MCA, to recoup the costs of
servicing a smaller policyholder. The rule clarifies that the
costs of administering all policies must be added together and
all state fund insureds must pay at least the amount
established by dividing those costs by the number of insureds.

4. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written testimony may be submitted to state fund attorney
Nancy Butler, Legal Department, State Compensation Mutual
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana
59601, no later than January 23, 1992,

5, Nancy \Butler of the State Fund Legal Department and
ing !of the VUnderwriting Department have been
ko preside over and conduct the hearing.

ey Qa...-f) ,L/\MA'-——Q -

Dal smilie, Chief Legal Counsel Ja T. Harrison, Br;/
Rule Reviewer Ch¥irman of the Boa

/ Pl
R s oo /
~ //ﬂ - } /bln,t //ézx
Naricy Butler, General Counsel
Rule Reviewer

Certified to the Secretary of State December 16, 1991.
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BEFORE THF DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of New Rules ) ADOPTION OF NEW RULES
pertaining to the importation ) PERTAINING TO THE IMPORTATION
of Purple Loosestrife and Wand) OF PURPLE LOOSESTRIFE AND WAND
Loosestrife and hybrids ) LOOSESTRIFE AND HYBRIDS
thereof into Montana ) THEREOF INTO MONTANA

NO PUBLIC HEARING CON%EMPLATED
TO: All Interested Persons:

1. on January 25, 1892, the Department of Agriculture
proposes to adopt new rules relating to the importation of Purple
and Wand Loosestrife and their hybrids into Montana.

2. The proposed new rules will read as follows:

RULE I REGULATED LOOSESTRIFE ARTICLES Regulated articles
intlude all varieties and hybrids of plants, seeds, and
propagative plant parts of Lythrum saljcaria commonly known as
Purple Loosestrife, and Lythrum virgatum commonly known as Wand
Loosestrife. Common horticultural variety names include, but are
not limited to: The Beacon, Fire Candle, Brightness, Lady
Sackville, Mr. Robert, Robert's, Happy, Roseum Superbum, var.
Tomehtosum, Purple Spire, Rose Queen, The Rocket, Morden Rose,
and Dropmore Purple.

AUTH: 80-7-702 MC MP: 80-7-701 MCh

B!LE_IIMJL_Juﬂlgﬁﬁ_QQMkBEI!Q_IMEQ_IAIIQH_QI_
LOOSESTRIFE ARTICLES - PERMIT Loosestrife Articles may not be
imported into Montana unless under Permit issued by the
Department. The Department may issue Permits for herbarium,
educational, and research purposes provided that there is no
threat to Montana,s native plant community. The Permit shall
include the name and address of the importer, the botanjcal and
common variety name of the Loosestrife articles, the location in
Montana where the Loosestrife articles will be located, and the
terms and conditions under which the Loosestrife articles will be
kept so as to prevent the introduction of the Articles into
Montana's native plant community. The Department may also
request other information as it deems necessary.

UTH: 80-7-702 MCA IMP: 80-7-701 MCA
RULE III FAILURE TO OBTAIN PERMIT OR VIOLATION OF TERMS QF
T Any person who imports Loosestrife Articles

intp Montana without a Permit, or who violates the terms or
conditions under which a Permit was issued shall bhe subject to
penalties provided for in Section 80-7-703 MCA. The Loosestrife
Articles may also be subject to confiscation and destruction by
the Department at the expense of the violator.

AUTH: 80-7-702 MCA IMP: 80-7-701 MCA
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REASON Purple Loosestrife, Lythrum salicaria, and wand
Loosestrife, Lythrum virgatum, have in the past been imported
into Montana as landscaping plants. However, it is known that
Purple and Wand Loosestrife will choke out native plants in
wetlands, eliminate open water and waterfowl nesting sites, and
clog ijrrigation ditches. To address this problem Purple
Loosestrife has been declared a Noxious Weed under 7-22-2101 MCA,
however such a declaration does not restrict or control the
importation of Purple Loosestrife and the closely related Wand
Loosestrife into Montana. These rules are necessary to restrict
the spread of Purple and Wand Loosestrife into Montana as an
adjunct to the Noxious Weed Control Act.

3. Interested persons may present their data, views, or
arguments either orally or in writing to O. Roy Bjornson,
Montana Department of Agriculture, Plant Industry, Ag/Livestock
Building, Capitol Complex, Helena, MT 59620, no later than
January 23, 1992,

4. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written regquest
for a hearing and submit this request along with any written
comments he has to O. Roy Bjornson, Administrator, Department of
Agriculture, Ag/Livestock Building, Capitol complex, Helena, MT
59620, no later than January 23, 1992.

5. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persong who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or from
any association having no less than 25 members who will be
directly affected, a hearing will be held at a later date,

Notice of the hearing will be published in the Montana
Administrative Register and mailed to all interested persons.

EWsppoitle.d

E.M. Snortland, Director
Department Agriculture

~ -

Timothy J. Meloy, AXtorney
Rule Reviewer
Department of Agriculture

Certified to the Secretary of State Office December 16, 1991
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF SECURITIES
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of ARM 6.10.121 ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On January 27, 1992, the State Auditor and
Commissioner of Securities proposes to amend ARM 6.10.121.
2. The rule as proposed to be amended provides as follows:

6.10,121  REGISTRATION  AND _EXAMINATION--SECURITIES
SALESMEN. . INVESTMENT ADVISER REPRESENTATIVES, BROKER-DEALERS,
AND INVESTMENT ADVISERS (1) To become registered in this
state as a securities salesman or an investment adviser
representative, the individual applicant shall pass the
National Association of Securities Dealers, Inc., Uniform
Securities Agent State Law Exam or an examination designated by
the commissioner. The applicant must also complete an
application form described in subsection (2). K/AAbS0ty
APPLIY ivid / ALY AR /A ATV 73U /TR EUEY / AL LB WO/ Avaloty /ey /X aKeE / &n
AXAMIRAY IBNL

(2) through (8) remain the same.

3. The rule as proposed to bhe amended provides in
substance that all securities salespersons, including those
appointed directly by insurance companies which issue
securities in the form of variable insurance products, will be
required to take and pass an examination to become registered
and sell as a securities salesperson. This amendment is
necessitated by legislation enacted by the 1991 Montana
Legislature which provided for the regulation of wvariable
annuity products by the Montsna Securities and Insurance
Departments (Chapter No. 228). FExemptions to the examination
requirement will continue to be considered pursuant to ARM
6.10.121(8).

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to David
Barnhill, Deputy Securities Commissioner, Montana Securities
Department, P.O. Box 4009, Helena, Montana 59604, no later
than January 24, 1992.

5. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

6. The authority for the amendment is 30- 10-1u7, mMCa

and the rule implements 3n-10-201, MCA.
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Afdrea "Andy
State Auditor a

Commissioner of Securities

/ .
& (wgau /<>: for

Susan C. Witte
Rule Reviewer

Certified to the Secretary of State December 12, 1991

MAR Notice No. 6-37 24-12/26/91



-2539~

BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule pertain- ) OF A NEW RULE PERTAINING TO

ing to Water safety provisions. ) WATER SAFETY PROVISIONS.

NO PUBLIC HEARING CONTEMPLATED
To: All Interested Persons:

1. On January 25, 1992, the Board of Qutfitters proposes
to adopt the above-stated new rule.
2. The proposed new rule will read as follows:

"I SAFETY PROVISIONS (1) All watercraft or vessels are
required to carry on board a supplementary means of power,
such as an extra motor or extra oars that will adequately
motivate the craft.

(?2) Each watercraft or vessel shall contain a
serviceable U.S. coast guard approved personal floatation
device for e¢ach person on board. Children under 12 are
required to wear a personal floatation device.

(3) Each watercraft, vessel, primary, secondary and
temporary base of operation will possess a basic first aid
kit.

(4) oOutfitters and guides are required to hold a current
basic first aid or cardiopulminary resuscitation card within
thirty (30) days of licensure.”

Auth; Sec. 37-47-201, MCA; IMP, Sec. 37-47-201, MCA

REASON: This rule is being proposed to establish requirements

to safeguard safety of persons using services of outfitters.

3. Interested persons may present their data, views or
arguments concerning the proposed adoption in writing to the
Board of Outfitters, Arcade Building, 111 North Jackson,
Helena, Montana 59620-0407, nco later than January 23, 1992.

4. If a person who is directly affected by the proposed
adoption wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written
regquest for a hearing and submit the request along with any
comments he has to the Board of Outfitters, Arcade Building,
111 North Jackson, Helena, Montana 59620-0407, no later than
January 23, 1992.

5. If the Board receives requests for a public hearing
on the proposed adoption from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed adoption, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
fembers who will be directed affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
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persons directly affected has been determined to be 240 based
on the 2400 ljicensees in Montana.

BOARD OF OQUTFITTERS
TIRVING (MAX) CHASE, CHAIRMAN

BY: ({j)[{ L Ve ISau ll"»
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

’ v 1. -
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 16, 1991,
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BEFORE THE BOARD OF PSYCHOLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter ot the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of new rules per- )y PROPOSED ADOPTION OF NEW
taining to continuing education ) RULES PERTAINING TO THE

requirements ) PRACTICE OF PSYCHOLOGY

TO: All Interested Persons:

1. ©n January 21, 1992, at 9:00 a.m. a public hearing
will be held in the Social and Rehabilitation Services
Auditorium, 111 Sanders, Helena, Montana, to consider the
proposed adoption of new rules pertaining to continuing
sdueation requirements.

2. The proposed new rules will rcad as follows:

"1 . CONTINUING EDUCATION REQUIREMENTS (1) In accordance
with 1317-17-202, MCA, the Montana board of psychologists hereby
ecotablishes requirements for the continuing education of
lirnzed psychologists as a condition of license renewal.

(2) The board/staff will not preapprove continuing
cducation programs or sponsors. Qualifying criteria for
continuing education are specified in these rules. It is the
responsibility of the licensee to select quality prograns that
contribute to his/her knowledge and competence which also meet
these qualifications.

{3) A continuing education activity must meet the
following criteria:
(a) The activity must have significant intellectual or

practical content. The activity must deal primarily with
substantive psychological issues, psychological skills or laws,
or rules and ethical standards related to one's rele as a
psychologist, In addition, the board may accept continuing
education activities from other professional groups or academic
disciplines if the psychologist demonstrates that the activity
is substantially related to his or her role as a psychologist.
The following are examples of activities that typically do not
nqualify for continuing education credit:

(i) management of a professional practice,
(ii) investments,
(iii) marketing,
(iv) profitability of the practice,
(v) office organization,
(vi) management,
(vii) legislatjve issues,
(viii) peer review,
(ix) general, non-specific supervision,
‘ () qgrneral staffing, and
{xi) consultation, except if presented in a study

aroup,

(b) The activity itself must be conducted by an
individual or group gqualified by practical or academic
experience,
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(c) All approved formal continuing education courses must
issue a program and certificate of completion containing the
following information:

(i) full name and qualifications of the presentor,

(ii) title of the presentation attended,

(iii) number of hours and date of each presentation
attended, and

(iv) description of the presentation format.

(d) It is the responsibility of the licensee to establish
and maintain detailed records of continuing education compliance
for a period of three years following submission of a continuing
education report."

Auth: Sec. 37-17-202, MCA; IMP, Sec. 37-17-202, MCA

"IT1 CONTINUING EDUCATION PROGRAM OPTIONS (1) Acceptable
continuing education may be chosen from subsections (a), (b) or
(c) below. Up to twenty of the total continuing education units
required can be met by subsection (b) and up to 15 continuing
education units can be met by subsection (c).

(a) (1) Any American psychological association approved
continuing education activity or program for psychologists that
meets new rule I subsections (3) (a) through (c) above will
qualify for continuing education credit.

(ii) Credit may be given for workshops and other
educational activities offered at professional conferences and
conventions sponsored by the American psychological association
and its affiliates if the content of such presentations meets
the standards established by new rule I subsections (3)(a)
through (c) above. General business meetings do not gqualify.

(iii) Any other specific activities, i.e. audio tapes or
conference/workshops, meeting requirements of new rule I
subsections (3) (a) through (¢) above.

(b) (i) Documentation of successful completion of the ABPP
examination may be submitted in fulfillment of 20 continuing
education units.

(ii) Study groups may qualify for continuing education
if

(A) The psychologist submits with the continuing
education form an explanation of the applicability of the study
topic to the psychologist's practice in order to demonstrate the
relevance of the study or case material and to substantiate that
the material meets the requirements of continuing education.

(B) The psychologist provides the specific date and time
for each study group session submitted for continuing education
credit.

(¢) At least three other psychologists or mental health
professionals attend the activity.

(D) Minutes are kept of each study group meeting and are
available to the board of psychologists upon request. The
minutes shall include the names of the participants present, the
subject matter, and references which relate to any written
material utilized. Each such group shall designate an
individual to serve as the recorder of the minutes, The name of
the recorder shall be noted on the continuing education form.

(iii) Formally organized classes, with preassigned
credit and attendance verifiable by transcript, offered under
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the auspices of regionally accredited institutions of higher
education that meet criteria specified in new rule I subsections
(3) (a) and (b) above.

(iv) The following professional activities that meet
criteria specified in new rule I subsections (3)(a) and (b)
above may be submitted in fulfillment of 10 continuing education
units:

(A) Presentation of meeting paper or poster presentation
based on thorough review of the literature, and including
theoretical ideas, with application to clinical work.

(B) Presentation of a workshop in the field of
psychology.

(C) Publication of a review paper or a formal theoretical
paper in a refereed journal in the field of psychology.

(D) Carrying out a research project reported in
publishable form.

(¢) For a maximum of 15 continuing education units
personal growth activities that meet the following criteria:

(i) individual psychotherapy that:

(a) is obtained in a formal setting.

(i) conducted by a certified or licensed professional.
(C) has a fee charged for services rendered.

() is documented by stating the number of contact

hours on the professional's letterhead.
(1i1) group therapy that:

(A) has group meetings in a formal setting.
(13) has a qualified professional for a facilitator.
(<) has a fee charge for services rendered.

(n) is documented by stating the number of contact
hours on the professional's letterhead."
Auth: Sec. 37-17-202, MCA; IMP, Sec. 37-17-202, MCA

"ITTI CONTINUING EDUCATION IMPLEMENTATION (1) One

continuing education credit will be granted for each hour of
participation in the continuing education activity.

(2) A licensed psychologist must earn at least 40
continuing education credits during two consecutive calendar
years. Continuing education activities and courses taken after
Januvary 1, 1991, will be accepted by the board of psychologists.
Continuing education credit shall be reported as follows:

(a) Commencing on or before December 31, 1992, licensees
with even-numbered licenses shall submit 20 hours of continuing
education credit on their license renewals. Thereafter,
licensees with even-numbered licenses shall submit 40 hours on
or before December 311 of each even-numbered calendar year.
Licensees in this category will not report continuing education
on the odd-numbered years but must renew their licenses each
year.

' (b) Commencing on or before December 31, 1993, licensees
with odd-numbered licenses shall submit 40 hours continuing
education credit on or before December 31 of each odd-numbered
calendar year. Licensees in this category will not report
continuing education on the even-numbered years but must renev
their licenses each year.

(c) No continuing education is required for licensees
licensed less than one full calendar year on their first
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reporting date. Licensees licensed less than two full calendar
years, on the first reporting date shall submit 20 hours of
continuing education.

(d) All licensed psychologists must submit to the board
on the appropriate year's license renewal, a report summarizing
their continuing education activities. The board will review
these reports prior to April 30 of the subsequent year and
notify the licensee regarding his/her noncompliance. Licensees
found to be in noncompliance with the requirement will be asked
to submit to the board for approval, a plan to complete the
continuing education reguirements for licensure. Prior to the
next consecutive year's license renewal deadline, those
licensees who were found to be in noncompliance will ke formally
reviewed to determine their eligibility for license renewal.
Licensees, who at this time have not complied with continuing
education requirements, will not be granted license renewal
until they have fulfilled the board-approved plan to complete
the requirements. Those not receiving notice from the board
regarding their continuing education should assume satisfactory
compliance. Notices will be considered properly mailed when
addressed to the last known address on file in the board office.
No continuing education used to complete delinquent continuing
education plan requirements for licensure can be used to meet
the continuing education requirements for the next continuing
education reporting period,

(e) If a licensee ig unable to acquire sufficient
continuing education credits to meet the requirements, he or she
may request an exemption. All requests for exemptions will be
considered by the board of psychologists and evaluated on an
individual basis.

(£) The board will randomly audit 5% of the continuing
education reports submitted each year. Certificates of
completion for continuing education credits reported must be
submitted upon request of the board."

Auth: Sec. 37-17-202, MCA; IMP, Sec. 37-17-202, MCA

: Doctoral training for entry into the field is not
considered adegquate assurance of continued competence throughout
a psychologist's career. Fulfillment of continuing education
requirements is viewed as one necessary vehicle for maintaining
standards of professional practice and for assuring the public
of a high standard of psychological services.

3. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Psychologists, Arcade Building, Lower Level, 111 North Jackson,
Helena, Montana 59620-0407, no later than January 23, 1992.
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4. Steven J. Shapiro, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF PSYCHOLOGISTS

)

/

py: [ ey o Nk N
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Sl e
//{ e \f,-uj,((t:/

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 16, 1991,
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BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PUBLIC HFEARING ON
PROPOSED AMENDMENT

OF 8.97.1410 COMMERCIAL AND
MULTI-FAMILY LOAN PROGRAMS-
GENERAL REQUIREMENTS, 8.97.
1411 COMMERCIAL AND MULTI-
FAMILY LOAN PROGRAMS -
corporations to qualify for TERMS AND LOAN LIMITS, 8.97.
in-state investment of state 1412 COMMERCIAL AND MULTI-

In the matter of the proposed )
)
)
)
)
)
)

fundsg, and proposed adoption } FAMILY LOAN PROGRAMS -
)
)
)
)
)
)
)
)
)

amendment and repeal of rules
implementing HB 479 (Ch. 25,
1991 Laws of Montana) author~
izing the Board of Investments
to allow non-profit

of a new rule implementing SB OFFERING CHECKLIST, REPEAL

26 (ch. 589, 1991, Laws of OF 8.97.1501 INVESTMENT

Montana) authorizing an incen- POLICY, CRITERIA AND

tive to financial institutions PREFERENCES INTEREST AND THE

for small business loan parti- PROPOSED ADOPTION OF NEW

cipation RULE I INCENTIVE TO
FINANCIAL INSTITUTION FOR
SMALL BUSINESS LOAN
PARTICIPATION

TO: All Interested Persons:

1. On January 17, 1992, from 9:00 a.m. to 11:00 a.m., a
public hearing will be held in the conference room of the
Board of Investments, 555 Fuller Avenue, Helena, Montana, to
consider the proposed amendment and repeal of the above-
stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,97,1410 COMMERCIAL AND MULTI-FAMILY LOAN PROGRAMS -
GENERAL REQUIREMENT (1) through (10) will remain the same.

(11) A loan for refinancing purposes will be considered
in conjunction with, but not limited to, a physical expansion
and rehabilitation. For purposes of this rule, physical
expansion means at least 15 percent of the loan proceeds will
be used for improvements to the property. If a loan is made

to a non-— oration urposes owever,
a as e loan eds must be used for
vemnent o

(12) through (16) will remain the same."
Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-5-1504,
17-5-1521, 17-6-211, 17-6-315, 17-6-324, MCA

"8.97.1411 LOAN PROGRAMS FOR _COMMERCIAL AND MULTI-FAMILY
- 0 = S AND LOA (1) will
remain the same.

(2) The maximum loan-to-value ratio will be based upon
the lower of the appraised value, market value or
cost/purchase amount. The maximum loan-to-value ratio applies
to the following types of collateral:
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(a) through (i) will remain the same. . i

(3) A-iean-agreement-muskt-eontain-the-forlowing-signed
and -recorded -addendums - -Wike grantors -shakt -be-triable -for-an
agree-to-pay-any deficirency -owing-under-the-promissery-note
rotwithstanding -any -provision—of -Mentanas -taw-which-wouid
exeuse -the-granters-er-any -other-obtiger-—frem-tiabktity -of

sueh-defieteneys-8 In addjtion to (2)(a) through (i) above,

for_each 0 o) made t non-profit corporatjon
urchased_by the ard ne new private-sector i related to
economic developme ust eated. hi ew jvate-sector

job must pay at least 0 _percent of the average wa
determined by the guarterly statistical report published by
the Montana Department of Labor.

(a)__ 1f the job pays more than the average wage, job
credit will be allowed for ch 2 erce ingrement above the
average wage to a maximum of two_jobs; and

(b} _I1f the job pays less than the average wage, job
credit will be allowed for each 25 percent increment below the
average wage.

{c)_ In order to qualify for this program, a_job created
by the borrower use _of loan progeeds, must be for a salar
or wage that is equal to or greater than the minimum_ wage
provided for in sectjon 39-3-409, MCA."

Auth: Sec. 17-5-1053, 17-5-1521, 17-6-308, 17-6-324,
MCA; IMP, Sec. 17-5-1504, 17-5-1521, 17-6-211, 17-6-308, 17-6-
324, MCA

"8.97.1412 COMMERCIAL, A MU, - IL AND NON-PROFIT
CORPORATIONS LOAN PROGRAMS - OFFERING CHECKLIST (1) If the
offering contains multi-family or commercial loans, or a loan
to a_non-profit corporation, the seller/servicer may be
required to submit any of the following for underwriting:

(a) through (q) will remain the same.

(r) eother-pertinent-infermatieon-as-required: the title,
description, and annual salary of the new private-gector jcb
related to _economic developmept;

(s) _other pertinent jinformation as_required.

(2) through (2)(n) will remain the same."

Auth: Sec., 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-305, 17-6-308, 17-6=314, 17~6-324, MCA

"8.97.1501 INVESTMENT POLJCY, CRITERIA, AND PREFERENCES

(1) through (4) will remain the same.

(3) The board will not fund loans to any governmental
entity er-nem—prefit-espporabion.

(6) through (8) will remain the same."

Auth: Sec. 17-6~-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-305, 17-6-308, 17-6=314, 17-6-324, MCA

"8.97.1502 INTEREST RATE REDUCTION _FOR LOANS TO FOR-
PROFIT BORROWERS FUNDED FROM THE _COAL TAX_TRUST (1) The

board will provide an interést rate reduction only to for-
profit borrowers based on the number of jobs the loan
generates over a two-year period. The date of the formal
written interim or permanent loan application to the
seller/servicer will be used as a beginning date for counting
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jobs created. The interest rate reduction ghall be limited to
a maximum loan size of fewr one percent of the pertien-of-the
pernanent ggal trust fund whien-has-been-designated-for
Montana-investments-by-the-board at each fiscal year end and
calculated ags follows:

(a) through (f) will remain the same.

! t

a W [ e s t r eds
o e i e
minimum_wage \'4 =3=-409, MCA."

Auth: 17-6-308, 17-6~324, MCA; IMF, Sec. 17-6-304, 17-6-
308, MCA

3. The proposed new rule will read as follows:

“I__INCENTIVE TO FINANGQIAL JINSTITUTION FOR SMALL BUSINESS
(1) A financial institution that

originates a small business loan for no larger than 0.0%% of
the balance of the Montana permanent coal tax trust fund at
the end of the last completed fiscal year, is entitled to an
additional service fee in the form of a discount equal to 0.5%
of the board's participation in the loan."®

Auth: Sec. 17-6-211, 17-6-315, 17-6-324, MCA; IMP, Sec.
17-6~314, MCA

REASON: The proposed amendment of rules and the proposed
adoption of a new rule is to implement HB 479 (Ch. 25, Laws of
1991) and SB 26 (Ch. 589, Laws of 1991), respectively.

Chapter 25 and these rules expressly authorize the Board to
allow non-profit corporations teo qualify for in-state
investment of state funds. Without these rules, no procedural
requirements exist for making loans to non=-profit
corporations. 1In fact, an express regulatory prohibition
against such loans presently exists in the current rules.

This prohibition must he removed so the Board can comply with
HB 479. These proposed amendments establish loan requirements
for non-profit corporations and enable the Board to comply
with HB 479 (Ch. 25, 1991, Laws of Montana).

Ch. 589 and the proposed new rule exprassly authorize the
board to provide an additional service fee discount to
financial institutions that participate in loans to small
businesses.

4., Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Mr. Dave
Lewis, Executive Director of the Board of Investments, no
later than January 29, 1992.
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5. Mona Jamison, administrative counsel to the Board,
has been designated to preside over and conduct the hearing.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHATRMAN

BY: e ol e &,
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

T Sewg -
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 16, 1991.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rule relating to ) THE PROPOSED AMENDMENT OF ARM
supervisors of special ed. ) 10.16.1705

To: All interested persons

The notice of proposed agency action published in the
Montana Administrative Register, issue number 20, page 1970, on
October 31, 1991, is amended as follows because the required
number of persons designated therein have requested a public
hearing.

1. ©On January 17, 1992, at 1:30 p.m., in the auditorium
of the Scott Hart Bldg., 301 Roberts, Helena, Montana, a public
hearing will be held to consider amending the rule pertaining to
supervisors of special education.

2. The rule, as proposed to be amended, new material
underlined, provides as follows:

7 v
(1) Supervisors of special education
must have a Class III administrator’s certificate with 3
’ supervisor’s endorsement in special
education.
(AUTH: Sec. 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-
403, MCA)

3. The rule is proposed as the result of a complaint filed
with the Office of Public Instruction. specifically, the
complaint alleged that ARM 10.16.1705 is not implemented as it
is currently written.

4. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing. Written
testimony may be submitted to the Office of Public Instruction,
Room 106, State Capitol, Helena, Montana 59620, no later than
5:00 p.m. on January 24, 1992.

5. An official of the lLegal Services Unit, Office of
Public Instruction, has been designated to preside over and

conduct the hearing.
Nancy Kﬁnan

Superintendent
Office of Public Instruction

Certified to the Secretary of State December 16, 1991.

MAR Notice No. 10-2-83 24-12/26/91



-2551-~

BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of ARM 10.16.1314 ) OF ARM 10.16.1314

NO PUBLIC HEARING CONTEMPLATED

To: All interested persons

1. on January 27, 1992, the Superintendent of Public
Instruction proposes to amend Rule 10.16.1314.

2. The rule effective through June 30, 1991 was temporary
and is hereby deleted. The rule, as proposed to be amended, new
material underlined, deleted material interlined, provides as
follows, Full text of the rule is located at pages 10-245.1
through 10-245.5, ARM.

10.16.1314 FORMULA_ FOR SPECTAL _EDUCATION TUITION RATES
+BFEEEFIVE—ULY-—37—1960+) (1) The follow1ng formula shall be
used by school districts to calculate maximum special educatlon
tuition rates. The source of data shall be the
prior year trustees annual financial ¥epert summary, and pupil
data reports, and the school accreditation fall report of
student enrollment .

tay Fhe—ealeulatien—of speeial-educatieon—tuitien—at the

7 i tevels shall-—neot-exceed

B—Fr—the—event—that —the scheel -distriet—has a—160%
ol 3 h i N
danee) -shaltl-be-usedin-place of ANB-andARM 10161312 dees-not
app%¥~—*A¥he—ea4ea%a§*enmﬁfeeeéaFe—aha&%~4m}Athe_ﬁame—aﬁm{ﬂf
regular—tuition—

(ea) The paximum special education tuitjon rates elementary
fermula shall be calculated as follows:
(i) Elementary tuition
(A) Regular tujtion rate calculations are determined
pursuant to section 20-9-305, MCA, and ARM 10.10.302:
In out of

County County

1. Total Fund 101 Expenditures (last FY)
2. Total Fund 114 Expenditures (last FY) AXXXXXX
3. Total Fund 150 Expenditures (last FY) T
4. Total (line 1 + 2 + 3)
5. ANB Enrollment (euwrrent—FY¥-budget last FY)
6. Line 4 divided by line 5
7. County Equalization Revenue {last FY)
(Revenue Code 101~2110)
&. State Equalization Revenue (last FY)
(Revenue Code 101-3110 and -3111)
9. G anteed Tax Bas or General Fund

(Statew;de mill value per elementary ANB (last FY) * ANB]
* number of General Fund Permissive mills levied (last FY)
* =
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|5sgtg!ld‘ mi | I ya |n§ p_e: glgmgn:g:x BEB ‘ |a§t Ex) * aun]
* d s
XXXXXXX

11, Total (Line 7 + 8 + 9 + 10)

12, ANB (last FY)
3113. Line 16 11 divided by line 5 12
1214. Requla uit

Line 6 minus 1ine i3 13

{B) Special Education Elementary Ptuition Rrate calcula-

+315.Moderately+ handicapped rate
(line 124 doubled)
+416. Plus EHA JIDEA Part B flow-through per
student rate (current year)
$517. Mod. handic. rate (line 135 + 146)
1618. Severely handicapped- rate
(line 124 tripled)
4719. Plus EHA IDEA Part B flow through per
student rate (current year)
1820. Severe handic. rate (line 168 + 1%9)
1921. Profoundly- handic+apped rate
(line 124 quadrupled)
2022, Plus EHA IDEA Part B flow through per
student rate (current year)
2123. Prof. handic. rate {(line 35 21 + 282)

{£) Kindergarten tuition rate (half /2 day program)
#2224. Regular tuition (,.53%#2 line 124)
2325. Mod. handic. rate (.5%f2 line 157)
#426. Severe handic. rate (,5%/2 line 1820)
2827. Prof. handic. rate (,53/2 of line 2%3)

(11) High school tuition
termined
=9- . 02.
In out of

County  County
1. Total Fund 101 Expenditures (last FY)
2. Total Fund 114 Expenditures (last FY) XXXXXXX
3. Total Fund 150 Expenditures (last FY)
4. Total (line 1 + 2 + 3)
5. ANB Enrollment (eurrent—F¥—budget last FY)
6. Line 4 divided by line §
7. County Equalization Revenue (last FY)
(Revenue Code 101-2110)
8. State Equalization Revenue (last FY)
(Revenue Code 101-3110 and ~3111)

9,
vajlu as *
* _pumber of General Fund Permissive mills levied (last FY)
* =
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10. guaranteed Tax 8 V. e for Retjrement Fund
[Statewide mill value per elementary ANB (last FY) * ANB]
* number of Retirement Fund mills levied (last FY)
XXXXXXX

11. Total (Line 7 + 8 + 9 *.10)

12, ANB (last FY)

3313. Line 36 11 divided by line & 12
4214. Reqular tuition = High Schogl

Line 6 minus line 3% 13

(B) Special Education High Schgol Ftuition Rrate calcula-

irt

Lions
3315.Moderately- handicapped rate
(line 124 doubled)
1416. Plus BHA IDEA Part B flow-through per
student rate (current year)
17. Mod. handic. rate (line 135 + 146)
18. Severely handicapped+ rate
(line 124 tripled)
1+719. Plus EHA IDEA Part B flow through per
student rate (current year)
1820. Severe handic. rate (line 168 + 1379)
3921. Profoundly~ handicrapped rate
(line 124 guadrupled)
2022. Plus EHA IDEA Part B flow through per
student rate (current year)
2323. Prof. handic. rate (line 39 21+ 262)

(iii) K~12 district tuition

(A) Regular tuition rate calculations are determined
pursuant te ARM 10.10.302.

(B) Special education tuition rate calculations will be
applied to the elementary or high school regular tuition
calculations in (A) in accordance with (i) (B) or (ii) (B).
+r——ALTHOUGCH —THEF—NEW T EF ION—CALCU AT L ON-—IDENTIFEED--IN—2-0~5~

2 MCA—TE—EFFEETIVE JURY—37—399-0— FHE—FENAL—STATE—AGS TS EANCE
FOR-THE-GUARANTEED—TAX--BASESUBSIDY--WILL-NOT-BE—KNOWN—UNTIL—THE
FOLLOW -
(dgc) Nothing within the rules for calculating the maximum
regular special education tuition rates shall prevent districts
from agreeing to lesser rates.

(AUTH: 20-~5-305, 20-5-312, MCA; IMP: 20-5-305, 20-5-~312, MCA)

3. The rules were revised to comply with legislative
c¢hanges resulting from HB 962 and HB 335, I,. 1991.
4. Interested persons may submit their data, views or

arguments concerning the proposed rule changes in writing to the
Office of Public Instruction, Room 106, State Capitol, Helena,
Mpntana 59620, no later than 5:00 p.m. on January 27, 1992.

5. If a person who is directly affected by the proposed
changes wishes to express his/her data, views and arguments
orally or in writing at a public hearing, s/he must make written
request for a hearing and submit this request along with any
written comments s/he may have to the Office of Public Instruc-
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tion, Room 106, State Capitol, Helena, Montana 59620, no later
than 5:00 p.m. on January 27, 1992,

6. If OPI receives requests for a public hearing on the
proposed changes from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed amendment
from the Adninistrative Code Committee of the Legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.

M&%&&%Wm
Beda J. Lovift Nancy Hgenan

Rule Reviewer Superintendent
Office of Public Instruction

Certified to the Secretary of State December 16, 1991.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF THE PROPOSED

amendment, repeal, and ) AMENDMENT, REPEAL AND

transfer of rules relating ) AND TRANSFER OF

to special education budgets ) RULES RELATING TO SPECTAL
) EDUCATION BUDGETS

NO PUBLIC HEARING CONTEMPLATED
To: All interested persons

1. on January 27, 1992, the Superintendent of Public
Instruction proposes to amend, transfer and repeal rules
pertaining to special education budgets.

2. The rules, as proposed to be amended, new material
underlined, deleted material interlined, provide as follows.
Full text of the rules i= located at pages 10-256 through 10-
258, ARM.

10.16.2101 DEFINITIONS SPECIAL-EDUCATIONPURIL (1) Special
Education Pupil. If-a A student who spends less than half his
time in the regular program and the balance of his the time in
school in the special education program, he shall he considered
a full-time special pupil but and shall not be considered
regularly enrolled for ANB purposes. If a student spends half
or more of his the time in scheool in the regular program and the
balance of his the time in the special education program, he the
student shall be considered regularly enrolled for ANB purposes.

(2a) A student who_spends time in school in the regular
program whlle also receiving sugglementary aid and services from

special education pupils—is
éetefﬂihed**ﬁFA*Skﬂqueiaﬁs—aSsigﬂmeﬂ%s—ﬂEkﬂ}§—9869mbe£—}—6€mfhe
edrrent—year——bBocumentatien—eof—this determination—must—be
redueed—to—writing—and-kept—within- the—speeial-education—files
for—roferenee will be considered a reqularly enrolled student
for that period of time.

(2) Current Year. The_current year refers to the fiscal
year which is in progress during budget preparation.

(3) Ensuing Year, The ensuing year refers to the period of
time for which_ the budget is_being prepared.

(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA)

10,16.2105 EXPANSION QR IMPLEMENTATION OF PROGRAM DURING
A GIVEN SCHOOL,  TERM (1) Previsiens—exist feor—adoption—of
emergeney A _district may adopt a budgets amendment—under See-
28=-F~403—Mch—for—a-schoel—distriet—whieh-must _to initiate or
expand programs during a school term to serve handieapped
children with disabilities not previously identified, pursuant
to ~—Regular—emergeney—- budgeting amendment procedures must—be
follewed—under—provisiens established in sections 20-9-161 &ng
through 20-9-167, MCA, and ARM Title _10, chapter thﬁmxﬁapteLJL

(2) State special education payments in excess of prior
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year special education revenue may be deposited in the miscella-
negus fund for one vear. pursuant to section 20-9=321, MCA.
{3)_1f the trustees determine that the special education
expenditures from the revenue deposited in_ the miscellaneocus
fund set out in subsection (2) of this section will be
continuing expenditures from_ the general fund for the future,
the trustees shall petition the superintendent of public
instruction for approval to add the expenditures to the current
year’s general fund budget for Eurggses of calculating the
ensuing vear’s general fund budget, pursuant to section 20-9-

147, MCA,
(AUTH: 20-7-403, MCA; IMP: 20-7-403, 20-9-147, 20-9-321, MCA)
10.16.2106_COOPERATIVE SPECIAL EDUCATION PROGRAMS PROVIDED

BY A COOPERATIVE (1) Each application for a eceeperative special
education program provided by a cooperative shall be submitted
through a single district or county superintendent. The
applicantytion eﬂ—EHbmiﬁﬁieﬁ—Géghﬁthw%hé—{ngee—ﬂﬂé—pEeqram
applieationsy—wilt shall identify the districts to be served,

well—as—the projected population aﬂd—«&ase}eads————ﬁwvwffé%en
agreement—explaining—how—serviees—will—be—provided must—be
submitted-to-the-superintendentof-publie-instructionand signed
by—a}%—iﬂ¥6&Veé—s€h664fdiﬂ€¥*e%ﬁmm4Th&ﬁ—pfeeedﬁfE—ﬁiﬁe—app}iEﬁ
te , and the services whieh—are_to be provided fer—under—the
eontracted—services—pertion—eof—the—special —edueation—budget
through the cogperative.

(AUTH: 20-7-457, MCA; IMP: 20-7-403, 20-7-457, MCA)

10.16.2107 TRANSPORTATION FOR SPECIAL EDUCATION CHILDREN
BEIGIBILFFY—FOR_TRANSPORTATION (1) With the approval of the
superintendent of public instruction, any special education
child shall be eligible for resident district transportation
which-ahall-be-provided-by the resident distriot-when: pursuant
to section 20-7-441, MCA.

{ar-—-he—is—enroliedin-aspecial-education—elass—or-progranm
eperated—by-distriet—ofsuch-ehiltdts resideneet

{+b}—he—4senrelledinaspecialeducation—elass—or preogran
eperated-by—a--Montana—distriet-other-than—the—-ehildis-resident
distriets

+e+~fhe~*s—eﬁre&}ea—andef—aHAGpreved—tﬁi%&eﬁ—agfeemeﬁé—*ﬁ

r—program-operated—outside-of—the

state—of Mortanar—and—

cdy—t : 1led 3 ; ca: ;
a—private—institution—

(2) special student transportation for pandicapped
children with disabilities to and from school is not an allow-
able cost under the special education budget in the general
fund. Budget authority for transportation of bkardicapped
children with digabilitjies must be established in the transpor-
tation fund of the local school district and must follow the
budgeting procedures established in the Moptana Schogl Finanece
and-Statisties-and-Referenee Accounting Manual.

(3)._Procedures for specialized transportation for children

with disabilities is set out in gub-chapter 25 of this chapter.
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(AUTH: 20-7-403, MCA; IMP: 20-7-403, 20-10-145, MCA)

3. The proposed rule for transfer, ARM 10.16.2201, follows
with proposed amendments. Full text of the rule is located at
page 10-258, ARM.

1 TLONSHI b aAltheugh-the
{1) The districtis special education program is

will be developed as a distinct budget, but it is—foelded—inte
a part of the mawximum budget—without—a-wveted-levy
poreion—ef—the—district4s total general fund budget. The
special education budget fellews is subject tg the same provi-

sions of operation as of the general fund except for the follow-
ing instapces:

(42) Funds approved to support the special education
allowable costs may be expended only for special education
purposes as approved by the superintendent of public instruction
in accordance with the special education budgeting provisions;

(23)

eonstrued—to—mean—revehue—or—monies The trustee s annual
report to the superintendent of public instruction will ineclude
provisions for reporting special education expenditures sepa—
; and
(34) If at _vear epd., & school district has—a—balonee—left

S Q. o] u

e
e e speci e t wable cost ments
dj d e anppu
s t the di ence be
s end-of- i u io u b ce.

That balange cannot be used to reduce 1local levies or to
increase the distmiet gperatjing reserveg, but must ge be used to
reduce the state equalization aid payment of the district _for
the ensuing vear. ;nw%heee—eaees—whefe 11 state equalization
payments are not made ive that d4j he en
year, the county superintendent will

adjustment—within the county equalization payment to . the
district. The eash balance—wi he—deducted—Erom—the—giokric

avtherity—ef the-seheel districtr
(AUTH: 20-9-102, MCA; IMP: 20-7-431, 20-9-303, MCA)

4. The proposed rules for repeal follow. Full text of the
rules is located at page 10-256, ARM.
.16 N G YEAR
(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA)
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10.16.2103 SCHOOL DISTRICT BUDGET LIMITATION
(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA)

10.16.2104 TRANSFER OF LINE ITEM AMOUNTS
(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA)

5. These rules were revised or c¢larified to comply with
changes resulting from legislation which affected special
education definitions, budget amendment procedures, and general
accounting practices.

6. Interested persons may submit their data, views or
arguments concerning the proposed rule changes in writing to the
Office of Public Instruction, Room 106, State Capitol, Helena,
Montana 59620, no later than 5:00 p.m. on January 27, 19%92.

7. 1If a person who is directly affected by the proposed
changes wishes to express his/her data, views and arguments
orally or in writing at a public hearing, s/he must make written
request for a hearing and submit this request along with any
written comments s/he may have to the 0ffice of Public Instruc-
tion, Room 106, State Capitol, Helena, Montana 59620, no later
than 5:00 p.m. on January 27, 1992.

8. If OPI receives requests for a public hearing on the
proposed changes from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed amendment;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.

_‘M@W Norired e o
Beda J. Lovi Nancy Kgenan

Rule Reviewer Superintendent
Office of Public Instruction

Certified to the Secretary of State December 16, 1991,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PUBLIC HEARINGS
new rules I through.VIII dealing ) FOR PROPOSED ADOPTION OF
with license and operation fees ) NEW RULES I - VIIX
for solid waste management )

(Solid & Hazardous Waste)

To: All Interested Persons

1. on the following dates, times and locations, the
Department will hold public hearings in Helena, Missoula and
Billings, to consider the adoption of the above-captioned
rules, which address the assessing and collecting of solid
waste fees by the Department from owners or operators of solid
waste management facilities.

January 28, 1992, 9 a.m., in Room C209 of the Cogswell
Building, 1400 Broadway, Helena, Montana.

January 30, 1992, 7 p.m., in Health Building Conference
Room, 301 West Alder, Missoula, Montana.

February 3, 1992, 7 p.m., Petro Hall, Eastern Montana
College, Billings, Montana. ’

Except for a few statutory exemptions found in Section
75-10-214, MCA, everyone in Montana who operates a solid waste
management system, as defined in Section 75-10-203(12), MCA,
is required to obtain a license from the Department and renew
it annually. The Department provides forms for the license
holders to file an annual report with the Department on the
tonnage accepted by the facility, the service area and type of
operation. Using the volume calculated and an estimated cost
for the Department to provide one or more annual inspections
to the facilities, the annual license fee is assessed by the
Department on June 15 of every year. The licensees may remit
their payments on a quarterly basis if they prefer. The
Department requires all new license applications to be accom-
panied by an "application review fee" that, again, is tied
directly to the estimated cost to the Department to review the
application. This cost is estimated by the Department based
on the projected volume of the operation, and in line with the
statement of intent attached to the authorizing legislation.
For operations that dispose of solid waste through landfill,
an additional volume-based fee of $0.31 per ton is assessed by
the Department. Late fees are assessed for late payments.

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of Montana.
3. The rules, as proposed, appear as follows:

(1) The purpose of this subchapter is
to establish solid waste management system licensing require-
ments and fee schedules provided for in 75-10-115, MCA.
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AUTH: 75-10-115, MCA; IMP: 75-10-115, MCA

RULE_TT _AITHORITY (1) Authority for rules promulgated
in this part is provided for in 75-10-11%, MCA, under which the
department may establish and collect fees for the management
and regulation of solid waste disposal. These fees may
include:

(a) A license application fee that reflects the cost of
reviewing a new golid waste management system or substantial
change to an existing facility;

(b) An annual license renewal fee that reflects a minimal
base fee related to the fixed costs of an annual inspection and
license renewal based upon the following formula:

(i) for a major facility with a planned capacity of more
than 25,000 tons of solid waste a year, $3,500;

(il) for an intermediate facility with a planned capacity
of more than 5,000 tons of solid waste a year but not more than
25,000 tons a year, $3,000;

(iii) for a minor facility with a planned capacity of not
more than 5,000 tons a year, $2,500; and

(c) A volume-based fee oh solid waste disposal.

AUTH: 79-10-115, MCA; IMP: 75-10-115, MCA

RULE _TI1__DEFINITIONS Unless the context requires other-
wise, in this sub-chapter the following definitions apply:

(1) "Board" means the board of health and environmental
sciences provided for in 2-15-2104, MCA.

(2) "Co-composting” means the simultaneous c¢omposting of
two or more diverse waste streams.

(3) "composting" means the controlled biological decom-
position of organic solid waste under aerobic conditions.

(4) ‘"Department" means the department of health and

environmental sciences provided for in Title 2, chapter 15,
part 21, MCA,

(5) "Dispose" or "disposal" means the discharge, injec-
tion, deposit, dumping, spilling, leaking, or placing of any
solid waste into or onto the land so that the solid waste or
any constituent of it may enter the environment or be emitted
into the air or discharged into any waters, including ground-
water.,

(6) ™“Facility" means a manufacturing, processing or

assembly establishment; a transportation terminal, or a
treatment, storage or disposal unit operated by a person at one
site. This definition does not include infectious medical
waste incinerators or other facilities that treat and destroy
infectious medical waste, that are not operated for profit, and
that are operated as part of a medical facility.
. (7) "Household hazardous waste" means products commonly
used in the home that due to corrosivity, ignitability,
reactivity, toxicity, or other chemical or physical properties
are dangerous to human health or the environment. Household
hazardous waste includes but is not limited to cleaning, home
maintenance, automobile, personal care, and yard maintenance
products.
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(8) "Household waste" means any solid waste derived from
households, including single and multiple residences, hotels,
and motels, crew quarters, campgrounds and other public
recreation and public land management facilities.

(9) "MSW composting" means municipal solid waste compost-
ing and is the controlled degradation of municipal solid waste.
This includes the composting of municipal solid waste after
some form of preprocessing to remove non-compostable inorganic
materials.

(10) "Municipal solid waste landfill" means any publicly
or privately owned landfill or landfill unit that receives
household waste or other types of waste, including commercial
waste, nonhazardous sludge, and industrial solid waste. The
term does not include land application units, surface impound-
ments, injection wells, or waste piles.

(11) "Person" means an individual, firm, partnership,
company, association, corporation, ¢ity, town, local governmen-
tal entity, or any other governmental or private entity,
whether organized for profit or not.

(12) "Post=-consumer recycling" means the reuse of
materials generated from residential and commercial waste,
excluding recycling of material from industrial processes that
has not reached the consumer, such as glass broken in the
manufacturing process.

(13) "Recyclables" are materials that still have useful
physical or chemical properties after serving their original
purpose and that can, therefore, be reused or remanufactured
into additional products.

(14) M"Recycling" means the process by which materials
otherwise destined for disposal are collected, reprocessed or
remanufactured, and reused,

(15) *"Residue" is the materials remaining after process-
ing, incineration, composting, or recyeling have been com-
pleted. Residues are usually disposed of in sanitary land-
fills,

(16) "Resource recovery" is a term describing the
extraction and utilization of materials and energy from the
waste stream. The term is sometimes used synonymously with

energy recovery.

(17) "Resource recovery facility" means a facility at
which solid waste is processed for the purpose of extracting,
converting to energy, or otherwise separating and preparing
solid waste for reuse.

(18) "Resource recovery system"” means a solid waste
management system which provides for the collection, separa-
tion, recycling, or recovery of solid wastes, including
disposal of nonrecoverable waste residues.

(19) ™MReuse" is the use of a product more than once in
its same form for the same purpose; e.g., a soft drink bottle
is reused when it is returned to the bottling company for
refilling.

(20) "Solid waste" means all putrescible and nonputres-
cible wastes, including but not limited to garbage; rubbish;
refuse; ashes; sludge from sewage treatment plants, water
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supply treatment plants, or air pollution control facilities;
construction and demolition wastes; dead animals, including
offal; discarded home and industrial appliances; and wood
products or wood byproducts and inert materials. "Solid waste"
does not mean municipal sewage, industrial wastewater ef-
fluents, mining wastes regulated under the mining and reclama-
tion laws administered by the department of state lands, slash
and forest debris regulated under laws administered by the
department of state lands, or marketable byproducts.

(21) "Solid waste management system" means a system which
controls the storage, treatment, recycling, recovery, or
disposal of solid waste. Such a system may be composed of one
or more solid waste management facilities. This term does not
include hazardous waste management systems.

(22) "Source reduction" is the design, manufacture,
acquisition, and reuse of materials so as to minimize the
quantity and/or toxicity of waste produced. Source reduction
prevents waste either by redesigning products or by otherwise
changing socictoal patterns of consumption, use, and waste
gencration.

(23) "“"Source separation" is the segregation of specific
materials at the point of generation for separate collection.
Residences source scparate recyclables as part of a curbside
recycling program.

(24) "Substantial change” means any change in the
operation, ownership, or siting of a facility in which review
by the department takes more than 8 hours.

(25) “Storage" means the actual or intended containment
of wastes, either on a temporary basis or for a period of
years.

(26) "Transport" means the movement of wastes from the
point of generation to any intermediate points and finally to
the point of ultimnte storage or disposal.

(27) “"Treatment" means a method, technique, or process,

ineluding neutralization, designed to change the physical,
chemical, or biological character or composition of any solid
waste so as to neutralize the waste or so as to render it safer
for transport, amcnable for recovery, amenable for storage, or
reduced in volume.

(28) "Yard waste" means leaves, grass clippings, prun-
ings, and other natural organic matter discarded from yards,
gardens, parks, etc.

AUTH: 75=10~115, 75-10-221, MCA; IMP: 75-10-115, 75-10-221,
MCA

RULE__IV _ _APPLICABILITY (1) Except as provided in
75-10-214, MCA, this rule applies to any person disposing of
solid waste or operating or maintaining a solid waste manage-
‘ment system involved in the storage, treatment, recycling,
recovery, or disposal of solid waste.

AUTH: 75-10-115, 7%-10-221, MCA; IMP: 75-10-115, 75-10-221,
MCA
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RULE V__ANNUAI_OPERATING LICENSE REQUIRED (1) Except as
provided in 75-10-214, MCA, no person may dispose of solid
waste or operate or maintajin a solid waste management system
after July 1, 1991 without an operating 1license from the
department. The license period shall be for a base year from
July 1 of one year through June 30 of the subsequent year.

{(a) All license holders shall file an annual report with
the department by April 1 of each year. The report shall be
filed on a form available from the department.

(b) The department shall mail invoices for license
renewal fees to license holders by June 15 of each year.
Payment may be submitted to the department guarterly, with the
first payment due on or before July 31 of each base year. A
late payment charge of 10% per month, or a minimum charge of
$10, whichever is greater, will be assessed for all fee
payments received later than sixty (60) days after the due
date.

(2) Renewal of license.

(a) The department will mail application forms to renewal
applicants., Application for renewal of a solid waste manage-
ment system license shall be submitted to the department by
April 1 of each year. Applicants failing to submit the
relicensing application and appropriate fees within the
specified time shall be subject to the provisions of 75-10-116,
MCA.

(b) Application for an operating license shall be
submitted on forms supplied by the department and shall be
accompanied by the appropriate fees as shown in Table i,
"Annual License Fee Schedule”.

(3) Upon payment of the transfer fee shown in Table 2,
the department will issue a new operating license to a person
acquiring rights of ownership, possession or operation of a
licensed solid waste management system. Department approvals
on operating plans are not transferable prior to licensing.

(4) License fees will end when the department declares
the facility "closed”". The license fee will be prorated on a
quarterly basis by the department for the year of ¢losure.

(5) Except for prorated fees when the department declares
a facility "closed", license fees are not refundable.

TABLE 1. ANNUAL LICENSE FEE SCHEDULE

ANNUAL DISPOSAL
FACILITY LICENSE FEE FEE/TON
Major Class II Landfill $3,500 $0.31
Intermediate Class IT Landfill 3,000 0.31
Minor Class II Landfill 2,500 0.31
Major Class III Landfill 1,000
Minor Class III Lanhdfill 500
Major Incinerator 3,500 0.31
Intermediate Incinerator 3,000 0.31
Minor Incinerator 2,500 0.31
Container System (Initial Site) 360
Each Additional Container Site 50
Transfer Station (»10,000 tons/yr}) 1,050
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Transfer Station (<10,000 tons/yr) 400
Large Composter Operation 1,500
fmall Composter Operation 200

TABLE 2. LICENSE TRANSFER FEE

FACILITY TRANSFER FEE
Major Class 11 Landfill $500
Intermediate Class II Landfill 400
Mipor Class II Landfill 300
Major Class III Landfill 200
Minor Class 1II Landfill 150
Major Incinerator 500
Intermediate Incinerator 400
Minor Incinerator 3100
Container System (Initial Site) 100
Fach Additional Container Site 40
Transfer Station (>10,000 tons/yr) 400
Transfer Station (<10,000 tons/yr) 250
Yard Waste Compesting at Res. Rec. Fac. 150
Large Composter Operation 400
Small Composter Operation 250
Other Class 11 Materials 200

TABLE 3. APPLICATION REVIEW FEE SCHEDULE

FACILITY APPLICATION REVIEW FEE
Major Class II Landfill $10,000
Intermediate Class II Landfill 7,500
Minor Class II lLandfill 5,000
Major Class II1 Landfill 3,000
Minor Class III Landfill 2,000
Major Incinerator 10,000
Intermediate Incinerator 7,500
Minor Incinerator 5,000
Container System (Initial Site) 1,000
Each Additional Container Site 100
Transfer Station (»10,000 tons/yr) 7,000
Transfer Station (<10,000 tons/yr) 4,000
Yard Waste Composting at Res. Rec. Fac. 1,000
Large Composter Operation 3,000
Small Composter Operation 1,500
Other Class II Materials 5,000

AUTH: 75-10-115, 75-10-221, MCA; IMP: 75-10-115, 75-10-221,

MCA

RULE_VI  VOLUME-BASED DISPOSAI, FEE (1) Except as
provided for in 75-10-214, MCA, and in the attached fee

schedules, any person licensed to dispose of solid waste shall
submit to the department an annual fee of $0.31 per ton of
so0lid wante received and disposed of at the licensed facility.
This volume-based disposal fee shall be submitted to the
department in addition to license fees subject to the same
schedule as the license fees.

AUTH: 75-10-115, MCA; IMP: 75=-10-115, MCA

MAR Notice No. 1u-2-391 24-12/726/91



-2565-

R VII DETE NATION OF STEM CAPACITY -
MENT (1) The department shall, by utilizing one of the
following methods, determine the system capacity of each soliad
waste management system for purposes of assessing fees and
issuing licenses.

(a) Any person owning or operating facilities that
dispose of s0lid waste through landfilling or incineration
shall submit to the department by April 1 of each year, on a
form provided by the department, the following information:

(1) Service areas and population of those areas;

(ii) Total tonnage of solid waste received and disposed
of during the previous year. Facilities that do not operate
scales will use the following conversions to determine tonnage.

(A) Loose refuse (residential and commercial) = 300
pounds per cubic yard;

(B) Compacted refuse (packer truck) = 700 pounds per
cubic yard;

(iii) Special situations; i.e., two or more landfills

servicing the same area and population or acceptance of out-
of-district waste;

(b) All commercial composting must be at a licensed solid
waste management facility. For the purposes of licensing fees
the following definitions apply:

(i) A small composter operation must meet all the follow-
ing criteria:

(A) under two acres active working area;

(B) the operation must accept yard waste only;

(C) the operation must accept less than 10,000 cubic
yards annually;

(D) less than 1000 tons annual production.

(ii) A large composter operation does not meet the above
criteria and specifically includes the following:

(A) co-composters;

. (B) any facility that accepts sewage sludge for compost-
ing.

(c) The storage, treatment, recycling, recovery, or
disposal of used tires must be at a licensed solid waste
management facility. Class III facilities that are licensed
exclusively for tires must keep records of the number of tires
accepted by the facility. For the purpose of fee determina-
tions the following conversion factor will apply:

(i) the average tire weighs 20 pounds.

(d) For the purpose of fee determination, Class III solid
waste management facilities are divided into the following
categories:

(i) Major facility--disposes of 1000 tons or more of
material per year.

(ii) Minor facility--disposes of less than 1000 tons of
material per year.

(e) Any person owning or operating facilities that
dispose of Group I] solid wastes through landfilling shall not
be charged additional fees for composting operations. Compost-
ing operations must be included in the facility's approved plan
of operation.
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AUTH: 75-10-115, 75-10-221, MCA; IMP: 75-10-115, 75-10-22},
MCA

RULE VIII_ APPLICATION REVIEW FEES —~ INITIAL LICENSE QR
SUBSTANTIAL_CHANGE TO AN EXISTING_FAGILITY (1) Application
for an initial license for a solid waste management system or
substantial change to an existing solid waste management system
may be submitted at any time during the license base year.
Licenses issued during the base year shall expire at the end
of that license base year. The applicant for initial licensing
of a facility shall submit the appropriate fees as shown in
Table 3, "Application Review Fee Schedule" of [RULE V]. Any
solid waste management system that does not fit into one of the
categories shall be assessed fees no greater than Class Il
facilities.

(2) Application for substantial change to an existing
solid waste management system shall be subject to the fee
schedule established for review of new or substantially changed
applications contained in Table 2, "Fee Schedule".

AUTH: 75-10-115, 75-10-221, MCA; IMP: 75-10-115, 75-10-221,
MCA

4. The Department is proposing these rules in order to
meet the requirements of 75-10-115, MCA and the Statement of
Intent appended to SB 209, The concerns for public health and
environmental cleanup costs can be avoided by full implementa-
tion of the authority of the Department in its regulatory and
licensing functions. The cost of compliance for owners and
operators of hazardous waste management units increase.
Failure to promulgate these rules could lead to a loss of
primacy by the State of Montana.

5. Interested persons may submit their data, views, or
arguments congerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Patti Powell, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than February 3, 1992.

e £ 2 et
DENNIS IVERSON, Director

Coertifind to the Secretary of State _December 16, 1991

Reviewed by:

Z/ (l}

Floanor Par}o Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR PROPOSED AMENDMENT
OF RULES AND PROPOSED
ADOPTION OF NEW RULE 1

In the matter of the amendment of )
rules 16.44,102, 16.44,105, )
16.44.118, 16.44.120, 16.44.202, )
16.44.302-306, 16.44.610, )
16.44.804 and new rule I dealing )
with boiler and industrial )
furnace (BIF) regulations )

) (Solid & Hazardous Waste)

To: All Interested Persons

1. On January 27, 1992, at 9:00 a.m., the department
will held a public hearing in Room €209 of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment and adoption of the above-captioned rules.

2. The proposed amendments would augment the Department
of Health and Environmental Sciences's regqulatory authority
under the federal Resource Conservation and Recovery Act
(RCRA) . Through prevention of interim status and the implemen-
tation of the regulation requiring the complete permitting
process of hazardous waste fueled furnaces and boilers,
protection of public health can be assured and environmental
cleanup costs can be avoided.

3. The rules, as proposed to be adopted and amended,
appear as follows (in the amended rules, new material is
underlined and material to be deleted is interlined):

16.44.102 INCORPQRATIQNS BY REFERENCE {1)-(4) Remain
the same.

() As of Mareh-35—31991 [effective date of
all of the incorporations by reference of federal agency rules
listed below within the specific state agency rules listed
below shall refer to federal agency rules as they have been
codified in the July 1, %996 199) edition of Title 40 of the
Code of Federal Regulations (CFR). References in the state
rules to federal rules contained in Titles 49 and 33 are
updated to the extent that they have been updated by the
federal rules which also incorporate these rules by reference.
For the proper edition of these rules in Titles 49 and 33, see
the reference in Title 40 of the CFR (3996 1991 edition),
provided in parenthesis. A short description of the amendments
to incorporated federal rules which have occurred since the
last incorporation by reference is contained in the column to
the right. This rule supersedes any specific references to
editions of the CFR contained in other rules in this chapter.
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Federal Rule Incorporated

40_CFR_.

264.17(b), 264.96, 264.117,
M6d.171, 264.172

264.72, 264.73(b)(9),
264.76

pParts 264 and 266

264.98,
264.112,
264.117(a),
264.147

264.99, 264.100,
264,113,
264,118,

2641122643132 6423
P64 2P

270,14 - 270.23

264.343, 264.345

Part 264, Subpart M

Parts 264 and 266

Parts 264 and 266,
to Part 262

Appendix

16-2-395

Notation of Most
Recent Changes to
Federal Rules

NC

NC
Hapardous—waste
tank—ayastems—mio—
eelianecous—unite
Part—264—hppendix
I—referencer

Bo and i
trial furnace
(BIF) rules.

dus-
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352
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412

24-12/26/91

-2569-

and—F

Part 264, Subpart 0; Part
265, Subpart O; Part 266,

Subparts C-& H; 265.71,

265,72

43 CFR . . .

173.300 (40 CFR 261.21)

173.51, 173.53, 173.88

(40 CFR 261.23)
40 CFR .

261.31

261.32

261.33(e) and (f)

Part 265, Appendix V

Part 261, Appendices I,

III, and X

Part 261, Appendices VII

and VIIT

Part 262, the Appendix

49 CFR . . .

Parts 173, 178, and 179

(40 CFR 262.30)

Part 172, Subpart E
(40 CFR 262.31)

Part 172, Subpart D
(40 CFR 262.32)

i1,

MAR

BIF rules.

NC

NC

NC

NC

NC
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Part 172, Subpart F
(40 CFR 262.33)

40 CFR . . .

Part 265, Subparts C and D,
265.111, 265.114, Part 265,
Subpart I, Part 265, Sub-

part J, (except 265.197(c)

and 265.200)
49 _CFR_.

171,15,
(40 CFR

171.16 / 153.203
263.30)

40 CFR_,

264.250(c),
265.383

265.352,

Part 265, Subparts B - Q,
excluding Subpart H and

S6H T,

Part 264, Subparts B - X,
excluding Subpart H and
264.75; Part 264, Appen-
dices I, IV, V, VI, and IX
264.197, 264.228, 264,258,
265.197, 265.228, and
265,268

264.112, 264.117 - 264.120,
265,112, 265.117 - 265.120
264.111 - 264.115, 264.178,
264.197, 264.228, 264.258,
264.280, 264.310, 264.351,

264.143(f) (3); 264.601 -
264.603; 265.111 - 265.115,
265-378; 265.197, 265.228,
265.258, 265.280, 265.310,
265.351, 265.381, and
265,404

16-2-395

e [ _33_CFR . . .
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805 264.117 - 264.120; 264.228, Miseellaneous
264,258, 264.280, 264,310, anits- NC
264.145(f) (5); 264.603;

265.117 -~ 265.120, 265.228,
265.258, 265.280, 265.310

811 264.143(f) and 264.145(f) €orporate-—guaran—
£ee—tanguages NC

817 264.147(f), 264.147(g) Cerporate—guaran~
tee-languager NC

822 ZE4S NE

823 264.151(a)=(3) Corporate—guaran—
tee—tanguager NC

NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

(6) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10~-405, MCA

16.44.105 TEMPORARY PERMITS (INTERIM STATUS)

(1)-(5) Remain the same.

(6) Interim status terminates:

(a)-(c) Remain the same.

(d) (For owners or operators of each incinerator facil-
ity which has achieved interim status prior to November 8,
1984) interim status terminates on November 8, 1989, unless the
owner or operator of the facility submits a Part B application
for an HWM permit for an incinerator facility by November 8,
1986.

(e) (For owners or operators of any facility - other than
a land disposal or an incinerator facility = whigh has achieved
interim status prier to November 8, 1984) interim status ter-
minates on November 8, 1992, unless the owner or operator of
the facility submits a Part B application for an HWM permit for
the facility by November 8, 1988.
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406,
MCA

6.44.118 MIN I ATIONS F _PERMITS: Y
UTHORIZATIONS _FOR M S; D __AUTHOQRIZATIO R
MANAGEMENT OF NEWLY TDENTIFIED WASTES (1)-(2) Remain the

Same.

(3) The permittee is authorized to continue to manage
wastes newly listed or identified as hazardous under sub-
chapter 3 of this chapter, or to manage hazardous waste in
unjts pewly regulated as hagardous waste mapnagement units, if
he—or—she:

(a) the unit was in existence as a hazardous waste
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facility with respect to the newly listed or characterized
waste on the effective date of the final rule listing or
identifying the waste or__regulating the unit (refer to the
"existing facility" definition in ARM 16.44.202 and the
"existing _or_in existence" definition of ARM 16.44.306(5));

(b) the permittee submits a request for a modification
under section (1) of this rule (whether the modification is a
minor modification or not) on or before the date on which the
waste or_unit becomes subject to the pew reguirements-ef—this
chapter;

(c) the permittee is in compliance with the standards of

in ARM_16.44.306);

(d) in the case of modifications which are not minor
modifications under section (1), the permittee also submits a
complete permit modification request under ARM 16.44.116 within
180 days after the effective date of the new rule or rule
amendment listing or identifying the waste, or subjecting the
upit to HWM requirements under this chapter; and

(e) in the case of land disposal units, the permittee
certifies that such unit is in compliance with all applicable
ARM 16.44.509 groundwater monitoring and financial respon-
sibility requirements on the date 12 months after the effective
date of the rule identifying or listing the waste as hazardous,
or regulating the unit as a hazardous waste management unit.
If the owner or operator fails to certify compliance with these
requirements, he or she shall lose authority to operate under
this section.

AUTH: 75-10-405, MCA; IMP: 75=10-405, 75-10-406, MCA
16.44.120 CONTENTS OF PART B (1) Remains the same.

(2) Except as provided in ARM 16.44.701, the following
information must be submitted by an applicant in a Part B ap-
plication:

(a) Remains the same.

(b) the owners or operators of specific types of HWM fa-
cilities must describe the nature, design operation and mainte-
nance of such facilities and must include the items of specific
information applicable to such facilities listed in 40 CFR
270.1% through 276-2% 270.23.

(3) The department hereby adopts and incorporates by ref-
erence 40 CFR 270.14 through 270.23. The correct CFR edition
in listed in ARM 16.44.102.

(a)-(h) Remains the same.

(i) 40 CFR 270.22 is a federal agency rule setting forth
permit information requirements relating to the nature, design
operation and maintenance of boilers and industpial furnaces
which burn_hazardous waste;

* (i)~(3) PRemain the same but are renumbered (j)-(k).

AUTH : J5-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA
16.44,202 _DEFINITIONS 1In this chapter, the following

terms shall have the meanings or interpretations shown below:
(1)-(10) Remain the same.
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"Carbon eqeneyatio u " eans an

the 1 treatment device used to re era spent tivated
carbon,

(11)-(49) Remain the same but are renumbered (12)-(50).

4563 (51) "“Incinerator" means am any enclosed device that:

{a) uging uses controlled flame combustion>—that and
neither meets the criteria for classification as a boiler,
sludge dryer, or carhon regeneration unit. nor is listed as an
industrial furnace:; or

(b) _meets the definition of infrared incinerator or
plasma arc incinerator.

(51)-(52) Remain the same but are renumbered (52-53).

£53)(54) "Industrial furnace" means any of the following
enclosed devices that are integral components of manufacturing
processes and that use eentreoilled—flame—deviees thermal
treatment to accomplish recovery of materials or energy:

(a)=-(3}) Remain the same,

(k) combustion devices used in the recovery of sulfur
values from spent sulfuric acid; and

(1) halogen acid furnaces & or the productjon
acid from halogenated hazardo waste nerat by chenmic
production facilities where the furnace is located on the site
of a chemical production facility, the acid product hag a
halogen acid content of at least 3 t ac o] t Jis used
in_a manufacturing process, and, except for hazardous wagte
burned as fuel, hazardous waste fed to the furnace has a
minimum halogen content of 20% as-generated; and

(1) remains the same but is renumbered (m).

(54)-(55) Remains the same but is renumbered (55)-(56).

(57) _"Infrared inciperator" means any enclosed device
that_uses electric powered resistance heaters as a source of
radiant heat and which is not listed as _an industrial furnace.

(56)=(84) Remain the same but are renumbered (58)-(86).

(87) _"pPlasma arc incinerator" means any enclosed device
using a high intensity elec¢trical discharge or arc as a source
of heat and which is not listed as an industrial furnace.

(85)-(95) Remain the same but are renumbered (88)=(98).

(99) _"Sludge dryer" means any enclosed thermal treatment
device that is used to dehydrate sludge and that has a maximum
total thermal input, excluding the heating value of the sludge
itself, of 2,500 Btu/lb of sludge treated on _a wet-weight
basis.

(96)-(125) Remain the same but are renumbered (100)-
(129).
AUTH: 75-10-405, MCA; IMP: 75~10-405, 75-10~-406, MCA

16.44,302 DEFINITION QOF WAS (1)-(3) Remain the same.

(4) The following materials are inherently waste-like
when they are recycled in any manner:

(a) Remains the same.

(b) secondary materials fed to a halogen acid furnace that
exhibit a characteristic of a hazardous waste or are listed as
2 hazardous waste in ARM 16.44.330 through 16.44,333, except

for brominated material that meets the following criteria:
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(i) The material must contaih a bromine concentration of
at least 45%;: and
i he material must contain les an_a total of 1% of
toxic organic compounds listed in ARM 16.44.352(1) (b); and
(iii) The material is processed continually on-site in the
halogen acid furnace via direct convevance (hard piping).
+b)(c) wastes added to this list by the department such

as:
(i)-(ii) Remain the same.
(5)~(6) Remain the same.

AUTH 75-10-404, 75-10-405, MCA; IMP: 75~-10-405, MCA

16.44.303_ _DEFINITION OF HAZARDOUS WASTE (1)-(2) Remain
the same,

(3)(a)-(b) (1) Remain the same.

(ii) wastes from burning any of the materials exempted
from regulation under ARM 16.44.306(1) (c) (V) through
tixr(viiiy.

(4) Remains the same.

AUTH: 75-10~404, 75-10-405, MCA; IMP: 75~10-403, 75-10-405,
MCA

16.44,304 EXCLUSIONS (1)(a)-(kK) Remain the same.

{1) when used as_a fue), coke and coal tar from the iron
and steel industry that contains or is produced from decanter

tank tar sludae, EPA Hazardous Waste K087. The process of
producing coke and coal t om su anter tanpk r slu

in_a coke_oven is likewise excluded from regulation.

(2)-(a) Remains the same.

(b) fly ash waste, bottom ash waste, slag waste, and flue
gas emission control waste generated primarily from the combus-
tion of coal or other fossil fuels, exce pt as provided by 40
CFR 266.112 (ingorporated by reference in ARM 16.44,306(5)) for
facilities that burn or process hazardoug waste;

(c¢) Remains the same.

(d) waste from the extraction, beneficiation and proces-
sing of ores and minerals (including coal, };—ineluding phos-
phate rock and overburden from the mining of uranium ore), ex-
cept as provided by 40 CFR _266.132 (incorporated by reference
in ARM 16.44.306(5 for facilitie t burn o ess
hazardous_waste. For purposes of this exclusion, beneficia-
tion of ores and minerals is restricted to the following
activities: crushing; grinding; washing; dissolution; crystal-
lization; filtration; sorting; sizing; drying; sintering;
pelletizing; briquetting; calcining to remove water and/or
carbon dioxide; roasting, autoclaving, and/or chlorination in
preparation for leaching (except where the roasting {and/or
autoclaving and/or chlorination}/leaching sequence produces a
¥inal or intermediate product that does not undergo further
beneficiation or processing); gravity concentration; magnetic
separation; electrostatic separation; flotation; ion exchange;
solvent extraction; electrowinning; precipitation; amalgama-
tion; and heap, dump, vat, tank, and in situ leaching. For the
purposes of this exclusion, waste from the processing of ores
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and minerals will include only the following wastes, until the
department further modifies this rule after EPA completes a
report to congress and a regulatory determination on their
ultimate regulatory status:

(i)-(xx) Remain the same.

(e) cement kiln dust waste, gxcegt as provided by 490 CFR
266.112 (incorporated b ARM 16.44.306(5
faciljties that burn or p;gcgss hazardous waste;

(£)-(j) Remain the same,

(3)-(5) Remain the same.

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-403, 75-30-d4 ’
MCA

16.44.305 SPECIAL REQU MENTS FOR COUNTING HAZ [o]¥}
WASTES (1l)-(a) Remain the same.

(b) must include all hazardous waste that is subject to
regulation under this chapter, including wastes regulated under
ARM 16.44.306(2) and (3) and 40 CFR Part 266, subparts C, By
and F and H (incorporated by reference in ARM 16.44.306(4) and
£51);

(c)-(e) Remain the same.

AUTH: 75-10~-404, 75-10~405, MCA; IMP: 75-10-405, MCA

16.44.306 REQUIREMEN FOR Y LE MATER S

(1) (a) Hazardous wastes that are recycled will be known
as "recyclable materials".

(b) The following recyclable materials are not subject
to the requirements of this rule but are regulated under
subparts C through 6 H of 40 CFR Part 266 and all applicable
provisions in subchapters 1, 8, and 9 of this chapter:

(i) Remains the same.

(ii) hazardous wastes burned for energy recovery in boil-
ers and industrial furnaces that are not regulated under sub-
part 0 of 40 CFR Part 264 or subpart O of 40 CFR Part 265 (sub-
part B H, 40 CFR Part 266);

(iii)-(v) Remain the same.

(c) The following recyclable materials are not subject
to regulation under this chapter:

(i)-(vi) Remains the same.

tvii)—eoke-and-coal—tar—fromiron-and-steel—industry—that
: ' A rot ) : A ; 3 I

[
(viii)-(ix) Remain the same but are renumbered (vii)-
(viii).
(2)~(4) Remain the same,
{5} depa t he adopts i T
reference sub Hof 40 C except for t def
n_of "existing o i " t 4]
.103¢(a ii n ces h X 40 CF. It
266._ _For the pur oses of 16.4 [ ii) and this
section, "existin in existence" means a boiler or i =
trial furnace tha; in operation burning or processing
hazardous waste on or bego;g August 2], 1991; facilitjes for
which construction to o azar was ad
commenced, but which were n i eratj as hat o
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not quality for interim status. Subpart H of 40 CFR part 266
1ls a federal agency yrule which addresses the burning  of
hazardous waste in hoilers and jndustrial furnaces. Appepdices
I _through X of 40 CFR part 266 contain materials which supple-
ment 40 CFR part 266, subpart H. A copy of these provisions
or_any portion_ thereof may be obtained from the solid apd
hazardous waste bureau, Department of Health and Environmental

Scgiences, Cogswell Building, Helena, MT 59620,
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

16.34,.610___CHANGES DURING TEMPORARY PERMITTING (INTERIM
STATUS) (1)({a)-(e) Remain the same.
(£) addition of newl equ ed unjits for the treatment

storage, or disposal ¢f hazardous waste if the owner or

operator submits a revised part e t applicatijon on or
before the date on _which the unit becomes subject to the new
requirements.

(2)(a)~(f) Remain the same.

(a) addition of newly requlated units under, section
1) (f) of this rule,
AUTH: 7%~10-405, MCA; IMP: 75~10-405, 75-10-406, MCA

16.44.804_ COST ESTIMATE FOR FACILITY CLOSURE

(1)-(4) Remain the same.

(5) The department hereby adopts and incorporates herein
by reference 40 CFR 264.111 through 264.115, 264.178, 264.197,
264.228, 264,258, 264.280, 264.310, and 264.351, and 264.601
through 264.603, and all of the corollary sections for interim-
status facilities: 40 CFR 265,111 through 265.115, 265.197,
265.228, 265.258, 265.280, 265.310, 265.351, 265.381, and
265.404. The correct CFR edition is listed in ARM 16.44.102.
40 CFR 264.111 through 264.115 and 265.111 through 265.115 are
federal agency rules setting forth general closure requirements
applicable to all hazardous waste management facilities. 40 CFR
264.178, 264.197, 264.228, 264.258, 264,280, 264.310, 264.351,
and 264.601 through 264.603, and—265+1785 265.197, 265,228,
265.258, 265.280, 265.310, 265.351, 26%5.381 and 265.404 are
federal agency rules setting forth specific closure require-
ments for different types of hazardous waste management units
and address closure of permitted container storage areas, clo-
sure of tanks, closure of surface impoundments, closure of
waste piles, closure of land treatment units, closure of
landfillg, incinerator closure, interim status thermal treat-
ment unit closure, interim status chemical, physical and
biological treatment unit c¢lesure, and closure of permitted
miscellaneous units. The department also hereby adopts and
incorporates herein by reference 40 CFR 264.143(f) (3), which
is a federal agency rule pertaining to a letter by a chief
financial officer, a report of a certified public accountant
on financial statements, and a report by the certified public
accountant regarding data in the letter by the chief financial
officer. A copy of all of these sections, or any part there-
of, may be obtained from the Solid Waste Management Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Helena, Montana, 59620.
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AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

I PERMITS OR OILER UST I, FURNACE
BURNING HAZARDOUS WASTE (1) Owners and operators of new

boilers and industrial furnaces (those not operating under the
interim status standards of 40 CFR 266.103) are subject to
sections (2) through (6) of this rule. Boilers and industrial
furnaces operating under the interim status standards of 40 CFR
266.103 are subject to section (7) of this rule.

(2) A permit for a new boiler or industrial furnace shall
specify appropriate conditions for the following operating
periods:

(a) Pretrial burn period. For the period beginning with
initial introduction of hazardous waste and ending with
initiation of the trial burn, and only for the minimum time
required to bring the boiler or industrial furnace to a point
of operational readiness to conduct a trial burn, not to exceed
720 hours operating time when burning hazardous waste, the
department must establish in the pretrial burn period of the
permit conditions, including but not limited to, allowable
hazardous waste feed rates and operating conditions. The
department may extend the duration of this operational perjod
once, for up to 720 additional hours, at the request of the
applicant when good cause is shown. The permit may be modified
to reflect the extension according to ARM 16.44.118(1).

(i) Applicants must submit a statement, with part B of
the permit application, that suggests the conditions necessary
to operate in compliance with the standards of 40 CFR sections
266.104 through 266.107 during this period. This statement
should include, at a minimum, restrictions on the applicable
operating reguirements identified in 40 CFR 266.102(e).

(ii) The department will review this statement and any
other relevant information submitted with part B of the permit
application and specify requirements for this period sufficient
to meet the performance standards of 40 CFR sections 266.104
through 266.107 based on engineering judgment.

(b) Trial burn pericd. For the duration of the trial
burn, the department must establish conditions in the permit
for the purposes of determining feasibility of compliance with
the performance standards of 40 CFR sections 266.104 through
266.107 and determining adequate operating conditions under 40
CFR 266.102(e). ' Applicants must propose a trial burn plan,
prepared under section (3) of this rule, to be submitted with
part B of the permit application.

(c) Post-trial burn period.

(1) For the period immediately following completion of
the trial burn, and only for the minimum period sufficient to
allow sample analysis, data computation, and submission of the
trial burn results by the applicant, and review of the trial
burn results and modification of the facility permit by the
department to reflect the trial burn results, the department
will establish the operating requirements most likely to ensure
compliance with the performance standards of 40 CFR sections
266.104 through 266.107 based on engineering judgment.

(ii) Applicants must submit a statement, with part B of
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the application, that identifies the conditions necessary to
operate during this period in compliance with the performance
standards of 40 CFR sections 266.104 through 266.107. This
statement should include, at a minimum, restrictions on the
operating requirements provided by 40 CFR 266.102(e).

(iii) The department will review this statement and any
other relevant information submitted with part B of the permit
application and specify requirements for this period sufficient
to meet the performance standards of 40 CFR sections 266.104
through 266.107 based on engineering judgment.

(d) Final permit period. For the final period of opera-
tion, the department will develop operating requirements in
conformance with 40 CFR 266.102(e) that reflect conditions in
the trial burn plan and are likely to ensure compliance with
the performance standards of 40 CFR sections 266.104 through
266.107. Based on the trial burn results, the department shall
make any necessary modifications to the operating requirements
to ensure compliance with the performance standards. The
permit modification shall proceed according to ARM 16.44.116,.

(3) The trial burn plan must include the following
information. The department, in reviewing the trial burn plan,
shall evaluate the sufticiency of the information provided and
may require the applicant to supplement this information, if
necessary, to achieve the purposes of this section:

(a) An analysis of each feed stream, including hazardous
waste, other fuels, and industrial furnace feed stocks, as
fired, that includes:

(i) heating value, levels of antimony, arsenic, barium,
beryllium, cadmium, chromium, lead, mercury, silver, thallium,
total chlorineschloride, and ash;

(ii) viscosity or description of the physical form of the
feed stream;

{b) An analysis of each hazardous waste, as fired,
including:

(i) An identification of any hazardous organic con-
stituents listed in ARM 16.44.352(1) (b), that are present in
the feed stream, except that the applicant need not analyze for
constituents listed in ARM 16.44.352(1)(b) that would reason-
ably not be expected to be found in the hazardous waste. The
constituents excluded from analysis must be identified and the
basis for this exclusion explained. The analysis must be
conducted in accordance with analytical techniques specified
in "Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods" (incorporated by reference in ARM 16.44.351), or their
equivalent.

(ii) An approximate quantification of the hazardous
constituents identified in the hazardous waste, within the
ﬁrecision produced by the analytical methods specified in "Test

ethods for Evaluating Solid Waste, Physical/Chemical Methods",
or other equivalent.

(iii) A description of blending procedures, if applicable,
prior to firing the hazardous waste, including a detailed
analysis of the hazardous waste prior to blending, an analysis
of the material with which the hazardous waste is blended, and
blending ratios.
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(c) A detailed engineering description of the boiler or
industrial furnace, including:

(1) manufacturer's name and model number of the boiler
or industrial furnace;

(ii) type of boiler or industrial furnace;

(iii) maximum design capacity in appropriate units;

(iv) description of the feed system for the hazardous
waste, and, as appropriate, other fuelg and industrial furnace
feedstocks;

(v) capacity of hazardous waste feed system;

(vi) description of automatic hazardous waste feed
cutoff system(s);

(vii) description of any air pollution control system;
and

(viii) description of stack gas monitoring and any pollu-
tion control monitoring systems.

(d) A detailed description of sampling and monitoring
procedures including sampling and monitoring locations in the
system, the equipment to be used, sampling and monitoring
frequency, and planned analytical procedures for sample
analysis.

(e) A detailed test schedule for each hazardous waste for
which the trial burn is planned, including date(s), duration,
quantity of hazardous waste to be burned, and other factors
relevant to the department's decision under section (2) (b) of
this rule.

(£) A detailed test protocol, including, for each hazard-
ous waste identified, the ranges of hazardous waste feed rate,
and, as appropriate, the feed rates of other fuels and in-
dustrial furnace feedstocks, and any other relevant parameters
that may affect the ability of the boiler or industrial furnace
to meet the performance standards in 40 CFR sections 266.104
through 266.107.

(g) A description of, and planned operating conditions
for, any emission control equipment that will be used.

(h) Procedures for rapidly stopping the hazardous waste
feed and controlling emissions in the event of an equipment
malfunction.

(i) Such other information as the department reasonably
finds necessary to determine whether to approve the trial burn
plan in light of the purposes of this section and the criteria
in section (2) (b) of this rule.

(4) Trial burn procedures.

(a) A trial burn must be conducted to demonstrate
conformance with the standards of 40 CFR sections 266.104
through 266.107 under an approved trial burn plan.

(b) The department shall approve a trial burn plan if it
finds that:

(1) The trial burn is likely to determine whether the
boiler or industrial furnace can meet the performance standards
of 40 CFR sections 266.104 through 266.107;

(ii) The trial burn itself will not present an imminent
hazard to human health and the environment;

(iii) The trial burn will help the department to determine
operating regquirements to be specified under 40 CFR 266.102(e);
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and

(iv) The information sought in the trial burn cannot
reasonably be developed through other means.

(c) The applicant must submit to the department a cer-
tification that the trial burn has been carried out in accor-
dance with the approved trial burn plan, and must submit the
results of all the determinations required in section (3) of
this rule. This submission shall be made within 90 days of
completion of the trial burn, or later if approved by the
department.

(d) All data collected during any trial burn must be
submitted to the department following completion of the trial
burn.

(e) All submissions required by this section must be
certified on behalf of the applicant by the signature of a
person authorized to sign a permit application or a report
under ARM 16.44.108.

(5) When a DRE trial burn is required under 40 CFR
266.104(a), the department will specify (based on the hazardous
waste analysis data and other information in the trial burn
plan) as trial principal organic hazardous constituents (POHCs)
those compounds for which destruction and removal efficiencies
must be calculated during the trial burn. These trial POHCs
will be specified by the department based on information
including its estimate of the difficulty of destroying the
constituents identified in the hazardous waste analysis, their
concentrations or mass in the hazardous waste feed, and, for
hazardous waste containing or derived from wastes listed in ARM
16.44.,330 through 16.44.333, the hazardous waste organic
constituent(s) identified in ARM 16.44.352(1) (a) as the basgis
for listing.

(6) During each approved trial burn (or as soon after the
burn as is practicable), the applicant must make the following
determinations:

(a) A guantitative analysis of the levels of antimony,
arsenic, barium, beryllium, cadmium, chromium, lead, mercury,
thallium, silver, and chlorine/chloride, in the feed streams
(hazardous waste, other fuels, and industrial furnace feed-
stocks) ;

(b) When a DRE trial burn is required under 40 CFR
266.104 (a):

(i) A guantitative analysis of the tria)l POHCs in the
hazardous waste feed;

(ii) A gquantitative analysis of the stack gas for the
concentration and mass emissions of the trial POHCs; and

(iii) A computation of destruction and removal efficiency
(DRE), in accordance with the DRE formula specified in 40 CFR
,266.104 () ;

(¢) When a trial burn for chlorinated dioxins and furans
is required under 40 CFR 266.104(e), a quantitative analysis
of the stack gas for the concentration and mass emission rate
of the 2,3,7,8-chlorinated tetra-octa congeners of chlorinated
dibenzo-p~dioxins and furans, and a computation showing
conformance with the emission standard;

(d) When a trial burn for particulate matter, metals, or
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HC1/Cl, is required under 40 CFR sections 266.105, 266.106 (c)
or (d), or 266.107 (b)(2) or (c), a gquantitative analysis of
the stack gas for the concentrations and mass emissions of
particulate matter, metals, or hydrogen chloride (HC1l) and
chlorine (Cl,), and computations showing conformance with the
applicable emission performance standards;

(e) When a trial burn for DRE, metals, or HC1/C12 is
required under 40 CFR sections 266.104(a), 266.106 (c) or (4d),
or 266.107 (b)(2) or (c), a quantitative analysis of the
scrubber water (if any), ash residues, other residues, and
products for the purpose of estimating the fate of the trial
POHCs, metals, and chlorine/chloride;

(f) An identification of sources of fugitive emissions
and their means of control;

(g) A continuous measurement of carbon monoxide (CO),
oxygen, and where required, hydrocarbons (HC), in the stack
gas; and

(h) Such other information as the department may specify
as necessary to ensure that the trial burn will determine
compliance with the performance standards in 40 CFR sections
266.104 through 266.107 and to establish the operating condi-
tions required by 40 CFR 266.102(e) as necessary to meet those
performance standards.

(7) For the purpose of determining feasibility of
compliance with the performance standards of 40 CFR sections
266.104 through 266.107 and of determining adequate operating
conditions under 40 CFR 266.103, applicants owning or operating
existing boilers or industrial furnaces operated under the
interim status standards of 40 CFR 266.103 must either prepare
and submit a trial burn plan and perform a trial burn in
accordance with the requirements of this section or submit
other information as specified in 40 CFR 270.22(a) (6) (incor-
porated by reference in ARM 16.44.120). Applicants who submit
a trial burn plan and receive approval before submission of the
part B permit application must complete the trial burn and
submit the results specified in section (6) of this rule with
the part B permit application. If completion of this process
conflicts with the date set for submission of the part B
application, the applicant must contact the department to
establish a later date for submission of the part B application
or the trial burn results. If the applicant submits a trial
burn plan with part B of the permit application, the trial burn
must be conducted and the results submitted within a time
period prior to permit issuance to be specified by the depart-
ment.

(8) Subpart H of 40 CFR part 266, and the various
regulatory sections of subpart H referenced throughout this
rule, are incorporated by reference in ARM 16.44.306(5).
AUTH: 7%-10-405, MCA; IMP: 75-~10-405, MCA

4. The department is proposing these amendments to the
rules in order to implement House Bill 383, now codified as
75-10-405, MCA, allowing the Department of Health and Environ-
mental Sciences to adopt regulations pertaining to the burning
of hazardous waste in industrial furnaces and industrial
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boilers that are more stringent than federal regulations. The
Act gave the Department flexibility in adapting the federal
hazardous waste burning regulationg to the specific needs of
the State of Montana when it became evident that the federal
regulations did not adequately protect human health and the
environment. These amendments generally parallel federal rules
except that they required beoilers and industrial furnaces
burning hazardous waste as fuel to become fully permitted
rather than allowing interim status, as do the federal rules.
5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Patti Powell, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, nho later than January 27, 1992,

! - -, N 4/)4_‘_5! A A
DE;%IE IVER§0N,'D1rector

Certified to the Secretary of State _December 16, 1991

Reviewed by:
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER QF THE AMENDMENT ) NOTICE OF PUBLIC HEARING on
of ARM 42.31,101, 42.31.102, ) the PROPOSED AMENDMENT of ARM
42.31.103, 42,311,105, 42.31.107,) 42.31.101, 42,31.102, 42.31.
42.31,131, 42.31.201, 42.31.202,) 103, 42.31.105, 42.31.107,
42.31.205, 42.31.211, 42.31.212,) 42.31,131, 42.31.201, 42.31.
42.31.213, 42.31.302, 42.31.303;) 202, 42.31.205, 42.31.211,
and the REPEAL of 42.31.104, 42.) 42.31,212, 42.31.213, 42.31.
31.106 and 42.31.301; and the ) 302, 42.31.303; and the
ADOPTION of NEW RULES I through ) REPEAL of 42.31.104, 42.31.
VI relating to commercial ) 106, 42.31.301; and the ADOP~
activities for cigarettes and ) TION of NEW RULES I through
tobacco products for the Income ) VI relating to commercial
and Miscellaneous Tax Division ) activities for cigarettes and

) tobacco products for the

) Income and Miscellaneous Tax

} Division

TO: All Interested Persons:

1. On January 28, 1992, at 9:30 a.m., a public hearing
will be held in the Fourth Floor Conference Room, Mitchell
Building, Helena, Montana, to consider the amendments of ARM
42.31.101, 42.31.102, 42.31.103, 42.31,105, 42.31,107,
42,31.131, 42.31,202, 42.31.205, 42.31.211, 42.31.212,
42.31,213, 42.31.302, 42.31.303; the repeal of ARM 42,31.104,
42.31.106, 42.31.301; and the adoption of New Rules I through
VI, all relating to commercial activities for cigarettes and
tobacco products.

2. The amendments as proposed provide as follows:

42,31.101 AFFIXING CIGARETTE TAX INSIGNIA (1) remains the
same.

|

AUTH: Sec, 16-11-103, MCA; IMP: Sec. 16-11-113 and 16-11-
115, MCA.

42.31.102 MARKING UNSTAMPED CIGARETTES (1) Allcasesof
unstamped cigarettes sold In Montana must have a tax stamp
except sales made to U.S. Government, Mllitary and Tndian
purchasers which sales are subject to the provxsxons of ARM
42.31.108
of-recexpt.

{2) The method of marking may either be by metered stamp,
or by hand and[;; heat applied decals

. The system
of marking must be uniform and consistent. The marking system
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must facilitate a visible review to insure that cigarettes are

stamped witirin—72-hours—-of-receipt as required by 3H6—+i—113 16-

11-111, MCA. T
AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-111, MCA.

42.31.103 SEFURITY OF UNSTAMPED CIGQRETTES (1) Every

i i .
Intermat—security —for—umstamped—cigarettes Pre—imtermat
orgamtzation of thewarehouse or otier storage areamust—be—such
that ""SEf?pEG cigarettes—are-mot—intermingled with—stamped
C’gaff?;?’ ?t°‘°9°.p’°°Ed“’°5 ?“’F TrSuTe tQai t?ezelzs rc
+ Persons authorized by the

department to affix cigarette tax insignia must maintain
external and internal security Ffor unstamped cigarettes.
External security must be provided in the form of a sound and
properly maintained building to warehouse the cigarettes. The
internal organization of warehouses operated by persons
authorized to affix cigarette tax insignia shail provide for the
separation of unstamped cigarettes from stamped cigarettes. The
warehouses' procedures shall further provide that unstamped
cigarettes may not be removed from the warehouse as stamped
cigarettes. Examples of internal security may include, but are
not limited to, the use of a separately controlled area, or a
distinct separate location within the warehouse. In ho case may
unstamped cligarettes be easily accessible by unauthorized
individuals.

AUTH: Sec. 16-11-103, MCA; IMP: Sec., 16-11-113 and 16-11-
133, MCA.

42.31.105 STORAGE OF TAX METERS (1) During
periods of non-use, clgarette stamps and tax meters must be
stored in a secure area. Meters may Be left on stamping

equipment which is located in a secure area.
AUTH: Sec. 16-11~103, MCA; IMP: Sec. 16-11-115, MCA.

42.31.107 ACCOUNTING CONTRQL OF CIGARETTE DISTRIBUTION

(1) Each wholesaler wril shall prepare forms CT-205 and
Schedule A.7 . 7
When appropriate, CT-206 and Schedule C are to be filed with the
CT-205 form. The forms ate filed with the department of revenue
on or before the 15th day of the month covering following the
preceding month's activities. Form €T-205 wiiiufiﬁ?ﬁ?@?gis a
reconciliation of the purchase and distribution of cigarettes
and the consumption of cigarette tax indicia. The back of form
CT-205 reflects exempt U.S. Government, military, and Indian
purchases for the month, CT-205 and supporting forms are hereby
incorporated by reference and may be obtained by contacting the
department at P.0. Box 5835, Helena, Montana 59604.

(2) remains the same.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-132, MCA.
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- 42,31.131 CIGARETTE TAX REFUNDS (1) remains the same.

{2) Refund claims by a cigarette manufacturer must contain
a notarized affidavit that the cigarette tax meter units claimed
are all State of Montana cigarette tax insignia which are
affixed to the unsalable cigarettes; that credit or refund for
the net cost of the tax insignia has been given to a Montana
cigarette dealer; and that the cigarettes will not be sold at
any time. Refund claims must be accompanied by a copy of the
credit memo or invoice issued to the Montana dealer. Refunds
will be allowed for stale or damaged merchandise during the
first 90 days after a change in the tax rate at the previous
rate of tax unless it can be verified conclusively that the new
tax has been paid on the specific product for which such refund
1s claimed.

(3) remains the same.

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 15-1-503 and 16-11-112
MCA.

42.31.201 TOBACCO PRODUCTS TAX DEFINED (1) —Fhere—is

7 v

- Tobacco products, other
than cigarettes, are defined by the following 1ist, but are not
inclusive to this list: cigars (large & small), smoking,
chewing, and snuff tobaccos.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-202, MCA.

42.31.202 PAYMENT OF TAX -- BOND (1) The wholesaler
shall remit the taxof-32-3/2%of appropriate tax calculated at
the statutory rate on the wholesale price pald for tobacco
products, other than cigarettes, purchased and delivered from
manufacturers, less 5% of the computed tax for collection,
together with copies of the itemized invoices and Form No, TP-
101, Tobacco Products Tax Reporting Form. Such remittance shall
be made to the department of revenue by the 10th of each month
covering purchases of tobacco products, other than cigarettes,
made during the previous month., Forms will be supplied by the
department of revenue upon request.

(2) The department may in its discretion require that
wholesalers be bonded under the provisions of these rules,
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-203 MCA.

42.31.205 DISPLAY OF NOTICE OF TAX (1) remains the same.
(2) Below 1s a sample format of the notice:

NOTICE
NOTICE is hereby given that a Montana tax, calculated at
the statutory rate tax—of—3¥2-3/2%of on the wholesale price ot
tobacco products, other than cigarettes, to the wholesaler is
included in the price of all tobacco products, other than
cigarettes, sold in this store.
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" - e i nebuded— , £at .
soitd—imr—this—stores
AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-202, MCA.

42.31.211 WHOLESALER INVOICES (1) 1In order to comply
with ARM 42.31.201 and 42.31.202, the wholesaler must procure
from manufacturers itemized invoices of all tobacco products,

7 purchased from and delivered by the

manufacturer.

purchasess The invoices shall show the name and address of the
manufacturer and the date of purchase.

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-202 and 16-11-203
MCA.

42.31.212 STATEMENT BY WHOLESALER (1) All invoices or
sales slips issued by wholesalers covering sales to retailers of
all tobacco preducts, other than cigarettes, must contain a
statement (typed, printed, or stamped) that the applicable
Montana tobacco products tax

is included in the total
billing cost.
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-202 and 1l6-11-
203 MCE, -

42.31.213 WHOLESALER AND RETAILER RECORDS (1) Every
wholesaler shall keep at 1ts place of business complete and
accurate records for that place of business, including legible
copies of all invoices for tobacco products, other than
cigarettes, held, purchased and delivered, or sold in this state
by the wholesaler. All records must be preserved for a period
of 3 5 years from the date of purchase or from the date of last
entry in the records.

(2) Every retailer shall keep at its place of business
complete and accurate records for that place of business,
including legible copies of all itemized invoices of purchases
of tobacco products, other than cigarettes, purchased and
delivered from all wholesalers. The invoices shall show the
name and address of the wholesaler and the date of purchase.
All records must be preserved for a period of 3 5 years from the
date of purchase or from the date of last entry in the records.

AUTH: Sec. 16-11-103 MCA; IMP: Sec, 16-11-118 and 16-11l-
203 MCA.

42.31.302 COMPLAINTS AND INVESTIGATIONS (1) All
complaints for violatlion of I6-16—365;—MEA—and/or these rules
must be received in writing. No anonymous or oral complaints
will be considered by the department.

(2) and (3) remain the same.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-118, MCA.

42.31.303 RECORDS (1) (a) through {(c) remain the same.
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(d) item or items sold or furnished; and
(e) retailer cost per itemy amd .

(2) Commercial records or invoices may be used if they
contain the information listed in subsection(l)(a) through tf¥
e
(3) The records or invoices shall be maintained for three
five years.
AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-118, MCA.

3. The Department is proposing the amendments because of
the passage of SB 116 of the 1991 Legislature. Also, changes in
the industry and compliance issues which have surfaced indicated
a need for clarification of the Department's requirements.

4. The Department proposes to repeal the following rules:

42.31.104 USE OF STAMPING EQUIPMENT, found at pages 42-
3105 and 42-3106 of the Administrative Rules of Montana. AUTH:
Sec, 16-11-103, MCA; IMP: Sec. 16-11-115, MCA,

42.31.106 EXAMINATION OF CIGARETTES, found at page 42-3106
of the Administrative Rules of Montana. AUTH: Sec. 16-11-103,
MCA; IMP: Sec¢. 16-11-113, MCA.

42.31.301 GENERAL POLICY, found at page 42-3141 of the
Administrative Rules of Montana. AUTH: Sec. 16-10-~104, MCA:
IMP: Sec. 16-10-305, MCA.

5. The Department proposes to repeal these rules because
of the passage of SB 116 of the 1991 Legislature and as general
housekeeping.

6. The Department proposes to adopt New Rules I through
VI, which do not replace or modify any sections currently found
in the Administrative Rules of Montana, as follows:

RULE 1 SALE or QOTHER STATE STAMPED CIGARETTES

{1) Cigarettes stamped wlth other state stamps must be
segregated from Montana stamped cigarettes in order to avoid the
possibility of distributing other state stamped cigarettes in
Montana.

(2) Cigarettes with other state stamps and distributed
outside of Montana must be reported to the Montana department of
revenue on Schedule C listing the name and address of purchaser,
name of carrier, method of shipment, invoice date, invoice
number and total cigarettes shipped. This form must be
submitted along with Form CT-205 by the 15th day of the month
following the sale.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-132, MCA.

Rule IT WHOLESALE/RETAIL PRICES (1) Wholesaler prices to
the retaller could be affected by tax increases enacted by the
Montana Legislature.
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(2) When tax increases occur, audits may be done on
cigarette inventories located at the wholesaler's and/or
retailer's premises in order to comply with the tax increase.
These audits may be done by the Montana department of revenue or
on a voluntary gystem basis by the wholesaler.,

(3) Field or wvoluntary audits may also be required on
inventories located at retail businesses in order to comply with
tax increases.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-111, MCA.

RULE III PURCHASING METERED CIGARETTE TAX AND HAND APPLIED

CIGARETTE TAX DECALS (1) Metered clgarette tax units shall be

purchased at designated county treasurer offices on either a
cash or credit basis.

(a) Cash remittances shall be made payable to the Montana
department of revenue or the state treasurer and shall be
collected by county treasurers before setting meters.

(b) A cigarette tax surety bond, as referenced in 16-11-
117, MCA, must be on file with the Montana department of revenue
and written authorization given to county treasurer by the
department before credit purchases are allowed.

{¢) The original copy of form CT-201, order for Montana
metered cigarette tax or hand and/or heat applied cigarette tax
decals, shall be submitted to the department by county
treasurers to report each cash or credit purchase.

(d) County treasurers shall keep ledgers verifying
ascending and descending settings on cigarette tax meters.

(2) Form CT-201 is submitted to the department by
wholesalers requesting purchases of hand applied decals and is
used for both cash and c¢redit transactions.

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-115 and 16-11-
117, MCA.

RULE IV PRICING TO MEET COMPETITION (1} Any retailer or
wholesaler may advertise or sell cigarettes priced to meet a
competitive price as long as the advertised or sale price is not
below minimum price set by the department of revenue as required
by statute.

(2) Prices established in bankruptcy, Jliquidation,
clearance sales, sales of damaged or imperfect cigarettes, or
sales under the order of any court shall not be used as a basis
for competitive pricing.

(3) The department, a trade association, or an industry
group may make a cost survey to establish cost to retailer or a
cost to wholesaler. Such a survey may be used to determine a
"competitive price" as referenced in 16-10-203 and 16-10-303,
MCA.

AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-203, 16-10-303
and 16-10-304, MCA.

. RULE V SALES/PURCHASES BELOW COST - REBATES (1) It shall
be a violation of Title 16 Montana Code Annotated for any
retailer or wholesaler to advertise or sell cigarettes at less
than minimum price set by the department of revenue using
methods known as rebates, gifts, or concessions.
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(2) It shall also be a violation of Title 16 Montana Code
Annotated for a retailer to attempt to obtain any rebate, gift,
or concession in conjunction with cigarette purchases that will
lower the cost.

AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-301, MCA.

RULE VI PREMIUM PROMOTIONS (1) Manufacturer's premiums
may be attached to cigarette packs or cartons without being
considered in violation of minimum pricing under the following
conditions:

(a) the department ig notified of the promotion 2 weeks in
advance of the beginning date of the promotion; and

(b) the premiums are packaged along with each carton or
package of cigarettes;

(i) manufacturer's representatives may attach premiums at
the retail locations;

(ii) there is a written contract between the manufacturer
and the wholesaler, sub-jobber or independent jobber directing
the attachment of premiums.

(2) The contract and subsequent accounting transactions
must be clearly segregated and reported from the normal purchase
of product. For example, payments made to wholesalers, sub-
jobbers, or any other agents must be maintained in separate
accounts as documentation of the transaction and the payment for
premium attachment services may not be netted against invoices
for cigarette purchases.

AUTH: Sec¢. 16-10-104, MCA; IMP: Sec. 16-10-301, MCA.

7. The new rules as proposed are necessary because of the
passage of SB 116 and for general housekeeping purposes. Rules
IV and V clarify issues related to rebates and minimum price
violations and competitive pricing. These rules are indirectly
related to Rule VI. Rule VI deals specifically with the repeal
of 16-10-202, MCA, as specified in SB 116, and gives direction
regarding manufacturer premium promotions.

8. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than February 7, 1992.

9. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

O e Qi Gk,

CLEO ANDERSON DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State December 16, 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.10.404 PERTAINING
TO TITLE IV-A DAY CARE FOR
CHILDREN

In the matter of the
amendment of rule 46.10.404
pertaining to Title IV-A day
care for children

TO: All Interested Persons

1. On January 17, 1992, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of rule 46.10.404 pertaining
to Title IV-A day care for children.

2. The rule as proposed to be amended provides as
follows:
6.10 TI V- IPIENTS
VIC
Subsection (1) remains the same.
ur thi e, th ow itions
apply;
n - " \
period of six hours or more per day;
" - L] -
Qus period of less than six hours per day:
" " v a
are V.
basis;
" " T
a =3 ) of [o] ()
basis;:
] " W]
(=} ore H
ﬂe a " e

Subsections (2) through (2)(d) remain the same in text
but are renumbered (3) through (3)(d).

(e) The maximum rate for full-day care in day care homes
is $3+2510,.50 per day per child for children 24 months of age
or older and $12.00 per day per child for infants under 24
months of age. The maximum rate for full-day care in group
day care homes is $33+2511.00 per child per day for children
24 months of age or older and $12.00 per child per day for
infants under 24 months of age. The maximum rate for full-day
care in day care centers is $32+6011.00 per child per day for
children 24 nmonths of age or older and $13.00 per child per
day for infants under 24 months of age.
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(f) The maximum rate for part-time care in day care
homes is $3+561.35 per hour per child. The maximum rate for
part-time care in group day care homes is $i750;L1§ per hour
per child. The maximum rate for part-time care in day care
centers is $2.-001.65 per hour per child. Part-time care
payments may hot exceed the full~day or night care rate.

Subsection (2)(g) remains the same in text but is renum-
bered (3)(g).

(i) extra meals at a rate of $#+361.00 per meal per
child; and

(ii) exceptional child care, as defined in ARM 11.14.101
(6)(d), at a maximum of $12.00 per day per child for full-time
care or $3+%51.65 per hour per child for part-time care in day
care homes or group day care homes and $12.15 per day per

- $2-001,75% per hour per child for
= in day care centers.

Subsections (2)(g) and (i) remain the same in text but
are renumbered (3)(h) and (i).

AUTH: Sec. 53-4-212 and-53-4-583 MCA
IMP: Sec, 53-4-2114+%53~4~514 and 53-4-716 MCA

3. This rule amendment is necessary to bring the rates
paid to providers of day care to children of Aid to Families
with Dependent Children (AFDC) recipients in line with the
rates authorized by the 52nd Montana Legislature. The
proposed rule will decrease rates from what is currently
authorized by ARM 46.10.404.

The legislature appropriated funds to increase the rates paid
to day care providers to 75% of the market rate. ARM
46.10.404 was therefore amended to increase day care rates to
75% of the market rate effective October 1, 1991. However,
after the rule was amended, the Office of the Legislative
Fiscal Analyst and the Governor’s Budget Office advised the
Department that the legislature intended the increase to 75%
to occur in increments rather than all at once,

The legislative history of House Bill 2, the appropriations
bill passed by the 52nd Legislature, shows that the legisla-
ture intended day care rates to be increased by $1.00 per day
for family and group day care providers and $.50 per day for
day care centers effective October 1, 1991, with additional
increases in fiscal year 1993 to bring rates to 75% of the
market rate. The rates provided in the current rule are thus
too high and must be decreased to the level intended by the
legislature. The proposed rates, though less than the current
rates, will provide an increase over the rates prior to
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October 1, 1991, of $1.00 per day for family and group day
care providers and $.50 per day for day care centers.

Subsection (2)(g)(i) is being amended to reduce the amount
being paid for extra meals from $1.10 to $1.00 per meal. When
this rule was amended effective October 1, 1991 to increase
day care rates to 75% of the market rate, the rate for extra
meals was increased also. This increase was based on the
assumption that the 52nd Montana Legislature intended to
increase the extra meal rate along with the other rates.
However, the legislative history of House Bill 2 indicates
that the legislature did not authorize an increase in the
extra meal rate, The rule must therefore be amended to
eliminate the unauthorized increase and return the rate to
that provided in the rule prior to the October 1, 1991
amendment.

Several other changes are being made in the wording and organ-
ization of this rule which do not reflect any change in the
department’s policy. Rather these changes are necessary to
express the department’s policies more clearly and precisely.
Thus the rule is being amended to provide definitions of the
terms "day care home," "group day care home," "day care
center," "full-day care," "part-time care," and "extra meal."
The definitions section has been inserted as section (2) and
the current section (2) has been renumbered as section (3).
The current subsection (2) (e) (i) has been moved to the defini-~
tions section.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart-
ment of Social and Rehabilitation Services, P.0O. Box 4210,
Helaena, MT 59604-4210, no later than January 27, 1992.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

“ ,7

/

"D':tu.r\ J&é"l*‘{, L( A
Rule Reviewer Directidr, Soclal and Reha ta-
tiorl Services
Certified to the Secretary of State December 16 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.4002,
46.12.4004 AND 46.12.4006
PERTAINING TO INPATIENT
PSYCHIATRIC SERVICES

In the matter of the
amendment of Rules
46.12.4002, 46.12.4004 and
46.12.4006 pertaining to
inpatient psychiatric
services

TO: All Interested Persons

1. On January 21, 1992, at 3:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46.12.4002, 46.12.4004
and 46.12.4006 pertaining to inpatient psychiatric services.

2. The Rules as proposed to be amended provide as
follows:

GROUPS COV - ED INSTIT ONAL
INDIVIDUALS Subsections (1) through (1)(b) remain the
sane.
(¢) Individuals under age 21 receiving active treatment
as 1npat1ents 1n psychlatrlc facilities or programs provided
t a t the

-3 ~5-5

Subsections (2) and (2)(a) remain the same.

AUTH: Sec. 53-6=113 MCA

IMP: Sec. 53-6=-13]1 MCA
46,12.4004 NON-FINANCIAL REQUIREMENTS, AFDC~RELATED IN-
STITUTIONALIZED INDIVIDUALS Subsection (1) remains the

same.
(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiattic
facilities or prograns
46 .400 , the nonfinancial requirements for medicaid
under this subchapter, whether as categorically needy or
nedically needy, consist of the age requirement and applicable
service requirements.

AUTH: Sec. §53-6-113 MCA
IMP: Sec, 53-6-13) MCA
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N UALS Subsection (1) remains the same.
(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric

facilities or programs ursu. s
46.12.4002(1)(¢c), the financial requirements for medicaid

under this subchapter as categorically needy are the AFDC
financial requirements which are set forth in ARM 46.10.401
through 406 and 46.10.505 through 514. These will be used to
determine whether:

Subsections (2) (a) through (2)(c)(ii) remain the same.

(3) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, or receiving treatment in psychiatric
facilities or programs ursuant he
46.12.4002(1)(¢) who are ineligible under subsection (2)
because of excess income, the financial requirements for
medicaid under this subchapter as medically needy are the
medically needy financial requirements for noninstitutional-
ized AFDC-related families and children which are set forth in
subchapter 38. The financial provisions of this subchapter
which apply to individuals under 21 who are ineligible for
medicaid under ARM 46.12.3401(1)(b) (iii) and ARM 46.12.3401(3)
apply identically to the above described individuals under 21.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA

3. This notice supersedes the notice of proposed amend-
ments to ARM 46.12.4002, 46.12.4004, and 46.12.4006 published
on November 14, 1991, MAR No. 46-2-678. Since that time,
considerable concern has been expressed regarding the care and
treatment of those youths who have such severe disabilities
that they have been placed in the custody of Department of
Family Services (DFS). 1In order to address this concern, the
department proposes to redefine rather than eliminate the
medicaid coverage group of individuals under age 21 receiving
treatment as inpatients in psychiatric facilities or programs
set forth in 46.12.4002.

Under the amendments now being proposed, such individuals will
be eligible for medicaid without consideration of parental
income or resources if a court has made a finding pursuant to
gections 41-3-406 or 41-5-523, MCA, that the youth is a "youth
in need of care", a "youth in need of supervision", or *"a
dglinquent youth" and has determined that it is necessary to
commit or place the youth in the custody of DFS, or if the
youth has otherwise been placed in the care and custody of
DFS. Other youths receivihg inpatient paychiatric treatment
will be eligible for medicaid if they qualify under the eligi-
bility rules applicable to any other applicant for medicaid,
which require consideration of parental income and resources
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in most cases. They will also have to meet the other eligi-
bility requirements usually applicable for AFDC-related
medicaid, such as deprivation of parental support.

The department has determined that in general it is more
equitable to apply the same medicaid eligibility rules to
youths receiving inpatient psychiatric treatment as apply to
other applicants for medicaid. Specifically, it is appro-
priate to consider the resources and income of the indivi-
duals’ parents. However, the department has weighed against
this the need to guarantee inpatient psychiatric treatment to
youths with severe emotional or mental problems regardless of
parental income or resources. To accommodate these opposing
concerng, the department has proposed the modified coverage
group insuring treatment for youths in DFS’ custody.

The department has the authority pursuant to sections
53-6-113, and 53-6-131, MCA, to adopt rules governing
eligibility for the Montana medicaid program. In addition,
section 53-6-101, MCA provides the department with authority
to determine what federally defined optional services will be
provided in Montana. The proposed rules are necessary to
effectuate these statutory provisions. These proposed rules
are necessary to make changes to current eligibility require-
ments for those persons under 21 years of age receiving
inpatient psychiatric treatment.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
cater, Chief Legal Counsel, Office of Legal Affairs, Depart-
ment of Social and Rehabilitation Services, P.0O. Box 4210,
Helena, MT 59604-4210, no later than January 27, 1992.

5. The 0Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing. )

B

B Dy l J&L\ o 4‘4:‘@,%%/

Rule Reviewer Directof, Social and Rehabilita-
tion Eervices
Certified to the Secretary of State December 16 , 1991,
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BEFORE THE TEACHERS' RETIREMENT BOARD
OF THE STATE OF MONTANA

NOTICE OF THE
ADOPTION OF ARM
2.44.412 (RULE 1),
THE AMENDMENT OF
ARM 2.44.306,
2.44.401, 2.44.409,
2.44.509, 2.44.514
AND 2.44.517, AND
THE REPEAL OF ARM
2.44.504 AND
2.44.601

In the matter of the adoption of
rules implementing laws adopted by
the 52nd legislature; amendment of
Rules 2.44.306, 2.44.401, 2.44.409,
2.44.509, 2.44.510, 2.44.514 and
2.44.517 for the purpose of
crediting military service, payment
of benefits at death, payment -of
child's benefit, bonuses as
compensation and correcting errors
on wages not reported and repeal of
Rules 2.44.504 and 2.44.601
relating to the Teachers'
Retirement System

TO: All Interested Persons.

1. on September 26, 1991, the Teachers' Retirement Board
published notice of proposed adoption of new rules, amendment
to rules: 2.44.306, 2.44.401, 2.44.409, 2.44.509, 2.44.510,
2.44.514 and 2.44.517, and repeal of rules: 2.44.504 and
2.44.601 concerning credible service, payment of benefits,
compensation reported and correction errors as they relate to
the Teachers' Retirement System at page 1770 through 1774 of the
1991 Montana Administrative Register, issue number 18,

2. Rule I is adopted as proposed, and shall be codified
at ARM 2.44.412. ARM 2.44.306, 2.44.401, 2.44.409, 2.44.509,
2.44.514 and 2.44.517, are hereby amended as proposed.

3. Rules 2.44.504 and 2.44.601 are repealed.

4. Based upon the comments received, proposed Rule II and
amendments to rule 2.44.510 are not adopted.
5. At a public hearing a representative of the Montana

Education Association opposed the rule on purchase of salary
credit for a temporary absence on the grounds that the 1/9
limitation on the amount of sgalary a member may purchase was
overly restrictive. He suggested that since the full cost was
paid by the member, there should be no limit on the amount of
salary credit a member is eligible to purchase. It was
determined that this rule would not be adopted at this time.

A written statement opposing amendments to rule 2.44.510
was received from Jody May, Director, Payroll Services Office,
Montana State University. He argued that retired employees may
be unable to accept full-time summer session post-retirement
contracts their first year after retirement under the proposed
amendments and suggested that the Board explore other possible
alternatives. It was determined that this rule would not be
adopted at this time.
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The agency received comments from Valencia Lane,
Legislative Council staff attorney, stdting that the rationale
for proposcd Rule I should state why the rule is necessary to
implement a 1974 act. Rule I 1is necessary to implement the
provisions of the Vietnam Era Veterans' Readjustment Act, as
this act applies to members of the Teachers' Retirement System
returning from the Persian Gulf War.

6. The authority of the Board to make the proposed rules
is bascd on scection 19-4-701, MCA. and the rules implement Title
19, Chapter 4, Parts 101, 206, 401, 409, 801 through 804, 901,
1001, MCA.

By:
. ’ ) o C
By )\._\\.' TNl !') J ] I
pal 5milie, Chief Legal Counscl David L. Senn, Administrator
Rule Reviewer Tecachers' Retirement System

Certified to the Scecretary of State December 16, 1991.
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT TO
PARAGRAFH 5 IN ADOPTION OF
EMERGENCY RULES I THROUGH

XVII RELATING TO THE
ORGANIZATION OF THE STATE
FURD, PUBLIC PARTICIPATION,
BOARD MEETINGS AND THE
ESTABLISHMENT OF PREMIUM RATES

In the matter of the adoption
of emergency rules I through
XVII relating to the
organization of the State
Fund, public participation,
board meetings and the
establishment of premium
rates

— et Nt Nt et St N

TO: Al)l Interested Persons:

1. Oon December 12, 1991, the State Compensation Mutual
Insurance Fund published a Notice of Adoption of Emergency
Rules I through XVII Relating to the Organization of the State
Fund, Public Participation, Board Meetings and the
Establishment of Premium Rates on page 2403 of the 1991
Montana Admjinistrative Register, Issue No. 23. John MacMaster,
Attorney for the Administrative Code Committee commented, and
suggested an amended adoption notice be filed substituting
language for paragraph 5 to clarify the adoption of the
emergency rules by the board, which states the board of
directors adopts the emergency rules. The amendment does not
change the effective date of the emergency rules which were
effective December 3, 1991, or any other portion of the
previously adopted emergency rules, Paragraph 5 1is hereby
amended to read as follows:

S. Thé-Board of Directors of the State Compensation
_Mutual Insutance Fund adopts the following emergency rules:

\\-IV "& T // WQ\

Dal Smilie, Chief Legal Counsel es T. arrison, J
Rule Reviewer airman of the Boar

"M ooty f D) /<)<_4,\,

Nanty\ Butler/, General Counsel
Rule Reviewér

Certified to the Secretary of State December 16, 1991.
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BEFORE THE BOARD OF ATHLETICS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.
of rules pertaining to scoring ) 8.3103 POINT SYSTEM -
and number and the adoption of )} SCORING AND THE ADOPTION
of a new rule pertaining to } OF A NEW RULE PERTAINING
mouthpieces ) TO MOUTHPIECES

TO: All Interested Persons:

1. On Qctober 17, 1991, the Board of Athletics published a
notice of proposed amendment and adoption of the above-stated
rules at page 1891, 1991 Montana Administrative Register, issue
nunber 19.

2. The Board amended ARM 8.8.3103 exactly as proposed. The
Board voted not to amend ARM 8.8.3104 as proposed in the notice.
New rule T (8.8.3204) was adopted as proposed but with the
following changes because the Board felt the punishment was too
severe and voted to delete the language as shown below:

"8.8.3204 MOUTHPIECE (1) through (3)(b) will remain the
same as proposed.

(¢) Upon the third occurrence, disqualify the participant
who spit out or allowed his mouthpiece to fall out of his mouth.
The opponent shall be declared the winner due to
disqualification. The-board-representative-shali-immediately
advine -the -propoter-that-the -purse-of -such -partiecipant -shatt-be
forfeited -and -paid-over-to-the-board-"

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

3. No comments or testimony were received.

BOARD OF ATHLETICS
ANDY VANDOLAH, CHAIRMAN

BY: ({Z Cw gl E'Z-Mf?‘»r

ANNIE M. BARTOS, CHIEF COUNSEL
DEPART? OF COMMERCE
{1

( ”q‘ Q:21 égl

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 16, 1991,
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BEFORE THE BOARD OF MILK CONTROL
OF THE S8TATE OF MONTANA

In the matter of proposed
amendments of Rule 8.86.301

as it relates to preducer
prices; and Rules 8.86.503,
8.86,504, and 8.86.505 as they
relate to the quota rules.

NOTICE OF AMENDMENTS OF
RULE 8.86.301-PRICING RULES
RULES 8.86.503, 8.86.504 AND
RULE 8.86,505-QUOTA RULES

— e Nt e

DOCKET #10-91

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
{(BECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERBONS:

1. on October 17, 1991, the Board of Milk Control
published notice of proposed adoption of rule 8,86.301
(8) (b) (vi) as it relates to the class I wholesale price; and
rules 8.86.503(2), 8.86.504(1){a),(j) and 8.86.505(1) (a)
(iv), (b) as they relate to the statewide pool and quota plan,
Notice was published at page 1894 of the 1991 Administrative
Register, issue no. 19, as MAR NOTICE B8-B6-43.

2. A hearing was held on November 19, 1991, at 9%:00
a.m. in the Department of Transportation auditorium, 2701
Prospect Avenue, Helena, Montana. Five persons appeared at

the hearing to offer data, views or argquments, and four
persons spoke in favor of various parts of the proposed
amendments. Only one person was opposed to the proposed
change in ARM 8.86.504(1)(J), not because the change was
detrimental, but because the change did not go far enough to
correct the original inequity. The bureau received one (1)
written comment prior to the hearing, which was in favor of
adopting all of Montana Dairymen's Association (MDA) proposal.

3. After thoroughly considering all of the testimony
and comments, the Board is adopting ARM 8.86.301(8B) (b) (vi),
8.86.503(2) and 8.86.505(1) (iv) exactly as proposed. ARM
8.86.504 (1) (j) is adopted as proposed with the following
language change:

"8.86.504 TRANSFER OF QUOTA

(1) (a) same as proposed.

(b)-(1) remains the same.

(j) A producer who was assigned quota under ARM
8.86.502(9) may not transfer his quota for three years after
the assignment of such gquota, unless such transfer is an
intrafamily gquota transfer as defined im paragraph (f) above.
However, he may transfer his quota if the transfer is—part—eof
theasgsets-to be—included—in—thesale-orother transfers—of

the—entire—dairy-farmof-such—producer CLUD S QF
THE_HERD AND PRODUCTJON FA ITIES. SU CT TO JUDGEMENT

OF_THE_PRODUCER QUOTA COMMITTEE, THE PURCHASER MUST BE
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SUBSTANTIALLY STANDING _IN THE SHOES OF THE SELLER_AND
CONTINUING THE PRODUCTION OPERATION WITHOUT INTERRUPTION. In
such cases, the three-year transfer restriction of this rule
shall continue to apply to the new owner(s) ef—the-farm."

4. The authority for the board to amend the rule is
section 81-23-302, MCA, and implements section 81-23-302, MCA.

5. Principal reasons given for adoption of the rules
were as follows:

a. All written and oral comments at the hearing favored
the adoption of the rule as proposed except for a comment on
ARM 8.86.504(1)(j). One person objected to the proposed

language in (1) (j), not because the change was detrimental,
but because the amendment did not go far enough in correcting
the original inequities.

b. Prior to the statewide pool, dairy processors and
producers shared the cost of surplus milk disposal. Since the
establishment of the statewide pool, the producers incur all
of the cost on excess milk over quota. It is reasonable that
the processors incur all the cost of disposing of surplus
milk.

c. Adoption of ARM 8.86.504(1) (7} does not hurt the
opponents position, in fact they are actually in a better
position than they were prior to the rule amendment.

d. changing the rule to alleviate reguiring additional
production during periods when ample supplies of milk already
exist is consistent with the peolicy of the Act and the change
is necessary so the milk industry will not be overburdened
with costly excessive milk supplies.

e, Permitting producers to sell unproduced guota in
lieu of forfeiture, will best serve the needs of all concerned
because it will permit the quota to go directly to an
individual who will more likely produce the milk.

6. The principal reasons urged against the adoption
come from the testimony of one individual and they pertain
only to ARM 8.86.504 (1) (j) for the purpose of requesting the
Board to delete the section entirely. Those reasons appear as
follows:

a. The three-year moratorium prohibiting the Carnation
producers from selling their gquota is discriminatory, it
creates unequal treatment and requires those producers to
operate under a different set of rules when in fact, there is
no reasons or justification for doing so.

b. ARM 8.86.504(a) (J) conflicts with ARM
8.86.506(8) ().

c. The rule as amended is too restrictive and it will
not enable the Carnation producers to sell their quota.

7. The principal reasons for the Board rejecting the
reasons given against the adoption is as follows:

a, The amended language is not as detrimental as the
current language in the rule.

Montana Administrative Negister 20-12/26/91
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b. The language necessary to grant the opponents
request was beyond the scope of the notice.

MONTANA BOARD OF MILK CONTROL
MILTON J. QLSEN, Chairman

MONTANA DEPARTMENT OF COMMERCE

o S A

andy J. poole. 'Oeputy Director

BY: Uy s ‘?;LLZ%
Annie M. Bartos, Chief Legal Counsel

L Rule Reviewer
Certified to the Secretary of State December 16, 1991.
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BEFORE THE MONTANA BOARD OF SCIENCE
AND TECHNOLOGY DEVELOPMENT
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF AMENDMENT OF
8.122.607 AND 8.122.616,
AND THE ADOPTICON OF NEW

In the matter of the amendment )
of rules pertaining to applica- )
tion procedures for a research )
and development project loan, )  RULES PERTAINING TO
medical research facility pro- ) RESEARCH AND DEVELOPMENT
jects and the adoption of new ) LOANS MADE BY THE MONTANA
rules pertaining to research ) BOARD OF SCIENCE AND
and development loans made by ) TECHNOLOGY DEVELOPMENT TO
the Montana Board of Science ) MONTANA COMPANIES, MEDICAL
and Technology Development }  RESEARCH FACILITIES AND

) UNIVERSITY-BASED RESEARCH

) AND DEVELOPMENT PROGRAMS

TO: All Interested Persons:

1. On September 12, 1991, the Montana Board of Science
and Technology Development published a notice of public
hearing on the proposed amendment and adoption of the above-
stated rules at page 1632, 1991 Montana Administrative
Register, issue number 17. The public hearing was held on
October 22, 1991, from 9:00 a.m. to 11:00 a.m., in the fourth
floor conference room of the Power Block Building in Helena,
Montana.

2. The Board has amended and adopted the rules exactly
as proposed. The new rules will be numbered as follows and
will be located under Sub-Chapter 7: I (8.122.701), 1T
(8.122.702), III (8.122.703) and IV (8.122.704)

3. No comments or testimony were received.

MONTANA BOARD OF SCIENCE
AND TECHNOLOGY DEVELOPMENT
RAY V. TILMAN, CHATIRMAN

1
BY: { (ZC LLI-Z:’ : K\cc( d&;

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

s d Y r
{hftve 0 J}(J.LéH
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 16, 1991.
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BEFORE THE STATE LIBRARY COMMISSION
STATE OF MONTANA

NOTICE OF ADOPTION OF
RULE I PERTAINING TO
DIRECT STATE AID TO
PUBLIC LIBRARIES FOR
PER CAPITA AND PER
SQUARE MILE SERVED AND
ON THE AMENDMENT OF ARM
10.102.4001 FOR REIM-
BURSEMENT TC LIBRARIES
FOR INTERLIBRARY LOANS

In the matter of the adop-
tion of Rule I pertaining

to direct state aid to public
libraries for per capita and
per sguare mile served and
the amendment of ARM 10.102.
4001 pertaining to reimburse-
ment to libraries for inter-
library loans

NN

et Al Interested Persons
1. oOn October 31, 1991, the State Library commission
publiched notice of the proposed adoption of Rule T pertaining

to direct stute aild to public libraries for per capita and per
squarc mile served and the amendment of 10.102.4001 pertaining
to reimbursement to libraries for interlibrary loans, at p. 1971
of the Montana Administrative Register, issue no. 20.

2. A public hearing was held on November 20, 1991. There
wias testimony from one neutral party.
3. The State Library commission has adopted this rule as

Rule I (10.102.4003) DIRECT STATE AID TO PUBLIC LIBRARIES FOR
PER  CAPITA AHND PER SQUARE MILE SERVED with the following
changes:

(1) through (4) remain as proposed.

{8} In each county which has no public libraries, the state
library will contact the county commission indicating that the
county will qualify for per capita and per square mile state aid
if the county commission establishes county-wide library service
as provided for in state statute, or if the county commission
contracts fer library services with another county or municipal
library as provided for in state statute. If such means are not
established within a six-month period following written notice
received from the state library, the state aid which would have
gone to the county will be distributed aceerding—to-guidelines
approved—by- the- -state—library -commission to the federation
headquarters library in whose area this county is located for
use_in federation_activities.

4. The State Library commission has amended 10.102.4001
RETMBURSEMENT TO LIBRARIES FOR INTERLIBRARY LOANS as follows:

(1) remains as in the current rule.

{(2) (a) remains as proposed.

(2)(a) (1) through (2)(h) remain as in the current rule.

z

-j_‘;,k _ ._/ L iI&@L_._Sl_k,f . {J‘:“_L_L.L 44.1_{,[;1_ .J‘_.__L/.’&Q

Richard.T. Miller, Jr. Mary Doggett, Chairman
State Librarian Montana State Library
Rule Reviewer Commission

Coartitied to the Secretary of State December 16, 1991
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF AMENDMENT

OF RULES 11.12.101;
11.12.102; 11.12.104;
11.12.106; AND

11.12.108 PERTAINING TO
YOUTH CARE FACILITIES

In the matter of the amendment
of Rules 11.12.101; 11.12.102;
11.12.104; 11.12.106; and
11.12.108 pertaining to youth
care facilities

1. On October 17, 1991, the Department of Family Services
published notice of the proposed amendment of Rules 11.12.101,
11.12.102, 11.12.104, 11.12.106, and 11.12.108 pertaining to
youth care facilities, at page 1903 of the 1991 Montana
Administrative Register, issue no. 19.

2. The department has amended the rules as proposed.

3. No comments were received.

DEPARTMENT OF FAMILY SERVICES
/

s K

Tom Olsen, Director
, ‘o

).{ R T [
Jokn Melcher, Rule Reviewer

Certified to the Secretary of State, December 16, 1991.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION
new rules I-vI; and amendment of ) OF NEW RULES I THROUGH VI
16.8.930 and 16.8.1105, dealing ) AND AMENDMENT OF RULES
with air guality fees )] 16.8.930 AND 16.8.1105

(Air Quality Bureau)

To: All Interested Persons

1. ¢n October 17, 1991, the Board published notice at
parje 1904 ot the Montana Administrative Register, Issue No. 19,
of the propaced aloption of new rules I~V and the amendment of
1A.8.930 and 17.8.1105, which implement a fee program for the
department 's airv quality bureau.

2. After consideration of the comments received on the
proposed rules, the department has adopted the rules as

propesed with the following changes (new material is under-
lined, deleted material is interlined) and added an additional
new Rule VI requiring annual review of the fees.

RULE I_ (16.8.1901) DEFINITIONS Same as proposed.

RULE I (16.8.1903) AIR _QUALITY OPERATION FEES

(1) Same as proposed.

(2) The department shall give written notice of the
amount of the air quality operation fee to be assessed and the
basls for such fee assessment to the owner or operator of the
air contaminant source annually. The air gquality operation fee
is due 26 30 days after receipt of the notice unless the fee
assessment is appealed pursuant to [RULE V]. If any portion
of the fee is not appealed, that portion of the fee that is not
appealed is due 26 30 days after receipt of the notice. Any
remaining fee which may be due after completion of the appeal
is immediately due and payable upon issuance of the board's
decision or when judicial review of the board's decision has
been completed, whichever is later.

(3) Same as proposed.

(4) An alr quality operation fee is separate and distinct
from any air gquality permit application fee required to be
submitted to the department pursuant to [RULE IV] by a source
of air contaminants. However, nothing in these rules may be
deemed to allow the department to collect more than one fee
simultancously.

() Same as proposed.

RULE LYY (16.8.1904) ADDITIONAL AIR QUALITY OPERATION
$EES_REQUIRED TO_FUND SPECIFIC ACTIVITIES OF THE DEPARTMENT
DIRFECTED AT A PARTICULAR_GEOGRAPHICAL AREA Same as proposed.

RULE IV (16.8.1905) AIR QUALITY PERMIT APPLICATION FEES
(1)~(2) Same as proposed.
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(3) Air gquality permit application fees are separate and
distinct from any air quality operation fee required to be
submitted to the department pursuant to [RULE TI] by a source
of air contaminants. However, nothing in these rules may be
deemed to allow the department to collect more than one fee
simultaneously.

(4) The air guality permit application fee is based on
the estimated amount of air pollutants to be emitted annually
from the source of air contaminants. The estimated amount of
air pollutants to be emitted annually is determined according
to the emissions inventory included in the permit application.
Permit application fees may not be assessed for that amount of
emissions which are covered by either an air gquality permit in
existence at the time of the application, or an air guality
permit application which is pending at the time of the appliga-
tion and for which the appropriate fee has been paid. However,
the department may assess the minimum fee for those permit
applications that do not result in an increase in emissjiong.

(5) Same as proposed.

RULE V (16,8,1906) AIR OQUALITY PERMIT APPLICATION/-
OPFRATION FEFE ASSESSMENT APPFAL PROCEDURES Same as proposed.

NEW RULE VI (16.8.1902) ANNUAL REVIEW (1) No later
than September 30 of each year, the department shall report to
the board regarding the air quality permit fees which are
anticipated for the next calendar year. This report shall
include a description of the legislative appropriation to be
recovered, the status of the specific appropriation account as
of the end of the previous fiscal year, the emissions upon
which such fees will be based, the tier system to be imple-
mented, and the status of any anticipated rulemaking activity
necessary to adopt the new fees.

AUTH: 75-2-111, MCA; IMP: 75-2-211, MCA

16.8.930 PERMIT REVIEW--INFORMATION REQUIRED Same as
proposed.

16.8.1105 NEW OR_ALTERED SOURCES AND STACKS -- PERMIT
APPL,ICATION REQUIREMENTS Same as proposed.

3. The department has thoroughly considered the comments
received on the proposed rules. The following is a summary of
comments received, along with department responses to these
comments.

Comment: Montana Wood Products Assn. recommends that Rule II
(1){b) be clarified to indicate that the fees apply only to
"operating” permits and not "construction" permits.

Response: Rule IT(1) (b) describes a category of sources that
would be subject to the operation fees. This includes those
sources that are subject to the requirements of Title V of the
1990 Clean Air Act Amendments (CAAA) but not currently required
to hold an air quality permit issued by the AQB. The language
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of this section is not tied to the holding of an air quality
permit; it is meant to assure that sources "grandfathered" from
current permitting requirements, but subject to Title V
permitting in the future, pay their share of fees. Adding
"operating" at this point will be confusing since no such
permit currently exists.

Comment : Montana Wood Products Assn. recommends that the
payment period be extended to 30 days from 20 days, since many
companies make payments from centralized locations and would
not be able to meet the 20 day deadline.

Regponse: HB 781 requires payment upon receipt of notice of
a fee assessment. There are, however, 20 days allowed for
appcal of any fece assessment after notice. The AQB agrees to
the proposed amendment to allow 30 days for payment of the
fees. The department's revised the language in Rule II(2) as

suggested .

Comment: Montana Wood Products Assn. recommends a one-time
permit application fee system, since an anhnual operation fee
does not neaem to be necessary after the program is in place.

Response: There are several reasons why an annual operating
fee is necessary. First, payment of an annual operating fee
based on the amount of emissions is a requirement of the 1990
CAAA. 1f Montana does not develop an approvable operating
permit program containing annual permnit fees, the EPA will
lmpose their own program. This would lead to a dual permitting
system and loss of primacy for Montana's permitting program.
Secondly, HB 7281, as passed by the 1991 Legislature, |is
consistent with the 1990 CAAA by stating in its legislative
intrnt that the fees are to be assessed annually. Therefore,
the department is proceeding with a clear legislative mandate

tor annun! operating fees, In addition, the responsibilities
and nesds of  the permitting program are ongoing and will
increaoo, net diminish, after the program development phase
Ahnual tees are necessary to support these ongoing efforts,
These recponsibilities, as delineated in HB 781, include all
reasonable costs of implementing and enforcing the terms and

conditions of the permits, such as emissions and ambient
monitoring, preparation of applicable requlations or guidance,
modeling analysis and demonstrations and preparation of
emission inventories.

Comment : Montana Weood Products Assn. recommends that if an
annual oprration fee is adopted, it should be based on accurate
emissjons data and not on estimated emissions.

Response: Some emissions must be estimated since it is not
possible to trst some sources using currently available testing
technology. Standard EPA approved (AP-42) emission factors
«1ill be used tfor those sources that cannot be or have not been
source tested. If a source can present a better procedure for
determining emissions, then the department will consider
adopting an alternative approach. If fees were based entirely
on measured emissions, charges would be allowed for only those
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sources that have stacks where continuous emissions monitors
could be installed. This would place the entire burden of
supporting the permitting program on a very limited number of
sources -in relation to the amount of emissions actually
regulated by the permit program.

Comment: Montana Wood Products Assn. questioned the accuracy
of the 1989 emission inventory.

Response: The AQB realizes that the 1989 emission inventory
contains a few errors and inconsistencies, and has increased
its efforts with regard to compilation and review of the 1990
emission inventory to increase its accuracy and consistency.
The AQB has also assigned various members of the staff to
review emission inventories in assigned industrial groups for
consistency and, in addition, will send copies of each source's
emission inventory to the sources in December for review prior
to any fee assessments.

Comment: Montana Wood Products Assn. recommends that a factor
for pollution control equipment, activities and procedures be
included.

Response: The AQB uses pollution control efficiencies or
actual controlled emission rates in its emission inventory
calculations. Therefore, credit is given for efforts a source
makes to reduce its emissions.

Comment: Montana Wood Products Assn. suggests that the
department be required to prorate the fee for any part of a
year rather than leaving it discretionary.

Response: The proposed operating fee is based on a plant's
actual emissions. If a plant does not operate for a portion
of a year, their emissions will be less and their operating fee
will automatically be reduced by a similar amount. The
department intends to place all sources on an annual track for
the payment of operation fees and will not charge a full annual
fee for a permit that is not effective for a full year.

Comment: Montana Wood Products Assn. believes that the burden
for funding activities of the department directed at a parti-
cular geographic area should not fall entirely on industry
sources, but should be borne equally by all sources of air
pollution in an area, not only those that would be subject to
the regular operating fees.

Response: The additional operation fees were the subject of
substantial discussion and debate during all phases of the
legislative process. The inclusion of this section in the
rules is intended to meet the legislative requirements and
intent of HB 781. The language has been adopted verbatim from
HB 781. This suggestion was specifically addressed in the
legislative debate and no authorization for the assessment of
fees on additional sources was given. HB 781 only gave the
department the authority to collect fees from those sources
that are required to hold an air quality permit issued by the
department or are subject to the requirements of Title V of the
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1990 CAAA (but not currently required to hold an air quality
permit issued by the department). Additional legislative
action would be required to assess permit fees to other sources
of air pollution, such as wood stoves.

comment: Montana Wood Products Assn. recommends that there be
a requirement that any special study in any area be based on
a defined reason and not based simply on a complaint.
Response: HB 781 requires both legislative and board review
and approval of any special study proposed by the department.
The department believes that in the course of these reviews the
department will be required to provide sufficient rationale to
demonstrate the need for any proposed study.

Comment : Asarco commented that the permit fee rules are
premature since the department is not required, under the 1990
CAAA, to submit an operating permit program, including the
permit fece rules, to the EPA until November 15, 1993.
Responsg: The permit fee system authorized by the legislature
in HB 781 is intended to fund six additional staff positions
and several existing staff positions. The additional positions
were specifically approved by the legislature to be utilized
to develop the operating permit system, as well as to alleviate
the current lack of resources in the permitting area. It would
not be possible for the AQB to develop the required operating
permit system by November 1993, given the current level of
resources, since we are already experiencing difficulty
complying with EPA reguirements and deadlines for submittal of
State Implementation Plans, completion of inspections, and the
submittal of annual emission inventories. In addition, we have
not been able to process permits within the required statutory
time frames.

Comment: Asarco commented that the inclusion of non-Title V
sources that are required to hold an air quality permit issued
by the department in the permit fee system goes beyond the
requirements of the 1990 CAAA.

Response: During the legislative debate on HB 781, the
application of the fees to non-Title V sources was considered
and the legislature opted for this system. Per HB 781, the
permit fee system 1is intended to fund the permitting and
compliance functions related to all sources reguired to hold
an air quality permit. The department is following legislative
direction to spread the permit fee burden over all of the
sources reguired to obtain a permit, rather than only those
sources covered by Title V. This 1is consistent with the
workload of the department in permitting and compliance
activities for all requlated sources.

Comment: Asarco asked if the AQB expects the current funding
level of $395,773 to continue or will it increase?

Response: The department intends to demonstrate that it can
operate an approvable permitting program for less than the
presumptive $25 per ton contained in the 1990 CAAA. However,
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the department does not believe that it will be able to operate
a fully approvable program at the current proposed fee level.
The level proposed is intended to fund program development and
will need to be increased in the future. The department will
address growth in the fee program aas part of the planning
process for the 1993 Legislature,

Comment: Asarco questioned the accuracy and consistency of
the 1989 emission inventory and expressed concern that an
inaccurate emission inventory may result in an inequitable
allocation of annual operation fees among the affected sources.
Regponse: See Montana Wood Products Assn. response.

Comment: Asarco believes that the rule is unclear as to the
basis for calculating the emission inventory included in the
permit application. Is the emission inventory based on
allowable emissions or projected actual emissions or some other
measure of emissions?

Response: All emission inventories submitted in conjunction
with permit applications must be calculated on the basis of a
source's "potential to emit." This means that the emissions
are calculated based on a source's maximum achievable operating
rate unless enforceable permit conditions limiting hours of
operation or operating rate are contained in the permit.
Emission inventories are also calculated on a controlled basis
for every source that has a control requirement included as
part of their permit. Thus, the permit application fees are
based on allowable emissions.

Comment: Asarco believes that there may be inconsistencies in
the permit application fee system since the application fees
would be based on emission inventories submitted to the AQB by
the various applicants as part of their permit application.
Response: The applications will be reviewed for completeness
by department staff. This will include a review of the
emission inventory to ensure that all relevant emissions are
included and that the emission calculations and estimates are
done according to established department policy. If there are
discrepancies in the emission inventory, the application will
be declared incomplete until the source submits an acceptable
emission inventory along with the proper permit application
fee. Since a source will be limited to the amount of emissions
detailed in the emission inventory submitted as part of their
permit application, a source should be very reluctant to
underestimate their emissions to escape permit application
fees.

Comment: Asarco believes that fugitive emissions are much more
difficult to quantify than are point source emissions. AP-42
emission fugitive factors are rated D or E, indicating that
emission factors for fugitive sources are of questionable
quality with a low level of accuracy and reliability. Given
this low level of accuracy, permit fees assessed on the basis
of fugitive emissions would likely be disproportionate and
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inequitable. Requiring sources to develop better estimates of
fugitive emissions would be cost-prohibitive. The costs for
developing these estimates could easily exceed the permit fees.
Therefore, permit fees should not be charged for fugitive
emissions or should be charged at a lesser rate to reflect the
uncertainty of the fugitive emissions estimates.

Response: The AQB agrees that fugitive emissions are often
more difficult to guantify than are point source emissions.
Fugitive emissions must be estimated since it is not possible
to test (ugitive sources using currently available emission
testing technology. The AQB does not believe that the use of

emission factors for estimation of emissions from fugitive
sources produces significant inequities in fee assessments.
Fmicoion tactors will be applied consistently across industry
(ter oach source type) to assure that all sources are on a
level playing field.  Furthermore, we would be concerned that
feen baned entirely on point source emissions would be charged

to only those sources that have stack emissions, thereby
leaving out a significant part of the emissions inventory.
This would place the entire burden of supporting the permitting
program on a limited number of sources in relation to the
anount of emissions actually regulated by the permit program.

Comment: Asarco believes that unless there is a demonstrable
cost-per-ton difference in administering permit programs for
NOx and YVOCs versus particulates, lead and 50,, the permit fees
for the two classes of pollutants should be %he same.
Response: The AQB expends more resources on permitting and
compliance activities that are devoted to particulate, 50, and
lead when compared with NOx and VOCs. Furthermore, Montana's
non-attainment areas are non-attainment for particulate, 50,,
lead and CO,. While NOX and VOCs have not required major
resources in the past, the increased focus on air toxics (many
of which are VOCs) and NOx increment tracking will probably
require the AQB to propose increases in the relative fee for
NOx and VOCs at some time in the future. AQB will continue to
assess the fee breakdown in relation to program workload and
activity, and will propose needed adjustments in future
rulemaking.

Comment: Is lead being double counted, once under total
particulates and once under lead?

Response: Yes, it is the intention of the AQB to count lead
both as particulate and as lead. This is due to the regulatory
focus on lead issues and the amount of staff time devoted to
lead-related air quality efforts, including state implementa-
ticn plan (5TP) development and compliance activities.

Comment: Asarco believes the assessment of permit application
Tees and operation fees is redundant and may cause the depart-
ment to violate the provision of HB 781 that requires that fees
collected not exceed the legislative appropriation.

Response: The AQB will complete the annual emission inventory
prior to the assessment of any fees. The only changes in the
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total emission inventory will be minor changes from appealed
fee assessments. The AQB interprets the requirement that fees
equal appropriations to be applied as a carryover to the next
fiscal year. Thus, the total annual operation fees charged for
a fiscal year would be the amount of that fiscal year's
appropriation minus any permit application fees carried over
from the previous fiscal year.

Comment: Asarco believes the assessment of application fees
may violate the provision of HB 781 that prohibits the depart-
ment from collecting more than one annual fee designed to cover
the costs associated with the permitting program.

Response: The intent of the language referred to [75-2-211
Section 2 (7), MCA] is to prohibit the collection of more than
one annual fee and not to prohibit the collection of one-time
application fees. Existing sources paying an annual operation
fee would be required to submit an additional permit applica-
tion fee if they applied for a permit alteration. The applica-
tion fee for a permit alteration will be calculated only on the
change in emissions caused by the alteration and not the
emissions from the entire facility.

Comment: Asarco believes the rules do not clearly indicate
whether the permit application fees apply to Title V operating
permit applications, existing air quality permits or to both.
Response: The rule states that the permit application fees
would apply to air quality permit applications submitted to the
department in response to current permitting requirements in
ARM 16.8, subchapters 9 and 11. Applications for Title V
operating permits are not presently addressed in the rules.
The air quality permitting rules will change significantly with
the implementation of Title V and the other requirements of
the 1990 CAAA. These changes will be reflected in future
revisions of the permit fee rules.

Comment: Exxon Company, USA, requests that the payment period
be extended to 30 days from 20 days to better fit their
accounting system and to ensure that payments are made in a
timely manner.

Response: See Response to Montana Wood Products Association.

Comment: Exxon recommends clarification that the same amount
of fees required under Rule II(4) are not applicable for permit
applications required under Rule 1IV. They recommend the
insertion of "pursuant to rules 16.8.1102, 16.8.17.. or 16.8.
(Rule IV)" in Rule II(4) between "department" and "by". They
also recommend the deletion of the last sentence. They believe
that it is confusing except in the context that the operating
fee will not be due at the same time a permit fee is due.

Response: The AQB agrees to the clarification of the rule as
to the method of determining the amount of the applicable fee.
The department feels that the last sentence is important since
it clarifies that the department may not assess both a permit
application fee and an operating fee at the same time (not just
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that they may not be due at the same time). The department has
revised Rule II(4).

Comment: FExxon recommends the addition of "under 16.8. (Rule
II)" at the cond of Rule IV(3) to clarify that the application
fees apply to permit applications and only to those facilities
covered by the application. They also recommend the deletion
of the last sentence. They believe that it is confusing except
in the context that the operating fee will not be due at the
same time a permit fee is due.

Responae: The AQB agrees to the clarification of the rule.
The department teels that the last sentence is important since
it ¢larities that the department may not assess both a permit
application foo and an operating fee at the same time (not just
that they may not be due at the same time). The department has
tesice b Pale IV(7) .

Comment: Exxon recommends further clarification that the

application fee only applies to the facilities and/or opera-
tional changes requiring a permit application and that the fee
required in Rule II is not regquired each time a permit applica-
tion is submitted. They believe that the current language
indicates that the fee will be based on the entire emission
inventory for the facility and not on the change in emissions
caused by the alteration. They recommend the addition of
"...annually by the proposed new facilities or change in
operation described in the application" at the end of the first
sentence in Rule IV(4) and the deletion of the remainder of
the paragraph. They believe that a permit alteration which
does not increase emissions should not require submittal of a
permit application fee.

Response: The AQB proposes that the permit application fee
for a new permit will be determined by the proposed emissions
from the entire facility. The application fee for a permit
alteration_or modification will be calculated only on the
change in emissions caused by the alteration. Fees for permit
alterations or modifications which do not increase emissions
would be the specified minimum fee amount ($250). This is
necessary due to the fact that any permit alteration or
modification, regardless of its effect on the amount of
emissions coming from a source, will generate a certain amount
of work. The department revised Rule IV(4) to reflect this
change, but has not adopted Exxon's proposal. The department's
revision makes it clear that permit application fees will not
be assessed for emissions covered by either existing permits
or pending applications for which the appropriate fee has been
paid.

Comment: Exxon recommends that the appeal period be increased
to 30 days from 20 days.

Response:  HB 781 specifically sets the fee appeal period at
20 days atter receipt of a fee assessment notice. This appeal
period cannot be changed without legislative action.
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Comment : Yellowstone Valley Citizens Council (YVCC) ques-
tioned what the justification is for the $2.50 and $0.60 per
ton fees in lieu of EPA's proposal of a minimum of $25 per ton
for the same fees?

Responge: The department's fee collection authority is limited
by the legislature to approximately $400,000 per year for the

92-93 biennium. When this authority is spread among the
existing air pollution sources in Montana, we arrive at a fee
level as proposed. In response to the concerns over the

presumptive $25 per ton fee level outlined in the 1990 Federal
CAAA, the department intends to demonstrate that it can operate
an approvable permitting program for less than the presumptive
$25 per ton. However, the department does not believe that it
will be able to operate a fully approvable program at the
proposed fee level. The level currently proposed is only
intended to fund program development and some base compliance
activities and will probably need to be increased in the
future. The EPA has indicated that it will require substantial
documentation that a state can operate an adequate permitting
and enforcement program before it approves a permit fee less
than $2% per ton.

Comment: (YVCC) asked the department to explain how our
proposed fees are going to ensure sufficient revenue for the
40% match, as well as the resources necessary for an adequate
permitting and enforcement program.

Response: For the federal CAAA, the 40% match requirement must
be met no later than three years from date of enactment, which
is state fiscal year 1994. AQB is carefully watching this
regquirement in relation to budgeting for the 94-95 biennium and
will assure that our budget proposal has adeguate state funding
(both general fund and fees) to match the projected federal
grant. As part of the FY 94-95 budgeting process, we will also
address the resources needed to address the permitting and
compliance/enforcement programs. When the legislative author-
ity for fee collection is set for FY 94-9%, then adjustments
in the fees will be presented to the board to implement that
authority.

Comment: (YVCC) asked if special geographical studies are
needed in Yellowstone County and other non-attainment areas for
writing permits and enforcement stipulations for those permits.
Response: This question goes beyond the scope of the proposed
fee rules Into an area which will require further evaluation
and development before presentation to the legislature and the
board. At this point, the department cannot address the need
for special gecographic studies in Yellowstone County or other
nonattainment areas without further regulatory and policy
guidance from EPA. For example, EPA's final Title V operating
permit rules have not been issued, nor has EPA provided
guidance in the specific¢ requirements of Title V permits. AQB
will strive to keep YVCC and other interested parties informed
as more guidance and information becomes available.
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Comment: (YVCC) asked, if they are needed, what level of fees
would be necessary to fund these studies.

Response: It is not possible to estimate the level of fees
needed to fund special geographic studies until those studies
are developed.

Comment: (YVCC) questioned if the department is willing to ask
the 1993 lLegislature for these studies?
Response: As explained above, the need for special geographic

studies must be defined before legislative proposals can be
prepared.

Comment: (YVCC) questioned if the special studies are not the
answer to clean up Yellowstone County and other nonattainment
areas to protect the health of Montana's citizens and provide
the impetus for sustainable economic development, what is?
Response: Speclal studies serve as technical support for the
development of regulatory programs (including changes to the
State Implementation Plan [SIP]). Changes in the regulatory
program/SIP would be the tool for achieving reductions in air
pollutantss in an area.

Comment: (YVCC) question what level of fees will realistically
be necessary to run a strong air gquality program that will meet
new federal standards and clean up Montanans' air and protect
their health?

Responso: This gquestion is extremely difficult to answer at
this point in the growth and development of the air quality
program. As stated at the November 15, 1991 board hearing,

growth in the level of fees collected will likely be necessary
to meet the requirements in state and federal law. Until we
more clearly understand these requirements, an ultimate level
of tees cannot be projected.

Finally, the board has inserted an annual review require-
ment (HEW RULE VI) teo insure that the air quality permit fee
system ic tracked on an annual basis to assess the need for
revision.

DAVID W. SIMPSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES
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BEFORFE THE BOARD OF HEALTH AND ENVIRONMENTAY, SCTENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
rules 16.20.255 and new rule I ) OF 16.20.255 AND

concerning service connection fees ) ADOPTION OF
for public water supplies } NEW RULE 1

(Water Quality Bureau)
To: All Interested Persons

1. On September 12, 1991, the Board published notice at
page 1636 of the Montana Administrative Register, TIssue No. 17,
to consider the amendment of 16.20.25% and the adoption of new
rule I.

2. After consideration of the comments received on the
proposed rules, the board has adopted the rules as proposed
with the following changes (new material is underlined, deleted
material is interlined):

16.20,255 . COMPLIANCE PLAN _-- EXEMPTIONS Same as pro-
posed.

RULE T (16.20.240} SERVICE CONNECTION FEES (1) A
public water supply system must pay to the department an annual
fee for each state fiscal year. The annual fee must be
postmarked or delivered to the department no later than March
1 of each year. Payment for fiscal year 1992 must occur no
later than March 1, 1992. Eaeh-—annual—fee--ia--considered
paymeﬁE-éefﬂthe—ﬁextAfstate4£&sea&4yeafu

(2) (a) For purposes of this rule, an active service
connection is one that provides water service to-a-eustemer
whe—pays—fef—%hﬂt—sefv}ee for human consumption_to a_customer
that_is billed directly or otherwise held directly respon51ble
by a public water supply system supplier for payment for that
service. Activities that do not qualify as human consumption
include water used exclusively by livestock or for fire pro-
tection.

(b)-{®) Same as proposed.

(3)-(4) Same as proposed.

(5) Failure to pay the annual fee by March 1 of the
fiscal year for which the fee is assessed subjects the system
supplier to an additional charge to be calculated by multiply-
ing the fee by 10 1.50% for each calendar month in which the
fee is not paid.

(6) The board shall review the ublic water su
program, including the service connection fee amounts imposed
by this rule, on or before December 26 of each year.

COMMENT: Several commenters opposed the levying of a fee based
on connections because they felt they were paying the fee only
to be regulated (or to support more bureaucracy).
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RESPONSE: The Public Water Supply Task Force, appointed by the
Governor's office in Spring 1990, recommended that Montana
retain primacy for enforcement of the federal Safe Drinking
Water Act. The task force also recommended that the Department
maintain existing public water supply services. Fees were the
only viakle funding source. The Legislature endorsed these
recommendations by passing Senate Bill 407 (Chapter 645, Mont.

Laws 1991).

COMMENT: Seeley lake Water District and Montana Rural Water
urged that a full annual fee not be charged for service con-
nections that are in use only neasonally.

RESPONSE: Allowing pro-rated fees for a seasonal connection
would exacerbate the difficulty in determining the fees for a
public water supply system supplier. Plus, any system in a
given year's time is going to have a period when some connec-
tions are not in use, thus making it difficult to verify
whether or not the fee submitted meets the requirements of the
rule.

COMMENT: Several commenters stated that the minimum fee is too
much, or should not exist at all.
RESPONSE: The minimum fees were set by the Legislature. The
BHES cannot qgo under this amount.
COMMENT : The City of Billings, Town of Melstone, City of

Ronan, Somers County Water and Sewer District, and some school
districts requested that fees be delayed until state fiscal
year 1993 so that public entities can budget for the payment.
RESPONSE: DHES' public water supply program requires imme-
diate, additional staffing to address a critical workload
imposed by extensive new state regulations that are adopted to
meet federal primacy reguirements as well as adequately protect
public health. Further, there are no other funding avenues
available to facilitate hiring additional FTEs during fiscal
year 1992.

COMMENT : Montana Rural Water, the Montana Association of
County Water and Sewer Districts, and the City of Great Falls
stated that fees should not be charged for service connections
that are for livestock purposes or fire protection only.
RESPONSE: RULE I is amended to clarify that a service ¢onnec-
tion for any strictly non-deomestic use would not he assessed
a fee,

COMMENT : The 1J.S5. Forest Service commented that fees for a
campground might be excessive if the campground had more than
one well.

RESPQOb The DHES lists each campground as having one public
water supply. Therefore, only the minimum fee would be
assecused.

COMMENT: The Montana Department of Fish, Wildlife and Parks
stated that state agencies should not charge each other fees.
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RESPONSE: The public water supply law directs that each public
water supply system supplier, whether or not it is a governmen-
tal entity, must pay a connection fee.

COMMENT: The U.S. Bureau of Reclamation suggested that a
single $50 fee should be assessed to governmental units that
operate multiple public water supply systems.

RESPONSE: As indicated in the previous response, the public
water supply law does not contemplate different treatment for
governmental entities.

COMMENT: Brook Drive Water Association requested an increase
in the service connection fee with a corresponding reductien
in the minimum fees.

RESPONSE: The public water supply law does not provide this
flexibility.

COMMENT: Richard Johnson and other commenters expressed
concern about rising and/or cumulative costs of governmental
fees. Concerns were also expressed regarding the use of fees
as a replacement for taxes.

RESPONSE: The program and associated fees were authorized by
the Legislature in response to federal Safe Drinking Water Act
legislation enacted in 1986. An expanded state program is

necessary to retain primacy in the public water supply area and
adequately protect public health.

COMMENT: Robert Dunlop expressed concern that his community
water supply system would be assessed fees for campground
spaces in addition to mobile home park spaces.

RESPONSE: For public water supplies that serve a combination
of mobile home and campground spaces, the DHES would assess
fees only for the mobile home park portion of the public water
supply system (the minimum fee for a transient system is met
by payment of the fee for the mobile home portion).

COMMENT : The City of Billings stated that the Department
should provide a detailed estimate of costs and that the fee
schedule must be commensurate with costs of providing services
to public water suppliers.

RESPONSE: The Department presented a detailed budget to the
Board that included a breakdown of types of expenditures and
services authorized by the Legislature and projected fee
revenue. Those figures indicated that projected fee income
from RULE I and other funding sources would not exceed auth-
orized expenditures for those services.

It is not intended nor does SB 407 reguire that the fee
for a given public water supplier equal the value of the
services provided to the supplier. The City of Billings may,
as a public water supplier, request any of the various educa-
tional, technical review and other services offered by the
Water Quality Bureau.
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COMMENT: The City of Billings arques that the time frame for
assessing fees has passed for state fiscal year 1991; and that
most municipalities are past the point of being able to budget
for this fee.

RESPONSE: Section 4 of SB 407 specifically states that annual
fees may be assessed for the biennium beginning July 1, 1991,
The affected parties were given notice of the bill's fiscal
effect when the bill was introduced to the Legislature and
formally when the bill was signed into law by the Governor

(April 26, 1991).

COMMENT: 7The City of Billings questioned (1) how the number
of service connections would be determined this fiscal year;
(2) how multiple connections to one service line would be
handled; and (3) what provision is made to allow entities to
recover delinguent payments.

RESPONSE: For FY 1991, the number of service connections is
determined by counting the number of such connections during
thr month of July, 1991. This can be calculated by referring
to the billing records for that month, As to multiple connec-
tions, fecs would be paid only for the customers that are
billed by the public water supply system supplier. As to
recovery of drlinguent payments, no special provision is made
through these rules.

COMMFNT: The City of Billings guestioned whether the 25 cent
fee for the groundwater assessment account is reasonable, and
what services will be provided through this fee,

RESPQNSE: The 25-cent fee is imposed by the Legislature. The
services provided through this fee are explained in SB 94
(Chapter 769, Mont. lLaws 1991), but specifically include better
charactarization of the groundwater resource in Montana.

COMMENT: The City of Billings stated the late payment of fee
ot 1ot per ocalendar month is excessive and arbitrary.
RESPONSE:  The fee is amended to 1.5% per calendar month.

. . /)
T o T T
DENNIS IVERSON, Director

Certifind to the Secf&tary of State _December 16, 1991

Revieowed bhy:
\
/

- /’/’/,’n 2 7/: /("{/&1: ——

£l6anor Parker, DHES Attorney

LR AT B Montana Administrative Register



BEFORE THY DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
QOF THE STATE OF MONTANA

In the matter of the amendment of ) CORRECTED NOTICE
rules 16.44.103, 16.44.105-106, } OF ADOPTION
16.44.109, 16.44.114-116, }
16.44.118, 16.44.123-124, 16.44.202,)
16.44.610, 16.44.901-902, 16.44,911,)
and new Rule I dealing with permits )
for owners and operators of )
hazardous waste )

(Solid & Hazardous Waste)

To: All Interested Persons

1. On October 31, 1991, the department published a
notice at page 2035 of the Montana Administrative Register,
Issue No. 20, of the amendment and adoption of the above-cap-
tioned rules which are part of the ongoing process of seeking
re-authorization from the Environmental Protection Agency under
RCRA for the State of Montana to continue to operate an
independent hazardous waste program.

2. The notice of amendment of Rule 16.44.202 incorrectly
showed a new definition for "component", when it should have
shown an amendment of the existing definition of "“component",
and inadvertently omitted mention of definitions (109) through
(124). The corrected rule amendment reads as follows and will
affect the numbering of the definitions as shown.

16,44.202 DEFINITIONS 1In this chapter, the following
terms shall have the meanings or interpretations shown below:

{(1)-(14) Same as original rule,

(15) MComponent' means any constituent part of a unit or
any_group_of ¢ ituent parts of a unit which are assembled
to perform_a_s function (e.g., a pump seal, pump, kiln
liner, kiln thermocouple). For the purposes of application to
tanks or tank systems, "€component" means either the tank or
ancillary equipment of a tank system,

(16)-(35) Same as original rule.

{37} (36) Same as proposed.

(36-124) Same as original rule but renumbered as (37)-
(125) .

AUTH: 75=10-405, MCA; IMP: 75=10-405, 75-10-406, MCA

3. Replacement pages for the corrected notice of amend-
ment will be submitted to the Secretary of State on December
31, 1991.

Certified to the Secretary of State _December 16, 1991 .

AN A r—e
IS v ON, Director

‘eanor ParMWer, DHES Attorney
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-2622-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION OF NEW
rules implementing laws adopted ) RULE AND AMENDMENT OF
by the 52nd lLegislature, )  RULES RELATING TO WORKERS'
amendments of Rules 24.29,.1401 ) COMPENSATION MEDICAL

to 24.29.1405, 24.29.1415, and ) SERVICES

24.29.1425; repeal of )

Rule 24.29.1420 relating to )

Workers' Compensation Medical )

Services

TO ALL INTERESTED PERSONS:

1. on October 31, 1991, the Department of Labor and
Industry published notice of the proposed adoption of new rules,
amendment and repeal of rules relating to Workers' Compensation
medical services at page 1975 of the Montana Administrative
Register, isszue number 20.

2- The Department has adopted [Rule I] 24.29.1416,
APPLICABILITY OF DATE OF INJURY, DATE OF SERVICE as proposed.
Proposed RULE Il was not adopted. Rule 24.29,1420 was hot
repealed.

3. The Department has amended Rules 24.29,1401,

24.29.1404, 24.29.,1405, and 24.29.1415 as proposed.

4. The Department has amended the following rules as
proposed with the following changes:

24.29,1402 PAYMENT OF MEDICAL CLAIMS (1) Payment of
medical c¢laims wiitishall be made in accordance with athe
schedule of ponhospital medic¢al fees and the _ hospital
rateseharges adopted by the divisitendepartment.

(2) No fee or charge shall be payable by the injured
worker for treatment of injuries sustained if 1liability is
accepted by the insurer. THE INSURER SHALL MAKE TIMELY PAYMENTS

OF ALI, MEDICAL CLAIMS FOR WHICH LIABILITY IS ACCEPTED.
(3) Payment of private room charges wiiishall be made only

if ordered by the treating physician.
(4) Special nurses wiiishall be paid only if ordered by
the treating physician.

AUTH: 39-71-203 MCA IMP: 39-71-704, MCA

24.29.1403  SELECTION OF PHYSICIAN (1) Remains the same.

(2) Remains the sanme.

(3) Except in an emergency, approval of the insurer
mustshall be obtained before referral of a worker to a medical
specialist for consultation. The report of the consultant shall
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be available to the insurer upon request. TInsurers may roequent
consultation and evaluation by a physician of their choice.

(4) Remains the same.

(%) __AUTHORIZATION OR APPROVAL AS REQUIRED TN _SUBSECTIONS
(1) AND_(2) SHALL _NOT BE UNREASONABLY WITHHELD,

AUTH: 39-71-203, MCA IMP, 39-71-704, MCA.

24.29.1425  RATES FOR HOSPITAL SERVICES (1) Beginning
January 1, 1988, through December 31, 1991, hospital rates
payable by workers' compensation insurers shall not exceed those
rates prevailing in the hospital in effect on January 1, 1988.

{2¥--Rates-for-hospitai-services—nust~ ve-furnishred--to-tire
divisien-neo-iater-than- December-3i;-1987 - o divii-on -approved
forma---All-rate- fi}ings -witi-be-supjest-to-divisten-approvai-

{3y --An--isurer--is-not--ebligated-to--pay-more—than--the
maximuam-rare-filed withr the- division-for-the -particular services
rendered;-or-the-prevailing-rates—-im the- hospitcel--4n -ef-fect--on
Janunary -t -+3688 Lo gervices not-previded-£for - im -the froapital--=
rate-$f31ings--Fy- new serrice —not-being-provided- om or--before
January-t;-1588; -maask ke -fFled - ivr the divtatonr accompanied by
a-detatied-explanation-of-sueh-servieer

{2) Beginning Januyary 1, 1992, hospital rates pavable
shall not exceed the product of the rates prevailing in_the
hospital--onmr-the-date—-of--serviece and the APPLICABLE discount
factor issued by the department.-fer-the-corresponding-date-of
aervieer  APPLICABLE DISCOUNT FACTORS ARE _IDENTIFIEDR FOR
INPATIENT SERVICES ACCORDING TQ THE DATE_OF DISCHARGE, AND FOR
OQUTPATIENT SERVICES ACCORDING_TO THE DATE_OF_ SERVICE,
departmenf shall estahligh_giscount factors according

ial T dlSFOUnt factor in effect for a hospital beginning
January_ 1, 1992, is the discount factor in effect on Decemboar
31,1991, mu]tlplled by _1.0402, and_divided by,the guantity 1 ¢+
ORI, where ORI is_the overall percent rate_ increase, if anyL
adopted by the hospital for January 1, 1992, divided by _100.
Discount _ factors in _effect December 31, 1991, are_ those
established by the department in accordance with subgection (1).
These_discount factors_are _available from the department uppn
request.

(b) The discount factor in _effect for a hospital beginning
JANUARY 1, 1993 duly~37-1992+ is the discount factor in effect
on DECEMBER 31, 1992,dune-367-39927 multiplied by the gquantity
1 + AWW93, and divided by the quantity 1 _+ ORI, where Aww93 is

g;ggql year 1992, divided by 100, and ORI is the overall percent
rate increase, if any, adopted by the hospital for JANUARY 1,
1993,3uty~--4---3992+ divided by 100.---FPhe-tHscount--facter-—-in
effegt beaginnd ng-gtdy- -4~ -1993 ~~ta-dakermined-according-to tre
équivatent-formuin-for-fiseal~year—-1993=

(¢} In_addition to the dates given in subsections_(2) (a)
and (2)(b), the discount factor for a hospital is also updated
m__a“ny, _date(s) through December 31, 1993, for which a_ rate
change 1is adopted by the hospital, The discount factor in
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effect beginni e date of rate adoption is the previous
discount ctor divided the quantity 1 + ORI, where ORI is
the overall percent rate increase adopted by the hospital,
divided by 100.

(3) The overall rate increase adopted by a hospital shall
be reported to the department on a department-approved form
BEFOR H CTIVE DATE AN TE C E.Within-thiprty-£36
days-after-the-effective date of -any-rate chenger Notification
by the Moptana Hospitals Rate Review System of the amount and
date of ove e_increase sha e_accepted in_lieu of
direct rate change reporting by the hospital.

{4y - -—~Fhe--divisionThe department may in its discretion
conduct audits of any hospital's financial records, fer
hospitats-required-to fite- rates-with-the-divisien; to determine
proper reporting of rate filings. Eaeh-hespitad-£il-ing-rates
with--the-divisiron -must-retein -records - for--at--least -five- (5
years-substantiating-sueh-rates were -those - -effect -on January
37-1988~+

£5¥ =~Fhe—-divioron -may--develop —new; --amended -or - -modified
rulea-governing-rates-for-heospitat-services-

(4) Charges billed by a_ hospital are not subiject to
reduction under the M ana Mediea} RELATIVE VALUE Fee Schedule
except that hospital professional fees may be paid according to
either the fee schedyle or_the applicable hospital rates, but
not both.

(5) Insurers shall make timely payments of hospital bills.
IN CASES WHERE THERE IS NO DISPUTE OVER _LIABILITY THE INSURER
SHALL, WITHINas-foliowss

fay--Wiethin thirty (30) days of receipt of a hospital's
charges, an—imsuwmer-ahel} either pay the charges acceording to the
rates established in subsection (2), or notify the hospital that
ADDITIONAL INFORMATION IS REQUESTED,  AND SPECIFY THAT
INFQ TION. E TINSUR SHALL EN H CHARGES WJITHI
THIRTY (30) DAYS OF RECEIPT OF THE REQUESTED INFO TION.there
wiil-be-a-delay--in-payment----Netification—-miat -imeiyde—-the
reasens-for—the-daiay;

j_i-—;n eases-!g gg—an—gﬂggggg: ggt:rdxr1xnnhmt iﬂrﬁmﬂiﬁ

chargess —sgvenﬁt—f-?&)—*pem g—the-ama&nt dererwined eccording

to-the -rates estairl-ished -in subsection {2} -For-the -charges heing
anditeds

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA

5. The Department  has thoroughly considered all
commentary received.

Comment: PROPOSED NEW RULE I

1. The New Rule calls for application of the new generic
drug statute, section 39-71-727, MCA, according to the date of
service instead of the date of injury. This statute is a
substantive provision and therefore «cannot be applied
retroactively.
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Response: It is true that, generally, new workers'
compensation laws apply according to the date of injury.
However, payments for medical services are determined according
to the rates in effect on the date the services are provided.
Section 39-71-727, MCA concerns maximum payment obligations for
prescription drugs; it is consistent, therefore, to apply this
statute according to the date of service.

Furthermore, application of the new statute by date of
injury would be unworkable. The statute requires the pharmacist
to bill for only the cost of the generic-name product for any
prescription. Application by date of injury would mean the
pharmacist would be required to identify the correct date of
injury associated with each prescription before submitting a
claim to the insurer. Identification of the date of injury
correctly associated with a particular medical service can be a
complex task, involving consultation with several of the other
parties involved in the claim or claims, and knowledge of the
many provisions of the Workers' Compensation and Occupational

Disease Acts. Tt is the appropriate responsibility of the
insurer. The pharmacist canneot be expected to assume that
responsibility.

comments: PROPOSED NEW RULE I1

1. Utilization not adeduately controlled. The fee schedule
described in New Rule 1T containsg, by itself, no restrictions or
guidelines concerning the utilization of medical services.
Utilization guidelines necessary to control medical costs will
not be ready until after the fee schedule implementation date of
January 1, 1992, given in the New Rule. 1If the fee schedule is
adopted as described before these guidelines are in place,
increases in medical costs payable are likely to  be
significantly greater than authorized by statute or than planned
for by insurers.

For example, "unbundling" of physical medicine charges--the
practice of billing separately for office visits, modalities,
and procedures--is allowed under the proposed schedule. This
practice, if applied, could lead to higher costs payable than
would be predicted by the simple statutory increase. This in
turn could lead specifically to the perception of certain
professions, such as physical therapy, as "opportunistic", and
to the establishment of indiscriminate policies toward physical
therapists by insurers.

2., Additional procedure codes needed. Certain services
currently provided to injured workers by Montana physical
therapists are not included in the proposed fee schedule. Fees

are needed, for example, for work hardening, physical therapy

evaluation, functional capacities evaluation, and other
services.
.

3. Adoption needed as soon. _as possible for medical
profession. for medical doctors and osteopaths, the proposed
fee schedule is a much-needed improvement on the current
schedute, and should be jmplemented as soon an possible. Many
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procedures are now being performed that are not recognized, or
are not assigned maximum fees, in the current (1987) schedule.
Certain new radiology and surgery procedures, for example, are
not currently scheduled and are very expensive. Also, the
proposed schedule corresponds to the current AMA procedure
coding used by all physicians.

The new schedule could be adopted as proposed for the
medical profession only on January 1, 1992; fees for the
services of other professions, such as physical therapy and
chiropractic, ¢ould be established using the current schedule,
with conversion factors increased to conform to statute.

4, Separate schedules needed for individual professions.-

While the proposed fee schedule is appropriate for medical
doctors and osteopaths, separate schedules should be developed
for all other health care professions, Physical medicine
descriptions and fees, especially, were developed for physicians
and are often not appropriate for physical therapists or
chiropractors. Also, the proposed schedule would not allow for
accurate tracking of utilization by professions; this tracking
is nmeeded to prevent inaccurate decision=-making by insurers.

The State Compensation Mutual Insurance Fund and the
Montana physical therapy profession have worked together for the
past one and one-half years to preduce a complete fee schedule
for physical therapy. The draft schedule includes utilization
guidelines as well as individual fees, and recognizes all
physical therapy services currently performed for injured
workers. Similar projects should be undertaken for chiropractic
and for other professions.

5. Egquity between chiropractors and medical dogtors
important. It is appropriate that the proposed fee schedule
applies uniformly to chiropractors and medical doctors, in
recent years the chiropractic profession has promoted the
concept of equity; it endorses the application of the schedule
as described in the proposed New Rule.

6. Cost increase limits not enpsured by methodology. The
Department cannot be sure that the proposed methodology for
establishing the new fee schedule will limit overall increases
in medical fees as required by statute. Conversion factors
produced by the methodology given in the New Rule lead to
increases in payments for the most frequent services that are,
in total, almost 50 percent more than the increases allowable.
Also, physical therapy data used with the methodology are known
to be inaccurate and should not be used to set new fees, as they
do not reflect a majority of what physical therapists do for
injured workers. Furthermore, because the new schedule would
allow unbundling ot various physical medicine charges (discussed
earlier), and significantly higher payments for some services
typically provided by chiropractors, it appears that other
professions would have to receive lower payments than given in
the current schedule, which would give rise to questjons of
equity.
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7. Timely payment requirements needed. Whereas the
proposed amendments to ARM 24.29.1425 require timely payments by
insurers to hospitals, there are no similar requirements in the
New Rule for individual medical providers such as physical
therapists; timely payment is as important to the practices of
these providers as it is to hospital finances.

8. Physical therapy services valued too low, passive
procedures too high. The proposed fee schedule values many
procedures typically performed by physical therapists lower,
relative to other Medicine area procedures, than does the
current schedule. Also, the proposed schedule values "passive"
physical medicine procedures higher than procedures where the
provider 1s more actively involved. This is not an appropriate
direction for the treatment of injured workers within the
Montana workers' compensation system.

9. Updates subject to section 2-4~307, MCA. For each
update of a publication incorporated by reference in ARM,
adoption of the update requires a separate rulemaking, following
the procedures given in Title 2, Chapter 4, MCA.

10. Reference to "all health care practitioners” unclear.
Subsection (8) of the New Rule refers to "all health care
practitioners authorized to provide medical services under the

wWorkers' Compensation or Occupational Disease Acts'. Is there
a list of these practitioners?
General Response: Upon consideration of the comments

received on the proposed New Rule II the Department will not
adopt the HNew Rule at this time, nor will it repeal ARM

24.29.1420. The following specific responses to Comments 1
through 10 assume continuation of the current fee schedule
system; an increase in the current conversion factors effective
January !, 1992; and coordination of utilization rulemaking with

adoption ot the new fee schedule at some time in the future,

Comment No. Response
1 The Department is working with insurers and
providers to develop utilization guidelines;
implementation of the new schedule will be
coordinated with adoption of these guidelines.

o The Department is developing additional procedure
codes to be included in the new schedule.

3 Adoption of the new schedule for certain provider
groups and not for others would result in a
plecemeal, unnecessarily complex system of

* medical payment requirements. The Department
recognizes the need for a more current system and
is working to implement the new fee schedule--
with its up-to-date coding, and maximum fees for
new procedures--as soon as possible.
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Comment, No. Response
4 In keeping with the concepts of equal protection
the Department will pursue a single fee schedule,
where a procedure is reimbursed at the same level
regardless of the profession of the provider.
This does not preclude the development of
additional codes to be included in the schedule,
as mentioned earlier, nor deoes it prohibkit the
development of utilization guidelines to specify

differences in services, or to limit
"unbundling".
5 The Department intends to maintain equity among

protessions in the new fee schedule.

[3 The Department has revised its intended
methodology slightly; the revision has resulted
in the correct overall percent increase in
payments for the most frequent services. With
utilization guidelines in place, then, any
individual differences in reimbursement levels by
provider type will be the result of the one-time
transition to a different relative payment scale.

7 ARM 24.29.,1402 has been amended to include a
general requirement for timely payment. The more
specific requirements of ARM 24.29.1425 as
amended are not inc¢luded, as the Department
understands 1insurer compliance in cases of

individual providers would be extremely
difficult.
8 Relativities of procedures within the Medicine

specialty, as within all other specialty areas,
can be expected to change somewhat with the new
schedule. The Department has confidence in the
nationally recognized relative value scale upon
which the new schedule is based.

9 The Department intends to comply with the
requirements of section 2-4-307, MCA in adopting
updates to the new fee schedule.

10 The language cited is generally understood to
mean any providers whose medical services could,
under any circumstances, be payable under either
aof the two Acts. There is no comprehensive
listing of these providers; however, the
Department feels the language is clear.

Comments: PROPOSED AMENDMENTS TO RULES

1. ARM 24.29.1401 Initial Liability. The proposed

amendment should be clarified by noting that the new provisions
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to

of section 39-71-704, MCA apply only to accidents occurring
after July 1, 1991.

Response: The suggested clarification would repeat the
language already given in New Rule I, subsection (1).

2. ARM 24 ion of Physician. The rule should
be further amended in subsection (1) to provide that approval
shall not be unreasonably withheld.

Response: The rule has been further amended as suggested,
through the addition of a new subsection. The new amendment is
intended to reduce the need for mediation and litigation.

3. ARM 24.29.1404 Disputed Medical Claims. The rule
should allow the exception that parties who are already in other

forums on other issues may be allowed to also dispute access to
medical records in those forums.

Response: Wwhile the Department's mediation unit would
allow discussion of the records access issue when that issue
affected a benefit dispute, the unit has no authority to order
release of medical records. If an access issue were to be
resolved in the course of a benefit mediation there would be, of
course, no need for a hearing.

4. ARM_24.29.1405 _Physicians' Reports. The reguirement
for impairment ratings to be based on the AMA Guides to the
Evaluation of Permanent Impairment should be retained, as
section 1319-71-703, MCA how requires the use of the Guides in
determining the permanent partial disability award.

Response: The requirement for use of the Guides in
determining permanent impairment ratings is retained in section
39-71-711, MCA. The amendment simply deletes language that

repeats the statute.

5. ARM 24.29.1415 Impairment Rating Dispute Procedure. The
proposed amendment is improper, as the statutory change in this
area was procedural in nature and should, therefore, be applied
retroactively. Specifically, regardless of the date of injury,
a claimant should be allowed to obtain an impairment rating from
a chiropractor as allowed by section 39-71-711, MCA.

Response: Workers' compensation benefits are determined by
the statutes in effect as of the date of injury. Ingraham v.
Champion Int'l (1990), 243 Mont. 42, 793 P.2d 769: and numerous
other Supreme Court cases. The 1991 amendments to section 39-
71-711, MCA, deleted both substantive and procedural provisions
which cannot be separated. Therefore, the Department will amend
the rule as proposed.

The Department does not believe that the proposed amendment
affects the guestion of whether a claimant may obtain an
impairment evaluation from a chiropractor, regardless of the
Montana Al sty ot d ey isten 24~12/26/91



-2630-

date of injury. The Department believes this question will have
to be resolved through the judicial process.

6. A 4.29.1425 ates Hospital Services

Comment: For inpatient services, new subsection (2) should
identify the applicable discount factor as the factor in effect
on the date of discharge, not on the date of service.

Response: The Department’ has incorporated the above
comment in the final amendments to this rule.

Comment: New subsection (3) should reguire a rate increase
to be reported before its effective date, not within thirty days
after the increase.

Response: The Department has incorporated the above
comment in the final amendments to this rule.

Comment : The amendment listed in new subsection (5)
regarding timely payment of hospital bills should go beyond
requiring notification of delay. Notification of delay, with a
request for additional information, should be required within 30
days and, further, payment should be required within 30 days of
receipt of the specified information.

Response: The Department has incorporated the above
comment in the final amendments to this rule.

Comment: In subsection (2)(b) the change in the discount
factor associated with the July 1, 1992, change in the state's
average weekly wage should be effective no sooner than January
1, 1993, to comply with the statutory requirement that approved
rates be in effect for a period of 12 months.

Response: The Department has incorporated the above
comment in the final amendments to this rule.

. N
h -,

, 1S )

‘. A , S

T A S _ e /4 o O e
William E. O'Leary, Chief Counsel Mario A. Micone, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY
Certified to the Secretary of State: December 16, 1991
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Amendment of ) NOTICE OF ADOPTION OF
Rules Regarding Telecommunica-) NEW RULES I AND II AND
tions Service Standards, ) AMENDMENT OF ARM 38.5.2715,
) 38.5.3302, 38.5.3332 AND
) 38.5,3339

TO: All Interested Persons

1. On June 27, 1991 the Department of Public Service
Regulation published notice of the proposals identified in the
above titles at page 989, issue number 12 of the 1991 Montana
Administrative Register.

2, The Department has adopted the following rule as pro-
posed:

38.5.3302 DEFINITIONS
Comment: No comments were received.

RULE I. THIRD-NUMBER BILLING. NOT ADOPTED.

Comment : The rule is burdensome in that it fails to ac-
count for special circumstances such as when a customer needs
to place a call from a hospital and charge the call to his res-
idence, or when third-number billing is attempted 1late at
night or early in the morning.

Response: The rule as drafted is undulv burdensome and
will not be adopted.

3. The Department has adopted and amended the rules as
proposed with the following changes:

RULE 1I. 38.5.3345 CHANGE IN CUSTOMER'S INTEREXCHANGE
CARRIER (1} A local exchange carrier shall not change a cus-
tomer's choice of interexchange carrier to another carrier at
a carrier's request unless the customer's written authoriza-
tion accompanies-the--roqurest--for-suoh--a2-ehange has been ob-
tained by the requesting carrier prior to the request.

(2) A written authorization must contain the following
information:

a name and address of customer,
b phone number affected by the change.
[<] all fees associated with the change.

(a statement that the written authorization is for the
purpose of changing the customer's choice of interexchange car-
rier.

{e) customer's signature. AUTH: Secs. 69-3-103 and
69-3-822, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comment: Administrative burden would be reduced by re-
gquiring that written authorizations be kept with the request-
ing interexchange carrier not the local exchange carrier.

Response: The proposed rule effectively required local
exchange companies to process and maintain the written author-
izations. This requirement would bhe unduly burdensome. The
rule has been modified to remove the requirement that the writ-
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ten authorization accompany the request for change. However,
this modification should not be read as precluding a local ex-
change company from requiring independent verification from a
requesting carrier.

Comment: The rule should be modified to require that a
written authorization contain information such as the custom-
er's billing name and address, fees associated with the
change, and the decision to change interexchange carriers.

Response: The purpose of this rule is to protect custom-
ers from the unauthorized switching of their chosen inter-
exchange carrier. Since unauthorized switching can result for
many reasons including fraud or misunderstanding, requiring
threshold information in the written authorizations will fur-
ther this purpose. The rule has been modified to require a
written authorization to contain such threshold information.

Comment: Requiring written authorizations is burdensome
and costly.

Response: The problem of unauthorized switching is wide-
spread and itself creates significant administrative costs and
burdens. Requiring written authorizations is not unduly bur-
densome and represents the least restrictive means available
to effectively address the problem.

Comment: Requiring written authorizations will impede
competition.

Response: Requiring all interexchange carriers to obtain
written authorizations will not impede competition. On the
contrary, the reguirement will promote fair competition by en-
suring that only those customers who actually want to be
switched are in fact switched.

Comment: The rule may br inconsistent with rulemaking
currently under consideration by the Federal Communications
Commission.

Response: No rules have been adopted by the FCC. The ex-
istence of any federal-state conflict is properly addressed if
and when the FCC adopts rules that are in fact inconsistent
with the rule presented here.

Comment: The rule does not address the causes of errors
and disputes such as honest misunderstandings, customer confu-
sion, customer remorse, bogus orders and computer error.

Response: Requiring a written authorization that clearly
indicates that a customer is switching interexchange carriers
and identifies any associated fees will certainly reduce er-
rors and disputes arising from confusion, misunderstanding and
bogus orders. Incidents of customer remorse {(change in mind)
about switching carriers should also be reduced since a custom-
er will have the opportunity fully consider his/her decision
before signing the written authorization. Computer error has
not previously been perceived as a problem by the Commission.

Comment: The rule should be clarificd as to whether it
applies to initial egual access balloting.

Response: The rule clearly applies to a request by a car-
rier for a change in a customer's choice of interexchange car-
rier, not the initial selection of an interexchange carrier by
a customer.
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Comment: GTE Northwest opposes the rule claiming that
its own procedures provide sufficient safeguards against unau-
thorized switching.

Response: A GTE Northwest customer who has had his/her
choice of interexchange carrier switched without his/her per-
mission can have the original choice restored at no charge and
can request that all future changes be subject to written au-
thorization. Further, GTE Northwest penalizes a carrier who
cannot provide proof of authorization $17.57. However, these
measures are only reactive to an unauthorized switch and are
not preventive. The public interest is best served by taking
steps to prevent the initial unauthorized switch.

38.5.2715 FORBEARANCE (1) through (3} No changes

43} (4) The commission shall approve or deny the ap-
plication within ¢em 15 days of receipt of the completed
application, If the commission takes no action within tenm
15 days, the application is granted. The commission may by
order defer action for up to five days. AUTH: Secs. 69-3-822
and 69-3-103, MCA; IMP, Sec. 69-3-808, MCA

Comment : The ten~day deadline contained in subsection
(4) is inconsistent with fifteen-day requirement set forth in
69-3-808, MCA.

Response: The deadline is inconsistent and has been
amended accordingly.

38.5.3332 CUSTOMER BILLING (1) (a) through (iii)} No
changes,
(iv) a statement that regulated services may not be

disconnected for nonpayment of nonregulated services or servic-
es provided by other carriers, except for other carriers' reg-
ulated services that cannot be disconnected or discontinued
separate from local service;

(1) (v} through (4) No changes.

(5) Billing. Telecommunications service regulated by
the Montana public service commission cannot be denied or ter-
minated because of nonpayment for nonregulated services or ser-
vices provided by other carriers, except for other carriers’
regulated services that cannot be disconnected or discontinued
separate from Jocal service. A telecommunicatione provider's
bill to Its customer shall clearly distinguish between both
regulated and nonregulated service and tariffed and detariffed
service, Regulated and nonregulated service may appear on the
same bill but must be presented as separate line items.

(a) Undesignated partial payments of a bill shall be ap-
plied first to local exchange carrier regulated services and
then to service other than local exchange carrier regulated
services in such percentage as each other service provider's
charges represent of the total charges to the customer for ser-
vices other than local exchange carrier regqulated services,
Regulated service may not be affected by billing disputes over
nonregulated service or service provided by other carriers.
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AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102, 69-3-201 and
69-3-221, MCA

Comment: In instances where selective cavrior denial is
unavailable local exchange companies should be allowed to con-
tinue to disconnect local regulated service for fajilurc to pay
for service provided by other carriers.

Response: The rule has been amended to allow tha local
exchange company to disconnect local regulated service for
failure to pay for regulated service provided by other carri-
ers but only in those instances where both the local exchange
company and the other carrier are unable to disconnect the oth-
er carrier's service separate from local regulated service.

Comment:  Requiring local cexchange companies to terminate
toll service separate and apart from overall service will be
more complicated and costly.

Response: There is no evidence suggesting that terminat-
ing toll service alone is any more costly or complex than ter-
minating a customer's entire service.

Comment: The proposed amendment would be less effective
in controlling bad debt.

Response: Since it is the declared policy of the State
of Montana to maintain universal availability of basic teleco-
mmunications service at affordable rates (Section 69-3-802,
MCA), it would be inappropriate to allow the local exchange
carrier to disconnect local regulated service in order to con-
trol bad debt owed for services other than local requlated ser-—
viCce.,.

Comment: The phrase "or services provided by other carri-
ers” should be deleted from Section 38.5.3302(1) (a) (iv) be-
cause it suqgests to customers that they may withhold payment
owing for other carrier'c services without fear of interrup-
tion of their telephone service.

Response: Customers can withhold payment owing for other
carrier's services without fear of interruption of their local
regulated service except in those instances where both the lo-
cal exchange company and the other carrier are unable to dis-
connect the other carrier's regulated service separate from lo-
cal regulated service.

Comment : Terminating toll service separate and apart
from overall service will jeopardize local exchange carriers'
billing and collection revenues that help defray common costs.

Response: Billing and collection revenues are deregulat-
ed and are not calculated into a local exchange carrier's reve-
nue requirements for rate-making purposes. Tt is inappropri-
ate for the Commission, through these rules, to protect or sub-
sidize the non-requlated activities of a utility.

Comment: Applying undesignated partial payments fTirst to
local exchange carrier requlated service and then, on a pro-ra-
ta basis, to the services of all other carriers is unfair in
that it suggests to customers that local exchange company toll
charges are of greater value or necessity than the toll servic-~
es provided by other carriers. The amendment should be reject-
ed or, in the alternative, nmodified to allocate partial pay-
ments pro rata without regard to the type of service.
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Response: I1f a portion of a customer's undesignated par-
tial payment is distributed amongst other carriers hefore all
the local exchange company's regulated charges are satisfied,
the potential exists for disconnection of a customer's local
service. Therefore, the Commission's policy of protecting lo-
cal telephone service is furthered by first applying an undes-
ignated partial payment to all requlated charges owed to the
local exchange company.

38.5.3339 TERMINATION OF SERVICE (1) through (6) No
changes.

{a) Toll usage. For purposes of this rule toll usage in-
cludes regulated toll charges whether already billed or as yet
unbilled, but excludes all amounts owed or owing for nonregu-
lated services or services provided by other carriers, except
for other carriers’ requlated services that cannot be discon-
nected or discontinued separate from local service.

(b) Excessive toll usage. For purposes of this rule,
"excessive toll usage" is defined as toll usage for an esti-
mated one month billing period that:

(1) exceeds 200 percent of the monthly average of the
customer's toll charges, if any, from the preceding six
months; and

(ii) through {6) (f). No changes. AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

Comment: Termination of regulated local exchange service

for fajlure to pay for service provided by other carriers
should be permitted in those end offices where selective carri-
er denial is unavailable.

Response: The rule has been amended to allow the local
exchange company to disconnect local regulated service for
failure to pay for regulated service provided by other carri-
ers but only in those instances where both the local exchange
company and the other carrier are unable to disconnect the oth-
er carrier's service separate from local requlated service.

Comment: Because Section 38.5.3339(6) (b) would prevent a
carrier from terminating service until an actual one month
billing period had transpired, the rule should be amended to
read "toll usage for an estimated one month billing peried."

Response: The Commission agrees and the rule has been
amended accordingly.

Comment: The conjunction between Section 38.5.339(6) (1)
and (3i) should be changed to "or." Without this change, cus-

tomers with less than six months service would be exempt from
expedited termination.

Response: The requested change would redefine excessive-
ly high toll usage to include one-month charges exceeding
$100, without regard to a customer's normal usage. Except in
those cases where the customer has less than six months ser-
vice, such a definition would be arbitrary. The rule has been
amended accordingly.

Comment : Section 38.5.3339(6) (i) should be amended to
read "exceeds 150 percent of the monthly average of the cus-
tomer's toll charges from the preceding six months."
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Response: The exception to the seven-day notice reguire-
ment is intended to be used only when a customer exhibits "ex-
cessive toll usage."” 200 percent ($200 for a customer whe nor-
mally averages $100) comports more closely with "ecrcessive
toll usage” than 150 percent ($150/%$100).

Comment: FRisk of nonpayment should be defined as includ-
ing those instances where there is an inadequate deposit.

Response: Since this rule already establishes what will
constitute excessive toll usage, it is incumbent on the carri-
er to adjust its deposit requirements accordingly.

Comment: The definition of toll usage should be expanded
to include all toll charges including those owed to other car-
riers,

Response: By virtue of the amendments to ARM 38.,5.3332,
local regulated service may not be disconnected for failure to
pay for regulated service provided by another carrier except
when both the local exchange company and the other carrier are
unable to disconnect the other carrier's service separate from
local regulated service. The amendment therefore has been mod~
ified to include regulated toll charges owed to other carriers
but only to the extent that the local exchange company can dis-~
connect local regulated service for such charges under ARM
38.5.3332.

HOWARD L. ELLIS, Chalrman

CERTIFLIED TO THE SECRETARY OF STATE DECEMRER 16, 1991,

G, Mol

Reviewed by
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF THE AMENDMENT

MENT of ARM 42.14.107 and ) of ARM 42,14.107 and 42.14.108
42.14,108 relating to ) relating to accommodations
accommodations tax ) tax

TO: All Interested Persons:

1. On October 31, 1991, the Department published notice of
the proposed amendment of ARM 42.14.107 and 42.14.108 relating
to accommodations tax at page 2009 of the 1991 Montana
Administrative Register, issue no. 20.

2. No public comments were received regarding these rules.

3. The Department has adopted the amended rules as
proposed,

ol i VN
eLEQ A ERSON DENIS ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State December 16, 1991,
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND-
MENT of ARM 42.19.1202,

) NOTICE OF THE AMENDMENT of

) ARM 42,19.1202, 42.19.1211
42.19.1211, 42.19.1212, ) 42.19.1212, 42.19.1213,
42.19.1213, 42.19.1221 } 42,19,1221 through
throuah 42.19,1224 ) 42.19.1224 and TRANSFER AND
and TRANSFER AND AMENDMENT ) AMENDMENT of 42.19.1220 (42.19.
of 42,19.1220 (42.19.123%) ) 1235) relating to New Industry
relating to New Industry )

TO: All Interested Persons:

1. On October 31, 1991, the Department published notice of
the proposed amendment of ARM 42.19.1202, 42.19.1211,
42.19.1212, 42.19.1213, 42.19.122]1 through 42,19.1224 and
transfer and amendment of 42.19,1220 (42.19.1235) relating to
new industry at page 2011 of the 1991 Montana Administrative
Register, issue no. 20.

2. No public comments were received regarding these rules.

3. The Department has amended and transferred the rules as
proposed,

C/a-’ff'o//ﬂu,’imw- (7 aansd Cotaan ™
CLEO ANDERSON DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State December 16, 1991.
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REFORE THFE DEPARTMENT OF REVENUR
QF THE STATE OI" MONTANA

NOTICE OF THE ADOPTION

of Rule I (42.22.1313)
relating to grain elevator
equipment from Class 8 to
Class 4

IN THE MATTER OF THE ADOPTION
of RULE I {42.22.1313)
relating to grain elevator
equipment from Class B to
Class 4

— e e

TO: All Interested Persons:

1. On October 31, 1991, the Department published notice of
the proposed adoption of Rule I and Rule 11 relating to grain
elevator equipment from Class 8 to Class 4 at page 2016 of the
1991 Montana Administrative Register, issue no. 20.

2. A Public Hearing was held on November 22, 1991, to
consider the proposed adoption, Written and oral comments were
received and as a result of the comments the Department has
adopted Rule I (42.22.1313) with amendments and has decided not
to adopt Rule 1T,

3. The Department has amended Rule T (42.22.1313) as
follows:

RULE I (42.22.1313) ASSESSMENT OF GRAIN, SEED, AND
FERTILIZER STORAGE FACILITIES (1) through (5) remains the same.

{6) All property described in paragraphs (1) and (2) shall
be valued according to the reappraisal cycle established for
other class 4 property in 15-7-103, MCA, The department will
determine market value considering the cost approach, sales
comparison approach, and income approach. When using the cost
approach, a separate age/life schedule will be applied to the
product handling portion of the facility to reflect physical
depreciation and functional obsolescence. Any--extraordinary
obsolescence; —inctuding eEconomic or—extermat obsolescences
intreremt—to—the—~facttity will be addressed on a case by case
basis. Cost data used in developing the cost approach for
property included in this rule is found in the Marshall
Valuation Service Manual.

(7) and (8) remain the same,

AUTH: Sec. 15-1-201, MCA; IMP: Secs. 15-6-134; 15-7-103;
and 15-8-111, MCA.

4. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT : Include economic obsolescence with the age/life
schedule 1in Rule I paragqraph six (6) which reflects physical
depreciation and functional obsolescence.

RESPONSE: Economic obsolescence does not occur with the
normal aging of a facility and cannot be included within the
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age/life schedule. Inherent in the age/life concept of
depreciation there is value loss through normal wear and tear
and technological advances. Age/life schedules are applied only
to the "product handling portion of the facility" as defined in
paragraph (2) of this rule as short-lived assets.

Economic obsolescence is any loss in value brought about by
economic conditions. This affects the value of the entire plant
and is not limited to the "product handling portion of the
facility”. It must be addressed on a case by case basis.

The Department has amended the rule to clarify that
economic obsolescence is determined on a case by case basis.

COMMENT: Rule II be stricken in its entirety, and if not,
at least strike reference to "reliable" in subsection (1)(4d).

RESPONSE: The department will withdraw Rule II.

5. Therefore, the Department adopts Rule I with the
amendments listed above and withdraws Rule IT.

, .
( Aié/zﬁammw .
O ANDERSON DENTS ADAMS

Rule Reviewer birector of Revenue

Certified to Secretary of State December 16, 1991.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT OF ARM

)
amendment of ARM 1.2.419 ) 1.2.419 FILING, COMPILING,
regarding scheduled dates for ) PRINTER PICKUP AND
the Montana Administrative ) PUBLICATION OF THE MONTANA
Register ) ADMINISTRATIVE REGISTER
TO: All Interested Persons.

1. On November 14, 1991, the office of the Secretary of
State published a notice of proposed amendment to ARM 1.2.419
regarding the scheduled dates for the Montana Administrative
Register at page 2210 of the 1991 Montana Administrative
Register, Issue number 21.

2. No comments or testimony were received.

3. The rule is amended as proposed.

MIKE COONEY /

Secretary of State

-

cr

AL, A vl v/
GARTH JACOBS@N _
Rule Reviewer

Dated this 16th day of December, 1991.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE_COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department ©of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a

looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft

back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminjistrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the  ARM. The ARM is updated through
September 30, 1991. This table includes those rules adopted
during the period October 1, 1991 through December 31, 1991 and
any proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1991,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1991 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2.21.306 and other rules - Work Cite Closure During A
localized Disaster or Emergency, p. 2209, 994

2.21.1801 and other rules - Leave Administration for Salaried
Employees, p. 876

(Public Employees' Retirement Board)

I-IT1 Annual Retirement Benefit Adjustments for Montana
Residents, p. 1888, 2402

2.43.404 and other rules - Purchasing Service Credits -
Election of Coverage Under New PERS Disability
Retirement Provisions - Calculation of Payment of

Supplemental Retirement Benefits for Retired
Municipal Police Officers, p. 1604, 2216
(Teachers' Retirement Board)

I-11I Eligibility and cCalculation of Annual Benefit
Adjustments, p. 2238
2.44.306 and other rules - Crediting Military Service -

Payment of Benefits at Death - Payment of Child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 1770

(State Compensation Mutual Insurance Fund)

I-XVII Emergency Adoption - Organization of the State Fund -
Public Participation - Board Meetings -~ Establishment
of Premium Rates, p. 2403

2.55.301 and other rules - Medical Deductible Plan -
Assignment of Classifications - Premium Ratesetting,
p. 1967
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2.55.301

2.55.

310
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Method for Assignment of Classifications of
Employments, p. 568, 996
variable Pricing Within a Classification, p. 486, 997

AGRICULTURE, Department of, Title 4

I
I

—

4.5.201

4.10.

b B

311

.12.1012
.12.1012
.12.1504
4.12.3402

Notice to Sellers of Financial Risk, p. 1370, 1828
Standards for Grading Cultivated Buckwheat, p. 1372,
1830

Honeybee Hourly Inspection Fee, p. 880, 1272
Grading Standards for Hulless Barley, p. 383, 812
Specifying the Exact Scientific Procedures for
Testing Kjeldahl Proteins on Barley, ¢Chit and

Germinations on Barley and Falling Number
Determinations on Wheat, p. 935, 1549

and other rules -~ Designation of Noxious Weeds,
p. 210, 511

and other rules =~ Regulatory Status and Use of

Aquatic Herbicides, p. 100, 354

Grain Fee Schedule, p. 1374, 1829

Grain Fee Schedule, p. 570, 998

Fee on All Mint 0il Producers, p. 385, 813

S5eed Laboratory - Reports - Enforcement, p. 341, 738

STATE AUDITOR, Title 6

I-XII

6.6,103

and other rules - Crop Insurance, p. 1775
Examinations - Waiting Periods Before Re-examination,
p. 1785, 2217

COMMERCE, Department of, Title 8

(Board of Athletics)
8.8.3103

8.8.3402
(Board of Barbers)

8.10.

403

and other rules - Point System - Scoring -~ Number and
Duration of Rounds - Mouthpieces, p. 1891
Referees, p. 387, 814

and other rules ~ Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College
Requirements - Applications - Procedure Upon
Completion - Identification and Sanitation
Requirements - Preparation and Publication of
Posters, Notices, Orders, New Schools - Violation,
p. 344, 911

(Board of Dentistry)

I

8.16.
8.16.
%.16.

401
405
605

403

Management of Infectious Wastes, p. 1617

and other rules - Practice of Dentistry, p. 943, 2415
and other rules ~ Fee Schedule, p. 2182

and other rule - Dental Hygienist Examination -
Dental Hygienist Licensure by Credentials, p. 1615,
2026

and other rules - Practice of Denturitry, p. 937,
2424
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(Board of
8.20.402

(Board of
8,22.710

(Board of
8.28.908

(Board of
8.30.408

{Board of
8.32.301

(Board of
8.34.406

(Board of
I-II

(Board of
8.36.403

(Board of
8.39.502

(Board of
8.42.403
(Board of
I-XVI
{Board of
8.61.401
(Board of
8.63.501

8.63.501

(Board of
8.64.402

-2646-

Hearing Aid Dispensers)
and other rule - Fees - Record Retention, p. 575,
1273

Horse Racing)
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee ~ Pick (N)
Wagering, p. 1786

Medical Examiners)

and other rule - Equivalency - EMT - Advanced
Certification, p. 764, 2027
Morticians)

and other rule - Inspections - Sanitary Standards -
Preparation Room, p. 2184

Nursing}
and other rules - Specialty Areas of Nursing -
Substantive Rules - Disciplinary Actions - Board

Organization - Approval of Schools - Standards for
Montana Schools of Professional Nursing - Standards
for Montana Schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses!'
Assistance Program, p. 1791, 2435

Nursing Home Administrators)
and other rules - Nursing Home Administrators,
p. 1619, 2446

Occupational Therapists)

Practice of Occupational Therapy - Treatment -
Therapeutic Devices, p. 1377

Optometrists)
and other rule - Application for Examination -
Examination, p. 882, 1485

outfitters)
and other rules - Licensure - Qualifications -

Licensure - Examinations - Conduct, p. 213, 999
Physical Therapy Examiners)
Fees, p. 1817, 2450
Real Estate Appraisers)
Practice of Real Estate Appraisers, p. 1524, 1924
Social Workers and Professional Counselors)
Definitions, p. 884, 1931
Passenger Tramway Safety)
and other rule -~ Aadoption of ANSI Standard -~
Registration of New, Relocated or Major Modifications
of Tramways, p. 2323
and other rule - ANSI Standard - Fee and Assessment
Schedule, p. 577
Veterinary Medicine)

Fees - Continuing Education =~ Definitions -
Applications for Certification - Examinations ~
Continuing Education - Use of Specific Drugs -

Supervision - Record Keeping - Unprofessional Conduct
with Respect to Embryo Transfer, p. 1625, 2030

Montana Administrative Register 24-12/26/91
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(Weights and Measures Bureau)

8.77.101 and other rules - Scale Pit Clearance - Fees -
Voluntary Registration of Servicemen and Service
Agencies - Weighing Device License Transfer - Random
Inspection of Packages - Liguified Petroleum Gas -
Accessibility to Stock Scales, p. 886, 1486

(Consumer Affairs Unit)

8.78.301 Disclosure Fees, p. 176, 739

(Financial Division)

8.80.301 Consumer Loan Licensees - Advertising, p. 2186

8.80.13107 Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 766, 1274

(Board of Milk Control)

8.86.301 Producer Prices - Quota Rules, p. 1894

8.86.301 and other rules - Class I Wholesale Price - Statewide
Pool and Quota Plan, p. 768, 1550

(Board of County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 892

(Board of Investments)

8.97.1301 and other rules -~ Definitions Related to General
Requirements for All Investments in Mortgages and
Loans - Requirements for All Residential, Commercial,
Multi-Family, Federally Guaranteed Loans - Economic
Development Linked Deposit Programs, p. 772, 1379

(Business Development Division)

I-1T1 Definitions - Certification of Microbusiness
Development Corporations, p. 1898, 2451
I-II1 Microbusiness Finance Program - Definitions -

Composition of the Council - Soliciting Nominations,
p. 579, 1140, 1932

I-XT Development Loans to Microbusiness Development
Corporations - Loans to Microbusinesses, p. 2188

(Coal Board)

I-171 Incorporation by Reference of Rules for Implementing
the Montana Environmental Policy Act - Categorical
Exclusions from Environmental Review Process,
p. 1381, 2218

(Montana Board of Science and Technology Development)

8.122.607 and other rules - Application Procedures for a
Research and Development Project Loan - Medical
Research Facility Projects - Research and Development
Loans Made by Montana Board of Science and Technology
Development, p. 1632

EDUCATION, Title 10

dSuperintendent of Public Instruction)

I-III Foundation Payments, p. 2373

I-v Budget Amendments, p. 2377

I-VIT K~12 Districts, p. 2366

10.7.103 and other rules - Pupil Transportation, p. 2325

24~12/26/91 Montana Administrative Register



10.10.301

10.16.1705
10.20.101

10.21.101
10.22.101

10.23.,101
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and other rules - Special Accounting Practices,
p. 2334

Supervisors of Special Education Teachers, p. 1970
and other rules - Average Number Belonging (ANB),
p- 2342

and other rules - Guaranteed Tax Base (GTB), p. 2346
and other rules - Spending and Reserve Limits,
p. 2354

and other rules - Permissive and Voted Amounts =

School Levies, p. 2361

(Board of Public Education)

10.55.601
10.55.707
10.57.102
10.57.208

10.57.208

10.57.301

10.57.403
10.57.601

10.61.207

Accreditation Standards: Procedures, p. 1383
Certification, p. 493, 1933

and other rules =~ Teacher Certification - Renewal
Requirements, p. 2194

and other rules - Teacher Certification - Recency of
Credit - Reinstatement, p. 2381

and other rules - Reinstatement - Class 1
Professional Teaching Certificate - Class 3
Administrative Certificate, p. 2232, 297, 1552

and other rule =~ Endorsement Information - Foreign

Languages, p. 2229, 299, 1553

Class 3 Administrative Certificate, p. 491, 1487
and other rule - Request to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary Action
« Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist Certificate,
p. 219, 1488

Student Transportation, p. 2227, 301, 1554

(State Library Commission)

I

and other rule - Direct State Aid to Public Libraries
for per Capita and Per Square Mile Served -~
Reimbursement to Libraries for Interlibrary Loans,
p. 1971

FAMILY SERVICES, Department of, Title 11

I
11.,5.1002
11.5.1003
11.7.604
11.12.101
11.14.102
11.14.105

and other rules - Foster Parents - Foster Parent
Households - Child care Staff in Group Homes and
Child Care Agencies, p. 1819, 2262

Day Care Rates, p. 1385, 1934, 2259

Day Care Benefit Payment on a Monthly Basis, p. 1823,
2261

Foster Care Support Services, p. 893, 1489

and other rules - Youth Care Facilities, p. 1903
and other rules =~ Definitions -~ Health Care
Requirements for Children in Group and Family Day
Care Homeg - Physical Examination of Infants in Day
Care Facilities - Use of Non-Disposable Diapers in
Day Care Facilities, p. 1534

Licensing and Registering Day Care Facilities,
p. 495, 1000

Montana Administrative Register 24-12/26/91
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FISH, WILDLIFE, AND PARKS, Department of, Title 12

I-XXII
12.5.301

12.5.301

12.6.901

12.6.901

12.6.901

12.6.1506

Species Hunted on Shooting Preserves, p. 1115, 1555
Emergency Adoption - Wildlife Species Prohibited from
Importation - Genetic Testing of Elk, p. 1831

and other rules - Fish Health and Importation Rules,
p- 895, 1275

Hunting License and Damage Hunt Rules, p. 4, 288, 815
Freshwater Mussels as MNongame Species in Need of
Management, p. 1541, 2032

Emergency Amendment -~ Listing Freshwater Mussels as
Nongame Species in Need of Management, p. 1491
Water Safety Regulations - Use of Electric Motors on
Gartside Reservoir, p. 582, 1003

Water Safety Regulations - Establishing a No-Wake
Restriction on Hyalite Reservoir, p. 221, 912
Extension of 10 Horsepower Restriction on Yellowstone
River to the Springdale Bridge, p. 180, 740
Emergency Repeal - Cloven-Hoofed Animals as Game Farm
Animals, p. 1837

Montana State Golden Year's Pass, p. 1388, 1838

HEALT D ENVIRONMENTAL SCIENCES, Department of, Title 16

16.8.1601

16.18.201
16.20.202
16.20.255
16.24.104

16.32.427

24-12/26/91

and other rules - Air Quality - Fees, p. 1906

Water Quality Bureau - 401 Certification, p. 1397,
2033

Monitoring CGroundwater at Municipal Solid Waste
Landfills, p. 1117, 1937

Licensing and Certification - Licensing for Specialty
Residential Mental Health Service, p. 956, 2454

Records and Statistics -~ Fees for Copies of Vital
Statistics Records and Research, p. 2385
and other rules - Air Quality - Updating the

Incorporations by Reference of the Montana Quality
Assurance Manual, p. 1638, 1825

Air Quality - sStandard of Performance for New
Stationary Sources - Emission Standards for Hazardous
Air Pollutants, p. 348, 584, 1143

and other rules - Air Quality - Certification and
Testing of Combustion Devices for Tax Credit
Purposes, p. 1543, 1935

and other rules - Water and Wastewater Operators,
p. 776, 1276
and other rules ~ Water Quality - Public Water

Supplies, p. 596, 1492

and other rules - Water Quality - Service Connection
Fees for Public Water Supplies, p. 1636

Eligibility Reguirements for the Handicapped
Children's Services Program, p. 1184

Specialty Mental Health Facility - Patient Rights,
p. 2464

Montana Administrative Register
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16.35.111 Conditions for Payment of Claims Under the End Stage
Renal Disease (ESRD) Program, p. 585, 1004

16.138,10% and other rules - Water Quality - Licensure and
Requirements for Analysis of Public Water Supplies,
p. 587, 1279

16.18.11% and other rules - Fees for Laboratery Analyses and
L.icensure of Laboratories to Perform Drinking Water
Analysis, p. 780, 1144

16.44.103 and other rules - Solid and Hazardous Waste ~ Permits
for Owners and Operators of Hazardous Waste, p. 1641,
20315

16.4%,1219 Underground Storage Tanks - Inspection Requirements
for Small Farm and Residential Tanks, p. 900, 1280

{Petroleurm Tank Release Compensation Board)

Thov /o1 n and other rules - Leaking Petroleum Storage Tank
compensation Program, p. 1390, 2036, 2263

TRANSPORTATION, Department of, Title 18

18.8.5009 and other rules -~ Overdimensional Vehicles -
Qualifications and Training for Motor Carrier
Services Division Personnel as Peace Officers,

p. 1403, 2219

JUSTICE, Department of, Title 23

I-X11I and other rules - Fire Prevention and Investigation
Bureau - Enforcement of Rules - Fire Safety, p. 11886,
1839

I-XVv1 and other rules - Fire Marshal Bureau - Describing

Enforcement of the Rules - Incorporating by Reference
the 1988 Uniform Fire Code, a Montana Supplement to
the Code - Other Provisions Generally Dealing with
Fire Safety, p. 2074, 291, 1283

23.4.201 and other rules - Alcohol Analysis, p. 785, 1281

23.5.102 Motor Carrier Safety Regulations, Adoption of
Amendments to Federal Agency Rules Incorporated by
Reference - Department of Transportation and I.C.C.
Rules, p. 2201

23.16.101 and other rules - Public Gambling, p. 1407, 1942

23.16.1701 and other Temporary rules - Gambling, p. 972, 1504

LABOR_AND INDUSTRY, Department of, Title 24

{Human Rights Commission)

I-VITI Housing Discrimination Procedures - Purpose and Scope
of Rules - Definitions - Exemptions - Complaints and
Answers - Investigation - Conciliation -~ Staff

Representation of Charging Party - Final Disposition,
p. 1912, 2488

24.,9.805 and other rules - Records on Age, Sex, and Race -
Employment Applications, p. 904, 1841

Montana Administrative Register 24-12/26/91
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24.16.1509 and other rule - Montana's Minimum Hourly Wage Rate,
p. 1546, 2264

24.16.9007 Prevailing Wage Rates, p. 497, 1005

24.29.1401 and other rules - Workers' Compensation Medical
Services, p. 1975

24.30.102 and other rules - Occupational Safety - Health and
Construction Safety, p. 1660, 2490

3] o e

I-X1v and other rule - Recreational Access Program for
State Lands - Weeds, Pests, and Fire Protection on
State Lands, p. 1986

26.4.1301A Modification of Existing Coal and Uranium Permits,

p. 1983
LIVESTOCK, Department of, Title 32
I Control of Migratory Bison from Herds Affected with
a Dangerous Disease, p. 1668, 2494
I Emergency Rule = Control of Migratory Bison from

Herds Affected with a Dangerous Disease, p. 1007
32.3.136 and other rules - Treatment, Control and Elimination
of the Disease of Pseudorabies, p. 625, 1145

NAT I, RESOURCES NSERVAT tmen £, T§

I Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Towhead
Gulch Basin, p. 1670, 1918

I-X Financial Assistance Available Under the Wastewater
Treatment Revolving Fund Act, p. 637, 1952

36.12.103 Water Right Application Fees, p. 634, 1009

36.16.117 Water Reservation Applications in the Upper Missouri
Basin, p. 1198, 1951

(Board of Water Well Contractors)

36.21.403 and other rules - Requirements for Water Well
Contractors - Definitions - Plastic Casing - Casing
Perforations - Movement of Casing after Grouting =~
Sealing - Temporary Capping - Disinfection of the
Well - Abandonment - Placement of Concrete or Cement
- Verification of Experience for Monitoring Well
Constructor Applicants =~ Application Approval -
Definitions - Installation of Seals -~ Abandonment -
Casing Depth - Verification of Equivalent Education
and Experience for Monitoring Well cConstructors -
Types of Wells Requiring Abandonment, p. 223, 913

36.21.415 Fees, p. 636, 1010

(Board of 0il and Gas Conservation)

36.22.302 and other rules - Issuance of 0il and Gas Drilling
Permits - Drilling Procedures - Horizontal Wells -

24-12/26/91 Montana Administrative Register
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Drilling and Production Waste Disposal Practices -
Filing of Reports, Logs and Other Information - Blow-
out Prevention and Safety Requirements - Hydrogen
Sulfide Gas Reporting Regquirements - Other
Environmental Requirements, p. 2386

JICE REGULATION, Department of, Title 38

and other rules - Telecommunications Service
Standards, p. 989

Two-way, End-of-Train Telemetry Devices on Trains
Operating in Montana Within Mountain Grade Territory,
p. 1201, 1843

Rate Filtings for Electric, Gas, Water and Sewer
Rates, p. 2004

Establishing Policy Guidelines on Integrated Least
Cost Resource Planning for Electric Utilities in
Montana, p. 2240

and other rules - New Class E Motor Carrier Status
(Transportation of Logs), p. 982, 1724

wWaiver of Monies Due to Railroads, p. 2203

REVENUE, Department of, Title 42

I
I

I

I-11

42,
A2,
42,
42.
.19.1202
42.

42,

42.
A2,

42.

14.107

16.111

17.111

19.401

20.102

20.423

21.106
21.106

21.151

Extensions and Late Pay Penalty, p. 2205

Delinquent Tax Accounts - Non-Collection Actions,
p. 2208

Taxpayer Request for Appraisal Review for Property
Taxes, p. 1919

Taxable Rate Reduction for Value Added Property - New
and Expanding Industry, p. 1921, 2499

Use of Real Property, p. 426, 1148

Grain Elevator Equipment from Class 8 to Class 4,

p. 2016
and other rule - Accommodations Tax, p. 2009
and other rules - Uniform Review Procedures for

Taxpayer Objections to Additional Tax Assessments and
Refund Denials, p. 1686, 2495

and other rules - Withholding and Workers'
Compensation Payroll Taxes, p. 498, 1146

Low Income Property Tax Reduction, p. 1682, 2041
and other rules - New Industry, p. 2011

and other rule - Applications for Property Tax
Exemptions - Criteria for Agricultural Land
Valuation, p. 1672, 2042

and other rules - Property Tax - Sales Assessment

Ratio Study, p. 239, 742

and other rules - Personal Property, p. 1694, 2043
and other rules - Trending and Depreciation Schedules
for Personal Property Tax, p. 396, 915

Television Cable Systems for Personal Property Taxes,
p. 1204, 1848
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22.
22.

22.

31.

104
116

1311

501
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Centrally Assessed Property, p. 1680, 2046
Determination of Tax Rate for Class 15 Property,
p. 1444, 1953

Industrial Machinery and Equipment Trenda Factors,
p. 1675, 2048

and other rule - Telephone License Tax, p. 1684, 2220

SECRETARY OF STATE, Title 44

I-II

1.2.419

1.2.519

44.5.101

Standards for Disposition of Records -~ Use and
Storage of Records on Optical Disk, p. 1826, 2265
Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2210

Rule Reviewer Signature Required on All Notices
Published in the Montana Administrative Register,
p. 1446, 1954

and other rules - Corporation Filing Fees - License
Fees - Forms, p. 2019

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I

I~II
I-III

I-11I

I-III

I-IV
I-XII

I-XIII

T-XXI
I-XXV

46,

46

46.
46.

46.

46,
46,

24-12/26/91

10.
.10,

10.
10.

10.
10.
10.

304A
314

403
404

404
409
506

and other rule - Food Stamp Program - Transfer of
Resources, p. 654, 1020

and other rules - Transition-to-Work Allowance - JOBS
Program, p. 707, 1015

Conditional Medical Assistance, p. 683, 1045
Medicaid for Qualified Disabled Working Individuals,
p. 686, 1052

and other rules - Licensed Professional Counselor
Services, p. 679, 1032

and other rules - Group Health Plan Premium Payment,
p. 505, 1021

Federally Qualified Health Centers, p. 733, 1042
and other rules - Developmental Disabilities
Commitment Procesgs - Certification of Professjiocnal
Persons, p. 1463, 1849

Developmental Disabilities Entry Procedures, p. 1473,
2266

Targeted Case Management, p. 797, 1295

and other rules - Medicaid Nursing Facility Services
and Reimbursement - Appeal Procedures for Certain
Other~Medicaid Providers, p. 1212, 2050

Unemployed Parent, p. 1447, 1855

and other rule - Assignment of Child Support/Medical
Support Rights, p. 1135, 1734

AFDC Table of Assistance Standards, p. 694, 1011
Emergency Amendment - Title IV-A Day Care for
children, p. 2500

Title IV-A Day Care Increase, p. 1206, 1735
Transitional Child Care, p. 1714, 2284

Nonrecurring Gifts and Excluded Unearned Income,
p. 503, 923
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46.10.
46.10.
46.12.

46.12.
46.12.

46.12.

46.12.5

46.12.
46,12,
46.12.
46.12

46.12.
46.12.

46.12.

46.12.
46.17

46.13.
46.25.
46.25.
46.25.

46.25.

510
823
102

303
503

508

545

.552

575

590

.702

1025
2003

L4011

L3401

3601

1803

.4002

303

101

725

727

AFDC Excluded Earned Income, p. 350, 823
Self-Initiated Services, p. 2256

and other rules - Organ Transplantation, p. 1719,
2049

Medicare Signature Requirements, p. 2252

and other rule - Inpatient Hospital Reimbursement,

p. 671, 1025

and other rule - Outpatient Hospital Reimbursement,
p. 669, 1027

and other rules - Billing and Reimbursement for
Physician Services - Durable Medical Equipment -
Podiatry Services, p. 716, 1030

and other rule = Occupational Therapy, p. 658, 1290
Home Health Services Reimbursement, p. 1138, 1856

and other rule - Family Planning Services, p. 689,
1037
and other rules - Inpatient Psychiatric Services,

p- 673, 1038
Drug Rebates, p. 677, 1039

Ambulance Services, Reimbursement, p. 699, 1040
Physician Services, Reimbursement/General
Requirements and Modifiers, p. 428, 824

and other rule - Nurse Specialist Non-Covered
Services, p. 665, 1044

and other rule - Non-Institutionalized Medical
Assistance for Children, p. 661, 1046

and other rule - Medicaiad for Disabled
Widows/Widowers, p. 692, 1049

Medically Needy Income Standards, p. 667, 1050

and other rules - Restricting Inpatient Psychiatric
Services, p. 2212

and other rules - Low Income Energy Assistance
Program, p. 14%0, 1857

and other rule - General Relief Assistance Extension
of Benefits, p. 2254

and other rules ~ General Relief Assistance -~ General
Relief Medical Assistance, p. 701, 1053

and other rules - General Relief Medical Income and
Resources, p. 1209, 1736

and other rule - General Relief Assistance - General
Relief Medical Income Standards, p. 663, 1057
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BOARD APPOINTEES AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appeinting authorities of all appointive boards,
commissions, committees and ¢ouncils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in November, 1991, are
published. Vacancies scheduled to appear from January 1,
1992, through March 31, 1992, are also listed, as are current
recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
December 6, 1991.

For the most up-to-date information of the status of
membership, or for more detailed information on the
gqualificationg and requirements to serve on a board,
contact the appointing authority.

Montana Administrative Register 24-12/26/91
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