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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR 
adoption of new rule ) PROPOSED ADOPTION OF NEW RULE 
pertaining to the medical ) PERTAINING TO THE MEDICAL 
deductible plan and amendments ) DEDUCTIBLE PLAN AND AMENDMENTS 
of rules pertaining to the ) OP RULES 2.55.301 and 2.55.305 
assignment of classifications ) 
and premium ratesetting ) 

TO: All Interested Persons: 

1. On November 20, 1991, the State Compensation Mutual 
Insurance Fund will hold a public hearing at 10 a.m., in Room 
303 of the State Compensation Mutual Insurance Fund Building, 
5 south Last Chance Gulch, Helena~ Montana, to consider the 
adoption of new rule I, and amend~~~ent ot rules 2. 55.301 and 
2.55.305 pertaining to the State Compensation Mutual Insurance 
Fund. 

2. The proposed new rule does not replace or modify 
any section currently found in the Administrative Rules of 
Montana. The proposed new rule implements the medical 
deductible plan offered by the State Compensation Mutual 
Insurance Fund to its policyholders. 

J. The proposed new rule is as follows: 

RULE I. MEDICAL DEDUCTIBLE (1) The state fund offers an 
annual medical deductible plan in increments of $500, $1,000, 
$1,500, $2,000 and $2,500 per claim. This plan allows 
qualified employers to reimburse the state fund for a selected 
deductible amount of the medical costs of each claim in 
exchange for a. premium discount. 

(2) To qualify for the plan, an employer must: 
(a) file an endorsement farm, provided by the state 

fund; and 
(b) have annual premium which equals or exceeds the 

chosen deductible amount; and 
(c) demonstrate the ability to pro111ptly pay the 

deductible a1110unts by not having a poor premium payment 
history with the state fund. 

(3) The state fund is responsible for initial payment of 
medical benefits; then bills the employer for r&imbursement up 
to the chosen deductible amount. The state fund may cancel 
the employer's policy for failure to reimburse the state fund 
for expended m&dical deductible aaounts. 

AUTH: 39-71-2316, MCA; IMP: 39-71-434 and 39-71-2-311, 
MCA. 

Rationale: To describe the statutorily required medical 
deductible plan offered by the state Fund and set forth 
qualifying criteria for individual insureds. 

MAR Notice No. 2-55-5 20-10/31/91 
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4. The proposed amendment to 2.55.301 updates the rule 
to reflect the latest issuance date of the classification 
section of the state fund underwriting manual. The proposed 
amendments to 2.55.305 allow a fee-based method of determining 
premium rates, rather than a payroll-based method; clarifies 
the method of calculating the premium rate of a classification 
which does not have sufficient state fund experience to allow 
for an experienced-based rate; and provides for an interim 
premium rate adjustment. 

5. The rules proposed to be amended provide as follows: 

2.55.301 METHOD FOR ASSIGNMENT OF CLASSIFICATIONS OF 
EMPLOY.MENTS ( 1) and ( 2) remain the same. 

( 3) The state fund shall assign its insureds to 
classifications contained in the classifications section of 
the state Compensation Insurance Fund Policy Services 
Underwriting Manual issued J~ly 1, 1991 January 1. 1992. That 
section of the manual is hereby incorporated by reference. 
Copies of the classification section of the manual may be 
obtained from the Underwriting Department of the State Fund, 5 
South Last chance Gulch, Helena, M.ontana 59604-4759. 

AUTH: 39-71-2316 MCA; IMP, 39-71-2311 and 39-71-2316 
MCA. 

Rationale: Amends the issuance date of the 
classification section of the state fund underwriting manual 
to include new additions and modifications. 

2. 55. 305 PREMIUM RATESETTING ( 1) Except as provided 
in subsections (2) through f4+(5), to establish a premium rate 
for a classification for the following fiscal year, the state 
fund shall apply a factor to each credibility weighted rate in 
an amount sufficient to ensure that the aggregate of the 
premium for all classifications provides an amount sufficient 
to meet the actuarily determined aggregate revenue 
projections. 

PJ The state fund shall evaluate an individual 
classification to determine whether the process for setting 
the premium rate results in an equitable rate based on an 
analysis of the losses and the premiu111 amount and, if the rate 
is not equitable, may adjust it so that it is equitable. ll 
this .analysis determines payrolls are not sufficiently 
verifiable for an industry. a method other than payroll .. such 
as a fee basis. may be used. 

(3) . If appropriate, the state fund may 1.'&¥4-ew ~ 
classification's rate at a percentage of the National council 
on Compensation Insurance (NCCI) rates fer the same 
elaasifieatieR iR detePmiRiR~ a premi~• rate based on a factor 
recommenged by th!;! litat@ fund actuary or at the rate of an 
equivalent class ~ode recommended by NCCI or the state fund 
actuary. These situotians include. but are ngt limited to: 

..LsU a new. industry or occupation; 
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1.121 an industry or occupation without state fund 
experience; 
~ an industry or occupation which has changed 

significantly; or 
ill AD industry or occupation with significant changes 

in class code definition or application, 
(4) Remains the same. 
(5! The state fund may. with concurrence of the state 

fund board of directors. implement interim premium rate 
cbanges. The interim adiustment of the premium rates fOr 
classifications may be either experience based as set forth in 
ARM_ 2.55.302 through 2.55.305(1) or the same percentage 
increase or decrease may be applied to each classification 1 s 
~ 

AUTH: 39-71-2316 MCA; IMP, 39-71-2311 and 39-71-2316 
MCA. 

Rationale: To use a method, other than payroll, such as 
a fee basis to determine the premium rate when payroll cannot 
be sufficiently verified to allow for an equitable rate in a 
classification. 

To define a rate setting method for a new or changed 
industry or occupation by using NCCI rates as a basis or by 
following the state Fund actuary 1 s reco111mendations when the 
industry or occupation is new, lacks sufficient state fund 
experience, has changed significantly or bas undergone a 
significant change in class code description or application. 

To allow for an interim premium rate adjustment which 
could be either experienced based or on a percentage increase 
or decrease applied to each classification rate. 

6. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written testimony may be submitted to state fund attorney 
Nancy Butler, Legal Department, State Compensation Mutual 
Insurance Fund, 5 south Last Chance Gulch, Helena, Montana 
59604-4759, no later than Nov~r 28, 1991. 

7. The State FUnd Legal and Underwriting Departments 
have been designated to preside over and conduct the bearing. 

a. The authority of the state fund to make the 
proposed rules is based on section 39- and the 
rules implement 39-71-434 and 39-71-2311. 

Certified to the Secretary of State October 21, 1991 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rule relating to 
supervisors of special educ. 

To: All interested persons 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 10.16.1705 

NO PUBLIC HEARING CONTEMPLATED 

1. on November 30, 1991, the Superintendent of Public 
Instruction proposes to amend Rule 10.16.1705. 

2. The rule, as proposed to be amended, new material 
underlined, provides as follows: 

10.16.1705 SUPERVISORS OF SPECIAL EDUCATION TEACHERS (1) 
Supervisors of special education teaching persqnoel must 

have a Class III administrator's certificate with a principal's 
endorsement or a supervisor's endorsement in special education. 

(AUTH: Sec, 20-7-403, MCA; IMP: 20-7-403, MCA) 

3. As the result of a complaint filed with the Office of 
Public Instruction, the proposed rule change is presented. 
Specifically, the complaint alleged that ARM 10.16.1705 is not 
implemented as it is currently written. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rule changes in writing to the 
Office of Public Instruction, Room 106, state capitol, Helena, 
Montana 59620, no later than 5:00 p.m. on November 29, 1991. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his/her data, views and argWIIE!Ilts. 
orally or in writing at a public hearing, sfhe must make written 
request for a hearii1CJ and submit this request along with any 
written comments s/he may have to the Office of Public 
Instruction, Room 106, state Capitol, Helena, Montana 59620, no 
later than 5:00 p.m. on November 29, 1991. 

6. If OPI receives requests for a public hearing on the 
proposed amendment from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed amendment 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing: 
will be published in .the Montana Administrative Register. 

/ 

Instruction 

Certifi0~ tn thr Rrrr~tnry of State October 21, 1~91 
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BEFORE THE STATE LIBRARY COMMISSION 
STATE OF MONTANA 

In the matter of the ado~­
tion of Rule I pertaining 
to direct state aid to public 
libraries for per capita and 
per square mile served and 
the amendment of ARM 10.102. 
4001 pertaining to reim­
bursement to libraries for 
interlibrary loans 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF RULE I PERTAINING TO 
DIRECT STATE AID TO PUBLIC 
LIBRARIES FOR PER CAPITA AND 
PER SQUARE MILE SERVED 
AND ON THE PROPOSED AMEND­
MENT OF ARM 10.102.4001 
FOR REIMBURSEMENT TO LI­
BRARIES FOR INTERLIBRARY 
LOANS 

1. on November 20, 1991, at 2:00p.m., a public hearing 
will be held in the conference room of the Montana state 
Library, 1515 E. Sixth Avenue, Helena, Montana to consider the 
proposed adoption of Rule I pertaining to direct state aid to 
public libraries for per capita and per square mile served, and 
the proposed amendment of the rule pertaining to reimbursement 
to libraries for interlibrary loans under the provisions of H.B. 
193. 

2. The rule as proposed to be adopted provides as 
follows: 

Rule I DIRECT STATE AID TO PUBLIC LIBRARIES FOR PER CAPITA 
AND FOR PER SQUARE MILE SERVED (1) Definitions used in this 
section include: 

(a) ~Public library~ means those libraries as defined in 
22-1-303 through 22-1-317 MCA, and in Title 7 MCA. 

(b) "Population" means those official, final figures from 
the most recent decennial census of population produced by the 
u.s. bureau of the census. 

(c) "Leftover population" means the population count 
remaining in each county after the population counts of each 
municipality with library service are subtracted. 

(d) "Additional population" means the population count 
which is to be credited to each public 1 ibrary based on the 
proportion of that municipality's population to the total 
population of the county. 

(e) "Leftover square miles" means the number of square 
miles left in each county after the square miles of each 
municipality with public library service are subtracted from the 
total number of square miles in the county. 

(f) "Additional square miles" means the number of square 
miles credited to each public library, based on the proportion 
of that municipality's population to the total population of the 
county. 

(2) The per capita portion of the direct state aid to 
public libraries will be distributed annually based on the 
following: 

MAR Notice No. 10-3-6 20-10/31/91 
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(a) In counties which have county-wide library service 
from one public library, or in which only one municipal public 
library exists, the most recent decennial census figure will be 
multiplied by the amount of state aid available per capita in 
each year. 

(b) In each county with more than one municipal public 
library, the following procedure will be employed: 

(i) The population counts of all municipalities with 
public 1 ibrar ies are added together and subtracted from the 
total county population resulting in the leftover population 
figure. 

( i i) Each year a 11 monies received by these 1 ibraries from 
the county commi~sion are added together; each year each 
library's total is divided by the total amount received by all 
the libraries to determine the percentage of money given to each 
library by the county. 

(iii) The leftover population figure is multiplied by the 
percentage of money each library receives from the county in 
order to deter~ine the additional population figure which will 
be credited to each library. 

(iv) The municipcll population and c.dditional population 
figuros 'lre ddd•"d together to determine the total population 
,;hidl ~;ill hP credit"cl to eC~ch librury. 

(v) For P<Kh l il.ll·:,ry the toti'l.l population credited to each 
library i<~ mtlltil'il'""l by the a~<Jt.mt of per cnpita st<1te aid 
avn.i 1abl0 in ('.1(.11 \·P:lr to rlct(?rminP t.hc. tot<ll per capita 
~:;upport. 

(vi) In th'' case of counties in w'hich no county aid is 
provided to mun i.e i p::d libraries, the additional population 
credited to e'lch library is based solely on the ratio of each 
municipal libr~ry'9 service area population to the total county 
pupul.>tion. 

(vii) In ttw case of counties in which only one of two or 
several municipiil libraries receives county aid, the library 
receiving county ~id is credited with the entire county 
population exclu~ivc of the population present in the service 
~re~ popul~tions ••I ~ny other municipal libraries. 

(viii) Ttw I'Dfllllation counts of legally annexed areas, as 
determined by th0 late~t decennial U.s. census, will be credited 
to the munici pcd i ty annexing the area the year following the 
annexation. 

(3) The per s~Jare mile portion of. the direct state aid to 
public libr.~rie's 11ill be distributed annually based on the 
follm;ing: 

(a) In counti<?s which have county-wide library service 
from one public library, or in which only one municipal public 
library exists, the total square miles of each county will be 
multiplied by t.he .-,mount of st<~te aid available per square mile 
in ea9h year. 

(b) In each county with ·more than one municipal public 
library, the following procedure will be employed: 

(i) The number of square miles of all municipalities with 

:•o-1 0/11 1 'll MAR Notice No. 10-l~fi 
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BEFORE THE STATE LIBRARY COMMISSION 
STATE OF MONTANA 

In the matter of the adop­
tion of Rule I pertaining 
to direct state aid to public 
libraries for per capita and 
per square mile served and 
the amendment of ARM 10.102. 
4001 pertaining to reim­
bursement to libraries for 
interlibrary loans 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF RULE I PERTAINING TO 
DIRECT STATE AID TO PUBLIC 
LIBRARIES FOR PER CAPITA AND 
PER SQUARE MILE SERVED 
AND ON THE PROPOSED AMEND­
MENT OF ARM 10.102.4001 
FOR REIMBURSEMENT TO LI­
BRARIES FOR INTERLIBRARY 
LOANS 

1. On November 20, 1991, at 2:00p.m., a public hearing 
will be held in the conference room of the Montana State 
Library, 1515 E. Sixth Avenue, Helena, Montana to consider the 
proposed adoption of Rule I pertaining to direct state aid to 
public libraries for per capita and per square mile served, and 
the proposed amendment of the rule pertaining to reimburse~ent 
to libraries for interlibrary loans under the provisions of H.B. 
193. 

2. The rule as proposed to be adopted provides as 
follows: 

Rule I DIRECT STATE AID TO PUBLIC LIBRARIES FOR PER CAPITA 
AND FOR PER SOUARE MILE SERVED (1) Definitions used in this 
section include: 

(a) "Public library" means those libraries as defined in 
22-1-303 through 22-1-317 MCA, and in Title 7 MCA. 

(b) "Population" means those official, final figures from 
the most recent decennial census of population produced by the 
U.S. bureau of the census. 

(c) "Leftover population" means the population count 
remaining in each county after the population counts of each 
municipality with library service are subtracted. 

(d) "Additional population" means the population count 
which is to be credited to each public library based on the 
proportion of that municipal! ty' s population to the total 
population of the county. 

(e) "Leftover square miles" means the number of square 
miles left in each county after the square miles of each 
municipality with public library service are subtracted from the 
total number of square miles in the county. 

(f) "Addi tiona! square miles" ~eans the number of square 
miles credited to each public library, based on the proportion 
of that municipality's population to the total population of the 
county. 

(2) The per capita portion of the direct state aid to 
public libraries will be distributed annually based on the 
following: 
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(a) In counties which have county-wide library service 
from one public library, or in which only one municipal public 
library exists, the most recent decennial census figure will be 
multiplied by the amount of state aid available per capita in 
each year. 

(b) In each county with more than one municipal public 
library, the following procedure will be employed: 

(i) The population counts of all municipalities with 
public 1 ibraries are added together and subtracted from the 
total county population resulting in the leftover population 
figure. 

( ii) F:ach year all monies received by these 1 ibraries from 
the county com~ission are added together; each year each 
library's total is divided by the total amount received by all 
the libraries to determine the percentage of money given to each 
library by the county. 

(iii) The leftover population figure is multiplied by the 
percentage of mnn<'y each library recPives from the county in 
order to determine the additional population figure which will 
be credited to each library. 

(iv) The municipAl population and additional population 
figures <1re dddr:>d together to determine the total population 
~hich will hr> ~r<'dit<'d to each library. 

(v) For cach l ihrilry the tot;ll population credited to each 
library io. lnlllt ir'll,~'i by thr> anount nf P"r capita state aid 
uvo.j lnblc ln ~>,H·!1 ',·c,"r to d0t.(~rminP the tot,ll per capita 
"upport. 

(vi) In the case of counties .i.n which no county aid is 
provided to municipal libraries, the additional population 
credited to each library is based solely on the ratio of each 
municipal libr~ry's service area population to the total county 
population. 

(vii) In th'' case of counties in which only one of two or 
several municip<d libraries receives county aid, the library 
receiving county aid is credited with the entire county 
population exclu~ivc of the population present in the service 
area popul~tions ,,f <lOY other municip<ll libraries. 

(viii) Ttw population counts of legally annexed areas, as 
determined by thE· latest decennial u.s. census, will be credited 
to the municip.llity apnexing the area the year following the 
annexation. 

(J) The per square mile portion of the direct state aid to 
public l i.br:1 ri es vd ll be distributed annually based on the 
follo-.dnq: 

(a) In counties which have county-wide library service 
frbm one public library, or in which only one municipal public 
library exists, the total square miles of each county will be 
multiplied by the ~mount of state aid available per square mile 
in each year. 

(b) In each county with more than one municipal public 
library, the following procedure will be employed: 

(i) The number of square miles of all municipalities with 

:' 11-1 n Ill 1 g 1 MAR Notice No. lo-3-n 
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public libraries are added together and subtracted from the 
total number of square miles in the county to determine the 
leftover square miles. 

(ii) The population counts of all municipalities with 
public libraries are added together, and each library's 
population is divided by the total county population to 
determine the percentage of the county population credited to 
each library. 

(iii) The leftover square miles figure is multiplied by 
the percentage of the county population credited to each library 
in order to determine the additional square miles to be credited 
to each library. 

(iv) Each municipality's square miles are added to their 
appropriate additional square miles to determine the total 
square miles credited to each library. 

(v) For each library the total square miles credited to 
each library is multiplied by the amount of per square mile 
state aid available in each year to determine the total per 
capita support. 

(4) In the case of library districts which are not defined 
by municipal or county boundaries, but by boundaries such as 
school districts, both the per capita and the per square mile 
state aid will be distributed using the appropriate boundaries 
and population figures as if they were municipal or county 
boundaries and counts. 

(5) In each county which has no public libraries, the 
state library will contact the county commission indicating that 
the county will qualify for per capita and per square mile state 
aid if the county commission establishes county-wide 1 ibrary 
service as provided for in state statute, or if the county 
commission contracts for library services with another county or 
municipal library as provided for in state statute. If such 
means are not established within a six-month period following 
written notice received from the state library, the state aid 
which would have gone to the county will be distributed 
according to guidelines approved by the state library 
commission. 

(6) For any questions arising because of this rule, the 
final arbiter is the state library commission. 

1\UTH: 
IMP:· 

Sec. 22-l-330 MCA 
Sec. 22-1-327 MCA 

3. H.B. lC)J, passed by the 51st Legislature, recognized the 
need to provide state support for Montana's libraries. The 
portion of this bill with which this rule deals, provides for 
the following: (1) state direct support of local public 
libraries on a per capita basis; and (2) state direct support of 
local public libraries on a per square mile basis. This rule 
will provide an equitable means to distribute such aid in 
recognition of the contribution such libraries make to the total 
information resources of the state, and to help insure equitable 
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library services for all its citizens. 

4. The rule as proposed to be amended provides as follows: 

_10.102.4001 REUlBURSENEI)T TO LIBRARIES FOR INTERLIBRARY LOANS 

(1) section (1) remains as in the current rule. 
(2) Reimbursements will be made on a quarterly basis based on 
the following: 

(a) Reimbursement will be made at~ a rate ef $5.50 per 
item J eal'leEi determined by the state library. This will be 
effective July 1, 1992. 

(2) (a) through (2) (h) remain as in the current rule. 

AUTH: 
INP: 

Sec. 22-l-330 MCA 
Sec. 22-1-328 MCA 

REASON: The proposed amendment will allow the 
reimbursement rate to be set based upon the number of 
prior years' tran~~actions and will result in a more 
equitable rate being set for the entire year. 

5. Interest~d p~rti~s may submit their dnta, views, or 
arguments either or<llly or in writing at the hearing. 
Written data, views, or arguments may also be submitted 
to Richard Miller, state Librarian, Montana state 
Library, 1515 East ~th Avenue, Helena, Montana 59620, no 
later th<1n December ''· 1991. 

6. Mary Doggett, Chair of the state Library commission, 
will preside over and conduct the hearing. 

7. Rule I pertaining to direct state aid to public 
libraries for per capita and per square mile served 
will be applied retroactively to July 1, 1991. 

~r:~ .. ~ RChaid '1'. M er,I-. 
State Librarian 
RUle Reviewer 

Certified to the secretary of State October 21, 1991 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the adoption ) 
of rules implementing laws adopted ) 
by the 52nd Legislature, amendments) 
of Rules 24.29.1401 to 24.29.1405, ) 
24.29.1415, and 24.29.1425; repeal ) 
of Rule 24.29.1420 relating to ) 
Workers• Compensation Medical ) 
services ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION OF 
NEW RULES, AMENDMENT AND 
REPEAL OF RULES RELATING 
TO WORKERS' COMPENSATION 
MEDICAL SERVICES 

1. on November 22, 1991, at 1a:oo a.m., a public hearing 
will be held at first floor conference roam, DepartJD.ent of Labor 
and Industry, 132:7 Lockey, Helena, Montana to consider the 
proposed adoption of new rules I and n; amendments to rules 
24.29.1401 to 24.29.1405, 24.29.1415, and 24.29.1425; and the 
repeal of ruLe 24.29.1420. 

2. The proposed new rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The proposed new rules are as follows: 

RULE I APPLICABILITY OF DATi OF INJUR¥. QATE OF SERVICE 
( 1) Sections of the Workers' compensation and occupational 
Disease Acts and the Administrative Rules of Montana relating to 
medical payments or medical benefits, including section 39-71-
704(1) (c), MCA, and ARM 24.29.1409, apply only to claims for 
which the date of injury is on or after the effective date of 
the &ection in question, except that for all pharmacy services 
rendered on or after July 1, 1991, an insurer is liable only for 
the purchase of generic-name drugs according to the provisions 
of section 39-71-704(1), MCA, regardless of the date of injury. 

(2) The amounts of the fallowing types of payments are 
determined according to the specific department rates in effect 
on the date the medical service is provided, regardless of the 
date of injury: medical fees; hospital charges; travel 
reimbursements for mileage, meals, and lodging: generic-name 
drugs. The rate for a specific generic-name drug is the price 
customarily charged by the pharmacist for that drug. 

AUTH: 3~-71-203, MCA IMP: 39-71-704, MCA 
39-71-727, MCA 

RULE II MONTAHA MEQICAL· FEE SCHEPYLE (1) The 
department • s annual schedule of fees for medical nonhospital 
services is known as the Montana Medical Fee Schedule and is 
effective January 1 of each year. An insurer is not obligated 
to pay more than the fee listed in the schedule for a service 
rendered. 
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(2) The Montana Medical Fee schedule comprises the 
following: 

(a) The relative value scales given in the most current 
edition or updates of the publication Relative Values for 
Physicians (RVP), published by SysteMetrics/McGraw-Hill, for the 
following specialty areas: 

(i) anesthesia, 
(ii) surgery, 
(iii) radiology, 
(iv) pathology, 
(v) medicine. 

The relative value scales are the listings of unit values, 
procedure codes, and descriptions for all listed services, as 
well as the follow-up days for surgery services. 

(b) The most current relative value scale issued by the 
department for dental services. The scale must include 
procedure codes, descriptions, and unit values. 

(c) The most current conversion factors issued by the 
department for the specialty areas listed in subsection (2) (a) 
and for the dental specialty area. 

(d) All instructions, definitions, guidelines, and other 
explanations given in the most current edition or updates of the 
RVP, affecting the determination of individual fees, except as 
specifically revised or deleted by the department. 

(e) Any additions, deletions, or revisions issued by the 
department to the relative value scales or to the information 
listed in subsection (2) (d). 

(3) Conversion factors effective January 1, 1992, for 
anesthesia, surgery, radiology, pathology, and medicine shall be 
established by the department according to the following 
methodology, to be applied separately for each specialty area: 

(a) Identify the ten most common (frequently billed) 
procedures in the specialty area, using the most recently 
available data from the state compensation mutual insurance fund 
(SCMIF). 

(b) For each of the ten procedures identified in 
subsection (3) (a) identify the current (1987) fee. 

(c) Multiply the 1987 fee by 1.0402 to produce an 
increased. fee for each of the ten procedures. 

(d) Identify the current RVP unit value for each of the 
ten procedures. 

(e) Find the individual procedure conversion factor for 
each of the ten procedures by dividing the increased fee by the 
RVP unit value. 

(f) Determine the overall conversion factor for the 
specialty area by calculating the weighted average of the ten 
individual procedure conversion factors. Weight each procedure 
conversion factor according to the number of transactions shown 
in the SCMIF data. 

(4) The conversion factor 
effective January 1, 1992, for the 
be established by the department 
methodology: 

and relative value scale 
dental specialty area shall 
according to the following 

(a) Identify the ten lnCISt co1111110n (frequently billed) 
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procedures in the specialty area using the most recently 
available SCMIF data. 

(b) For each of the ten procedures identify the current 
(1987) fee. 

(c) Multiply the 1987 fee by 1.0402 to produce an 
increased fee for each of the ten procedures. 

(d) Determine the median amount billed for each of the ten 
procedures using the SCMIF data. 

(e) Divide the increased fee by the median amount billed 
to produce a procedure discount factor for each of the ten 
procedures. · 

(f) Determine the overall discount factor for dental tees 
by calculating the weighted average of the ten individual 
procedure diacaunt factora. Weight each procedure discount 
factor accordi119 to the number of transactions shown in the 
SCMIF data. 

(g) Determine the median amounts billed tor all remaining 
dental procedures, uaiiU) the SCMIF data. Upc;t.ate procedure codes 
or descriptions, and delete procedures, as necessary to retain 
only currently recognized dental procedures. 

(h) Establish approved fees for all dental procedures 
described in subsection (4)(g) by multiplying each procedure's 
median amount billed by the overall dental discount factor. 

(i) Define tha conversion factor in the dental specialty 
area as the approved faa for the most comaon procedure. 

(j) Establish unit values for all dental procedures by 
dividing approved fees by the dental conversion factor. 

(5) Conversion factors for the anesthesia, surgery, 
radiology, pathology, medicine, and dental specialty areas shall 
be established annually by the department beginning January 1, 
1993, by increasing the conversion factors from the preceding 
year by the percentage increase in the state's average weakly 
wage. Beginni~ in 1993 the dental relative value scale may be 
updated by the department on January 1 of any year as necessary 
to maintain the moat current dental procedural terminology. 
Updates may include the addition or deletion of individual 
procedures or the revision of individual procedure codes or 
descriptions. 

( 6) The departllent may, in its discretion and upon 
evidence received from Montana insurers or providers, adjust any 
of the conversion factors or dental unit values determined 
accordinc; to the methodologies. given in subsections (3) and (4). 

(7) The departmant shall make available to all users of 
the Montana Medical Fee Schedule order fortns for obtaining 
directly from the pUblisher, at a discounted price, copies of 
the 1991 edition of Relative Values for Physicians. Subsequent 
editions of RVP may be obtained directly from the publisher. 
Users may contact the department to inquire about possible 
discounts for these editions. 

(8) The Montana Medical Fee Schedule applies uniformly to 
the charges of all health care practitioners authorized to 
provide medical services under the Workers • compensation o:r 
Occupational Disease Acts. 
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(9) Insurers shall make reasonable payments for medical 
services rendered. Services for which no fees are contained in 
the Montana Medical Fee Schedule are determined on a case-by­
case basis, subject to the provisions of section 39-71-
704(1)(a), MCA. 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

4. The rules proposed to be amended provide as follows: 

24.29,1401 INITIAL LIABILITY (1) Remains the same. 
(2) Remains the same. 
(3) The injured worker is responsible for charges incurred 

for treatment of conditions which were not the result of tha 
injuryT 2r for treatment when medical benefits have terminated 
according to section 39-71-704(1) <dl. MCA, 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

~4.29.1402 PAYMENT OF MEPICAL CLAIMS (1) Payment of 
medical claims w~~i~ be made in accordance with a~ 
schedule of nonhospital medical fees and the hospital 
hateseh~ adopted by the e~v~~~eftrlepartrnent. 

(2) Re-.ins the same. 
(3) Payment of privat·e rOOill charges wHi:i!hAll be made only 

if ordered by the treating physician. 
(4) speeial nurses w*+%shall be paid only if ordered by 

the treating physician. 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

24.29.1403 SELECTION OF PHYSICIAN ( 1) Remains the 
same. 

( 2) ~mains the same. 
( 3) Except in an e~aergency, approval of the insurer 

~~11 be obtained before referral of a worker to a medical 
specialist for consultation. The report of the consultant sball 
be available to the- insurer upon request. Insurers may request 
consultation _and evaluation by a physician of their choice. 

(4) Remains the same. 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

24-.29.1.404 QISPQTED MEDICAL CLAIMS ( 1) Disputes 
arising over ~eal: dai_. !ftolaH bethe followino itsues are 
resolved by a hearing. before the tii¥uieftdeDartment· upon written 
application of a party to the dispute or the_injured wo~kerTL 

laL Amgunts pAyable to medi£a1 providers, when bepetits 
avail§ble directlY to claimants are nRt an istue, 

.ilU. Ac::cesa to medical recgrds, 
1£l. Timeliness of pa'l)llents to medical Drovjders. 

All other djspUtel arising oyer medical claims. including trlJYel 
expense rei!!!bunemwrt to iniured ·workers. shall be brought 
beJore A department mediator as provided in part 24 of thfl 
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(2) Reaains the saae. 
(3) Reaains the same. 

AUTH: 39-71-203, MCA 

-1979-

IMP: 39-71-704, MCA 

24,29.1405 PHYSICIAH'S REPORTS (1) Immediately after 
treatlnent of an injured worker, the physician shall co~aplete 
£e~-~~~~~~-~epe~~;form EBD-462. attending 
physician's first report and initial treatment bill. and submit 
it to the appropriate insurer. Delay in filing :!:.rul report 
delays payment of medical and compensation benefits. Inco.plete 
or partially completed reports m~s~mAV be returned for proper 
coliiPletion. 

(2) Reaains the same. 
(3) Routine medical reports are considered as a service to 

the injured worker and ~here-she~i-he no charge 1& allowed for 
the report. 

(4) Physicians• bills may be presented on the physician's 
statement form, providing the bill is properly identified witb 
the na.e of the injured worker, employer, and date of accident. 
Each bill stle~ contain a short explanation of the sta.tus. of 
the injured worker's case, his praqress or prognosis, if 
feasible at the time, and the worker's ability to work. Bills 
shall be submitted every 30 days. 

(5) Re-ins the siUDe. 
(6) Remains the sa-. 
f'i't-Per-nei'I~-Hipai-~-a- ~ e~eahle -ift percetft!.aqes anti 

l:'A~ftiiJs-~-he-11aeeel eft-the Ameriaan Meeliee~ 4>tssociaeion 
~e-~-B¥a~~en-e£-Permanen~-fmpa~~~ 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

24.29.1415 IMfAIRHEHT BATING DISPQTE PRQCEDUBE 
(l) Ibis sectign applies to dates of iniury beginning July 1. 
1287. through June 30. 1991. An evaluator must be a qualified 
physician licensed to practice in the state of Montana under 
Title 37, chapter 3, MCA, and board certified or board eligible 
in his area of specialty appropriate to the injury of the 
claimant, except that if the claimant's treating physician is a 
chiropractor, the evaluator may be a chiropractor who is 
certified as an impairment evaluator under Title 37, chapter 12, 
MCA. The claimant's treating physician may not be one of the 
evaluators to whom the claimant is directed by the department. 

(2) through (6) will remain the same. 

AUTH: 39-71-203, MCA IMP: 39-71-711, MCA 

24.29.1425 RATES FOR HOSPITAL SEHVICES (1) Beginning 
Jeuary 1, 1988, through December 31. 1991, hospital rates 
payable by workers' comPensation insurers shall not exceed those 
rates prevailing in the hospital in ~feet on January 1, 1988. 

·· tet-Ririeea-4er-ltospttil-i.-- • i:eeil ~-toe---f"ttE"niehed eo4!htt 
as..Htoeft '"' i~-~fteft-8ee41 .. 11!!1! 31.-,-~--~biaien ll<IJIP!!S .... 
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£ePm~T--Aii-Pa~e-£ilin!s-wiii-be-~~bjee~-~e-5i¥isieft-appre¥ai~ 
t3t--Aft-~-is-~-ebii!~es-~-pay-~-eh&ft~ 

mttximlllll-rl!tn..£+led-~-t:he-di¥irieft-£<er-~~~~ 
reft8ered;-er-~he-~·H::ifl!"""l'tl~--:i1't-t.-fte--flcepieal ioft ef~ -oft 
iJttn~~try-r,-~.~~~!"L'.,.,-:ided-£er-.i:ft~'le-~ieal 's 
raee-f-H-:ifllt':---An,--new- ser • lee-~-beinl!f""pre'll'-:ided-~-be£-o!."e 
iJI!Inttary-%.--r~&&r~~-ee--f.i-led-~~--d-~i-eft.'"&C~-by 
a-se~aiied-explafta~*eft-ef-elleh-~vieeT 

ill Beginning January 1. 1992. hospital rates payable 
§llillLJ!ot exceed the product of the rates orevailing in the 
hospital on the date of seryice and the discount factor issued 
by.the department for the corresponding date of service. The 
department shall establish discount factors according to the 
following methodology: 

ial Ihe discount factor in effect for a hospital beginning 
January 1. 1992. is the discount factor in effect on December 
31. 1991. multiplied by 1.0402. and divided by the quantity 1 + 
ORI. where ORI is the overall percent rate increase. if any. 
adopted by the hospital for January 1. 1992. diyided by 100. 
Piscount factors in effect pecem})er Jl. 1991. are those 
established by the depj,'!rt!gent in accordance with SUbsection C1l. 
These discount factors are available from the department upon 
request, 

.Lhl. The discount factor in effect for a hospital beginning 
July 1. 1992. is the discount factor in effect on June 30. 1992. 
multiplied by the quantity 1 + AWW93. and diyidesJ by the 
quantity 1 + OR!. where AWW93 is the percent incrgase in the 
state's averaaa weeklY wage over fiscal year 1992. diyided by 
100, and OR! is tne overall percent rate increase, if any, 
adopt~d by the hospital for July 1. 1992, divided by 100. The 
discount factor in effect beginning July 1. 1993, is determined 
according to the equivalent formula for fiscal year 1993. 

1£1 In addition to the dates given in subsections C2lCal 
and 12! lbl, the discount factor for a hospital is also up4ated 
on any daters> tbroygh December JL 1993, for whicb a rate 
change is adopted by the hospital. Tbe discount factor in 
effect; beginning the date of rate adoption is the preyious 
discount factor divided by the quantity 1 + OBI, where ORI is 
the overall percent ~-~ncrease aQ.Q_p.!;_g_<L__.Pv....__tt!_e,___h~Jll.ti!J~ 
divided by 100. . -

ill The overall rate increase adopted by a hospital shall 
be cyport~d to the department on a department-approyed foDP 
within thirty C30l days after the effective date of anY rate 
cnaqq.e. Notification by the Montana Hospitals Rate Btyiew 
svstem of the amount and data of an qyerall rate iqcrege sball. 
be a~pted in lieu of direct rate change reporting by th& 
bosDJ.tal. 
f4t--~~~eftfhe department may in its discretion conduct 
aucUts of any hospital's financial records, f-· JMepi:t!lale· 
~ltH>ed~e-+!:le Al~eso -w~ ~"· aiv-:i&ieft.,. to determine proper 
reporting of rate filings, Beet~- lte..,.itla~~ Pa4eee witlh tlha 
~'*- _ _. .:et!eiu reel!ll!'da fee< aee leasb fiua (5, yeere 
!NtiHMPtei-84!*"~- stteft t flilt!!:s were ti+leae 1-tr effeert e11 JaPii111aPy 1, 
%98&-r 
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t5,.--'l'tte--d+lo iaio""--:r--de'lo elop-l'lew,- amended- er-1110d4fieli 
rH%es-~e¥ernil'l~-ra~e.-fer-ttespi~ai-eerviees~ 

.Lil Charges billed by a hospital are not subiect tg 
re4uction under the Montana Medical Fee Schedule. except that 
hospital prgtessional fees may be paid according to either the 
fee schedule gr the aPplicable hoaRital rates. but not both. 

121 Insurers shall make timely payments of hospital bills 
as follows; 

lAl Within thirty (301 daya gf receipt of a hospital's 
charges an insurer shall either pay the cbarges according to the 
rates established in subsection C21, gr notify the hospital that 
there will be a delay in payment. Notification must include the 
reasons for the delay. 

iQl In cases where an insurer elects to conduct an audit 
of a hospital's charges with no dispute oyer liability, the 
insurer shall pay, w-ithin thirty CJOl davs of receipt of 
cbames, seyenty (701 percent gf the amgunt determined accorJiina 
to tbe rates estaPlished in subsection (21 for the charges being 
au4ited. 

AUTH: 39-71-203, MeA rMP: 39-71-704, MCA 

5. The following rule is to be repealed: 

24.29.1420 RELATIVE VALUE FEE SCHEDULE can be found on 
pages 24-2157 to 24-2159 of the Administrative Rules of Montana. 
The repeal will be effective January 1, 1992. 

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA 

6. Rationale. Pursuant to Workers' Compensation case 
law, the general. rul.e is that amendments to statute or rules, or 
new laws or rules, including those far travel reimbursement, 
app.ly only to claims for which the date of injury is on or after 
the effective date of the section in question. Rule ! is 
necessary to identit'y those areas wher~ the date of service, 
rather than the date of injury applies-. Payment for medical 
services ar:e determined accordinq to the specific department 
rate in effect on the date the medical services is provided, 
regardless of the date of injury. Ch. 131, L. 1991, amended 
section 39-71-704(1) (a), MeA, and added section 39-71-727, MCA. 
These sections limit the payment of prescription drugs to the 
purchase of generic-name products unless a physician specifies 
no substitution or the generic-nama drug is unavailable. 
Payment for a prescription druq has always been at the rate at 
the time the prescription is filled, regardless of the date of 
injury. 

Rule II implements the 1991. amendments to section 39-71-
704, MCA. The leqislative amendments removed the requirement 
that the medical fee schedule be based on the California 
Relative Value Studies and limit the increase in medical coat 
payable to no more than the annual parcantaqe increase in the 
state's average weekly wage. Also, ..... :u.a9.1o&:r:o. RBL&T1VB. 
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VALUE FEE SCHEDULB will be repealed. 

Amendments to ARM 24.29.1401 implements the 1991 amendment 
to section 3~71-704, MCA, allowing termination of medical 
benefits when they are not used for a period of 60 consecutive 
months. 

Amendments to ARM 24.29. H15 implements the 1991 amendments 
to section 39-71-1415, MCA, whicb removed the impairment 
disputes procedure from the Department's administrative process 
and subjects the disputes to mediation. 

Amendments to ARM 24.29.1425 implement the 1991 amendments 
limiting medical cost incr~ to the percentage increase in the 
state's averaq.e weekly waqe to hospital rates. Also, tha 
amendment will implement recommendations of the Department's 
advisory committee on timely payment. 

The other amendments make. minor changes to language and 
style, and replace references to obsolete forms. 

7. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dennis A. Zeiler, Chief 
Department of Labor and Industry 
P.O. Box 1728 
Helena, MT 59624 

no l~ter than November 29, 1991. 
8. The Hearings Unit, Le.gal Services Division, has been 

designated to preside over and conduct the hearing. 

certified to the Secretary of State: October 21. 1991 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
26.4.1301A pertaining 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
26.4.1301A 

to the modification of ) 
existing coal and uranium) 
permits ) 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. on December 16, 1991 the Board of Land Commissioners 
proposes to amend rule 26.4.1301A which provides that each 
strip mine operating permit and coal test pit prospecting 
permit be revised by January 13, 1992. 

2. The rule as proposed to be amended provides as 
follows: 

26.4.1301A MQDIFICATION OF EXISTING PERMITS; ISSQANCE 
OF REYISIQNS AND PERMITS (1) By July 13, 1991 each operator 
and each test pit prospector shall submit to the department: 

(a) an index to the existing permit cross-referencing 
each section of the permit to sub-chapters 3 through 12, as 
they read on January 12, 1989 and as they read on January 13, 
1989; 

(b) a modified table ot contents for the existing 
permit; 

(c) maps showing each portion of the permit area on 
which each of the following had been completed as of 11:59 
p.m. on January 12, 1.989: 

(i) ra.oval of overburden only; 
(ii) re~al of overburden and coal only; 
(iii) removal of overburden and coal and backfilling and 

grading only; 
(iv) reaoval of overburden and coal, backfilling and 

grading, and soiling only; and 
(v) removal of overburden and coal, backfilling and 

grading, soiling and seeding and planting; 
(d) an application for all permit revisions necessary to 

bring the permit and operations conducted thereunder into 
compliance with this rule and ARM 26.4.414 through 26.4.1122. 

(2) A permit revision application submitted solely for 
purposes of subsection (l)(d) above is a minor revision for 
purposes of sub-chapter 4. The depart•ant shall i-ue written 
findings granting or denying the application within 5 months 
of its receipt. 

(3) No permittee may continue to mine under an operatin9 
permit after JaRya•y 13 1 199a July 16. 1992. unless the permit 
has been revised to comply with subchapters 3 through 12, as 
amended January 13, 1989. 

(4) A• of the date that a permit is revised to comply 
with sub-chapters 3 through 12, as aaanded on January 13, 
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1989, the permittee shall conduct all operations in compliance 
with the permit and sub-chapters 3 through 12, as amended, 
except that: 

(a) any area in which backfilling and g~ading operations 
had been completed on January 12, 1989 is subject to the 
backfilling and grading requirements as they read on that 
date; 

(b) any area in which soiling operations had been 
completed on January 12, 1989 is subject to the soiling 
requirements as they read on that date; and 

(c) any area for which the final minimum period of 
responsibility for establishing vegetation, as provided in ARM 
26.4.725(1), had com~enced oa or before May 17, 1990 of ARM 
26.4-.724. through 26.4.735, as amended is subject to: 

(i) the seeding and planting and related requirements as 
they read on that date; or 

(ii) the seeding and planting requirements on or after 
May 18, 1990 of ARM 26.4.724 through 26.4.735, as amended. 

(5) Each new permit and each aaendment to an existing 
permit applied for and issued on or after January 13, 1989 
must be in compliance with sub-chapters 3 through 12 as they 
read on January 13, 1989. 

3. All strip mine permit holders have recently submitted 
permit modifications to the Dep~ent pursuant to ARM 
26.4.1301A. Under that rule, these modifications require 
processing by January 13, 1992. Because of workload, the 
Department would have difficulty reviewing all modifications 
by that date, The proposed rule amendment would allow the 
Depart:ment more time for review of the modifications. This 
amendment is necessary to allow thorough processing of those 
strip mine permit modifications. 

4. Interested parties. may submit their data, views, or 
arguments concerning the praposed amendment in writing to 
Bonnie Lovelace, Montana Department of state Lands, Capitol 
Stat-ion, Helena, Montana, 5%20, no later than December 1, 
1991. To guarantee consideration, mailed comments must be 
postmarked no later than December 1, 1991. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in ~riting at a public hearing, he or she must make 
written request for a hearinq and submit this request along 
~ith any written co~ts to Bonnie Lovelace, Montana 
Department of State Lands, capitol. Station, Helena, Montana, 
59620 no later tha-n December 1, 1991. 

6. If tbe agency receives t:equesta for a public hearinq. 
on the proposed amendment from either lOl or 25, whichever is 
less, at the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; frollt a qovernaental subdivision or agency; or 
from an. association havin~ not less than 25 members who will 
ba directly a-ffected, a hearing will be, held at a later date. 
Notice of the haal"in~ w.ill bac pubiished in the MOntana 
Administrative Register. Ten percent of those persons 
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directly affected have been determined to be 
on fe~er than ten active coal •ines. 

7. The authority t>f the agency to make. 
a•endaent is based on section 82-4-205, MCA, 
implements section 82-4-221, MCA. 

one person based 

the proposed 
and the rule 

'Dennis D. ?casay, COllllliifoner 

Reviewed by: 

J n F. North 
dnief Leqal Counsel 

ce1tified to tha secretary of state october 21, 1991.. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adoption ) 
of New Rules I through XIV ) 
implementing a recreational ) 
access program for state lands) 
and amendment of ARM ) 
26.3.156 pertaining to weeds, ) 
pests, and fire protection on ) 
state lands ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION OF 
RECREATIONAL ACCESS RULES AND 
A)tENDI'fENT OF AR1! 
26.3.156 RELATING TO 
WEEDS, PESTS, AND FIRE 
PROTECTION 

1. From December 2, 1991 through December 5, 1991, tbe 
Department of State Landa and Board of Land Coaaissioners will 
hold hearings to consider adoption of Rules I through XIV 
pertaining to implementation of a recreational access. pragram 
for state lands and amendment of ARM 26.3.156 pertain~ to 
weeds, pests, and fire protection on state lands. The 
hearings will be held at the followinq locations on the 
following dates and at the following times : 

- Glendive at the Best Western Holiday Lodge, 222 N. 
Kendrick Avenue on December 2, 1991 at 7:00 p.s. 

- Havre at the Northern Montana College in Ream 101, 
Hagener Science Center on December 2, 1991 at 7~00 p.nt .. 

- Great Falls at the CMR High School Aud.itoriUlll, 228 17th 
Ave. NW- on December 2, 1991 at 7:00 p.m. 

- Miles City at the Eagles Club, 24 North Bth an December 
3, 1991 at 7:00p.m. 

- Glasgow at the Elks. Lodge Meetinq Room, 302 2nd Ave. s. 
on Decembe£ 3, 1991 at 7:00 p.m. 

-~ at the Department of Social and Rehabilitation 
services Auditorium, 111 Sanders Ave. on December 3, 1991 at 
7:00 p.m. 

- Billings at the Lincoln School Auditorium, corner of 4th 
Ave. N. and 29th st. on December 4, 1991 at 7:00 p.m. 

-· Lewistown at the Fergus High School Cafeteria, 201 Casino 
creek Drive on December 4, 1991 at 7:00 p.m. 

-~ at the Montana Tech Library Auditorium, West. Park 
street, on December 4, 1991 at 7:00 p.m. 

- Bozeman at the" Courthouse community Room, 311 w. Main on 
DecelllbeJ:: 5, 1991 at 7:00 p.m-. 

- Missoula at the Levis and Clark School Gymnasium, 29Ql 
Park St. on December 5, 1991 at 7:00 p.m. 

- Kalispell at Cavanaugh's Motor Inn, Ballroom a, 20 North 
Main on December 5, 1991 at 7:00 p.m. 

2. The proposed new rules do not replace or modify any 
&aCtion found in the Ad.aini.t.rative Rul- of Montana except 
for ARM 26.3.156, wbicb is expre .. ly aodifi~ 

3. The proposed new rules read as folloWG: 
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RULE I. OVERVIEW OF RECREATIONAL USE RULE~ (1) Rules 
IV through XIV regulate the recreational use of state lands 
administered by the department of state lands. These lands 
are commonly referred to as •trust lands" and appear in light 
blue on most land status maps. 

(2) Recreational use is divided into two categories as 
follows: 

(a) General recreational use - This use is generally 
defined as hunting and related activities and fishing and is 
more specifically defined in Rule III (10). It requires 
purchase of a recreational use license. Detailed procedures 
and restrictions are contained in Rules IV through XIII. 

(b) Special recreational use - This use is defined in 
Rule III (19} and requires a special recreational use license. 
These kinds of uses include commercia~ or concentrated use as 
defined in 77-1-101(5), MCA. Detailed provisions are 
contained in Rule XIV. (AUTH: Sees. 77-1-209, 77-1-804, 77-
1-806, MCA; IMP, Sees. 77-1-801 through 77-1-810, MCA.) 

RULE II. AOMINISTBATION OF RECBEATTON ON STATE LANDS 
ADMINISTERED BY THE DEPARTMENT OF STATJ LANDS (1) Under 
Article X, Section 4 of the Montana Constitution, the board of 
land commissioners has the duty and authority to manage state 
trust lands under regulations provided in law. Under 77-1-
301, MCA, the department of state lands manaqes state lands 
under the direction of the board. Section 77-1-203(3), MCA, 
opens state lands administered by the board to general 
recreational use subject to legal access and to closures and 
restrictions. 

( 2) Lands owned by the state that are nat subject to 
[these rules) are: 

(a) lands owned by the department of fish, wildlife and 
parks, including: 

(i) those portions of game ranges and. game management 
areas that are owned by the department of fish, wildlife and 
parks; · 

( ii) state parks; 
(iii) fishing access sites; and 
(iv) lands leased by the department of fish, wildlife 

and parks to private individuals as cabinsites; 
(b} lands subject to lease, license, or ·easement from 

the department to the department of fish, wildlife and parks 
far the following purposes: ·· 

(i) state parks, and 
(ii) fishing access sites; 
(c) the surface, beds and banks of rivers, streams, and 

lakes that are navigable for recreational purposes; 
(d) highways and highway rightl!l-of-way; 
(e) lands administered by the dapart-nt of 'corrections 

and human services [formerly the department of institutions]; 
(f) campus grounds, experiment 'stati.Clll grounds, and 

other lands awned by th1Cunivers.ity syst-; 
(g) department of state lands administrative sites; 
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(h) lands in which the department of state lands doe~ 
not own the surface, including lands where the department owns 
the mineral estate only and private lands over which the 
department has acquired an easement; and 

(i) other lands owned by any other state agency. 
(3) The main office of the department of state lands is 

located in Helena. To administer its field functions, the 
department has divided the state into six geographic "areas," 
each administered by an "a·rea land ot'fice", the head of" which 
is the "area manager." Areas are further divided into units, 
each administered by a "unit office." A listing of those 
offices is: 

Central Area 

Central Land Office 
Helena Unit Office 
Bozeman Unit Office 
Conrad Unit Office 
Dillon Unit Office 

Eastern Land Off ice 

Northeastern Area 

Northeastern Land Offic·e 
Glasgow Unit Off.ice 
Lewistown Unit Office 

Northwestern Area 

Northwestern Land Office 
Kalispell Unit otfice 
Libby Unit Offiae 
Pla.ins Unit: Office 
stillwater Un·it Off.ica 
swan River Unit 'office 

Southern Are., 

Southern Land. Office 

soutpwe§tern Area 

sou.~tnH!stern Land orrice 
Misso~la Unit Otfige 
Haei~ton- unit OC:fice, 
clearvaeer 11nit otriee 
Anaconda Unit Offic!!l 

20-10/31/91 

Helena 
Helena 
Bozeman 
conrad 
Dillon 

Miles City 

Lewistown 
Glasgow 
Lewistown 

Kalispell 
Kalispell 
Libby 
Plains 
Olney 
swan Lake 

Billfngs 

MiHoula 
Misao11la 
Hllllilton 
G~eenough 
Anaconda 

MAR Notice No. 26-2,.66 



-1989-

(4) Whenever in [these rules], the submission of a 
document, such as a petition, is required to be filed at an 
area or unit office, the document must be submitted to the 
area or unit office listed above that aa.inisters the state 
land to which the document pertains. Persons may contact any 
department office to determine the appropriate office for any 
tract of land. 

(5) Whenever in (these rules], a formal or informa.l 
hearing is required to be held in an Marea," the term "area• 
refers to the department area in which the land to which the 
hearinq pertains is located. The hearinq may be held, at the 
department's discretion, at any location within that area. 
(AUTR: Sees. 77-1-209, 77-1-804, 77-1-806, MCA; !Mf, Sees. 
77-1-801 through 77-1-810, MCA.) 

RULE III. DEFINITIONS 
Wherever used in (these. rul.es], unl.ess a di.fferent 

meaninq c:l.early appears from the context: 
( 1) "Affidavit" means a sd.gned- statemeut, tha truth of 

which has been swam to or affirmed before a notary public, as 
evidenced by the signature and seal of the notary public. 

(Z) ,.Board" means the board of land commissiomws 
provided far in Article X, section 4 of the Montan:a 
Constitution. 

(3) "Closure" means prohibition of all qeneral 
recreational use. 

( 4) "Commissioner" means: the commiss.iJJner of state 
lands, provided for in 2-15-3202, MCA. The commissioner is 
the chief administrative officer of the depart=ent of state 
lands. 

(5) "Dedicated county road" means a C01lllty road. that has 
been created by means of donation of a Landowner and 
acceptance by a county under statutory or camman law 
dedication procedures. 

(6) ''tledicated public road" IIIBIUlS a road useable by the 
public under st.ate or federal law. The t~ i.ncludes 
dedicated county roads. 

(7) "Department" means the department of state lands 
provided for in Title 2, Chapter 15, part 32, MCA. 

(B) "Drop box" means a receptacle in which a person 
makinq general recreational use of state lands may leave 
notice r~red pursuant to Rule IX(~) and (4). 

(9) 8 Emergency• means, for the purposes of Rule VII and 
VIII, a situation that: 

(a) . creates an imminent threat to personal safety or of 
significant property damage or significant environmental har-; 

(b) would be substantially lessened or alleviated by 
closure to general recreational access of a state tract; and 

(c) requires closure more expeditiously than could be 
implemented,through the normal closure procedure. 

( 10) ''General recreational uae" means huntinq and 
fishing. Day horseback use in conjunction with hunting and 
fisbii'ICJ is included as general recreational use. HuMinq for 
non-g..a species, such as rodents and coyotes, is ge~ral 
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recreational us.e. Scouting for game. that can be leqally 
hunted only during a certain season is hunting if conducted no 
more than 30 days before the beqinninq of the season. 

(11) "Growing crop" means a crop, as defined below, 
between the time at planting and harvest, except that winter 
wheat is not considered to be a growing crop between November 
1 and February 28. "Crop" means such products of the soil as 
are planted and intended for harvest, including but not 
limited to cereals, vegetables, and grass, including alfalfa 
that is intended for harvest for hay or seed production. The 
term does not include grass used for pasturage or trees. 

(12) "Lessee" means a person who holds a lease or land 
use license, other than a general or special recreational use 
license issued pursuant to [these rules], ISSued by the 
department for use of the surface of the land. The term does 
not include mineral lessee unless it is preceded by the word 
''mineral .. 11 

(13) "Legally accessible state lands" means state lands 
that can be accessed by dedicated public road, right-of-way, 
or ease.ant; by public waters such as lakes, rivers and 
streams that are recreationally navigable under 23-2-302, MCA; 
by adjacent federal, state, county or municipal land it the 
land is open to public use; or by adjacent private land if 
permission to cross the land has been secured froa the 
lando~ner. Accessibility by aircraft does not render lands 
legally accessible under this definition. The granting of 
permission by a private landowner to cross privata property in 
a particular instance does not subject the state land that is 
accessed to general recreational use by members of the public 
other than those granted permission. 

(14) "Livestock" means cattle, sheep, swine, goats, 
horses, llamas, mules and donkeys and other animals used for 
the protection of these animals. . 

(15) "Motorized vehicle" means a vehicle pro~led by 
motor power, including, but not limited to, an autamDbile, 
truck, motorcycle, moped, all terrain vebicle and snow.abile. 

( 16) "Recreational u- account" m-ns the account 
establisbed by 77-1-&08, MCA, in which revenues genesated 
from general recreational use o£ state lands are deposited and 
from which expenses of the general recreational use program 
are paid. · 

( 1 7) "Recreational use. license• means the license issued 
p11rsuant to. Rule IV that authorizes a person ta erigage. in 
general recreational use as datinecl. in ( 10) above. 

(18) "Restriction" -•ns a liai.tation on tbe manner in 
which recreational use may be conducted~ 

(19) "Spe.cial recreational use" m-ns: 
(a) commercial recreational activities, such as 

ou.t£itting, in which is private person, corporation, group or 
ather enti.ty charges a fea or obtains otha~: cQnaid8ation; 

(b) nan-commercial recreational activitill& canductad by 
an organization, such. as a lodi;Je, business, churctr, URian, or 
club; 

(c) family reunions; and 
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(d) camping by one or more persons at other than 
designated campgrounds. 

(AUTH: Sees. 77-1-209, 77-1-804, 77-1-806, MCA; IM£, 
Sees. 77-1-801 through 77-1-806, MCA.) 

RULE IV. GENERAL RECR£ATIQNAL USE OF STATE LANPS: 
LICENSE REQUIREMENT (1) Subject to restrictions imposed 
pursuant to Rule V and closures imposed pursuant to Rules VI, 
VII, and VIII, state lands administered by the department, 
except those lands described in Rule II(2)(g) and (h), are 
open to general recreational use to a person under the age of 
12 years or a person 12 years old and older who obtains a 
recreational use license, signs that license, and has a valid 
signed license in his or her possession. Under 77-1-801, MCA, 
general recreational use without a license is a misdemeanor. 

(2) A general recreational use license is issued for a 
12-month period beginning on March 1 of each year and expiring 
on the last day of February of the next year. The license is 
personal and non-transferable. It -y be purchased at any 
outlet that sells conservation licenses issued by the 
department of fish, wildlife alld. par:ks. Any person may 
purchase a recreational use license for another person, but 
the license is not valid until signed by the person in whose 
name it is issued. 

(3) A person who uses state laad5 for general 
recreational use shall abide by the restrictions imposed 
pursuant to Rule V and may not u- far general recreational 
purposes state lands that have been closed pursuant to Rule 
VI, VII or VIII. Violation of this provision subjects the 
violator to civil penalties pursuant to Rule X. 

(4) No lessee or other person -.y intez:fere with a 
person who is making or attempting to make lawful general 
recreational use of state lands in accordance with this rule. 
Violation of this provision suhject& the violator to civil 
penalties pursuant to Rule X or loss of lease pursuant to 77-
6-2L0(1) (e), MCA. (AUTH: Sees. 77-1-20~, 77-1-804, MCA; IMP, 
77-1-801, 77-1-802, 77-1-804, 77-6-210, MCA.) 

RULE V. GEZfEHAL RECRBATIOHAL USE OF STATE LN!DS: 
RESTRICTIONS (1) Following restrictions apply to persons 
engaging in general recreational use of state lands: 

(a) Motorized vehicle usa on state lands by 
recreationists is restricted to federal roads, state roads, 
dedicated county roads and other county roada and those roads 
that are designated by the department as open for motor 
vehicle use. 

(b) A recreationist shall usa firearms in a careful and 
prudent manner. A recreationist may not discharge a firearm 
within one-quarter mile of an inhabited dwelling or of an 
outbuilding in close proximity· to an inhabited dwelling 
without permission of an inhabitant. Temporary absences of 
inhabitants do not render a dwelling uninhabited. 
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(c) Camping is restricted to campgrounds designated by 
the department for public camping. No person may camp in a 
campground for more than 14 consecutive days. 

(d) Open fires are prohibited except in designated 
campgrounds. 

(e) Recreationists may not interfere with legitimate 
activities of the lessees or their agents conducted pursuant 
to the lease or license. For example, the discharge of 
firearms that would interfere with the authorized use of the 
tract for livestock operations is prohibited. 

(f) For state lands included with1n a game manag~ent or 
block management area administered by the department of fish, 
wildlife and parks, recreational access and activities must be 
conducted in accordance with rules, regulations, and 
procedures specific ta that management area. 

(g) Littering on state lands is prohibited. 
(2) The department may impose additional site specific 

restrictions on general recreational use to protect public 
safety, property or the envirOIIlllent. (AUTH: Sees. 77-1-2.09, 
77-1-804, MCA; JHE, Sees. 77-1-804, MCA.) 

RULE VI. GENERAL RECR£ATIONAL USE Of STATE LANDS; 
CATEGORICAL CLOSURES (1) Except as provided in (2), the 
following state lands are closed to general recreational use 
by the public: 

(a) all lands leased or licensed for cabinsites or 
homesites; 

(b) all lands on which g.rowing crops as defined in Rule 
III(11) are located; 

(c) military leases while military activities are taking 
place; 

(d) active commercial leases; and 
(e) lands on which the department has declared the 

threat of wildfire to be extreme. 
(2) (a) Any person, corporation, organization or agency 

of local, state, or federal ggvernment may petition to exclude 
a specific tract from a cateqcrical closure imposed pursuant 
to (1) above. 

(b) The petition must be submitted in writing to the 
area or urrit office, nrust be signed by the petitioner, and 
must contain the following information: 

(i) name, mailing address, and telephone number of 
petitioner; 

(ii) description of lands to which petition applies by 
legal description, lease or licensa number, or description of 
the location; 

(iii) reason that the categorical closure should be 
terminated for that tract and suppurting documentation; and 

(iv) duration of period. for wbich termination is sought. 
(c) The department may summarily dismiss a petition with 

a brief statement of the reasons for dismissal whenever: 
(i) the petition is unsupported by specific substantial 

factual allegations, data, or documentation; or 

"ll-I0/31/91 MAR Notice No. 26-2-66 



-1993-

(ii} a petition requesting substantially the same 
exclusion has been denied within the preceding 365 days. 

(d) To be considered during a particular calendar year, 
the petition must be submitted by January 31 of that year. 
Upon receipt of a valid petition, the department shall notify 
the lessee that a petition has been filed and he or she may 
submit an objection or have an informal hearing, or both, on 
the petition at the area or unit office on or before March 1. 
The petitioner may also request an informal hearing. 

(e) If an informal hearing is requested, the department 
shall notify the petitioner of the informal hearing and the 
petitioner may attend and participate. The informal hearing 
must be conducted by the ar- manaqer or his designee. 

(f) The area manager or designee may conduct further 
investigation and shall, on or before April 1, make a written 
decision whether to grant the petition. The written decision 
must contain the reason for granting or denying the petition. 
copies of the decision must be mailed to the petitioner and 
the lessee. 

(g) The lessee or petitioner may appeal the decision to 
the ccmmissioner or his desiquee by filing a written notice of 
appeal with the area office within 15 days of receipt of the 
decision. The area office shall immediately forward the 
appeal to the department's main office in Helena. The appeal 
shall, in the discretion of the commissioner, proceed by 
written argument, oral argument, or both at the main office 
of the department in Helena or other location designated by 
the commissioner. The opposing party is entitled to notice of 
the appeal and the opportunity to respond, including the right 
to appear at any appel~ate bearimJ. Neither party may submit 
evidence or information that was not submitted at the informal 
hearing. The cCDIIIIIissioner or hi& deaiqnee shall issue a 
written decision affirming, reversing or modifying the 
decision on or before June 15. 

( J) Except for closure for fire danger pursuant to ( 1) 
(e), the lessee shall post categorically closed lands at all 
custamary a=esa points with signs purchased from the 
department at cost. (AUTH: Sees. 77-1-209, 77-1-804, MCA; 
~. Sec. 77-1-804, MCA.} 

RUL& Yll. GENERAL RECBEAIIQNAL USE OF STATE LAHDS: 
PROCEDVU FOR SUE SPECIFlC CLQSQRES PRIOR TO SEPtEMBER 2. 
llll (1) The department may close. specific tracts of state 
land pursuant ta this rule prior to September 2, 1992, for 
any of the following reasons: 

(a) damage. attributable to recreational use diminishes 
the inca- generating potential of the state lands; 

(b) damage to surface ilaprovements of the lessee; 
(c) the presence of threatened, endangered, or sensitive 

species or plant communities; 
(d) the presence of unique or special natural or 

cultural features; 
(e) wildlife protection; 
(f) noxiowr: weed conb:'al; 
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(g) the presence of buildings, structures, or 
facilities; 

(h) protection of public safety; 
(i) prevention of significant environmental i111pact; or 
(j) substantial disruption of livestock manage111ent on 

the tract, such as calving, lambing, or shipping activ~ties. 
(2) Closures made pursuant to this rule may be of a 

seasonal, temporary or permanent nature. 
(3) (a) Any person, corporation, organization or agency 

of local, state, or federal government may petition to close a 
specific tract of land for any reason listed in (1). 

(b) The petition must be submitted to the area or unit 
office in which the state land is located and must be in 
writing. To be considered during a calendar year, the 
petition must be submitted by May 1, 1992, be signed by the 
petitioner, and must contain the following information: 

(i) name, mailing address, and telephone number of 
petitioner; 

( ii) description o.f lands to which petition applies by 
legal description, lease or license number, or other 
description of the location; 

(iii) reason that the land should be closed and 
supporting documentation; and 

(iv) period for which closure is sought. 
(c) The department may summarily dismiss a petition with 

a brief statement of the reasons for the diSlllissal if: 
(i) the petition is not based on a grounds for closure 

listed in (1); 
(ii) the petition is not supported by specific factual 

allegations, data, or documentation; or 
(iii) a petition requesti~ essentially the same closure 

has been rejected in the past 365 days. 
(d) The department may· also initiate a closure 

proceeding by preparing on or b&fora May 1, 19~2, a written 
statement containing the information described in 
(b) (ii) (iii), and (iv). The department shall follow the 
procedures contained in (4) through (9) below. 

(4) The department shall by May 15, 19~2, post public 
notice of the petition at the county courthouse and the area 
and unit offices and by making a list of all petitions filed 
statewide available at the department's main office in Helena. 

(5) Any person may object to the closure. Written 
objections must be sua.itted to the office in the area or unit 
in wbicb the land is located by June 15-, 1992. The objection 
must oontain the reasons why the petition should not be 
granted aDd supporting documentation. The objection may not 
be consid~ed if it does not. In .Wdition, the department 
sha,J..l hold, in the area in whic::tr the state land is located, a 
public hearing on each pet·ition. for which an objection has 
been filed. At. the hearing, the petitioner and any object~ 
may sub•it testimony, orally or in writing. The pu~lic notice 
required in (4) must provide notice of the right to object in 
writing aod the public hearing. · 
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(6) The department may conduct further investigation. 
On or before September 1, 1992, the commissioner shall grant, 
grant with modifications, or deny the petition and shall 
prepare a written document stating his reasons for the 
decision. He shall immediately send a copy of the decision to 
the petitioner and any person who filed an objection. 

(7) If the petition is granted, the lessee shall post 
the closed lands at all customary access points with signs 
purchased from the department at cost. For temporary 
closures, the lessee shall remove closure signs at the end of 
the closure period. 

(8) In an emergency, as defined in Rule tit(9), any 
person or entity that is qualified to file a petition pursuant 
to (3) (a) may request an emergency closure by filing a written 
request with the area office or by making a telephone call and 
filing a written request within 24 hours. When possible, the 
area manager or his designee shall notify and consult with the 
lessee. The area manager or his designee shall grant or deny 
the petition as soon as possible, but in no case in mare than 
five days. If the petition is granted, the closure must be 
for a specific period of time and may be extended for a period 
not exceeding the initial term. The area manaqer or his 
designee shall terminate the closure as soon as the emergency 
ceases. Upon request of any person, the commissioner or his 
desiqnee shall review any e.argency closure in effect for more 
than 5 days and shall approve, modify, or terminate the 
closure in writing. 

(9) The department may also, on its own initiative, 
after consulting or attempting to consult with the lessee, 
close a tract of state land in an emergency. (AUTH: sees. 
77-1-209, 77-1-804, MCA; ~' Sec. 77-1-804, MCA.) 

RULE. VIII. GEHJi:RAL RECREATIONAL USE OF STATE LANDS; 
PROCEDURE FQR SITE SPECIFIC CLQSUBES AfTER SEPTEMBER l, 1992 

(1) The department may close specific tracts of state 
land pursuant to this rule after September 1, 1992 for any of 
the following reasons; 

(a) 'damage attributable to recreational use diminishes 
the income generating potentia~ of the state lands; 

(b) damage to surface improvements of the lessee; 
(c) the presence of threatened, endangered, or sensitive 

species or plant communities; 
(d) the presence of unique or special natural or 

cultural features; 
(e) wildlife protection; 
(f) noxious weed control; 
(g) the presence of buildings, structures, or 

facilities; 
(h) protection of public safety; 
(i) prevention of significant environmental impact; or 
(j) substantial disruption of livestock management on 

the tract, such as calvinq, lambing, or shipping a~tivities. 
(2) Closures made pursuant to (1) may be of a seasona~, 

temporary or pe~anent nature. 
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(3)(a) Any person, corporation, organization or agency 
of local, state, or federal government may petition to close a 
specific tract of land for any reason listed in (1). 

(b) The petition must be submitted to the area or unit 
office in which the state land is located and must be in 
writing. To be considered during a calendar year, the 
petition must be submitted by January 31 of that year, be 
signed by the petitioner, and must contain the fallowing 
information: 

( i) name, mai 1 ing address, and te.lephane number of 
petitioner; 

(ii) description of lands to which petition applies by 
legal description, lease or license llWIIber, or ather 
description of the location; 

(iii) reason that the land should be closed and 
supportinq documentation; and 

(iv) period far which closure is sought. 
(c) The department m_, -rily dismiss a. patition with 

a brief statement of the reasons far tb:e diSJDis-1 if:-
(i) the petition is nat based an a qrounas- far closure 

listed in (1); 
(ii) the petition is not supported by specific factual 

allegations, data, or documentation; or 
(iii) a petition requesting essentially the same 

closure has been rejected in the past 365 days. 
(d) The department may also initiate a closure 

proc-ding by preparing on or before January 11, a written 
statement containing the information described in 
(b) (ii)(iii), and (iv). The department shAll fallow the 
procedures contained in (4) through (9) blll'lOIII. 

( 4) The department shall by Marcb 1 p.oat publ-ic: notice 
of the petition at the county caurthause amt the a.rea. and unit 
offiC1!s and by makinq a list-of al.l patitions flled state»ide 
available at the department's main o-t'f:ice in llehna. 

(5) Th:e public notice must. qive ttm pub:li.c an 
opportunity to abject to tba cloaura and. objector and the 
petitio~ an opportunity to request, orr or bttt.ara· April 1, a 
public haarino; an the cla!Wra. Th& atrjec:t:ion must be 
submitted to the off ice in the. u:ea. or unit in wbich the land 
is located.. The objection must conblin the rHeema wb¥ the­
petition should not be granted and s¥ppartin; documantation. 
The objection may nat be consi~d if it does not. tf a 
hearing is: requested, the cb!part.ent sbal.l bald_ the hearinq in 
the area of the proposed. closure. 

(6) Notice of hearinq m11st be q.i.ven hy puirli.catian in a 
newspaper of general circulation in the area at the proposed 
closure on or before May 1. The notice IIIUSt cant:ain the ~e 
of the petitioner, location of tba- land~ rea~ for proposed 
closure and reasons that the hearing has been req11-ted. 

(7) The hearinq muat. t. held ill tbe ar- at the prop!Dled 
cloaure and be an open public hearinq at ldrich any inter..ud 
party may qive ca-ents and sublri.t inforlUtion. The hearing 
must be held before June 1. 
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(B) The department may conduct further inveatigation and 
shall prepare a written decision to grant, grant with 
modifications, or deny the petition, atating its reasons for 
the decision. on or before July 1, it shall send a copy of 
the decision to the petitioner and any person who filed 
objections pursuant to (5) above. 

(9) The objector or petitioner may appeal the decision 
to the commissioner or his designee by filing a written appeal 
with the area office within 15 days of receipt of the 
decision. The department shall give the opposing party notice 
of the appeal and the opportunity to respond, including the 
right to appeal at any appellate hearing. The appeal shall, 
in the discretion of the commissioner, proceed by written 
argument, oral argument, or both, at the main office of the 
department in Helena or other location designated by the 
commissioner. No party may submit evidence or information 
that was not submitted at the hearing. The commissioner or 
his designee shall issue a written decision affirming, 
reversing, or modifying the decision on or before September 1. 

(10) If the petition is granted, the lessee shall post 
the closed lands at all customary access points with signs 
purchased from the department at cost. For temporary 
closures, the lessee shall remove closure signs at the end of 
the closure period. 

(11) In an emergency, as defined in Rule Ill(9), any 
person or entity that is qualified to file a petition pursuant 
to (3) (a) may request an emergency closure by tiling a written 
request with the area office or by making a telephone call and 
filing a written request within 24 hours. When possible, the 
area manager or his designee shall notify and consult with the 
lessee. The area manager or his designee shall grant or deny 
tne petition as soon as possible, but in no case in more than 
five days. If the petition is granted, the closure must be 
for a specific period of time and may be extended tor a period 
not exceeding the initial term. The area manager or his 
designee shall terminate the closure as soon as the emergency 
ceases. Upon request of any person, the commissioner or his 
designee shall review any emergency closure in effect for more 
than 5 days and shall approve, modify, or terminate the 
closure in writing. 

(12) The department may also, on its own initiative, 
after consulting or attempting to consult with the lessee, 
close a tract of state land in an emergency. 

(13) The department shall periodically review each 
closure made pursuant to Rule VII or this rule to determine 
whether the closure is still necessary. This review must 
occur at least at lease expiration or renewal for leased 
tracts and at least every ten years for unleased tracts. 
After public notice and an opportunity for public comment and 
hearing, the department may terminate a closure it determines 
to no longer be necessary. (AUTH: Sees. 77-1-209, 77-1-804, 
MCA; IHf, 77-1-804, HCA.) 
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RULE !X. GENERAL RECREATIONAL USE OF SIATE LANDS: 
NOTICE TO LESSEES (1) If a lessee wishes to be notified 
prior to anyone entering upon the leasehold for general 
recreational purposes, the lessee shall post, at all customary 
access points, signs purchased from the department at cost or 
constructed, in accordance with design and content 
specifications developed by the department. The lessee must 
include on the sign the following information: 

(a) name of the lessee or lessee's agent who must be 
notified; 

(b) telephone number of lessee or lessee's agent; 
(c) directions to the location at which lessee or the 

lessee's agent may be contacted; and 
(d) location of closest drop box. 

If the lessee does not wish to be notified in person or by 
telephone, the sign must so indicate and need not contain the 
information required in (b) and (c). The information must be 
legible and legibility must be maintained. 

(2) A lessee who posts land pursuant to (1) shall 
provide a clearly identified drop box for each single tract at 
a customary access point to the tract, except that a lessee of 
2 or more contiguous tracts may provide one drop box for those 
tracts to which the access point provides convenient access. 
In cases in which a customary access point cannot be easily 
identified or question of the convenience of an access point 
is raised by the public, the area manager shall make a 
determination and the lessee shall install drop boxes in 
accordance with that determination. 

(3) If the lessee or agent wishes to be notified in 
person or by telephone, the lessee or his or her agent shall 
be available to receive notice from recreational users by 
telephone or in person from the hours of 6:00 A.M. until 10:00 
P.M. A person wishing to make general recreational use of 
state lands shall attempt to contact the lessee or lessee's 
agent in person or by telephone during those hours if the 
recreationist•s access point to the state land is five miles 
or less by the shortest road from the nearest public telephone 
or the location at which the lessee or lessee's agent is 
available. The recreationist may determine which method of 
contact to employ. If the recreationist contacts the .lessee 
or agent in person or by telephone,. the recreationist shall, 
upon request, provide his or her name, the name of all 
recreationists in his or her party and the dates of the use. 
If the recreationist attempts to contact the lessee by 
telephone or in person but the lessee or agent is not 
available, or if the shortest road distance from the 
recreationist•s access point to the nearest public telephone 
or the location at which the lessee or lessee's agent is 
available is greater than five miles, the recreationist shall 
l~ave a .notice in the drop box provided pursuant to (2). 

(4) If the lessee wishes to be notified by drop box 
only, the recreationist shall leave notice in the drop box 
provided pursuant to (2). The notice must provide the 
recreationist•s name, and the naaes of each person in his or 

20-10/31/91 MAR Notic~· No. 26-2-66 



-1999-

her party, and the dates of use. The recreationist is 
responsible for providing paper and pencil or pen to prepare 
the notice. 

(5) The department shall, after notice and opportunity 
for informal hearing at the main office of the department in 
Helena, revoke the general recreational use license of any 
person who violates (3) or (4) above. In addition, the 
department may prohibit the person from obtaining a 
recreational use license for a period not exceeding 2 years 
from the effective date of the revoked license. (AUTH: 77-
1-209, 77-1-806, MCA; !Mf, 77-1-806, MCA.) 

RULE X. GENERAL RECREATIONAL USE OF STATE LANDS: CIVIL 
PENALTIES (1) Pursuant to 77-1-804(8), MCA, the depart•ent 
may assess against a recreationist, lessee or other person a 
civil penalty of up to $1,000 for each day of violation of 
Rules IV(3) or (4), VI, VII, or VIII. The department may 
waive the civil penalty for minor or technical violations. 

(2) In determining the amount of civil penalty, the 
department shall consider the following factors: 

(a) number of previous violations; 
(b) severity of the infraction; and 
(c) whether the violation was intentional or 

unintentional. 
(J) A person against whom the department proposes to 

assess a civil penalty is entitled to a contested case hearing 
in accordance with Montana Administrative Procedure Act, 
Title 2, Chapter 4, part 6, HCA, on the questions of whether a 
violation was committed and the amount of the penalty. The 
hearing must be conducted by a hearing officer appointed by 
the commissioner. The department shall notify the individual 
of the violation, setting forth in the notice the specific 
facts which the department alleges to constitute the 
violation. The notice shall be served by certified mail or in 
person by a department employee, sheriff or deputy, fish and 
game warden, or registered process server. The notice must 
give the person at least 15 days to respond to the violation 
notice. Upon receipt of the response or expiration of the 
period allotted for response, the department shall either 
withdraw the notice of violation or provide its rationale for 
pursuing the violation and a proposed penalty. service of the 
response and proposed penalty must be made in the same manner 
as the notice of violation. The person is entitled to a 
hearing on the existence ot the violation, the amount of 
proposed penalty, or both, if he or she requests a hearing 
within 30 days of receipt of the department's responae and 
proposed penalty. The request for hearing must set forth a 
statement of the reasons that the person is contesting 
assessment of the penalty. 

(4) Upon conclusion of the hearing, the depart.-nt 
shall, within 60 days, issue ita findings of fact and 
conclusions of law and order dismissing the violation or 
assessing a penalty. If a civil penalty is aesessed, the 
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person shall pay the penalty within JO days of receipt of the 
order or such additional time as is qranted by the department. 

(5) The assessment of the civil penalty is appealable to 
district court pursuant to Title 2, Chapter 4, part 7, MCA. 
(AUTH: 77-1-209, 77-1-804, MCA; ~' 77-1-804, MCA.) 

RULE XI, GENERAL RECRIATIOHAL USE OF STATE LANPS: 
DAMAGE REIMBURSEMENT (1) As provided in 77-1-809, MeA, a 
lessee may apply to the department for reimbursement of costs 
resultinq from repair to or replacement of the lessee's 
improvements, growing crops, or livestock damaged by 
recreationists. 

(2) The application must be sub•itted to the area or 
unit office within 30 days of the time that the lessee 
discovers the damaqe, must be in affidavit form, and must 
contain: 

(a) the date of discovery of the damaqe; 
(b) the nature of the damaqe; 
(c) reasonable proof that the loss was caused by a 

recreationist; 
(d) documentation of repair or replacement costs, and 
(e) whether the claimant has submitted a claim to his 

private insurance carrier and, if so, the status of the claim. 
(J) No reimbursement .ay be paid to the extent the 

lessee's costs have been reimbursed by the lessee's insurance 
carrier. 

(4) Upon review ot the application and, if necessary, 
additional investiqation, the department shall qrant the 
claim in whole or in part or deny the claim. The department 
shall issue its decision within 60 days of receipt of the 
application. 

(5) Whenever the lessee has submitted an insurance 
claim, the department shall delay payment of the claim.until 
the action on the claim is completed. 

(6) The department shall, on or before July 1 of each 
fiscal year, desiqnate a portion of the recreational use 
account for damaqe reimbursement. Claims that are qranted may 
be paid only to the extent that funds ~e available for da.-qe 
reimbursement in the recreational use account and must be paid 
in the order they have been filed with the department. (AUTH: 
77-1-209, 77-1-804, MCA; IHf, 77-1-809, MCA.) 

RQLE XII. GENEBAL RECBEATIOQL USE OF STATE LAND§: WEED 
CONTRQL (1) The lessee is reapansible for weed control on 
leased state land. However, weed control cost share funds 
desiqnated pursuant to (2) are available to lessees from the 
recreational use account for control of noxious weed · 
infestations caused by qeneral recreational use. "Noxious 
weeds" are these weeds designated as noxious weeds by the 
Montana departm-"t of aqriculture. · 

(2) ,Theed.partment shall,. 6n or ·before JUly\ ot each 
fiacal year, designate a portion, of the general recreational 
use account for weed control. 
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(J) A lessee may apply in writing for weed control 
funds, equipment, or supplies to treat a weed infestation 
caused by general recreational use. The application must: 

(a) describe the location and size of the infestation 
and type of weed; 

(b) demonstrate that the infestation was caused by 
general recreational use of the tract; 

(c) contain a weed management plan, including the cost 
of carrying out the plan. 

(4) The area land office shall process applications in 
the order received and shall approve an application if it 
finds that the application reasonably proves that the 
infestation was caused by general recreational use of state 
lands, that the plan provides an effective method of control, 
and that the plan is cost effective. In its approval, the 
area office shall designate the amount of funding approved. 
That amount may be less than the amount applied for. Before 
providing funding, supplies or materials, the department shall 
enter into a written agreement with the lessee specifying how 
the funding, supplies or materials must be used. 

(5) Projects remain eligible for funding for the fiscal 
year in which the approval was granted·and for two additional 
fiscal years. At the end of this period, the department may 
terminate the approval if it determines that the project no 
longer meets the criteria in (4). (AUTH: Sees. 77-1-209, 77-
1-810, MeA; IMP, 77-1-810, MCA.) 

RULE XIII. GENERAL RECREATIONAL USE OF STATE LAHDS: 
OTHER PROVISIONS (1) Nothing in (these rules) authorizes a 
recreationist to enter private land to reach state lands or to 
enter private land from state lands. A recreationist may not 
enter private land from adjacent state lands, regardless of 
the absence of fencing or failure of the owner to provide 
notice, without permission of the landowner or his agent. 

(2) Under section 77-1-806(2), entry onto private land 
from state land by a recreationist without permission of the 
landowner is a misdemeanor, whether or not the recreationist 
knows he or she is on private land. 

(3) Recreationists are responsible for determining 
whether state lands are legally accessible. 

(4) Before designating roads on state lands as open for 
public access pursuant to Rule V(l)(a), the department shall 
mail notice of the proposed designation to the lessee. 

(5) Any person may petition the board to include within 
the definition of general recreational use any type of 
recreation other than hunting and fishing. The petition must 
be in ~iting, be signed, and include a statement of the 
reasons why the use.petitioned for should be included subject 
to the general recreational use license. It must be filed 
with the com.issioner, who shall bring the petition before the 
board. (AUTH: 77-1-209, 77-1-S04; IMf, 77-1-S04, 77-1-806, 
KCA.) 
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RULE XIV, SPECIAL RECREATIONAL USE OF STATE LANDS 
(1) No special recreational use of state lands may occur 

without first obtaining a special recreational use license 
from the department. This requirement applies whether or not 
any or all of the persons involved in the special recreational 
use have obtained general recreational use license pursuant to 
Rule IV. 

(2) To obtain a special recreational use license, a 
person must be at least 18 years of age and apply to the area 
or unit office on a form prescribed by the department. The 
applicant shall provide a description of or a map showing the 
area intended tor use. 

(3) To obtain a special recreational use license, a 
person must pay to the department the amount that the 
department determines to be the full market value of that use. 
A license granted pursuant to this rule may be subject to 
competitive bidding. 

(4) A license granted pursuant to this rule may be 
exclusive, except the department shall reserve the right to 
grant other licenses for different uses on the same land. 
Issuance of an exclusive license does not prohibit general 
recreational use of state lands that have not been closed 
pursuant to Rules VI, VII, or VIII. 

(5) A license issued pursuant to this rule shall include 
provisions regulating motor vehicle use and may include other 
restrictions on the activity. 

(6) The holder of a special recreational use license 
shall comply with all provisions of that license. 

(7) Pursuant to 77-1-804(8), MCA, the department may 
assess a civil penalty of up to $1,000 for each day of 
violation of this rule. The department may waive the civil 
penalty for minor or technical violations. The penalty 
assessment standards and procedures contained in Rule X are 
applicable to civil penalty proceedings under this rule. 
(AUTH: 77-1-209, 77-1-804, MCA; IMf, 77-1-804, MCA.) 

ARM 26,3.156, as proposed to be amended, would read as 
follows: 

26,3,156 WEEDS. PESTS AND FIRE PROTECTION (1) A lessee 
or licensee of state land shall keep the land free of noxious 
weeds and pests and assume responsibility for fire prevention 
and suppression necessary to protect the forage, trees and 
improvements. The lessee or licensee· shall perform these 
duties at his own cost and in the same manner as if he or she 
owned the land. Tbe lessee or licensee is not responsible for 
the suppression of or damages resulting from a fire caused by 
a general recreational user. except that be or she shall maxe 
reasonable e(fqrts to suppress the fire or report it to the 
proper firef'ighting authority or both. as circumstances 
dictate. · 
(1\UT!l: 77-1-209, MCA; IMP, 77-1-805, MCA) 

4. The Board is requestinq comments on two provisions 
that the Department considered but did not place in the 
proposed rules: 
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(J) A lessee may apply in writing for weed control 
funds, equipment, or supplies to treat a weed infestation 
caused by gener_al recreational use. The application must: 

(a) describe the location and si~e of the infestation 
and type of weed; 

(b) demonstrate that the infestation was caused by 
general recreational use of the tract; 

(c) contain a weed management plan, including the cost 
of carrying out the plan. 

(4) The area land office shall process applications in 
the order received and shall approve an application if it 
finds that the application reasonably proves that the 
infestation was caused by general recreational use of state 
lands, that the plan provides an effective method of control, 
and that the plan is cost effective. In its approval, the 
area office shall designate the amount of funding approved. 
That amount may be less than the amount applied for. Before 
providing funding, supplies or materials, the department shall 
enter into a written agreement with the lessee specifying how 
the funding, supplies or materials must be used. 

(5) Projects remain eligible for funding for the fiscal 
year in which the approval was granted'and for two additional 
fiscal years. At the end of this period, the department may 
terminate the approval if it determines that the project no 
longer meets the criteria in (4). (AUTH: Sees. 77-1-209, 77-
1-810, MCA; L~P. 77-1-810, MCA.) 

RULE XIII. GENERAL RECREATIONAL USE OF STATE LANDS: 
OTHER PROVISIONS (1) Nothing in (these rules] authorizes a 
recreationist to enter private land to reach state lands or to 
enter private land from state lands. A recreationist may not 
enter private land from adjacent state lands, regardless of 
the absence of fencing or failure of the owner to provide 
notice, without permission of the landowner or his agent. 

(2) Under section 77-1-806(2), entry onto private land 
from state land by a recreationist without permission of the 
landowner is a misdemeanor, whether or not the recreationist 
knows he or she is on private land. 

(3) Recreationists are responsible for determining 
whether state lands are leqally accessible. 

(4) Before designating roads on state lands as open for 
public access pursuant to Rule V(1) (a), the department shall 
mail notice of the p_roposed designation to the lessee • 

. (5) Any person may petition the board to include within 
the definition of general recreational use any type of 
recreation other than hunting and fishing. The petition must 
be in writing, be signed, and include a statement of the 
reasons why the use petitioned for should be included subject 
to the general recreational use license. It must be filed 
with the commissioner, who shall bring the petition before the 
board. (AUTH: 77-1-209, 77-1-804; IHf, 77-1-804, 77-1-806, 
MCA.) 
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RULE XIV. SPECIAL RECREATIONAL USE OF STATE LAHDS 
(1) No special recreational use of state lands may occur 

without first obtaining a special recreational use license 
from the department. This requirement applies whether or not 
any or all of the persons involved in the special recreational 
use have obtained general recreational use license pursuant to 
Rule IV. 

(2) To obtain a special recreational use license, a 
person must be at least 18 years of age and apply to the area 
or unit office on a form prescribed by the department. The 
applicant shall provide a description of or a map showing the 
area intended for use. 

(3) To obtain a special recreational use license, a 
person must pay to the department the amount that the 
department determines to be the full market value of that use. 
A license granted pursuant to this rule may be subject to 
competitive bidding. 

(4) A license granted pursuant to this rule may be 
exclusive, except the department shall reserve the right to 
grant other licenses for different uses on the same land. 
Issuance of an exclusive license does not prohibit general 
recreational use of state lands that have not been closed 
pursuant to Rules VI, VII, or VIII. 

(5) A license issued pursuant to this rule shall include 
provisions regulating motor vehicle use and may include other 
restrictions on the activity. 

(6) The holder of a special recreational use license 
shall comply with all provisions of that license. 

(7) Pursuant to 77-1-804(8), MCA, the department may 
assess a civil penalty of up to $1,000 for each day of 
violation of this rule. The department may waive the civil 
penalty for minor or technical violations. The penalty 
assessment standards and procedures contained in Rule X are 
applicable to civil penalty proceedings under this rule. 
(AUTH: 77-1-209, 77-1-804, MCA; ~. 77-1-804, MCA.) 

ARM 26.3.156, as proposed to be amended, would read as 
follows: 

26.3.156 WEEPS. PESTS AND FIRE PRQTEC1ION (1} A lessee 
or licensee of state land shall keep the land free of noxious 
weeds and pests and assume responsibility for fire prev.ention 
and suppression necessary to protect the forage, trees and 
improvements. The lessee or licensee shall perform these 
duties at his own cost and in the same manner as if he or she 
owned the land. The lessee or licensee is not resPonsible for 
the suppression of or damages resulting from a fire caused by 
a general recreational user. axeept thpt be or she shall mike 
reasonable efforts to suepress the fire or report it to the 
proper firefiqhting authority or both. as circumstances 
dietate. 
(1\UTll: 77-1-209, MCA; IMP, 77-1-905, l4CA) 

4. The Board is requestinq comments on two provisions 
that the Department considered but did not place in the 
proposed rules: 
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(a) The first would be a change to Rule V(l) (a). As 
currently written, the rule would allow general recreationists 
to use department roads "designated by the department as open 
for motor vehicle use." The Board requests comments on an 
amendment to this rule that would provide tha.t, "west of the 
Continental Divide, Department roads are open to 
recreationists unless posted as closed." The purpose of this 
change, if made, would be to make the Department consistent in 
policy with other major landowners, such as the u.s. Forest 
Service, west of the Divide. 

(b) The second change would be in Rule VIII and perhaps 
Rule VII, both of which deal with site-specific closures. The 
Board is considering inserting a provision that "the 
department may close a leased state tract if the lessee agrees 
in writing to open to general recreational use private land of 
equal or greater recreational value." The Board requests 
comments as to whether this language should be included and, 
if it were included, what restrictions and procedures should 
apply. Language that would implement the concept is: "The 
department may close a leased tract of state land if the 
lessee agrees in writing to open for general recreational use 
private land of similar recreational value." 

5. Chapter 609, Laws of 1991, Legislature opened state 
lands administered by the Department of State Lands to general 
recreational access for hunting and fishing and directed the 
Board of Land Commissioners to adopt rules to authorize and 
govern recreational use and closure of state lands. These 
rules comply with this directive and are necessary to provide 
restrictions on recreational use, clarify recreational use 
rights, and provide procedures to implement and enforce this 
recreational use program. 

6. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearings. 
Written data, views, or arguments may also be submitted to 
Dennis D. Casey, Commissioner, Department of State Lands, 
Capitol station, Helena, Montana 59620 no later than December 
16, 1991. To guarantee consideration, written data, views, or 
arguments must be postmarked by December 16, 1991. 

7. The following Department of state Lands personnel 
have been designated to preside over and conduct the hearings: 

- Dennis D. Casey, Commissioner 
- Randy Mosley, Administrator, Field Operations Division 
~ M. Jeff Hagener, Administrator, Lands Division 
- Jeff Jahnke, Chief, Forest Management Bureau 
- John F. North, Chief Legal Counsel 

Assignments to specific hearing locations have not yet been 
made. 
Reviewed by; 

,·1,(_.-:.::r ) L:q:, 
J~F- North -~-~--·-

Chief Legal counsel 

. , , I 

Dennis D. ~?s;y 
Commissioner 

~ertified to the Secretary of State October 21, 1991. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STA~E OF MONTANA 

In the Matter of Proposed 
Adoption of Optional Rules 
Governing Rate Filings for 
Electric, Gas, Water and 
Sewer Rates. 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES GOVERNING RATE 
FILINGS FOR ELECTRIC, GAS, 
WATER AND SEWER RATES 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 2, 1991 the Department of Public Service 
Regulation proposes to adopt optional new rules governing rate 
filings for electric, gas, water and sewer rates. 

2. The rules proposed to be adopted provide as fol­
lows. 

RULE I. PURPOSE ( 1) The purpose of this sub-chapter 
is to establish an optional ratemaking process for regulated 
gas, electric, water and sewer utilities. This process is de­
signed to match the rates authorized by the commission for 
utility services to the costs actually incurred by the utili­
ties in providing such service~ and to increase the commis­
sion's scrutiny of the rates of return achieved by the utili­
ties. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

RULE II. SCOPE ( 1) In the event of any conflict be­
tween the rules --oithis sub-chapter and any other rule of the 
commission, the rules in this sub-chapter shall control, but 
only for those utilities making the election to proceed under 
this sub-chapter. Nothing in this sub-chapter applies to gas 
cost tracking adjustments filed pursuant to a commission au­
thorized tariff. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-
101, MCA ---

RULE III. EFFECTIVENESS MEASUREMENTS (1) To measure 
the effectiveness of this optional ratemaking process the com­
mission will evaluate a utility's rate of return actually 
earned without relying upon the ratemaking process set forth 
in these optional rules. AUTH: Sec .. 69-3-103, MCA; IMP, 
Sec. 69-2-101, MCA 

RULE IV. ELECTION (1 I A utility filing for a general 
rate increase may elect to make its filing under this sub-chap­
ter, provided such election is made within 24 months of the 
publication of the notice of adoption of the rules of this 
sub-chapter. Such election shall be binding and irrevocable 
for a period of 71 months after the date of such filing, sub­
ject to the provisions of (Rule VI . The utility's election to 
proceed under this sub-chapter shall be contained in its ini­
tial filing and shall provide, without qualification, that: 

(a) The utility elects. to process its filing under this 
sub-chapter, and that it consents to having the rates under 
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consideration determined in accordance with this sub-chapter 
for a period of 71 months from the date of the filing in which 
it made its election, subject to the provisions of (Rule V). 

(b) The utility w.ill file with the commission, at inter­
vals of 21 and 48 months after the date of the filing in which 
it made its election, a complete cost of service filing pre­
pared in accordance with the commission's rules, including the 
rules of this sub-chapter. 

(c) The utility wil.l file with the commission 72 months 
after the date of the filing in which it made its election, a 
complete cost of service filing prepared in accordance with 
the commission's rules, excluding the rules of this sub-chap­
ter. Nothing in this rule shall be construed as prohibiting 
the utility from simultaneously applying to the commission for 
authority to establish rates in the same manner as set forth 
in this sub-chapter, or any other manner. 

fd) The filing requirements specified in [Rule IV(b)] 
are intended only to establish a minimum frequency of fil­
ings. Nothing in these rules shall be deemed to prohibit a 
utility, or any other party, from making application to the 
cn~nission for adrtitional rate changes. Except in the case of 
a filing pursuant to [Rule IV(c)], additional filings will be 
prepa re<l in accord.lnce with the commission's rules, including 
the ru.l•'" of t-h•·; sub-ch.lptc'r. ·\OTII: Sc>c. n'l-3-103, MCJ\; 
_TJ:~, ~)f.'(·. f19-J-10l, t-1Cl\ 

PULE V. FI!'!l\L OPDERS -- APPEALS ( 1) Nothing in the 
rulc•s of this sub-chajotf'r shall be construed as limiting in 
Qny way the right of a utility, or ~ny other party, from chal­
lenging the reasonaLl<'ncss of a final order pursuant to the ap­
plicable provisions of Title 69 of the Montana Code Annotated, 
and the Montana 1\dmin istrativc Procedure Act. A UTI!: Sec. 
69-3-103, MCA; H1P, Sec. 69-2-101, ~tCA 

R\JLE VI. RATEMAKING PROCEDURE --GENERAL RATE CASES 
( l) A utility which elects to proceed under the rules of 

this sub-chapter shall be permitted by the commission to in­
clude in its rates a cost of service which includes the follow­
ing special components: 

(a) All test yeRr measures of cost shall be adjusted to 
reflect changes known with certainty and measurable with rea­
sonable accuracy prior to the commission's hearing .. on the util­
ity's application for increased rates, provided no such chang­
es shall be reflected in the rates finally authorized by the 
commission if thev occurred more than 13 months from the close 
of the test period used to determine the cost of service. 

(b) Any costs incurred during the test year that were 
not adJusted pursuant to [Rule VI(a)l, shall be adjusted pursu­
ant to the following formula: 

Costs x .45 x consumer Price Index 
(c) The rate base shall be computed on an end of test 

year basis. 
(d) For matching purposes, test year revenues 

restated to reflect end of year customer counts 
shall be 
and the 
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annualization of known changes in revenues occurring during 
the test year. In addition, revenues shall be restated to re­
flect changes known with certainty and measurable with reason­
able accuracy prior to the commission's hearing on the utili­
ty's application for increased rates, provided no such changes 
shall be reflected if they occurred more than 13 months from 
the close of the test period used to determine the cost of ser­
vice in the utility's filing. AUTH: Sec. 69-3-103, MCA; 
IMP, Sec. 69-2-101, MCA 

RULE VII. RATEMAKING PROCEDURES -- LIMITED ISSUE FIL­
INGS (1) A utill.ty whl.ch elects to proceed under this sub­
chapter shall be permitted by the commission to make limited 
issue filings that do not meet the requirements of ARM 
38.5.101, et seq. Such limited issue filings may only be made 
when the utility experiences an increase in costs which ex­
ceeds three percent (3%) of the utility's allowed overall re­
turn, in dollars, as determined by the last order in the last 
general rate case establishing rates for those services that 
are the subject of the filing or the cost of service filing re­
quired in [Rule IV(b)], whichever is most recent. AUTH: Sec. 
69-3-103, MCA; ~. Sec. 69-2-101, MCA 

RULE VIII. COST OF EQUITY (1) The commission will 
permit no adjustments to the electing utility's cost of equity 
capital under a theory that the election has reduced the cost 
of capital to the electing utility. AUTH: S<"c. 69-3-103, 
MCA; IMP, Sec. 69-2-101, MCA 

RULE IX. COST OF SERVICE FILING ( 1) The electing 
utility will make the filings requl.red in [Rule IV(b)l as fol­
lows: 

(a) It will prepare its cost of service filing in compli­
ance with the minimum filing standards, as modified by the 
rulPs of this sub-chapter. In addition: 

(i) The utility will reflect in its filing as its cost 
of equity capita.! the last return on equity authorized by the 
commission, unless the utility proceeds in accordance with 
[Rule IX(b)). 

Iii) If the utility's initial filing does not seek a 
change in rates, its initial filing need not comply with the 
provisions of ARM 39.5.103, 39.5.104, 38.5.105, 38.5.112, 
38.5.176, 38.5.177 and 38.5.178. 

(b) A utility which files an application to change its 
rates simultaneously with the submission of its initial cost 
of service filing may include in its initial cost of service 
filing a rate of return on equity other than that last author-
ized by the commission. · 

(c) If the cost of service filing sets forth· a cost of 
service less than that last authorized by the commission, and 
the utility does not request a decrease in rates to reflect 
such a change, the utility expressly assumes the burden of 
proving why its rates should not be decreased to the extent re­
flected in its cost of service filing. 
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(d) Any party, including the utility, may make applica­
tion to the commission for a change in rates based upon the 
filing and such other facts the parties by competent evidence 
may establish. All applications for a change in rates will be 
heard in accordance with Title 69, MCA, and the Montana Admin­
istrative Procedure Act. AUTH: Sec. 69-3-103, MCA; IMP, 
Sec. 69-2-101, MCA ---

RULE X. APPLICATION FOR SUMMARY CLOSURE ( 1) The com­
mission will docket the util1ty 1 s cost of service filings made 
pursuant to (Rule IV) as a contested case proceeding regard­
less of whether the utility applies for a change in rates, 
and: 

(a) If the utility does not file an application to 
change its rates, it shall file an application for summary clo­
sure of the docket. 

(b) The commission will notice the application for summa­
ry closure in accordance with the provisions of the Montana Ad­
ministrative Procedure Act and permit intervention as in any 
other contested case proceeding. 

(c) Upon considering the application for summary clo­
sure, the commission will either grant or deny the applica­
tion. If its decision is to deny the application it shall by 
order establish a procedure for hearing the claims of those 
parties opposing the application. AUTH: Sec. 69-3-103, MCA; 
IMP, Sec. n9-2-101, MCA 

RULE XI. SUNSET/ REPEALER ( 1) The rules in this sub­
chapter are of an experimental nature and are intended to be 
of limited duration. The rules in this sub-chapter are re­
pealed 96 months after publication of their notice of adop­
tion. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

3. Rationale: These rules are proposed pursuant to the 
petition of Montana Power Company and Montana-Dakota Utilities 
Company (petitioners) . Petitioners, public utilities subject 
to regulation by the Montana Public Service Commission (commis­
sion), seek adoption of optional rules governing rate filings 
for electric, gas, water, and sewer rates. 

section 69-3-201, MCA, provides that the charges made by 
a public utility for utility service shall be reasonable and 
just. When determining what constitutes a reasonable and just 
charge the commission has relied on a number of factors includ­
ing an analysis of a utility's cost of service. Since this 
analysis is based on historic data and utility charges are au­
thorized on a prospective basis only, petitioners allege that 
charges may not accurately reflect a utility's actual cost of 
service. Therefore, Petitioners seek optional rules which re­
flect a utility's cost of service during the period when the 
authorized charges are in force. These rules are designed to 
adju.st costs and revenues to reflect such actual costs and rev­
enues .. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing to Tim 
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sweeney, Public Service Commission, 2701 Prospect Avenue, 
Helena, Montana 59620-2601 no later than November 29, 1991. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written re­
quest for a public hearing and submit this request along with 
any written comments he has to Tim Sweeney, Public Service Com­
mission, 2701 Prospect Avenue, Helena, Montana 59620-2601, no 
later than November 29, 1991. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of those persons who are directly affected by the pro­
posed adoption; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
trative Register. Ten percent of those persons directly af­
fected has been determined to be three based upon the number 
of public utilities affected by the proposed rules. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con­
tacted to represent consumer interests in this matter. 

~ ... .J_~~.r+ 
HOWARD L. ELLIS, Cha1rrnan 

CERTIFIED TO THE SECRETARY OF STATE October 21, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.14.107 and 
42.14.108 relating to 
accommodations tax 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.14.107 and 42.14.108 
relating to accommodations tax 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

l. On December 13, 1991, the Department of Revenue 
proposes to amend ARM 42.14.107 and 42.14.108 relating to 
accommodations tax. 

2. The rules as proposed to be amended provide as follows: 

42.14.107 QUARTERLY REPORTS AND PAYMENTS - DUE DATES 
(l) remains the same. 

(2) The owner/operator shall remit the amount of said tax 
with the quarterly report. The report will cover quarterly 
periods ending March 31, June JO, September 30 and December 31 
and must be postmarked no later than the ~· last day of the 
month following the close of the quarter. Reports must be made 
on forms supplied by the department. 

(3) thru (6) remain the same. 
AUTH: Sec. 15-65-102 MCA: IMP: Sec. 15-65-112 MCA 

42.14.108 PENALTIES AND INTEREST (1) Failure to file the 
return and/or pay the tax collected, will result in a penalty of 
~ 10\ of the tax that was collected or that should have been 
col'i.:"eeted. 

(2) and (3) re.ain the same. 
AUTH: Sec. 15-65-102 MCA: IMP: Sec. 15-65-115 MCA; 

3. ARM 42.14.107 and 42.14.108 are proposed to be amended 
beca.use of statutory changee. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Deput111eot of Revenue 
Office of Legal Affairs 
Mitchell Building_ 
Helena, Montana 5%2.0 

no later than November 29, 1991. 
5. If a person who is directly affected by the proposed 

a~~~endmenta wishes to express his data. views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit tlrls request along with any 
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written comments he has to Cleo Anderson at the above address no 
latet than November 29, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

Ck~~-CLEO AND 
~OJ.~.,_ 

IS ADAMS 
Director of Revenue 

Certified to Secretary of State October 21, 1991 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.19.1202, 
42.19.1211, 42.19.1212, 
42.19.1213, 42.19.1221, 
42.19.1222, 42.19.1223 
and TRANSFER AND AMENDMENT 
of 42.19.1220 relating to 
New Industry 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.19.1202, 42.19.1211 
42.19.1212, 42.19.1213, 
42.19.1221, 42.19.1222, 
42.19.1223 and TRANSFER AND 
AMENDMENT of 42.19.1220 relating 
to New Industry 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On December 13, 1991, the Department 
proposes to amend ARM 42.19.1202, 42.19.1211, 
42.19.1213, 42.19.1221, 42.19.1222, 42.19.1223 and 
amendment of 41.19.1220 relating to new industry. 

of Revenue 
42.19.1212, 

transfer and 

2. The rules as proposed to be amended provide as follows: 

42.19.1202 TREATMENT OF PROPERTY NOT USED AS PART OF THE 
INflti!'PRfAft PflMw NEW INDUSTRY (1) In order to qualify as new 
industrial prap&rty, the property in question must be used ~ 
part of the industt ial plant by the new firm in a qualifyina 
activity at all times during the 3-year exempt1on per1od. Lan 
held for future use or for nonindustrial use is excluded from 
classification as new industrial property. Only property used 
directly in n~aaufactuziug, fabricating, tnilliny,pr.oce!osiny, etc. 
the qualifying activity may qualify. Property used in a 
supplementary fash1on, such as a housing development in 
conjunction with an induatrial plant, does not qualify. 

(2) remains the same. 
AUTH: 15-l-201 MCA: IMP: 15-6-135, 15-6-152, 15-24-1401 and 

15-24=1:402 MCA --

42.19.1211 PERIOD OF CLASSIFICATION AS NEW INDUSTRIAL Pl!O­
PERTY ( 1) T&e classification II'S" of prope£ty made by a new 
~tiai ptopetty industry becomes operat1ve as to a.l~ 
qualifying propetty on the first assessment date falling on or 
after th~ date of commencement of operations. and continues for 
each ta~l!ble year thereafter for which th& assessment date falls 
w.i thin tha 3-yea.f pe.: iod be<Jinning. on the date of COllllllencement 
of s~ch operations. 

(2) Once the 3-yeai period begins to run, starting on the 
date operations commence, the period runs to its expiration 
unaf.feeted by additions of property to the iudastdai industry 
use, expansion of operations, changes in operatious (other than 
changes· that would disqualify the· unit from classifications as 
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new indaattial industry property), or cessation or curtailment 
of operations. 

(3) Prior to and after the 3-year period of classification 
as new iiidustdal industry property, the property in question is 
taxable as other slmliar property. 

(4) remains the same. 
AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA 

42.19.1212 COMMENCEMENT OF OPERATIONS (1) The date of 
collllllellcement of operations Is the date when the new lndusLL ial 
~ industry first begins to function as an organized unit and 
for its primary purpose, even if the operation is only for 
limited production or upon a limited scale. 

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA 

42.19.1213 CHANGES IN OPERATIONS (1) As a new industry 
aclcla to Its plant ~a properties du.dng the 3-y-r period 
provided for in 15--6-135, MCA, the additional property, if it 
otl:lerwiae qualifies, is also classified as new indasttiai 
industry property for the remainder of the period. 

(2) Claasification as new indaatzial industry property 
ceases upon sale; transfer; change of possession; or other 
c~ge in ownership, possession, or control of such property, 
unless prior to such action, application is made by the 
transferee for continuation as new iudaslt ial industg prope-rty 
and the application is granted by the department. e loss of 
classification as new ihdaatzial industry property does not 
apply to transactions such as the mortgag1ng of the property or 
otherwise using the property as security when there is no change 
in ownership or possession. 

(3) If a qualified new industry ceases to operate as a new 
industry under the provisions of 15-6-135, MCA, the 
classification as new i•~astziai industry property terminates. 

( 4) rea~ains the same .• 
AUTH: 15-1-201 MCA; ~ 15-6-135 and 15-6-152 MCA 

42.19.1221 OPINION LETTERS (1) Upon written request 4nd 
pdor to formal application under ARM 42.19.1222, the department 
ccnu~idera the sta.tua of a proposed operation with respeet to 
treatment as new iudastzial industr~ property. The department 
after ~:eview of the potential app icants written submission 
isau.es an opinion letter as to classification of the p~:operty in 
queation. 

(2) remains the same. 
AUTB: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA 

42.19.1222 APPLICATION FOR SPECIAL CLASSIFICATION (1) A 
peragn des1rln~ to hive property ciassif1ed as new industrial 
industri property ~shall make written application for su.ch 
ciiiilf cation to the department of revenue on or before May 1 
of the yeer for which the clasaific:ation is sou¢tt. The. 
a~ication is to contain a clear and concise statement of the 
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facts that entitle 

~~R Notice No. 42-2-495 

to receive 

minimum the 

the new inda~tcial 

person, firm, or 

20-10/31/91 



-2014-

properties at any time during the 3-year special classification 
period, should such classification be granted, or any other 
information or matter the department shotttd shall, in writing, 
request. ---

(5) remains the same. 
AUTH: 15-1-201 MCA; IMP: 15-6-135, 15-6-152, 15-24-1401 and 

15-24=1402 MCA. --

42.19.1223 PROCESSING OF APPLICATION (1) Uponreceiptof 
an application for classification as new industt ial industry 
property, the department reviews the application. If from this 
review the department determines that the proposed operation 
will employ 100 or more individuals, either during construction 
or operation, then the department notifies all affected local 
governments and conducts public hearings on the question of 
adverse impact. The hearings are held in the affected locale. 
The department may schedule other hearings on the applica.tian if 
considered necessary. 

( Z) and ( 3) remain the s-. 
AUm: 15-l-201 MCA; IMP: 15-6-lJS and l!i-6-lSZ MCA. 

42.19.1224 ADVERSE IMPACTS (1) A new industzial industry 
facility is cons1dered to have an adverse impact if it is 
located in an area that does not ha- a. govenment 
infrastructure of sufficient magnitude to readily absorb the new 
facility without significant expansion. 

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA. 

3. ARM 42.19-.1202 through 42.19.1224 are proposed to be 
amended in order to clarify the imple.entatian of HB 970. 

4. The Department pr-opaaes to transfer and amend ARII 
42 .19 .1220 to the end of chapter 19. The amendments are as 
follows: 

TAX INCENTIVE FOH NEW AND 

1401 
cert 

15-24-
1402 
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5. The transfer of ARM 42.19.1220 is necessary because the 
current placement of. the rule is confusing and better flow of 
the sequence of events will be shown if this rule is transferred 
to the end at the chapter. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than Naveaber 29, 1991. 
7. If a pers:on who is directly affected by the proposed 

amendments wishes to express his da.ta, views and arguments 
orally or in writing at a public hearin~, he must make written 
request for a hearing. and submit this request along with any 
written comments he has to Cleo Andersen at the above address no 
later tha.n November 29·, 1991. 

8. If the agency receives requeats for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
a~tion: from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
·Notice of the hearing: W·i.U. be published in the Montana 
Administrative Register. Ten percent of those pe-rsons directly 
af.fected has been determined to be 25. 

~<a~.~ j 
CL AN .If 
Rule Reviewer Dire..:tor of Revenue, 

Certified to Secretary of State Octo~r 21, 19~1 
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BBFOR£ THE DEPARTMENT OF REVENUE 
OF TH!t STATE OF MONTANA 

IN THE MATTER OF TB:E. AOOP'riON 
of Rules I and II re·lating; to 
grain ~levator equipment from 
Class 8 to Class 4 

TO: All Inter-ted Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of 
Rules I and II relating to 
grain elevator equipment fr0111 
Class 8 to Class 4 

1. on November 22, 19~1, at 10:00 a.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana., to consider the adoption of rules 
I and II, relating to grain elevator equipment from Class 8 to 
Class 4-. 

2. The prop::qael rules I and II, dD not replace or modify 
any section curreutl.y fcnuul in the Adminiatrative Rul.es af 
Montana. 

3. The rul.es aa proposed to be- adopted provide as follows: 

RULE I ASSESSMJ!l8T CiP GRAIN, SEED, AND FERTILIZER STORAGE 
FACILITIES ( 1) Grain Storaqe facilitiea, seed treating planta, 
and fertilizer stora<;~& plants are improvements to real prope!l'ty 
for which the uae is bulk storage of unprocess.ed grain, seed 
cleaning and treating, and bulk storage of fell'tilizers awaiting; 
sale ar processing. Bl&Bding, cleaning, treating, packaging;, 
conditioning, dust removal, and pollution control are not 
considered a manufacturimg process. 

(2) Stora91!! tanks, waning houses, drive houses, and large 
platform truck and railroad: scales. are considered long lived 
a-ets. Elevator legs, meterimg scal.es, augers, conveyors, 
cleanillq and treating equipment and all other permanently 
affixed equipment is product handling: property a!ld are examples 
of short-lived assets. 

(3) All. prodllCt handling: property (short-lived assets) 
used in grain storage facilities, seed cleaning facilitiea, and 
bu.lk fertilizer faci.litiea considered part and parcel to the 
facility are assessed under 15-6-134, MCA. This property shall 
be considered part and parcltl if pe-rmanently affixed to the 
improvements and cannot be removed without destroying th~ value 
of. the- facility. Property under this. rule shall not be 
considered manufacturing equipment. 

( 4) Bulk fe·rtiliz:et faeilitiea are defined as an 
improv-nt to land for storing;. blending, and distributing dry 
fertilizers. Blendill9-4 cleaning:, treating., packaging, 
conditio.ning, dust re1110val, and pollution control are not 
considered a maaufacturim; process. 

( 5) Seed cleaning facilities are defined as an improv--t 
to land if used either aglely or in conjunction with a grain 
elevator for the clNilinq aDd treetlJ19: of: seed ~&in. &l.anttilllf,. 
cleaning:,. treating, padta9ing,. conditioning, dust re1110val, ud 
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pollution control are not considered a manufacturing process. 
(6) All property described in paragraphs (l) and (2) shall 

be valued according to the reappraisal cycle established for 
other class 4 property in 15-7-103, MCA. The department will 
determine market value considering the cost approach, sales 
comparison approach, and income approach. When using the cost 
approach, a separate age/life schedule will be applied to the 
product handling portion of the facility to reflect physical 
depreciation and functional obsolescence_ Any extraordinary 
obsolescence, including economic or external obsolescence, 
inherent to the facility will be addressed on a case by case 
basis. Cost data used in developing the cost approach for 
property included in this rule is found in the Marshall 
Valuation Service Manual. 

(7) Mobile Equipment used in conjunction with the 
facilities described in this rule shall be valued in accordance 
with ARM 42.21,131. 

(B) Other equipment not meeting the requirements of 
paragraph 2 shall be valued and assessed in accordance with ARM 
42.22,1306. AUTH: Sec. 15-l-201, MCA; IMP: Sees. 15-6-134; 15-
2_:-_lc03; and 15-=s=Tll, MCA. -~~ 

RULE II REQUEST FOR REVIEW ( l) An owner of property 
described in rule I may submit a property adjustment form (AB 
26) to the department. If sales information is relied upon for 
a proposed adjustment the property owner must provide the 
department with one of the following to substantiate a sales 
price: 

(a) an invoice signed by the seller stating the sales 
date, buyer, and the full price including all compensation and 
trade-in value received by the seller; 

(b) a notarized affidavit signed by the seller stating the 
complete terms of the sale including the sales date, buyer and 
all compensation and trade-in value received by the seller; 

(c) copy of the owner's most recent federal or state 
income tax return with the attached depreciation schedules or 
asset ledger/listing which specifically lists the property; or 

(d} other reliable evidence which substantiates the sales 
info~mation. 

AUTH: Sees. 15-1-201 MCA; ~: 15-B-111 MCA. 

4. The department is proposing rule I to comply with 
Montana Supreme Court decision No. 90-441, United Grain 
Corporation v. The Department of Revenue of the State of 
Montana, which ruled that all grain handl1ng equipment shall be 
valued and assessed as class 4 property. The decision does not 
address how the Department of Revenue is to implement the 
valuation of the property. 

In previous years the machinery and equipment were assessed 
as class 8 property. There are currently no rules which apply 
to machinery and equipment being valued in class 4. The new 
rules proposed specify how the machinery and equipment are t~ be 
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valued. 
The department is proposing rule II to enable taxpayers to 

present evidence to the department indicative of market- value. 
Pursuant to 15-8-111, MCA, the department is obligated to reach 
market value an all property. This rule affords the taxpayer 
the opportunity to provide evidence towards that end. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office bf Legal Affairs 
Mitchell Building 
He~ena. Montana 59620 

no later than November 29, 1991, 
6. C1eo ~son, De~tment o~ Revenue, Office of Legal 

Affairs, has been desicp1ated to preside aver and conduct the 
hearing, 

~/<&~ ~; ~ 
-~A ERN 
Rule Reviewer 

Qj~~ 
DERI S ADAJIIS 
Director of Revenue 

Certified to Secretary of State October 21, 1991 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OP MONTAMA 

In the matter of the 
Amen~ent of ARM 44.5.101 
through 44.5.110 aaendinq 
corporation filing fees, 
license fee and forms. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT TO 
RULES 44.5.101 throuqh 
44.5.110 AND ADOPTION OF 
RULES I AND II CORPORATION 
FILING FEES, LICENSE FEES, 
AND FORMS 

1. on NoveDIDer 20, 1991 at 10~00 a.m. a public h~ing 
will be held in the conference ro0111 of the Secretary of state's 
Office, BOOla 225 capitol Building, Helena, MT to consider the 
adoption of the above stabld ru1es. 

2. The rules as proposed to be amended provide as follows: 

44. 5. 101 fEES roB FlLnfG DOCt!MQTS NfR fSSVIHEi efjBHrwa&s 
- BUSINESS CORPORATIONS The secretary of state shall charge and 
collect for: 

(1) filing articles of incorporation and iaa~iH! a 
eertifieale sf iRaaP,Parae~BR, $20.00; 

ill filing articles of correction of an original documtnt 
$15.00: 
~ Lll filing articles of aaendment ana isawift• a 

ee~ifiea•e at maaBdaefte, $15.oo; 
f3+ ..LU. filing restated articles a~ incorporation aflf.l. 

iaswin9 a raa68eaa e .. eifieaea ef iR ,..a•iaR, $15.00; 
t+T .Lal. filing articles of merger, consolidation, or 

exchange ~ is~ a sereifieaee sf ...... , eaaaal~da,ieR ar 
--·ft .. , $211.00; 

f5+- .L§.l fili011 an application tcr ~• a corporate name, 
$1.0.00; 

f-6+- 1l..l filing a notice of transfer of a reserved 
corporate name, $5.00; 
~ ..c.n._ f U.inCJ a s4tement of cbange of address of 
~ o£fice or chanc;pa of reqiateracl1UJ8Dt, or both, $5.00; 

(8) flli.ft4) a a~at5ea-e •• tilla raeal,' bn•ne af a sel!'i:aa at 
ehl!ll!'es $a9o88r 

f!JT fili.n9 a Md-afte ef a 1 r Uatii&R ef .-.aa $ii8, 88 r 
t+Qt- !ilti19 a .-eii!-IMI af JPellitlaW:aR at M&SII!Ii eapitlal, 

$ii!8o88f 
f~ fiJ'tt9 a ·-~-11'1• el iR.._, •• •&sselve, $1So88~ 
(~ u.u,.., a etta"•••• .,. IP& ·a•t5ien a! wel-t511t!!y 

di ... ~iaR , .. aaadift!e, $ae.&er 
flaT lll filin9 articl- of dissolution aRIII iae~iHIJ a 

ea~fie~e at li!a .. l~•i .. , $15.00; 
..LlJlL tUiml articles • of revocaUan of yol\J,Dtarv 

dissolution. S15.ga: 
+W+ 1.11l fiHnq an application of a foreign corporation 

for a certificate of au.t:horit)' to traqaact buain-s in this 
state and issuing a certiticate·of &Qthority, $20.00; 
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~ 11a1 filinq an application of a foreign corporation 
tor an aaended certificate of authority to transact business in 
this state and isauinq an amended certificate of authority, 
$15.00; 

(16) UH:Il<IJ a &er.f ef 811 -n••n~ iie iihe ar4!ielee ef 
iReerpe~aiiien ef a ••••itw eerpeweeien heldiniiJ a eeeiiifieaee af 
au~a~iey iie e.aneaeii ~eineee in iihie eeaiie, $1io9Br 

(17) fili:I'IIIJ a eap, ef a.eielee ef •• .. •• af a fal!'ei!Jft 
!Jel!'plll!'&~ian llialdi!MJ e eeAifisaiie e:f eut;ftal!'i~y iie HaRaaeii 
~ail'leae in ~- aea•er $i9o99t 

+J,&t- llll. filinq an application for withdrawal of a foreiqn 
corporation and issuing a certificate of withdrawal, $15.00; 
~ i1il filinq an application for reqistration of 

corporate 11a111e at a foreiqn corporation, $10.00 per ye.r, unlass 
there are nine aonthe or leas remaining in year of application, 
then $1. oo per month; 
~ ~ filinq an application for renewal of reqiatration 

af corporat& ~at a fareiCJil corporation, $10.00 per year; 
~ ll.§l filing an annual report within allotted time, 

$10.00; 
~ .un.. fllint;. an annual report after the April 15 

statutory c:huldline, ~ go,oo: 
C1Sl filing an anuual report after Sept&mber 1. SJo.oo; 
~· 1l1L filing any other statement or report except an 

annual report, of a domestic or foreiqn corporation, $15.00; 
-fiH+ .L.4.1U. tilinq a statamant of chaJl9e, d1angill9 only the 

business addre- of the reqistered agent, $5.00 each for 1-25 
corporations, $~.50 each for 25-50 corporations, and $4.00 each 
for over 50 corporations; 
~ ~ issuing a certificate of ,. .. e-.ndiniiJ existence 

for dgmestic corporations or certificate of authorization for 
foreian corporatigna, $5.00; 

+a6+- ..w.l. issuing a certificate ~ fact, $15.00. 
(a7) ,_. tuniaaiftiJ a eel!pii~H"iBeli ~JWil'lee'IK e1 INaiRaea 

eerpe~aeiaa iR:f_..e•i .. , $1.99. 

(AQtb; Sec. 35-1-1307, HCA; lal, Sec. 35-1-1206, HCA.) 
. . 

H,, 5,103 FIES POR ULIHG QOCYIIENTS NIB I!iSJfilfi 9Ji!BififHJNPiifj 
- NQNPBOU'l' CORPQRA'fiONS Tba secretary of state shaH charge and 
collect far: 

( 1) · filinq arti.cl- of incorporation and ieauiniJ a 
ee•eifieaiie ef ina .. pe--*iea, $~o.oo; 

161 filina Articles of cqrrection of qriginal dpcuments 
$15.0Qj . 

-f-+ .Lll. filim;J articles of uiendlllent allll i-i119 a 
ee.eifiea•• ef - I a•, $15.00; · 

C4l · tiling articles ot PIIIM".-w tarpiMUJJCI. rm;Jaging or 
C'JlDe&l,inq all JllllbKahipg or anv clga of •pberlhipg. $15.90: · 
~ · _m filing r-tatK artic1- of incorporation ttftll 

i:a.u.iJII) a .-u•ed _...Ui•tle el iRaafi!'lleMiiieft, $15.00; 
t+F,-ill filinq articl- of: aaqer, consolidation-, or 

eu:bange alllll 'estnby • ••tli:f:ieaH ef _.. •• , ••-tii.....,n •• 
~...... $20.00; 
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ffllll filing an application to reserve a corporate name, 
$10.00; 

f6t .Lll filing a notice of transfer of a resm:ved 
corporate name, $5.00; 

ffl 1ll. filing a stat .... nt of change of address of 
registered office or change of registered agent, or bath, $5.00; 

-fat ..UW.. filing articles of: dissolution af!lll iea'IH:ftiJ a 
ee•eifiea~e af diaeal~~ian, $15.00; 

(111 filina articles of revocation of yoluntarv 
dissolution. $15.00; 

t9t 1lll filing an app.lication of a foreign corporation for 
a certificate of authority to transact business in this state 
and issuing a certificate of authority, $20.00; 
~ illl filing an application of a foreign corporation 

for an amended. certificate of authority and. is&Uing an amended 
certificate of authority, $15.00; 

(11) filifti!J a eepf ef aR amm~oli-t ~e .Se anial:ee ef. 
inaarpeea~iaR ef a fareiiJH eerpe.atieft haldiftiJ a eer~ifie~e af 
a~.aerie, ta ~r&ftsae~ h~eineee ift t~ia state, $~§.98; 

(~I filiRIJ a eeP) ef arttiel:ee af _.,.r ef a ,_....,.. 
eel!peN•ien ludlii'"J a eertifieate ef a~eri4ey t .. transae£ 
b~iReee ift this e~ate; $39o99r 

t*t 1.lJ..l. filing an application for withdra-1. of a foreign 
corporation ancl issuing a certificate of withdrawal, $15.00; 

-tM+ 1..J.ll filing an application for regiatra.tian of 
corpora~e n- of a foreign corporation, $10.00 per year, unless 
there are nine months or less remaining in year of applica!t.i.on, 
then $1. oo per month; 

-tYT .!J.§.L filiDJJ an appllcatiolf fo:r renewal. of reqistratiml 
of corporate name of a foreign co~ation, $10.00 pery~; 

-tW+ .w.L filing an annua~ report within allotted t:i.JII&, 
$10.00; 
~ .un. filing. aa annual. report atter the AprU 1.5 

statutory daacUine, ~ S20.00; 
CI2l filina an annual report after Septel!lber 1. $30.00; 
fH7 14lU. filing any other statement or report except an 

allD'UAl report, of a dQllleatic or f.oreign corporation, ~15. 001 
~ .U.U. filing a statement of change, cb.aluJintr only tba 

bllsine- addr- of the reqisteralt alg8Dt, $5. oo each for 1-2.5 
carpcu::atioaa, $4.50 each for 25-50 corporation&, and $4. 00 each 
tor over 50 corporations; 

fa.&+ .L.U.L issuing- a. certificate of '!fBad ao5-iliH'!f existence 
fgr dqgaatia cp;poratiops or Certificate Qf aytborizatiOQ for 
forei,D corppqHons, $5.001 

-f*+- IDl.. isauinq a certificate. of fact, $15.00; 

(Auth: sea. 35-2-1107, MCA; IM£, Sec. 35-1-lLOl, MeA.) 

4t. s.1p4 MISCEJ·WEQYS CHABGES - PRQfi'l! NIP NOl!PRQm 
coBPOR&alONS The secretary of state shall charqe and collect: 

( 1.) far furnishinq a certified copy of any dOCUIIItlnt, 
instrument or paper relating to a prgfit or nonprofit 
corporation. 50 cents per page a~ $2.00 for tba ... ,,,,,_., 
certifi.c;at±sm 
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(2) and (3) remain the same; 
( 4) filing a dOClDI!CDt ganSJRitted by facsimile mochina I 

SlO.OO! 
C5l priority handling for filina foreign or domestic profit 

or nonprofit corporation•. $10.00: 
C6l priority handling for all other dgcuments, $5.00. 

(Auth: Sec. 35-1-1307~ 35-2-1107, MCA; ~Sec. 35-1-1206, 35-
2-1003, MCA,) 

44.5,105 FEES FOR FILING POCUJIEHTS AHD ISSUXNG CERTIFICATES 
- LIMITED PARTNERSHIPS The secretary of state shall charge and 
collect for: 

( 1) through (3) remain the H1ll8; · 
141 t1J1nq an application fgr reQCWAl gf certitication gf 

a limited partnership and issuing a certificate· $15.00; 
++t 121 filing an application to reserve a limited 

partnership nama, $10. 00; 
f5t- .{j:l filing a notice of transfer of a reserved limited 

partnership name, $5.00; 
f6T 11.l filinq a st.ata.aat of ctumq.e of addre8a of 

specitied office or cbange of specified agent, or bota, $5.00; 
f'1+ .a1. filing an application for regi.trat:i.on of a forai9Jl 

limited partnership and issuing a certificate, $20.00; 
+&t l!l filing a certificate of cancellation or correction 

of a foraign limitad partnership and issuing a certificate, 
$15.00; 

f9t .ilQl filing any other statement or report of a 
domestic or foreign limited partnership, $15.00; 
~ .LW. issuinq a certificate of fact of limited 

partnership, $15.00. 

(Auth: Sec. 35-12-521, MCA; ~. Sec. 35-12-521, KCA.) 

«I 5 ,1Q8 MIS[!]lffiUlfEOQS CHARGES - ASSVMED BUS :mESS NMES 
Tha secretary of state shall cbarqe and. collect: 

(1) for furnishing a certified copy of. any document, 
instJ:Ulllllnt or paper relati119 to an a.aaulll8d. basin- naae, 50 
cents per page and ~.oo for the ae!'41Uia!We certification; 

( 2) and (3) rtmain the same. 

(Autb: sec. 30-13-217, MCA; lMf, Sec. 30-13-217, MCA.) 

44, 5 .110 MISCST·T.AllEOUS CHARGES - TRAQEIAJU(S Tbe secretary 
of state shall charge and collect: 

(1) for furnishing a certilied copy of any clocullent, 
instrument or paper relatinq to a trademark naaa, 50 cents per 
page and $%.00 for tbe ee•-i~iaa~ ce;tifi;atign; 

(~) and (J) r~in the ..-.. 

(AUth: Sec. 30-13-311, 313, 315, NCI; ~' sec. 30-13-311, 313, 
315.,and Sec. 30-13-320, MCA.) 
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I. WCEMSE FEE FOR DOMESTIC OR fOREIGN PJIOR:IT COBPQRATIONS 
8ASED ON AlJTBOBIZED SHABES The secretary or at&te IJball collect 
the followinq license fe- in addition to tha fllinq f- listed 
und~ ARM 45.5.101: 

( 1) For domestic corporationa the license f- is as 
follows as required by 35-1-1407, MCA: 

(a) o to so,ooo shares ••••.•.•.••••••••. $ 50 
(b) 50,001 to 100,000 shares............ 100 
(c) 100,001 to 250,000 shares........... 250 
(d) 250,001 to 500,000 shares........... 400 
(e) 500,001 to 1,000,000 sbaras. •• • • • • • • 600 
(f) over 1,ooo,oo1 llbaras ••••••••••••••• 1,.ooo 
(2) For foreign corporation tbR license f- as required by 

35-1-1207 is $100.00. 

(Auth: Sec. 35-1-1307, MCA; ,IR, Sac. 35-1-1207, MCA.) 

II. FQRHS The following sbal..l be the- aUic.ia.l. mandatory 
forms as prescribed by tbe secretary of sbd:e. Tha fans are 
available at the Secretary of State's Office, State Capitol, 
Rooa 225, Helena, Montan& 59620: 

( 1) Application for certificate of authority form m1111ber 
FC-4, shall contain the following information: 

(a) The nlliiiB of the corporation aad tha kmlvn in Montana 
name if it is different than the n~· ot the corporation. 

(b) If the na- is not acceptable the corporation IINSt 
adopt the naae listed. 

(c) The state whi.ch the corporation ,_ incorporated. 
(d) The date of 'incorporation and: the period of duration. 
(e) The address of the principal off~ in the state of 

jurisdiction. 
(f) Tbe adct:re- of the registm::e4 agent in Mcmtana and the n- of the registered ~t. 
(g) T1» na- ami addresses at the- directors; and officers 

of the corporation. 
(h) The puqaoae for which the coz:poret::ian is transacting 

buaine- in tbe state of Nontane. 
(i) U the corporatioD. is a ncrnpratit carporation, daea- it 

ha- any .-Iars. 
(j) If tha corporat:ion is- a. rumprofit corporation which: 

type of corporation it elacts to bat 
(i) public benefit, 
( U) IIIUtual benefit. Ol: 
(iii) reJ.iqioua corporation. 
(2) Application far uended ca¢ficat:a of' ~Lty of. 

foreign corporat:!OD form number FC!f-6, shall contain the 
following information.:. 

(a.) Tha date at the isswmce of t:Jsa ctK:t:ificat. of 
II'Uthortty and the na- of tile co~ID:ian tblt certificate ot> 
authority wa-. i!U!lUed to. 
. (b·J The n<lllllt of tJ:ra coz::poration if tbe n- llaa been 
Cll!Piqed. 

(c) TJJa pe2'iocl. ot tlla eorparaeiona du:raian.." 
(dJ 'nle state or coaa~ of its iDCorpciClltion. 
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(e) If the corporlltian waa involved in a -rqer or 
consolidlltion it IIIUSt list the surviving corporation and its 
state of juri&di.ction. 

(3) Application for withdrawal of a foreign corporation 
form number FC-10, shall contain the following information: 

(a) Tbe na88 of the corporation. 
(b) Tbe state of jurisdiction. 
(c) Tbe corpor•t:.ion is not transacting business and 

surrenders ita certificate ot autbarity. 
(d) Tile corporation r~ the authority of its 

n19iatered aqent in Montana to accept service of procaaa and 
caaaaats that service of pr~ in any action, .uit or 
~inq baaed upon any caue& of" action ariaing in Montana may 
t:laereaft:er be mada on it by llollrYice thereof on the sacr!Kary o~ 
.tate of the state of ~-

(e) Tb& mailinq ~· to vbicb tbe secretary of state 
~ mall a copy of! any pr~ ll9llinat the corporation. 

(f) An ~the ~ wi11 notHy the sacretary 
of stat:e ~ allY c:baaqa of it. Milf.NJ addre8a. 

(9} tt ~· corpo:utoiaa - i.Dvolv.l in a mer1J81:' it IIIUSt 
li.Jlt the sarvivinq corparatian and ita state of jurisdiction and 
lllillilinq addre-. 

(b) If a profit corpm:ation, it bas paid all taxes i.Japoaed 
upon: it by Title 15~ lfGntanll Coda Armotated, and lllWit attach a 
carttlicata by the dep~~Zt~Umt: of r.-nue to the ef"fect that the 
depart:IDerlt of r~e is satisfied f~ the avaihble evidence 
tbll.t all. tax- imposed by TJ.tle 15 Montana COde Annotated, have 
been paid.. 

(4-) Ml::lntana annual corporate. report fo:o~~, shall contain 
the foll.owinq. information: 

(a) Tbe. sta.ta of ~rat:icm. 
(b) Addraaa of principal africa in atata of incorporation. 
(c) Bri.ar descripti.on of! basin-• in wllic:h corporation is 

actually &nga984. 
(d) Na- of carporatiml. 
(e) Registered. IIIJIUit. 
(f) Re¢.stere&l oftice addl:"asa. 
(CJ) Officers and their ~. 
(h) Diractors and. their •ddre--. 
(i) Shares. 
(j) Shareholders n&J~~eS, add;ra&sas and nlllllber of shares for 

profeaaional sarvica carpo~tiopa only. 
(k) Property ata~ for farail)n corparact!OIUI only. 
(1) Elllet:ion of a ncmprof"it corporatiOQ to be a public 

benefit, mUtual benefit or rellqi.cma corporation. 

(Auth:, sec. 35-1-1307, MCA; .IR. Sec. 35-1-1308.) 

3. The propoaed rulea a:ra D8CIIaaary to illlplemant Cbaptere 
368, 411 and. 53'3 of the La- of Jlantaua 1991 .. Tbeacta reqaire 
tbe Secratary of Stata to eet:abli ab f- CJ -nsurate. nth 
costa. 'l'he :PC.......,. suvice f- m:e identifiacl in tb ... rulee. 
In addition to tbe f.-, it is n==-·ary to make certain c.baD1Jea 
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in the terminolocJY a.1: aervices provided by the Offica of the 
Secretary of Stat:e. The above identified leqis1ation also 
requir .. the adoption of form requirements for certain filings. 
These forms are identified in these rules. 

4. These rul.ea became effec:.tive January 1, 1992 except 
rules 44.5.104, 44.5.105, 44.5.108 and 44.5.110 will beco­
effective the day after notice of. adoption ill published. 

5. Interested perao- -y prasent their data, vi-a, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Garth Jacob&Gn 
Office of the secretary of Stata 
Room 225, Capitol Building 
H~ena, MT 59620 

no later than November 29th, 1991. 

6. Garth Jacobson has been designated to preside over and 
conduct the hearing. 

,- --; ' ·" ' \ 

/4 ,:{., ( / / 
/.··[, .. fA. c:~. ( \ c-c~ ... ~t!l c, {. l 

MKE COONEY 
Secretary of State ! 

I 

Dated this 21st day of october. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to dental 
hygienist examination and 
adoption of a new rule pertain­
ing to dental hygienist 
licensure by credentials 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.16.605 DENTAL HYGIENIST 
EXAMINATION AND ADOPTION 
OF NEW RULE I (8.16.605A) 
DENTAL HYGIENIST LICENSURE 
BY CREDENTIALS 

1. on September 12, 1991, the Board of Dentistry 
published a notice of proposed amendment and adoption of the 
above-stated rules at page 1615, 1991 Montana Administrative 
Register, issue number 17. 

2. The Board has amended and adopted the rules exactly 
as proposed. 

3. The Board has thoroughly considered all comments 
received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT: One comment was received from the staff of the 
Administrative Code Committee. This comment stated that the 
language "board approved" proposed for deletion from 8.16.605 
be left in the rule. The rationale given for this comment was 
that the rule would be in conflict with the statute if the 
language "board approved" were deleted. 

~: Section 37-4-302, MCA, states that the Board shall 
recognize those dental hygiene schools accredited by the 
commission on Dental Accreditation (CODA) or its duly­
appointed successor. As such, the Board's discretion in 
determining what dental hygiene programs are sufficient to be 
accredited is shared with CODA. The Board is willing to 
accede to the accreditation determinations made by CODA, and 
accept the commission's recognition of those dental hygiene 
programs. The Board therefore feels it is no longer necessary 
for it to approve each individual dental hygiene program. 

4. No other comments or testimony were received. 

BOARD OF DENTISTRY 
WAYNE L. HANSEN, D.D.S., 
PRESIDENT 

.,, f4.; 11A. ~.~ 
ANNtE; . BARTOS, ~IEF COUNSEL 
DE~TMENT OF COMMERCE 

H1i :11 . r:C{,.:1~ 

Certified to the Secretary of state, October 21, 1991, 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to EMT's 

NOTICE OF AMENDMENT OF 
8.28.908 EQUIVALENCY AND 
8.28.1112 EMT - ADVANCED: 
CF.RTIFICliTION 

TO: All Interested Persons: 
1. on May 30, 1991, the Board of Medical Examiners 

published a notice of proposed ~mendment of the above-stated 
rules at page 764, 1991 Montana Administrative Register, issue 
number 10. 

2. The Board has adopted the rules exactly as proposed. 
3. The Board has thoroughly considered all comments 

received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT: One comment was received from the staff of the 
Administrative code committee stating that section 50-6-202, 
MCA, does not authorize rulemaking respecting the subject 
matter of 8.28.908 or 8.28.1112. Section 50-6-203 does 
authorize rulemaking on these two subjects, however, and can 
properly be cited as authority. 

RESPONSE: The Board agrees that section 50-6-202 does 
not authorize rulemaking on such subject& and deletes the 
references to section 50-6-202 from the authority section. 
The Board retains the citation to section 50-6-203 as 
authority for the amendments to 8.28.908 and 8.28.1112. 

COMMENT: The staff of the Administrative Code committee 
also stated that the language "as approved by the board" or 
its equivalent in these proposed amendments is objectionable 
in that (1) it fails to give maximum notice to persons of what 
is required of them by the regulatory body, and may therefore 
be subject to constitutional challenge on due process or 
equal protection grounds, and (2) puts the burden on the 
regulated party to determine what is expected of him or her, 
and may cause him or her inconvenience. 

RESPONSE: In establishing "educational equivalency" as 
an alternative to the standard educational requirements for 
EMT certification which already appear in statute and rule, 
the Board is opening the field to individua~s who may qualify 
on a case by case basis far the privilege of EMT 
certification. Since these individuals, by definition, have 
not qualified under the standard criteria, the Board will have 
to look at the particular qualifications and educational 
background of each applicant to determine whether he or she 
has the necessary skills and knowledge to perform EMT tasks. 
By definition, each of these applicants is a "special case" 
and must perforce be treated as one. It would not be possible 
to standardize criteria for this category of applicant. 
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The Board, in establishing fees, is bound by law to set 
fees commensurate with costs. Section 37-1-134. At this 
point in the development of this new "equivalency" program, 
the Board has insufficient information to determine what it 
will cost to evaluate the qualifications of each of these 
"equivalency" applicants. For the present, the Board will 
require the same fee as that imposed on regular applicants, 
and will promulgate rules changing that fee for the 
"equivalency" applicants when more data is available on which 
to base a fee actually commensurate with costs. 

Similarly, since the Board will be dealing with non­
standard qualifications for certification, the Board will need 
the flexibility to inquire of any particular applicant all 
information relevant to his or her particular credentials. 
This will of necessity vary, applicant by applicant. An 
"application" which fully discloses the qualifications of one 
"equivalency" applicant 111ay not disclose the qualifications of 
another. Thus, the Board most have authority to approve the 
sufficiency of the application on a case-by-case basis. 

Where there is good cause, reasonably based on a 
legLtimate public interest, and there is no suspect 
classification Lnvolved in the different treatment of 
different groups, a governmental entity may constitutionally 
treat different groups differently. The Board believes that 
the public health, welfare and safety is a legitimate public 
interest, and that allowing qualified persons with non­
standard educational backgrounds the opportunity to serve the 
public as EMT's is a good cause. There is no suspect 
classification operative here. Therefore, the Board believes 
the flexibility allowed under the "approved by the board" 
language is constitutional herein. 

COMMENT: One comment was received stating that 
individual EMT applicants must r.ceive a recommendation from 
only a licensed advanced life support service, as opposed to a 
service which has merely applied for license. 

RESPONSE: An advanced life support service cannot be 
licensed by the Department of Health and Environmental 
Sciences until they have personnel trained to the appropriate 
advanced life support level. On the other hand, personnel 
cannot be certified by the Board of Medical Examiners until 
they are recommended by a medical director of a licensed 
emerqency medical service. This can present a "Catch-22" 
situation, which is resolved by allowing services which have 
applied for a license to recommend the EMT applicant. 

When the foregoinq was brought to the attention of the 
commentor, the commentor concurred with the amendment as 
originally proposed. 
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4. No other comments or testimony were received. 

BOARD OF MEDICAL EXAMINERS 
PETER L. BURLEIGH, M.D. 
PRESIDENT 

BY:~~~· ~-=-b,~d_.=-==-
ANNIE BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE BARTOS, RULE REVIEWER 

Certified to the Secretary of State, october 21, 1991. 
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B!FORE THE BOARD OF VETERINARY MEDICINE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the ~atter of tbe amendment 
of rules pertaining to fees and 
continuing education and the 
adoption of new rules pertain­
ing to definitions, applica­
tions for certification, 
examinations, continuing educa­
tion, use of specific drugs -
supervision, record keeping and 
unprofessional conduct with 
respect to embryo transfer 

TO; All Interested Persons: 

NOTICE OF AMENDMENT OF 
9.64.402 FEE SCHEDULE AND 
9.64.505 CONTINUING EDUCA­
TION AND THE ADOPTION OF 
NEW RULES PERTAINING TO THE 
PRACTICE OF EMBRYO TRANSFER 
IN VETERINARY MEDICINE 

1. On September 12, 1991, the Board of veterinary 
Medicine published a notice of proposed amendment and adoption 
of the above-s~ed ~es at page 1625, 1991 Montana 
Ad!rinistrative Regi&ter, issue number 17. 

z. The Board has amended ARM 8.64.402 and 8.64.505 
exactly as proposed and has adopted new rules I (8.64.801), 
III (8.64.803), IV (8.64.804), V (8.64.805), VI (8.64.806) and 
VII (8.64.807) exactly as proposed. New rule II (8.64.802) 
has been adopted as proposed but with the following change: 

"8.64,802 APPLICATIONS fOR CERtiFICATION -QUALIFICATION 
(1) and (2) will remain the same as proposed. 
(3) Applicants must be at least 18 years of age and have 

successfully completed at least six semester hours of 300 
level reproductive physiology and endocrinology courses from 
accredited colleqes or universities. OR. THRQUGH JYNE 30. 
192-2. EOUIVAI.EBT EDUCATION OR EXPERIENCE AS DETQMINED BY THE 
~ ... 

Auth: Sec. 37-18-202, MCA; ~. Sec. 37-18-104, MCA 

3. The Board has thoroughly considered the comments 
received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT: one comment was received asking the Board to reduce 
the examination fee by requiring the applicants to provide 
their own equipment and supplies for the practical 
examination. 

RESPONSE: The fees set are commensurate with program area 
costs as required by section 37-1-134, MCA. The fees are 
reasonably necessary to meet application, examination, 
development and administration, supplies and equipment and 
other costs. The board must provide equipment and supplies in 
order to assure fairness to all applicants by taking the 
examination under the same conditions. 

COHMEHT: one comment stated that the supervising veterinarian 
of embryo transfer technician should be Montana licensed but 
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not necessarily a Montana resident. 

RESPONSE: A Montana veterinarian is required to assure actual 
supervision of embryo transfer technicians. 

COMMENT: A comment was received stating that the rules should 
provide for "substantially equivalent education" as an 
alternative to the stated education requirement. 

RESPONSE: ARM 8.64.802(3) sets forth minimum education 
requirements. However, to allow a transition period for 
persons with equivalent education or experience, the rule will 
be amended effective through June 30, 1992. 

COMHENT: one comment was received asking that the rules 
provide for "substantially equivalent experience" as an 
alternative to the stated education requirement. 

RESPONSE: ARM 8.64.802(3) sets forth minimum education 
requirements. However, to allow a transition period for 
persons with equivalent education or experience, the rule will 
be amended effective through June 30, 1992. 

4. No other comments or testimony were received. 

BOARD OF VETERINARY MEDICINE 

BY: ~-u..'&~ 
~A~N~N~I~E~M~.~B~A~R~T=o~s~.--C~H~I~E=F=-~c7o~UN~S~E7L--
DEPAR1'fENT OF COMMERCE 

[~ -u 'j;~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the secretary of state, October 21, 1991. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
OF ARM 12.5.301 PERTAINING TO 
FRESHWATER MUSSELS AS NONGAME 
SPECIES IN NEED OF MANAGEMENT 

TO: All interested persons 

NOTICE OF AJIIEN[)!IIENT OF ARM 
12.5.301 

1. On AU.quat 29, 1991, the Department of Fish, Wildlife 
and Parks pul:)lisbed notice at page 1541 of the Montana 
Administrative Reqister, issue number 16, of the proposed 
amendment of ARK 12.5.301 pertaining to freshwater mussels as 
nanqame species in need of manaqement. 

2. The Department has amel'lded ARM as proposed. 
3 • No commeat:s ~IIICJJIY were 

<&· 
Patrldt Gr 
Mtmt:ana 
Wildlife and. 

Robert N. Lane, Rule Rev-iewer 

Certified to the secretary of State- oct:cber .:!::!.__, 1991 

Montana Administrative Register 20-10/31/91 



-2033-

BEFORE THE BOARD OF HEALTH AND EHVrRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through VII relating 
to 401 Certification 

NOTICE- OF 
ADOPTION OF NEW 

RULE-S I THROUGH VII 

(Water Quality Bureau) 

To: All Interested Persons 

1. on August 15, 1991, the Board published notice at 
page 1397 of the Montana Administrative Register, Issue No. 
15, of the proposed adoption of the above-captioned rules 
which describe a process for depa~ent review and issuance, 
denial or waiver of certification under section 401 of the 
federal Clean Water Act of any activity that requires a fed­
eral license or permit and which may result in discharge in 
state waters. 

2. After consideration of the comments received on the 
proposed rules, the board has adopted the rules as proposed 
with the following changes (new material is underlined, de­
leted material is interlined): 

RULE I (16.20.1701~)---LP~UR~P~O~S~E~A~N~D~P~O~L~I~C~Y Remains the 
some. 

BULE II (16.20.1702) DEFINITIONS Remain the same. 

RULE III (16.20.1703) APPLICATION FOR CERTIFICATION 
( 1) A person may nat conduct or commence construction 

for any activity requiring state water quality certification 
under 33 u.s.c. section 1341, as amended, unless the depart­
ment has issued certification, eenaieienelly iseBea eeF 
ti£ieatieft issued with conditions:, or waived certification 
under this subchapter. 

(2)-(6) Remains the same. 

RULE IV (16.20.1705) DEPARTMENT CERTIFICATION OPT!ONS 
Remains the same. 

RULE V (16.20,17061 TENTATIVE DETERMINATION BY THE 
DEPARTMENT ( 1) The department shall, within 3 o days of 
receipt of a completed application, notify the applicant, the 
federal permitting or licensing agency, and the regional 
administrat~or of its tentative determination to either issue, 
issue eel"t9H:iel"fally with conditions, or deny certification. 
If the depa-rtment does not notify the applicant of a tenta­
tive determination within 30 days after the application is 
determined to be complete, the department is deemed to have 
waived certification. 

(2)-(7) Remain the same. 

Bm...E VI (l!C6c.·~2c.~~Oc.._,lo.~,7:.!.0!58ul_,-LPJ.!U~BtJ.LLII..!.C...,_JN~QTI.u....r.:C!c.li<E~AI£N!.!.DL.Fr..IA.NI!AwoLC-lD!l.ET;u.JER;.n.=.­
MINATION_B)~ __ 't'HE _ _V_E~!IT!'IE!fi (1) (a)-(b) Remain the same. 
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(c) any ather notice that the department considers 
neeeseery reasonable to encourage public participation in the 
decision. 

(2)-(6) Remains the same. 

RULE VII (16.20.1709) APPEAL TO THE BOARD (1) Re­
mains the same. 

( 2) 'l'he eaera' s review is li11ieed ee el'le iss~:te ef 
~lteUter 'ehe !ief'Elrat!ene has properly ineerpreeeEl a:nEl applied 
ehe effl~:ten'e li11i'es end weeer •~alit;~ e~enae~ds e~a'eed in er 
deoe1eped pursuene ee ARR 'l'iele 16, ehapeer 29 1 eo ehe die 
e~ !:1!..,111 the faeHiey er aeth·ie:y fer wbieh U1e aepere 
!Ilene's eertifieatisn deeieien is ~nder appeal. 

(J)-(4) Remain the same but are renumbered (2)-(3). 

3. The board has thoroughly considered the coJRlllents 
received on the proposed rules. The following is a swmnary 
ot comments received, along with department responses to 
tltese comments. 

CCJJ'!MENT ; 
G. Steven Brown urged the board to remove subsection (2) 

of proposed Rule VII because it restricts the scope of the 
board's review in a manner that is inconsistent with the 
board's jurisdiction under the Water Quality Act. Others 
also testified in support of this recommendation. 

RESPONSE: 
The Department agreed with this proposed amendment, and 

the amendment is made accordingly. 

COMJ!!ENT: 
Jiw Jensen, Montana Environmental. Information Center, 

requested technical changes in wordinq. 

R£SPONSE: 
The technical amendments made ta these ru1es reflect Mr. 

Jensen's recommendations. 

DAVTD W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

~~ .f/i... DENIIUS IV~ector 
certified to the secretary of state October 21, 1991 

Reviewed by: 

~t,t,~,, Atto<ney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.103, 16.44.105-106, 
16.44.109, 16.44.114-116, ) 
16.44.118, 16.44.123-124, 16.44.202,) 
16.44.610, 16.44.901-902, 16.44.911,) 
and new Rule I dealing with permits ) 
for owners and operators of ) 
hazardous waste ) 

To: All Interested Persons 

NOTICE OF ADOPTION OF 
AMENDMENT OF RULES 

AND THE ADOPTION OF 
NEW RULE I 

(Solid & Hazardous Waste) 

1. on September 12, 1991, the department published 
notice at page 1641 of the Montana Administrative Register, 
Issue No. 17, to consider the amendment of the above-captioned 
rules which are part of the ongoing process of seeking re­
authorization from the Environmental Protection Agency under 
RCRA to the state of Montana to continue to operate an indepen­
dent hazardous waste program. owners and operators of hazard­
ous waste management units must have hazardous waste management 
permits during the active life, including the closure period, 
for the unit. These amendments reflect those changes required 
by EPA's revisions of existing permit requirements. The EPA 
revisions, mirrored by the amendments to the current rules, 
more fully explain and outline the permitting process. One new 
rule describes the Department of Health and Environmental Sci­
ences's authority to deny a permit. 

2. The department has adopted the amendments and Rule 
(16.44.127) as proposed with no changes. 

3. No comments were received. 

Certified to the Secretary of State October 21, 1991 

Reviewed by: 

Eleanor Parker, DHES Attorney 
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BEFORE THE PETROLEUM TANK RELEASI COMPENSATION BOARD 
OF THE STATE OP MOH'l'ANA 

In the matter of the amendment o~ 
rules 16.47,101, 16.47.311-312, 
16.47.314, 16.47.316, 16.47.321, 
16.47.323-324, 16.47.333-334, 
16.47.342 and 16.47.351, and new 
rules I and II relatinq to leakinq ) 
petroleum storaqe tank compensation) 
program ) 

To: All Interested Persons 

NOT:ICE OF 
.AIIENDMENT OP RULES 

1tJfD THE ADOPTION OF 
NEW RULES I & II 

(Petroleum Tank Release 
Compensation Program) 

1. on Auqust 15, 1991, the Petroleum Tank Release 
Compensation Board published notice at paqe 1390 of the Montana 
Administrative Register, Issue No. 15, to consider the amend­
ment of the above-captioned rul-. The bio new rules and the 
amendments to 16.47.101, 16.47.312, 16.47.314, arid 16.47.351, 
implement House Bill 973, enacted as chapter 763 of the Laws 
of 1991. The amendments to 16.4.7.311, 16.47.321, 16.47.333, 
and 16.47.336 implement House Bill 485, enacted as chapter 389 
of the Laws of 1991. The amendments to 16.47,316, 16.47.323, 
16.47.324, 16.47.334, and 16.47.342 are based upon the board's 
biennial review of its existinq rules. 

2 • The board has amended and adapted the rul-, as 
proposed, with the followinq chanqes (new material is under­
lined; material to be deleted is interlined): 

16.47.311 DEfiNXTIQNS (l)(a)-(e) Remain the same. 
(g) "Site" means a compl.ex af tlllftks under the same 

ownership on a contigugus piece of property. 
(h) Remains the same. 
(2) Remains the same. 

AUTH: 75-11-318, MCA; IMP: 75-11-302 through 75-11-318, MCA 

1.6.47.314 RELEASE PISCQYERED ON QR AFTER AfRIL 13. 1989 
CONSTRUED ( 1) A tank owner or operator -y be eliqible under 
the 603 program for reimbursement for eliqible casts resultinq 
from an accidental release froJII a petroleum storaqe tank if the 
release was discovered on or after April 13, 1989, even though 
the tank. in place. was out of service on the date of dis­
covery or is presently out of service. 

(2) A tank owner or operator may be eligible under the 
97:3 program for reimbursement of eliqible expenditures -e. 
incurred after May 9, 1991 if the release was discovered on or 
after April 13, 1989, even thouqh the tank, in place. was out 
ot: service on the date of discovery or is presently out of 
service. 
AUTH: 75-11-318, MCA; IMP: 75-11-308, MCA 

16.47.316 CRITEBIA FQR QECISIOlf --COSTS AC1,'UALLX. NECES­
SARILY, AND REASONABLX INCURRED (1) Remains tbe same. 
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(2) "Actually incurred" means, in the case of coJ;"rective 
action expenditures, that one entity--the owner, the operator, 
the insurer of either, or a contractor hired by any of them-­
has made a payment or that a contractor has expended time and 
materials and that only that entity is receiving reimbursement 
from the board. Time and labor contributed by the owner or 
operator or by an unpaid volunteer is not ngrmally an expendi­
ture actually incurred, but the labor of a subordinate employee 
or a contractor reflected by checks and treated by the recipi­
ent as income is actually incurred. An owner or operator maY· 
with prior approval of the department in the corrective action 
plan. provide his own lab9r and be reimbursed for it wnen the 
cost of hiring out the work would have been greater. The 
board will also require proof of payment from an ownet' or 
operator or an insurer, or proof of work completed from a 
contractor. 

EXAMPLES: Remains the same. 
(b) Remains the same. 
(J)-(4) Remains the same. 

AUTH: 75-11-318, MCA; IMP: 75-ll-309, MCA 

16. 4 7. 3 3 6 REVIEW AHD DETER.MINAIION ( 1) The board's 
staff shall receive all applicatioDs fat' reimbursement. The 
staff will determine if the application is complete, then 
forward it to the department for its review. F'ellewift~ t:he 
de!'af'tlftel'lt f'e • iew, tl\e 'rllll. staff will promptly advise the 
applicant of any incompleteness or deficiency which appears on 
the application. Further review will be suspended pending the 
submission of additional information as the applicant, acknow­
ledging an incomplete or deficieat application, agrees to 
furnish. An applicant who believes any request for additional 
information by the staff is not authorized by the Act or these 
rules may request the board to process and consider his 
application, and the boat"d shall proceed. Fqllowing this 
initial staff review the application will be forwarded to the 
department for its review. 

(2)-(6) Remain the same. 
AUTH: 75-11-318, MCA; IMP: 75-11-309(2) and (3), MCA 

RULE I (16.47.3171 HlfrsffiR fio:l TANI< PROGRAM ANQ MfH9R 973 
TANK PROGRAM 

(1) The board has two t'eimbursement prog~ams: afte fer 
lftajel!' taftl{e, whieh aPe all eewered. \ardl8 Ret; e:learly eli!Jiele 
undel!' ~be 973 f'I!'B~f'am 1 and ehe eeher fep eer~ein miner eaftJ[e, 
the 973 program, which covers heatinq oil tanks !as defined in 
the Actl without reference to a maximum size and farm. ranch. 
and residential petroleum storage tanks Cas defined in the Act) 
holding up to 1. 100 gallons. and the 603 program for all 
cove~d tanks not clearly eligible Under the 973 program. The 
603 program covers liability up to $1,000,000 with a potential 
co-payment amount of $17,500 (half the first $35,000). The 973 
J!II!'B~I!'am ee o'ei!'B fa_., I!'EU'lelt1 aftd t esie-eiel tanks Ret eteeeedifi'J 
1,199 ~lle11s, IISelli ee ee.- pe\re~ Pllfechtees fer flenee•e!' 
eial ~ttl!'peses, aftlli taftlts ~~Belli te eeare lteetifti!J eil fer eeftl!l~llllp 
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t.he tlse eH t.he J!remisea. ~is Tbe 973 program covers liabil­
ity up to $500,000 with a potential co-payment amount of $5,000 
(half the first $10,000), 

(2) Remains the same. 
AUTH: 75-11-318, MCA; IMP: 75-11-307, MCA 

RULE II £16.47.3181 HEATING OIL STORED FQR CONSUMPTIVE 
USE ON THE PREMISES Remains the &ame. 
AUTH: 75-11-318, MeA; IMP: 75-11-307, MeA 

3 . The department has thoroughly considered the comments 
received on the proposed rules. The following is a summary of 
the comments received and the department's responses: 

Comment No.1: Ch<Uiqe 16.47.101 to describe program 
cleanup activity as in response to releases from tanks or 
piping. 

Response: This Ch1UHJ8 is unneces11ary as the statutory 
definition of a petroleum storage tank includes piping. 

Comment No. 2: Add definitions of corrective action plan 
and heating oil to the terms defined in 16.47.311. 

Response: The board understands that heating oil is 
construed by the department to include diesel fuel or waste oil 
from engine maintenance operations, when· stored in a tank and 
then burned as heating oil. The ch.ange would therefore be 
unnecessary. The board will follow the department's definition 
of corrective action plaft in 16.45.1101(4) and thus it is 
unnecessary to repeat that definition in its own rules. 

Comment No. 3: The proposed definition of "site" is too 
broad and could be construed to mean two separate service 
stations in different locations:. A better term would be 
"facility" and it shO\lld be defined - a contiguous parcel of 
property under one ownership containing one or more tank 
systems. 

Response: The board agrees with tile point and has decided 
to retain the term "site" but to amend its definition to refer 
to a contiguous parcel of p~operty. 

comment No. 4: Existing language in 16.47,314 regarding 
out of service tanks should clarify that the tanks had to have 
been in the ground on April 13, 1989. 

Res'[!onse: The board agrees with this comment in sub­
stance, and has amended the rule accordingly. 

Comment No. 5: Owne~s or operators of small farm or 
residential tanks should be able to be reimbu~sed for their own 
labor in taking corrective action if prior approval has been 
obtained from the department. 

RQsponse: The board agrees with this comment and has 
amended 16.47.316(2) accordingly. 

Comment No. 6: The new example in ~6.47.316(3) is poor 
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because if a tank is leaking it must be removed. 
Response: The coumrent misconstrues the example. A 

release could be the consequence of a spill or overfill or of 
a failure of piping outside the tank vessel itself. In this 
example only the term "tank" refers just to the vessel and not 
to the piping, in order to illustrate when a tightness test is 
or is not an eligible expenditure. 

comment No. 7: In the same new example, the board should 
consider whether expenditures to investigate a suspected 
release would be eligible for reimburs-ent reqardless of 
whether a release is subsequently confirmed at the site. 

Response: The example makes- it clear that the· expenditure 
for a t iqhtness test is eligible only if a release is con­
firmed. 

comment No. a: The second new example in 16,47.316(3) is 
misleading because if the suspect release was identified 
through inventory checks a loose fitting would not be a likely 
cause. 

Response: Staff investigations for the board have found 
such fact patterns. 

Comment No. 9: The board should revise the example of a 
reasonably incurred expenditure in 16.47.316(4) so that an 
owner or operator is not required to find the lowest qualified 
bidder when selecting an environmental consultant. 

Response: The board rejects the proposed change at this 
time without prejudice to return to this issue if and when it 
gives notice of proposed rulemaking in this part of the rule. 

Comment No. 10_: Subsection (1) in 16.47.321 should be 
revised to be cast in terms. of a tank syst~ 

Response: The definition of a tank takea in the system; 
see response no. 1-

Comment No. 11: Severa~ department rules. should be 
specifically mentioned in 16.47.321(1) (d). 

Response: This part of the rule was not mentioned in the 
notice of proposed rulemaking· and the board declines to take 
the recommended action on it at this time. 

comment No. 12: The board should revise 16.47.334(1) (a) 
to recognize that a corrective action plan can be approved 
verbally, and when that is done the application should. so 
state. 

Response: Same as response no. 11. 

Comment No. 13: The board should amend 16.47.334(3) to 
set a one-year limit on the submission of claims after correc­
tive action has been completed. 

Response: same as response no. 11. 

Comment No, 14: The board should amend 16,47.336(1) to 
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state that the board's staff will advise an applicant of any 
incompleteness or deficiency and suspend further review before 
the application is forwarded to the department for its review. 

Response: The board agrees with the point that the rule 
as set out in the notice is unclear and is revising it, 
although not exactly as requested. An applicant has the right 
to have the board consider its application even if the staff 
considers it incomplete. 

C9mment No. 15: The board should amend 16.47.336(3) to 
extend the 7-day period before board consideration of applica­
tions and staff reports on them, to give the parties more time 
to resolve or clarify questions about the application. 

Response: same as response no. 11. 

Comment No. 16: The board should amend the last sentence 
of 16.47.342(3) to state that if the board modifies a correc­
tive action plan the department must concur in the modifica­
tion. 

Response: Same as response no. 11. 

comment No. 17: The board should clarify the wording of 
subsection (1) in new rule I to use the 603 or 973 progra. 
titles and to clarify that no size limit applies to heating oil 
tanks. 

Response: The board agrees with these comments and has 
revised new rule I(l) accordingly. 

Comment No. 18: The board should revise the second 
sentence in new rule !(2) to read as follows: "A person who 
seeks reimbursement under the 973 program must prove that no 
leaking tank at the site is eliCJibla under the 603 program., 
unless separate releases cap be isolated or occurred at 
different periods of tiu." 

Response: The board declines to make this change. rt 
would appear to create many more problems than it would solve. 

Certified to tbe 

PE!rROLEilM TANK RELEASE 
COMPENSATION BOARD 
Howard Wheatley, Chairman 

By: jf;a,t /) ·&_, 
~ an R ley, Execut~~ctor 

Sacr~ry of State Oct9be 1991 

Reviewed by: 

&:d.i~s Atto=•Y 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.19.401 relating to ) 
low income property tax ) 
reduction ) 

NOTICE OF THE AMENDMENT 
of ARM 42.19.401 relating to 
low income property tax 
reduction 

TO: All Interested Persons: 
1. On September 12, 1991 the Department published notice 

of the proposed amendment of ARM 42.19.401 relating to low 
income property tax reduction at page 1682 of the 1991 Montana 
Administrative Register, issue no. 17. 

2. A Public Hearing was held on October 9, 1991, to 
consider the proposed amendment. No one appeared to testify and 
no written comments were received except from department staff 
who offered additional amendments to the rule as follows: 

42.19.401 LOW INCOME PROPERTY TAX REDUCTION (1) remains 
as proposed. 

(2) The department or its agent will review the 
application and any supporting documents. The department may 
review income tax records to determine accuracy of information. 
The department or its agent will approve or deny the 
application. The applicant will be advised in writing of the 
decision. An annual statement of eligibility is required unless 
a review of income tax records or other records related to the 
applicant's income demonstrates that an individual who mel the 
ptooisious of (l)(a) had no significant change in income level 
AND SUCCESSFULLY QUALIFIED DURING THE PRECEDING 12 MONTHS PRIOR 
TO JANUARY 1 OF THE CURRENT TAX YEAR. In that situation the 
annual statement of eligibility required may be waived by the 
department or its agent. 

(3) and (4) remain as proposed. 
(5) Business income is that income reported AS NET PROFIT 

OR LOSS on schedule C ~. or schedule F, line 12, of the 
federal income tax return, ot the income tepot ted 011 state 
inconae lax retutll Coon Cb'l' line 11, oz the incosae tepcated on 
fedetal cotpotatiou tax telULII forn1 1128 line 11, whicheoet is 
greatet. 

(6) remains as proposed. 
3. The department has adopted the rule with these 

addit~io /amendments. 

-~o "Y4zkr----- 4:)~~ DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State October 21, 1991 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.20.102 and 42.20.147 
relating to applications for 
property tax exemptions and 
criteria for agricultural land 
valuation 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 
of ARM 42.20.102 and 
42.20.147 relating to 
applications for property tax 
exemptions and criteria for 
agricultural land valuation 

1. On September 12, 1991, the Department published notice 
of the proposed amendment of ARM 42.20.102 and 42.20.147 
relating to applications for property tax exemption and criteria 
for agricultural land valuation at page 1672 of the 1991 Montana 
Administrative Register, issue no. 17. 

2. No hearing was held and no public comments were 
received regarding these rules. 

3. The Department has amended the rules as proposed. 

c(Z~~=-/ ~#oi;s~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State OCtober 21, 1991 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.21.106, 42.21.107, ) 
42.21.113, 42.21.123, 42.21.131,) 
42.21.137, 42.21.138, 42.21.139,) 
42.21.140, 42.21.151, 42.21.155,) 
and 42,21.305 and the ADOPTION ) 
of RULE I (42.21.163) and RULE ) 
II (42.21.164) relating to ) 
personal property ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
of ARM 42.21.106, 42.21. 
107, 42.21.113, 42.21.123, 
42.21.131, 42.21.137, 
42.21.138, 42.21.139, 
42.21.140, 42.21,151, 
42.21.155, and 42.21.305 
and the ADOPTION of RULE I 
(42.21.163) and RULE II 
(42.21.164) relating to 
personal property 

1. On September 12, 1991, the Department published notice 
of the proposed aJtendment and adoption of rules relating to 
personal property at page 1694 of the 1991 Montana 
Administrative Register, issue no. 17. 

2. A Public Hearing was held on October 9, 1991, to 
consider the proposed amendments and adoption. Written and oral 
testimony was received during and subsequent to the hearing. 

3, Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the Department: 

GENERAL STATEMENTS REGARDING COMMENTS: Supporting comments 
came From Kiewit Western Co. on new Rule I (42.21.163) and from 
the Montana Taxpayers' Association on new Rule II (42.21.164). 

Opposing written and oral comments received from Phillips 
County, Rosebud County and Bighorn County were only directed 
towards ARM 42.21.131. Also, written testimony in opposition to 
ARM 42.21.131 was received and signed by 25 County Assessors. 

RESPONSES TO OPPOSING COMMENTS: 

Comment: The Department's failure again this year to state 
and adequately justify its proposed change to ARM 42.21.131, as 
occurred in 1991, may subject this proposed 1992 rule to 
judicial invalidation. 

Res~nse: The Department believes it did adequately 
justify 1 ts 1991 rule change. The department responded to 
questions on the 1991 changes to ARM 42.21.131 during at least 
2 public meetings and provided written responses to concerns 
raised during the rule hearing. 

The proposed rule change to ARM 42. 21.131 for 1992 is 
limited to updating the trended depreciation schedule. The 
methodology for valuing heavy equip.ent isn't a subject of these 
rule changes. 
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Justification for the change is quite simple. Schedules 
must be updated annually to reflect changing property values and 
provide for valuing new equipment that wasn't listed on the 
schedule for the previous year. 

Conunent: If the Department's position that Green Guides 
don't yield market value is accepted as correct, then it has 
adopted a standard of value for heavy equipment which is 
inconsistent with the statute which is being implemented through 
the administrative rule. 

ResPOnse: The proper methodology for valuing heavy 
equipment is not the subject of these rules. The rule change 
for heavy equipment is limited to updating the trended 
depreciation schedule. 

The Department believes the acquired cost method of valuing 
heavy equipment it adopted for 1991 best reflects the market 
price of this type of equipment. Green Guide values may be 
used, but only if information needed for using acquired cost is 
unavailable or UPacceptable. However, if the Guides are used 
and result in an incorrect value the Department is adopting new 
Rule II allowing the property owner to present evidence of true 
market value. 

Comment: If the Department has concluded that the use of 
the data in the Green Guides is not a reliable indicator of 
value of heavy equipment, it is difficult to fathom how the data 
in the same Green Guides could be accepted by the Department as 
a reliable basis for calculating the depreciation for heavy 
equipment. 

Response: The proper methodology for valuing heavy 
equipment Is not the subject of these rules. The rule change 
for heavy equipment is limited to updating the trended 
depreciation schedule. 

The Department has concluded that the acquired cost method 
most accurately identifies the market value of heavy equipment. 

The use of this method requires a determination of the rate at 
which heavy equipment depreciates. Aggregate information from 
the Green Guide is used to determine this rate. However, 
individual property "quick sale" (wholesale) values from the 
guide aren't used for the acquired cost method. 

The Green Guide is still used as an alternative to 
"acquired cost minus depreciation." The Department has never 
said that the Green Guide was not a method for determining 
market value its just that the acquired cost minus 
depreciation is a better method for determining market value of 
heavy equipment. 

Comment: The Department should abandon all efforts to 
amend the heavy equipment rule until it has appointed an 
advisory committee to examine the issue of whether the use of 
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the Green Guides yields the market value of heavy equipment. 

Response: The proper methodology for valuing heavy 
equipment is not the subject of these rules. The rule change 
for heavy equipment is limited to updating the trended 
depreciation schedule. The Department must proceed with the 
adoption of the changes to ARM 4 2. 21.131 to ensure that a 
current schedule is available for valuing heavy equipment in 
1992. 

The Department properly adopted a 
for valuing heavy equipment for 1991. 
isn't being changed for 1992, an 

rule on the methodology 
Since that methodology 

advisory committee is 
unnecessary. 

COllllllent: The validity of this rule is presently under 
litigat1on and shouldn't be heard until the court renders a 
decision. 

Response: The Department must proceed with the adoption of 
the changes to ARM 42.21.131 to ensure that a current schedule 
is available for valuing heavy equipment in 1992. When the 
court renders a decision on the methodology used for valuing 
heavy equipment in 1991, the Department will carefully examine 
its impact on the methodology for valuing heavy equipment for 
1992. The case at issue is Rosebud County v. Montana Department 
of Revenue, Sixteenth Judicial D1str1ct Court, No. DV-91-77, and 
has been pending with the court for several months. 

Comment: Several comments were received specific to the 
methodology used to value heavy equipment. 

Response: The Department isn't proposing to change the 
methodology with these rules~ The methodology for valuing heavy 
equipment is currently under review by the courts. The 
Department will comply with judicial direction on methodology. 

3. The Department has adopted the rules as proposed. 

CkW~< 
CLEO ANDERSON 
Rule Reviewer 

co~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State October 21, 1991 

20-10/31/91 Montana Administrative Register 



-2046-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.22.104 relating to ) 
Centrally Assessed Property ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
of ARM 42.22.104 relating to 
Centrally Assessed Property 

1. On September 12, 1991, the Department published notice 
of the proposed amendment of ARM 42.22.104 relating to centrally 
assessed property at page 1680 of the 1991 Montana Administra­
tive Register, issue no. 17. 

2. A public hearing was held on October 9, 1991, to 
consider the proposed amendment. Department staff were the only 
persona to appear at the hearing. No written com111ents were 
received. Department staff offered additional amendments to the 
rule which are as follows: 
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~ 1!1 The total market value for these assessed 
automobiles, trucks, equi~ment attached to the vehicle and 
special mobile equipment 1S deducted from the Montana unit 
value, as defined in ARM 42.22.121, to determine the amount of 
the Montana unit value to be allocated under the provisions of 
ARM 42.22.122. This methodology shall be effective for all 
reporting years beginning after December 31, 1991. AUTH: Sec. 
15-23-108, MCA: IMP, 15-23-101, MCA. 

4. Therefore, the Department adopts the rule with the 
amendments listed above. 

/~' ~ 
(___~/~ 
CLEO ANDERSON 
Rule Reviewer 

~~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State on October 21, 1991 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.22.1311 
relating to industrial 
machinery and equipment trend 
factors 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.22.1311 relating to 
industrial machinery and 
equipment trend factors 

TO: All Interested Persons: 
1. On September 12, 1991, the Department published notice 

of the proposed amendment of ARM 42.22.1311 relating to 
industrial machinery and equipment trend factors at page 1675 of 
the 1991 Montana Administrative Register, issue no. 17. 

2. No hearing was held and no public comments were 
received regarding these rules. 

3. The Department has adopted the rule as proposed. 

ck~ CLEO ANDERO 
Rule Reviewer 

a:J!h;o ~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State OCtober 21, 1991 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.102, 46.12.583 and 
46.12.584 pertaining to 
organ transplantation 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.102, 46.12.583 
AND 46.12.584 PERTAINING TO 
ORGAN TRANSPLANTATION 

1. On September 12, 1991, the Department of Social and 
Rehabilitation services published notice of the proposed 
amendment of Rules 46.12.102, 46.12.583 and 46.12.584 pertain­
ing to organ transplantation at page 1719 of the 1991 Montana 
Administrative Register, issue number 17. 

2. The Department has amended 
46.12.583 and 46.12.584 as proposed. 

Rules 46.12.102, 

3. No written comments or testimony were received. 

4. The amendment expanding coverage to include liver 
transplantation for adults in certain cases will be effective 
retroactive to October 17, 1991. The rule is 'being made 
retroactive because the U.S. Department of Health and Human 
Services has recently approved coverage of liver transplants 
for adults as well as children. In doing so they have 
concluded that liver transplants for adults are not to be 
cons ide red exper imenta 1. On October 17th the Department of 
Social and Rehabilitation Services has likewise agreed with 
this decision and believes it to be necessary to start 
coverage immediately in order to save the lives of individuals 
currently awaiting approval. 

certified to the secretary of State ~o~c~t~o~b~eLr~2~1L_ _________ , 1991. 

20-10/31/91 Montana Administrative Register 



-2050-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XXV, the amendment of Rules 
46.12.1208 through 
46.12.1210 and the repeal of 
Rules 46.12.1201 through 
46.12.1207 pertaining to 
medicaid nursing facility 
services and reimbursement, 
and appeal procedures for 
certain other medicaid 
providers 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH XXV, THE 
AMENDMENT OF RULES 
46.12.1208 THROUGH 
46.12.1210 AND THE REPEAL 
OF RULES 46.12.1201 THROUGH 
46.12.1207 PERTAINING TO 
MEDICAID NURSING FACILITY 
SERVICES AND REIMBURSEMENT, 
AND APPEAL PROCEDURES FOR 
CERTAIN OTHER MEDICAID 
PROVIDERS 

1. on July 25, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I through XXV, the amendment of Rules 
46.12.1208 through 46.12.1210 and the repeal of Rules 
46.12.1201 through 46.12.1207 pertaining to medicaid nursing 
facility services and reimbursement, and appeal procedures for 
certain other medicaid providers at page 1212 of the 1991 
Montana Administrative Register, issue number 14. 

2. The Department has adopted [RULE VJ 46.12.1228, RATE 
EFFECTIVE DATES; [RULE X] 46.12.1237, CALCULATED PROPERTY COST 
COMPONENT; [RULE XVIII] 46.12.1254, BED HOLD PAYMENTS; [RULE 
XIX] 46.12.1255, MEDICARE HOSPICE BENEFIT - REIMBURSEMENT; 
[RULE XX] 46.12.1258, ALLOWABLE COSTS; [RULE XXI] 46.12.1260, 
COST REPORTING, DESK REVIEW AND AUDIT; [RULE XXIII] 
46.12.1264, THIRD PARTY PAYMENTS AND PAYMENT IN FULL; and 
[RULE XXIV] 46.12.1265, UTILIZATION REVIEW AND QUALITY OF CARE 
as proposed. 

3. The Department has adopted the following Rules as 
proposed with the following changes: 

[RULE Il 46.12.1221 SCOPE. APPLICABILITY AND PURPOS~ 
subsections (1) through (3) remain as proposed. 
( 4) The purpose of the department's rules relating to 

medicaid reimbursement of nursing facility services is to 
provide, as required by federal law, for payment for nursing 
facility services through rates which are reasonable and 
adequate to meet the costs. INCLUDING THE COSTS OF SERVICES 
REQUIRED TO ATTAIN OR MAIBTAIN THE HIGHEST PRACTICA»LE PHYSI­
CAL• M!!1fTAL AlfD P§XCJJPSOCIAL WELL-BEING OF EACH MEDICAID 
RECIPIENT. which must be incurred by efficiently and economi 
cally operated facilities in order to provide care and ser­
vices in conformity with applicable state and federal laws, 
regulations and quality and safety standards. 
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!RULE IIJ 46.12.1222 DEFINITIONS -f» Unless the con­
text LEr~e~q~u~i~rLeLs~-o~t~h~eur~w~i~s~e~,--~in~~s~u~b~-·c~h~a~pter 12 the following 
definitions apply: 

Original subsections (1) (a) 
proposed but will be renumbered 

through (1) (t) 
as subsections 

remain as 
(1) through 

(20). 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-101 MCA 

!RULE IIIJ 46.12.1223 PROVIDER PARTICIPATION REQUIREMENTS 
Subsections (1) through (1)(b) remain as proposed. 
(c) maintain a current certification for Montana medi­

caid issued by the department of health and environmental 
sciences under applicable state and federal laws, rules, regu­
lations and policies for the category of care being provided, 
or, if the facility is located outside the state of Montana, 
maintain current medicaid certification in the state in which 
the facility is located FOR THE CATEGORY OF NURSING FACILITY 
CARE BEING PROVIDED; 

Subsections (1) (d) and (1) (e) remain as proposed. 
(f) for providers maintaining resident trust accounts, 

insure that any funds maintained in such accounts are used 
only for those purposes tor which the resident, legal guard­
ian, or personal representative of the resident has given 
written authorization. The provider must maintain personal 
funds in excess of $50 in an interest bearing account and must 
credit all interest earned to the resident's account. 
Resident's personal funds wRieh de ne~ e"eeed IN AMOUNTS UP TO 
$50 must be maintained in a nen int.erest. eeariHIJ aeeeti!nt. er 
~y---e;.sh f~tni!l IN SUCH A HANNER THAT THE R!ljSIDENT HAS CON­
Vt;;tHENT ACCESS TO SUCH FQNDS WITHIN A REASONABLE TIME UPON 
REQUEST. A provider may not borrow funds from such accounts 
or commingle resident and facility funds for any purpose; 

Subsections (1) (g) and (1) (h) remain as proposed. 
(i) comply with all applicable federal and state laws, 

rules, regulations and policies regarding nursing facilities 
at the times and in the manner required therein, including but 
not limited to 42 U.S.C. §1396r(b) (5) and 1396r(c) i1221 
SUfP.l. WHICH CONTAINS FEDERAL LAWS RELATING TO NURSING HOME 
REIQBM. The department hereby adopts and incorporates herein 
by reference 42 u.s.c. §1396r(b) (5) and 1396r(c). A copy of 
these statutes may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation services, 
P.O. Box 4210, Helena, Montana 59604-4210. 

Subsection (2) remains as proposed. 

AUTH: Sec. 53-6-108, 53-6-111 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-106 and 53-6-107 MCA 
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[RULE !VJ 46.12.1226 NURSING fACILITY REIMBURSEMENT 
(1) For nursing facility services, other than ICF/MR 

services, provided by nursing facilities located within the 
state of Montana, the Montana medicaid program will pay a 
provider, for each medicaid patient day, a per diem rate 
determined in accordance with this section, minus the amount 
of the medicaid recipient's patient contribution. The per 
diem rate shall BE SUBJECT TO THE MINIMUM ANP MAXIMUM LEVELS 
ne~ eHeeea ~he li•i~a~ien specified in subsection (3). Except 
as provided in subsection (4), the per diem rate is the sum of 
the following components: 

Subsections (1) (a) through (1) (c) remain as proposed. 
(d) a calculated property cost component, individually 

determined for each provider in accordance with [Rule X] ARM 
46.12.1237, or a grandfathered property component determined 
in accordance with [Rule XIJ ARM 46.12.1240, if the provider 
is entitled to a grandfathered property rate under the provi­
sions of [Rule XI] ARM 46.12.1240. 

Subsection (2) remains as proposed. 
(3) A provider's per diem rate for rate year 1992 shall 

n&& NEITHER exceed the provider's average per diem rate, 
including the OBRA increment, in effect for rate year 1991 
plus ~ ~ per diem. NOR BE LESS THAN THE PROVIDER'S 
AVERAGE PER PIEH HATE. INCLUDING THE OBBA INCREMENT. IN EFFECT 
FOR BATE YEAR 1991 PLUS 5.5\ OF SUCH 1991 BATE. 

Subsections (4) through (11) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE VIJ 46,12.1229 OPERATING COST COMPONENT Subsec­
tions (1) through (2) (a) remain as proposed. 

(i) Except. as otherwise specified in [Rule XIII) ARM 
46.12.1243, for rate years be~Jinninl) en er af~er Jtdy 1 1 1991 
1992, the base period is the provider's cost report period of 
at least six months with a fiscal year ending between January 
1, 1989 and December 31, 1989 inclusive, if available or, if 
not available, the provider's cost report period of at least 
six months on file with the department before July 1, 1991. 

Ciil EXCEPT AS OTHERWISE SPECIFIED IN [RULE XIII] ARM 
46.12.1243. FOR BATE YEAR 1993. THE BASE PEBIOD IS THE PRO­
VIDER'S COST REPORT PERIOD OF AT LEAST SIX MONTHS WITH A 
FISCAL YEAR ENDING BETWEEN JANUARY 1. 1991 AND PECEMBER 31. 
1991 INCLUSIVE. IF AVAILABLE OR. IF NOT AVAILABLE. THE PRQ­
YIPER'S COST REPORT PERIOD OF AT LEJI.ST SIX MONTHS ON FILE WITH 
THE DEPARtMENT BEFORE JULY 1. 199~, 

Subsections (2) (b) through (2) (d) (i) remain as proposed. 
Ciil FOR PURPOSES OF SET'I'ING STATE FISCAL Yl:l!E 12~J 

BATES. IF A PROVIDER HAS NOT FILLED A COST REPORT FOR A PEBlQP 
OF AT LEAST SIX MQNTHS WITH A FISCAL YEAR ENDING BETWfifiN 
JANUARY 1. 1991 ANP PECEMBER 31. 1991 INCLUSivE. SUCH PROVIDER 
SHALL NOT BE INCLUDED IN THE ARRAY FOR PQRPOSES OF CALCULATING 
THE MEDIAN. 
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(e) "Operating costs" means allowable patient-related 
administrative costs (including home office and management 
fees), dietary, laundry, housekeeping, plant operation, and 
other allowable patient service costs. SQBJECT TO THE PRQ­
VISIONS Of fRULE XXJ ARM 46.12.1258. not included in the 
direct nursing personnel cost component or the property cost 
component. 

Subsections (2) (f) and (3) remain as proposed. 
(4) The operating cost limit is H5-\ ll.QJ. of ~aedian 

operating costs. 
Subsection (5) remains as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE VIIl 46.12.1231 
CQMPONENT subsections 

proposed. 

QIBECT NUBSING P£RSQNN£L COST 
(1) through (2)(a) r.aain as 

( i) Except as otherwise specified in [Rule XIII] ARM 
46.12.1243, for rate years be,lRAiR9 en er af~er J~ly 1, 1991 
~. the base period is the provider's cost report period of 
at least six ~nonths with a fiscal year ending between January 
1, 1989 and December 31, 1989 inclusive, if available or, if 
not available, the provider's cost report period of at least 
six months on file with the department before July 1, 1991. 

!iil EXCEPT AS OTHERWISE SPECIFIED IK !RULE XIIIl ARM 
46.12.1243. FQR BATE YEAR 1993. THE SASE PERIOD IS THE PRO­
VIPER'S COST REPQBT PEBIOD OF AT LEAST SIX MQNTHS WITH A 
FISCAL YEAR ENQING BETWEEN JANUARY 1. 1991 MD PECEM8EB 31. 
1991 INCLUSivE. IF AVAILABLE OR. IF NOT AVAILABLE· THE PRQ­
VIPEB.' S CQST REPOBT PEftiOD OF AT LEAST SIX MOBTHS OK FILE WITH 
THE DEPARTMENT BEFORE JULY 1. 1992. 

Subsection (2)(b) re.ains as proposed. 
(c) •oirect nursing personnel cost• means allowable 

direct nursing personnel wages, salaries and benefits, to the 
extent such are direct costs of patient-related services 
actually rendered within the facility and are separately 
identifiable, rather than merely allocable, as such. Direct 
nursing personnel costs include the accrued wages, salaries 
and benefits of registered nurses, licensed practical nurses, 
nurse aides, and director of nursing, if any, to the extent 
such wages, salaries and benefits meet the other requireaents 
of this definition ANP SUBJECT TO THE PBQVISIONS OF [RULE XXl 
AM 46.12.1258. 

Subsections (2)(d) through (2)(f)(i) ra.ain aa proposed. 
Ciil FOR PQRPQSES OF SE'ITING STATE FISCAL YEAR 1993 

BATES, IF A PBOVIDEB HAS NOT FILEP A CQST REPORT FQR A PEftlOp 
OF AT LEAST SIX MONTHS WITH A FISCAL YEAH EHDI.NG BETWEEN 
JANUARY 1. 1991 AND DECEMBER 31, 1991 INCLQSIVJ. SQCH PROyiDEB 
SHALL NOT BE INCLUDEp IN DIE ARMY FOR PURPOSES OF CALCULATING 
THE MEDIAN. 

Subsection (3) remains aa proposed. 
!al FOR PUBPQSES OP SQBSECTIQN (3), DIE PRQVIDER'S 

INFLATED BASE PERIOP COMPOSITE NURSING WAGE BATE SHALL NQT BE 
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LESS THAN 85% OF THE STATEWIDE MEDIAN AVERAGE WAGE. AS PETER­
MINED FROM INFLATED BASE YEAR COST REPORT INFORMATION FOR ALL 
PROVIDERS. 

(4) The direct nursing personnel cost limit is ~ 1121 
of the statewide median average wage, multiplied by the pro­
vider's most recent average patient assessment score, 
determined in accordance with [Rule VIII] ARM 46.12.1232. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

fRQLE YIIIJ 46.12.1232 PATIENT ASSESSMENT SCORING AND 
STAFFING REQUIREMENTS (1) Each provider must report to 

the department each month the care provided for each medicaid 
resident in the facility on the forms provided and in accor­
dance with the patient assessment manual and instructions 
supplied by the department, WHICH CONTAINS REQUIREMENTS Atm 
INSTRUCTIONS FOR COMPLETION OF PATIENT ABSTRACTS. The patient 
assessment manual dated July 15 1 SEPTEMBER 1991 is hereby 
adopted and incorporated herein by reference. A copy of this 
manual is available from the Medicaid Services Division, 
Department of Social and Rehabilitation Services, 111 sanders, 
P.O. Box 4210, Helena, MT 59604-4210. 

Subsections (2) and (3) remain as proposed. 
(4) Based upon the monthly patient (resident) assessment 

form submitted ~ the provider in accordance with subsection 
(2) and considering such hours as are allowable under the 
patient assessment manual, the department will determine the 
provider's hourly patient assessment score for the month as 
follows: 

Subsections (4) (a) through (5) (c) remain as proposed. 
(6) At least once annually, the department or its agents 

will monitor the monthly patient assessment abstracts for 
accuracy and consistency with medical records maintained by 
the provider. If the department's monitor team finds that the 
abstracts, as suppsr~ed aRd ·~erified ey ~1\e previder' e el\ar~ 
deeumeR~atieR AS SUBMITTED TO THE DEPARTMENT BY THE PROVIDER 
FOR THE MONTH, are significantly different, as defined in 
subsection (6) (a), than the abstracts as euemit~ed te t:he 
departmeRt ey tl\e preYideP fep tl\e same IIIBRtft SUPPORTED AND 
VERIFIED BY THE PROVIDER'S MEDICAL RECORDS, the provider's 
average patient assessment score, for purposes of determining 
the direct nursing personnel cost limit under [Rule VII] ARM 
46.12.1231, will be the provider's hourly patient assessment 
score for the monitor month, calculated using the methodology 
described in subsection (4) (a) and based upon the abstracts as 
verified by the monitor team. 

(a) For purposes of these rules, "significant differ­
ence" and "significantly different" mean a teR pereeRt er 
~reater wariaAee THAT THE MINUTES REPORTED IN THE ABSTRACTS AS 
SUBMITTED BX THE PROVIDER TO THE DEPARTMENT ARE TEN OR MORE 
PERCENT GREATER OR LESS THAN THE MINUTES AS DETERMINED BY THE 
MONITOR TEAM. 
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Subsections (6) (b) through (6) (d) (i) (B) remain as pro­
posed. 

(e) Within thirty (30) days of the department's mailing 
of the monitor findings as required under subsection (6) (b), 
tJte t, provider WHICH OBJECTS TO THE SAHPLING TECHNIQUE may 
request a monitor of 100% of the monthly patient assessment 
abstracts for the month originally monitored. 

Subsections (6) (e) (i) through (6) (e) (iii) remain as 
proposed. 

(7) A provider whose direct nursing personnel cost 
component, effective July 1, has been determined using a ~ 
provider's average patient assessment score determined 1n 
accordance with subsection (6) or (6)(e)(i), may request that 
a new monitor be performed. In the event of such a request, 
the monitor will be performed on a month from the period May 
through october, as selected by the department or its agents. 

Subsections (7) (a) and (7)(a)(i) remain as proposed. 
(b) If the new monitor findings indicate that a signifi­

cant difference exists.._ there will be no change in the pro­
vider's rate. 

(8) Providers must provide staffing at levels which, at 
a minimum, equal the staffing requirements indicated by the 
provider's ftettf-ly AVERAGE patient assessment score fer tee 
~. determined in accordance with this section. 

Subsections (8) (a) through (8) (b) (ii) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-108 MCA 

[RULE IXJ 46.12.1235 OBRA COST COMPONENT Subsection 
(1) remains as proposed. 

(2) For all providers, the OBRA increment will be ~ 
$2.00 per patient day. 

(a) The OBRA increment covers the medicaid share of 
nurse aide certification training costs incurred to meet OBRA 
requirements and all other fiscal year 1992 costs of complying 
with the requirements of the Omnibus Budget Reconciliation 
Acts of 1987, 1989 and 1990, public laws 100-20JL aftd 101-239 
AUD 101-508, and all state and federal laws and regulations 
adopted thereunder, including but not limited to the costs of 
training for nurse aides other than the costs of actual test­
ing required for nurse aides. 

Subsections (2) (b) through (3) (c) (i) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE XIJ 46,12,1240 GBANPFATHEREP PROPERTY COST CQMPO­
~ Subsections (1) through (5) (e) remain as proposed. 
(6) Re~aFdless ef any eteer prawisien ef teese ~ales, if 

tee pre.,ider's ealealated preperty eest ee~~~penent! fBI' tee new 
!'&tie year e~eals er eMeeeda the pra~ider'a .~a-eered 
pFaperty east ee111penent fer t.he new Petie yeap 1 t.he pll'eoider'e 
per diem rate feF tee ne'A' Pate year aRd fer all •••el!laent 
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years e~all be based ~peR ehe ppe~ide!'"e eale~leted pPepe~ty 
eeet ee!llpBI'\eRt, S~eh a p!'e•.ider shall Rae be eRt.H:led te aRy 
f~rehef' ~f'aRdfathef'iR~ p!'eteetieR. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

LRULE XII) 46.12,1241 CHANGE IN PROVIDER PEFINED 
Subsections (1) through (1) (d) remain as proposed. 
(2) In determining whether a change in provider has 

occurred within the meaning of this section, the provisions of 
federal medicare law, regulation or policy or related caselaw 
regarding changes in ownership under the medicare program !e 
ABE not applicable. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

£RULE XIII) 46,12.1243 INTEBIM PER PIEM RATES FOR NEWLY 
CONSTRUCTED fACILITIES AND NEW PROVIPERS Subsection (1) 

remains as proposed. 
(2) For in-state providers, other than ICF/MR providers, 

which as of July 1 of the rate year have not filed with the 
department a cost report covering a period of at least six 
months participation in the medicaid program in a newly con­
structed facility or following a change in provider as defined 
in [Rule XII) ARM 46.12.1241, the interim per diem rate shall 
be the bed-weighted median per diem rate for all nursing 
facility providers. IF THE NEW PROVIDER RESULTS FRQM A CHAH~E 
IN PRQYIPER AS PEFINED IN £RULE XII) ARM 46.12.1241, THE HEW 
PROVIDER'S INTERIM BATE IS SQBJECT TO TUE PROVISIQNS OF £RULE 
IyC3!1 ARM 46.12.1226(31, AS APPLIED TO THE fACILITY'S AVERAGE 
PER DIEM BATE IH EFFECT FOR TflE ENTIRE PREVIOUS RATE Y£AR. AS 
IF NO CHAHGE IN PROVIDER HAD OCCURB£0, The interim rate shall 
be determined based upon all non-interim provider rates 
determined by the department and effective as of July 1 of the 
rate year. 

Subsections (2) (a) through (3) (b) (iii) remain as pro­
posed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE XIYJ 46.12.1245 SErABATELY BILLABLE ITEMS 
(1) In addition to the amount payable under the provi­

sions of [Rule VI(1) or (4)) ARM 46.12.1229(1) or (4), the 
department will reimburse nursing facilities located in the 
state of Montana for THE FOLLOWING separately billable items 
listed iR the fellewin~ s~bseetiens (a) th!'e~!h (RRRRR): 

Subsections (1) (a) through (1)(aa) remain as proposed. 
Original subsections (1) (bb) through (1) (fffff) (iii) 

remain as proposed but will be renumbered as subsections 
(1) (ab) through (1) (df) (iii). 
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original subsection ( 1) (ggggg) remains as proposed but 
will be renumbered as subsection (2). 

(i~) If the items listed in subsections ill(a) through 
(fffff) C1l Cdf) are also covered by the medicare program and 
provided to a medicaid recipient who is also a medicare recip­
ient, reimbursement will be limited to the lower of the 
medicare prevailing charge or the amount allowed under subsec­
tion +a+ llJ.. such items may not be billed to the medicaid 
program tor days of service tor which medicare Part A coverage 
is in effect. 

Original subsection (1) (ggggg) (ii) remains the same in 
text but will be renumbered as subsection (2)(b). 

Original subsections (1)(hhhhh) through (1)(jjjjj) remain 
as proposed but will be renumbered as subsections (3) through 
(5). 

(~~) Non-emergency transportation for activities 
other than those described in [Rule Il+±tfmtlllll ARM 
46.12. 1222 ( 13) , may be billed separately in accordance with 
department rules applicable to such services. Emergency 
transportation may be billed separately by an ambulance ser­
vice in accordance with department rules applicable to such 
services. 

Original subsection ( 1) ( 11111) remains as proposed but 
will be renumbered as subsection (7). 

(~~) The provisions of subsections (hhhbh) L1l 
through (11111) Lil apply to all nursing facilities, including 
intermediate care facilities for the mentally retarded, 
whether or not located in the state of Montana. 

Original subsection (1) (nnnnn) remains as proposed but 
will be renumbered as subsection (9). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE XVJ 46.12.1246 IT£MS BILLABLE TQ RESIDENTS 
Subsections (1) through (l)(m) remain as proposed. 
(n) ~ items usually reimbursed under the per diem rate 

- BQT FOR which the resident requests a specific it- or 
brand different from that which the facility routinely stocks 
or provides (e.g., special lotion, powder, diapers); and 

(o) over-the-counter drugs other than IH£ routine stock 
items~ such as acetaminophen, aspirin, milk of magnesia, 
mineral oil, suppositories for evacuation, maalox and mylanta~ 
WHICH ARE REIMBURSED AS PART OF THE PER DIEM RATE• 

Subsections (2) through (2)(b) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

rRULE XYll 46.12.1249 B£IMBQRSJ!iMENT FOR lNTEJ!MEPIATE 
~CaAR~E~F~O~R~T~HuE~M~E~N~T~A~L~L~XL-R~kETAR~~o~E~D Subsections (1) through 

(4) remain as proposed. 
(5) The difference 

allocable to services to 
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subsection (2), and the total amount paid through the interim 
payment rate will be settled through the overpayment and 
underpayment procedures specified in [Rule ~ XXII] ARM 
46.12.1261. 

Subsection (6) remains as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

fBULE XVII1 46.12.1251 REIMBURSEMENT TO OUT OF STATE 
FACILITIES Subsections (1) through (4){c) remain as 

proposed. 
(d) a properly completed level I screening form for the 

resident, as required by ARM 46.12.130~~. et seq.; 
(i) TO THE EXTENT REOUIREP BY ARM 46.12.1301. ET SEQ .. A 

A level I screening must be performed prior to entry into the 
nursing facility to determine if there is a diagnosis of 
mental illness or mental retardation and if so, to conduct 
assessments which determine the resident's need for active 
treatment. A Level I screening form may be obtained from the 
department. 

Subsections (4) (e) through (4) (h) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE XXIIJ 46,12.1261 COST SETTLEMENT PROCEDURES 
subsections (1) through (6) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 

rRQLE XXVJ 46.12.1268 ADHINISTRATIYE REVIEW AND fAIR 
HEARING PRQCEPQRES (1) Aodlli11istrative re..,iev, Within 

30 days of mailing of the department's written determination, 
including a rate or audit determination, a provider may 
request an administrative review. The request must be in 
writing, must state the provider's objections in detail and 
must include any substantiating information and documentation 
WHICH THE PRQVIPEB )USHES THE DEPARTMENT TO CONSIDER IN THE 
ADMINISTRATIVE REVIEW. 

Subsections (1) (a) and (1) (b) remain as proposed. 
(c) The provider's request may also include a request 

for a conference as part of the administrative review. If 
requested, the conference shall be held no later than 30 days 
after the department receives the provider's written adminis­
trative review requestT AWl detailed objections_._ aftd ~ 
PRQYIQER REQUESTS A CONFEBEHCI A§ PM'f OF THE ADMINISTRATIVE 
REVIEW. ANY substantiating information and documentation IIl.E 
PROYIPEB WISHES THE DEPAR'fMENT TO CONSIDER AS PART OF THE 
REYIEW HAY BE SYBMITTJD NO LATER THAN THE TIME OF THE CONFER­
~- The conference shall be based upon the department's 
REQQRPS ANP determination and the provider's written request, 
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detailed objections and substantiating information and docu­
mentation, IF AHY. 

Subsection (1) (d) remains as proposed. 
(2) Fair heariniJ• In the event the provider does not 

agree with the department• s lle~e-ina~ien fellewiniJ adminis­
trative review ey ehe llepar~men~ PETEBMINATION, the following 
fair hearing procedures will apply. The hearings officer may 
dismiss a fair hearing request if the provider fails to meet 
any of the requirements set forth in subsections (2)(a) 
through (e). 

Subsections (2) (a) through (2) (c) remain as proposed. 
(d) The fair hearing request must e~a~e in lle~ail ~he 

il'ldivill~;~al i~eme and ame~;~n~e in dieaiJree!llen~ anll ~he reaeel'la 
fer £he llieaiJree!llen~, anll 111;111~ inelade aaea~an~ia~iniJ inferma 
tieft aftd deeomen~a~ien CONTAIN A SHORT AND PLAIN STATEMENT OF 
EACH REASON THE PROVIQEB CONTENDS THE DEPARTMENT'S ADfiiHISTBA­
TIVE REVIEW DETERMINATION fAILS TO COMPLY WITH APPLICABLE LAW. 
REGULATIONS. RULES OR POLICIES. 

(e) The provider must praville ~ a copy of the hear­
ing request and e~;~ee'>alleiatliiiiJ llla'>eriale t;e !1fQH the depart­
ment's medicaid services division WITHIN J WORKING DAYS OF 
FILING THE REQUEST. 

Subsections (2) (f) and (2) (g) remain as proposed. 
(J) .,ppeaL In the event the provider or department 

disagrees with the hearings officer's proposed decision, a 
request for appeal may be made by filing a notice of appeal 
with the Department of social and Rehabilitation services, 
Office of Fair Hearings, P.O. Box 4210, 111 Sanders, Helena, 
Montana..- 59604-4210. The appeal shall be to the board of 
social and rehabilitative services appeals. 

(a) The notice of appeal must be received within H lQ 
days of mailing of the hearings officer's written proposed 
decision. The provider must serve a copy of the notice of 
appeal upon the department's medicaid services division ~ 
J WOBXING DAYS OF FILING THE NQTICE OF APPEAL. 

(b) The notice of appeal must state the specific grounds 
for appeal. If no notice of appeal is filed within H J.Q 
days, the hearings officer's proposed decision shall become 
the final agency decision. 

Subsections (3) (c) and (3) (d) remain as proposed. 
(e) The board llireeter shall render its written decision 

and mail copies to the parties within ninety days of final 
submission of the matter to it. The board shall notify the 
parties of the right to judicial review under the provisions 
of Title 2, chapter 4, part 7, MCA. 

Subsection (4) remains as proposed. 
C5l THE PRQVISIONS OF THIS SEctiON APPLY IN ADDITION TO 

THE APPLICABLE PROVISIONS OF ARM 46.2.201. ET SEO •. EXCEPT 
THAT THE PROVISIONS OF THIS SEctiON SHALL CONTRQL IN THE EVENT 
OF A CONFLICT WITH THE PRQVISIONS OF ARM 46.2.201. EI SEQ. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 2-4-201, 53-2-201, 5J-6-111 and 53-6-113 MCA 
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4. The Departaent has amended Rule 46.12.1209, OVERPAY­
MENT AND UNDERPAYMENT as proposed. 

5. The Department has amended the following rules as 
proposed with the following changes: 

46.12.1208 COST REPORTING The procedures and forms for 
maintaining cost information and reporting are as follows: 

(1) heseSftein~ Prineiples. Generally accepted account­
ing principles shall be used by each provider to record and 
report costs. As part of the cost report these costs will be 
adjusted in accordance with these rules to determine includ­
able costs. 

(2) Me>thell ef J.eee""fl>tifii!J• The accrual method of ac­
counting shall be employed, except that, for governmental 
institutions that operate on a cash method or a modified 
accrual method, such methods of accounting will be acceptable. 

(3) east! Fintlin~· Cost finding means the process of 
allocating and prorating the data derived from the accounts 
ordinarily kept by a provider to ascertain its costs of the 
various services provided. In preparing cost reports, all 
providers shall utilize the methods of cost finding described 
at 42 CFR 413.24 which the department hereby adopts and incor­
porates herein by reference. 42 CFR 413.24 is a federal regu­
lation setting forth methods for allocating costs. A copy of 
the regulation may be obtained from the Medicaid Services 
Division. Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 sanders, Helena, Montana 59604-4210. 
•la~wi>theeandiniJ eha aea·ve 1 dis-ina4dena aeeween skillell 
~•sini!J and iflt!e~elliaee ea•e Heed flee ee malle in esse 
findifl~· 

(4) Yni!erm Finafleial anll St;at;ist!ieal Reps~. Provider 
costs are to be reported based upon the provider's fiscal year 
using the financial and statistical report form provided by 
the department. The use of the department's financial and 
statistical report form is mandatory for participating facil­
ities. These reports shall be complete and accurate; incom­
plete reports or reports containing inconsistent data will be 
returned to the provider for correction. 

(a) FiliRIJ perhll Cost reports must be filed within 
90 days after the end of the provider's fiscal year. 

(b) Lat!e filifiiJ In the event a provider does not file 
within 90 days of the closing date of its fiscal year, or 
files an incomplete cost report, an amount equal to 10 percent 
of the provider's total reimbursement for the following month 
shall be withheld by the department. If the report is overdue 
or incomplete a second month, 20 percent shall be withheld. 
For each succeeding month the report is overdue or incomplete, 
the provider's total reimbursement shall be withheld. All 
amounts so withheld will be payable to the provider upon sub­
mission of a complete and accurate cost report. Unavoidable 
delays may be reported with a full explanation and a request 
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made for an extension of time limits prior to the filing dead­
line. However, there is a maximum limitation of one 30-day 
extension. 

Subsection (4) (c) remains as proposed. 
(5) Maintenanee sf Reeeras. Records of financial and 

statistical information supporting cost reports shall be main­
tained by the provider and the department for three years 
after the date a cost report is filed, or the date the cost 
report is due, whichever is later. 

Subsections (5)(a) through (6) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 

46.12.1210 APMINISTBATIYE REVIEW ANP FAIR HEARING PRO­
CEDURES ( 1) A am in ietrat he R~eview , Within -Hi 2Q days 

of mailing reeeipt of the department's written finain~s 1 
Feeemmenaatiene 1 er Fate determination, the provider may 
aetail in writin~ any eejeetiens er justifieatiens eeneerRiR~ 
the finain~s ana may alee request an administrative eanferenee 
er- review. The request must be in writing, must state in 
detail the provider's objections. and must include Alfi ~ 
stantiating documents and information WHICH THE PRQVIPEE 
WISHES THE DEPARTMENT TO CQNSIPEB IN THE APMINISTRATIYE 
REVIEW. Within the -Hi 2Q days a provider may request in 
writing an extension of up to ~ ~ days for submission of 
eejeetiene ana juetifieatiene a request for administrative 
~. The department may grant further extensions for good 
cause shown. Requests for further extensions must be in 
writing, must be received by the medicaid services division 
within the period of any previous extension. and must demon­
strate good cause for the extension. ~e eenfeFenee er review 
shall ee hela ne later thaR 39 days after the aepal!'Uient 
Feeeh·es the pFeviaer's written ebjeetiens aRd j'tlstifieat.ians 
ana t&e re~uest far a eenfeFenee er reoiew. The aepart.aeftt'e 
meaieaia euFeau shall eendue~ the aenfereRee e~ review eaeea 
en ita findin~e and ~eeeRI!IIenaa~iene and t.he pr&Yider'e written 
aejeetiens ana juetifieatienao Ne later thaR 69 days fellew 
in~ reeeipt ef the written ee3eetiens and juatifieat.iene1 ar 
~he eeRferenee ar review, whiehever i& later 1 £he departaent:'e 
medieaid wreau 1 aftier esReult:atien with the effiee ef le~al 
affairs, shall •ail a writ.t.eR deteP~Binat.ien eanaernin~ t:he 
~Feviaer'e eejeet>iane and juetifieat.iene ana the peeitien the 
ae~ar9ent ~alteB eeneernin! tfie finain~B o 

Cal The provider may also request a conference as part 
of the ad1ninistrative review. If the provider requests an 
administrative review conference. the conference must be held 
no later tllan 30 days after the department or its designee 
receives the provider's written ebjeetians and REQUEST FOR A 
CONfERENCE. IF A PROVIDER REQUESTS A CONFEBENCE AS PART Of 
THE ADMINISTRATIVE REVIEW, ANY substantiating materials IH1i 
PROVIDER WISHES THE DEPARTMENT TO CONSIDER AS PABT OF THE 
REVIEW MAX BE SUIIMIT'l'EP NO LATER THAN THE TIME OF THE and the 
Fegueet fa~ a conference. The conference may be conducted by 
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the department or its designee and shall be based on the 
department's RECORPS AHD determination and the provider's 
written objections and ;uaHfieeHens SUBSTANTIATING 
MATERIALS. IF AHY. 

Cbl No later than 60 days following receipt of the 
written obiections and SUBStANTIATING HATEBIALS. IF AHY ~ 
fiea~iena. or the conference. wbicheyer is later. the depart­
ment must mail a written determination concerning the pro­
vider's obiections and SYBSTAKTIATING KATEBIALS 1vo\ifiea~iena 
and the position the department takps concerning the finding. 

(2) Fai~ l~ea~in~o In the event the provider does not 
agree with the department's AQMINISTBATIYE REVIEW determina­
tion fellewii'IIJ alilli11ie~Pa~i•te review by tfte ~epar*•en~, the 
following fair hearing procedures will apply. Tbe bearings 
officer may dismiss a fair hearing request if a proyider fails 
to meet anv of the requirements of subsections (2\Ca\ throygb 
1&.... 

Subsections (2)(a) through (2)(c) remain as proposed. 
(d) The fair hearing request ~ lll!.l§.t i~ent.ify ~he 

i•uH•.-i~ual i&eme and alllalln~s in ~i8a~ee.e11& 1 ~i·l'e t!Jte ~eaeens 
fep ~Jte diaaiJPee•en~, an~ ft~rnieh: eubat!ant!iaein~ 11184!ieriale ~ 
infePIIIa~ien coNtAIN A SHORT AHD PLAIN STAlEMENT OF EACH RE&~QH 
THE PROVIDES COHTENDS THE DEPARtMENT'S ADMINISTRATIVE REYlEW 
QETEBMINATION FAILS TO CQMPLX WITH AfPLICABLE I.AW, REGULA­
TIONS, RYLES OR PQLICIES. 

(e) The h:ea~in~a effiae~ will proyider myst p~evide 
~ SERYE A COPY of :rw:; hearing requests, neUaea IUtd 
WPi&ten deeisiena and cndrptanUaUnr infenat!ien £a ~ the 
department's ~i~eeter, medicaid b~treatl en~ effiee ef le~al 
affaire services diyision WITHIN 3 WOR!ING PAYS OF FILING THE 
REQUEST. 

Subsections 2(f) and (g) remain as proposed. 
( 3) Appeal. In the event the provider or depart~nent 

disagrees with the hearings officer's proposed decision, a 
netiee ef appeal 111ay be e~tblllitted ta tfte Jtea~in~s affise~ fa~ 
fervardiniJ t!e the depar~men~ di~eeter witJtin ten days ef tiM 
reeeipt! ef the Ilea~ iniJB effiae~' a deeiaien, 'i'he net!iee ef 
appeals eh:all set ferth the epesifie IJ~B~Rde fe~ appeal. If 
ne neeiee ef appeal ie filed witJtin ten daye 1 tbe heari~e 
effieer'a p~epeaed deaieien shall beaa•e t;Jte final a~eRey 
deaisieno a reauest for appeal to the board of social !UI!l 
rehabilitation appeals may be mas;Je by filing notice of appeal 
witb the Montana Deportment of social and Rebabilitation 
services, Office of Fair Hearings. P.O. Box 4210, Helena, 
Montana 59604-4210. 

Cal The notice of appeal must be received in the office 
of fair hearings within fiOeen f15l THIRTY C30l s;Jays of 
mailing of the hearings officer's written proposes;~ decision. 
Tbe proyider must serve a copy of tbe notice of appeal upon 
the medicaid seryices division WITHIN 3 WOBKING DAYS OF FILING 
THE NOTICE OF APPEAL• 

(b) the notice of appeal must set forth tbe specific 
grounds for appeal, If no notice of appeal is filed within~ 
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30 days. the hearings officer's proposed decision shall become 
the final agency decision. 

Subsections (3) (c) through (5) remain as proposed. 
(6) THE PROVISIONS OF THIS SECIION APPLY IN ADDITION TO 

THE APPLICABLE PROVISIONS OF ARM 46.2.201. ET SEO •. EXCEPT 
THAT THE PROVISIONS OF THIS SECTION SHALL CONTROL IN THE EYENT 
OF A CONFLICT WITH THE PROVISIONS OF ARM 46.2.201. ET SEO. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-111 and 53-6-113 MCA 

6. The department has repealed Rules 46.12.1201, 
46.12.1202, 46.12.1203, 46.12.1204, 46.12.1205, 46.12.1206 and 
46.12.1207 as proposed. 

7, The Department 
commentary received: 

has thoroughly considered all 

1. Adequacy of nursing Facility Funding 

COMMENT: Adequate reimbursement is not being achieved. The 
system continues to be underfunded and this proposal exacer­
bates that problem by inequitably distributing the available 
funding. 

COMMENT: Some contend that the appropriation for nursing 
facility services is inadequate to pay for the costs of all 
economically and efficiently operated facilities. Certainly, 
it is inadequate to meet everyone's expectations. The depart­
ment therefore must allocate scarce dollars in an equitable 
fashion. All must share in the burden of an underfunded 
system. 

COMHENT: The department should continue to work on the 
formula until it meets all expectations. 

RESPQNSE: The department contracted for a nursing facility 
reimbursement study in 1989/1990. The results of the study 
were used to establish the budget request to the legislature 
for funding the nursing facility program for fiscal years 
1992/1993. The funding requested was derived from an analysis 
of fiscal year 1987 cost report information adjusted by infla­
tion, utili~ing the DRI index. This analysis suggested that 
the system of reimbursement for nursing facilities should be 
updated to more current cost information. The department 
feels that the funding level is adequate to reimburse the 
economical and efficient costs of nursing facilities if it is 
distributed appropriately. 

The department was concerned that the current system of reim­
bursement would not meet the department's goals for the 
program and would not set rates fairly. The department 
believes the proposed system as finally adopted -ts the 
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department's goals of compliance with federal medicaid reim­
bursement law, promotion of quality of care, provision of 
incentives to control costs, and fair and equitable rates. 

The department agrees that any reimbursement formula must be 
evaluated on an ongoing basis to insure that the formula is 
achieving the desired results and to improve it. The depart­
ment will continue to work with interested parties to improve 
the system. 

CQMMEHT: The department should defer final changes to the 
rate methodology because the source of funding for the 92-93 
biennium is uncertain. Much of the increased funding comes 
from the nursing facility utilization fee enacted by the 1991 
legislature. This source of funding for the state's share of 
medicaid funding is controversial and HCFA is opposed to it. 
OBRA 1990 provides that this type of funding is permissible 
but that federal funding would not be available to compensate 
facilities directly for such fees. Also, OBRA 1990 extended 
through December 31, 1991 an existing moratorium on issuance 
of any final regulations by HCFA on the subject. Congres­
sional action has not entirely resolved this controversy and 
these funding devices have drastically escalated the federal 
share of medicaid spending.· Given the uncertainty the depart­
ment should wait to make any changes until there is greater 
certainty about the long term use of such funding sources. 

RESPQNSE: The department agrees that there is controversy 
surrounding, and that HCFA opposes, the use of certain pro­
vider specific fees and taxes. However, the department 
believes that under OBRA 1990, Congress specifically 
authorized provider-specific taxes, so long as the state does 
not use federal funds to reimburse facilities for the costs 
attributable to such taxes. see 42 u.s.c.A. s 1396a(t) and 
1396b(i) (10). The department believes that the regulations 
recently published by HCFA on the subject exceed the authority 
granted by congress and directly contradict the congressional 
decision to allow use of such fund raising measures, despite 
the opposition of HCFA. Because the department believes that 
the utilization fee is within the scope of congressional 
approval, the department will not forego this source of fund­
ing in setting reimbursement rates for nursing facilities. 

COMMENT: lt appears the nursing facility utilization fee is 
put on those people least able to pay. Then it goes into the 
general fund. It will take a legislative act to get it out. 

RESPONSE: The legislature provided that the fee may not be 
assessed against those people who are least able to pay. The 
fee cannot be assessed for days of care paid for by private 
individuals. Persons whose nursing home care is funded by 
medicaid or medicare, over two-thirds of the people in nursing 
homes, cannot legally be made to pay the fee personally. 
While the funds generated by the f- are deposited in the 
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general fund, the legislature appropriated the funds for 
various purposes. 

COMMENT: Most of the newly appropriated money is being 
distributed in the first year of the biennium. Next year with 
updated cost information, fewer facilities will have costs 
met. 

RESPONSE: In total there is available $6.62 per bed day in 
fiscal year 1992 and $10.36 per bed day in fiscal year 1993 in 
new funding for medicaid nursing facility services. It is 
true that the biggest increase will occur during fiscal year 
1992. The appropriated funding was projected using DRI infla­
tion indicators. The department believes that unless cost 
trends in the Montana industry are substantially higher than 
cost trends nationwide, funding in the second year of the 
biennium will be adequate to provide reimbursement which meets 
federal reimbursement requirements. 

2. Why Adopt A New Hethadaloqy Now? 

COMHENT: commentors stated they support the proposed major 
changes to the current reimbursement system because the 
current system does not reflect the true cost of operating a 
facility today. The current system does not relate closely to 
individual facility costs but rather is based upon averaging. 
Each facility is unique, and has different problems and 
different justifiable costs. By contrast the proposed system 
is more sensitive to patient acuity, direct nursing costs and 
general operating costs. The proposed system will improve 
quality of care and help facilities meet OBRA requirements, 
while keeping unnecessary spending to a minimum. We support 
the philosophy of the proposed system which is more facility­
specific and sensitive to direct patient care issues. The 
current system has received substantial criticism from the 
industry in recent years. The department worked hard in the 
past legislative session to obtain adequate funding for 
nursing facilities. But substantial increases in funding 
alone do not assure rates which comply with law. The state 
could be vulnerable to suits and to disapproval of its state 
plan if it continues to use the current system. 

RESPONSE: The commentor has described many of the reasons that 
the department has elected to revise the reimbursement system. 
The department agrees that a change is needed and believes 
that the new methodology addresses these issues. 

CQMHEHT: commentor:s stated that they support tne proposed 
system with the understanding that its problems will be cured 
during the next twelve months. 

RESPONSE: The department believes the new reimbursement 
methodology provides a legally sound and a fair basis for 
ratesetting. However, as with any new system, refinements and 
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adjustments likely will be necessary. The department intends 
to continue working to improve the new system through working 
committees that will be appointed to do further study. 

COMMENT: Nearly everyone would agree that the current system 
is in need of repair and revision. It was put into effect in 
1982 as a 3-year system. The system is now entering its tenth 
year of operation without a thorough review of its effective­
ness. There are inequities which need to be addressed. aut 
it is an error to simply throw together a third-rate replace­
ment. The danger of adopting a poorly planned methodology are 
greater than the risks of retaining the present system for one 
or two more years. 

COMMENT: The existing methodology is not inherently flawed, 
but has been inadequately funded, leading to four maJor 
problems: (1) use of a budget based inflation index which bore 
no relation to actual industry experience in Montana; (2) 
failure to timely rebase rates; (3) insufficient adjustments 
to account for patient acuity due to the averaging process; 
and (4) some inequities with the geographic wage factor. At 
the same time the existing system featured appropriate and 
legitimate incentives to contain costs and to profit by oper­
ating efficiently and economically while furnishing quality 
care. The department's proposal would eliminate not only some 
of the problems with the old system, but also many of its 
redeeming qualities. 

COMMENT: What's the rush? The department should delay imple­
mentation, study the new system further and then use 1991 cost 
data as base period information. The old system has worked 
welL There has been virtually no time to study and digest 
the effects of the new system. 

RESPONSE: The department has thoroughly studied the existing 
system and believes that it has serious flaws that prevent 
achievement of the department's goals. The new system has 
been developed through careful and thorough analysis and will 
better serve the needs and goals of the medicaid nursing 
facility program. Whether or not the current system is 
"inherently flawed" depends upon one's perspective and goals. 
Certainly, for a for-profit facility making a large profit, 
the current system is doing exactly what it should. However, 
the department is charged with a broader mission than insuring 
profits. We believe the new system will facilitate the 
department's objectives much more closely than the current 
system, especially in the key area of quality of patient care. 
It will encourage all facilities to continue to find ways to 
economize and increase efficiency. 

The department disagrees that this process has been rushed or 
that there has not been ample notice given by the department 
that a change was going to be made in the future for reim­
bursement to nursing facilities. The department established a 
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nursing home task force over two years ago which discussed at 
length the problems with the current system of reimbursement, 
what could be done to incorporate changes within the scope of 
the current methodology and what changes would have to be made 
under a modified methodology or studied further. Based upon 
the discussions of the nursing home task force, the department 
believed it needed an independent evaluation of how the system 
of reimbursement was currently working in Montana. The 
department contracted for a study to analyze the current 
system of reimbursement and reco111111end changes to make the 
system more responsive to the needs of the industry and the 
department. The resulting reimbursement study was the basis 
tor establishing funding levels granted by the legislature for 
fiscal years 1992 and 1993. 

In addition, the department hired a national consulting firm 
to advise the department regarding improvements in reimburse­
ment methodology. This process included evaluation of cost 
information submitted by providers, Montana specific industry 
data, information available nationally regarding distribution 
methodologies, and the results of such methodologies in other 
states. This was not a rushed process, but a planned process 
that has spanned more than two years. 

The department believes that the current system no longer 
serves the needs of the medicaid program, medicaid residents 
or medicaid providers as a whole. Otherwise it would not have 
pursued studies or performed the amount of analysis that has 
been done to find a better way to determine rates. The 
department believes there are inequities in the current 
methodology and has chosen to address those inequities now to 
the extent possible. The department believes that to do 
otherwise would be to stick its head in the sand in the hope 
that the inequities would take care of themselves. 

The complaints listed above about the current methodology have 
been addressed in the new system. The use of a defined 
inflation index has been remedied by selection of the DRI 
index. The failure to timely rebase rates has been addressed 
in the proposed system by rebasing to recent cost data and 
indicating that rebasing will occur again for 1993 rates. The 
system has been improved by using facility specific cost 
information to establish upper limits rather than averages of 
industry cost information. The use of averaging in the 
patient acuity factor has been eliminated and individual 
facility patient assessment information is used in setting 
each facility's direct nursing component. The geographic wage 
factor has beeh eliminated, and the direct nursing cost compo­
nent is based instead upon actual wages being paid. 

some supporters of the current methodology say that the 
current system was very good at containing costs and allowing 
facilities to achieve a profit while providing quality care. 
However, the department believes the current system depended 
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too much on profit motivation, took too little account of 
legitimate facility differences, and failed to adequately 
emphasize quality of care. The department believes there were 
enough inequities under the current system of reimbursement to 
warrant a shift in emphasis from profits to quality of care 
and a system that is more responsive to individual facility 
circumstances. 

J, Boren amendment Requirements 

COMMENT: Neither the original proposal or the modified pro­
posal meet either the procedural or substantive requirements 
of federal law, i.e., the Boren Amendment. Under federal law, 
the state must make appropriate findings to support its assur­
ances that its rates are reasonable and adequate to cover the 
costs that must be incurred by efficiently and economically 
operated facilities in order to comply with federal and state 
licensure and certification standards. The procedural 
requirements are that the state must at a minimum make 
findings which identify and determine: ( 1) efficiently and 
economically operated facilities; (2) the costs that must be 
incurred by such facilities; and (3) payment rates which are 
reasonable and adequate to meet the reasonable costs of the 
state's efficiently and economically operated facilities. 
These requirements mean that the state agency must engage in 
reasoned ratemaking, i.e., it must weigh all significant 
factors in a principled manner in order to determine the 
adequacy of the rate and it must articulate its reasoning 
process with clarity. 

It is evident that the department has not complied with these 
procedural requirements. When initial public comment revealed 
problems, the department hurriedly revised its proposal to 
deal with those problems. Even so, the revised proposal still 
has major problems. It is not clear how the department would 
define economically and efficiently operated facilities or 
identify costs that must be incurred by such facilities. The 
proposal includes certain limiters that implicitly define 
economy and efficiency. Yet, the system then goes on to cap 
those amounts. Thus, economic and efficient facilities 
receive less than their costs, in patent violation of the 
Boren Amendment. 

The department has made no attempt to reconcile its proposals 
with earlier assurances made to the federal government. The 
state has suggested to HCFA that it does not and should not 
rei111burse facilities for excess staffing. The department 
evidently has reversed itself on this point but has offered no 
explanation why it has done so. 

Further, despite a significant funding increase, there are 
serious questions whether the manner in which the depart111ent•s 
proposals would allocate the funds would result in rates that 
are substantively adequate under the Boren Amendment. Less 
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than 30% of facilities would have their full allowable costs 
covered by the medicaid rates generated under the department's 
proposals. Rate methodologies producing rates within the 
0-40th percentile range have generally been found to be sub­
stantively and{or procedurally invalid by the courts. 

By the department's own estimates, 52% of facilities will not 
receive rates equal to or exceeding their full allowable cost. 
This figure is based upon the department's comparison of 
facilities• proposed rates to inflated allowable costs. This 
comparison is invalid because the department's "estimate" of 
inflated allowable cost is flawed. The department's use of 
1989 cost reports for purposes of determining inflated allow­
able costs is unreasonable because 1989 cost reports do not 
reflect substantial cost increases experienced by facilities 
between 1989 and 1990. They include no cost of OBRA compli­
ance, no adjustment for patient acuity or increased mandatory 
staffing requirements, and no adjustment for the $1.00 per day 
utilization fee. These are all costs which must be incurred. 
When these costs are considered, 68 out of 95 facilities (over 
70%) will not have costs met by the proposed rates. 

Further, the arbitrary cap on rate increases has been adapted 
to stay within budget limits, as indicated by the department's 
August 14 memorandum stating that the operating cap and 
increase cap were lowered to redistribute funding. This is a 
blatant example of rates being set based upon budgetary con­
straints, contrary to the Boren Amendment. The proposed 
syste111 implicitly defines an ''economically and efficiantly 
operated facility" as one which is able to keep operating 
costs at or below 115% of median operating cost and its direct 
nursing personnel costs at or below 140% of the statewide 
median average wage adjusted for the facility's patient 
assessment score. The system "agrees" that costs up to these 
levels are allowable and should be paid, yet some facilities 
are not paid for these costs simply because such payments 
would exceed an arbitrary limit. The facilities which are 
affected .by this limit are facilities whose rates fall short 
of meeting reasonable and allowable costs identified by the 
department. 

CQMMENT: The proposed system fails to meet Boren Amendment 
requirements because it was designed to distribute a predeter­
mined number of dollars. Na studies have. been performed to 
determine the effects on providers or residents or how rates 
will be adequate under federal law. The number of providers 
who recoup actual costs is meaningless without documentation 
that the system ensures that all provider require-nts are 
met. Unless tha state can show that the parameters of the 
system are based on quality of care or access, the state will 
lose a Boren suit. Budgets rather than Boren controlled the 
final parameters of the system. 
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RESPONSE: The department strongly disagrees with the assertion 
that the department's new reimbursement methodology, as 
finally adopted in these rules, fails to comply with the 
requirements of the Boren Amendment. The department will not 
attempt here to fully state its case under the Boren Amend­
ment. However, the department has engaged in an extensive 
findings process which has resulted in reasoned choices 
regarding the features of the new system. 

The commentors misunderstand the findings process followed by 
the department. The department does not rely upon the per­
centages or other similar parameters in the methodology to 
"implicitly define" an economically and efficiently operated 
facility. Rather, the department has explicitly and carefully 
identified the cost that must be incurred by an efficiently 
and economically operated provider. A comparison of these 
costs to the rates generated by the system indicates that the 
department's rates meet Boren Amendment standards. For 
reasons which are described in other responses in great 
detail, the department believes its cost projections used in 
this process are valid and reasonable. The department has 
also made appropriate findings regarding quality of care and 
access to services. 

There is no legal requirement that a particular percentage of 
facilities receive rates which cover all of their actual 
costs. The department has reviewed the numbers of facilities 
which are reimbursed all costs and certain percentages of 
their costs. The department believes that the system meets 
the substantive requirements of the Boren Amendment. 

The department does not agree that it has elected to reimburse 
"excess•• staffing. The department recognizes that in light of 
OBRA requirements and apparent understaffing by many facili­
ties, patient care should be a higher priority than it is 
under the current system. The department is not limited in 
this process by the assumptions or shortcomings of the current 
system, which encouraged facilities to staff at the lowest 
possible level. Throughout the first rule notice and this 
document, and on numerous other occasions, the department has 
provided extensive explanation of its goal of improved quality 
of patient care. 

The other issues raised in these comments are addressed in 
other comments and responses. 

CQMMENT: The required OBRA assurances will not be met by the 
proposed system. 

RESPONSE: The law requires the state to assure the federal 
gove,rnrrent that its state plan provides for payment of nursing 
facility services through the use of rates that take into 
account the costs of complying with the nursing home reform 
requirements of OBRA 1987, including the costs of services 
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required to attain or maintain the highest practicable 
physical, mental and psychosocial well-being of each medicaid 
resident. 

The department has assessed the impact of implementing the 
OBRA requirements. The department reimburses each facility an 
amount in addition to the per diem rate to meet the cost of 
training for nurse aides, ongoing education, 24-hour staffing, 
physician involvement, patient trust funds, quality assurance 
committee, and other costs of OBRA implementation. The 
department also reimburses facilities up to 20 cents per hour 
plus benefits for increased nurse aide wages due to obtaining 
certification. For fiscal year 1992 the department will 
inflate the OBRA per diem add on component using the DRI 
index. The requirement of maintaining the highest practicable 
physical, mental, and psychosocial well-being of each medicaid 
resident is met under the OBRA requirements and there will be 
no new costs associated with this OBRA 90 language change. 
The department has added language to Rule 1(4) to clarify that 
the reimbursement methodology was designed to take meet such 
costs. 

Moreover, many of the OBRA requirements relate to direct 
patient care and the new methodology recognizes the costs of 
direct patient care to a greater extent than the current 
methodology. The department believes that the new methodology 
provides further assurances that the costs of meeting OBRA 
requirements will be met. 

The department believes that its reimbursement rates, 
determined using the new methodology and add-on components, 
meet the OBRA requirements and take into account facilities' 
costs including the costs of services required to attain or 
maintain the highest practicable physical, mental, and psycho­
social well-being of each medicaid resident. 

COMMENT: Considering the OBRA, minimum wage and bed tax 
increases, it is unrealistic to expect a provider to accept a 
rate decrease for fiscal year 1992. Since the department has 
assured the federal government that prior rates were adequate 
but not excessive, it would be difficult to give assurances 
that lower rates are adequate in light of increased costs and 
inflation. 

RESPQNSE: The department believes that a facility's rate 
should relate to its projected cost, subject to reasonable 
limits, rather than to a previous rate. The department has 
assured the federal government that its rates met federal 
reimbursement standards for ~rior rate years. This does not 
establish that any particular facility was economically and 
efficiently operated or that rates ware barely adequate, such 
that any reduction would automatically violate federal law. 
The courts have rejected tbe argument that state agency assur­
ances to the federal govermnent constitute recognition of a 
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particular facility as economic and efficient or designation 
of rates as the minimum legal level of reimbursement. ~ 
Wisconsin Hospital Association y. Reivitz, 733 F.2d 1226, 
1232-33 (7th Cir. 1984). The issue is not bow a rate compares 
to a previous rate, but rather whether the actual rate paid 
meets federal standards. 

The department believes, based upon reasoned and principled 
analysis and taking into consideration the noted cost . 
increases, that rates under the new system will meet or exceed 
federal requirements. The department will not increase rates 
to cover the bed fee. However, a 5.5t minimum rate increase 
over the fiscal year 1991 level of reimbursement has been 
implemented in the final rule as a transitional measure. This 
provision is discussed in greater detail in other responses in 
this document. 

COMHEHT: Do Myers & Stauffer believe the distribution under 
their proposal meets Boren Amendment standards? If the 
current system were rebased and yielded rates that paid the 
full costs of the same number of facilities as their proposal, 
would such a system meet Boren Amendment requirements? In 
addition to counting up how many facilities receive full 
costs, what other major factors do they consider in deter­
mining whether a system will withstand a Boren Amendment 
challenge? Is it possible to work those factors into the 
current system? If not, why not? 

RESPONSE: The department and Myers and Stauffer believe that 
the rates generated under the new system will meet or exceed 
Boren Amendment standards. The Boren Amendment does not 
require that any particular number or percentage of facilities 
receive a rate equal to or exceeding actual costs. The Boren 
Amendment requires compliance with both procedural and sub­
stantive requirements. The department has summarized in 
response to other comments above the analysis, findings and 
determinations involved in determining Boren Amendment compli­
ance. While it may be possible to revise the current system 
to comply with Boren Amendment requirements, the department 
believes that the new methodology better suits the require­
ments of the Boren Amendment and meets the department's other 
goals for a medicaid nursing facility reimbursement system. 

t. Quality of Care and Access to Seryices 

COMMENT: One of the major problems with the way rates are set 
is the lack of consumer input. Historically, reimbursement 
rule hearings have been attended only by industry representa­
tives. That's a problem because so much of the industry has 
become profit-driven and no longer appears to be motivated by 
a desire to provide the best quality of care to nursing home 
residents. 
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Our skepticism about industry performance comes from experi­
ence which has taught us that, along with the increased 
corporatization of the industry, comes an increase in the need 
for outside monitoring of industry's commitment to the task at 
hand. In the 1989 legislative session, MHCA asked workers to 
lobby for the so-called $. 20 per hour raise in conjunction 
with new training and certification requirements for nurse 
aides. When workers did lobby and the bill was passed, the 
industry then tried to convince the state that facilities 
could only pass on a 7 or 8 cent raise to workers because of 
overhead costs. Recently, a nursing home administrator 
informed staff that there would be no wage increases for the 
upcoming year because medicaid increases only amounted to 
$2,000 for the year. Yet, department staff stated that the 
same provider would receive an $11,000 increase for the year. 

Most certified nurse aides work for wages and benefits that 
keep them at or below the poverty level and that include no 
health insurance. While large corporations make record 
profits, the same companies pay $4.25 per hour only because 
the law says they must. Minimum wage workers with low 
benefits who are not treated with dignity or respect cannot be 
expected to provide the high quality of care that nursing home 
residents should be able to expect from their facility. 

our research shows that for-profit nursing facilities in 
Montana are making plenty of money and most of it is going out 
of state to the parent corporation. One corporation earned a 
net profit of one and a half million dollars on 3 facilities 
in Montana. The state should take this into consideration as 
it decides what the formula will be. 

several national studies show the direct correlation between 
increases in staffing levels and staff compensation and 
increases in quality of care. Direct experience working in 
nursing facilities show that many injustices occur when you 
try to run a nursing facility without enough staff. Lack of 
adequate staffing levels can cause residents to lie in their 
own urine and feces, baths to be forfeited, feeding to be 
rushed at the expense of resident health, and many other 
horrible injustices. 

Advocates for residents believe the newly appropriated funds 
should be used for increased staffing ratios and better co•­
pensation for direct care staff. Lack of adequate staffing is 
the number one issue with nursing facility residents. The 
state should take a greater role in monitoring to make sure 
medicaid reimbursement coincides with quality care. The 
formyla should specifically address increases in the nYmber of 
staff in each facility based on patient acuity. The forllUla 
should include built in measures of how facilities respond to 
incentives for increased staffing, such as a periodic state 
review or a mid-biennium hearing. 

20-10/31/91 Montana Administrative Register 



-2074-

Advocates for residents and workers will be watching to see 
how the increased funding has been used. Nursing facilities 
should be held accountable to show that the funds have been 
used to provide quality of care. 

COHMENT: The single largest area of complaints received in 
the state long term care ombudsman's office is lack of 
adequate staffing in nursing homes. If a facility is operat­
ing without adequate staff, residents' basic needs are not met 
on a daily basis and in a timely manner. Understaffing can 
also have far reaching health, safety and psychosocial impli­
cations for residents. When residents and family members have 
discussed understaffing with facilities, lack of money invari­
ably is mentioned as the reason more staff cannot be hired. 
consumers have been led to believe that either medicaid reim­
bursement is too low or that facilities cannot receive reim­
bursement for any increases above staffing levels set by the 
state. The proposed rule addresses both of these issues 
through increased funding and development of a direct care 
cost center with substantial incentives for increased staff­
ing. By using an incentives approach rather than a directive 
approach, the department allows facilities flexibility in 
allocating funds to meet their individual situations. 

Changes in federal nursing facility requirements are intended 
to increase the quality of life and care provided in nursing 
homes. They are positive changes but many of them require 
additional funding if they are to be implemented. Given the 
size of increases in funding granted by the legislature, 
consumers rightfully expect increased quality in services. If 
nursing facilities have been doing an adequate job meeting 
federal requirements with past funding levels, it is logical 
that a significant increase in funding should have a very 
positive impact on future services. I urge the department to 
develop a strong monitoring system to see how increases are 
being spent and whether the new incentives are having the 
desired impact. It appears that as in no time in the past, 
facilities as a whole have the ability to address the issue ot 
understaffing. Facilities should be accountable to spend 
increases in a manner that is most responsive to resident 
needs. 

COMMENT: Advocates for the elderly desire that the quality, 
quantity and training of staff be addressed. The department 
has taken a positive step toward improving quality of care in 
nursing homes by the proposed changes in the formula. These 
changes will provide the opportunity to increase investment in 
direct care staff. These changes will be accomplished without 
harming either the availability of services or the profitabil­
ity of this industry. The proposed rules are responsive to 
the concerns and desires of nursing home residents and their 
families. 
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COMMENT: The new money should go to pay more to low paid 
workers in nursing facilities who do the actual patient care. 
The administrative staff doesn't help take care of patients. 

RESPONSE: The department welcomes comment from individuals and 
groups representing nursing facility residents and nursing 
care workers. Their comment is necessary to a balanced per­
spective on medicaid nursing facility services and reimburse­
ment. 

The department agrees that the emphasis under a publicly 
funded program such as medicaid should be high quality care 
rather than facility profits. We believe the new system will 
encourage and reward high quality of care rather than reward­
ing profit without regard for the quality of patient care. 

It is only logical to conclude that inadequate staffing levels 
and underpayment of staff negatively affect quality of patient 
care. The new system incorporates incentives for facilities 
to direct available resources toward direct, hands on patient 
care rather than toward spending for items which only 
indirectly or remotely affect patient care, if at all. The 
department agrees generally that increases in staffing levels 
and reimbursement will positively affect the quality of 
patient care. While it is true that the reimbursement study 
by Myers and stauffer found no direct correlation between 
total facility spending and performance on certain selected 
indicators, the department believes that allocation of more 
resources toward direct patient care will improve the quality 
of care. Moreover, most of the recently enacted federal 
nursing home reforms concentrate on improving the quality of 
care of facility residents. Improvements in these areas will 
require increased spending in many cases. 

The new system will recognize and reimburse the legitimate 
costs of providing quality care and will give priority to 
recognition of cost incurred for direct nursing care. The 
department bas historically required facilities to staff at a 
minimum of 100'1: of the facility's patient assessment score 
(which measures patient acuity) , although not all facilities 
have done so. The department has revised the rule to clarify 
this requirement. 

The system will also respond more directly to facility differ­
ences in patient acuity, because the facility's individual 
average patient assessment score is factored directly into its 
rate. Under the current system, a facility's rate was 
affected by its patient acuity level only to the extent it 
exceeded or fell below the statewide average. 

The department agrees that there is a need for monitoring how 
increased medicaid funding is spent and whether the desired 
goals are achieved. Facilities are required to report 
annually to the department the costs incurred in providing 

20-10/31/91 Montana Administrative Register 



-2076-

services. Facility coat reports will allow the department to 
monitor how facilities spend in the area of direct patient 
care and other areas. Information gathered through inspec­
tiona of care and licensure and certification surveys will 
allow the department to monitor the quality of patient care. 

The department believes that improved quality of care can be 
achieved while allowing facilities a degree of flexibility in 
setting staffing levels and allowing the opportunity for a 
reasonable profit. We believe the new system will further 
these objectives. 

CQMMENT: The proposed system fails to meet the department's 
goal of encouraging quality of care and access because there 
is no direct correlation between higher costs and higher 
quality or improved access. Costs will increase with no 
increase in either quality or access. 

COMMENT: The spread in rates between high and low cost facil­
ities is unreasonably high. This is no way to encourage 
quality care. some of the lowest cost facilities have some of 
the best state surveys. Our facility has a high occupancy 
rate and our residents stay a long time, which means that 
residents prefer our facility. Low cost facilities can give 
better care than high cost facilities. 

COMMENT: There is a clear mandate to increase quality of 
care. Why not encourage the least costly facilities to spend 
more on quality of care rather than encouraging the most 
costly and perhaps least efficient to spend more? 

COMMENT: Facilities will not be able to maintain quality 
under the proposed system unless they can find someone to lend 
them money for increased staffing and unless they are willing 
to assume that the department will rebase in 2 years and 
recognize those costs. 

RESPQNSE: The department believes generally that increases in 
staffing levels and reimbursement will positively affect the 
quality of patient care. Most of the recently enacted federal 
nursing home reforms concentrate on improving the quality of 
care of facility residents. Improvements in these areas will 
require increased spending in many cases. 

The department agrees that the fact that a facility spends 
more money in total does not assure that it will provide 
quality care or access to services. However, we believe that 
allocation of more facility resources to the area of direct 
patient care will improve quality of care. At present, 100% 
of nursing facilities in the state of Montana participate in 
the medicaid program. We believe that this broad program 
participation and the resulting access to medicaid nursing 
facility services will continue or improve, given the large 
increases in medicaid funding. 
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The department does not agree that the differences in rates 
between high and low cost facilities are unreasonable, or that 
low cost facilities necessarily provide better care. We 
believe that all facilities should be encouraged to make 
improved quality of care a priority, not only low cost facili­
ties. The department believes that rates under the new system 
will provide adequate funding to provide quality care and 
sufficient incentives to encourage providers to make quality 
of care a priority. The increased funding and new system will 
make a reasonable amount of funds available to improve patient 
care. It is true that these incentives will not be provided 
entirely in advance of the desired facility behavior; however, 
we believe the rates provided will allow facilities to respond 
reasonably to these incentives. 

It is quite interesting that the same commentors who argue 
that spending will spiral upward out of control under the new 
system also argue that there will no funds available for 
spending to maintain quality of care. A number of commentors 
argue that the new system penalizes low cost facilities 
because rather than receiving a higher rate based on average 
costs of all facilities, they receive a lower rate closer to 
their actual cost. However, it can also be said that it would 
be unfair and unwise to reward those who have allocated only 
minimal resources to direct patient care before such facili­
ties have demonstrated a willingness to make direct patient 
care a higher priority. 

5. Reduction ot Cost Shifting 

COM!'IENI: The proposed system will reduce cost shifting to 
private pay residents because increased medicaid reimbursement 
and more facility specific reimbursement will leave less need 
to shift costs. If a facility is paid below cost, it has 
little alternative to cost shifting. The proposed system 
eliminates or reduces the need and incentive for facilities to 
cost shift. 

COMMENT: The proposed system encourages cost shifting because 
low cost facilities will not receive enough medicaid reim­
bursement to avoid cost shifting. Under the proposed system 
our facility will have to raise private pay rates. Legisla­
tors supported funding increases because they did not want 
private pay patients paying for the medicaid program. They'll 
be unhappy. 

COM!'IENT: The proposed formula does not consider the effects 
of cost shifting. 

COMMENt: The hospital portion of our facilities are subsidiz­
ing the nursing facilities because medicaid is not payinq its 
share. It is not proper for private pay residents to absorb 
the state's shortages. 
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RESPONSE: The department believes the new system will reduce 
cost shifting to private pay residents. The department 
believes the new system generates rates which are reasonable 
and adequate to meet the costs of providing services to 
medicaid residents. With increased funding levels, increased 
emphasis on facility-specific cost and patient acuity informa­
tion, and use of a nationally-recognized inflation index, the 
department believ- FY9:l rates will be a great improvement 
over previous rates. Because medicaid rates will be increased 
and will be directed toward individual facilities in a more 
equitable manner, cost shifting should be reduced or elimin­
ated under the new reimbursement system. However, even with 
the substantial increase in medicaid funding the department 
cannot guarantee that nursing facilities will not increase 
rates to private pay recipients. If the real reason that 
private pay rates are increasing is that medicaid has not been 
paying it share of costs, the new system should greatly reduce 
cost shifting. 

6. Qeperal COPaants on Propost4 ReimbU[sement Methodology 

CQMM&NT: some commentors simply stated that they support the 
proposed system, while others simply stated that they oppose 
the proposed system. 

RESPONSE: The department is fully aware that there are widely 
divergent viewpoints on the merits of the proposed system. 
Many viewpoints seem to depend solely upon the rate a facility 
would receive under a particular proposal, rather than upon 
specific reasons related to the logic of a given proposal. 
The departaent has considered carefully the reasons advanced 
by proponents and opponents, and has made its own analysis, 
findings and deterJilinations prior to making a decision on 
which proposal to adopt. 

1. Cost Issuea 

a. 1989 v. 1990 cost Data 

CQMM£NT: The department should use 1989 cost report informa­
tion because it is the most complete audited information. 
were OBRA costs not an issue, the more recent reports would be 
preferable. The department should allow providers some time 
to identify and correct wage and property cost issues which 
affect their rates. Some facilities have already taken these 
steps. 

CQMMENT: The department's use of 1989 cost reports for 
purposes of determininq base period costs is unreasonable 
because 1989 cost reports do not reflect substantial cost 
increases experienced by facilities between 1989 and 1990. 
They include no cost of OBRA compliance, no adjustment for 
patient acuity or increased mandatory staffing requirements, 
and no adjustment for the utilization fee. The use of 

Montana Administrative Registe.r 20-10/31/91 



-2079-

unrepresentative 1989 cost information together with use of an 
inflation factor that is too low is unreasonable. There is no 
question that the depart~ent should use the ~ost recent 
available cost information. Since 1990 cost reports are 
available, they should be used. 

COMMENT: There is no reasonable explanation for using 1989 
cost reports as base period cost information when ~ore recent 
cost data is available. 1991 cost reports would reflect the 
costs of increased minimum wage, OBRA and the bed fee. 

RESPONSE: The department will use fiscal year 1989 cost data 
for several reasons. The 1989 data is the most recent, 
available data which is complete and consistent. Use of the 
1990 cost data is problematic because OBRA costs are not 
consistently or completely reflected in the data for all 
providers. Due to timing differences in fiscal year ends, 
some facilities have reported six months of OBRA costs while 
some may have reported none. Further, OBRA costs are diffi­
cult to isolate in 1990 costs as reported. Because the 
department will separately reimburse OBRA costs, some pro­
viders would receive double payment if fiscal year 1990 cost 
data was used. The department prefers to use the most current 
information available. However, the department believes that 
problems with the 1990 data clearly outweigh any advantages of 
using the 1990 data. The department has encouraged providers 
to review their 1989 cost report info~tion. The department 
has been very cooperative in making appropriate cost adjust­
ments. 

Concerns have been raised that use of 1989 costs fails to 
account for the increase in federal minimum wage in the last 
two years. The department has adopted a floor on the direct 
nursing cost component so that no facility receives less than 
85\ of the average hourly wage median in the co~nputation of 
its direct nursing personnel component. This means that a 
provider will receive a direct nursing personnel cost COlllpo­
nent that is no less than the current federal minimum wage 
plus an accommodation for benefits, times the provider's 
patient assessment score. 

Moreover, while it is true that the most complete information 
would be derived from fiscal year 1991 cost reports, these 
reports cannot be used to set fiscal year 1992 rates because 
all of the reports are not available until March ot 1992. The 
1991 cost reports should reflect the costs of increased 
minimum wages, OBRA and any other cost increases. The depart­
ment will use 1991 cost data for setting fiscal y"ar 1993 
rates. Additional rule language has been added to so provide. 

COMMEHT: The department should use 1991 cost report informa­
tion for purposes of setting rate year 1993 rates and should 
so provide in the rule. 
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RESPQNSE: The department has revised the rule to so provide. 

COMMENT: Changes in occ~pancy between the base period and the 
rate year cause ra~e distortions. Increases in occupancy will 
allow spending in excess of inflation, while decreases in 
occupancy will cause the provider to be paid far less than 
actual cost. 

RESPONSE: This comment is difficult to understand, but the 
commentor appears to suggest that the proposed system is 
invalid because it fails to properly take into account changes 
in occupancy levels between the base year and the rate year. 
The department disagrees with this suggestion. The department 
uses a twelve month base period, which should provide a repre­
sentative indication of occupancy levels. Further, sound 
management generally should result in lower total costs during 
periodll of low occupancy. The department does not believe 
that occupancy changes have resulted in significant rate 
distortions. 

b, validity of Cost Report Qat& 

COHMEHT: since 1982, filing of cost reports has been a mere 
formality. Cost reports have not been used in ratesetting 
since 1982 and extensive auditing has not been done since 
1987. The proposed system puts more emphasis on cost reports 
than ever before. For the system to be equitable among pro­
viders, the cost data used to determine rates must be compar­
able. It is not. In fact, similar costs are reported differ­
ently by different facilities. For example, director of 
nursing (DON) salaries and benefits are not reported consis­
tently. Some social services and activities are reported as 
direct nursing costs. Some direct nursing costs are reported 
in the wrong categories. The cost of contract nurses are 
direct nursing costs not reported as salaries. some facili­
ties file their medicare cost reports in lieu of a medicaid 
cost report. Medicare considers property taxes and property 
insurance as capital costs, whereas medicaid considers these 
costs as operating costs. 

Thus, reporting is inconsistent. Cost reports need to be 
adjusted for thes~ differences in reporting. If the depart­
ment were to provide clear guidelines about where specific 
types of costs are to be reported under the proposed system, 
this problem would be resolved. However, because cost reports 
have been filed without the benefit of clear guidelines and 
because cost reporting. is not consistent, the cost. reports 
should not be used for· the proposed facility-specific type of 
system. 

COMMENT: No existing cost report data is comparable, and no 
cost repor,t data should be used until the department estab­
lishes cost reporting definitions which would provide com­
parable data and accurate calculations. Wage data is not 
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comparably reported. Neither cost reports from 1989 or 1990 
reflect costs associated with OBRA, minimum data set prepara­
tion, nurse aide training, workers' compensation increases, 
OSHA mandated changes, Hepta Vax shots, eye wash equipment, 
minimum wage increases and ripple effects. 

RESPONSE: The department strongly disagrees with the claims 
that it is inappropriate or improper to use cast report infor­
mation to set reimbursement rates. 

The department has never considered cost reporting a mere 
formality and the department's serious attitude toward cost 
reporting is reflected in its rules. Current ARM 46.12.1208 
requires that providers must use generally accepted accounting 
principles to record and report cost information, that filed 
cost reports must be 'Oomplete and accurate, that the appro­
priate facility authority must sign the cost report under 
penalty of false swearing, certifying that he has examined the 
cost report and to the be~t of his knowledge and belief, it is 
true, accurate and complete ar-d prepared in accordance with 
governing laws and regulations. 

The current system, which is preferred by the commentors, also 
uses cost report information to set rates, although in a less 
direct VJay. Payment of rates under the current system is 
based upon providers' representations, subject to audit, that 
they are in fact incurring reported costs to provide care. If 
complete and accurate cost reports are not filed, reimburse­
ment may be withheld. 

The department also strongly disagrees with the claims that it 
has not provided clear guidelines for cost reporting. current 
ARM 46.12.1207 defines the costs that may be reported and in 
what categories they must be reported. This rule incorporates 
the Health Insurance Manual (HIM) -15, which sets forth in 
great detail how costs are to be reported. The department has 
added language to the definitions of "operating costs" in Rule 
VI(2) (e) and "direct nursing personnel cost" in Rule Vl1(2)(c) 
to clarify that the allawability of specific items included in 
these definitions are subject to the 1110re specific allowable 
easts provisions in Rule XX. The department believes that 
although cost reports are nat perfect, they provide a 
generally consistent, comparable and reliable source of infor­
mation about facility costs. They also are the only source of 
such data. 

The department has made it clearly and widely known throughout 
the development of the proposed system that it will consider 
requests from individual facilities to adjust base year cost 
report information being used to set rates. Indeed, the cost 
reports of many facilities have already been adjusted volun­
tarily by the department. The departlllent will continue to 
consider such changes through the rate setting process. 
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The department will continue to use cost report information to 
perform analysis, make decisions regarding funding and rate 
levels, and to set rates for individual facilities. The rates 
to be determined under the new system will take into consider­
ation the costs of the required items and services listed in 
the comment. Over recent years, providers have complained 
that rates did not take into consideration specific facility 
costs. The department believes that the use of facility­
specific costs in setting rates under the current system will 
address many of the inequities and anomalies which have 
resulted under the current system. Further, the department 
believes the costs used in setting rates, together with the 
inflation index and all add-on components will account for the 
costs which must be incurred by an efficiently and economi­
cally operating provider. 

COMM£NT: Use of cost report information to base the formula 
is unfair to freestanding facilities. Cost allocation methods 
available to combined facilities gives them a tremendous 
benefit without increasing patient care. If the proposed 
system is adopted, our nursing facility will actively seek 
ways to increase cost from services provided at the hospital 
or will merge with the hospital to obtain the benefits of 
combined facility allocation methods. 

RESPQNSE: The department disagrees that use of cost report 
information in the proposed system is unfair to any particular 
group of facilities or to facilities as a whole. The depart­
ment recognizes that some contend that the medicare cost 
allocation rules used to allocate costs to the nursing 
facility result in high nursing facility costs. 

However, the fact that these costs may be included in the cost 
report and are "allowable" does not mean that the department 
will reimburse these costs under the new system. Combined 
facilities are subject to the same rate limitations as free­
standing facilities and do not receive reimbursement for costs 
exceeding the limits. Moreover, viewing the combined facility 
as a whole, it appears these costs are being incurred. The 
combined structure may result in overall economies and effi­
ciencies which benefit the medicaid program through other 
service areas. In light of these considerations, the depart­
ment does,. not believe it is unreasonable to set rates within a 
zone of reasonableness, rather than based upon an average 
which virtually ignores actual facility costs. 

The. commentor is of course free to rep~rt costs in accordance 
with :,applicable law and regulations, and even to alter its 
facility 'organiZational .structure within the limits of law. 
The department believes that such decisions will be made 
within the t'otal context in which tne facility operates, not 
simply. because of cost reporting rules. If the cost alloca­
ticin· rules· for combined ·facilities were such an advantage, it 
is ·fair .to assume that there would'· bf; far fewer remain·ing 
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freestanding facilities, and far fewer combined facilities 
would complain of the large losses they will continue to incur 
under the new system. 

c. Adequacy of DRI Inflation Factor 

COHMENT: The proposed system uses a nationally recognized 
inflation index in the computation of reimbursement rates. 
This index reflects the costs being incurred nationally to 
operate a skilled nursing facility. 

RESPONSE: A national DR! inflation index is being used to 
project costs forward from the base year. Analysis indicates 
that Montana nursing facility cost increases from 1988 to 1990 
were lower than the DRI inflation index for this period. 
Costs increased in Montana by 11.29'1: while the DRI-HC Index 
for the .comparable period was 12.83%. The department believes 
the DRI index is an appropriate and adequate measure of infla­
tion. 

COMMENT: Evaluation of 1989 and 1990 cost report information 
shows that the average total cost per day in 1989 ~as $57.58 
and in 1990 was $64.45. This is an overall increase of 11.9'1;. 
Average total operating cost was $52.20 in 1989 and $59.01 in 
1990. This is an increase of 13.1\. Clearly, costs increased 
in excess of the inflation used in the department's formula. 
There are obvious reasons for these increases, given federal 
nursing home reform requirements, minimum wage requirements, 
workers' compensation premium increases and a variety of other 
increases not accounted for in the inflation index used by the 
department. Use of a percentage inflator is unfair and 
inequitable because high cost facilities will automatically 
receive a higher percentage increase. The differences can be 
very substantial. 

COMMENT: Analysis of 1'}91 costs shows the inflation factor 
and formula do not reflect actual costs incurred. Increases 
are two to three times greater than the inflation factor. 
Minimum wage, payroll tax and benefit increases are not 
accounted for in the proposed methodology. The inflation 
factor does not reflect the costs of hiring and retaining 
nurses in Missoula. Hospital collective bargaining agreements 
call for a 9.5% increase in RN wages and benefits during 1990-
92. Nursing facilities will have to meet these increases to 
compete for staff. 

COMHgNT: Has the department calculated the actual cost 
increases incurred by Montana facilities from 1989 to 1990? 
If so, please provide us with inforDUltion on the a111ount of 
increase in total costs, operating costs and property costs. 

How does this methodology take into account the 13,1\ increase 
in cost experienced by racilities from 1989 to 1990 as 
indicated by cost infor~~~ation provided to us by the depart-
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ment? How does it take into account changes in the minimum 
wage and the ripple effect of those changes? How does it take 
into account the cost of complying with OBRA 1987 and 1990, 
particularly the "costs of services required to attain or 
maintain the highest practicable physical, mental, and psycho­
social well-being of each resident?" What evidence has the 
department used to determine that the DRI-HC index is appro­
priate for determining rates for Montana providers? How has 
this index compared to actual cost changes as reported by 
Montana providers on cost reports received and reviewed by the 
department during the past five years? 

COMMENT: In the department's spreadsheet in the cost vs. rate 
comparison, did the department use 1989 costs indexed forward 
by 5.5\? If the department used 1989 cost reports which did 
not include OBRA costs, how did it adjust indexed costs to 
a~ount for OBRA? Was anything added for OBRA? Should OBRA 
be 'added to the cost estimates? 

RESPONSE: The actual cost increase incurred by nursing facili­
ties is 11.29\ for the two-year period 1988-1990. This 
increase includes cost increases for operating and property 
costs. The DRI-HC index for a comparable period is 12.83\, 
which does not include property increases. Preliminary infor­
mation which may have shown a higher percentage increase has 
been adjusted based on facility corrections to costs and 
reverifications of data reported. The 11.29\ figure is more 
accurate. The commentors' assumption that actual inflation 
exceeds the department's inflation index is incorrect and the 
department accordingly disagrees with the comments. 

The final reimbursement methodology includes a minimum wage 
t loor in the direct nursing personnel component so that no 
facility will receive less than 85\ of the average hourly wage 
median in the computation of their direct nursing personnel 
component. Facilities will not receive rates in the direct 
nursing personnel area less than the current federal minimum 
wage plus an accommodation for benefits. 

The department's cost to rate analyses compare 1989 costs 
indexed forward by the DRI index from the quarter falling in 
the midpoint of the cost report period to the midpoint of the 
reimbursement period, to rates generated by the system. The 
percentages or limits for each of the components are set at 
the following levels: the operating component at 110\ of the 
median, the direct nursing component at 125% of the median, a 
transitional upper limit cap on the increase in a provider's 
per diem rate from fiscal year 1991 to 1992 at $8. oo and a 
minimum per diem rate increase of 5·. 5\ over the fiscal year 
1991 level, to assure that each facility receives a rate 
increase during the transition from the previous reimbursement 
methodology to the proposed reimbursement methodology. In 
~ddition to the components outlined above there is a continua-
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tion of the OBRA increment at $2.00, which has been adjusted 
to account for inflation. 

The rate to cost that must be incurred comparison includes 
1989 costs indexed by DRI, indexed OBRA costs and the utili~a­
tion fee. The DRI component accounts for increases in minimum 
wage and workers' compensation increases, which are being 
experienced nationwide. The department's comparison of rates 
to costa that must be incurred shows that rates are reasonable 
and adequate to reimburse coats that must be incurred in these 
areas. The department believes that the DRI is adequate as a 
measure of inflation, and that the department has fairly 
considered the impacts of the utili~ation fee, OBRA, minimum 
wage and other cost increases that will be experienced by the 
nursing home industry. 

COMJIENT: Bow does this proposed system take into account 
substantial increases in workers' compensation premiums since 
1989? 

CQMKENT: The formula should include a variable to adjust for 
different workers' COlllpensation rates paid by comb,ined and 
fr-standinq facilities. There. is a 270\ differential. A 
freestanding 85-bed facility pays $90,000 more per year than a 
combined 85-bed facility. 

RESPONSE: Workers' compensation rates reflect a group's loss 
experience. Lower rates in workers' compensation result if 
facilities reduce their losses. There are also various 
methods by which facilities may obtain workers' compensation 
coverat;Je. county homes participate in the HACO pool, some 
facilities are privately or self-insured, and some participate 
in the state fund. All facilities pay a different rate based 
on the experience of their group and the experience rating of 
their individual facility. The department does not believe 
the state shoul.d pay more for a facility that has a high 
workers' compensation rate due to their high loss experience 
or due to the coverage that they have chosen to acquire. 

The departlllent believes that workers' compensation cost is 
incl.uded in the cost base that is being used tor reimburse­
ment, that the DRI index recogni~es workers' compensation 
increases, and that the department's rates will reasonably and 
adequately cover workers' compensation rates. 

COMMENT: The DRI inde.x measures only changes in cost or 
pr~ce, and cannot mea11ure changes in intensity or volume. 
Inadequate indexing is actionable under the Boren Amendment. 

RESPONSE: The DRI McGraw-Hill Health Care Costs: National 
Forecast Tables Nursing Home Market Basket is published by 
DRI/McGraw Hill on a quarterly basis. The index is intended 
to measure cha:nt;Jas in the input prices of certain defined 
nursing homes. The department will use the most recent data 
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available to adjust allowable base period costs. The depart­
ment believes that other features of the methodology account 
for changes in "intensity and volume." For example, increases 
in patient acuity are accounted for by the patient assessment 
factor. The department believes rates as a whole meet the 
requirements of the Boren Amendment. 

COMMENT: Use of different inflators for different facilities 
results in higher inflation allowance for governmental and 
non-profit facilities, because they do not budget increases or 
increase expenditures until July announcement of the medicaid 
rate. 

RESPQNSE: The department will apply the ORI index necessary to 
index costs from the quarter falling in the midpoint of the 
cost report period to the midpoint of the reimburse.ent 
period. The older the facility cost report information, the 
higher the index necessary to inflate the cost forward to the 
midpoint of the reimbursement period. The closer the cost 
reporting period is to the midpoint of the reimburs~ent 
period, the lower the index necessary to trend costs forward 
to the midpoint of the reimbursement period. Calendar year­
end providers require less indexing to get to the midpoint of 
the reimbursement period than June year end providers. 
Governmental and non-profit facilities do not gain any unfair 
advantage in this process. 

d. cost control rncentives 

COMMENT: The proposed system does a fair job of reimbursing 
cost, and provides incentives for facilities to contain costs 
while providing quality care. The proposed system uses 
aggregate cost information to establish parameters that limit 
reimbursement levels and provide incentives for achieving 
economy and efficiency. 

RESPONSE: The department agrees. 

COMMENT: We concur with the department's stated objectives in 
developing the proposed system - i.e, complying with federal 
legal standards, promoting quality of care, designing a frame­
work for legitim·ate cost containment and accounting in a 
equitable manner tor reasonable differences among nursing 
facilities. Ho~o~ever, the proposed systelll would not achieve 
these objectives either now or in the lonq run. Rather by 
denigrating: current and appropriate cost contailUilent incen­
tives while emphasizing cost-based reimbursement, the proposal 
would ensure that medicaid rates will begin to spiral uncon­
trollably. The proposed system would encourage providers to 
increase spending and decrease efficiency. Reimbursement 
dollars will be transferred from low to high cost facilities. 
In some cases rate increases would be warranted because of 
past underpayment. In other cases, the increases would merely 
reflect and pay for historical inefficiencies. Once costs 
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rise, they never go back down. Some facilities would receive 
rate decreases or only modest increases only because they have 
been economically operated in the past. By using a system 
that is largely cost, rather than incentive based, the depart­
ment is committing itself to a system it will be unwilling or 
unable to fund. This will cause the system to be jettisoned 
abruptly by SRS and the legislature, undoubtedly in a manner 
that will stress budgetary constraints at the expense of 
reasoned ratemaking. If this happens, the legislature may. 
turn its back upon the medicaid program and the result could 
be underfunding in perpetuity. 

COHME!fT: Under the proposed system, unchecked spending will 
result in rates for inefficient providers up to $100 per day. 
This approach bankrupted medicare in the 1970's and 1980's, 
and will do the same for medicaid in the 1990's. 

RESPQHSE: The department disagrees with the claimll that the 
proposed system will not encourage cost containment. The 
syst- incorporates nWDerous cost containment measures and 
incentives. Further, bu&iniiB& 1\Jld market realities can 
reasonably be expected to strongly discourage the orgy of 
spending predicted by critics. 

The new system is, like the current system, a prospective rate 
system. This means that the provider will receive the rate 
set under the system and, if the provider is able to provide 
services for an amount lower than the rate, will be allowed to 
keep any savings. If the provider spends. more than the rate, 
no additional payment will be made. This provides a strong 
incentive to contain costs in order to either make a profit or 
minimize the amount of loss. 

Both the operating and direct nursing personnel cost 
components are subject to upper limits, which will prevent 
reimbursement of excessive costs and thereby encourage pro­
viders to contain spending. The operating cost component also 
includes an incentive payment of up to $1.47 per di8lll over 
projected cost for facilities with operating costs below the 
operating cost limit. 

In addition, other business and market realities will dis­
courage foolish and unnecessary spending like that predicted 
in the comments. Providers must consider the overall revenue 
and expenses of the facility. Providers generally serve not 
only medicaid residents, but other patients as well. 
Excessive spending would lower the net income to the facility 
for all operations. Further, the department does not believe 
providers generally have available the amount of uncommitted 
funds which commentors suggest will be frivolously spent. 
Lending institutions will not be inclined to loan funds with­
out a demonstration by the facility of solid planning, good 
reasons and clear ability to repay. 
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The department will continue to refine and adjust the system 
to respond to facility costs and spending patterns. If the 
department finds that facilities are spending excessively and 
without restraint, there is no requirement that the department 
reimburse for such spending. Providers are or should be well 
aware that the department will not uncritically reimburse 
whatever costs providers incur. This awareness should serve 
to sober those providers whose urge to go on a spending spree 
has not already been checked by the factors mentioned above. 

The comparison of the department's system to the 111edicare 
system in the 1980's and 1990's is inappropriate. Medicare 
uses a retrospective cost-based syst- which reilllburs- all 
allowable costs. The department's new prospective payment 
system bears no resemblance to the medicare system. 

The department does not agree that the new system merely 
rewards historical inefficiency and penalizes low cost pro­
viders. The current system rewards low cost providers 
(without regard to whether they are lo~ cost because of 
economy and efficiency or because they are cutting corners on 
critical items such as patient care) for the higher costs of 
other facilities (without regard to whether those higher costs 
are nonetheless economical and efficient for that provider). 
The new system responds more closely to the cost experience of 
individual providers, subject to reasonable limitations. We 
believe this is a far more appropriate approach to reimburse­
ment than the current syste111 employs. Moreover, the issue is 
not whether the rate of some other provider is too high, but 
whether the provider's actual rate is appropriate and in 
accordance with legal standards. 

The department expects casts to rise regardless of the details 
of the medicaid reimbursement system. The department recog­
nizes there is some risk of additional spending. The new 
system does encourage providers to incur the necessary 
economic and efficient cost in the area of direct patient care 
to comply with new standards. However, the department 
believes the commentors have greatly overstated the risk of 
increased spending in an attempt to frighten the department 
out of making needed changes which will reduce the amount of 
their profits. The de~tartment does not agree that the new 
system ~ill encourage the spending which critics claim. 

COMMENT: There are no cost control incentives in the proposed 
f~rmula because increasin~ costs artificially through hospital 
service charges will far outweigh efficiency incentives built 
into the formula. 

CQMMEHT: Higher costs are not necessarily 
cient operation or lack of appropriate 
efforts. Mandatory cost allocation methods 
facilities contribute to cost differences. 
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RESPONSE: The department disagrees that hospital service 
charges "artificially" increase costs or that hospital service 
charges outweigh the cost control incentives in the new 
system. The department does not find reasonable either 
adopting a single average rate system, which recognizes no 
differences, or dividing facilities into peer groups, which 
ignores the fact that the services may be provided less expen­
sively in certain settings. The department believes that the 
new system appropriately recognizes differences in provider· 
organizational structures within a reasonable range. 

COMMENT: The current system has been very efficient and also 
has been among the best in the nation in cost containment. 
Montana's increases have been in the area of 2 - 4%, much 
lower than the national rate of inflation. The department 
should not overlook tha sw:cess- of the current system. What 
are the cast containment mechanisms of the proposed system and 
how are they to be implemented? 

CQMMENT: The department will not be able to make accurate 
budqat predictions under the proposed system. one reason the 
department ccmverted to the present system in 1982 was to make 
budg8ting !Dare certain. At present, budgeting is IDOre 
certain. With the proposed system, budgeting will return to 
guesswork. 

RESPQNSE: Certainly, it is "ea"Sier" to make budget projections 
if the amount of increase is deterlDined by a set percentage 
increase related to the amount of revenue the state has avail­
able rather than to the actual cost experience of providers. 
Critics of the current system, who now have converted into 
supporters of the current system, have said in the past that 
Montana's systam has. been too goad: at ~ containment, at the 
expense of adequately reimbursintr costs. The current budget­
ing approach has been one of the most repeated criticisms made 
by providers seeking higher funding for the current system. 

It would now appear, as the department believes, that the 
opponents of the propoaed system were in fact doing quite well 
under the current systelD. This is because they were able to 
make large profits under a systelD which set rates based upon 
averages and mostly ignored the lower actual costs such facil­
ities incurred. Patient care may become a convenient sacri­
fice when a rate system ignores actual costs in favor of 
simple averaging and easier budgeting. Opponents of the 
proposed systelD now seek to sell the legally least defensible 
feature of the current system as a ~. when all alonq it 
has been the achilles heel of the system and a weapon consis­
tently used by providers against the department. 

The proposed syst- is being designed specifically to comply 
with Boren Amendment and other legal requirements, which 
clearly require reilDbursement to be related to costs which 
must be incurred rather than solely to budgetary consider-
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ations. While this may require more work and less certainty 
in certain respects, the department believes it is worthwhile, 
if not simply required by law. 

COMMENT: A system that uses an average operating cost encour­
ages cost containment and allows the reasonable cost to be 
established and defended. use of a modified retrospective 
system allows excessive operating costs to be pasaed on and 
does not provide adequate cost containment incentivea. Retro­
spective systems have been rejected in favor of prospective 
systems, which have led to reductions in expenses. Use of a 
retrospective system will lead to rapid cost growth and will 
require huge budget increases to sustain. The same commentor 
complains that the proposed system limits reimlnlrselllllJlt for 
operating cost to "allowable" cost, stating that under t:ha 
current system extra reimburseaent from the operating: rate 
covers a shortfall in the property rate. 

RESPONS&: The proposed system is n.Qt a retrospective reim­
burseaant system. A retrospective system is one in which all 
allowable costs are reimbursed after filing and reviaw or 
audit of a cost report which covers the rate year. Such a 
system has no cost containment features. A prospective system 
is one in which rates are set in advance based upon a pre­
scribed formula and no adjustment is made after filing of a 
cost report to assure full reimbursement of allowable costs. 
The provider has a set rate and is encouraged to contain costs 
in order to spend less than recovered under the rate, because 
the provider may keep the savings. Providers who spend more 
than the rate do not receive additional payments to cover 
costs incurred in excess of the rate. 

The proposed system is a prospective rate system. It does not 
reimburse all a~l.owable cost, but rather sets a· rate based 
upon provider-specific ~ aggregate data. The provider must 
live with this rate even if more or less is actual.ly spent. 
How~ver, since the provider-specific information is drawn from 
providers' cost reports·, the department must have some 
assurance that providers will completely, accurately and 
properly report costs. Thus, if an audit or desk review of 
the Pase perj.od cost report l.lBed to set the provider's rate 
results in adjustments, the prospective rate will be adjusted 
accordingly to assure that the provider is reimbursed accord­
ing to the proper prospective rate. Absent such a check, 
providers woul.d have no incantive to completel.y, accurately 
and properly report costs, and could receive excess reimburse­
ment by misreporting costs. 

This audit feature does not make the proposed syste~ a retro­
spective system which lacks cost containment incentives or 
wbich requires the department to reimbW:se whatever providers 
spend, as was the case under the pre-1982 retrospective reim­
bursement system. It appears that the term "retrospective 
reitnbttrsement system'' is being used hy opponents of the 
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proposed system as a scare tactic to raise fears of uncontrol­
lable cost increases under the ~oposed system. FUrther, it 
is apparent from the comment that what is really desired is to 
be able to receive even lll2ri\ than the allowable costs reim­
bursed under retrospective syst-s, which is possible under 
the current system to a far greater extent than under the 
proposed system. There is no reaaonable basis upon which to 
pay facilities at such levels above eoet. The proposed system 
is clearly distinguishable tr0111 retro.pective systelllll and. 
contains adequate and appropriate cost containment incentives. 

a. oiA9t J:lyrainq Personnel Compopent 

CQMH'ENT: The current formula is not adequately sensitive to 
patient acuity because facilities are compared to a statewide 
av~age is rising. Facilities willinq to take higher acuity 
patients are placed at greater risk. The proposed system 
addresses individ~ facility patient acuity in a more direct 
manner and. should reduce so- of that risk. The proposed 
system also addresses salary costs in a more fair and equita­
ble manner than the current syete111, which is based upon 
averaging and results in inadequate reimbursement to 
facilities with higber but justifiable salary costs. 

RESPONSE: The departlllent agrees that the proposed methodology 
is more sensitive to patient acuity because each facility's 
patient assessment average is used in the rate coDpUtation and 
is not subject to a comparison with the statewide average. 
The new syste~~~ adclre-es the direct nursing: personnel costs 
through a separate CCIQPDnent, which is the lesser of the 
provider's inflated base period composite nursing wage rate 
multiplied by the provider's 1110st recent average patient 
aSBBBBIIIent score, or a li.ari.t set at 125"t of the statewide 
median averaqe waqe multip.li..ed by the provider's most receut. 
patient assessment score. Each provider's C'OlllpOsita nursing 
wage rate vill be. based upon base period costs, patient 
assesiQilent score and pat.i.ent days. In addit:.icn, the CCiliiPonent 
is subject to a floar set at BSt of the average hourly wage 
median. This will aasure that rates in the direct nursing 
personnel area will be no leas than the current federal 
minimum. wage plus accOIIUIIOda.tion for benefits. The direct 
nursing personnel c0111ponent is intended to encourage a pro­
vider to direct resources toward direct nursing care to 
residents, thereby improvinq the quality of care provided. 
Patient assessment scores will be determined as under the 
current system. However, the direct nursing personnel compo­
nent, including the limit, will be based upon the individual 
provider's patient assessment score rather than upon a compar­
ison of the provider's score to the statewide average. This 
will insure that reimbursement relat- more directly to the 
acuity level of the individual provider's residents. 

CQMMEJIT: The Rebasa Study by Myers & stauffer found that 
neither the level of medicaid rate or the revel of provider 
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cost seemed to explain a nursing facility's experience in 
meeting selected performance indicators published by HCFA. 
Yet, the department is spending more on nursing care on the 
assumption that it will result in better care. There is no 
clear evidence that higher cost facilities take better care of 
residents. 

RESPONSE: It is only logical to conclude that inadequate 
staffing levels and underpayment of staff negatively affect 
quality of patient care. The comments of the state long term 
care ombudsman and others, as well as complaints from pro­
viders that they receive inadequate reimbursement to respond 
to patient care requirements, support this conclusion. The 
new system incorporates incentives for facilities to direct 
available resources toward direct, hand$ on patient care 
rather than toward spending for items which only indirectly or 
reiiiQtely affect patient care, if at all. The department 
believes that increases in staffing levels and staff waq- and 
benefits will positively affect the quality of patient care. 

While it is true that the reimbursement study by Myers & 
Stauffer found no direct correlation between ~ facility 
spending and performance on certain selected indicators, the 
department believes that allocation of 1110re resources toward 
direct patient care will improve the quality of care. The 
finding by Myers & Stauffer compared total facility spending, 
rather than spending on patient care, to performance on 
selected indicators. Moreover, mast of the recently enacted 
federal nursing home reforms concentrate on improving the 
quality of care of facility residents. Improvements in these 
areas will require increased spending in many cases. 

COMMENT: The proposal does not take into account unusua~ 
circumstances that have forced dramatic increases for rural 
homes. The nursing shortage in the state causes rura~ homes 
to hire from nursing pools at costs approximately 4 times the 
typical LPN wage. Additional costs are incurred for room and 
board for these nurses. Under the proposed system, these 
costs would not be considered wages and would not be 
recognized in the nursing component. 

RESPON§E: The department believes the new system reasonably 
and adequately meets the costs which must be incurred by 
economica~ly and efficiently operating facilities. While this 
proposal does not provide for individual reimbursement modifi­
cations to take into account special or unusual circumstances, 
it does a much better job of recognizing the costs that are 
being incurred at each individual facility. 

The department does not believe the use of nursing pools is 
common 1.n Montana. The costs of nursing services may be 
allowable to the extent the requirements of the HIM-15 are 
met. The costs of such services are a~lowable as contracted 
services to the extent they are· directly related to patient 
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care. Room and board tor such nurses is not directly related 
to patient care and is not an allowable cost. "Benefits" for 
such nurses are allowable only to the extent such nurses are 
employees of the provider and the "benefits" are provided 
across the board to all employees of the provider. Other 
limitations contained in the HIM-15 may apply. Providers with 
specific questions r~rding the allowability or classifi­
cation of such costs should ask the department for clarifica­
tion. 

AL LWfRl of Direct IUfsinq Personnel Cost 
LiP!tatiOJI 

COHHENT: The proposed median of 140!t serves a valid purpose 
and is logical in any reimbursement system. By establishing a 
higher percentage around the llledian, this component will 
provide greater reilllburs-ent for clirect nursing costs. The 
additional fiDida ~~~&y be used to hire 1110re starr or provide 
better waqes and benefits to existing staff in an att-pt to. 
recruit and rata~ qualified staff and provide higher quality 
patient care. Yat, facilities with very high direct nursing 
costs will be capped at an appropriate level. 

COM!!f:NT: The direct nursing ·cap is too high and encourages 
inefficiency. The caps in all areas, i.e., nursing, operating 
and operating incentive, should be the sallie. 

COMIU!I!!T: How did the department determine the 140!t limit 
contained in tha direct nursing personnel cost component? 
Were other limits analyzed? Specifically, how did it deter­
mine that setting the limit at 140!t of the average median waqe 
would pay all the costs that must be incurred by economically 
and efficiently operated facilities? If the department has 
performed an anal.ysis, we r~t a copy of such or of other 
supporting dOCUIII&Dtat.ian for the dllcision to include a 140!t 
limit. If no such analysis has been done, we recommend that 
it be done before implementing this proposal. 

RESPQNSE: The department analyzed. a range of parameters for 
each of the c0111ponents. The percentages were adjusted through 
sensitivity analysis in order to better achieve the depart­
ment's goals. The percentages were also modified based upon 
analysis of cost and projected rates, provider and other 
input, and studies !llld other published materials regarding 
medicaid limitation percentages. 

A primary goal of the system is to improve quality of care, 
which is the main focus of the OBRA requirements. One way to 
achieve this goal is to set a higher percentage around the 
median of the direct nursing personnel component so that more 
of the costs re:l.ated to direct patient care (more staff, 
better wages and benefits) are recognized for reimbursement 
purposes. An upper lilllit pC'centaqe is necessary to cap the 
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direct nursing component at an appropriate level so as to not 
reimburse excessive costs. 

The final rule sets the direct nursing personnel limit per­
centage at 125% of the median times the facility's patient 
assessment score. The direct nursing personnel component is 
intended to encourage providers to direct resources toward 
direct nursing care to residents, thereby improving the 
quality of care provided. 

The design of the new methodology is consistent with features 
recommended by experts in the field of nursing home reimburse­
ment. The methodology divides costs into direct patient care, 
other operating expense, and capital, with application of a 
relatively liberal allowable-cost ceiling in the direct 
patient care area. The system employs weaker incentiv- to 
contain costs in the direct nursing area, and applies a mare 
stringent ceiling an other operating costs and provides strong 
incentives to contain or reduce such costs. The use of ceil­
ings set at particular percentages of the median does not 
represent judgements about the level of efficient, ecanomic or 
necessary costs, but rather reflects an accommodation to 
providers in an attempt to recognize as much of the full costs 
of providers as possible. The department has provided the 
commentor with the requested documentation. 

b. Wage Floor - Use of cost Report v. wage SurveY 

COMMENT: In many instances, the new systellt will not cover 
actual costs. Some facilities will ba forced to close or to 
violate state and federal laws. The direct nursing personnel 
component in the original proposal is tao low to pay nursing 
help at the required minimum wage plus benefits and payroll 
taxes. The minimum waqe increases affect low cost facilities 
to a greater extent than high cost facilities, while other 
purchased supplies and services equally affect both. 

COMMENT! The original proposal contained serious flaws in 
this component, which is perhaps the most important part of 
the proposed formula. The revised proposal is an improvement 
but does not satisfactorily address whether the "fictitious" 
hourly wage developed under the formula accurately reflects 
the cost of an hour of nursing care in a given facility. In 
many instances, the actual cost of an hour of nursing care, as 
reported in the March 1991 wage survey, far exceeds the hourly 
wage floor proposed by the department in its revised proposal. 

There are substantial discrepancie5 between the hourly wage 
determined under the original proPosal and the actual hourly 
wage under the March 1991 wage survey. Under the original 
proposal, about 60\ of facilities would receive a wage compo­
nent substantially less than the wage reported on the March 
1991 wage survey. These differences range from $1. 56 to $<1. 48 
per hour. Under the revised proposal, about 57\ of facilities 
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still receive an hourly wage below the amount reflected in the 
survey. Further, in many instances, the "fictitious" wage 
developed under the formula is far greater than actual 
reported hourly wage costs. This again suggests that the 1989 
cost report data is inconsistent with current cost experience 
and calls into question the validity of the proposed system. 

Because this hourly wage is multiplied by the facility's 
patient assessment score to arrive at a rate, rate discrepan­
cies can amount to a rate difference of from $3 to $16. Use 
of the ~fictitious" hourly wage based on 1989 cost reports and 
staffing is unreasonable when 1991 wage survey data is avail­
able. 

We ask the department to explain why the March 1991 wage 
surveys are not used to determine a facility specific hourly 
w:aqe, why the formula does not yield hourly rates which 
accurately reflect actual casts, and why discrepancies. for 
S:<IIIP! facilities are so large. If the depart-nt has done a 
f'acil.ity by facility analysis of the hourly waqe reported on 
the March 1991 waqe survey. as compared to the hourly wage 
calcul..crted under the proposed formula, - are requesting a 
copy at that analysis. If not, we recommend that such an 
analysis be performed. 

COMMENT: The March 1991 wage survey should not be used to set 
ratea. The survey reflects only one month of' data and is less 
reliable than cost report information. However, the depart­
ment should al.low providers with significant reporting errors 
to correct the 1989 data. 

RESPONSE: The department agrees that the March 199~ waqe 
survey should not be used to set rates. The survey is a ana 
manth snap sbat of data and, basad on department audi.t of some. 
survey forms, the department believes it contains unreliabl.e. 
information regarding nursing costs being incurred. In many 
instances, the actual hourly waqe under thlil March 19CJ1 wac;e 
survey form is significantly overstated i.n dollars as well as 
in the hours of direct nursing care being provided. SubstaJt­
tial adjustments would b• necessary to reflect accurately the 
wage costs being incurred. Moreover, comparison of the wage 
survey form and the cost report data, after adjustment for the 
minimum wage floor and corrections to the data, indicates that 
there is a variance of only 4 cents in aggregate between tba 
wage survey data and the cost report information used to 
establish rates. 

The department has other concerns regarding use ot the wage 
survey infonoation. The salary survey wa& not part of the 
cost reporting procesa. The survey collected data regarding 
average wagea for a one-month period, which may not be reflec­
tive of a facility's general experience. The impact of 
holidaya reported in the aurvey month, the use of pool.ad 
nursing, and vacations taken during the survey month undermi.ne 
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the validity of the data. A twelve-month cost report does not 
have these shortcomings. The use of non-cost report informa­
tion from the survey form provides an opportunity for "gaming" 
the system. There is no link between the salary survey and 
the facilities' patient assessment scores. The proposed rate 
system, which uses cost report data, provides a benefit to 
those providers staffing above their patient assessment score 
and penalizes those providers staffing below their patient 
assessment score. Using the salary survey in the rate setting 
process would eliminate the benefits and penalties associated 
with over or under staffing. Cost report information is more 
representative of facility salary experience and is a more 
appropriate basis for rate determinations. 

COMMENT: The m1n1mum direct nursing personnel component 
amount of $7.19 is logical, as it addresses the need of pro­
viders since 1989 to comply with minimum wage laws and 
increased wages paid to obtain nursing help. 

RESPONSE: The department agrees. 

COMftENT: The PAS information used in the rate calculation is 
from the October 1990 through March 1991 period. The wage 
information should be from a comparable period. 

RESPONSE: The wage information used is indexed by the DRI to 
trend it forward to the midpoint of the reimbursement period. 
The inflated wage cost information matches closely the 
october-March 1991 reporting and averaging period for estab­
lishment of the six month patient assessment average used for 
reimbursement purposes. The most accurate reliable wage 
information is the cost report information being used for 
rei111bursement purposes. The wage survey for March 1991 is 
available, but the department considers this data to be unre­
liable for this purpose. The department believes the wage and 
PAS data used are appropriate and adequately account for wage 
cost and patient acuity. 

COMMENT: The department cannot afford the wage floor in light 
of losses that will be incurred by facilities and because the 
waqe floor simply insulates facilities from financial risk. 
Further, the facilities that benefit from the wage floor 
already receive adequate overall rates without the floor. 
Nine of the 13 facilities affected will receive rates more 
than $9.00 over cost. The wage floor is unnecessary. 

CQMMEHT! Commentors stated that they support the rule as 
originally proposed, rather than with the wage floor and lower 
cap on increases proposed by the department. 

RESPONSE: After the filing of the first rule notice, the 
department continued to evaluate data and information that was 
received from the industry and from consultants. The depart~ 
ment believed that the concerns regarding increases in the 
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federal m1n1mum wage, and that the federal wage increases were 
not being reported in the base period cost information, had 
merit. The wage floor will insure that facilities do not have 
direct nursing personnel components that do not reflect the 
most recent federal minimum wage requirements. This floor 
only guarantees that facilities receive 85\ of the direct wage 
madian ($8.46 X 85l = $7.19) in the computation of this compo­
nent. While this may be more than the cost reported in the 
base period, it recognizes little, if IU1y, more than the 
minimum wage, plus an accommodation for some benefits. The 
department does not agree that this floor creates a profit or 
insulates facilities from financial risk. 

Farther analysis and study of the proposed system, additional 
data analysis, ~U~alysis of comments received at the public 
hearing, and analysis of the goals of the reimbursement system 
continued long at"ter the filing of the first notice and all 
the- way through the rulemakinq proce-. While some commentors 
supported the rule as proposed, many of the c0111p0nents have 
been modified b-ed on comments and onqoinq analysis of the 
reimbursement methodology. 

c.. Pa4;.ient ASSUSUDt Score 

CQMMENT: We support the proposal to reduce the information 
required for patient assessment. 

RESPONSE": The department believes the reduction will help to 
reduce the paperwork burden on providers. 

CQMKEHT: The patient assessment system is arbitrary and 
depends upon the auditor's ability to recognize different 
filrma: of documentation and the ability of provider sta.t'f to 
L&arn the documentation process and communicate documentation 
ta the auditor. our facility currently pays consultants and 
assigns three employees to the process to insure that documen­
tation is in accordance with guidelines. There has ta be a 
simpler, more cost effective means of providing adequate 
dDcmnentation. 

HESPQNSE: The department recognizes that anytime different 
individuals perform a task there is the possibility of varia­
tion. However, the department does not believe there is a 
significant difference in patient assessment scores as a 
result of different individuals performing monitors. The 
department trains monitor staff based upon uniform information 
and provides uniform guidelines for use by monitor staff. 
MOnitor results are reviewed for consistency, among other 
things, by a single person in the department's Helena office. 
If a provider does not believe the monitor findings are 
correct, it may request an administrative review and a fair 
bearing to dispute the department's determination. The 
depa~nt believes these procedures more than compensate for 
~y individual differences in monitor personnel. 
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The patient assessment system does require an effort by pro­
viders to learn and apply the requirements of the system. The 
department believes this effort is justified in order to 
obtain information about patient acuity which is sufficiently 
specific to be meaningful. The department does provide 
regular training for facility staff and will gladly set up 
special training sessions if desired by providers. The 
department does not believe that the patient assessment system 
is too difficult or burdensome tor a provider that takes 
advantage of training opportunities and, if faced with 
specific questions, takes the time and opportunity to call the 
department for additional guidance when necessary. 

COMMENT: The rule should allow facilities with deficient 
monitors to request a second monitor as soon as they are 
ready. It makes little sense to require a facility to wait 
for a second monitor if deficiencies are corrected. The 
facility would be rewarded for prompt compliance and. the rate 
could be adjusted sooner than January 1 of the rate year. The 
department should consider a maximum reimbursement penalty of 
three months. 

BESPONS~: It certainly would be easier from a facility stand­
point to correct deficiencies and request an immediate 
monitor. This would allow the facility to implement a short 
term "fix" to maximize reimbursement, but would not meet the 
ongoing need to document patient care provided in the facility 
or to rectify failures to follow the patient assessment docu­
mentation requirements. 

The facility deficiency is a penalty for not following patient 
assessment criteria for claiming management minutes and for 
having a significant variance between abstracts submitted to 
the department and documentation in the medical record. Minor 
variances do not result in a facility deficiency. It is the 
facility's responsibility to know the rules regarding documen­
tation and assessment of managelnE!nt minutes. The department 
regularly provides training on patient asses~nt and is 
available to provide training on the manual to those facili­
ties with problems or questions. 

Allowing facilities to request their own manitor period would 
limit the department's ability to select a representative 
sample month and could allow facilities to manipulate reim­
bursement based on the months chosen. A six month average is 
a representative average of the patient assessment activity in 
a facility; a shorter period would not be. The department 
pays tor the cost of the second monitor When it is requested. 
More frequent monitoring would be more costly from a monitor 
standpoint and an administrative standpoint. More frequent 
monitoring would be costly as it would not be done in conjunc­
tion with other activities the monitor agency is performing 
and would increase travel costs. The department will not 
allow facilities to determine the timing of monitors by 
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requesting a second monitor when they believe the time is 
right. 

Facilities have been subject to the same patient assessment 
requirements for many years. Effort and commitment to learn 
and understand the patient assessment system on an ongoing 
basis, rather than as a quick fix to maximi~e reimbursement, 
is the best approach to assure that facility records are 
always ready for a monitor. A facility that pursues such an 
effort will not find itself in a deficiency situation due to 
lack of information, training or documentation. 

CQMMEHT: We oppose the rule that limits providers' ability to 
appeal adverse monitor findings. Because of the restriction 
proposed by the department, facilities will now request that 
the monitor team review all documentation present in the 
facility solely to cover the risk of receiving a deficient 
score. This will be necessary because facilities will not 
know what the outcome of the monitor will be. 

The proposed rule also restricts providers' right to question 
the sampling technique used by the monitor team. What 
sampling technique is used by the monitor team? Is it statis­
tically valid in all cases? 

RESPONSE: When monitor teams review patient care abstracts to 
compare actual documented nursing care time to the time 
reported by the facility, they use a sampling technique to 
obtain a sample of abstracts for monitoring rather than 
reviewing all abstracts. The results of the monitor are then 
extrapolated to the entire group of abstracts. This is a 
commonly accepted statistical method which allows a substan­
tial time savings to all parties. The department's manual on 
statistical sampling is available on request. The department 
believes its methods are statistically valid. 

The proposed rule provides that if a provider objects to the 
sampling technique, the only available appeal is to request 
that 100\ of the abstracts be reviewed rather than merely a 
sample. 

The department believes this approach is reasonable and pre­
vents the parties from becoming bogged down in complicated 
arguments about what sampling technique is most appropriate. 
The 100\ monitor assures that any problems resulting from the 
sampling technique are eliminated. If the 100\ monitor shows 
that the provider correctly believed the sampling technique 
was flawed, the expense of the 100\ monitor will be borne by 
the department. Providers may appeal any other monitor or 
patient assessment determination once the 100\ monitor is 
completed. The department does not believe changes to this 
aspect of the rule are warranted. 
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The department will require providers to make all supporting 
documentation available at the time of the monitor. This 
requirement prevents after-the-fact creation of documentation 
which is required to be kept contemporaneously. Obviously, 
the provider is the only one that can locate particular por­
tions of its own records and it makes no sense to merely tell 
the monitor to look at all of the facility's records. 
Providers will be told during the monitor process the results 
of the monitor and what documentation is lacking, and will be 
given an opportunity to provide missing documentation to the 
monitor. A record will be kept of the additional documenta­
tion that was requested but not provided. This process will 
eliminate the need for providers to request that monitors 
review all facility documentation. 

COMMENT: May any provider request a 100\ monitor instead of 
using the sampling method? 

RESPONSE: The 100% sampling technique is available only as an 
appeal method for those who object to the sampling techniques 
employed. Language has been added to the rule to clarify this 
point. 

COMMENT: The definition of significant difference is unclear. 
Is the 10% amount 10'1; of the monitor score or 10'1i of the 
provider's reported minutes? 

RESPONSE: It is 10\ of the monitor score. 
revised to clarify any confusion. 

The rule has been 

COMMENT: It appears the word "if" was omitted from the begin­
ning of Rule VIII(7)(b). In the second line of Rule VIII(7), 
the word "a" should be "the." In Rule VIII(4), the word "by" 
appears to have been omitted. 

RESPONSE: The department agrees and has corrected the omis­
sions and changed the referenced word. 

!il 100\ staffing ReqUirement 

COMMENT: The proposed rule will require providers to staff at 
100% of the patient assessment score (PAS) . In 1989, pro­
viders were only required to staff at 90\ of the PAS. Since 
providers only staffed at 90'1; of the PAS in 1989, direct 
nursing costs during that period were lower than now required. 
Because rates under the proposed system will be set using 1989 
as the base cost period, those rates will not take into 
account the costs of staffing at 100% of the PAS in FY 1992. 
The direct nursing personnel cost component does not take into 
consideration the increased staffing required by this rule 
change. If this change is kept in the final rule, the direct 
nursing personnel cost component should be adjusted to take 
these substantial additional costs into consideration. 

Montana Administrative Register 20-10/31/91 



-2101-

Has the department analyzed 1989 staffing patterns by facility 
to determine how many and which facilities were staffing at 
less than 10011 of PAS in 1989? Has the department adjusted 
the average hourly wage for these facilities to account for 
the new staffing requirements? If not, why not? 

RESPQNSE: The proposed rule does not change the minimum staff­
ing requirement, but simply clarifies what has always been the 
rule. See, e.g., current ARM 46.12.120l(h) (2) and 46.12.1206 ·. 
(2). The belief that the department previously required 
staffing at only 90\ of the PAS is erroneous. This belief 
apparently arises because the department allows, for purposes 
of rate penalties, for a 1011 variance between the patient care 
time reported by a facility and the time actually supported by 
facility records as found by the department's monitor team. 
This remains true under the proposed rule. Providers are well 
aware that the department has previously required staffing at 
lOOt of PAS that is used in the establishment of the facility 
reimbursement rate. 

·The patient assessment process is designed to measure actual 
care requirements, not llOt of actual care requirements. The 
department's current rules require providers to completely and 
accurately report care requirements for each medicaid recipi­
ent. If a facility has deliberately staffed at only 90t of 
the PAS, either its PAS should have continually decreased over 
ti~ae or the provider has deliberately overstated the care 
requirements of its residents. 

Because in 1989 the department required providers to staff at 
lOOt of their PAS, the department does not agr- that the 
proposed patient assessment rule imposes additional staffing 
costs which are not reflected in the 1989 base year costs. 

COHMEHT: The rule should be changed to clearly state that to 
avoid sanction facilities must staff at 90\ of the PAS used to 
set the facility's rate. It is true that facilities generally 
should have staff equal to the reported patient acuity. 

RESPQNSE: The department does not agree that additional clari­
fication is necessary or appropriate. The rule clearly states 
the rate penalties that will result if the monitor indicates a 
lOt deficiency. This allows providers some room for error or 
flexibility in the event of difficult circumstances. However, 
the department does not consider the lOOt requirement to be a 
meaningless standard. In an appropriate case of abuse, the 
department would be authorized to sanction a provider under 
the provisions of ARM 46.12.401, et seq., for failure to staff 
at 100\ of the PAS. such a sanction would be in addition to 
any rate penalty that might be applied in the case of a find­
ing of a significant difference. 

CQHMENT: The department should recognize that many patients 
are not included in the patient acuity -•sure-nt. 
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Facilities which exceed minimum staffing levels may not be 
inefficient; they may be reflecting higher acuity in the non­
medicaid population. 

RESPONSE: It is certainly true that the patient assessment 
system only provides information on the medicaid population in 
the nursing facility. Since medicaid utilization statewide is 
62\, and is much higher in some facilities, we believe that 
the patient assessment average is reflective of the acuity 
trends of the facility population as a whole, even though 
facilities may have higher or lower care need residents in the 
facility than the averages used in establishing reimbursement 
represent. The department has used the staffing reflected by 
the PAS to set payment rates and as a measure of the minimum 
staffing requirement. Certainly the department expects that a 
facility will staff to the care needs of the residents in the 
facility or would not admit residents for whom it cannot 
provide appropriate and adequate care. 

tiil Ose of Monthly PAS 

COMMENT: The proposed rule requires staffing at 100\ of the 
provider's ~ patient assessment score for the month. 
Since the PAS for a given month is not calculated and provided 
to a facility until after the month has passed, this require­
ment is unreasonable. This should be changed to relate the 
staffing requirement to the average PAS. 

RESPONSE: The department agrees that the staffing requirement 
should relate to the average PAS rather than the provider's 
hourly patient assessment score for the month. The reference 
to the monthly score in this context was an error in the rule 
notice. The department intends the staffing requirement to 
relate to the average PAS. The final rule has been changed to 
correct this error. 

9. operating cost component 

a. Percentage of the Median 

COMMENT: The proposed median of 112\ serves a valid purpose 
and is logical in any reimbursement system. 

RESPONSE: The proposed median was analyzed in conjunction with 
a range of other percentages. The percentage set by the final 
rule will be 110% of the median operating cost. Limitation 
parameters have been subjected to modifications based on 
analysis of cost and projected rates, and with the benefit of 
provider and other interested party co~ment, and to best meet 
the goals of the reimbursement system. 

COMMENT: The operating component seta a limit at 115% of 
median without consideration of appropriateness of costs 
included in the category. Some costs such as taxes are not 
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subject to cost containment. Facilities without taxes can 
overspend in other categories and effectively receive a higher 
cap than those facilities which pay taxes. 

RESPONSE: The proposed reimbursement system considers allow­
able costs being incurred at each facility. All providers 
will receive their indexed base period per diem operating 
cost, subject to the operating cost limit of 110\ of median 
operating costs. Overspending does not affect the upper. 
limit, as the same upper limit is applied to all facilities. · 
Facilities which keep operating costs below the operating cost 
limit will qualify for an incentive as a motivation to control 
costs rather than to overspend. The department believes the 
100\ of median operating cost limit takes into account "fixed" 
amounts such as taxes, while encouraging containment of the 
non "fixed" costs. 

COMMENT: Did the department undertake any analysis to deter­
mine the 115\ limit? How did the department determine this 
limit? Did the department analyze other limits? Specific­
ally, how did it determine that setting the limit at 115\ of 
the median operating costs would pay all the costs that must 
be incurred by econo!Dically and efficiently operated facili­
ties? If the department has performed an analysis, we request 
a copy of such or of other supporting documentation for the" 
decision to include a 115\ limit. If no such analysis has 
been done, we recommend that it be done before implementing 
this proposal. 

RESPONSE: The department analyzed a range of limits in estab­
lishing the final limits that will be applied. The department 
has adjusted the operating limit from 115\ to 110\ based on 
further analysis performed. The department determined the 
limits based upon a sensitivity analysis, input from the 
industry, and consideration of other state's limits. The 
sensitivity analysis included evaluation of how the various 
co!Dponents of reimburs-ent reacted to changes in the para­
meters and lilDits. Because of the department's desire to 
maximize recognition of direct nursing personnel costs coJDPo­
nent, the percentage of the median that is being applied to 
the operating component limitation is lower than the per­
centage being applied to the direct nursing personnel 
component upper limit. The ranges of lilDits analyzed are 
comparable to other states' limitation percentages. 

The rate setting component ceilings are not intended as defi­
nitions of the levels of efficient or economic costs or the 
costs which must be incurred. Percentages have been adjusted 
above the median in an attempt to accommodate providers by 
recognizing the greatest amount of costs of as many providers 
as possible. 

20-10/31/91 Montana Administrative Register 



-2104-

b. Operating Incentive Payment 

COMMEJIT: How did the department arrive at the $1.46 maximum 
incentive? 

RESPONSE: The incentive is allowed where a provider's inflated 
base period per diem operating costs is less than the oper­
ating cost limit (110% of median operating costs). The 
incentive is the lesser of 5\ of median operating costs or 40% 
of the difference between the provider's inflated base year 
per diem operating costs and the operating cost limit. The 
upper limit is 5% x median operating cost ($29.41) = $1.47. 

COMMENT: The cap on the incentive should be set at 15% rather 
than 5\, in order to correct cost differences and overcome 
problems with the operating per diem. 

COMMENT: The profit incentive is too low. The plan in effect 
prior to 1982 allowed for a $1.50 profit. Adjusted for infla­
tion, that would now be $2.30. The current plan allows only 
$1.46. The current plan does not allow for a sufficient 
margin to cover costs required for the operation of a facility 
and which benefit medicaid residents but are not allowable 
costs, such as indirect costs of separately billable items, 
chaplain fees, memberships in civic organizations to encourage 
community participation. The failure to provide sufficient 
profit incentive will unfairly force private pay residents to 
bear these costs. 

RESPONSE: The department believes the incentives proposed are 
reasonable and adequate to accommodate their purpose. The 
medicaid program is not required to reimburse facilities for 
more than the costs incurred to provide nursing facility care. 
The department is providing a degree of profit motivation for 
facilities which can control costs in the operating area. If 
facilities cannot control costs in the operating area, they 
will be limited to the upper limit of 110\ of the median 
operating costs and will not receive the incentive allowance. 
The $1.50 profit referred to is an incentive computation based 
on the conversion from a cost based reimbursement system to a 
prospective system in 1982. The $1.50 was the maximum incen­
tive that a facility could receive in dollars per medicaid day 
in effect on 6/)0/B2. Not all facilities had an incentive 
component. The $1. so profit component is not a comparable 
provision to current operating incentive and attempts to 
compare the relative amounts are not meaningful. 

Medicaid does not reimburse for costs such as chaplain and 
civic organizations, which is why these costs are non-allow­
able costs. To disallow these costs yet provide payment of 
these costs in the per diem rate or the incentive component 
makes no sense. As non-reimbursable costs there should be no 
provision for medicaid payment for these costs. 
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10. OBBA Cost Component 

COMMENT: The department should index the oBRA increment and 
the nurse aide wage increment to account for inflation. 

RESPONSE: The department agrees that there is merit in index­
ing the OBRA component to account for the changes in infla­
tion. The OBRA component will be $2.00 for fiscal year 1992. 
The nurse aide wage increment is current information through 
April 1991. The impacts of inflation on this increment would 
be minimal due to the current nature of the data. It is not 
necessary to inflate these costs. 

COMHENT: The OBRA increment should be further adjusted to 
cover the costs associated with providing the "services 
required to attain or maintain the highest practicable physi­
cal, mental, and psychosocial well-being of each medicaid 
recipient." The $1.90 OBRA increment did not take these costs 
into account. The $1.90 OBRA increment was specifically 
calculated to cover costs associated with the items listed in 
the department's August 7, 1990 letter to HCFA. That list 
does not include the costs associated with expanded residents' 
rights and choices, reduction or elimination of the use of 
restraints, or other requirements associated with the new OBRA 
1990 standard. Has the department undertaken any research, 
study or analysis to determine the costs associated with this 
requirement? If so we request a copy of such. 

RESPONSE: The department has reimbursed for costs of imple­
menting OBRA requirements since July 1, 1989. The department 
has met the requirements for providing for the "services re­
quired to attain or maintain the highest practicable physical, 
mental and psychosocial well-being of each medicaid recipient" 
by establishing a OBRA component and reimbursing for OBRA 
costs as a separate component of the reimbursement rate. The 
implementation of the OBRA 1987 requirements regarding quality 
of care, testing and training, meets the attainment or mainte­
nance of the highest practicable, physical, mental and psycho­
social well-being standard. The OBRA 90 requirement does not 
add new requirements or costs, but is a continuation of the 
1987 requirements that have been addressed previously. The 
department will index the OBRA component for fiscal year 1992 
to $2.00 to account for inflation. The department has added 
language to clarify that the rates take these costs into 
consideration. 

11. Property cost component 

COMMENT: The property formula continues to be ignored. using 
an operating formula based on cost while maintaining a non­
cost based property formula implies complete incompetence or 
malicious disregard for an equitable reimbursement system. 
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COMMENT: We understand that the property rates will be 
addressed next year. How will the anticipated increase in 
costs for property rates be funded? What will the process be 
for evaluating these rates? The department may have to adjust 
the operating rate to afford revision to the property rate 
system. 

RESPONSE: The department is committed to forming a committee 
to evaluate property reimbursement and make recommendations 
regarding property reimbursement for fiscal year 1993. The 
analysis that has been performed by the department indicates 
that, in the aggregate, property rates exceed property costs 
by over 110t. This indicates that the property system is not 
underfunded. Based on comments, there may be problems in how 
the current system distributes funding for the property 
component. At this time it is premature to state precisely 
how these issues will be addressed. 

COMMENT: Some classes of providers, i.e., state and govern­
mental, do not pay property costs because their property costs 
are paid for by the taxpayers. Thus, the property rate for 
those providers subsidizes inefficiencies in per diem and 
nursing costs. Private facilities which do not receive ade­
quate property reimbursement subsidize property costs out of 
operating reimbursement. The net result is no extra money to 
cover real property costs or to spend to get spending up to 
median operating or nursing cost levels. 

RESPONSE: The current reimbursement system for property is 
based on the rate in effect since 1985 which has been indexed 
forward to account for inflation. The previous reimbursement 
system that established the pre-1985 reimbursement rate for 
property was based on the age of the facility and the type of 
construction. The correlation between costs and reimbursement 
has not been a part of the system of property reimbursement 
for many years. 

All facilities report some amount of property costs, such as 
depreciation, interest, rental or lease, on their cost re­
ports. Property costs such as depreciation decrease so that 
there is less correlation between cost and reimbursement over 
time. This is why there is such differential between reim­
bursement and cost in many cases. 

The department disagrees with the suggestion that governmental 
facilities do not have property costs. Many facilities have 
the option of subsidizing their operating rate from their 
property reimbursement. However, these facilities are typi­
cally older facilities that will need to undertake renovation 
or remodeling in order to meet changing code requirements, and 
as such, should be investing the reserve so that they can 
undertake remodeling and maintenance to meet the fire, life, 
and safety codes and maintain certification. This is true of 
all facility types whether state, governmental or freestand-
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ing. This area will be examined by the working committee that 
will be established to work on property reimbursement. 

COMMENT: The deletion of further grandfathering protection 
breaks a promise made by the department in June 1985. The 
grandfathered rate should remain a floor below which the 
provider's property rate should not go. 

RESPONSE: The department has removed this provision from the 
rule. Grandfathering issues will be addressed in the working 
committee on property reimbursement. 

COMHEHT: The definition of change in provider at Rule XII(l) 
(c) does not allow for the transfer of interests between 
family members due to death, retirement or other valid 
business reasons. It does not allow for a sot shareholder 
partner to buy out the other shareholder or partner's 
interest. The loss of a grandfathered rate is not appropriate 
in th-e instances. Department responses from prior rule 
hearings should be adopted into formal rule to protect family 
and closely held businesses. 

BESPQNSE: Grandfathering issues will be addressed through the 
working committee on property reimbursement. 

a. Remo4el1Dq aD4 Hew CoDstructioD 

COMMEHT: The current capital payment formula needs to be 
revamped. Many homes are required to upgrade their physical 
plants to meet new fire, life and safety standards. Medicaid 
mast contribute its fair share to those costs. However, at 
this time increased property reimbursement would mean 
decreased operating rates, which further shift the burden of 
loss inherent in the system. For this reason, the depart­
ment's plan to address property issue in next year's rule is 
acceptable. 

COMMENT: Negotiated rates should be allowed for homes 
required to incur new property costs to meet fire, life and 
safety standards. 

COMHENT: Commentors expressed concern about the capital 
payment formula proposed for remodeled facilities. The 
property cost component fails to acknowledge the true costs 
associated with new construction, reiiiOdeling and additions. 
Despite the Jt indexing of property rates, the $8.90 rate paid 
to a newly constructed facility fails to compensate reasonable 
property costs. Because the cost assigned to new construction 
is the basis for setting all other property rates, the entire 
property component is suspect. Making major changes to the 
operating side of the reimbursement formula without correcting 
the seriou~ problems in the property formula exacerbate~ the 
problems of newly con~tructed faciliti&s and tho~e with newer 
additions or renovation~. The department should not make 
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major changes in the operating formula without malting the 
needed changes in the property formula. The department should 
recognize that it is the legal integrity of the entire rate 
that is at issue and should grapple with revisions to the 
entire methodology at the same time. 

COMMENT: For several years, it has been recommended that a 
new property system be developed based upon appraisals of 
facilities, so that the property rate would relate to the 
value of the use of the facility. Yet, no changes are pro­
posed. 

What is the basis for the $8.90 maximum reimbursement rate for 
newly constructed facilities? What are the down payment, 
interest and other assumptions on which the rate is built? 
Does the department believe that $8.90 per patient day compen­
sates a newly constructed facility for its reasonable property 
costs? What basis does the department have for this assump­
tion? What are the per diem costs for the most recently 
constructed facilities in Montana? 

COMMENT: In testing substantive compliance with the Boren 
Amendment, the issue is the overall adequacy of the rates and 
not the adequacy of individual components of the rates. The 
department's efforts to resolve major problems with the rates 
may be doomed if it does not consider factors and circum­
stances relating to the entire rate. Legitimate and desirable 
options that may be available if all components are considered 
together may be foreclosed if final changes are made now to 
the operating rate methodology. All components of the rate 
methodology should be considered at the same time. 

RESPONSE: The proposed rule retains the current property rate 
structure, indexed at 3¥; to account for inflation. The 
property cost component allows for an adjustment for extensive 
remodeling, if the total depreciable cost of the remodeling 
project exceeds in a twelve-month period, $2,400 times the 
total number of licensed nursing facility beds in the 
facility. This includes remodeling to meet the fire, life and 
safety standards. The department believes that the property 
cost component calculated under the proposed rule adequately 
addresses property costs. The proposed rule reimburses 110\ 
of aggregate reported property costs. However, the department 
will further review the property reimbursement methodology 
through the working committee during the next year to 
determine whether adjustments are necessary and appropriate. 

While the $8,90 new construction rate may be below the cost of 
new construction during the first year or two after construc­
tion, within approximately a 3-year period property costs per 
day are lower than the $8. 90 new construction rate. The 
property rate is indexed forward each year, while actual 
property costs decrease over time due to assets becoming fully 
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depreciated, loans amortized, and interest payments decreas­
ing. 

Unaudited per diem property costs from the fiscal year 1990 
cost report of the most recently constructed facility in 
Montana are $22.39 for Discovery Care Center in Hamilton, 
built in 1990. The department believes these costs will 
decrease within approximately 3 years to less than the depart­
ment's property rate and that, overtime, all costs will be 
reimbursed. 

compliance with the Boren Amendment standard depends upon the 
overall adequacy of the rates and not the adequacy of indi­
vidual components. There is no require111ent that the state 
provide reasonable and adequate reimbursement for each indi­
vidual cost item. 

The department will not reimburse property costs through 
negotiated rates. While the department believes property 
reimbursement is adequate, we will continue to review this 
area through ongoing study of the reimbursement system and as 
part of the working committee studying property reimbursement. 

CQMMENT: one relatively new facility has property costs 
($11.48 per patient day) higher than its capped property rate 
component ( $8.90 per patient day) . The department concedes 
this is too low, but is doing nothing to change it. This 
provider is supposed to deal with decreased operating reim­
bursement and yet no relief is offered as to a property rate 
that is admittedly inadequate. 

COMMENT: Our facility is undertaking a r-odeling and con­
struction project. A contract has been awarded and financing 
has been obtained. We will lose $190,666 under the current 
property system. 

RESPONSE: The department has not "conceded" that the refer­
enced rate is too low. The department questions whether the 
suggested losses will in fact occur. However, the area of new 
construction and remodeling will be addressed by the working 
committee appointed to study property reimbursement. 

COMMENT: Use of excess acute care beds must remain a viable 
option in areas where nursing beds are needed. The payment 
formula is discouraging to those facilities attempting to meet 
resident needs and keep acute care services available in rural 
areas .. 

RESPONSE: Evaluation of need for nursing beds is performed by 
the Department of Health and Environmental Sciences through 
the certificate of need process. If need exists in the commu­
nity for long term care beds, the acute care facility should 
consider having excess acute care beds certified as nursing 
facility beds. An alternative may be swing bed certification 
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for circumstances when there are no long term care beds avail­
able within 25 miles of the discharging hospital and the need 
for long term care services exists. Both of these uses of 
excess acute care beds would meet resident needs and serve to 
keep acute care services available in rural areas. 

12. other System Features 

~. Rate Increase ca~ 

COMMENT: The proposed $8.00 cap on rate increases severely 
limits the extent to which the proposed system meets the 
desired objectives of meeting Boren Amendment requirements and 
more equitably and fairly reimbursing individual nursing 
facilities. This is an arbitrary cap which has been adopted 
to stay within budget limits, as indicated by the department's 
August 14 memorandum stating that the operating cap and 
increase cap were lowered to redistribute funding. This is a 
blatant example of rates being set based upon budgetary 
constraints, contrary to the Boren Amendment. This cap is 
unreasonable and discriminatory among providers. The system 
recognizes costs up to the operating and direct nursing 
personnel limits and pays these costs for some facilities; yet 
for others it arbitrarily pays less than these amounts. 

COMMENT: The state has told us we are entitled to $97.73 per 
day. This was arrived at by capping nursing costs at 140% of 
the median and administrative costs at 110% of the median. We 
were then told the state could not sustain these costs and 
another cap of $8.00 was imposed. This is a cap on a capped 
rate. Given the amount of money we are losing, a Boren 
challenge may be a viable alternative in the future. 

RESPONSE: The department originally proposed a $9.50 cap on 
the amount a facility's rate could increase from FY 1991 to FY 
1992. The department, in response to provider comments 
received prior to the rule hearing, proposed revisions in the 
direct nursing methodology and proposed reduction of the cap 
to $8.00. The proposed system will implement a large increase 
in aggregate funding. The department believes that sudden 
increases beyond this level would encourage poor spending 
decisions by providers which suddenly received such large 
increases. The cap, along with a 5.5% minimum increase provi­
sion, is included as a transitional measure designed to avoid 
wide swings in reimbursement from FY 91 to 92. 

The department does not believe that the compliance of a 
reimbursement system with the Boren Amendment can be measured 
on the basis of any single feature of the system. Rather, the 
overall process used to determine rates and the overall rates 
must be measured against the requirements of the law. 
Further, although rates may not be determined based solely 
upon budgetary considerations, states may consider budgetary 
factors in setting rates. The department believes that when 
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viewed toqether with all other parameters and features of the 
proposed rate systlllll, the cap is reasonable and results in 
rates which coaply with the Boren Amendment. 

The collllllilntors' conclusions that the cap violates the Boren 
Alllendment are based upon tiW erroneous assWilption that the 
rates generated without the cap are linked to the department's 
determinations reqarding the facilities• econ011y and effi­
ciency. This assUIIIption is incorrect. The rate co11ponent 
ceilings (125t of the aedian direct nursing peraonnel cost and 
llOt of the median operating cost) that are applied before 
application of the cap are not intended as proxies for the 
levels of efficient or economic coat or "cost that must be 
incurred." Theae standards were defined and applied through a 
different analysis, which compares rates ~ application of 
the cap to the level of costs that must be incurred for each 
facility. Thus, u- of the cap is not an abandonaent of the 
depart.ent's standards of econa.y and efficiency for purposes 
of staying within the budqet. FUrther, the earlier use of 
higher percentages in various analyses and proposals did not 
repr-nt jud~nts about the level of cost that must be 
incurred, but rather reflected an atte.pt by the department to 
recognize the full cost of as many providers as possible. 

Moreover, the level of available appropriations corresponds to 
department esti-tes of the funding levels neca-ary to aeet 
Boren Amendment standards. Thus, even if the $8.00 cap were 
related to the department's budget, the department's use of 
the $8.00 cap was not driven by budqetary factors established 
without regard to Boren Amendment requireaents. 

CQMMENT: How were the $9.50 cap in the original proposal and 
the $8.00 cap in the revised proposal determined? 

BESPOJISI: The cap r~rasents the depart-nt's effort beyrmd 
mere compliance with legal mint.\DIS, to make overall rates 
more equitable. The original $9.50 cap was determined based 
upon a sensitivity analysis with a g011l ot ainimizing the 
number of facilities which wauld experience a rate decrease 
under the proposed system. This analysis was performed with 
respect to all facilities and was not targeted at any parti­
cular group of facilities. Attex- adjustments to other rate 
components, such as addition of the wage floor and changes in 
operating and dix-ect nursing percentages, the department 
perfoJ'IDed a siailar analysis to arriv. at the $8.00 cap. The 
department believes these adjQ&tments were .ada within a 
discretionary zone of reia~t which exceeds the minimum 
level of reimbursement required by law. 

CQHIIIJI'f: Has the depart.ent cklne- study or analysia to show 
why facilities which need larg& rate increases to be paid at 
the level set by the proposed r.\aburse-nt system are less 
economic and efficient than other facilities? If so, we ask 
that the department provide us vi~ the analysis. 
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RESPONSE: The department has performed an analysis to deter­
mine the costs that must be incurred by each facility. That 
analysis demonstrates that the department's rates after appli­
cation of the $8.00 cap and 5.5% minimum increase are reason­
able and adequate to meet the costs which must be incurred by 
economically and efficiently operated facilities. This 
analysis implicitly establishes that facilities with costs 
above the capped rates are incurring uneconomic and ineffi­
cient costs. A copy of the analysis is available upon request 
from the department. 

~OMM~: The department should not reduce the cap to $8.00 to 
fund the wage floor because the department cannot afford the 
wage floor in light of losses that will be incurred by facili­
ties and because the wage floor simply insulates facilities 
from financial risk. Further, the facilities that benefit 
from the wage floor already receive adequate overall rates 
without the floor. Nine of the 13 facilities affected will 
receive rates more than $9.00 over cost. The wage floor is 
unnecessary. Any changes in the rate should be paid for 
through lower incentive payments and profit margins. The rule 
should provide that the cap will apply only for FY 1992 rates. 

RESPONSE: The department has adopted the wage floor for 
several reasons. The department believes the component should 
take into account the minimum wage levels which providers are 
legally required to pay. The department also believes that to 
pay a nursing component which is less than adequate to meet 
legally required minimum wage levels would undermine the 
department's otherwise extensive efforts to encourage improve­
ment in quality of care. The department believes the wage 
floor is justified for these reasons. The department believes 
the combination of cap levels, percentage of median limita­
tions and other purameters adopted in the final rule best 
achieve all of the department's objectives, including overall 
fairness and equity. It has not yet been determined whether a 
cap will be employed for rate years after 1992. 

COMMENT: The department should consider placing a cap on 
medicaid profits (probably 2% or less) until the rate increase 
cap is ended. Providers should not expect to make unreason­
able profits from a governmental welfare program, while there 
are insufficient funds to properly pay for all medicaid 
services or cover costs of all facilities. Any reduction in 
the $9.50 cap should be matched by an upper limit on profits. 
Any excess payments should go to property reimbursement. 

RESPONSE: The department believes the new system in fact does 
1 imi t profits in the operating and direct nursing areas, A 
provider cannot receive more than projected operating costs 
plus the incentive payment in the operating cost area. A 
provider cannot receive more than projected costs times the 
patient assessment score in the direct nursing cost area. The 
department does not believe the proposed system allows payment 
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of excessive profits and the department will not place a 
further cap on profits or otherwise make adjustments premised 
upon an assumption of excess profits at this time. This issue 
may be turther addressed through the committee appointed to 
further study the reimbursement system. 

b. Minimum R§te Increases 

COMMENT: The department's proposals generate rate decreases 
for some facilities and very small increases (under 5.5%) for 
others. In light of the utilization fee, which amounts to 
nearly a 2% increase in costs, and in light of substantial 
increases in facility costs since 1989, the base year used in 
the proposals, no facility should receive less than a 5.5% 
increase in its rate. This is the percentage increase for 
inflation used by the department in its original proposal. 

CQMMENT: The minimum rate increase for any facility should be 
the DRI inflation factor (5.5%) plus $1.00 to account for the 
bed fee. This proposal is fair to the industry as a whole, 
would not require any facility to pay any more in bed taxes 
than it receives in return, and would give the department 
another year to study and implement a new methodology. This 
would also insure that no facility is seriously disadvantaged 
because of the department's need to do further study. 

RESPONSE: The department does not agree that a minimum per­
centage increase should be given to account for payment of the 
nursing facility utilization fee. However, the department 
does believe that all providers would receive at least a 
modest increase for rate year 1992. For this reason and as a 
transitional measure, the department has adopted a minimum 
5.5\ increase, equal to the DRI inflation index, in the final 
rule. 

COMHEHT: Because of the variability of costs, flat fee 
increases would be inappropriate. It would simply add profit 
dollars for providers already being paid over cost and would 
continue underfunding for those paid below cost. 

CQMMENT: The department must not guarantee the financial 
performance of a few providers. Grandfathering, hold harmless 
and other transition strategies simply attempt to protect the 
status quo. There is no justification for providing minimum 
rate increases to some facilities while other facilities are 
faced with limits on their rates. 

RESPONSE: The department agrees that transition strategies 
should be employed with caution. lf overused, such mechanisms 
may undermine the validity of rates by not allowing the estab­
lished methodology to work. The department has adopted a 
minimum rate increase provision and a maximum rate increase 
provision. The department believes these modest measures 
enhance rather than detract from the overall fairness of 1992 
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rates, and these measures are taken into consideration in the 
department's findings that the actual rates meet or exceed the 
levels required by federal law. 

13. Fair and Equitable Rates To Individual Facilities 

COMMENT: The proposed system provides a more fair and 
equitable methodology than currently exists. The proposed 
system is fair and needs very few changes. 

RESPONSE: While the department agrees that the proposed system 
is more fair, equitable and reasonable, we must continually 
evaluate the system for improvements. The department will be 
forming a working committee to continue to evaluate the 
methodology for reimbursement as well as to specifically 
evaluate the system of property reimbursement. 

COMMENT: Because costs vary for numerous and legitimate 
reasons from facility to facility, a universal payment rate is 
neither fair nor equitable. such a system would merely per­
petuate or worsen the inequities of the current system. There 
is no such thing as a perfect payment methodology. To deter­
mine fairness, one must look at the methodology in its 
aggregate and not at each component separately. The key to 
fair and equitable reimbursement is to reimburse costs. The 
proposed system does a fair job of reimbursing cost, and 
provides incentives for facilities to contain costs while 
providing quality care. 

COMMENT: We have heard the argument that the state should not 
pay our costs because as a higher cost facility we are ineffi­
cient. We would like the state to tell us where we are 
inefficient so we may address those areas and receive full 
reimbursement. The commentor lists various reasons why its 
facility is efficient despite the fact that some costs are 
higher than average. Differences in facilities are not 
explained by inefficiencies alone. 

COMMENT: The department should be sensitive to the fact that 
combined facilities have taken years of losses under the 
system while waiting for changes in the rate formula. The 
proposed rule does not give combined facilities everything 
they want. Hospital facilities must meet unrealistically low 
spending levels to receive only modest incentive payments. 
Perhaps other facilities should now share in the burden of 
medicaid rates rather than having the system continue to be 
tilted to their advantage. Providers should not expect 
excessive profits from a tax supported program. Combined 
facilities will not accept the status quo any longer. A new 
direction is warranted and necessary. It appears the depart­
ment has done a very good job in distributing the available 
funds. 
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CQMMEHT: Under the proposed system, some facilities will 
fully recover cost and perhaps earn a profit. such facilities 
are receiving an appropriate payment from a publicly funded 
welfare program, regardless of rates paid to other facilities. 
we cannot support the status quo, where facilities are paid a 
prospective rate without any regard to actual cost being 
incurred for delivery of care. Most combined facilities will 
continue to lose money because the department still refuses to 
recognize the unique cost structure of combined facilities •. 
Efficiency of these facilities must be measured by looking at 
the entire facility, not just the nursing facility portion. 
By combining services in one plant, these facilities provide 
efficient and economical health services to their communities. 

COM!IENT: Under the proposal, 25 facilities will lose more 
than $10 per patient day while 5 facilities will profit more 
than $10 per patient day. It would not be equitable or fair 
to increase the deficit of underfunded facilities in an 
adjustment effort which in turn provides a greater profit to 
other facilities. 

RESPONSE: Differences in costs occur at all facilities for 
many reasons, such as management philosophy, type of owner­
ship, occupancy, services provided, as well as the facilities' 
overall goals and objectives. A reimbursement system cannot 
fully allow all costs arising from the differences that occur. 
The department must consider the total picture and must 
evaluate the impacts of reimbursement decisions on the 
industry as a whole in order to reimburse facilities in the 
most equitable and fairest manner. 

The department believes the proposed system in its aggregate 
is fair and equitable. It considers the actual costs being 
incurred in each facility, provides incentives to maximize 
quality of care, incentives to control cost and uses the 
patient acuity level at each facility in a more direct manner 
than the previous system. The new system uses a national 
inflationary index. The department's rule recognizes facility 
differences within a zone of reasonableness, while still 
limiting costs to reasonable levels. 

The original proposal has been modified to implement a floor 
in the direct nursing component to recognize the impact of the 
minimum wage increases, to establish a 5.5% minimum rate 
increase from 1991 levels, to adjust the percentages to 110% 
for operating and 125% for the direct nursing component. We 
feel the resulting rates are equitable and address many of the 
concerns that have been raised by the industry. 

The department will continue to evaluate the methodology over 
the next year through the use of a working committee to 
further fine tune the system of reimbursement. As part of the 
working committee there will be ongoing discussions regarding 
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the combined versus freestanding arguments surrounding costs 
and economy and efficiency. 

COMMENT: Peer grouping would provide a more accurate compari­
son of providers' efficiency and would more closely reimburse 
facilities' cost. It would recognize inherent cost features 
of each type of facility. This might lead to more equitable 
motivation by the department to improve efficiencies. 

RESPONSE: Peer grouping is used in many states to establish a 
rate for a class of facilities. However, peer groups are 
typically based upon particular type of resident served or the 
number of beds rather than upon the type of facility. The 
department analyzed peer grouping in its simplest form 
(combined, freestanding, and state) and the analysis indicated 
that there would be very significant differences in rates if 
providers were peer grouped. The differential between 
combined and freestanding facilities would be magnified with a 
peer grouping system. One of the complaints regarding the 
proposed system was that the variance in reimbursement between 
freestanding and combined was too great. The use of peer 
grouping may be discussed by the working committee on reim­
bursement. 

COMMENT: Under the department's original proposal, facilities 
rate increases would not cover actual cost increases for some 
facilities, while others would receive whopping rate 
increases. The rates and rate increases cannot be correlated 
to existing cost efficiencies, patient acuity or any objective 
measure of quality of care or to any meaningful standard of 
efficiency, patient acuity or quality of care. The revised 
proposal is somewhat but only marginally better. Increases 
are still inadequate to cover inflation. This means that the 
facilities receiving inadequate increases will be unable under 
either proposal to compete effectively in the labor market or 
to offer comparable wage and benefit packages to facilities 
receiving large rate increases. Also, rate increases will be 
insufficient to cover increased costs incurred to pay addi­
tional benefits to employees gaining sufficient seniority to 
qualify for them. This will result in low employee morale, 
increased staff turnover, and an inevitable reduction in 
quality of care because of staff turnover. 

RESPONSE: This comment assumes that (1) facilities' FY 1991 
rates were set at the minimum amount necessary to reimburse 
actual costs; and (2) that the amount of rate increas~ must 
equal or exceed the amount by which costs have increased. 
These assumptions are incorrect. The current system essen­
tially generated rates based upon averaging, with certain 
adjustments depending upon how the facility compared to state­
wide averages. In many cases, FY 1991 rates exceeded actual 
costs incurred by the facilities, indicating that the facili­
ties were profiting from medicaid rates. on the other hand, 
some facilities were receiving rates far below actual cost. 
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The measure of medicaid rates is not whether the amount of 
rate increase covers inflation, but rather, whether the tQtAl 
nu is reasonable and adequate to reimburse the costs that 
must be incurred by efficiently and economically operated 
facilities. The comparisons made by the coamentor provide no 
meaningful measure of rates generated under the proposed 
methodology. 

The department believes that the rates do in fact correlate to· 
reasonable standards of cost efficiency, patient acuity and 
quality of care. The department believes that use of the DRl 
index adequately accounts for inflation and that the direct 
nursing personnel cost component adequately accounts for wage 
and benefit costs. contrary to the commentor's assertion, the 
department believes the proposed system will enhance rather 
than lower quality of care. 

CQMMENT: The department's proposal is controversial. Higher 
cost combined and governmental facilities (representing one 
third or less of the industry) tend to support the proposal 
because they would receive large rate increases, while most 
private and freestanding facilities (representing two thirds 
or more of the industry) object because the new methodology 
would be driven more by costs (including high costs) than by 
cost containment incentives and because they believe the 
allocation of rate increases is unfair. It is important that 
the rate methodology be fair and responsive to all types of 
facilities. 

Data shows that under the department's proposals: ~1) tradi­
tionally high cost facilities get the largest rate 1ncreases; 
(2) low cost facilities suffer because of their efficiencies; 
and (3) locally owned and tax paying facilities, which should 
be encouraged by any rational public policy, fare worse than 
other entities. By applying the DRI index to each facility's 
historical cost, high cost facilities receive larger increases 
to account for inflation, thereby widening the rate gap 
between high and low cost facilities. The department has not 
fully considered all of the factors that result in differences 
among facilities, such as higher workmen's compensation rates 
for freestanding facilities. The proposals need substantive 
revision if balance and equity are to be achieved. 

COMHEHT: The department should reduce the increase cap to 
$8.00, change operating median to $29.06, change direct 
nursing cap to 120t of indexed wages and benefits, index 
inflation to an average of $1.60 for all facilities, and add 
$1.00 to incentive for all facilities to account for utiliza­
tion fee. This greatly reduces the difference between highest 
and lowest facilities. This meets the criteria of reasonable 
and adequate and meets the cost of efficiently and economi­
cally operated. 

20-l0/31/91 Montana Administrative Register 



-2118-

COMMENT: Combined facilities are not the standard of effi­
ciency and economy. The department has stated in a letter to 
HCFA that combined facilities pay higher nursing wag- and 
staff in excess of staffing requirements. Yet the proposed 
rule does nothing to correct this pattern of excessive spend­
ing. Government facilities also incur greater costs, yet the 
proposed rule does nothing to correct this excessive spending. 
By contrast, locally-owned private facilities historically 
have the lowest cost yet receive the lowest rates under the 
proposed system. This system will bankrupt locally-owned 
facilities. certainly no facility should receive a rate 
reduction. under the proposed rule, 8 of 9 facilities with a 
rate decrease are locally or regionally owned facilities. 

COMMENT: The proposed rule inequitably distributes funding. 
Combined facilities receive and average increase of $2.13 more 
than freestanding facilities. Why the difference? At the 
same time freestanding facility PAS has increased 2.07\ while 
combined facility PAS has increased 1.85%. Therefore, free­
standing facilities should get higher increases than combined 
facilities. 

COMMENT: The real test of fairness is whether the system 
meets Boren Amendment requirements. The best value is the 
most efficient facilities. Because less money would go to 
locally-owned facilities than state-owned facilities (a 
difference of $6.468), the proposed system does not meet the 
test of efficiency. 

COMMENT: There is appropriated funding available to increase 
rates an average of $6.75 per patient day. Without the 
efforts of MHCA, there would only be $2.83 per patient day 
available. The MHCA represents big numbers and diverse types 
of providers. It must always look at the good of the whole, 
not just one small faction. Under the department's proposal, 
non-MHCA members receive higher average increase than MHCA 
members. Combined facilities receive greater average 
increases than freestanding. Freestanding facilities had a 
greater increase in PAS than combined facilities. Under the 
5\ band proposal, MHCA member facilities receive nearer to the 
amounts non-members receive and freestanding facilities 
receive more than combined facilities. The 5\ band proposal 
is more equitable. The department's proposal is seriously 
flawed, so providers won't really get the rates suggested by 
the department, even without MHCA input. If members just 
fight for their own interests and don't support the MHCA 5\ 
band proposal, members could receive worse rates. Providers 
should support the 5% band proposal. 

COMMENT: The proposed system does not provide for equitable 
distribution of funding a~ong facilities. Lower cost 
facilities receiving lower 1ncreases will not be able to 
compete for labor or market share with higher co$t facilities 
getting larger increases. The rate our facility would receive 
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under the proposed system will not allow needed improvements 
or staff raises. We cannot raise private pay rates enough to 
make up the difference because we have very high medicaid 
utilization. We worry about the survival of our facility. 

CQMMENT: Myers & Stauffer in their report stated that if a 
number of facilities are producing substantially similar 
services, its seems only logical for an agency concerned about 
economy and efficiency to establish payment levels at the 
lower end of the cost spectrum. How do they explain giving 
greater increases to higher cost facilities and lower 
increases to the lowest cost facilities? 

RESPONSE: A significant distinction must be made between rate 
and cost. The valid comparison is between reimbursement rates 
and the projected cost which must be incurred. With the 
system being rebased to more current costs, the attempt to 
correlate rates to prior rates is not a meaningful comparison. 
It is true that the proposed system of reimbursement is more 
responsive to actual costs, but it is also true that there are 
limits on reimbursement in each of the components so that 
excessively high costs are not reimbursed. Low cost facili­
ties do not suffer because of their efficiencies. Their lower 
costs are used to establish the reimbursement levels and they 
may qualify for an incentive payment due to their cost con­
tainment. Further, low cost facilities are being helped by 
the wage floor in the direct nursing component, and in the 
implementation of the minimum floor of 5. 5\ over the f isca 1 
year 1991 level of reimbursement as a transitional reimburse­
ment measure. 

An analysis of locally owned fr-standing facilities shows 
that they are receiving a higher percentage of rates in excess 
of costs than the combined facilities. The analysis of 
average reimbursement increases for 1992 indicates that there 
is little differential in the reimbursement between facility 
types. This indicates that there is not an inequity in the 
distribution of the funding. 

Average total dollar rate increase combined 
Average total dollar rate increase freestanding 
Variance 

$ 7.36 
.u....a 

.85 

Historically, combined facilities as a group have received 
reimbursement at 8 or 9 percent above freestanding facilities 
as a group, even using the current system of reimbursement. 
The new system does not make a great change in that differen­
tial. 

Application of the DRI treats all facilities costs in the same 
manner and does not index high cost facilities at a greater 
rate. If high costs are excessive (over the limits), they are 
not fully reimbursed, and there will be no encouragement to 
incur such costs. 
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The analysis of the current system of reimbursement with a 5% 
band was requested by several commentors. This analysis was 
not intended as a representation of what actual reimbursement 
rates would be utilizing the current system with a 5\ band. 
The department did not propose this analysis as a reimburse­
ment option, and it does not include any of the modifications 
the department would consider if continuing to use the current 
system of reimbursement. The MHCA analysis of KHCA member 
rates and MHCA non-member rates under either system of reim­
bursement has no validity or merit in the establishment of a 
reimbursement methodology. A system cannot be designed to 
reimburse one organization's membership differently than 
another's no matter how strongly they lobby or would like to 
believe that they are more deserving of higher rates. 

COMMENT: Higher nursing facility costs are due partly to the 
hospital DRG system. There is no incentive to incur costs in 
the hospital portion of a combined facility because the DRG 
system is not cost based, so costs are shifted to the nursing 
facility portion. The commentor stated that if the proposed 
system is implemented, his primary goal will be to increase 
and shift costs to the nursing facility associated with his 
hospital facility. Allocated costs are too high compared to 
the actual costs incurred by nursing facility portions of 
combined facilities. 

RESPONSE: Facilities must keep in mind that costs must be 
directly related to patient care and verifiable through audit. 
Allocation statistics will also be verified through an audit 
and will be adjusted to comply with the HIM-15 guidelines for 
cost reporting and cost allocation. While in theory this may 
sound like an advantage, providers must keep in mind that 
reimbursement will be subject to the limits in the operating 
and the direct nursing personnel components. By shifting 
costs to the nursing facility, a provider may jeopardize its 
ability to receive an incentive payment and may lose rather 
than gain money. By shifting costs from the hospital, they 
may even jeopardize the computation of costs used to establish 
hospital reimbursement under medicare and medicaid. This is a 
big gamble because future rebasing may shift the medians and 
the percentages that will be applied to the reimbursement 
limits for each of the components. The department does not 
agree that nursing facility costs in combined facilities are 
unfairly recognized to the disadvantage of freestanding facil­
ities. 

COMMENT: Under the original department proposal, of 98 facil­
ities participating in medicaid, only 9 would have a rate 
decrease and 7 of those 9 would still receive a rate that 
exceeds projected cost and the other two would receive a rate 
that approximates cost. In FY 1991 only 19 providers received 
a rate that equalled their reported cost, whereas under the 
proposed system 45 would receive a rate that equals their 
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reported cost. The proposed system is fair and meets the 
requirements of the Boren Amendment. 

COMMENT: Nine out of nine facilities receiving a rate 
decrease had 1990 costs increasing more than the 5.5% infla­
tion factor in the proposed rule. 

RESPONSE: Under the system as finally adopted, all facilities 
will receive an increase of at least 5.5%. For reasons summa­
rized above in responses to other comments, the department 
believes the system meets the requirements of the Boren 
Amendment. 

~: Under the department's proposal, our facility would 
receive a rate of $6.87 less per patient day than our cost and 
we would have to raise private pay rates to make up the 
difference. This is not a just reward for baing the third­
lowest cost facility in the state and does nothing to encour­
age future cost containment. Under the department's proposal, 
the five lowest cost facilities would receive rate decreases. 
we will have to increase spending, raise private pay rates, 
pay less than minimum wage, transfer medicaid patients to 
other facilities, or close our facility. It would cost the 
state a lot more to provide care in a higher cost facility. 
Residents and their families would be unhappy if they had to 
move to a less desirable facility, especially at increased 
rates. 

CQMMENT: We have a 29-bed facility. My wife and I perform 
many of the duties in running the home, but because of OBRA 
can no longer keep up. Based on past costs, I cannot get a 
reimbursement to afford all the positions I have been doing 
myself. we cannot get nurses to work in the community. One 
RN will work for only one week per month and only on contract 
tor $15 per hour plus $200 per month housing allowance and 
utilities. I pay more for help than the tax-supported non­
profit facility across town, yet they get $20 per day 111ore 
than my facility. Help me to continue providing care at a 
rate that will pay the bills. 

COKMENT: Numerous facilities described specifically the rate 
they would receive, the amount of loss they believe they would 
incur under various proposals. 

RESPONSE: If the provider's rate under the new system is in 
fact inadequate to meet reported costs, either the costs are 
not necessary, efficient and economic costs or there may be a 
cost reporting problem. The department has made it clear that 
it is willing to review cost report information used to set 
rates. The department believes that the new system provides 
providers with reasonable and adequate rates to meet the costs 
which must be incurred. 
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COMMENT: Smaller nursing homes have higher fixed costs per 
resident. The formula needs to include a variable to consider 
bed size or utilization. 

RESPONSE: Because the department is using inflated actual per 
diem costs to calculate per diem rates, utilization is taken 
into account. However, the department also recognizes that 
certain economies of scale are available to other facilities. 
Actua 1 costs are recognized up to a certain leve 1, however, 
above the operating and direct nursing component limits these 
actual costs will not be reimbursed. The department does not 
believe it is appropriate to reimburse the inefficient costs 
which may be. inherent in small facilities. 

COMMENT: Under the department's proposal, there are unex­
plainable rate discrepancies in the same community (as high as 
$16 to $20). 

RESPONSE: The department does not agree that these rate 
differences are unexplainable. The differences arise because 
of considerable differences between the specific facilities. 
The proposed system recognizes, within a reasonable range, the 
differences between different facility types and also recog­
nizes differences in patient acuity and other factors, which 
may be quite substantial. The department's review and evalua­
tion of the rates generated under the final rule does not 
support the commentor•s assertion. 

COMMENT: The proposed formula does not consider the impact of 
a tax base or large corporate structure in subsidizing losses. 
The availability of such subsidies encourages inefficiency, 
while independent facilities are forced to be efficient. 

RESPONSE: The department disagrees with the premise of this 
coDIIIIent, that tax supported and corporate-owned facilities 
have available unlimited funds to waste. Accordingly, the 
department disagrees with the comment. 

•· "CUrrent system" with 5\ Blln4 

COMMENT: Did Myers & Stauffer analyze the current system 
before they proposed the new system? If so, what year was 
used for the rebase? We understand the department used 1987 
for the rebase and indexed 1982 data to set the bands. Did 
use of old data affect results? What are the major problems 
in using the current system with rebasing and a band? Why 
isn't it more equitable to use the current system rebased to 
1989 or 1990? What features of the proposed system are 
superior to the current system rebased? 

RESPONSE: Numerous scenarios involving the current system were 
prepared and analyzed by the department and its consultants 
throughout the process of developing the proposed reimburse­
ment system. Undoubtedly, the use of "old" data affected the 
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results. The department also analyzed the current system with 
newer data. The commentor's remaining questions are answered 
in other responses in this document. 

CQMMENT: The department should fully rebase the current 
system using 1989 or 1990 cost reports, eliminating the geo­
graphic wage factor, and increasing the existing "band" from 
1. 25\ to 5\. The rebase should include updating the fixed 
cost and average patient day parameters, statewide average. 
patient assessment score, statewide average nursing care 
hourly wage, and OBRA increments. The department's spread­
sheet on this scenario dated July 26, 1991 is based on this 
proposal and encompasses what we are recommending, although 
some changes are necessary to individual facility rates as 
shown on that spread sheet. 

The department should also establish work groups including 
provider association and facility representatives to study, 
analyze and make necessary improvements to the departlllent' s 
proposals so that they can be considered for adoption in July 
1992. 

Several commentors stated that they support this proposal and 
consider it to be the most equitable at this point, even 
though they would receive a lower increase than under the 
department's proposal. They urge the department to work with 
the proponents of this system to adopt it for FY 1992. 

The board of the Montana Health care Association, which repre­
sents 75\ of the beds in Montana, voted unanimously to retain 
the existing system with a 5% band. 

CQMMENT: A number of facilities commented that they are 
members of MHCA, yet were never asked.their opinion on the 5\ 
band proposal supported by MHCA and that they do not support 
that proposal. MHCA does not have the degree of support it 
represents on the 5\ band proposal. Some facilities also 
commented that they are MHA members and do not support the 
position taken by MHA. 

COMMENT: We do not believe the statement made by some pro­
posal opponents that 70\ of nursing home beds in the state 
support keeping the old system. We have found only one 
facility that does not support the new system and they had not 
yet had time to review the proposal. 

COMHENT: The department should use the current system 
modified as follows: adjust 1987 or newer data for deflated 
value of OBRA and any other adjustments; use adjusted cost 
data to establish fixed and variable cost parameters through 
the use of regression analysis; establish appropriate bands as 
in prior years; index each provider's 1987 or newer costs 
forward to the lllidpoint of the 1992 rate year; add on OBRA 
and/or other adjustments; compare the indexed costs to bands, 
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and, if below low band, set rate at low band, if above high 
band, set rate at high band, or if between, set at cost 
figure; adjust for patient assessment as 1n prior years; 
incorporate a hold harmless or minimum increase where neces­
sary, particularly in light of the bed tax issue (this will 
insure that providers whose rates have substantially exceeded 
costs in recent years will be limited to receiving only 
increases directly related to OBRA or other specific adjust­
ments and over time the system will be self-correcting); and 
make no change to the property component. 

While this is basically a continuation of the current system, 
the use of 1987 or newer cost information would bring the 
system back into touch with reality and use of actual cost 
data would remove the outrageous discrepancies between costs 
and rates which have developed over the years. The state 
would avoid large audit costs and legal battles inevitable 
under the proposed system. Increases in medicaid costs would 
more closely match true inflation in future years, rather than 
expanding at 50-75% over inflation as in the pre-1982 system. 
To insure that medicaid costs will not increase in excess of 
inflation, the department could index rates rather than costs 
after this one-time adjustment to cost. This would insure the 
state of absolutely predictable levels of expenditures, sub­
ject only to fluctuations in resident days. This simple 
scheme would give all parties a chance to develop an appropri­
ate system. Adopting a poorly planned component methodology 
without research or planning just to "do something" is 
inappropriate. It wi 11 increase costs, cause confusion and 
fail to achieve the goals intended. 

COMMENT: Our calculations show that the 5% band proposal 
would distribute the average $6.75 increase with an average 
$6.62 increase to combined facilities and $6.79 to free­
standing. Wouldn't this be a more equitable distribution of 
the available dollars? 

RESPONSE: The authors or supporters of these comments appar­
ently would receive more favorable individual rates under the 
suggested scenarios, but such scenarios do not present a 
balanced approach to reimbursement across the spectrum of 
facilities. The commentors do not address how the suggested 
plans would meet legal requirements or even how they would 
better address the criticisms the same commentors have leveled 
against the proposed system. The suggested plans would merely 
continue the inequities of the current system. Such plans 
would continue to funnel profits to the comrnentors' facilities 
and would allow facilities to load cost reports while the 
department "studies" further. That is what makes delay such a 
sweet prospect for those who suggest it. Prior to and 
throughout the course of this rule proceeding, the department 
has thoroughly analyzed the basic system suggested. The 
department believes that the proposed system, as finally 
adopted, better achieves the department's goals and more 
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equitably takes into consideration the needs of all providers 
and provider types. 

COMMENT: The department 
money through a flat 
providers. 

should give out 
across-the-board 

the appropriated 
increase to all 

RESPONSE: The department disagrees because such a method 
ignores the requirements of federal law and merely perpetuates 
existing inequities. 

coMMENT: We do not support keeping the old formula because we 
were never able to obtain a rate that was even reasonably 
cluse to fair. 

CQMMEHT: our facility is losing $12 per day under the current 
system and would take an additional rate reduction under the 
5\ band proposal. The original proposal would reduce the 
amount of loss we take to $6.08 per day. 

RESPONSE: The department agrees that the proposed system is 
more equitable. 

b. Provider InPut Bias 

COMMENT: The department should be cautious in its consider­
ation of provider input because each provider offers an 
inherently biased perspective. The department must separate 
bias from fact and, because the department is the only neutral 
party, it ultimately must rely upon its awn judgment in making 
a decision about the system. 

COMMENT: Some freestanding facilities oppose the rule because 
they will not be able to make enough profit. Other facilities 
take a loss on medicaid patients. The proposed system is 
fairer because it helps facilities which have taken a big loss 
for a long time catch up or get closer to the break even 
point. 

COMMENT: Some have tried to portray combined facility support 
of the proposal as selfish, contending they are not advocating 
in the best interest of all homes. This is not true. Our 
support reflects a belief that a welfare program should allow 
all providers, regardless of type, an opportunity to recover 
the cost of serving medicaid residents and earn a modest 
profit as well. The proposed rule does not fully accomplish 
that goal, but is a start in the right direction. 

RESPONSE: The department agrees that comments must be 
evaluated in light of the commentor's interest in the outcome 
of the rule proceeding. The department has taken such matters 
into consideration and has independently evaluated the issues 
in reaching decisions about the reimbursement system. The 
department has attempted to take into account all viewpoints 
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and to find balanced solutions to the various issues and 
conflicts that have arisen in the course of designing the new 
system. 

14. Miscellaneous Comments 

a. Resident Funds 

QQMMENI: Federal law, as interpreted by HCFA, does not pro­
hibit placement of resident funds of less than $50 in interest 
bearing accounts, so long as residents have convenient access 
to up to $50 when desired. The department should either 
remove from the rule references to separate interest and non­
interest bearing accounts or change the proposal to coincide 
with the federal interpretation. 

RESPONSE: Federal regulations at 42 CFR 483.10(c)(3)(ii) 
currently require that facilities must maintain resident funds 
of less than $50 in a non-interest bearing account or petty 
cash fund. Regional Identical Letter No. 91-34, issued by 
HCFA on May 15, 1991, states that this regulation was designed 
to permit facility flexibility in managing resident funds 
under $50 and to insure that residents have convenient access 
to $50 in " cash within a reasonable period of time when 
requested. Therefore, HCFA states that a facility may place a 
resident's total funds, including those funds under $50, in an 
interest bearing account. However, facilities must maintain 
such amounts of cash on hand to allow such convenient access 
to resident funds up to $50 per resident. The final rule has 
been modified consistent with this HCFA interpretation. 

b. Separately Billable Items 

COMMENT: The department should allow billing of indirect 
costs of separately billable items. The cost finding rules 
adopted by the department require the allocation of costs to 
these ancillary cost centers. Failure to reimburse these 
costs lowers the profit incentive allowed by the department 
and may cause facilities to lose money. 

RESPONSE: The department does reimburse indirect costs of such 
items through the per diem rate. These costs are reimbursed 
through the operating cost component. The department will not 
double reimburse these items by including an additional 
indirect cost component as part of the separate payment for 
these items. 

c. ~llowable Costs 

COMMENT: Subsection (2) (a) of proposed Rule XX defines the 
term "allowable costs" as those costs which are reportable and 
which are "considered in determining the costs of providing 
medicaid nursing facility services." Would all costs "that 
~ust be incurred by efficiently and economically operated 
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providers to provide services in conformity with applicable 
state and federal laws, regulations, and quality and safety 
standards" be considered "allowable costs?" Does the 
department consider the utilization fee enacted by the 1991 
legislature effective July 1, 1991 to be an "allowable cost?" 

RESPONSE: All costs "that l!!1Uit be incurred by efficiently and 
economically operated providers to provide services in con­
formity with applicable state and federal laws, regulations, 
and quality and safety standards" are considered "allowable 
costs." The department's analysis shows that the rates 
generated under the new system will comply with this standard, 
even if one considers the utilization fee to be such a cost. 
The department considers the utilization fee enacted by the 
1991 legislature effective July 1, 1991 to be an "allowable 
cost" in the sense that it is reportable. However, federal 
law prohibits the department from reimbursing such cost or 
including it in the cost base used to set prospective rates. 
Accordingly, the department cannot and will not do so. 

COMMENT: Many salaried employees, such as supervisors, office 
staff, maintenance staff and administrators, do not and have 
not kept contemporaneous time records. Often these people 
have no ownership interest. Prior audits have never required 
contemporaneous time record•. Thi• adds needless paperwork 
and does not contribute to patient care. If not deleted, the 
department should provide specific guidance as to acceptable 
documentation. 

RESPONSE: By "contemporaneous time records" the department 
means some documentation generated in the usual course of the 
provider's business at or near the time of the hours worked 
and which records the services performed or the time worked. 
For example, employees may prepare a weekly or monthly time 
sheet showing the hours worked, which is in turn used by 
payroll to prepare withholding and paychecks. such documenta­
tion would be considered "contemporaneous." Other similar 
forms of documentation may be sufficient. The department 
believes that generally accepted accounting principles require 
keeping such records. The department would be surprised to 
find that facilities are willing to pay employees without some 
type of contemporaneous documentation to support the expense. 
The department will not accept documentation generated outside 
the usual course of provider's business which is essentially 
generated after the fact to support a claimed cost item. 
Claimed cost items should be based upon contemporaneous docu­
mentation, rather than generating "documentation" to support 
claimed costs. 

4, Interim Rates 

COMHEHT: An interim rate under Rule XIII should be subject to 
the same cap and minimum rate as other rates. 
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RESPONSE: The department agrees and has added language to so 
provide. 

e. Audits and Appeals 

COMMENT: The proposed 
audits or desk reviews 
onslaught of appeals. 
current appeal load, 
increase? 

syste111 is cumbersome because annual 
must be made and it will encourage an 
If the department cannot handle the 

how does it propose to handle the 

RESPONSE: The department does not anticipate that the proposed 
system will require or generate an increase in the number of 
desk reviews or audits. The department does agree that pro­
viders will have more incentive to challenge adverse audit 
determinations. However, this is a necessary feature of a 
system that is more responsive than the current system to the 
cost experience of particular providers. The department 
believes that this feature is justified and that, in fact, the 
department does and will continue to handle its appeal load. 

COMHENT: The proposed system will result in numerous and 
protracted disagreements and litigation as allowable costs and 
allocations once again become the subject of debate. Audit 
results will once again become immensely important because 
retrospective settlements will be required once audits are 
complete. This system will reverse the trend away from retro­
spective cost settlement and will resurrect problems solved 
ten years ago. This will increase costs for both providers 
and the program, while producing nothing of value for anyone 
except the firm that designed the system and other accountants 
and attorneys. The firm that suggested the proposed system 
suggested this system because it stands to benefit financially 
from audits and appeals. There will be conflict of interest 
problems because that firm both designed the system and will 
perform audits for the department. 

RI§PQNSE: The department disagrees with the assertion that the 
use of "costs report and audit information under the proposed 
system is of no value to anyone and will only resurrect old 
problems. Providers have continually complained that the 
current system fails to take into account facility-specific 
cost differences. The proposed system addresses that 
complaint by placing more weight on facility-specific cost 
information. The department believes this change will benefit 
providers. However, no reasonable system would rely totally 
upon unaudited cost information or fail to employ some 
controls to assure that providers accurately report costs. 
Without such checks, providers would be encouraged to inflate 
reported costs. Under the proposed system, audits and the 
resulting rate adjustments will provide necessary checks upon 
provider cost reporting. While providers will have more 
incentive to challenge audit determinations, the audit and 
rate adjustment features will provide incentives to accurately 
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costs so as to avoid audit adjustments and rate reduc­
Moreover, rate reductions will occur only if base 

costs are adjusted, and D2t where actual per diem costs 
differ from projected costs. 

These features were not adopted merely upon the suggestion of 
the department's accounting consultants, but rather were 
insisted upon by the department as means of assuring the 
integrity of the system. Moreover, the department disagrees 
with the contention that the role of the present audit con­
tractor in designing the system creates any conflict of 
interest. Their experience in assisting with design of the 
system will certainly help them to more capably perform their 
audit function. But the auditors will perform audits only 
according to department instructions and subject to department 
review. 

CQHMENT: Did Myers and Stauffer study and provide the depart­
ment with estimates of the audit costs, appeal costs, legal 
coats, associated with the retroactive adjustments? What do 
they estimate these costs to be? How high is it in other 
states where they have developed this type of system? 

RESPONSE: The department did not ask Myers and Stauffer to 
perform such a study or to provide the department with such 
information. The department does not believe such an inquiry 
is warranted. Obviously, these features of the system will 
require some expenditures. However, the department be 1 ieves 
such costs will be relatively minimal and will be justified by 
the benefits of the audit and rate adjustment features. 

COMftEHT: The department should be required to complete a desk 
review of each cost report within 9 months (another comment by 
the same individual says 6 months) of the date the completed 
cost report is submitted and any overpayments or underpayments 
should be completed within 60 days. The department deleted 
time requirements on desk reviews because the cost reports did 
not directly affect reimbursement. Since cost reports now 
will directly affect reimbursement, the prompt review of 
reports is critical. If the department cannot promptly review 
cost reports and revise per diem rates, it should not change 
to a retrospective system. 

RESPONSE: The department will not place a time limit upon 
completion of desk reviews or audits. While the department 
agrees that such prompt completion of these functions is 
desirable, it is not always realistic given the limitations 
upon department staff and funding. Such a time limit would 
merely be a means by which providers would seek to escape 
repayment of amounts to which they were not entitled under the 
rules. The department does not agree that the desk review 
time limit was deleted because cost reports did not directly 
affect rates. Rather, it was done because the time limit 
might jeopardize federal financial participation if the dead-
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line were not met. As stated elsewhere in this document, the 
proposed system is not a retrospective system and will l1Q.t 
require audit and settlement of every cost report. 

COMMENT: Providers are required to repay overpayments within 
60 days. The department is required to reimburse providers 
"promptly" for underpayments. What is the definition of 
"promptly"? The department should have to meet the same 60 
day requirement as providers. 

RESPONSE: The department normally reimburses underpayments in 
a much shorter time than providers are required to repay the 
department. The department generally makes payment in the 
next payment cycle of its fiscal agent following a determina­
tion of the amount due. This is usually less than 15 days. 
The department believes this is a "prompt" reimbursement 
within the meaning of the rule. 

e. Administrative Review and Fair Hearing Prooedures 

COMMENT: The penalty on providers for untimely appeal is loss 
of appeal rights. It is unclear what is the penalty if the 
department fails to respond timely. Would such a failure 
result in a finding favorable to provider? 

RESPONSE: The result of the department's failure to timely 
respond would ultimately be decided by the hearings officer 
based upon the facts ot a particular case. However, the rule 
is not intended to create a penalty upon the department for 
failure to timely respond. While the department will make 
every effort to respond timely, we do not believe that lack of 
a timely response warrants allowing a provider to keep public 
funds to which it is not legally entitled. 

COMMENT: The proposed procedures for contested cases are 
burdensome and unworkable in the administrative forum. The 
pleading requirements, notice procedures and time frames are 
more rigid and formal than in either state or federal district 
court. The proposed rules are inconsistent and conflict with 
the Montana Administrative Procedure Act (MAPA), are not 
reasonably necessary to effectuate the purposes of MAPA, are 
contrary to the Attorney General's model rules, and are incon­
sistent with other department rules. Section 2-4-201(2), MCA 
requires each agency to adopt rules of practice, not inconsis­
tent with statutory provisions, setting forth the nature and 
requirements of all formal and informal procedures available, 
including a description of all forms and instructions used by 
the agency. MAPA authorizes the Attorney General to adopt 
model rules of practice and procedure to be used by state 
agencies as a guide in fulfilling the requirements of section 
2-4-201, MCA. Agency rules of practice must be consistent 
with MAPA contested case provisions, must be reasonably 
necessary to effectuate the purpose of such provisions, and 
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must be within the scope of authority conferred by section 
2-4-201(2). 

RESPONSE: The department disagrees. The proposed rules are 
not inconsistent with or in violation of MAPA, but are reason­
ably necessary to effectuate the purposes of both MAPA and the 
statutes implementing the medicaid program. To the extent the 
rules conflict with the Attorney General's model rules, if at 
all, the department points out that those rules are not 
legally binding except to the extent they have been adopted by 
the department. However, the department has, as outlined 
below, made some revisions to the rules as proposed in 
response to these comments. These points are discussed in 
greater detail in the following comments and responses. 

COMMENT: Proposed 46.12.1210 requires submission of two 
separate requests before a provider can obtain a fair hearing. 
The first request is for an informal administrative review. 
If the provider is unsatisfied with the result, the provider 
must make a second written request for a hearing. This is 
beyond the scope of authority conferred by MAPA, contrary to 
the Attorney General's Model Rules, unreasonable and burden­
some. Nothing in MAPA, AG model rules, or general department 
procedural rules requires two requests. The administrative 
review process is automatic for claimants and providers under 
the general departmental rules. The department should 
consider eliminating the requirement that two requests be made 
for a hearing. 

The mandatory administrative review procedure is beyond the 
scope of authority conferred by MAPA. MAPA makes informal 
administrative proceedings optional alternatives to contested 
case proceedings when the parties jointly waive formal 
proceedings. Further, in informal proceedings under MAPA, 
written decisions must be provided in 7 rather than 60 days. 

RESPONSE: The rules do not require two separate requests for a 
hearing. Rather, the rules require that a provider request an 
administrative review if it disagrees with the department's 
deter~~~ination. Then, if the provider wishes to request a 
hearing, only one request is required. While this procedure 
differs for medicaid recipients, the department does not 
believe that the same procedures are necessarily appropriate 
for both providers and recipients. 

The department believes it is authorized to require the 
separate administrative review procedure. Section 53-6-113 
( 1) , MCA requires the department to adopt appropriate rules 
necessary for administration of the medicaid program. Given 
the large number of providers and potential disputes arising 
out of determinations of provider reimbursement, audits, 
patient assessment scoring, medical necessity and many other 
issues, the department believes it is necessary to establish a 
method by which to avoid unnecessary litigation. Otherwise, 
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the amount of litigation would bury the medicaid program. The 
department believes that administrative review is a benefit to 
both providers and the department, to the extent the parties 
truly desire to resolve a conflict short of litigation. It 
assures that the department has considered all pertinent 
information and authorities. It provides an informal opportu­
nity for the parties to review and discuss the issues prior to 
formal and more costly litigation. This is not unreasonable 
or burdensome to a party who desires to resolve rather than 
protract a dispute. Moreover, if a party does not wish to be 
burdened, it may simply file a statement of its objections to 
the department's determination and, without further effort, 
allow the department to complete the review. 

MAPA does not prohibit such a requirement. MAPA authori;;:es 
and requires agencies to adopt rules setting forth the nature 
and requirements of all formal and informal procedures avail­
able. The authorization is not limited to rules relating to 
contested case proceedings and extends to the informal admin­
istrative review which the department finds necessary to 
assist in managing disputes which arise in administration of 
the medicaid program. Moreover, the MAPA provisions relating 
to informal administrative proceedings do not apply to the 
administrative review. The MAPA provisions apply only where 
the parties voluntarily agree to waive formal contested case 
procedures in favor of an informal proceeding. Accordingly, 
the 7 day limit is inapplicable. 

The department intends to undertake in the near future a 
review and revision of all of its procedural rules. Although 
the department believes it is authorized to require adminis­
trative review, we will consider, as part of this overall 
review, changes in this longstanding practice of requiring 
administrative review. At this time, the department is not 
favorably disposed to eliminate the requirement. 

COMMENT: The time frame for requesting an administrative 
review and fair hearing should be 90 rather than 30 days. 
Claimants have 90 days to request a hearing. Providers 
dealing with complex issues of medical necessity, cost report­
ing and reimbursement should be allowed the same reasonable 
time frame of 90 days. If not, the department should amend 
the rules to allow an extension of time beyond the 30-day time 
period to request a hearing. The rule as written does not 
allow such extensions. 

RESPONSE: The department believes that 30 days is an adequate 
period of time for a provider to evaluate a determination and, 
if appropriate, present a request for administrative review or 
fair hearing. By the time a provider receives a department 
determination, it is usually quite familiar with the issues as 
a result of previous discussions, correspondence or proceed­
ings with the department reqarding the matter. Providers are 
generally more sophisticated than medicaid recipients and have 
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access to legal or other advice necessary to review the 
matter. The department believes 30 days is adequate to 
specifically identify any legitimate issues arising from the 
determination. 

COMMENT: Why is the department changing the rule to require 
filing of an administrative review request within 30 days of 
mailing of the department's written determination? This 
change and the requirement of more documentation place an 
additional time burden on provider staff and discourages 
efficiency and effectiveness. ln considering rule changes, 
the department should keep in mind how to simplify documenta­
tion and reporting procedures. 

RESPONSE: The date of mailing is more easily ascertainable 
than the date of receipt, which is often impossible to deter­
mine with certainty. The documentation requirements for 
administrative review have been eased somewhat in the final 
rule. The point of the documentation requirement is not to 
burden the provider, but rather to give the provider an oppor­
tlUiity to submit additional documentation that may not have 
been considered previously by the department. The provider is 
not required to submit additional documentation for the admin­
istrative review. It may be to the provider's advantage to 
submit additional documentation to persuade the department 
that the provider's arguments have merit. If the provider 
wishes to forego this opportunity, that is the provider's 
choice. 

COMMENT: Providers requesting fair hearings should not be 
required to identify the individual items and amounts in 
disagreement, give the reasons for the disagreement and 
furnish substantiating materials and information before being 
given an opportunity for a hearing. These requirements are 
overly burdensome, highly technical, inconsistent with MAPA 
and not reasonably necessary to effectuate the purposes of 
MAPA. A provider may be dependent on a patient's family to 
provide substantiating evidence to support an appeal. Delay 
in production of that evidence may result in a lapse of the 
appeal deadline. These requirements are more demanding than 
notice pleading requirements under state and federal rules of 
civil procedure. MAPA requires only a short and plain state­
ment of the matters asserted. 2-4-601(2)(d). The rule should 
be amended to require only a short and plain statement of the 
matters asserted. The rule should require more specificity as 
to the reason for appeal, but should not create barriers to 
the appeal process. The requirements of the proposed rule 
overlook the fact that discovery is allowed in contested 
cases. Discovery would be unnecessary if the provider could 
meet these requirements in the hearing request. 

RESPONSE: The proposed rule was not intended to require the 
degree of specificity suggested by the comment or to create a 
bar to submission of further evidence or raising of additional 
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issues. Rather, the purpose is to require a short and plain 
statement of the reasons the provider contends the depart­
ment's determination fails to comply with applicable law, 
regulation, rule or policy. It is not sufficient to simply 
state that the provider disagrees or wishes to appeal. 
Specific reasons must be stated. The rule has been revised to 
clarify this requirement. The rule has also been revised to 
delete the requirement that substantiating information and 
documentation be provided with a fair hearing request. 

COMMENT: The proposed rules do not provide for discovery. 
MAPA requires that discovery be available. 

RESPONSE: As the commentor knows, the department's rules do 
provide for discovery as required by MAPA. See ARM 46.2. 209 
(5). A provision has been added to clarify that the 
provisions of Rule XXV and 46.12.1210 are in addition to the 
applicable provisions of ARM 46.2.201, et seq., and that the 
provisions of Rule XXV or 46.12.1210 control in the event of a 
conflict with ARM 46.2.201, et seq. 

COMMENT: There is no authority under MAPA or the AG model 
rules for a hearing officer to summarily dismiss a hearing for 
the reasons allowed in the proposed rule. This is not 
reasonably necessary to effectuate the purpose of MAPA. The 
exercise of this right would also violate procedural due 
process by depriving the provider of the right to a hearing or 
to correct any technical pleading errors which serve as the 
basis for the dismissal. The dismissal authority should be 
removed from the rule. The dismissal authority should be 
amended to conform to 46.12.205, which already applies. If 
the department is unwilling to change this rule, it should 
clarify that dismissal is without prejudice to refile 
correctly. 

RESPONSE: The department disagrees. The provider has the 
right to a hearing, subject to following the rules for 
requesting a hearing. There is not necessarily a due process 
or MAPA violation where a proceeding is dismissed because a 
provider has failed to follow such rules. In a particular 
case, a provider may argue that such would be the effect if 
dismissal were granted. A provider whose request has been 
dismissed may refile to the extent the deadline for filing has 
not expired. 

COMMENT: 46.12.1210(2)(e) is unclear as to when and how many 
copies of the hearing request and substantiating information 
must be furnished by the provider. It is unreasonable to 
require providers to submit copies to both the hearings 
officer and the division under 46.12.1210 when providers under 
46.12.202(2) need submit it only to the hearinq officer. A 
consistent uniform procedure for all providers makes more 
sense. 

Montnnn Administrative Register 20-10/31/91 



-2135-

RESPONSE: The rule has been revised to clarify that only one 
copy of the hearing request need be served by the provider 
upon the medicaid services division and that the copy must be 
served within 3 working days of filing the hearing request. 
The department will be reviewing its procedural rules in the 
near future and at that time will seek, to the extent 
possible, to create one uniform process for all providers. It 
is likely that the uniform rule will require all providers to 
serve a copy of the hearing request upon the medicaid services 
division. 

COHHENT: The 15-day period tor appeal to the board is unrea­
sonably short. The provider may not receive the decision 
until four or five days have already expired. Weekends and 
holidays may add to the delay. The provider and their legal 
counsel must then analy~e the decision and decide whether to 
appeal. There may not be enough time remaining to timely 
tile. Thirty days would be a reasonable period. Some provi­
sion allowing an extension must be made. 

RESPONSE: The department has revised the rule to allow a 30-
day period tor filing a notice of appeal. The department does 
not agree that an extension period is necessary. By the time 
the proceeding reaches the appeal stage, the parties are 
sufficiently familiar with the issue to make a decision 
regarding appeal and to file the notice within the required 
time. 

COMMENT: Providers should not be required to submit a 
separate notice of appeal to the hearing officer and the 
division. Both offices are part of the same department. One 
should be enough. The department should decide where it wants 
the notice filed. Also, is there a difference between provid­
ing copies and serving notice in the different parts of the 
rule? 

RESPONSE: The Office of Fair Hearings is attached to the 
department for administrative purposes only. It is not an 
integral part of, but rather maintains independence from, the 
medicaid services division. It is standard practice for 
parties filing complaints or appeal notices to serve a copy 
upon the opposing party. This requirement will not be 
deleted. The rule has been revised to consistently require 
service of a copy of the request or notice. "Service" is 
intended in the same fashion it is used under the Montana 
Rules of civil Procedure. 

CQMMENT: A provider should not be required to set forth 
specific grounds for appeal. MAPA requires only the filing of 
exceptions to the proposed decision. Then a party may file 
briefs and present oral argument. Filing exceptions means 
merely identifying the decision appealed from. The specific 
grounds for appeal are more properly set forth in the briefs 
and arguments. 
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RESPONSE: The department disagrees with the commentor's inter­
pretation of the MAPA reference to "exceptions." By the time 
the proceeding reaches the appeal stage, the parties are 
sufficiently familiar with the issues to specify the alleged 
errors. This assures that providers will consider in a 
principled fashion whether an appeal is warranted and will 
give notice to the department of the basis for the appeal. 

~ENT: The proposed procedural rules add yet another con­
flicting level to the various procedural rules applicable to 
medicaid providers. The reference at 46. 12.202 ( 3) should be 
updated to reflect the new rule for nursing facility 
providers. Providers are subject to the procedures at ARM 
46.12.201, et seq., with respect to certain appeals and ARM 
46.12.1210 for others. It is unclear under which procedural 
rules appeals are to be taken under ARM 46.12.307(3). Because 
a provider may appeal on behalf of a recipient under ARM 
46.122.307(4), a provider should be entitled to the same 
procedural rules as recipients in such cases. Does the rule 
in ARM 46.12.307(4) (a), which prohibits providers from appeal­
ing medical necessity determinations, apply to the inpatient 
psychiatric program? The department routinely accepts such 
appeals. Which of the department's procedural rules apply to 
medicaid providers contesting department finding regarding 
medical necessity? The department should adopt one uniform 
hearing procedure applicable to all medicaid providers and 
covering all issues relating to such proceedings. 

RESPONSE: The department has added language to Rule XXV and 
46.12.1210 to clarify that the provisions of Rule XXV and 
46.12.1210 are in addition to the applicable provisions of ARM 
46.2.201, et seq., and that the provisions of Rule XXV or 
46.12.1210 control in the event of a conflict with ARM 
46.2.201, et seq. As the commentor knows, the department has 
not applied ARM 46.12.307(4) (a) to prohibit providers from 
appealing medical necessity determinations. The department 
intends to review and update in the near future all of its 
procedural rules. At that time it will consider the issues 
and questions raised and, to the extent possible, will adopt 
one uniform procedure for all providers. 

COMMENT: If the rules at ARM 46.12.1208 through 1210 apply 
only to inpatient psychiatric providers, they should be 
relocated to the inpatient psychiatric rules at ARM 46.12.590, 
et seq. 

RESPONSE: The department agrees. This change will be made at 
another time when all the affected rule provisions can be 
addressed in the first rule notice. 

COMMENT: The cornrnentor agrees that appeals from fair hearing 
decisions should be heard by the Board of Social and Rehabili­
tation Appeals rather than the department director. The board 
provides a more independent forum for appeals. 
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RESPONSE: The department agrees. 

f. Other Miscellaneous 

COMMENT: The language of Rule XV(l) (n) and (o) is unclear and 
confusing. 

RESPONSE: The department agrees and has 
language. 

clarified the 

COMKEHT: Rule III((l) (c) should require that certification be 
in the same category as the care being provided. 

RESPONSE: The department agrees and has added language to so 
provide. 

COMBEHT: The reference in Rule IX(2)(a) to the federal OBRA 
laws should include a reference to OBRA 1990, which is 
currently omitted. 

RESPONSE: The reference has been included in the final rule. 

COMMENT: Rule XII(2) is grammatically incorrect. 

RESPONSE: The sentence has been revised. 

COMMENT: Rule XVI(5) incorrectly refers to Rule XIX, when it 
should refer to Rule XXII. 

RESPONSE: The error has been corrected. 

COMMENT: Rule XVII(4)(d) incorrectly refers to ARM 
46.12.1302, when it should refer to 1301. 

RESPONSE: The error has been corrected. 

COMHEHT: Rule XVII(4)(d)(i) should be revised to clarify that 
the screening is necessary only as required by the screening 
rules. 

RESPONSE: The department agrees and has added clarifying 
language. 

COMMENT: Rule XXV(J)(e) incorrectly refers to the "board 
director" rather than the board. 

RESPQNSE: The error has been corrected. 

15, Process use« to Develop Proposal 

COHHENT: The department has performed a careful, thorough and 
deliberate review and analysis of the issues. The SRS staff 
has reflected on the strengths and weaknesses of the current 
system, they have obtained the assistance of knowledgeable 
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consultants and have sought the input of providers and their 
professional organizations. This approach is appropriate and 
has resulted in a quality product. 

RESPONSE: The department agrees. 

COMMENT: Development of an entirely new reimbursement system 
requires far more time, research, analysis and input than has 
been available during this rulemaking process. The proposals 
have been developed far too hastily and without sufficient 
analysis and backup data. The components of the proposed 
system contain major flaws which the department. is trying to 
hastily correct with a "band-aid" approach in order to have a 
new methodology in effect for F'l 1992. Arbitrary caps and 
limits are included for which there is no well-defined or well 
thought out basis. The shortcomings in the rule must be 
reviewed, addressed and corrected before any permanent change 
is made. 

RESPONSE: The department strongly disagrees with this comment. 
As described above in other responses, the proposed rule 
resulted from a lengthy process involving considerable study, 
evaluation, discussion, debate and other factors. 

COMMENT: Has the department done any projections or studies 
of the effects of the new rule? If no, why not? If so, what 
were the results and can we have them? 

RESPONSE: The department has done numerous projections and 
studies, some of which are described in these responses. Any 
of the numerous documents prepared by the department are 
available upon request from the medicaid services division. 
We will be glad to provide copies, subject to department 
policies regarding payment of costs, if you will identify 
specifically what items you are requesting. 

COMMENT: The department was strongly committed in advance to 
the proposed system. The department should not let its 
emotional attachment to.the proposed system and the desire of 
its staff to have their own system in place lead it to make a 
costly mistake. The feeling is that the department is going 
to adopt the proposed system right or wrong, fair or unfair, 
and regardless of problems. 

RESPONSE: The department began this process without any 
attachment to a particular reimbursement approach. By the 
time the proposal was first published, a considerable amount 
of work had been done to consider and evaluate various 
approaches. The department has already considered many of the 
issues· and critic isms which were later raised. Accordingly, 
the department believed the proposed system met many of the 
department's objectives. However, the department remained 
committed to considering a.lternatives and criticisms. Indeed, 
the department has adopted numerous revisions to the proposed 
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system as a result of dialogue with interested parties. The 
department understands that many providers are opposed to the 
proposed system because they would like to receive a higher 
rate. The department has taken into consideration all 
comments and where valid criticisms and suggestions about the 
methodology have been made, the department has attempted to 
accommodate them. The department believes the process has 
been open, fair and constructive. 

COMMENT: Providers have worked to build relationships between 
freestanding and combined facilities. The issues raised by 
the proposed formula pits classes of providers against each 
other. This is divisive and destructive to relationships. 

RESPONSE: The department has not intentionally divided any 
such classes. The department is aware that disagreements 
exist among various provider groups as to the most desirable 
reimbursement methodology, and that AnY proposal regarding 
nursing facility reimbursement is unlikely to be agreeable to 
all providers. The department has attempted to take into 
consideration all viewpoints and interests and to find 
balanced and fair solutions to the issues. The department has 
attempted to bring all classes of providers into the process, 
as well as other interested groups such as residents. The 
department believes the final rule accommodates all interests 
in a fair and equitable manner. 

a. Adequacy of Notice 

QQ~: By revising its proposal on the day before the 
hearing, August 14, and only eight days before the deadline 
for written comments, the department may have violated the 
Montana Administrative Procedure Act (MAPA). Section 2-4-302, 
MCA requires detailed written notice well in advance of the 
hearing or the date for submission of written comments. 

RESPONSE: The department has met or exceeded all requirements 
of MAPA in this rulemaking proceeding. On July 25, 1991, the 
department published the required notice in the Montana Admin­
istrative Register (MAR Notice No. 46-2-671). Section 2-4-305 
(1), MCA allows a rulemaking agency to adopt a final rule with 
substantial differences from the rule as originally proposed, 
so long as the differences are described or set forth in the 
adopted rule as printed in the Montana administrative register 
or in the statement of reasons for and against agency action. 

The department developed the August 14 proposed revisions as 
one potential response to a considerable alllount of comment 
that had been received to date. However, some persons 
affected by the rule would not have had an opportunity to 
comment upon those revisions and others would not have had an 
opportunity to see how the department might respond to those 
comments if the department had not given the additional infor­
mation on August 14. The department was not legally required 
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to inform anyone of the proposed rev1s1ons unless the depart­
ment finally decided to adopt them. The d~partment could have 
adopted the proposal as amended by the August 14 revisions 
without giving notice of the revisions until publishing of the 
final notice. However, the department wished to do more than 
legally required, and accordingly gave interested persons an 
additional opportunity to comment on one specific manner in 
which the department believed it could address certain 
comments received as of that date. 

The department has afforded far more opportunity for input and 
comment than the law requires. The department's various 
officials and staff members have met numerous times with 
providers, association rep!:"esentatives and other interested 
persons. The department believes that the notice and opportu­
nity to comment provided before and during this rulemalting 
proceeding met all legal requirements and allowed more than a 
fail:" opportunity to be heard. 

b, Authority and Implementing Citations 

COMMENT: The proper authorizing section for ARM 46.12.1210 
and Rule XXV is section 2-4-201, MCA, rather than the sections 
cited in the notice. 

RESPONSE: The department has added section 2-4-201, MCA as an 
additional authorizing and implementing section with respect 
to Rule XXV and ARM 46.12.1210. 

COMMENT: Section 53-2-606, MCA should be deleted as an imple­
menting section with respect to Rule XXV amJ ARM 46,12.1210 
because it relates to hearing requests by recipients rather 
than by providers. 

RESPONSE: The department agrees and has removed the citation. 

COMMENT: The citation. to section 53-6-201, MCA as the autho­
rizing section for Rule XXII is an error and should be section 
53-2-201, MCA. 

RESPONSE: The department agrees and has corrected the error. 

COMMENT: Rule IV(q(d) incorrectly refers to Rule X rather 
than Rule XI. 

RESPONSE: The error has been corrected. 

d. Adequacy of statement of Reasonab1e Necessity 

COMMENT: A Legislative Council reviewer commented that the a 
separate statement of reasonable necessity was not provided 
for each separate rule section proposed or proposed to be 
amended, but rather was provided in one statement for the 
entire proposal. The commentor stated that the reader cannot 
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tell what the rationale is, or whether reasonable necessity 
exists, as required by law, for each individual adoption, 
amendment and repeal. The commentor stated it is helpful to 
the reader to have individual rationales provided and that it 
is necessary from a legal standpoint to demonstrate that each 
rule, as opposed to the proposal as a whole, is reasonably 
necessary to effectuate the purposes of the statute. The 
commentor did not, however, indicate that he believed the 
statement of reasonable necessity was inadequate to satisfy 
the legal requirement. 

RESPONSE: The department believes that the statement of 
reasonable necessity contained in the notice of public hearing 
satisfies the legal requirement. The law requires only that 
reasonable necessity to effectuate the purpose of the statute 
be demonstrat~d in the agency's notice of proposed rulemaking 
and in the written and oral data, views, comments, or testi­
mony submitted by the public or the agency and considered by 
the agency. The department's statement, read together with 
the proposed rules, amendments and repeals, adequately demon­
strates the reasonable necessity of each rule, amendment and 
repeal proposed. The department believes that the legal 
standard has been met. 

d. Numbering of Rule Sections 

COMMENT: The Secretary of State's office commented that: (1) 
in the lead in to Rule II, the (1) should be deleted and the 
following subsections renumbered accordingly; (2) certain 
specified incorporations by reference should include a date 
and general description of the incorporated material; (3) 
internal catchphrases should be deleted in certain specified 
rules; and (4) other specified subsections should be 
renumbered to follow numbering conventions followed by the 
secretary of state's office. 

RESPONSE: The department has made the suggested changes. 

D ta-

certified to the Secretary of State ~o~c~t~o~b~eLr~2~1~---------' 1991. 
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NOTICE OF FUNCTIONS OF APMINISTBATIVE CODE CQMMITTEE 

The Administrative Code CoiiUIIittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The ~inistrative Code committee has the authority to make 

recollllll&ndations to an agency regarding the adoption, amencblent, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directinq an agency to adopt or amend 

a rule, or a Joint Resolution ~inq that an A9BDCY adopt 

or IUaend a rule-. 

The COIQIIittee welcomes co111111ents froa the publ.ic and invites 

members of the public to appear before it or t~ sand it written 

state.ents in order to bring to the Committee's attention any 

difficulties with the existing or propoaad rQles. The address 

is Room 138, Montana state Capitol, Helena, Montana 59620. 
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HOW W USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state department. and attached boarqs 
preaently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CHAR> is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies ~eclaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Bules of Montana IA&Ml: 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1991. 
This t~able includes those rules adopted during the period 
July l, 1991 through September 30, 1991 and any proposed rule 
dCtion that is pending during the past 6 month period. (A 
notice of adopt ion must. be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
~dministrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
rtecessary to check the ARM updated through June 30, 1991, this 
::able and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 Montana Administrative Register. 

bQMI!HSTRA'riON, D~tment of. Title 2 

·),21.306 and other rules Work cite Closure During A 
Locali~ed Disaster or Emergency, p. 2209, 994 

2.21.]801 and other rules- Leave Administration for Salaried 
Employees, p. 876 

2.21.1812 Exempt compensatory Time, p. 2062, 430 
2 21.J802 and other rules Probation Recruitment and 

Selection - Reduction in Work Force, p. 1982, 433 
2.21.8011 and other rules - Grievances, p. 2212, 352 
(Public Employees' Retirement Board) 
I-III Annual Retirement Benetit Adjustments for Montana 

Residents, p. 1888 
2.43.404 and other rules Purchasing Service Credits 

Election of coverage Under New PERS Disability 
Retirement Provisions - calculation of Payment of 
Supplemental Retirement Benefits for Retired 
Municipal Police Officers, p. 1604 

2.43.432 Allowing PERS Members to Purchase Full Months of 
Additional Service When Eligible to Purchase a Full 
Year, p. 2215, 510 

(Teachers' Retirement Board) 
2. 44.306 and other rules Crediting Military Service 

Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as Compensation - Correcting Errors 
on Wages Not Reported, p. 1770 

(State Compensation Mutual Insurance FUnd) 
I-XI organization and Board Meetings of the state Fund -

Establishment of Premium Rates, p. 1975, 353 
2. 55.301 Method for Assignment of Classifications of 

Employments, p. 568, 996 
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2.55.310 variable Pricing Within a classification, p. 486, 997 

AGRICULTURE. Department of, Title 4 

I 
I 

I 
I 
I-IV 

4.5.201 

4.10.311 

4.12.1012 
4.12.1012 
4.12.1229 
4.12.1504 
4.12.3402 

Notice to Sellers of Financial Risk, p. 1370, 1828 
standards for Grading Cultivated Buckwheat, p. 1372, 
1830 
Honeybee Hourly Inspection Fee, p. 880, 1272 
Grading Standards for Hulless Barley, p. 383, 812 
Specifying the Exact Scientific Procedures for 
Testing Kjeldahl Proteins on Barley, Chit and 
Germinations on Barley and Falling Number 
Determinations on Wheat, p. 935, 1549 
and other rules Designation of Noxious Weeds, 
p. 210, 511 
and other rules - Regulatory status and Use of 
Aquatic Herbicides, p. 100, 354 
Grain Fee Schedule, p. 1374, 1829 
Grain Fee Schedule, p. 570, 998 
Fees Established for Service Samples, p. 2065, 440 
Fee on All Mint Oil Producers, p. 385, 813 
seed Laboratory - Reports - Enforcement, p. 341, 738 

STATE AUDITOR, Title 6 

I-VI 

I-XII 
6.6.103 

Pricing of Noncompetitive or Volatile Lines, p. 2067, 
253 
and other rules - crop Insurance, p. 1775 
Examinations- Waiting Periods Before Re-examination, 
p. 1785 

COMMERCE, Department of, Title 8 

(Board of 
8.8.3103 

8.8.3402 
(Board of 
8.10.403 

(Board of 
I 
8.16.401 
8.16.605 

8.17.403 
(Board of 
8.20.402 

Athletics) 
and other rules - Point System - Scoring - Number and 
Duration of Rounds - Mouthpieces, p. 1891 
Referees, p. 387, 814 

Barbers) 
and other rules - Fees - General Requirements -
sanitation Requirements - Teaching Staff - College 
Requirements Applications Procedure Upon 
Completion Identification and Sanitation 
Requirements Preparation and Publication of 
Posters, Notices, Orders, New Schools - Violation, 
P· 344, 911 

Dentistry) 
Management of Infectious Wastes, p. 1617 
and other rules - Practice of Dentistry, p. 943 
and other rule - Dental Hygienist Examination -
Dental Hygienist Licensure by credentials, p. 1615 
and other rules - Practice of Denturitry, p. 937 

Hearing Aid Dispensers) 
and other rule - Fees - Record Retention, p. 575, 
1273 
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(Board of Horse Racing) 
B. 22.501 and other rules - Definitions - Fees - General 

8.22.710 

Provisions - Definition of conduct Detrimental to the 
Best Interests of Racing, p. 172, 355 
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee - Pick (N) 
Wagering, p. 1786 

(Board of Medical Examiners) 
8.28.908 and other rule - Equivalency - EMT - Advanced 

Certification, p. 764 
(Board of Nursing) 
8. 32.301 and other rules - specialty Areas of Nursing -

Substantive Rules - Disciplinary Actions - Board 
organi~ation - Approval of Schools - standards for 
Montana Schools of Professional Nursing - standards 
for Montana Schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses' 
Assistance Program, p. 1791 

(Board of occupational Therapists) 
I-II Practice of Occupational Therapy 

Therapeutic Devices, p. 1377 
Treatment 

(Board of Optometrists) 
8.36.403 and other rule - Application for Examination 

Examination, p. 882, 1485 
(Board of Nursing Home Administrators) 
8.34.406 and other rules Nursing Home Administrators, 

p. 1619 
(Board of Outfitters) 
B. J 9. 502 and other rules - Licensure - Qual. if !cations 

(Board of 
8.42.403 
(Board of 
I-XVI 
(Board of 
8.61.401 
(Board of 
8.63.501 

Licensure - Examination. - conduct, p. 213, 999 
Physical Therapy Examiners) 

Fees, p. 1817 
Real Estate Appraisers) 

Practice of Real Estate Appraisers, p. 1524, 1924 
Social Workers and Professional Counselors) 

Definitions, p. 884, 1931 
Passenger Tramway Safety) 

and other rule - ANSI Standard - Fee and Assessment 
Schedule, p. 577 

(Board of Veterinary Medicine) 
8. 64. 4 02 Fees continuing Education Def ini tiona 

Applications for Certification Examinations 
continuing Education - Use of Specific Drugs -
supervision- Record Keeping- Unprofessional Conduct 
with Respect to Embryo Transfer, p. 1625 

(Weights and Measures Bureau) 
8. 77. 101 and other rules - Scale P 1 t Clearance - Fees -

Voluntary Registration of Servicemen and service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petrol.eum Gas -
Accessibility to Stock Scales, p. 886, 1486 
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(Consumer Affairs unit) 
8.78.301 Disclosure Fees, p. 176, 739 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178, 441 
(Financial Division) 
I-II Repurchase Agreements - Fixed Annuity Sales, p. 389, 

8.80.307 

8.80.401 

(Board of 
8.86.301 
8.86.301 

8.86.301 
8.86.301 
(Board of 
8.91.303 

490 
Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 766, 1274 
and other rule - Credit Unions - Supervisory and 
Examination Fees - Credit Unions - Limited Income 
Persons - Definitions, p. 1872, 292, 442 

Milk Control) 
Producer Prices - Quota Rules, p. 1894 
and other rules - Class I Wholesale Price - Statewide 
Pool and Quota Plan, p. 768, 1550 
Pricing Rules - Jobber Prices, p. 215, 513 
Pricing Rules - Class I Wholesale Prices, p. 1, 296 

County Printing) 
and other rule - Official Publications and Legal 
Advertising - Schedule of Prices, p. 892 

(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105, 358 

(Board of Investments) 
8. 97.1301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans -Requirements for All Residential, Commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379 

(Business Development Division) 
I-II Definitions Certification of Microbusiness 

Development Corporations, p. 1898 
I-III Microbusiness Finance Program Definitions 

Composition of the Council - Soliciting Nominations, 
p. 579, 1140, 1932 

(Coal Board) 
I-II Incorporation by Reference of Rules for Implementing 

the Montana Environmental Policy Act - Categorical 
Exclusions from Environmental Review Process, p. 1381 

(Montana Board of Science and Technology Development) 
8. 122.607 and other rules - Application Procedures for a 

Research and Development Project Loan - Medical 
Research Facility Projects - Research and Development 
Loans Made by Montana Board of Science and Technology 
Development, p. 1632 

EDUCATION. Title 10 

(Board of Public Education) 
10.55.601 Accreditation Standards: Procedures, p. 1383 
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10.57.208 

10.57.211 
10.57.301 

10.57.301 

10.57.403 
10.57.601 

10.61.207 
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certification, p. 493, 1933 
Basic Education Program: Junior High and Grades 7 and 
8 Budgeted at High School Rates, p. 217 
and other rules Reinstatement 
Professional Teaching certificate 
Administrative Certificate, p. 2232, 297, 
Test for Certification, p. 2231, 298 

Class 
Class 

1552 

1 
3 

and other rule - Endorsement Information - Foreign 
Languages, p. 2229, 299, 1553 
and other rules - Endorsement Information - Computer 
Endorsement Review CoiiiiDittee Endorsement of 
Computer Science Teachers, p. 2235, 300 
Class 3 Administrative certificate, p. 491, 1487 
and other rule - Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary Action 

Notice and Opportunity for Hearing Upon 
Determination that substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219, 1488 
student Transportation, p. 2227, 301, 1554 

fAMILY SEBVICES. Pepartment of. Title 11 

I 

11.5.1002 
11.5.1003 
11.7.604 
11.12. 101 
11.14.102 

11.14.105 

and other rules - Foster Parents - Foster Parent 
Households - Child Care Staff in Group Homes and 
Child Care Agencies, p. 1819 
Day Care Rates, p. 1385; 1934 
Day Care Benefit Payment on a Monthly Basis, p. 1823 
Foster care support Services, p. 893, 1489 
and other rules - Youth care Facilities, p. 1903 
and other rules Definitions Health care 
Requirements for Children in Group and Family Day 
Care Hoaes - Physical Examination of Infants in Day 
Care Facilities - Use of Non-Disposable Diapers in 
Day care Facilities, p. 1534 
Licensing and Registering Day Care Facilities, 
p. 495, 1000 

fiSH. WILDLIFE AND PABKS. Department of. Title 12 

I 
I-II 

I-VI 

I-XXII 
12.5.301 

12.5.301 

12.6.901 

12.6.901 

Species Hunted on Shooting Preserves, p. 1115, 1555 
Emergency Adoption - Wildlife Species Prohibited from 
Importation - Genetic Testing of Elk, p. 1831 
and other rules - Fish Health and Importation Rules, 
p. 895, 1275 
Hunting License and Damage Hunt Rules, p. 4, 288, 815 
Freshwater Mussels as Nongame Species in Need of 
Management, p. 1541 
Emergency Amendment - Listing Freshwater Mussels as 
Nongame Species in Need of Management, p. 1491 
Water Safety Regulations - Usa of Electric Motors on 
Gartside Reservoir, p. 582, 1003 
Water Safety Regulations - Establishinq a No-Wake 
Restriction on Hyalite Reservoir, p. 221, 912 
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12.6. 901 Extension of 10 Horsepower Restriction on Yellowstone 
River to the Springdale Bridge, p. 180, 740 

12.6. 1506 Emergency Repeal - Cloven-Hoofed Animals as Game Farm 
Animals, p. 1837 

12.8.301 Montana State Golden Year's Pass, p. 1388, 1838 

HEALTH AND ENVIFONMENTAL SCIENCES, Department of, Title 16 

I-V 
I-VII 
I-XVII 

I-XXVI 

16.8.807 

16.8.1423 

16.8.1601 

16.18.201 

16.20.202 

16.20.255 

16.24.104 

16.35.111 

16.38.105 

16.38.115 

16.44.102 

16.44.102 

16.44.103 
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and other rules - Air Quality - Fees, p. 1906 
Water Quality Bureau - 401 Certification, p. 1397 
Monitoring Groundwater at Municipal Solid Waste 
Landfills, p. 1117, 1937 
Licensing and Certification - Licensing for Specialty 
Residential Mental Health Service, p. 956 
and other rules Air Quality Updating the 
Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 1825 
Air Quality Standard of Performance for New 
Stationary Sources - Emission Standards for Hazardous 
Air Pollutants, p. 348, 584, 1143 
and other rules - Air Quality - Certification and 
Testing of Combustion Devices for Tax credit 
Purposes, p. 1543, 1935 
and other rules - Water and Wastewater Operators, 
p. 776, 1276 
and other rules - Water Quality Public Water 
Supplies, p. 596, 1492 
and other rules - Water Quality - Service connection 
Fees for Public Water Supplies, p. 1636 
Eligibility Requirements for the Handicapped 
Children's services Program, p. 1184 
Conditions for Payment of Claims under the End stage 
Renal Disease (ESRD) Program, p. 585, 1004 
and other rules - Water Quality - Licensure and 
Requirements for Analysis of Public Water Supplies, 
p. 587, 1279 
and other rules - Fees for Laboratory Analyses and 
Licensure of Laboratories to Perform Drinking Water 
Analysis, p. 780, 1144 
and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for Counting Hazardous Wastes 
Polychlorinated Biphenyl (PBC) Wastes Regulated Under 
Federal Law - Toxicity Characteristic - Lists of 
Hazardous Wastes - General - Representative sampling 
Methods - Toxicity Characteristic Leaching Procedure 
- Chemical Analysis Test Methods - Testing Methods, 
p. 182, 514 
and other rules Solid and Hazardous waste 
Adoption of Changes in order to Acnieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Hazardous Waste Program, p. 23, 302 
and other rules - Solid and Hazardous Waste - Permits 
for owners and Operators of Hazardous Waste, p. ·1641 
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16.44.401 

16.45.1219 

16.45.1220 

(Petroleum 
16.47.101 

18.8.509 

and other rules Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and Conditionally Ex<~mpt. Sma.ll Generator of Hazardous 
waste, p. 19, 307 
Underground Storage Tank~ - ! r.spection Requirements 
for small Farm and Res~d<'<nt,al Tanks, p. 900, 1280 
and other rules llnrlerqrouncl storage Tanks 
Inspection Fees - Requirements for Inspection 
Gener"lJY - Inspection Relrnbursement, p. 2<)1J 
Tank Release Compensation Board) 
and oth1;r rul..,s - Leakinq Petroleum stor<~ge Tank 
Compensiltion Program, p. l3'l0 

and other rules 
Qualifications and 
Services oi~ision 
p. 1403 

overdimensional Vehicles 
Traini nq for Motor Carrier 

Personnel as Peace Officers, 

I-XII and other rules - F'ire Prev€'ntion and Investigation 
Bureau - Enforcement ot RulPs - Fire Safety, p. 118fi, 
1839 

I-XVI and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana Supplement to 
the Code ·· other Provisions Generally Dealing with 
Fire Safety, p. 2074, 291, 1283 

23.4.201 and other rules -Alcohol Analysis, p. 785, 1281 
21.16.101 and other rules- Public Gambling, p. 1407, 1942 
23.16.1701 and other Temporary rules -Gambling, p. 972, 1504 

LA80R AND U!DU12.IRYL~tment of. TitlJL..li 

(Human Rights Commission) 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and Conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
contested case Proceedings - Calculating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested Case Rules, p. 2145, 308 

I-VIII Housing Discrimination Procedures - Purpose and Scope 
of Rules - Definitions - Exemptions - complaints and 
Answers Investigation Conciliation staff 
Representation of Charging Party - Final Disposition, 
p. 1912 

24.9. 805 and other rules - Records on Age, sex, and Race -
Employment Applications, p. 904 1 1841 

24.16.1509 and other rule- Montana's Minimum Hourly Wage Rate, 
p. 1546 

24.16.9007 Prevailing Wage Rates, p. 497, 1005 
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24.30.102 and other rules - Occupational Safety - Health and 
construction Safety, p. 1660 

STATE LAHQS. Qepartment of. Title 26 

I-X Bonding Small Miner Placer and Dredge Operation~ -
Permit Requirements for Small Miner Cyanide ore 
Processing Operations, p. 2092, 445 

26.3.149 Mortgaging of state Laa8es and Licenses, p. 109, 444 
26.4.1301A Modification of Existing Coal and uranium Permits, 

p. 111, 465 

LIVESTOCK. Qecartment of. Title 32 

I 

I 

32.3.136 

Control of Migratory Bison from Herds Affected with 
a Dangerous Disease, p. 1668 
Emergency Rule - Control of Miqratory Bison from 
Herds Affected with a Dangerous Disease, p. 1007 
and other rules - Treatment, control and Elimination 
of the Disease of Pseudorabies, p. 625, 1145 

NATURAL RESOURCES AND CONSERVATION. Qepartment of. Title 36 

I Reject Permit Applications for consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Towhead 
Gulch Basin, p. 1670, 1918 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolvinq FUnd Act, p. 637, 1952 

36.12.103 Water Right Application Fees, p. 634, 1009 
36.16.117 Water Reservation Applications in the Upper Missouri 

Basin, p. 1198, 1951 
(Board of Water Well contractors) 
36.21.403 and other rules Requirements for Water Well 

Contractors - Definitions - Plastic Casing - casing 
Perforations - Movement of casinq after Grouting -
Sellling - Te~~porary Cappinq - Disinfection of the 
Well - Abandonment - Placement of Concrete or Cement 
- Verification of Experience for Monitoring Well 
constructor Applicants Application Approval 
Definitions - Installation of Seals - Abandonment -
Casing Depth - Verification or Equivalent Education 
and Experience tor Monitoring Well constructors -
Types of Wells Requiring Abandonment, p. 223, 913 

36.21.415 F-a, p. 636, 1010 

PUBLIC SERVICE REGQLATIQN. Department of. Title 38 

I Proper Accounting Treatment for Acceptable 
Conservlltion Expenditures, p. 1931, 466 

I-II and other rules Telecommunications Service 
Standards, p. 989 

I-VI TWo-way, End-of-Train Telemetry Devices on Trains 
Operating in Montana Within Mountain Grade Territory, 
p. 1201' 1843 
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I-XV and other rules - New Class E Motor Carrier Status 
(Transportation of Logs), p. 982, 1724 

38.3.706 Motor Carrier Insuranca - Endorsements, p. 45, 360 
38.5.3302 and other rules Telecommunications service 

Standards, p. 392 

REVENV~. Department of .. Title 42 

I 

I 

I 
I 

42.12.115 
42.16.111 

42.17.111 

42.19.401 
42.19.401 
42.20.102 

42.20.423 

42.21.106 
42.21.106 

42.21.151 

42.22.104 
42.22.116 

42.22.1311 

42.27.118 
42. 31.501 

Taxpayer Request for Appraisal Review for Property 
Taxes, p. 1919 
Taxable Rate Reduction for Value Added Property - New 
and Expanding Industry, p. 1921 
Use of Real Property, p. 426, 1148 
Special Fuel Dealers Bond for Motor Fuels Tax, 
p. 192, 469 
Liquor License Renewal, p. 115, 467 
and other rules - Uniform Review Procedures for 
Taxpayer Objections t.o Additi.onal Tax Assessments and 
Refund Denials, p. 1686 
and other rules Wi thholdi.ng and Workers' 
Compensation Payroll Taxes, p. 498, 1146 
Low Income Property Tau Reduction, p. 1682 
Low Income Property '!'ax Reduction, p. 237 
and other rule Applications for Property Tax 
Exemptions Cri.teria for Agricultural Land 
Valuation, p. 1672 
and other rules - Property Tax - Sales Assessment 
Ratio study, p. 239, 742 
and other rules •· Personal Property, p. 1694 
and other rules - Trending and Depreciation Schedules 
for Personal Property Tax, p. 396, 915 
Television Cable Systems for Personal Property Taxes, 
p. 1204. 1848 
Centrally Assessed Property, p. 1680 
Determination of Tax Rate for Class 15 Property, 
p. 1444, 1953 
Industrial Machinery and Equipment Trend Factors, 
p. 1675 
Prepayment of Motor FUels Tax, p. 114, 468 
and other rule - Telephone License Tax, p. 1684 

SECRETARY OF STAtE. Title 44 

I-II 

1. 2. 519 

Standards for Disposition of Records - Use and 
storage of Records on Optical Disk, p. 1826 
Rule Reviewer signature Required on All Notices 
Published in the Montana Administrative Register, 
p. 1446, 1954 

SOCIAL AND RERA~l~ITAtiON SERVICES. Department of, Title 46 

I 

I 

and other rule - Food Stamp Program - Transfer of 
Resources, p. 654, 1020 
and other rulea - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
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I 

I-II 
I-III 

I-III 

I-III 

I-IV 
I-XII 

I-XIII 
I-XXI 
I-XXV 

46.10.304A 
46.10.314 

46.10.403 
46.10.404 
46.10.409 
46.10.506 

46.10.510 
46.12.102 
46.12.503 

46.12.503 

46.12.508 

46.12.521 

46.12.545 
46.12.552 
46.12.575 

46.12.590 

46.12.702 
46.12.1025 
46.12.1401 

46.12.2003 

46.12.2011 

46.12.3207 

-2153-

Reimbursement for General Relief Medical Assistance 
services, p. 2242, 313 
Conditional Medical Assistance, p. 683, 1045 
Medicaid for Qualified Disabled Working Individuals, 
p. 686, 1052 
and other rules - Licensed Professional Counselor 
Services, p. 679, 1032 
and other rules - Group Health Plan Premium Payment, 
p. 505, 1021 
Federally Qualified Health Centers, p. 
and other rules Developmental 
Commitment Process - certification of 
Persons, p. 1463, 1849 

733, 1042 
Disabilities 
Professional 

Developmental Disabilities Entry Procedures, p. 1473 
Targeted case Management, p. 797, 1295 
and other rules - Medicaid Nursing Facility Services 
and Reimbursement - Appeal Procedures tor Certain 
other Medicaid Providers, p. 1212 
unemployed Parent, p. 1447, 1855 
and other rule - Assignment of child support/Medical 
Support Rights, p. 1135, 1734 
AFDC Table of Assistance Standards, p. 694, 1011 
Title IV-A Day Care Increase, p. 1206, 1735 
Transitional Child care, p. 1714 
Nonrecurring Gifts and Excluded unearned Income, 
p. 503, 923 
AFDC Excluded Earned Income, p. 350, 823 
and other rules - Organ Transplantation, p. 1719 
and other rule - Inpatient Hospital Reimbursement, 
p. 671, 1025 
and other rule - Inpatient Hospital services and 
Medical Assistance Facilities, p. 117, 310 
and other rule - Outpatient Hospital Reimbursement, 
p. 669, 1027 
and other rules - Billing and Reimbursement for 
Physician services - Durable Medical Equipment -
Podiatry Services, p. 716, 1030 
and other rule - Occupational Therapy, p. 658, 1290 
Home Health services Reimbursement, p. 1138, 1856 
and other rule - Family Planning Services, p. 689, 
1037 
and other rules - Inpatient Psychiatric Services, 
p. 673, 1038 
Drug Rebates, p. 677, 1039 
Aabulance Services, Reimbursement, p. 699, 1040 
and other rules - Medicaid Home and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184, 470 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 428, 824 
and other rule Nurse Specialist Non-Covered 
Services, ~· 665, 1044 
Transfer of Resources for Medical services, p. 2104, 
262 

46.12.3401 and other rule Nan-Institutionalized Medical 
Aaaiatance tor Children, p. 661, 1046 

46.12.3401 Presumptive and continuous Eligibility for Medicaid 
Services, p. 2037, 516 
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46.12.3601 

46.12.3801 

46.12.3803 
46.13.303 

46.14.401 

46.25.101 

46.25.725 

46.25.727 

-2154-

and other rule Medicaid for Disabled 
Widows/Widowers, p. 692, 1049 
and other rules -Medically Needy Program, p. 2163, 
265 
Medically Needy Income Standards, p. 667, 1050 
and other rules Low ;ncome Energy Assistance 
Program, p. 1450, 1857 
Eligibility of Group !l01~es for weatherization 
Assistance, P- 47, 311 
and other rules - General Relief Assistance - General 
Relief Medical Assistance, p. 701, 1053 
and other .t'ules - General Relief Medical Income and 
Resources, p. 1209, l7J6 
and other rule - General Relief Assistance - General 
Relief M<"dical Income Standards, p. 663, 1057 
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80ARD APPOIHTaKs AKD VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Hontana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in September, 1991, are 
published. Vacancies scheduled to appear from November 1, 
1991, through January 31, 1992 are also listed, as are 
current recent vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
n~ber of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IIIPOJlTAJIT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
October 21, 1991. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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