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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING FOR
adoption of new rule ) PROPOSED ADOPTION OF NEW RULE
pertaining to the medical ) PERTAINING TO THE MEDICAL
deductible plan and amendments ) DEDUCTIBLE PLAN AND AMENDMENTS
of rules pertaining to the ) OF RULES 2.55.301 and 2.55.305
assignment of classifications )

}

and premium ratesetting
TO: All Interested Persons:

1. On November 20, 1991, the State Compensation Mutual
Insurance Fund will hold a public hearing at 10 a.m., in Room
303 of the State Compensation Mutual Insurance Fund Building,
5 South Last Chance Gulch, Helena, Montana, to consider the
adoption of new rule I, and amendment of rules 2.55.301 and
2.55.305 pertaining to the State Compensation Mutual Insurance
Fund.

2. The proposed new rule does not replace or modify
any section currently found in the Administrative Rules of
Montana. The proposed new rule implements the medical

deductible plan offered by the State Compensation Mutual
Insurance Fund to its policyholders.

3. The proposed new rule is as follows:
RULE 1. MEDICAL DEDUCTIBLE (1) The state fund offers an
annual medical deductible plan in increments of $500, %1,000,
$1,500, $2,000 and $2,500 per claim. This plan allows

qualified employers to reimburse the state fund for a selected
deductible amount of the medical costs of each c¢laim in
exchange for a premium discount.

(2) To qualify for the plan, an employer must:

(a) file an endorsement form, provided by the state
fund; and

(b) have annual premium which egquals or exceeds the
chosen deductible amount; and

(c) demonstrate the ability +to promptly pay the
deductible amounts by not having a poor premium payment
history with the state fund.

(3) The state fund is responsible for initial payment of
medical benefits; then bills the employer for reimbursement up
to the chosen deductible amount. The state fund may cancel
the employer's policy for failure to reimbursa the state fund
for expended medical deductible amounts.

AUTH: 39-71-2316, MCA; IMP: 39-71-434 and 39-71-2311,
MCA.

Rationale: To describe the statuterily required medical
deductible plan offered by the State Fund and set forth
qualifying eriteria for individual insureds.

MAR Notice No. 2-55-5 20-10/31/91
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4. The proposed amendment to 2.55.301 updates the rule
to reflect the latest issuance date of the classification
section of the state fund underwriting manual. The proposed
amendments to 2.55.305 allow a fee-based method of determining
premium rates, rather than a payroll-based method; clarifies
the method of calculating the premium rate of a c1a551f1cation
which does not have sufficient state fund experience to allow
for an experienced-based rate; and provides for an interim
premium rate adjustment.

5. The rules proposed to be amended provide as follows:

2.55,301 METHOD FOR ASSIGNMENT OF CLASSIFICATIONS OF
EMPLOYMENTS (1) and (2) remain the same.

(3) The =tate fund shall assign its insureds to
classifications contained in the classifications section of
the State Compensation Insurance Fund Policy Services
Underwriting Manual issued Juiy—37—399% January 1, 1992. That
section of the manual is hereby incorporated by reference.
Copies of the classification section of the manual may be
obtained from the Underwriting Department of the State Fund, 5
South Last Chance Gulch, Helena, Montana 59604-4759.

AUTH: 39-71-2316 MCA; IMP, 39-71-2311 and 39-71-2316
MCA.

Rationale: Amends the issuance date of the
classification section of the state fund underwriting manual
to include new additions and modifications.

2.55.305 PREMIUM TESETTING (1) Except as provided
in subsections (2) through 44)(5), to establish a premium rate
for a classification for the following fiscal year, the state
fund shall apply a factor to each credibility weighted rate in
an amount sufficient to ensure that the aggregate of the
premium for all classifications provides an amount sufficient
to meet the actuarily determined aggregate revenue
projections.

(2) The state fund shall evaluate an individual
classification to determine whether the process for setting
the premium rate results in an equitable rate based on an
analysis of the losses and the premium amount and, if the rate
is not equitable, may adjust it so that it is equitable. If

this _.analysis determines payrolls _are not suffjciently
verifiable fo a i t a method other than roll, suc
as a fee bhagis, may be used.

(3) If appropriate, the state fund may =rewiew set a
classificatjon's rate at a percentage of the National Council
on Compensation Insurance {NCCI) rates—for—the——oaame

£ i : iR i rate based on_a_ factor
} nded th ta rate
equivalent c : e commend te fund
actuary. These situations include, but are not ljimited to:

(a} a_new industry or occupation:
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(k) apn _industry or  occupation without state fund
(¢) an industry or occupation which has changed
(4} i s ccupat with siqnificant changes
in class code definition or appligation.
(4) Remains the same.
e a wi sta
c S, interi t iy
ass

WMW&W

AUTH: 39-71-2316 MCA; IMP, 139-71~2311 and 39-71-2316
MCA.

Rationale: To use a method, other than payroll, such as
a fee basis to determine the premium rate when payroll cannot
be sufficiently verified to allow for an equitable rate in a
classification.

Tao define a rate setting method for a new or changed
industry or occupation by using NCCI rates as a basis or by
following the State Fund actuary's recommendations when the
industry or occupation is new, lacks sufficient state fund
experience, has changed significantly or has undergone a
significant change in class code description or application.

To allow for an interim premium rate adjustment which
could be either experienced based or on a percentage increase
or decrease applied to each classification rate.

6. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written testimony may be submitted to state fund attorney
Nancy Butler, Legal Department, State Compensation Mutual
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana
59604~4759, no later than November 28, 1991,

7. The State Fund Legal and Underwriting Departments
have been designated to preside over and conduct the hearing.
8. The authority of the state fund to make the

proposed rules is based on section 39- 316, MCA, and the

rules implement 39-71-434 and 39-71-2311.

State Compensation Mutual
Insurance Fund

Certified to the Secretary of State October 21, 1991
MAR Notice No. 2-55-3 20-10/31/91
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed )
amendment of rule relating to ) NOTICE OF PROPOSED AMENDMENT
supervisors of special educ. ) OF ARM 10.16,1705

NO PUBLIC HEARING CONTEMPLATED

To: All interested persons

1. on November 30, 1991, the Superintendent of Public
Instruction proposes to amend Rule 10.16.1705.
2. The rule, as proposed to be amended, new material

underlined, provides as follows:

10 705 § ORS O (1)
Supervisors of special education mist
have a Class III administrator’s certificate with ’
endorsement or a supervisor’s endorsement in special education.
(AUTH: Sec. 20-7-403, MCA; IMP: 20-7-403, MCA)

3. As the result of a complaint filed with the Office of
Public Instruction, the proposed rule change is presented.
Specifically, the complaint alleged that ARM 10.16.1705 is not
implemented as it is currently written.

4. Interested persons may submit their data, views or
arguments concarning the proposed rule changes in writing to the
Office of Public Instruction, Room 106, State Capito}l, Helena,
Montana 59620, no later than 5:00 p-m. on November 29, 1991,

5. If a person who is directly affected by the proposed
amendment wishes to express his/her data, views and arguments.
orally or in writing at a public hearing, s/he must make written
request for a hearing and submit this request along with any
written comments s/he may have to the Office of Public
Instruction, Room 106, State Capitol, Helena, Montana 59620, no
later than 5:00 p.m. on November 2%, 1991.

6. If OPI receives requests for a public hearing on the
proposed amendment from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed amendment
from the Administrative Code Committee of the Legislature; from
a governmental subdivision or agency; or from an association
having mot less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.

AR, b
Rule -
Certificd to the Sceretary of State October 21, 19981

20-10/31/91 MAR Notice No. 19-2-73
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BEFORE THE STATE LIBRARY COMMISSION
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED ADOPTION
OF RULE I PERTAINING TO
DIRECT STATE AID TO PUBLIC
LIBRARIES FOR PER CAPITA AND
PER SQUARE MILE SERVED
AND ON THE PROPOSED AMEND-
MENT OF ARM 10.102.4001
FOR REIMBURSEMENT TO LI-
BRARIES FOR INTERLIBRARY
LOANS

In the matter of the adop-
tion of Rule I pertaining

to direct state aid to public
libraries for per capita and
per square mile served and
the amendment of ARM 10.102.
4001 pertaining to reim-
bursement to libraries for
interlibrary loans

Nt N N e e’ Nt N Nt Nt Yt e’

To: All Interested Persons

1. Oon November 20, 1991, at 2:00 p.m., a public hearing
will be held in the conference room of the Montana State
Library, 1515 E. Sixth Avenue, Helena, Montana to consider the
proposed adoption of Rule 1 pertaining to direct state aid to
public libraries for per capita and per square mile served, and
the proposed amendment of the rule pertaining to reimbursement
to libraries for interlibrary loans under the provisions of H.B.
193.

2. The rule as proposed to be adopted provides as
follows:

Rule ] DIRECT STATE AID TO PUBLIC LIBRARIES FOR PER CAPITA
AND FOR R_SQUARE MILE SERVED (1) Definitions used in this

section include:

(a) "Public library" means those libraries as defined in
22-1-303 through 22-1-317 MCA, and in Title 7 MCa.

(b) “Population" means those official, final figures from
the most recent decennial census of population produced by the
U.S. bureau of the census.

(c) "lLeftover population" means the population count
remaining in each county after the population counts of each
municipality with library service are subtracted.

" (d) “Additional population® means the population count
which is to be credited to each public library based on the
proportion of that municipality's population to the total
population of the county.

(e) "Leftover square miles" means the number of square
miles left in each county after the saquare miles of each
municipality with public library service are subtracted from the
total number of square miles in the county.

(f) "Additional square miles" means the number of sguare
miles credited to each public library, based on the proportion
of that municipality's population to the total population of the
county.

(2) The per capita portion of the direct state aid to
public libraries will be distributed annually based on the
following:

MAR Notice No. 10-3-6 20-10/31/91



-1972-

(a) In counties. which have county-wide library service
from one public library, or in which only one municipal public
library exists, the most recent decennial census figure will be
multiplied by the amount of state aid available per capita in
each year.

(b) In. each county with more than one municipal public
library, the following procedure will be employed:

(1) The population counts of all municipalities with
public libraries are added together and subtracted from the
total county population resulting in the leftover population
figure.

(ii) Each year all monies received by these libraries from
the county comminsion are added together; each vyear each
library's total is divided by the total amount received by all
the libraries to determine the percentage of money given to each
library by the county.

(iii) The leftover population figure is multiplied by the
percentage of money each library receives from the county in
order to determine the additional population figure which will
be credited to each library. :

(iv) The municipal population and additional population
figures are added together to determine the total population

vhich will he credited to each library.

(v) For each library the total population credited to each
library is multiplicl by the amount of per capita state aid
available in ecach year to determine the total per capita
support.

(vi) In the case of counties in which no county aid is

provided to municipal libraries, the additional population
credited to each library is based solely on the ratio of each
municipal library's service area population to the total county
population,

{vii) In the .case of counties in which only one of two or
several municipal libraries receives county aid, the library
receiving county aid 1is credited with the entire county
population exclusive of the population present in the service
area populations of any other municipal ‘libraries.

(viii) .The population counts of legally annexed areas, as
determined by the latest decennial U.S. census, will be credited
to the municipality annexing the area the year following the
annexation.

(3) The per square mile portion of the direct state aid to
public libraries. will be distributed annually based on the
following:

(a) In counties which have county-wide library service
from one public library, or in which only one municipal public
library exists, the total square miles of each county will be
multiplied by the amount of state aid available per square mile
in each year.

(k) In each county with more than one municipal public
library, the following procedure will be employed:

(1) The number of square miles of all municipalities with

20-10/31/91 MAR Notice No. 10~3-6
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BEFORE THE STATE LIBRARY COMMISSION
STATE OF MONTANA

In the matter of the adop-
tion of Rule I pertaining

to direct state aid to public
libraries for per capita and
per square mile served and
the amendment of ARM 10.102.
4001 pertaining to reim-
bursement to libraries for
interlibrary loans

NOTICE OF PUBLIC HEARING
ON THE PROPOSED ADOPTION
OF RULE I PERTAINING TO
DIRECT STATE AID TO PUBLIC
LIBRARIES FOR PER CAPITA AND
PER SQUARE MILE SERVED
AND ON THE PROPOSED AMEND-
MENT OF ARM 10.102.4001
FOR REIMBURSEMENT TOQ LI~
BRARIES FOR INTERLIBRARY
LOANS

Nt N N N e st N Nt o N N

TO: All Interested Persons

1. On November 20, 1991, at 2:00 p.m., a public hearing
will be held in the conference room of the Montana State
Library, 1515 E. Sixth Avenue, Helena, Montana to consider the
proposed adoption of Rule I pertaining to direct state aid to
public libraries for per capita and per square mile served, and
the proposed amendment of the rule pertaining to reimbursement
to libraries for interlibrary loans under the provisions of H.B.
193.

2. The rule as proposed to be adopted provides as
follows:

Rul STAT, ID TO PUBLIC L OR_PER CAPITA
AND FOR PER SQUARE MILE SERVEDR (1) Definitions used in this
section include:

(a) “"Public library" means those libraries as defined in
22=1=-303 through 22-1-317 MCA, and in Title 7 MCA.

(b) "Population" means those official, final figures from
the most recent decennial census of population produced by the
U.S. bureau of the census.

(c) "Leftover population" means the population count
remaining in each county after the population counts of each
municipality with library service are subtracted.

(d) "Additional population" means the population count
which is to be credited to each public library based on the
proportion of that municipality's population to the total
population of the county.

(e) "Leftover square miles" means the number of square
miles left in each county after the square miles of each
municipality with public library service are subtracted from the
total number of square miles in the county.

(f) "Additional square miles" means the number of square
miles credited to each public library, based on the proportion
of that municipality's population to the total population of the
county.

(2) The per capita portion of the direct state aid to
public 1libraries will be distributed annually hased on the
following:

MAR Notice No. 10-3-6 20-10/31/91
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(a) In counties which have county-wide library service
from one public library, or in which only one municipal public
library exists, the most recent decennial census figure will be
multiplied by the amount of state aid available per capita in
each year.

(b) In each county with more than one municipal public
library, the following procedure will be employed:

(i) The population counts of all municipalities with
public libraries are added together and subtracted from the
total county population resulting in the leftover population
figure,

? (ii) FEach year all monies received by these libraries from
the county commission are added together; each year each
library's total is divided by the total amount received by all
the libraries to determine the percentage of money given to each
library by the county.

(1ii) The leftover population figure is multiplied by the
percentage of money each library receives from the county in
order to determine the additional population figure which will
be credited to each library.

(iv) The municipal population and additional population
figures are added together to determine the total population

which will he credited to each library.

(v) For each library the total population credited to each
library is multiplind by the amount of per capita state aid
availakle in ecach year to determine the total per capita
support.

(vi) In the case of counties in which no county aid is

provided te municipal libraries, the additional population
credited to each library is based solely on the ratio of each
municipal library's service area population to the total county
population.

(vii) In the case of counties in which only one of two or
several municipal libraries receives county aid, the library
receiving county aid is credited with the entire county
population exclusive of the population present in the service
area populations of any other municipal libraries.

(viii) The population counts of legally annexed areas, as
determined by the latest decennial U.S. census, will be credited
to the municipality apnexing the area the year following the
annexation.

(3) The per square mile portion of the direct state aid to
public libraries will be distributed annually based on the
following:

(a) In counties which have county-wide library service
from one public library, or in which only one municipal public
library exists, the total square miles of each county will be
multiplied by the amount of state aid available per square mile
in each year.

(b) In each county with more than one municipal. public
library, the following procedure will be employed:

(i) The number of square miles of all municipalities with

20-10/31/91 MAR Notice No. 10-3-6
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public libraries are added together and subtracted from the
total number of sguare miles in the county to determine the
leftover square miles.

(ii) The population counts of all municipalities with
public libraries are added together, and each 1library's
population is divided by the total county population to
determine the percentage of the county population credited to
each library.

(iii) The leftover square miles figure is multiplied by
the percentage of the county population credited to each library
in order to determine the additional square miles to be credited
to each library.

(iv) Each municipality's square miles are added to their
appropriate additional square miles to determine the total
square miles credited to each library.

(v) For each library the total square miles credited to
each library is multiplied by the amount of per square mile
state aid available in each year to determine the total per
capita support.

(4) In the case of library districts which are not defined
by municipal or county boundaries, but by boundaries such as
school districts, both the per capita and the per square mile
state aid will be distributed using the appropriate boundaries
and population figures as if they were municipal or county
boundaries and counts.

(5) In each county which has no public libraries, the
state library will contact the county commission indicating that
the county will qualify for per capita and per square mile state
aid if the county commission establishes county-wide library
service as provided for in state statute, or if the county
commission contracts for library services with another county or
municipal library as provided for in state statute. If such
means are not established within a six-month period following
written notice received from the state library, the state aid
which would have gone to the county will be distributed
according to guidelines approved by the state library
commission.

(6) For any questions arising because of this rule, the
final arbiter is the state library commission.

AUTH: Sec. 22-1-330 MCcA

IMP: . Sec., 22-1-327 MCA
3. H.B. 193, passed by the 51st Legislature, recognized the
need to provide state support for Montana's libraries. The
portion of this bill with which this rule deals, provides for
the following: (1) state direct support of local public

libraries on a per capita basis; and (2) state direct support of
local public libraries on a per sguare mile basis. This rule
will provide an equitable means to distribute such aid in
recognition of the contribution such libraries make to the total
information resources of the state, and to help insure equitable

MAR Notice No. 10-3-6 20-10/31/91
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library services for all its citizens,
4. The rule as proposed to be amended provides as follows:

10.102.4001 REIMBURSEMENT TO LIBRARIES FOR INTERLIBRARY LOANS

(1) Section (1) remains as in the current rule.
(2) Reimbursements will be made on a quarterly basis based on
the following:

(a) Reimbursement will be made at €he a rate of-§$5-50-per
item—teoaned—determined by the state library. This will be
effective July 1, 1992.

(2)(a) through (2)(h) remain as in the current rule.

AUTH: Sec, 22-1-330 MCA
IMP: Sec, 22-1-328 MCA

REASON: The proposed amendment will allow the
reimbursement rate to be set based upon the number of
prior years' transactions and will result in a more
equitable rate being set for the entire year.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing.
Written data, views, or arguments may also be submitted
to Richard Miller, State Librarian, Montana State
Library, 1515 East Ath Avenue, Helena, Montana 59620, no
Later than December %, 1991.

6. Mary Doggett, Chair of the State Library Commission,
will preside over and conduet the hearing.

7. Rule I pertaining to direct state aid to public
libraries for per capita amd per square mile served
will be applied retroactively to July 1, 1991.

d@/ﬁl/ﬁ"ﬁ*

ftate Libra.:ian ontan
Rule Reviswar ‘ém:f:; t‘ Libru-y

Certified to the Secretary of State October 21, 1991

20~10/31/91 MAR Notice No. 10-3-6
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of rules implementing laws adopted ) ON PROPOSED ADOPTION OF
by the 52nd Legislature, amendments) NEW RULES, AMENDMENT AND
of Rules 24.29.1401 to 24.29.1405, ) REPEAL OF RULES RELATING
24.29.1415, and 24.29.1425; repeal ) TO WORKERS' COMPENSATION
of Rule 24.29.1420 relating to ) MEDICAL SERVICES
Workers' Compensation Medical )

)

Services

TO ALL INTERESTED PERSONS:

1. On November 22, 1991, at 10:00 a.m., a public hearing
will be held at first floor conference room, Department of Labor
and Industry, 1327 Lockey, Helena, Mantana to consider the
proposed adoption aof new rules I and II; amendments to rules
24.29.1401 to 24.29.1405, 24.29.1418, and 24.29.1425; and the
repeal of rule 24.29.1420.

2. The proposed new rules do not replace or modify any
section currently found in the Administrative Rules of Montana.
3. The proposed new rules are as follows:
[¢) [¢]

(1) Sections of the Workers' Compensation and Occupational
Diseage Acts and the Administrative Rules of Montana relating to
medical payments or medical benefits, including section 39-71-
704(1) (c), MCA, and ARM 24.29.1409, apply only to claims for
which the date of injury is on or after the effective date of
the section in question, except that for all pharmacy services
rendered on or after July 1, 1991, an insurer is liable only for
the purchase of generic-name drugs according to the provisions
of section 39~-71-704(1), MCA, regardless of the date of injury.
(2) The amounts of the following types of payments are
determined according to the specific department rates in effect
on the date the medical service is provided, regardless of the
date of injury: medical fees; hospital charges; travel
reimbursements for mileage, meals, and lodging; generic-name
drugs. The rate for a specific generic-name drug is the price
customarily charged by the pharmacist for that drug.

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA
39-71-727, MCA

RULE _IX__MONTANA MEDICAL FEE SCHEDULE (1) The
department's annual schedule of feas for medical nonhospital
services is known as the Montana Medical Fee Schedule and is
effective January 1 of each year. An insurer is not obligated
to pay more than the fee listed in the schedule for a service
rendered.

MAR Notice No. 24-29-26 20-10/31/91
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(2) The Montana Medical Fee Schedule comprises the
following:

(a) The relative value scales given in the most current
edition or updates of the publication Relative Values for
Physicians (RVP), published by SysteMetrics/McGraw-Hill, for the
following specialty areas:

(i) anesthesia,

(ii) surgery,

(iii) radiology,

(iv) pathology,

(v) medicine.

The relative value scales are the listings of unit values,
procedure codes, and descriptions for all listed services, as
well as the follow-up days for surgery services.

(b) The most current relative value scale issued by the
department for dental services. The scale must include
procedura codes, descriptions, and unit values,.

(c) The most current conversion factors issued by the
department for the specialty areas listed in subsection (2)(a)
and for the dental specialty area.

(d) All instructions, definitions, guidelines, and other
explanations given in the most current edition or updates of the
RVP, affecting the determination of individual fees, except as
specifically revised or deleted by the department.

(e) Any additions, deletions, or revisions issued by the
department to the relative value scales or to the information
listed in subzection (2)(d).

(3) Conversion factors effective January 1, 1992, for
anesthesia, surgery, radiology, pathology, and medicine shall be
established by the department according to the following
methodology, to be applied separately for each specialty area:

(a) Identify the ten most common (frequently billed)
procedures in the specialty area, using the most recently
available data from the state compensation mutual insurance fund
{SCMIF) .

(b) For each of the ten procedures identified in
subsection (3) (a) identify the current (1987) fee.

(c) Multiply the 1987 fee by 1.0402 to produce an
increased fee for each of the ten procedures.

(d) Identify the current RVP unit value for each of the
ten procedures.

(e) Find the individual procedure conversion factor for
each of the ten procedures by dividing the increased fee by the
RVP unit value.

(f) Determine the overall conversion factor for .the
specialty area by calculating the weighted average of the ten
individual procedure conversion factors. Weight each procedure
conversion factor according to the number of transactions shown
in the SCMIF data.

(4) The conversion factor and relative value scale
effective January 1, 1992, for the dental specialty area shall
be established by the department according to the following
methodology:

(a) Identify the ten most common (frequently billed)
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procedures in the specialty area using the most recently
available SCMIF data.

(k) For each of the ten procedures identify the current
(1987) fee.

(c) Multiply the 1987 fee by 1.0402 to produce an
increased fee for each of the ten procedures.

(d) Determine the median amount billed for each of the ten
procedures using the SCMIF data.

(e) Divide the increased fee by the median amount billed
ta produce a procedure discount factor for each of the ten
procedures.

(f) Determine the overall discount factor for dental fees
by calculating the weighted average of the ten individual
procedure disceunt factors. Weight each procedure discount
factor according to the number of transactions shown in the
SCMIF dQata.

(g) Determine the median amounts billed for all remaining
dental procedures, using the SCMIF data. Update procedure codes
or descriptions, and delete procedures, as necessary to retain
only currently recagnized dental proceduras.

(h) Establish approved fees for all dental procedures
described in subsection (4)(g) by multiplying each procedure's
median amount billed by the overall dental discount factor.

(i) Define the conversion factor in the dental specialty
area as the approved faee for the most common procedure.

(3) Establish unit values for all dental procedures by
dividing approved fees by the dental conversion factor.

(5) Conversion factors for the anesthesia, surgery,
radiology, pathology, medicine, and dental specialty areas shall
be established annually by the department beginning January 1,
1993, by increasing the conversion factors from the preceding
year by the percentage increase in the state's average weekly
wage. Begimning in 1993 the dental relative value scale may be
updated by the department on January 1 of any year as necessary
to maintain the most current dental procsdural terminology.
Updates may include the addition or deletion of individual
procedures or the revision of individual procedure cades or
descriptions.

(6) The department may, in its discretion and upon
evidence received from Montana insurers or providers, adjust any
of the conversion factors or dental unit values determined
according to the methodologies given in subsections (3) and (4).

(7) The department shall make available to all users of
the Montana Medical Fee Schedule order forms for obtaining
directly from the publisher, at a discounted price, copies of
the 1991 edition of Relative Values for Physicians. Subsequent
editjons of RVP may be obtained directly from the publisher.
Users may contact the department to inquire about possible
discounts for these editions.

(8) The Montana Medical Fee Schedule applies uniformly to
the charges of all health care practitioners authorized to
provide medical services under the Workers' Compensation or
Occupational Disease Acts.
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(9) Insurers shall make reasonable payments for medical
services rendered. Services for which no fees are contained in
the Montana Medical Fee Schedule are determined on a case~by-
case basis, subject to the provisions of section 39-71-
704(1) (a), MCA.

AUTH: 39~71-203, MCA IMP: 39-71-704, MCA
4. The rules proposed to be amended provide as follows:
24.29,1401 INITIAL LIABILITY (1) Remains the same.

(2) Remains the same.

(3) The injured worker is responsible for charges incurred
for treatment of conditiona whxch were not the result of ths
injuryr g : p 1 = its 8
ac

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA

229.1 OF MEDIC (o] (1) Payment of
medical claims wiiigshall be made in accordance with athe
schedule of nonhospital medical fees and the hospital

rateschaveges adopted by the divimssendepartment.

(2) Remains the same.

(3) Payment of private room charges witighall be made only
if ordered by the treating physiciam.

(4) Special nurses wéitishall be paid only if ordered by
the treating physician.

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA

9.1403 SELECTION QF P ICTAN (1) Remains the
same.

(2) Remains the sanme.

(3) Except in an emergency, approval of the insurer
museshall be obtained before referral of a worker to a medical
specialist for consultatjon. The report of the consultant shall
be available to the insurer upon request. Insurers may request
consultation and evaluation by a physician of their choice.

(4) Remains the same.

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA
24.29.31404 DISPUTED MEDICAL CLAIMS (1) Disputes
arising over medteai—eieime—ohokl—be i
resolved by a hearing before the divisiendepartment upon written
appl;catlon of a,patty to the disputu or the xnjuzed wotkarr.
(a1 J ak prY 2 epe g
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Wo
(2) Remaing the same.
(3) Remains the sama.
AUTH: 39-71-203, MCA IMP: 39-71-704, MCA

24.29.1405 PHYSICIAN'S REPORTS (1) Immediately after
treatment of an injured worker, the phys;cian shall complete
form—39-—-attending -physivianis-repert-fo =46

' and submit
it to the appropriate insurer. Daelay in filing the report
delays payment of medical and compensation benefits. Incomplete
or partially completed reports musemay be returned for proper
completion.

(2) Remains the same.

(3) Routine medical reports are considered as a service to
the injured worker and there—shaii-pe no charge ig allowed for
the report.

(4) Physicians' bills may be presented on the physician'sa
statement form, providing the bill is properly identified with
the name of the injured worker, employer, and date of accident.
Each bill shaiilpust contain a short explanation of the status of
the injured worker's case, his progress or prognosis, if
feasible at the time, and the worker's ability to work. Bills
shall be submitted every 30 days.

(5) Remains the same.

(6) Remains the same.

{7y —Pernanent-inpatraents -are—pateai e -r-percenteges--and
rattnys--shouvid--be- based—on—the—imerican-Medicai-dosocietion
Guide—to-Evaiuation-of-Permanent-impatraents:

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA
24.29.1415 IMPAIRMENT RATING DISPUTE PROCEDURE

(1)

1987, through June 30, 1991, An evaluator must be a qualified
physician licensed to practice in the state of Montana under
Title 37, chapter 3, MCA, and board certified or board eligible
in his area of specialty appropriate to the injury of the
claimant, except that if the claimant's treating physician is a
chiropractor, the evaluator may be a chiropractor who is
certified as an impairment evaluator under Title 37, chapter 12,
MCA. The claimant's treating physician may not be one of the
evaluators to whom the claimant is directed by the department.

(2) through (6) will remain the same.

AUTH: 39~71-203, MCA IMP: 39-71-711, MCA
24.29.1425 RATES FOR HQSPITAL SERVICES (1) Beginning

Japuary 1, 1988, throudh Qgggmpg: 31, 1991, hospital rates
payable by workers' compensation insurers shall not exceed those
rates prevailing in the hospital in effect on January 1, 1988.
fe)»ﬁaﬁea-ﬁer—h«smei-mmwmm
diviston-no-iater-ehan becenper--3i--3987;—on-divinionm-epproved
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formm—-‘-hii-raee--f:ithgs-wtii-be—subgeet-ea-dévésém-apprevai-r
£3¥--An——inourer--ts--not--ehbtigreed - to-~-pay--more-—than—-the
naximam-rate —filed withr the-dévision-for-the-particular-services
rendered; - or-the- prevailing- rates—imthre—-hospital—in—-effect-on
danuary—it;-—-+968- -formﬂet—prﬁtded-fer*m-ﬂ!e—hospﬂa—l—‘s
rate—£ilinegs -~ Any- vew service ot -being-provided- oror--pefore
Fanuary-1;-1988 —maat befiled with-the -divigion -accompanied--by
a-deent-!edv-expianntnn-ﬁ-sueh-mvm’
Beginning January 1, 1992, hospital rates payable
sglummmmww

hospital on the date of sepvice and the discount factor jssvued
Mhusp_ﬂmgnugx_tm_z_p_nug_a_wcor espo date o

sCo actors co t.
f wing method
(a) ﬂma_mgniutm__t%mmmmﬂg
3 9 ti b . 040 and divi +
] i \'{ ol rate inc
a b ospit 9 i
] O, i e 3 9
de in accord wi .
T iscount factors are available from t epartme upon
request,
(b} ine or a
Ju 1992, is the disco to in e fect ory J
nu by the i WW9 3
+ 0O w
state's average weekly wage over fiscal year 1992, divided by
100, and OR]I is the overall nercent rate ipncrease, if any,
adopted by the hospjtal for July 1, ;993, divided by 100, The
disco fact in effe eginni Jul 1993, is determined
accordj o the equivalent fo nrula fo fLS a 993,
{g) MWMMM
and ou hospital jis a)
t:e 9 r

t.d in lieu o f ra change re

al. . -

t4)~~Fhre- divisionThe department may in its discretion canduct

audits of any hospital's financial records, Sfer-hespitals

eqqutredﬂe—érle—-mee&-wm—emivtmnr to determine proper

reporting of rate filings. EBaek-hewpitai-filing-raten-with-the

Mewm—m-wm—-fm-ﬁy—m-
. . Py
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£5y——-Phe~-divioion-pay-develop —new; —-anended-—or- modified
rales—geverning-rates-for-hespitai-serviees:

Q siona S 1 be pald accordinag to

b0 b d )

< tatd =, ., e -1%)°, Y2 RN - OIS 2 ) BS 2 VI" b
(5) Insurers shall make timely payments of hospjital bills

AUTH: 39-71-203, MCA IMP: 239-71-704, MCA
5. The following rule is to be repealed:

24,29.1420 RELATIVE VALUE FEE SCHEDULE can be found on
pages 24-2187 to 24-2159 of the Administrative Rules of Montana.
The repeal will be effective Jamuary 1, 1992.

AUTH: 39-71-203, MCA IMP: 39-71-704, MCA

6. Rationale. Pursuant to Workers' Compensation case
law, the general rule is that amendments to statute or rules, or
new laws or rules, including those for travel reimbursement,
apply anly to claims for which the date of injury is on or after
the effective date of the section in question. Rule I is
necessary to identify those areas where the date of service,
rather than the date of injury applies. Payment for medical
services are determined according to the specific department
rate in effect on the date the medical servieces is provided,
regardless of the date of injury. Ch. 131, L. 1991, amended
section 39~71-704(1) (a), MCA, and added msection 39-71-727, MCA.
These sections limit the payment of prescription drugs to the
purchase of generic-name products unless a physician specifies
no substitution or the generic-name drug is unavailable.
Payment for a prescription drug has always been at the rate at
the time the prescription is filled, regardless of the date of
injury.

Rule II implements the 1991 amendments to section 39-71-
704, MCA. The legislative amendments removed the requirement
that the medical fee schedule be based on the cCalifornia
Relative Value Studies and limit the increase in medical cost
payable to no more than the annual percentage increase in the
stata's average weekly wage. Also, RRM 24.29.14X0 RELATIVE
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VALUE FEE SCHEDULE will be repealed.

Amendments to ARM 24.29.1401 implements the 1991 amendment
to section 39-71-704, MCA, allowing termination of medical
benefits when they are not used for a period of 60 consecutive
months.

Amendments to ARM 24.29.1415 implements the 1991 amendments
to section 39-71-1415, MCA, which removed the impairment
disputes procedure from the Department's administrative process
and subjects the disputes to mediation.

Amendments to ARM 24.29.1425 implement the 1991 amendments
limiting medical cost increase to the percentage increase in the
state's average weekly wage to haospital rates. Also, the
amendment will implement recommendations of the Department's
advisory committee on timely payment.

The other amemdments make minar changes to language and
style, and replace references to chsolete forms.

7. Interested parsons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may alsa be submitted to:

Dennis A. Zeiler, Chief
Department of Labor and Industry
P.O. Box 1728
Helena, MT 59624
no later than November 29, 1991.
8. The Hearings Unit, Legal Services Division, has heen
designated to preside over and conduct the hearing.

;‘// X : / / Q> .
“r ’f[‘,‘ ’_(('é )], f - v A’ﬂ-‘-—g_,.a

William E. O'Leary, Chief Counsel Mario A. Micone, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: _QOctobexr 21, 1991
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of Rule ) AMENDMENT OF RULE
26.4.1301A pertaining ) 26.4,1301A
to the modification of )

existing coal and uranium) NO PUBLIC HEARING
permits ) CONTEMPLATED

TO: All Interested Persons

1. On December 16, 1991 the Board of Land Commissioners
proposes to amend rule 26.4.1301A which provides that each
strip mine operating permit and coal test pit prospecting
permit be revised by January 13, 1992.

2. The rule as proposed to be amended provides as
follows:

o -
OF REVISIONS AND PERMITS (1) By July 13, 1991 each operator
and each test pit prospector shall submit to the department:

(a) an index to the existing permit cross-referencing
each section of the permit to sub-chapters 3 through 12, as
they read on January 12, 1989 and as they read on January 13,
1989;

(b} a modified table of contents for the existing
permit;

(¢) maps showing each portion of the permit area on
which each of the following had been completed as of 11:59
p.m. On January 12, 1989:

(i) removal of overburden only;

(ii) removal of overburden and coal only;

(iii) removal of overburden and coal and backfilling and
grading only;

(iv) removal of overburden and coal, backfilling and
grading, and soiling only; and

(v) removal of overburden and coal, backfilling and
grading, soiling and szeeding and planting;

(d} an application for all permit revisions necessary to
pring the permit and operations conducted thereunder into
compliance with this rule and ARM 26.4.414 through 26.4.1122.

(2) A permit revision application submitted solely for
purposes of subsection (1) (d) above is a minor reviaion for
purposes of sub-chapter 4. Thae department shall issue written
findings granting or denying the application within 5 months
of its receipt.

(3} No permittee may continue to mine under an operating
permit after Jamwary—1i3,—3992 July 16, 1992, unlesa the permit
has been revised to comply with subchapters 3 through 12, as
amended January 13, 1989.

(4) As of the date that a permit is revised to comply
with sub-chapters 3 through 12, as amanded on Januaxy 13,
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1989, the permittee shall conduct all operatjons in compliance
with the permit and sub-chapters 3 through 12, as amended,
except that:

(a) any area in which backfilling and grading operations
had been completed on January 12, 1989 is subject to the
backfilling and grading requirements as they read on that
date;

(b) any area in which soiling operations had been
completed on January 12, 1989 is subject to the soiling
requirements as they read on that date; and

(c) any area for which the final minimum period of
responsibility for establishing vegetation, as provided in ARM
26.4.725(1), had commenced om or before May 17, 1990 of ARM
26.4.724 through 26.4.735, as amended is subject to:

(i) the seeding and planting and related requirements as
they read on that date; or

(ii) the seeding and planting reguirements on or after
May 18, 1990 of ARM 26.4.724 through 26.4.735, as amended.

(5) Each new permit and each amendment to an existing
permit applied for amd issued on or after January 13, 1989
must be in compliance with szub-chapters 3 through 12 as they
read on Januayy 13, 1989.

3. All strip mine permit holders have recently submitted
permit modifications to the Department pursuant to ARM
26.4,1301A. Under that rule, these modifications require
processing by January 13, 19%2. Because of workload, the
Department would have difficulty reviewing all modifications
by that date, The proposed rule amendmant would allow the
Department more time for review of the modifications. This
amendment is necessary to allow thorough processing of those
strip mine permit modifications.

4. Interested parties may submit their data, views, or
arguments concerming the pruposed amendment in writing to
Bonnie Lovelace, Montana Department of State Lands, Capitol
Station, Helena, Mentana, 59620, no later than December 1,
1991. To guarantee consideration, mailed comments must he
postmarked no later than December 1, 1991.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he or she must make
written request for a hearing and submit this request along
with any written comments to Bonnie Lovelace, Montana
Department of State Lands, Capitol Station, Helena, Montana,
59620 no later than December 1, 1991.

6. If the agemcy receives requests for a public hearing
an the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendmaent; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in tha Montana
Administrative Register. Ten percent of those persons
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directly affected have been determined to be one person based
on fewer than ten active coal mines.

7. The authority of the agency to make the proposed
amendment is based on section 82-4-205, MCA, and the rule
implements section 82-4-221, MCA. .

Va

/

P R SO

‘Dennis D.<Casey, Commiséioner

Reviewed by:

A\ == 1
Jgpn F. Narth
Chief Legal Counsel

Certified to the Secretary of State October 21, 1991.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING

of New Rules I through XIV ) ON THE PROPOSED ADOFTION OF
implementing a recreational ) RECREATTIONAL ACCESS RULES AND
access program for state lands) AMENDMENT OF ARM

and amendment of ARM } 26.3.156 RELATING TO

26.3.156 pertaining to weeds, ) WEEDS, PESTS, AND FIRE

pests, and fire protection on ) PROTECTION

state lands }

TO: All Interested Persons:

1. From December 2, 1991 through December 5, 1991, the
Department of State Lands and Board of Land Commissioners will
hold hearings to consider adoption of Rules I through XIV
pertaining to implementation of a recreational access program
for state lands and amendment of ARM 26.3.156 pertainimgy to
weeds, pests, and fire protection on state lands. The
hearings will be held at the following locations on the
fallowing dates and at the following times :

- Glendive at the Best Western Holiday Lodge, 222 N.
Kendrick Avenue on December 2, 1991 at 7:00 p.m.

- Havre at the Northern Montana Callege in Room 101,
Hagermer Science Center on December 2, 1991 at 7:00 p.m.

- Great Falls at the CMR High School Auditorium, 228 17th
Ave. NW on December 2, 1991 at 7:00 p.m.

- Miles City at the Eagles Club, 24 North 8th on December
3, 1991 at 7:00 p.m.

- Glasguw at the Elks Lodge Meeting Room, 302 2nd Ave. S.
onn December 3, 1991 at 7:00 p.m.

~ Helepa at the Depaxtment of Social and Rehabilitation
Services Auditorium, 111 Sanders Ave. on December 3, 1991 at
7:00 p.m.

- Billings at the Lincoln School Auditorium, corner of 4th
Ave. N. and 29th St. on December 4, 1991 at 7:00 p.m,

- Lewistown at the Fergus High School Cafeteria, 201 Casino
Creek Drive on December 4, 1991 at 7:Q0 p.m.

- Butte at the Montana Tech Library Auditorium, West Park
Street, on December 4, 1991 at 7:00 p.m.

- Bozemap at the Courthouse Community Room, 311 W. Main on
Recember 5, 19%1 at 7:00 p.mw.

— Missoula at the Lewis and Clark School Gympasium, 2901
Park St. on December 5, 1991 at 7:00 p.nm.

- at Cavanaugh’s Motor Inn, Ballroom B, 20 North
Maim on December 5, 1991 at 7:00 p.m.

2. The proposed new rules do not replace or modify any
section found in the Administrative Rules of Montana except
for ARM 26.3.156, which is expressly modified.

3. The proposed new rules read as follows:
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RULE I._  OVERVIEW O {1) Rules
IV through XIV regulate the recreational use of state lands
administered by the department of state lands. These lands
are commonly referred to as “trust lands" and appear in light
blue on most land status maps.

(2) Recreational use is divided into two categories as
follows:

(a) General recreational use ~ This use is generally
defined as hunting and related activities and fishing and is
more specifically defined im Rule III (10). It requires
purchase of a recreational use license. Detailed procedures
and restrictions are contained in Rules IV through XIII.

(b) Special recreational use - This use is defined in
Rule IIT (19) and requires a special recreational use license.
These kinds of uses include commercial or cancentrated use as
defined in 77-1-101(5), MCA. Detailed pravisions are
contained in Rule XIV. (AUTH: Secs. 77-1-209, 77-1-804, 77-
1-806, MCA; IMP, Secs. 77-1-801 through 77-1-810, MCA.)

RUL. ADMIN N_O AT
ADMINISTERED BY THE DEPARTMENT QE STATE_LANDOS (1) Under

Article X, Section 4 of the Montana Constitution, the board of
land commissioners has the duty and authority to manage state
trust lands under regulations provided in law. Under 77-1-
301, MCA, the department of state lands manages state lands
under the direction of the board. Section 77-1-203(3), MCA,
opens state lands administered by the board to general
recreational use subject to legal access and to closures and
restrictions.

(2) Lands owned by the state that are not suh]ect to
[these rules] are:

(a) lands owned by the department of fish, wildlife and
parks, including:

(i) those portions of game ranges and game management
areas that are owned by the department of fish, wildlife and
parks; )

(ii) state parks;

(iii) fishing access sites; and.

(iv) lands leased by the department of fish, wildlife
and parks to private individuals as cabinsites;

(by 1lands subject to lease, license, or easement from
the department to the department of fish, wlldlee and parks
for the following purposes:

(1) state parks, and

(ii) fishing access sites;

(c) the surface, beds and banks of rivers, streams, and
lakes that are navigable for recreational purposes;

(d) highways and highway rights-of-way;

(e) lands administered by the department of ‘corrections
and humah services [formerly the department of 1nstxtut10ns],

(f) campus grounds, experiment ‘station grounds, and
other lands owned by the university system;

(g) department of state lands administrative sites;
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(h) 1lands in which the department of state lands does
not own the surface, including lands where the department owns
the mineral estate only and private lands over which the
department has acgquired an easement; and

(1) other lands owned by any cther state agency.

(3) The main office of the department of state lands is
located in Helena. To administer its field functions, the
department has divided the state into six gecographic "“areas,*
each administered by an "“area land office", the head of which
is the "“area manager." Areas are further divided into units,
each administered by a "unit office." A listing of thase
offices is:

20-10/31/91

Qffice Location

Area

Ce Area

Central Land Office Helena
Helena Unit Office Helena
Bozeman Unit Office Bozeman
Conrad Unit Office Conrad
Dillon Unit Office Dillon

Eastern Area

Eastern Land Office Miles City

Northeastern Area

Northeastern Land Office Lewistown
Glasgow Unit Office Glasgow
Lewistown Unit Office Lewistown

Northwestern aa

Northwestern Land Office Kalispell
Kalispell Unit Office Kalispell '
Libby Unit OfFfice Libby
Plains Unit Office Plains
Stillwater Unit Office Olney
.Swan River Unit Office Swan Lake

S0 Area )

Southern Land: Office Billings ,

‘Southwestern Land Office Nissoula
Missoula Unit Office Missoula
Hamjltom Unit affice Hamxilton
Clearwater Unit Offiem Graeenough
Anaconda- Unit Office Anaconda
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(4) Whenever in (these rules}, the submission of a
document, such as a petition, is regquired to be filed at an
area or unit office, the document must be submitted to the
area or unit office listed above that administers the state
land to which the document pertains. Persons may contact any
department office to determine the appropriate office for any
tract of land.

(5) Whenever in [these rules], a formal or informal
hearing is required to be held in an “area," the term “area"
refers to the department area in which the land to which the
hearing pertains is located. The hearing may be held, at the
department’s discretion, at any location within that area.
(AUTH: Secs. 77-1-209, 77-i~804, 77-1-806, MCA; IMP, Secs.
77~1-801 through 77-1-810, MCA.)

RULE_IXI. DEFINITIONS

Wherever used in {these rules], unless a differemt
meaning clearly appears from the context:

(1) "affidavit® means a signed statement, the truth of
which has been swaorn to or affirmed before a notary public, as
evidenced by the signature and seal of the notary public.

(Z) "Board" means the board of land commissiomers
provided for in Article X, section 4 of the Montana
Constitution.

(3) "Closure" means prohibition of all general
recreational use.

(4) “Commissioner* means the commissioner of state
lands, provided for in 2-15~3202, MCA. The commissioner is
the chief administrative officer of the department of state
lands.

(5) "Dedicated county road”" means a county rvad that has
been created hy means of domation of a landowner and
acceptance by a county under statutory or commun law
dedication procedures.

(6) "Dedicated public road" means a road usesable by the
public under state or federal law. The texrm includes
dedicated county roads.

(7) "Department" means the department of state lands
provided for in Title 2, Chapter 15, part 32, MCA.

(8) “Drop box" means a receptacle in which a per=son
making general recreational use of state lands may leave
notice required pursuant to Rule IX(3) and (4).

(9) ™Emergency® means, for the purposes of Rule VII and
VIII, a situation that:

(a) . creates an imminent threat to personal safety or of
significant property damage or significant environmental harm;

(b} would be substantially lessened or alleviated by
closure to general recreational access of a state tract; and

(c) regqguires closure more expeditiously than could be
implemented through the normal closure procedure.

(10) "General recreational use" means hunting and
fishing. Day horseback use in conjunction with hunting and
fishing is included as general recreational use, Humting for
non~game species, such as rodents and cayotes, is general
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recreational use. Scouting for game that c¢an be legally
hunted only during a certain season is hunting if conducted no
more than 30 days before the beginning of the season.

(11) "Growing crop" means a crop, as defined below,
petween the time of planting and harvest, except that winter
wheat is not considered to be a growing crop between November
1 and February 28. "Crop" means such praducts of the soil as
are planted and intended for harvest, including but not
limited to cereals, vegetables, and grass, including alfalfa
that is intended for harvest for hay or seed production. The
term does not include grass used for pasturage or trees.

(12) "Lessee" means a person who halds a lease or land
use license, other than a general or special recreational use
license issued pursuant to [these rules), 1ssued by the
department for use of the surface of the lami. The term does
not include mineral lessee unless it is preceded by the word
"mineral."

(13) "Legally accessible atate lands® means state lands
that can be accessed by dedicated public road, right-of-way,
or easement; by public waters such as lakes, rivers and
streams that are recreationally navigable under 23-2-302, MCA;
by adjacent federal, state, county or municipal land if the
land is open to public use; or by adjacent private land if
permission to cross the land has been secured from the
landowner. Accessibility by aircraft does not render lands
legally accessible under this definitiom. The granting of
permissian by a private landowner to cross private property in
a particular instance does not subject the state land that is
accessed to general recreational use by members of the public
other than those granted permission.

(14) "Livestock" means cattle, sheep, swine, goats,
horses, llamas, mules and donkeys and other animals used far
the protectxon of these animals.

(15) "Matorized vehicle" means a vehicle propgiled by
motor power, including, but not limited to, an automobile,
truck, motorcycle, moped, all terrain vehicle and snowmobile.

(16) "Recreational use account" means the account
established by 77-1-808, MCA, in which revemies generated
from general recreational use of state lands are deposited and
from which expenses of the qeneral recreational use program
are paid.

(17) "Recreational use license* means the license issued
pursuant to Rule IV that autharizes a persan to engage in
general recreational use as defined in (10) abova.

(18) "Restriction" means a limitation on the manner in
which recreational use may be comducted.

(19) "Special recreational use" means:

(a) commercial recreaticna) activities, such as
outfitting, in which a private person,. corporatian, group or
ather entity charges a fea or oktains other consideration;

(b)  non-commercial recreational activities cunducted by
an urganization, such as a lodge, busxness, church, umriom, or
club;

(c) famxly reum.ons: and
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(d) camping by one or more persons at other than
designated campgrounds.

(AUTH: Secs. 77-1-209, 77-1-804, 77-1-806, MCA; IMP,
Secs. 77-1-801 through 77-1-806, MCA.)

RULE TV. _GENERAL RECREATIQNAL USE _OF STATE LANDS:
LICENSE REQUIREMENT (1) Subject to restrictions imposed
pursuant to Rule V and closures imposed pursuant to Rules VI,
VII, and VIII, state lands administered by the department,
except those lands described in Rule II(2)(g) and (h), are
open to general recreational use to a person under the age of
12 years or a person 12 years old and older who obtains a
recreational use license, signs that license, and has a valid
signed license in his or her possession. Under 77-1-801, MCA,
general recreational use without a license is a misdemeanor.

(2) A general recreational use license is issued for a
12-month period beginning on March 1 of each year and expiring
on the last day of February of the next year. The license is
personal and non-transferable. It may be purchased at any
outlet that sells conservation licenses issued by the
department of fish, wildlife and parks. Any person may
purchase a recreational use license for another person, but
the license is not valid until signed by the person in whose
name it is issued.

(3) A person who uses state lands for general
recreational use shall abide by the restrictions imposed
pursuant to Rule V and may not use for general recreational
purpases state lands that have been closed pursuant to Rule
VI, VII or VIII. Violation of this provision subjects the
violator to civil penalties pursnant to Rule X.

(4) No lessee or other person may intearfere with a
person who is making or attempting to make lawful general
recreational use of state lands in accordance with this rule.
Violation of this provision subjects the violator to civil
penalties pursuant to Rule X or loss of lease pursuant to 77-
6~210(1) (e), MCA. (AUTH: Secs. 77-1-209, 77-1-804, MCA; IMP,
77-1-801, 77-1-802, 77-1-80G4, 77-6-210, MCA.)

RULE V. GENEFAL RECREATIONAL USE OF STATE LANDS:
RESTRICTIONS (1) Following restrictions apply ta persons
engaging in general recreational use of state lands:

(a) Motorized vehicle use on state lands by
recreationists is restricted to federal roads, state roads,
dedicated county roads and other county roads and those roads
that are designated by the department as open for motor
vehicle use.

(b) A recreationist shall use firearms in a careful and
prudent manner. A recreationist may not discharge a firearm
within one-quarter mile of an inhabited dwelling or of an
outbuilding in close proximity to an inhabited dwalling
without permission of an inhabitant. Temporary absences of
iphabitants do not render a dwelling uninhabited.
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(c) cCamping is restricted to campgrounds designhated by
the department for public camping. No person may camp in a
campground for more than 14 consecutive days.

(d) Open fires are prohihited except in designated
campgrounds.

(e) Recreationists may not interfere with legitimate
activities of the lessees or their agents conducted pursuant
to the lease or license. For example, the discharge of
firearms that would interfere with the authorized use of the
tract for livestock operations is prohibited.

(f) For state lands included within a game management or
block management area administered by the department of fish,
wildlife and parks, recreational access and activitiesg must be
conducted in accordance with rules, regulations, and
procedures specific ta that management area.

(g) Littering on state lands is prohibited.

(2) The department may impose additional site specific
restrictions on general recreational use to protect public
safety, property or the environment. (AUTH: Secs. 77-1-209,
77-1-804, MCA; IMP, Secs. 77-1-804, MCA.)

RULE_VI. GENERAL RECREATIONAL. USE OF STATE LANDS;
CATEGORICAL CLOSURES (1) Except as provided in (2), the
following state lands are closed to general recreational use
by the public:

{a) all lands leased or licensed for cabinsites or
homesites;

(b) all lands on which growing crops as defimed in Rule
III(11) are located;

(c) military leases while military activities are taking
place;

(d) active commarcial leases; and

(e) lands on which the department has declared the
threat of wildfire to be extreme.

(2) (a) Any persaon, corporation, organization or agency
of local, state, or federal government may petition to exclude
a specific tract from a categourical closure imposed pursuant
to (1) above.

(b) The petition must be submitted in writing to the
area or umit office, must be signed hy the petitioner, and
must contain the following information:

(i) name, mailing address, and telephone number of
petitioner; .

(ii) description of lands to which petition applies by
legal description, lease or license number, or description of
the location; ’

(iii) reason that the categorical closure should be
terminated for that tract and supporting documentation; and

(iv) duration of period for which termination is sought.

(¢} The department may summarily dismiss a petition with
a brief statement of the reasons for dismissal whenever:

(i) the petition is unsupported by specific substantial
factual allegations, data, or documentation; or
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(ii) a petition requesting substantially the same
exclusion has been denied within the preceding 365 days.

(d) To be considered during a particular calendar year,
the petition must be submitted by January 31 of that year.
Upon receipt of a valid petition, the department shall notify
the lessee that a petition has been filed and he or she may
submit an objection or have an informal hearing, or both, on
the petition at the area or unit office on or hefore March 1.
The petitioner may also request an informal hearing.

(e) 1If an informal hearing is requested, the department
shall notify the petitioner of the informal hearing and the
petitioner may attend and participate. The informal hearing
must be conducted by the area manager or his designee.

(f) The area manager or designee may conduct further
investigation and shall, on or before April 1, make a written
decision whether to grant the petition. The written decisian
must contain the reason for granting or denying the petition.
Copies of the decision must be mailed to the petitioner and
the lessee.

(g) The lessee or petitioner may appeal the decision to
the commissiomer or his designee by filing a written notice of
appeal with the area office within 15 days of receipt of the
decision. The area office shall immediately forward the
appeal to the department’s main office in Helena. The appeal
shall, in the discretion of the commissioner, proceed by
written arqgument, oral argument, or hoth at the main office
of the department in Helena or other location designated by
the commissioner. The opposing party is entitled to notice of
the appeal and the opportunity to respond, including the right
to appear at any appellate hearing. Neither party may submit
evidence or information that was not submitted at the informal
hearing. The commissioner or his designee shall issue a
written decision affirming, reversing or modifying the
decision on or before June 15.

(3) Except for closure for fire danger pursuant to (1)
(e), the lessee shall post categorically closed lands at all
custamary access points with signs purchased from the
department at cost. (AUTH: Secs. 77-1-209, 77-1-804, MCA;
IMP, Sec. 77-1-804, MCA.)

EDURE [ B

1992 (1) The department may closa specific tracts of state
land pursuant to this rule prior to September 2, 1992, for
any of the following reasons:

(a) damage attributable to recreational use diminishes
the income generating potential of the state lands;

(b) damage to surface improvements of the lassee;

(¢) the presance of threatened, endangered, or sensitive
species or plant communities;

(d) the presence of umigque or special natural or
cultural features;

(e) wildlife protection;

(f) noxious weed control;
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(g) the presence of buildings, structures, or
facilities;

(h) protection of public safety;

(i) prevention of significant environmenta) impact; or

(j) substantial disruption of livestock management on
the tract, such as calving, lambing, or shipping activities.

(2) Closures made pursuant to this rule may be of a
seasonal, temporary or permanent nature.

(3) (a) Any person, corporation, organization or agency
of local, state, or federal government may petiticon to close a
specific tract of land for any reason listed in (1).

(b) The petition must be submitted to the area or unit
office in which the state land is located amd must be in
writing. To be considered during a calendar year, the
petition must be submitted by May 1, 1992, be signed by the
petitioner, and must contain the following information:

(i) name, mailing address, and telephane number of
petitioner;

(ii) description of lands to which petition applies by
legal description, lease or license number, or other
description of the location;

(iii) reason that the land should be closed and
supporting documentation; and

(iv) period for which cleosure is sought.

(¢) The department may summarily dismiss a petition with
a brief statement of the reasons for the dismissal if:

(i} the petition is not based on a grounds for closure
listed in (1);

(ii) the petition is not supported by specific factual
allegations, data, or documentation; or

(iil) a petition requestimg esgentially the same closure
has been rejected in the past 365 days.

(d) The department may alsc initiate a closure
proceeding by preparing on or before May 1, 1992, a written
statement containing the information described in
(b) (ii) (iii), and (iv). The department shall follow the
procedures contained in (4) through (9) below.

{4) The department shall by May 15, 1992, post public
notice of the petition at the county courthounse and the area
and unit offices and by making a list of all petitions filed
statewide available at the department’s main office in Helena.

(5) Any person may object to the closure. Written
objections must be submitted to the office in the area or unit
in which the land is located by June 15, 1992. The objection
must contain the reasans why the petition should not be
granted amd supporting documentation. The objection may not
be considered if it does not. In addition, the department
shall hold, in the area in which the state land is located, a
public hearing on each petition for which an objection has
been filed. At the hearing, the petitioner and any objector
may submit testimony, orally or in writing. The public notice
regquired in (4) must provide notice of the right to object in
writing and the public hearing. o
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(6) The department may conduct further investigation.

On or before September 1, 1992, the commissioner shall grant,
grant with modifications, or deny the petition and shall
prepare a written document stating his reasons for the
decision. He shall immediately send a copy of the decision to
the petitioner and any person who filed an objection.

(7) 1If the petition is granted, the lessee shall post
the closed lands at all customary access points with signs
purchased from the department at cost. For temporary
closures, the lessee shall remove closure signs at the end of
the closure period.

(8) In an emergency, as defined in Rule III(9), any
person or entity that is qualified to file a petition pursuant
to (3)(a) may request an emergency closure by filing a written
reguest with the area office or by making a telephone call and
filing a written request within 24 hours. Wwhen possible, the
area manager or his designee shall notify and consult with the
lesgee. The area manager or his designee shall grant or deny
the petition as soon as possible, but in no case in more than
five days. If the petition is granted, the closure must be
for a specific period of time and may be extended for a pericd
not exceeding the initial term. The area manager or his
designee shall terminate the closure as scon as the emergency
ceases. Upon request of any person, the commissioner or his
designee shall review any emeargency closure in effect for more
than 5 days and shall approve, modify, or terminate the
closure in writing.

{9) The department may also, on its own initiative,
after consulting or attempting to consult with the lessee,
close a tract of state land in an emergency. (AUTH: Secs.
77-1-209, 77-1-B04, MCA; IMP, Sec. 77-1-804, MCA.)

R V .

A E JR 2

{1} The department may cluse speciflc tracts of state
land pursuant to this rule after September 1, 1992 for any of
the following reasons:

(a) ‘damage attributable to recreational use diminishes
the income generating potential of the state lands;

(b) damage to surface improvements of the lessee;

(¢) the presence of threatened, endangered, or sensitive
species ar plant communities;

(d) the presence of unigue or special natural or
cultural features;

(a) wildlife protection;

(f) noxious weed control;

(g) the presence of buildings, structures, or
facilities;

(h) protectlon of public safety;

(1) preventxon of significant environmental impact; or

(3) substantial disruption of livestock management on
the tract, such as calving, lambing, or shipping activities.

(2) Closures made pursuant to (1) may be of a seasonal,
temporary or permanent nature.
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(3) (a) Any person, corporation, organization or agency
of local, state, or federal government may petition to close a
specific tract of land for any reason listed in (1).

(b) The petition must be submitted to the area or unit
office in which the state land is located and must be in
writing. To be considered during a calendar year, the
petition must be submitted by Japuary 31 of that year, be
signed by the petitioner, and must contain the following
information:

(i) name, mailing address, and telephone number of
petitioner;

(ii) description of lands to which petition applies by
legal description, lease or licemse number, or other
description of the location;

(1ii) reason that the land should be closed and
supporting documentation; and

(iv) period for which closure is sought.

(c) The department may summarily dismiss a petition with
a brief statement of the reasons for the dismissal if:

(1) the petition is not based an a groumds for closure
listed in (1);

(i1) the petition is not supported by specific factual
allegations, data, or documentation; or

(iii) a petition requesting essentially the same
closure has been rejected in the past 365 davs.

(d) The department may also initiate a closure
proceeding by preparing on or before January 31, a written
statement containing the informatiom described in
(b) (ii) (iii), and (iv). The department shall follow the
procedures contained in (4) through (9) below.

(4) The department shall by March 1 post public notice
of the petitiaon at the county courthause and the area apd unit
affices and by making a list of all petitions filed statewide
availahle at the department’s main office in Helena.

(5) The public notice must give the public an
opportunity to object to the closure and ocbjeetor and the
petitioner an oppartunity to request, om oxr before April 1, a
public hearing on the closure. The cbjertion must be
submitted to the office in the area or umit in which the land
is located. The objection must contain the reesons why the
petition should not be gramted and supporting decumentation.
The objection may not be considered if it does not. If a
hearing is requested, the department shall hold the hearing in
the area of the proposed closure.

(6) Notice of hearing must he given by publication in a
newspaper of general circulation in the area af the proposed
closure on or before May 1. The notice must contain the name
of the petitioner, locatiom of the land, reasan for proposed
closure and reasons that the hearing has been reguested,

(7) The hearing muat be held in the area of the proposed
closure and be an open puklic hearing at which any interastmd
party may give comments ami submit informatiom. The hearing
must he held before June 1.
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(8) The department may conduct further investigation and
shall prepare a written decision to grant, grant with
modifications, or deny the petition, stating its reasons for
the decision. On or before July 1, it shall send a copy of
the decision to the petitioner and any person who filed
objections pursuant to (5) above.

(9) The objector or petitioner may appeal the decision
to the commissioner or his designee by filing a written appeal
with the area office within 15 days of receipt of the
decision. The department shall give the opposing party notice
of the appeal and the opportunity to respond, including the
right to appeal at any appellate hearing. The appeal shall,
in the discretion of the commissioner, proceed by written
argument, oral argument, or both, at the main office of the
department in Helena or other location designated by the
commissioner. No party may submit evidence or information
that was not submitted at the hearing. The commissioner or
his designee shall issue a written decision affirming,
reversing, or modifying the decision on or before September 1.

(10) If the petition is granted, the lessee shall post
the closed lands at all customary access points with signs
purchased from the department at cost. For temporary
closures, the lessee shall remove closure signs at the end of
the closure period.

(11) In an emergency, as defined in Rule III({9), any
person or entity that is qualified to file a petition pursuant
to (3) (a) may request an emergency closure by filing a written
reguest with the area office or by making a telephone call and
filing a written request within 24 hours. When possible, the
area manager or his designee shall notify and consult with the
lessee. The area manager or his designee shall grant or deny
the petition as soon as possible, but in no case in more than
five days. If the petition is granted, the closure must be
for a specific period of time and may be extended for a period
not exceeding the initial term. The area manager or his
designee shall terminate the closure as soon as the emergency
ceases. Upon request of any person, the commissioner or his
designee shall review any emergency clogure in effect for more
than 5 days and shall approve, modify, or terminate the
closure in writing.

(12) The department may also, on its own initiative,
after consulting or attempting to consult with the lessee,
close a tract of state land in an emergency.

(13) The department shall periodically review each
closure made pursuant to Rule VII or this rule to determine
whether the closure is still necessary. This review must
occur at least at lease expiration or renewal for leased
tracts and at least every ten years for unleased tracta.

After public notice and an opportunity for public comment and
hearing, the department may terminate a closure it determines
to no longer be necessary. (AUTH: Secs. 77-1-209, 77-1-804,
MCA; IMP, 77-1-804, MCA.)
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RULE IX. GENERAL RECREATIONAL USE OF STATE LANDS:

(1) If a lessee wishes to be notified
prior to anyone entering upon the leasehold for general
recreational purposes, the lessee shall post, at all customary
access points, signs purchased from the department at cost or
constructed, in accordance with design and content
specifications developed by the department. The lessee must
include on the sign the following information:

(a) name of the lessee or lessee’s agent who must be
notified;

{b) telephone number of lessee or lessee’s agent;

(c) directions to the location at which lessee or the
lessee’s agent may be contacted; and

(d) location of closest drop box.

If the lessee does not wish to be notified in persan or by
telephone, the 3ign must So indicate and need not contain the
information required in (b) and (c). The information must be
legible and legibility must be maintained.

{2) A lessee who posts land pursuant to (1) shall
provide a clearly identified drop box for each single tract at
a customary access point to the tract, except that a lessee of
2 or more contiguous tracts may provide one drop hax for those
tracts to which the access point provides convenient access.
In cases in which a customary access point cannot be easily
identified or question of the convenience of an access point
is raised by the public, the area manager shall make a
determination and the lessee shall ingtall drop boxes in
accordance with that determination.

(3) If the lessee or agent wishes to be notified in
person or by telephone, the lessee or his or her agent shall
be available to receive notice from recreational users by
telephone or in person from the hours of 6:00 A.M. until 10:00
P.M. A person wishing to make general recreational use of
state lands shall attempt to contact the lessee or lessee’s
agent in person or by telephone during those hours if the
recreationist’s access point. to the state land is five miles
or less by the shortest road from the nearest public telephone
or the location at which the lessee or lessee’s agent is
available.  The recreationist may determine which method of
contact to employ. If the recreationist contacts the lessee
or agent in person or by telephone, the recreationist shall,
upon regquest, provxde his or her name, the name of all
recreationists in his or her party and the dates of the use.
If the recreationist attempts to contact the lessee by
telephone or in person but the lessee or agent is not
available, or if the shortest road distance from the
recreationist’s access point to the nearest public teélephone
or the location at which the lessee or lessee’s agent is
available is greater than five miles, the recreationist shall
leave a notice in the drop box provided pursuant to (2).

(4) . If the lessee wishea to be notified by drop box
only, the recreationist shall leave notice in the drop box
provided pursuant to (2). The notice must provide the
recreationist’s name, and the names of each person in his or
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her party, and the dates of use. The recreationist is
responsible for providing paper and pencil or pen to prepare
the notice.

(5) The department shall, after notice and opportunity
for informal hearing at the main office of the department in
Helena, revoke the general recreational use license of any
person who violates (3) or (4) above. In addition, the
department may prohibit the person from obtaining a
recreational use license for a period not exceeding 2 years
from the effective date of the revoked license. (AUTH: 77-
1-209, 77-1-806, MCA; IMP, 77-1-806, MCA.)

X G L REC ONA OF DS: CIVIL
PENALTIES (1) Pursuant to 77-1-804(8), MCA, the department
may assess against a recreationist, lessee or other person a
civil penalty of up to $1,000 for each day of vioclation of
Rules IV(3) or (4), VI, VII, or VIII. The department may
waive the civil penalty for minor or technical violations.

(2) 1In determining the amount of civil penalty, the
department shall consider the following factors:

(a) number of previous violations;

(b) severity of the infraction; and

(¢) whether the viclation was intentional or
unintentional.

(3) A person against whom the department proposes to
assess a civil penalty is entitled to a cantested case hearing
in accordance with Montana Administrative Procedure Act,
Title 2, Chapter 4, part 6, MCA, on the questions of whether a
vieolation was committed and the amount of the penalty. The
hearing must be conducted by a hearing officer appointed by
the commissioner. The department shall notify the individual
of the violation, setting forth in the notice the specific
facts which the department alleges to constitute the
violation. The notice shall be gerved by certified mail or in
person by a department emplaoyee, sheriff or deputy, fish and
game warden, or registered process server. The notice must
give the person at least 15 days to respond to the violation
notice. Upon receipt of the response or expiration of the
period allotted for response, the department shall either
withdraw the notice of violation or provide its ratiomale for
pursuing the violation and a proposed penalty. Service of the
response and proposed penalty must be made in the same mannher
as the notice of violation. The person is entitled to a
hearing on the existence of the violation, the amount of
proposed penalty, or both, if he or she requests a hearing
within 30 days of receipt of the department’s response and
propased penalty. The request for hearing must set forth a
statement of the reasons that the person is contesting
assessment of the penalty.

(4) Upon conclusion of the hearing, the department
shall, within 60 days, issue its findings of fact and
conclusions of law and order dismisging the vieclation or
assessing a penalty. If a civil penalty is assessed, the
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person shall pay the penalty within 30 days of receipt of the
order or such additional time as is granted by the department.

(5) The assessment of the civil penalty is appealable to
district court pursuant to Title 2, Chapter 4, part 7, MCA.
(AUTH: 77-1-209, 77-1-804, MCA; IMP, 77-1-804, MCA.)

S-
DAMAGE REIMBURSEMENT (1) As provided in 77-1-809, MCA, a
lessee may apply to the department for reimbursement of costs
resulting from repair to or replacement of the lessee’s
improvements, growing crops, or livestock damaged by
recreatjionists.

(2) The application must be submitted to the area or
unit office within 30 days of the time that the lessee
discovers the damage, must be in affidavit form, and must
cantain:

(a) the date of discovery of the damage;

(b) the nature of the damage;

(c) reasaonable proof that the loss was caused by a
recreationist;

(d) documentation of repair or replacement costs, and

(¢) whether the claimant has submitted a claim to his
private insurance carrier and, if seo, the status of the clain.

(3) No reimbursement may be paid to the extent the
lessee’s costs have been reimbursed by the lessee’s insurance
carrier.

(4) Upon review of the application and, if necessary,
additional investigation, the department shall grant the
claim in whole or in part or deny the claim. The department
shall issue its decision within 60 days of receipt of the
application.

(5) Whenever the lessee has submitted an insurance
claim, the department shall delay payment of the claim until
the action on the claim is completed.

(6) The department shall, on or before July 1 of each
fiscal year, designate a portion of the recreational use
account for damage reimbursement. Claims that are granted may
be paid only to the extent that funds are available for damage
reimbursement in the recreational use account and must be paid
in the order they have been filed with the department. (AUTH:
77-1-209, 77-1-804, MCA; IMP, 77-1-809, MCA.)

(1) The lessee is respansible for weed control on
leased state land. However, weed control cost share funds
designated pursuant to (2) are available to lessees from the
recreational use account for control of noxious weed
infestations caused by genaral recreational use. "Noxious
weeds" are those weeds designated as naxious weeds by the
Montana department of agriculture.

(2).  The department shall, on or betorn July 1 of each .
fiscal year, designate a portion of the general recreational
use account for weed control.
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(3) A lessee may apply in writing for weed control
funds, equipment, or supplies to treat a weed infestation
caused by general recreational use. The application must:

(a) describe the location and size of the infestation
and type of weed;

(b) demonstrate that the infestation was caused by
general recreational use of the tract;

(c) contain a weed management plan, including the cost
of carrying out the plan.

(4) The area land office shall process applicationg in
the order received and shall approve an application if it
finds that the application reasonably proves that the
infestation was caused by general recreational use of state
lands, that the plan provides an effective method of control,
and that the plan is cost effective. 1In its approval, the
area office shall designate the amount of funding approved.
That amount may be less than the amount applied for. Before
providing funding, supplies or materials, the department shall
enter into a written agreement with the lessee specifying how
the funding, supplies or materials must be used.

(5) Projects remain eligible for funding for the fiscal
year in which the approval was granted ‘and for two additional
fiscal years. At the end of this period, the department may
terminate the approval if it determines that the project no
longer meets the criteria in (4). (AUTH: Secs. 77-1-209, 77-
1-810, MCA; IMP, 77-1-810, MCA.)

RULE XIIX. GENERAL RECREATIONAL USE OF STATE LANDS:
OTHER PROVISIONS (1) Nothing in ({these rules) authorizes a
recreationist to enter private land to reach state lands or to
enter private land from state lands. A recreationist may not
enter private land fraom adjacent state lands, regardless of
the absence of fencing or failure of the owner to provide
notice, without permission of the landaowner or his agent.

(2) Under section 77-1-806(2), entry onto private land
from state land by a recreationist without permission of the
landowner is a misdemeanor, whether or not the recreationist
knows he or she is on private land.

(3) Recreationists are responsible for determining
whether state lands are legally accessible.

(4) Before designating roads on state lands as open for
public access pursuant to Rule V(1) (a), the department shall
mail notice of the proposed designation to the lessee.

(5) Any person may petition the board to include w1th1n
the definition of general recreational use any type of
recreation other than hunting and fishing. The petition must
be in writing, be signed, and include a statement of the
reasons why the use petitioned for should be included subject
to the general recreational use license. It must be filed
with the commissioner, wha shall bring the petition before the
board. (AUTH: 77-1-209, 77-1-804; IMP, 77-1-804, 77-1-806,
MCA. )
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(1) No special recreational use of state lands may occur
without first obtaining a special recreational use license
from the department. This requirement applies whether or not
any or all of the persons involved in the special recreational
use have obtained general recreational use license pursuant to
Rule IV.

(2) To obtain a special recreational use license, a
person must be at least 18 years of age and apply to the area
or unit office on a form prescribed by the department. The
applicant shall provide a description af or a map showing the
area intended for use.

(3) To obtain a special recreational use license, a
person must pay to the department the amount that the
department determines to be the full market value of that use.
A license granted pursuant to this rule may be subject to
competitive bidding.

(4) A license granted pursuant to this rule may be
exclusive, except the department shall reserve the right to
grant other licenses for different uses on the same land.
Issuance of an exclusive license does not prohibit general
recreational use of state lands that have not been closed
pursuant to Rules VI, VII, or VIII.

(5) A license issued pursuant to this rule shall include
provisions regulating motor vehicle use and may include other
restrictions on the activity.

(6) The holder of a special recreational use license
shall comply with all provisions of that license.

(7) Pursuant to 77-1-804(8), MCA, the department may
assess a civil penalty of up to $1,000 for each day of
violation of this rule. The department may waive the civil
penalty for minar or technical violations. The penalty
assessment standards and procedures contained in Rule X are
applicable to civil penalty proceedings under this rule.
(AUTH: 77-1-209, 77-1-804, MCA; IMP, 77-1-804, MCA.)

ARM 26.3.156, as proposed to be amended, would read as
follows:

. 6 W N (1) A lessee
or licensee of state land shall keep the land free of noxious
weeds and pests and assume responsibility for fire prevention
and suppression necessary to protect the forage, trees and
improvements. The lessee or licensee shall perform these
duties at his own cost and in the same manner as if he or she
owned the land.

(AUTH: 77-1-209, MCA; IMP, 77-1-80%5, MCA)

4. The Board is requesting comments on two provisions
that the Department considered but did not place in the
proposed rules:
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(3) A lessee may apply in writing for weed control
funds, eguipment, or supplies to treat a weed infestation
caused by general recreational use., The application must:

(a) describe the location and size of the infestation
and type of weed;

(b) demonstrate that the infestation was caused by
general recreational use of the tract;

(c) contain a weed management plan, including the cost
of carrying out the plan,

(4) The area land office shall process applications in
the order received and shall approve an application if it
finds that the application reasonably proves that the
infestation was caused by general recreational use of state
lands, that the plan provides an effective method of control,
and that the plan is cost effective. In its approval, the
area office shall designate the amount of funding approved.
That amount may be less than the amount applied for. Before
providing funding, supplies or materials, the department shall
enter into a written agreement with the lessee specifying how
the funding, supplies or materials must be used.

(5) Projects remain eligible for funding for the fiscal
year in which the approval was granted 'and for two additional
fiscal years. At the end of this period, the department may
terminate the approval if it determines that the project no
longer meets the criteria in (4). (AUTH: Secs. 77-1-209, 77—
1-810, MCA; IMP, 77-1-810, MCA.)

RULE XIII. GENERAL RECREATIONAL USE OF STATE LANDS:
OTHER PROQVISIONS (1) Nothing in {these rules) authorizes a

recreationist to enter private land to reach state lands or to
enter private land from state lands. A recreationist may not
enter private land from adjacent state lands, regardless of
the absence of fencing or failure of the owner to provide
notice, without permission of the landowner or his agent.

(2} Under section 77-1-806(2), entry onto private land
from state land by a recreationist without permission of the
landowner is a misdemeanor, whether or not the recreationist
knows he or she is on private land.

{3) Recreationists are responsible for determining
whether state lands are legally accessible.

(4) Before designating roads on state lands as open for
public access pursuant to Rule V(1) (a), the department shall
mail notice of the proposed designation to the lessee.

- (5) Any person may petition the board to include within
the definition of general recreational use any type of
recreation other than hunting and fishing. The petition must
be in writing, be signed, and include a statement of the
reasons why the use petitioned for should be included subject
to the general recreational use license. It must be filed
with the commissioner, wha shall bring the petition before the
board. (AUTH: 77-1-209, 77-1-804; IMP, 77-1-804, 77-1-806,
MCA.)
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(1) No special recreational use of state lands may occur
without first obtaining a special recreational use license
from the department. This requirement applies whether or not
any or all of the persons involved in the special recreational
use have obtained general recreational use license pursuant to
Rule IV.

(2) To obtain a special recreational use license, a
person must be at least 18 years of age and apply to the area
or unit office on a form prescribed by the department. The
applicant shall provide a description of or a map showing the
area intended for use.

(3) To obtain a special recreational use license, a
person must pay to the department the amount that the
department determines to be the full market value of that use.
A license granted pursuant to this rule may be subject to
competitive bidding.

(4) A license granted pursuant to this rule may be
exclusive, except the department shall reserve the right to
grant other licenses for different uses on the same land.
Issuance of an exclusive license does not prohibit general
recreational use of state lands that have not been closed
pursuant to Rules VI, VII, or VIII.

(5) A license issued pursuant to this rule shall include
provisions regulating motor vehicle use and may include other
restrictions on the activity.

(6) The holder of a special recreational use license
shall comply with all provisions of that license.

(7) Pursuant to 77-1-804(8), MCA, the department may
assess a civil penalty of up to $1,000 for each day of
violation of this rule. The department may waive the civil
penalty for minor or technical violations. The penalty
assessment standards and procedures contained in Rule X are
applicable to civil penalty proceedings under this rule.
(AUTH: 77~1~209, 77-1-804, MCA; IMP, 77-1-804, MCA.)

ARM 26.3.156, as proposed to be amended, would read as
follows:

.3 W N (1) A lessee
or licensee of state land shall keep the land free of noxious
weeds and pests and assume responsibility for fire prevention
and suppression necessary to protect the forage, trees and
improvements. The lessee or licensee shall perform these
duties at his own cost and in the same manner as if he or she
owned the land. i

e g s

{AUTH: 77-1-209, MCA; IMP, 77-1-805, MCA)

4. The Board is reguesting comments on two provisions
that the Department considered but did not place in the
proposed rules:
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(a) The first would be a change to Rule V(1) (a). As
currently written, the rule would allow general recreationists
to use department roads "designated by the department as open
for motor vehicle use." The Board reguests comments on an
amendment to this rule that would provide that, "west of the
Continental Divide, Department roads are open to
recreationists unless posted as closed." The purpose of this
change, if made, would be to make the Department consistent in
policy with other major landowners, such as the U.S. Forest
Service, west of the Divide.

(b) The second change would be in Rule VIII and perhaps
Rule VII, both of which deal with site-specific closures. The
Board is considering inserting a provision that "the
department may close a leased state tract if the lessee agrees
in writing to open to general recreational use private land of
equal or greater recreational value." The Board reguests
comments as to whether this language should be included and,
if it were included, what restrictions and procedures should
apply. Language that would implement the concept is: "The
department may close a leased tract of state land if the
lessee agrees in writing to open for general recreational use
private land of similar recreational value."

5. Chapter 609, Laws of 1991, Legislature opened state
lands administered by the Department of State Lands to general
recreational access for hunting and fishing and directed the
Board of lLand Commissioners to adopt rules to authorize and
govern recreational use and closure of state lapnds. These
rules comply with this directive and are necessary to provide
restrictions on recreational use, clarify recreational use
rights, and provide procedures to implement and enforce this
recreational use program.

6. Interested persons may present their data, views, or
arguments either orally er in writing at the hearings.

Written data, views, or arguments may also be submitted to
Dennis D. Casey, Commissioner, Department of State Lands,
Capitol Station, Helena, Montana 59620 no later than December
16, 1991. To guarantee consideration, written data, views, or
arguments must be postmarked by December 16, 1991.

7. The following Department of State Lands personnel
have been designated to preside over and conduct the hearings:

- Dennis D. Casey, Commissioner

- Randy Mosley, Administrator, Field Operations Division

- M. Jeff Hagener, Administrator, Lands Division

- Jeff Jahnke, Chief, Forest Management Bureau

- John F. North, Chief Legal Counsel
Assignments to specific hearing locations have not yet been
made.

Reviewed by: ?//
S s e N
SR v l oy e

Jghn F. North bDennis D. .Cdsey - [

Chief Legal Counsel Commissioner

Certified to the Secretary of State Octoher 21, 1991.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PROPOSED ADOPTION
Adoption of Optional Rules } OF NEW RULES GOVERNING RATE
Governing Rate Filings for ) FILINGS FOR ELECTRIC, GAS,
Electric, Gas, Water and ) WATER AND SEWER RATES
Sewer Rates. ) NOQ PUBLIC HEARING

' ) CONTEMPLATED

TO: All Interested Persons

1. On December 2, 1991 the Department of Public Service
Regulation proposes to adopt optional new rules governing rate
filings for electric, gas, water and sewer rates.

2. The rules proposed to be adopted provide as fol-
lows.

RULE I. PURPOSE (1) The purpose of this sub-chapter
is to establish an optional ratemaking process for regulated
gas, electric, water and sewer utilities. This process is de-
signed to match the rates authorized by the commission for
utility services to the costs actually incurred by the utili-
ties in providing such service; and to increase the commis-
sion's scrutiny of the rates of return achieved by the utili-
ties. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, McA

RULE II. SCOPE (1) In the event of any conflict be-
tween the rules of this sub-chapter and any other rule of the
commission, the rules in this sub-chapter shall control, but
only for those utilities making the election to proceed under
this sub-chapter. Nothing in this sub=-chapter applies to gas
cost tracking adjustments filed pursuant to a commission au=-
thorized tariff. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-
101, MCA —

RULE 1III, EFFECTIVENESS MEASUREMENTS (1) To measure
the effectiveness of this optional ratemakling process the com-
mission will evaluate a utility's rate of return actually
earned without relying upon the ratemaking process set forth
in these optional rules. AUTH: Sec. 69~3-103, MCA; IMP,
Sec. 69-2-101, MCaA -

RULE IV, ELECTION (1) A utility filing for a general
rate increase may elect to make its filing under this sub-chap=-
ter, provided such election is made within 24 months of the
publication of the notice of adoption of the rules of this
sub-chapter. Such election shall be binding and irrevocable
for a period of 71 months after the date of such filing, sub-
ject to the provisions of (Rule V). The utility's election to
proceed under this sub~-chapter shall be contained in its ini-
tial filing and shall provide, without gualification, that:

(a) The utility elects to process its filing under this
sub-chapter, and that it consents to having the rates under
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consideration determined in accordance with this sub-chapter
for a period of 71 months from the date of the filing in which
it made its election, subject to the provisions c¢f (Rule V).

(b} The utility will file with the commission, at inter-
vals of 24 and 48 months after the date of the filing in which
it made its election, a complete cost of service filing pre-
pared in accordance with the commisgion's rules, including the
rules of this sub-chapter.

(¢c) The utility will file with the commission 72 months
after the date of the filing in which it made its election, a
complete cost of service filing prepared in accordance with
the commission's rules, excluding the rules of this sub-chap=-
ter. Nothing in this rule shall be construed as prohibiting
the utility from simultaneously applying to the commission for
authority to establish rates in the same manner as set forth
in this sub-chapter, or any other manner,

{d) The filing reguirements specified in [Rule IV(b)]
are intended only to establish a minimum frequency of fil-

ings. Nothing in these rules shall be deemed to prohibit a
utility, or any other party, from making application to the
commission for additional rate changes. Except in the case of
a filing pursuant to [Rule IV{(c)}, additional filings will be
prepared in accordance with the commission's rules, including
the rules of this sub-chapter. . AUTH: Sec. 69-3-103, MCA;
TME, Seo. 69-2-101, MCA

RULE V. FINAL OCRDERS -~ APPEALS (1) Nothing in the

rules of this sub-chapter shall be construed as limiting in
any way the right of a utility, or any other party, from chal-
lenging the reasonableness of a final order pursuant to the ap-
plicable provisions of Title 69 of the Montana Code Annotated,
and the Montana Administrative Procedure Act. AUTH: Sec.
69-3-103, MCA; IMP, Sec. 69-2-101, MCA

RULE VI. RATEMAKING PROCEDURE -~ GENERAL RATE CASES

(1) A utility which elects to proceed under the rules of
this sub-chapter shall be permitted by the commission to in-
clude in its rates a cost of service which includes the follow-
ing special components:

{a) All test year measures of cost shall be adjusted to
reflect changes known with certainty and measurable with rea-
sonable accuracy prior to the commission's hearing on the util-
ity's application for increased rates, provided no such chang-—
es shall be reflected in the rates finally authorized by the
commission if they occurred more than 13 months from the close
of the test period used. to determine the cost of service.

(b} Any costs incurred during the test year that were
not adjusted pursuant to [Rule vI{(a)], shall be adjusted pursu-
ant to the following formula:

Costs x .45 x Consumer Price Index

(c) The rate base shall be computed on an end of test
year basis.

(d) For matching purposes, test year revenues shall be
restated to reflect end of year customer counts and the
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annualization of known changes in revenues occurring during
the test year. In addition, revenues shall be restated to re-
flect changes known with certainty and measurable with reason-
able accuracy prior to the commission's hearing on the utili-
ty's application for increased rates, provided no such changes
shall be reflected if they occurred more than 13 months from
the close of the test period used to determine the cost of ser-
vice in the utility's filing. AUTH: Sec. 69-3=-103, MCA;
IMP, Sec. 69-2-101, MCA

RULE VII. RATEMAKING PROCEDURES -- LIMITED ISSUE FIL-
INGS (1) A utility which elects to proceed under this sub-
chapter shall be permitted by the commission to make limited
issue filings that do not meet the requirements of ARM
38.5.101, et seq. Such limited issue filings may only be made
when the utility experiences an increase in costs which ex-
ceeds three percent (3%) of the utility's allowed overall re-
turn, in dollars, as determined by the last order in the last
general rate case establishing rates for those services that
are the subject of the filing or the cost of service filing re-
quired in [Rule IV(b)], whichever is most recent. AUTH: Sec.
69-3-103, MCA; IMP, Sec. 69-2-101, MCA

RULE VIII. COST OF EQUITY {1} The commission will
permit no adjustments to the electing utility's cost of equity
capital under a theory that the election has reduced the cost
of capital to the electing utility. AUTH: Sec. 69-3-103,
MCA; IMP, Sec. 69-2-101, MCA

RULE IX. COST OF SERVICE FILING (1) The electing
utility will make the filings required in [Rule IV(b)] as fol-
lows:

(a) It will prepare its cost of service filing in compli-
ance with the minimum filing standards, as modified by the
rules of this sub-chapter. In addition:

(i) The utility will reflect in its filing as its cost
of equity capital the last return on equity authorized by the
commission, unless the utility proceeds in accordance with
[Rule IX(b)]}.

fii) If the utility's initial filing does not seek a
change in rates, its initial filing need not comply with the
provisions of ARM 38.5.103, 38.5.104, 38.5.105, 38.5.12,
38.5.176, 38.5.177 and 38.5.178.

(b) A utility which files an application to change its
rates simultaneously with the submission of its initial cost
of service filing may include in its initial cost of service
filing a rate of return on equity other than that last author-
ized by the commission. '

{(c) If the cost of service filing sets forth a cost of
service less than that last authorized by the commission, and
the utility does not request a decrease in rates to reflect
such a change, the utility expressly assumes the burden of
proving why its rates should not be decreased to the extent re-
flected in its cost of service filing.
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(@) Any party, including the utility, may make applica-
tion to the commission for a change in rates based upon the
filing and such other facts the parties by competent evidence
may establish. All applications for a c¢hange in rates will be
heard in accordance with Title 69, MCA, and the Montana Admin-
istrative Procedure Act. AUTH: Sec. 69-3-103, MCA: 1IMP,
Sec, 69-2-101, MCA

RULE X. APPLICATION FOR SUMMARY CLOSURE (1) The com-
mission will docket the utility's cost of service filingg made
pursuant to (Rule IV) as a contested case proceeding regard-
less of whether the utility applies for a c¢hange in rates,
and:

(a) If the utility does not file an application to
change its rates, it shall file an application for summary clo-
sure of the docket.

(b) The commission will notice the application for summa-
ry closure in accordance with the provisions of the Montana Ad-
ministrative Procedure Act and permit intervention as in any
other contested case proceeding.

(c) Upon considering the application for summary c¢lo-
sure, the commission will either grant or deny the applica-
tion. If its decision is to deny the application it shall by
order establish a procedure for hearing the claims of those
parties opposing the application. AUTH: Sec. 69-3-103, MCA;
IMP, Sec. 69-2-101, MCA

RULE XI. SUNSET/REPEALER (1) The rules in this sub=-
chapter are of an experimental nature and are intended to be
of limited duration. The rules in this sub=-chapter are re-
pealed 96 months after publication of their notice of adop-
tion. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA

3. Rationale: These rules are proposed pursuant to the
petition of Montana Power Company and Montana-Dakota Utilities
Company (petitioners}). Petitioners, public utilities subject
to requlation by the Montana Public Service Commission (commis-
sion), seek adoption of optional rules governing rate filings
for electric, gas, water, and sewer rates.

Section 69-3-201, MCA, provides that the charges made by
a public utility for utility service shall be reasonable and
just. When determining what constitutes a reasonable and just
charge the commission has relied on a number of factors includ-
ing an analysis of a utility's cost of service. Since this
analysis is based on historic data and utility charges are au-
thorized on a prospective basis only, petitioners allege that
charges may not accurately reflect a utility's actual cost of
service. Therefore, Petitioners seek optional rules which re-
flect a utility's cost of service during the period when the
authorized charges are in force. These rules are designed to
adjust costs and revenues to reflect such actual costs and rev-
enues.

4. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to Tim
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Sweeney, Public Service Commission, 2701 Prospect Avenue,
Helena, Montana 59620-2601 no later than November 29, 1991.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written re-
quest for a public hearing and submit this request along with
any written comments he has to Tim Sweeney, Public Service Com-
mission, 2701 Prospect Avenue, Helena, Montana 59620-2601, no
later than November 29, 1981.

6. If the agency receives redquests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of those persons who are directly affected by the pro-
posed adoption; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly af-
fected has been determined to be three based upon the number
of public utilities affected by the proposed rules.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and may bhe con-
tacted to represent consumer interests in this matter,

HOWARD L. ELLIS, Chairman
CERTIFIED TO THE SECRETARY OF STATE October 21, 1991.

e

Reviewe Y
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.14.107 and ) of ARM 42.14,107 and 42.14.108
42.14.108 relating to ) relating to accommodations tax
accommodations tax )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On December 13, 1991, the Department of Revenue
proposes to amend ARM 42.14.107 and 42.14.108 relating to
accommodations tax.

2. The rules as proposed to be amended provide as follows:

42.14.107 QUARTERLY REPORTS AND PAYMENTS - DUE DATES
(1) remains the same.

(2) The owner/operator shall remit the amount of said tax
with the quarterly report. The report will cover quarterly
periods ending March 31, Junme 30, September 30 and December 31
and must be postmarked no later than the 36th last day of the
month following the close of the quarter. Reports must be made
on forms supplied by the department.

(3) thru (6) remain the same,

AUTH: Sec. 15~65-102 MCA: IMP: Sec. 15-65-112 MCA

42,14.108 PENALTIES AND INTEREST (1) PFailure to file the
return and/or pay the tax ceollected, will result in a penalty of
24 10% of the tax that was collected or that should have been
collected.

(2) and (3) remain the same.

AUTH: Sec. 15-65-102 MCA;: IMP: Sec. 15-65~115 MCA;

3. ARM 42.14.107 and 42.14.108 are proposed to be amended
because of statutory changes.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59%620
no later than November 29, 1991.

5., If a person who is directly affected by the proposed
amendments wishes to expreas his data, views and arguments
arally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
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written comments he has to Cleo Anderson at the above address no
later than November 29, 1991.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdiviaion, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Natice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND~ ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.19.1202, ) of ARM 42.19.1202, 42.19.1211
42.19.1211, 42.19.1212, ) 42,.19.1212, 42.19.1213,
42.19.1213, 42.19.1221, ) 42,19.1221, 42.19.1222,
42.19.1222, 42,19.1223 ) 42.19.1223 and TRANSFER AND
and TRANSFER AND AMENDMENT ) AMENDMENT of 42.19.1220 relating
of 42.19.1220 relating to ) to New Industry

New Industry )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On December 13, 1991, the Department of Revenue
proposes to amend ARM 42,19.1202, 42.19.1211, 42.19.1212,
42.19,1213, 42.19.1221, 42.19.1222, 42.19.1223 and transfer and
amendment of 42.19.1220 relating to new industry.

2. The rules as proposed to be amended provide as follaws:

42,19.1202 TREATMENT OF PROPERTY NOT USED AS PART OF THE
INDUSSRIAL—PEANT NEW INDUSTRY (1) 1In order to qualify as new
industrial property, the property in question must be used as

i ¥ by the new firm in a qualifying
activity at all times during the 3-year exemption period. Land
held for future use or for nonindustrial use is excluded from
clasaification as new 1ndustrxal property. Only property used
directly in 3723 gy <
the qualifying activ;ty may qualey Property used in a
supplementary Ffashion, such as a housing development in
conjunction with an industrial plant, does not qualify.

{(2) remains the same.

AUTH: 15-1-201 MCA; IMP: 15-6-135, 15-6-152, 15-24-1401 and
15-24-1402 1402 MCA

42,19.1211 PERIOD OF CLASSIFICATION AS NEW INDUSTRIAL PRO-
PERTY (1) 1The classification as OF property made by a new
i industr becomes operative as to all
qualifying property on the first assessment date falling on or
after the date of commencement of operations and continues for
each taxable year thereafter for which the assessment date falls
within the 3-year period beginning on the date of commencement
of such operations.

{2) Once the 3-year period begins to run, starting on the
date operations commence, the period runs to its expiration
unaffected by additions of property to the tdustrial xndustt
use, expanszon of operations, changes in operations (other
changes that would disqualify the unit from clasaifications as
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new imdustriat industry property), or cessation or curtailment
of operations.

(3) Prior to and after the 3-year period of classification
as new imdustrial industry property, the property in question is
taxable as other simlilar property.

(4) remains the same.

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA

42,19,1212 COMMENCEMENT OF OPERATIONS (1) The date of
commencement of coperations Ia the date when the new .
pramt industry first begins to function as an organized unit and
for its primary purpose, even if the operation is only for
limited production or upon a limited scale.

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA

42.19.1213 CBANGES IN OPERATIONS (1) As a new industry
adds to 1ts plant and properties during the 3-year period
provided for in 15-6-135, MCA, the additional property, if it
otherwise qualifies, is also classified as new tmdustriat
industry property for the remainder of the period.

{2) Classification as new tmdustriad industry property
ceases upon sale; transfer; change of possession; or other
change in ownership, possession, or control of such property,
unless prior ta such action, application is made by the
transferee for continuation as new imdustriat industry property
and the application is granted by the department, e loss of
classification as new imdustrist industry property does not
apply to transactions such as the mortgaging of the property or
otherwise using the property as security when there is no change
in ownership or possesasion.

(3) If a qualified new industry ceases to operate as a new
industry under the provisions of 15=6-135, MCA, the
clagsification as new irmdustriat industry property terminates,

(4) remains the same.

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 15-6-152 MCA

42.19,1221 OPINION LETTERS (1) Upon written reguest and
prior to formal application under ARM 42.19.1222, the department
considers the status of a proposed operation with respect to
treatment as new imdustrimd industry property. The department
after review of the potential appiicants written submission
igsues an opinion letter as to classification of the property in
question.

' (2) remains the same.
AUTH: 15~1-201 MCA; IMP: 15-6-135 and 15-~6-152 MCA

42.19.1222 APPLICATION FOR SPECIAL CLASSIFICATION (1) A
person” désiring to have property classifled as new Industrist
industry property shroudd shall make written application for such
c cation to the department of revenue on or before May 1
aof the year faor which the clasaification is sought. The
application is to contain a clear and concise statement of the
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facts -that entitle the applicant's property to receive
classification as new ‘industrial property.

(2) The application stowld shall contain as a minimum the
following information:

{a) through (d) remain the same.

(e) the name of each county in which the new industriat
plant industry is located or to be located;

} through (h) remain the same.

(i) the name and address of each person, firm, or
corporation from which the applicant has or intends to acquire
property for use in its imdustriasi qualifying operation and for
which application is made or for which the application if
granted will afford classification;

(j) an exact description of the npnature of the business,
economic, or imdustriat industry operations or activities not
conducted by the applicant, related persons or business units,
or any controlling officers, directors, lncorporators, partners,
shareholders, investors, or any predecessor thereof;

(k) the date upon which it is contemplated that the
operations of the new industriat industry undertaking of the
applicant, for which application is made, will commence.

(1) applicants qualifying for new industry classification
pursuant to 15-6-135(4)(b)(iv} or (v}, MCA, shall Include as
part of the application:

(1) coples of existing financial statements, income
astatements and sales information showing where sales occur and
where receipts are earned by state 1f completed for any fiacal
period which covers any portion of the assessment year for which
the new Industry classification 1s sought;

{(I1)  a certification by the chief financial officer for
the applicant that It is anticipated the applicant will meet the
requirements of 1§—G-1§§(31}E)(1v) or (v), MCA, during the
assessment year for which classification as new Yndustry is
sought;

{1ii) a certification by the chief financial officer that
the applicant will provide copies aof Finahcial statements,
income statements and sales information showit where sales
occur and where income and recelpts are earned by state as scon
as they are completed at the close of the applicant's fiscal
year for any fiscal year which covers any portion of the
assegsment year for which classification as new 1industry is
sought;

{iv) a certification by the chief financial officer that
if the applicant does not meet the reguirements of 15-6-
lﬁsgd)gb)givF or {v), MCR, the applicant will pay the taxes
whic wou ave een ue without the new ndustry
classification {plus Interest).

{3) and (4)(a) remalin the same,

{b) an undertaking that the applicant will immediately
furnish to the department of revenue and each affected county
agssessor a detailed written report of any change of a material
nature in either its operations or the extent or nature of its
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properties at any time during the 3-year special classification
period, should such classification be granted, or any other
information or matter the department should shall, in writing,
requast.

(5) remains the same.

AUTH: 15-1-201 MCA; IMP: 15-6-135, 15-6-152, 15-24-1401 and
15-24-1402 MCA.

42.19.1223 PROCESSING OF APPLICATION (1) Uponreceiptof
an application for classification as new imdustrial industr
property, the department reviews the application. If from this
review the department determines that the proposed operation
will employ 100 or more individuals, either during construction
or operation, then the department notifies all affected local
governments and conducts public hearings on the question of
adverse impact. The hearings are held in the affected locale.
The department may schedule other hearings on the application if
congidered necessary.

{Z) and (3) remain the same.

AUTH: 15-1-201 MCA; IMP: 15-6-135 and 156-15Z MCA.

42.19.1224 ADVERSE IMPACTS (1) A new imdustriat industry
facility 1s considered to have an adverse impact if 1t is
located in an area that does not have a govermment
infrastructure of sufficient magnitude to readily absarb the new
facility without significant expansion.

AUTH: 15-1-201 MCA; IMP: 15-6-~135 and 15-6-152 MCA.

3. ARM 42.19.1202 through 42.19.1224 are propused to be
amended in order to clarify the implementation of HB 970.

4. The Department proposes to tranasfer anmd amend ARM
42.19.1220 to the end of chapter 19. The amendments are as
follows:

42.19,1220 (42.19.1235) TAX INCENTIVE FOR NEW AND
EXPANDING INDUSTRY (1) and (2) remain the same.

{(3) The plant owner must notify the property assessment
division by sending a copy of the approved application described
in subsection *+ (1) within 30 days after receiving approval from
the affected taxing jurisdiction,

{(4) The preceding year and current year's additions and
investments wiil—all may be considered and included for purposes
of determining whether the threshold investment levels specified
in 15-24-1401(1) and (3) have been met.

{5) through (8) remain the same.

%9 An applicant seeking to qualif ursuant to 15-24-
1401§ or (e MCA, sha include the same information an
certifications as require 2

0 a

, and 15-24~-
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5. The transfer of ARM 42.19.1220 is necessary because the
current placement of the rule is confusing and better flow of
the sequence of events will be shown if this rule is transferred
to the end of the chapter.

6. Interested parties may submit their data, wviews, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Belena, Montana 59620
no later than Navember 29, 1991.

7. 1f a person who is directly affected by the proposed
amendments wishes to express his data, viewsa and arguments
‘orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than November 29, 1991.

8. If the agency receives reguests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persans who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a gqovernmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
‘Notice of the hearing will he published in the Montana
Administrative Register. Ten percent of those persons directly
aftfected has been determined to be 25.

g Sgg% : C;Zcxﬂadﬁn-v’
; o ‘Lﬂhum
CL AN N D S ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING on

of Rules I and II relating to ) the PROPOSED ADOPTION of

grain elevator equipment from ) Rules I and 1T relating to

Class 8 to Class 4 ) grain elevator equipment fram
) Class 8 to Class 4

TO: All Interested Persons:

1. On Novemher 22, 1981, at 10:00 a.m., a public hearing
will be held in the Pourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rules
I and II, relating to grain elevator equipment from Class 8 to
Class 4.

2. The proposed rules I and IT, do not replace or modify
any section curremtly found in the Administrative Rules af
Montana.

3. The rules as propossd to be adopted provide as follows:

RULE I ASSESSMENT (F GRAIN, SEED, AND FERTILIZER STORAGE
FACILITIES (1) Graim Storage facillties, seed treating plants,
and fertilizer storage plants are improvements to real property
for which the uame is bulk storage of unprocessed grain, seed
cleaning and treating, and bulk storage of fertilizers awaiting
sale or processing. Blesding, cleaning, treating, packaging,
conditioning, dust removal, and pollution ccmtrol are nat
considered a manufacturing process.

(2) Storage tanks, working houses, drive houses, and large
platfaorm truck and railroad scales are considered long lived
asaets. Elevator legs, metering scales, augers, conveyors,
cleaning and treating equipment and all other permanemtly
affixed equipment is product handling property and are examples
of short-lived assets.

(3) All product handling property (short-lived assets)
used in grain storage facilities, seed cleaning facilities, and
bulk fertilizer facilities considered part and parcel to the
facility are assessed under 15-6-134, MEA. This property shall
be considered part and parcel if permanently affixed tao the
improvements and cannot be removed without destroying the valye
of the facility. Property under this rule shall not be
considered manufacturing egunipmen

(4) Bulk fertilizer faexlitiaa are defined as an
improvement to land for storing, blending, and distributing dry
fertilizers. Blending, cleaning, treating, packaging,
conditioning, dust removal, and pollution contral are nat
considered a mamufacturing process,

(5) Seed cleaning facilities are defined as an improvement
to land if used either solely or in conjunction with a grain
elavator for the cleaning and treating of seed grain. Blending,
cleaning, treating, packaging, conditianing, duat removal, and
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pollution control are not considered a manufacturing process.

(6) All property described in paragraphs (1) and (2) shall
be valued according to the reappraisal cycle established for
other class 4 property in 15-7-103, MCA. The department will
determine market value considering the cost approach, sales
comparison approach, and income approach. When using the cost
approach, a separate age/life schedule will be applied to the
product handling portion of the facility to reflect physical
depreciation and functional obsolescence. Any extraordinary
obsolescence, including economic or external obsolescence,
inherent to the facility will be addressed on a case by case
basis. Cost data used in developing the cost approach for
property included in this rule is found in the Marshall
Valuation Service Manual.

(7) Mobile Equipment used in conjunction with the
facilities described in this rule shall be valued in accordance
with ARM 42.21,131.

(8) Other equipment not meeting the requirements of
paragraph 2 shall be valued and assessed in accordance with ARM
42.22.1306. AUTH: Sec. 15-1-201, MCA; IMP: Secs. 15-6-134; 15—
7-103; and 15-8-111, MCA.

RULE II REQUEST FQOR REVIEW (1) An owner of property
described In rule I may submit a property adjustment form (AB
26) to the department. If sales information is relied upon for
a proposed adjustment the property owner must provide the
department with one of the following to substantiate a sales
price:

{a) an invoice signed by the seller stating the sales
date, buyer, and the full price including all compensation and
trade~in value received by the seller;

(b) a notarized affidavit signed by the seller stating the
complete terms of the sale including the sales date, buyer and
all compensation and trade-in value received by the seller;

{c) copy of the owner's mest recent federal or state
income tax return with the attached depreciation schedules or
asset ledger/listing which specifically lists the property; or

{d) other reliable evidence which substantiates the sales
information.

AUTH: Secs. 15-1-201 MCA; IMP: 15-8-111 MCA.

4. The department is proposing rule I to comply with
Montana Supreme Court decision No. 90-441, United Grain
Corporation v. The Department of Revenue of the state of
Montana, which ruled that all grain handiing equipment shall be
valued and assessed as class 4 property. The decision does not
address how the Department of Revenue is to implement the
valuation of the property.

In previoug years the machinery and equipment were assessed
as class 8 property. There are currently no rules whiech apply
to machinery and equipment being valued in class 4, The new
rules proposed specify how the machinery and equipment are to be
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valued.

The department is proposing rule II to enable taxpayers to
present evidence to the department indicative of market. value.
Pursuant to 15-8-111, MCA, the department is obligated to reach
market value on all property. This rule affords the taxpayer
the opportunity to provide evidence towards that end.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, viewa, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office bf Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 29, 1991.

6. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside aver and conduct the
hearing. .

i Loy Lo

Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT TO
RULES 44.5.101 through
44,.5.110 AND ADOPTION OF
RULES I AND II CORPORATION
FILING FEES, LICENSE FEES,
TO: All Interested Persons: AND FORMS

In the matter of the
Amendment o©of ARM 44.5.101
through 44.5.110 amending
corporation filing fees,
license fee and forms.

N N et Nt S ot

1. On November 20, 1991 at 10:00 a.m. a public hearing
will be held in the conference room of the Secretary of State's
office, Room 225 Capitol Building, Helena, MT to consider the
adoption of the above statad rules.

2. 'The rules as propused to be amended provide as follows:

44 01 FEES FOR FILINC A B EREIFECA]
~ BUSINESS CORPORATIONS The secretary of state shall charge aﬂﬂ
collect for:

(1) filinq articles of lncnrporation and-—iasuing —a

" 320 00,
{2] £ E 2
{E+- (3} filing articles of amendment and—iseuing—a
, $15.00;
3 (4) filing restated ;rticles af 1ncnxporation and
i , $15.00;

44 (5) tiling articles of mnrgery cansolidation, or
exchange an - g panaelidatien—or

axchange, $20. ou,i
4 (6) filing an application to ressrve a corporate name,

$10.00;

(7) filing a notice of transfer of a reserved

corporate name, $5.00;
4 (8} filing a statement of change of address of

zagiutatud.utticu or chanqu ot tugiatsrnd‘agnnt or bath, 55 00,

9
G-

3> (9) filing articles of dissolution and—iesuing--a
, $15.00;
£11) filing an application of a foreign corporation

44
for a certificate of authority to transact buainess in this
state and issuing a certificate of anthority, $20.00;
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435> (12) filing an application of a foreign corporation
for an amended certificate of authority to transact business in
this state and issuing an amended certificate of authority,

$15.00;

448) (13) filing an application for withdrawal of a foreign
corporation and issuing a certificate of withdrawal, $15.00;

29 (14) filing an application for registration of
corporate name of a foreign corporation, $10.00 per year, unless
there are nine months or less remaining in year of applicationm,
then $1.00 per month;

26 (15) tilinq an application for renewal of regiatration
af corporate namm of a foreign corporation, $10.00 per year;

423> (16) filing an annual report within allotted time,
$10.00;

422+ (171 filing an amual report after the April 15
statutory deadline, 65+60 $20,.00;

423y (19) filing any other statement or report except an
annual report, of a domestic or foreign corporation, $15.00;

424 (20} filinmg a statement of change, changing only the
business address of the registered agent, $5.00 each for 1-25
corporations, $4.50 each for 25-50 corporations, and $4.00 each

for over 50 corporations;
+a-5-) (21) issuing a certificata of qod—otaad&nq m:;gns_e,

a1 8
$5.00;

(Auth: Sec. 35-1-1307, MCA; IMP, Sec. 35-1-1206, MCA.)

* ENTS AN CATE
'rha sacretary of star.a shall charge and

collect for:
(1) filing articles of incorporation and—iseuwing—a
, $20.00;

{2

L s a .L3.). filimg articles of amendment and—iesuing—a
. $15 oo, -

‘-(-3-)-' ﬂlinq rutat-d &rticlu 1ncorpora§ion and
$15.0

-H-)- (6} tiling articles of merger, co:'molidatim, or

e and—iesting-a—oertificate—si—merger—ocomeolidation—or

m $20.00;
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; 45> (7) filing an application to reserve a corporate nanme,
10.00;
+6> (8) filing a notice of transfer of a resarved
corporate name, $5.00;
- (9) filing a statement of change of address of
registered office or change of registered agent, or hoth, $5.00;
48} (10) filing articles of dissolution and—isswing-a
3 , $15.00;

:
93 (12) filing an application of a foreign corporation for
a certificate of authority to transact business in this state
and issuing a certificate of authority, $20.00;
39y (13) filing an application of a foreign corporation
tor an amended certificate of autharity and issning an amended
certificate of authority, $15.00;

33+ (14) filing an application for withdrawal of a foreign
corporation and issuing a certificate of withdrawal, $15.00;

34 (15) filing an application for registration of
corporate name of a foreign corporation, $10.00 per year, unless
there are nine months or less remaining in year of application,
then $1.00 p=®r month;

&5 (16) filing an applicatiom for reneval of registration
of corporate name of a foreign corporation, $10.00 per year;

{17) filing an annual report within allotted time,
$10.00;
+3%) (18) filing am annual report after the April 15
iZQ...Ol.

st:atutoty daacuine,

[1]] I
28y (;g) fili_ng anyr other statemnt or report except an
annual report, of a domestic or foreign corporation, $15.00;
355 (21) filing a statement of change, changing only the
bhusiness address of the registered agemt, $5.00 each for 1-25
corporations, $4.50 each for 25-50 corporations, and $4.00 each
for over 50 corporations;

-H-o-)- {22} issuing a cert:ificata ot geoé—a&amﬂnq mm

', s5. oo,
23 _Lz_;,j__ isaning a certiticate. of fact, $15.00;

(Auth: Sec. 35-2-1107, MCA; IMP, Sec. 35-1-1103, MCK.)

) CEl FS I
The sec.retary of state shall charg- and collec'c
(1) for furnishing a certified copy of any document,
ingtrument or paper relating to a profit or nonprofit
carporation, 50 cents per page and $2.00 for the certificade
sextification;
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(2) and (3) rmin thc -m,

(Auth: Sec. 35-1-1307, 35-2-1107, MCA; IMP Sec. 35-1-1206, 35-
2-1003, MCA.)

_umwmm The secretary of state shall chargeand
collect for:
(1) through (3) remain the samm;’

4> (5) filing an application to reserve a limited
partnership name, $10.00;

45) (6) riling a notice of transfer of a reserved limited
partnership name, $5.00;

{7) £filing a statement of change of address of

specified office or change of specified agent, or hoth, $%.00;

+# (8) filing an application for registration af a fareign
limited partnership and issuing a certificate, $20.00;

489 {9) filing a certificate of cancellation or correction
of a foreign limited partnership and issuing a caertificate,
$15.00;

%) (10) filing any othar statement or report of a
domestic or foreign limited partnership, $15.00;

{11) 1issuning a certificate of fact of limited

REaus
partnership, $15.00.
(Auth: Sec. 35-12-521, MCA; IMP, Sec. 35-12-521, MCA.)

The secretary of stuta shall chm:ge and coIlect

(1) for furnishing a certified copy of any document,
instrument or paper relating to an assumed business nane, 50
cents per page and $2.00 for the eertifieonte certification:;

(2) and (3) remain the same.

(Auth: Sec. 30-13-217, MCA; IMP, Sec. 30-13-217, MCA.)
The secretary

of stxt:e shall charqe and collect'
(1), for furnishing a certified copy of any document,
instrument or paper relating to a trademark name, 50 cents per
page and $2.00 for the eertifieate certification;
(2) and (3) remain the same.

(Auth: Sec. 30-13~-311, 313, 315, MCA; IMP, Sec. 30-13-311, 313,
315 and, Sec. 30-13-320, MCA.)
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BASED ON AUTHORIZED SHARES 'me ucraf.ary ot cnta shall coucct
the following license fees in addition to the filing fee listed
under ARM 45.5.101:

(1) For domestic corporations the licenme fee is as
follows as required by 35-1-1207, MCA:

(a) O to 50,000 shareB.........cccveene-.9 50
(b) 50,001 to 100,000 Shares............ 100
(c¢) 104,001 to 250,000 shares........... 250
(d) 250,001 to 500,000 shares........... 400
(e} 500,001 to 1,000,000 shares....... .. 600

(f) over 1,000,001 shares............... 1,000
{(2) For foreign corporation the license fee as required by
35-1~1207 is $100.00.

(Auth: Sec. 35-1-1307, MCA; IMP, Sec. 35-1-1207, MEA.)

II. FORMS The following shall be the official mandatory
forms as prescribed by the secretary of state. The farms are
availakble at the Secretary of State's Office, State Capitol,
Room 225, Helena, Montana 59620:

(1) Application for certificate of authority form mamber
FC—-4, shall contain the following informatiom:

(a) The name of the corporation and the known in Montana
name if it is different than the name of the corporation.

(b) If the name is not acceptable the corporation must
adopt the name listed.

(c) The state which the corporaticn was incorporated.

(d) Thae date of incorporation and the period of duration.

(e) The address of the principal affice: in the state of
jurisdiction.

(f) The address of the registered agenmt in Mantana and the
name of the registered agmnt.

(g) The names and athkiresses of the directors: and officers
of the corporation.

(h) The purpese for whiclk the corporation is tramsscting
business in the state of Montana.

(1) If the corporation is a nonprofit corporation, does it
have any nembers.

(3} If the corporation is a nonprofit corporation which
type of corporation it elects to be:

(1) public benefit,

(ii) wmtual bemefit, ox

(iii) religious corporation.

(2) Application for amended certificate of authority of
foreign corporation form number FCM-6, shall contain the
following information:

(a) The date of the issuance of the certificate of
authority and the name of the corporation the certificate of
authority was issued to.

. (b) The name of the corporation if the name has been
changed.

(¢} The period of the corporations duration..

(d) The state or country of its imcorpoxation.
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(e) If the corporation was involved in a merger or
consolidation it must list the surviving corporation and its
state of jurisdiction.

(3) Application for withdrawal of a foreign corperation
form number FC-10, shall contain the following information:

(a) The nams of the corporation.

(b) The state of juriasdiction.

(c) The corporation is not transacting busineas and
surrenders its certificate of authority.

(d) The corporation revokes the authority of its
registered agent in Montana to accept service of process and
comsents that service of process in any action, suit or
prac.uding based upon any cause of action arising in Montana nmay

thereafter be made on it by service thereof on the saecretary of
stata of the state of Montana.

(e) The mailing address to which the secretary of state
may wmail a copy of any procus against the corporation.

(£) An amsurance tha corporation will notify the secretary
of state af any change of it msailing address.

(g) If the corpormtion vas involved in a merger it must
list the surviving corporation ami its state of jurisdiction and
mailing address.

(h) If a profit corporation, it hag paid all taxes imposed
upon it by Title 15, Montana Cods Annotated, and nust attach a
certificate by the department of revenue to the effect that the

rtment of revenue is satjsfied from the avajilable evidance .

depa.
that all taxes imposed by Title 15 Montana Cods Annotated, have
been paid.

(4) Montana anmual corporata report form, shall contain
the following informatian:

(a) The state of incorporatijon.

(b) Address of principal office in state of incorparation.

(¢) Brief description of business in which corporation is
actually engaged.

(d) Nape of carparation.

(e) Registered sgmnt.

(£) Registered office addressa.

(g) oOfficers and their addresses.

(h) Directors and their addresses.

(1) Shares.

(j) Shareholders names, addresses and number of shares for
professianal service corporations anly.

(k) Property statement for foraign corporations only.

(1) . Election of a nonprofit corporation to be a public
benefit, mutual benefit or religious corporation.

(Ruth: Sec. 35-1-1307, MCA; IMP, Sec. 35-1-1308.)

3. The proposad rules are nacessary to iwlmnt Chapters
368, 411 and 533 of the Laws of Nontana 1991. The acts reqguire
the Sacretary of S$tats to establish fees commansurats with
costs. The proposed service fees are identified in these rules.
In addition to the fees, it is necsssary to make certain changes
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in the terminology of services provided by the Office of the
Secretary of State. The above identified legislation also
requires the adoption of form reguirements for certain filings.
These forms are identified in these rules.

4. These rules became effective January 1, 1992 except
rules 44.5.104, 44.5.105, 44.5.108 and 44.5.110 will become
effective the day after notice of adoption ia puhlished.

5. Interested persons may present their data, views, or
argumerrts, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Garth Jacobson

Office of the Secretary of State
Room 225, Capitol Building
Helena, MT 59620

no later than November 29¢ch, 1991.

6. Garth Jacobson has been dealgnated to preside over and
conduct the hearing. - - \

/f/i/”\ Za/( L‘m(‘?u«,

G - MIKE COONEY /
Rule R&viewer Secretary of State /

Dated this 21st day of October.
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of a rule pertaining to dental ) 8.16.605 DENTAL HYGIENIST
hygienist examination and } EXAMINATION AND ADOPTION
adoption of a new rule pertain- ) OF NEW RULE I (8.16.605A)
ing to dental hygienist ) DENTAL HYGIENIST LICENSURE
licensure by credentials ) BY CREDENTIALS

TO: All Interested Persons:

1. On September 12, 1991, the Board of Dentistry
published a notice of proposed amendment and adoption of the
above~stated rules at page 1615, 1991 Montana Administrative
Register, issue number 17.

2. The Board has amended and adopted the rules exactly
as proposed.

3. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

COMMENT: One comment was received from the staff of the
Administrative Code Committee. This comment stated that the
language "hoard approved" proposed for deletion from 8.16.605
be left in the rule. The rationale given for this comment was
that the rule would be in conflict with the statute if the
language "board approved" were deleted.

REASON: Section 37-4-302, MCA, states that the Board shall
recognize those dental hygiene schools ac¢credited by the
Commigsion on Dental Accreditation (CODA) or its duly-
appointed successor. As such, the Board's discretion in
determining what dental hygiene programs are sufficient to be
accredited is shared with CODA. The Board is willing to
accede to the accreditation determinations made by CODA, and
accaept the Commission's recognition of those dental hygiene
programs. The Board therefore feels it is no longer necessary
for it to approve each individual dental hygiene program.

4, No other comments or testimony were received.
BOARD OF DENTISTRY

WAYNE L. HANSEN, D.D.S.,
PRESIDENT

BY: //;%141 IZL1 jazbbl?
ANNEE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 21, 1991,
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment } NOTICE OF AMENDMENT OF

of rules pertaining to EMT's ) 8.28.908 EQUIVALENCY AND
) 8.28.1112 EMT - ADVANCED:
} CERTIFICATION

TQ: All Interested Persons:

1. On May 30, 1991, the Board of Medical Examiners
published a notice of proposed amendment of the above-stated
rules at page 764, 1991 Montana Administrative Register, issue
number 10.

2. The Board has adopted the rules exactly as proposed.

3. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

COMMENT: One comment was received from the staff of the
Administrative Code Committee stating that section 50-6-202,
MCA, does not authorize rulemaking respecting the subject
matter of 8.28.908 or 8.28.1112. Sectionr 50-6-203 does
authorize rulemaking on these two subjects, however, and can
properly be cited as authority.

RESPONSE: The Board agrees that section 50-6-202 does
not authorize rulemaking on such subjects and deletes the
references to section 50-6-202 from the authority section.
The Board retains the citation to section 50-6-203 as
authority for the amendments to 8.28.908 and 8.28.1112.

COMMENT: The staff of the Administrative Code Committee
also stated that the language "“as approved by the board" or
its equivalent in these proposed amendments is objectionable
in that (1) it fails to give maximum notice to persons of what
is required of them by the regulatory body, and may therefore
be subject to constitutional challenge on due process or
equal protection grounds, and (2) puts the burden on the
regulated party to determine what is expacted of him or her,
and may cause him or her inconvenience.

RESPONSE: 1In establishing "educational equivalency" as
an alternative to the standard educational requirements for
EMT certification which already appear in statute and rule,
the Board is opening the field to individuals who may qualify
on a case by case basis far the privilege of EMT
certification. Since these individuals, by definition, have
not qualified under the standard criteria, the Board will have
to look at the particular qualifications and educational
background of each applicant to determine whether he or she
has the necessary skills and knowledge to perform EMT tasks.
By definition, each of these applicants is a “special case"
and must perforce be treated as one. It would not be possible
to standardize criteria for this category of applicant.
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The Board, in establishing fees, is bound by law to set
fees commensurate with costs. Section 37-1-134., At this
point in the development of this new "equivalency" program,
the Board has insufficient information to determine what it
will cost to evaluate the qualifications of each of these
Yaquivalency” applicants. For the present, the Board will
require the same fee as that imposed on regular applicants,
and will promulgate rules changing that fee for the
"equivalency” applicants when more data is available on which
to base a fee actually commensurate with costs.

Similarly, since the Board will be dealing with non-
standard qualifications for certification, the Board will need
the flexibility to ingquire of any particular applicant all
information relevant to his or her particular credentials.
This will of necessity vary, applicant by applicant. An
"application" which fully discloses the qualifications of one
"equivalency" applicant may not disclose the qualifications of
amother. Thus, the Board must have authority to approve the
sutficiency of the application on a case-by-case basis.

where there is good cause, reasonably based on a
legitimate public interest, and there is no suspect
classification involved in the different treatment of
different groups, a governmental entity may constitutionally
treat different groups differently. The Board believes that
the public health, welfare and safety is a legitimate public
interest, and that allowing qualified persons with non-
standard educational backgrounds the opportunity to serve the
public as EMT's is a good cause. There is no suspect
classification operative here. Therefore, the Board believes
the flexibility allowed under the "approved by the board"
language is constitutional herein.

COMMENT: One comment was received stating that
individual EMT applicants must receive a recommendation from
only a licensed advanced life support service, as opposed to a
service which has merely applied for license.

RESPONSE: An advanced life support service cannot be
licensed by the Department of Health and Envirconmental
Sciences until they have personnel trained to the appropriate
advanced life support level. On the other hand, personnel
cannat be certified by the Board of Medical Examiners until
they are recommended by a medical director of a licensed
emergency medical service. This can present a "Catch-22"
situation, which is resolved by allowing services which have
applied for a license to recommend the EMT applicant.

When the foregoing was brought to the attention of the

commentor, the commentor cancurred with the amendment as
originally proposed.
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4. No other comments or testimony were received.
BOARD OF MEDICAL EXAMINERS

PETER L. BURLEIGH, M.D.
PRESIDENT

e (e A Bt

ANNIE BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ﬁw 7. Fouhe

ANNIE BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 21, 1991,
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to fees and
continuing education and the
adoption of new rules pertain- TION AND THE ADOPTION OF
ing to definitions, applica- NEW RULES PERTAINING TO THE

) NOTICE OF AMENDMENT OF
)
)
)
tions for certification, ) PRACTICE OF EMBRYQ TRANSFER
)
)
)
)
)

8.64.402 FEE SCHEDULE AND
8.64.505 CONTINUING EDUCA-

examinations, continuing educa- IN VETERINARY MEDICINE
tion, use of specific drugs -

supervision, record keeping and

unprofessional conduct with

respect to embryo transfer

TG: All Interested Persons:

1. On September 12, 1991, the Board of Veterinary
Medicine published a notice of proposed amendment and adoption
of the above-stated rules at page 1625, 1991 Montana
Administrative Register, issue number 17.

2. The Board has amended ARM 8.64.402 and 8.64.505
exactly as proposed and has adopted new rules I (8.64.801),
IIT (8.64.803), IV (8.64.804), V (8.64.805), VI (8.64.806) and
VII (8.64.807) exactly as proposed. New rule II (8.64.802)
has been adopted as proposed but with the following change:

"8.64.802 APPLICATIONS FOR CERTIFICATION — QUALIFICATION

(1) and (2) will remain the same as proposed.

(3) Applicants must be at least 18 years of age and have
suctessfully completed at least six semester hours of 300
level reproductive physiology and endocrinology courses from
accredited coulleges or universities, QR, THRQUGH JUNE 30,

V. : s D NED BY THE

BOARD. *
Auth: Sec. 37-18-20Z, MCA; IMP, Sec. 37-18-104, MCA

3. The Board has thoroughly considered the comments
received. Those comments and the Board's responses thereto
are as follaws:

COMMENT: One comment was received asking the Board to reduce
the examination fee by requiring the applicants to provide
their own equipment and supplies for the practical
examination.

RESPONSE: The feems set are commensurate with program area
costs as required by section 37-1-134, MCA. The fees are
reasonably necessary to meet application, examination,
development and administration, supplies and equipment and
other costs. The board must provide equipment and supplies in
order to assure fairness to all applicants by taking the
examination umder the same conditions.

COMMENT: One comment stated that the supervising veterinarian
of embryo transfer technician should be Montana licensed but
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not necessarily a Montana resident.

RESPONSE: A Montana veterinarian is required to assure actual
supervision of embryo transfer technicians.

COMMENT: A comment was received stating that the rules should
provide for “substantially equivalent education" as an
alternative to the stated education requirement.

RESPONSE: ARM 8.64.802(3) sets forth minimum education
requirements. However, to allow a transition peried for
persons with equivalent education or experience, the rule will
be amended effective through June 30, 1992.

COMMENT: One comment was received asking that the rules
provide for “substantially equivalent experience" as an
alternative to the stated education requirement.

RESPONSE: ARM 8.64.802(3) sets forth minimum education
requirements. However, to allaw a transition period for
persons with equivalent education or experience, the rule will
be amended effective through June 30, 1992.

4. No other comments or testimony were received.
BOARD OF VETERINARY MEDICINE
)
[
—
BY: (,)9£LU“ . 6011:1

ANNIE M. BARTQOS, CHIEF COUNSEL

DEPARTMENT OF COMMERCE
ZiZLLAl o Eﬁxmzéix

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 21, 1991.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF AMENDMENT OF ARM
OF ARM 12.5.301 PERTAINING TO ) 12.5.301

)
)

FRESHWATER MUSSELS AS NONGAME
SPECIES IN NEED OF MANAGEMENT

TO: All interested persons

1. On August 29, 1991, the Department of Fish, Wildlife
and Parks published notice at page 1541 of the Montana
Administrative Register, issue number 16, of the proposed
amendment of ARM 12.5.301 pertaining to freshwater mussels as

nangama species in need of management.
2. The Departmant has amarnded ARM 12.5.301 as proposed.

3. No comments o imony were ecenlve

Patrick Gr -| Deputy Director
Morntana t of Fish,
Wildlife and .71

S, S, st

Robert N. Lane, Rule Reviewver

Certified to the Secretary of State October ../, 1991
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF
new rules I through VII relating ) ADOPTION OF NEW
to 401 Certification ) RULES I THROUGH VII

(Water Quality Bureau)
To: All Interested Persons

1. on August 15, 1991, the Board published notice at
page 1397 of the Montana Administrative Register, Issue No.
15, of the proposed adoption of the above-captioned rules
which describe a process for department review and issuance,
denial or waiver of certification under section 401 of the
federal Clean Water Act of any activity that requires a fed-
eral license or permit and which may result in discharge in
state waters.

2. After consideration of the comments received on the
proposed rules, the board has adopted the rules as proposed
with the following changes (new material is underlined, de-
leted material is interlined):

RULE T (16.20.1701) PURPOSE AND POLICY Remains the

same.,

RULE II (16.20.1702) DEFINITIONS Remain the same.

RULE TITT 16.20.1703 APP N_FOR CERTIFICATION

(1) A person may not conduct or commence construction
for any activity requiring state water quality certification
under 33 U.S.C. section 1341, as amended, unless ‘the depart-

ment has issued certlfLcatlon———eendition“--, 3 oay
ifieation issyed with condjtions, or waived certification

under this subchapter.
(2Y-(6) Remains the same.

RULE IV 16.20.1708% DEPAR NT CERTIF ION O ONS
Remains the same.

R v 16.20 v I
DEPARTMENT (1) The department shall, within 30 days of
receipt of a completed application, notify the applicant, the
federal permitting or licensing agency, and the regional
administrator of its tentative determination to either issue,
issue eenditienalty with condjitions, or deny certification.
If the department does not notify the applicant of a tenta-
tive determination within 30 days after the application is
determined to¢ be complete, the department is deemed to have
waived certification.

(2)-(7) Remain the same,.

RULE VI __ (16,20.1708) PUBLIC NOTICE AND FINAL DETER=
MINATION BY THE DEPARTMENT (1) {(a)~(b) Remain the same.
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(c) any other notlce that the department considers

necessary 8 e
degision.
(2)-(6) Remains the same.

RU. A% 16.20,1709 0 THE BOARD (1) Re-
mains the same.

(3)~¢(4) Remain the same but are renumbered (2)-(3).

3. The board has thoroughly considered the comments
received on the proposed rules. The following is a summary
of commertts received, along with department responses to
these comments.

COPMMENT:

G. Steven Brown urged the board to remove subsection (2)
of proposed Rule VII because it restricts the scope of the
board's review in a manner that is inconsistent with the
board's jurisdiction under the Water Quality Act. Others
also testified in support of this recommendation.

RESPONSE:
The Department agreed with this proposed amendment, and
the amendment is made accordingly.

COMMENT :
Jimr Jensen, Montana Environmental Information Center,
requested technical changes in wording.

R 0 H
The technical amendments made ta these rules reflect Mr.
Jensen's recommendations.

DAVID W. SIMPSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

[Mlarre
1& DENNIS IVEESORN, plrector

Certified to the Secretary of State _October 21, 1991 .

Reviewed by:

Suro | il

Eleanor Parker, DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of } NOTICE OF ADOPTION QF
rules 16.44.103, 16.44.105-106, ) AMENDMENT OF RULES
16.44.109, 16.44.114-116, ) AND THE ADOPTION OF

16.44.118, 16.44.123-124, 16.44.202,) NEW RULE I
16.44.610, 16.44.901-902, 16.44.911,)
and new Rule I dealing with permits )
for owners and operators of )
hazardous waste )
(Solid & Hazardous Waste)

To: All Interested Persons

1. On September 12, 1991, the department published
notice at page 1641 of the Montana Administrative Register,
Issue No. 17, to consider the amendment of the above-captioned
rules which are part of the ongoing process of seeking re-
authorization from the Environmental Protection Agency under
RCRA to the State of Montana to continue to operate an indepen-
dent hazardous waste program. Owners and operators of hazard-
ous waste management units must have hazardous waste management
permits during the active life, including the closure period,
for the unit. These amendments reflect those changes required
by EPA's revisions of existing permit requirement=s. The EPA
revisions, mirrored by the amendments to the current rules,
more fully explain and ocutline the permitting process. One new
rule describes the Department of Health and Environmental Sci-
ences's authority to deny a permit.

2. The department has adopted the amendments and Rule
T (16.44.127) as proposed with no changes.

3. No comments were received.

L
, Director

D S IVERS

Certified to the Secretary of State _October 21, 1991 .

Reviewed by:

e | fis

Eleanor Parker, DHES Attorney
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rules 16.47,101, 16.47.311-312, ) RMENDMENT OF RULES
16.47.314, 16.47.316, 16.47.321, ) AND THE ADOPTION OF
16.47,323~-324, 16.47.333-334, ) NEW RULES I & II
16.47.342 and 16.47.351, and new )
rules I and II relating to leaking )}
petroleum storage tank compensation)
program
(Patroleum Tank Release
Compensation Program)
To: All Interested Persons

1. Oon August 15, 1991, the Petroleum Tank Release
Compensation Board published notice at page 1390 of the Montana
Administrative Register, Issue No. 15, to consider the amend-
ment aof the above-~captioned rules. The two new rules and the
amendments to 16.47.101, 16.47.312, 16.47.314, and 16.47.351,
implement House Bill 973, enacted as chapter 7631 of the Laws
of 1991. The amendments to 16.47.311, 16.47.321, 16.47.333,
and 16.47.336 implement House Bill 485, enacted as chapter 389
of the Laws of 1991, The amendments to 16.47,316, 16.47.323,
16.47.324, 16.47.334, and 16.47.342 are based upon the board's
biennial review of its existing rules.

2. The board has amendad and adopted the rules, as
proposed, with the following changes (new material is under-
lined; materjal to be deleted is interlined):

16.47.311  DEFINITIONS (1) (a)- (e) Remain the same.
(g) "Site™ means a complex tanks under the same

ownership mmgmummm-
(h) Remains the same.
(2) Remains the same.
AUTH: 75-11-318, MCA; IMP: 75-11-302 through 75-11-318, MCA

16,47,

CONSTRUED (1) A tank owner or operator may be allglhle under
the 603 program for reimbursement for eligible casts resulting
from an accidental release from a petroleum storage tank if the
release was discovered on or after April 13, 1989, even though
the tank, in place, was out of service on the date of dis-
covery or is presently out of service.

(2) A tank owner or operator may be eligible under the
973 program for reimbursement of eligible expenditures made
incurred after May 9, 1991 if the releasa was discovered on or
after April 13, 1989, even though the tank, in place, was out
of service on the date of discovery or is presently out of
service.
AUTH: 75-11-318, MCA; IMP: 75-11-308, MCA

6.47.3 Cl - ECES-
SARILY, AND REASONABLY INCURRED (1) Remains the same.
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(2) *"Actually incurred" means, in the case of corrective
action expenditures, that one entity--the owner, the operator,
the insurer of either, or a contractor hired by any of them--
has made a payment or that a contractor has expernded time and
materials and that only that entity is receiving reimbursement
from the board. Time and labor contributed by the owner or
operator or by an unpaid volunteer is not ngrmally an expendi-
ture actually incurred, but the labor of a subordinate employee
or a contractor reflected by checks and treated by the recipi-
ent as income is actually incurred. An owner or gperator may,
with prior approval of the department in the corrective action

wit o
a rovide hi W i )
cost of hiring out the work would have been greater. The

board will also require proof of payment from an owner or
operator or an insurer, or proof of work completed from a
contractor.

EXAMPLES: Remains the same.

(b) Remains the same.

(3)=(4) Remains the same.
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA

16.47.336__ REVIEW AND DETERMINATION (1) The board's
staff shall receive all applications for reimbursement. The
staff will determine if the application is complete, then
forward it to the department for its review,

; The staff will promptly advise the
applicant of any incompleteness or deficiency which appears on
the application. Further review will be suspended pending the
submission of additional information as the applicant, acknow-
ledging an incomplete or deficient application, agrees to
furnish. An applicant wha believes any reguest for additional
information by the staff is not authorized by the Act or these
rules may request the bhoard to process and consider his
appllcatlon, and the board shall proceed.
initj st revie a t wi arded t
department for its review,

(2)-(6) Remain the same.

AUTH: 7%5-11-318, MCA; IMP: 75-11-309(2) and (3), MCA

RU I 16.47.317 603 TANK PR 973
TANK PROGRAM
(1) The board has two reimbursement programs: ene—fer

mrajor-tanke-which—are—ali—eovered—tanks—not—eleariyeligible
3 ; 2 el : L 5

the 973 pro m, which cove r 0il t as d

the wi ut refe i

and residential petroleu s (a i t
holding up to 1,100 gallopng, and the 603 program for all

covered tanks not clearly eligible under the 973 proaram. The

603 program covers liability up to $1,000,000 with a potential
co-payment amount of $17,500 (half the first $35,000). The-993
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tive—use—eonthe-premises—Fhts The 973 program covers liabil-
ity up to $500,000 with a potential co-payment amount of $5,000
(half the first $10,000),.

(2) Remains the same.
AUTH: 75-11-318, MCA; IMP: 75-11-307, MCA

A4
USE ON THE PREMISES Remains the same.
AUTH: 75-11-318, MCA; IMP: 75-11-307, MCA
3. The department has thoroughly considered the commentsg

received on the propcsed rules. The following is a summary of
the comments received and the department's responses:

comment No. 1: Change 16.47.101 to describe program
cleanup activity as in response to releases from tanks or
piping.
: This changa is unnecessary as the statutory
definition of a petroleum storage tank includes piping.

Comment Ng. 2: Add definitions of corrective action plan
and heating oil to the terms defined in 16.47.311.

Responsge: The board understands that heating oil is
construed by the department to include diesel fuel or waste oil
from engine maintenance operations, when'stored in a tank and
then burned as heating cil. The change would therefore be
unnecessary. The board will follow the department's definition
of corrective action plan in 16.45.1101(4) and thus it is
unnecessary to repeat that definition in its own rules.

Comment No, 3: The proposed definition of "site" iz toa
broad and could be construed to mean two separate service
stations in different locations. A better term would bhe
"facility" and it should be defined as a contiguous parcel of
property under one ownership containing one or more tank
systems.

Response: The board agrees with the point and has decided
to retain the term "site" but to amend its definition to refer
to a contiguous parcel of property.

Comment No. 4: Existing language in 16.47.314 regarding
out of service tanks should clarify that the tanks had to have
been in the ground on April 13, 1989.

Response: The board agrees with this comment in sub-
stance, and has amended the rule accordingly.

Comment No. 5: Owners or operators of small farm or
residential tanks should be able to be reimbursed for their own
labor in taking corrective action if prior approval has been
obtained from the department.

Response: Thae board agrees with this comment and has
amended 16.47.316(2) accordingly.

Comment No, 6: Tha new exampla in 16.47.316(3) is poar
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because if a tank is leaking it must be removed.

Response: The comment mnmisconstrues the example. A
release could be the consequence of a spill or overfill or of
a failure of piping outside the tank vessel itself. In this
example only the term "tank" refers just to the vessel and not
to the piping, in order to illustrate when a tightness test is
or is not an eligible expenditure.

Comment Ng, 7: In the same new example, the board should
consider whether expenditures to investigate a suspected
release would be eligible for reimbursement regardless of
whether a release is subsequently confirmed at the site,

Response: The example makes it clear that the expenditure
for a tightness test is eligible only if a release is con-
firmed.

comment No. 8: The second new example in 16,47.316(3) is
misleading because if the suspect release was identified
through inventory checks a loose fitting would not be a likely
cause.

Response: Staff investigations for the board have found
such fact patterns.

Comment No. 8: The board should revise the example of a
reasonably incurred expenditure in 16.47.316(4) so that an
owner or operator is not required to find the lowest qualified
bidder when selecting an envirommental consultant.

Response: The board rejects the proposed change at this
time without prejudice to return to this issue if and when it
gives notice of proposed rulemaking in this part of the rule.

Comment No, 10: Subsection (1) in 16.47.321 shonld be
revised to be cast in terms of a tank system.

Response: The defimition of a tank takes in the system;
see response no. 1.

Comment No. 11: Several department rules should be
specifically mentioned in 16.47.321(1)(4).

Response: This part of the rule was not mentioned in the
notice of proposed rulemaking and the board declines to take
the recommended actionm on it at this time.

Comment No, 12: The board should revise 16.47.334(1) (a)
to recognize that a corrective action plan can be approved
verbally, and when that is done the application should so
state.

Response: Same as response no. 1l1.

Comment _No, 13: The board should amend 16.47.334(3) to
set a one-year limit on the submission of claimg after correc-
tive action has been completed.

Response: Same as response no. 11,

Comment No. 14: The board should amend 16,47.336(1) to
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state that the board's staff will advise an applicant of any
incompleteness or deficiency and suspend further review before
the application is forwarded to the department for its review.

Response: The board agrees with the point that the rule
as set out in the notice is unclear and is revising it,
although not exactly as requested. An applicant has the right
to have the board consider its application even if the staff
cansiders it incomplete.

Comment No, 15: The board should amend 16.47.336(3) to
extend the 7-day period before board consideration of applica-
tions and staff reports on them, to give the parties more time
to resclve or clarify questions about the application.

Respeonge: Same as response no. 11.

Comment No., 16: The board should amend the last sentence
of 16.47.342(3) to state that if the board modifles a correc-
tive action plan the department must concur in the modifica-
tion.

Response: Same as responge no. 11.

: The board should clarify the wording of
subsection (1) in new rule I to use tha 603 or 973 program
titles and to clarify that no size limit applies to heating oil
tanks.

Response: The board agrees with these comments and has
revised new rule I(1l) accordingly.

Comment No. 18: The board should revise the second
sentence in new rule I(2) to read as follows: "A person who
seeks reimbursement under the 971 program must prove that nao
leaklng tank at the 5ite is ellqibl& undar the 603 program,

=0 e = can o i

Response: The board declines to make this change. It
would appear to create many more problems than it would salve.

PETROLEDM TANK RELEASE
COMPENSATION BOARD
Howard Wheatley, Chairman

By:

~Jaan R ey,'
certified to the SaecretAry of State Qg;gpgxggif 1991 .

Reviewed by:

eanor Parkef, DHES Attorney
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT

of ARM 42.19.401 relating to ) of ARM 42.19.401 relating to
low income property tax ) low income property tax
reduction ) reduction

TO: All Interested Persons:

1. On September 12, 1991 the Department published notice
of the proposed amendment of ARM 42.19.401 relating to low
income property tax reduction at page 1682 of the 1991 Montana
Administrative Register, issue no. 17.

2. A Public Hearing was held on October 9, 1991, to
consider the proposed amendment. No one appeared to testify and
no written comments were received except from department staff
who offered additional amendments to the rule as follows:

42.19.401 1LOW INCOME PROPERTY TAX REDUCTION (1) remains
as proposed.

(2) The department or its agent will review the
application and any supporting documents. The department may
review income tax records to determine accuracy of information.
The department or its agent will approve or deny the
application. The applicant will be advised in writing of the
decision., An annual statement of eligibility is reguired unless
a review of income tax records or other records related to the
appllcant s income demonstrates that an individual who-met—the

had no significant change in income level
AND SUCCESSFULLY QUALIFIED DURING THE PRECEDING 12 MONTHS PRIOR
TO JANUARY 1 OF THE CURRENT TAX YEAR. In that situation the
annual statement of eligibility reguired may be waived by the
department or its agent.

(3) and (4) remain as proposed.

(S5) Business income is that income reported AS NET PROFIT
OR LOSS on schedule C time—S5, or schedule F, time—32; of the
federal income tax returnjy-or—the—income—reported—onr—state

v

(6) remains as proposed.
3. The department has adopted the rule with these

additio amendments.

DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF AMENDMENT

of ARM 42.20.102 and 42.20.147 ) of ARM 42,20.102 and
relating to applications for ) 42.20.147 relating to
property tax exemptions and ) applications for property tax
criteria for agricultural land ) exemptions and criteria for
valuation ) agricultural land valuation

TO: All Interested Persons:

1. On September 12, 1991, the Department published notice
of the proposed amendment of ARM 42.20.102 and 42.20.147
relating to applications for property tax exemption and criteria
for agricultural land valuation at page 1672 of the 1991 Montana
Administrative Register, issue no. 17.

2. Mo hearing was held and no public comments were
received regarding these rules.

The Department has amended the rules as proposed

CLEO AND%ﬁgON = DENIE ADAMS

Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT
of ARM 42.21.106, 42.21.107, ) of ARM 42,21.106, 42.21.
42.21.113, 42.21.123, 42.21.131,) 107, 42.21.113, 42.21.123,
42.21.137, 42.21.138, 42.21.139,) 42.21.131, 42,21.137,
42.21.140, 42.21.151, 42,21.155,) 42.21.138, 42.21.139,
and 42,21.305 and the ADOPTION ) 42.21.140, 42.2}1.151,
of RULE I (42.21.163) and RULE ) 42.21.155, and 42.21.305
I1 (42.21.164) relating to ) and the ADOPTION of RULE I
personal property ) (42.21.163) and RULE II

) (42.21.164) relating to

} personal property

TO: All Interested Persons:

1. On September 12, 1991, the Department published notice
of the proposed amendment and adoption of rules relating to
personal property at page 1694 of the 1991 Montana
Administrative Register, issue no. 17.

2, A Public Hearing was held on October 9, 1991, to
congider the proposed amendments and adoption. Written and oral
testimony was received during and subsequent to the hearing,

3. Oral and written commentg received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

GENERAL STATEMENTS REGARDING COMMENTS: Supporting comments
came from Kiewlit Western Co. on new Rule I (42.21.163) and from
the Montana Taxpayers' Association on new Rule II (42.21.164).

Opposing written and oral comments received from Phillips
County, Rosebud County and Bighorn County were only directed
towards ARM 42.21.131. Also, written testimony in opposition to
ARM 42.21.13]1 was received and signed by 25 County Assessors.

RESPONSES TO OPPOSING COMMENTS:

Comment: The Department's failure again this year to state
and adequately justify its proposed change to ARM 42.21,.131, as
occurred in 1991, may subject this proposed 1992 rule to
judicial invalidation.

Response: The Department believes it did adequately
justify its 1991 rule change. The department responded to
quesations on the 1991 changes to ARM 42.21.131 during at least
2 public meetings and provided written responses to concerns
raised during the rule hearing.

The proposed rule change to ARM 42.21.131 for 1992 is
limited to updating the trended depreciation schedule. The
methodology for valuing heavy equipment isn't a subject of these
rule changes.

20-10/31/91 Montana Administrative Register
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Justification for the change is quite simple. Schedules
must be updated annually to reflect changing property values and
provide for valuing new equipment that wasn't listed on the
schedule for the previous yeatr.

Comment: If the Department's position that Green Guides
don't yleld market value is accepted as correct, then it has
adopted a standard of value for heavy equipment which is
inconsistent with the statute which is being implemented through
the administrative rule.

Response: The proper methodology for valuing heavy
equipment 15 not the subject of these rules. The rule change
for heavy equipment is 1limited to wupdating the trended
depreciation schedule.

The Department believes the acquired cost method of valuing
heavy equipment it adopted for 1991 best reflects the market
price of this type of equipment. Green Guide values may be
used, but only if information needed for using acquired cost is
unavailable or unacceptable. However, if the Guides are used
and result in an incorrect value the Department is adopting new
Rule II allowing the property owner to present evidence of true
market value.

Comment: If the Department has concluded that the use of
the data In the Green Guides is not a reliable indicator of
value of heavy equipment, it is difficult to fathom how the data
in the same Green Guides could be accepted by the Department as
a reliable basis for calculating the depreciation for heavy
equipment,

Response: The proper methodology for valuing heavy
equipment Is not the subject of these rules. The rule change
for heavy equipment is 1limited to wupdating the trended
depreciation schedule.

The Department has concluded that the acquired cost method
most accurately identifies the market value of heavy equipment.

The use of this method requires a determination of the rate at
which heavy equipment depreciates. Aggregate information from
the Greem Guide is used to determine this rate. However,
individual property "quick sale" (wholesale) values from the
guide aren't used for the acquired cost method.

The Green Guide is still used as an alternative to
"acquired cost minus depreciation." The Department has never
said that the Green Guide was not a method for determining
market value - its Jjust that the acquired cost minus
depreciation is a better method for determining market value of
heavy equipment.

Comment: The Department should abandon all efforts to

amend the heavy equipment rule until it has appointed an
advisory committee to examine the issue of whether the use of
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the Green Guides yields the market value of heavy equipment,

Response: The proper methodolegy for valuing heavy
equipment 1s not the subject of these rules. The rule change
for heavy equipment is limited to wupdating the trended
depreciation schedule. The Department must proceed with the
adoption of the changes to ARM 42.21.131 to ensure that a
current schedule is available for valuing heavy equipment in
1992.

The Department properly adopted a rule on the methodology
for valuing heavy equipment for 1991. Since that methodology
isn't being changed for 1992, an advisory committee is
unnecessary.

Comment: The validity of this rule is presently under
litigation and shouldn't be heard until the court renders a
decision.

Response: The Department must proceed with the adoption of
the changes to ARM 42.21.131 to ensure that a current schedule
is available for valuing heavy equipment in 1992. When the
court renders a decision on the methodology used for valuing
heavy equipment in 1991, the Department will carefully examine
its impact on the methodology for valuing heavy equipment for
1992. The case at issue is Rosebud County v. Montana Department
of Revenue, Sixteenth Judicial District Court, No. DV-91-77, and
has been pending with the court for several months.

Comment: Several comments were received specific to the
methodology used to value heavy equipment.

Response: The Department isn't proposing to change the
methodology with these rules. The methodology for valuing heavy
equipment is currently under teview by the courts. The
Department will comply with judicial direction on methodology.

3. The Department has adopted the rules as proposed.

/ / ( i ’
Jefhu49 C:Zliz’fh-—'
CLEO ANDERSON DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT
of ARM 42.22,104 relating to ) of ARM 42.22.104 relating to
Centrally Assessed Property ) Centrally Assessed Property

TO: All Interested Persons:

1. On September 12, 1991, the Department published notice
of the proposed amendment of ARM 42.22.104 relating to centrally
assessed property at page 1680 of the 1991 Montana Administra-
tive Register, issue no. 17.

2, A public hearing was held on Octcber 9, 1991, to
consider the proposed amendment. Department staff were the only
persons to appear at the hearing. No written comments were
received. Department staff offered additional amendments to the
rule which are as follows:

42,22.104 TREATMENT OF MOTOR VEHICLES AND MOBILE EQUIPMENT

- (1) Automobiles, trucks, eguiggent attached to the vehicle
and special mobile eguipment exclude rom the definitlion o

reported—to—the—department—by —wach

situs property are to be

countyr—fhe—county-assessor-—shati—tranmsmit—to—the-department—=

statenent—showing—the—totat—market—amd—tarable—vatve—for-—ait
’ r

locally assessed and reported to the department

tire—county—for
of revenue by each centrally assessed company.

(2) Each centrally assessed company having such
equipment shall provide the department with a statement showing
A DESCRIPTION AND the total market and—taxabie value for tihis

type—of each piece of equipment for-each—ceunty. The market
value shall Ee the value shown on the automobile, truck,
equipment omthe—back ATTACHED TO THE VEHICLE or sgecxai mobile
equipment Montana vehicle registration amd OR OTHER TAX ent
recelpt, Companies with prorated vehicles shall rovxge the

epartment with the total number of miles traveled in and out o

the state of Montana, A DESCRIPTION and the market value for
each vehicle. Companies that license fleet vehicles with the

Montana Gross Vehicle Weight (GVW) Division will use the value
or each % ece of equipment DETERMINED BY GVW as the
market value to report to the department. This statement is to

be filed at the same time the report required by ARM 42.22.105
is filed.

{gl The department of revenue may, at any time, ask for
verification of the reported equipment's market value from the
county, other agencles, other states or the company. This

verificatlon may be, but is not limited to, sugﬁIxing the
department with coples of each vehicle's Montana registration
form, Omission of any requested Information may result in loss
of or a partia eduction for the equipment.
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13y (4) The total market value for these assessed
automobiles, trucks, equipment attached to the vehicle and
special mobile eguipment 1s deducted from the Montana unit
value, as defined in ARM 42.22.121, to determine the amount of
the Montana unit value to be allocated under the provisions of
ARM 42.22.122. This methodology shall be effective for all
reporting years beginning after December 31, 1991. AUTH: Sec.
15-23-108, MCA; IMP, 15-23-101, MCA.

4. Therefore, the Department adopts the rule with the
amendments listed above.

- -
i Chdpnio Gk
CLEQ ANDERSON "DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State on October 21, 1991
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER QF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.22.1311 ) of ARM 42.22.1311 relating to
relating to industrial ) industrial machinery and
machinery and equipment trend ) equipment trend factors
factors )

TO: All Interested Persons:

1. On September 12, 1991, the Department published notice
of the proposed amendment of ARM 42.22.1311 relating to
industrial machinery and equipment trend factors at page 1675 of
the 1991 Montana Administrative Register, issue no. 17.

2, No hearing was held and no public comments were
received regarding these rules.

3. The Department has adopted the rule as proposed.

/
CLEO ANDERSO! DENIS ADAMS
Rule Reviewer Director of Revenue

Certified to Secretary of State October 21, 1991

Montana Administrative Register 20-10/31/91
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF

RULES 46.12.102, 46.12.583

AND 46.12.584 PERTAINING TO
ORGAN TRANSPLANTATION

In the matter of the
amendment of Rules
46.12.102, 46.12.583 and
46.12.584 pertaining to
organ transplantation

TO: All Interested Persons

1. On September 12, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.102, 46.12.583 and 46.12.5%84 pertain-
ing to orgyan transplantation at page 1719 of the 1991 Montana
Administrative Register, issue number 17.

2. The Department has amended Rules 46.12.102,
46.12.583 and 46.12.584 as proposed.

3. No written comments or testimony were received.

4. The amendment expanding coverage to include liver

transplantation for adults in certain cases will be effective
retroactive to October 17, 1991. The rule is being made
retroactive because the U.S. Department of Health and Human
Services has recently approved coverage of liver transplants

for adults as well as children. In doing so they have
concluded that liver transplants for adults are not to be
considered experimental. Oon October 17th the Department of

Social and Rehabilitation Services has likewise agreed with
this decision and believes it to be necessary to start
coverage immediately in order to save the lives of individuals
currently awaiting approval.

ﬁgle Rev1e5er N Direckor,

ti

Social and Rehabllita-
Services

Certified to the Secretary of State (ctober 21 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES I THROUGH XXV, THE
AMENDMENT OF RULES
46.12.1208 THROUGH
46.12.1210 AND THE REPEAL
OF RULES 46.12.1201 THROUGH
46.12.1207 PERTAINING TO
MEDICAID NURSING FACILITY
SERVICES AND REIMBURSEMENT,
AND APPEAL PROCEDURES FOR
CERTAIN OTHER MEDICAID
PROVIDERS

In the matter of the
adoption of Rules I through
XXV, the amendment of Rules
46.12.1208 through
46.12.1210 and the repeal of
Rules 46.12.1201 through
46.12.1207 pertaining to
medicaid nursing facility
services and reimbursement,
and appeal procedures for
certain other medicaid
providers

TO: All Interested Persons

1. Oon July 25, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through XXV, the amendment of Rules
46.12.1208 through 46.12.1210 and the repeal of Rules
46.12.1201 through 46.12.1207 pertaining to medicaid nursing
facility services and reimbursement, and appeal procedures for
certain other medicaid providers at page 1212 of the 1991
Montana Administrative Register, issue number 14.

2. The Department has adopted [RULE V] 46.12.1228, RATE
EFFECTIVE DATES; [(RULE X] 46.12.1237, CALCULATED PROPERTY COST
COMPONENT; [RULE XVIII] 46.12.1254, BED HOLD PAYMENTS; [RULE
XIX] 46.12.1255, MEDICARE HOSPICE BENEFIT - REIMBURSEMENT;
[RULE XX] 46.12.1258, ALLOWABLE COSTS; (RULE XXI] 46.12.1260,
COST REPORTING, DESK REVIEW AND AUDIT; [RULE XXIII)
46.12.1264, THIRD PARTY PAYMENTS AND PAYMENT IN FULL; and
[RULE XXIV) 46.12.1265, UTILIZATION REVIEW AND QUALITY OF CARE
as proposed.

3. The Department has adopted the following Rules as
proposed with the following changes:

U. . C C, S

Subsections (1) through (3) remain as proposed.

(4) The purpose of the department’s rules relating to
medicaid reimbursement of nursing facility services is to
provide, as required by federal law, for payment for nursing
facility services through rates which are reasonable and
adequate to meet the costs, INCLUDING THE COSTS OF SERVICES
REQUIRED TO ATIAIN OR MAINTAIN THE HICHEST PRACTICABLE PHYSI-
CAL, . MENTAL AND PSYCHOSOCIAL WELL-BEING OF FACH MEDICAID
RECIPIENT, which must be incurred by efficiently and economi-
cally operated facilities in order to provide care and ser-
vices in conformity with applicable state and federal laws,
regulations and quality and safety standards.
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AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101 MCA
[RULE JI) 46.12.31222 DEFINITIONS +#} Unless the con-

text requires otherwise, in sub-chapter 12 the following
definitions apply:

original subsections (1)(a) through (1)(t) remain as
proposed but will be renumbered as subsections (1) through
(20).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

RULE II 46.12, REM

Subsections (1) through (1) (b) remain as proposed.

(c) maintain a current certification for Montana medi-
caid issued by the department of health and envirommental
sciences under applicable state and federal laws, rules, regu-
lations and policies for the cateqgory of care being provided,
or, if the facility is located outside the state of Mcntana,
maintain current medicaid certification in the state in which
the facility is located FOR THE C ORY OF NURSIN ACILIT
CARE BEING PROVIDED;

Subsections (1) (d) and (1) (e) remain as proposed.

(f) for providers maintaining resident trust accounts,
insure that any funds maintained in such accounts are used
only for those purposes for which the resident, legal guard-
ian, or perscnal representative of the resident has given

written authorization. The provider must maintain personal
funds in excess of $50 in an interest bearing account and must
credit all interest earned to the resident’s account.

Resident’s personal funds whieh—de—net—exceed IN AMOUNTS UP TO
$50 must be maintained in—a—nen—interest—bearing—aceount—er
Pe&% sh—fund IN SUCH A MANNER THAT THE RESIDENT HAS CON-

CCESS U S W T ON
BEQgggz. A provider may not borrow funds from such accounts
or commingle resident and facility funds for any purpose;

Subsections (1) (g) and (1) (h) remain as proposed.

(i) comply with all applicable federal and state laws,
rules, regulations and policies regarding nursing facilities
at the times and in the manner required therein, including but
not limited to 42 U.S.C. §1396r(b)(5) and 1396r(c) (1991
SUPP. WHICH CONTAINS FE WS R TING TO NURSING HOME
REFQRM. The department hereby adopts and incorporates herein
by reference 42 U.S.C. §1396r(b)(5) and 1396r(c). A copy of
these statutes may be obtained from the Medicaid Services
Division, Department of Social and Rehabilitation Services,
P.O. Box 4210, Helena, Montana 59604-4210.

Subsection (2) remains as proposed.

AUTH: Sec. 53-6-108, 53-6-111 and 53-~6-113 MCA
IMP: Sec., 53-6-101, 53-6-106 and 53-6-107 MCA
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v 6 NURS SEME]

(1) For nursing facility services, other than ICF/MR
services, provided by nursing facilities located within the
state of Montana, the Montana medicaid program will pay a
provider, for each medicaid patient day, a per diem rate
determined in accordance with this section, minus the amount
of the medicaid recipient’s patient contribution. The per
diem rate shall

specified in subsection (3). Except
as provided in subsectlion (4), the per diem rate is the sum of
the following components:

Subsections (1) (a) through (1) (c) remain as proposed.

(d) a calculated property cost component, individually
determined for each provider in accordance with [Rule X] ARM
46.12.1237, or a grandfathered property component determined
in accordance with [Rule XJI] ARM 46.12.1240, if the provider
is entitled to a grandfathered property rate under the provi-
sions of [Rule XI] ARM 46.12.1240,

Subsection (2) remains as proposed.

(3) A provider’s per diem rate for rate year 1992 shall
net NEITHER exceed the provider’s average per diem rate,
including the OBRA increment, in effect for rate year 1991
plus 6950 $8.00 per diem, NOR BE LESS THAN THE PROVIDER’S
AVERAGE PER _DIEM RATE, INCLUDING THE QOBRA INCREMENT, IN EFFECT
FOR R 1 U .

Subsections (4) through (11) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

RULE V 6 . 29 OPE S COMPONENT Subsec-
tions (1) through (2) (a) remain as proposed.

(1) Except. as otherwise specified in [Rule XIII] ARM
46.12.1243, for rate years—beginping—on—or—afterJuly 1319931
1992, the base period is the provider’s cost report period of
at least six months with a fiscal year ending between January
1, 1989 and December 31, 1989 inclusive, if available or, if
not available, the provider’s cost report period of at least
six months on file with the department before July 1, 1991.

(11) EXCEPT AS OTHERWISE SPECIFIED IN_ [RULE XITI] ARM
46.12. (o) 3, THE Ol S THE PRO-
\'4 4 [os] S W A

W
CLUSIV. V. B Q NO' V, -

' SIX MO S W
THE u

Subsections (2) (b) through (2)(d) (i) remain as proposed.

i [o
S F v S 0. A
QF AT LEAST SIX MONTHS WITH A FISCAL YEAR ENDING BETWEEN
JANUARY 1, 1991 AND DECEMBER 21, 1991 INCLUSIVE, SUCH PROVIDER
C E| N (6] OF CAL NG
THE MEDIAN,
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(e) "Operating costs" means allowable patient-related
administrative costs (including home office and management
fees), dietary, laundry, housekeeping, plant operation, and
other allowable patient service costs, SUBJECT TO THE PRO-
VISIONS OF [RULE XX] ARM _46.12.1258, not included in the
direct nursing personnel cost component or the property cost
component.

Subsections (2)(f) and (3) remain as proposed.

(4) The operating cost limit is 335% 110% of wmedian
operating costs.

Subsection (5) remains as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6-101 and 53-6-113 MCA

IRULE VIX]l 46.12.1231 _ RIRECT _NURSING PERSONNEL _COST

COMPONENT Subsections (1) through (2)(a) remain a=s
proposed.

(1) Except as otherwise specified in [Rule XIII] ARM
46.12.1243, for rate year
1992, the base period is the provider’s cost report period of
at least six months with a fiscal year ending between January
1, 1989 and December 31, 1989 inclusive, if available or, if
not available, the provider’s cost report period of at least
six months on file with the department before July 1, 1991.

v ' ) 5 O WITH

Subsection (2)(b) remains as proposed.

(c} "Direct nursing persomnel cost® means allowable
direct nursing personnel wages, salaries and benefits, to the
extent such are direct costs of patient-related services
actually rendered within the facility and are separately
identifiable, rather than merely allocable, as such. birect
nursing personnel costs include the accrued wages, salaries
and benefits of registered nurses, licensed practical nurses,
nurse aides, and director of nursing, if any, to the extent
such wages, salaries and benefits meet the other requirements
of this definition AND SUBJECT TO THE PROVISIONS OF [RULE XX]

Subsections (2) (d) through (2)(f) (i) remain as proposed.
{ii) FOR PURPOSES OF SETTING STATE _FISCAL YEAR 1993

PROVID

THE M

Subsection (3) remains as proposad.

{a) FOR PURPOSES OF SUBSFCTION (3), THE FPROVIDER’S
INFLATED BASE PERIQOD COMPOSITE NURSING WAGE RATE SHALL NOT BE

20-10/31/91 Montana Administrative Register



-2054-

LESS T (o) H \'4 GE W, S TER-
M F D BA Y 0 9) NFO ON FOR A
PROVIDERS.

(4) The direct nursing personnel cost limit is 340% 125%
of the statewide median average wage, multiplied by the pro-
vider’s most recent average patient assessment score,
determined in accordance with [Rule VIII] ARM 46.12.1232.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

32 SMEN ORING AND
R NTS (1) Each provider must report to
the department each month the care provided for each medicaid
resident in the facility on the forms provided and in accor-
dance with the patient assessment manual and instructions
SUPPIIEd by the departmentL_!HIQﬂ_QQ_IAIEQ_BﬁQQLJQEMIi_AﬁQ
ONS FOR CO 1EN . The patient
assessment manual dated Ja%yh—&sT SEPTEMBER 1991 is hereby
adopted and incorporated herein by reference. A copy of this
manual is available from the Medicaid Services Division,
Department of Social and Rehabilitation Services, 111 Sanders,
P.0. Box 4210, Helena, MT 59604-4210.

Subsections (2) and (3) remain as proposed.

(4) Based upon the monthly patient (resident) assessment
form submitted BY the provider in accordance with subsection
(2) and considering such hours as are allowable under the
patient assessment manual, the department will determine the
provider’s hourly patient assessment score for the month as
follows:

Subsections (4) (a) through (5)(c) remain as proposed.

(6) At least once annually, the department or its agents
will monitor the monthly patient assessment abstracts for
accuracy and consistency with medical records maintained by
the provider. If the department’s monitor team finds that the
abstracts, i i

AS SUBMITTED TO THE DEPARTMENT BY THE PROVIDER
FQR__THE MONTH, are significantly different, as defined in
subsection (6)(a), than the abstracts as aﬂbmieted~—te——the
SUPPORTED AND
v D B oV 's ORDS, the provider’s
average patient assessment score, for purposes of determining
the direct nursing personnel cost limit under [Rule VII] ARM
46.12.1231, will be the provider’s hourly patient assessment
score for the monitor month, calculated using the methodology
described in subsection (4)(a) and based upon the abstracts as
verified by the monitor team.

(a) For purposes of these rules, "significant differ-
ence" and "slgnlflcantly different" mean a—ten—pereent—er
MINUT N TH T AS
SUBMITTE E PROV T E T OR Mo,
C R, R LESS THAN TH S DETE N

MONITOR TEAM.
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Subsections (6) (b) through (6)(4)(i)(B) remain as pro-
posed.

(e) Within thirty (30) days of the department’s mailing
of the monitor findings as required under subsection (6)(b),
the A provider WHICH OBJECTS TO THE SAMPLING TECHNIQUE may
request a monitor of 100% of the monthly patient assessment
abstracts for the month originally monitored.

Subsections (6) (e) (i) through (6) (e)(iii) remain as
proposed.

(7) A provider whose direct nursing personnel cost
component, effective July 1, has been determined using a THE
provider’s average patient assessment score determined in
accordance with subsection (6) or (6)(e) (i), may request that
a new monitor be performed. In the event of such a request,
the monitor will be performed on a month from the period May
through October, as selected by the department or its agents.

Subsections (7)(a) and (7){(a) (i) remain as proposed.

(b) IF the new monitor findings indicate that a signifi-
cant difference exists, there will bhe no change in the pro-
vider’s rate.

(8) Providers must provide staffing at levels which, at
a minimum, egual the staffing requirements indicated by the
provider’s heourly AVERAGE patient assessment score fer—the
wmenth, determined in accordance with this section.

Subsections (8)(a) through (8)(b)(ii) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-108 MCA

[RULE IX] 46.12.1235 OBRA ._COST.. COMPONENT Subsection
(1) remains as proposed.

(2) For all providers, the OBRA increment will be §3+56
$2.00 per patient day.

(a) The OBRA increment covers the medicaid share of
nurse aide certification training costs incurred to meet OBRA
requirements and all other fiscal year 1992 costs of complying
with the requirements of the Omnibus Budget Reconciliation
Acts of 1987, 1989 and 1990, public laws 100-203, and 101-239
AND 101-508, and all state and federal laws and regulations
adopted thereunder, including but not limited to the costs of
training for nurse aides other than the costs of actual test-
ing required for nurse aides.

Subsections (2)(b) through (3)(c) (i) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

RULE XI1 46.12.1240 GRANDFATHERED PROPERTY COST COMPO-
NENT Subsections (1) through (5)(e) remain as proposed.
1] : ) 2o E &) 3 ie
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

[RULE XII] 46,12.1241 CHANGE IN PROVIDER DEFINED

Subsections (1) through (1) (d) remain as proposed.

(2) In determining whether a change in provider has
occurred within the meaning of this section, the provisions of
federal medicare law, regulation or policy or related caselaw
regarding changes in ownership under the medicare program i
ARE not applicable.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

{BRULE XIII1 46.12.1243 INTERIM PER DIEM RATES FOR NEWLY
CONSTRUCTED FACILITIES AND NEW PROVIDERS Subsection (1)

remains as proposed.

(2) For in-state providers, other than ICF/MR providers,
which as of July 1 of the rate year have not filed with the
department a cost report covering a period of at least six
months participation in the medicaid program in a newly con-
structed facility or following a change in provider as defined
in [Rule XII) ARM 46.12,1241, the interim per diem rate shall
be the bed-weighted median per diem rate for all nursing
facility providers. JIF THE NEW PRQVIDER RESULTS FROM A CHANGE

PREVIO RATE YEAR
N The interim rate shall
be determined based upon all non-interim provider rates
determined by the department and effective as of July 1 of the
rate year. '
Subsections (2) (a) through (3)(b){(iil) remain as pro-
posed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

(RULE XIV1 46,12.1245 SEPARATELY BILLABLE ITEMS

(1) In addition to the amount payable under the provi-
sions of ([Rule VI(l1) or (4)] ARM 46.12.1229(1) or (4), the
department will reimburse nursing facilities located in the
state of Montana for THE FOLLOWING separately billable items

Subsections (1) (a) through (1) (aa) remain as proposed.

Original subsections (1)(bb) through (1) (fffff)(iii)
remain as proposed but will be renumbered as subsections
(1) (ab) through (1) (df) (iii).
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original subsection (1)(ggggg) remains as proposed but
will be renumbered as subsection (2).

(ia) If the items listed in subsections (1) (a) through
{E££££) (1) (df) are also covered by the medicare program and
provided to a medicaid recipient who is also a medicare recip-
ient, reimbursement will be 1limited to the lower of the
medicare prevailing charge or the amount allowed under subsec-
tion +a) (2). Such items may not be billed to the medicaid
program for days of service for which medicare Part A coverage
is in effect.

original subsection (1)(ggggg)(ii) remains the same in
text but will be renumbered as subsection (2)(b).

original subsections (1) (hhhhh) through (1)(3jjjij}) remain
as proposed but will be renumbered as subsections (3) through
(5).

(Jdudeee6) Non-emergency transportation  for activities
other than those described in [Rule II{m)-(13)] ARM
46.12.1222(13), may be billed separately in accordance with
department rules applicable ta such services. Emergency
transportation may be billed separately by an ambulance ser-
vice in accordance with department rules applicable to such
services.

Original subsection (1)(1111l) remains as proposed but
will be renumbered as subsection (7).

(mmmwm8) The provisions of subsections <{hhbhil) (3)
through +33333) (7) apply to all nursing facilities, including
intermediate care facilities for the mentally retarded,
whether or not located in the state of Montana.

Original subsection (1) (nnnnn) remains as proposed but
will be renumbered as subsection (9).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-~113 MCA

\'i 46,12.124

Subsections (1) through (1) (m) remain as proposed.

(n) £or items usually reimbursed under the per diem rate
o BUT FOR which the resident reguests a specific item or
brand different from that which the facility routinely stocks
or provides (e.g., special lotion, powder, diapers); and

(o) over-the-counter drugs other than THE routine stock
items, such as acetaminophen, aspirin, milk of magnesia,
mineral oil, suppositories for evacuation, maalox and mylanta,
WHICH ARE REIMBURSED AS PART OF THE PER DIEM RATE.

Subsections (2} through (2)(b) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6~101 and 53-6-113 MCA

[RULE XVI] 46.12,3249 _ REIMBURSEMENT FOR INTERMEDIATE

CBARE FOR THE MENTALLY RETARDED Subsections (1) through
(4) remain as proposed.

(5) The difference between actual includable cost
allocable to services to medicaid residents, as limited in
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subsection (2), and the total amount paid through the interim
payment rate will be settled through the overpayment and
underpayment procedures specified in [Rule ¥¥I% XXII] ARM
46.12.1261.

Subsection (6) remains as proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec, 53-6-101 and 53-6-113 MCA

[RULE XVIIl 46.12.1251 REIMBURSEMENT TO QUT OQF STATE

FACILITIES Subsections (1) through (4)(c) remain as
proposed.

(d) a properly completed level I screening form for the
resident, as required by ARM 46.12.1302]1, et seq.;

(1) .
A level I screening must be performed prior to entry into the
nursing facility to determine if there is a diagnosis of
mental illness or mental retardation and if so, to conduct
assessments which determine the resident’s need for active
treatment. A Level I screening form may be obtained from the
department.

Subsections (4) (e) through (4) (h) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

Subsections (1) through (6) remain as proposed.

AUTH: Sec¢. $3-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA

21268 N

(1) ! Within
30 days of mailing of the department’s written determination,
including a rate or audit determination, a provider may
request an administrative review. The request must be in
writing, must state the provider’s objections in detail and
must include any substantiating information and documentation

v D I H

AD .
Subsections (1) (a) and (1) (k) remain as proposed.
(c) The provider’s request may also include a request
for a conference as part of the administrative review. If
requested, the conference shall be held no later than 30 days
after the department receives the provider’s written adminis-
trative review request, AND detailed objections;, and IF A
PROVIDER REQUESTS A CONFERENCE AS PART OF THE ADMINISTRATIVE
REVIEW. ANY substantiating information and documentation THE
PROVIDER WISHES THE DEPARTMENT TO CONSIDER AS PART OF THE

REVIEW MAY BE SUBMITTED NO LATER THAN THE TIME OF THE CONFER-
ENCE. The conference shall be based upon the department’s
RECORDS AND determination and the provider‘’s written request,
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detailed objections and substantiating information and docu-
mentation

Subsection (1)(d) remains as proposed.

(2) Fair—hearingr In the event the provider does not
agree with the department’s determination—fellewing adminis-
trative review by—the-department DETERMINATION, the following
fair hearing procedures will apply. The hearings officer may
dismiss a fair hearing request if the provider fails to meet
any of the requirements set forth In subsections (2)(a)
through (e).

Subsections (2)(a) through (2)(c) remain as proposed.

(d) The falr hearlng request must

REGULATIONS, RULES QR POLICIES.
(e) The provider must prewvide SERVE a copy of the hear-
ing request aadweubs&en!&a&&nq—naﬁer&a}o—%e UPON the depart-

ment’s medicaid services division WITHIN 3 WORKING DAYS OF
FILING THE REQUEST.

Subsections (2)(f) and (2)(g) remain as proposed.

(3) Appeals In the event the provider or department
disagrees with the hearings officer’s proposed decision, a
request for appeal may be made by filing a notice of appeal
with the Department of Social and Rehabilitation Services,
Office of Fair Hearings, P.0. Box 4210, 111 Sanders, Helena,
Montanay 59604-4210. The appeal shall be to the board of
social and rehabilitative services appeals.

(a) The notice of appeal must be received within 15 30
days of mailing of the hearings officer’s written proposed
decision. The provider must serve a copy of the notice of
appeal upon the department’s medicaid services division WITHIN
3 . KWORKING DAYS OF FILING THE NOTICE OF APPEAL.

(k) The notice of appeal must state the specific grounds
for appeal. If no notice of appeal is filed within 18 230
days, the hearings officer‘s proposed decision shall become
the final agency decision.

Subsections (3) (c) and (3)(d) remain as proposed.

(e) The board direeter shall render its written decision
and mail copies to the parties within ninety days of final
submission of the matter to it. The board shall notify the
parties of the right to judicial review under the provisions
of Title 2, chapter 4, part 7, MCA.

Subsection (4) remains as proposed.

v
THE APPLICABLE PROVISIONS OF ARM 46,2.201, ET SEQ., EXCEPT
v S
2] T A'4

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 MCA
IMP: Sec. 2-4-201, 53-2-201, 53-6-111 and 53-6-113 MCA
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4. The Department has amended Rule 46.12.1209, OVERPAY-
MENT AND UNDERPAYMENT as proposed.

5. The Department has amended the following rules as
proposed with the following changes:

46,12,1208 COST REPORTING The procedures and forms for .
maintaining cost information and reporting are as follows:

(1) Aeeounting-Prineiples+ Generally accepted account-
ing principles shall be used by each provider to record and
report costs. As part of the cost report these costs will be
adjusted in accordance with these rules to determine includ-
able costs.

(2) Methed—of—heceunting~ The accrual method of ac-
counting shall be employed, except that, for governmental
institutions that operate on a cash method or a modified
accrual method, such methods of accounting will be acceptable.

(3) ¢Eest—Findings Cost finding means the process of
allocating and prorating the data derived from the accounts
ordinarily kept by a provider teo ascertain its costs of the
various services provided. In preparing cost reports, all
providers shall utilize the methods of cost finding described
at 42 CFR 413.24 which the department hereby adopts and incor-
porates herein by reference. 42 CFR 413.24 is a federal regu-
lation setting forth methods for allocating costs. A copy of
the requlation may be obtained from the Medicaid Services

Department of Social and Rehabilitation Services,
P.O. Box 4210, 111 Sanders, He;ena, Montana 59604-4210.

(4) Uniferm—Finaneial--and—GtatistiealReperts Provider
costs are to be reported based upon the provider’s fiscal year
using the financial and statistical report form provided by
the department. The use of the department’s financial and
statistical report form is mandatory for participating facil-
ities. These reports shall be complete and accurate; incom-
plete reports or reports containing inconsistent data will be
returned to the provider for correction.

(a) Filing—peried—— Cost reports must be filed within
90 days after the end of the provider’s fiscal year.

(b) bate—filing— In the event a provider does not file
within 90 days of the closing date of its fiscal year, or
files an incomplete cost report, an amount equal to 10 percent
of the provider’s total reimbursement for the following month
shall be withheld by the department. If the report is overdue
or incomplete a second month, 20 percent shall be withheld.
For each succeeding month the report is overdue or incomplete,
the provider’s total reimbursement shall be withheld. All
amounts s0 withheld will be payable to the provider upon sub-
missian of a complete and accurate cost report. Unavoidable
delays may be reported with a full explanation and a request
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made for an extension of time limits prior teo the filing dead-
line. However, there is a maximum limitation of one 30~-day
extension.

Subsection (4)(c) remains as proposed.

(5) Maintenance—of Reeordsr Records of financial and
statistical information supporting cost reports shall be main-
tained by the provider and the department for three years
after the date a cost report is filed, or the date the cost
report is due, whichever is later.

Subsections (5)(a) through (6) remain as proposed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA

CEDURES (1) Administrative Rpeviews Within 35 30 days
of mailing wreeeipt of the department’s written
reeemneada%tensT——er——rate Qg;g;m;ng;lgg, the prov1der may

REVIEW, Within the 35 30 days a provider may request jin
_;i;;ng an extenslon of up to 39 15 days for submission of

tra
review. The department may grant further extensions for good
cause shown. Requ n t
w ejv b h i i iv

wit t eriod i xtensio -
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g - N4

(2) Fair—Hhearings In the event the provider does not
agree with the department’s ADMINISTRATIVE REVIEW determina-
tion fellewing—adainistrative—review by —the—department, the
following fair hearing procedures will apply. The hearinas

Subsections (2)(a) through (2)(c) remain as proposed.
(d) The fair hearing request shald nust

department’s d—z—reeter-r medlcald bumu——and—e-ﬁﬁee—eﬁ—l—eqa-}
affaire services divisjon WITHIN 3 WORKING DAYS OF FILING THE
REQUESTY -

Subsections 2(f) and (g) remain as proposed.

(3) Appealr In the event the provider or department
dxsagrees thh tha hearlngs officer's proposed decision, a
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30 days, _the. hearings efficer’s proposed_decjsion shall become
the f isjion.
Subsections (3)(c) through (5} remain as proposed.
6 T oV o] HIS SE ON P IN ADDITION
T PPLICABL OVISTO [o] 46.2.201 s
VISIONS_Q o) L TROL IN T EN
OF A CONFLICT WITH T PROVISTONS OF A .2.20

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113 MCA
IMP: Sec. 2-4-201, 53-2-201, 53~6~111 and 53-6-113 MCA

6. The department has repealed Rules 46.12.1201,
46.12.1202, 46.12.1203, 46.12.1204, 46.12.1205, 46.12.1206 and
46.12.1207 as proposed,

7. The Department has thoroughly considered all
commentary received:

1. Adequacy of nursing Facility Funding

COMMENT: Adequate reimbursement is not being achieved. The
system continues to be underfunded and this proposal exacer-
bates that problem by inequitably distributing the available
funding.

: Some contend that the appropriation for nursing
facility services is inadequate to pay for the costs of all
economically and efficiently operated facilities. Certainly,
it is inadequate to meet everyone’s expectations. The depart-
ment therefore must allocate scarce dollars in an egquitable

fashion. All must share in the burden of an underfunded
system.
COMMENT: The department should c¢ontinue to work on the

formula until it meets all expectations.

RESPONSE: The department contracted for a nursing facility
reimbursement study in 1989/1990. The results of the study
were used to establish the budget request to the legislature
for funding the nursing facility program for fiscal years
1992/1993. The funding requested was derived from an analysis
of fiscal year 1987 cost report information adjusted by infla-
tion, utilizing the DRI index. This analysis suggested that
the system of reimbursement for nursing facilities should be
updated to more current cost information. The department
feels that the funding level is adequate to reimburse the
economical and efficient costs of nursing facilities if it is
distributed appropriately.

The department was concerned that the current system of reim-
bursement would not meet the department’s gnals for the
program and would not set rates fairly. The department
believes the proposed system as finally adopted meets the
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department’s goals of compliance with federal medicaid reim-
bursement law, promotion of quality of care, provision of
incentives to control costs, and fair and equitable rates.

The department agrees that any reimbursement formula must be
evaluated on an ongoing basis to insure that the formula is
achieving the desired results and to improve it. The depart-
ment will continue to work with interested parties to improve
the system.

COMMENT: The department should defer final changes to the
rate methodology because the source of funding for the 92-93
biennium is uncertain. Much of the increased funding comes
from the nursing facility utilization fee enacted by the 1991
legislature. This source of funding for the state’s sghare of
medicaid funding is controversial and HCFA is opposed to jit.
OBRA 1990 provides that this type of funding is permissible
but that federal funding would not be available to compensate
facilities directly for such fees. Also, OBRA 1990 extended
through December 31, 1991 an existing moratorium on issuance
of any final regulations by HCFA on the subject. Congres~
sional action has not entirely resolved this controversy and
these funding devices have drastically escalated the federal
share of medicaid spending.’ Given the uncertainty the depart-
ment should wait to make any changes until there is greater
certainty about the long term use of such funding sources.

: The department agrees that there is controversy
surrounding, and that HCFA opposes, the use of certain pro-
vider specific fees and taxes. However, the department
believes that under OBRA 1990, congress specifically
authorized provider-specific taxes, so long as the state does
not use federal funds to reimburse facilities for the costs
attributable to such taxes. Sea 42 U.S.C.A. § 1396a(t) and
1396b(1i) (10). The department believes that the regulations
recently published by HCFA on the subject exceed the authority
granted by Congress and directly contradict the congressjonal
decision to allow use of such fund raising measures, despite
the opposition of HCFA. Because the department believes that
the utilization fee is within the scope of congressional
approval, the department will not forego this source of fund-
ing in setting reimbursement rates for nursing facilities.

COMMENT: 1t appears the nursing facility utilization fee is
put on those pecple least able to pay. Then it goes into the
general fund. It will take a legislative act to get it out.

RESPONSE: The legislature provided that the fee may not be
assessed against those people who are least able to pay. The
fee cannot be assessed for days of care paid for by private
individuals. Persons whose nursing home care is funded by
medicaid or medicare, over two-thirds of the people in nursing
homes, cannot legally be made to pay the fee personally.
While the funds generated by the fee are deposited in the
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general fund, the legislature appropriated the funds for
various purposes.

COMMENT: Most of the newly appropriated money is being
distributed in the first year of the biennium. Next year with
updated cost information, fewer facilities will have costs
met.

RESPONSE: In total there is available $6.62 per bed day in
fiscal year 1992 and $10.36 per bed day in fiscal year 1993 in
new funding for medicaid nursing facility services. It is
true that the biggest increase will occur during fiscal year
1992. The appropriated funding was projected using DRI infla-
tion indicators. The department believes that unless cost
trends in the Montana industry are substantially higher than
cost trends nationwide, funding in the second year of the
biennium will be adequate to provide reimbursement which meets
federal reimbursement requirements.

2. W Ado A New Methodolo Now

co NT: Commentors stated they support the proposed major
changes to the current reimbursement system because the
current system does not reflect the true cost of operating a
facility today. The current system does not relate closely to
individual facility costs but rather is based upon averaging.
Each facility is unique, and has different problems and
different justifiable costs. By contrast the proposed system
is more sensitive to patient acuity, direct nursing costs and
general operating costs. The proposed system will improve
quality of care and help facilities meet OBRA requirements,
while keeping unnecessary spending to a minimum. We suppart
the philosophy of the proposed system which is more facility-
specific and sensitive to direct patient care issues. The
current system has received substantial criticism from the
industry in recent years. The department worked hard in the
past legislative session to obtain adequate funding for
nursing facilities. But substantial increases in funding
alone do not assure rates which comply with law. The state
could be vulnerable to suits and to disapproval of its state
plan if it continues to use the current system.

RESPONSE: The commentor has described many of the reasons that
the department has elected to revise the reimbursement system.
The department agrees that a change is needed and bhelieves
that the new methodology addresses these issues,

COMMENT: Commentors stated that they support the proposed
system with the understanding that its problems will be cured
during the next twelve months.

RESPONSE: The department believes the npew reimbursement
methodology provides a legally sound and a fair basis for
ratesetting. However, as with any new system, refinements and
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adjustments likely will be necessary. The department intends
to continue working to improve the new system through working
committees that will be appcinted to do further study.

COMMENT: Nearly everyone would agree that the current system
is in need of repair and revision. It was put into effect in
1982 as a 3-year system. The system is now entering its tenth
year of operation without a thorough review of its effective-
ness. There are inequities which need to be addressed. But
it is an error to simply throw together a third-rate replace-
ment. The danger of adopting a poorly planned methodology are
greater than the risks of retaining the present system for one
or two more years.

COMMENT: The existing methodology is not inherently flawed,
but has been inadequately funded, leading to four major
problems: (1) use of a budget based inflation index which bore
no relation to actual industry experience in Montana; (2)
failure to timely rebase rates; (3) insufficient adjustments
to account for patient acuity due to the averaging process;
and (4) some inequities with the geographic wage factor. At
the same time the existing system featured appropriate and
legitimate incentives to contain costs and to profit by oper-
ating efficiently and economically while furnishing gquality
care. The department’s proposal would eliminate not only some
of the problems with the old system, but also many of its
redeeming qualities.

COMM : What’s the rush? The department should delay imple-
mentation, study the new system further and then use 1991 cost
data as base period information. The old system has worked
well. There has been virtually no time to study and digest
the effects of the new system.

RESPONSE: The department has thoroughly studied the existing
system and believes that it has serious flaws that prevent
achievement of the department’s goals. The new system has
been developed through careful and thorough analysis and will
better serve the needs and goals of the medicaid nursing
facility program. Whether or not the c¢urrent system is
"inherently flawed" depends upon one’s perspective and goals.
Certainly, for a for-profit facility making a large profit,
the current system is doing exactly what it should. However,
the department is charged with a broader mission than insuring
profits. We believe the new system will facilitate the
department’s objectives much more closely than the current
system, especially in the key area of gquality of patient care.
It will encourage all facilities to continue to find ways to
economize and increase efficiency.

The department disagrees that this process has been rushed or
that there has not been ample notice given by the department
that a change was going to be made in the future for reim-
bursement to nursing facilities. The department established a
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nursing home task force over two years ago which discussed at
length the problems with the current system of reimbursement,
what could be done to incorporate changes within the scope of
the current methodology and what changes would have to be made
under a modified methodology or studied further. Based upon
the discussions of the nursing home task force, the department
believed it needed an independent evaluation of how the system
of reimbursement was currently working in Montana. The
department contracted for a study to analyze the current
system of reimbursement and recommend changes to make the
system more responsive to the needs of the industry and the
department. The resgulting reimbursement study was the basis
for establishing funding levels granted by the legislature for
fiscal years 1992 and 1993.

In addition, the department hired a national consulting firm
to advise the department regarding improvements in reimburse-~
ment methodology. This process included evaluation of cost
information submitted by providers, Montana specific industry
data, information available nationally regarding distribution
methodologies, and the results of such methodologies in other
states. This was not a rushed process, but a planned process
that has spanned more than two years.

The department believes that the current system nho longer
serves the needs of the medjcaid program, medicaid residents
or medicaid providers as a whole. Otherwise it would not have
pursued studies or performed the amount of analysis that has
been done to find a better way to determine rates. The
department believes there are inequities in the current
methodology and has chosen to address those inequities now te
the extent possible. The department believes that to do
otherwise would be to stick its head in the sand in the hope
that the inequities would take care of themselves.

The complaints listed above about the current methodology have
been addressed in the new system. The use of a defined
inflation index has been remedied by selection of the DRI
index. The failure to timely rebase rates has been addressed
in the proposed system by rebasing to recent cost data and
indicating that rebasing will occur again for 1993 rates. The
system has been improved by using facility specific cost
information to establish upper limits rather than averages of
industry cost information. The use of averaging in the
patient acuity factor has been eliminated and individual
facility patient assessment information is used in setting
each facility’s direct nursing component. The geographic wage
factor has been eliminated, and the direct nursing cost compo-
nent is based instead upon actual wages being paid.

Some supporters of the current methodology say that the
current system was very good at containing costs and allowing
facilities to achieve a profit while providing guality care.
However, the department believes the current system depended
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too much on profit motivation, took too little account of
legitimate facility differences, and failed to adequately
emphasize quality of care. The department believes there were
enough inequities under the current system of reimbursement to
warrant a shift in emphasis from profits to gquality of care
and a system that is more responsive to individual facility
circumstances.

3. Boren Amendment Requirements

COMMENT: Neither the original proposal or the modified pro-
posal meet either the procedural or substantive requirements
of federal law, i.e., the Boren Amendment. Under federal law,
the state must make appropriate findings to support its assur-
ances that its rates are reasonable and adequate to cover the
costs that must be incurred by eftficiently and economically
operated facilities in order to comply with federal and state
licensure and certification standards. The procedural
requirements are that the state must at a mninimum make
findings which identify and determine: (1) efficiently and
economically operated facilities; (2) the costs that must be
incurred by such facilities; and (3) payment rates which are
reasonable and adequate to meet the reasonable costs of the
state’s efficiently and economically operated facilities.
These requirements mean that the state agency must engage in
reasoned ratemaking, i.e., it must weigh all significant
factors in a principled manner in order to determine the
adeguacy of the rate and it must articulate its reasoning
process with clarity.

It is evident that the department has not complied with these
procedural requirements. When initial public comment revealed
problems, the department hurriedly revised its proposal to
deal with those problems. Even so, the revised proposal still
has major problems. It is not clear how the department would
define economically and efficiently operated facilities or
identify costs that must be incurred by such facilities. The
proposal includes certain limiters that implicitly define
economy and efficiency. Yet, the system then goes on to cap
those amounts. Thus, economic and efficient facilities
receive less than their costs, in patent violation of the
Boren Amendment.

The department has made no attempt to reconcile its proposals
with earlier assurances made to the federal government. The
state has suggested to HCFA that it does not and should not
reimburse facilities for excess staffing. The department
evidently has reversed itself on this point but has offered no
explanation why it has done so.

Further, despite a significant funding increase, there are
serious questions whether the manner in which the department’s
proposals would allocate the funds would result in rates that
are substantively adeguate under the Boren Amendment. Less
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than 30% of facilities would have their full allowable costs
covered by the medicaid rates generated under the department’s
proposals. Rate methodologies producing rates within the
0-40th percentile range have generally been found to be sub-
stantively and/or procedurally invalid by the courts.

By the department’s own estimates, 52% of facilities will not
receive rates egqual to or exceeding their full allowable cost.
This figure is based upon the department’s comparison of
facilities’ proposed rates to inflated allowable costs. This
comparison is invalid because the department’s "estimate" of
inflated allowable cost is flawed. The department’s use of
1989 cost reports for purposes of determining inflated allow-
able costs is unreasonable because 1989 cost reports do not
reflect substantial cost increases experienced by facilities
between 1989 and 1990, They include no cost of OBRA compli-
ance, no adjustment for patient acuity or increased mandatory
staffing requirements, and no adjustment for the $1.00 per day
utilization fee. These are all costs which must be incurred.
When these costs are considered, 68 out of 95 facilities (over
70%) will not have costs met by the proposed rates.

Further, the arbitrary cap on rate increases has been adopted
to stay within budget limits, as indicated by the department’s
August 14 memorandum stating that the operating cap and
increase cap were lowered to redistribute funding. This is a
blatant example of rates being set based upon budgetary con-
straints, contrary to the Boren Amendment. The proposed
system implicitly defines an "economically and efficiently
operated facility" as one which is able to keep operating
costs at or below 115% of median operating cost and its direct
nursing personnel costs at or below 140% of the statewide
median average wage adjusted for the facility’s patient
assessment score. The system "agrees"™ that costs up to these
levels are allowable amt should be paid, yet some facilitjes
are not paid for these costs simply because such payments
would exceed an arbitrary limit. The facilities which are
affected by this limit are facilities whose rates fall short
of meeting reasonable and allowable costs identified by the
department.

COMMENT: The proposed system fails to meet Boren Amendment
requirements because it was designed to distribute a predeter-
mined number of dollars., Neo studies have been performed to
determine the effects on providers or residents or how rates
will be adequate under federal law. The number of providers
wha recoup actual costs is meaningless without documentation
that the system ensures that all provider requirements are
met. Unless the state can show that the parameters of the
system are based on quality of care or access, the state will
lose a Boren suit. Budgets rather than Boren controlled the
final parameters of the systenm.
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RESPONSE: The department strongly disagrees with the assertion
that the department’s new reimbursement methodology, as
finally adopted in these rules, fails to comply with the
requirements of the Boren Amendment. The department will not
attempt here to fully state its case under the Boren Amend-
nment. However, the department has engaged in an extensive
findings process which has resulted in reasoned choices
regarding the features of the new system.

The commentors misunderstand the findings process followed by
the department. The department does not rely upon the per-
centages or other similar parameters in the methodology to
*implicitly define" an economically and efficiently operated
facility. Rather, the department has explicitly and carefully
identified the cost that must be incurred by an efficiently
and economically operated provider. A comparison of these
costs to the rates generated by the system indicates that the
department’s rates meet Boren Amendment standards. For
reasons which are described in other responses in great
detail, the department believes its cost projections used in
this process are valid and reasonable. The department has
also made appropriate findings regarding quality of care and
access to services.

There is no legal requirement that a particular percentage of
facilities receive rates which cover all of their actual
costs. The department has reviewed the numbers of facilities
which are reimbursed all costs and certain percentages of
their costs. The department believes that the system meets
the substantive requirements of the Boren Amendment.

The department does not agree that it has elected to reimburse
"excess" staffing. The department recognizes that in light of
OBRA requirements and apparent understaffing by many facili-
ties, patient care should be a higher priority than it is
under the current system. The department is not limited in
this process by the assumptions or shortcomings of the current
system, which encouraged facilities to staff at the lowest
possible level. Throughout the first rule notice and this
document, and on numerous other occasions, the department has
provided extensive explanation of its goal of improved quality
of patient care.

The other issues raised in these comments are addressed in
other comments and responses.

COMMENT: The required OBRA assurances will not be met by the
proposed system.

RESPONSE: The law requires the state to assure the federal
t that its 8tate plan provides for payment of nursing
acility services through the use of rates that take into
account the costs of complying with the nursing home reform
requirements of OBRA 1987, including the costs of services
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required to attain or maintain the highest practicable
physical, mental and psychosocial well-being of each medicaid
resident.

The department has assessed the impact of implementing the
OBRA requirements. The department reimburses each facility an
amount in addition to the per diem rate to meet the cost of
training for nurse aides, ongoing education, 24-hour staffing,
physician involvement, patient trust funds, gquality assurance
committee, and other costs of OBRA implementation. The
department also reimburses facilities up to 20 cents per hour
plus benefits for increased nurse aide wages due to obtaining
certification. For fiscal year 1992 the department will
inflate the OBRA per diem add on component using the DRI
index. The requirement of maintaining the highest practicable
physical, mental, and psychesocial well-being of each medicaid
resident is met under the OBRA requirements and there will be
no new costs associated with this OBRA 90 language change.
The department has added language to Rule I(4) to clarify that
the reimbursement methodology was designed to take meet such
costs.

Moreover, many of the OBRA requirements relate to direct
patient care and the new methodology recognizes the costs of
direct patient care to a greater extent than the current
methodology. The department believes that the new methodology
provides further assurances that the costs of meeting OBRA
requirements will be met.

The department believes that its reimbursement rates,
deternmined using the new methodology and add-on components,
meet the OBRA requirements and take into account facilities’
costs including the costs of services regqguired to attain or
maintain the highest practicable physical, mental, and psycho-
social well-being of each medicaid resident.

COMMENT: Considering the OBRA, mninimum wage and bed tax
increases, it is unrealistic to expect a provider to accept a
rate decrease for fiscal year 1992. Since the department has
assured the federal government that prior rates were adequate
but not excessive, it would be difficult to give assurances
that lower rates are adequate in light of increased costs and
inflation.

RESPONSE: The department believes that a facility’s rate
should relate to its projected cost, subject to reasonable
limits, rather than to a previous rate. The department has
assured the federal government that its rates met federal
reimbursement standards for prior rate years. This does not
establish that any particular facility was economically and
efficiently operated or that rates waere barely adequate, such
that any reduction would automatically violate federal law.
The courts have rejected the argument that state agency assur=-
ances to the federal government constitute recognition of a
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particular facility as economic and efficient or designation

of rates as the minimum legal level of reimbursement. See
Wisconsin Hogpital Association v. Reivitz, 733 F.2d4 1226,

1232-33 (7th Cir. 1984). The issue is not how a rate compares
to a previous rate, but rather whether the actual rate paid
meets federal standards.

The department believes, based upon reasoned and principled
analysis and taking into consideration the noted cost.
increasesg, that rates under the new system will meet or exceed
federal regquirements. The department will not increase rates
to cover the bed fee. However, a 5.5% minimum rate increase
over the fiscal year 1991 level of reimbursement has been
implemented in the final rule as a transitional measure. This
provision is discussed in greater detail in other responses in
this document.

: Do Myers & Stauffer believe the distribution under
their proposal meets Boren Amendment Standards? If the
current system were rebased and yielded rates that paid the
full costs of the same number of facilities as their proposal,
would such a system meet Boren Amendment requirements? In
addition to counting up how many facilities receive full
costs, what other major factors do they consider in deter-
mining whether a system will withstand a Boren Amendment
challenge? 1s it possible to work those factors into the
current system? If not, why not?

RESPONSE: The department and Myers and Stauffer believe that
the rates generated under the new system will meet or exceed
Boren Amendment standards. The Boren Amendment does not
require that any particular number or percentage of facilities
receive a rate equal to or exceeding actual costs. The Boren
Amendment requires compliance with both procedural and sub-
stantive requirements. The department has summarized in
response to other comments above the analysis, findings and
determinations involved in determining Boren Amendment compli-
ance. While it may be possible to revise the current system
to comply with Boren Amendment requirements, the department
believes that the new methodology better suits the require-
ments of the Boren Amendment and meets the department’s other
goals for a medicaid nursing facility reimbursement system.

4. it [d ce

COMMENT: One of the major problems with the way rates are set
is the lack of consumer input. Historically, reimbursement
rule hearings have been attended only by industry representa=-
tives. That’s a problem because so much of the industry has
become profit-~driven and no longer appears to be motivated by
a desgire to provide the best quality of care to nursing home
residents.
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Our skepticism about industry performance comes from experi-
ence which has taught us that, along with the increased
corporatization of the industry, comes an increase in the need
for outside monitoring of industry’s commitment to the task at
hand. 1In the 1989 legislative session, MHCA asked workers to
lobby for the so=called $.20 per hour raise in conjunction
with new training and certification requirements for nurse
aides. when workers did lobby and the bill was passed, the
industry then tried to convince the state that facilities
could only pass on a 7 or 8 cent raise to workers because of
overhead costs. Recently, a nursing home administrator
informed staff that there would be no wage increases for the
upcoming year because medicaid increases only amounted to
$2,000 for the year. Yet, department staff stated that the
same provider would receive an $11,000 increase for the year.

Most certified nurse aides work for wages and benefits that
keep them at or below the poverty level and that include no

health insurance. While large corporations make record
profits, the same companies pay $4.25 per hour only because
the law says they must. Minimum wage workers with low

benefits who are not treated with dignity or respect cannot be
expected to provide the high quality of care that nursing home
residents should be able to expect from their facility.

Our research shows that for-profit nursing facilities in
Montana are making plenty of money and most of it is going out
of state to the parent corporation. One corporation earned a
net profit of one and a half million dollars on 3 facilities
in Montana. The state should take this into consideration as
it decides what the formula will be.

Several national studies show the direct correlation between
increases in staffing levels and staff compensation and
increases in quality of care. Direct experience working in
nursing facilities show that many injustices occur when you
try to run a nursing facility without enough staff. Lack of
adequate staffing laevels can cause residents to lie in their
own urine and feces, baths to be forfeited, feeding to be
rushed at the expense of resident health, and many other
horrible injustices.

Advocates for residents believe the newly appropriated funds
should be used for increased staffing ratios and better com-
pensation for direct care staff. Lack of adequate staffing is

the number one issue with nursing facility residents. The
state should take a greater role in monitoring to make sure
medicaid reimbursement coincides with quality care. The

formula should specifically address increases in the number of
staff in each facility based on patient acuity. The formula
should include built in measures of how facilities respond to
incentives for increased staffing, such as a periodic state
review or a mid-biennium hearing.
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Advocates for residents and workers will be watching to see
how the increased funding has been used. Nursing facilities
should be held accountable to show that the funds have been
used to provide quality of care.

COMMENT: The single largest area of complaints received in
the state 1long term care ombudsman’s office i lack of
adeguate staffing in nursing homes. If a facility is operat-
ing without adequate staff, residents’ basic needs are not met
on a daily basis and in a timely manner. Understaffing can
also have far reaching health, safety and psychosocial impli-
cations for residents. When residents and family members have
discussed understaffing with facilities, lack of money invari-
ably is mentioned as the reason more staff cannot be hired.
Consumers have been led to believe that either medicaid reim-
bursement is too low or that facilities cannot receive reim-
bursement for any increases above staffing levels set by the
state. The proposed rule addresses both of these issues
through increased funding and development of a direct care
cost center with substantial incentives for increased staff-
ing. By using an incentives approach rather than a directive
approach, the department allows facilities flexibility in
allocating funds to meet their individual situations.

Changes in federal nursing facility requirements are intended
to increase the quality of life and care provided in nursing
hones. They are positive changes but many of them require
additional funding if they are to be implemented. Given the
size of increases in funding granted by the Jlegislature,
consumers rightfully expect increased quality in services. If
nursing facilities have been doing an adequate job meeting
federal requirements with past funding levels, it is logical
that a significant increase in funding should have a very
positive impact on future services. I urge the department to
develop a strong meonitoring system to see how increases are
being spent and whether the new incentives are having the
desired impact. It appears that as in no time in the past,
facilities as a whole have the ability to address the issue of
understaffing. Facilities should be accountable to spend
increases in a manner that is most responsive to resident
needs.

COMMENT: Advocates for the elderly desire that the quality,
quantity and training of staff be addressed. The department
has taken a positive step toward improving quality of care in
nursing homes by the proposed changes in the formula. These
changes will provide the opportunity to increase investment in
direct care staff. These changes will be accomplished without
harming either the avajlability of services or the profitabil-
ity of this industry. The proposed rules are responsive to
the concerns and desires of nursing home residents and their
families.
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COMMENT: The new money should go to pay more to low paid
workers in nursing facilities who do the actual patient care.
The administrative staff doesn’t help take care of patients.

RESPONSE: The department welcomes comment from individuals and
groups representing nursing facility residents and nursing
care workers. Their comment is necessary to a bhalanced per-
spective on medicaid nursing facility services and reimburse-
ment.

The department agrees that the emphasis under a publicly
funded program such as medicaid should be high quality care
rather than facility profits, We believe the new system will
encourage and reward high quality of care rather than reward-
ing profit without regard for the guality of patient care.

It is only logical to conclude that inadequate staffing levels
and underpayment of staff negatively affect quality of patient
care. The new system incorporates incentives for facilities
to direct available resources toward direct, hands on patient
care rather than toward spending for items which only
indirectly or remotely affect patient care, if at all. The
department agrees generally that increases in staffing levels
and reimbursement will positively affect the gquality of
patient care. While it is true that the reimbursement study
by Myers and Stauffer found no direct correlation between
total facility spending and performance on certain selected
indicatars, the department believes that allocation of more
resources toward direct patient care will improve the quality
of care. Moreover, most of the recently enacted federal
nursing home reforms concentrate on improving the quality of
care of facility residents. Improvements in these areas will
require increased spending in many cases.

The new system will recognize and reimburse the legitimate
costs of providing gquality care and will give priority to
recognition of wc¢ost incurred for direct nursing care. The
department hag historically required facilities to staff at a
minimum of 100% of the facility’s patient assessment score
{(which measures patient acuity), although not all facilities
have done so. The department has revised the rule to clarify
this requirement.

The system will also respond more directly to facility differ-
ences in patient acuity, because the facility’s individual
average patient assessment score is factored directly into its
rate. Under the current system, a facility’s rate was
affected by its patient acuity level only to the extent it
exceeded or fell below the statewide average.

The department agrees that there is a need for monitoring how
increased medicaid funding is spent and whether the desired
goals are achieved. Facilities are required to report
annually to the department the costs incurred in providing
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services. Facility cost reports will allow the department to
monitor how facilities spend in the area of direct patient
care and other areas. Information gathered through inspec-
tions of care and licensure and certification surveys will
allow the department to monitor the guality of patient care.

The department believes that improved quality of care can be
achieved while allowing facilities a degree of flexibility in
setting staffing levels and allowing the opportunity for a
reasonable profit. Wa believe the new system will further
these objectives.

: The proposed system fails to meet the department’s
goal of encouraging quality of care and access because there
is no direct correlation between higher costs and higher
guality or improved access. costs will increase with no
increase in either quality or access.

: The spread in rates between high and low cost facil-
ities is unreasonably high. This is no way to encourage
quality care. Some of the lowest cost facilities have some of
the best state surveys. Our facility has a high occupancy
rate and our residents stay a long time, which means that
residents prefer our facility. Low cost facilities can give
better care than high cost facilities.

COMMENT: There is a clear mandate to increase quality of
care. Why not encourage the least costly facilities to spend
more on gquality of care rather than encouraging the most
costly and perhaps least efficient to spend more?

COMMENT: Facilities will not be able to maintain gquality
under the proposed system unless they can find someone to lend
them money for increased staffing and unless they are willing
to assume that the department will rebase in 2 years and
recognize those costs.

: The department believes generally that increases in
staffing levels and reimbursement will positively affect the
quality of patient care. Most of the recently enacted federal
nursing home reforms concentrate on improving the quality of
care of facility residents. Improvements in these areas will
require increased spending in many cases.

The department agrees that the fact that a facility spends
more money in total does not assure that it will provide
quality care or access to services. However, we believe that
allocation of more facility resources to the area of direct
patient care will improve gquality of care. At present, 100%
of nursing facilities in the state of Montana participate in
the medicaid program. We believe that this broad program
participation and the resulting access to medicaid nursing
facility services will continue or improve, given the large
increases in medicaid funding.
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The department does not agree that the differences in rates
between high and low cost facilities are unreasonable, or that
low cost facilities necessarily provide better care. We
believe that all facilities should be encouraged to make
improved quality of care a priority, not only low cost facili-
ties. The department believes that rates under the new system
will provide adequate funding to provide guality care and
sufficient incentives to encourage providers to make quality
of care a priority. The increased funding and new sSystem will
make a reasonable amount of funds available to improve patient
care. Tt is true that these incentives will not be provided
entirely in advance of the desired facility behavior; however,
we believe the rates provided will allow facilities to respond
reasonably to these incentives.

It is quite interesting that the same commentors who argue
that spending will spiral upward out of control under the new
system also argue that there will nc funds available for
spending to maintain gquality of care. A number of commentors
argue that the new system penalizes low cost facilities
because rather than receiving a higher rate based on average
costs of all facilities, they receive a lower rate closer to
their actual c¢onst. However, it cap also be said that it would
be unfair and unwise to reward those who have allocated only
minimal resources to direct patient care before such facili-
ties have demonstrated a willingness to make direct patient
care a higher priority.

5. Reduction of Cost Shifting

COMMENT: The proposed system will reduce cost shifting to
private pay residents because increased medicaid reimbursement
and more facility specific reimbursement will leave less need
to shift costs. If a facility is paid below cost, it has
little alternative to cost shifting. The proposed system
eliminates or reduces the need and incentive for facilities to
cost shift.

COMMENT: The proposed system encourages cost shifting because
low cost facilities will not receive enough medicaid reim-
bursement to avoid cost shifting. Under the proposed system
our facility will have to raise private pay rates. Legisla-
tors supported funding increases because they did not want
private pay patients paying for the medicaid program. They’1ll
be unhappy.

COMM : The proposed formula does not consider the effects
of cost shifting.

COMMENT: The hospital portion of our facilities are subsidiz-
ing the nursing facilities because medicaid is not paying its
share. It is not proper for private pay residents to absorb
the state’s shortages.
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RESPONSE: The department believes the new system will reduce
cost shifting to private pay residents. The department
believes the new system generates rates which are reasonable
and adequate to meet the costs of providing services to
medicaid residents. With increased funding levels, increased
emphasis on facility-specific cost and patient acuity informa-
tion, and use of a nationally-recognized inflation index, the
department believes FY92 rates will be a great improvement
over previous rates. BPecause medicaid rates will be increased
and will be directed toward individual facilitiee in a more
equitable manner, cost shifting should be reduced or elimin-
ated under the new reimbursement system. However, even with
the substantial increase in medicaid funding the department
cannot guarantee that nursing facilities will not increase
rates to private pay recipients. If the real reason that
private pay rates are increasing is that medicaid has not been
paying it share of costs, the new system should greatly reduce
cost shifting.

6. a ] ] © i emen aethodol

COMMENT: Some commentors simply stated that they support the
proposed system, while others simply stated that they oppose
the proposed system.

RESPONSE: The department is fully aware that there are widely
divergent viewpoints on the merits of the proposed system.
Many viewpoints seem to depend solely upon the rate a facility
would receive under a particular proposal, rather than upon
specific reasons related to the logic of a given proposal.
The department has considered carefully the reasons advanced
by proponents and opponents, and has made its own analysis,
findings and determinations prior to making a decision on
which proposal to adopt.

1... Cost Issuep

a 8% v 9 o3t D

COMMENT: The department should use 1989 cost report informa-
tion because it is the most complete audited information.
Were OBRA costs not an issue, the more recent reports would be
preferable. The department should allow providers some time
to identify and correct wage and property cost issues which
affect their rates. Some facilities have already taken these
steps.

COMMENT:  The department’s use of 1989 c¢ost reports for
purposes of determining base period costs is unreasonable
because 1989 cost reports do not reflect substantial cost
increases experienced by facilities between 1989 and 1990.
They include no cost of OBRA compliance, no adjustment for

patient acuity or increased mandatory staffing requirements,
and no adjustment for the utilization fee. The use of
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unrepresentative 1989 cost information together with use of an
inflation factor that is too low is unreasonable. There is no
guestion that the department should use the most recent
available cost information. Since 1990 cost reports are
available, they should be used.

COMMENT: There is no reasonable explanation for using 1989
cost reports as base period cost information when more recent
cost data is available. 1991 cost reports would reflect the
costs of increased minimum wage, OBRA and the bed fee.

RESPONSE: The department will use fiscal year 1989 cost data
for several reasons. The 1989 data is the most recent,
available data which is complete and consistent. Use of the
1990 cost data is problematic because OBRA costs are not
consistently or completely reflected in the data for all
providers. Due to timing differences in fiscal year ends,
some facilities have reported six months of OBRA costs while
some may have reported none. Further, OBRA costs are diffi-
cult to isolate in 1990 costs as reported. Because the
department will separately reimburse OBRA costs, some pro-
viders would receive double payment if fiscal year 1990 cost
data was used. The department prefers to use the most current
information available. However, the department believes that
problems with the 1990 data clearly outweigh any advantages ot
using the 1990 data. The department has encouraged providers
to review their 1989 cost report information. The department
has been very cooperative in making appropriate cost adjust-
ments.

Concerns have been raised that use of 1989 costs fails to
account for the increase in federal minimum wage in the last
two years. The department has adopted a floor on the direct
nursing cost component so that no facility receives less than
85% of the average hourly wage median in the computation of
its direct nursing personnel component. This means that a
provider will receive a direct nursing personnel cost campo-
nent that is no less than the current federal minimum wage
plus an accommodation for benefits, times the provider’s
patient assessment score.

Moreover, while it is true that the most complete information
would be derived from fiscal year 1991 cost reports, these
reports carmmot be used to set fiscal year 1992 rates because
all of the reports are not available until March of 1992. The
1991 cost reports should reflect the costs of increased
minimum wages, OBRA and any other cost increases. The depart-
ment will use 1991 cost data for setting fiscal year 1993
rates. Additional rule language has been added to so provide.

: The department should use 1991 cost report informa-

COMMENT
tion for purposes of setting rate year 1993 rates and should
so provide in the rule.
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RESPONSE: The department has revised the rule to so provide.

COMMENT: Changes in occupancy between the base period and the
rate year cause rate distortions. Increases in occupancy will
allow spending in excess of inflation, while decreases in
occupancy will cause the provider to be paid far less than
actual cost.

BRESPONSE: This comment is difficult to understand, but the.
commentor appears to suggest that the proposed system is
invalid because it fails to properly take into account changes
in occupancy levels between the base year and the rate year.
The department disagrees with this suggestion. The department
uses a twelve month base period, which should provide a repre-
sentative indication of occupancy levels. Further, sound
management generally should result in lower total costs during
periods of low occupancy. The department does not believe
that occupancy changes have resulted in significant rate
distortions.

b a 8 a

COMMENT: Since 1982, filing of cost reports has been a mere
formality. Cost reports have not been used in ratesetting
since 1982 and extensive auditing has not been done since
1987. The proposed system puts more emphasis on cost reports
than ever before. For the system to be equitable among pro-
viders, the cost data used to determine rates must be compar-
able. It is not. 1In fact, similar costs are reported differ-
ently by different facilities. For example, director of
nursing (DON) salaries and benefits are not reported consis-
tently. Some social services and activities are reported as
direct nursing costs. Some direct nursing costs are reported
in the wrong categories. The cost of contract nurses are
direct nursing costs not reported as salaries. Some facili-
ties file their medicare cost reports in lieu of a medicaid
cost report. Medicare considers property taxes and property
insurance as capital costs, whereas medicald considers these
costs as operating costs,

Thus, reporting is inconsistent. Cost reports need to be
adjusted for these differences in reporting. If the depart-
ment were to provide clear guidelines about where specific
types of costs are to be reported under the proposed system,
this problem would be resolved. However, because cost reports
have been filed without the benefit of clear guidelines and
because cosgt reporting. is not consistent, the cost. reports
should not be used for the proposed facility-specific type of
system. . .

COMMENT: No existing cost report data is comparable, and no
cost report data should be used until the department estab-
lishes cost reporting definitions which would provide com-
parable data and accurate calculations. wage data is not
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comparably reported. Neither cost reports from 1989 or 19%0
reflect costs associated with OBRA, minimum data set prepara-
tion, nurse aide training, workers’ compensation increases,
0SHA mandated changes, Hepta Vax shots, eye wash equipment,
minimum wage increases and ripple effects.

RESPONSE: The department strongly disagrees with the claims
that it is inappropriate or improper to use cost report infor-
mation to set reimbursement rates.

The department has never considered cost reporting a mere
formality and the department’s serious attitude toward cost
reporting is reflected in its rules. Current ARM 46.12.1208
requires that providers must use generally accepted accounting
principles to record and report cost information, that filed
cost reports must be complete and accurate, that the appro-
priate facility autherity must sign the cost report under
penalty of false swearing, certifying that he has examined the
cost report and to the best of his knowledge and belief, it is
true, accurate and complete ard prepared in accordance with
governing laws and regulations.

The current system, which is preferred by the commentors, also
uses cost repert information to set rates, although in a less
direct way. Payment of rates under the current system is
based upon providers’ representations, subject to audit, that
they are in fact incurring reported costs to provide care. If
complete and accurate cost reports are not filed, reimburse-
ment may be withheld.

The department also strongly disagrees with the claim=s that it
has not provided clear guidelines for cost reporting. Current
ARM 46.12.1207 defines the costs that may be reported and in
what categories they must be reported. This rule incorporates
the Health Insurance Manual (HIM)-15, which sets forth in
great detail how costs are to be reported. The department has
added language to the definitions of "operating costs" in Rule
VI(2)(e) and "direct nursing personnel cost" in Rule V1I(2) (c)
to clarify that the allowability of specific items included in
these definitions are subject to the more specific allowable
ecosts provisions in Rule XX. The department believes that
although cost reports are not perfect, they provide a
generally consistent, comparable and reliable source of infor-
mation about facility costs. They also are the only source of
such data.

The department has made it clearly and widely known throughout
the development of the proposed system that it will consider
requests from individual facilities to adjust base year cost
report information being used to set rates. Indeed, the cost
reports of many facilities have already been adjusted valun-
tarily by the department. The department will continue to
consider such changes through the rate setting process.
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The department will continue to use cost report information to
perform analysis, make decisions regarding funding and rate
levels, and to set rates for individual facilities. fThe rates
to be determined under the new system will take into consider-
ation the costs of the required items and services listed in
the comment. Oover recent years, providers have complained
that rates did not take into consideration specific facility
costs. The department believes that the use of facility-
specific costs in setting rates under the current system wjll
address imany of the inequities and anomalies which have
resulted under the current system. Further, the department
believes the costs used in setting rates, together with the
inflation index and all add-on components will account for the
costs which must be incurred by an efficiently and economi-
cally operating provider.

COMMENT: Use of cost report information to base the formula
is unfair to freestanding facilities. Cost allocation methods
available to combined facilities gives them a tremendous
benefit without increasing patient care. If the proposed
system is adopted, our nursing facility will actively seek
ways to increase cost from services provided at the hospital
or will merge with the hospital to obtain the benefits of
combined facility allocation methods.

RESPONSE: The department disagrees that use of cost report
information in the proposed system is unfair to any particular
group of facilities or to facilities as a whole. The depart-
ment recognizes that some contend that the medicare cost
allocation rules used to allocate costs to the nursing
facility result in high nursing facility costs.

However, the fact that these costs may be included in the cost
report and are "allowable" deoces not mean that the department
will reimburse these costs under the new system. Combined
facilities are subject to the same rate limitations as free-
standing facilities and do not receive reimbursement for costs
exceeding the limits. Moreover, viewing the combined facility
as a whole, it appears these costs are being incurred. The
combined structure may result in overall economies and effi-
ciencies which benefit the wmedicaid program throdugh other
service areas. In light of these considerations, the depart-
went. does. not believe it is unreasonable to set rates within a
zone of reasonableness, rather than based upon an average
which virtually ignores actual facility costs.

The. commentor is of course free to report costs in accordance
with applicable law and regulations, and even to alter its
facility ‘organizational structure within the 1limits of law.
The departmant balieves that such decisions will be made
within the total context in which the facility operates, not
simply hecause of cost reporting rules. If the cost alloca-
tion rules’ for combined facilities were such an advantage, it
is fair to assume that thete would be far fewer remaining
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freestanding facilities, and far fewer combined facilities
would complain of the large losses they will continue to incur
uhder the new system.

e ad acy of DRI Inflation Factor

COMMENT: The proposed system uses a nationally recognized
inflation index in the computation of reimbursement rates.
This index reflects the costs being incurred nationally to
operate a skilled nursing facility.

RESPONSE: A national DRI inflation index is being used to
project costs forward from the base year. Analysis indicates
that Montana nursing facility cost increases from 1988 to 1990
were lower than the DRI inflation index for this period.
Costs increased in Montana by 11.29% while the DRI-HC Index
for the comparable period was 12.83%. The department believes
the DRI index is an appropriate and adequate measure of infla-
tion.

COMMENT: Evaluation of 1989 and 1990 cost report information
shows that the average total cost per day in 1989 was $57.58
and in 1990 was $64.45. This is an overall increase of 11.9%.
Average total operating cost was $52.20 in 1989 and $59.01 in
1990. This is an increase of 13.1%. Clearly, costs increased
in excess of the inflation used in the department’s formula.
There are obvious reasons for these increases, given federal
nursing home reform requirements, minimum wage requirements,
workers’ compensation premium increases and a variety of other
increases not accounted for in the inflation index used by the
department. Use of a percentage inflator is unfair and
inequitable because high cost facilities will automatically
receive a higher percentage increase. The differences can be
very substantial.

COMMENT: Analysis of 1991 costs shows the inflation factor
and formula do not reflect actual costs incurred. Increases
are two to three times greater than the inflation factor.
Minimum wage, payroll tax and benefit increases are not
accounted for in the proposed methodology. The inflation
factor does not reflect the costs of hiring and retaining
nurses in Missoula. Hespital collective bargaining agreements
call for a 9.5% increase in RN wages and benefits during 1990-
92. Nursing facilities will have to meet these increases to
compete for staff.

COMMENT: Has the department calculated the actual cost
increases incurred by Montana facilities from 1989 to 19907
If so, please provide us with information on the amount of
increase in total costs, operating costs and property costs.

How does this methodology take into account the 13,1% increasa
in cost experienced by facilities from 1989 to 199Q as
indicated by cost information provided to us by the depart-
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ment? How does it take into account changes in the minimum
wage and the ripple effect of those changes? How does it take
into account the cost of complying with OBRA 1987 and 1990,
particularly the "costs of services required to attain or
maintain the highest practicable physical, mental, and psycho-
social well-being of each resident?" What evidence has the
department used to determine that the DRI-HC index is appro-
priate for determining rates for Montana providers? How has
this index compared to actual cost changes as reported by
Montana providers on cost reports received and reviewed by the
department during the past five years?

COMMENT: In the department’s spreadsheet in the cost vs. rate
comparison, did the department use 1989 costs indexed forward
by 5.5%? If the department used 1989 cost reports which did
nat include OBRA costs, how did it adjust indexed costs to
acgount for OBRA? Was anything added for OBRA? Should OBRA
be added to the cost estimates?

RESPONSE: The actual cost increase incurred by nursing facili-
ties is 11.29% for the two-year period 1988-1990. This
increase includes cost increases for operating and property
costs. The DRI-HC index for a comparable period is 12,.83%,
which does not include property increases. Preliminary infor-
mation which may have shown a higher percentage increase has
been adjusted based on facility corrections to costs and
reverifications of data reported. The 11.29% figure is more
accurate. The commentors’ assumption that actual inflation
exceeds the department’s inflation index is incorrect and the
department accordingly disagrees with the comments.

The final reimbursement methodology includes a minimum wage
floor in the direct nursing personnel component so that no
facility will receive less than B5% of the average hourly wage
median in the computation of their direct nursing personnel
component. Facilities will not receive rates ip the direct
nursing personnel area less than the current federal minimum
wage plus an accommodation for benefits.

The department’s cost to rate analyses compare 1989 costs
indexed forward by the DRI index from the ¢quarter falling in
the midpoint of the cost report period to the midpoint of the
reimbursement period, to rates generated by the system. The
percentages or limits for each of the components are set at
the tollowing levels: the operating component at 110% of the
median, the direct nursing component at 125% of the median, a
transitional upper limit cap on the increase in a provider’s
per diem rate from fiscal year 1991 to 1992 at $8.00 and a
minimum per diem rate increase of 5.5% over the fiscal year
1991 level, to assure that each facility receives a rate
increase during the tramsition from the previous reimbursement
methodology to the proposed reimbursement methodology. In
addition to the components outlined above there is a continua-
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tion of the OBRA increment at $2.00, which has been adjusted
to aceount for inflation.

The rate to cost that must be incurred comparison includes
1989 costs indexed by DRI, indexed OBRA costs and the utiliza-
tion fee. The DRI component accounts for increases in minimum
wage and workers’ compensation increases, which are being
experienced nationwide., The department’s comparison of rates
to costs that must be incurred shows that rates are reasonable.
and adeguate to reimburse costs that must be incurred in these
areas. The department believes that the DRI is adequate as a
measure of inflation, and that the department has fairly
considered the impacts of the utilization fee, OBRA, minimum
wage and other cost increases that will be experienced by the
nursing home industry.

COMMENT: How does this proposed system take into account
substantial increases in workers’ compensation premiums sjince
19897

COMMENT: The farmula should include a variable to adjust for
different workers’ compensation rates paid by combined and
freestanding facilities. There ias a 270% differential. &
freestanding 85-bed facility pays $90,000 more per year than a
combined 85-bed facility.

RESPONSE: Workers’ compensation rates reflect a group‘s loss
experience. Lower rates in workers’ compensation result if
facilities reduce their losses. There are also various

methaods by which facilities may obtain workers’ compensation
coverage. County homes participate in the MACO pool, sone
facilities are privately or self-insured, and some participate
in the state fund. All facilities pay a different rate based
on the experience of their group and the experience rating of
their individual facility. The department does not believe
the state should pay more for a facility that has a high
workers’ compensation rate due to their high loss experience
or due to the coverage that they have chosen to acquire.

The department believes that workers’ compensation cost is
included in the cost base that is being used for reimburse-
ment, that the DRI index recognizes workers’ compensation
increases, and that the department’s rates will reasonably and
adequately cover workers’ compensation rates.

COMMENT: The DRI index measures only changes in cost or
price, and cannot measure changes in intensity or volume.
Inadequate indexing is actionable under the Boren Amendment.

RESPONSE: The DRI McGraw-Hill Health Care Costs: National
Forecast Tables Nursing Home Market Basket iz published by
DRI/McGraw Hill on a quarterly basis. The index is intended
to measure changes in the input prices of certain defined
nursing homes. The department will use the most recent data
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available to adjust allowable base period costs. The depart-
ment believes that other features of the methodoleogy account
for changes in "intensity and volume." For example, increases
in patient acuity are accounted for by the patient assessment
factor. The department believes rates as a whole meet the
requirements of the Boren Amendment.

co NT: Use of different inflators for different facilities
results in higher inflation allowance for governmental and
non-profit facilities, because they do not budget increases or
increase expenditures until July announcement of the medicaid
rate.

RESPONSE: The department will apply the DRI index necessary to
index costs from the ¢uarter falling in the midpoint of the
cost report period to the midpoint of the reimbursement
period. The older the facility cost report information, the
higher the index necessary to inflate the cost forward to the
midpoint of the reimbursement period. The closer the cost
reporting period is to the midpoint of the reimbursement
period, the lower the index necessary to trend costs forward
to the midpoint of the reimbursement period. Calendar year-
end providers require less indexing to get to the midpoint of
the reimbursement period than June year end providers.
Governmental and non-profit facilities do nhot gain any unfair
advantage in this process.

d. Cost Control Incentives

COMMENT: The proposed system does a fair job of reimbursing
cost, and provides incentives for facilities to contain costs
while providing quality care. The proposed system uses
aggregate cost information to establish parameters that limit
reimpursement levels and provide incentives for achieving
economy and efficiency.

RESPONSE: The department agrees.

co T: We concur with the department’s stated objectives in
developing the proposed system - i.e, complying with federal
legal standards, promoting quality of care, designing a frame-
work for legitimate cost containment and accounting in a
equitable manner for reasonable differences among nursing
facilities. However, the proposed system would not achieve
these objectives either now or in the long run. Rather by
denigrating current and appropriate cost containment incen-
tives while emphasizing cost-based reimbursement, the propeosal
would ensure that medicaid rates will begin to spiral uncon-
trollably. The proposed system would encourage providers to
increase apending and decrease efficiency. Reimbursement
dollars will be transferred from low to high cost facilities.
In some cases rate increases would he warranted because of
past underpayment. In other cases, the increases would merely
reflect and pay for historical inefficiencies. Once costs
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rise, they never go back down. Some facilities would receive
rate decreases or only modest increases only because they have
been economically operated in the past. By using a system
that is largely cost, rather than incentive based, the depart-
ment is committing itself to a system it will be unwilling or
unable to fund. This will cause the system to be jettisoned
abruptly by SRS and the legislature, undoubtedly in a manner
that will stress budgetary constraints at the expense of
reagsoned ratemaking. If this happens, the legislature wmay.
turn its back upon the medicaid program and the result could
be underfunding in perpetuity.

COMMENT: Under the proposed system, unchecked spending will
result in rates for inefficient providers up to $100 per day.
This approach bankrupted medicare in the 1970’s and 1980’s,
and will do the same for medicaid in the 1990‘s.

RESPONSE: The department disagrees with the claims that the
proposed system will not encourage cost containment. The
system incorporates numercus cost containment measures and
incentives. Purther, business and market realities can
reasonably be expected to strongly discourage the orgy of
spending predicted by critics,

The new system is, like the current system, a prospective rate
system. This means that the provider will receive the rate
set under the system and, if the provider is able to provide
services for an amount lower than the rate, will be allowed to
keep any savings., If the provider spends more than the rate,
no additional payment will be made. This provides a strong
incentive to contain costs in order to either make a profit or
minimize the amount of loss.

Boath the operating and direct nursing personnel cost
components are subject to upper limits, which will prevent
reimbursement of excessive costs and thereby encourage pro-
viders to contain spending. The operating cost component also
includes an incentive payment of up to $%$1.47 per diem over
projected cost for facilities with operating costs below the
operating cost limit.

In addition, other business and market realities will dis-
courage foolish and unnecessary spending like that predicted
in the comments. Providers must consider the overall revenue
and expenses of the facility. Providers generally serve not
only medicaid residents, but other patients as well.
Excessive spending would lower the net income to the facility
for all operations. Further, the department does not bkelieve
providers generally have available the amount of uncommitted
funds which commentors suggest will be frivolously spent.
Lending institutions will not bhe ineclined to loan funds with-
out a demonstration by the facility of solid planning, good
reasons and clear ability to repay.
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The department will continue to refine and adjust the system
to respond to facility costs and spending patterns. If the
department finds that facilities are spending excessively and
without restraint, there is no requirement that the department
reimburse for such spending. Providers are or should be well
aware that the department will not uncritically reimburse
whatever costs providerse incur. This awareness should serve
to sober those providers whose urge ta go on a spending spree
has not already been checked by the factors mentioned above.

The comparison of the department’s system to the medicare
system in the 1980’s and 1990’s is inappropriate. Medicare
uses a retrospective cost-based system which reimburses all
allowable costs. The department’s new prospective payment
system bears no resemblance to the medicare system.

The department does not agree that the new system merely
rewards historical inefficiency and penalizes low cost pro-
viders, The current system rewards low cost providers
(without regard to whether they are low cost because of
economy and efficiency or because they are cutting corners on
critical items such as patient care) for the higher costs of
other facilities (without regard to whether those higher costs
are nonetheless economical and efficient for that provider).
The new system responds more closely to the cost experience of
individual providers, suhject to reasonable limitations. We
believe this is a far more appropriate approach to reimburse-
ment than the current system employs. Moreover, the issue is
not whether the rate of some other provider is too high, but
whether the provider’s actual rate is appropriate and in
accordance with legal standards.

The department expects caosts to rise regardless of the details
of the medicaid reimbursement system. The department recog-
nizes there is some risk of additiomal spending. The new
system does encourage providers to incur the necessary
economic and efficient cost in the area of direct patient care
to comply with new standards. However, the department
believes the commentors have greatly overstated the risk of
increased spending in an attempt to frighten the department
out of making needed changes which will reduce the amount of
their profits. The department does not agree that the new
system will encourage the spending which critics claim.

COMMENT: There are no cost control incentives in the proposed
féermula because increasing costs artificially through hospital
service charges will far outweigh efficiency incentives built
into the formula.

COMMENT: Higher costs are not necessarily caused by ineffi-
cient operation or lack of appropriate cost containment
efforts. Mandatory cost allocation methodse and uniqueness of
facilities contribute to cost differences.
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: The department disagrees that hospital service
charges “"artificially" increase costs or that hospital service
charges outweigh the cost control incentives in the new
system. The department dces not find reasonable either
adopting a single average rate system, which recognizes no
differences, or dividing facilities into peer groups, which
ignores the fact that the services may be provided less expen-
sively in certain settings. The department believes that the
mew system appropriately recognizes differences in provider -
arganizational structures within a reasonable range.

COMMENT: The current system has been very efficient and also
has been among the best in the nation in cost containment.
Montana’s increases have been in the area of 2 - 4%, much
lower than the national rate of inflation. The department
should not overlook tha successes of the current system. what
are the cost containment mechanisms of the proposed system and
how are they to be implemented?

COMMENT: The department will not be able to make accurate
budget predictions under the propased system. One reason the
department converted to the present system in 1982 was to make
budgeting mare certain. At present, budgeting is more
certain. With the proposed system, budgeting will return to
guesswork.

¢ Certainly, it is "easier" to make budget projections
if the amount of increase is determined by a set percentage
increase related to the amount of revenue the state has avail-
able rather than to the actual cost experience of praviders.
Critics of the current sgystem, who now have converted into
supporters of the current system, have said in the past that
Montana’s system has been too good at rate containment, at the
expense of adequately reimbursing costs. The current budget-
ing approach has bean cne of the most repeated criticisms made
by providers seeking higher funding for the current system.

It would now appear, as the department believes, that the
oppanents of the proposed system were in fact doing quite well
under the current system. This is because they were able to
make large profits under a system which set rates based upon
averages and mostly ignored the lower actual costs such facil-
ities incurred. Patient care may become a convenient sacri-
fice when a rate system ignores actual costs in favor of
simple averaging and easier budgeting. Opponents of the
proposed system now seek to sell the legally least defensible
feature of the current system as a yjirtue, when all along it
has been the achilles heel of the system and a weapon consis-
tently used by providers against the department.

The proposed system is being designed specifically to comply
with Boren Amendment and other legal requirements, which
clearly require reimbursement to be related to costs which
must be incurred rather than selely to budgetary consider-
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ations. While this may require more work and less certainty
in certain respects, the department believes it is worthwhile,
if not simply required by law.

COMMENT: A system that uses an average operating cost encour-
ages cost contaimment and allows the reasonable cost to be
established and defended. Use of a modified retrospective

system allows excessive operating costs to be passed on and
does not provide adequate cost containment incentives. Retro-
gspective systems have been rejected in favar of prospective
systems, which have led to reductions in expenses. Use of a
retrospective system will lead to rapid cost growth and will
require huge budget increases to sustain. The same commentoy
complains that the proposed system limits reimbursement for
operating cost to "allowable" cost, stating that under the
current system extra reimburzement from the operating rate
cavers a shortfall in the property rate.

RESPONSE: The proposed system is not a retrospective reim-
bursement system. A retrospective system is one in which all
allowable c¢osts are reimbursed after filing and review or
audit of a cost report which covers the rate year. Such a
system has no cost containment features. A prospective system
is one in which rates are set in advance based upon a pre-
scribed formula and no adjustment is made after filing of a
cast report to assure full reimbursement of allowable costs.
The provider has a set rate and is encouraged to contain costs
in order to spend less than recovered under the rate, because
the provider may keep the savings, Providers who spend more
than the rate do not receive additional payments to cover
costs incurred in excess of the rate.

The proposed system is a prospective rate system. It daes not
reimburse all allowable cost, but rather sets a rate based
upon provider-spacific and aggregate data. The provider must
live with this rate even if more or less is actually spent.
However, since the provider-specific information is drawn from
providers’ cost reports, the department mst have some
assurance that providers will completely, accurately and
properly report costs. Thus, if an audit or desk review of
the cost report used to set the provider’s rate
results in adjustments, the prospective rate will be adjusted
accordingly to assure that the provider is reimbursed accord-
ing to the proper prospective rate. Absent such a check,
providers would have no incentive to conmpletely, accurately
and properly report costs, and could receive excess reimburse-
ment by misreporting costs.

This audit feature does not make the proposed system a retro-
spective system which lacks cost containment incentives or
which requires the department to reimburse whatever providers
apend, as was the case under the pre-1982 retrospective reim-
ursement system. It appears that the term "retrospective
reimbursement system” is being used by opponents of the
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Proposed system as a scare tactic to raise fears of uncontrol-
lable cost increases under the proposed system. Further, it
is apparent from the comment that what is really desired is to
be able to receive even more than the allowable costs reim-
bursed under retrospective systems, which is possible under
the current system to a far Jreater extent than under the
proposed system. There is no reasonable basis upon which to
pay facilities at such levels above cost. The proposed system
iz clearly distinguishable from retrospective systems and.
contains adequate and appropriate cost contaimment incentives.

8. Direct Nurging Personnel Component

COMMENT: The current formula is not adequately sensitive to
patient acuity because facilities are compared to a statewide
average is rising. Facilities willing to take higher acuity
patients are placed at greater risk. The proposad system
addresses individual facility patient acuity in a more direct
manner and should reduce some of that risk. The proposed
system also addresses salary costs in a more fair and equita-~
ble manner than the current system, which is based upon
averaging and results in inadequate reimbursement to
facilities with higher but justifiable salary costs.

RESPONSE: The department agrees that the proposed methodology
is more sensitive to patient acuity because each facility’s
patient assessment average is used in the rate computation and
is not subject to a comparison with the statewide average.
The new system addresses the direct nursing personnel costs
through a separate component, which is the lesser of the
provider‘s inflated base period composite nursing wage rate
multiplied by the provider’s most recent average patient
assessment score, or a limit set at 125% of the statewide
median average wage multiplied by the provider’s most recent
patient acsessment score. Each provider’s composite nursing
wage rate will be based upon base period costs, patient
assesament score amnd patient days. 1In addition, the component
is subject to a floar set at 85% of the average hourly wage
median. This will assure that rates in the direct nursing
personnel area will be no leses than the current federal
minimum wage plus accommodation for benefits. The direct
nursing personnel component is intended to encourage a pro-
vider to direct resources toward direct nursing care to
residents, thereby improving the quality of care provided.
Patient assesement scores will be determimed as under the
current system. However, the direct nursing personnel compo-
nent, including the limit, will be based upon the individual
provider’s patient assessment score rather than upon a compar-
ison of the provider’s score to the atatewide average. This
will insure that reimbursement relates more directly to the
acuity level of the individual provider’s residents.

COMMERT: The Rebasa Study by Myers & Stauffer found that
neither the leval of medicajd rate or the level of provider
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cost seemed to explain a nursing facility’s experience in
meeting selected performance indicators published by HCFA.
Yet, the department is spending more on nursing care on the
assumption that it will result in better care. There is no
clear evidence that higher cost facilities take better care of
residents.

RESPONSE: It 1is only logical to conclude that inadequate
staffing levels and underpayment of staff negatively affect
guality of patient care. The comments of the state long term
care ombudsman and others, as well as complaints from pro-
viders that they receive inadequate reimbursement to respond
to patient care requirements, suppart this conclusion. The
new system incarporates incentives for facilities to direct
available resources toward direct, hamds on patient care
rather than toward spending for items which only indirectly or
remotely affect patient care, if at all. The department
believes that increases in staffing levels and staff wages and
benefits will positively affect the quality of patient care.

While it is true that the reimbursement study by Myers &
Stauffer found no direct correlation between total) facility
spending and performance on certain selected indicators, the
department believes that allocation of more resources toward
direct patient care will improve the quality of care. The
finding by Myers & Stauffer compared total facility spending,
rather than spending on patient care, to performance on
selected indicators. Moreover, most of the recently enacted
federal nursing home reforms concentrate on improving the
quality of care of facility residents. Improvements in these
areas will require increased spending in many cases.

COMMENT: The propasal does not take into account unusual
circumstances that have forced dramatic in¢reases for rural
homes. The nursing shortage in the state causes rural homes
to hire from nursing pools at costs approximately 4 times the
typical LPN wage. Additional costs are incurred for room and
board for these nurses, Under the proposed syatem, these
cgsts would not be considered wages and would not be
recognized in the nursing component.

RESPONSE: The department believes the new system reasonably
and adequately meets the costs which must be incurred by
economically and efficiently operating facilities. While this
proposal deoes not provide for individual reimbursement modifi-
cations to take into account special or unusual circumstances,
it dees a much better job of recagnizing the costs that are
being incurred at each individual facility.

The department does not believe the usa of nursing pools is
common  in Montana. The costs of nursing services may be
allowable to the extent the reguirements of the HIM~15 are
met. The costs of such services are allowable as contracted
services to the extent they are directly related to patient
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care. Room and board for such nurses is not directly related
to patient care and is not an allowable cost. "Benefits" for
such nurses are allowable only to the extent such nurses are
employees of the provider and the "benefits" are provided
across the board to all employees of the provider. Other
limitations contained in the HIM-15 may apply. Providers with
specific questions regarding the allowability or classifi-
cation of such coats should ask the department for clarifica-
tion. :

a. Leve) of Direct Nursing Personnel Cost
Limitation

COMMENT: The proposed median of 140% serves a valid purpose
and is logical in any reimbursement system. By establishing a
higher percentage around the median, this component will
provide greater reimbursement for direct nursing costs. The
additional funds may be used to hire more staff or provida
better wages and benefits té existing staff in an attempt to
recruit and retain gqualified staff and provide higher quality
patient care. Yet, facilities with very high direct nursing
costs will be capped at an appropriate level.

COMMENT: The direct nursing 'cap is too high and encourages
inefficiency. The capas in all areas, i.e., nursing, operating
and operating incentive, should be the same.

COMMENT: How did the Jdepartment determine the 140% limit
contained in tha direct nursing personnel cost component?
Were other limits analyzed? Specifically, how did it deter-
mine that setting the limit at 140% of the average median wage
would pay all the costs that must be incurred by economically
and efficiently aoperated facilities? If the department has
perfarmed an analysis, we reguest a copy of such or of other
supporting documentation for the decision to include a 140%
limit. If no such analysis has been done, we recommend that
it be done before implamenting this proposal.

: The department analyzed a range of parameters for
each of the components. The percentages were adjusted through
sensitivity analysis in order to better achieve the depart-
ment’s goals. The percentages were also modified based upon
analysis of cost and projected rates, provider and other
input, and studies and other published materials regarding
medicaid limitation percentages.

A primary goal of the system is to improve quality of care,
which is the main focus of the OBRA requirements. One way to
achieve this goal is to set a higher percentage around the
median of the direct nursing personnel component so that more
of the costs related to direct patient care (more staff,
better wages and benefits) are recognized for reimbursement
purposes. An upper limit pexrcentage is necessary to cap the
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direct nursing component at an appropriate level so as to not
reimburse excessive costs.

The final rule sets the direct nursing personnel limit per-
centage at 125% of the median times the facility‘’s patient
assessment score. The direct nursing personnel component is
intended to encourage providers to direct resources toward
direct nursing care to residents, thereby improving the
quality of care provided.

The design of the new methodology is consistent with features
recommended by experts in the field of nursing home reimburse-
ment. The methodology divides costs into direct patient care,
other operating expense, and capital, with application of a
relatively 1liberal allowable-cost c¢eiling in the direct
patient care area. The system employs weaker incentives to
contain costs in the direct nursing area, and applies a more
stringent ceiling on other operating costs and provides strong
incentives to contain or reduce such costs. The use of ceil-
ings set at particular percentages of the median does not
represent judgements about the level of efficient, ecomomic or
necessary costs, but rather reflects an accommodation to
providers in an attempt to recognize as much of the full costs
of providers as possible, The department has provided the
commentor with the requested documentation.

b. Wage Floor — Use of Cost Report v. W 8 ()

COMMENT: In many instances, the new system will not cover
actual costs. Some facilities will be forced to close or tao
violate state and federal laws. The direct nursing personnel
component in the original propo=al is too low to pay nursing
help at the required minimum wage plus benefits and payroll
taxes. The minimum wage increases affect low cost facilities
to a greater extent tham high cost facilities, while other
purchased supplies and services equally affect both.

COMMENT: The original proposal contained serious flaws in
this component, which is perhaps the most important part of
the propesed formula. The revised proposzal is an improvement
but does not satisfactorily address whether the "fictitious"
hourly wage developed under the formula accurately reflects
the cost of an hour of nursing care in a given facility. 1In
many instances, the actual cost of an hour of nursing care, as
reparted in the March 1991 wage survey, far exceeds the hourly
wage floor proposed by the department in its revised proposal.

There are substantial discrepancies between the hourly wage
determined under the original propesal and the actual hourly
wage under the March 1991 wage survey. Under the original
proposal, about 60% of facilities would receive a wage compo-
nent substantially less than the wage reported on the March
1991 wage survey. These differences range from $1.56 to $2.48
per hour. Under the revised proposal, about 57% of facilities
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still receive an hourly wage below the amount reflected in the
survey. Further, in many instances, the "fictitious" wage
developed under the formula is far greater than actual
reported hourly wage costg. Thig again suggests that the 1989
cost report data is inconsistent with current cost experience
and calls into question the validity of the proposed system.

Because this hourly wage is multiplied by the facility’s
patient assessment score to arrive at a rate, rate discrepan-
cies can amount to a rate difference of from $3 to $16. Usde
of the "fictitiocus" hourly wage based on 1989 cost reports and
staffing is unreasonable when 1991 wage survey data is avail-
able.

We ask the department to explain why the March 1991 wagm
surveys are not used to determine a facility specific hourly
wage, why the formula does not yield hourly rates which
acrurately reflect actual costs, and why discrepancies for
some facilities are so large. If the department has done a
facility by facility analysls of the hourly wage reported on
the March 1991 wage survey. as compared to the hourly wage
calculated under the proposed formula, we are requesting a
capy af that analysis. If not, we recommend that such an
amalysis be performed.

COMMENT: The March 1991 wage survey should not be used to set
rates. The survey reflects anly one month of data and is less
reliahle than cost report information. However, the depart-
ment should allow providers with significant reporting errors
to correct the 1989 data.

RESPONSE: The department agrees that the March 1991 wage
survey should not be used to set rates. The survey is a one
manth snap shat of data and, based on department audit of some
survey forms, the department believes it contains unreliable
information regarding nursing costs being incurred. In many
instances, the actual hourly wage under the March 1991 wage
survey form is significantly overstated in dollars as well as
in the hours of direct nursing care being provided. Substap-
tial adjustments would he necessary to reflect accurately the
wage costs baing incurred. Moreover, comparison of the wage
survey form and the cost report data, after adjustment for the
minimum wage floor and corrections to the data, indicates that
there is a variance of only 4 cents in aqqregate between the
wage survey data and the cost report information used to
establish rates.

The department has other concerns regarding use of the wage
survey information. The salary survey was not part of the
cost reporting process. The survey collected data regarding
average wages for a one-month pericd, which may not be reflec~
tive of a facility’s general experience. The impact of
holidays reported in the survey month, the use of pooled
nursing, and vacations taken during the survey month undermine
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the validity of the data. A twelve-month cost report does not
have these shortcomings. The use of non-cost report informa-
tion from the survey form provides an opportunity for “gaming"
the system. There is no link between the salary survey and
the facilities’ patient assessment scores. The proposed rate
system, which uses cost report data, provides a benefit to
those providers staffing above their patient assessment score
and penalizes those providers staffing below their patient
assessment score. Using the salary survey in the rate setting
process would eliminate the benefits and penalties associated
with over or under staffing. Cost report information is more
representative of facility salary experience and is a more
appropriate basis for rate determinations.

COMMENT: The minimum direct nursing personnel component
amount of $7.19 is logical, as it addresses the need of pro-
viders since 1989 to comply with minimum wage laws and
increased wages paid to obtain nursing help.

RESPONSE: The department agrees.

COMMENT: The PAS information used in the rate calculation is
from the October 1990 through March 1991 period. The wage

information should be from a comparable period.

RESPONSE: The wage information used is indexed by the DRI to
trend it forward to the midpoint of the reimbursement pericd.
The inflated wage cost information matches closely the
October-March 1991 reporting and averaging period for estab-
lishment of the six month patient assessment average used for

reimbursement purposes. The most accurate reliable wage
information is the cost report information being used for
reimbursement purposes. The wage survey for March 1991 is

available, but the department considers this data to be unre-
liable for this purpose. The department believea the wage and
PAS data used are appropriate and adequately account for wage
cost and patient acuity.

COMMENT: The department cannot afford the wage floor in light
of losses that will be incurred by facilities and because the
wage floor simply insulates facilities from financial risk.
Further, the facilities that benefit from the wage floor
already receive adequate overall rates without the floor.
Nine of the 13 facilities affected will receive rates more
than $9.00 over cost. The wage floor is unnecessary.

COMMENT: Commentors stated that they support the rule as
originally proposed, rather than with the wage floor and lower
cap on inc¢reases proposed by the department.,

RESPONSE: After the filing of the first rule notice, the
dapartment continued to evaluate data and information that was
received from the industry and from consultants. The depart-
ment believed that the concerns regarding increases in the
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federal minimum wage, and that the federal wage increases were
not being reported in the base period cost information, had
merit. The wage floor will insure that facilities do not have
direct nursing personnel components that do not reflect the
mast recent federal minimum wage requirements. This floor
only guarantees that facilities receive 85% of the direct wage
median ($8.46 X 85% = $7.19) in the computation of this compo-
nent. While this may be more than the cost reported in the
base period, it recognizes little, if any, more than the.
ninimum wage, plus an accommodation for some benefits. The
department does not agree that this floor creates a profit or
insulates facilities from financial risk.

Further analysis and study of the proposed system, additional
data analysis, analysis of comments received at the public
hearing, and analysis of the goals of the reimbursement system
continued long after the filing of the first notice and all
the way through the rulemaking process. While some commentors
supported the rule as proposed, many of the componenta have
been modified bhased on comments and ongoing analysis of the
reimbursement methodology.

¢ Patient Assessment S¢ore

COMMENT: We support the proposal to reduce the information
required for patient assessment.

RESPONSE: The department believes the reduction will help to
reduce the paperwork burden on providers.

COMMENT: The patient assessment system is arbitrary and
depends upon the auditor’s ability to recognize different
forms of documentation and the ability of provider staff to
lsarn the documentation process and communjicate documentation
ta the auditor. oOur facility currently pays consultants and
assigns three employees to tha process to insure that documen-
tation is in accordance with guidelineas. There has to be a
simpler, more cost effective means of providing adequate
documentation.

RESPONSE: The department recognizes that anytime different
individnals perform a task there is the possibility of varia-

tion. However, the department does not believe there is a
gignificant difference in patient aasessment scores as a
result of different individuals performing monitors. The

department trains moniter staff based upon uniform information
and provides uniform guidelines for use by monitor staff.
Monitor results are reviewad for consistency, among other
things, by a single person in the department’s Halena office.
If a provider does not believe the monitor findings are
correct, it may request an administrative review and a fair
hearing to dispute the department’s determination. The
department believes these procedures more than compensate for
any individual differences in wmonitor personnel.
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The patient assessment system does require an effort by pro-
viders to learn and apply the requirements of the system. The
department believes this effort is justified in order to
obtain information about patient acuity which is sufficiently

specific to be meaningful. The department does provide
regular training for facility staff and will gladly set up
special training sessions if desired by providers. The

department does not believe that the patient assessment system
is too Qdifficult or burdensome for a provider that takes
advantage of training opportunities and, if faced with
specific questions, takes the time and opportunity to call the
department for additional guidance when necessary.

COMMENT: The rule should allow facilities with deficient
monitors to request a second monitor as soon as thay are
ready. It makes little sense to require a facility to wait
for a second monitor if deficiencies are corrected. The
facility would be rewarded for prompt compliance and the rate
could be adjusted sooner than January 1 of the rate year. The
department should consider a maximum reimbursement penalty of
three months.

RESPONSE: It certainly would be easier from a facility stand-
point to «correct deficiencies and reguest an immediate
monitor. This would allow the facility to implement a short
term "fix" to maximize reimbursement, but would not meet the
ongoing need to document patient care provided in the facility
or to rectify failures to follow the patient assessment docu-
mentation requirements.

The facility deficiency is a penalty for not following patient
assessment criteria for claiming management minutes and for
having a significant variance between abstracts submitted to
the department and documentation in the medical record. Minor
variances do not result in a facility deficiency. It is the
facility’s responsibility to know the rules regarding documen-
tation and assessment of management minutes. The department
regularly provides training on patient assessment and is
available to provide training on the manual to those facili-
ties with problems or questions.

Allowing facilities to request their own monitor peried would
limit the department’s ability to select a representative
sample month and could allow facilities to manipulate reim-
bursement based on the months chosen. A six month average is
a representative average of the patient assessment activity in
a facility; a shorter period wauld not be. The department
pays for the cost of the second monitor when it is requested.
More frequent monitoring would be more costly from a monitor
standpoint and an administrative standpoint. More frequent
monitoring would be costly as it would not be done in conjunc-
tion with other activities the monitor agency is performing
and would increase travel costs. The department will not
allow facilities to determine the timing of monitors by
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requesting a second monitor when they believe the time is
right.

Facilities have been subject to the same patient assessment
requirements for many years. Effort and commitment to learn
and understand the patient assessment system on an ongoing
basis, rather than as a quick fix to maximize reimbursement,
iz the best approach to assure that facility records are
always ready for a monitor. A facility that pursues such an.
effort will not find itself in a deficiency situation due to
lack of information, training or documentation.

COMMENT: We oppose the rule that limits providers’ ability to
appeal adverse monitor findings. Because of the restriction
proposed by the department, facilities will now request that
the monitor team review all documentation present in the
facility solely to cover the risk of receiving a deficient
score. This will be necessary because facilities will not
know what the outcome of the monitor will be.

The proposed rule also restricts providers’ right to question
the sampling technique used by the monitor team. What
sampling technique is used by the monitor team? Is it statis-
tically valid in all cases? .

RESPONSE: When monitor teams review patient care abstracts to
compare actual documented nursing care time to the time
reported by the facility, they use a sampling technigque to
obtain a sample of abstracts for monitoring rather than
reviewing all abstracts. The results of the monitor are then
extrapolated to the entire group of abstracts. This is a
commonly accepted statistical method which allows a substan-
tial time savings to all parties. The department’s manual on
statistical sampling is available on request. The department
believes its methods are statistically valid.

The proposed rule provides that if a provider objects to the
sampling technique, the only available appeal is to request
that 100% of the abstracts be reviewed rather than merely a
sample.

The department believes this approach is reasonable and pre-
vents the parties from becoming bogged down in complicated
arguments about what sampling technique is most appropriate.
The 100% monitor assures that any problems resulting from the
sampling technique are eliminated. If the 100% monitor shows
that the provider correctly believed the sampling technique
was flawed, the expense of the 100% monitor will be borne by
the department. Providers may appeal any other monitor or
patient assessment determination once the 100% monitor is
completed. The department does not believe changes to this
aspect of the rule are warranted.
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The department will require providers to make all supporting
documentation available at the time of the monitor. This
requirement prevents after-the-fact creation of documentation
which is required to be kept contemporaneously. Obviously,
the provider is the only one that can locate particular por-
tions of its own records and it makes no sense to merely tell
the monitor to 1look at all of the facility’s records.
Providers will be told during the monitor process the results
of the monitor and what documentation is lacking, and will be
given an opportunity to provide missing documentation to the
monitor. A record will be kept of the additional documenta-
tion that was regquested but not provided. This process will
eliminate the need for providers to reguest that monitors
review all facility documentation.

OMMENT: May any provider request a 100% monitor instead of
using the sampling method?

RESPQONSE: The 100% sampling technique is available only as an
appeal method for those who object to the sampling techniques
employed. Language has been added to the rule to clarify this
peint.

COMMENT: The definition of significant difference is unclear.
Is the 10% amount 10% of the monitor score or 10% of the
provider’s reported minutes?

RESPONSE: It is 10% of the monitor score. The rule has been
revised to clarify any confusion.

CQMMENT: It appears the word "if" was omitted from the begin-
ning of Rule VIII(7)(b). In the second line of Rule VIII(7),
the word "a" should be "the." In Rule VIII(4), the word "by"
appears to have been omitted.

RESPONSE: The department agrees and has corrected the omis-
sions and changed the referenced word.

(i) 100% staffing Requirement

COMMENT: The proposed rule will require providers to staff at
100% of the patient assessment score (PAS). In 1989, pro-
viders were only required to staff at 90% of the PAS. Since
providers only staffed at 90% of the PAS in 1989, direct
nursing costs during that period were lower than now required.
Because rates under the proposed system will be set using 1989
as the base cost period, those rates will not take into
account the costs of staffing at 100% of the PAS in FY 1992.
The direct nursing personnel cost component does not take into
congideration the increased staffing reguired by this rule
change. If this change is kept in the final rule, the direct
nurging personnel cost component should be adjusted to take
these substantial additional costs into consideration.
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Has the department analyzed 1989 staffing patterns by facility
to determine how many and which facilities were staffing at
less than 100% of PAS in 19897 Has the department adjusted
the average hourly wage for these facilities to account for
the new staffing requirements? If not, why not?

RESPONSE: The proposed rule does not change the minimum ataff-
ing requirement, but simply clarifies what has always been the
rule., See, e.g,, current ARM 46.12.1201(h)(2) and 46.12.1206"
(2). The belief that the department previocusly required
staffing at only 90% of the PAS is erroneous. This beliet
apparently arises because the department allows, for purposes
of rate penalties, for a 10% variance between the patient care
time reported by a facility and the time actually supported by
facility records as found by the department’s monitor team.
This remains true under the proposed rule. Providers are well
aware that the department has previously required staffing at
100% of PAS that is used in the establishment of the facility
reimbursement rate.

The patient assessment process is designed to measure actual
care requirements, hot 110% of actual care requirements. The
department’s current rules require providers to completely and
accurately report care requirements for each medicaid recipi-
ent. If a facility has deliberately staffed at only 90% of
the PAS, either its PAS should have continually decreased over
time or the provider has deliberately overstated the care
requirements of its residents.

Because in 1989 the department required providers to staff at
100% of their PAS, the department does not agree that the
proposed patient assessment rule imposes additional staffing
costs which are not reflected in the 1989 base year costs.

COMMENT: The rule should be changed to clearly state that to
avoid sanction facilities must ataff at 90% of the PAS used to
set the facility’s rate. It is true that facilities generally
should have staff equal to the reported patient acuity.

RESPONSE: The department does not agree that additional clari-
fication is necessary or appropriate. The rule clearly states
the rate penalties that will result if the monitor indicates a
10% deficiency. This allows providers some room for error or
flexibility in the event of difficult circumstances. However,
the department does not consider the 100% requirement to be a
meaningless standard. In an appropriate case of abuse, the
department would be authorized to sanction a provider under
the provisions of ARM 46.12.401, et seq., for failure to staff
at 100% of the PAS. sSuch a sanction would be in addition to
any rate penalty that might be applied in the case of a find-
ing of a significant difference.

GCOMMENT: The department should recognize that many patients
are not included in the patient acuity measurement.
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Facilities which exceed minimum staffing levels may not be
inefficient; they may be reflecting higher acuity in the non-
medicaid population.

RESPONSE: It is certainly true that the patient assessment
system only provides information on the medicaid population in
the nursing facility. Since medicaid utilization statewide is
62%, and is much higher in some facilities, we believe that
the patient assessment averaqge is reflective of the acuity
trends of the facility population as a whole, even though
facilities may have higher or lower care need residents in the
facility than the averages used in establishing reimbursement
represent. The department has used the staffing reflected by
the PAS to set payment rates and as a measure of the minimum
staffing regquirement. Certainly the department expects that a
facility will staff to the care needs of the residents in the
facility or would not admit residents for whom it cannot
provide appropriate and adequate care.

{(ii) Use of Monthly PAS

col T: The proposed rule requires staffing at 100% of the
provider’s hourly patient assessment score for the month.
Since the PAS for a given month is not calculated and provided
to a facility until after the month has passed, this require-
ment is unreasonable. This should be changed to relate the
staffing requirement to the average PAS.

RESPONSE: The department agrees that the staffing requirement
should relate to the average PAS rather than the provider’s
hourly patient assessment score for the month. The reference
to the monthly score in this context was an error in the rule
notice. The department intends the staffing requirement to
relate to the average PAS. The final rule has been changed to
correct this error.

9. cost Compo

a, Percentage of the Median

COMMENT: The proposed median of 112% serves a valid purpose
and is logical in any reimbursement system.

BRESPONSE: The proposed median was analyzed in conjunction with
a range of other percentages. The percentage set by the final
rule will be 110% of the median operating cost. Limitation
parameters have been subjected to modifications based on
analysis of cost and projected rates, and with the benefit of
provider and other interested party comment, and to best meet
the goals of the reimbursement system.

COMMENT: The operating component sets a limit at 115% of

median without consideration of appropriateness of costs
included in the category. Some costs such as taxes are not

Montana Administrative Register 20-10/31/91



-2103-

subject to cost containment. Facilities without taxes can
overspend in other categories and effectively receive a higher
cap than those facilities which pay taxes.

RESPONSE: The proposed reimbursement system considers allow-
able costs being incurred at each facility. All providers
will receive their indexed base period per diem operating
cost, subject to the operating cost limit of 110% of median
operating costs. Overspending does not affect the upper.
limit, as the same upper limit is applied to all facilities.
Facilities which keep operating costs below the operating cost
limit will qualify for an incentive as a motivation to control
costs rather than to overspend. The department believes the
100% of median operating cost limit takes into account "fixed"
amounts such as taxes, while encouraging containment of the
non "fixed" costs.

: Did the department undertake any analysis to deter-
mine the 115% limit? How did the department determine this
limit? Did the department analyze other limits? Specific-
ally, how did it determine that setting the limit at 115% of
the median operating costs would pay all the costs that must
be incurred by economically and efficiently operated facili-
ties? If the department has performed an analysis, we request
a copy of such or of other supporting documentation for the
decision to include a 115% limit, If no such analysis has
been done, we recommend that it be done before implementing
this proposal.

RESPONSE: The department analyzed a range of limits in estab-
lishing the final limits that will be applied. The department
has adjusted the operating limit from 115% to 110% based on
further analysis performed. The department determined the
limits based upon a sensitivity analysis, input from the
industry, and consideration of other state’s limits. The
sensitivity analysis included evaluation of how the various
components of reimbursement reacted to changes in the para-
meters and limits. Because of the department’s desire to
maximize recognition of direct nursing personnel costs compo-
nent, the percentage of the median that is being applied to
the operating component limitation is lower than the per-
centage being applied to the direct nursing personnel
component upper limit. The ranges of limits analyzed are
comparable to other states’ limitation percentages.

The rate setting component cellings are not intended as defi-
nitions of the levels of efficient or economic costs or the
costs which must be incurred. Percentages have been adjusted
above the median in an attempt to accommodate providers by
recognizing the greatest amount of costs of as many providers
as possible.
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b. Operatin ce ve en

COMMENT: How did the department arrive at the $1.46 maximum
incentive?

RESPONSE: The incentive is allowed where a provider’s inflated
base periocd per diem operating costs is less than the oper-
ating cost 1limit (110% of median operating costs). The
incentive is the lesser of 5% of median operating costs or 40%
of the difference between the provider’s inflated base year
per diem operating costs and the operating cost limit. The
upper limit is 5% x median operating cost ($29.41) = $1.47.

COMMENT: The cap on the incentive should be set at 15% rather
than 5%, in order to correct cosgt differences and overcome
problems with the operating per diem.

COMMENT: The profit incentive is too low. The plan in effect
prior to 1982 allowed for a $1.50 profit. Adjusted for infla-
tion, that would now be $2.30. The current plan allows only
$1.46. The current plan does not allow for a sufficient
margin to cover costs reguired for the operation of a facility
and which benefit medicaid residents but are not allowable
costs, such as indirect costs of separately billable items,
chaplain fees, memberships in civic organizations to encourage
community participation. The failure to provide sufficient
profit incentive will unfairly force private pay residents to
bear these costs.

RESPONSE: The department believes the incentives proposed are
reasonable and adequate to accommodate their purpose. The
medicaid program is not required to reimburse facilities for
more than the costs incurred to provide nursing facility care.
The department is providing a degree of profit motivation for
facilities which can control costs in the operating area. If
facilities cannot control c¢osts in the operating area, they
will be limited to the upper limit of 110% of the median
operating costs and will not receive the incentive allowance.
The $1.50 profit referred to is an incentive computation based
on the conversion from a cost based reimbursement system to a
prospective system in 1982, The $1.50 was the maximum incen-
tive that a facility could receive in dollars per medicaid day
in effect on 6/30/82. Not all facilities had an incentive
component. The $1.50 profit component is not a comparable
provision to current operating incentive and attempts to
compare the relative amounts are not meaningful.

Medicaid does not reimburse for costs such as chaplain and
civic organizations, which is why these costs are non-allow-
able costs. To disallow these costs yet provide payment of
these costs in the per diem rate or the incentive component
makes no sense. As non-reimbursable costs there should be no
provision for medicaid payment for these costs.

Montana Administrative Register 20-10/31/91



-2105-

39.._. OBRA Cost Component

COMMENT: The department should index the OBRA increment and
the nurse aide wage increment to account for inflation,

RESPONSE: The department agrees that there is merit in index-
ing the OBRA component to account for the changes in infla-
tion. The OBRA component will be $2.00 for fiscal year 1992.
The nurse aide wage increment is current information through
April 1991. The impacts of inflation on this increment would
be minimal due to the current nature of the data. It is not
necessary to inflate these costs.

COMMENT: The OBRA increment should be further adjusted to
cover the coets associated with providing the *services
required to attain or maintain the highest practicable physi-
cal, mental, and psychosocial well-being of each medicaid
recipient.” The $1.90 OBRA increment did not take these costs
into account. The $1.90 OBRA increment was specifically
calculated to cover costs associated with the items listed in
the department’s August 7, 1990 letter to HCFA. That list
does not include the costs associated with expanded residents’
rights and choices, reduction or eliminatjon of the use of
restraints, or other requirements associated with the new OBRA
1990 standard. Has the department undertaken any research,
study or analysis to determine the costs associated with this
requirement? If so we request a copy of such.

RESPONSE: The department has reimbursed for costs of imple-~
menting OBRA requirements since July 1, 1989. The department
has met the requirements for providing for the "services re-
quired to attain or maintain the highest practicable physical,
mental and psychosocial well-being of each medicaid recipient®
by establishing a OBRA component and reimbursing for OBRA
¢costs as a separate component of the reimbursement rate. The
implementation of the OBRA 1987 requirements regarding quality
of care, testing and training, meets the attainment or mainte-
nance of the highest practicable, physical, mental and psycho-
social well-being standard. The OBRA 90 requirement does not
add new requirements or costs, but is a continuation of the
1987 requirements that have been addressed previously. The
department will index the OBRA component for fiscal year 1992
to $2.00 to account for inflation. The department has added
language to clarify that the rates take these costs into
consideration.

11. Prope (=] (o] t
COMMENT: The property formula continues to be ignored. Using
an operating formula based on cost while maintaining a non-

cost based property formula implies complete incompetence or
malicious disregard for an equitable reimbursement system.
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[ole) NT: We understand that the property rates will be
addressed next year. How will the anticipated increase in
costs for property rates be funded? What will the process be
for evaluating these rates? The department may have to adjust
the operating rate to afford revision to the property rate
system.

RESPONSE: The department is committed to forming a committee
to evaluate property reimbursement and make recommendations
regarding property reimbursement for fiscal year 1993. The
analysis that has been performed by the department indicates
that, in the aggregate, property rates exceed property costs
by over 110%. This indicates that the property system is not
underfunded. Based on comments, there may be problems in how
the current system distributes funding for the property
component. At this time it is premature to state precisely
how these issues will be addressed.

COMMENT: Some classes of providers, i.e., state and govern-
mental, do not pay property costs because their property costs
are paid for by the taxpayers. Thus, the property rate for
those providers subsidizes inefficiencies in per diem and
nursing costs. Private facilities which do not receive ade-
guate property reimbursement subsidize property costs out of
operating reimbursement. The net result is no extra money to
cover real property costs or to spend to get spending up to
median operating or nursing cost levels.

RESPONSE: The current reimbursement system for property is
based on the rate in effect since 198% which has been indexed
forward to account for inflation. The previous reimbursement
system that established the pre-1985 reimbursement rate for
property was based on the age of the facility and the type of
construction. The correlation between costs and reimbursement
has not been a part of the system of property reimbursement
for many years.

All facilities report some amount of property costs, such as
depreciation, interest, rental or lease, on their cost re-
ports. Property costs such as depreciation decrease so that
there is less correlation between cost and reimbursement over
time. This is why there is such differential between reim-
bursement. and cost in many cases.

The department disagrees with the suggestion that governmental
facilities do not have property costs. Many facilities have
the option of subsidizing their operating rate from their
property reimbursement.. However, these facilities are typi-
cally older facilities that will need to undertake renovation
or remodeling in order to meet changing code requirements, and
as such, should be investing the reserve so that they can
undertake remodeling and maintenance to meet the fire, life,
and safety codes and maintain certification. This is true of
all facility types whether state, governmental or freestand-
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ing. This area will be examined by the working committee that
will be established to work on property reimbursement.

COMMENT: 'The deletion of further grandfathering protection
breaks a promise made by the department in June 1985. The
grandfathered rate should remain a floor below which the
provider’s property rate should not go.

: The department has removed this provision from the:
rule. Grandfathering issues will be addressed in the working
committee on property reimbursement.

COMMENT: The definition of change in provider at Rule XII(1)
(c) does not allow for the transfer of interests bhetween
family members due to death, retirement or other valid
business reasons. It does not allow for a 50% shareholder
partner to buy out the other shareholder or partner’s
interest. The loss of a grandfathered rate is not appropriate
in these instances. Department responges from prior rule
hearings should be adopted into formal rule to protect family
and closely held businesses.

: Grandfathering issues will be addressed through the
working committee on property reimbursement.

a. a a W -]

COMMENT: The current capital payment formula heeds to be
revamped. Many homes are required to upgrade their physical
plants to meet new fire, life and safety standards. Medicaid
must contribute its fair share to those costs. However, at
this time increased property reimbursement would mean
decreased operating rates, which further shift the burden of
loss inherent in the system. For this reason, the depart-
ment’s plan to address property issue in next year’s rule is
acceptable.

COMMENT: Negotiated rates should be allowed for homes
required to incur new property costs to meet fire, life and
safety standards.

COMMENT: Commentors expressed concern about the capital
payment formula proposed for remodeled facilities. The
property cost compeonent fails to acknowledge the true costs
associated with new construction, remodeling and additions.
Despite the 3% indexing of property rates, the $8.90 rate paid
to a newly constructed facility fails to compensate reascnable
property costs. Because the cost assigned to new construction
is the basis for setting all other property rates, the entire
property component is suspect. Making major changes to the
operating side of the reimbursement formula without correcting
the seriocus problems in the property formula exacerbates the
problems of newly constructed facilities and those with newer
additions or renovations. The department should not make
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major changes in the operating formula without making the
needed changes in the property formula. The department should
recognize that it is the legal integrity of the entire rate
that is at issue and should grapple with revisions to the
entire methodology at the same time.

COMMENT: For several years, it has been recommended that a
new property system be developed based upon appraisals of
facilities, so that the property rate would relate to the
value of the use of the facility. Yet, no changes are pro-
posed.

wWhat is the basis for the $8.90 maximum reimbursement rate for
newly constructed facilities? What are the down paynent,
interest and other assumptions on which the rate is built?
Does the department believe that $8.90 per patient day compen-
sates a newly constructed facility for its reasonable property
costs? What basis does the department have for this assump-
tion? What are the per diem c¢osts for the most recently
constructed facilities in Montana?

COMMENT: 1In testing substantive compliance with the Boren
Amendment, the issue is the overall adequacy of the rates and
not the adequacy of individual components of the rates. The
department’s efforts to resolve major problems with the rates
may be doomed if it does not consider factors and circum-
stances relating to the entire rate. Legitimate and desirable
options that may be available if all components are considered
together may be foreclosed if final changes are made now to
the operating rate methodology. All components of the rate
methodology should be considered at the same time.

RESPONSE: The proposed rule retains the current property rate
structure, indexed at 3% to account for inflation. The
property cost component allows for an adjustment for extenaive
remodeling, if the total depreciable cost of the remodeling
project exceeds in a twelve-month period, $2,400 times the
total number of licensed nursing facility beds in the
facility. This includes remodeling to meet the fire, life and
safety standards. The department believes that the property
cost component calculated under the proposed rule adeguately
addresses property costs. The proposed rule reimburses 110%
of aggregate reported property costs. However, the department
will further review the property reimbursement methodology
through the working committee during the next year to
determine whether adjustments are necessary and appropriate.

While the $8.90 new construction rate may be below the cost of
new construction during the first year or two after construc-
tion, within approximately a 3-year period property costs per
day are lower than the $8.90 new construction rate. The
property rate 1is indexed forward each year, while actual
property costs decrease over time due to assets becoming fully
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depreciated, loans amortized, and interest payments decreas-
ing.

Unaudited per diem property costs from the fiscal year 1990
cost report of the most recently constructed facility in
Montana are $22.39 for Discovery Care Center in Hamilton,
built in 1990. The department bellieves these costs will
decrease within approximately 3 years to less than the depart-
ment’s property rate and that, overtime, all costs will be.
reimbursed.

Compliance with the Boren Amendment standard depends upon the
overall adequacy of the rates and not the adequacy of indi-
vidual components. There is no requirement that the state
provide reasonable and adequate reimbursement for each indi-
vidual cost item.

The department will not reimburse property costs through
negotiated rates. While the department believes property
reimbursement is adeguate, we will continue to review this
area through ongoing study of the reimbursement system and as
part of the working committee studying property reimbursement.

COMMENT: One relatively new facility has property costs
($11.48 per patient day) higher than its capped property rate
component ($8.90 per patient day). The department concedes
this is too low, but is doing nothing to change it. This
provider is supposed to deal with decreased operating reim-
bursement and yet no relief is offered as to a property rate
that is admittedly inadequate.

: Our facility is undertaking a remodeling and con-
struction project. A contract has been awarded and financing
has been obtained. We will lose $190,666 under the current
property system.

RESPONSE: The department has not "“conceded™ that the refer-
enced rate is too low. The department questions whether the
suggested losses will in fact occur. However, the area of new
construction and remodeling will be addressed by the working
committee appointed to study property reimbursement.

COMMENT: Use of excess acute care beds must remain a viable
option in areas where nursing beds are needed. The payment
formula is discouraging to those facilities attempting to meet
resident needs and keep acute care services available in rural
areas.

: Evaluation of need for nursing beds is performed by
the Department of Health and Environmental Sciences through
the certificate of need process. If need exists in the commu-
nity for long term care beds, the acute care facility should
consider having excess acute care beds certified as nursing
facility beds. An alternative may be swing bed certification
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for circumstances when there are no long term care beds avail-
able within 25 miles of the discharging hospital and the need
for long term care services exists. Both of these uses of
excess acute care beds would meet resident needs and serve to
keep acute care services available in rural areas.

12. Other Bystem Features

a. Rate Increase Cap

COMMENT: The proposed %8.00 cap on rate increases severely
limits the extent to which the proposed system meets the
desired objectives of meeting Boren Amendment requirements and
more equitably and fairly reimbursing individual nursing
facilities. This is an arbitrary cap which has been adopted
to stay within budget limits, as indicated by the department’s
August 14 memorandum stating that the operating cap and
increase cap were lowered to redistribute funding. This is a
blatant example of rates being set based upon budgetary
constraints, contrary to the Boren Amendment. This cap is
unreasonable and discriminatory among providers., The system
recognizes costs up to the operating and direct nursing
personnel limits and pays these costs for some facilities; yet
for others it arbitrarily pays less than these amounts.

COMMENT: The state has told us we are entitled to $97.73 per
day. This was arrived at by capping nursing costs at 140% of
the median and administrative costs at 110% of the median. We
were then told the state could not sustain these costs and
another cap of $8.00 was imposed. This is a cap on a capped
rate. Given the amount of monhey we are losing, a Boren
challenge may be a viable alternative in the future.

RESPONSE: The department originally proposed a $9.50 cap on
the amount a facility’s rate could increase from FY 1991 to FY
1992. The department, in response to provider comments
received prior to the rule hearing, proposed revisions in the
direct nursing methodology and proposed reduction of the cap
to $8.00. The proposed system will implement a large increase
in aggregate funding. The department believes that sudden
increases beyond this level would encourage poor spending
decisions by providers which suddenly received such large
increases. The cap, along with a 5.5% minimum increase provi-~
sion, is included as a transitional measure designed to avoid
wide swings in reimbursement from FY 91 to 92.

The department does not believe that the compliance of a
reimbursement system with the Boren Amendment can be measured
on the basis of any single feature of the system. Rather, the
overall process used to determine rates and the overall rates
must be measured against the requirements of the law.
Further, although rates may not be determined based solely
upon budgetary considerations, states may consider budgetary
factors in setting rates. The department believes that when
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viewed together with all other parameters and features of the
proposed rate system, the cap is reasonable and results in
rates which comply with the Boren Amendment.

The commentors’ conclusions that the cap violates the Boren
Amendment are based upon the erronecus assumption that the
rates generated without the cap are linked to the department’s
determinations regarding the facilities’ economy and effi-
ciency. This assumption is incorrect. The rate component
ceilings (125% of the median direct nursing personnel cost and
110% of the median operating cost) that are applied before
application of the cap are not intended as proxies for the
levels of efficient or economic cost or "“cost that must be
incurred." These standards were defined and applied through a
different analysis, which compares rates after application of
the cap to the level of costs that must be incurred for each
facility. Thus, use of the cap is not an abandonment of the
department’s standards of economy and efficiency for purposes
of staying within the budget. Further, the earlier use of
higher percentages in various analyses and proposals did not
repregsent Jjudgments about the level of cost that must be
incurred, but rather reflected an attempt by the department to
recognize the full cost of as many providers as possible.

Moreover, the level of available appropriations corresponds to
department estimates of the funding levels necasgary to meet
Boren Amendment standards. Thus, even if the $8.00 cap were
related to the departwent’s budget, the department’s use of
the $8.00 cap was not driven by budgetary factors established
without regard to Boren Amendment requirements.

COMMENT: How were the 59.50 cap in the original proposal and
the $8.00 cap in the revised proposal determined?

: The cap represents the department’s effort beyond
mere compliance with legal minimums, to make overall rates
more equitable. The original $9.50 cap was determined based
upon a sensitivity analysis with a goal of wminimizing the
number of facilities which would experience a rate decrease
under the proposed system. This analysis was performed with
respect to all facilities and was not targeted at any parti-
cular group of facilities. After adjustments to other rate
components, such as addition of the wage floor and changes in
operating and direct nursing percentages, the department
performed a similar analyasis te arrive at tha $8.00 cap. The
department believes these adjustments were made within a
digcretionary zone of reimbursssent which exceeds the minimum
level of reimbursement required by law.

COMMENT: Has the departrment dome study or analysis to show
why facilities which need large rate increases to be paid at
the level set by the proposed rejmbursement system are less
aeconomic and efficient than other facilities? If so, wa ask
that the department provide us witk the analysis.

20-10/31/91 Montana Administrative Register



-2112-

RESPONSE: The department has performed an analysis to deter-
mine the costs that must be incurred by each facility. That
analysis demonstrates that the department’s rates after appli-
cation of the $8.00 cap and 5.5% minimum increase are reason-
able and adeguate to meet the costs which must be incurred by
economically and efficiently operated facilities. This
analysis implicitly establishes that facilities with costs
above the capped rates are incurring uneconomic and ineffi-
cient costs. A copy of the analysis is available upon request
from the department.

COMMENT: The department should not reduce the cap to $8.00 to
fund the wage floor because the department cannot afford the
wage floor in light of losses that will be incurred by facili-
ties and because the wage floor simply insulates facilities
from financial risk. Further, the facilities that benefit
from the wage floor already receive adequate overall rates
without the floor. Nine of the 13 facjlities affected will
receive rates more than $9.00 over cost. The wage floor is
unnecessary. Any changes in the rate should be paid for
through lower incentive payments and profit margins. The rule
should provide that the cap will apply only for FY 1992 rates.

RESPONSE: The department has adopted the wage floor for
several reasons. The department believes the component should
take into account the minimum wage levels which providers are
legally required to pay. The department also believes that to
pay a nursing component which is less than adequate to meet
legally required minimum wage levels would undermine the
department’s otherwise extensive efforts to encourage improve-
ment in quality of care. The department believes the wage
floor is justified for these reasons. The department believes
the combination of cap levels, percentage of median limita-
tions and other parameters adopted in the final rule best
achieve all of the department’s objectives, including overall
fairness and equity. It has not yet been determined whether a
cap will be employed for rate years after 1992.

COMMENT: The department should consider placing a cap on
medicaid profits (probably 2% or less) until the rate increase
cap is ended. Providers should not expect to make unreason-
able profits from a governmental welfare program, while there
are insufficient funds to properly pay for all medicaid
services or cover costs of all facilities. Any reduction in
the $9.50 cap should be matched by an upper limit on profits.
Any excess payments should go to property reimbursement.

RESPONSE: The department believes the new system in fact does

limit profits in the operating and direct nursing areas. A
provider cannot receive more than projected operating costs
plus the incentive payment in the operating cost area. A

provider cannot receive more than projected costs times the
patient assessment score in the direct nursing cost area. The
department does not believe the proposed system allows payment
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of excessive profits and the department will not place a
further cap on profits or otherwise make adjustments premised
upon an assumption of excess profits at this time. This issue
may be further addressed through the committee appointed to
further study the reimbursement system.

b. Minimum cre 8

COMMENT: The department’s proposals generate rate decreases
for some facilities and very small increases (under 5.5%) for
others. In light of the utilization fee, which amounts to
nearly a 2% increase in costs, and in light of substantial
increases in facility costs since 1989, the base year used in
the proposals, no facility should receive less than a 5.5%
increase in 1its rate. This is the percentage increase for
inflation used by the department in its original proposal.

: The minimum rate increase for any facility should be
the DRI inflation factor (5.5%) plus $1.00 to account for the
bed fee. This proposal is fair to the industry as a whole,
would not require any facility to pay any more in bed taxes
than it receives in return, and would give the department
another year to study and implement a new methodology. This
would also insure that no facility is seriously disadvantaged
because of the department’s need to do further study.

RESPONSE: The department does not agree that a minimum per-
centage increase should be given to account for payment of the
nursing facility wutilization fee. However, the department

does believe that all providers would receive at least a
modest increase for rate year 1992. For this reason and as a
transitional measure, the department has adopted a minimunm
5.5% increase, equal to the DRI inflation index, in the final
rule.

COMMENT: Because of the variability of costs, flat fee
increases would be inappropriate. It would simply add profit
dollars for providers already being paid over cost and would
continue underfunding for those paid below cost.

COMMENT: The department must not guarantee the financial
performance of a few praviders. Grandfathering, hold harmless
and other transition strategies simply attempt to protect the
status quo. There is no justification for providing minimum
rate increases to some facilities while other facilities are
faced with limits on their rates.

: The department agrees that transition strategies
should be employed with caution. 1f overused, such mechanisms
may undermine the validity of rates by not allowing the estab-
lished methodology to work. The department has adopted a
minimum rate increase provision and a maximum rate increase
provisjon. The department bhelieves these modest measures
enhance rather than detract from the overall fairness of 1992
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rates, and these measures are taken into consideration in the
department’s findings that the actual rates meet or exceed the
levels required by federal law,

13. Fair and Equitable Rates To Individqual Facjlities

co NT: The proposed system provides a more fair and
equitable methodology than currently exists. The proposed
system is fair and needs very few changes.

RESPONSE: While the department agrees that the proposed system
is more fair, equitable and reasonable, we must continually
evaluate the system for improvements. The department will be
forming a working committee to continue to evaluate the
methodology for reimbursement as well ag to specifically
evaluate the system of property reimbursement.

COMMENT: Because costs vary for numerous and legitimate
reasons from facility to facility, a universal payment rate is
neither fair nor equitable. Such a system would merely per-
petuate or worsen the inequities of the current system. There
is no such thing as a perfect payment methodology. To deter-
mine fairness, one must look at the methodoleogy in its
aggregate and not at each component separately. The key to
fair and equitable reimbursement is to reimburse costs. The
proposed system does a fair job of reimbursing cost, and
provides incentives for facilities to contain costs while
providing quality care.

COMMENT: We have heard the argument that the state should not
pay our costs because as a higher cost facility we are ineffi-
cient. We would like the state to tell us where we are
inefficient so we may address those areas and receive full
reimbursement. The commentor lists various reasons why its
facility is efficient desgpite the fact that some costs are
higher than average. Differences in facilities are not
explained by inefficiencies alone.

COMMENT: The department should be sensitive to the fact that
combined facilities have taken years of losses under the
system while waiting for changes in the rate formula. The
proposed rule does not give combined facilities everything
they want. Hospital facilities must meet unrealistically low
spending levels to receive only modest incentive payments.
Perhaps other facilities should now share in the burden of
medicaid rates rather than having the system continue to be
tilted to their advantage. Providers should not expect
excessive profits from a tax supported program. Combined
facilities will not accept the status quo any longer. A new
direction is warranted and necessary. It appears the depart-
ment has done a very good job in distributing the available
funds.
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COMMENT: Under the proposed system, some facilities will
fully recover cost and perhaps earn a profit. Such facilities
are receiving an appropriate payment from a publicly funded
welfare program, regardless of rates paid to other facilities.
We cannot support the status quo, where facilities are paid a
prospective rate without any regard to actual cost being
incurred for delivery of care. Most combined facilities will
continue to lose money because the department still refuses to
recognize the unigue cost structure of combined facilities..
Efficiency of these facilities must be measured by looking at
the entire facility, not just the nursing facility portion.
By combining services in one plant, these facilities provide
efficient and economical health services to their communities.

: Under the proposal, 25 facilities will lose more
than $10 per patient day while 5 facilities will profit more
than $10 per patient day. It would not be equitable or fair
to increase the deficit of underfunded facilities in an
adjustment effort which in turn provides a greater profit to
other facilities.

RESPONSE: Differences in costs occur at all facilities for
many reasons, such as management philosophy, type of owner-
ship, occupancy, services provided, as well as the facilities’
overall goals and objectives. A reimbursement system cannot
fully allow all costs arising from the differences that occur.
The department must consider the total picture and must
evaluate the impacts of reimbursement decisiong on the
industry as a whole in order to reimburse facilities in the
most equitable and fairest manner.

The department believes the proposed system in its aggregate
is fair and equitable. It considers the actual costs being
incurred in each facility, provides incentives to maximize
quality of care, incentives to control cost and uses the
patient acuity level at each facility in a more direct manner
than the previous system. The new system uses a national
inflationary index. The department’s rule recognizes facility
differences within a zone of reasonableness, while still
limiting costs to reasonable levels.

The original proposal has been modified to implement a fleoor
in the direect nurasing component to recognize the impact of the
minimum wage increases, to establish a 5.5% mninimum rate
increase from 1991 levels, to adjust the percentages to 110%
for operating and 125% for the direct nursing component. We
feel the resulting rates are eguitable and address many of the
concerns that have been raised by the industry.

The department will continue to evaluate the methodology over
the next year through the use of a working committee to
further fine tune the system of reimbursement. As part of the
working committee there will be ongoing discussions regarding
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the combined versus freestanding arguments surrounding costs
and economy and efficiency.

COMMENT: Peer grouping would provide a more accurate compari-
son of providers’ efficiency and would more closely reimburse
facilities’ cost. It would recognize inherent cost features
of each type of facility. This might lead to more equitable
motivation by the department to improve efficiencies.

RESPONSE: Peer grouping is used in many states to establish a
rate for a class of facilities. However, peer groups are
typically based upon particular type of resident served or the
number of beds rather than upon the type of facility. The
department analyzed peer grouping in its simplest form
(combined, freestanding, and state) and the analysis indicated
that there would be very significant differences in rates if
providers were peer grouped. The differential between
combined and freestanding facilities would be magnified with a
peer grouping system. One of the complaints regarding the
proposed system was that the variance in reimbursement between
freestanding and combined was too great. The use of peer
grouping may be discussed by the working committee on reim-
bursement.

COMMENT: Under the department’s original proposal, facilities
rate increases would not cover actual cost increases for some
facilities, while others would receive whopping rate
increases. The rates and rate increases cannot be correlated
to existing cost efficiencies, patient acuity or any objective
measure of quality of care or to any meaningful standard of
efficiency, patient acuity or guality of care. The revised
proposal is somewhat but only marginally better. Increases
are still inadequate to cover intlation. This means that the
facilities receiving inadequate increases will be unable under
either proposal to compete effectively in the labor market or
to offer comparable wage and benefit packages to facilities
recejving large rate increases. Also, rate increases will be
insufficient to cover increased costs incurred to pay addi-
tional benefits to employees gaining sufficient seniority to
qualify for them. This will result in low employee morale,
increased staff turnover, and an inevitable reduction in
guality of care because of staff turnover.

RESPONSE: This comment assumes that (1) facilities’ FY 1991
rates were set at the minimum amount necessgary to reimburse
actual costs; and (2) that the amount of rate jncrease must
equal or exceed the amount by which costs have increased.
These assumptions are incorrect. The current system essen-
tially generated rates based upon averaging, with certain
adjustments depending upon how the facility compared to state-
wide averages. In many cases, FY 1991 rates exceeded actual
costs incurred by the facilities, indicating that the facili-
ties were profiting from medicaid rates., On the other hand,
some facilities were receiving rates far below actual cost.
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The measure of medicaid rates is not whether the amount of

covers inflation, but rather, whether the total
rate is reasonable and adequate to reimburse the costs that
must be incurred by efficiently and economically operated
facilities. The comparisons made by the commentor provide no
meaningful measure of rates generated under the proposed
methodology.

The department believes that the rates do in fact correlate to-
reasonable standards of cost efficiency, patient acuity and
quality of care. The department believes that use of the DRI
index adequately accounts for inflation and that the direct
nursing personnel cost component adequately accounts for wage
and benefit costs. Contrary to the commentor’s assertion, the
department believes the proposed system will enhance rather
than lower quality of care.

: The department’s proposal is controversial. Higher
cost combined and governmental facilities (representing one
third or less of the industry) tend to support the proposal
because they would receive large rate increases, while most
private and freestanding facilities (representing two thirds
or more of the industry) object because the new methodology
would be driven more by costs (including high costs) than by
cost containment incentives and because they believe the
allocation of rate increases is unfair. It ias important that
the rate methodology be fair and responsive to all types of
facilities.

Data shows that under the department’s praoposals: (1) tradi-
tionally high cost facilities get the largest rate increases;
(2) low cost facilities suffer because of their efficiencies;
and (3) locally owned and tax paying facilities, which should
be encouraged by any rational public policy, fare worse than
other entities. By applying the DRI index to each facility’s
historical cost, high cost facilities receive larger increases
to account for inflation, thereby widening the rate gap
between high and low cost facilities. The department has not
fully considered all of the factors that result in differences
among facilities, such as higher workmen’s compensation rates
for freestanding facilities. The proposals need substantive
revision if balance and equity are to be achieved.

COMMENT: The department should reduce the increase cap to
$8.00, change operating median to $29.06, change direct
nursing cap to 120% of indexed wagas and benefits, index
inflation to an average of $1.60 for all facilities, and add
$1.00 to incentive for all facilities to account for utiliza-
tion fee. This greatly reduces the difference between highest
and lowest facilities. This meets the criteria of reasonable
and adequate and meets the cost of efficiently and economi-
cally operated.
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COMMENT: Combined facilities are not the standard of effi-
ciency and economy. The department has stated in a letter to
HCFA that combined facilities pay higher nursing wages and
staff in excess of staffing requirements. Yet the proposed
rule does nothing to correct this pattern of excessive spend-
ing. Government facilities also incur greater costs, yet the
proposed rule does nothing to correct this excessive spending.
By contrast, locally-owned private facilities historically
have the lowest cost yet receive the lowest rates under the
proposed system. This system will bankrupt locally-owned
facilities. Certainly no facility should receive a rate
reduction. Under the proposed rule, 8 of 9 facilities with a
rate decrease are locally or regionally owned facilities.

COJ NT: The proposed rule inequitably distributes funding.
Combined facilities receive and average increase of $2.13 more
than freestanding facilities. Why the difference? At the
same time freestanding facility PAS has increased 2.07% while
combined facility PAS has increased 1.85%. Therefore, free-
standing facilities should get higher increases than combined
facilities,

COMMENT: The real test of fairness is whether the system
meets Boren Amendment requirements. The best value is the
most efficient facilities. Because less money would go to

locally~owned facilities than state-owned facilities (a
difference of $6.468), the proposed system does not meet the
test of efficiency.

(o NT: There is appropriated funding available to increase
rates an average of $6.75 per patient day. Without the
efforts of MHCA, there would only be 52.83 per patient day
available., The MHCA represents big numbers and diverse types
of providers. It must always look at the good of the whole,
not just one small faction. Under the department‘’s proposal,
non-MHCA members receive higher average increase than MHCA

members. Combined facilities receive greater average
increases than freestanding. Freestanding facilities had a
greater increase in PAS than combined facilities. Under the

5% band proposal, MHCA member facilities receive nearer to the
amounts non-members receive and freestanding facilities
receive more than combined facilities. The 5% band proposal
is more equitable. The department’s proposal is seriously
flawed, so providers won't really get the rates suggested by
the department, even without MHCA input. If members just
fight for their own interests and don’t support the MHCA 5%
band proposal, members could receive worse rates. Providers
should support the 5% band proposal.

COMMENT: The propesed system does not provide for equitable
distribution of funding among facilities. Lower cost
facilities receiving lower increases will not be able to
compete for labor or market share with higher cost facilities
getting larger increases. The rate our facility would receive
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under the proposed system will not allow needed improvements
or staff raises. We cannot raise private pay rates enough to
make up the difference because we have very high medicaid
utilization. We worry about the survival of our facility.

COMMENT: Myers & Stauffer in their report stated that if a
number of facilities are producing substantially similar
services, its seems only logical for an agency concerned about
economy and efficiency to establish payment levels at the
lower end of the cost spectrum. How do they explain giving
greater increases to higher cost facilities and lower
increases to the lowest cost facilities?

RESPONSE: A significant distinction must be made between rate
and cost. The valid comparison is between reimbursement rates
and the projected cost which must be incurred. with the
system being rebased to more current costs, the attempt to
correlate rates to prior rates is not a meaningful comparison.
It is true that the proposed system of reimbursement is more
responsive to actual costs, but it is also true that there are
limits on reimbursement in each of the components so that
excessively high costs are not reimbursed. Low cost facili-
ties do not suffer because of their efficiencies. Their lower
costs are used ‘to establish the reimbursement levels and they
may gualify for an incentive payment due to their cost con-
tainment. Further, low cost facllities are being helped by
the wage floor in the direct nursing component, and in the
implementation of the minimum floor of 5.5% over the fiscal
year 1991 level of reimbursement as a transitional reimburse-
ment measure.

An analysis of locally owned freestanding facilities shows
that they are receiving a higher percentage of rates in excess
of costs than the combined facilities. The analysis of
average reimbursement increases for 1992 indicates that there
is little differential in the reimbursement between facility
types. This indicates that there is not an inequity in the
distribution of the funding.

Average total dollar rate increase combined $ 7.36
Average total dollar rate increase freestanding $ 6.51
Variance .85

Historically, combined facilities as a group have received
reimbursement at 8 or 9 percent above freestanding facilities
as a group, even using the current system of reimbursement.
The new system does not make a great change in that differen-
tial.

Application of the DRI treats all facilities costs in the same
manner and does not index high cost facilities at a greater
rate. If high costs are excessive (over the limits), they are
not fully reimbursed, and there will be no encouragement to
incur such costs.
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The analysis of the current system of reimbursement with a 5%
band was requested by several commentors. This analysis was
not intended as a representation of what actual reimbursement
rates would be utilizing the current system with a 5% band.
The department did not propose this analysis as a reimburse-
ment option, and it does not include any of the modifications
the department would consider if continuing to use the current
system of reimbursement. The MHCA analysis of MHCA member
rates and MHCA non-member rates under either system of reim-
bursement has no validity or merit in the establishment of a
reimbursement methodology. A system cannot be designed to
reimburse cne organization’s membership differently than
another’s no matter how strongly they lobby or would like to
believe that they are more deserving of higher rates.

COMMENT: Higher nursing facility costs are due partly to the
hospital DRG system. There is no incentive to incur costs in
the hospital portion of a combined facility because the DRG
system is not cost based, so costs are shifted to the nursing
facility portion. The commentor stated that if the proposed
system is implemented, his primary goal will be to increase
and shift costs to the nursing facility associated with his
hospital facility. Allocated costs are too high compared to
the actual costs dncurred by nursing facility portions of
combined facilities.

RESPONSE: Facilities must keep in mind that costs must be
directly related to patient care and verifiable through audit.
Allocation statistics will also be verified through an audit
and will be adjusted to comply with the HIM-15 guidelines for
cost reporting and cost allocation. While in theory this may
sound like an advantage, providers must Kkeep in mind that
reimbursement will be subject to the limits in the operating
and the direct nursing personnel components. By shifting
costs to the nursing facility, a provider may jeopardize its
ability to receive an incentive payment and may lose rather
than gain money. By shifting costs from the hospital, they
may even jeopardize the computation of costs used to establish
hospital reimbursement under medicare and medicaid. This is a
big gamble because future rebasing may shift the medians and
the percentages that will be applied to the reimbursement
limits for each of the components. The department does not
agree that nursing facility costs in combined facilities are
unfairly recognized to the disadvantage of freestanding facil-
ities.

COMMENT: Under the original department proposal, of 98 facil-
ities participating in medicaid, only 9 would have a rate
decrease and 7 of those 9 would still receive a rate that
exceeds projected cost and the other two would receive a rate
that approximates cost. 1In FY 1991 only 19 providers received
a rate that equalled their reported cost, whereas under the
proposed system 4% would receive a rate that equals their
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reported cost. The proposed system is fair and meets the
requirements of the Boren Amendment.

COMMENT: Nine out of nine facilities receiving a rate
decrease had 1990 costs increasing more than the 5.5% infla-
tion factor in the proposed rule.

RESPONSE: Under the system as finally adopted, all facilities
will receive an increase of at least 5.5%., For reasons summa-
rized above in responses to other comments, the department
believes the system meets the requirements of the Boren
Amendment.

COMMENT: Under the department’s proposal, our facjlity would
receive a rate of $6.87 less per patient day than our cost and
we would have to raise private pay rates to make up the
difference. This is not a just reward for being the thirad-
lowest coat facility in the state and does nothing to encour-
age future cost containment. Under the department’s proposal,
the five lowest cost facilities would receive rate decreases.
We will have to increase spending, raise private pay rates,
pay less than minimum wage, transfer medicaid patients to
other facilities, or close our facility. It would cost the
state a lot more to provide care in a higher cost facility.
Residaents and thejr families would be unhappy if they had to
move to a less desirable facility, especially at increased
rates.

COMMENT: We have a 29-bed facility. My wife and I perform
many of the duties in running the home, but because of OBRA
can no longer keep up. Based on past costs, I cannot get a
reimbursement to afford all the positions I have been doing
myself. We cannot get nurses to work in the community. One
RN will work for only one week per month and only on contract
for $15 per hour plus $200 per month housing allowance and
utilities. I pay more for help than the tax-supported non-
profit facility across town, yet they get $20 per day more
than my facility. Help me to continue providing care at a
rate that will pay the bills.

COMMENT: Numerous facilities described specifically the rate
they would receive, the amount of loss they believe they would
incur under various proposals.

: If the provider’s rate under the new system is in
fact inadeguate to meet reported costs, either the costs are
not necessary, efficient and economic costs or there may be a
¢ost reporting problem. The department has made it clear that
it is willing to review cost report information used to set
rates. The department believes that the new system provides
providers with reasonable and adequate rates to meet the costs
which must be incurred.
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COMMENT: Smaller nursing homes have higher fixed costs per
resident. The formula needs to include a variable to consider
bed size or utilization.

RESPONSE: Because the department is using inflated actual per
diem costs to calculate per diem rates, utilization is taken
into account. However, the department also recognizes that
certain economies of scale are available to other facilities.
Actual costs are recognized up to a certain level, however,
above the operating and direct nursing component limits these
actual costs will not be reimbursed. The department does hot
believe it is appropriate to reimburse the inefficient costs
which may be inherent in small facilities.

COQMMENT: Under the department’s proposal, there are unex-
plainable rate discrepancies in the same community (as high as
516 to $20).

RESPONSE: The department does not agree that these rate
differences are unexplainable. The differences arise becausge
of considerable differences between the specific facilities.
The proposed system recognizes, within a reasonable range, the
differences between different facility types and also recog-
nizes differences in patient acuity and other factors, which
may be quite substantial. The department’s review and evalua-
tion of the rates generated under the final rule does not
support the commentor’s assertion.

COMMENT: The proposed formula does not consider the impact of
a tax base or large corporate structure in subsidizing losses.
The availability of such subsidies encourages inefficiency,
while independent facilities are forced to be efficient,

RESPONSE: The department disagrees with the premise of this
comment, that tax supported and corporate-owned facilities
have available unlimited funds to waste. Accordingly, the
department disagrees with the comment.

“Current System" W S an

COMMENT: Did Myers & Stauffer analyze the current system
before they proposed the new system? If so, what year was
used for the rebase? We understand the department used 1987
for the rebase and indexed 1982 data to set the bands. Did
use of old data affect results? What are the major problems
in using the current system with rebasing and a band? Why
isn‘t it more equitable to use the current system rebhased to
1989 or 19907 wWhat features of the proposed system are
superior to the current system rebased?

RESPONSE: Numerous scenarios involving the current system were
prepared and analyzed by the department and its consultants
throughout the process of developing the propesed reimburse-
ment system. Undoubtedly, the use of "old" data affected the
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results. The department also analyzed the current system with
newer data. The commentor’s remaining questions are answered
in other responses in this document.

: The department should fully rebase the current
system using 1989 or 1990 cost reports, eliminating the geo-
graphic wage factor, and increasing the existing "band" from
1.25% to 5%. The rebase should include updating the fixed
cost and average patient day parameters, statewide average.
patient assessment score, statewide average nursing care
hourly wage, and OBRA increments. The department’s spread-
sheet on this scenario dated July 26, 1991 is based on this
proposal and encompasses what we are recommending, although
some changes are necessary to individual facility rates as
shown on that spread sheet.

The department should alsoc establish work groups including
provider association and facility representatives to study,
analyze and make necessary improvements to the department’s
proposals so that they can be considered for adoption in July
1992.

Several commentors stated that they support this proposal and
consider it to be the most equitable at this point, even
though they would receive a lower increase than under the
department’s proposal. They urge the department to work with
the proponents of this system to adopt it for FY 1992.

The board of the Montana Health Care Association, which repre-
sents 75% of the beds in Montana, voted unanimously to retain
the existing system with a 5% band.

COMMENT: A number of facilities commented that they are
members of MHCA, yet were never asked. their opinion on the 5%
band proposal supported by MHCA and that they do not support
that proposal. MHCA does not have the degree of support it
represents on the 5% band proposal. Some facilities also
commented that they are MHA members and do not support the
position taken by MHA.

COMMENT: We do not believe the statement made by some pro-
posal opponents that 70% of nursing home beds in the state
support keeping the old system, We have found only one
facility that does not support the new system and they had not
yet had time to review the proposal.

COMMENT: The department should use the current system
modified as follows: adjust 1987 or newer data for deflated
value of OBRA and any other adjustments; use adjusted cost
data to establish fixed and variable cost parameters through
the use of regression analysis; establish appropriate bands as
in prior years; index each provider’s 1987 or newer costs
forward to the midpoint of the 1992 rate year; add on OBRA
and/or other adjustments; compare the indexed costs to bands,
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and, if below low band, set rate at low band, if above high
band, set rate at high band, or if between, set at cost
figure; adjust for patient assessment as in prior vyears;
incorporate a hold harmless or minimum increase where neces-
sary, particularly in light of the bed tax issue (this will
insure that providers whose rates have substantially exceeded
costs in recent years will be limited to receiving only
increases directly related to OBRA or other specific adjust-
ments and over time the system will be self-correcting); and
make no change to the property component.

While this is basically a continuation of the current systen,
the use of 1987 or newer cost information would bring the
system back into touch with reality and use of actual cost
data would remove the outrageous discrepancies between costs

and rates which have developed over the years. The state
would avoid large audit costs and legal battles inevitable
under the proposed system. Increases in medicaid costs would

more closely match true inflation in future years, rather than
expanding at 50-75% over inflation as in the pre-1982 system.
To insure that medicaid costs will not increase in excess of
inflation, the department could index rates rather than costs
after this one-time adjustment to cost. This would insure the
state of absolutely predictable levels of expenditures, sub-
ject only to fluctuations in resident days. This simple
scheme would give all parties a chance to develop an appropri-
ate system. Adopting a poorly planned component methodology
without research or planning just to "do something” is
inappropriate. It will increase costs, cause confusion and
fail to achieve the goals intended.

COMMENT: Our calculations show that the 5% band propesal
would distribute the average $6.75 increase with an average
$6.62 1increase to combined facilities and $6.79 to free-
standing. Wouldn’t this be a more equitable distribution of
the available dollars?

RESPONSE: The authors or supporters of these comments appar-
ently would receive more favorable individual rates under the
suggested scenarios, but such scenarios do not present a
balanced approach to reimbursement across the spectrum of
facilities. The commentors do not address how the suggested
plans would meet legal requirements or even how they would
better address the criticisms the same commentors have leveled
against the proposed system. The suggested plans would merely
continue the inequities of the current system. Such plans
would continue to funnel profits to the commentors’ facilities
and would allow facilities to 1load cost reports while the
department "studies" further. That is what makes delay such a

sweet prospect for those who suggest it. Prior to and
throughout the course of this rule proceeding, the department
has thoroughly analyzed the basic system suggested. The

department believes that the proposed system, as finally
adopted, better achieves the department’s goals and more
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equitably takes into consideration the needs of all providers
and provider types.

COMMENT: The department should give out the appropriated
money through a flat across-the-board increase to all
providers.

RESPONSE: The department disagrees because such a method
ignores the requirements of federal law and merely perpetuates
existing inequities.

COMMENT: We do not support keeping the old formula because we
were never able to obtain a rate that was even reasonably
close to fair.

COMMENT: Our facility is losing $12 per day under the current
system and would take an additional rate reduction under the
5% band proposal. The original proposal would reduce the
amount of loss we take to $6.08 per day.

RESPONSE: The department agrees that the proposed system is
more equitable.

b. Provider I t B

COMMENT: The department should be cautious in its consider-
ation of provider input because each provider offers an
inherently biased perspective. The department must separate
bias from fact and, because the department is the only neutral
party, it ultimately must rely upon its own judgment in making
a decision about the system.

COMMENT: Some freestanding facilities oppose the rule because
they will not be able to make enough profit. Other facilities
take a loss on medicaid patients. The proposed system is
fairer because it helps facilities which have taken a big loss
for a long time catch up or get closer to the break even
point.

COMMENT: Some have tried to portray combined facility support
of the proposal as selfish, contending they are not advocating
in the best interest of all homes. This is not true. Our
support reflects a belief that a welfare program should allow
all providers, regardless of type, an opportunity to recover
the cost of serving nedicaid residents and earn a modest
profit as well. The proposed rule does not fully accomplish
that goal, but is a start in the right direction.

RESPONSE: The department agrees that comments must be
evaluated in light of the commentor’s interest in the outcome
of the rule proceeding. The department has taken such matters
into consideration and has independently evaluated the issues
in reaching decisions about the reimbursement system. The
department has attempted to take into account all viewpoints
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and to find balanced solutions to the various issues and
conflicts that have arisen in the course of designing the new
system.

14. Miscellaneous Comments

a. Resjdent Funds

COMMENT: Federal law, as interpreted by HCFA, does not pro-
hibit placement of regident funds of less than $50 in interest
bearing accounts, so long as residents have convenient access
to up to 550 when desired. The department should either
remove from the rule references to separate interest and non-
interest bearing accounts or change the proposal to coincide
with the federal interpretation.

RESPONSE: Federal regulations at 42 CFR 483.10(¢) (3) (ii)
currently require that facilities must maintain resident funds
of less than $50 in a non-interest bearing account or petty
cash fund. Regional Identical Letter No., 91-34, issued by
HCFA on May 15, 199), states that this regulation was designed
to permit facility flexibility in managing resident funds
under $50 and to insure that residents have convenient access
to $50 in’ cash within a reasonable period of time when
requested. Therefore, HCFA states that a facility may place a
resident’s total funds, including those funds under $50, in an
interest bearing account. However, facilities must maintain
such amounts of cash on hand to allow such convenient access
to resident funds up to $50 per resident. The final rule has
been modified consistent with this HCFA interpretation.

b. Separatel lable Items

COMM : The department should allow billing of indirect
costs of separately billable items. The cost finding rules
adopted by the department require the allocation of costs to
these ancillary cost centers. Failure to reimburse these
costs lowers the profit incentive allowed by the department
and may cause facilities to lose money.

RESPONSE: The department does reimburse indirect costs of such
items through the per diem rate. These costs are reimbursed
through the operating cost component. The department will not
double reimburse these items by including an additional
indirect cost component as part of the separate payment for
these items.

c. Allowable Costs

COMMENT: Subsection (2)(a) of proposed Rule XX defines the
term "allowable costs" as those costs which are reportable and
which are “considered in determining the costs of providing
medicaid nursing facility services." Would all costs "that
must be incurred by efficiently and economically operated
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providers to provide services in conformity with applicable
state and federal laws, regulations, and quality and safety
standards"” be considered "allowable costs?* Does the
department consider the utilization fee enacted by the 1991
legislature effective July 1, 1991 to be an "allowable cost?"

RESPONSE: All costs "that must be incurred by efficiently and
economically operated providers to provide services in con-
formity with applicable state and federal laws, requlations,
and quality and safety standards" are considered "allowable
costs." The department’s analysis shows that the rates
generated under the new system will comply with this standard,
even if one considers the utilization fee to be such a cost.
The department considers the utilization fee enacted by the
1991 legislature effective July 1, 1991 to be an "allowable
cost® in the sense that it is reportable. However, federal
law prohibits the department from reimbursing such cost or
including it in the cost base used to set prospective rates.
Accordingly, the department cannot and will not do so.

COMMENT: Many salaried employees, such as supervisors, office
staff, maintenance staff and administrators, do not and have
not kept contemporaneous time records. Often these people
have no ownership interest. Prior audits have never required
contemporaneous time records. This adds needless paperwork
and does not contribute to patient care. If not deleted, the
department should provide specific guidance as to acceptable
documentation.

RESPONSE: By "“contemporaneous time records" the department
means some documentation generated in the usual course of the
provider’s business at or near the time of the hours worked
and which records the services performed or the time worked.
For example, employees may prepare a weekly or monthly time
sheet showing the hours worked, which is in turn used by
payrcll to prepare withholding and paychecks. Such documenta-
tion would be considered "contemporaneous." Other similar
forms of documentation may be sufficient. The department
believes that generally accepted accounting principles require
keeping such records. The department would be surprised to
find that facilities are willing to pay employees without some
type of contemporaneocus documentation to support the expense.
The department will not accept documentation generated outside
the usual course of provider’s business which is essentially
generated after the fact to support a claimed cost item.
Claimed cost items should be based upon contemporaneocus docu-
mentation, rather than generating "documentation" to support
claimed costs.

d. Interim Rates

COMMENT: An interim rate under Rule XIII should be subject to
the same cap and minimum rate as other rates.
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RESPONSE: The department agrees and has added language to so
provide.

e. Audits and Appeals

COMMENT: The proposed system is cumbersome because annual
audits or desk reviews must be made and it will encourage an
onslaught of appeals. If the department cannot handle the
current appeal load, how does it propose to handle the
increase?

RESPONSE: The department does not anticipate that the proposed
system wWill require or generate an increase in the number of
desk reviews or audits. The department does agree that pro-
viders will have more incentive to challenge adverse audit

determinations. However, this is a necessary feature of a
system that is more responsive than the current system to the
cost experience of particular providers. The department

believes that this feature is justified and that, in fact, the
department does and will continue to handle its appeal load.

COMMENT: The proposed system will result in numerous and
protracted disagreements and litigation as allowable costs and
allocations once again become the subject of debate. Audit

results will once again bhecome immensely important because
retrospective settlements will be required once audits are
complete. This system will reverse the trend away from retro-
spective cost settlement and will resurrect problems solved
ten years ago. This will increase costs for both providers
and the program, while producing nothing of value for anyone
except the firm that designed the system and other accountants
and attorneys. The firm that suggested the proposed system
suggested this system because it stands to benefit financially
from audits and appeals. There will be conflict of interest
problems because that firm both designed the system and will
perform audits for the department.

RESPONSE: The department disagrees with the assertion that the
usa of costs report and audit information under the proposed
system is of no value to anyone and will only resurrect old

problems. Providers have continually complained that the
current system fails to take into account facility-specific
cost differences. The proposed system addresses that

complaint by placing more weight on facility-specific cost
information. ‘The department believes this change will benefit
providers. However, no reasonable system would rely totally
upon unaudited cost information or fail to employ some
controls to assure that providers accurately report costs.
Without such checks, providers would be encouraged to inflate
reported costs. Under the proposed system, audits and the
resulting rate adjustments will provide necessary checks upon
provider cost reporting. While providers will have more
incentive to challenge audit determinations, the audit and
rate adjustment features will provide incentives to accurately
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report costs so as to avoid audit adjustments and rate reduc-
tions. Moreover, rate reductions will occur only if base
period costs are adjusted, and pot where actual per diem costs
simply differ from projected costs.

These features were not adopted merely upon the suggestion of
the department’s accounting consultants, but rather were
insisted upon by the department as means of assuring the
integrity of the system. Moreover, the department disagrees
with the contention that the role of the present audit con-
tractor in designing the system creates any conflict of
interest. Their experience in assisting with design of the
system will certainly help them to more capably perform their
audit function. But the auditors will perform audits only
according to department instructions and subject to department
review.

: Did Myers and Stauffer study and provide the depart-
ment with estimates of the audit costs, appeal costs, legal
costs, associated with the retroactive adjustments? What do
they estimate these costs to be? How high is it in other
states where they have developed this type of system?

RESPONSE: The department did not ask Myers and Stauffer to
perform such a study or to provide the department with such
information. The department does not believe such an inguiry
is warranted. Obviously, these features of the system will
require some expenditures. However, the department believes
such costs will be relatively minimal and will be justified by
the benefits of the audit and rate adjustment features.

COMMENT: The department should be required to complete a desk
review of each cost report within 9 months (another comment by
the same individual says 6 months) of the date the completed
cost report is submitted and any overpayments or underpayments
should be completed within 60 days. The department deleted
time requirements on desk reviews because the cost reports did
not directly affect reimbursement. Since cost reports now
will directly affect reimbursement, the prompt review of
reports is critical. If the department cannot promptly review
cost reports and revise per diem rates, it should not change
to a retrospective system.

RESPONSE: The department will not place a time 1limit wupon
completion of desk reviews or audits. While the department
agrees that such prompt completion of these functions is
desirable, it is not always realistic given the limitations
upon department staff and funding. Such a time limit would
merely be a means by which providers would seek to escape
repayment of amounts to which they were not entitled under the
rules. The department does not agree that the desk review
time limit was deleted because cost reports did not directly
affect rates. Rather, it was done because the time 1limit
might jeopardize federal financial participation if the dead-
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line were not met. As stated elsewhere in this document, the
proposed system is not a retrospective system and will not
regquire audit and settlement of every cost report.

COMMENT: Providers are required to repay overpayments within
60 days. The department is required to reimburse providers
"promptly*" for underpayments. What is the definition of
"promptly®? The department should have to meet the same 60
day requirement as providers.

RESPONSE: The department normally reimburses underpayments in
a much shorter time than providers are required to repay the
department. The department generally makes payment in the
next payment cycle of its fiscal agent following a determina-
tion of the amount due. This is usually less than 15 days.
The department believes this is a "prompt" reimbursement
within the meaning of the rule.

e, Administrative Review and Fair Hearin ocedures

[ele] NT: The penalty on providers for untimely appeal is loss
of appeal rights. It is unclear what is the penalty if the
department fails to respond timely. Would such a failure
result in a finding favorable to provider?

RESPONSE: The result of the department’s failure to timely
respond would ultimately be decided by the hearings officer
based upon the facts of a particular case. However, the rule
is not intended to create a penalty upon the department for
failure to timely respond. While the department will make
every effort to respond timely, we do not bhelieve that lack of
a timely response warrants allowing a provider to keep public
funds to which it is not legally entitled.

COMMENT: The proposed procedures for contested cases are
burdensome and unworkable in the administrative forum. The
pleading requirements, notice procedures and time frames are
more rigid and formal than in either state or federal district
court. The proposed rules are inconsistent and conflict with
the Montana Administrative Procedure Act (MAPA), are not
reasonably necessary to effectuate the purposes of MAPA, are
contrary to the Attorney General’s model rules, and are incon-
sistent with other department rules. Section 2-4-201(2), MCA
requires each agency to adopt rules of practice, not inconsis-
tent with statutory provisions, setting forth the nature and
requirements of all formal and informal procedures available,
including a description of all forms and instructions used by
the agency. MAPA authorizes the Attorney General to adopt
model rules of practice and procedure to be used by state
agencies as a guide in fulfilling the requirements of section
2~4=-201, MCA. Agency rules of practice must be consistent
with MAPA contested case provisions, must be reasonably
necessary to effectuate the purpose of such provisions, and
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must be within the scope of authority conferred by section
2-4-201(2).

RESPONSE: The department disaqrees. The proposed rules are
not inconsistent with or in violation of MAPA, but are reason-
ably necessary to effectuate the purposes of both MAPA and the
statutes implementing the medicaid program. To the extent the
rules conflict with the Attorney General’s model rules, if at
all, the department points out that those rules are not
legally binding except to the extent they have been adopted by
the department. However, the department has, as outlined
below, made some revisions to the rules as proposed in
response to these comments. These points are discussed in
greater detail in the following comments and responses.

COMMENT: Proposed 46.12.1210 reguires submission of two
separate requests before a provider can obtain a fair hearing.
The first request is for an informal administrative review.
If the provider is unsatisfied with the result, the provider
mast make a second written request for a hearing. This is
beyond the scope of authority conferred by MAPA, contrary to
the Attorney General’s Model Rules, unreasonable and burden-
some. Nothing in MAPA, AG model rules, or general department

procedural rules requires two requests. The administrative
review process jis automatic for claimants and providers under
the general departmental rules. The department should

consider eliminating the requirement that two requests be made
for a hearing.

The mandatory administrative review procedure is beyond the
scope of authority conferred by MAPA. MAPA makes informal
administrative proceedings optional alternatives to contested
case proceedings when the parties jointly waive formal
proceedings. Further, in informal proceedings under MAPA,
written decisions must be provided in 7 rather than 60 days.

RESPONSE: The rules do not require two separate requests for a
hearing. Rather, the rules require that a provider request an
administrative review if it disagrees with the department’s
determination. Then, if the provider wishes to request a
hearing, only one request is required. While this procedure
differs for medicaid recipients, the department does not
believe that the same procedures are necessarily appropriate
for both providers and recipients.

The department believes it is authorized to require the
separate administrative review procedure. Section 53-6-113
(1), MCA reguires the department to adopt appropriate rules
necessary for administration of the medicaid program. Given
the large number of providers and potential disputes arising
out of determinations of provider reimbursement, audijts,
patient assessment scoring, medical necessity and many other
issues, the department believes it is necessary to establish a
method by which to avoid unnecessary litigation. oOtherwise,
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the amount of litigation would bury the medicaid program. The
department believes that administrative review is a benefit to
both providers and the department, to the extent the parties
truly desire to resolve a conflict short of litigation. 1t
assures that the department has considered all pertinent
information and authorities. It provides an informal opportu-
nity for the parties to review and discuss the jssues prior to
formal and more costly litigation. This is not unreasonable
or burdensome to a party who desires to resolve rather than
protract a dispute. Moreover, if a party does not wish to be
burdened, it may simply file a statement of its objections to
the department’s determination and, without further effort,
allow the department to complete the review.

MAPA does not prohibit such a requirement. MAPA authorizes
and requires agencies to adopt rules setting forth the nature
and requirements of all formal and informal procedures avail-
able. The authorization is not limited to rules relating to
contested case proceedings and extends to the informal admin-
istrative review which the department finds necessary to
assist in managing disputes which arise in administration of
the medicaid program. Moreover, the MAPA provisions relating
to informal administrative proceedings do not apply to the

administrative review, The MAPA provisions apply only where
the parties voluntarily agree to waive formal contested case
procedures in favor of an informal proceeding. Accordingly,

the 7 day limit is inapplicable.

The department intends to undertake in the near future a
review and revision of all of its procedural rules. Although
the department believes it is authorized to reguire adminis-
trative review, we will consider, as part of this overall
review, changes in this longstanding practice of redquiring
administrative review, At this time, the department is not
favorably disposed to eliminate the requirement.

COMMENT: The time frame for requesting an administrative
review and fair hearing should be 90 rather than 30 days.
Claimants have 90 days to request a hearing. Providers
dealing with complex issues of medical necessity, cost report-
ing and reimbursement should be allowed the same reasonable
time frame of 90 days. If not, the department should amend
the rules to allow an extension of time beyond the 30-day time
period to request a hearing. The rule as written does not
allow such extensions.

RESPONSE: The department believes that 30 days is an adequate
period of time for a provider to evaluate a determination and,
if appropriate, present a request for administrative review or
fair hearing. By the time a provider receives a department
determination, it is usually quite familiar with the issues as
a result of previous discussions, correspondence or proceed-
ings with the department regarding the matter. Providers are
generally more sophisticated than medicaid recipients and have
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access to legal or other advice necessary to review the
matter. The department believes 30 days 1s adequate to
specifically identify any legitimate issues arising from the
determination.

COMMENT: Why is the department changing the rule to require
filing of an administrative review request within 30 days of
majiling of the department’s written determination? This
change and the requirement of more documentation place an
additional time burden on provider staff and discourages
efficiency and effectjveness. In considering rule changes,
the department should keep in mind how to simplify documenta-
tion and reporting procedures.

RESPONSE: The date of mailing is more easily ascertainable
than the date of receipt, which is often impossible to deter-
mine with certainty. The documentation requirements for
administrative review have been eased somewhat in the final
rule. The point of the documentation requirement is not to
burden the provider, but rather to give the provider an oppor-
tunity to submit additional documentation that may not have
been considered previously by the department. The provider is
not required to submit additional documentation for the admin-
istrative review. It may be to the provider’s advantage to
submit additional documentation to persuade the department
that the provider’s arguments have merit. If the provider
wishes to forego this opportunity, that is the provider’s
choice.

COMMENT: Providers requesting fair hearings should not be
required to identify the individual items and amounts in
disagreement, give the reasons for the disagreement and
furnish substantiating materials and information before being
given an opportunity for a hearing. These requirements are
overly burdensome, highly technical, inconsistent with MAPA
and not reasonably necessary to effectuate the purposes of
MAPA. A provider may be dependent on a patient’s family to
provide substantiating evidence to support an appeal. Delay
in production of that evidence may result in a lapse of the
appeal deadline. Thege requirements are more demanding than
notice pleading requirements under state and federal rules of
civil procedure. MAPA requires only a short and plain satate-
ment of the matters asserted. 2-4~601(2)(d). The rule should
be amended to require only a short and plain statement of the
matters asserted. The rule should require more specificity as
to the reason for appeal, but should not create barriers to
the appeal process. The requirements of the proposed rule
overloock the fact that discovery is allowed in contested
cases. Discovery would be unnecessary if the provider could
meet these requirements in the hearing request.

RESPONSE: The proposed rule was not intended to require the
degree of specificity suggested by the comment or to create a
bar to submission of further evidence or raising of additional
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issues. Rather, the purpose is to require a short and plain
statement of the reasons the provider contends the depart-
ment’s determination fails to comply with applicable law,
regulation, rule or policy. It is not sufficient to simply
state that the provider disagrees or wishes to appeal.
Specific reasons must be stated. The rule has been revised to
clarify this reguirement. The rule has also been revised to
delete the requirement that substantiating information and
documentation be provided with a fair hearing request.

COMM : The proposed rules do not provide for discovery.
MAPA requires that discovery be available.

RESPONSE: As the commentor knows, the department’s rules do
provide for discovery as required by MAPA. See ARM 46.2.209
(5). A provision has been added to clarify that the
provisions of Rule XXV and 46.12.1210 are in addition to the
applicable provisions of ARM 46.2.201, et seq., and that the
provisions of Rule XXV or 46.12.1210 control in the event of a
conflict with ARM 46.2.201, et seq.

COMMENT: There is no authority under MAPA or the AG model
rules for a hearing officer to summarily dismiss a hearing for
the reasons allowed in the proposed rule. This is not

reasonably necessary to effectuate the purpose of MAPA. The
exercise of this right would also violate procedural due
process by depriving the provider of the right to a hearing or
to correct any technical pleading errors which serve as the
basis for the dismissal. The dismissal authority should be
removed from the rule. The dismissal authority should be
amended to conform to 46.12.205, which already applies. If
the department is unwilling to c¢hange this rule, it should
clarify that dismissal is without prejudice to refile
correctly.

RESPONSE: The department disagrees. The provider has the
right to a hearing, subject to following the rules for
requesting a hearing. There is not necessarily a due process
or MAPA violation where a proceeding is dismissed because a
provider has failed to follow such rules. In a particular
case, a provider may argue that such would be the effect if
dismissal were granted. A provider whose request has been
dismissed may refile to the extent the deadline for filing has
not expired.

COMMENT: 46.12.1210(2)(e) is unclear as to when and how many
copies of the hearing reguest and substantiating information
must be furnished by the provider. It is unreasonable to
require providers to submit copies to both the hearings
officer and the division under 46.12.1210 when providers under
46.12.202(2) need submit it only to the hearing officer. A
consistent uniform procedure for all providers makes more
sense.
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RESPONSE: The rule has been revised to clarify that only one
copy of the hearing request need be served by the provider
upon the medicaid services division and that the copy must be
served within 3 working days of filing the hearing request.
The department will be reviewing its procedural rules in the
near future and at that time will seek, to the extent
possible, to create one uniform process for all providers. It
is likely that the uniform rule will require all providers to
serve a copy of the hearing request upon the medicaid services
division.

COMMENT: The 15-day period for appeal to the board is unrea-
sonably short. The provider may not receive the decision
until four or five days have already expired. Weekends and
holidays may add to the delay. The provider and their legal
counsel must then analyze the decision and decide whether to
appeal. There may not be enough time remaining to timely
tile. Thirty days would be a reasonable period. Some provi-
sion allowing an extension must be made.

RESPONSE: The department has revised the rule to allaw a 30~
day period for filing a notice of appeal. The department does
not agree that an extension period is necessary. By the time
the proceeding reaches the appeal stage, the parties are
sufficiently familiar with the issue to make a decision
regarding appeal and to file the notice within the required
time.

COMMENT: Providers should not be required to submit a
separate notice of appeal to the hearing offjicer and the
division. Both offices are part of the same department. One
should be encugh. The department should decide where it wants
the notice filed. Also, is there a difference between provid-
ing copies and serving notice in the different parts of the
rule?

RESPONSE: The Office of Fair Hearings is attached to the
department for administrative purposes only. It is not an
integral part of, but rather maintains independence from, the
medicaid services division. It is standard practice for
parties filing complaints or appeal notices to serve a copy
upon the opposing party. This requirement will not be
deleted. The rule has been revised to consistently require
service of a copy of the request or notice. “Service" is
intended in the same fashion it is used under the Montana
Rules of Civil Procedure.

COMMENT: A provider should not be reguired to set forth
specific grounds for appeal. MAPA requires only the filing of
exceptions to the proposed decision. Then a party may file
briefs and present oral argument. Filing exceptions means
merely identifying the decision appealed from. The specific
grounds for appeal are more properly set forth in the briefs
and arguments.
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RESPONSE: The department disagrees with the commentor’s inter-
pretation of the MAPA reference to "exceptions." By the time

the proceeding reaches the appeal stage, the parties are
sufficiently familiar with the issues to specify the alleged
errors. This assures that providers will consider in a
principled fashion whether an appeal iz warranted and will
give notice to the department of the basis for the appeal.

COMMENT: The proposed procedural rules add yet another con-
flicting level to the various procedural rules applicable to
medicaid providers. The reference at 46.12.202(3) should be
updated to reflect the new rule for nursing facility

providers. Providers are subject to the procedures at ARM
46.12.201, et seq., with respect to certain appeals and ARM
46.12.1210 for others. It is unclear under which procedural

rules appeals are to be taken under ARM 46.12.307(3). Because
a provider may appeal on behalf of a recipient under ARM
46.122.307(4), a provider should be entitled to the same
procedural rules as recipients in such cases. Does the rule
in ARM 46.12.307(4)(a), which prohibits providers from appeal-
ing medical necessity determinations, apply to the inpatient
psychiatric program? The department routinely accepts such
appeals. Which of the department’s procedural rules apply to
medicaid providers contesting department finding regarding
medical necessity? The department should adopt one uniform
hearing procedure applicable to all medicaid providers and
covering all issues relating to such proceedings.

RESPONSE: The department has added language to Rule XXV and
46.12.1210 to clarify that the provisionz of Rule XXV and
46.12.1210 are in addition to the applicable provisions of ARM
46.2,201, et seq., and that the provisions of Rule XXV or
46.12.1210 control in the event of a conflict with ARM
46.2.201, et seq. As the commentor knows, the department has
not applied ARM 46.12.307(4)(a) to prohibit providers from
appealing medical necessity determinations. The department
intends to review and update in the near future all of its
procedural rules. At that time it will consider the issues
and questions raised and, to the extent possible, will adopt
one uniform procedure for all providers.

COMMENT: If the rules at ARM 46.12,1208 through 1210 apply
only to inpatient psychiatric providers, they should be
relocated to the inpatient psychiatric rules at ARM 46.12.590,
et seq.

RESPONSE: The department agrees. This change will be made at
another time when all the affected rule provisions can be
addressed in the first rule notice.

COMMENT: The commentor agrees that appeals from fair hearing
decisions should be heard by the Board of Social and Rehabili-
tation Appeals rather than the department director. The board
provides a more independent forum for appeals.
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RESPONSE: The department agrees.
. ther ac .

COMMENT: The language of Rule XV(1)(n) and (o) is unclear and
confusing.

RESPONSE: The department agrees and has clarified the
language.

: Rule III((1)(c) should require that certification be
in the same category as the care being provided.

RESPONSE: The department agrees and has added language to so
provide.

: The reference in Rule IX(2)(a) to the federal OBRA
laws should include a reference to OBRA 1990, which is
currently omitted.

RESPONSE: The reference has been included in the final rule.
COMMENT: Rule XII(2) is grammatically incorrect.
RESPONSE: The sentence has been revised.

COMMENT: Rule XVI(5) incorrectly refers to Rule XIX, when it
should refer to Rule XXII.

RESPONSE: The error has been corrected.

COMMENT: Rule XVII(4)(d) incorrectly refers to ARM
46,12.1302, when it should refer to 1301.

RESPONSE: The error has been carrected.
: Rule XVII(4)(d)(i) should be revised to clarify that

the screening is necessary only as required by the screening
rules.

RESPONSE: The department agrees and has added clarifying
language.

t Rule XXV(3)(e) 1ncorrectly refers to the "board
director” rather than the board.

RESPONSE: The erroxr has been corrected.
S a U velop P

COMMENT: The department has performed a careful, thorough and
deliberate review and analysis of the issues. The SRS staff
has reflected on the strengths and weaknesses of the current
system, they have obtained the assistance of knowledgeable
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consultants and have sought the input of providers and their
professional organizations. This approach is appropriate and
has resulted in a guality product.

RESPONSE: The department agrees.

COMMENT: Development of an entirely new reimbursement system
requires far more time, research, analysis and input than has
been available during this rulemaking process. The proposals
have been developed far too hastily and without sufficient
analysis and backup data. The components of the proposed
system contain major flaws which the department is trying to
hastily correct with a "band-aid" approach in order to have a
new methodology in effect for FY 1992. Arbitrary caps and
limits are included for which there is no well-defined or well
thought out basis. The shortcomings in the rule must be
reviewed, addressed and corrected before any permanent change
is made.

RESPONSE: The department strongly disagrees with this comment.
As described above in other responses, the proposed rule
resulted from a lengthy process involving considerable study,
evaluation, discussion, debate and other factors.

COMMENT: Has the department done any projections or studies
of the effects of the new rule? If no, why not? 1If so, what
were the results and can we have them?

RESPONSE: The department has done numerous projections and
studies, some of which are described in these responses. Any
of the numerous documents prepared by the department are
available upon request from the medicaid services division.
We will be glad to provide copies, subject to department
policies regarding payment of costs, if you will identify
specifically what items you are reguesting.

COMMENT: The department was strongly committed in advance to
the proposed system. The department should not let its

emotional attachment to the proposed system and the desire of
its staff to have their own system in place lead it to make a
costly mistake. The feeling is that the department is going
to adopt the proposed system right or wrong, fair or unfair,
and regardless of problems.

RESPONSE: The department began this “process without any
attachment to a particular reimbursement approach. By the
time the proposal was first published, a considerable amount
of work had been done to consider and evaluate various
approaches The department has already c¢onsidered many of the
issues and criticisms which were later raised. Accordingly,
the department believed the proposed system met many of the
department’s objectives. However, the department remained
committed to considering alternatives and criticisms. Indeed,
the department has adopted numerous revisions to the proposed
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system as a result of dialogue with interested parties. The
department understands that many providers are opposed to the
proposed system because they would like to receive a higher
rate. The department has taken into consideration all
comments and where valid criticisms and suggestions about the
methodology have been made, the department has attempted to
accommodate them. The department believes the process has
been open, fair and constructive.

(] : Providers have worked to build relationships between
freestanding and combined facilities. The issues raised by
the proposed formula pits classes of providers against each
other. This is divisive and destructive to relationships.

RESPONSE: The department has neot intentionally divided any
such classes. The department is aware that disagreements
exist among variocus provider groups as to the most desirable
reimbursement methodology, and that any proposal regarding
nursing facility reimbursement is unlikely to be agreeable to
all providers. The department has attempted to take into
consideration all viewpoints and interests and to find
balanced and fair solutions to the issues. The department has
attempted to bring all classes of providers into the process,
as well as other interested groups such as residents. The
department believes the final rule accommodates all interests
in a fair and equitable manner.

a. Adeguacy of Notice

COMMENT: By revising its proposal on the day before the
hearing, August 14, and only eight days before the deadline
for written comments, the department may have violated the
Montana Administrative Procedure Act (MAPA). Section 2-4-302,
MCA requires detailed written notice well in advance of the
hearing or the date for submission of written comments.

RESPONSE: The department has met or exceeded all requirements
of MAPA in this rulemaking proceeding. On July 25, 1991, the
department published the required notice in the Montana Admin-
istrative Register (MAR Notice No. 46-2-671). Section 2-4-305
(1), MCA allows a rulemaking agency to adopt a final rule with
substantial differences from the rule as originally proposed,
so long as the differences are described or set forth in the
adopted rule as printed in the Montana administrative register
or in the statement of reasons for and against agency action.

The department developed the August 14 proposed revisions as
one potential response to a considerable amount of comment
that had been received to date. However, some persons
affected by the rule would not have had an opportunity to
comment upon thase revisions and others would not have had an
opportunity to see how the department might respond to those
comments if the department had not given the additional infor-
mation on August 14. The department was not legally required
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to inform anyone of the proposed revisions unless the depart-
ment finally decided to adopt them. The department could have
adopted the proposal as amended by the August 14 revisions
without giving notice of the revisions until publishing of the
final notice. However, the department wished to do more than
legally required, and accordingly gave interested persons an
additional opportunity to comment on one specific manner in
which the department believed it could address certain
comments received as of that date.

The department has afforded far more opportunity for input and
comment than the law requires. The department’s various
officials and staff members have met numerous times with
providers, association representatives and other interested
persons. The department believes that the notice and opportu-
nity to comment provided before and during this rulemaking
proceeding met all legal requirements and allowed more than a
fair opportunity to be heard.

b. Aufhoritx and Implementing Citations

COMMENT: The proper authorizing section for ARM 46.12.1210
and Rule XXV is section 2-4-201, MCA, rather than the sections
cited in the notice.

RESPONSE: The department has added section 2-4-201, MCA as an
additional authorizing and implementing section with respect
to Rule XXV and ARM 46.12.1210,

COMMENT: Section 53-2-606, MCA should be deleted as an imple-
menting section with respect to Rule XXV and ARM 46.,12.1210
because it relates to hearing requests by recipients rather
than by providers.

RESPONSE: The department agrees and has removed the citation.
¢ The citation to section 53-6~-201, MCA as the autho-

rizing section for Rule XXII is an error and should be section

53-2~201, MCA.

RESPONSE: The department agrees and has corrected the error.

COMMENT: Rule IV(li(d) incorrectly refers to Rule X rather
than Rule XI.

RESPONSE: The error has been corrected.

d. Adeguacy of Statement of Reasonable Necessity

COMMENT: A Legislative Council reviewer commented that the a
separate statement of reasonable necessity was not provided
for each separate rule section proposed or proposed to be
amended, but rather was provided in one statement for the
entire proposal. The commentor stated that the reader cannot
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tell what the rationale is, or whether reasonable necessjty
exists, as required by law, for each individual adoption,
amendment and repeal. The commentor stated it is helpful to
the reader to have individual rationales provided and that it
is necessary from a legal standpoint to demonstrate that each
rule, as opposed to the proposal as a whole, is reasonably
necessary to effectuate the purposes of the statute. The
commentor did not, however, indicate that he believed the
statement of reasonable necessity was inadequate to satisfy
the legal requirement.

: The department believes that the statement of
reasonable necessity contained in the notice of public hearing
satisfies the legal requirement. The law reguires only that
reasonable necessity to effectuate the purpose of the statute
be demonstrated in the agency’s notice of proposed rulemaking
and in the written and oral data, views, comments, or testi-
mony submitted by the public or the agency and considered by
the agency. The department’s statement, read together with
the proposed rules, amendments and repeals, adequately demon-
strates the reasonable necessity of each rule, amendment and
repeal proposed. The department believes that the legal
standard has been met.

d. Numb ng of Ru Bections

COMMENT: The Secretary of State’s office commented that: (1)
in the lead in to Rule II, the (1) should be deleted and the
following subsections renumbered accordingly; (2) certain
specified incorporations by reference should include a date
and general description of the incorporated material; (3)
internal catchphrases should be deleted in certain specified
rules; and (4) other specified subsactians should be
renumbered to follow numbering conventions followed by the
secretary of state’s office.

RESPONSE: The department has made the suggested changes.

le Reviever DirectPr, Social and Rehabilita-

tion Services

Certified to the Secretary of State _(ctober 2] , 1991,
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CE OF [¢)

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of state, except rules proposed by tﬂe
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative €ode Committee has the authaority to make
recommendations te an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resalution recommending that an agency adopt
ar amerd a rule-

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules, The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW T© USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

MONTANA ADMINISTRATIVE REGISTER

Definitions: is a

looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.
Montana Administrative Regigster (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney geheral (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montapa (ARM):

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative

Matter table and the table of contents in the last

Montana Administrative Register issued.

Statute 2. Go to crouss reference table at end of each

Number and title which lists MCA section numbers and

Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1991.
This table includes those rules adopted during the period
July 1, 1991 through September 30, 1991 and any proposed rule
acticn that is pending during the past 6 month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
nowever, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
recessary to check the ARM updated through June 30, 1991, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1991 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

?.,21.306 and other rules - Work CcCite Closure During A
Localized Disaster or Emergency, p. 2209, 994

2.21.1801 and other rules - Leave Administration for Salaried
Employees, p. 876

2.21.1812 Exempt Compensatory Time, p. 2062, 430

2.21.3802 and other rules -~ Probation = Recruitment and
Selection - Reduction in Work Force, p. 1982, 433

2.21.8011 and other rules - Grievances, p. 2212, 352

{Public Employees' Retirement Board)

I-111 Annual Retirement Benefit Adjustments for Montana
Residents, p. 1888

2.43.404 and other rules ~ Purchasing Service Credits -
Election of Coverage Under New PERS Disability
Retirement Provisions - Calculation of Payment of

Supplemental Retirement Benefits for Retired
Municipal Police Officers, p. 1604

2.43.432 Allowing PERS Members to Purchase Full Months of
Additional Service When Eligible to Purchase a Full
Year, p. 2215, 510

(Teachers' Retirement Board)

2.44.306 and other rules = Crediting Military Service -
Payment of Benefits at Death - Payment of Child's
Benefit - Bonuses as Compensgation - Correcting Errors
on Wages Not Reported, p. 1770

(State Compensation Mutual Insurance Fund)

I-X1 organization and Board Meetings of the State Fund -
Establishment of Premium Rates, p. 1975, 353

2.55.301 Method for Assignment of Classifications of
Employments, p. 568, 996
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2.55.310 variable Pricing Within a classification, p. 486, 997
AGRICULTURE, Departme o Title 4

Notice to Sellers of Financial Risk, p. 1370, 1828
standards for Grading Cultivated Buckwheat, p. 1372,
1830
Honeybee Hourly Inspection Fee, p. 880, 1272
Grading Standards for Hulless Barley, p. 383, 812
-1v Specifying the Exact Scientific Procedures for
Testing Kjeldahl Proteins on Barley, Chit and
Germinations on Barley and Falling Number
Determinations on Wheat, p. 935, 1549

o

Ialalial

4.5.201 and other rules - Designation of Noxious Weeds,
p. 210, 511
4.10.311 and other rules - Regqulatory Status and Use of

Aquatic Herbicides, p. 100, 354
.12.1012 Grain Fee Schedule, p. 1374, 1829
.12.1012 Grain Fee Schedule, p. 570, %98
.12.1229 Fees Established for Service Samples, p. 2065, 440
.12.1504 Fee on All Mint 0il Producers, p. 385, 813
.12.3402 Seed Laboratory - Reports - Enforcement, p. 341, 738

N N

STATE AUDITOR, Title 6

I-vI Pricing of Noncompetitive or Volatile Lines, p. 2067,
253

I-XII and other rules - Crop Insurance, p. 1775

6.6.103 Examinations - Waiting Periods Before Re-examination,
pP. 1785

COMMERCE, Department of, Title 8

(Board of Athletics)

8.8.3103 and other rules - Point System - Scoring - Number and
Duration of Rounds - Mouthpieces, p. 1891

8.8.3402 Referees, p. 387, 814

(Board of Barbers)

8.10.403 and other rules - Fees - General Regquirements -
Sanitation Requirements ~ Teaching Staff - College
Requirements - Applications - Procedure Upon
Completion - Identification and Sanitation
Requirements - Preparation and Publication of
Posters, Notices, Orders, New Schools - Violation,
p. 344, 911

(Board of Dentistry)

I Management of Infectious Wastes, p. 1617
8.16.401 and other rules - Practice of Dentistry, p. 9243
8.16.605 and other rule - Dental Hygienist Examination -

Dental Hygienist Licensure by Credentials, p. 1615
8.17.403 and other rules - Practice of Denturitry, p. 937
(Board of Hearing Aid Dispensers)
8.20.402 ° and other rule - Fees - Record Retention, p. 575,
1273
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8.22.501

8.22.710

(Board of
8.28.908

(Board of
8.32.301

{Board of
I-IT

{Board of
8.36.403

(Board of
8.34.406

(Board of
8.39.502

(Board of
8.42.403
{Board of
I-XVI
(Board of
8.61.401
(Board of
8.63.501

(Board of
8.64.,402
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Horse Racing)
and other rules - Definitions - Fees - General
Provisions ~ Definition of Conduct Detrimental to the
Best Interests of Racing, p. 172, 355
and other rules - Trainers - General Regquirements -
Exacta Betting - Requirements of Licensee - Pick (N)
Wagering, p. 1786

Medical Exanminers)
and other rule - Equivalency - EMT - Advanced
Certification, p. 764

Nursing)
and other rules -~ Specialty Areas of Nursing -
Substantive Rules - DPisciplinary Actions - Board
organization - Approval of Schools ~ Standards for
Montana Schools of Professional Nursing - Standards
for Montana Schoolg of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses'
Assistance Program, p. 1791

Occupational Therapists)

Practice of Occupational Therapy - Treatment -
Therapeutic Devices, p. 1377
Optometrists)

and other rule -~ Application for Examination -
Examination, p. 882, 1485
Nursing Home Administrators)

and other rules ~ Nursing Home Administrators,
p. 1619

Outfitters)
and other rules - Licensure - Qualifications -

Licensure - Examinations - Conduct, p. 213, 999
Physical Therapy Examiners)
Fees, p. 1817
Real Estate Appraisers)
Practice of Real Estate Appraisers, p. 1524, 1924
Social Workers and Professional Counselors)
Definitiona, p. 884, 1931
Passengar Tramway Safety)
and other rule - ANSI Standard -« Fee and Assessment
Schedule, p. 577
Veterinary Medicine)
Fees ~ Continuing Education - Definitions -~
Applications for Certification - Examinations -
continuing Education - Use of Specific Drugs -
Supervision - Recoxrd Keeping - Unprofessional Conduct
with Respect to Embryo Transafer, p. 1625

(Weights and Measures Bureau)

8.77.101

and other rules - Scale Pit Clearance - Fees -
Voluntary Registration of Servicemen and Service
Agencies - Weighing Device License Transfer - Random
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock Scales, p. 886, 1486
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(Consumer Affairs Unit)

8.78.301 Disclosure Fees, p. 176, 739

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 178, 441

(Financial Division)

I-11 Repurchase Agreements -~ Fixed Annuity Sales, p. 389,
490

8.80.307 Deollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 766, 1274

8.80.401 and other rule - Credit Unions - Supervisory and
Examination Fees = Credit Unions -~ Limited Income
Persons -~ Definitions, p. 1872, 292, 442

(Board of Milk Control)

8.86.301 Producer Prices - Quota Rules, p. 1894

8.86.301 and other rules - Class I Wholesale Price - Statewide
Pool and Quota Plan, p. 768, 1550

8.86.301 Pricing Rules - Jobber Prices, p. 215, 513

8.86,301 Pricing Rules - Class ] Wholesale Prices, p. 1, 296

(Board of County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 892

(Local Government Assistance Division)

I Incorporation by Reference - Administration of the
1991 Federal Community Development Block Grant (CDBG)
Program, p. 105, 358

(Board of Investments)

8.97.1301 and other rules - Definitions Related to General
Requirements for All Investments in Mortgages and
Loans - Requirements for All Residential, Commercial,
Multi-Family, Federally Guaranteed Loans - Economic
Development Linked Deposit Programs, p. 772, 1379

(Business Development Division)

I-II Definitions - Certification of Microbusiness
Development Corporations, p. 1898
I-ITT Microbusiness Finance Program -~ Definitions -

Composition of the Council -~ Soliciting Nominations,
P- 579, 1140, 1932

(Coal Board)

I-11 Incorporation by Reference of Rules for Implementing
the Montana Environmental Policy Act - cCategorical
Exclusions from Environmental Review Process, p. 1381

(Montana Board of Science and Technology Development)

8.122.607 and other rules - Application Procedures for a
Research and Development Project Loan - Medical
Research Facility Projects ~ Research and Development
Loans Made by Montana Board of Science and Technology
Development, p. 1632

EDUCATION le 10

(Board of Public Education)
10.55.601 Accreditation Standards: Procedures, p. 1383
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10.55.707
10.55.903

10.57.208
10.57.211
10.57.301

10.57.301

10.57.403
10.57.601

10.61.207
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Certification, p. 493, 1933

Basic Education Program: Junior High and Grades 7 and
8 Budgeted at High School Rates, p. 217

and other rules - Reinstatement -~ (lass 1
Professional Teaching Certificate - Class 3
Administrative Certificate, p. 2232, 297, 1552

Test for Certification, p. 2231, 298

and other rule - Endorsement Information - Foreign
Languages, p. 2229, 299, 15%3

and other rules - Endersement Information - Computer
Endorsement Review Committee - Endorsement of
Computer Science Teachers, p. 2235, 300

Class 3 Administrative Certificate, p. 491, 1487
and other rule - Request to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary Action
- Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist Certificate,
p. 219, 1488

Student Transportation, p. 2227, 301, 1554

FAMILY SERVICES. Department of, Title 11

I

11.5.1002
11.5.1003
11.7.604

1i.12.101
11.14.102

11.14.105

and other rules -~ Foster Parents - Foster Parent
Households - Child care Staff in Group Homes and
Cchild Care Agencies, p. 1819

Day Care Rates, p. 1385, 1934

Day Care Benefit Payment on a Monthly Basis, p. 1823
Foster Care Support Services, p. 893, 1489

and other rules -~ Youth Care Facilities, p. 1903
and other rules - Definitions - Health cCare
Requirements for Children in Group and Family Day
Care Homes - Physical Examination of Infants in Day
Care Facilities - Use of Non-Disposable Diapers in
Day Care Facilities, p. 1534

Licensing and Registering Day Care Facilities,
p. 495, 1000

FISH. WILDLIFE AND PARKS, Department of, Title 12

I-I1
I-V1

I-XXII
12.5.301

12.5.301
12.6.901

12.6.901

Species Hunted on Shooting Preserves, p. 1115, 1555
Emergency Adoption - Wildlife Species Prohibited from
Importation - Genetic Testing of Elk, p. 1831

and other rules - Fish Health and Importation Rules,
p. 895, 1275

Hunting License and Damage Hunt Rules, p. 4, 288, 815
Freshwater Mussels as Nongame Species in Nead of
Management, p. 1541

Emergency Amendment - Listing Freshwater Mussels as
Nongame Species in Need of Management, p. 1491
Water Safety Regulations - Use of Electric Motors on
Gartside Reservoir, p. 582, 1003

Water Safety Regulations -~ Establishing a No-Wake
Restriction on Hyalite Reservoir, p. 221, 912
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12.6.1506
12.8.301
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Extension of 10 Horsepower Restriction on Yellowstone
River to the Springdale Bridge, p. 1B0, 740
Emergency Repeal - Cloven-Hoofed Animals as Game Farm
Animals, p. 1837

Montana State Golden Year's Pass, p. 1388, 1838

ENVIRONMENTAL SCIENCES, Department of, Title 16

I-v
I-VIY
I-XVII
I-XXVI

16.8.807

16.8.1423

16.8.1601

16.18.201
16.20.202
16.20.255
16.24.104
16.35.111

16.38.105

16.38.,115

16.44.102

16.44.102

16.44.103

20-10/31/91

and other rules - Air Quality - Fees, p. 1906

Water Quality Bureau - 401 Certification, p. 1397
Monitoring Groundwater at Municipal Solid Waste
Landfills, p. 1117, 1937

Licensing and Certification - Licensing for Specialty
Residential Mental Health Service, p. 956

and other rules -~ Air Quality - Updating the
Incorporations by Reference of the Montana Quality
Assurance Manual, p. 1638, 1825

Air Quality - Standard of Performance for New
Stationary Sources — Emission Standards for Hazardous
Air Pollutants, p. 348, 584, 1143

and other rules - Air Quality - Certification and
Testing of Combustion Devices for Tax Credit
Purposes, p. 1543, 1935

and other rules - Water and Wastewater Operators,
p- 776, 1276
and other rules - Water Quality - Public Water

Supplies, p. 596, 1492

and other rules - Water Quality - Service Connection
Fees for Public Water Supplies, p. 1636

Eligibility Requirements for the Handicapped
Children's Services Program, p. 1184

Conditions for Payment of Claims Under the End Stage
Renal Disease (ESRD) Program, p. 585, 1004

and other rules =~ Water Quality - Licensure and
Requirements for Analysis of Public¢ Water Supplies,
p. 587, 1279

and other rules - Fees for Laboratory Analyses and
Licensure of Laboratories to Perform Drinking Water

Analysis, p. 780, 1144

and other rules - Solid and Hazardous Waste -
Incorporations by Reference - Exclusions - Special
Requirements for cCounting Hazardous Wastes =~
Polychlorinated Biphenyl (PBC) Wastes Regulated Under
Federal Law =~ Toxicity Characteristic =~ Lists of
Hazardous Wastes - General - Representative Sampling
Methods - Toxicity Characteristic Leaching Procedure
- Chemical Analysis Test Methods - Testing Methods,
p. 182, 514

and other rules -~ Solid and Hazardous Waste =~
Adoption of Changes in Order to Achieve Parity with
Federal Regulations for Montana to Independently
Operate a Hazardous Waste Program, p. 23, 302

and other rules - Solid and Hazardous Waste - Permits
for Owners and Operators of Hazardous Waste, p. 1641
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16.44.401 and other rules - Solid and Hazardous Waste -
Defining the Terms Large Generator, Small Generator
and Conditionally Exempt Small Generator of Hazardous
Waste, p. 19, 307

16.45.1219 Underground Storage Tanks ~ Inspection Requirements
for Smali Farm and Resideant.ial Tanks, p. 900, 12B0

16,45.1220 and other rules -~ Iinderground Storage Tanks -
Ingpection Feea -~ Requirements for Inspaction
Generally - Inspection Reimbursement, p. 290

(Petroleum Tank Release Compensation Board)

16.47.101 and other rules - Leaking Petroleum Storage Tank
Compensation Program, p. 1380

TRANSPORTATION, Department of, Title

18.8.509 and other rules -~ Overdimensional Vehicles -
Qualifications and Training for Motor Carrier
Services Division Personnel as Peace Officers,
p. 1403

JUSTICE, Department of, Title 23

I-XII and other rules = Fire Prevention and Investigation
Bureau - Enforcement of Rules - Fire Safety, p. 1186,
1839

I-XVI and other rules - Fire Marshal Bureau - Describing

Enforcement of the Rules ~ Incorporating by Reference
the 1988 Uniform Fire Code, a Montana Supplement to
the Code -~ oOther Provisions Generally Dealing with
Fire Safety, p. 2074, 291, 1283
23.4.201 and other rules - Alcohol Analysis, p. 785, 1281
23.16.101 and other rules - Public Gambling, p. 1407, 1942
23.16.1701 and other Temporary rules - Gambling, p. 972, 1504

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

I and other rules - Document Format, Filing, Service
and Time Relating to Certain Documents Filed During
Investigation and Conciliation - Format, Filing and
Service of Documents Filed with the Commission during
Contested Case Proceedings = Calculating the Time
Limits for Acts, such as Filing Documents, Required
uUnder the Contested Case Rules, p. 2145, 308

I-VIII Housing Discrimination Procedures - Purpose and Scope
of Rules - Definitions - Exemptions - Complaints and
Answers - Investigation - Conciliation - staff
Representation of Charging Party - Final Disposition,
p. 1912

24.9.805 and other rules - Records onh Age, Sex, and Race -
Employment Applications, p. 504, 1841

24,16.1509 and other rule - Montana's Minimum Hourly Wage Rate,
p. 1546

24.16.9007 Prevailing Wage Rates, p. 497, 1005
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24.30,102 and other rules -~ Occupational Safety - Health and
construction Safety, p. 1660

STATE LANDS, Department of, Title 26

I-X Bonding Small Miner Placer and Dredge Operations -
Permit Requirements for Small Miner Cyanide oOre
Processing Operations, p. 2092, 445

26.3.149 Mortgaging of State Leases and Licenses, p. 109, 444

26.4.1301A Modification of Exiating Coal and Uranium Permits

p. 111, 465

LIVESTOCK, Department of, Title 32

I Control of Migratory Bison from Herds Affected with
a Dangerous Disease, p. 1668

I Emergency Rule -~ Control of Migratory Bison from

Herds Affected with a Dangerous Disease, p. 1007
32.3.136 and other rules - Treatment, Control and Elimination
of the Disease of Pseudorabies, p. 625, 1145

I Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Towhead
Gulch Basin, p. 1670, 1918

I-X Financial Assistance Available Under the Wastewater
Treatment Revolving Fund Act, p. 637, 1952

36.12.103 Water Right Application Fees, p. 634, 1009

36.16.117 Water Reservation Applications in the Upper Missouri
Basin, p. 1198, 1951

{Board of Water Well Contractors)

36.21.403 and other rules - Requirements for Water Well
Contractors - Definitions - Plastic Casing - Ccasing
Perforations - Movement of Casing after Grouting -
Sealing - Temporary Capping - Disinfection of the
Wall - Abandomment - Placement of Concrete or Cement
- Verification of Experience for Monitoring Well
Constructor Applicants - Application Approval -
Definitions - Installation of Seals - Abandonment -
Casing Depth - Verification of Equivalent Education
and Experience for Monitoring Well cConstructors -
Types of Wells Requiring Abandonment, p. 223, 913

36.21.415 Fees, p. 636, 1010

PUBLIC SERVICE REGULATION, Department of, Title 38

I Proper Accounting Treatment for Acceptable
Conservation Expenditures, p. 1931, 466

I-II and other rules - Telecommunications Service
Standards, p. 989

I-VI Two-way, End-of-Train Telemetry bDevices on Trains

Operating in Montana Within Mountain Grade Territory,
p. 1201, 1843
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38.3.706
38.5.3302
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and other rules - New Class E Motor Carrier Status
(Transportation of lLogs), p. 982, 1724

Motor Carrier Insurancs - Endorsements, p. 45, 360
and other rules - Telecommunications Service
Standards, p. 392

REVENUE, Department of, Title 42

I
I
I
I
42.12.115
42.16.111
42.17.111
42.19.401
42.19.401
42.20.102
42.20.423

42.21.106
42.21.106

42.21.151

42.22.104
42.22.116

42.22.1311

Taxpayer Request for Appraisal Review for Property
Taxes, p. 1919

Taxable Rate Reduction for Value Added Property ~ New
and Expanding Industry, p. 1921

Use of Real property, p. 426, 1148

Special Fuel Dealers Bond for Motor Fuels Tax,
p. 192, 469

Liquor License Renewal, p. 115, 467

and other rules ~ Uniform Review Procedures for
Taxpayer Objections *0 Additional Tax Assessments and
Refund Denials, p. 1686

and other rules -~ Withholding and Workers!'
Compengation Payroll Taxes, p. 498, 1146

Low Income Property Tax Reduction, p. 1682

Low Income Property Tax Reduction, p. 237

and other rule - Applications for Property Tax
Exemptions - Criteria for Agricultural Land
Valuation, p. 1672

and other rules - Property Tax - Sales Assessment
Ratio Study, p. 239, 742

and other rules -~ Personal Property, p. 1694

and other rules - Trending and Depreciation Schedules
for Personal Property Tax, p. 396, 915

Television Cable Systems for Personal Property Taxes,
p. 1204, 1848

Centrally Assessed Property, p. 1680

Determination of Tax Rate for Class 15 Property,
p. 1444, 1953

Industrial Machinery and Equipment Trend Factors,
p. 1675

42.27.118 Prepayment of Motor Fuels Tax, p. 114, 468

42.31.501 and other rule - Telephone License Tax, p. 1684

SECRETARY  OF STATE, Title 44

I-II Standards for Disposition of Records - Use and
Storage of Records on Optical Disk, p. 1826

1.2.519 Rule Reviewer Signature Required on All Notices

Published in the Montana Administrative Register,
p. 1446, 1954

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46

and other rule - Food Stamp Program - Transfer of
Resources, p. 654, 1020

and other rules - Transition-to-Work Allowance - JOBS
Program, p. 707, 1015
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I

I-II1
I-I11

I-I11
I-1IT
I-1Vv

I-XII

I-XITI
I-XXI
I-XXv

46.10.304A
46.10.314
46.10.403
46.10.404
46.10.409
46.10.506
46.10.510
46.12.102
46.12.503
46.12.503
46.12.508
46.12.521
46.12.545
46.12,.552
46.12.575
46.12.550
46.12.702
46.12.1025
46.12.1401
46.12.2003
46.12.2011
46.12.3207
46.12.3401

46.12.3401

20-10/31/91
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Reimbursement for General Relief Medical Assistance
Services, p. 2242, 313

Conditional Medical Assistance, p. 683, 1045
Medicaid for Qualified Disabled Working Individuals,
p. 686, 1052

and other rules -~ Licensed Professional Counselor
Services, p. 679, 1032

and other rules - Group Health Plan Premium Payment,
p. 505, 1021

Federally Qualified Health Centers, p. 733, 1042
and other 1rules - Developmental Disabilities
Commitment Process - Certification of Professional
Persons, p. 1463, 1849

Developmental Disabilities Entry Procedures, p. 1473
Targeted Case Management, p. 797, 1295

and other rules - Medicaid Nursing Facility Services
and Reimbursement - Appeal Procedures for Certain
Other Medicaid Providers, p. 1212

Unemployed Parent, p. 1447, 1855

and other rule - Assignment of Child Support/Medical
Support Rights, p. 1135, 1734

AFDC Table of Assistance Standards, p. 694, 1011
Title IV~A Day Care Increase, p. 1206, 1735
Transitional Child Care, p. 1714

Nonrecurring Gifts and Exc¢luded Unearned Income,
p. 503, 923

AFDC Excluded Earnad Income, p. 350, 823

and other rules - Organ Transplantation, p. 1719
and other rule - Inpatient Hospital Reimbursement,
p. 671, 1025

and other rule -~ Inpatient Hospital Services and
Medical Assistance Facilities, p. 117, 310

and other rule - Outpatient Hospital Reimbursement,
p. 669, 1027

and other rules - Billing and Reimbursement for
Physician Services ~ Durable Medical Equipment -
Podiatry Services, p. 716, 1030

and other rule ~ Occupational Therapy, p. 658, 1290
Home Health Services Reimbursement, p. 1138, 1856
and other rule - Family Planning Services, p. 689,
1037

and other rules - Inpatient Psychiatric Services,
p. 673, 1038

Drug Rebates, p. 677, 1039

Ambulance Services, Reimbursement, p. 699, 1040

and other rules - Medicald Home and Community Based
Program for Elderly and Physically Disabled Persons,
p. 1090, 2184, 470

Phyeician Services, Reimbursement/General
Requirements and Modifiers, p. 428, 824

and other rule - Nurse Specialist Non-Covered
Services, p. 665, 1044

Transfer of Resources for Medical Services, p. 2104,
262

and other rule -~ Non-Institutionalized Medical
Assiatance for Children, p. 661, 1046

Presumptive and Continuous Eligihility for Medicaid
Services, p. 2037, 516
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46.12.3801

46.12.3803
46.13.303

46.14.401
46.25.101
46.25.725

46.25.727
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and other rule - Medicaid for Disabled
Widows/Widowers, p. 692, 1048

and other rules ~ Medically Needy Program, p. 2163,
265

Medically Needy Income Standards, p. 667, 1050

and other rules - Low Income Energy Assistance
Program, p. 1450, 1857

Eligibility of Group Homes for Weatherization
Assistance, p. 47, 311

and other rules - General Relief Assistance - General
Relief Medical Assistance, p. 701, 1053

and other rules - General Relief Medical Income and
Resources, p. 1209, 1736

and other rule - General Rellef Assistance - General
Relief Medical Income Standards, p. 663, 1057
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BOARD APPOINTEEE AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in September, 1991, are
published. Vacancies scheduled to appear from November 1,
1991, through January 31, 1992 are also listed, as are
current recent vacancies due to resignations or other reasons.

Individuals interested in serving on a new board should refer
to the bill that created the board for details about the
number of members to be appointed and qualifications
necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
October 21, 1991.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appeointing authority.

Montana Administrative Register 20-10/31/91
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