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ISSUE NO. 2

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) of 4.10.311, 4.10.312

to the regulatory status and ) 4.10.313, 4.10.314 and

use of aquatic herbicides ) 4.10.315, 4.10.316

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On March 2, 1991, the Department of Agriculture
proposes to amend the above~stated rules that pertain to the sale
and use of aquatic herbicides.

2. The proposed amendments will read as follows: {new
matter underlined, deleted matter interlines).

4.10.3

~EXEEPFION Esmmzmu 91-: gnsmxuzp-vsg AQ AII ﬂg glgzp};_s
(1) The sale er and use of a¥r aquatic herbicides that

contajn one or more of the following actjve ingredjents er
ehemicals intended for remission of aquatic vegetation, exeept
eepper—-sul-fate-and--atkanoianine--complex -copper--conpounds--and
those -products-specificaily-lebeled for-owimming pecl-use; shall
be desjgnated as restricted-use:r

(a).__xylene

{b) acrolein
(¢) endothall

AUTH: 80-8-105 MCA IMP: Sec. 80-8-105 MCA

4.10.312  SABB-OF-AGUATIC-HERMCIPES SALE OF RESTRICTED-USE
AQUATIC HERBICIDES (1)Only ljicenged pesticide dealers rieensed
under--tive - ‘Pitte ~-50,---Chepter--6--#0A may sell;--exchenge,-or
distribute a registered, restricted-use aquatic herbicide and
only under the following conditions:

(1a) Sale or distribution can only be made to a certified
applicator who holds an aquatic pest control license or permit
issued by the department. Sale-ef-a-pesticidetabeled -for-both
terrestrial - and--aquattc- -weed -control--and--not - restricted-by--the
Envi—rcmmental--Protect-ien—-Agerw-ks-euempt-ﬁw-the——requi-rements
of-this-rule-tf-it-is-seld-only-for-terrestrial-uses:

(i‘b) Each dealer must maintain a complete record of each
restricted-use agquatic herbicide sale. These records must be
retained for a peried of two (2) years. Phe Rrecords shall
include all requirements frem contained within ARM 4.10.504.

AUTH: Sec. 80-8-105 MCA IMP: Sec. 80-8-105 MCA

MAR Notice No. 4-14-43 2-1/31/91
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—~OP--NOUNPIQ -HERBFCFDES USE OF RESTRICTED-USE
{1) Onlypersons certified and holding an aquatic
pest control Qpp;_i_gm: license or permit issued by the
department may purchase, or use and--apply a restricted-use
aquatic herbicide.

(*a) To jnjitially qualify a person must attend a department
approved aquatic herbicide training course and pass an aquatic
herbicide examination.

(2b) To maintain qualifications for certification, all
connercial-and-government applicators, except farm applicators,
must comply with ARM 4.10.203(5), MCA.

(¢ BEfarm applicators must attend one six (6) hour

aquatic training course
exapipation to maintain qualifications, The permit issued will
conform to the five vear qualification period established for the
district in which the farm applicator resides.
) The department may require additional training it
significant changes occur in aquatic herbicide use patterns or
aquatic vegetation control techniques.

AUTH: Sec. B0-8-105 MCA IMP: Sec. 80-8-105 MCA
- 314 P 3 DF - HOUAI-0- -HERPT
RESTRICTED-USE AQUATIC HERBICIDES (1)All Certified lis_ns.gi_qz
g_mj,g;iq aquatic pest control applicators who_plan to apply a
ci shall:

(1-3) Submit for approval a preseason agquatic vegetation
management plan to the department by Appil-iSthry-er at least two
(2) weeks prior to the first aquat:ic herblclde applicatlon. No

ca sha re t
a n ov e a t. Management plan

s i upo; tme The

(ai) Th'rs-nanagemehb-phn-mﬂ-i-nchéef a legible map of the

(:A) a--mep of— the -d-i-eeh -iﬂei-ud-i-ng--an——loeebim - where
irrigation-waters-cress-or—diseharge-—inte -state -waterss

all ditch or canal gegments, or other surface waters to
be treated;
(£iB) herbieide-to-be-used;—
e ho w wast tes
etc,) along treated seqments:

(£12C) appreximate-amount-of-herbiecide-to-be-appited—
te
at ate;
(¢vD) approximate-application-dates;—

(YE) rates-to-be-used;—

at i be_discharged;
tviy -weed{s)-to-be-controtieds
tvit)y--applieation-techniquessy
friti)r--points-where-the chemicat-wiltlk-be-appliedr

2~1/31/91 MAR Notice No. 4-14-43
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A{2i) application date(s);
(il herbicide to be used:
iv] amount and rate of herpicide to be used:

vi) weed(s) to be controlled.
b Maintain and update the plan as changes or

modifications occur ageme
This management plan will remain

HR

i

{ I

on file at #n the department.

their intent to treat., This written notification will serve as
that vear's plan. A letter of approval from the department will

€3y} Allow an inspection of the treatment area by the
department or its authorized agents prior to approval of the
plan and application by the applicator. The department will
notify the applicant of the-plamis ity decision for approval once
any required inspections are completed. If the applicant desires
an inspection of the treatment area, advance notice to the
department of at least one (1) week is recommended.

¢4r(e) Consult the Montana department of fish, wildlife and
parks Pkefore prior to applying a restricted-yse aquatic
herbicide.

€5} ---Submit - —upon-request--of--the-department ;- -a-postseason
apptication-report-to-the-department -by -November -:5th-to-ineluder

ta)--nare -and -;icense -or-pernit-nunber of -the-appiicaters

by name-of-the-ditehr-eanal;-or-area-treateds—

ter miltes-of-eanak-treated-or-volume-of-area-treated;-

td)r--hrerbieide ta)-used-and-amountes

te)--rate-and-date-of-applications

£y --weeds -controlieds

ta)y--appiiteation-technigque—

ry--aceidentai-opills- end -wiseppiicetion-

AUTH: Sec. 80-8-105 MCA IMP: Sec. 80-8-105 MCA

(1) All each applicators_;
a must maintain
Xequegt by the depaytment, a record of each restricted_xg_e
agquatic herbicide application aeseerding--Co--ARM-4=-10:267=---The
reper{-—trequired--4ir--ruke--4-2-0-Hh - ¢ 5} - - Witk - -satiafy --the
requirements —of -pulte—4:-18r207-(8rr

f{a) _These records shall include:

{i)_ nape of the applicator and/or operator; ey,

(ii) name of the ditch, canal, or area treated and coupty
where Jocated:

{iii)applicatjon point(s) and axeas of ditch, canal or other
surface waterg treated;

{iv) _company name. trade name, and the EPA reaistration

b [o) ormu o j H

{v) date a t d ount an ate of herbi

useg;

MAR Notice No. 4-14-43 2-1/31/91



-103-

(vi) weeds coptrolled;

(vii) type of eguipment used and method of applicatjon.

(b es o i e e ts
all non-farm applicators. described within ARM 4.10.207(1), MCA.
The ords -] sat t
equirements fo i i 8 C,
Farm licato a t f eportj u nts

RM 4.10,207(8 MGCA .

AUTH: Sec. 80-8-105 MCA IMP: 80-8-105 MCA
4.10.316 APPLICATOR INCIDENT REPORT (1) Any person who,

through their kis own actions or omissions or the actions or
omissions of persons under their hims direction or control, causes
or allows any restricted-use aquatic herbicide to escape into or
be deposited into any public waters or private waters, or causes
or allows any aquatic herbicide to escape onto or be deposited on
any person, lands or property, shall provide notice to the
department by the quickest means possible immediately following
said herbicide misapplication or escape. The notice shall give
the geographic location of the incident, the name of the
pesticide involved and the name(s) and address(es) of the
person(s) whose waters, land, person or property, including the
state of Montana's, was subjected to the herbicide application.

AUTH: Sec. 80-8-105 MCA IMP: Sec. 80-8-105 MCA

3. Administrative rules pertaining to the sale and use of
agquatic herbicides are being amended to more accurately reflect
the use-patterns and risks associated with these compounds. The
proposed changes have been reviewed and approved by personnel of
other state agencies which oversee programs associated with the
protection of Montana's aquatic systems. Regulatory and
monitoring procedures currently employed for ‘agquatic herbicides
which have been previously implicated in the degradation of
state-owned waters will not be changed. Other narrative changes
to the rules were made to standarize record-keeping requirements
and to further clarify pre-existing rules.

4. Interested parties may submit their data, views and
arguments either orally or in writing to the Environmental
Management Division, Department of Agriculture, Capitol Station,
Helena, MT 59620-0205, no later than February 28, 1991.

5. If a person who is directly affected by the proposed
rule changes wishes to express their data, views and arguments
orally or in writing at 4 public hearing, they must make a
written request for a hearing and submit this request along with
any written comments they have to the above listed address, no
later than February 28, 1991.

2-1/31/91 MAR Notice No, 4-14-43
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6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever ;g
less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons.

DEPARTMENT OF AGRICULTURE

Everett M. Snortland, Director

Certified to the Secretary of State, January 21, , 1991,

MAR Notice No. 4-14-43 2-1/31/91
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BEFORE THE DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of a new rule for the ) THE PROPOSED ADOPTION OF A
adninistration of the 1991 )} NEW RULE PERTAINING TO THE
Federal Community Development ) ADMINISTRATION OF THE 1991
Block Grant Program )} FEDERAL COMMUNITY

) DEVELOPMENT BLOCK GRANT

) (CDBG) PROGRAM

TO: All Interested Persons:

1. ©On February 20, 1991, at 1:30, p.m., a public hearing
will be held in Room C-209, of the Cogswell Building, Helena,
Montana, to consider the adoption by reference of rules
governing the administration of the 1991 Federal Community
Development Block Grant (CDBG) Program.

2, The proposed adoption will read as follows:

"I _INCORPORATION BY REFERENCE OF RULES FQR ADMINISTERING
THE_ 1991 CDBG_PROGRAM (1) The department of commerce herein

adopts and incorporates by this reference the Montana
Community Development Block Grant Program 1991 Application
Guidelines and the Montana Community Development Block Grant
Program, February 1991 Grant Administration Manual published
by it as rules for the administration of the 1991 CDBG
program.

(2) The rules incorporated by reference in (1) above,
relate to the following:

(a) the policies governing the program,

(b) requirements for applicants,

(c) procedures for evaluating applications,

(d) procedures for local project activities,

(e) environmental review of project activities,

(t) procurement of goods and services,

(g) financial management, ’

(h) protection of civil rights,

(i) fair labor standards,

(j) acguisition of property and relocation of persons
displaced thereby,

(k) administrative considerations specific to public
facilties, housing rehabilitation and neighborhood
revitalization, and economic development projects,

(1) projeet audits,

(m) public relations, and

(n) project monitoring.

(3) Copies of the regulations adopted by reference in
subsection (1) of this rule may be obtained from the
Department of Commerce, Local Government Assistance Division,
Capitol Station, Helena, Montana 59620."

Auth: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA

3. It is reasonably necessary to adopt the rule because
the federal regulations governing the states' administration
of the 1991 CDBG program and section 90-1-103, MCA, require
the Department to adopt rules to implement the program.

2-1/31/91 MAR Notice No. 8-94-8
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4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
Capitol Station, Helena, Montana 59620, no later than February

28, 1991.
5. Richard M. Weddle will preside over and conduct the

hearing.
DEPARTMENT OF COMMERCE

LOCAL GOVERNMENT ASSISTANCE
DIVISION

BY: . «.)\‘.) }h_ i

{ ANDY POOLE, PEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 21, 1991.

MAR Notice No. 8-94-8 2-1/31/91
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BEFORE THE COAL BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of new rules for the ) OF NEW RULE 1 INCORPORATION
implementation of the Montana ) BY REFERENCE OF RULES FOR
Environmental Policy Act ) IMPLEMENTING MEPA AND NEW
) RULE II CATEGORICAL
) EXCLUSIONS FROM ENVIRON-
) MENTAL REVIEW PROCESS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On March 2, 1991, the Coal Board proposes to adopt
the above-stated rules. The proposed new rules will read as
follows:

" INCORPORA ¥ NC U (o] EMEN G
MEPA (1) The board hereby adopts and incorporates by
reference the department's rules for implementing Title 75,
chapter 1, MCA, the Montana Environmental Policy Act (MEPA) as
set forth in ARM B.2,302 through 8.2.401."

Auth: Sec. 90-6-205, MCA; IMP, Sec. 75-1-201, 75-1-202,
MCA

"I AT RICAL _ EXC ON ENV MENTAL W
PRO S (1) As authorized by ARM 8.2.304(5), the Board
categorically excludes the following projects from MEPA
requirements and will not normally prepare either an
environmental assessment or an environmental impact statement
in considering applications for grants or loans to finance
these projects:

(a) projects that will be partially funded by, or for
which the applicant must obtain a permit from, a state or
federal agency which, by reason of its funding or permitting
function, has primary responsibility to consider the
environmental impacts of the project under MEPA or the
National Environmental Protection Act;

(b) projects primarily invelving the acquisition of
capital equipment;

(c) projects primarily involving planning studies or
scientific research and analysis; or

(d) projects primarily involving the provision of human
services,

(2) If information available to the board suggests that
a proposed project in one of the categories described in
subsections (1) (b) through (1) (d) may significantly affect the
guality of the human environment, the board may, in its
discretion, require an applicant to provide additional
information relevant to environmental concerns and the board
will prepare an environmental assessment or environmental
impact statement as may be appropriate."

2-1/31/91 MAR Notice No. 8-101-6
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Auth: Sec. 90-6-205, MCA; IMP, Sec. 75-1-201, MCA

REASON: It is reasonably necessary to adopt the proposed
rules in order to establish the procedure by which the coal
Board will carry out its respongibility under the Montana
Environmental Policy Act (sections 75-1-101 et seq., MCA) to
consider the potential impacts on the human environment of
projects proposed for Coal Board funding.

3. Interested persons may present their data, views or
arguments concerning the proposed adoption in writing to the
Montana Coal Board, Local Government Assistance Division,
Department of Commerce, Capitol Station, Helena, Montana
59620, no later than February 28, 1991.

4. If a person who is directly affected by the proposed
adoption wishes to present his data, views, or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Montana Coal Board, Local Government
Assistance Division, Department of Commerce, Capitol Station,
Helena, Montana 59620, no later than February 28, 1991,

5. If the Board receives requests for a public hearing
on the proposed adoption from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed adoption, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing wil) be held
at a later date, Notice of the hearing will be published in
the Montana Administrative Register.

COAL BOARD
G.C. (JERRY) FEDA, CHAIRMAN

. [ / ')
A X . [
ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

BY:

Certified to the Secretary of State, January 21, 1991.

MAR Notice No. B8-101-6 2-1/31/91
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of Rule ) AMENDMENT OF RULE
26.3.149 pertaining to ) 26.3,149
mortgaging of state )

leases and licenses ) NO PUBLIC HEARING
)

CONTEMPLATED
TO: All Interested Persons

1. on March 18, 1991 the Board of Land Commissioners pro-
poses to amend rule 26.3.14% which requires a copy of any assign-
ment in escrow signed by the mortgagor and mortgagee to be filed
with the department upon the renewal of each lease or license.

2. The rule as proposed to be amended provides as follows:

26.3.149 MORTGAGES AND PLEDGES (1) As provided in Section
77-6-401 through 404, MCA, state land leases or licenses and

leasehold interests may be pledged or mortgaged by the lessee or
licensee. The pledgee or mortgagee shall file the pledge or
mortgage or certified copy thereof with the department within 30
days of its receipt by him. Within 30 days after payment of the
indebtedness, termination of the pledge agreement, or release of
the mortgaged leasehold interest, the lessee or licensee shall
file proof of that fact with the department.

(2) If a lessee or licensee mortgages his leasehold inter-
est in state lands pursuant to section 77-6-401, MCA, then there
must be an assignment, signed by the lessee or licensee/mortgagor
and the mortgagee, and placed in escrow. A copy of such escrow
assignment must be filed with the department. A—new—eserew—as—
signmenty—sSigned-—bythe-lesseeor—the tiecensee/mortgager,—and—the
mertgagee;—must—be—placed—in-eserew—anda—copy-fited—with—the
department-—each—time o lease ig-renewedr AN assjiqnment is effec-
tive for the lease term during which it js made and any subse-
guent renewal term as long as_the assignor continuously holds the
leage. Failure to execute the terms of this rule shall be cause
for the department not to recognize the mortgage.

3. The amendment is reasonably necessary to allow effec-
tive mortgages and pledges of state leases.

4. Interested parties may submit their data, views, or
arqguments concerning the proposed amendment in writing to Jeff
Hagener, Montana Department of State Lands, Capitol Station,
Helena, Montana, %9620, no later than March 1, 1991.

5. If a person who is directly affected by the proposed

amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request

2-1/31/91 MAR Notice No. 26-2-63
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for a hearing and submit this request along with any written
comments he has to Jeff Hagener, Montana Department of State
Lands, Capitol Station, Helena, Montana, 59620 no later than
March 1, 1991. To guarantee consideration, mailed comments must
be postmarked no later than March 1, 199%1.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed amend-
ment; from the Administrative Code Committee of the legiglature;
from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date., Notice of the hearing will
be published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be 900
persons based on approximately 9,000 state surface lessees.

7. The authority of the agency to make the proposed amend-
ment is based on section 77-1-209, MCA, and the rule implements
sections 77-6-401 through 77-6-404, MCA.

! s

s L
Dennis D. Gageéy, Commlissigher

Certified to the Secretary of State January 22, 1991.

MAR Notice No. 26-2-63 2-1/31/91
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of Rule ) AMENDMENT OF RULE
26.4.1301A pertaining ) 26.4,1301A
to the modification of )

existing coal and uranium ) NO PUBLIC HEARING
permits ) CONTEMPLATED

TO: All Interested Persons

1. on March 18, 1991 the Board of Land Commissioners pro-
poses to amend rule 26.4.1301A which requires each operator and
test pit prospector to submit proposed modifications to their
permits by January 13, 1991 in order to comply with current rec-
lamation standards,

2. The rule as proposed to be amended provides as follows:

26,4.1301A MODIFICATION OF EXISTING PERMITS: ISSUANCE OF
REVISIONS AND PERMITS (1) By Janwary—i3—19551 July 13, 1991
each operator and each test pit prospector shall submit to the
department:

(a) an index to the existing permit cross-referencing each
section of the permit to sub-chapters 3 through 12, as they read
on January 12, 1989 and as they read on January 13, 1989;

(b) a modified table of contents for the existing permit;

(c) maps showing each portion of the permit area on which
each of the following had been completed as of 11:59 p.m. on
January 12, 1989:

(1) removal of overburden only;

(ii) removal of overburden and coal only;

(iii) removal of overburden and c¢oal and backfilling and
grading only;

(iv) removal of overburden and coal, backfilling and grad-
ing, and seiling only; and

(v) removal of overburden and coal, backfilling and grad-
ing, soiling and seeding and planting;

(d) an application for all permit revisions necessary to
bring the permit and operations conducted thereunder into conmpli-
ance with this rule and ARM 26.4.414 through 26.4.1122.

(2) A permit revision application submitted solely for
purposes of subsection (1)(d) above is a minor revision for pur-
poses of sub-chapter 4. The department shall issue written find-
ings granting or denying the application within 5 months of its
receipt.

(3) No permittee may continue to mine under an operating
permit after Judy—33+—3159% Janua unless the permit has
been revised to comply with subchapters 3 through 12, as amcnded
January 13, 1989.

(4) As of the date that a permit is revised to comply with
sub-chapters 3 through 12, as amended on January 13, 1989, the

2-1/31/91 MAR Notice No. 26-2-64
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permittee ghall conduct all operations in compliance with the
permit and sub=chapters 3 through 12, as amended, except that:

(a) any area in which backfilling and grading operations
had been completed on January 12, 1989 is subject to the back-
filling and grading requirements as they read on that date;

(b) any area in which soiling operations had been completed
on January 12, 1989 is subject to the soiling reguirements as
they read on that date; and

{c) any area for which the final minimum period of respon-
sibility for establishing vegetation, as provided in ARM 26.4.-
725(1), had commenced on or before May 17, 1990 of ARM 26.4.724
through 26.4.735, as amended is subject to:

(i) the seeding and planting and related requirement as
they read on that date; or

(ii) the seeding and planting requirements on or after May
18, 1990 of ARM 26.4.724 through 26.4.735, as amended.

(5) Each new permit and each amendment to an existing per-
mit applied for and issued on or after January 13, 1989 must be
in compliance with sub-chapters 3 through 12 as they read on
January 13, 1989.

3. This amendment is reasonably necessary to allow com-
plete submission and orderly processing of strip mine permit
modifications. All strip mine permit holders have recently sub-
mitted permit modifications to the Department pursuant to ARM
26.4.1301A. Many of these modifications are complete and require
processing within five months. Others, because of the large
amount of work required to modify larger permits, are incomplete.
The rule amendment allow operators more time to submit complete
modifications and thereby allow the Department more time for
review of the modifications.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment 'in writing to Bennie
Lovelace, Montana Department of State Lands, Capitol Station,
Helena, Montana, 59620, no later than March 1, 1991. To guaran-~
tee consideration, mailed comments must be postmarked no later
than March 1, 1991.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Bonnie Lovelace, Montana Department of State
Lands, Capitol Station, Helena, Montana, 59620 no later than
March 1, 1991.

6. If the agency receives reguests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed amend-
ment; from the Administrative Code Committee of the legislature;
from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will
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be published in the Montana Administrative Register. Ten percent
of those persons directly affected have been determined to he one
person based on fewer than ten active coal mines.

7. The authority of the agency to make the proposed amend-
ment is based on section 82-4-205, MCA, and the rule ‘implements
section 82-4-221, MCA.

> .

—

e— -
Dennis D. Casey, Comm1s51oyér

Certified to the Secretary of State January 22, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING on
of ARM 42.27.118 relating to ) the PROPOSED AMENDMENT of ARM
Prepayment of Motor Fuels Tax ) 42.27.118 relating to

} Prepayment of Motor Fuels Tax

TO: All Interested Persons:

1. On February 22, 1991, at 9:30 a.m., a public hearing
will be held in Room 107, Social and Rehabilitation Services
Building, Sanders Street, Helena, Montana, to consider the
amendment of ARM 42.27,118, relating to prepayment of motor
fuels tax.

2. The amendment as proposed provides as follows:

42.27.118 PREPAYMENT OF MOTOR FUEL TAXES (1) A licensed
gasoline distributor may overpay 1ts known motor fuel tax
liability. The overpayment must be designated as such by the
distributor. The credit balance created by the overpayment will
be applied to future tax deficiencies if the gasoline is
reported and tax is paid within 30 days after the due date. WNo
penalty or Interest will be Imposed on future tax deficiencies
to the extent the overpayment credit balance is sufficient to
pay the deficiency. If the overpayment credit balance is not
sufficient to cover the entire deficiency, penalty and interest
will be assessed against the remaining deficiency. No interest
will be accrued on the overpayment credit balance.

3. The department's authority to amend this rule is 15- 70—
104, MCA, and the rule 1mp1ements 15-70~210, MCA.

4. The department is propOSIng the amendment because the
current rule does not give a time limit regarding payment of the
tax. The department is receiving the tax three to seven months
after the due date and no penalty and interest are being
charged.

5. 1Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than March 4, 1991.

6. Cleo Anderson of the Department of Revenue, Office of
Legal Affairs, has been designated to preside over and conduct

the hearing.
\/L/ééu; (,éxiiﬁbm )

Denls Adams, Director
Department of Revenue

Certified to Secretary of State January 21, 1991,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE QOF PROPOSED AMENDMENT
MENT of ARM 42.12.115 } of ARM 42,12.115 relating to
relating to Liquor License )} Liquor License Renewal
Renewal )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On April 12, 1991, the Department of Revenue proposes
to amend ARM 42,12.115 relating to Liquor License Renewal.
2. The rule as proposed to be amended provides as follows:

§2.12.115 ASSESSMENT OF LICENSE RENEWAL LATE PAYMENT
PENALTY FEE - GROUNDS FOR WAIVER {1) The department will
assess a license renewal late payment penalty fee in all cases
where a licensee fails to pay the license renewal fee prior to
July 1 of the license year. The renewal application and fee is
timely filed and paid if mailed in an envelope postmarked by the
United States postal service prior to July 1. If June 30 falls
on a Saturday, Sunday, or state legal holiday, a postmark for
the following business day or a payment received at the liquor
division on the following business day is timely.

(2) The department may waive a license renewal Jlate
payment penalty fee assessment upon receipt of a written request
by the licensee. The request must state the reason for late
payment and be supported by documentation., A waiver of the
license renewal late payment penalty fee assessment shall be
granted under the following conditions:

(a) a department error;

{b) the department mailed a license renewal notice less
than two weeks prior to July 1;

(c) a delay in payment caused by the death or serious
illness of the licensee;

(d) a United States postal service error; or

(e) a renewal application and fee was erronecusly mailed
to the internal revenue services;

{f) a delay in payment due to bankruptcy or foreclosure
action; or

{g) the late payment is the only payment within the most
recent five consecutive years or since the license was acquired,
whichever 18 less, and payment was recelved at the liquor
division office by August 15,

(3) A licensee's neglect, lack of funds, or ignorance of
the law are not sufficient reasons for waiver of a license
renewval late payment penalty fee assessment.

3. The Department's authority tokimend the rule is found
at 16-1~303 MCA, and the rule implements 16~4-501 MCA.
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4. ARM 42.12,115 is proposed to be amended because 16-4-
501, MCA, was amended during the 1983 Legislative Session adding
subsection (10) providing for the department to assess a penalty
for late payment, The amendment was intended to encourage
licensees who were chronically late paying their license renewal
fee to pay on time. The department decided to uniformly assess
licensees a late payment penalty fee in accordance with 16-4-
501(10), MCA, when the renewal fee was unpaid on July 1 of each
year. Because special circumstances can exist that prohibit a
licensee from meeting the payment deadline, a rule was
promulgated to allow for those instances. ARM 42.12.115
identifies the grounds upon which a licensee may request and be
granted a waiver of the late payment penalty fee assessment.
Additional grounds, not anticipated at the time the rule was
developed, are proposed. The rule is too restrictive and places
an unreasonable burden on those who rarely are late paying the
license renewal fee.

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than February 28, 1981.

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than February 28, 1991.

7. 1f the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency: or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 21, 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.503 AND
46.12.505 PERTAINING TO
INPATIENT HOSPITAL SERVICES
AND MEDICAL ASSISTANCE
FACILITIES

In the matter of the
amendment ©f Rules
46.12.503 and 46.12.505
pertaining to inpatient
hospital services and
medical assistance
facilities

e e St At "t Y

TO: All Interested Persons

1. on February 20, 1991, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rules 46.12.503 and
46,12.505 pertaining to inpatient hospital services and
medical assistance facilities,

2. The rules as proposed to be amended provide as
follows:

46.12.503 INPATIENT HOSPITAL §£BVIQE§, DEFINITION

subsectlons (1) through (16) remain the same.

(17) "Medical ass;stangg fggi]i;x means a limited-
servj hospita i 50-5-10 and
1j the Monta t a d_environmental
sciences a icipating in ion oje author-

e the United s_department o ealth and human
services.

AUTH: Sec¢. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12 INPATIEN PIT. ERVICES EIMBURSEMENT

Subsection (1) remains the sane.

(a) Inpatient hospital services provided within the
state of Montana will be reimbursed under the prospective pay-
ment system using the methodology in subsection (2) of this
rule.s—exeept—for—eCertified rehabilitation units and medical

assistance facjlities whieh will be reimbursed on a retrespec-
tive basis with—aallowable costs will—be determined in
accerdance—with according to ARM 46.12.509(2). Subsequent
references to rule subsections refer to subsections of this
rule unless otherwise specifically identified. In addition to
the prospective rate, the following are reimbursable:

Subsections (1) (a) (i) through (13) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA
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3. These rule changes are necessary in order to cover a
new provider type, Medical Assistance Facilities (MAF), that
will operate as part of a U. S. Department of Heath and Human
Services demonstration project which was authorized by Omnibus
Budget Reconciliation Act of 1990. The first facility has
been licensed and is in operation.

If successful, this project will prove the viability of the
limited-service rural hospital model as a cost effective
alternative in rural areas. 1In order to ensure the greatest
possibility of success and to maintain access for Medicaid
recipients, Medicaid will cover MAF services on the same basis
as Medijcare.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than February 28, 1991.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing. .

/]

. LA
Director, Socilal and Rehabilita=-
tioh Services

Certified to the Secretary of State January 17 , 1991.
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
adoption of rules pertaining to
long-term care insurance

NOTICE OF ADOPTION OF
ARM 6.6.3101 THROUGH
ARM 6.6.3116 (RULES I
THROUGH XVTI)

N s

TO: All Interested Persons.

1, Oon November 15, 1990, the State Auditor and
Commissioner of Insurance, Department of Insurance (department)
published a notice of public hearing on the proposed adoption
of the above-stated rules at page 1990 of the 1990 Montana
Administrative Register, issue number 21.

2, Oral comment was taken at the public hearing held on
December 5, 1990, at 9:00 a.m.,, in Room 160 of the Mitchell
Building, 126 North Sanders, Helena, Montana., The hearing,
which was tape-recorded and transcribed, was attended by four
persons, One person gave oral testimony. The department
received written comment from two individuals, The tape of the
hearing, a transcript of that tape, the written comments
received and the hearing officer's report are on file in the
department's law library.

The comments received were generally in favor of adoption
of the proposed rules with some suggested changes. Comments to
the proposed rules are summarized below in reference to each
rule where amendments were suggested.

3. The department has adopted the rules as proposed.

6.6.3101 (RULE 1) PURPOSE AND SCOPE received no comments
and is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6,3102 (RULE II) DEFINITIONS received no comments and

is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6.3103 (RULE III) POLICY DEFINITIONS received
comments, summarized below. The rule iz adopted as proposed.

COMMENT :

It was recommended to the department that the general
definitions of "acute condition” and "home health care devices"
be moved from ARM 6.6.3103 to ARM 6.6.3107 in order to clarify
that the definitions of such terms would not be required policy
definitions, but would, instead, refer only to the use of such
terms in the home health care minimum standards provision in
ARM 6.6.3107.

RESPONSE:

ARM 6.6.3103 states that “acute condition" and "home
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health care devices" must be defined in the policy or group
certificate in order to deliver the policy or group certificate
in Montana. This corresponds to a similar requirement in the
model rules.

COMMENT :

Comment was received that the definitions in ARM
6.6.3103(7) and (8) attempt to define categories of long-term
care services and long-term care providers by way of
definitions that are national in scope, overly general and that
seem to leave the definition up to each insurer. Most of the
terms in subsections (7) and (8) are already defined in
50-5-101, MCA,

RESPONSE:

The language tracks the National Association of Insurance
Commissioners model regulatory language and will be retained.

COMMENT :

A comment to the department requested that these rules
clarify whether "custodial care" refers to hoth "personal care
homes” and "adult foster care homes."

RESPONSE:

Personal care homes are most often called nursing homes or
long term care facilities. With the overview of the NAIC and
the federal interest in streamlining policy language, it is not
appropriate at this time to word these facilities only for
Montana application. Currently, the policies that provide
benefits without regard to licensing state this clearly. Adult
day care is covered only when so stated in the policy. This is
a rare coverage at this time,

COMMENT :

Comment was received suggesting that ARM 6.6.3103(8)
should be amended to mandate that services be provided in a
licensed fa:ility.

RESPONSE:

To mandate language requiring services be provided in a
licensed facility limits the benefits being offered. It is the
department's position to provide language more favorable to our
consumers, not less favorable.

COMMENT:

Comment was received suggesting that ARM 6.6.3103 should
be amended to include a definition of the term “"substantially
more” because this term, as used in 33-22-1114(3), MCA, is
undefined in its reference to coverage for skilled nursing care.

RESPONSE:

'The language tracks the National Association of Insurance
Commissioners model regulatory language and will be retained.

COMMENT :

Comment was received to the effect that "irreversible
dementia" as defined in ARM 6.6.3103 should be amended because
it is somewhat outdated. It was further stated that the
inability to perform activities of daily living is a much more
accurate characterization of that term than "apathy and stupor”
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RESPONSE:

The language tracks the National Association of Insurance
Commissioners model regulatory language and is adopted as
proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6,3104 (RULE _1IV) POLICY PRACTICES AND PROVISIONS
received comments discussed below, The rule is adopted as
proposed.

COMMENT :

Comment was provided to the department that urged
permitting the sale of group long-term care policies which do
not provide for continustion or conversion. The Comment
explained that long-term care policies are usually level
premium and thus "pre-funded," while term products are not,
The lack of pre-funding of term products does not provide an
insured with the same expectations that may accrue from level
premium long-term care products.

The Comment also suggested that if group term insurance
must have a continuation or conversion provision, that any such
requirement provide for the following:

(a) where continuation or conversion is from a group
policy where premiums are calculated on a term basis, the
insurer should be able to calculate premiums for such
continuation or conversion coverage on a level premium basis or
on a term basis, with premiums based on the covered
individual's age at the time continuation or conversion is
elected.

(b) the insurer should be able to design a group term
product which provides for continuation or conversion at the
following times:

(1) when the insured leaves a group;

(2) wupon termination of the policy;

(3) at any time, however, before the insured reaches a
specified age.

RESPONSE:

It is the intention of the department to provide coverage
that an individual can purchase as a part of work-related
benefits and then be able to take the coverage with them at
retirement.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6.3105 (RULE V) REQUIRED HTSCLOSURE PROVISIONS
received no comments and is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6,3106 (RULE VI) PROHIBITION AGAINST PQOST-CLAIMS
UNDERWRITING received comments, summarized below. The rule is
adopted as proposed.
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COMMENT :

It was commented to the department that ARM 6.6.3106(5)
should regquire the department to closely monitor activity by an
insurer to obtain specific information on the physical health
and/or functioning of any person over 80,

RESPONSE:

The department presently monitors all complaints it
receives and has continuing jurisdiction on insurer activities.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

CARE_BENEFITS_ IN__LONG-TERM CARE INSURANCE POLICIES received no
comments and is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6,6.3108_ (RULE VIII) REQUIREMENT TO OQOFFER INELATION
PROTECTION received comments that are discussed below. The
rule is adopted as proposed.

COMMENT :

Comment was provided to the department suggesting that the
language in ARM 6.6.3108 which requires compounded increases in
benefit levels be deleted because such a provision would
increase policy costs/premiums and result in a decreased
affordability to younger persons. It was further suggested
that a constant percentage increase would provide an
appropriate balance between affordability and erosion of
benefits.

RESPONSE:

The department has data which reflects the ineffectiveness
of policies without inflation protection. Some representatives
in the insurance industry believe that to make long-term care
insurance policies affordable, such coverage needs to be
purchased in gquantity. This tends to provide the needed
policyowner base to spread the risk and keep the cost down,
Actuaries have determined the best way to provide true
inflation protection is to do this on a compounded basis.

COMMENT :

It was recommended to the department that the following
langgaqe be added to ARM 6.6.3108(3)(b): For purposes of this
section, "expense incurred" does not include policies paying a
certain percentage of reasonable and customary charges up to a
specified, indemnity-type maximum amount.”

RESPONSE:

The term, “expense incurred,” means policies paying a
certain percentage of reasonable and customary charges. To
delete this is to delete expense incurred policies which make
the most sense in inflation protection guidelines. These
policies will operate similar to today's major medicals and
will alleviate much of the need for inflation protection.
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The department received comment urging that ARM
6.6.108(4), which contains disclosure reguirements, be
deleted. The c¢omment suggested that such disclosure
requirements may conflict with and complicate the provisions of
ARM 6.6.3114(5), (6), (7), & (8), and the cost of care bhenefit
disclosure requirement contained therein. Comment further
suggested concerns over a company being held legally
accountable by an insured for the benefit and premium
protection required by virtue of ARM 6.6.3108(4). Comments to
the department suggested that providing information for a
periodic inflation protection upgrade option would be virtually
impossible.

RESPONSE:

The language tracks the National Association of Insurance
Commigssioners model regulatory language and will be retained.

COMMENT :

A comment was received by the department suggesting that
the term "continuing care retirement community" should be
defined within these rules.

RESPONSE:

A continuing care retirement community typically provides
no care of any level. It is simply a residence for seniors and
provides assistance in summoning emergency medical care, rather
than providing such care.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA
1 X REQUIREMEN REPLACEMENT received

no comments and is adopted as proposed.
AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6,3110 (RULE X) DISCRETIQONARY POWERS OF COMMISSIONER OF
INSURANCE received no comments and is adopted as proposed.
AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through

33-22-1121, MCA

6,6.3111 (RULE XI) RESERVE STANDARDS received no
comments and is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

11 II L RATIO received no comments and
is adopted as proposed.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6.3113 (RULE XITI) FILING REQUIREMENT received no

comments and is adopted as proposed.
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AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6.3114 (RULE XIV) _STANDARD FORMAT OUTLINE_ OF COVERAGE

received the comment summarized below. The rule is adopted as
proposed.

COMMENT : It was suggested to the department that the rule
should specify the process which the insurer uses to make
decisions and what avenues of appeal are available to consumers.

RESPONSE: The department obtains any pertinent
underwriting rules and related information when examining
consumer complaints.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

6.6.3115 (RULE XV) REQUIREMEN VER SHQPPER'S
GUIDE received the comments discussed below. The rule is
adopted as proposed.

COMMENT :

Comment was received by the department that the department
should require its toll-free number to be provided to consumers
with each policy. It was further suggested that the Shoppers’
Guide should be distributed together with Montana-specific
consumer informational materials.

RESPQNSE:

Providing @ phone number in every policy for our office is
not necessary. The information could change over the years the
policy is in force. It should also be noted that the
department's toll-free telephone number is listed within the
"state of Montana"™ 1listings in each telephone book, The
department also would like to provide information pertaining to
all of the needs to be analyzed when purchasing long-term care
policies. However, at present, this product is evolving.

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

£.6.3116 (RULE XVI) EFFECTIVE DATE As proposed, these
rules shall be effective on February 1, 1991,

AUTH: 33-1-313, 33-22-1121, MCA IMP: 33-22-1101 through
33-22-1121, MCA

Andrea "Andy"
State Audito

Commission of Insurance

Certified to the Secretary of State this 21st day of January,
1991.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULE
of Rule 11.5.1001 pertaining ) 11.5.1001 PERTAINING TQ DAY
to day care payments ) CARE PAYMENTS

)

)

TQ: All Interested Persons

1. On December 13, 1990, the Department of Family Services
published notice of amendment of Rule 11.5.1001 pertaining to day
care payments at page 2143 of the Montana Administrative
Register, issue no. 23.

2. The Department has amended Rule 11.5.1001 as proposed,
but with the addition of citations to the authorizing and
implementing statutes as required by Montana law. Therefore,
Rule 11.5.1001 is adopted as proposed with the following changes:

11.5.1001 DAY CARE FOR CHILDREN OF RECIPIENTS IN TRAINING
OR _IN NEED OF PRQTECTIVE SERVICES
Subsections (1} and (2) remain the same.

AUTH: Sec., 52-2-704, MCA. IMP: Sec. 52-2-713, MCA.

3. HNo written comments or testimony were received.

DEPARTMENT OF FAMILY SERVICES
p]

hdl TOM OLSEN, DIRECTOR

Certified to the Secretary of State, January éLi, 1991,
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rules 16,8.1302 and 16.8.1307 ) AMENDMENT QF RULES

(Air Quality Bureau)
To: All Interested Persons

1. On GSeptember 27, 1990, the Board published notice at
page 1815 of the Montana Administrative Register, issue No. 18,
to amend rules which would authorize the open burning of scrap
creosote-treated railroad ties under appropriate circumstances,
through the use of a permit program.

2. The Board has amended the proposed rules by setting forth
the means by which the Department's decision on a permit may
be appealed to the Board, and the procedure governing such a
proceeding. The changes are for clarity only, and are not
substantive in nature, as they merely insert the language of
Section 75-2-211(8) and (9), MCA, in place of the reference to
that section. Otherwise, the Board has adopted the rules as
proposed with no changes.

16.8.1302 PROHIBITED OPEN BURNING Same as proposed.
16.8. 7 CONDITIONAL AIR A OPEN BURNING PERMITS
(1) - (7) Same as proposed.
(o)
&
ef—Geetion—F5—2 23 r—and——(0)—MCh~ When ithe department
approves or denies the application for a permit. under this
ule, a person who is jointly or severally adversely affected
by the department's decision may request, within s after

the department renders its decision, upon affidavit setting
forth the grounds therefor, a hearing before the board. A
hearing shall be held under the provisions of Title 2, chapter
4 art MCA. The department's decision on the a ication
is not final unless 15 days have elapsed and there is no
request for a hearing upder this section, The filing of a
reguest for a_hearing postpones the effective date of the
department's decision untjl the conclusion of the hearing and
issuance of a fina) decision by the hoard.

3. The Department has thoroughly considered all comments
received on the proposed rules. The following is a summary of
the comments received from the public and the department's
responses;

Comment: Written comments were received from the Lewis
and Clark County Health Department opposing the proposed rules.
The county states that the emission of carcinogenic compounds
and particulates into the air does not protect public health.
This comment was echoed by Will Selser during oral testimony
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offered at the hearing on behalf of the county.

Response: The board agrees that the uncontrolled and un-
supervised burning of railroad ties could be threatening to
public health because of the emissions of carcinogenic com-
pounds and particulates. However, in the Board's opinion these
potential adverse impacts can be eliminated through the careful
administration by the department of the proposed permit program
envisioned in these proposed rules. This is supported by the
testimony offered by both Chuck Homer for the department and
Elizabethe Taylor for the various railroads. Under the
proposed rules, the applicant must demonstrate that any emis-
sions associated with the burning will neot endanger public
health. The board is confident that the department will
prudently administer this requirement. Further, and as noted
in the comments submitted by the Cascade County-City of Great
Falls Health Department, considering the consistency with which
variances have been granted in the past, the proposed permitt-
ing program will provide a greater degree of control over the
open burning of ties.

Comment: Written comments received from Lewis and Clark
County state that open burning is not the best available
control technology (BACT) for the disposal of waste railroad
ties. Mr. Selser also stated this concern, noting that open
burning is clearly inefficient, and results in incomplete
combustion. Further, Mr. Selser added that the railroads make
no serious effort at recycling their waste ties, which are cut
into pieces on removal. Recycling is a superior means of
disposal which is not pursued by the railroads for convenience
reasons.

Response: As stated in the testimony of Mr. Homer, the
determination of whether or not open burning constitutes BACT
will be made on a case-by-case, and site specific basis. This
means that there wmay be cases where the open burning of
railroad ties would not be considered BACT and a permit would
not be issued by the department. By adopting these proposed
rules, the board is not finding that open burning is BACT, but
that such open burning may be determined by the department to
constitute BACT under the appropriate circumstances. This
conclusion is also supported by the BACT analysis provided by
the railroads as part of this proceeding. While the board
agrees with Mr. Selser that recycling would be a preferable
alternative to burning, Mr. Hoven represented that the rail-
roads do aggressively market their waste ties, and that over
ninety percent are recycled. In addition, the board believes
that as part of the BACT review, the department will consider
the recycling option.

Comment: Mr. Selser stated that he was concerned that the
adoption of the proposed rules would remove this matter from
the more public variance process. The administrative permitt-
ing process envisioned in the proposed rules is less oriented
to public participation, which is inappropriate when the
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potential impacts upon public health are considered.

Response: Certainly, requiring the railroads to obtain
a variance from the board in the first instance allows for
greater public participation than the administrative permitting
process provided for in the proposed rules (although the
permitting process does envision the opportunity for the
submittal of public comments). However, any "person who is
...adversely atfected" by the department's decision on the
permit may request a hearing before the board, which in form
is the same as the variance proceeding. Accordingly, the board
believes that it is providing more opportunity for affected
persons to make their opinions known. At the same time, the
proposed administrative process will result in the more
efficient use of resources than consistently resorting to the
variance procéss, since not all requests to burn ties may be
controversial.

Comment: The proposed rules were generally supported by
Burlington Northern Railroad, Montana Rail Link, Central
Montana Rallroad, and Montana Western Railroad.

Response: Given the board's determination in this
proceeding, no response is necessary.

DAVID W. SIMPSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

by )

DENNIS IVERSON, Director

Certified to the Secretary of State _January 21, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT of

of ARM 42.17.105 relating to ) ARM 42,17.105 relating to
Computation of Withholding ) Computation of Withholding
Surtax ) Surtax

TO: All Interested Persons:

1, On November 15, 1990, the Department of Revenue
published notice of the proposed amendment of ARM 42.17.105
relating to computation of withholding surtax at page 2026 of
the 1990 Montana Administrative Register, issue no. 21.

2. No written or oral comments were received. Therefore,
the department amends the rule as proposed,

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 21, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT of
of ARM 42,22.1311 relating to ) ARM 42.22,1311 relating to
Industrial Machinery and ) Industrial Machinery and
Equipment Trend Factors ) Equipment Trend Factors

TO: All Interested Persons:

1. On November 15, 1990, the Department of Revenue
published notice of the proposed amendment of ARM 42.22,1311
relating to industrial machinery and equipment trend factors at
page 2020 of the 1990 Montana Administrative Register, issue no.
21.

2. A public hearing was held on December 10, 1990. Only
department personnel appeared. No written or oral comments were
received.

3. The department amends ARM 42.22,1311 as proposed.

<;Z:)e;h;o Ci%i%ééh -
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 21, 1991,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of

of Rule I (ARM 42.31,501); ) Rule I (ARM 42.31.501);

Rule II (ARM 42.31.505); ) Rule II (ARM 42.31.505);

Rule III (ARM 42.31.510); ) Rule III (ARM 42.31.510); and

and Rule IV (ARM 42.31.515) ) Rule IV (ARM 42.31.515)

relating to telephone license ) relating to telephone license
)

tax tax

TO: All Interested Persons:

1. On October 11, 1990, the Department published notice of
the proposed adoption of Rule I through IV relating to telephone
license tax at page 1878 of the 1990 Montana Administrative
Register, issue no, 19.

2. A public hearing was held on November 14, 1990, to
consider the proposed adoption of the rules. Oral and written
comments were received at the hearing.

3. After consideration of the comments received, the
department has amended the proposed rules as follows:

Rule I (ARM 42,31.501) DEFINITIONS Subsections (1) and (2)
remain the same as proposed.

{(3) The phrase "non-transmission related services or
activities" includes, but is not 1limited to, installation,
repair, maintenance, construction, termination, engineering
handling, financing, interest, billings and collection,
automated data storage, data retrieval and processing services,
and the use of computer time or other equipment if the sales or
rentals of that equipment are not includable as gross income.
For example, a company that provides access to an on-line
computer data base would not be subject to the tax on the
receipts from the data processing or inquiry, but would be
subject to tax on the receipts from the separately stated
transmission of the data.

(4) The term "telephone business" means the access and
transport, for hire, of two-way communications originating from
a point of access to a point of termination within the state of
Montana. This includes, but is not limited to, the transmission
of messages or information through use of local, toll and wide
area telephone service, private line service, channel service,
teletypewriter, computer exchange service, cellular mobile
telecommunications service, specialized mobile radio, stationary
two-way radio, ENHANCED paging service, or any other form of
mobile and portable communications. Telephone business does not
include the sale, lease, repair, installation, or maintenance of
equipment or the provision of non-transmission related services.

(5} The term ‘“equipment" means all items generally
classified as customer premise equipment such as telephone and
terminal equipment, This includes, but is not limited to,
telephone instruments, station sets, dialers, modems, private
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branch exchanges (PBX), SWITCHES, computers, insfde—w&rfngr
WIRE, CABLE, facsimile machines, pagers and non-electronic
associated items such as documentation, manuals, and furniture.

RULE II (ARM 42.31.505) ANNUAL PAYMENTS FOR SMALL FILERS;
RULE IIT (ARM 42,31.510) PENALTY AND INTEREST; and RULE IV (ARM
42,31.515)  EFFECTIVE DATE, are adopted as originally proposed.

4. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT: (AT&T) -~ Regarding Rule 1I({5): Industry;:'s
offering of the definition of "equipment” included "switches."
The proposed rule does not list "switches" as an example of
"equipment."

In addition, AT&T requested amended language to include
"property” as an example of “equipment." Technically, wire and
cable are classified as “"property."

Regarding Rule I(4): AT&T offered a revision to the
language defining "telephone business". (No rationale for the
revision was offered.)

RESPONSE: The proposed rule has been amended to refer to
"switches" as an example of a type of equipment contemplated
under the rule. The word "switches," as used in this rule,
refers only to separately-stated income associated with the
rent, lease or purchase of the customer premised switches or
other egquipment. It does not refer to income resulting from the
services the switch provides.

The proposed rule has been amended to include "wire and
cable" as an example of "equipment."

COMMENT: (U. S. West Communications) -~ While USWC
generally supports the industry consensus rule, there are
several services supplied by traditional companies through their
central office equipment that compete with equipment or hardware
that a customer owns or leases, and which is located on the
customer's premises. Consistent with DOR's policy that
competitive services should be treated evenly, and in the light
of the exclusion of "equipment" from the Rule I(4) definition of
"telephone business," USWC believes that exclusions should be
added to this section for these services . . . Centron, Custom
Calling features and voice messaging.

RESPONSE: It is DOR's policy to enforce the statute as
required by law. Those competing in the telephone business as
defined in this rule will be treated evenly. The fact that some
services are deregulated by the Public Service Commission as
competitive does not exempt the income from such service from
the tax. Custom Calling is available to customers who have the
appropriate equipment. The charge for the service is separate

and unrelated to the charge for special equipment. The charge
for the enhanced service is as directly related to two-way
communication as is basic service. The customer may request

custom calling service but must alsc have equipment with
features capable of evoking or receiving specific services. For
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instance a customer must have a touch tone phone to use call
waiting service. The charge for Custom Calling is taxable under
the definition of telephone business.

Although not yet available in Montana, voice messaging is
a service similar to that provided through an answering machine.
The call is intercepted by a central office-based answering
machine until such time as the customer acts to receive the
message derived from a telephone call. In effect, the customer
acknowledges receipt and completion of two-way communication.
Voice messaging service is taxable.

The addition of the word "switches" under Rule I(5) will
exempt the income from the lease of the electronic switch
portion of the Centron system package. The only apparent
difference between a PBX and Centron is the location of the
equipment--PBX is located on the customer's premises; the
Centron switch is in the central office. The charge for the
line and network access are taxable services.

COMMENT: (Northwest Telecom, Inc. and Omega Communications
Mark A. Bryan, Attorney at Law) - Regarding Rule 1(3): The
language creates confusion whether "other equipment" near the
end of the first sentence relates to the use of computer time or
to equipment.

RESPONSE: "Other equipment" relates to the charge for
usage of any equipment that may be used in providing the
services listed so long as that equipment is exempted under the
definition of “equipment." A usage fee, which 1is not
technically a "rent" or "lease," may be charged in conjunction
with certain services. The proposed rule has been amended to
strike "other" for clarity.

COMMENT: (Crescent Communications) - Regarding Rule I(4):
The types of technologies defined as "telephone business"
include specialized mobile radio (SMR), The contention is that
SMR service providers do not sell telephone service and that
inclusion of SMR providers would cause automatic "double
taxation,"

RESPONSE: While SMR service providers may not be the
direct providers of telephone service, they are users who may
indirectly provide telephone service as part of the specialized
mobile radio service and pass such charges on to their
customers, The SMR collects the charge as part of their service
fee and, in turn, pays the 1local exchange company for the
connection,

It is true that both the SMR and the local exchange company
would include the income from such usage in gross income. The
telephone license tax is a gross receipts tax, however, and may
have such a result.

COMMENT: (Mountain Paging Network, Inc.) - The Department
has exceeded the statute by implementing rules expanding the
definition of telephone business.

RESPONSE: The Department has statutory authority under 15-
53-104, MCA to implement rules to administer the tax. These
rules are intended to address dramatic changes in the industry
and eliminate ambiguity.

COMMENT: (Omnicom Paging Plus) - The taxpayer addressed
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the potential for "double taxation" and the affordability of the
tax.

RESPONSE: The "double taxation® issue is addressed above.
The Telephone Company License Tax is not a new tax. It has been
on the books since 1937, These rules are intended to clarify
the administration of the tax, Determining the affordability of
the tax is beyond the scope of the department's authority.

COMMENT : (Capital Answering Service, CAS of Montana) -
The rules were not clear concerning paging service. There is
one-way and two-way paging (enhanced paging).

The "double taxation" issue was also of concern.

RESPONSE: Proposed Rule I(4) has been amended to read
"enhanced" paging as an example of a technology taxable under
these rules.

COMMENT: (Cellular Information Services) - The taxpayer
representative questioned first, the taxability of certain types
of pass-through revenue which may be included as operating
income for both the user and the provider. The second issue was
"double taxation" of that income.

RESPONSE: Non-transmission related service includes
billing and collection which is a pass-through revenue which is
not included as operating income. Operating income is defined
as income derived from telephone business which is two-way
communication for hire. Access revenue is related to the
transmission of two-way communication and is included in
operating income.

Access revenue, and the associated "double taxation" issue,
is beyond the scope of the rule-making process.

(:Z;)ebﬁmo CQQ{L!?w?’/
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 21, 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.30.801 AND
46.30.807 PERTAINING TO
CHILD SUPPORT MEDICAL
SUPPORT ENFORCEMENT

In the matter of the
amendment of Rules
46.30.801 and 46.30.807
pertaining to child support
medical support enforcement

[

TO: All Interested Persons

1. On November 29, 1990, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.30.801 and 46.30.807 pertaining to c¢hild
support medical support enforcement at page 2102 of the 1990
Montana Administrative Register, issue number 22.

2. The Department has amended Rules 46.30.801 and
46.30.807 as proposed.

3. No written comments or testimony were received.

o Kol

Direcgﬁr, Social and Rehabilita~-

tiory Services

Certified to the Secretary of State January 17 , 1991,
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VOLUME NO. 44 OPINION NO, 3

ADMINISTRATIVE LAW AND PROCEDURE - Scope of rulemaking authority
of Department of Social and Rehabilitation Services;

FEES - Reimbursement for therapeutic agents by occupational
therapists;

HEALTH -~ Use of modalities by occupational therapists;
LICENSES, PROFESSIONAL AND OCCUPATIONAL - Therapeutic agents not
within scope of occupational therapy practice;

SOCIAL AND REHABILITATION SERVICES, DEPARTMENT OF - Scope of
rulemaking authority;

ADMINISTRATIVE RULES OF MONTANA - Section 46.12.547;

MONTANA CODE ANNOTATED - Title 37, chapter 24; sections
37-11-104(2), 37-24-103(4), 53-6-101(1), 53-6-113(3), (4).

HELD: 1. Occupational therapists are not permitted by Montana
law to employ heat, cold, air, 1light, water,
electricity, or sound as therapeutic agents.

2. Section 46.12.547, ARM, adopted by the Department of
Social and Rehabilitation Services and authorizing
occupational therapists to be reimbursed through
medicaid for modalities performed in the course of
treatment, is invalid as an improper exercise of the
Department's rulemaking authority.

January 11, 1991

Julia Robinson, Director

Department of Social and
Rehabilitation Services

P.O. Box 4210

Helena MT 59604-4210

Dear Ms. Robinson:
You have requested my opinion on the following questions:

1. Are occupational therapists permitted by Montana
law to perform modalities (that is, use
therapeutic agents such as heat, cold, air,
light, water, electricity and sound)?

2. Is the adoption of section 46.12.547, ARM,
authorizing occupational therapists to Dbe
reimbursed for the use of such therapeutic agents
in the course of treatment, a valid exercise of
the Department's rulemaking authority?

The Department of Social and Rehabilitation Services

(hereinafter referred to as the Department) is statutorily
charged with the duty of administering the Montana medicaid
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program. § 53-6-101(1), MCA. In connection with that duty,
section 53-6-101(1), MCA, authorizes the Department to adopt
appropriate rules necessary for the administration of the
program, including the establishment of reimbursement ratecs for
services provided by health care professionals. In establishing
rates of reimbursement, the Department may consider the
following factors:

(a) the availability of appropriated funds;
(b) the actual cost of services;
(c) the quality of services;

(d) the professional knowledge and skills necessary
for the delivery of services; and

(e} the availability of services.

§ 53-6-113(3), MCA. The statute further directs that "[t]he
department shall specify by rule those professionals who may
deliver or direct the delivery of particular services.,"
§ 53-6-113(4), MCA.

Recently, the Department promulgated section 46.12.547, ARM,
which establishes rates of reimbursement for occupational
therapists. At issue in this opinion is the propriety of that
rule insofar as it sets a reimbursement schedule for the
performance of the following services:

MODALITIES

Modality is the employment, or method of employment,
of a therapeutic agent (used in conjunction with
occupational therapy procedures)

H5300 Modalities, initial 15 minutes...... 13.31
29216 Each additional 15 minutes.......... 3.00

This rule is challenged by the Montana Chapter of the American
Physical Therapy Association and the Montana Association of
Private Practice Physical Therapists (Associations), who contend
that occupational therapists are not statutorily authorized to
use modalities or therapeutic agents. The Associations allege
that the Department has effectively expanded the scope of
occupational therapy practice, thereby exceeding the scope of
its rulemaking authority and wusurping the role of the
Legislature,

Whether an agency acts within the scope of its rulemaking
authority in promulgating administrative rules requires
consideration of two factors. First, the rule must be
consistent and not in conflict with the enabling legislation or
other provisions of law. Second, the rule must be reasonably
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necessary to effectuate its purpose. § 2-4-306(5), (6), MCA;
Bick v. Department of Justice, 224 Mont. 455, 730 P.2d 418
(1986). Administrative regulations have been declared invalid
if they engraft additional or contradictory requirements on a
statute or if they engraft additional noncontradictory
requirements which were not envisioned by the Legislature.
McPhail v. Montana Board of Psychologists, 196 Mont. 514, 517,
640 P.2d 906, 908 (1982).

The Montana Legislature first sought to regulate the profession
of occupational therapy in 1985 through the Occupational Therapy
Practice Act (OTPA), 1985 Mont. Laws, ch. 629, now codified in
Title 37, chapter 24, MCA. The definition of '"occupational
therapy" is found at section 37-24-103(4), MCA:

"Qccupational therapy"” means the use of purposeful
activity with an individual who is limited by physical
injury or illness, psychosocial dysfunction,
developmental or learning disability, or the aging
process in order to maximize independence, prevent
disabjlity, and maintain health. The practice
encompasses evaluation, treatment, and consultation.
Occupational therapy services may be provided
individually, in groups, or through social systems,
Specific occupational therapy services include but are
not limited to:

(a) teaching daily living skills;

(b) developing perceptual-motor skills and sensory
integrative functioning;

(c) developing play skills and prevocational and
leisure capacities;

(d) designing, fabricating, or applying splints, or
selective adaptive equipment and training in the use
of upper extremity prosthetics or upper extremity
orthotic devices;

(e) wusing specifically designed crafts and exercises
to enhance functjonal performance;

(f) administering and interpreting tests such as
manual muscle and range of motion; and

(g) adapting environments for the handicapped.

Nowhere in this definition does the term "modalities" appear,
nor are occupational therapists specifically authorized to use
therapeutic agents in the course of their treatment. It is
significant that in the closely related profession of physical
therapy, modalities are specified as within the scope of the
practice. Section 37-11-104(2), WMCA, authorizes "physical
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agents including but not limited to mechanical devices, heat,
cold, air, light, water, electricity, and sound” for use in
physical therapy treatment. The Legislature is presumed to have
had knowledge of the specific definition of physical therapy
treatment in section 37-11-104(2), MCA, at the time the OTPA was
passed six years later. Theil v. Taurus Drilling LTD 1980-11I,
218 Mont. 201, 207, 710 pP.2d 33, 36 (1985). Thus, had the
Legislature intended to include modalities or similar physical
agents within the scope of occupational therapy as well, it
would have included the same list of therapeutic agents that
appear in the physical therapy treatment statutes.

The noninclusive language of section 37-24-103(4), MCA, arguably
suggests that the Legislature did not intend to exclude any
procedure not specifically listed as an occupational therapy
service. However, neither the legislative history nor the
statutory language itself supports this conclusion. The
committee minutes from the hearings on Senate Bill 79, which
became the OTPA, contain no reference to the use of modalities
or therapeutic agents as a part of the occupational therapy
practice. Minutes of House Business and Labor Committee, March
8, 1985, at 2; Minutes of Senate Public Health Commjittee,
January 23, 1985, at 7. Nowhere 1in the 1list of services
submitted to the committee and describing the services typically
provided by occupational therapists, the bill's primary
proponents, were modalities or therapeutic agents ever
mentioned. Minutes of House Business and Labor Committee, March
8, 1985, Exhibit 4. Instead, the list of services submitted to
the committee largely mirrors that which now appears in the
statute, § 37-24-103(4), MCA. To construe the list of services
expressly authorized in section 37-24-103(4), MCA, so broadly
as to allow anything not specifically excluded is inconsistent
with the scope of practice contemplated by the Legislature at
the time the OTPA was created.

The definition of occupational therapy found in section
37-24-103(4), MCR, includes a 1list of specific occupational
services. The 1list, according to the statute's express
language, is not meant to be exhaustive. However, in order for
any service not specifically mentioned to fall within the
definition, it would at least have to be similar in nature to
those mentioned in the statute. Under the rules of statutory
construction, where general words follow the enumeration of
particular classes of persons or things, the general words
should be construed as applicable only to persons or things of
the same general nature or class as those enumerated. State
Board of Barber Examiners v. Walker, 192 P.2d 723, 731 (Ariz.
1948); wWhite v. Moore, 46 P.2d 1077, 1080-81 (Ariz. 1935).
When a statute lists a number of particulars and adds a general
reference like "and so forth" it means to include by use of the
general reference not everything else but only others of like
kind. 2A Sutherland Statutory Construction § 47.18 (4th ed.).
See also Haas v. Breton, 387 N.E.2d 138, 140 (Mass. 1979)

("[t]he problem is to determine what particulars that were not
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mentioned are sufficiently like those that were, in ways that
are germane to the subject and purpose of the act, to be made
subject to the act's provisions by force of the general
reference™).

Thus, while the list of permissible occupational services set
forth in section 37-24-103(4), MCA, is not exhaustive, it would
surely not be permissible for an occupational therapist to
perform surgery or practice cosmetology. The services listed
in the statute promote the "use of purposeful activity." In my
opinion, the application of heat, cold, paraffin wax, or other
similar kinds of therapeutic agents is not reasonably related
to the purposeful activity suggested by those services set forth
in the statute. The types of services set forth in the statute
involve functional activities, such as the development of
skills, the use of crafts, and the administration of muscle and
motion tests.

A similar conclusion was reached in an opinion of the North
Dakota attorney general in October 1989. The definitions of
physical therapy and occupational therapy in North Dakota are
similar to the Montana definitions. The North Dakota attorney
general determined that physical therapists were permitted to
use specific exercise, gait training, heat, massage, light,
water treatments, etc., to accomplish treatment goals, while
occupational therapists could use specific exercise,
neuromuscular facilitation, and functional activities such as
work, homemaking, feeding, dressing, and personal hygiene, as
well as the fabrication of splints and adapted devices to aid
in self-care activities.

While the use of therapeutic agents may very well be a viable
part of the occupational therapy practice, and occupational
therapists may be fully trained in the employment thereof, the
Legislature has not yet authorized their use as within the scope
of the practice. The Department may not expand this scope of
practice through its rulemaking authority by allowing
reimbursement for modalities performed in the course of
occupational therapy treatment. Any such rules are invalid.

THEREFORE, IT I5 MY OPINION:

1. Occupational therapists are not permitted by Montana
law to employ heat, cold, air, 1light, water,
electricity, or sound as therapeutic agents.

2. Section 46.12.547, ARM, adopted by the Department of
Social and Rehabilitation Services and authorizing
occupational therapists to be reimbursed through
medicald for modalities performed in the course of
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treatment, is invalid as an improper exercise of the
Department's rulemaking authority,
Sincerely,

T e, Koo

MARC RACICOT
Attorney General
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VOLUME NO. 44 OPINION NO. 4

ADMINISTRATIVE LAW AND PROCEDURE - Statutory authority of Board
of Public Educaticon to promulgate rule on gifted and talented
education, conflict with statute;

EDUCATION - Statutory authority of Board of Public Education to
promulgate rule on gifted and talented education;

PUBLIC EDUCATION, BOARD OF - Statutory authority to promulgate
rule on gifted and talented education;

SCHOOL BOARDS - Statutory authority of the Board of Public
Education to establish programs for gifted and talented
students;

SCHOOI, DISTRICTS - Statutory authority of the Board of Public
Education to establish programs for gifted and talented
students;

ADMINISTRATIVE RULES OF MONTANA - Section 10.55.804;

MONTANA CODE ANNOTATED - Sections 2-4-406, 20-2-121, 20-7-101,
20-7-901 to 20-7-904;

MONTANA CONSTITUTION - Article X, section 9(3)(a);

OPINIONS QF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 104
(1988), 41 Op. Att'y Gen. No. 23 (1985), 39 Op. Att'y Gen. No.
11 (1981).

HELD: The Board of Public Education's rule requiring every
school district to make an identifiable effort to
provide educational services to gifted and talented
pupils, promulgated pursuant to the Board's statutory
authority to adopt accreditation standards, conflicts
with the provisions of section 20-7-902(1), MCA.

January 15, 1991

Alan D. Nicholson .
Board of Public Education

33 south Last Chance Gulch

Helena MT 59620-0601

bDear Mr. Nicholson:
You have requested my opinion on the following question:

Does the Board of Public Education’'s rule requiring
every school district to make an identifiable effort
to provide educational services to gifted and talented
pupils, promulgated pursuant to sections 20-2-121(11),
20-7-903, and 20-7-101, MCA, conflict with the
provisions of section 20-7-902(1), MCA?

In 1979 the Montana Legislature enacted sections 20-7-901 to
904, MCA, providing for the education of gifted and talented
students in the Montana public school system. Section
20-7-902(1), MCA, provides:
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A school district may identify gifted and talented
children and devise programs to serve them.

Legislative history indicates that testimony at public hearings
strongly supported adoption of the statutes and emphasized the
need for special services for gifted and talented children. See
Minutes of Senate Education Committee, February 12, 1979. The
legislative history does not, however, demonstrate that the
statute was intended to place a mandatory duty upon school
districts to implement a program for gifted and talented
students, but rather to merely permit the creation of such
programs and provide limited funding for them through the office
of the Superintendent of Public¢ Instruction. Section 20-7-902,
MCA, has not been amended since it was enacted in 1979.

In 1983, sections 20-7-903 and 20-7-904, MCA, were amended to
include the Board of Public Education (the Board) as one of two
entities charged with adopting criteria for program proposals
for gifted and talented children.

The conduct of programs to serve gifted and talented
children must comply with the policies recommended by
the superintendent of public instruction and adopted
by the board of public education.

§ 20-7-903(1), MCA. gSee also § 20-7-904, MCA (the policies of
the board must assure that proposals submitted by school
districts to the superintendent outlining services to gifted and
talented students address and comply with certain statutory
criteria).

Following public hearings in 1984 and 1988, the Board adopted
and then readopted the rule in question, which states:

10.%5.804 GLFTED AND TALENTED (1) Beginning 7/1/92
the school shall make an identifiable effort to
provide educational services to gifted and talented
students, which are commensurate with their needs and
foster a positive self-image.

(2) Such services shall be outlined in a
comprehensive district plan which includes:

(a) identification of talent areas and student
selection criteria according to a written program
philosophy;

(b) a curriculum which reflects student needs;

(c) teacher preparation;

(d) criteria for formative and summative evaluation;
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(e} supportive services;
(f) parent involvement.

In your opinion request you note (as did the Board's 1984 Notice
of Public Hearing on the proposed rule) that the authority of
the agency to adopt the rule was based on sections 20-2-121(7)
and (11) and 20-7-101, and that the rule implements section
20-7-903, MCA.

Section 10.55.804, ARM, was originally adopted by the Board in
1984 and later revised, readopted, and published in the
Administrative Rules of Montana in 1989. Appended to the rule
published in the Administrative Rules of Montana in 1989,
pursuant to section 2-4-406, MCA, was an objection by the
Administrative Code Committee concluding that the rule was
invalid. The Committee's objection was based on its conclusion
that the rule "makes mandatory what the Montana Code Annotated
makes discretionary." Administrative Code Committee objection
to § 10.55.804, ARM. As noted above, the rule was intended to
implement certain statutory provisions. Importantly, the Notice
of Public Hearing did not assert that the Board intended to
adopt the rule pursuant to any authority provided by the Montana
Constitution. Your question by its terms and intentions is
confined to an issue of statutory construction and avoids any
mention of the constitutional authority of the Board set forth
in the Montana Constitution, Art. X, § 9(3)(a). In fact, in
presenting your question, you have specifically asked that I not
address the constitutional authority of the Board. My answer
to your question, in recognition of the limits of my discretion,
focuses solely upon the construction of those statutes
designated in your request and relied upon by the Board as
authority for the adoption of the rule in question and does not
directly or indirectly refer to, implicate, substantiate, or
question the constitutional authority of the Board.

As mentioned, the Board relied upon sections 20-2-121(11},
20-7-903, and 20-7-101, MCA, as authority for the promulgation
of the Board's mandatory rule on gifted and talented education.
Your question is whether the Board's action in that context
conflicts with the provisions of section 20-7-902(1), MCA. I
am obliged to conclude, for the reasons discussed hereafter,
that the rule in question, § 10.55.804, ARM, does impermissibly
conflict with section 20-7-902(1), MCA.

Analysis of the issue must begin with a review of the pertinent
statutes. Section 20-7-903(1), MCA, provides:

The conduct of programs to serve gifted and talented
children must comply with the policies recommended by
the superintendent of public instruction and adopted
by the board of public education.
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That section is not a grant of authority to the Board, but
simply states that if a school district operates a gifted and
talented educational program, the conduct of the program "must
comply with the policies recommended by the superintendent of
public instruction and adopted by the board of public
education.” § 20-7-903(1), MCA. Thus, it is clear that the
Board of Public Education could not have promulgated section
10.55.804, ARM, pursuant te any authority granted by section 20-
7-903(1), MCA. ’

The Board is provided statutory authority to adopt standards of
accreditation pursuant to sections 20-7-101 and 20-2-121(7},
MCA. Those sectjions provide:

20-7-101. Standards of accreditation. (1) Standards
of accreditation for all schools shall be adopted by
the board of public education upon the recommendations
of the superintendent of public instruction.

20-2-121. Board of public education -~ powers and
duties. The board of public education shall:

(7) adopt standards of accreditation and establish
the accreditation status of every school in accordance
with the provisions of 20-7-101 and 20-7-102[.]

with respect to the area of gifted and talented children,
however, the Board is restricted to the adoption of policies.
Section 20-2-121(11), MCA, provides:

20-2-121. Board of public¢ educatjon ~- powers and
duties. The board of public education shall:

(11) adopt policies for the conduct of programs for
gifted and talented children in accordance with the
provisions of 20-7-903 and 20-7-904].]

Such policies are applicable only if, pursuant to section
20-7-902, MCA, a school district elects to identify gifted and
talented children and devise programs to serve them.

The statutory reference in section 20-2-121(11), MCA, to
sections 20-7-903 and 20-7-904, MCA, is noteworthy. Those two
sections were adopted by the Montana Legislature in 1979, when
lawmakers first addressed the issue of education for gifted and
talented students. 1In referring to those two sections, it is
obvious that the Legislature was aware of the local controel
provided for in section 20-7-902, MCA, which allows school
districts, should they choose, to "identify gifted and talented
children and devise programs to serve them." § 20-7-902, MCA.
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When section 20-2-121(11), MCA, was considered by the
Legislature a statement of intent was filed:

A statement of intent is required for this bill
because it delegates rulemaking authority to the Board
of Publi¢ Education to adopt policies for programs
serving gifted and talented children.

It is contemplated that the rules will address the
following:

a. a policy statement fostering development of
programs serving the gifted and talented;

b. acknowledgment of the provisions in 20-7-904, MCA,
regarding review of programs by the Superintendent of
Public Instruction; and

c. an annual review of services to gifted and
talented children by the Board of Public Education.

The policies adopted by the Board, according to the statement
of intent, were meant to address the review of programs and
services to gifted and talented students,. The statement of
intent therefore demonstrates, as does the language of the
section itself, that with the passage of section 20-2-121(11),
MCA, the Legislature did not intend to provide a statutory grant
of authority to the Board to require the creation of gifted and
talented programs.

This is also confirmed by the minutes of the meeting of the
Education and Cultural Resources Committee of the Montana State
Senate, dated March 11, 1983, which state:

HOQUSE BILL 196: Representative Peck, District 8,
sponsor of the bill, said the bill enables the Board
of Public Education to adopt policies regarding gifted
and talented programs. He noted rules were originally
going to be adopted governing gifted and talented
programs but because of 1) the expense, and 2) the
Board had adopted policies governing special education
already, the bill was submitted in this form with an
effective date of July 1, 1984.

Additionally Lee Heiman, committee counsel, summarized House
Bill 196 in a memorandum to the Senate committee that stated:

House Bill 196 (Peck). Provides that policy direction
on programs for gifted and talented children originate
with the Board of Public Education and be administered
by the Superintendent of Public Instruction.

Montana Administrative Register 2-1/31/91



~147-

It is clear that in the original draft of House Bill 196, the
delegation of legislative rulemaking authority was contemplated;
however, the bill was amended to strike '"rules" and insert
"policies.”

Because the rule adopted by the Board of Public Education,
§ 10.55.804, ARM, requires all school districts in Montana to
"make an identifiable effort to provide educational services to
gifted and talented students, which are commensurate with their
needs and foster a positive self image,"” it makes mandatory what
section 20-7-902, MCA, makes permissible. As a consequence,
the rule conflicts with section 20-7-902, MCA, and exceeds the
statutory authority of the Board contained within section
20-2-121(11), MCA.

You also ask whether in light of section 20-7-902, MCA, sections
20-7-101 and 20-2-121(7), MCA, provide authority to promulgate
the mandatory rule concerning gifted and talented education.
Those sections address accreditation standards and do not
singularly focus upon gifted and talented education.
Examination of pertinent case law and prior Opinions of the
Attorney General reveals that the legislative grant of authority
to the Board to adopt standards for accreditation does not
include the authority to require every school to initiate an
identifiable effort to provide gifted and talented education
programs. In Bell v. Department of Licengsing, 182 Mont. 21, 594
P.2d 331 (1979), for example, the Montana Board of Barbers and
the Department of Professional and Occupational Licensing
appealed from an adverse decision of the district court
invalidating a rule promulgated by the Board. The Montana
Supreme Court determined that while the rule in question did not
contradict any specific legislation, it did engraft additional
requirements that were not envisioned by the Legislature. In
determining that the rule was beyond the scope of the board's
power, and therefore void and unenforceable, the Court stated:

"It 1is fundamental in administrative law that an
administrative agency or commission must exercise its
rule-making authority within the grant of legislative
power as expressed in the enabling statutes. Any
excursion by an administrative body beyond the
leglslative gquidelines 1s treated as an [sic]
usurpation of constitutional powers vested only in the
major branch of government. [Citations omitted.]"

The courts have uniformly held that administrative
regulations are "out of harmony" with legislative
guidelines if they: (1) “engraft additional and
contradictory requirements on the statute'; [citation
omitted] or (2) if they engraft additional,
noncontradictory requirements on the statute whic.
were not envisioned by the legislature; [citation
omitted].

2-1/31/91 Montana Administrative Register



-148-

Bell, 182 Mont. at 22-23, 594 P.2d at 332-33. (See also 42 Op.
Att'y Gen. No. 104 at 400, 404 (1988): “Administrative rules
must be strictly confined within applicable legislative
gquidelines [citing Bick, supral.")

Also illustrative is Bick v. State, Department o¢f Justice,
supra, in which the Montana Supreme Court noted, "[I]t is
axiomatic in Montana law that a statute cannot be changed by
administrative regulation.” Bick, 224 Mont. at 457, 730 P.2d
at 420, citing Michels v. Department of Socjal and
Rehabjilitation Services, 187 Mont. 173, 178, 609 P.2d 271, 273
(1980). See also 39 Op. Att'y Gen. No. 11 at 40 (1981) (board
of public education c¢ould not, by rule, mandate that all
certified teachers complete six in-service credits in Indian
studies when the statute, § 20-4-213, MCA, made such requirement
discretionary with each local board of trustees).

This principle was recognized and applied in 41 Op. Att'y Gen.
No. 23 at 79 (1985). In that opinion the president of the
Montana Board of Nursing asked if the board had the authority
to require applicants for the professional or practical nursing
licenses to hold a specific college degree as a qualification
for initial licensure., The Attorney General determined that the
board did not have such authority because the Legislature had
addressed the issue statutorily, and the applicable statutes did
not require applicants to hold a college degree. The opinion
held at 82:

If the Legislature had intended to require nursing

license applicants to hold a specific college degree,

it would have set forth this requirement in the

statutes, as it has done in other license

qualification statutes. See, e.q., §§ 37-21-301, 37-
P e

7-302, 37-10-302, 37-17-302, MCA.

The Montana Supreme Court has held that a rule which
engrafts additional, noncontradictory requirements on
a statute which were not envisioned by the Legislature
is "out of harmony" with legislative guidelines and
therefore invalid. See, e.g., Bell v. Dept. of
Professional and Occuypational Licensing, 36 St. Rptr.
B8O, 594 P.2d 331 (1979); Board of Barbers v. Big Sky
College, 38 St. Rptr. 621, 626 P.2d 1269 (1981). 1In
light of these cases, it is likely that a rule
requiring applicants to hold specific college degrees
would be viewed by the Court as beyond the Board's
rulemaking authority and not reasonably necessary to
effectuate the purpose of the statute. See § 2-4-
305(6), MCA.

A second issue addressed in the opinion dealt with the authority
of the board to adopt the rule under its authority to prescribe
standards for schools. The Attorney General concluded that this
authority to prescribe standards "does not implicitly or
necessarily include the authority to require specific college
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degrees of nursing school graduates.” 41 Op. Att'y Gen. No. 23
at 83,

I conclude that the legislative grant of authority to the Board
of Public Education to adopt standards for accreditation
contained in sections 20-7-101 and 20-2-121(7), MCA, does not
implicitly or necessarily include the authority to require
school districts to make identifiable efforts to provide gifted
and talented education in view of the discretionary language of
section 20-7-902(1), MCA. Like the rule invalidated in Bick,
section 10.55.804, ARM, impermissibly engrafts additional and
noncontradictory requirements on section 20-7-%02, MCA, which
were not envisioned by the Legislature.

The Legislature has outlined the scope of education for gifted
and talented students in Montana in sections 20-7-901 to 904,
MCA. These educational programs must conform to the policies
adopted by the Board of Public Education. Although a school
district may choose to implement such a program, the Board of
Public Education cannot, pursuant to the statutory rulemaking
authority addressed herein, require it to do so.

THEREFORE, IT I§ MY OPINION:

The Board of Public Education's rule requiring every school
district to make an identifiable effort to provide
educational services to gifted and talented pupils,
promulgated pursuant to the Board's statutory authority to
adopt accreditation standards, conflicts with the
provisions of section 20-7-902(1), MCA.

Sincerely,

vﬂAQAL QQWMQL

MARC RACICOT
Attorney General
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the Petition of
the MONTANA DEPARTMENT OF COMMERCE
and the MONTANA DEPARTMENT OF
SOCIAL AND REHABILITATIVE SERVICES
for a Declaratory Ruling on the
Meaning of "Commercial Basis" in
Section 69-12-101(6), MCA, and the
Application of the "Primary Busi-
ness Test," in Regard to Certain
Nonprofit Providers of Transporta-
tion Service.

TRANSPORTATION DIVISION

DOCKET NO. T-9597

DECLARATORY RULING

TO: All Interested Persons
INTRODUCTION

1. On August 10, 1990 the Montana Public Service Commis-
gion (PSC) received Petitions for Declaratory Ruling from the
Montana Department of Commerce (DOC) and the Montana Depart-
ment of Social and Rehabilitative Services (SRS). The peti-
tions presented by DOC and SRS are similar in all material con-
cerns and have been consolidated.

2. On September 7, 1990 the PSC issued a Notice of Peti=-
tion for Declaratory Ruling, referencing the procedure applica-
ble, setting forth the facts, identifying the questions of
law, and establishing a comment perjod. Although the PSC al-
lowed for hearing for good cause, it has determined that there
is adequate written information on this matter and no hearing
is warranted -- this determination does not diminish the impor-
tance of the questions presented.

3. Every effort has been made by the PSC to review and
consider all comments and arguments received in this matter.
However, any material comment or argument not specifically ad-
dressed in this ruling is overruled. Additionally, all mo-
tions or requests not otherwise disposed of by this ruling are
denied.

FACTS

4, DOC and SRS are administrative agencies of this
state. Each has a broad range of responsibilities, some of
which include administering, coordinating, or funding certain
human service programs or certain aspects of such programs.
An example of a program that could be administered by SRS is a
community home, education, and work program, including related
transportation, for the developmentally disabled. An example
of one that could be funded by DOC is a transportation program
for a community senior citizen group. The human service pro-
grams usually involve some transportation by motor vehicle.
Predominantly this transportation is of passengers, but con-
ceivably it could be of property. The persons directly bene-
fiting from the programs, the individual group of recipients
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of a particular human service program, will be referred to
herein as "groups."
5. DOC and SRS do not directly provide the total human

services or the transportation element of the services. They
contract with persons or organizations that do so. These per-
sons or organizations will be referred to as "providers.," In-

sofar as transportation is concerned, a provider might supply
it as an element of a total service, as the only service, or
in some combination to different groups or programs.

6. Payment for the transportation element of the servic-
es is made to the provider from state or federal government
funds by DOC or SRS. The group, as passengers, do not pay the
provider for the transportation service.

7. The transportation element of the service does not
extend to the public at large, but is limited to those persons
who are within the group. The transportation element of the
service does not extend beyond a geographical area which in-
cludes the place of residence and places serving the members
of the group, but might include transportation to the incidents
of a total human service, such as social events or shopping.

8. The providers are nonprofit or of similar status.
The providers do not have PSC transportation authority.

QUESTION OF LAW

9. Under the facts set forth above, is the provider
within the definition of "motor carrier" provided by Section
69-12-101(6), MCA, and thereby subject to PSC authority, or ex-
cluded from the definition of "motor carrier" as either: (1)
not conducting transportation services "on a commercial basis;"
or (2) through application of the "primary business test?”

COMMENTS RECEIVED

10. The PSC received about 30 written comments, The ma-
jority were from providers or groups and generally favored ex-

clusion from regulation. With the exception of the comments
received from DOC, none were substantially legal argument, but
provided information and views. The PSC determines that it is

appropriate to summarize the comments received, not necessari-
ly to establish additional facts, hut to represent all that ap-
pears to be involved.

11, There is a common belief that the transportation ele-
ment of the total human service programs is essential to the
total service, There is a common belief that the service is a
good thing. There is general and sincere appreciation for the
service. There is a common belief that the service meets the
needs of the persons served.

12. It is asserted that in some areas of the state there
are no authorized carriers in existence and there are no munic=-
ipal transportation services available, In this regard, it is
also asserted that, if there are such services available, they
might not be designed or equipped to meet special transporta-
tion needs, These needs may include convenience, flexibility,
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wheel chair 1lifts, and drivers or attendants trained in re-
sponding to problems more common to a particular group being
served than to the general public.

13. It also appears that not only do the providers re-
ceive funds from state or federal sources, they might, in some
instances, receive funds from local governments, receive dona-
tions from persons being transported, or receive contributions
from other human service programs in exchange for services,

14. It also appears that there is an effort to coordi-
nate the transportation elements of the total human services.
This is apparently done by extending transportation service
providers and resources serving one group to other groups. Ap-
parently this is done to maximize efficiency and eliminate
waste and idle time of vehicles and operators. There is also
a fear that, without coordination, some groups would be with-
out transportation because of limitations on funding.

PRELIMINARY COMMENT

15, It appears to the PSC that the situation it finds it-
self in might be one where two worthy state goals collide. In
one instance there is the worthy goal of providing for the wel-
fare of people through the funding of human service programs,
including transportation, increasing options available for im-
proving life for the groups in general. 1In the other instance
it has long been recognized that it is in the public interest
to maintain a strong motor carrier industry through regula-
tion. This ruling demonstrates that the existing law pertain-
ing to motor carriers does not permit certain transportation
activities now engaged in by the providers and therein lies
the conflict.

16. In this regard, this ruling intrudes on what the
DOC, SRS, groups, and providers would, £rgm all appearances,
prefer to have been the case. However, even if the PSC were
to be inclined to exercise it, the PSC does not have that de-
gree of discretion, the authority to change the law, that
would be necessary to answer DOC, SRS, groups, and providers
on a more positive note. Whether it is to be the case that
the transportation activities herein found to be regulated as
motor carriage, more reasonably in the interests of the public
should not be regulated, is a matter for the Montana legisla=-
ture to consider and determine.

LEGAL ANALYSIS
Introduction

17. There are a number of types of transportation by mo-
tor vehicle which are not subject to regulation by the PSC.
Some of them fall within the definition of "motor carrier,”
see, Section 69-12-101(6), MCA, but are expressly exempted
from regulation by other statutory provisions. See e.9.,
Sections 69-12-102(1), 69-12-105 and 69-12-405(2), MCA. These
types are commonly referred to as "exempt carriage."” Some of
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them fall outside the definition of "motor carrier" and are
thereby excluded from regulation. These types are commonly re-
ferred to as "private carriage,"

18. No express statutory exemption is applicable to the
petition presented by DOC and SRS. All questions pertain to
whether the type of transportation identified in the facts pre=-
sented falls outside the definition of "motor carrier.” The
questions pertain to the "motor carrier" and "private carrier™”
distinction.

19. "Private carriage" may exist by any means causing
the transportation activity to fall outside of the definition
of "motor carrier."™ DOC and SRS have raised a question con-

cerning the meaning of "on a commercial basis" as used in this
definition. However, questions on "private carriage" more com-
monly arise in two other instances. One is when the transpor-
tation is of the carrier's own person or property. The other
is when the transportation is merely incidental to a principal
non-transportation service of the carrier, DOC and SRS have
also raised a question in this regard and concerning the "inci-
dental” transportation or, as will be later explained, "the
primary business test."

20. In the interests of background information, the PSC
has interpreted "private carriage®” bhased on the transportation
of the carrier's own person or property or on the transporta-
tion being merely incidental to the carrier's principal non-
transportation service as being an exclusion or status applica-
ble or available to virtually any entity, including individu-
als, businesses, organizations and governments. There is noth-
ing unique about the providers herein that would not permit
them to be private carriers if all other requirements for that
status are met,

21, Also, there are some exceptions to these general as-
pects of private carriage, These exceptions include mere sub-
terfuge to evade the law, see, generally, Board of Railroad
Commissioners v. Reed, 102 Mont. 382, 385, 58 p.2d 271, 272
(1936), and buy and sell or brokerage arrangements where remu-
neration is received for transportation, see, Section 69-12-
102(5), MCA. There is no indication that any exception to pri-
vate carrier status would apply to the providers herein., This
is merely stated for information.

Meaning and Application of "On a Commercial Basis"

22. DOC and SRS suggest that the nonprofit providers of
the transportation service, under the facts presented, do not
provide the service "on a commercial basis,"™ as that language
is used in Section 69-12-101(6), MCA. The PSC does not agree
that such is the case.

23. To fall within the definition of "motor carrier" and
thereby be subject to PSC authority, a person operating a mo-
tor vehicle over the public highways must do so "for hire on a
commercial basis.” See, Section 69-12-101(6), MCA, “"For
hire" is defined by statute. It means "for remuneration of
any kind, paid or promised, either directly or indirect-
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ly...." Section 69-12-101(5), MCA. "On a commercial basis"
is not defined by statute.

24, Determining the meaning and proper application of
this statutory language, "on a commercial basis,"” is statutory
construction. In construing a statute, the PSC views its func-
tion as a judicial function or quasi~judicial function, simi-
lar, if not identical to that of a court -- to effect the in-
tent of the legislature. See, generally, Thiel v. Taurus
Drilling Ltd., 218 Mont. 201, 205, 42 St. Rptr. 1520, 1522,
710 P.2d 33, 35 (1985).

25, This would normally require an application of the
rules of statutory construction found in Title 1, chapter 2,
MCA, and case law., However, in this instance the PSC has the
benefit of existing case law on the meaning and application of
the language. The PSC determines that independent analysis,
if necessary, should only follow a consideration of the exist-
ing case law.

26. The case law applies to Chapter 154, L. 1923, which
defined "transportation companies" (now "motor carriers") as
being any person operating a motor vehicle "used in the busi-
ness of transportation of persons or property or as a common
carrier for compensation over any public highway...." Sectiocon
1{c), Ch. 154, L. 1923. 1t defined "for compensation" to mean
"transportation of any person for hire in any motor vehicle;
provided, that the Railroad Commissicners may exempt from the
operation of this Act the transportation of freight or passen-
gers by motor vehicle in rural communities when not done on a
commercial basis.™ Section l(e), Ch. 154, L. 1923,

27. In State v. Johnson, 75 Mont, 240, 243 P. 1073
(1926), the Montana Supreme Court held that the above provi-
sions of Chapter 154, L. 1923, expressed the legislature's in-
tention "to include within the prohibition of the Act every
person operating a vehicle of the nature described for hire
and as a regular business, on a commercial basis, between
fixed termini, and to exclude from its operation those resid-
ing in rural communities who may occasicnally carry either pas-
sengers or freight with or without compensation, but not 'on a
commercial basis,' and not as a regular business." Johnson,
243 P, at 1078-1079.

28, Johnson did not provide a meaning of "on a commer-

cial basis."™ 1Its importance is twofold, however. It used the
terminology in harmony with "for hire" and "regular business"
and in contrast with "occasional." It also served as a basis

for the following case.

29. In State v. Flagg, 75 Mont. 424, 242 P. 1023
{1926), the court, in reference and relation to the Johnson
holding, did provide an explanation from which a definition of
"on a commercial basis" can be derived. It explained that
“the phrase 'on a commercial basis' differentiates the carrier
who is engaged in the business of carriage for hire from the
person in a rural community who occasionally carries persons
or property either for or without compensation." Flagg, 242
P. at 1024,
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30. Absent from both the Johnson and Flagg cases is
any discussion of profit or nonprofit as being what "on a com-
mercial basis™ relates to. Although both cases speak to "on a
commercial baxis,"” as used or applied in Chapter 154, L. 1923,
as relating to "business," in context, it is only meaningful
in the sense that "business" implies that which occurs regular-
ly or habitually, busying or engaging the time and effort, as
opposed to that which merely occurs in occasional or isolated
instances.

31. "on a commercial basis" was used in Chapter 154 L.
1923, as a qualification for exemption from regulation or from
the definition of "transportation company.” Transportation
was regulated if it was done "in the business ... for compensa-
tion," it was done "for compensation" if it was done "for
hire." However, it was exempted (in rural communities) if not
done "on a commercial basis.® If "on a commercial basis" in
"when not done on a commercial basis"™ related to profit, gain,
or like matters, it would have been meaningless, as the activi-
ty would have not fallen within the definition of "transporta-
tion company" to begin with. If "on a commercial basis" relat-
ed to "business™ in the sense that "business" may imply profit,
gain, or like matters, the same reasoning would apply. In con-
text, the only way that "on a commercizl basis" makes sense is
if it means as a business in the sense that "business” may im-
ply activity regularly or habitually engaging in the time and
effort as opposed to activity that is isolated or occasional.

32. The PSC determines that the meaning of "on a commer=-
cial basis," as used in or applied to Chapter 154 L. 1923, as
interpreted by the court as the intention of the legislature,
was to reference that activity which occurred as a business in
the sense that business means regularly or habitually busying
or engaging the time and effort of the carrier. The PSC deter-
mines that the meaning of "on a commercial basis" did not re-
late to profit or nonprofit or like financial aspects.

33. Chapter 154, L. 1323, was replaced by Chapter 184,

L. 1931, Relevant to the present matter, it incorporated the
reasoning and related language of Johnson and Flagg into

the definition of "motor carrier." 1t defined "motor carrier"®
as every person operating motor vehicles upon any public high=-
way for the transportation of persons or property "for hire, on
a commercial basis" under contract or as a common carrier. It
went on to exclude transportation "done occasionally and not
as a reqgular business.” See, Section 1, Ch. 184, L. 1931,

34. Under the reenactment doctrine it is presumed that
in adopting a statute the legislature acted with knowledge of
the previous construction of similar statutes by courts or ad-
ministrative agencies and adopted such construction. See,
Hovey v. Department of Revenue, 203 Mont. 27, 33, 40 st.
Rptr. 272, 276, 659 P.2d 280, 283 (1983). With the legisla-
ture's adoption of the language from court cases interpreting
"on a commercial basis," it seems clear that the reenactment
doctrine applies. The PSC determines that the legislature
adopted the previous construction of "on a commercial basis”
in enacting Chapter 184, L. 1931,
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35. In all regards "for hire on a commercial basis"™ in
the definition of "motor carrier" provided by Chapter 184, L.
1931, remains unchanged to date. It follows that the meaning
of "on a commercial basis" remains unchanged. The PSC deter-
mines that at this present time, given all of the above, Sec-
tion 69-12-101(6), MCA's, "on a commercial basis" does not re-
late to whether a carrier conducts activities under profit or
nonprofit status. "On a commercial basis" is language intend-
ed by the legislature to mean as a business, not in the sense
of having profit as a primary aim or any other similar sense,
but in the sense of being a serious concern regularly and ha-
bitually engaging the time and effort of a carrier.

36. In regard to the question presented by DOC and SRS,
the PSC holds that mere nonprofit status, in and of itself,
does not cause the provider to fall outside of the definition
of "motor carrier" on the basis of the meaning and application
of the language "on a commercial basis" in Section 69-12-
101(6), MCA.

The Primary Business Test

37. DOC and SRS suggest that the nonprofit providers of
the transportation services, under the facts presented, may be
deemed "private carriers" as the service is incidental to a
principal nontransportation service. The PSC does not agree
that such is necessarily the case. However, as will be ex=-
plained below, "private carrier" status might be available to
those providers that provide total human services to which
transportation is merely incidental.

38. As indicated above, "private carriage" most commonly
exists in two related instances -~ when the transportation is
of the carrier's own person or property or when it is merely
incidental to a principal nontransportation, service. Both of
these aspects of private carriage are founded in Montana case
law, Neither has been expressly defined in Montana statute.

39. DOC and SRS do not raise a question concerning “"pri-
vate carriage" based on transportation of the carrier's own
person or property. However, because the aspect is related to
the aspect of transportation incidental to a principal service
and originated at the same time, the two will be discussed to-
gether.

40. Although originating in Stoner v. Underseth, 85
Mont. 11, 19, 277 p. 437, 440 (1929), under Chapter 154, L.
1923, and, 1in applicable part, carried forward in Christie
Transfer and Storage Co. v. Hatch, 95 Mont., 601, 605, 28 P.2d
470, 472 (1934), into Chapter 184, L. 1931, the most recent
and complete Montana case analyzing and explaining these as-
pects is Board of Railroad Commissioners v. Gamble-Robinson
Co., 111 Mont, 441, 448-450, 111 p.2d 306, 310-311 (1941).

41. The Montana Supreme Court, in Gamble-Robinson held
that it is well settled that to fall within the definition of
"motor carrier” the transportation must be of the person or
property of another. 111 P.2d at 310, It also reasoned that
"engaged in the transportation” (found in the title of Chapter
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184, L. 1931) did not mean engaged in some other service and
merely transporting in connection therewith, and held that
transportation "as an incident to the conduct of their lawful
business" was not motor carriage. 111 P.2d at 310-311.

42. Under Gamble-Robinson, for ‘“private carriage" to
exist as being merely an "incidental" service, two things are
essential -- there must be a "principal" service to which the
transportation element is "incidental"™ and the principal ser-
vice cannot be a transportation service. All analysis of the
exclusion from motor carrier regulation for transportation that
is "incidental" is based on these two things. However, since
Gamble-Robinson, the analysis has developed considerably.

43. Some history of this development is important. In-
terstate motor carriers have been regulated by the federal gov-
ernment since 1935, Some of the principles of motor carrier
requlation at the state level are the same as those at the fed-
eral level. One of the paralleling concepts is private car-
riage based in "incidental" transportation. At the federal
level, the analysis used to determine such status is called
the "primary business test,”

44, A good starting point for understanding the "primary
business test" 1is Brooks Transportation Co., Inc. v. United
States, 93 F.Supp. 517, 522 (1950), and the Interstate Com-
merce Commisgion (ICC), motor carrier cases (MCC), cited there-
in. The test was codified at 49 USC 203 (c) in 1958. An expla-
nation of this codification and the "primary business test" is
contained in Red Ball Motor Freight, Inc. v. Shannon, 377
u.s. 311, 315-316, 84 S.Ct. 1260, 1262, 12 L.Ed.2d 341, 343
(1964) and the ICC, MCC cases cited therein. The "primary
business test" remains codified today at 49 USC 10524.

45, Federal court and administrative opinions concerning
the "primary business test" have occurred with considerable
frequency. There are no Montana Supreme Court cases on the
topic since Gamble-Robinson. The PSC has drawn from federal
court and administrative rulings, to the extent they are appli-
cable and the reasoning in them is supportable under, or adapt-
able to, Montana law.

46, As indicated above, the essential elements in Gam-
ble-Robinson for "private carriage" to arise from "inciden~
tal" transportation are: (1) there must be a "principal" ser-
vice to which the transportation element is "incidental;" and
(2) the "principal" service cannot be a transportation ser-
vice, The PSC "primary business test," as has developed since
Gamble-Robinson, 1is a means through which the existence of
these essentilal elements may be determined. It requires
that: (1) there be a real nontransportation service, busi-
ness, or occupation that is principal in relation to any trans-
portation element of the service; and (2) the transportation
element of the principal nontransportation service be merely
incidental -- (a) in the scope of the principal service, (b)
done in furtherance of the principal service, and (c¢) clearly
subordinate in relation to the principal service.

47, In instances where there is a real service other
than transportation and the transportation element of the ser-
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vice is in the scope and furtherance of a nontransportation
service, determining whether transportation is "incidental" re-
guires a comparison of the nontransportation element or ele-
ments of the service to the transportation element of the ser-
vice, in regards to investment, at-risk assets, operating ex-
penses, payroll, revenues or benefits received, value to per-
sons served, and like things.

48. Under the facts presented the providers contracting
with DOC and SRS might supply transportation as: (1) an ele-
ment of a total service; (2) as the only service; or (3) in
some combination to different groups or programs -- meaning it
might be an element of a total service as to one group and the
only service to another group. Each of these three possibili-
ties require a separate analysis insofar as "private carriage"
based on "incidental" transportation is involved.

49. In the instance where the provider supplies transpor-
tation services as an element of a total service it is conceiv-
able that status as a "private carrier” may be held. Under
the facts presented, it is impossible to further declare this,
as such would require a detailed analysis of each provider's
total service. This type of a determination must be made on a
case-by-case basis, However, if DOC and SRS merely apply the
"primary business test" as outlined in paragraph 46 above, the
answer should be obtainable.

50. In the instance where the provider supplies transpor-
tation service as the only service, there simply is no ques-
tion. There is no nontransportation service for the transpor-
tation to be in the scope of, in furtherance of, or subordinate
to. It cannot qualify for exclusion from regulation on the ba-
sis of the "primary business test.," However, although the
question is not raised, if the provider is the group itself,
it might, under the proper circumstances, qualify for "private
carrier” status as transporting its own person (members).

51. In the instance where the provider supplies transpor-
tation services In some combination -- as an element of a to-
tal service to one group and as the only service to another
group -- the same analysis as given above applies to the ser-
vice as confined to each individual group. If it is part of a
total service it is possible that it is excluded. If it is
the only service it does not qualify for the exclusion. Howev-
er, the mere fact that a provider may provide transportation
services "incidentally" to one group does not allow all trans-
portation service engaged in to be categorized as "incidental."

52. 1In regard to the question presented by DOC and SRS,
the PSC holds that the providers are not, as a matter of
course under the facts presented, providing transportation ser-
vices incidental to a principal nontransportation service and
do not fall outside of the definition of "motor carrier" in
Section 69-12-101(6), MCA, under the "primary business test.”
However, the providers who provide a total human service with
transportation as an element incidental to the total human ser-
vice appear to have that status available to them.
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DECLARATORY RULING

53. Under the facts presented, the provider is within
the definition of "motor carrier" provided by Section 69-12-
101(6), MCA, and thereby subject to PSC authority. All ele-
ments in the definition are met, in¢luding "on a commercial ba-
sis.” However, on a case-by-case basis, "private carrier" sta-
tus may be available to the providers under the "primary busi-
ness test" when the transportation service provided is merely
incidental to the total human service provided.
Done and Dated this 14th day of January, 1991 by a vote of
5-0 .

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

HOWARD L.

DANNY OB%, Vice Chfdrman

oo CrnQonsomn

BOB ANDERSON, Commissioner

ELLIS, Chairman

HN B, BRISCOLL, Commissioner

M
"/MERCER, Commissioner

ATTEST:

Ann Peck
Commission Secretary

(SEAL)

NOTE: Any interested party may request that the Commission
reconsider this decision. A motion to reconsider
must be filed within ten (10) days. See ARM
38.2.4806.
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NO! E OF FUNC NS OF ADM STRATIVE C COMMITTE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding thé adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a

looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

o] m s v is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which 1listg MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through
September 30, 1990. This table includes those rules adopted
during the period October 1, 1990 through December 31, 1990 and
any proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1990,
this table and the table of contents ¢f this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1990 and 1991 Montana Administrative Register.

DMINISTRATION epartment o Title

2.5.118 and other rules - Procuring Supplies and Services, p.
1419, 1770

2.13.102 Use of the State Telecommunication Systems, p. 397,
928

2.21.306 and other rules - Work Cite Closure During A

Localized Disaster or Emergency, p. 2209
2.21.1812 Exempt Compensatory Time, p. 2062
2

.21.3712 and other rule - Recruitment and Selection -
Reduction in Force, p. 1417, 1949
2.21.3802 and other rules - Probation - Recruitment and

Selection - Reduction in Work Force, p. 1982

2.21.8011 and other rules - Grievances, p. 2212

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999,
994A, 1250

2.43.432 Allowing PERS Members to Purchase Full Months of
Additional Service When Eligible to Purchase a rull
Year, p. 2215

(State Compensation Mutual Insurance Fund)

I-XI Organization and Board Meetings of the State Fund -
Establishment of Premium Rates, p. 1975

cuL D rt of jtl

I-LV Montana Agricultural Chemical Ground Water Protection
Act, p. 1199, 2244
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4.10.1202 and other rules - Livestock Protection Collars,
p. 2217

4.10.1402 and other rules - M-44 Sodium Cyanide Capsules and
Devices, p. 2220

4.12.1012 Grain Fee Schedule, p. 1056, 1452

4.12.1229 Fees Established for Service Samples, p. 2065

U le 6
I-VI Pricing of Noncompetitive or Volatile Lines, p. 2067
I-ViI Loss Cost System in Property-Casualty Lines Other
Than Workers' Compensation, p. 1806, 2171
I-XVI Long~term Care Insurance, p. 1990
6.6,505 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 1285, 1688
COMMERCE, Department of, Title 8

(Board of Athletics)

8.8.2804 and other rules - Licensing Requirements - Contracts
and Penalties - Boxing Contestants -~ Physical
Examination - Ring - Equipment - Disciplinary Actions
- Relationship of Managers and Boxers, p. 765, 1143

(Board of Chiropractors)

I-v Applications - Minimum Requirements for Certification
- Approval of Training Programs - Recertification -
Fees of Impairment Evaluators, p. 399, 1453

8.12.601 and other rules - License Applications - Educational
Standards for Licensure -~ License Examinations -
Temporary Permits -~ Renewals -~ Unprofessional Conduct
Standards - Reinstatement of Licenses - Disciplinary

Actions - Recordation of License - Definitions,
p. 258, 995
8.12.601 and other rules - Applications ~ Renewal Fees -

Consolidating Board Fees Into One Central Rule,
P. 769, 1144, 1251

(Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology - Booth
Rentals, p. 658, 1145

8.14.605 and other rule - curriculum for Students - Fees,
p. 1644

(Board of Hearing Aid Dispensers)

8.20.40) Traineeship Requirements and Standards, p. 771, 1698

(Board of Horse Racing)

8.22.304 and other rules - Rules of Procedure - General Rules
- Occupational Licenses - General conduct of Racing -
Medication - Corrupt Practices and Penalties -
Trifecta Wagering, p. 1500, 1891

(Board of Landscape Architects)

8.24.409 Fee Schedule, p. 1062, 1699

{Board of Medical Examiners)

8.28.402 and other rules - Definitions - Reinstatement
Hearings and Proceedings - Temporary Certificate
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure = Application for

t
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8.36.401

(Board of
8.42.402

(Board of
8.44.412
(Board of
8.48.902

(Board of
8.50.423

(Board of
8.58.401

8.58.412

{Board of
8.61.,404
(Building
8.70.101

(Board of
8.72.101

-164-

Licensure - Fees -~ Supervision of Licensees -
Application for Examination - Reciprocity, p. 867,
1700

Optometrists)
and other rules + Meetings - Examinations -
Reciprocity =~ Practice Requirements - Fees -
Continuing Education Requirements - Approved Courses
and Examinations - Permissible Drugs for Diagnostic
Pharmaceutical Agents =~  Approved Drugs for
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct - Continuing Educatioen,
p. 1748, 2176

Physical Therapy Examiners)

and other rules - Examinations - Fees, Temporary
Licenses - Licensure by Endorsement - Exemptions -
Foreign-Trained Applicants - Lists, p. 1810, 2107

Plumbers)
Fee Schedule, p. 2225

Professional Engineers and Land Surveyors)
and other rules - Statements of Competency - Land
Surveyor Nonresident Practice in Montana - Avoidance
of Improper Solicitation of Professional Employment,
p. 773, 1701

Private Security Patrolmen and Investigators)
and other rules - Definitions - Temporary Employment
- Applications - Examinations - Insurance - Applicant
Fingerprint Check - Fees - Probationary Private
Investigators - Firearms Safety Tests -
Unprofessional Standards - Record Keeping = Code of
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and 1Initial Procedures -
Disciplinary Action, p. 776, 1772, 1825

Realty Regulation)
and other rules - Administration, Licensing and
Conduct of Real Estate Licensees - Registration and
Sales of Subdivisions, p. 405, 1156
Inactive Licenses -~ Reactivation of Licenses -
Continuing Education, p. 467, 1339

Soclial Work Examiners and Professional Counselors)
and other rule - Fees, p. 424, 1171

Codes Bureau)
and other rules - Incorporation by Reference of Codes
and Standards, p. 1756, 2041

Passenger Tramway Safety)
and other rules - Organization of the Board of
Passenger Tramway Safety, p. 1438, 1774

(Financial Division)

I-IIT

8.80.307

8.80.401

Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses -~ Examination of Escrow Business, p. 2015,
929

Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 981

and other Rule - Credit Unions - Supervisory and
Examination Fees - Credit Unions - Limited Income
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Persons - Definitions, p. 1872

(Board of Milk Control)

8.86.301 Pricing Rules - Class I Wholesale Prices, p. 1

8.86.301 Class I Price Formula and Wholesale Prices - Class
II1 Producer Price, p. 1646, 2177

8.86.501 Statewide Pooling and Quota Plan, p. 1656, 2110

8.86.505 Quota Plans - Readjustment and Miscellaneous Quota
Rules, p. 2072, 49

8.86.506 and other rules - Statewide Pooling Arrangements as
it Pertains to Producer Payments, p. 2109, 705, 931

(Local Government Assistance Division)

1 Administration of the 1990 Federal Community
Development Block Grant (CDBG) Program, p. 682, 997

(Board of Investments)

I-I1 Incorporation by Reference of Rules Implementing the
Montana Environmental Policy Act, p. 1222, 1782

8.97.1302 and other rules - Seller/services Approval Procedures
Forward Commitment Fees, p. 786, 1703

(Board of Housing)

8.111.101 and other rules - Organization - Qualified Lending
Institutions - Qualified Loan Servicers - Definitions
- Officers Certification - False or Misleading
Statements - Reverse  Annuity Mortgage Loan
Provisions, p. 1306, 1783

(Board of Science and Technology Development)

I Incorporation by Reference of Rules Implementing the
Montana Environmental Policy Act, p. 2008
I-XX and other rules -~ Loans Made by the Montana Board of

Science and Technology Development, p. 428, 1000
{Montana Lottery Commission)
8.127,1002 Instant Ticket Price, p. 1765, 2042

ATIO e 10
(Superintendent of Public Instruction)
I-VI Special Education Cooperatives, p. 872, 1252
I-XVII Special Education Due Process Matters, p. 440, 934

10.6.101 and other rules - All School Controversy Contested
Cases Before County Superintendents of the State of
Montana, p. 436, 933

10.10.309 Accounting Practices and Tuition, p. 2015, 2275

10.21.104 Guaranteed Tax Base, p. 2010, 2276

10.23.101 and other rule - Permissive Amount - Voted Amount and
School Levies, p. 2013, 2277

(Board of Public Education)

10.57.107 and other rules - Emergency Authorization of
Employment - Test for Certification, p. 875, 1547

10.57.208 and other rules -~ Reinstatement ~ Class 1
Professional Teaching Certificate - <Class 3
Administrative Certificate, p. 2232

10.57.211 Test for Certification, p. 2231

10.57.301 and other rule -~ Endorsement Information - Foreign
Languages, p. 2229

10.57.301 Endorsement Information - Computer Endorsement Review
Commjttee - Endorsement of Computer Science Teachers,
p. 2235
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10.57.301 and other rule - Endorsement Information -

Endorsement of Computer Science Teachers, p. 2116,
1064

10.57.403 (Classg 3 Administrative Certificates, p. 1227

10.61.,207 Student Transportation, p. 2227

10.67.101 and other rules ~ State Aid Distribution Schedule -
Reporting Requirements - Notice and Opportunity for
Hearing - Hearing in Contested Cases - After Hearing,
p. 684, 1254

(Montana Arts Council)

10.111.701 and other rules - Cultural and Aesthetic Project
Grant Proposals, p. 789, 1458

FAMILY SERVICES, Department of, Title 11

11.5.605 Access to Department Records, p. 693, 1001

11.5.1001 Day Care Payments, p. 2143

11.16.170 and other rules - Prohibition of Day Care in Adult
Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for
Adult Foster Homes, p. 2017, 2278

SH, WILDLIFE AND PARK De tm of itle 12

I Restricting Public Access and Fishing Near Montana
Power Company Dams - Specifically Hebgen Dam, p. 878,
1548

I-XIT River Restoration Program, p. 795, 1461

I-XXII Hunting License and Damage Hunt Rules, p. 4

12.6.801 and other rule - Restricting Public Access and
Fishing Near Montana Power Company Dams - Boating

Closures, p. 449, 1003

12.6.901 Establishing A No-Wake Restriction on Tongue River
Reservoir, p. 1918, 2279

12,6.901 Establishing A No-Wake Restriction Below Canyon Ferry
Dam, p. 983, 1460

12.6.901 Water Safety Regulations, p. 452, 1002

12.9.205 Manhattan Game Preserve, p. 985, 1704

A AN NVIRO! L S ar nt it 16

I-X Water Quality - Procedures and Criteria Regarding
Wastewater Treatment Works Revolving Fund, p. 799,
879, 1468

I-X1 Handicapped Children's Services Program - Eligibility
for the Handicapped Children's Program - Payment for
Services - Covered Conditions - Record-Keeping -
Application Procedure - Advisory Committee - Fair
Hearings, p. 881, 1256

I-XVI Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting
of Underground Tank Installations and Closures,

p. 1549
I-XL Underground Storage Tanks ~ Licensing of Underground
Tank Installers and Inspectors - Permitting of

Underground Tank Installations and Closures and
Repeal of Emergency Rules 1 - XVI, p. 1512, 1827
Montana Administrative Register 2=1/31/91
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16.8.9%921 and other rules - Air Quality - Definitions - Ambient
Air Increments - Air Quality Limitations - Exclusions
from Increment Consumption -~ Class I Variances -
General, p. 805, 880, 1322

16.8.1302 and other rule -~ Air Quality - Open Burning of Scrap
Creosote-Treated Railroad Ties Under Appropriate
Circumstances, "Through the Use of a Permit Program
p. 1815

16.32.308 and other rule - Retention of Medical Records by
Health Care Facilities, p. 891, 1259

16.44.102 and other rules - Solid and Hazardous Waste -~
Adoption of Changes in Order to Achieve Parity with
Federal Regqulations for Montana to Independently
Operate a Hazardous Waste Program, p. 23

16.44.202 and other rules - Solid and Hazardous Waste - Mining
Waste Exclusion, p. 1536, 2280

16.44.401 and other rules - Solid and Hazardous Waste -
Defining the Terms Large Generator, Small Generator
and Condftionally Exempt Small Generator of Hazardous
Waste, p. 19

16.45.1220 and other rules - Emergency Amendment - Underground
Storage Tanks - Inspection of Certain Underground
Storage Tanks, p. 1894

(Petroleum Tank Release Compensation Board)

16.47.311 and other rule - befinitions - Release Discovered
After April 13, 1989 Construed, p. 1313, 1784

HIGHWAYS, Department Title 18

18.8.1101 Movement of Houses, Buildings and Other Large
Objects, p. 578, 1260

INSTITUTIONS, Department of, Title 20

20.7.1101 conditions on Probation or Parole, p. 695, 1560
Ju C Departme of itle

I-XIV Admission - Attendance - Conduct - Evaluations and
Requirements for Graduation from the Montana Law
Enforcement Academy, p. 809, 1261

I-XVI and other rules - Fire Marshal Bureau - Describing
Enforcement of the Rules - Incorporating by Reference
the 1988 Uniform Fire Code, a Montana Supplement to
the Code - Other Provisions Generally Dealing with
Fire safety, p. 2074

23.3.504 and other rule - Licensing Operators of Commercial
Motor Vehicles, p. 1819, 2114

23.5.102 Emergency Amendment - Motor Carrier Safety
Regulations, p. 1323

23.5.102 Motor Carrier Safety Regulations, p. 1817, 2115
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23.16.1201 and other rule - Changing the Name of the
Department's Authority Reference Regarding Poker and
Other Card Games, p. 2090

8.124.101 and other rules ~ Gambling, p. 2127, 828, 1172

LABOR _AND INDUSTRY, Department of, Title 24

I Travel Expense Reimbursement, p. 816, 1564

(Human Rights Commission)

I and other rules - Document Format, Filing, Service

and Time Relating to Certain Documents Filed During
Investigation and Conciliation - Format, Filing and
Service of Documents Filed with the Commission during
Contested Case Proceedings - calculating the Time
Limits for Acts, such as Filing Documents, Required
Under the Contested Case Rules, p. 2145

24.9.225 and other rules - Procedure on Finding of Lack of
Reasonable Cause - Issuance of Right to Sue Letter
wWhen Requested by a Party - Effect of Issuance of
Right to Sue Letter, p. 1065, 1561

24.11.441 and other rules =- Administration of Unemployment
Insurance, p. 1920, 2181

24.16.9007 Amendment of Prevailing Wage Rates, p. 986, 1707

(Workers' Compensation)

24.29.802 and other rules - Reduced Reporting Requirements,

1928, 2183
24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004

STATE LANDS, Department of, Title 26

I Prohibiting Export of Logs Harvested From State Lands
and Requiring Purchasers of State Timber to Enter
Into Non-export Agreements Implementing the Forest
Resources Conservation and Shortage Relief Act of
1990, p. 1875, 2116

I-IIX and other rules - Sale of Cabinsites and Homesites on
State Trust Lands, p. 1660, 2284

I-III Investigation of Complaints Regarding Effects of Hard
Rock Blasting Operations, p. 458, 1470

I-VII Authorizing Permitting and Requiring Reclamation of

Hard Rock Mills and Operations that Reprocess
Tailings and Waste Rock from Previous Operations,
p. 267, 1008

I-X Bonding Small Miner Placer and Dredge Operations -
Permit Requirements for Small Miner Cyanide Ore
Processing Operations, p. 2092

I-XI1 and other rules - Dispesal of Underground Coal Mine
Waste - Individual Ccivil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309, 366A, 936

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranjum Mining Operations, p. 1885, 964
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LIVESTOCK, Department of, Title 32

32.2.401 Fee Change for Recording of Brands, p. 1823, 2298

32.18.101 Hot Iron Brands Required, p. 1315, 1950

NA ESQOURCES AND V. epart t of, Tit

I Reject or Modify Permit Applications for Consumptive
Uses and to Condition Permits for Nonconsumptive Uses
in Walker Creek Basin, p. 893, 1837

I-X Financial Assistance Available Under the Wastewater

36.12.1010

36.16.117

Treatment Revolving Fund Act, p. 2148

and other rules ~ Definitions - Grant Creek and Rock
Creek Basin Closures, p. 1542, 1896

Water Reservation Applications in the Upper Missouri
Basin, p. 2239

(Board of Water Well Contractors)

I Mandatory Training, p. 896, 1568

UBLIC VICE REGU epartm of, Title

I Proper Accounting Treatment for Acceptable
Conservation Expenditures, p. 1931

I-IIX and other rules - Motor Carrier Status - Class €
Contracts - Class C Pickups and Delivery - Contract
and Commonh Carrier Distinction - Insurance - Transfer
of Authority - cCarrier Rate Increases - Vehicle
Identification, p. 467, 1263

38,3.706 Motor Carrier Insurance - Endorsements, p. 45

38.3.706 Emergency Amendment - Motor Carrier Insurance -
Endorsements, p. 50

38.3.706 Emergency Amendment - Motor <Carrier Insurance,
p.- 1786

38.5.2202 and other rule - Federal Pipeline Safety Regulations
Including Drug-Testing Requirements, p. 275, 698,
1897

REVENUE, Departmept of, Title 42

1 Gasoline From Refineries, p. 1071, 1717

I-1X Local Government Severance Tax Distribution
Procedure, p. 1664, 2043

I-IV Telephone License Tax, p. 1878

42.5.101 and other rules - Bad Debt Collection, p. 1080, 1712

42.11.401 and other rules - Liquor Bailment, p. 1229, 1839

42.12.205 and other rule - Requirements When Licensing Is
Subject to Lien, p. 194, 1266

42.17.105 Computation of Withholding Surtax, p. 2026

42.19,301 Clarification of Exception to Tax Levy Limit,
p. 1070, 1713

42.20.102 Applications for Property Tax Exemptions, p. 1240,
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42

42.
42.

42.

42.

42.
42.

42

.20,

20
22

22

24,

27
28

.28,

420

.438
L1311

L1311
101

.604
.321

405
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and other rules - Sales Assessment Ratio Study,
p. 818, 1270

Sales Assessment Ratio Study, p. 700, 1271
Industrial Machinery and Equipment Trend Factors, p.
2020

Updating Trend Factors for Industrial Machinery and
Equipment, p. 1074, 1849

and other rules - Subchapter § Elections for
Corporations, p. 1082, 1715

Payment of Alcohol Tax Incentive, p. 1072, 1718
Required Records - Audits - Motor Fuels Tax, p. 580,
1174

Special Fuel Dealers Tax Returns, p. 1667, 2044

SECRETARY OF STATE, Title 44

1.2.419

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1881, 2117

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I

I-1

I-I

I

Il

I-1IV

I-v

I-VIII

I-L

XV

46.8.901

46.
46.
46.

46.
46.

46.

46.
46.

46.

10

10.
10.

12.

12.
12.

12.

<403
10.
10.

403
409

512
701

303

304
503

505

Reimbursement for General Relief Medical Assistance
Services, p. 2242

and other rules - Orthodontia and Dentures, p. 917,
1331

and other rules - General Relief Medical Assistance,
p. 2033, 2310

Freestanding Dialysis Clinics, p. 1086, 1607

Rural Health Clinics, p. 1544, 1905

and other rule - Treatment of Income and Resources of
Institutionalized Spouses for Medicaid Purposes,
p. 1883, 54

Skilled Nursing and Intermediate Care Services In
Institutions for Mental Diseases, p. 278, 1175

and other rules - Cchild Support Enforcement
Procedures and Administration, p. 74, 375, 1337,
1852, 2312

and other rule =~ Developmental Disabilities
Standards, p. 1317, 1851

Suspension of AFDC for One Month, p. 1947, 52

AFDC Standards of Assistance, p. 1245, 1570

Sliding Fee Scale For Transitional cChild Care,
p. 1685, 2045

AFDC Earned Income Disregards Policy, p. 1945, 53
and other rules -~ Montana JOBS Program, p. 1122,
1571

Medicaid Billing - Reimbursement - Claims Processing
and Payment, p. 901, 1586

Third Party Liability, p. 912

and other rules - Disproportionate Share for
Inpatient Psychiatric Hospitals, p. 2028

Diagnosis Related Groups (DRGs), p. 904, 1588
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46.12.514
46.12.522
46.12.532
46.12.541
46.12,.552
46.12.575
46.12.590

46.12,703
46.12.802

46.12.1201

46.12.1401

46.12.2003

46.12.2003
46.12.2003
46.12.3206

46.12.3207
46.12.3401

46.12.3801
46.12.3803
46.12.4002
46.12.4101
46.13.106
46.14.401
46.14.402

46.15.102
46.30.801
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and other rules -~ Early Periodic Screening and
Diagnosis (EPSDT), p. 1938, 2299

and other rules = Two Percent (2%) Increase in
Medicaid Fees for Provider Services, p. 923, 1479
Reimbursement for Speech Therapy Services, p. 596,
876

and other rule - Hearing Aid Services, p. 898, 1326
Reimbursement for Home Health Services, p. 474, 1042
and other rule - Family Planning Services, p. 1934,
2302

and other rules - Inpatient Psychiatric Services,
p- 1117, 1589

Reimbursement for Outpatient Drugs, p. 906, 1481
Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 987, 1951

and other rules - Payment Rate for Skilled Nursing
and Intermediate Care Services, p. 1107, 1598

and other rules - Medicaid Home and Community Based
Program for Elderly and Physically Disabled Persons,
p- 1090, 2184

and other rule - Pharmacy Pricing Codes for Drugs
Administered by Physicians and Nurse Specialists,
p. 2031, 2305

Reimbursement for Physicians Services, p. 1243, 1608
Reimbursement for Obstetrical Services, p. 702, 1179
and other rule -~ Third Party Attorney Fees -~
Assignment of Benefits, p. 1088, 1609

Transfer of Resources for Medical Services, p. 2104
Presumptive and Continuous Eligibility for Medicaid
Services, p. 2037

and other rules - Medically Needy Program, p. 2163
Medically Needy Income Levels, p. %08, 1334

and other rules - Group Eligibility Requirements for
Inpatient Psychiatric Services, p. 1104

Qualified Medicare Beneficiaries Eligibility for
Medicaid, p. 910, 1336

and other rules - Low Income Energy Assistance
Program (LIEAP), P. 1672, 1959, 2307

Eligibility of Group Homes for Weatherization
Assistance, p. 47

Low Income Weatherization Assistance Program,
p. 1689, 1960

Refugee Cash Assistance, p. 1766, 1961

and other rules - Child Support Medical Support
Enforcement, p. 2102
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