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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and

where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the amendment )  NOTICE OF PUBLIC HEARING ON
of 2.43.404, 2.43.425, 2.43.430, ) THE PROPOSED AMENDMENT AND
2.43.432, 2.43.505, 2.43.506, and) ADOPTION OF RULES RELATING
the adoption of new rules relat- ) TO MONTANA'S RETIREMENT
ting to purchasing service ) SYSTEMS

credits, election of coverage )

under new PERS disability retire-)

ment provisions, and calculation )

and payment of supplemental re- )

tirement benefits for retired )

municipal police officers. )

TO: All Interested Persons.

1. On October 4, 1991 at 9:00 am in the Board Meeting Room of
the Public Employees' Retirement Division, 1712 Ninth Avenue,
Helena, Montana, a public hearing will be held to consider the
amendment of ARM 2.43.404, 2.43.425, 2.43.430, 2.43.432,
2.43.505, and 2.43.506 pertaining to the administration of
public retirement systems; and the adoption of new rules
relating to purchasing service credits, election and coverage
under new PERS disability retirement provisions, and the
calculation and payment of supplemental retirement benefits for
retired municipal police officers.

2. The rules as proposed to be amended provide as follows:

2.43.404 REQUIRED EMPLOYER REPORTS (1) All reporting

officials must submit monthly contribution reports accompanied
by statutorily required employer and employee contributions to
the retirement system by the 15th of the month following the
month reported. The monthly report must be in alphabetical
order by last name and include for each employee: social
security number, 1last and first name, salary, regular
contributions, additional contributions, if any, and the actual
hours wexrked for which the employee received compensation during
the month being reported. Agdencies may use the form provided
by the retirement division or a report printed by the employer
together with compatible magnetic media.

{2) remains the same.

(3) remains the same.
(Auth: Secs. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201,
19-9-201 and 19-13-202 MCA; IMP, Secs. 19-3-307, 19-3-1106, 19-
5-201, 19-6-201, 19-7-201, 19-8-201, 19-9-202 and 19-13-203
MCA.)

2.43.425 INCOMPLETE PAYMENTS (1) No newly gualified orx
requalified service credits will accrue to a member's account
until total payment has been made based upon the letter of
intent on file with the board to purchase such service c¢redits.
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{(2) 1If a member who is not yet vested in his retirement
benefits terminates covercd employment for reasons other than
death or disability, prior to completing these payments for
purchasing service described in (1), his additional
contributions, plus accrued interest, shall be refunded to him
and no additional service credits or years of service will be
added to the member's account.

(3) If apy member making payments to a retirement system
in order to requalify previously refunded service or to qualify
other types of service, as provided by statute, terminates
covered employment due ¢to death or disahility prior to
completing payments, the member, or anyone acting on his behalf,
must complete those payments prior to payment of any benefits.

{4) 1I1f any member, or anyonc acting on his behalf, fails
to pay the balance of the agreed upon payments when due, the
additional contributions (plus interest) will be refunded to the
member, his beneficiary, or his estate, the service being
qualified will not accrue to his retirement account, and
benefits will be paid based upon the previously credited
service. (Auth: Secs. 19-3-304, 19-5-201, 19-6-201, 19-7-201,
19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Title 19, Ch. 3,
part 5, Chs. 5, 6, 7, 8, part 3, Chs. 9 and 13, part 4 MCA.)

2.43.430 OUT-OF-STATE OR FEDERAL PUBLIC SERVICE (PERS)

(1) A statutorily eligible PERS member must apply, in
writing, to the retirement division, supplying the following
information:

(a) remains the same.

{b) Hame~—&Hé—ﬂH&i%?ﬂg——&ddieGE——Gi-*ﬁihm§6¥ﬂ6f——puhié€

(c) 1is renumbercd to be (b)

(2) remains the same.

(3) The actuarial cost rate will be the current total cost
rate of the system plus simple interest beginning-ene-menth from
the date of initial eligibility for gualifying such service or
the date on which he completed six years of PERS service,
whichever is later.

(4) remains the same.

(5) remains the same.

(Auth: Secc. 19-3-304 MCA; IMP, 19-3-512, MCA)

2.43.432 PERS "1-FOR-5" ADDITIONAL SERVICE (1) Subject
to statutory limitations, a person who became a PERS member
prior to July 1, 1989 or a person who is an active member of the
sheriffs' retirement system, and who has 5 or more years of
membership service may purchase 1 full vyear of additional
service credit for cach 5 full years of service credited in the
system. A person eligible to purchase a full year of additional
service may elect to purchase full months of service totalling
11 menths or less.

{2) The cost of cach year of additional service in the PERS
will be 13.4% of the compensation earned by the member during
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the immediately preceding 12 months of PERS membership service.
The cost of each full month of PERS additional service will be
1/12 of 13.4% of the compensation earned by the member during
the immediately preceding 12 months of PERS membership service.
(3) 'The cost of cach year of additional service in the
sheriffs' retirement system will be the appropriate actuarial
cost rate as currently adopted by the board applied to the
compensation earned by the member durlng the immediately
preceding 12 months of membershlp service. The cost of each
full month of additional Service in the sheriffs' retirement
system will be 1/12 of the amount which would be due for
purchasing a full year of additional service credit.

4%} (4) The purchase may be completed through a lump
sum payment ox in monthly installments, which will include
interest at the rate currently set by the board. If making
monthly installments, a member may purchase only 1 year; after
completing payments for that year, he may purchase additional
vears or months based upon his immediately preceding 12 month
compensation at that point in time.

+4)> (5) PERS Sservice purchased under these provisions can
not be counted toward initial retirement eligibility but will
be used in c¢alculating the amount of the PERS retirement
benefit, including any early retirement reduction.

45} is renumbered to become {(6). (Auth: Sec. 19-3-903 and
19-7-201, MCA; IMP, 19-3-513, HB 941, 52nd Legislature.)

2.43.505 INVOLUNTARY RETIREMENT (1) Remains the same.

(2) Remains the same.

{3) A member of the sherlffs‘ retirement system who does
not hold eglected office eligible for an_ involuntary
retirement allowance only upon termination from active duty due
to a reduction in force. (Auth: Sec. 19-7-201 MCA; IMP, Scc.
19-7-504, MCA)

2.43.506 RETURN TQO COVERED EMPLOYMENT BY RETIREE (1) For
purposes of reemployment, a retiree is considered to be
receiving a retirement allowance when the individual:

(a) has not worked in covered employment for at least 30
days or more; and

(b) has been issuwed paid a retirement cheek benefit.

(2) A PERS retiree who is employed by a PERS covéered
employer(s) after retirement must report, in writing, all such
covered employment to the PERS on a monthly basis. This report
must reach the PERS by the 15th of the month following the month
for wnich employment is belng reported and include the following
information.

retiree's name and social security number;

1_1 month and year being reported;

(c) name_and address of PERS covered employer(s);

(d) number of hours worked (for each covered employer);
and
T (e} gross compensation received (from each _covered
employer). (Auth: Secs. 19-3-304 and 19-7-201, MCA; IMP, Secs.
19-3-403(15), 19-3-1104, 19-3-1106, and 19-7-301(2), MCA)
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3. The rules are proposed to be amended in order to respond to
new legislation, and in order to clarify provisions of certain
rules. Legislation enacted during the 1991 Legislature provided
that the retirement board will set contribution deadlines, PERS
members with at least 5 vears of service could complete service
purchases after termination from PERS-covered employment;
highway patrol officers could also purchase out-of-state
sorvice; sheriffs' retirement system members could purchase
additional service credits on a "1-for-5" basis; sheriffs'
retirement system members could gqualify for involuntary
retirement with fewer years of service; and PERS retirees could
return to work for longer periods each year prior to off-set of
retirement benefits.

The amendment to 2.43.404 is required since SB 167 enacted by
the last legislature removed the contribution deadlines for the
various retirement systems from statute and rcquired the Board
to set those deadlines. The deadlines set in the amendment of
this rule are the same deadlines as were previously set in
statute. The Board will not amend these deadlines to create a
shorter reporting and payment period until it can be shown that
reguiring contributions to be deposited earlier will increase
the investment earnings of the system(s) and forestall potential
employer and/or employee contribution rate increases. In
additicn, clarification is needed that the employer must report
actual hours in pay status for employees being reported.

HB 769 enacted during the 1991 session spells out vested rights
for PERS mcmbers who terminate covered employment with at least
5 years of service and who leave their contributions on deposit
with the retirement system. The amendment to 2.43.425 brings
the rule regarding incomplete payments by members into agreement
with this new law.

Since legislation enacted during the 1991 session also provided
for the purchase of out-of-state service by highway patrol
officers and since a new rule was required to cover that type
of service purchase, the current "out-of-state" service rule,
2.43.430 has to be clarified to cover only PERS members. In
addition, a correction is made in defining the time period over
which interest is calculated.

HB 941 enacted in 1991 extends "1-for-5" additional service
purchase to members of the sheriffs' retirement system with some
slight differences between the purchase in that system with the
similar purchase in PERS. Therefore, 2.43.432, the current "1-
for-5" service purchase rule must be amended in order to
distinguish between the requirements for purchasing this type
of service in ecach of the two systems.

Another piece of legislation passed during the last legislative
session reduces the amount of service a member of the Sheriffs'
Retirement System must own prior to becoming eligible for an
involuntary retirement allowance. Due to the larger number of
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members who potentially may become eligible for this benefit,
the amendment to 2.43.505 is necessary to clarify what actions
constitute involuntary retirement for non-elected members of the
retirement system.

The amendment to 2.43.506 is required in order to specify the
reporting responsibilities for PERS retirees who return to PERS-
covered employment as required by SB 231.

4. The proposed rules provide as follows:

RULE I. HIGHWAY PATROL OFFICERS' OUT-OF~-STATE LAW ENFORCEMENT
SERVICE (1) A member of the highway patrol officers' retire-
ment system who is statutorily eligible to purchase periods of
out-of-state law enforcement service must apply, in writing, to
the retirement division, supplying the following information:

(a) certification by the member's former retirement system
of his dates of employment as a law enforcement officer, full-
or part-time employment status, weekly or monthly hours of
employment (if part-time), date and amount of refund, and
current membership status, or

(b) certification by the member's former law enforcement
employer that the member was employed with the emplover prior
to the employer's adoption of a retirement system, the dates of
employment, full- or part-time employment status, weekly or
monthly hours of employment (if part-time), date employer
adopted a retirement system (if applicable), and name and
address of the retirement system later adopted (if applicable).

(2) The actuarial cost for purchasing one yvear of out-
of-state law enforcement service will be the appropriate
actuarial cost rate currently adopted by the board multiplied
by the salary earned by the member in the 12 months immediately
preceding receipt of his completed request to purchase this
sexvice.

(3) The member may purchase such service in one lump-sum
or equal monthly installments by payroll deduction, with monthly
payments subject to additional interest. It will be the
member's responsibility to initiate and terminate additional
contributions with his payroll officer. Any overpayments will
be refunded to the member along with interest, upon the request
of the member.

(4) No service will be credited to the member's account
until full payment has been made. (Auth: Sec. 19-6-201 MCA;
IMP, SB 230, 1991 Legislature)

RULE I1. SERVICE CREDITS FOR PERIODS OF COMPENSATED EDUCATIONAL
LEAVE (1) Wwhen a member of a retirement system is compensated
by his employer for periods of educational leave the employer
will report this service on the employer's regular monthly
retirement payrol)l reports and all normal membership
contributions will be withheld from the member's compensation
and made to the member's retirement system.

{2) A member on educational leave will be considered to
be receiving compensation if the amounts paid to the member by
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his zovered employer are reported as "salaries, tips and wages"
for social security and/or other payrol]l withholding tax
purposes. A "stipend" or some other form of financial aid which
is not treated by the employer as taxable income to the member
will not be considered compensation for retirement purposes.

(3) sService credits will be granted in the member's
retirement system during such periods of compensated educational
leave on the same proportional basis with the compensation paid
to the member during each month of his paid educational leave
as compared to the member's covered compensation received in his
fFirst full month of service in covered employment upon return
from educational leave.

(4) If the member does not return to covered employment
after the period of educational leave, no service credit will
be awarded for the period of compensated educational leave.

(5) A member with a previous period of compensated
educational leave with a retirement system employer, but who's
compensation and service was not reported by the employer to the
retirement system at the time the service was rendered, will be
eligible to purchase service credits for this period of
compensated educational leave in the same manner as other
members of the retirement system are eligible to purchase
retroactive service in the system. Compensation and service for
such retroactive periods of educational leave will be calculated
and credited in the same manner as described in subsections (2),
(3) and (4) of this rule. Interest will be due and payable on
any contributions due in the same manner as with other purchases
of rectroactive service credits. (Auth: Secs. 19-3-304, 19-6-
201, 19-7-201, 19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Title
19, Chs. 3, 6, 7, 8, 9, and 13 MCA)

RULE III. PURCHASE OF RETROACTIVE SERVICE BY FEE BASIS
OFFICIALS (1) When a retirement system member is statutorily
eligible to retroactively purchase previous service with a
public employer and such previous service was compensated on a
fee basis for which no record of hours of employment exist,
service will be purchased and credited in the following manner:

{a) The public employer will provide certification to the
retirement system of the inclusive dates of service and the feces
paid to the individual.

(b) The retirement division will calculate the employer
and employee contributions and interest (if applicable) required
to qualify _the period of public service into the member's
current retirement system.

(c) Service credits will be awarded for such fee based
service on the samc proportional basis with the fees paid to the
member during each month of service being qualified as compared
to the member's covered compensation received in his first full
month of membership service as a regularly paid and contributing
member of the system. (Auth: Secs. 19-3-304, 19-6-~201, and 19-
7-201, Mca; IMP, Title 19, Chs. 3, 6, and 7, MCA)

RULE_IV. PURCHASE OF PREVIOUS MILITARY SERVICE--MODIFICATIONS
AFFECTING ACTUARIAL COST (1) When any member of the municipal
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police officers’ retirement system or a firefighter who became
a member of the firefighters' unified retirement system prior
to July 1, 1981 is statutorily eligible to purchase previous
active duty military service for credit in the retirement
system, the actuarial cost of purchasing periods of active duty
military service will be calculated as follows:

(a) For a member with at least 15 years but less than 20
years of qualified service, the cost of purchasing military
service which will bring the member toward achieving, but not
exceeding, 20 years of qualified service will be the current
actuarial cost rate adopted by the board multiplied by the
appropriate salary defined in statute, plus any applicable
interest due.

{b) For a member with at least 20 years of credited
service, or for a member whose total military service purchase
will increase his total qualified service to more than 20 years,
the cost of purchasing only those periods of military service
which will increase the member's service to over 20 years of
qualified service will be 40% of the appropriate actuarial cost
rate as adopted by the board multiplied by the appropriate
salary defined in statute, plus any applicable interest due.

(2) For a member of the sheriffs' retirement system whose
purchase of military service can not be used for retirement
eligibility, the actuarial cost of purchasing each year of
active duty military service will be 65% of the appropriate
actuarial cost rate for the system as adopted by the board,
multiplied by the appropriate salary defined in statute, plus
any applicable interest due. (Auth: Sec. 19-7-201, 19-9-201
and 19-13-202, MCA; IMP, 19-7-310, 19-9-403, and 19-13-403, MCA)

RULE V. ELECTION FOR COVERAGE UNDER NONDISCRIMINATORY PERS
DISABILITY PROVISIONS {1} PERS members employed in a PERS
covered position on February 24, 1991 are covered for disability
retirement purposes under the provisions of 19-3-1002(1) MCA,
unless they choose to make an irrevocable election to be covered
under the provisions of 19-3-1008(2) MCA.

(2) Such voluntary elections must be made by individual
members in writing, witnessed by the employee's spouse (or
another person only if the member has no spouse), and received
by the PERS by no later than December 31, 1991.

(3) On or before September 1, 1991, PERS will provide
PERS~-covered employers with descriptions of the different
disability retirement provisions along with election forms which
may be filed by their employees who were PERS members on
February 24, 1991. Each PERS employer is responsible for
ensuring that each of their eligible employees is provided with
this information, prior to October 1, 1991.

{4) PERS - members exercising the option of electing
coverage under 19-3-1008(2) will have this coverage effective
on the date the properly completed election form is received by
the PERS. Once received by the PERS, the election to be covered
under the provisions of 19-3-1008(2), MCA may not be rescinded
or reversed.

(5) Elections received by the PERS on or after January 1,
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1992 will be null and void and members will be so notified in
writing. (Auth: Sec. 19-3-304, MCA; IMP, Secs. 19-3-1002 and
19-3-1008, MCA)

RULE VI, MUNICIPAL POLICE OFFICERS' SUPPLEMENTAL BENEFITS AND
ALLOWANCE ADJUSTMENTS (1) When a city belonging to the
municipal police officers' retirement system has not negotiated
a salary agreement with their actively employed police officers
by July 1, the following actions will be taken by the public
employees' retirement division:

{a) Supplemental benefits and allowance adjustments will
be paid to retirees from that city which will be calculated
using the base salary of a newly confirmed police officer of
that city during the most recently reported fiscal year for
which there was a negotiated salary agreement in effect.

(b) By August 1 a rceport will be sent to the state auditor
stating the supplemental benefits pavable from the appropriate
insurance premium tax funds based upon information available
from cities as of that date.

{c) As salary agreements are negotiated by cities and the
retirement division is notified of changes in base pay for newly
confirmed police officers, supplemental benefits will be
recalculated and adjustments paid retroactively to retired
members from those cities.

(d) Updated reports will be sent to the state auditor
certifying the additional supplemental benefits payable from
insurance premium tax funds during a given fiscal year as those
additional amounts become known. {Auth: Sec. 19-9-201, MCA;
IMP, Secs. 19-9-1007 and 19-9-1011 MCA)

NEW RULE VII. PURCHASE OF PREVIOUS MILITARY SERVICE BY
RETIREMENT SYSTEM MEMBERS (1) A member who is statutorily
eligible to qualify previous active duty military service into
the retirement system will become eligible to purchase each full
year of service at the end of the member's year of membership
service which makes him eligible to purchase that year of
military service, as defined in statute. (For example, a member
of the PERS who must first complete 10 years of service prior
to becoming eligible to qualify any military service will become
eligible to buy one year of that military service on the date
he completes his 11th year of membership service in PERS.)

(2) A member who has a period of less than one year of
active duty military service to qualify (or remaining to be
qualified on a multi-year military service) will become eligible
to purchase any complete months of active duty military time
after he has completed the appropriate years and months of
membership service as described in statute, (For example, a
member of the municipal police officers' retirement system who
must first complete 15 years of service prior to becoming
eligible to gualify his active duty military time, and who has
already become eligible and has purchased one full year of his
total of one year and 3 months of active duty military service,
becomes eligible to purchase the remaining 3 months of military
service when he has completed 16 years and 3 months of service
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in the retirement system.)

{3) A member who has bccome eligible to purchase any year
or partial year of previous active duty military service may
make full payment for each year or partial year of military
service on the date he completes his eligibility or he may elect
to make monthly payments to the retirement system. Monthly
payments will include interest at the rate currently set by the
board and over the entire period of the monthly payments until
the total amount is paid to qualify that period of military
service.

(4) Any lump-sum amounts required to qualify any eligible
periods of military service will be increased by the appropriate
interest rates in effect during the time between when a member
could first have qualified the period of military service until
such time as the service is actually qualified by the member
into his retirement system. (For example, if a PERS member with
18 years of service elects to gualify 2 years of active duty
military time into the PERS, the applicable interest will be
added to the lump-sum amount due on his first year of military
service beginning on the date he completed his 11th year of PERS
gervice and interest will be added to the lump-sum amount due
on hig second year of military service beginning on the date he
completed his 12th year of PERS service. Interest due on these
sums will terminate on the date of the actual lump sum payment. )

(5) Members who make additional contributions to their
retirement system in advance of their initial eligibkility to
qualify any periods of active duty military time shall have any
interest earned on such deposits credited against any total
amounts which would be due based on payment being made as of the
dates of initial eligibility to purchase such service. (For
example, if a member of the sheriffs' retirement system made
$1,000 in additional contributions to the system in advance of
his initial eligibility to purchase the first year of military
service and had earned $50 in interest on those contributions
as of the date of his initial eligibility to purchase the first
year of military service, a total of $1,050 would be credited
against the total amount due to actually qualify that first year
of military service.)

(6) Any amounts contributed (or credited against amounts
due) by the member to qualify eligible pericds of active duty
military time in excess of the total amounts due to qualify the
service will be refunded to the member upon his request.

(7) Any eligible full or partial year periods of military
service will be credited to the member's account only upon
completion of payment(s) for that period of service. (Auth:
Secs. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201, and
19-13-202 MCA; IMP, Secs. 19-3-503, 19-6-304, 19-7-310,
19-8-304(3) and (4), 19-9-403, and 19-13-403, MCA)

5. Rule I is proposed to be adopted in order to implement the
provisions of SB 230 enacted by the 1991 Legislature. The rule
provides a process for certifying the out-of-state law"
enforcement service to the retirement system and details how the
cost of the service will be calculated and service credits
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awarded in the highway patrol officers' retirement system.

Rule II is proposed to establish and clarify the procedure for
crediting periods of compensated educational leave for members
of the various retirement systems. This rule is necessary due
to requests received by the Board to credit periods of time for
which members have received varying forms of "payment." Since
the retirement statutes require member contributions to be based
on compensation received, a definition of compensated leave is
required, along with a methodology for cguitably granting
service credits to members when no records of hours are
maintained.

Rule III is proposed to be adopted in order to establish and
clarify the procedure for retroactively crediting pericds of
service by fee-basis officials into the various retirement
system. Since no records of hours are maintained for such
individuals, this rule is necessary in order to establish a
methodology for equitably granting service credits for such
periods of service.

Rule IV is proposed to be adopted in order to establish a
procedure for modifying the actuarlial cost of purchasing
previous military service in three retirement systems where the
value of the benefit being purchased varies depending upon when
in the member's service the service is purchased. Since the
cost of each year of military service in the municipal police
officers' and the firefighters' unified retirement systems is
dependent upon whether the member has more or less than 20 years
of service when he purchases the military service, this rule
provides the mechanism for reducing the actuarial cost of the
purchase for any periods of time which will increase the
member's total service to more than 20 years of service. In the
sheriffs' retirement system, military service may not be used
to retirement eligibility and therefore, a mechanism for
reducing the actuarial cost of the service purchase is required
in order to accurately reflect the value of the service being
purchased in this system.

Rule V is proposed in order to specify particular time frames
which will be effective for implementing the provisions of HB
323 and federal amendments to the Age Discrimination Act which
set new disability retirement benefits for PERS members who were
not employed on February 24, 1991. Since PERS members employed
on February 24, 1991 have the right to make a one-time
irrevocable election of coverage under these new provisions, it
is necessary to clearly articulate those election rights and the
manner and time frame in which those elections must be made.

Rule VI is required to implement specific provisions of HB 830
which require the board to establish procedures for calculating,
paying and billing the state auditor for supplemental benefits
paid to retirees of the municipal police officers' retirement
system. Since supplemental benefits are tied to the base pay
of newly confirmed police officers in various cities during the
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current fiscal year, and because some of these negotiated salary
levels are not available at the time the supplemental benefit
adjustments are calculated, this rule establishes an alternative
procedure which will be used to implement the intent of state
statutes if a current fiscal year salary level has not been
negotiated by the required date set in statute.

Rule VII is necessary to clarify the procedure to be used by the
retirement division in calculating the amount of military
service time members of the various retirement systems are
eligible to purchase and also specifies how and when interest
will become due on the purchase of military service. The rule
also addresses a new problem which has been encountered by
agency staff: how to credit interest earned on "pre-payments"
agalnst interest due for purchase of service.

6. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted no later than
October 11, 1991 to the:

Public Employees Retirement Board
1712 Ninth Avenue,
Helena, Montana 59620

7. Paul Smietanka, legal counsel for the Department of
Administration, has been designated to preside over and conduct
the hearing.

8. The authority of the agency to make the proposed rules is
based on sections 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-
8-201, 19-9-201, and 19-13-202, MCA, and the rules implement
Title 19, Sections 3,5,6,7,8,9, and

P licEmployecs‘Rctiremcntaoard

Certified to the Secretary of State on August 26, 1991,
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.16.605 DENTAL HYGIENIST
to dental hygienist examina- ) EXAMINATION AND ADOPTION OF
tion and adoption of a new ) NEW RULE I DENTAL HYGIENIST
rule pertaining to dental ) LICENSURE BY CREDENTIALS
hygienist licensure by )
credentials )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 12, 1991, the Board of Dentistry proposes
to amend and adopt the above stated rules.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8,16,605 DENTAL HYGIFNTST EXAMINATION (1) through
(6) (b) will remain the same.

(c) certificate of graduation from an beard-approved
accredited dental hygiene school;

(d) through (g) will remain the same."

Auth: Sec, 37-1~-131, 37-4-205, 37-4-402, MCA; IMP, Sec.
37-4-402, MCA

REASON: The amendment is proposed to make the rule consistent
with SB 90 (Ch. 66, L. 1991).

3. The proposed new rule will read as follows:

"I __DENTAL HYGIENIST LICENSURE BY CREDENTIALS (1) The
applicant for dental hygiene licensure by credentials shall
fulfill the following requirements and submit an application
and supporting documentation to be licensed by credentials:

(a) certificate of graduation from an accredited dental
hygiene school;

(b) successful completion of the national board of
dental hygiene examination. The applicant for licensure by
credentials must submit his/her official score.

(c) successful completion of a c¢linical examination;

(d) the applicant is currently licensed in another state
or territory of the United States; and submits license
verification from the licensing board(s) of the state(s) under
whose jurisdiction the applicant is licensed;

(e) proof that the applicant has practiced dental
hygiene continuously for a minimum of 500 hours during the one
year immediately prior to application;

(f) submits a current CPR card;

(g) upon approval of the application, successful
completion of the Montana jurisprudence examination;
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(h) payment of:

(1) application fee $75.00
(i1) examination fee 75.00
(iii) 1licensure fee 35.00."

Auth: Sec. 37-1-131, 37-4-205, 37-4-402, MCA; IMP, Sec.
37-4-404, MCA

REASQN: This rule is proposed to adopt a procedure for dental
hygienists to gain licensure by credentials which is
authorized by SB 90 (Ch. 66, L. 1991).

4. Interested persons may present their data, views or
arguments concerning the proposed amendment and adoption in
writing to the Board of Dentistry, Lower Level, Arcade
Building, 111 North Jackson, Helena, Montana 59620~0407, no
later than Octeober 10, 1991.

6. If a person who is directly affected by the proposed
amendment and adoption wishes to present his data, views, or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Dentistry,
Lower Level, Arcade Building, 111 North Jackson, Helena,
Montana 59620-0407, no later than October 10, 1991,

6, If the Board recelves requests for a public hearing
on the proposed amendment and adoption from either 10 percent
or 25, whichever is less, of those persons who are directly
affected by the proposed amendment and adoption, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision or from an association
having no less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.

BOARD OF DENTISTRY
WAYNE L. HANSEN, D.D.S.,
PRESIDENT

ANDY POOLE, : UTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 3, 1991.
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule ) OF NEW RULE I MANAGEMENT OF
pertaining to infectious wastes ) INFECTIOUS WASTES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 12, 1991, the Board of Dentistry proposes
to adopt the above-stated rule.

2. The new rule will read as follows:

"I__MANAGEMENT OF INFECTIOUS WASTES (1) Each dentist
licensed by the board shall store, transport off the premises,
and dispose of infectious wastes, as defined in 75-10~1003,
MCA, in accordance with the requirements set forth in 75-10-
1005, MCA.

(2) Used sharps are properly packaged and labelled
within the meaning of 75-10-1005(1) (a), MCA, when this is done
as reguired by the occupational safety and health
administration (OSHA). 1If OSHA has no such requirements, the
dentist shall place them in a heavy, leakproof, puncture-
resistant cardboard box and secure the 1id with reinforced
strapping tape. The container shall bear the words "“used
dental sharps" on a distinctive label taped or securely glued
on the container."

Auth: Se¢. 37-1-131, 37-4-205, Ch. 483, Sec, 6, L. 1291;
IMP, Ch. 483, Sec. 6, L. 1991

REASON: To provide for the infectious waste control for the
dental profession as required by HB 239 (Ch. 483, L. 1991).

3. Interested persons may present their data, views or
arguments concerning the proposed adoption in
writing to the Board of Dentistry, Lower Level, Arcade
Building, 111 North Jackson, Helena, Montana 59620-0407, no
later than October 10, 1991.

4. 1If a person who is directly affected by the proposed
adoption wishes to present his data, views, or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Dentistry,
Lower Level, Arcade Building, 111 North Jackson, Helena,
Montana 59620-0407, no later than October 10, 1991.

5. If the Board receives requests for a public hearing
on the proposed adoption from either 10 percent
or 25, whichever is less, of those persons who are directly
affected by the proposed adoption, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision or from an association
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having no less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.

BOARD OF DENTISTRY
WAYNE L. HANSEN, D.D.S.,
PRESIDENT

BY:

ANDY POOLE, "DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 3, 1991.
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment of rules generally ) THE PROPOSED AMENDMENT AND

regarding nursing home admin- ) REPEAL OF RULES PERTAINING

istrators ) TO NURSING HOME ADMINISTRA-
) TORS

TO: All Interested Persons:

1. On October 25, 1991, at 9:00, a.m., in the Marysville
Room, Park Plaza Hote), Helena, Montana, a public hearing will
be held to consider the proposed amendment and repeal of rules
pertaining to nursing home administrators.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

34 6 SING AD

(1) will remain the same.

(2) The-felleowing-econstitute-standards-for-nurs
administprators -in-conpliance with-section-37-0—203 (1) -MEA+
Pursuant to gsection 37-9-203(1), MCA, the board gg;gbl;shgs

Wi st cens and servi a
i W will subject
the licensee_to disciplinary action;

(a) willful and/or repeated violation of any beard
statutes or rule or the statutes or rules of any federal,
state, county or city agency having licensing and requlation
of nursing homes or administrators;

(b) conviction of a felony

55 by a court of competent jurisdiction, unless
exempt by section 37-1-203, MCA;

(¢) has-uved use of fraud, deceit or misrepresentation
in the securing of a nursing home administrators license;

(d) #s bejing mentally and/or physically incompetent to
engage in or act in the professional status as a nursing home
administrator;

3> (e) Thiw-wiltl-inelude-the-intemperate use of
alcoholic beverages or addictive drugs to the extept that it
impajrs the ability to practice the profession safely;

ey --has-—accepted—or—patd-veluable ~consideration-for-the
setieitation-eof-procurement - —either-direetiy-or-indirectly-of
nursing-home-aosages

CEr—-has -uned ~fravdutent -nisleading-or-deceptive
advereisings

(g ~-has-knowingly-allowed-individuats-te-falsely
impersonate-another-ticensee ~of ~tike-or -different-namesy

th)y—has-knowingiy-fatied ~to-exereine -trune-regards -tor-the
safety ;. health-and-—welfare-and-iife-of-the-patient-or

.
ti)~-han-witifully -persitted-unavthorired-diselosure-of
tnfermation-retative-te-the-patientst-or-residentst-recordss
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€3y -—has-disclosed-or-uned-confidentiak-information-in
the —conrse-of -duties -as-a-mirs ing -home -adrinistrater -which
would-further -substantiate-hin-own-economie-interests;

¢ley-—has-fatled-to-upheld -his-professional-status -by
virtue-of —continvous-failures-to-comply -with-standards-for-the
operation—of-the -nursing-home-for-which-they-are-responsible;

tEr~-han-wiltlfuilty-fatied-to-correct-deficiencies-or
fatlted-te-mainbain-corrective-—peasures-in-the-narsing-home -as
etted by -any -ageney -of -govermment -whieh -has -narsing-home
administration-responsibility r--However; ~the-board -may -take
diseiplinary-aetion-under-the-subseetion—only-whens

¢i)~=--sueh—correction-ofdefictenciesor-mrintenance-of
eorrective-measures-is-reasonably-within-the-ricenseels-power:
and

¢y —-the-kivensee-han-exhausted -z -adninistrative-and
tegal-remedies -regarding -such—citation-and -it -has-been-uphetd;
er-the -pime-for-availing rinselft-of-those -remedies —has
expiredr

o)y --has-failted-ro-maintain-or-provide-accounting-of-a
pabientis-or-residentls -property -or -assets -during —confinement
n-the-marsing -hore r--However --the -administrater -witl -be
responstble-onty-for-ehat-property-with-whieh-he-has-been
speaifioally-entrusted-by -the-resident -—or-that -property-ever
whieh-the -admintstrator-has-reasonable -means -of-exereising
seeurityr

{ny~-has-zrioved-harassment -of -patients-or-residents -pby

enp
tor--han-fatlred-to-cooperate-with-an-authorired
investigation-of-a-conplaintr-and
tpy--hes-vielated -orders-of -the-board -white-under
probation-or-other-diseiptinary -messuress
5 _or jcations
prescribed for patijents ip the nursing home:
(1 vert ugs
o ursin ome to
his/her own persohal use;
{h) acceptance of valuable consideration for the
solicitation of procurement. either directly or ipdirectly,

of nursing home usade;
0 o ive
advertiging; ‘
L3) Xknowingly allowing an individual to falsely
impersopate another licensee;

failure, of emplovees to comply with standards for the
ministrato
responsible:
(o) willful failure to correct deficiencies or failure
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A4 n e cited
by any agency of dgovernment which has nursing home
adminjstration responsibility;

responsible only for that property with which he has been
specifically entrusted by the resgident, or that property over
W an e si
security;

sS [v) s5e tients
res S oyees;

tho d
ves H

Auth: Sec. 37-1-131, 37-9-203, 37-9-311, MCA; IMP, Sec.
37-9-203, 37-9-311, MCA

REASON: These amendments are being proposed to clarify and
establish standards for nursing home administrators.

"8.34.410 RECORD OF MINUTES AND HEARINGS ¢i)--The
department-shali-see—that-the-pinutes-of-ail-neetings-are
properly-recorded-and-shatl-eause-to-pe-hept-and -naintained
adequate-and -—correet-aceounts-of -the-properties-and -the
business -transactions—of-the-boardr--He-shall-perform-suech
other duties-as-may-be-—prescribed:

€2y {1) The record of the a hearing shall be preserved

e ye utjo o

i v . The department will make

provisions for stenographic record of the testimony, but it
shall not be necessary to transcribe the record unless
requested for purposes of rehearing or court review. Any
person desiring a copy of the record of the hearing or any
part thereof shall be entitled to the same upon written
application to the board and at his own cost."

Auth: Sec. 37-1-131, 37-9-201, MCA; IMP, Sec. 37-9-201,
MCA

! Subsection (1) is being deleted because it is
redundant of 37-1-101, MCA. Amendment of subsection (2)
limits the duration a hearing record must be kept.

"8.34.414 EXAMINATIONS (1) Examinations will be
administered im-May-and-Nevember
angd October of each year. An application for examination
shall be filed at least 30 days prior to the examination date
and must be accompanied by the required fee, which shall not
be refunded.

(2) through (4) will remain the same.

(5) Each applicant shall be required to attain a final
score of at least 75% 11) raw score in examinations prepared
by the professional examination service, or the national
association of boards, and final score of at least 90% in the
open book examination relating to the provisions of the
Montana long-term care facility licensing law and regulations.
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(6) will remain the same,"
Auth: Sec. 37-9-203, MCA; IMP, Sec. 37-9-201, 37-9-301,
MCA

¢ These amendments are being made to change examination
dates and change the passing score from percentage to raw
score to conform to testing service.

"8,34.426 CONTINUING EDUCATION (1) will remain the
same.

(2) All applicants for renewal shall submit proposed
courseg to the board for approval. No course shall be
accepted as satisfying the continuing education requirement
unless it shall have had approval by the board. Such approval
shall take-inte-consideration be hased on the relevance; and
scope and contemporaneous nature of the course in light of the
current trends in quality nursing home administration. From
time to time, the board may, in its discretion, designate
certain gpecific courses offered to the public as courses
which, upon successful completion, shall satisfy the

o requirement.

(3) Twenty five hours of continuing education will be
required annually for renewal of 3 license or renewal of an
inactive registration.

(a) The heurs-ef continuing education reguirement will
not eommenee apply until January 1 of the year following the
year of original license.

(b) Mny-swrplus Up to 25 hours earned in excess of 25
hours in a calendar year may be carried over into the
succeeding year r-buk-shall-be-ltimited-to-25-hours,

u. submitted
iod. se
gourses shall be approved in advance by the contipuing
competence of the participant, The remaining continuing
education hours submitted during that three vear perjod must
pertaip to nursing home administration.*®
Auth: Sec. 37-1-131, 37-9-203, MCA; IMP, Sec. 37-9-305,

MCA
REASON: The amendments are being proposed to clarify language
and limit college courses for continuing education credits.

"8,34.417 RECIPROCITY LICENSES (1) A-signed-statement
from-the ~exanining -board-ef-another-jurindiction-attesting
that -the-applicant-attained -a-general-average—of —ak -reast -75%
n-an-examination-prepared-by -the -professionat-examinatieon
sepvice -or-the-natitenal-asseetation-of -boards-and-setting
ferth-that-the-applioant -holds -a-currently-valid-liecense-and
that-said-statels -regquirerents-to-sit-~for-the -examination-are
at-lteast-egual-to-the-reguirenents-ef-Montanar An application
for licensuxe by reciprocity without examipation must include
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(2) will remain the same."
Auth: Sec. 37-1-131, 37-9-203, MCA; IMP, Sec. 37-9-303,
MCA

REASON: The proposed amendment establishes requirements for
licensure by reciprocity.

"8,34.418 FEE SCHEDULE ¢¥)--En-accordanece-with-the
provisions -of-pitle-3%r—ehapter-9,-Mekr-eaeh-person-applying
for-aotive-licenser-inaetive-registrationr-reciprecity-or
tenporary -permit-shatt-pay-an-apptioation—fee—-of -$56 r~whieh-ia
net-prefundabler

¢2)--Bach-appiieant-shall-pay-an-exarination-and-ticense
fee-0f-$100 -for-the -May-—exanination; -and-5128 -for -the -Nevember
examination:--Fhe-licenses -granted -at-the May-exar-expire-as
of ~-Decenber-~-3i-unltess -renevedr--Fhe-ticenses—granted-at-the
November ~axam-remain-in-effect-untir-Pecember-3i-of -the
folltowing —year-and-then-must -be-reneweds

€3 —-Bach-persen-registered-as-an-inactive-nursing -home
administrator-shatl -pay-a-registration-fee—ofk-$50+

¢4y~ -Baek-persen-granted -a-temporary-permnit -shall-pay-a
permit-fee-of-$60-

5y ~-Bach-person-granted -reciproeity -ticensure —shatl -pay
a-reciprocity-fee-of ~$85-and-this-shaltl-inetude-the-original
ticense-or-regiastration, —bubt-not-the-application-feer--Fhe
recipreeity-ticense expires-en-becenber-3i-unitess-reneved:

¢6)—-Baeh-persen-appltying -for-renewat—of -an-active
nursing ~-pome-adrinistrators-ticense -shatt-pay-$166-annuatly-on
or-before—Pecenber-3t-of each-year:

¢#r~—Baek-person-applying —fop-renewal-of -an-inastive
nursing home-adminiatraters-registration-shatl pay-5$56
annuatly-on—er-before-Pecenber-3i-of-each-years

8y~ -Baeh-persen-applying-for-a-dupticate-ticenser
regintration-or-tenmporary-permit-shatl-pay-61or

¢9)--Bach-person-applying —for-retnstatement -of-an-expired
rieense —er-registration-pust ~-pay-aki-detinguent -renewal -feesr-
Reinstatement-is-subject-to-board-approvalk-and-is-timited-to
applieations-within-2-yeaprs-of-expiration-dater

{10y --Eaeh-person-requesting-a-iist of-ackive-and
tnaetive nursing -heme -adwniniatrators-shatl-pay-a-fee-o£-510
for-the-kistr

i) -—Compietion—ef-records -for-ticensing-histopry-shati
regquire-a-fee-of-$

€x2r--R T -pay e -postaarited -after-Pecenber-3k-will
be-eonsidered -delinguent-and -a-penalty-fee-0f-$58 ~shali-be
eharged-in-add ttion—to-the-reguiar-annuval -icensee-feoer

{1) The examination and license fees shall be as

b
followg:
{a).. application fee $ 30.00
ik} examination and license for the 100,00
May_examination
{c) examipatiop and license for the 120,00
November examination
{4) inactive reneval tee 30.00
{e) _active renewal fee 60,00
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(£f) temporary permit 40.00

{9} regiprocity 85.00

{h) duplicate license 10,900

{i} lists of licensees 10.00

{3} verification of licensure

(k) __late yenewal (if paid after 25.00
December 31)

- ¥}
Auth: Sec. 37-1-131, 37-1-134, 37-9-304, MCA; IMP, Sec.
37-9-304, MCA

REASON: The proposed amendments will update the fee schedule
and make the fees commensurate with program area costs.

"8,34.419 REINSTATEMENT OF EXPJRED LICENSE (1) An
application for reinstatement for an expired license may be
filed within 2 years of the expjiration date ef-expiration,
provided the applicant can establish to the gatisfaction of
the board that he-eontinues-te-be-gquatified the continujing

The application must be
accompanied by all delinquent fees which shall not be
refunded."

Auth: Sec, 37-1-131, 37-9-203, MCA; IMP, Sec. 37-9-305,
MCA

REASQN: The proposed amendment adds continuing education as a
requirement of reinstatement.

3. ARM 8.34.401, 8.34.403, B.34.404, 8.34,409, 8.34.418,
8.34.420 and 8.34.422 are being proposed for repeal. These
rules are located at pages 8-1035 through 8-1044,
Administrative Rules of Montana. The rules being repealed are
redundant, obsolete or unnecessary.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submjtted to the Board of
Nursing Home Administrators, Arcade Building, Lower Level, 111
North Jackson, Helena, Montana 56920-0407, no later than
October 25, 1991.

5. Steven J. Shapiro, attorney, of Helena, Montana, has
been designated to preside over and conduct the hearing.

BOARD OF NURSING HOME
ADMINISTRATORS
MOLLY L. MUNRO, CHAIRPERSON

e QI LA

ANDY POOLE, PEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 3, 1991.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF B8.64.402 FEE SCHEDULE AND
8.64.505 CONTINUING EDUCA~

In the matter of the proposed )
amendment of rules pertaining )
to fees and continuing educa- )
tion and the proposed adoption ) TION AND THE ADOPTION OF NEW
of new rules pertaining to ) RULES PERTAINING TO THE
definitions, applications for ) PRACTICE OF EMBRYO TRANSFER
certification, examinations, ) IN VETERINARY MEDICINE
continuing education, use of )

specific drugs - supervision, )

record keeping and unprofes- )

sional conduct with respect to )

embryo transfer )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 12, 1991, the Board of Veterinary Medicine
proposes to amend and adopt the following rules pertaining to
the practice of veterinary medicine and non-surgical embryo
transfer.

2. The proposed amendments will read as follows: (nhew
matter underlined, deleted matter interlined)

"8,64,402 FEE_SCHEDULE
(1) through (1) (c) will remain the same.
{2) Embrve transfer technicians
{a) Application for examipation
wa tion 25.00"
Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-1-134, 37-18~
104, MCA

REASON: This amendment will establish fees for embryo
transfer licensees and to make them commensurate with program
area costs.

"8,64.505 CONTINUING EDUCATION (1) Each veterinarian
licensed shall be required to obtain every two years a minimum
of 20 credit hours of continuing education approved by the
board. The credit hours must be obtained within the 24 months
prior to renewal on November 1 of the even-numbered years.

Ligg_5gg__11gggﬁsd_lgg__tnuLJauLIul__gglsndaz_xgaxﬁ__gx
gQuga:19n_xgn9:s1ng_ngsg__ngll_hg_Iggu;_,g_xsggmwmuﬁ_;__hguz,

(a) through (c) will remain the same."
Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-307, MCA

REASQN: This amendment is proposed to set hours for
continuing education for licensees licensed less than two
years but more than one.
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3. The proposed new rules will read as follows:

"1 DEFINITIONS - LIMITATION ON PRACTICE (1) For the
purposes of these embryo transfer rules, the phrase "non-
surgical embryo transfer" means "the procedure of the removal
of ova or embryos from a donor bovine animal and subseguent
implantation of the embryos into a surrogate mother bovine
animal, including the follow-up verification of pregnancy
status."

(2) The practice of non-surgical embryo transfer
involves basic knowledge, skills and abilities in manual
rectal palpation, synchronization and stimulation with
hormones, administration of local anesthetics, flushing with
lab media, use of microscopes, freezing and thawing of
embryos, catheterizing animals, administration of antibiotics
and grading of embryos.

(3) Permissible practices and procedures that may be
performed by embryo transfer technicians are limited to those
that fall within the scope of non-surgical embryo transfer, as
defined in this rule.®

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

"I1 _APPLICATIONS FOR CERTIFICATION - QUALIFICATION

(1) Applications for certification as embryo transfer
technician (ETT) shall be made on forms provided by the board.

(2) Applications shall include:

(a) a current photograph of the applicant certified by a
notary;

(b) certified transcripts verifying the reguired
education sent directly from the college or university
attended; and

(c) an original form signed by the applicant and a
veterinarian licensed to practice and residing in this state
in which the veterinarian agrees to supervise the possession
and administration of specific drugs necessary for embryo
transfer procedures.

(3) Applicants must be at least 18 years of age and have
successfully completed at least six semester hours of 300
lavel reproductive physiology and endocrinology courses from
accredited colleges or universities.”

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

“I1I__CERIIFICATE EXAMINATIONS =~ REEXAMINATIONS

(1) Certification examinations will consist of a written
examination and a practical examination.

(2) Examinations will be administered at times and
places designated by the board in advance.

(3) The written examination will test the applicants'®
knowledge of reproductive physiology, embryology,
endocrinology, pharmacolegy, grading of embryos, freezing and
storing of embryos and export regulations.

(a) The passing score on the written examination will be
70% overall.

(4) The practical examination will test the applicants’'
knowledge and skills in administration of epidural blocks,
catheterization, use of pipettes, and palpation.
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(a) Practical examinations will be graded on a pass-fail
basis.

(5) If an applicant fails either the written examination
or the practical examination, he or she must pay the required
examination fee and retake the entire examination, both
written and practical.

(6) There will be no limit on the number of times an
applicant may retake the examination to qualify for
certification.”

Auth: 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

"IV __ANNUAL RENEWAL AND CONTINUING EDUCATIQN (1) A
person certified as an embryo transfer technician under these
rules must renew his certificate annually before November 1.

(2) The certificate shall be issued by the department
upon payment of a fee fixed by the board and on presentation
of evidence satisfactory to the board that the certificate
holder has ten credit hours of continuing education in embryo
transfer during the preceding year.

(3) New certificate holders shall be granted the renewal
the first year without attending the educational programs.

(4) The board may waive, revise, or suspend continuing
education reguirements or particular program requirements for
applicants who cannot fulfill those requirements because of
individual hardship.

(5) A certificate holder may be granted a grace period
of three months after the November 1 deadline in which to
fulfill continuing education requirements. This grace perijiod
will be granted only upon written request to the board,
payment of the renewal fee, and board approval. A certificate
valid for the duration of the grace period will be issued only
to a person granted grace by the board.

(6) Failure of a person to renew his or her certificate,
apply for a grace period or to obtain hardship relief within
90 days of the November 1 deadline constitutes a forfeiture of
the certificate. A defaulting certificate holder under this
provision must apply and qualify for a new certificate,
ineluding passing the applicable examinations if he or she
wishes to renew his or her certificate and practice.

(7) It is the responsibility of the certificate holder
to maintain proof of his or her continuing education
attendance.

(8) Continuing education credits obtained during a
license year or grace period cannot be used for the next year.
(9) Proposed continuing education programs must be

approved in advance by the board.

(10) Persons exempt from these provisions are licensed
veterinarians, new certificate holders for their first annual
certificates, and persons on active duty in a branch of the
armed services of the United States."

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

“Y. USE OF SPECIFIC DRUGS - SUPERVISIQN (1) Possession
and administration of drugs by an embryo transfer technician
is limited to the following specific drug categories:

(a) local anesthetics;
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(b) antibiotics used in reproductive work; and

(¢) synchronizing and stimulating hormones used in
reproductive work.

(2) Possession and administration of specific drugs by
embryo transfer technicians must be under the supervision of a
veterinarian licensed to practice and residing in Montana.
Records of supervision forms signed by the technicians and the
supervising veterinarians will be maintained by the board.
When a new or different veterinarian agrees to supervise a
technician, it is the technician's responsibility to see that
a new supervision form is filed with the board."

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

"yl RECORD KEEPING (1) Embryo transfer techniciang
must make and maintain the following records related to embryo
transfers:

(a) For each donor insemination, a written record of the
permanent identification or registration name and registration
number of the male whose semen is used. The embryo transfer
technician must use his records compiled under this rule when
completing forms for, or providing data to, breed associations
and others.

(b) For each donor collection, a written record showing:

(i) permanent identification or registration name and
registration number of each female from which embryos were
recovered;

(ii) date of recovery of each embryo;

(iii) the number of transferable embryos recovered,
including stage and grade as established by the international
embryo transfer society (IETS);

(iv) jdentification of each recipient to which embryos
were transferred;
(v) date of transfer of each embryo; and

(vi) complete records of all embryos divided.

(c) For all embryos recovered:

(1) all frozen embryos must be labeled and graded in
keeping with the standardized procedures of IETS;

(ii) an inventory record of all frozen embryos in
storage must be maintained; and

(iii) a record of all divided embryos in storage must be
maintained in such a manner that animals that result from
divided embryos can be identified on applications for their
respective registration, if necessary.

(d) For embryo transfer technicians who purchase and
sall embryos, complete records of the embryo transactions at
the time of sale, including, but not limited to, date of sale
of all embryo sales, together with the name and address of the
purchaser, the permanent identification and breed of the
recipient, and the identity of the embryo transferred.

(e} For embryo transfer technicians maintaining
recipient herds:

(1) the identity of all recipients at the time
acquired;

(ii) the date each animal was acquired;

(iii) the name and address of the person or firm from
whom it was acquired;

MAR Notice No. B-64-16 17-9/12/91



~1629-

(iv) the official health record, including brucellosis
calfhood vaccination and certificate/tag/tatoo, if available;

(v) a complete record of health testing, vaccinating
and parasite control while the animal was in the possession or
custody of the embryo transfer technician; and

(vi) the date of each embryo transfer and the date
removed from the premises, the name and address of the person
or firm receiving said recipient, and the identity of the
embryo.

(f) For all embryo transfer technicians using specific
drugs, a drug log on a form provided by the board showing the
identity, date of acquisition and disposition of all drugs the
embryo transfer technician obtains and administers.

(2) All of the toregoing records must be maintained for
a perjod of at least six years."

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA

"V1l UNPROFESSIONAL CONDUCT (1) The Board may, with
respect to the practice of non-surgical embryo transfer,
either refuse to grant a certificate of registration or
suspend or revoke a certificate of registration on the grounds
and procedures set forth in 37-18-311, MCA, and ARM 8.64.405,

(2) For the purpose of implementing the provisions of
section 37-18-104, MCA, the board defines "unprofessional
conduct" subject to the disciplinary powers of the board for
embryo transfer technicians as follows:

(a) Any act invelving moral turpitude, dishonesty or
corruption relating to the practice of embryo transfer whether
the act constitutes a crime or not. If the act constitutes a
crime, conviction in a criminal proceeding is not a condition
precedent to disciplinary action. Upon such a conviction,
however, the judgment and sentence is conclusive evidence at
the ensuing disciplinary hearing of the guilt of the
certificate holder or applicant of the crime described in the
complaint, indictment or information, and of the person's
violation of the statute on which it is based. For the
purpose of this section, conviction includes all instances in
which a plea of guilty is the basis for the conviction and all
proceedings in which the sentence has been deferred or
suspended.

(b) Violation of any state or federal statute or
administrative rule regulating the practice of embryo
transfer.

(¢) Advertising which is false, fraudulent, or
misleading;

(d) Resorting to fraud, misrepresentation or deception
in the examination or treatment of an animal or in billing or
reporting to a person, company, institution or agency;

(e) Incompetence, negligence, or use of any practice or
procedure in the practice of embryo transfer which creates an
unreasonable risk of physical harm or serious financial loss
to the client;

(f) Malpractice, or an act or acts falling below the
generally accepted standard of care for embryo transfer
technicians whether actual harm was suffered by any patient or
client;
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(g) Suspension, revocation, or restriction of the
individual's certificate to practice embryo transfer by
competent authority in any state, federal, or foreign
jurisdiction for reasons that would be grounds for
disciplinary sanction in this jurisdiction, a certified copy
of the order or agreement being conclusive evidence of the
revocation, suspension, or restriction;

. (h) Possession, use, addiction to, diversion or
distribution of controlled substances or legend drugs in any
way other than legitimate use for embryo transfer procedures
as authorized by the supervising veterinarian licensed in
Montana, or violation of any drug law;

(1) Failing to cooperate with an investigation
authorized by the board of veterinary medicine by:

(1) not furnishing any papers or documents in the
possession of and under the control of the certificate holder;
(i1) not furnishing in writing a full and complete
explanation covering the matter contained in the complaint; or

(iii) not responding to subpoenas issued by the board or
the department, whether or not the recipient of the subpoena
is the accused in the proceedings;

(j) Interfering with an investigation or disciplinary
proceeding by willful misrepresentation of facts or by the use
of threats or harassment against any client or witness to
prevent them from providing evidence in a disciplinary
proceeding or any other legal action;

(k) Failure to comply with an order issued by the board
or an assurance of discontinuance entered into with the board;

(1) Practice beyond the scope of practice encompassed
by the certificate;

(m) Failing to maintain appropriate records as
specified in the rules of the board;

(n) Failing to adequately supervise auxiliary staff to
the extent that the donor or recipient's physical health or
safety is at risk;

(o) Aiding or abetting an uncertified person to
practice when a certificate is required;

(p) Performing embryc transfer while the embryo
transfer technician's certificate is suspended, revoked, or
not currently renewed.

{q) Willful or repeated violations of rules established
by any health agency or authority of the state or a political
subdivision thereof;

(r) Engaging in the practice of embryoc transfer while
suffering from a contagious or infectious disease creating a
serious risk to public health;

(s) Cruel or inhumane treatment of animals."

Auth:; Sec. 37-18-202, MCA; IMP, Sec. 137-18-104, MCA

: These new rules are being proposed to implement
section 37-18-104(3) (b) (the Embryo Transfer statute) which
was mandated by the 1989 Legislature and amended in Ch. 321,
Laws of 1991. These new rules deal with definitions,
qualifications for licensure, examinations, continuing
education, supervision and record-keeping.
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4. Interested persons may present their data, views or
argumente concerning the proposed amendments and adoptions in
writing to the Board of Veterinary Medicine, Lower Level,
Arcade Bujilding, 111 North Jackson, Helena, Montana 59620~
0407, no later than October 10, 1991.

§. If a person who is directly affected by the proposed
amendments and adoptions wishes to present his data, views, or
arquments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Veterinary
Medic¢ine, Lower Level, Arcade Building, 111 North Jackson,
Helena, Montana 59620-0407, no later than October 10, 1991.

6. If the Board receives requests for a public hearing
on the proposed amendments and adoptions from either 10
percent or 25, whichever is less, of those persons who are
directly affected by the proposed amendments and adeptions,
from the Administrative Code Committee of the legiszlature,
from a governmental agency or subdivision or from an
association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF VETERINARY MEDICINE

BY: uﬂ““‘-h—
ANDY%Z&%Y DIRECTOR

DEPARTMENT OF COMMERCE

certified to the Secretary of State, September 3, 1991.
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BEFORE THE MONTANA BOARD OF SCIENCE
AND TECHNOLOGY DEVELOPMENT
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF FUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
8.122.607 AND B.122.616, AND
THE PROPOSED ADOPTION OF NEW
project loan, medical research RULES PERTAINING TO RESEARCH
facility projects and the AND DEVELOPMENT LOANS MADE

In the matter of the proposed )
)
)
)
)
proposed adoption of new rules } BY THE MONTANA BOARD OF
)
)
)
)
)
)

amendment of rules pertaining
to application procedures for
a research and development

pertaining to research and SCIENCE AND TECHNOLOGY

development loans made by the DEVELOPMENT TO MONTANA

Montana Board of Science and COMPANIES, MEDICAL RESEARCH

Technology Development FACILITIES AND UNIVERSITY-
BASED RESEARCH AND DEVELOP-
MENT PROGRAMS

TO: All Interested Fersons:

1. On October 22, 1991, from 9:00 a.m. to 11:00 a.m., a
public hearing will be held in the fourth floor conference
room of the Power Block Building, located on the southwest
corner of Sixth Avenue and Last Chance Gulch, Helena, Montana,
to consider the proposed adoption of rules pertaining to loans
made by the Montana Board of Science and Technology
Development to Montana companies, medical research
facilities, and university-based research and development

programs.
2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)
» 7 (+) S C ND
~_§U s [+] AND

(1) through (1) (c) will remain the same.

(d) the proposal goals _and objectives;

(e) through (i) will remain the samae.

(j) a list of milestones delineated on a time line which
describes specific tasks to be achieved, and as more fully
described in new rule 1I;

(k) through (n) yill remain the same,

o ar ipa
Auth: Sec. 90-3-204, MCA; IMP, Sec. 90-3-204, MCA

"8.122,616 MEDICAL RESEARCH FACILITY PROJECTS -
V. (o] N
(1) The procedural rules set forth in ARM 8.122.606,
8.122.607, 8.122,608, 8.122.609, 8,122,610, 8.122.611,
8.122.613, 8.122,614 and 8,122.615, are applicable to the
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grants made by the board pursuant to chapter 634, L. 1989 apd

(2) As required by section 1, chapter 634, L. 1989, and

. n =-3- , the funds

granted by the board must be used to match federally
appropriated funds on at least a feur-te-eme 2 1/2 %o }
federal-to-state matching basis for construction, equipment,
and start-up operating costs for medical research facility
projects in the state.

(3) will remain the same."

Auth: Sec. 90-30-204, 90-3=-901, MCA; IMP, Sec. 90-3-204,
MCA

3. The proposed new rules will read as follows:

v]__RESEARCH AND DEVELOPMENT PROJECTS OF MONTANA

COMPANIES, MEDICAL RESEARCH FACILITIES. AND UNIVERSITY-BASED

- [}

(1) In

addition to the information required in ARM 8.122.607, the
research and development proposal must also contain
information pertaining to specific scientific and
technological aspects of the project. This information
includes the following items:

(a) A problem statement and bhackground which describes:

(i) the present state of the technology;

(ii) existing competing technologies, if any;

(1ii) the advantages of the proposcd technology
specifically for Montana companies;

(iv) the limitations in the existing technolegy which
make an improved or new technology desirable.

(b) A propesed work plan which describes:

(1) the methods used by the applicant to solve
technical problems in addition to the preliminary data or test
results that support the methodology and feasibility of the
project; and

(ii) the role of each participating organization and
location where the work will be carried out.

(c) A resources statement which describes:

(i) the facilities and equipment made available to the
project by the company and non-profit partners, if any, and to
the medical research facility or university; and

(ii) the arrangements made for providing or securing
other required technolegical resources for the project."

Auth: Sec., 90-3-204, MCA; IMP, Sec. 90-3-204, MCA

"II__RESEARCH AND DEVELOPMENT PROJECTS OF MONTANA

RESEARCH AND DEVELOPMENT PROGRAMS - COMMERCIALIZATION
QJEC (1) In addition to the information
required by ARM 8.122.607 and new rule 1, the research and
development proposal must also contain information pertaining
to the commercialization potential of the project. This
information must include the following items:
(a) A market analysis which describes the following:
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(i) total market, including any analysis of both the
demographics and projected sales;

(ii) an identification of the target market, including
an analysis of both the demographics and projected sales;

(1ii) an identification of the competition and their
respective market shares;

(iv) product and strategic differentiation; and

(v) the marketing strategy.

(b) Plan of protection of proprietary rights which must
address the following:

(1) the ownership of the technology if proprietary
technology results from or is utilized by the project;

(i) the terms under which the company has control of
the technology if the technology is not owned by the company;
(iii) status of any existing patents, copyrights,
licensing agreements, trade secrets, or other types of

protection that must be considered;

(iv) the barriers to entry that exist for potential
conpetitors if the technology is not proprietary.

(¢) For Montana companies only, the applicants must
describe the marketing, sales, distribution, and customer
service plan which constitutes the marketing strategy.
Specifically, the description of the marketing strategy must
describe the following:

(i) product positioning, pricing, and promotion;

(ii) anticipated sales strategy, addressing utilization
of direct sales, manufacturers' representatives, distributors
or licensed sales, whichever is applicable;

(i1ii) distribution channels and manner in which the
distribution channels will be supported;

(iv) post-~sale servicing.

(d) For Montana companies only, a manufacturing strategy
must also describe the following:

(1) the one~-year, three-year, and five-year production
strategy;

(ii) whether the technological development will be
commercialized by licensing out the production and
distribution and, if so, why; and

(1ii) the steps that will be maintained for guality
control."

Auth: Sec. 90-3-204, MCA; IMP, Sec. 90-3-204, MCA

" VEL N (o) ONTAN
- A FO (1) The

applicant must provide five years pro forma financial
statements for the company. These financial statements must
include income statements, balance sheets, and cash flow
projections. Specifically,

(a) the income statement must identify revenues by
source and specify revenues generated by the proposed project;

(b) the pro forma financial statements must include the
income statements, balance sheets, and cash flow projections
for the next five years; and

(c) the financial statements should correspond to the
company's fiscal year.
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(2) The applicant must attach financlial statements, as
regularly prepared by the company for the most recent quarter
and fiscal year."

Auth: Sec. 90-3-204, MCA; IMP, Sec. 90-3-204, MCA

"1y _RESEARCH AND DEVELOPMENT_PROJECTS OF MONTANA

- HNIC
DEVELOPMENT AND COMMERCIALIZATION MILESTONES (1) The
technical development and commercialization milestones must
include:

(a) Project tasks must be listed in priority order for
each quarter of the project year, as required. The dates for
each gquarter must also list the anticipated funding dates;

(b) Both technological development and commercialization
milestones must be addressed;

(c) 1If available, gantt charts, pert charts, CPM
diagrams, and task and personnel schedules should be attached;
(d) The amount of the board loan and match dollars

associated with each activity must also be designated; and

(e) Project disbursement schedule for board funds."

Auth: Sec. 90-3-204, MCA: IMP, Sec¢., 90-3-204, MCA

4. The rules proposed to be amended, ARM 8.122.607 and
8.122,616, can be found on pages 8-4772 and 8-4776 of the
Administrative Rules of Montana.

5. These amendments and new rules are being proposed in
order to more comprehensively implement the Montana Science
and Technology Development Act, as set forth in Title 90,
chapter 3, MCA, and SB 242 (Chapter 594, Laws of 1991) and SB
105 (Chapter 429, Laws 199]1) passed by the 52nd Legislature
and signed into law by the Governor on April 24, 1991, and
April 15, 1991, respectively.

6. Interested persons may present their data, views or
comments either orally or in writing at the hearing. Written
data, views, or comments may also be submitted to Mr. carl
Russell, Executive Director, Montana Science and Technology
Alliance, 46 North Last Chance Gulch, Helena, Montana 59620,
no later than 5:00 p.m. on October 25, 1991.

7. Mona Jamison, legal c¢counsel, will preside over and
conduct the hearing.

MONTANA BOARD OF SCIENCE AND
TECHNOLOGY DEVELOPMENT
RAY TILMAN, CHAIRMAN

e QL fqﬁl\_ﬂ.

ANDY POOLE, DE DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, September 3, 1991.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.20.255 and new rule I ) FOR PROPOSED AMENDMENT

concerning service connection fees ) OF 16.20.255 AND
for public water supplies ) NEW RULE 1

(Water Quality Bureau)
To: All Interested Persons

1. On October 4, 1991, at 9:30 A.M., the Board will hold
a public hearing in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules and the adoption of new rule I.

2. The proposed new rule does not replace or modify any
section currently found in the Administrative Rules of Montana.
The new rule implements a fee structure to be assessed annually
on public water supply systems suppliers.

3. The proposed amendment would extend the exemption
from maximum contaminant level and treatment technique require-
ments to public water systems that have entered into a compli-
ance plan with the Department.

4. The rule, as proposed to be amended, appears as fol-
lows (new material is underlined; material to be deleted is
interlined):

CO - (0) (1) Remains the

v¥ritten notice to the supplier,
AUTH: 75-6=-103, MCA; IMP: 75-6-103, 75-6-107, MCA

BULR I SERVICE CONNECTION FEES (1) A public water
supply system must pay to the department an annual fee for each
state fiscal year. The annual fee must be postmarked or
delivered to the department no later than March 1 of each year.
Payment for fiscal year 1992 must occur no later than March 1,
1992, Each annual fee is considered payment for the next state
fiscal year.

(2) (a) for purposes of this rule, an active service
connection is one that provides water service to a customer who
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pays ftor that service.

(b) The annual fee does not apply to a service connec-
tion if:

(i) the service connection has been turned off for the
entire fiscal year prior to any March 1 fee payment deadline;
and

(ii) the public water supply system has not required
payment for service for that time period.

(¢) Each community public water supply system supplier
must determine the total number of active service connections
for each fiscal year based on an assessment that occurs between
July 1 and August 1 of that fiscal year.

(d) The total annual service connection fee is determined
by multiplying the number of active service connections by the
appropriate annual fee per service connection.

(e) Regardless of the number of service connections, the
minimum annual fee for any community public water system is
$100.

(3) Fees for community public water supply systems are
determined as follows:

(a) The annual fee per active service connection is $2.25
for fiscal years 1992 and 1993.

(b) Beginning fiscal year 1994, the annual fee per active
service connection is $2.00.

(4) Fees for non-community public water supply systems
are determined as follows:

(a) The annual fee for a non-transient non-community
public water supply system is $100.

(b) The annual fee for any other non-community public
water supply system is $50.

(5) Failure to pay the annual fee by March 1 of the
fiscal year for which the fee is assessed subjects the system
supplier to an additional charge to be calculated by multiply-
ing the fee by 10% for each calendar month in which the fee is
not paid.

AUTH: 75-6-103, MCA; IMP: 75-6-104 and 75-6-108, MCA

5. The department is proposing these rules in order to
implement an annual fee system for public water supply systems
as provided for with the passage of Senate Bill 407, and to
extend the exemption for systems under a compliance plan.

6. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Department of
Health and Environmental S$ciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than October 10, 1991.

7. bavid Simpson, Chairman of the Board, has been
designated to preside over and conduct the hearing.

QNIS IV§£N, D?rector

Certified to the Secretary of State _Septemher 3, 19931 .
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.8.807 and 16.8.809 and )} ON PROPOSED AMENDMENT OF
the repeal of 16.8.810 which ) RULES 16.8.807 AND
update the incorporations by ) 16.8.809 AND REPEAL OF
reference of the Montana Quality } 16.8.810
Assurance Manual.

(Air Quality Bureau)

To: All Interested Persons

1. On October 4, 1991 at 10:00 a.m., the Board will hold
a public hearing in Room C209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendmerit of the
above~captioned rules.

2. The proposed amendments adopt by reference recent
changes to both the Montana Quality Assurance Manual and the
U.S5. Environmental Protection Agency Quality Assurance Manual.
The proposed amendments also simplify the process by which
future changes to the Montana Quality Assurance Manual will be
adopted, while still providing the regulated community with an
opportunity for comment and hearing.

3. The rule to be repealed (16.8.810) is located at page
16-166 of the Administrative Rules of Montana.

AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA

4, The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

8 7 (1) Remains the same.

(2) Except as otherwise provided in this chapter, or un-

less written approval is obtained from the department for an
exemption from a specific part of the Montana Quality Assur-
ance Manual (Mareh—3989 July 199)] ed.), all sampling and data
collection, recording, analysis, and transmittal, including but
not limited to site selection, precision and accuracy determin-
ations, data validation procedures and criteria, preventive
maintenance, equipment repairs, and equipment selection must
be performed as specified in the Montana Quality Assurance
Manual (Mareh—3i989 July 1991 ed.) except when more stringent
requirements are determined by the department to be necessary
pursuant to the U.S. Environmental Protection Agency Quality
Assurance Manual (EPA-600/9-76-005, revised Dac. 1984 Vol. I;
EPA-600/4-77-027a, revised Jan. 1983, Vol 1I1I; EPA~600/4~
77-027b, revised Jan. 1982, Vel., III; and EPA-600/4-82-060,
Feb. 1983, Vol. 1IV), or 40 CFR, Part 50 including appendices
A through E, Part 53 including appendix A, and Part 58 includ-
ing appendices A through G (July 1, 1990 ed.), at which time
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the latter two documents shall be adhered to for the specific
exception.

(3) Remains the same.

(4) The board hereby adopts and incorporates by refer-
ence the Montana Quality Assurance Manual (Mareh-1985
ed.) and the U.S. Environmental Protection Agency Quality
Assurance Manual (EPA-600/9-76-005, revised Dec. 1984, Vol. I;
EPA-600/4-77-027a, revised Jan. 1983, Veol. II; EPA-600/4-77-
027b, revised Jan. 1982, Vol. III; and EPA-600/4-82-060, Feb,
1983, Vol. IV) and 40 CFR Part 50 including Appendices A
through E, Part 53 including Appendix A, and Part 58 includ-
ing Appendices A through ¢ (July 1, 1990 ed.), which are state
and federal agency manuals and regulations setting forth
sampling and data collection, recording, analysis and transmit-
tal requirements. A copy of these materials may be obtained
from the Air Quality Bureau, Department of Health and Environ-
mental Sciences, Cogswell Building, capitol Statjion, Helena,
Montana 59620.
AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA

16.8.809 METHODS AND DATA (1) Except as otherwise pro-
vided in this subchapter or unless written approval is ob-
tained from the department for an exemption from a specific
part of the Montana Quality Assurance Manual (Mereh-1989 July
1991 ed.), all sampling and data collection, recording,
analysis and transmittal, including but not limited to site
selection, calibrations, precision and accuracy determinations
must be performed as specified in the Montana Quality Assurance
Manual (Mareh—3989 July 199) ed.) except when more stringent
requirements are contained in the U.,S. Environmental Protec-
tion Agency Quality Assurance Manual (EPA-600/9-76-005, re-
vised Dec. 1984, Vol. I; EPA-600/4-77-027a, revised Jan. 1983,
Vol. II; EPA~600/4-77-027b, revised Jan. 1982, Vol., 1II; and
EPA~600/4-82-060, Feb. 1983, Vol. IV) or 40 CFR, Part 50 in-
cluding appendices A through E, Part 53 including appendix A,
and Part 58 including appendices A through G
ed,). Any valid recorded value at any one monitoring device
which exceeds the applicable ambient air quality standard shall
constitute an exceedance at that monitoring location but not
at any other monitoring location and permitted exceedances
shall be applicable to each monitoring location. If a valid
recorded value comprises in whole or in part an exceedance of
an ambient air quality standard, such recorded value shall not
comprise in whole or in part a second exceedance of the same
ambient air quality standard.

(2) The board hereby adopts and incorporates by refer-
ence the Montana Quality Assurance Manual (March-1589
ed.) and the U.S. Environmental Protection Agency Quality
Assurance Manual (EPA-600/9-76-005, revised Dec. 1984, Vol. I;
EPA-600/4-77~027a, revised Jan. 1983, Vol. I1I; EPA-600/4~77-
027b, revised Jan. 1982, Vol. III; and EPA-600/4-82-060, Feb.
1683, Vol. IV) and 40 CFR Part 50 including Appendices A
through E, Part 53 including Appendix A, and Part 58 includ-
ing Appendices A through G {July 1, 1990 ed.), which are state
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and federal agency manuals and regulations setting forth
sampling and data collection, recording, analysis and transmit-
tal requirements. A copy of these materials may be obtained
from the Air Quality Bureau, Department of Health and Environ-
mental Sciences, Cogswell Building, Capitol Station, Helena,
Montana 59620,

AUTH: 75-2-111, 75-2-202, MCA; IMP: 75~2-202, MCA

5. These amendments are being proposed to streamline the
procedures for updating requirements relating to quality
assurance, while still providing the regulated community with
an opportunity for comment and hearing. The Department has
found the current procedures unworkable, often requiring over
a year (and an enormous amount of effort) to complete. These
amendments also update the applicable quality assurance
requirements for ambient monitoring, as required in order to
maintain primacy.

6. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Yolanda Fitzsimmons, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than October 10, 1991.

7. David W. Simpson, cChairman of the Board, has been
designated to preside over and conduct the hearing.

N

\ .
"DENNIS IVERSON, Director

Certified to the Secretary of State _September 3, 1991 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 16.44.103, 16.44.105-106, ) ON PROPOSED AMENDMENT OF
16.44.109, 16.44.114-116, ) RULES AND THE ADOPTION
16.44.118, 16.44.123-124, 16.44.202,) OF NEW RULE I
16.44.610, 16.44.901-902, 16.44.911,)
and new Rule I dealing with permits )
for owners and ¢operators of )
hazardous waste )

(Solid & Hazardous Waste)

To: All Interested Persons

1. on October 7, 1991, at 9:00 a.m., the Department will
hold a public hearing in Room C209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the amendment of
the above-captioned rules.

2. The proposed amendments are part of the ongoing
process of seeking re-authorization from the Environmental
Protection Agency under RCRA to the sState of Montana to
continue to operate an independent hazardous waste program.
Owners and operators of hazardous waste management units must
have hazardous waste management permits during the active life,
including the closure period, for the unit. These amendments
reflect those changes required by EPA's revisjons of existing
permit requirements. The EPA revisions, mirrored by the
amendments to the current rules, more fully explain and outline
the permitting process. One new rule describeg the Department
of Health and Environmental Sciences's authority to deny a
permit.

3. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16.44.103 SCOPE OF P I E R NTS (1) Remains the
same,

(2) Owners and operators of hazardous waste management
units must have HWM permits during the active life, including
the closure period, of the unitsy
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ent ] "'n ost—c g ' m t u e -thls se .
(3)=-(7) Remain the same.
8)

t oS ision

closu b i ds_we met.
(i) The department shall approve or deny the petition
gggg; ing to the procedures outlined in subsection (9) of this
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(8) Remains the same but is renumbered (10).
AUTH: 75-10-405%, MCA;
IMP: 75-10-405, 75=10-406, MCA

44.
(1) through (5) Remain the same.
(6) Interim status terminates:
(a) through (c) Remain the same.
W,

(d) and {e) Remain the same but are numbered (e) and (f).
AUTH: 75-10-404, 75-10-405, MCA;
IMP: 7%5-10-405, 75-10-406, MCA

-44.106 A (1) and (2) Remain the
same,

(3) The department shall not issue a permit before re-
ceiving a complete application for a permit except for permits
by rule, ARM 16.44.121 or emergency permits, ARM 16.44.122.
An application for a permit is complete when the department re-
ceives an application form and any supplemental information
which are complete to its satisfaction. An application for a
permit is complete notwithstanding the failure of the cowner or
operator to submit the exposure information described in sec~
tion (7) of this rule.

O
(4) through (7) Remain the same.
AUTH: 75-10-~404, 75-10-405, MCA;
IMP: 75~10-405, 75-10-406, MCA

16.44.100 CONDITIONS OF PERMITS The following condi-
tions apply to all HWM permits, and shall be incorporated inte
the permits either expressly or by reference. If incorporated
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by reference a specific citation to these rules must be given
in the permit.

(1) through (11) Remain the same.

(12) The permittee shall comply with the following re-
porting requirements:

(a) Remains the same.

(b) fThe permittee shall give advance notice to the de-
partment of any planned changes in the permitted facility or
activity which may result in noncompliance with permit require-
ments. For a new facility, the permittee may not treat, store,
or dispose of hazardous waste; and for a facility being modi-
fied, the permittee may not treat, store, or dispose of hazard-
ous waste in the modified portion of the facility, except as

until:

(1) and (ii) Remain the same.

(13) through (23) Remain the same.

AUTH: 75-10~405, MCA; IMP: 75-10-405, 75-10-406, MCA

16,44,114 EFFECT OF A PERMIT (1) Compliance with a
valid permit during its term constitutes compliance, for pur-
poses of enforcement, with the Act and with this chapter,
2 X F 8 Bg) pRents a - AL

e .. hoge

- res e = [ Q N3 ZArgous ABtes 9,

lang. However, a permit may be modified, revoked and reissued,
or terminated during its term for cause as set forth in ARM
16.44.116 and ARM-36-44+138 16.44.117,. or the permit may be

nod :¢d upon the request o

16-44.116 apd 16.44.118.
(2) and (3) Remain the same.

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406,

MCA

16.44.115 TRANSFER OF PERMITS (1) A permit may be
transferred by the permittee to a new owner or operator only
if the permit has been modified or revoked and reissued under
ARM 16.44.116, or a minor modification under ARM 316+44+11%

is made, to identify the new permittee and
incorporate such other requirements as may be necessary under
the Act.
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the demonstration.
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-~10-406,
MCA

S

(1) When the department receives any information {for ex-
ample, inspects the facility, receives information submitted
by the permittee as required in the permit, receives a request
for modification or revocation and reissuance under ARM
16.44.902 or conducts a review of the permit file) it may
determine whether or not ohe or more of the causes listed for
modification or revocation and reissuance or both exist. 1If
cause exists, the department may modify or revoke and reissue
the permit accordingly, subject to the limitations of section
(4) of this rule, and may request an updated application if
necessary. When a permit is modified, only the conditions
subject to modification are reopened. If a permit is revoked
and reissued, the entire permit is reopened and subject to
revision and the permit is reissued for a new term. If cause
does not exist under this rule or-ARM—I6+44r1i8, the department
shall not modify or revoke and reissue the permit

. If a permit modification satisfies
the criteria in ARM 16.44.118(]1) for minor modifications, the
permit may be modified without a draft permit or public review.
Otherwise, a draft permit must be prepared and other procedures
followed as required in subchapter 9 of this chapter.

(2) The following are causes for modification but not
revocation and reissuance of permits; the following may be
causes for revocation and reissuance as well as modification
when the permittee reguests or agrees:

(a) and (b) Remains the same.

(c) the standards or regulations on which the permit was
based have been changed by promulgation of amended standards
or regulations or by judicial decision after the permit was is-
sued.
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a a with—AM-—3-6-44-902-within-ninety-—(560)days—of jfudi-
eialremandr
(d) Remains the same.
(e) the department may also modify a permit:
(1) when modification of a closure plan is required
under 40 CFR 264.112(b) or - Sur
40 CFR 264.118(b);
(i) Remains the sane.
(iii) when the permittee has filed a request under ARM
for a variance to the level of financial
responsibility or when the department demonstrates under ARM
16.44.82]1 that an upward adjustment of the level of
financial responsibility is recquired;
(iv) through (viii) Remain the sanme.
(f) Remains the same.
(3) through (5) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

ENT g8 (1)
Qz_nngn the consent of the permittee the department may modify
a permit to make the corrections or allowances for changes in
the permitted activity listed in Table I of this rule, without
following the procedures set forth in subchapter 9. Any permit
modification not processed es—a-miner—medificatien under this
seetier ryle must be made fer—eavse—and with draft permit and
public notice as reguired in ARM 16.44.116.
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t
ha e atjion, or compopent
E. Pogt-Closure
1. chapges jin pame, address, or phone pumber of contagt
ip post-clogure plan
a s os he
o rmit conditjons are not a d.
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mpoundmen hag pre ousg BCE g agtes o he

medification is not applicable to dioxin-containing wastes
{Fo20, 021, 022, 023, 026, 027, and 028)

gtated in 40 CFR 268,.5(h)(2), and prov

022, 023, 026, 027, and 028)

Note: See section (3) of this rule for modification provedures
used for e _mana e W

wagtes,

K. Land Treatment
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AUTH: 75-10-405, MCA; IMP: 75-10-405, 7%-~10-406, MCA
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(1) For purposes of determining operational readiness
following completion of physical construction, the department
must establish permit conditions, including but not limited to
allowable waste feeds and operating conditions, in the permit
to a new hazardous waste incinerator. These permit conditions
will be effective for the minimum time required to bring the
incinerator to a point of operational readiness sufficient to
conduct a trial burn, not to exceed 720 hours operating time
for treatment of hazardous waste. The department may extend
the duration of this operational period once, for up to 720 ad-
ditional hours, at the request of the applicant when good cause
is shown. The permit may be modified to reflect the extension
according to ARM 16.44.337118(1).

(a) and (b} Remain the same.

(2) For the purposes of determining feasibility of com-
pliance with the performance standards of 40 CFR 264.343 and
of determining adequate operating conditions under 40 CFR
264.345, the department must establish conditions in the permit
to a new hazardous waste incinerator to be effective during the
trial burn.

(a) Applicants must propose a trial burn plan, prepared
under subsection (2)(b){it) of this rule with Part B of the
permit application.

(b) The trial burn plan must include the following infor-
mation:

(1) through (iii) Remain the sama.

(iv) a detailled test schedule for each waste for which
the trial burn is planned including date(s), duration, quantity
of waste to bhe burned, and other factors relevant to the de~
partment's decision under subsection (2){b}{v)(g) of this rule;

(v) through (vii) Remain the same.

(viii) such other information as the department reasonably
finds necessary to determine whether to approve the trial burn
plan in light of the purposes of this subsection and the
criterja in subsection (2)¢B){v)i(eg) of this rule.

(c) through (f) Remain the same.

(g) The applicant must submit to the department a certi-
fication that the trial burn has beaen carried out in accordance
with the approved trial burn plan, and must submit the results
of all the determinations required in subsection (2)<¢b}tvi)y(£)
This submission shall be made within 90 days of completion of
the trial burn, or later if approved by the department.

(h) All data collected during any trial burn must be sub-
mitted to the department following the completion of the trial
burn.

(1) All submissions reguired by this subsection must be
certified on behalf of the applicant by the signature of a per-
son authorized to sign a permit application or a report under
ARM 16.44.+07108.

(j) Based on the results of the trial burn, the depart-
ment shall set the operating requirements in the final permit
according to 40 CFR 264.345. The permit modification shall
proceed es—a—miner—medificatien according to  ARM
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16.44.337138(1}) .

{(3) Remains the sanme.

(4) For the purposes of determining feasibility of com-
pliance with the performance standards of 40 CFR 264.343 and
of determining adequate operating conditions under 40 CFR
264.345, the applicant for a permit ®e for an existing hazard-
ous waste incinerator may mugt prepare and submit a trial burn
plan and perform a trial burn in accordance with subsections
(2) (b)+443> through (2){bHy(i) of this rule

s e
a ubmitt n (o
exempt from compliance with 40 CFR 264,343 and 264.345 and,
e are
buzrn.- Applicants who submit trial burn plans and receive
approval before submission of a permit application must
complete the trial burn and submit the results, specified in
subsection (2)-{vi)(f), with Part B of the permit applica~-
tion. If completion of this process confllicts with the date
set for submission of the Part B application, the applicant
must contact the department to establish a later date for
submission of the Part B application or the trial burn results.
bu sults_mpust be submitted prior to issuance of the
permit., I£f When the applicant submits a trial burn plan with
Part B of the permit application, %?e—br&e&—burn—uuat—bemeen-

specified-by—-the—department d
er [s) erm i in v the t burn must
be condu d an resu [-3}) d.
(5) and (6) Remain the same.
AUTH: 75~10-405, MCA;
IMp: 75-10-405, 75-10-406, MCA

4,124 P S

(1) through (3) Remain the same.

(4) 1If the department determines that the results of the
field tests or laboratory analyses meet the requirements of 40
CFR 264.272, it will modify the second phase of the permit to
incorporate any requirements necessary for operation of the fa-
cility in compliance with 40 CFR Part 264, subpart {4} M, based
upon the results of the field tests or laboratory analyses.

(a) Such permit modification may proceed as a minor modi-
fication under ARM 16.44.118, provided any such change is
minor, or otherwise will proceed as a modification under ARM
16.44.116.

(b) If no modifications of the second phase of the permit
are necessary, or if only minor modifications are necessary and
have been made, the department will give notice of its final
decision to the permit applicant and to each person who submit-
ted written comments on the phase phased permit or who re-
quested notice of final decigion on the second phase of the
permit. The second phase of the permit then will becoma
effective.

(c) Remains the same.
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(5) Remains the same.
AUTH: 75-10~405, MCA; IMP: 75-10-405, 75-10-406, MCA

In this chapter, the following
terms shall have the meanings or interpretations shown below:

(1) through (12) Remain the same.

{13) _“cComponent” means anv constituent part of a unit or
any_group of congtituent parte of a upnit which are assembled
to perform a specific function (e.g., a pump seal., pump, kiln
liner. kiln thermocouple),

(13) through (22) Remain the same but are renumbered (14)
through (23).

{24) "Elementary neutralization unit" means a device
which:

(a) 1Is used for neutralizing wastes which are hazardous
wastes only because they demonstrate the corrosivity character-
istic defined in ARM 16.44.322, or are listed in ARM 16.44.330
through ARM 16.44.333 only for this reason; and

(b) Meets the definition of a "tank", “tapk system,"
"eontainer", "transport vehicle", or "vessel" in this rule.

(24) through (35) Remain the same but are renumbered (25)
through (36).

L‘LD.

(36) through (104) Remain the same but are renumbered
(38) through (106).
(107) "Wastewater treatment unit" means a device

which:
(a) and (b) Remain the same.
(c) 1is a "tank" or "tank system" ae defined in this rule.

(106) through (108) Remain the same but are renumbered
(108) through (110).
AUTH: 75-10~40%, MCA; IMP: 75-10-405, 75-10-406, MCA

16.44,610 CHANGES DURING TEMPORARY PERMITTING (INTERIM
STATUS) (1) Exgept as provided ip section (2) of this rule,
the owner or operator of a temporarily permitted (interim

s th

Ay 27 & Treatment, gtorage. ok disposal of new hazardous

waste not previously identified in the information required by

ARM 16.44.605 the cage of newly listed or jdentified
hazardous wastes. addition of the units being used to treat,
store, or dispoge of those hazardous wastes on the effective
date of the listing or ideptification) 7
if the owner
or operator submits to the department a revision of the
information required by ARM 16.44.605 on the new waste prior
to treatment, storage or disposal of the new waste.
‘2+(b} Increases in the design capacity of processes

used at a—permitted—existing the facility mey—be-made if the
owner or operator submits to the department, prior to such a
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a revision of the information required by ARM 16.44,605
with a written 4justification explaining the need for the
capacity increase and the department approves the capacity
increase because;

a lack of avallable treatment, storage
or disposal capacity at other hazardous waste management
facilities~, og

{i1) the change is necessary to comply with a federal,

3¥(c) Changes in the processes for the treatment,
storage or disposal of hazardous waste
or additionat of processes may-be
added if the owner or operator submits a revision of the
information required by ARM 16.44.605 prior to such change with
a written justification explaining the need for the change and
the department approves the change because:
i+ the change is necessary to prevent a threat to
human health or the environment because of an emergency
situation;

s

B3 o8 4t the change is hecessary to comply with a
federal, regulatiens—er state, or local laewse requirement.

€4y{d) Changes in the ownership or operational control
of a permitted—existing facility mey be-made if the new owner
or operator submits a revision of the information required by
ARM 16.44.605 no later than 90 days prior to the scheduled
change. When a transfer of ownership or operational control
of a facility occurs, the transferring owner or operator shall
comply with the requirements of subchapter 8 of this chapter
until the new owner or operator has demonstrated to the depart-
ment that it is complying with that subchapter. The new owner
or operator shall demonstrate compliance with subchapter 8
financial requirements within six months of the date of the
change in the ownership or operational control of the facility.
All other duties imposed by ARM 16.44.609 are transferred ef-
fective immediately upon the date of the change of ownhership
or operational control of the facility. Upon demonstration to
the department by the new owner or operator of compliance with
subchapter 8 the department shall notify the transferring owner
or operator in writing that it no longer needs to comply with
ARM 16.44.609 as of the date of demonstration.

€changes ligted under section (1) of the ryle may not be made
to a permitted—exiating facility during

which amount to reconstruction of the facility.
Reconstruction occurs when the capital investment in the
changes to the facility exceeds fifty percent of the capital
cost of a comparable entirely new facility. If all other
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(a) €hanges—under—this-—section—de—not—inelude changes
made solely for the purpose of complying with the requirements
of 40 CFR 265.193 for tanks and ancillary eguipment~;

AUTH, 75-10-405, MCA;
IMP: 75-10-405, 75-10-406, MCA

16.44,901 PURPOSE QOF RULES This subchapter contains pro-
cedures for issuing, modifying, revoking and reissuing, or
terminating all HWM permits other than temporary permits (in-
terim status), emergency permits and permits by rule. The

: g pte a X genla

2S O 18 ]

oced

AUTH: 75-10-404, 75-10-405, MCA;
IMP: 75-10-405, 75-10-406, MCA

IERMINATION OF PERMITS (1) HWM parmits may be modified, re-
voked and reissued, or terminated either at the reguest of any
the permittee, or upon the depart-
went's injtiative. Howaver,
HWM permits may only be modified, revoked and reissued, or
terainated for the reasons specified in ARM 16.44.116 and
644120 . A)l requests shall be in writing and
shall contain facts or reasons supporting the request.
(2) If the department decides the request is not justi-
fied, it ghall send the requestey pernittee a brief written
response giving a reason for the decision. Denials of requests
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for modification, revocation and reissuance, or termination are
not subject to public notice, comment, or hearings.

(3) (a) and (b) Remains the same.

(c) "Minor modifications® as defined in ARM 16.44.118(]1)
are not subject to the requirements of this rule.

(4) If the department tentatively decides to terminate
a parmit under ARM 16.44.117, it shall issue a notice of intent
to terminate. A notice of intent to terminate is a type of
draft permit which folleows the same procedures as any draft
permit prepared under ARM 16.44.903.
AUTH: 75-10-404, 75-10~405, MCA
IMP: 75-10-405, 75-10-406, MCA

16.44,911 ISSUANCE AND EFFECTIVE DATE OF PERMITS

(1) After the close of the public comment period under
ARM 16.44.905 on a draft permit, the department shall issue a
final permit decision (or a decision to deny a permit for the

Jul=hy 2 0
hazardous waste mapagement unit under {RULE I)]. The department
shall notify the applicant and each person who has submitted
written comments or requested notice of the final permit
decision.

(2)-(3) Remain the same.
AUTH: 75-10-404, 75-10-405, MCA;
IMpP: 75-10-405, 75-10-406, MCA

LE T DENIA (1) The department may, pursuant
to the procedures in subchapter 9 of this chapter, deny a
permit either in its entirety or as to the active life of a
hazardous waste management facility or hazardous waste manage-
ment unit only.
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

4. The Department is proposing these amendments to the
rules in order to seek re-authorization from the Environmen-
tal Protection Agency under RCRA to the State of Montana to
continue to operate an independent hazardous waste program.
Owners and operators of hazardous waste management units must
have hazardous waste management permits during the active life,
including the closure period, for the unit. These amendments
reflect those changes required by EPA's revisions of existing
permit requirements.

5, Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Roger Thorvilson, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than October 10, 1991.

6. Patti Powell has been designated to preside over and

conduct this hearing.
%ﬁ%ﬁﬁ‘&b
S IVERSON, Director

Certified to the Secretary of State _September 3, 1991 .
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of rules ) NOTICE OF PUBLIC HEARING ON
regarding occupational ) PROPOSED AMENDMENT OF
safety and health and ) ARM 24.30.102 AND 24.30.103
construction safety ) AND

) PROPOSED ADOPTION OF

) NEW RULES I AND II

TO ALL INTERESTED PERSONS:

1. on Tuesday, October 8, 1991, at 9:00 a.m., a public
hearing will be held in the first floor conference room, Room
111, of the Department of Natural Resources and Conservation,
1520 E. Sixth Avenue, Helgna, Montana, to consider proposed
amendmente to and proposed adoption of Rules pertaining to
occupational safety and health.

2. The Department of Labor and Industry proposes to amend
its rules regarding occupational =safety and health and
construction safety.

3. The Department proposes to amend the rules as follows:

INDUSTRY (3) 1910.1 Purpose and scope. Section 50-71-311
MCA, of the Montana sSafety ajct provides that the divisien-of
werkersi-sompensatienDepartment of Labor and Industry may adopt,
amend, repeal and enforce rules for the prevention of accidents
to be known as "safety codes" in every employment and place of
employment, including the repair and maintenance of such places
of employment to render them safe. The federal eQccupational
sSafety and hHealth ajpct of 1970 does not include safety
standards coverage for employees of this state or political
subdivisions of this state. Therefore, it is the intent of
these rules adopted in subsection (3) below under the Montana
sgafety ajct that employees of this state and political
subdivisions of this state shall be protected to the greatest
extent posgible by the same safety standards for employments
covered by the federal eQccupational sSafety and hijealth eAct of
1970. The divisionDepartment is therefore adopting by reference
certain occupational safety and health standards, adopted by the
United States sSecretary of 2Labor under the eQccupational
sgafety and hHealth act of 1970 which are found in the federal
register as indicated below. Under section 2-4-307 MCA, the
ddvisionDepartpent consents to the omission from publication in
the code or register the rules adopted below because the
dt¢vistonDepartment has determined, with the assent of the
sSecretary of sState, that publication of the rules would be
unduly cumbersome and expensive. The rules in printed form are
available and copies may be obtained en--eppiicetion-te--the
divisien- ~woriersi--compensation at cost from the Montana
Dapa of Labo and ndustry P Box 1728 Helena MO ana

e nd

MAR Notice No. 24-16-30 17-9/12/91



~1661~

(2) 1910.2 Definitions. As used in the rule adopted in
subsection (3) below, unless the context clearly requires
otherwise:

(a) "Act® means the Montana sSafety aAct (sections 50-71-
101 through 50-71-334 MCA).

(b) "Assistant sSecretary of iLabor" or "sSecretary" means
the administratercommipssioner of the divisten--ef--workerst
compensation) °Y .

(¢) “Employer" means this state and each county, city ang
county, c¢lty school district, irrigation district, all other
districts established by law and all public corporatlons and
quasi publlc corporations and public agencies therein who have
any person in service under any appeintment or contract of hire,
expressed or implied, oral or written.

(d) "Employee" means every person in this state, including
a contractor other than an independent contractor, who is in the
service of an employer, ag defined above, under any appointment
or contract of hire, expressed or implied, oral or written.

(3) 1910.3 Adoption by reference. The divisten--of
workersi--compensetionDepartment of Labor and Industry hereby
adopts under section 50-71-311 MCA, a safety code for every
place of employment conducted by an employer as defined in
subsection (2) above. This safety code is adopted by reference
to the occupational safety and health standards found in the
federal-reginster; -volume 39— nmber- 125~ - pare- ¥ -dated e 27
iB'-Mr--—-secc-i-ona--—1—91—9r21———thmqh—-~19—10-a—3—09§9§g of Federal

u S, tle P, 0 9 a
{s) 1=

- w
therein, as adopted by the United States sSecretary of #[Labor
pursuant to his authority under section 6 of the federal
eQccupational sSafety and hHealth aAct of 1970. All sections
adopted above are binding on every employer as defined in
subsection (2) above even though the sections are not separately
printed in a separate state pamphlet and are omitted from
publication in the Montana aAdministrative pRegister and the
apdministrative rRules of Montana. Beetions— 1940129~ -thrrough
1926+309--0f -voiume- -39~ number--125,-— --¥--of--the-federat
register;-—dated--Fune--27,--19%---are~The Code of Federal
Regylatjons. Title 29, Part 1910, as of July 1. 1990, and
Eederal Register Vol 55, No, 151, published Mondayv, Augyst 6,
13290, pp 32015-32020, together with all safety standards adopted

s considered under this rule as the printed form
of the safety code adopted under this subsection, and shall be
used by the divisionDepartment and all employers, employees, and
other persons when referring to the provisions of the safety
code adopted under this subsection. All the provisions,
remedies, and penalties found in the Montana sSafety aAct
(sections 50-71-101 through 50-71-334 MCA) apply to the
administration of the provisions of the safety code adopted in
this subsection.

{(4) 1910.4 Numbering. For convenience, purpeses; the
federal number of a particular section found in the federal
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register shall be used when referring to a section in the safety
code adopted in subsection (3) above. The federal number shall
be preceded by the term (5). Thus, when section 1910.,27 of the
federal register pertaining to fixed ladders is to be referred
to or cited, the correct cite would be “subsection (5)1910.27 of
gsection 24.30.102 ARM".

{471y --~Amandnent - to--pection-1510:309{) --of -the--federal
registerr-—-gtection-1516+-369(k)-of-the- reginter--adopted
in-subsection-(3)-above--io-changed -in-ites-entirety- o~ read--an
foliowss

$9307909 () r— 1) -Uniens inconstatent ~-with-sections 50—-60—
663 ~-and-58—60~663-MEAT - and- rules- adopred- thereunder- - every--new
eleetrical--instatiatton-—and--akk--new--utitnation -
énstalied-after-Mareh-45-1972+~and- before Augunt- 5« -+936---and
every-trepincenent - -meditieation; - er--vepeir-or-
aster-Mareh-15r-1972 r -and -before-Auguet -5~ -1976 - of any-pord of
any-electrical-inntaiiation-or-utilivetrion- “netatied
before-hagust -5, 4976~ -sheld- be-inntalled-or-made -and merinteined
tn--aceordance--with--ihe-- provisions- - of-- the---153i- - Nationad
Biestricanl-code;—NFPA-70-19721~ANBE-€1-29F2-{Revr-0f-E2-3960)

{2} -——~Bvery--new--electricalr--instaklation - and --altl--new
utitisation-equipment~-instalted-after -August 4 --1976 - -and
repiacenent ;- fodification-—or-repair--or-rehabiiitation- after
August-ds-1076,;--or--anyp-part -of -any-electricai--inasteiletion-or
utiiipation-egquipnent-shall -be-instelled or -made-and meinteined
in--accordance--with--the--previsions-- of--the-~--1936-~ Nationed
Bieetricat-eodes~NFPA-76—199 54~ ANGI- 011975 (Rew - of--O+—4971)r

AUTH: Sec¢. 50-71-311, MCA IMP: Sec. 50-71-312, MCA

24,230,103 CONSTRUCTION SAFETY CODE (1) 1926.1 Purpose
and scope. Section 50-71-311 MCA, of the Montana sSafety ajct
provides that the divisien-of workers' conpensetionDe

may adopt, amend, repeal and enforce rules
for the prevention of accidents to be known as "safety codes" in
every employment and place of employment including the repair
and maintenance of such places of employment to render them
safe. The federal eQccupational sSafety and hHealth ajAct of
1970 does not include safety standards eoverage for emploveeg of
this state-er-perttieal-subdivisions-of-tiris-state. Therefore,
it is the intent of these rules adopted below under the Montana
sSafety ajct that employees in this state and political
subdivisions of this state shall be protected by the same safety
standards for employments covered by the federal eQccupational
sSafety and hHealth aAct of 1970. The divisienDepartment is
therefore adopting by reference certain safety and health
regulations for construction adopted by the United States
sgecretary of iLabor under the eQccupational sSafety and hHealth
sAct of 1970 which are found in the federal register as
indicated belowr a n
Under section 2-4-307 MCA,
the divisienmDepartment consents to the omission from publication
in the code or register the rules adopted below because the
dtvisieonDepartwent has determined, with the assent of the
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aSecretary of asState, that publication of the rules would be
unduly cumbersome and expeansive. The rules in printed form are
available and copies may be obtained at cogt upen-applicatten-te
the--divigionmr-of --workers'--conpensation

Labor and Industry, P.O. Box 1728, Helena, Montana 59624 or the
Superintendent of Documentg, United States Government Printing

(2) 1926.32 Definitions. The following definitions shall
apply to the application of the rules adopted in subsection (3)
below unless the context requires otherwise:

(a) YAct" means the Montana sSafety aAct (sections 50-71-
101 through 50-71-334, MCA).

£hy~=UANS I ¥~ ——means-———aiwerican——-nNational----oftanderds
iInstituter

(eb) "Approved" means sanctioned, endorsed, accredited,
certified, or accepted as satisfactory by a duly constituted and
nationally recognized authority or agency.

(dg) "Authorized person® means a person approved or
assigned by the employer to perform a specific type of duty or
duties or to be at a specific location or locations at the
jobsite.

(ed) "Rdministration" means Safety Bureau of the divisien
ef-woriers-compenesetionResearch. Safety and Training Divigion of
the dDepartment of iLabor and #Industry.

(fe) "Competent person" meana one who is capable of
identifying existing and predictable hazards in the surroundings
or working conditions which are unsanitary, hazardous, or
dangerous to employees, and who has authorization to take prompt
corrective measures to eliminate them.

(¢f) "Defect" means any characteristic or condition which
tends to weaken or reduce the strength of the tool, object, or
structure of which it is a part.

(hg) "Designated person" means "authorized person" as
defined in paragraph (d) (c) of this section.

(¢h) "Employee" means every person in this state, including
a contractor other than an independent contractor, who is in the
service of an employer as defined below under any appointment or
contract of hire, expressed or implied, oral or written.

(3i) "Employer" means this state and each county, city and
county, city school district, irrigation district, all other
districts established by law and all public corporations, guasi
public corporations, and public agencies therein who have any
person in service under any appointment or contract of hire,
expressed or implied, oral or written.

(ki) "Hazardous substance" means a substance which, by
reason of being explosive, flammable, poisonous, corrosive,
oxidizing, irritating, or otherwise harmful, is likely to cause
death, er injuryvor illness,

(3k) "Qualified” means one who, by possession of a
recognized degree, certificate, or professional standing, or who
by extensive knowledge, training and experience, has
successfully demonstrated his ability to solve or resolve

problems relating to the subject matter, the work, or the
project.
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(ml) "Safety factor" means the ratio of the ultimate
breaking strength of a member or piece of material or equipment
to the actual working stress or safe load when in use.

(n) "Secretary" means the adminéserstercommissioner of the
division--ef--workersi--compensetionDepartment of Labor and

{e)y--UgAEs-neans-sfoctaty-of-ajutonotive-eEngineerss

{(pn) "Shall” means mandatory.

(qo0) "Should” means recommanded.

(rp) "Suitable"” means that which fits, and has the
qualities or qualifications to meet a given purpose, occasion,
condition, function, or circumstance.

(3) 1926.33. The ddvinton----of----yorierss
eenpensatienDepartpent of Labor and Indugtry hereby adopts under
section 50-71-311 MCA, a safety code for every place of
employment conducted by an employer as defined in subsection
(2) (}) above. This safety code is adopted by reference to the
safety and health requlations for construction found in the
federai-register; volume -39 number-i22+-part-r-datedJune 247
197 47--sectiong——192 6+ 50~ - through 1596

as adopted
by the United States sSecretary of 3iLabor
g A 2 A B A B ang pla

nen
. All
sections above are binding on every employer as defined in
subsection (2) (4i) above, even though the sections are not
separately printed in a separate state pamphlet and are omitted
from publication in the Montana sAdministrative rRegister and
ajdminigtrative wRules of Montana. Seections— 198650~ -through
329261603 -of--volume 35~ ~-mumber ~ 1225~ -pare - II--of-- the—-federal
register-are

considered under this rule as the
printed form of the safety code adopted under this subsection,
and shall be used by the dévisienDepartment and all employers,
employees, and other persons when referring to the provisions of
the safety code adopted in this section. All provisions,
remedies and penalties found in the Montana sSafety ajct
(sections 50-71-101 through 50-71-334 MCA) apply to the
administration of the provision of the safety code adopted in
this subsection.

(4) 1926.34 Numbering. For convenience purposes, the
federal number of a particular section found in the federal
register shall be used when referring to a section in the gafety
code adopted in subsection (3) above. The federal number shall
be preceded by the term (5). Thus, when section 1926.151 of the
federal register pertaining to fire prevention is to be referred
to or cited, the correct cite would be "subsection (5)1926.151
of section 24.30.103 ARM".

AUTH: Sec. 50~71-311, MCA IMP: Sec. 50-71-312, MCA
4. The Department proposes to adopt the following rules:

RULE I INSPECTIONS AND CITATIONS
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(1) 1In order to require the state and every political
subdivision of this state to furnish to its employees a place of
employment free from recognized hazards likely to cause death or
serious physical harm to employees the Department of Labor and
Industry has adopted ARM 24.30.102 and 24.30.103. . In
accordance with such rules the Department of Labor is entitled
to conduct inspections and to issue citations for alleged
viclations. With respect to such power the tollowing provisions
apply:

(2) Posting of Notice. Each employer shall post and keep
posted a notice or notices, to be furnished by the Safety
Bureau, Montana Department of Labor, informing employees of the
protections and obligations provided for in the Montana Safety
Act. Such notice or notices shall be posted by the employer in
each public entity in a conspicuocus place or places where
notices to employees are customarily posted. Each employer
shall take steps to insure that such notices are not altered,
defaced, or covered by other material.

(3) Authority for Inspection. Any representative of the
Safety Bureau presenting himself to any place of employment
including, but not limited to, any field operation for the
purpose of carrying out the intent and purpose of the Montana
Safety Act shall be allowed entry without delay and at
reasonable times.

(4) Consultation With Employees. Any Safety Bureau
representative may consult with employees concerning matters of
occupational safety and health to the extent they deem necessary
for the conduct of an effective and thorough inspection. During
the course of an inspection, any employee shall be afforded an
opportunity to bring any violation of the Montana Safety Act
which he has reason to believe exists in the workplace to the
attention of the Safety Bureau representative.

(5) Pomting of Citations. Upon receipt of any citation
under the Montana Safety Act, the employer shall immediately
post an unedited legible copy in a prominent place where it will
be readily observable by all affected employees. A copy of the
completed Mandatory Inspection Response form(s) shall be posted
at the same location the citations were posted no later than the
time the original Mandatory Inspection Response form is
submitted to the Safety Bureau. It shall remain posted for
thirty (30) days or until all abatement action has been approved
by the Safety Bureau, whichever period is longer.

AUTH: Sec. 50-71-311, MCA IMP: Sec., 50-71-~312, MCA

RULE II RECORDING AND REPORTING OCCUPATIONAL INJURIES AND
ILLNESSES (1) Purpose and Scope. Pursuant to 50-71-311, MCA of
the Montana Safety Act and to supplement ARM 24.30.102 and
24.30.103, the Department of Labor and Industry establishes
this rule with the purpose of providing a vehicle for recording
of all occupational accidents, injuries and illnesses involving
public sector employees covered under the Act as necessary or
appropriate. Further, this rule provides for developing
information regarding the causes and prevention of occupational
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accidents and maintaining a program of collection, compilation
and analysis of occupational safety and health statistics.

(2) Definitions: As used in this rule, unless the context
clearly requires otherwise:

(a) “Recordable occupational injuries or illnesses" are
any occupational injuries or illnesses which result in: (1)
Fatalities, regardless of the time between the injury and death,
or the length of the illness; or (2) Lost workday cases, other
than fatalities, that result in loast workdays; or (3) Nonfatal
cases without lost workdays which result in transfer to another
job or termination of employment, or required medical treatment
(other than first aid) or involve: loss of consciousness or
restriction of work or motion. This category also includes any
diagnosed occupational illnesses which are reported to the
employer but are not classified as fatalities or lost workdays
cases,

(b) "Medical treatment" includes treatment administered by
a phyeician or by registered professional personnel under the
standing orders of a physician. Medical treatment does not
include first aid treatment even though provided by a physician
or registered professional personnel.

(c) "“First Aid" is any one-time treatment, and any
followup visit for the purpose of observation, or minor
scratches, cuts, burns, splinters, and so forth, which do not
ordinarily require medical care. S5uch one-tine treatment, and
followup visit for the purpose of observation, is considered
first aid even though provided by a physician or registered
professional personnel,

(d) "Lost workdays": The number of days (consecutive or
not) after, but not including, the day of injury or illness
during which the employee would have worked but could not do so;
that is, could not perform all or any part of his normal
assignment during all or any part of the workday or =shift,
because of the occupational injury or illness.

(e} "Establishment": A single physical location where
business is conducted or where services or industrial operation
are performed.

(3) Log and Summary of Occupational Injuries and
Illnesses.

{(a) Each employer shall, (1) faithfully maintain in each
establishment a log and summary of all recordable occupational
injuries and illnesses for that establishment; and (2) enter
each recordable injury and illness on the log and summary as
early as practicable but no later than six (6) working days
after receiving information that a recordable injury or illness
has occurred. For this purpose a form equivalent to the OSHA
No. 200 furnished by the Department of Labor and Industry or an
egquivalent which is as readable and comprehensible to a person
not familiar with it shall be used. The log and summary shall
be completed in the detail provided in the form. The OSHA form
No. 200 shall not be used.

(4) Period Covered. Records shall be established on a
calendar year basis.

(5) Posting Requirements. The employer shall continuously
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post the current year's log throughout the year it represents.
In addition, during the entire month of February of a calendar
year, the summary log of the previous calendar year shall be
posted. The summary log shall consist of annual totals of the
data required on the log together with the raw data.

(6) Retention of Records. Records provided for in this
part shall be retained for a minimum of five (5) years or as
long as is deemed necessary by the Department of Labor and
Industry to track potential occupational illnesses peculiar to
the work undertaken at that facility.

(7) Access to Records. Records provided for in this part
maintained and retained by an employer shall be made available
promptly upon request to representatives of the Safety Bureau,
or to workers subject to that employer, or their appointed
representatives. "Made available"™ means presenting to the
authorized person to be physically reviewed or copied as
necessary.

AUTH: Sec. 50-71-311, MCA IMP: Sec¢. 50~71-312, MCA

5. The rationale for amending Rule 24.30.102 and Rule
24.30.103 is to bring them into conformity with current federal
safety standards. The rationale for adopting Rule I and Rule II
is to establish safety and health standards with respect to
inspections and citations to ensure occupational safety as well
ag recording and reporting of occupational injuries or
illnesses.

6. Interested parties may submit their data, views or
arguments concerning the proposed amendment and adoption of
these rules in writing to the Safety Bureau, Research, Safety
and Analysis Division, Department of Labor and Industry, P.O.
Box 1728, Helena, Montana, 59624 no later than October 10, 1991.

7. The Hearings Unit of the Legal Services Division of
the Department of Labor and Industry, P.0. Box 1728, Helena,
Montana 59624, has been designated to preside over and conduct
the hearing.

/fz%ZZﬁ;a C::gl;LCc&*;iL'

Mario A. Micone, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State: %gfﬁ, k-4
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the Matter of the ) NOTICE OF PUBLIC HEARING ON
Proposed Adoption of ) PROPOSED ADOPTION OF RULE I

new rules for the control) TO CONTROL MIGRATQRY BISON FROM
of migratory bison from ) HERDS AFFECTED WITH A DANGEROUS
herds affected with a ) DISEASE

dangerous disease )

TO: All Interested Persons

1. On October 18, 1991, at 9:00 a.m., a public hearing
will be held in the conference room of the Department of
Livestock on the third floor of the Scott Hart Building, éth
and Roberts, Helena, Montana, to consider the proposed
adoption of rules to control migratory bison from herds
affected with a dangerous disease.

2. The text of the proposed rule is as follows:

RULE I UNLAWFULLY ESTRAYED AND PUBLIC OWNED MIGRATORY
BISON FROM HERDS AFFECTED WITH A DANGEROUS DISEASE (1) When
estrayed or migratory bison exposed to or affected with
brucellosis, a dangerous, contagious, zoonotic disease of man
and animals, enter into or are otherwise present within the
state of Montana one of the following action will be taken:

(a) The live bison may be physically removed by the
safest and most expeditious means from within the state
boundaries. This means may include but not be limited to
capture, trucking, hazing/aversion, or delivery to a
departmentally approved slaughterhouse.

(b) If live bison cannot safely or by reasonable and
permanent means be removed from the state they shall be
summarily destroyed where they stand by the use of firearms.
If firearms cannot be used with due regard to human safety and
public property bison may be relocated to such a danger free
area and destroyed by firearms or by any other practicable
means of euthanasia.

(¢) When bison of necessity or unintentionally are
killed through actions of the department, the carcass remains
will be disposed of by the most economical means possible.
This may include but not be limited to burying, incineration,
rendering, or field dressing for delivery to a departmentally
approved slaughterhouse or slaughter destination.

AUTH: 81-2-102 and 81-2-103, MCA; IMP: 81-2-102 and
81-2-102, MCA,
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3. The Department of Livestock believes these rules are
necessary to comply with the statutory mandate of section 81-
1-102(1), MCA, which provides in pertinent part that "the
department shall exercise general supervision over, and, so
far as possible, protect the livestock interests of the state
from . . . disease . . . ."

In addition, these rules will give the department
latitude in the treatment of bison based upon the different
circumstances which might be encountered as these bison
emigrate from Yellowstone Park.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the staff
attorney, Department of Livestock, 6th and Roberts, Helena,
Montana 59620, no later than October 17, 1991.

5. Geoffrey L. Brazier, attorney at 1law, has been
designated as hearing officer to preside over and conduct the

hearing.
Jé%k Salmond, Chairman

Board of Livestock

By: W
Loh Mitchell, staff Attorney

Department of Livestock

Certified to the Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION QF THE STATE OF MONTANA

In the matter of proposed new rule ) NOTICE OF PUBLIC HEARING ON
to reject permit applications for ) PROPOSED ADOPTION OF NEW
consumptive uses and to modify ) RULE TO REJECT OR MODIFY
permits for nonconsumptive uses ) PERMIT APPLICATIONS IN

in Towhead Gulch Basin } TOWHEAD GULCH BASIN

To All Interested Persons:

1. On October 29, 1991 at the Department of Natural
Resources, 1520 E. 6th Avenue, Helena, Montana, a public hearing
will be held in the Lee Metcalf Building, Room 43 to consider the
adoption of a new rule to reject permit applications in the
Towhead Gulch Basin.

2. The definitions set out in ARM 36.12.1010 apply to the
following proposed new rule:

"RULE I TOWHEAD GULCH CLOSURE (1) Towhead Gulch basin
means the Towhead Gulch drainage area, a tributary of the
Missouri River at Upper Holter Lake, located in hydrologic basin
411 in Lewis and Clark County, Montana. The entire Towhead Gulch
drainage, from its headwaters in Section 33, Township 14 north,
Range 3 west, MPM to its confluence with the Missouri River,
including Beartooth Creek, McLeod Gulch, Rattlegnake Gulch, and
all unnamed tributaries are contained in the closure area.

(2) The department shall reject applications for surface
water permits in Towhead Gulch, McLeod Gulch, Rattlesnake Gulch
and their unnamed tributaries for any diversions, including
infiltration galleries, for consumptive uses during any time of
the year.

{3) The department shall reject applications for surface
water permits in Beartooth Creek and its tributaries for any
diversions, including infiltration galleries, for consumptive
uses during the period from June 1 to October 31.

(4) Applications for nonconsumptive purposes shall be
received and processed. BAny permit granted for nonconsumptive
uses shall be modified or conditioned to provide that there will
be no decrease in the source of supply, no disruption in the
stream conditions below the point of return, and no adverse
effect to prior appropriators within the reach of stream between
the point of diversion and the point of return. The applicant
for a nonconsumptive use shall prove by substantial credible
evidence its ability to meet the conditions imposed by this rule.

(5) These rules apply to all surface water within the
Towhead Gulch basin.

(6) Emergency appropriations of water as defined in ARM
36.12.,101(6) and 36.12.105 shall be exempt from these rules.

{(7) These rules apply only to applications received by the
department after the date of adoption of these rules.

(8) The department may, if it determines changed
circumstances justify it, reopen the basin to additional
appropriations and amend these rules accordingly after public
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notice and hearing."”
AUTH: 85-2-112 and 85-2-319, MCA; IMP: 85-2-319, MCa

3. The rationale for Rule I is that Towhead Gulch does not
have enough flow to satisfy claimed existing water rights except
during rare runoff events of short duration. On May 6, 1986 a
petition was filed pursuant to 85-2-319, MCA with the Department
of Natural Resources and Conservation. The petition requested
the basin be closed year-round to all new consumptive uses of
water. The petitioner claims there is no unused water in Towhead
Gulch basin. The basin does not produce enough water to fulfill
the existing recorded rights. In response to the petition the
Department made a water availability analysis of the basin. The
report indicates that during at least 80% of the time water is
not available for existing diversions on Towhead Gulch for any
one month period during the irrigation season. The stream
channel has such significant losses below the petitioners upper
diversion that water rarely reaches their lower diversion.
Further McLeod Gulch and Rattlesnake Gulch historically flow
infrequently and for only short periods of time. Beartooth Creek
has a more or less perennial flow to a certain point. Water
appears available from November 1 - May 31, however from June
through October two irrigation diversions require the average
monthly flow. In order to preserve existing stream flows for
senior appropriators this rule is proposed to close the basin to
new consumptive uses of water.

4. Interested parties may present their data, views or
arguments in writing or orally at the hearing. Written data,
comments or arguments in support of or in opposition to the
adoption must be submitted to the Department of Natural Resources
and Conservation, wWater Rights Bureau, 1520 E. 6th Ave., Helena,
Mt. 59620 no later than November 1, 1991,

5. Questions concerning the proposed adoption or requests
for a copy of the water availability report should be directed to
the Department of Natural Resources and Conservation at the above
address, or call 444-6695 or 444-6610.

6. T. J. Reynolds has been designated to preside over and
conduct the hearing.

! 2
onald D. MadIntyre, ChieZ/Legal Counsel
Department of Natural Reslurces

and Congervation

Certified to the Secretary of State, September 3, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE QF PROPOSED AMENDMENT
of ARM 42.20.102 and 42.20.147 ) of ARM 42.20.102 and
relating to applications for ) 42.20.147 relating to
property tax exemptions and ) applications for property tax
criteria for agricultural land ) exemptions and criteria for
valuation ) agricultural land valuation

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On October 15, 1991, the Department of Revenue
proposes to amend ARM 42.20.102 and 42.20,147, relating to
applications for property tax exemption and criteria for
agricultural land valuation,.

2., The rules as proposed to be amended provide as follows:

42.20,102 APPLICATIONS FOR PROPERTY TAX EXEMPTIONS

(1) through {3) remain the same.

(4) The department of revenue will employ the following
exemption criteria for real property when considering exemption
claims based upon 15-6-201(1)(a), MCA:

{a) The properties will be tax exempt as of the purchase
date which is reflected on the deed or security agreement.

(b) If a property is tax exempt as of January 1 of the
current tax year and is sold to other—thamr—agovermmental a
nongualifyin purchaser after January 1 of the current tax year,
it
becomes taxable upon the transfer of the property. The tax is
prorated according to 15-16-203, MCA.

{5) The department of revenue will employ the following
exemption criteria for real ©properties when considering
exemption claims based upon 15-6-201{(1){(b), (c), (d), (e), (g),
(m), (o), or (q); 15-6-203; and 15-6-209, MCA.

(a) Real property purchased by a qualifying exemptlon
applicant after January 1 of the current tax year will become
exempt on January 1 of the following tax year if an application
is filed by March 1 of the following tax year and the property
meets statutory requirements.

t—Ff—therealproperty-—is—taxexempton—Janvary-1—of—the

. il
;“'!E"t ;’”E’fr' and—is-sotd—to ’,"9"q“??;f”"9.9“5°“”°‘ atter
unttii—the—fotiowing—Jdameary—3+ AUTH: Sec. 15-1-201 MCA; IMP,
15-6-201; 15-6-203; 15-6-209; 15-6-211; and 15-16~-203 MCA.

42.20,147 CRITERIA FOR AGRICULTURAL LAND VALUATION
(1) An applicant for agricultural land classification must
prove that the parcel(s) indicated in the application actually
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produced the livestock, poultry, field crops, fruit, or other
animal and vegetable matter raised for food or fiber or sod

ornamental, nursery, and horticultural crops that are ralsed,
qrown, or produced for commercial purposes. Proof of production
shall be evidenced by:

{a) submission of a copy of the current year's county farm
and ranch assessment filed by the owner, the owner's agent,
employee, or lessee, and

(b) weight receipt from elevator or stockyard, or

(c) wvisual confirmation by the county appraiser.

{2) through (4) remain the same, AUTH: Sec. 15-1-201 MCA;
IMP: Secs. 15-7-201, 15-7-202 through 15-7-216 MCA.

3. ARM 42.20.102 is proposed to be amended because the
1991 Legislature changed the exemption period for exempt
property sold to a nongualifying purchaser. Prior to the law
change, the property wasn't taxable until January 1 following
the sale. With the change, the exempt property is taxable at
the time of the sale.

ARM 42.20.102 must be amended to conform to the new law
(House Bill 757). Also, a provision is added for prorating the
tax for the time the property is taxable, The proposed
proration procedure is the one used for personal property
entering the state after January 1 (15-24-303, MCA). The new
law is effective for tax years beginning after December 31,
1991,

ARM 42.20.147 is proposed to be amended because the
definition of agricultural for purposes of property taxation was
changed by the 1991 Legislature. The legislature expanded the
definition of agricultural by including "sod, ornamental,
nursery, and horticultural crops that are raised, grown, or
produced for commercial purposes."

ARM 42.20.147 must be amended to conform with the new law
(House Bill 869). The new law is retroactive for tax year 1991.
Therefore, the rule must be applied retroactively.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 11, 1991.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than October 11, 1991.

6. If the agency receives requests for a publie¢ hearing on
the proposed amendments from either 10% or 25, whichever is
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less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

I o g amid
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State September 3, 1991,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT

IN THE MATTER OF THE AMEND- )

MENT of ARM 42.22.1311 ) of ARM 42.22,1311 relating to
relating to industrial ) industrial machinery and
machinery and equipment trend ) equipment trend factors
factors )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On October 15, 1991, the Department of Revenue
proposes to amend ARM 42,22.1311 relating to industrial
machinery and equipment trend factors.

2. The rule as proposed to be amended provides as follows:

42,22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND
FACTORS (1) The department of revenue will utilize the
machinery and equipment trend factors which are set forth on the
following tables. The trend factors will be used to value
industrial machinery and equipment for ad valorem tax purposes
putsuant to ARM 42.22,1306. The department uses annual cost
indexes from Marshall Valuation Service. The current index is
divided by the annual index for each year to arrive at a
trending factor. Industries with similar trending factors are
grouped, The schedules in the rule reflect an average of trend
factors for each industry group. Where no index existed in the
Marshall Valuation Service for a particular industry, that
industry was grouped with other industries using similar
equipment.,
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INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS
1991 = 100%

YEAR TABLE 1 TAELE 2 TABLE 3 TABLE 4 TABLE 5 TABLE 6

1991 1.000 1.000 1.000 1.000 . 000 1.000
1990 1.0 1.019 017 1,013 019 1.019
1989 1.04 1.049 1,043 1.036 .048 1.04
1988 1.10¢ 1.103 .097 1.094 1.104 1.10
L 1.155 1,141 1.141 1.150 ~1.149 ~ 1.156
186 1.175 1.153 1.157 1.16: 1.164 1,171
D85 ,192 1.161 1.166 1.16¢ 1,173 1.182
1984 1,214 1.177 1,181 1,185 1.130 1.199
1983 1.246 1,206 1,214 1.218 1.222 1.228
1582 1.265 1,230 1,237 1,237 1.245 1,244
1981 1.326 1.298 1.297 1.28 1.306 i.301
1980 1,466 1.440 1.430 1.41: 1.447 1.437
1979 1.620 .583 1.568  1.57: 1.598 1.591
1978 1.789 1.729 1.709 1.721 1.765 1.740
1977 1,928 1.862 1.846 1.83 1.899 1.869
1976 2,031 .973 2,946 1.93 2,001 1.967
1975 2,163 2.092 2.082 2.045 2.127 2.082
1374 2.415 2.391 2.294 2.3 2.412 2.353
73 2.798 2,774 2.629 2.739 _2.822 2.750
1972 2,900 2.869 2.716 2.845 2.936 2.854
971 3.015 2.967 2.80 2,957 3.044 2,966

TABLE 1 through TABLE 6 remain the same,
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1939 4——1556
—1999——3+618——2-700
3997 — - ——1:03¢
1996170391941
19753908 —-2:051
“19F4———2 662304
1932 44F—2-F14
1992275062816
19726612927
YEAR TABLE 7 TABLE 8
1991 1.000  1.000
1990  1.016 _ 1.023
1989  1.040  1.049
988 .08 1.103
987 .12 1,148
] L1 1.152
E 145 1,153
1584 [ 15 1,763
1983 1.18 1,187
1982 1.19 1.198
1981 1,35 1,277
1980 1.385  T1.432
1979 1.508  1.591
1978 1,644 1.738
1877 1,770 1.87¢
1976 1,868 1.985
1975 .02 2,098
197 7.3 2.356
7 2. 2.775
1972 2.54 2.880
1971 3.64: 3.994
TABLE 7

Warehousing (10)
Fertilizer Distribution (10)
Peat Moss Bagging Plant (20)

TABLE 8
Petroleum (16)
0il Refining (16)
Stationary Asphalt Plant (15)
Sugar Refinery (18)
Natural Gas Processing (16)
Note: 1. The number in each parenthesis above indicates
assigned economic life expectancies.
Note: 2. Lab equipment is to be included in its related
industry's table at 10-year life expectancy.
{2) The application of the trend factors set forth in
subsection (1) will be as reflected in the following example:
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EXAMPLE

The Trending/Depreciation Procedure

In order to use the economic age-life method to value
machinery and equipment, several steps must be followed:

1. Determine the economic life of the subject industry.
Lif 2. Acquire a set of reasonable trends for that economic
ife.

3. Acquire the original installed cost (direct and
indirect) for the subject equipment.

4, Apply the appropriate trend factor to the original
installed cost to determine replacement cost new (RCN).

5. Depreciate the RCN on the basis of age to arrive at
sound value. Example:

Industry ~ Sawmill
Economic Life - 10 years
1996 1991 Table - Table 3 (Subsection 1)

Case I II
Equipment - Motor

Original Installed Cost $ 200 $ 100
Year Installed 1980 1972

Case I Case Il

Cost—— 24— Gzt 160
REN- “pat —Ren- 267
—Govd 20 x—¢-Goved——————————28
Sommd—¥ate——— 56— Soumd—Vatve—4—53
Cost $ 200 Cost $ 100
X Trend 1.43 X Trend 1.430*
RCN 286 RCN 143
*x % Good .20 x % Good .20
Sound Value g 57 Sound value $ 29

*The trending factor is applied only to the last year of the
economic life. Although the equipment is 18 years old, it is
trended by the 10th year trend. AUTH: Sec. 15-1-201 MCA; IMP,
Secs. 15-6-138 and 15-8-111 MCA.

3. ARM 42.22.1311 is proposed to be amended because 15-8-
111, MCA, requires the department to value all property at 100
percent of its market value except as provided in subsection (5)
of 15-8-111 and 15-7-111, MCA. Through the use of
administrative rules, the department has adopted the concept of
trending and depreclating to arrive at market value for
industrial machinery and equipment, furniture, and fixtures.
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The method by which trending and depreciation schedules are
derived is described in the existing administrative rules and
that method is not being changed. The methodology results in
annual changes to the trending schedules.

Examples are updated to reflect current trend factors,

This is merely an annual update and there is no methodology

change.

The increase in the trend factors between 1990 and 1991 is
minimal. In most cases this will be off-set by annual
depreciation.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana $9620
no later than Qctober 11, 1991.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than October 11, 1991.

6. If the agency receives reguests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice o¢f the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING on
the PROPOSED AMENDMENT of

Rule 42,22.104 relating to
centrally assessed property

IN THE MATTER OF THE AMENDMENT
of ARM 42.22.104 relating to
centrally assessed property

TO: All Interested Persons:

1. On October 9, 1991, at 1:30 p.m., a public hearing will
be held in the Fourth Floor Conference Room, Sam W. Mitchell
Building, Helena, Montana, to consider the amendment of ARM
42.22,104, relating to centrally assessed property.

2. The amendment as proposed provides as follows:

42.22,104 TREATMENT OF MOTOR VEHICLES AND MOBILE EQUIPMENT

{1) Automobiles, trucks, equipment attached to the vehicle
and special mobile equipment excluded From the deflnition of situs
property are to be g

courty assessor—shatt—tramsmit—to—the—department—a—statement
shawing—the—tctu?—marke?—and—t?xabie-vuiur—forjait—automubiiesT

’
locally assessed and reported to the department of revenue by each
centrally assessed company.

(2) Each centrally aggessed company having such
equipment shall provide the department with a statement showing
the total market amd—taxable value for this—type—of each piece of
equipment for-esch—county. The market value shall be the value
shown on the automobile, truck, equipment on the back or special
mobile equipment Montana vehicle registration and payment receipt,
Companies with prorated vehicles shall provide the department with
the total number of miles traveled In and out of the state of
Montana and the market value for each vehicle,” Companies that
license fleet vehicles with the Montana Gross Vehicle Welght gcvwg
Division will use the value for each piece of equipment reporte
to GUW as the market value to report to the department. Thls
statement is to be filed at the same time the report required by
ARM 42.22.105 is filed.

3 The department of revenue may, at any time, ask for
verification of the reported equipment's market value from the
county, other agencies, other states or the company. This
verification may be, but is not Iimited to, supplying the
department with copies of each vehicle’s Montana registration

orm. Omisslon of any requested 1nformation may result 1n loss of
or a partial deduction for the equipment.

3} (4) The total market value for these assessed
automobiles, trucks, equipment attached to the vehicle and special
mobile equipment is deducted from the Montana unit value, as
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defined in ARM 42.22.121, to determine the amount of the Montana
unit value to be allocated under the provisions of ARM 42,222,122,

This methodolo shall be effective for all reportin ears
EegInn{ng after December 31, 1091. AUTH: Sec. 15-23~108, MCA;

IMP, 15-23-101, MCA.

3. The Department is proposing the amendment because the
current requirement for the reporting of licensed motor vehicles
by centrally assessed companies is to have each company list the
original cost and estimated market value for each motor vehicle
and special equipment it operates in the state. This information
is reported to the Inter-county Property Bureau where the market
value is either verified or calculated and then deducted from the
Montana allocated value for centrally assessed companies.

The purpose of the amendment is to set standard guidelines
for determining market value of automobiles, trucks, equipment
attached to the vehicle and special mobile equipment for centrally
asgessed companies. The current method doesn't have guidelines
for how market value is determined. Therefore, different market
values for the same type of equipment are used. Because of this
disparity the department has to verify or calculate the market
value for most of the reported equipment. This process is very
tedious and time consuming for the bureau. If the department
required companies to report the market value which has been
determined by the counties it would save duplicate work.

With standard gquidelines the department would only have to
spot check the reported market values to ensure compliance. To
verify the reported market values the department reserves the
right to check with the county, other state agencies, other states
or the company about the reported value of the equipment. This
protects and establishes an audit capability for the department.
If a company omits requested information, it may result in a loss
of or partial deduction for the licensed equipment. This clause
is needed to help ensure that the companies report properly.

Standard guidelines ensure that each taxpayer is being
treated equal and receiving a fair deduction for licensed
equipment.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 11, 1991.

5. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.
Lo, Collymn—

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING on
of ARM 42.19.401 relating to the PROPOSED AMENDMENT of

)
low income property tax ) rule 42,.19.401 relating to
reduction ) low income property tax

) reduction

TO: All Interested Persons:

1. On October 9, 1991, at 1:30 p.m., a public hearing will
be held in the Fourth Floor Conference Room, Sam W. Mitchell
Building, Helena, Montana, to consider the amendment of ARM
42.19.401, relating to low income property tax reduction.

2. The amendment as proposed provides as follows:

42.19,401 LOW INCOME PROPERTY TAX REDUCTION (1) The
property owner of record or hlis agent must make application
through the Property Assessment Division, Department of Revenue,
Mitchell Building, Helena, Montana 59620 in order to receive the
benefit provided for in 15-6-134 and 15-6-142, MCA. An
application must be made on a form available from the local
county assessment office before March 1 of the year for which
the benefit is sought. Applications postmarked after March 1
will not be considered for that tax year unless the agent of the
department or office manager determines

N I i. Eii !-E. i i - Il
precedimg—t2&-morths—prior—to-dammary——of thecurremt—tax—vyeary
amd

tb} the applicant was unable to apply for the current year
due to hospitalization, physical illness, infirmity, or mental
illness. These impediments must be demonstrated to have existed
at significant levels from January 1 of the current year to the
time of application. Telephone extensions and written
extensions will be granted through July 1 of the current year
for the above listed reasons. Willful misrepresentation of
facts pertaining to income or the impediments that prevent
timely application filing will result in the automatic rejection
of the application.

(2) and (3) remain the same.

(4) The applicant is required to list total income from
all sources, including otherwise tax exempt income of all types.
That income includes, but is not limited to, employment income,
business income, social security, railroad pension, teachers
pension, employment pension, veterans pension, any other
pension, alimony, disability income, unemployment benefits,
welfare payments, aid to dependent children, rentals, interest
from investments, stock/bond interest or dividends, interest
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from banks and any other income, but not including social
security income paid directly to a nursing home.

(5) Business income 18 that income reported on schedule C
+ime—5, or schedule F, Ytine—32, of the federal income tax
return;—or—the—income—reported onrstate—income—tax—return—form

[] i -
(6) "Head of household" means an unmarried individual who
is not a surviving spouse and who maintains a household

containing a dependant, as the term "head of household" is
defined In section 2 of the Internal Revenue Code, as amended,
AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-6-134 and 15-6-151 MCA.

3. The Department is proposing the amendment because
eligibility for the low income property taxable value reduction
(15-6-134 and 15-6-151, MCA) was changed by the 1991
Legislature. House Bil)l 904 excludes social security paid to
nursing homes in determining eligibility for the reduction.
Senate Bill 436 requires a head-of-household to receive the same
treatment as a single person in determining eligibility and
allows the use of net business income or loss instead of gross
income in determining eligibility.

ARM 42.19.401 must be amended to conform with the new laws.
The law changes from HB904 are retroactive for tax year 1991,
Therefore, the rule change must be applied retroactively.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 11, 1991.

5. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.
D (Al

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42,31.501 and } of ARM 42,.31.50) and 42.31,510
42.31.510 relating to ) relating to telephone license
telephone license tax ) tax

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1, On October 15, 1991, the Department of Revenue
proposes to amend ARM 42,31.501 and 42.31.510 relating to
telephone license tax.

2. The rules as proposed to be amended provide as follows:

42.31.501 DEFINITIONS (1) through (5) remain the same.

{6) The term "carrier access service" means the service a
local exchange company provides to an interexchange carrier for
the origination or termination of telecommunications.

{7) The local exchange company 1s a telecommunication
company that provides telephone access lines to members of the
general public who are its customers.

(8) Interexchange carrier does not provide access lines to
the public but provides access service to local exchange
companies in-between the orlgination and termination of
telecommunications., AUTH: Sec. 15-53-104 MCA; IMP, Secs. 15-
53-101, 15-53-104, and 15-53~111 MCA. -

42.31.510 PENALTY AND INTEREST (1) Penalty attaches if

the tax that 1s deficient is not paid within ten

days of notice of final determination. Thereafter interest is
calculated on the amount of tax pilus—penaity.

{2) In the instance of a delinquent telephone license tax

liability, interest is calculated at the rate of 1% per month or

fraction thereof on the unpaid balance of both the tax anmd—the

(3) In the instance of a deficiency, the interest is
calculated at the rate of 1% per month or fraction thereof on
the unpaid tax umrtit-—such—time-aspenatty=ttaches. AUTH: Sec.
15-53-104 MCA; IMP, Secs. 15-53-101, 15-53-104, and 15-53-111
MCA.

3. ARM 42.31.501 and 42.31.510 are proposed to be amended
because the 1991 Legislature enacted legislation providing
additional definitions and changing the penalty and interest
computation to be consistent with other taxes administered by
the Department. The rules must be amended to reflect these
changes.

4. 1Interested partles may submit their data, views, or
arguments concerning the proposed adoption in writing to:
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Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 11, 1991.

5., 1f a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than October 11, 1991,

6. If the agency receives requests for a publiec hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25,

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING on
the REPEAL of ARM 42.16.111
through 42.16.119 and 42.

IN THE MATTER OF THE REPEAL )

of ARM 42.16.111 through )

42.16.119 and 42.16.131 and )

the PROPOSED ADOPTION of Rules) 16.13]1 and the PROPOSED

I through XII relating to the ) ADOPTION of Rules I through

Uniform Review Procedures for ) XII relating to the Uniform

Taxpayer Objections to ) Review Procedures for Tax-

Additional Tax Assessments and) payer Objections to

Refund Denials ) Additional Tax Assessments
) and Refund Denials

TO: All Interested Persons:

1. On October 15, 1991, 1991, at 10:00 a.m., a public
hearing will be held in the Fourth Floor Conference Room of the
Sam W. Mitchell Building, at Helena, Montana, to consider the
adoption of rules I through XII, relating to the uniform review
procedure for taxpayer objections to additional tax assessments
and refund denials.

2, The following are the rules to be repealed since the
proposed new rules will replace or modify these rules:

42.16.111 REQUEST FOR RECONSIDERATION OF ASSESSMENT, found
at page 42-16l11 of the Administrative Rules ot Montana.

42.16.,112 FORMAL HEARING ON REQUEST, found at page 42-1611
of the Administrative Rules of Montana.

42.16.113 APPLICATION FOR FORMAL HEARING, found at pages
42-1611 and 42-1612 of the Administrative Rules of Montana.

42.16,114 CONTENTS OF APPLICATION, found at page 42-1612
of the Administrative Rules of Montana.

42.16.115 PROCESSING OF APPLICATION, found at page 42-1612
of the Administrative Rules of Montana.

42.16.116 HEARING PROCEDURE, found at pages 42-1612 and
42-1613 of the Administrative Rules of Montana.

42.16.117 TREATMENT OF EVIDENCE, found at page 42-1613 of
the Administrative Rules of Montana.

42.16.118 SUBMISSION ON BRIEFS, found at page 42-1613 of
the Administrative Rules of Montana.

42.16.,119 DEPARTMENT DECISION, found at page 42-1613 of
the Administrative Rules of Montana.
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42,16.131 REQUEST FOR REFUND, found at page 42-1621 of the
Administrative Rules of Montana. AUTH: Sec. 15-30-305, MCA;
IMP: Sec. 15-30-147, MCA, for all the above rules.

3. The new rules as proposed to be adopted provide as
follows:

RULE I UNIFORM TAX REVIEW PROCEDURE -~ DEFINITIONS -
APPLICABILITY DATE (1) The procedure for reviewling tax
assessments and refund denials shall be as described in this
sub-chapter for the following taxes administered by the
Department:

{a) Centrally assessed property taxes provided for in
Chapter 23 of Title 15, MCA;

(b) Dangerous drug tax provided for in Chapter 25 of Title
15, MCA;

(¢} Individual income tax provided for in Chapter 30 of
Title 15, MCA;

(d) Corporation license or income tax provided for in
Chapter 31 of Title 15, MCA;

(e} Coal severance tax provided for in Chapter 3% of Title
15, MCA;

(£) O0il and gas severance tax provided for in Chapter 36
of Title 15, MCA;

(g) Mining license taxes provided for in Chapter 37 of
Title 15, MCA;

(h) Resource indemnity trust tax provided for in Chapter
38 of Title 15, MCA;

(i) Public contractor's fees and tax provided for in
Chapter 50 of Title 15, MCA;:

(j) Electric energy producer's tax provided for in Chapter
51 of Title 15, MCA;

(k) Telephone company license tax provided for in Chapter
53 of Title 15, MCA;

(1) Freight line company license tax provided for in
Chapter 55 of Title 15, MCA;

(m) Cement and gypsum taxes provided for in Chapter 59 of
Title 15, MCA;

{(n) Lodging facility use tax provided for in Chapter 65 of
Title 15, MCA;

{0) Alcoholic beverage taxes provided for in Chapter 1 of
Title 16, MCA; and

(p) Tobacco product taxes provided for in Chapter 11 of
Title 16, MCA.

(2) "Tax assessment", "assessment of tax" or "assessment"
as the terms are used in this sub-chapter include original
assessaments, additional assessments and the assessment of
penalties and/or interest for any taxes listed in this rule.
The terms do not include the original assessment of centrally
assessed property taxes but do include revised assessments of
centrally assessed taxes pursuant to 15-8-601, MCA.

(3) "Director of revenue", “director", "division
administrator” and "administrator” as these terms are used in
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this sub-chapter include any person officially designated to
hear taxpayer's objections, issue a decision or perform any
other function pursuant to this sub-chapter.

(4) The rules in this subchapter apply to requests for
refunds received, and tax assessments issued, after December 31,
1991, AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-1~-211, MCA.

RULE X1 NOTICE TO TAXPAYER (1) If an auditor or agent of
the department Issues a tax assessment or denies a refund, the
department must provide the taxpayer with a notice that clearly
states:

(a) The amount of tax, penalty and/or interest which is
being assessed;

(b) The reasons for the department's determination that
the above amount is due or that a refund should be denied;

(c) The taxpayer's right to a review by the department and
his right to an appeal after a final department decision;

(d) The procedure the taxpayer is required to follow to
have the tax assessment reviewed;

(e) The taxpayer has 30 days from the date the notice was
mailed to either notify the department in writing that he does
not agree with the assessment or pay the amount assessed;

(f) The taxpayer can not contest the determination before
the department or file an appeal with the state tax appeal board
(STAB) if he fails to notify the department in writing within 30
days that he objects to the assessment;

(g) The department may issue a warrant for distraint
placing a lien on the taxpayer's property unless he notifies the
department in writing that he objects to an assessment or pays
the assessment within 30 days;

{h) The address the taxpayer should use to mail the notice
of objection to the Department;

(i) The assessment notice from the department stops the
running of the statute of limitations regarding the assessment
of the tax;

(j) 1Interest on the asgessment shall continue to accrue;

(k) The rate at which interest will accrue on the
assessment; and,

(1) The taxpayer has no guaranteed right to appeal the
assessment to a court of law if he fails to notify the
department in writing within 30 days.

(2) The taxpayer will be informed of the Taxpayer's Bill
of Rights with his tax assessment. AUTH: Sec. 15-1-201, MCA;
IMP: Sec. 15-1-211, MCA. —

RULE III TAXPAYER OBJECTIONS TQ AUDITOR'S ASSESSMENT OR
REFUND DENTAL (1) A taxpayer receiving a notice of assessment
as provided for in Rule II and who objects to the tax assessment
or refund denial, may, within 30 days from the date the notice
was mailed, notify the department in writing that he objects to
the determination. The notification of objection should be
addressed as provided in the notice,

MAR Notice No. 42-2-490 17-9/12/91



-1689-~

{(2) The taxpayer's written notification of objection to
the Department constitutes a request for review by the division
administrator, It is not required to contain specific reasons
or be in any particular form, AUTH: Sec. 15-1-201, MCA; IMP:
Sec. 15-1-211, MCA.

RULE IV CONSEQUENCES OF FAILURE TO OBJECT TO AN ASSESSMENT
IN A TIMELY MANNER (1) If the taxpayer does not notify the
department, in writing, within 30 days after being mailed an
aggessment or division administrator's decision, that he objects
to the assessment or decision:

{a) The assegsment becomes final and the assessed tax,
plus any interest and penalty must be paid;

(b) The taxpayer has waived any right to further review
before the department or appeal to the state tax appeal board;

(c) The taxpayer is not guaranteed any right to contest
the determination in state or federal court; and

(d) If any tax assessment is not paid a warrant for
distraint may be issued and the taxpayer's property seized
without further opportunity to be heard on the assessment.
AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-1-211, MCA,.

RULE V. DIVISION ADMINISTRATOR'S DECISION (1) Within 60
days after the notice of objection is malled by the taxpayer, he
may present his objections, the reasons for his objections, and
any other information to the division administrator. The
divislon administrator shall notify the taxpayer of the
opportunity to submit information upon receipt of the notice of
objection,

(2) The taxpayer may choose to present his reasons for
objections in writing, by telephone, or at an informal
conference, No official record of telephone calls or informal
conferences will be kept. However, the taxpayer or the
department with the consent of the taxpayer may record them.
Failure to present reasons within 60 days may result in a
decision being issued without consideration of the taxpayer's
specific objections.

(3) The division administrator has 60 days after the
taxpayer has presented his reasons for objection to issue a
written decision. The division administrator shall fully
explain the basis for the decision. The decision shall include
all of the applicable information required for assessments by
Rule II.

{4) A copy of the decision shall be maintained in the
divigion office for public inspection. However, if the taxpayer
has a right of privacy concerning the particular assessment, any
and all information which could identify the taxpayer must be
masked or struck from the decision in order to protect the
privacy of the taxpayer.

(5) The taxpayer has 30 days after the division
administrator's decision is mailed to pay the assessment unless
an objection is filed as provided in Rule VI. AUTH: Sec. 15-1-
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201, MCA; IMP: Sec. 15-1-211, MCA.

RULE VI TAXPAYER OBJECTION TO DECISION OF THE DIVISION
ADMINISTRATOR (1) A taxpayer who receives a division
administrator's decision as provided for in Rule IV and objects
to the decision, may, within 30 days from the date the decision
was mailed, notify the department in writing that he objects to
the determination. The notice of objection shall be addressed
as provided in the decision.

(2) The taxpayer's notice of objection to a division
administrator's decision is a request for review by the director
of revenue. It is not required to contain specific reasons or
be in any particular form,

{3) Failure to notify the department within 30 days as
provided above will result in consequences for the taxpayer as
stated in Rule IV, AUTH: Sec. 15-1-201, MCA; IMP: Sec, 15-1-
211, MCh.

RULE VII ALTERNATIVE PROCEDURES (1) After the taxpayer
has filed the notice of objection to the division
administrator's decision with the department, he may either:

(a) Allow the director of revenue to consider the
objection; or,

{b) Appeal to the state tax appeal board by filing a
complaint with the board within 30 days after mailing the notice
of objection to the department,

{(2) If the taxpayer appeals to the board, the director may
review the decision as provided in Rule X. AUTH: Sec. 15-1-
201, MCA; IMP: Sec. 15-1-211, MCA.

RULE VIII DIRECTOR OF THE DEPARTMENT OF REVENUE'S DECISION

(1) Unleas the taxpayer has appealed to the state tax
appeal board, he may present his objections, the reasons for his
objections, and any other information to the director of
revenue. The taxpayer may also rely on the objections to the
initial assessment and information as stated in the Division
Administrator's decision. The director shall notify the
taxpayer of the opportunity to submit information or file an
appeal with the state tax appeal board upon receipt of the
notice of objection,

(2) The taxpayer may choose to present his reasons for
objection in writing, by telephone, or at an informal
conference. No official record of telephone calls or informal
conferences will be kept. However, the taxpayer or the
department with the taxpayer's consent may record them, Failure
to present reasons within 60 days may result in a decision being
issued without consideration of the taxpayer's specific
objections,

(3) The director has 60 days after the taxpayer has
presented his reasons for objection to issue a written decision.
The written document shall fully explain the basis for the
decision and contain all of the applicable information required

MAR Notice No. 42-2-490 17-9/12/91



-1691~

by Rule II.
(4) A copy of the decision shall be maintained in the
Director's office for public inspection. However, if the

taxpayer has a right of privacy concerning the particular
assessment, any and all information which could identify the
taxpayer must be masked or struck from the decision in order to
protect the privacy of the taxpayer.

(5) The taxpayer has 30 days after the director's decision
is mailed to pay any tax assessment unless an appeal to the
state tax appeal hoard is filed. AUTH: Sec, 15-1-201, MCA;
IMP: Sec. 15-1-211, MCA.

RULE IX TAXPAYER APPEALS TO THE STATE TAX APPEAL BOARD

{1) A taxpayer who disagrees with a final decision of the
department of revenue may file an appeal with the state tax
appeal board pursuant to 15-2-302, MCA. The board is completely
independent of the department of revenue. The board has adopted
administrative rules concerning appeals in Title 2, Chapter 51,
Administrative Rules of Montana. The taxpayer should contact
the board directly for information concerning appeals.

(2) Any decision of the director of revenue is a final
decision of the Department. In addition, a taxpayer can make a
decision of the division administrator a final decision by
filing both a notice of objection to the director and an appeal
to the board as provided in Rule VI.

(3) A taxpayer may appeal a decision of the state tax
appeal board to state district court. AUTH: Sec. 15-1-201,
MCA; IMP: Sec. 15~1-211, MCA.

RULE X DIRECTOR INITIATED REVIEW (1) 1If a taxpayer has
elected to appeal a division administrator's decision to the
state tax appeal board as provided in Rule VI, the director may
review the decision before the board issues a decision. The
director must notify the board within 30 days after an appeal is
filed that he desires to review the decision,

(2) If the Director requests a review the board shall
delay the appeal for a reasonable period of time. The period
may not exceed 90 days except by the mutual consent of the
director and the taxpayer.

(3) If the director reguests a review, the taxpayer may
provide his objections and reasons for objections to the
director so that he may review the controversy and issue a
decision within the period of the delay. The taxpayer may also
rely on the objections to the initial assessment and information
as stated in the division administrator's decision.

(4) 1If the taxpayer is digsatisfied with the director's
decision the appeal may be resumed before the state tax appeal
board. AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-1-211, MCA.

RULE XTI SETTLEMENT OF TAX DISPUTES (1) The department is
authorized to enter into an agreement with any taxpayer relating
to the taxpayer's liability with respect to a tax administered
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by the department for any taxable period.

(2) Taxpayers are encouraged to discuss settlement of tax
disputes at any point in time during the process. The division
administrator will consider any settlement proposal made by the
taxpayer.

(3) Division administrators are authorized to settle tax
disputes. The director will not discuss settlement of a tax
dispute with a taxpayer until all settlement efforts with the
Division Administrator have been exhausted and the taxpayer has
received a written decision from the division administrator.

(4) Any agreement entered into is final and cannot be
reopened or modified at a future date except for fraud or as may
be specifically provided in the agreement. A settlement is not
binding on the taxpayer or the department concerning other tax
years or other taxpayers. The particular terms of any
settlement may be kept confidential if the taxpayer has a right
of privacy concerning the particular assessment. Taxpayers may
waive their right of privacy. AUTH: Sec. 15-1-201, MCA; IMP:
Sec. 15-1-211, MCA,

RULE XII DEPARTMENTAL PROCEDURES (1) The director and
his stalf encourages™ discussion and comment on general tax
issues and policy issues from the public., The director will not
discuss a specific tax dispute with a taxpayer prior to the
review by the division administrator. Any discussion of a
specific tax dispute by a division administrator or the director
shall take place in the context of the procedure set forth in
this sub-chapter for the taxes covered by this sub-chapter.

{2) Division administrators and the director may delegate
any part or all of their responsibilities under this sub-chapter
at their sole discretion. It is not required that the
administrator or director personally hear the evidence in order
to issue a decision.

(3) The procedures followed by the department in
conducting reviews of tax assessments are informal. The
proceedings before the department are not subject to the Montana
Administrative Procedure Act or the attorney general's model
rules. There is no right to formal discovery but the taxpayer
may review the department's files and discuss the assessment
with the auditor who issued it.

(4) The auditor who issued the assessment, his audit
supervisor or someone else knowledgeable about the assessment
will be present at an informal conference to answer any
questions and explain the assessment. If the taxpayer is
represented by legal counsel, the department may have legal
counsel present at an informal conference. AUTH: Sec. 15-1-
201, MCA; IMP: Sec. 15-1-211, MCA.

4, The Department is proposing to repeal the rules listed
above and replace them with new rules I through XII. These
rules are referred to as the Department's tax review procedures.
They have been designed to comply with the provisions of SB 445
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which was passed by the 1991 Legislature and mandates a tax
appeal process. The impact on the taxpayers will be favorable
since the process will be less costly for the average taxpayer.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

bDepartment of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 18, 1991.

6. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.
), (L.

Denis Adams, Director
Department of Revenue

Certified to the Secretary of State September 3, 1991,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING on
the PROPOSED AMENDMENT of ARM
42.21.106, 42.21.107,

IN THE MATTER OF THE AMENDMENT )
of ARM 42.21,106, 42.21.107, )
42.21.113, 42.21.123, 42.21.131, )
42.21.137, 42.21.138, 42.21.139, ) 42.21.113, 42,21.123,
42.21.140, 42.21.151, 42.2).15%, ) 42.21.131, 42.21.137,
and 42.21.305 and the ADOPTION ) 42.21.138, 42.21.139,
of RULE I and RULE II relating ) 42.21,140, 42.21.151
to personal property ) 42.21.155 and 42.21.305
) and the ADOPTION of RULE I
) and RULE II to personal
) property

TO: All Interested Persons:

1. On October 9, 1991, at 9:30 a.m., a public hearing will
be held in the Fourth Floor Conference Room, Sam W. Mitchell
Building, Helena, Montana, to consider the amendment of ARM
42.21.106, 42.21.107, 42,21.113, 42.21.123, 42.21.131,
42,21.137, 42.21,138, 42,21.139, 42,21.,140, 42,21.151,
42,21.155, and 42.21.305 and the adoption of RULE I and RULE II
relating to personal property.

2. The amendments as proposed provide as follows:

42.21.106 TRUCKS (1) through (3) remain the same.

(4) The trended depreciation schedule referred to in
subsections (2) and (3) is listed below and shall be used for
the 1991 1992 tax year. The percentages approximate 80% of the
average retail value of all trucks over 1 ton as calculated from
the guidebook listed in subsection (1).

TRUCK TRENDED DEPRECIATION SCHEDULE

YEAR ACQUIRED % GOOD

AOE
Ex-4-X1 23]
IR FEv'
TIOY ITe
P 308
TIFrr XAl
QI 48
LIFTY EShl
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1992 80%
1991 45%
1990 39%
1589 Iin
1988 FELY
1987 5
1986 21%
1985 19%
1984 p¥iY
1983 16%
1982 15%
1981 113
1980 13
1973 i
1978 12%
1977 12%
1978 and before 11%

(5) remains the same.

(6) This rule is effective for tax years beginning after
December 31, 19906 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-139 and 15-6-140 MCA.

42.21.107 TRAILERS (1) (a) through (d) remain the same.

{e) The trended depreciation schedules referred to in
subsections (1)(b), (c), and (d) is listed below and shall be
used for the ¥99% 1992 tax year.

TRAILERS 0 - 18,000 LBS. G.V.W.

YEAR NEW/ACQUIRED % GOOD
10433
FFIL —UY
1006
LI Fru Ly
12Ra
Iy T30
1R Py
k)
e Py
k-4 )
s iy
A
TORE e
LI T LY
1oRe
F -4 U
iy
- g = = ) - A )
[W.V-V_3 a3a
TIUL a7 %
3 oad Py
Ex-4r T
O RF—
LTaV po = 3
1o7a
1979 3t
1a3a nae
E
WL 1 CETH
7 LA ]
LTI ZT%
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L W. T 2334
F-pa) &
EW. TV 530
IFTw EX %]
1.4590 LWy
TITI E3-A 2
1O 338
ITIFTE — A

T

1992 80%
1551 61%
1990 58%
1989 53%
1988 49%
1987 453
1986 a2
1985 39%
1984 38
1983 k¥iY
1382 35%
1981 33
1980 31%
1978 29%
1978 27%
1377 25%
1976 23%
1975 71%
1972 19%
197 iy

[t
)
on|

1972 & Before

|

(2) (a) through (c) remain the same,

(d) The trended depreciation schedule mentioned in sub-
section (2)(b) and (c) is listed below and shall be used for the
+99% 1992 tax year. It is the same schedule as used in ARM
42.21.,106(4).

TRAILERS EXCEEDING 18,000 LBS. G.V.W.

YEAR ACQUIRED % GOoD
3803 e
99t B80%
PO AL &
19496 7%
1 a0 204
1 394
1BAR

EARS
1887
7 3%
180F 2L
26¢
ARE 2
THRT 4%
1a0s 53-8
T84 (¥%3
2 104
%
i
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b
b
b
9

!
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M
-
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b &
P o op

s
]

[N R A
4

p
o

1992 80%
1591 5%
1350 39%
1989 EEL)
1988 29%
1987 25%
To88 213
1585 15%
1984 17t
1983 iy
16832 15%
FELDY 14%
1980 1
1879 3%
1978 %%
1977 123
1976 & Before 11%

{(3) This rule is effective for tax years beginning after
December 31, ¥99€ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 and 15-6-139 MCA.

42.21.113 LEASED AND RENTED EQUIPMENT (1) and (2) remain
the same.

{(3) The trended depreciation schedules referred to in
subsections (1) and (2) are listed below and shall be used for
tax year 199t 1992,

Year
New/Acquired 50 - 500 $501 - 1500 $1,501 or Greater

o
WY
P PP
[ R3]
N NN
- X-X-]
o, o op
[LSYFIRE )
Ll 51 o
oF 9P o
N W
L3 :? - -3
o op op

1991 70% 85% 85%
1990 141 68% 73%
1989 19% 5% 58%
JELT 15% 35¢% 40%
1987 19% 213 FI
1386 9% 2% Fr L
1985 and older 13% 21% 4%

|
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(4) remains the same.
(5} For rental video tapes the following schedule shall be
used:

Year Acquired Trended % Good
591 25%
1990 15%
589 ios

5y (6 This rule is effective for tax years beginning
after December 31, 1996 1991. AUTH: Sec. 15-1-20)1 MCA; IMP,
Sec. 15-6-136 MCA.

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4)
remain the same.

{5) The trended depreciation schedule referred to in
subsections (2) through (4) is listed below and shall be used
for tax year 199t 1992. The schedule is derived by using the
guidebook listed in subsection (1) and the "Farm Tractor Trade-
In Guide" and “Farm Equipment Trade-In Guide" of the current
year of assessment and are incorporated by reference, Technical
Publications Division, Intertec Publishing Corporation, Box
12901, Overland Park, Kansas 66212, as the data base. The
trended depreciation schedule will approximate average loan
value.

TRENDED % GOOQD

YEAR AVERAGE LOAN
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(6) remains the same.

(7) This rule is effective for tax years beginning after
December 31, 1996 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA.

42.21,131 HEAVY EQUIPMENT (1) through (4) remain the
same.

(5) The trended depreciation schedules referred to in
subsections (1), (3) and (4) is listed below and shall be used
for tax year 199% 1992. The percentages approximate the "quick
sale" values as calculated in the guidebooks 1listed in
subsection (2).

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE

3 GOOD
YEAR WHOLESALE
v T
-4 oaus
6%

1969 T3%
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992 80%
591 673
990 3%
1983 50%
1988 [VAY
1987 it
1986 39%
1985 EL)
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1981 29%
1580 78y
1979 78%
1978 28%
1977 29%
1976 7%
975 278
574 788
(973 78

72 788
1971 & Before 26%

(6) This rule is effective for tax years beginning after
December 31, ¥996¢ 1991, and applies to all heavy equipment not
listed in ARM 42.21.739. AUTH: Sec. 15-1-201 MCA; IMP, Sec.
15-6-135, 15-6-138, and 15-6-140 MCA.

42,.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT

{1) through (3) remain the same.

(4) The trended depreciation schedules referred to in
subsections (1) through (3) are listed below and shall be used
for tax year 199t 1992.
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SEISMOGRAPH UNITS

TRENDED
YEAR TREND TRENDED WHOLESALE WHOLESALE
ACQUIRED _% GOOD FACTOR % _GOOD FACTOR % GOQD

1991 O — 1680 HOH——— 80+ ————B0%
1990 @54 — 186085480 —————68%
3989 GH———— 1026 B 574
9B 52— O 56— 804¢————45%
1987 It iI 38— ————36%
3986 ——— 20— T HI————— 23— B8————18%
1985 otder 54—t ————6+———86F————5%

0

1992 100% .000 100% 30% 80%
1991 —_853% . 000 851 30% 681
1950 691 .020 701 B0 56%
1985 524 1,046 543 80% 43%
1988 34t 1.105 38% B0% 30%
1987 209 1.153 23% 801 18%
1986 & older G53% 1.166 6% B0% 5%
SEISMOGRAPH ALLIED EQUIPMENT
YEAR TREND TRENDED
ACQUIRED $ GOOD FACTOR T _GOOD

:

1992 100% 1.000 100%
1991 B5% 1.000 85%
1390 69% 1,020 70%
1389 52% 1,046 543
1588 348 1,105 38t
1587 T20% 1.153 233
1986 & older 5 1.166 6%

(5) This rule is effective for tax years beginning after
December 31, 996 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA.

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT

(1) and (2) remain the same,

(3) The trended depreciation schedule referred to in
subsections (1) and (2) is listed below and shall be uzed for
tax year 199t 1992.
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OIL AND GAS FIELD PRODUCTION
EQUIPMENT TRENDED DEPRECIATION SCHEDULE
YEAR TREND TRENDED
ACQUIRED % GOOD FACTOR % GOQD

1992 100% 1.000 100%
1991 95% 1.000 953
1590 89% 1,020 913
1989 83% 1.04% 87%
1988 778 1.105 851
1987 713 1.153 821
1986 5% 1.166 761
1985 58% 1.171 681
1584 51% 1.188 611
1983 45% 1.219 55
1982 393 1.237 48}
1581 334 1.302 434
1380 28t [, 448 —qi3
1579 23% 1.606 37%
1978 & Older —20% 1.746 35%

{4) remains the same.

(5) This rule is effective for tax years beginning after
December 31, 199% 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6~138 MCA.

42.21.139 WORKOVER AND SERVICE RIGS (1) through (4)
remain the same.

(5) The trended depreciation schedule referred to in
subsections (2) and (4) is listed below and shall he used for
tax year 199% 1992,
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SERVICE AND WORKOVER RIG % GQOOD SCHEDULE

TRENDED
WHOLESALE WHOLESALE
YEAR % GOOD FACTOR % GOOD

-

1992 100% 0% 80%
1991 LFLY 0 “7d%
1990 Y1) [i§ E7%
1989 76% 80 [35)
1988 67% —_80% 531
1987 _58% T80t 46t
1986 19% B0y 39%
1985 35t 80§ 28%
1984 30% 80y —_2a%
1983 243 H0% 159%
1982 & Older 20% 80% 16%

(6) This rule is effective for tax years beginning after
December 31, 1996 199%1. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6—138 MCA,

42.21.140 OIL DRILLING RIGS (1) remains the same.

(2) The department of revenue shall prepare a 10-year
trended depreciation schedule for oil drilling rigs. The
trended depreciation schedule shall be derived from depreciation
factors published by "Marshall and Swift Publication Company".
The trended depreciation schedule for tax year 199% 1992 is
listed below,

DRILL RIG % GOOD SCHEDULE

TRENDED
YEAR 1 GOOD
OO LWV
4 TTL A A )
1596 924
1989— 84k
1966 F6%

199F— 67
1996564
1995——————————49%
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1992 100%
1951 923
1950 B84t
1989 76%
1988 67%
1987 584
1986 9%
1985 35%
1984 30%
1983 243

L8
Q
o0

1982 and older

|

(3) remains the same.

(4) This rule is effective for tax years beginning after
December 31, 3896 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA.

42.21.151 TELEVISION CABLE SYSTEMS (1) through(3)remain
the same.

(4) The trended depreciation schedules referred to in
subsections (2) and (3) are listed below and shall be in effect
for tax year 199% 1992,

TABLE 1: 5 YEAR "DISHES"

TREND TRENDED
YEAR % GOoD FACTOR % GOOD

1991 851 __1.000 85%
1390 504 —_1i,0i8 70%
1989 521 045 54i
1588 KT 1.101 374
1387 & older 20% —_1.148 FEL

TABLE 2: 10 YEAR "TOWERS®

TREND TRENDED
YEAR % GOOD FACTOR % GOOD
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1991 924 1.000 92%
1990 844 1.018 86%
1989 76% 1.045 79%
1588 67% 1,101 74%
1987 58% . 148 67%
1986 49% 1.165 57%
1985 39t . 176 46%
1584 10% 193 36t
1983 24t . 226 20%
1982 & older 20% 1,248 25%

(S) This rule is effective for tax years beginning after
December 31, ¥99¢ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-140 MCA.

42.21.155 DEPRECIATION SCHEDULES (1) remains the same,

(2) The trended depreciation schedules for tax year 1991
1992 are listed below. The categories are explained in ARM
42.21.156. The trend factors are derived according to ARM
42.21.156 and 42.21.157.
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CATEGORY
FREND——————FRENDED
¥EAR— 600D FACTOR 600D

CATEOORY
TREND—————————FRENDED
PEAR-——— —— 4~ G00E————FPAGPOR 6065
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1962 244 -35% 334
1981—and—otder—264—————FAGF——— 294
CATEGORY 1
TREND TRENDED
YEAR $_GOOD FACTOR $_GOOD
1991 70% 1,000 70%
1990 451 0,979 rYEY
1989 1) 0.567 19%
1988 _and older _10% 0.964 10%
CATEGORY 2
TREND TRENDED
YEAR % _GOOD FACTOR % GOOD_
1991 85% 1.000 85%
i 69% 990 68%
1389 52% 1,007 52%
1 kY1) T, 033 35%
1987 and_older ~20% 1.060 21%
CATEGORY 3
TREND TRENDED
YEAR $_GOOD FACTOR % GOOD_
1991 8514 1,000 85%
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1990 69% .998 69%
D89 Shh 1.00 52%
19 34 1.024 5%
1987 and older 20% 1.032 21%
CATEGORY 4
TREND TRENDED
YEAR % GOOD FACTOR % _GOOD
1991 853 1.000 853
1990 TE0% 1.008 70%
1989 57% 1.006 52%
588 343 ; T.019 5%
987 and older _203% 1.038 213
CATEGORY 5
TREND TRENDED
YEAR $ GOOD FACTOR T2 GOoD_
1991 85% 1.000 85%
1990 "69% 1016 70%
1989 T52% 1,046 54%
1988 34y 1.079 373
1987 and older 20% 1.103 22%
CATEGORY 6§
TREND TRENDED
YEAR % GOOD FACTOR % GOOD
1991 85 1.000 85%
1990 “69% 1.057 73%
89 57% 1.170 58%
1058 343 1,171 30%
387 and older 20% 1,221 24
CATEGORY 7
TREND TRENDED
YEAR % _GOOD FACTOR % GOOD
1991 92% 1.000 92%
1990 Bat 1.0 87%
i9a9 764 1.083 B2y
1988 74 1.125 75%
1387 L I.148 67%
] LEY 1,166 57%
185 39% 1,190 463
3 ~30% 1,222 7
7983 24% T241 30%
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1982 and older _20% 1,288 26%
CATEGORY 8

TREND TRENDED
YEAR % GOOD FACTOR $_GOOD
1991 923 1.000 92%
1590 841 027 86%
1969 76% 1.067 813
1988 57% 116 75%
1937 583 1.156 67%
1886 ~10% 1,188 58%
1085 393 1,734 a8y
1984 30% 1.276 383
1983 74% 1.3 %
1983 and older _20% 1.39 28%
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-6-139 MCA.

|

42.21.305 TRENDED DEPRECIATION SCHEDULES (1) 3199% 1992
trended percent depreciatlion schedule for 1licensed motorcycles
and licensed quadricycles*

Year Trended % Good
TEea =
IF7TY LAA ]
by g
AATT P Ath 3
1aR3 A DS
P-4 b A ]
g4 Ana
LTOT ral
T oRa Py
a0 - Jo
3483 by
E3-d =Le
1oRs 208
P-4 F 9 r3A )

J

b e W
b\ BB

N~ ) D
yPpe D
H

4

T

1992 80%
1991 ¥k Y
1990 51%
1989 oy
igss [y
1987 a0
198 EHE
1585 Py
1983 N
1383 1
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1982 17%
1081 18%
1980 6t
1979 19%
1978 I6%
1977 & Older 16%
(2) 399+ 1992 trended depreciation schedule for

automobiles and trucks with a rated capacity of 1 ton and less*

Year Trended % Good

N
»
-]
jb
b
L )
o®

H
-
-
<
1]
DY
o

4
o
b

W P
4
p
p

3

|

308 S04
Ea-4-F
32483 Ffi
L3 4A-EY 1O
144 3-8
L TUV 1TTe
3050 Py
Ly a-a I JFe
FW-C TN CL VY
Fa-Na-] T8
3093 138
T7 ET )
AFE Y
LT Ile
A-QI6 A998
TIFT I IZe

T

1992 80% of FOB
1991 A )
1550 0%
198 54%
1988 a7t
987 3L
1986 k21
1985 27t
1984 19%
1983 16%
1982 in
1981 12%
1980 10%
7 1)
157 5%
197 1)
1576 8%
1375 s older B

AUTH: Secs. 15-1-201 and 61~3-506 MCA; IMP, 15-8-202 MCA.
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3. The new rules as proposed provide as follows:

RULE I PERSONAL PROPERTY TAX REFUND (1) A person
removing migratory property from the state before the end of the
calendar year of assessment may apply for a refund of property
tax paid. Application must be made with the treasurer of the
county where the property was assessed. The application must be
made by January 31 following the year of assessment.

{2) The application must contain:

(a) the name and current mailing address of the applicant;

{b) a complete description of the property;

(e) the Montana property tax bill for the migratory
property under consideration with proof of full payment;

{(d) the date the property was removed from the state;

(e) the location of the property upon removal from the
gtate; and

(£} proof that tax was paid on the property in another
state; such as a verified tax paid receipt. AUTH: Secs. 15-1-
201 MCA; IMP: 15-16-613 MCA.

RULE II REQUEST FOQR_REVIEW (1) If the owner of any
personal property is dissatlsfled with the asseassment as it
reflects the market value of the property, he may object in
writing by submitting a property adjustment form (AB-26) to the
property assessment division office in the county where the
property is located and/or by filing an appeal with the local
County Tax Appeal Board. The AB-26 form must be submitted
within 15 days of receipt of the valuation notice. The
department will consider:

(a) the market value definitions contained in 15-8-111,

MCA;

(b)) the actual sales price of the property if it is an
arms-length sale within the preceding 12 months;

(c) the actual sales price of property of the same age,
make and model in similar condition if it is an arms-length sale
within the preceding 12 months;

{(d) an independent appraisal conducted by an individual
who has expertise in valuation of the personal property under
consideration; or

(e} other relevant information presented by the taxpayer
as evidence of the market value of the property.

(2) The property owner must provide the department with
one of the following to substantiate a sales price:

(a) an invoice signed by the seller stating the sales
date, buyer, and the full price including all compensation and
trade-in value received by the seller;

(b) a notarized affidavit signed by the seller stating the
complete terms of the sale including the sales date, buyer and
all compensation and trade-in value received by the seller; or

(c) copy of the owner's most recent federal or state
income tax return with the attached depreciation schedules or
asset ledger/listing which specifically lists the property.
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(3) The submission of the AB-~26 form will not delay
gsubmission of the values to the county under 15-8-201 and 15-8-
706, MCA.

(4) This rule does not apply to property valued pursuant
to 15-8-111(3)(a), 61-3-503, MCA or wvaluation guidebooks
mandated by the legislature pursuant to 15-8-111(2)(c), MCA, and
further identified in ARM 42.21.106 and 42.21.107. AUTH: Secs.
15-1-201 MCA; IMP: 15-8-111 MCA. -

4. The Department is proposing the amendments because 15-
8-111, MCA, requires the department to assess all property at
100% of its market value except as provided in 15-7-111 and in
15-8-111(5), MCA. The statute does not address in detail how
the department is to arrive at market value. Through various
administrative rules, the department has adopted the concept of
trending and depreciation to arrive at market value for property
in instances where the present market value is unknown.

The method by which trending and depreciation schedules are
derived is described in the existing rules, and that method is
not being changed. However, the method does result in annual
changes to the schedules. The schedule for ARM 42.21.131 was
derived by using 1991 information since 1992 information was not
available. That is consistent with the development of all other
schedules.

ARM 42.21.113 has new (5) added. Previously, rental video
tapes were depreciated using the schedule in ARM 42.21,113(3).
A separate schedule for video tapes was added in subsection (5).
Information provided by taxpayers at county and state tax appeal
board hearings indicates that the valuation procedure for video
tapes produced a value that exceeded market value. Taxpayers
provided sales prices, trade magazine articles and testimony
that used video tapes were worth only $5 — $12 after 1-2 years.
The new schedule will arrive at market values that more closely
reach those values.

5. The Department is proposing new Rule I because
migratory property owners are now allowed a refund of property
taxes paid if the property is removed before year end. This
change was made by the 1991 Legislature with the passage of
House Bill 151.

A new rule is proposed to specify the information needed to
process the refund. This will ensure that refund requests are
processed timely. The new law is retroactive for tax year 1991.
Therefore, the rule must be applied retroactively.

The Department is proposing new Rule II to enable taxpayers
to present evidence to the department indicative of market
value. Pursuant to 15-8-111, MCA, the department is obligated
to reach market value on all property. This rule affords the
taxpayer the opportunity to provide evidence towards that end.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:
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Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 11, 1991.

7. Cleo Anderson, Department of Revenue, Office of Legal
Affairas, has been designated to preside over and conduct the

hearing.
’
DgNIS ADAMS,

Director
Department of Revenue

Certified to Secretary of State September 3, 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.10.409 PERTAINING
TO TRANSITIONAL CHILD CARE

In the matter of the
amendment of Rule 46.10.409
pertaining to transitional
child care

TO: All Interested Persons

1. On October 3, 1991, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rule 46.10.409 pertaining to
transitional child care.

2. The Rule as proposed to be amended provides as
follows:

46.10.409_ SLIDING FEE SCALE FOR TRANSITIONAL CHILD CARE

(1) The following is a sliding fee scale which indicates
the amount the family will contribute towards child care
costs 3 i :
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(a) SLIDING FEE SCALE FOR
TRANSITIONAL CHILD CARE (TcCC)
November 1, 1991

Family Monthly Copayment Copayment. Copayment.
Size Income {1 child) {2 children) {3 children)*

0 - 740 4

741 - 840 17

841 - 940 28

2 941 - 1040 42
1041 - 1140 57

1141 - 1240 74

1241 -~ 1340 23

1341 - 1440 115

1441 - 1540 139

1541 ~ 1640 148

1641+~ ineligible

Q - 928 6 8

929 - 1028 20 26

1029 - 1128 34 44

3 1129 - 1228 49 64
1229 - 1328 - 66 86

1329 - 1428 86 113

1429 - 1528 107 140

1529 ~ 1628 130 170

1629 - 1728 138 181

1729 - 1828 165 216

1829+- ineligible

0 - 1117 6 8 10
1118 - 1217 24 31 41
1218 -~ 1317 40 52 €8

4 1318 - 1417 57 7% 98
1418 - 1517 76 100 131
1518 - 1617 97 107 140
1618 - 1717 120 157 206
1718 - 1817 145 190 249
1818 - 1917 1583 200 262
1918 - 2017 182 238 312
2018 - 2117 191 250 328

2118+~ ineligible

Note: There will be no additional c¢harge 1f a family places more than
children in child care.

(32) The department will pay the portion of the family’s
child care costs, based on the established reimbursement rates
for the appropriate type of care, which the family is not
required to pay pursuant to subsection (1) and—{2) of this
rule above.

AUTH: Sec. 53-4-212 and 53~4-719 MCA
IMP: Sec. 53-4-701 and 53-4-716 MCA

3. The Department, as mandated by the Family Support
Act of 1988, provides transitional child care assistance (TCC)
to participants of the Aid to Families with Dependent Children
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(AFDC) program who lose their financial assistance because of
increased hours of, or earnings from, employment or as a
result of the loss of income disregards used in computing
eligibility due to the expiration of time limits on such
disregards. Transitional child care assistance is available
for 12 months from the date of termination of AFDC financial
assistance.

puring the TCC period, the Department pays most of the former
recipient’s child care costs but also requires the client to
contribute toward those costs based on the client’s ability to
pay. ARM 46.10.409 sets forth a sliding fee scale used to
determine the amount of each client’s contribution.

The Department is amending the sliding fee scale to decrease
the client’s contribution in the latter months of the TCC
pericd. Under the current rule, during the first six months
of TCC the client pays 10 per cent of the actual cost of care
or of the established reimbursement rate, whichever is less,
plus a fixed dollar amount per child receiving care. For the
7th and 8th months, the percentage paid by the c¢lient in-
creases to 25 percent; for the 9th and 10th months, to 50
percent; and for the 11th and 12th monthg, to 75 per cent.

This rule change is necessary because the Department has found
that many recipients of transitional child care assistance
(TCC) have difficulty paying the significantly increased share
of child care costs required after the 6th month under the
current fee s$cale. The amended fee scale does not increase
the recipient’s contribution during the TCC period unless the
recipient’s income increases during that time. Also, the
client will pay not a percentage but a fixed amount more
closely related to the client’s income than the percentages in
the previous sliding fee scale.

This makes it easier for former AFDC clients who have become
ineligible due to income from a job to make the transition
from having their child care paid for or subsidized by the
Department when they are receiving AFDC to paying it them-
gselves, It is the purpose of TCC to help the client make this
transition, and the amended fee scale makes the transition
smoother for the client.

The amended fee scale is also closely aligned with the sliding
fee scale to be used beginning October 1, 1991, in Montana’s
Child Care Development Block Grant program. This is a
separate program which provides child care assistance to
persons who may not qualify for AFDC or TCC assistance, It is
envisioned that many familjes going off TCC will be eligible
for the Block Grant program, which requires contributions from
the recipient very similar to the amounts TCC recipients will
pay under the new fee scale.
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Finally, the amended fee scale will be easier to administer.
Agencies involved in making paymenta will not have to compute
percentages or make comparisons between the actual cost of
care and the established reimbursement rate to determine which
ig less.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief legal Counsel, Office of Legal Affairs, Depart-
ment of Soclial and Rehabilitation Services, P.0. Box 4210,
Helena, Montana 59604-4210, no later than October 11, 1991.

5, The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Direclfor, Social and Rehabilita-
ti Services

Certified to the Secretary of State September 3 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.102, 46.12.583
AND 46.12.584 PERTAINING TO
ORGAN TRANSPLANTATION

In the matter of the
amendment of Rules
46.12.102, 46.12.583 and
46.12.584 pertaining to
organ transplantation

— Vet st

TO: All Interested Persons

1. on October 7, 1991, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rules 46.12.102, 46.12.583
and 46.12.584 pertaining to organ transplantation.

2. The rules as proposed to be amended provide as
follows:

12. N S Subsections
(1) through (2)(e) (i) remain the same.

(A) Experimental services are procedures and items,
including prescribed drugs, considered experimental gr inves=
tigational by the U.S., department of health and human ser-
vices, including the medjicare program, or the department’s
designated review organization or procedures and items
approved by the U.S. department of health and human services
for use only in controlled studies to determine the effective-
ness of such services.

Subsections (2) (e) (ii) through (38) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-~6-113 MCA

NS TIONS Subsection

(1) remains the same.
(2) OUPreecedurell—refers—to—an—eperatieon Organ transplap-

s and those activities
directly related to the transplantation. These_ activities
i i ed b

medicare. These activities include:

Subsections (2) (a) through (2)(d) remain the same.

(3) “Heart——&Transplant facility”™ means a medical
facility which:

(a) has received medicare certification a= a heare
transplant facility, unless medicare does not certify facili-

i system;

and

{b) participates in the Montana medicaid program.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

46.12.584 ORGAN TRANSPLANTATION, REOUIREMENTS

(1) This rule provides the requirements for medicaid
coverage of organ transplantations., The requirements in this
rule are in addition to those contained in ARM 46.12.301
through 46.12,368309.

(2) General requirements for medicaid coverage of oruan
transplantations are as follows:

Subsection (2)(a) remains the sane.

(b) Prior authorization for referral to an out-of-state
facility for an evaluation and organ transplantation must be
obtiined from the department or its designated review organi-
zation.

Subsection (2) (c) remains the same.

(d)
€overed transplantation services, as—desewribed—in
the provizions of subsections (2) (e) and (2) (f) efthis—mules,

are:
(1) allogenic and autologoug bone marrow;
(i1) liver
Subsect’:ions (2)(d) (iii) through (2)(d) (vii) remain the
same.

(e) For purposeg of more specifically defining coverage
or_non-coverage of various types of organ transplantations,
including bone marrow, liver, kidney/renal, pancreas and
neurovascular, the department hereby adopts and incorporates
by reference the following sections of the Hhealth F¥insurance
Mpanual 10 and federal register notices published by the
health care financing administration of the United States
department of health services. A copy of the cited sections
of the Hhealth Ijinsurance Mpanual 10 and_federal reaister
notices may be obtained from the Department of Social and
Rehabilitation Services, Medicaid Services Division, P.0. Box
4210, 111 Sanders, Helena, Montana 59604-4210.

(1) Section 35-30, as amended through Jume—3985 April
28, 1989, defining coverage of allogenic kene—marrow—trans—

and nen—eeverage—eof autologous bhone marrow trans-
plantation.

(ii) 6eetion—35-53—ap—anended--threugh—July—31984 Final
t_v

, defining
coverage of liver transplantation 3

Subsections (2)(e)(iii) through (2)(e)(viii) remain the
same.

(f) For coverage of heart transplants, the department
hereby adopts and incorporates by reference the criteria
published in volume 52, no. 65 of the federal register of
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Monday, April 6, 1987, at pages 10935 through 10951. The
medicare limit of one year reimbursement for immunosuppressive
drugs does not apply to this rule. A copy of pages 10935
through 10951 of the federal register dated April 6, 1987, may
be obtained from the Department of Social and Rehabilltation
Services, EBeenemic—Assiotanee Medicajd Services Division, P.O.

Box 4210, 111 Sanders, Helena, Montana 59604-4210.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-113 MCA

3. The proposed rule changes are necessary to implement
those provisions of 53-6-~101, MCA which give the department
the authority to establish the scope and medical necessity of
services provided by the medicaid program.

The proposed changes to ARM 46.12.102 are necessary to clarify
that the term "experimental" services includes services con-
sidered either experimental or investigational by the United
States Department of Health and Human Services, including the
medicare program. These terms are synonymous for purposes of
medicare coverage determinations.

The proposed changes to ARM 46.12.583 are necessary to clarify
definitions relating to organ transplantation, particularly to
clarify that organ transplantation must be performed at a
medicare-certified transplant facility. This requirement
would not apply if medicare does not certify facilities to
perform the type of transplant in question. Changes to this
section are also necessary to limit definitions to terms used
elsewhere in the transplant rules.

The proposed changes to ARM 46.12.584 are necessary to update
the department’s rules to adopt medicare coverage changes with
respect to liver and autologous bone marrow transplantation.
This change will allow life-saving medical treatment for a
small number of medicaid recipients. other changes to this
section are necessary to update incorporations by reference of
medicare policy statements regarding liver and autologous bone
marrow transplantation, to standardize terms used in the
transplant rules, to correct an erroneous citation to other
department rules, to rewrite sections (2)(d) and (e) for
clarity, and to update the reference to the department
division from which incorporated materials may be obtained.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart-
ment of Social and Rehabilitation Services, P.0. Box 4210,
Helena, Montana 59604-4210, no later than October 10, 1991.
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5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and ¢onduct the hearing.

Directpr, Soc ;1 and Rehabilita~
tion' Services

Certified to the Secretary of State September 3 , 1991.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF
AMENDMENT OF RULE

In the matter of the amendment of )
rule 16.24.104 concerning )
eligibility requirements for the )
handicapped children's services )
program )

(Handicapped Children)

To: All Interested Persons

1. On July 25, 1991, the department published notice at
page 1184 of the Montana Administrative Register, Issue No. 14,
to consider the amendment of the above-captioned rule which
concerns eligibility requirements for the services offered by
the handicapped c¢hildren's services program.

2, The department has amended the rule as proposed with

no changes.
Y
~ .
-2 2o (G A D
DENNTS IVERSON, Director

Certified to the Secretary of State _September 3, 1991
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA
In the Matter of Adoption of ) NOTICE OF ADOPTION OF
New Rules Pertaining to the ) NEW RULES I THROUGH XV
New Class E Motor Carrier ) AND AMENDMENT TO RULES
Status (transportation of ) 38.3.401, 38.3.402
logs) and Amendment of Exist- ) 38.3.702 AND 38.3.2001
ing Rules to Accommodate the )
New Class E Motor Carrier )
Status, )

TO: All Interested Persons

1. On June 27, 1991 the Department of Public Service
Regulation published notice of the proposals identified in the
above titles at page 982, issue number 12 of the 1991 Montana
Administrative Register.

2. The Department has adopted the following rules as
proposed:

RULE ITI. 38.3.1402 APPLICATIONS FOR CLASS E AUTHORITY
ON PROOF OF BEING ENGAGED IN THE BUSINESS -~- DEFINITIONS

RULE III. 38.3.1403 APPLICATIONS FOR CLASS E AUTHORITY
ON PROOF OF BEING ENGAGED IN THE BUSINESS -- MINIMUM PROQOF RE-
QUIRED

RULE IV, 38.3.1406 CONTRACT FOR CLASS E SERVICES

RULE VII. 38.3.1409 CONTRACT FOR CLASS E SERVICES =-—
CONTINUING PERFORMANCE, MULTIPLE LOADS

RULE IX. 3B8.3.1414 CLASS E USUAL BUSINESS OPERATION

RULE X. 38.3.1415 CLASS E REGULAR BASIS

RULE XI. 38.3.1416 RETAINING CLASS E CERTIFICATE

RULE XII. 38.3.1417  OTHER CIRCUMSTANCES ALLOWING RETEN-
TION OF CLASS E CERTIFICATE

RULE XIITI. 38.3.1418 CLASS E REPORTS

RULE XIV. 38.3.1419 ADDITIONAL INFORMATION REQUIRED BY
THE COMMISSION

RULE XV. 38.3.1420 SHOW CAUSE ORDER

38.3.401 COMPLETION OF APPLICATIQNS

38.3.402 APPLICATION FEES

38.3.702 BODILY INJURY AND PROPERTY DAMAGE LIABILITY IN-
SURANCE

38.3.200) LEASING OF POWER EQUIPMENT - GENERAL

3. The Department has adopted and amended the rules as
proposed with the following changes:

RULE I, 38.3.1401 APPLICATION FOR CLASS E AUTHORITY ON
PROOF OF BEING ENGAGED IN THE BUSINESS (1) and (2) No changes.

(3)  An application must be Iegibly and fully completed,
signed, notarized, and accompanied by the required fee of
$25 #1868, Incomplete applications will not be processed
by the commission.

(4) No changes.

RULE V. CONTRACT FOR CLASS E SERVICES ~-- DEFINITIONS
Not Adopted.
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RULE VI. 38.3.1408 CONTRACT FOR CLASS E SERVICES -~ RE-~
QUIRED PROVISIONS (1) (a) through (c) No changes.

(d) the name, address, and phone number of the party
(shipper) engaging the services of the class E carrier;

(e) the duties of the class E motor carrier including
the place of loading, any-speedal-conditions-af-ieadings the
route demanded for transportation, and any--speciei--condi-
tions--of-—the--rowkte-—~demanded; the place of unloadingsy;
and-any-speciat-conditiona-ef-unioadings )

{f) through (h) No c¢hanges.

(2) The requirements of (1) (f), rates, may be set forth
by written appendix to the contract. Such appendix shall be
subject to inspection by the commission, but is not subject to
ARM 38.3.1410.

RULE VIII. 38.3.1410 CONTRACT FOR CLASS E SERVICES --
DOCUMENTATION (1) through (2) (a) No changes.

(b) a contract record card on _a form approved by the
commission for this purpose and showing the name of the carri-
er and shipper, loading and unloading points, routes demanded,
date signed card and date of performance.

4. Written and oral comments to the proposals were re-—
ceived. Written comments were received from: Vernon and Doro-
thy Fredricks, Kila, MT; Richard Coverdell, Columbia Falls,
MT; Edward Schrader, Libby, MT; Gordon Sanders for Champion In-
ternational, Missoula, MT; Jeanette Hahn, Bozeman, MT; and Jer-
ry Boggess, Missoula, MT. Written and oral comments were re-
ceived at the public hearing from: Sherman Anderson, Deer
Lodge, MT, President of and for the Montana Logging Associa-
tion; Jacque Christofferson, Missoula, MT; Lyle Doty, Kalis-
pell, MT, President of and for the Montana Log Truckers Associ-
ation; and Representative Dave Wanzenried, Kalispell, MT, spon-
sor of HB 192, log haul regulation. Oral comments were re-
ceived at the public hearing from: Bart Cooper, Boulder, MT;
Pete Merkes, Elliston, MT; Bill Leaphart, Helena, MT, attorney
for the Montana Log Truckers Association; Larry Copenhaver,
Seeley Lake, MT; Karen Elliot, Bozeman, MT; Harold Ostler,
Helmsville, MT; Arvon Fielding, Kalispell, MT; R.T. Adkins,
Kalispell, MT; Don Allen, Helena, MT, Executive Vice President
of and for the Montana Woodproducts Association; Ed Hankinson,
Kalispell, MT; Clarke Russell, Elliston, MT; Gene Phillips,
Kalispell, MT, attorney for Montana Logging Association; Doug
Mote, Helepa, MT; Carol williams, Livingston, MT; George
Booth, Thompson Falls, MT; Harold Williams, Livingston, MT;
Charles Keller, Kalispell, MT; Harley Jones, Missoula, MT; and
Virgil Stahl, Libby, MT. Unless otherwise noted above, all
persons commenting were log haulers or loggers or both or were
engaged in some aspect of the logging or log processing indus-
try. One or more of the persons commenting commented as fol-
lows. All comments have been considered by the Department,
are summarized below, and are ruled upon as indicated.

COMMENTS (legislative intent): A nhumber of persons com=-
mented on legislative intent. The most prevalent comment in
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this regard was that the legislature intended to preserve tra-
ditional business relationships in the log hauling industry.
Other comments included an intent to stop undercutting (one
carrier agreeing to haul for 1less than another, even if the
rate is less than compensatory, simply to get the job), intent
that the PSC not be in the rate business, intent not to re-~
quire written contracts and an intent that oral agreements are
legal, and an intent that there be written contracts and that
the PSC's reqgulatory role be directed primarily at the written
contracts.

RESPONSE: With all respect, the comments on legislative
intent are overruled. The PSC determines that the language of
the statutes regulating the transportation of logs is clear
and unambiguous in all relevant parts pertaining to the pro-
posed rules. The intent of the legislature can be determined
from the plain words used and it takes no extrinsic proof or
comment to determine the goals, directions, and authority that
the P5C is charged with. It is unnecessary, if not improper,
to consider comments on intent of the legislature in this mat-
ter. When the intent of the legislature can be determined
from the plain meaning of the words utilized in a statute, one
will not go further and apply any other means of interpreta-
tion. See, Phelps v, Hillhaven Corp., 231 Mont. 245, 251,
45 St, Rptr. 582, 586, 752 P.2d 737, )'741 (1988) ., Additional-
ly, so there is no doubt about it, in regard to legislative in-
tent in general, the PSC determines that, from the plain mean-
ing of the words used in HB 192, now Ch. 4B1l, L. 1991, the
transportation of logs is to be regulated by the PSC as an in-
tegral part of its regulation of motor carriers under Title
69, Chapter 12, MCA. Incorporated into this regulation is all
applicable laws including statutes and rules and case law and
administrative rulings interpreting and applying the same. 1In
this regard the PSC is also fully c¢ognizant that the requlation
of Class E motor carriers is subject to specific provisions
unique to it, just as are other classes of motor carriers.

COMMENTS (regulation in general): A number of comments
were received that pertain to requlation in general or the ad-
ministrative or procedural aspects of requlation. Several per-

sons commented that they did not receive information. Several
persons commented that the PSC should be sure to send all nec-
essary forms and paperwork to all persons. A number of per-

sons commented that regulation should be kept simple, and the
PSC should not become involved more than necessary. Some per-
sons are opposed to any regulation, feeling that the regula-
tion is more paperwork and the privilege of paying for what
has been done for years, is not needed, will put the indepen-
dent logger and hauler out of business, is just more red tape,
or that competition keeps logging alive and prices down and
that the rules might compound rather than solve problems.
Some commented that there is unneeded paperwork or duplication
of paperwork. One felt that the PSC could obtain all neces-
sary information by merely going to the "state computers." At
least one was concerned about the PSC's power to take away a
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right to do business. At least one felt that safety in hours
of work should be regulated.

RESPONSE: 1In regard to not receiving information, the le~
gal requirement for notice of administrative rules is that the
rules be published in the Montana Administrative Register and
mailed to all persons properly redquesting notice. See, Sec-—
tion 2-4-302, MCA. As a matter of courtesy the PSC does make
every attempt to compile a complete mailing list of interested
persons., However, log haulers are new to the PSC and it is
difficult, if not impossible, to discover all potential inter-
ested persons in such case. The PSC will continue to attempt
to reach all interested persons. As regulation proceeds, the
PSC will develop a more complete mailing list. However, it is
now, and will remain, the responsibility of interested persons
to take the proper steps to know the law, monitor activities
of concern, and obtain necessary forms. In regard to regula-
tion of log haulers, the PSC will make every attempt to keep
it as simple as possible. However, regulation now exists by
law, duties have been imparted, and there is nothing that will
change this short of court action for cause or subsequent leg-
islation. So long as the law directs regulation of log haul-
ers and places that responsibility with the PSC, the PSC will
so regulate. In regulation a certain amount of paperwork is
necessary and a certain amount of information is required. 1In
regulation a certain amount of authority 1is necessary and it
includes authority to revoke certificates. This, however, is
not exercised without considerable thought and due process.
In regards to safety in hours of work, such is not presently
within the authority of the PSC.

COMMENTS (Rule I and ARM 38.3.402, feesg): Several per-
zons commented that the fee for grandfather application is too
high, Suggestions for a fee centered on one in the $25

range. Reasons given included that the PSC's oversight is min-
imal. One person extended the comment to ARM 38.3,402, stan-
dard application fees.

RESPONSE: The PSC does not view its requlatory role in
regard to Class E motor carriers as involving minimum over-
sight. However, the PSC anticipates a smooth transition for
log haulers into motor carrier regulation under the grandfa-
ther provision. Although the extent of PSC activity necessary
in this area is unpredictable with absolute certainty, it is
expected to be minimal. The comments on reducing the fee for
grandfather applications are granted and the fee is reduced to
$25. The contrary is true for standard applications governed
by ARM 38.3.402, and the comment is overruled as it pertains
to this provision.

COMMENTS {(Rules I through III, "grandfather" and meaning
of authority in general): Several persons asked or commented
on whether a logger who purchases timber and owns and operates
trucks has to have a Class E authority. Some persons comment-
ed that loggers and other prime contractors should be permit-

ted to hold authority. Several persons commented that the
grandfather provisions should be applied generously, particu-
larly for those presently incidentally engaged. One person
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commented that loggers, mills, and others similarly situated
should be able to obtain Class E authority if the criteria is
otherwise met. Several persons commented that "incidental"
and "incidentally engaged" should be defined. Several comment-
ed that the rules limit the ability to earn a living for those
incidentally engaged. One person asked whether the October,
1991 deadline could be extended to permit more opportunity to
engage in the transportation of logs (presumed to have meant
extended for loggers or other primary contractors contractual-
ly bound to other functions during the grandfather periocd).
Several noted that the PSC should be sensitive to traditional
business relationships. One person asked whether, given the
effective date of January, 19%2, the rules statement that
grandfather applications may be made until October, 1992 is in
error. One person suggested a separate test for carriers and
loggers or those incidentally engaged. Some persons expressed
that the grandfather provisions place too much emphasis on con-
forming Class E to other motor carrier classifications. Some
believe the requirements are too strict, suggesting that if
one owns a truck and holds himself or herself out as a carrier
it is not merely a "hobby." Others commented that the require-
ments are too lenient and suggested 40«60 percent of income,
six months in business, or 150 loads for the qualifying peri-
od. ‘There were several comments that out-of-state log haulers
have been recently operating in Montana to qualify for grandfa-
ther entry. One person suggested that there be an entry resi-
dency requirement. Most persons expressing a view on the
point felt that new entries should not be allowed in, comment-
ing that the provisions are tooc lenient in allowing new en-
tries equal access with long time experienced carriers. One
person commented that the rules should clarify that the author-
ity under the grandfather provisions is statewide.

RESPONSE: It is generally the case that motor carrier
laws, including Class E provisions, do not apply to one trans-
porting his or her own property or transporting property in
the furtherance of his or her primary nontransportation busi-
ness. Although each case must he evaluated on its own facts,
it appears that loggers are engaged in a  primary
nontransportation business to which transportation is merely
incidental. If this is the case, loggers are not required to
have authority to transport in furtherance of their logging
business. The PSC respectfully overrules all comments that
those presently engaged in transportation incidental to their
primary nontransportation business should be permitted to qual-
ify for a Class E authority. Such activity is not "engaged in
the business" within the scope of Ch. 481, L. 1991, "Inciden-
tal” and "incidentally engaged” need not be defined by rule as
they are terms with an established meaning in motor carrier
regulation, However, in general terms, "incidental" means in
the scope of a nontransportation business, done in furtherance
of a nontransportation business, and clearly subordinate in re=-
lation to the principal nontransportation business. See gen-
erally, In the Matter of the Department of Commerce, et
al., 99 37 through 47, PSC Docket No. T-9597 ([1991). The PSC
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cannot extend the October, 1991 deadline as it is fixed by

statute. The rule's reference to October, 1992 as being the
final date for application under the grandfather provision is
correct. See, Section 9, Ch. 481, L. 1991, The standards

for the grandfather provision will remain the same, the prima-
ry reason being that Section 9, Ch. 481, L. 1991, only re~
quires an applicant to be engaged in the business at an
time during the reguired period. There is no compelling rea-
son to view this language as meaning anything but intending a
liberal grant for those so engaged. The PSC does intend to re-
quire, by the minimum proof set forth, evidence that in reali-
ty the applicant is truly engaged in the business. 1In regard
to out-of-state haulers, in most cases and certainly in the
case of Class E motor carriers, the Federal Constitution
(equal protection) prohibits residency requirements. The
rules need not c¢larify that the grandfather authority is state-
wide because such is mandated by statute anyway.

COMMENTS {Rules IV through VIII, contracts): One person
commented that no written contract is required, another com-
mented that it is an absolute requirement. A number of per-
sons expressed concerns about the contract rate being dis-
closed as part of a conntract subject to public scrutiny. The
concern here is based on privacy and competition. Suggestions
to resolve the problem included having a master contract summa-
rized without rates or a contract with an appendix of rates
not public. Some persons thought that carrying the contract
was unnecessary and would require a file cabinet in the power
unit. There is an apparent lack of clarity in Rule V and VI's
"ordinary" and "special conditions," as a number of persons
commented that these should be clarified. Several persons
asked that Rule VITII's "contract record card" be explained.
One person commented that time of performance should be whenev-
er God and mother nature allow it. One person commented that
the "contract before performance” provision might be unwork-
able under circumstances where business is done by phone and
particularxly where a self-loader is involved. There is also
apparently a general uncertainty in the contract rules. One
person asked whether there must be a separate contract for
each load or whether there can be a master contract. Another
asked for clarification on whether a contract can allow for
different or several loading or delivery points. One person
commented that a carrier might haul for more than one shipper
in a day. A number of persons commented that "shipper" be de-
fined, however it is fairly clear from the discussions and pre-
sentations that the request is that the shipper be designated
or prescribed. The shipper of choice appears to be the owner
of the logs, but some persons did suggest that it be the mill
or the one that takes the logs off the truck. Others are op-
posed to the owner of the logs being the shipper, maintaining
that title to logs is not always clear in any given case. One
person advised that title to logs is governed by the Uniform
Commercial Code, but can be varied by agreement. From the com-
ments received there is apparently some reluctance to contract
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with log haulers for fear of liability. Several persons cau-
tioned that care should be taken in the contract provisions not
to create an employment situation and not to violate the con-
ventional test of "control." In regard to the owner of logs or
the mills being the contracting party, one person commented
that the logger can still choose a carrier but it would have to
be one contracting with the owner and the question of liability
does not exist as an exemption from coverage or coverage can be
required by the owner. One person commented that the present
common situation where the mills or owners contract with a log-
ger, who may contract with a loader, who contracts with the

carrier has too many pecople involved. A suggestion was made
that all parties' signatures be on the log hauling contract.
RESPONSE: The comment that no written contract is re-
quired is overruled. The law is clear that Class E carrier
contracts must be in writing, See, Sections 7 and 8, Ch,
481, L. 1991. The comments concerning the disclosure of rates

in "public" contract documentation are granted and the rule
has been changed accordingly. The PSC believes that the rules
do not require the carrying of the contract as there is a pro-

vision for a contract record card option. The comments con-
cerning further definition of "ordinary" and "special condi-
tions" are granted. It is obvious that the terminology is
problem ridden and is removed from the rules. The comments

concerning "“contract record card" are granted and the rules
are amended to accommodate these concerns. The comment con-
cerning time of performance is overruled. There is actually a
great deal of truth concerning God and mother nature control-

ling performance of certain contracts. "Acts of God" and
weather can be legally recognized impossibilities of perfor-
mance, However, it is unnecessary and impractical to codify

the details of these as being required provisions of Class E
contracts. The comment concerning the "contract before perfor-
mance® provision is overruled as Section 7, Ch, 481, L. 1991,
is clear in its requirement that there be a contract before
the carrier picks up the locad. There must be a contract for
each and every load, however it does not have to be a separate
contract, One contract can govern a number of loads and vary-
ing pickup and delivery points. All comments concerning desig-
nating the shipper are overruled. 1In law the shipper is the
one contracting with the carrier. The PSC has no authority to
proscribe or prescribe who this is. However, Rule VI has been
amended to clarify the meaning of "shipper."

COMMENTS (rates): Comments were made that the legisla-
ture did not allow the PSC to set rates. Comments were made
that the legislature mandated the PSC to set rates. One per-
son commented that Section 7, Ch. 481, L. 1991, mandates the
setting of rates. Comments were made that the PSC has discre-
tion to set rates. The most prevalent comment was that the
PSC should set a fair and compensable minimum or base rate.
The recommended rate is a base rate on tons per.mile with ad-
justments for road classifications and load and right-of-way
limits. Example rates and formulas were submitted. One per-
son commented that the rate should be reguired to be paid with-
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in 10 days with a 12 percent annual penalty for late payment.
From the comments it appears that there are at least two prob-
lems causing the expressed need for set rates. One is under-
cutting, hauling at less than compensatory rates. The other
is skimming, prime contractors agreeing to rates for transpor-
tation with the owners, but paying the subcontracting carrier
less and "skimming"” the profit. One person asked whether the
PSC endorses skimming. One person commented that the PSC can-
not implement Section 3, Ch. 481, L. 1991, without first defin-
ing "best interests of public transportation."

RESPONSE: The comments regarding no authority in the PSC
to set rates and the comments regarding a legislative mandate
to the PSC to set rates are respectfully overruled. Particu-
larly in regard to Section 7, Ch. 481, L. 1991, there is no
mandate to set rates -- this provision only requires that one
of the terms of the contract be the rate to be charged and has
nothing to do with what the rate will be. Section 3, Ch. 481,
L. 1991, provides the PSC's authority to set rates., It allows
the PSC, in its discretion, to set minimum or maximum rates or
both when the same are required for the best interests of pub-
lic transportation. The PSC sees no compelling reason to fur-
ther define "best interests" as the meaning is self-evident in
motor carrier law. In regard to "skimming," the PSC has no
control over it under the circumstances in which it exists to~
day. This would change, to a certain degree, if there were
rate regulation in effect. The PSC also determines that if it
will set a rate, such must be done in a separate proceeding --
set rates were not the subject of this proceeding and cannot
result from it,

COMMENTS {(Rules IX through XV, "use it or lose it" and re-
porting): One person asked whether a Class E carrier would
have to carry on demand or lose the authority. Apparently the
concern is being required to carry for an unsuitable shipper.
Several persons commented that down times or seasons should be
considered in the retention of authority provisions, Apparent-
ly there are times or seasons or years when log hauling is not
in demand and, to keep the power unit producing, conversion is
made for other loads during such times. Several persons com-
mented that Rule IX's "incidental,"™ and Rule XIV's "additional
information," should be defined. One commented that Section 7,
Ch. 481, L. 1991's "uniform system of accounts" should be de-
scribed or identified. Some persons thought that the retention
rules are too strict and merely owning a truck and holding out
as a carrier is not a "hobby." One commented that the $5,000
requirement is a "hobby." At least one person supported the 20
load, $5,000 standard. One commented that 20 loads can be
hauled in three days and suggested that the standard be 100
percent of the income. Several persons suggested that the
standard be 50 percent of the income in 12 months or 18 months,
On reporting, several persons commented that financial disclo-
sure should be kept tc a minimum. One person commented that
reports should be done in September, not during spring break-

up.
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RESPONSE; The gquestion of whether a Class E carrier must
haul on demand will have to be answered later. An answer is
unnecessary for purposes of this proceeding. The PSC be-
lieves, however, that if a carrier complies with all appropri-
ate procedures to obtain reasonable assurance from a shipper
and the shipper cannot comply, carriage need not occur. In re-
gard to considering down times for purposes of retaining au-
thority, no fixed rule can establish firm criteria -~ the
rules accommodate special circumstances and each case will
have to be decided on its own facts. Rule IX's "incidental"”
need not be further defined as it has an established meaning
in motor carrier law. Rule XIV's "additional information" can-
not be c¢larified in the rules and provides the flexibility nec-

essary to accommodate the purpose. Section 7, Ch, 481, L.
1991's "uniform =system of accounts" is available to all motor
carriers by PSC forms. All comments concerning the standard

for retention of authority are overruled -=- there is no compel-
ling reason to amend the proposed standard to any other stan-
dard. In regard to financial disclosure, the PSC will not re-
quire any information it does not need to fulfill its regulato-
ry role. However, the necessary information will include fi-
nancial information and such will be public record. The date
for filing reports is fixed by statute and cannot be amended
by rule.

COMMENTS (ARM 38.3.2001, leasing): Several persons com-
mented that ARM 38.3.2001 is too concerned with individual
business relationships. Several persons thought that the own-
er operator's name should be allowed to remain on the power
unit.

RESPONSE: ARM 38.3,2001 is amended in this proceeding
for the sole purpose of accommodating Class E carriers into
the existing rules of the PSC. Its substantive requirements
of this rule are merely a restatement of Section 69-12-211,
MCA, and cannot be changed. The comments are respectfully
overruled.

COMMENTS (miscellaneous): Some persons commenting felt

that the elimination of the commonplace subcontracting is dis-
ruption of traditional business relationships. Several per-
sons commented that each truck should have authority. There
is some feeling that too many trucks has caused the industry's
problems. One person asked what would happen in an emergency
where a load of logs was dumped on a highway and a carrier
with a self-loader was called to assist but had no contract.
RESPONSE: In regard to subcontracting the PSC does not
agree that it is being eliminated so long as each person doing
a regulated haul is certified as a Class E carrier. Insofar
as each truck having to have authority, such is not a charac-
teristic of motor carrier regulation or the scheme of Class E
regulation provided by statute. In regard to there being too
many trucks, it is gquite possible that it is a cause of indus-
try problems. Concerning the emergency situation of an acci-
dental dumping of logs, the PSC believes that the person
called to retrieve the logs operates as a Class E carrier only
after reaching the first reasonable point after the emergency
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at which the logs can be transferred to the contracting carri-
er or a new contract be made,

HOWARD L. ELLIS, Chairman

CERTIFIED TO THE SECRETARY OF STATE AUGUST 27, 1991.

Reviewed By: Eﬂz_LM‘_-M,_
Robin A, McHugh

Chief Legal Counsel
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.10.314 AND
46.12.3402 PERTAINING TO
ASSIGNMENT OF CHILD
SUPPORT/ MEDICAL SUPPORT
RIGHTS

In the matter of the
amendment of Rules 46.10.314
and 46.12.3402 pertaining to
assignment of child support/
medical support rights

TO: All Interested Persons

1. on July 11, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.10.314 and 46.12.3402 pertaining to
assignment of child support/medical support rights at page 1135
of the 1991 Montana Administrative Register, issue number 13.

2. The Department has amended Rules 46.10.314 and
46.12.3402 as proposed.

3. The Department has thoroughly considered all commen-
tary received:

;s It has been noted that the Department’s statement of
reasonable necessity was overly technical and difficult to
understand.

RESPQNSE: This rule amendment 1is necessary to comply with
section 1912 of the Social Security Act (42 USC 1396k) and 42
CFR 435.604, which require recipients of Medicaid to assign
their rights to medical support to the agency administering the
Medicaid program and to cooperate in establishing paternity and
obtaining medical support. The current rule regquires persons
receiving both cash assistance and Medicaid benefits under the
Aid to Families with Dependent Children (AFDC) program to assign
their rights to child support to the Department but imposes ho
requirement on persons receiving only Medicaid and not cash
assistance through the AFDC Program. The amended rule requires
recipients of AFDC-related Medicaid only benefits to assign
their right to medical support to the Department and to
cooperate in establishing paternity and obtaining medical
support.

Certified to the Secretary of State September 3 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.10.404 PERTAINING
TO TITLE IV-A DAY CARE
INCREASE

In the matter of the
amendment of Rule 46,10.404
pertaining to Title IV-A day
care increase

N Nt N

TO: All Interested Persons

1. On July 25, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.10.404 pertaining to Title IV-A day care
increase at page 1206 of the 1991 Montana Administrative
Register, issue number 14.

2. The Department has amended the following Rule as
proposed with the following changes:
= o) C
o Subsections

(1) through (2)(g)(ii) remain as proposed.
(3h) Title IV-A day care is available gply for care
provided im by licensed or registered day care facilities enly

u W, i s
being provided OR WHOSE INCOME IS DEEMED TO THE ASSISTANCE UNIT
(FOR EXAMPLE, A STEPPARENT).

Subsection (2) (i) remains as proposed.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-211 and 53-4-716 MCA

3. The Department has thoroughly considered all commen-
tary received:

COMMENT: It has been noted that the proposed amendment would
allow payments to a stepparent who is providing in-home care for
a stepchild.

¢ The Department is changing ARM 46.10.404(2)(h) to
exclude payments to any person whose income is deemed to the
asgistance unit, such as a stepparent.

s
Director, cial and Rehabilita-

tion services

Certified to the Secretary of State September 3 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.25.725, 46.25.726
AND 46.25.744 PERTAINING TO
GENERAL RELIEF MEDICAL
INCOME AND RESOURCES

In the matter of the
amendment of Rules
46.25,725, 46.25.726 and
46.25.,744 pertaining to
general relief medical
income and resources

e

TO: All Interested Persons

1. Oon July 25, 1991 the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.25,725, 46.25.726 and 46.25.744 pertaining
to general relief medical income and resources at page 1209 of
the Montana Administrative Register, issue number 14.

2. The Department has amended Rules 46.25.725, 46.25.726
and 46.25.744 as proposed.

3. The Department has thoroughly considered all commen-—
tary received:

COMMENT: The Department’s statement of reascnable necessity
indicates that ARM 46.25.725 and 46.25.744 are being amended in
order to incorporate into rule the Department’s long-standing
policy of disallowing depreciation as a deduction in computing
self-employment income. A comment was received noting that the
Department ought not to have any unwritten policies but should
incorporate into the administrative rules all policies related
to the determination of eligibility for General Relief
Asgistance.

RESPONSE: The Department does not address in rule matters on
which the statute is clear. The issue of depreciation was not
previously addressed in the rules because it was felt that the
statutory deftinition of income at 53-3-109(7), MCA, was
sufficiently clear without further elucidation. The Department
amended its rules to specifically state that there is no
deduction for depreciation when it became apparent that there
was confusion on this point.

Dgrec;ot, SocIal and Rehabilita-

tion Services

Certified to the Secretary of State September 3 , 1991.
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VOLUME NO. 44 OPINION NO. 19

SOLID WASTE - Issuance of revenue bonds payable from service
charges assessed by joint solid waste management district;
MONTANA CODE ANNOTATED - Section 7-13-233;

MONTANA LAWS OF 1991 - Chapter 770, sections 12, 18, 22, 23.

HELD: A joint solid waste management district may not issue
revenue bonds payable from service charges placed on
property tax notices to property owners and collected
with property taxes.

Augqust 23, 1991

Selden §. Frisbee

Cut Bank City Attorney
P.O, Box 1998

Cut Bank MT 59427-1998

Dear Mr. Frisbee:

You have requested my oplinion on a question which I have
rephrased as follows:

May a joint solid waste management district issue
revenue bonds payable from service charges placed on
property tax notices to property owners and collected
with property taxes?

Senate Bill (hereinafter SB) 189, passed by the Montana
Legislature during the 1991 session, revises the laws relating
to refuse disposal districts. §SB 189 changes the term "refuse
disposal™ district to "solid waste management" district and
authorizes the creation of a solid waste management district by
resolution of the county c¢ommissioners pursuant to the
procedures ountlined in Title 7, chapter 13, part 2 of the
Montana Code Annotated. 1991 Mont. Laws, ch. 770. It
additionally allows for the creation of joint districts made up
of two or more counties for the purpose of providing solid waste
management for those counties involved in the joint district.
1991 Mont. Laws, ch. 770, § 18.

Your question refers specifically to the issuance of revenue
bonds payable from service charges assessed by a joint solid
waste management district. Section 12 of SB 189 amends section
7-13-233, MCA, and authorizes a solid waste management district
to assess a gervice charge and to collect the amount of the
service charge by either (1) causing the service charge to be
placed on the property tax notices and collected with the
property taxes or (2) establishing a separate system for
collecting the service charges, allowing collection of the fees
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more frequently than is provided for in the collection of
property taxes. 1991 Mont, Laws, ch. 770, §§ 12, 22.

Section 23 of SB 189 authorjzes a joint district to borrow money
and to issue revenue bonds under the following conditions:

(1) A joint district may borrow money for any purpose
provided in [sections 17 through 26] and issue bonds,
including refunding bondg, in a form and upon terms
as it may determine, payable from any revenue of the
joint district, including revenue from:

(a) service charges authorized in [section 22] that
are collected other than through tax notices and a
lien upon property;

({b) grants or contributions from the state or federal
government; or

(¢) other sources.

(2) The bonds may be issued by resolution of the
joint district without an election and without any
limjtation of the amount, except that bonds may not
be issued at any time if the total amount of principal
and interest to become due in any year on the bonds
and on any then-outstanding bonds for which revenue
from the same source or sources is pledged exceeds the
amount of the revenue to be received in that year as
estimated in the resclution authorizing the issuance
of the bonds. The board shall take all action
necessary and possible to impose, maintain, and
collect rates, charges, rentals, and taxes, if any are
pledged, sufficient to make the revenue from the
pledged source in a year at least equal to the amount
of the principal and interest due in that year.

(3) The bonds may be sold at public or private sale
and may bear interest as provided in 17-5-102. Except
as otherwise provided in [sections 17 through 267,
bonds issued pursuant to [sections 17 through 26] by
a joint district may be payable in principal and
interest solely from revenues of the joint district
and must state on their face the applicable
limitations or restrictions regarding the source from
which the principal and interest are payable.

(5) For the security of any bond, the joint district
may by resolution make and enter into any covenant,
agreement, or indenture, The sums required from time
to time to pay principal and interest and to create
and maintain a reserve for the bonds may be paid from
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any revenue referred to in [sections 17 through 26)
prior to the payment of current costs of operation and
maintenance of the solid waste management system.
[Emphasis added. ]

1991 Mont. Laws, ch, 770, § 23.

Section 23 provides that a joint district may borrow money and
issue revenue bonds for any purpose provided in sections 17
through 26, Section 23(1) provides that the obligations and
bonds are payable from any revenue of the joint district and
then provides a nonexhaustive list of the particular kinds of
revenue from which the bonds are payable. The lanquage used in
section 23(1l)(a), however, is restrictive in nature. It
provides that a district may use revenue from service charges
authorized in section 22 that are collected other than through
tax notices and a lien upon the property. 1991 Mont. Laws, ch.
770, § 23(1)(a).

The fundamental rule of statutory construction is that the
intention of the Legislature controls. § 1-2-102, MCA; Missoula
County v, American Asphalt, Inc., 216 Mont. 423, 426, 701 P.2d
990, 992 (1985). The phrase "other than through tax notices and
a lien upon the property" was intentionally added to section
23(1)(a) by the Montana Legislature. See Free Conference
Committee on Senate Bill No. 189, Report No. 1, April 23, 1991.
Even though section 23 contains language which initially
indicates that the revenue bonds or other obligations are
payable from any revenue source, the effect of section 23(1)(a)
is to specifically exclude as a revenue source those service
charges which are collected through tax notices and a lien upon
property. When general and particular provisions of a statute
are inconsistent, the particular takes precedent over the
general, City of Billings v. Smith, 158 Mont. 197, 211, 490
P.2d 221, 229 (1971).

Although section 23(1)(a) prohibits as a source of payment for
revenue bonds those service charges that are collected through
tax notices, there is no such prohibition on the use of service
charges collected through other methods. As already noted,
section 12 of SB 189 permits a waste management district to
collect service charges by means other than by placing the

charge on property tax notices. Such charges, if not paid,
become delinquent and a lien on the property subject to the same
penalties and rate of interest as property taxes. There is

nothing in SB 189 which suggests that service charges, other
than those collected through property tax notices, may not be
used as a source of payment for revenue bonds issued by the
district. With respect to revenue from liens, pursuant to
section 23(1)(a) of SB 189 the only revenue derived from a lien
that may not be used for payment of revenue bonds is that which
results from failure to pay service charges through property tax
notices.
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In light of the above discussion, jt would appear that the
intent of the Montana Legislature was to authorize a joint solid
waste management district to issue revenue bonds, but to exclude
those service charges which are collected through tax notices
as a possible revenue source from which revenue bonds are

payable.

THEREFORE, IT IS MY OPINION:
A joint solid waste management district may not issue
revenue bonds payable from service charges placed on
property tax notices to property owners and collected with
property taxes.

Sincerely,

Mare b

MARC RACICOT
Attorney General

17-9/12/91 Montana Administrative Register
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VOLUME NO., 44 OPINION NO. 20

ELECTIONS - Submission of ballot issue at primary election;
INITIATIVE AND REFERENDUM - Submission of ballot issue at
primary election;

MONTANA CQDE ANNOTATED - Sections 13-1-101, 13-1-104, 13-1-107,
13-27-104, 13-27-310{(2), 13-27-311(1), 13-27-410(1);

MONTANA CONSTITUTION - Article II, section 2; Article I1I,
section 6; Article XIV, sections 8, 9;

OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Att'y Gen. No. 50
(1982), 19 Op. Att'y Gen. No. 412 (1942).

HELD: A constitutional amendment proposed by initiative
pursuant to Article XIV, section 9, of the Montana
Constitution may be submitted to the voters at a
regular statewide primary election.

August 30, 1991

The Honorable Mike Cooney
Secretary of State

State Capitol

Helena MT 59620

Dear Mr. Cooney:
You have requested my opinion on the following question:

May an initiative for a constitutional amendment be
submitted to the voters at a statewide primary
election?

Your inquiry arises out of the presentation by the Montana
Shooting Sports Association of an initiative petition which
would amend the Montana Constitution to guarantee individuals
a right to hunt game animals. 'The Association has requested
that the petition be processed in time for the measure to be
placed on the ballot for the statewide primary election to be
held in June 1992.

By adoption of the 1972 Montana Constitution, the people of
Montana '"reserved unto themselves the exclusive right of
governing themselves, and to alter or abolish the constitution
whenever they deemed it necessary." State ex rel. Montanans for
the Preservation of Citizens' Rights v. Waltermire, 231 Mont.
406, 412, 757 P.2d 746, 750 (1988); 1972 Mont. Const. Art. II,
§ 2. Amendment of the Constitution by initiative is expressly
permitted by Article XIV, section 9, which provides:

(1) The people may also propose constitutional
amendments by initiative. Petitions including the
full text of the proposed amendment shall be signed
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by at least ten percent of the qualified electors of
the state. That number shall include at least ten
percent of the qualified electors in each of two-
fifths of the legislative districts.

(2) The petitions shall be filed with the secretary
of state. If the petitions are found to have been
signed by the regquired number of electors, the
secretary of state shall cause the amendment to be
published as provided by law twice each month for two
months previous to the next reqular state-wide
election.

(3) At that election, the proposed amendment shall
be submitted to the qualified electors for approval
or rejection. If approved by a majority voting
thereon, it shall become a part of the constitution
effective the first day of July following its
approval, unless the amendment provides otherwise.
[Emphasis added. ]

Resolution of your inquiry turns on the meaning of "next regular
state-wide election” as used in section 9(2) of Article XIV.

When construing a provision of the constitution, the same rules
used in statutory construction are applied. Keller v. Smith,
170 Mont. 399, 404, 553 P.2d 1002, 1006 (1976). 1In either case,
the intent of the framers is controlling. 1Id. at 405. "Such
intent shall first be determined from the plain meaning of the
words used, if possible, and if the intent can be so determined,
the courts may not go further and apply. any other means of
interpretation.” Id. In construing statutes or constitutional
provisions, words employed should be given such meaning as is
required by the context, and as is necessary to give effect to
the purpose of the provision. In re Shun T. Takahaskiji's Estate,
113 Mont. 490, 129 P.2d 217, 220 (1942). Finally,
"[llegislative intent must be ascertained from an examination
of all of the statutes on one subject matter as a whole, not
just the wording of one particular section." 39 Op. Att'y Gen.
No. 50 at 193 (1982) (quoting Vita-Rich Dairy In¢. v. Department
of Business Regulation, 170 Mont. 341, 533 P.2d 980, 984
(1976)).

The term "regular state-wide election,” as used in Article XIV
of the Montana Constitution, has not been interpreted by the
Supreme Court of Montana. See Marbut v. Secretary of State, 231
Mont. 131, 752 P.2d 148, 151 (1988) (expressing "no opinion" as
to whether "regular state-wide election” includes a statewide
primary). The meaning of "regqular election” has, however, been
analyzed by the courts of many other states. Generally
speaking, "[a] reqular election is an election which recurs at
stated intervals as fixed by law."” Robb v. City of Tacoma, 175
Wash. 580, 28 p.2d 327, 332 (1933). "The word regular means
conformable to an established rule, law, or principle, and the
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exact literal signification [sic] of the phrase 'next regular
election,' is the next election held conformable to established
rule or law." State ex rel. Watson v. Cobb, 2 Kan. 32, 54
(1863).

As applied to elections, "regular" is often used interchangeably
with "general," both as distinguished from a "special"” election.
See 25 Am. Jur. 2d Elections § 3, at 692 (1966). "Any election
which is not regularly held for the election of officers, or for
some other purpose which shall come before the electors at
regular fixed intervals, is necessarily a special election."
Robb, 28 P.2d at 332,

Some courts have found that the term "regular election" does not
embrace a primary election. For example, in People v. Holzman,
5 I11. 2d 405, 125 N.E.2d 498 (1955), the Supreme Court of
Illinois found that a primary election for the nomination of
candidates of mayor, city clerk and city treasurer, and at which
aldermen were elected for their individual wards, was not a
"regular municipal, judicial or other general election" as
required by statute. The court first concluded that insofar as
the electijion pertained to the selection of nominees for
particular offices, it clearly was a primary election as
distinquished from a general election. "It 'is an election only
in the qualified sense that it is moulded, in general, on the
plan of an election and is conducted as an election is
conducted, but for the purpose, only, of selecting candidates
of a political party, with the right in no one else to
participate therein.'" Id., 125 N.E.2d at 499-500 (citation
omitted).

The court further found that the selection of aldermen in
particular districts did not transform the election into the
"regular municipal” or "other general" election contemplated by
the statute. The court reasoned:

[In determining whether an election 1is special or
general, rlegard must be had to subject-matter as well
as the date of election. ... [I}f an election occurs
throughout. the state uniformly by direct operation of
law, it is a general election. On the other hand, if
it depends upon the employment of some special
preliminary proceeding peculiar te the process which
may or may not occur, and the election is applicable
only to a restricted area, less than the whole state,
it is a special election.

Id. at 500 (guoting Norton v, Coos County, 113 Or. 618, 233 P.
864, 866 (1925)). Because the e¢lection of aldermen was confined
to their respective wards, the election was found to be a local
election which did not meet the definition of "regular" or
“general." 1id.
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Distinguishing between a "primary" and a "regular" election, the
Supreme Court of North Carolina has held:

There is a well defined distinction between a primary
election and a regular election .... "A primary
election is a means provided by law whereby members
of a political party select by ballot candidates or
nominees for office; whereas a regular election is a
means whereby officers are elected and public offices
are filled according to established rules of law. 1In
short, a primary election is merely a mode of choosing
candidates of political parties, where as [sic] a
regular election is the final choice of the entire
electorate.”

Ponder vy, Joslin, 262 N.C. 496, 138 S.E.2d 143, 148 (1964)
(quoting Rider v. Lenoir County, 236 N.C. 620, 73 S.E.2d 913,
919 (1953) (construing meaning of "regular election for county
officers")).

The Supreme Court of Michigan also has followed this rationale,
holding that the submission at a primary election of a city
charter amendment proposed by initiative petition rendered the
election null and void where the statute required submission to
the voters at a "regular municipal or State election." Millard
ex rel. Reuter v. City of Bay City, 334 Mich. 514, 54 N.w.2d 635
(1952} . “A primary election is not a regular election in any
sengse of the term. ... [A] primary election is marely the
selection of candidates for office by the members of a political
party in a manner having the form of an election."” Id.., 54
N.W.2d at 636.

This 1line of cases reflects the principle that a primary
election is not an election in the true sense of the word,
because primaries were unknown at common law and derived from
the traditional party nominating conventions and caucuses.
Therefore, the rationale for excluding "primary" from the
meaning of "election"” is based on the fact that an election is
historically understood as the final act of the voters in
casting their ballots at the polls for the election of public
officers. BSee, €.9g., In re Jamestown Caucus Law, 43 R.I. 421,
112 A. 800, 901 (1921); Walton v, Olson, 40 N.D. 571, 170 N.W.
107, 109-10 (1918); Opinion of the Justices, 295 A.2d 718, 720-
21 (Del. 1972); Davis v. Delahanty, 551 5.W.2d 227, 229 (Ky.
1977); Wagqgper v. Gray, 74 So. 2d 89, 91 (Fla. 1954). Accord
Op. Att'y Gen. No. 83-149 (Ky. 1983); Op. Att'y Gen. Mar. 17,
1982 (s.C. 1982).

"Wwhether primary elections are within the intent and
meaning of the term ‘'election,' as used in the
constitutional and statutory provisions, often
depends on the manner in which the term is used and
the purpose of the provisions, and also on the factor
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of whether primary elections were in existence at the
time the provisions were adopted or enacted."

Cox v. Peters, 208 Ga. 498, 67 S.E.2d 579, 583 (1951) (quoting
29 C.J.5. Elections § 112, at 150 (1965)). Thus, it has been
held that primary elections could not have been intended within
the meaning of constitutional provisions regarding elections
where primaries were not 1in existence at the time the
constitution was adopted. State ex. rel. Miller v. Q'Malley,
342 Mo. 641, 117 S.w.2d 319, 322 (1938).

On the other hand, the United States Supreme Court has held
that, to the extent a state "has made the primary an integral
part of the procedure of choice, or where in fact the primary
effectively <controls the choice,” constitutional rights
regarding voting are equally applicable to primary elections as
to general elections. United States v. Classic, 313 U.5. 299,
318 (1941). Applying this rationale, courts have held that
"[p]rimary election laws and laws governing general elections
are so interwoven that together they comprise the election
machinery of the state, and the rights, duties, privileges, and
powers granted or imposed by one are equivalent to those granted
or imposed by the other, in so far as the processes of the
courts may be invoked to enforce or protect them." State ex
rel. Merrill v. Gerow, 79 Fla. B04, 85 So. 144, 146 (1920).

A number of courts have held that a primary election is included
within the term "regular" or "general" election. In Q'Connor
v. Superior Court, City and County of San Francisco, 90 Cal.
App. 3d 107, 153 Cal. Rptr. 306, 309 (1979), the court found
that submission of a proposition at a statewide primary election
was proper where the statute allowed submission "at a regular
election, or a special election ... called ... for the purpose
of voting on a proposition.” Because a "regular election” was
defined as "an election, the specific time for the holding of
which is prescribed by law,” the court held that a direct

primary constituted a regular election. Id. Likewise, the
court in Dysart v. City of St. Louis, 321 Mo. 514, 11 S.W.2d
1045, 1052 (1928), held that a primary could not be

distinguished from any other regular or general election
prescribed by law, since "a special election is one called for
a special purpose, not one fixed by law to occur at regular
intervals."

The Supreme Court of (Oregon has held that where a primary
election was required by law to be held biennially on a
particular date, the primary election was a general election at
which a proposition for the issuance of county bonds could be
submitted. Taylor v. Multpomah County, 119 Or. 123, 248 P, 167,
168 (1926). A like result was reached by the Supreme Court of
Nebraska, which held that a statewide primary election
constituted a "general election” within the meaning of state law
for the submission of bonds.
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The state-wide primary is part of the election system
of Nebraska and is commonly understood to be a general
election. The general law, operating automatically
as to time, fixes the date of the state-wide primary
without any other intervening cause. The public
interest in the nomination of candidates for office
is an inducement to the exercise of the elective
franchise.

State ex rel. City of Lincoln v. Marsh, 107 Neb. 607, 187 N.W.
88 (1922).

Prior to adoption of the 1972 Montana Constitution, the Montana
Supreme Court construed on several occasions the meaning of the
phrase "general election" as used in the 1889 Constitution. 1In
State ex rel, Diederichs v. State Highway Commission, 89 Mont.
205, 296 P. 1033 (1931), the court construed the meaning of the
constitutional provision requiring submission of any debt or
liability exceeding $100,000 to the people "at a general
election.” 1889 Mont. Const. Art. XIII, § 2. The court held:
"We think, considering the subject matter of the sectjon, the
term 'general election’' does not mean necessarily the general

biennial election. ... We think the 'general election' named
means a state-wide election at which all the people entitled to
vote may vote upon a question affecting them as a whole." 1Id.,

296 p. at 1036.

Following Diederichsg, the court stated in Arps v. State Highway
Commission, 90 Mont. 152, 300 P. 549, 553-54 (1931),

that a general election "is one that regularly recurs
in each election precinct of the state on a day
designated by law for the selection of officers, or
is held in such entire territory pursuant to an
enactment speclfying a single day for the ratification
or rejection of one or more measures submitted to the
people by the Legislative Assembly, and not for the
election of any officer, ... for the election having
been simultaneously held in every voting precinct of
the state conclusively establishes the fact that the
election was ‘'general,' and not ‘'special,' which
latter term ... would appear to mean an election held
in only a subdivision or a part of the state."

(quoting Bethune v. Funk, 85 Or. 246, 166 P. 931, 932 (1917)).
Accord Pioneer Motors y. State Highway Commission, 118 Mont.
333, 165 P.2d 796, 800 (1946).

In addition, one of my predecessors in office held expressly
that the term "next regular election" used in a statute
concerning the adoption of a county manager form of government
included the next primary nominating election. 19 Op. Att'y
Gen. No. 412 at 696 (1942). The opinion relied on the
conclusion that "(a] reqular election is an election recurring
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at stated times, fixed by law; while a special election is one
arising from some exigency outside the usual routine." Id,
Since the date of primary elections was established by law, the
opinion concluded that the primary constituted a regular
election within the meaning of the statute. I1d.'

With these authorities as a backdrop, I turn to the language in
question. Article XIV, section 9, is unique in its use of the
term "next regular state-wide election." Of the two other
constitutional provisions that pertain to submission of ballot
issues by initiative or referendum, both refer to the "general
election.” See Mont. Const. Art. I11, § 6; Art. XIV, § 8. The
constitution includes several other references to the "general
election,” see, e.q., Mont. Const. Art. III, § 7; Art. V, § 4;
Art.. VI, § 2; Art. VI, § 6. It cannot be said that the framers
did not contemplate the occurrence of primary elections.
Article IV, pertaining to suffrage and elections, refers to
“elections,"” with no distinction between or definition of
primary and general elections. Article VI, section 2, expressly
refers to primary elections in 1ts discussion of the election
of governor and lieutenant governor.

The statutes that flesh out these constitutional provisions are
noteworthy in interpreting the meaning of "election." Although
legislative determination of constitutional intent is not
binding in the construction of constitutional provisions, it is
entitled to some deference. Keller v. Smith, supra, 553 P.2d
at 1007. See also Davis v. City of Berkeley, 51 Cal. 3d 227,
794 p.2d 897, 906 (1990). Section 13-1-101, MCA, includes the
following definitions:

(4) "Election” means a general, specjal, or primary
election held pursuant to the regulrements of state
law, regardless of the time and/or purpose.

(8) "General election” means an election held for the
election of public officers throughout the state at
times specified by law, ..., For ballot issues

required by Article III, section 6, or Article X1V,
section 8, of the Montana constitution to be submitted
by the legislature to the electors at a general
election, "general election”" means an election held
at the time provided in 13-1-104(1).

'Although the Supreme Court of Montana has not interpreted the

meaning of "regular election," it noted in Mentanans for the
Preservatjon of Citizens' Rights v. Waltermire, supra, 231 Mont.
at 409, 757 P.2d at 748, that the district court had concluded that
the "next reqular state-wide election” contemplated by Article XIV,
section 9, of the Montana Constitution included a state-wide
primary election.
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(10) "Issue" or "ballot issue"” means a proposal
submitted to the people at an election for their
approval or rejection, including but not limited to
initiatives, referenda, proposed constitutional
amendments, recall questions, school levy questions,
bond issue questions, or a ballot question.

(14) "Primary” or "primary election" means an election
held throughout the state to nominate candidates for
public office at times specified by law[.]

(17) "Special election" means an election other than
a statutorily scheduled primary or general election
held at any time for any purpose provided by law. It
may be held in conjunction with a statutorily
scheduled election.

There is no statutory definition of "regular election.”

The times for holding statewide general and primary elections
are specified by law. §§ 13-1-104, 13-1-107, MCA,. The
provisions regarding initiative and referendum procedures do not
refer to either a general or a primary election, but simply use
a phrase such as "election at which they are to be voted upon
by the people."’ See §§ 13-27-104, 13-27-310(2), 13-27-311(1),
13-27-410(1), MCA.

Oof most importance to the resolution of your inquiry are the
definitions of "general election" and "special election.”" 1In
particular, elections on constitutional amendments submitted
pursuant to Article XIV, section 9, are specifically excluded
from the definition of "general election.” § 13-1-101(8), MCA.
Additionally, primary elections are specifically excluded from
the definition of "special election." § 13-1-101(17), MCA.

Finally, the framers of the constitution obviously were aware
of the existence of primary elections when Article XIV, section
9, was drafted. As noted, the constitution expressly refers to
primary elections on at least one occasion. Further, state law
at the time the 1972 constitution was drafted provided for the

’‘Likewise, although section 13-27-207, MCA, refers to the
"general” election, I do not find that section controlling in light
of other constitutional and statutory provisions, particularly
since it is intended to be only an example of the form for a
petition for a constitutional amendment.
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regular holding of primary elections at specified times. See
§ 23-3301, R.C.M. 1947 (1969).

Viewing the language of Article XIV, section 9, in the context
of other constitutional provisions, and giving due deference to
the interpretation reflected in subsequent legislation, the
conclusion 18 evident that the framers Iintended the phrase "next
reqular state-wide election" to be given a different meaning
than "general election." Applying the ordinary definition of
“regular,“3 I conclude that '"regular state-wide election”
encompasses the statewlde primary election held biennially as
required by law. This conclusion is bolstered by the broad
interpretation given by the Montana Supreme Court to like
provisions of law. Arps, supra.

I find the contrary authorities unpersuasive in view of the
unique wording of the Montana Constitution. Unlike the
provisions of other states' constitutions, in which "election”
is used with no frame of reference, Montana's constitution
expressly recognizes the existence of primary elections and was
written during a time when primaries had become well
established. Where the framers used the term "general election™
in other provisions, including the immediately preceding sectijion
concerning constitutional amendments proposed by the
Legislature, their choice of a different term in section 9
carries considerable weight in my determination.

Montana law allows the Secretary of State to certify that a
primary election is unnecessary for a party which does not have
candidates for more than half of the offices on the ballot if
no more than one candidate filés for nomination by that party
for any office on the ballot. § 13-10-209(2), MCA. ‘This does
not affect the fact that the statewide primary is prescribed by
law to occur at regular intervals. Further, section 13-10-
209(4), MCA, expressly provides for the printing of ballot
issues on primary ballots, and permits the printing of a
separate ballot or the printing of the ballot issue on the
nonpartisan ballot.® Accordingly, nothing in section 13-10-
209, MCA, affects my conclusion that the primary is a regular
election.

You suggest that public policy concerns counsel a different
conclusion. In particular, a ballot issue proposing to amend
the constitution is of major significance to the state and
should be submitted to the voters at a time when it is likely
to receive the most voter attention. You point out that voter

‘See 19 Op. Att'y Gen. No. 412 at 696 (1942), supra.

‘Section 13-14-115, MCA, which allows the governing body of a
political subdivision to determine that a nonpartisan primary
election need not be held, has no application here since it does
not authorize the cancellation of a statewide primary election.
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turnout is much lower during the primary elections, and
therefore that not as many voters will take the opportunity to
vote on a ballot issue submitted at a primary.

Although that concern and other policy considerations you have
presented are unmistakenly worthy of consideration if and when
the constitutional and statutory provisions circumscribing this
question are ever reviewed in the future, I am obliged at this
moment to construe those provisions as I find them and not as
I may prefer them to be. White v. White, 195 Mont. 470, 636
P.2d 844, 846 (1981). "In determining the public policy of this
state, legislative enactments must yield to constitutional
provisions, and judicial decisions must recognize and yiels to
constitutional provisions and legislative enactments. ...
Judicial decisions are a superior repository of statements about
public policy only in the absence of constitutional and valdg
legislative declarations.” First Bank (N.A.)-Billings v.
Transamerica, 209 Mont. 93, 679 P.2d 1217, 1219 (1984). I find
the constitutional and statutory provisions sufficiently clear
in expressing the public policy of the state,

THEREFORE, IT IS MY OPINION:

A constitutional amendment proposed by initiative pursuant
to Article XIV, section 9, of the Montana Constitution may
be submitted to the voters at a regular statewide primary
election.

Sincerely,

Mane Raeid

MARC RACICOT
Attorney General
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DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

* k k k &
IN THE MATTER of the Application UTILITY DIVISION
Of the MONTANA POWER COMPANY for
Authority to Establish New Rates
Required to Implement its Gas
Transportation Plan.

DOCKET NO. 90.1.1

—— e

DECLARATORY RULING

Introduction

1. Petitioner Montana Oil and Gas Associlation (Petition-
er or MOGA) filed a petition with the Montana Public Service
Commission (Commission) for a declaratory ruling in this Dock-
et on April 3, 1990. Assuming that the Commission grants Mon-
tana Power Company's request to implement gas transportation,
MOGA questions whether §§ 69-3-101 and 69-3-102, MCA, would ap-
ply to members of the association selling gas to selected in-
dustrial end-users while using facilities owned by Montana Pow-
er Company (MPC) to transport the gas. MOGA requests a ruling
on whether its members, independent gas producers, would come
under the supervision and regulation of the Commission as pub-
lic utilities for sales relying upon gas transportation facili-
ties owned by MpC,

2. 0On April 10, 1990 the Commission issued a Notice of
Petition for Declaratory Ruling and served copies upon the
intervenors and interested persons to the Docket. Timely com-
ments to the Petition were filed by MPC, Montana Consumer Coun-
sel (MCC) and Montana-Dakota Utilities Co. (MDU).

The Question Presented .

3. Petitioner poses the following question based upon a
prospective and unknown outcome in Docket No. 90.1.1.

4. Would the sale of gas by MOGA's gas-producer members
to (a) noncore industrial end-users formerly purchasing gas
from MPC or (b) local distribution companies utilizing the
transportation facilities of MPC constitute the gas-producers
as "public utilities" under Montana statutes and PSC rules,
where Petitioner does not hold itself out to the public in gen-
eral as a supplier of natural gas?

Facts Presented

5. MPC in Docket No. 90,1.1 has applied for authority
to establish rates for gas transportation. Independent gas-
producers would have the right to use MPC's system to trans-
port gas to customers, possibly including some of MPC's
present customers. 1f so, independent producers represented
by MOGA would be competing with MPC for sales of natural gas.

6. If the Commission were to determine, based upon
these assumed facts, that selling gas on a selective basis
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would constitute independent producers as "public utilities,"
then MOGA's members would not sell their gas in this market.
MOGA does not want a long-term commitment to sell gas at a reg-
ulated price.

Applicable Law

7. Petitioner seeks a ruling that independent gas p;b—
ducers selling gas to former MPC customers, and transporting
the gas on MPC transportation facilities would not be "public
utilities" subject to the jurisdiction of the Public Service
Commission, pursuant to §§ 69-3-101 and 69-3-102, MCA. The
text of these statutes follows:

69-3-101. Meaning of term "public util-
ity". (1) The term "public utility",
within the meaning of this chapter, shall
embrace every corporation, both public and
private, company, individual, association
of 1individuals, their lessees, trustees,
or receivers appointed by any court, what-
soever, that now or hereafter may own, op-
erate, or control any plant or equipment,
any part of a plant or equipment, or any
water right within the state for the pro-
duction, delivery, or furnishing for or to
other persons, firms, associations, or cor-
porations, private or municipal:

(a) heat;
{b) street-railway service;
(c} 1light;

(d) power in any form or by any agen-
cY;

(e) except as provided in chapter 7,
water for business, manufacturing, house-
hold wuse, or sewerage service, whether
within the limits of municipalities,
towns, and villages or elsewhere;

(f) regulated telecommunications ser-
vice,

(2) The term "public utility" does
not include:

(a) privately owned and operated wa-
ter, sewer, or combination systems that do
not serve the public;

(b} county or consolidated city and
county water or sewer districts as defined
in Title 7, chapter 13, parts 22 and 23; or

(c) a person exempted from regula-
tion as a public utility as provided in

69-3-111.
69-3-102. Supervision and regulation
of public utilities. The commission is

hereby invested with full power of supervi-
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sion, requlation, and control of such pub-
lic wutilities, subject to the provisions
of this chapter and to the exclusion of
the ijurisdiction, regulation, and control
of such utilities by any municipality,
town, or village.

Summary of Comments

8. Montana Powexr Company. MpC filed a Brief in Sup-
port of Petitioner's Motion for Declaratory Ruling. MPC main-
tains that the transactions as proposed by MOGA do not result

in a public utility status for the sellers. The sellers do
not intend, and in fact do not have the resources, to serve
the general public. The sellers simply will find a limited

number of customers and contract with them based on market
price, demand, location and load shape.

9. Further, MPC asserts that independent gas producers
would not have "public utility" status because production of
gas is not monopolistic. Regulation of natural monopolies de=-
veloped as a substitute for competition, in order to achieve
lower costs through economies of scale. The "natural monopo-
1y" under this scenario is the gas transportation "because of
the economies of scale inherent in providing pipelines and dis-
tribution systems to the general public." By contrast, the
sale of natural gas by producers is naturally competitive, as
recognized by the federal government in itg deregulation of
wellhead prices and removal of Federal Energy Regulatory Com-
mission (FERC) jurisdiction over prices for new gas supplies.
FERC in Order No. 436, Docket No. RM85-1-000 (Parts A-D).
Therefore, MPC believes the Commission should grant the peti-
tion and rule that MOGA's "proposed business" is not a public
utility.

10. Montana Consumer Counsel. MCC questions whether
MOGA has standing to file for a declaratory ruling as an asso-
ciation of independent gas and oil producers. The association
would not itself be subject to, or exempt from, regulation.
Declaratory rulings must be binding between the agency and the
Petitioner concerning the facts set forth in the petition,
ARM 1.3.,229. MCC questions further, whether MOGA has set
forth sufficient facts to show how MOGA and not its members
will be affected by a ruling.

11, MCC also questions what bearing Commission approval
of MPC's proposed transportation plan in Docket No, 90.1.1
would have upon the requlatory status of the independent gas
producers. "If they cease selling to the gas utility and be-
gin selling to end-users using the Montana Power system to de-
liver gas to those end-users they are no more or less a public
utility than before." MCC Comments, pp. 2-3. A declaratory
ruling would be unnecessary if the producer members remain sim-
ply producer/sellers.

12, MCC recommends a Commission denial of the requested
ruling, or alternatively, establishment of a factual record be-
fore ruling.
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13. Montana-Dakota Utilities Co, MDU is a public util-
ity providing gas and electric service within four states, in-
cluding eastern Montana. Only MPC sells more natural gas at
retail in Montana., MDU already has flexible gas transporta-
tion rates approved by the Commission. Some MDU customers now
purchase natural gas in the field which is transported on MDU
facilities.

14, MDU maintains that the key component to public utili-
ty status of a seller of natural gas is whether the seller de-
livers the product to the end user on facilities the seller
owns, operates or controls.

Discussion and Analysis

15. In their analyses, MPC, MCC and MDU generally agree
that MOGA's members would not become "public utilities" sim=
ply by selling natural gas and delivering the product on gas
transportation facilities owned, operated and controlled by
MPC. MPC recommends, therefore, that the Commission grant
MOGA's Petition. Paradoxically, MCC and MDU conclude that the
Commission should not grant the declaratory relief reguest-
ed. Alternatively, MCC states that the Commission should
first establish a factual record on which to base a declara-
tory ruling.

16. MOGA contends that pursuant to Lockwood Water Users
Association v. Anderson, 168 Mont, 303, 542 p.2d 1217 (1975),
Petitioner would not be a public utility. MDU contends that
Lockwood does not apply to the hypothetical situation out~
lined by MOGA. The Lockwood Water Users Association was a non-
profit association formed to provide water to members of the

association. In Lockwood the court found that an entity
serving itself does not come under the definition of a public
utility. (After Lockwood, the Legislature amended

§ 69-3-101, MCA, to clarify that the term "public utility"
does not include privately owned water and/or sewer systems
that do not serve the public.) In Lockwood the association
also contracted to furnish water to Anderson, a trailer court
developer, on a contract limited to 60 trailer hook-ups.

17. The court :in Lockwood concluded that the users as-
sociation was not a public utility in supplying water to its
members on a nonprofit basis through contractual agreements.
Lockwood, 168 Mont. at 310. Lockwood does not stand for
the principle asserted by Petitioner that any contractual
agreements with selected individuals automatically preclude a

public utility status. Petitioner's proposed facts are not
analogous to those in Lockwood. MOGA is not a nonprofit us-

ers assoclation providing service (e.g. water or natural gas)
to itself; it is an association of producers and sellers of
natural gas. MOGA's members, and not the association itself,
propose to enter into contracts to provide natural gas., MDU
is correct that Lockwood does not apply to the facts pro-
posed by MOGA.

18. Both MCC and MDU point out that the Commission has
not previously regulated these independent gas producers as
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public utilities. According to MCC a declaratory ruling is un-
necessary as long as the producer members continue to act like
producers. MDU states that the determinative factor is wheth-
er the producer delivers gas to the end user. MDU cites
Gallatin Natural Gas Company v. Public Service Commission,
79 Mont. 269, 279-280, 256 P. 373 (1927), which determined the
following gquestion on appeal to be critical: "[d]loes (Galla-
tin Natural Gas Companyl own, operate or control the plant or
equipment of the Billings Gas Company for the delivery of or
for furnishing, for or to other persons, heat, light or pow-
er?’ (Emphasis added.) The Commission has not regulated nat-
ural gas producers for the production and sale of gas, not-
withstanding the appearance of the term "production" in connec-
tion with "delivery" and "furnishing" in § 69-3-101, Mca.
(See 1 20 following.) The operative words are "delivery of"
and "furnishing, for or to other persons." Further determina-
tive of public utility status, the natural gas producer must
"own, operate, or control the plant and equipment” used to de-
liver or furnish the natural gas to the end-user, to be a "pub-
lic utility."” § 69-3-101, MCA,

19. Production and sale of natural gas, without the ser-—
vice component of furnishing or delivery on pipeline facili-
ties owned, operated or controlled by the producer, has not
been regulated by the Commission. The United States Supreme
Court commented as follows:

Producers of natural gas cannot usefully
be classed as public utilities. They en-
joy no franchises or guaranteed areas of
service, They are intensely competitive
vendors of a wasting commodity they have
acquired only by costly and often

unrewarded search. Their unit costs may
rise or decline with the vagaries of for-
tunc. Permian Basin Area Rate Cases,
390 U.s. 755, 756-57 (1968).

20. “Production" of natural gas for sale as a commodity
does not mean the same as the term "production" in conjunction
with "delivery" and "furnishing” in § 69-3-101, MCA. Under
the statute, "production" implies the service component of pro-
ducing "heat," "light," or "power" for other persons. Produc-

ers of natural gas, however, are in the business of selling
their product to others who make arrangements for delivery,
furnishing and production of heat, power and light. Omission
of the term "production"” in Gallatin Natural Gas Company,
with subsequent emphasis upon "delivery® and "furnishing," sug-
gests that "production” in § 69-3-101, MCA, is subsumed under
the classification of sgervice, i.e., the act of providing
to others on a system under the control of the utility. Con-
gress reserved to the states the power to regulate the produc-
tion and gathering of natural gas. Northwest Pipeline v,
F.E.R.C., 905 F.2d 1404, 1407 (10th Cir. 1990), However, in
reguIatlng rates and service, this state Commission has not
regulated the production of natural gas or the sale of this
commodity, without the component of service, that is, transpor-
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tation to and/or distribution to the consumer(s) or purchas-
ers.

21, Petitioner and MPC incorrectly focus upon the issue
of limiting service on a contractual basis as the deciding fac-
tor in a public utility determination. Section 69-3-101, MCA,
provides that a "public utility," pursuant to Title 697 Chap-
ter 3,

shall embrace every corporation, ... compa-
ny, individual, association ..., their les-
sees, trusgstees, or receivers ... that ...

own, operate, or control any plant or
equipment, any part of a plant or equip-
ment ... within the state for the produc-
tion, delivery, or furnishing for or to
other persons, firms, associations, or cor-

porations ... (a) heat; ... (c) 1light;
[or] (d) power in any form or by any agen-
eyls] ...

Pursuant to this definition an entity may be a public utility
if it provides service to only one person other than itself or
its members on facilities owned, controlled or operated wholly
or in part by the entity selling the commodity.

DECLARATORY RULING

1. An entity undertakes public utility service subject
to Commission regulation if it engages in activity within the
meaning of § 69-3-101, MCA. If the entity owns, operates or
controls plant or equipment, or a part of such facilities, in
order to provide (produce for, furnish for or deliver to) oth-
ers heat, light or power in any form, then it is providing pub-
lic utility service. There are two key elements to public
utility status under this definition: (1) the entity owns, op-
erates or controls the facilities; and (2) the facilities are
used to provide service to someone other than the entity.

2, If the independent gas producer does not own, oper-
ate or control the delivery facilities or engage in furnishing
or delivering the natural gas to the purchaser(s), it will not
be subject to Commission requlation under § 69-3-102, MCA, for
a sale of natural gas. Therefore, if it sells the gas to be
delivered on the facilities of another {(e.g., MPC), it will
not come under the definition of “public utility" in
§ 69-3-101, MCA, provided that it does not operate or control
these facilities by some sort of agreement with the owner of
the facilities.

3. If producer/sellers continue +to act like produc-
er/sellers, their nonregulated status should remain the same.
A producex/seller engaging in its traditional function of pro-
ducing and selling gas in the field has not been regulated as
a public utility, without engaging in the business of delivery
to the end-user. The quantity is immaterial, provided that
the sale is made in the field and the producer/seller has no
control over any service component of delivery. Whether the
sale is to one customer or a limited number of customers, as
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opposed to "the public in general,” is also immaterial to a de-
termination of public utility status. A producer may poten-~
tially be subject to regulation for a contractual agreement to
sell to one other entity, if the producer owns, operates or
controls facilities and engages in delivery of the gas to the
end-user/purchaser. Whether the agreement involves public ser-
vice and dedication of property to the use of even one member
of the public would be a gquestion of fact.

4. Tn conclusion, if the natural gas producers are mere-
ly selling their commodity and not engaging in service and de-
livery to the end-user, then they should not come within the
definition of "public utility" in § 69-3-101, MCA, nor be sub-
ject to Commission regulation pursuant to § 69-3-102, MCA.
Their continued unregulated status based upon use of transpor-
tation/delivery facilities they do not own requires that they
also do not operate or control these facilities or the deliv-
ery of their product.

Done and Dated this 6th day of August, 1991 by a vote of
5-0,
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSTON

ATTEST;

’

HOWARD L. ELLIS, Chairman

Ay Uiy

DANNY OBERZ#, Vice Chquman

sioner

Commissioner

e " :
MERCER, Commissioner

mmlsson Secreéary

(SEAL)

NOTE

Any interested party may request that the Commission

reconsider this decision. A motion to reconsider
must be filed within ten (10) days. See ARM
38.2.4806.
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OTIC F s TIVE 0 TT.

The Administrative Code Committee reviews all propesals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

seé of the

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

[} is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

a H

1. Consult ARM topical jindex.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1991.
This table includes those rules adopted during the period
July 1, 1991 through September 30, 1991 and any proposed rule
action that is pending during the past 6 month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1991, this
table and the table of contents of this issue of the MAR.

This table indicates the department nhame, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1991 Montana Administrative Register.

AD ISTRATION, Departm o Title 2

2.21.306 and other rules - Work Cite Closure During A
Localized Disaster or Emergency, p. 2209, 994

2.21.1801 and other rules - Leave Administration for Salaried

. Employees, p. 876

2.21.1812 Exempt Compensatory Time, p. 2062, 430

2.21.3802 and other rules =~ Probation - Recruitment and
Selection - Reduction in Work Force, p. 1982, 433

2.21.8011 and other rules - Grievances, p. 2212, 352

(Public Employees' Retirement Board)

2.43.432 Allowing PERS Members to Purchase Full Months of
Additional Service When Eligible to Purchase a Full
Year, p. 2215, 510

(State Compensation Mutual Insurance Fund)

I-XI organization and Board Meetings of the State Fund -
Establishment of Premium Rates, p. 1975, 353

2.55.301 Method for Assignment of Classifications of
Employments, p. 568, 996

2.55.310 Variable Pricing Within a Classification, p. 486, 997

AGRICULTURE epartment of, Title 4

Notice to Sellers of Financial Risk, p. 1370
Standards for Grading Cultivated Buckwheat, p. 1372
Honeybee Hourly Inspection Fee, p. 880, 1272
Grading Standards for Hulless Barley, p. 383, 812

[
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I-IV Specifying the Exact Scientific Procedures for
Testing Xjeldahl Proteins on Barley, ¢Chit and
Germinations on Barley and Falling Number
Determinations on Wheat, p. 935, 1549

4.5.201 and other rules - Designation of Noxious Weeds,
p. 210, 511
4.10.311 and other rules - Regulatory Status and Use of

Aquatic Herbicides, p. 100, 354
.12.1012 Grain Fee Schedule, p. 1374
.12.1012 Grain Fee Schedule, p. 570, 998
.12.1229 Fees Established for Service Samples, p. 2065, 440
.12.1504 Fee on All Mint 0il Producers, p. 385, 813
.12.3402 Seed Laboratory - Reports - Enforcement, p. 341, 738

£ b b b D

STATE AUDITOR, Title 6

I-VI Pricing of Noncompetitive or Volatile Lines, p. 2067,
253
COMMERCE, Department of, Title 8

(Board of Athletics)

8.8.3402 Referees, p. 387, 814

(Board of Barbers)

8.10.403 and other rules - Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College
Requirements ~ Applications - Procedure Upon
Completion - Identification and Sanitation
Requirements - Preparation and Publication of
Posters, Notices, Orders, New Schools = Violation,
p. 344, 911

(Board of Dentistry)

8.16.401 and other rules - Practice of Dentistry, p. 943

8.17.403 and other rules - Practice of Denturitry, p. 937

(Board of Hearing Aid Dispensers)

8.20.402 and other rule - Fees -~ Record Retention, p. 575,

1273
(Board of Horse Racing)
8.,22,.501 and other rules - Definitions -~ Fees =~ General

Provisions - Definition of Conduct Detrimental to the
Best Interests of Racing, p. 172, 355

(Board of Medical Examiners)

8.28.908 and other rule - Equivalency - EMT - Advanced
Certification, p. 764

{(Board of Occupational Therapists)

I-11 Practice of Occupational Therapy - Treatment -
Therapeutic Devices, p. 1377

(Board of Optometrists)

8.36.403 and other rule - Application for Examination -
Examination, p. 882, 1485
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(Board of Outfitters)

8.39.502 and other rules -~ Licensure = Qualifications -
Licensure - Examinations - Conduct, p. 213, 999

(Board of Real Estate Appraisers)

I-XVI Practice of Real Estate Appraisers, p. 1524

(Board of Social Workers and Professional Counselors)

8.61.401 Definitions, p. 884

(Board of Passenger Tramway Safety)

8.63.501 and other rule - ANSI Standard - Fee and Assessment
Schedule, p. 577

(Weights and Measures Bureau)

8.77.101 and other rules - Scale Pit Clearance - Fees -
Voluntary Registration of Servicemen and Service
Agencies - Weighing Device License Transfer - Random
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock Scales, p. B86, 1486

(Consumer Affairs Unit)

8.78.301 Disclosure Fees, p. 176, 739

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 178, 441

(Financial Division)

I-II Repurchase Agreements - Fixed Annuity Sales, p. 389,
490

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 766, 1274

8.80.401 and other rule - Credit Unions - Supervisory and
Examination Fees - Credit Unions - Limited Income
Persons - Definitions, p. 1872, 292, 442

(Board of Milk Control)

8.86.301 and other rules - class I Wholesale Price - Statewide
Pool and Quota Plan, p. 768, 1550

8.86.301 Pricing Rules - Jobber Prices, p. 215, 513

8.86.301 Pricing Rules - Class I Wholesale Prices, p. 1, 296

(Board of County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising ~ Schedule of Prices, p. 892

{Local Government Assistance Division)

I Incorporation by Reference -~ Administration of the
1991 Federal Community Development Block Grant (CDBG)
Program, p. 105, 358

(Board of Investments)

8.97.1301 and other rules - Definitions Related to General
Requirements for All Investments in Mortgages and
Loans - Requirements for All Residential, Commercial,
Multi-Family, Federally Guaranteed Loans - Economic
Development Linked Deposit Programs, p. 772, 1379

(Business Development Division)

I-I11 Microbusiness Finance Program -~ Definitions -~
Composition of the Council - Soliciting Nomipations,
p. 579, 1140
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(Coal Board)

I-11 Incorporation by Reference of Rules for Implementing
the Montana Environmental Policy Act - Categorical
Exclusions from Environmental Review Process, p. 1381

EDUCATION, Title 10

(Board of Public Education)

10.55.601 Accreditation sStandards: Procedures, p. 1383

10.55.707 Certification, p. 493

10.55.903 Basic Education Program: Junior High and Grades 7 and
8 Budgeted at High School Rates, p. 217

10.57.208 and other rulee - Reinstatement - Class 1
Professional Teaching Certificate - Class 3
Administrative Certificate, p. 2232, 297, 1552

10.57.211 Test for Certification, p. 2231, 298

10.57.301 and other rule - Endorsement Information - Foreign
Languages, p. 2229, 299, 1553

10.57.301 and other rules - Endorsement Information - Computer
Endorsement Review Committee - Endorsement of
Computer Science Teachers, p. 2235, 300

10.57.403 Class 3 Administrative certificate, p. 491, 1487

10.57.601 and other rule - Reguest to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary Action
- Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist Certificate,
p. 219, 1488

10.61.207 Student Transportation, p. 2227, 301, 1554

FAMIL RVIC t

11.7.604 Foster Care Support Services, p. 893, 1489

11.14.102 and other rules - Definitions = Health Care
Requirements for cChildren in Group and Family Day
Care Homes - Physical Examination of Infants in Day
Care Facilities - Use of Non-Disposable Diapers in
Day Care Facilities, p. 1534

11.14.105 Licensing and Registering Day Care Facilities,
p. 495, 1000

ISH, W LIF D P t of jtle 1

I Species Hunted on Shooting Preserves, p. 1115, 1555

I-V1 and other rules - Fish Health and Importation Rules,
p. 895, 1275

I-XXII Hunting License and Damage Hunt Rules, p. 4, 288, 815

12.5.301 Freshwater Mussels as Nongame Specijies in Need of
Management, p. 1%41

12.5.301 Emergency Amendment ~ Listing Freshwater Mussels as
Nongame Species in Need of Management, p. 1491

12.6.901 Water Safety Regulations - Use of Electric Motors on
Gartside Reserveoir, p. 582, 1003
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Water Safety Regulations - Establishing a No-Wake
Restriction on Hyalite Reservoir, p. 221, 912
Extension of 10 Horsepower Restriction on Yellowstone
River to the Springdale Bridge, p. 180, 740

Montana State Golden Year's Pass, p. 1388

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-VI1
I-XVII

I-XXVI

16.8.1423

16.8.1601

16.18.201
16.20.202
16.24.104
16.35.111

16.38.105

16.38.115

16.44.102

16.44.102

16.44.401

16.45.1219

wWater Quality Bureau - 401 Certification, p. 1397
Monitoring Groundwater at Municipal Solid Waste
Landfills, p. 1117

Licensing and Certification - Licensing for Specialty
Residential Mental Health Service, p. 956

Air Quality - Standard of Performance for New
Stationary Sources - Emission Standards for Hazardous
Air pPollutants, p. 348, 584, 1143

and other rules - Ailr Quality - Certification and
Testing of Combustion Devices for Tax Credit
Purposes, p. 1543

and other rules -~ Water and Wastewater Operators,
p- 776, 1276

and other rules - Water Quality - Public Water
Supplies, p. 596, 1492

Eligibility Requirements for the Handicapped
Children's Services Program, p. 1184

Conditions for Payment of Claims Under the End Stage
Renal Disease (ESRD) Program, p. 585, 1004

and other rules - Water Quality - Licensure and
Requirements for Analysis of Public Water Supplies,
p. 587, 1279

and other rules - Fees for Laboratory Analyses and
Licensure of Laboratories to Perform Drinking Water
Analysis, p. 780, 1144

and other rules - Solid and Hazardous Waste -
Incorporations by Reference - Exclusions - Special
Requirements for Counting Hazardous Wastes -
Polychlorinated Biphenyl (PBC) Wastes Regulated Under
Federal Law - Toxicity Characteristic - Lists of
Hazardous Wastes - General - Representative Sampling
Methods - Toxicity Characteristic Leaching Procedure
~ Chemical Analysis Test Methods - Testing Methods,
p. 182, 514

and other rules -~ Solid and MHazardous Waste -
Adoption of Changeg in Order to Achieve Parity with
Federal Regulations for Montana to Independently
Operate a Hazardous Waste Program, p. 23, 302

and other rules - Solid and Hazardous Waste -~
pefining the Terms Large Generator, Small Generator
and Conditionally Exempt Small Generator of Hazardous
Waste, p. 19, 307

Underground Storage Tanks - Inspection Requirements
for $mall Farm and Residential Tanks, p. 900, 1280
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16.4%.1220 and other rules - Underground Storage Tanks -
Inspection Fees - Requirements for Inspection
Generally - Inspection Reimbursement, p. 290

(Petroleum Tank Release Compensation Board)

16.47.101 and other rules - Leaking Petroleum Storage Tank
Compensation Program, p. 1390

TRANSPORTATION, Department of, Title 18

18.8.509 and other rules - Overdimensional Vehicles -
Qualifications and Training for Motor Carrier
Services Division Personnel as Peace Officers,

p. 1403
JUSTICE, Department of, Title 23
I-XII and other rules - Fire Prevention and Investigation
Bureau - Enforcement of Rules - Fire Safety, p. 1186
I-XVI and other rules ~ Fire Marshal Bureau - Describing

Enforcement of the Rules - Incorporating by Reference
the 1988 Uniform Fire Code, a Montana Supplement to
the code - Other Provisions Generally Dealing with
Fire Safety, p. 2074, 291, 1283
23.4.201 and other rules - Alcohol Analysis, p. 785, 1281
23.16.101 and other rules - Public Gambling, p. 1407
23.16.1701 and other Temporary rules - Gambling, p. 972, 1504

LABOR_AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

I and other rules - Document Format, Filing, Service
and Time Relating to Certain Documents Filed During
Investigation and Conciliation - Format, Filing and
Service of Documents Filed with the Commission during
Contested Case Proceedings - cCalculating the Time
Limits for Acts, such as Filing Documents, Required
Under the Contested Case Rules, p. 2145, 308

24.9,805 and other rules ~ Records on Age, Sex, and Race -
Employment Applications, p. 904

24.16.1509 and other rule - Montana's Minimum Hourly Wage Rate,
p. 1546

24.16.9007 Prevailing Wage Rates, p. 497, 1005

STATE LANDS, De ment of e 26

I-X Bonding Small Miner Placer and Dredge Operations -
Permit Requirements for Small Miner Cyanide Ore
Processing Operations, p. 2092, 445

26.3.149 Mortgaging of State Leases and Licenses, p. 109, 444

26.4.1301A Modification of Existing Coal and Uranium Permits,
p. 111, 465
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VESTOCK, Departmen T e

I Emergency Rule - Control of Migratory Bison from
Herds Affected with a Dangerous Disease, p. 1007

32.3.136 and other rules - Treatment, Control and Elimination
of the Disease of Pseudorabies, p. 625, 1145

NATURAL RESQURC O V. N nt o itile

I-X Financial Assistance Available Under the wWastewater
Treatment Revolving Fund Act, p. 637

36,12.103 Water Right Application Fees, p. 634, 1009

36,16.117 Water Reservation Applications in the Upper Missouri
Basin, p. 1198

(Board of Water Well Contractors)

36.21.403 and other rules - Requirements for Water Well
Contractors = Definitions - Plastic Casing - Casing
Perforations - Movement of Casing after Grouting -
Sealing - Temporary Capping - Disinfection of the
Well - Abandonment - Placement of Concrete or Cement
- Verification of Experience for Monitoring Well
Constructor Applicants - Application Approval -
Definitions - Installation of Seals - Abandonment -
Casing Depth - Verification of Equivalent Education
and Experience for Monitoring Well cConstructors -
Types of Wells Requiring Abandonment, p. 223, 913

36.21.415 Fees, p. 636, 1010

PUBLIC SERVICE REGULATION, Department of, Title 38

I Proper Accounting Treatment for Acceptable
Conservation Expenditures, p. 1931, 466

I-I1 and other rules - Telecommunications Service
Standards, p. 989

I-VI Two-way, End-of-Train Telemetry Devices on Trains
Operating in Montana Within Mountain Grade Territory,
p. 1201

I-XVv and other rules - New Class E Motor Carrier Status

(Transportation of Logs), p. 982
38.3.706 Motor Carrier Insurance - Endorsements, p. 45, 360
38.5.3302 and other rules - Telecommunications Service
Standards, p. 392

REVENUE, Department of, Tjitle 42

I Use of Real Property, p. 426, 1148
I Special Fuel Dealers Bond for Motor Fuels Tax,
p. 192, 469

42.12.115 Liquor License Renewal, p. 115, 467
42.17.111 and other rules - Withholding and Workers'
Compensation Payroll Taxes, p. 498, 1146
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42.21.151
42.22.116

42.27.118
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Low Income Property Tax Reduction, p. 237

and other rules - Praoperty Tax - Sales Assessment
Ratio Study, p. 239, 742

and other rules - Trending and Depreciation Schedules
for Personal Property Tax, p. 396, 915

Television Cable Systems for Personal Property Taxes,
p. 1204

Determination of Tax Rate for Class 15 Property,
P. 1444

Prepayment of Motor Fuels Tax, p. 114, 468

SECRETARY OF STATE, Title 44

1.2.519

S

I-1I
I-111

I-IIT
I-III
I-1IV

I-XII

I-XIII
I-XXI
I-XXV

46.10.304A
46.10.314
46.10.403
46.10.404
46.10.506

46.10.510
46.12.503

17-9/12/91

Rule Reviewer Signature Required on All Notices
Published in the Montana Administrative Register,
p. 1446

s epartment of itle 4

and other rule - Food Stamp Program - Transfer of
Resources, p. 654, 1020

and other rules - Transition-to-Work Allowance - JOBS
Program, p. 707, 1015

Reimbursement for General Relief Medical Assistance
Services, p. 2242, 313

Conditional Medical Assistance, p. 683, 1045
Medicaid for Qualified Disabled Working Individuals,
p- 686, 1052

and other rules - Licensed Professional Counselor
Services, p. 679, 1032

and other rules - Group Health Plan Premium Payment,
p. 505, 1021

Federally Qualified Health Centers, p. 733, 1042
and other rules - Developmental Disabilities
Commitment Process - Certification of Professional
Persons, p. 1463

Developmental Disabilities Entry Procedures, p. 1473
Targeted Case Management, p. 797, 1295

and other rules - Medicaid Nursing Facility Services
and Reimbursement - Appeal Procedures for Certain
Other Medicaid Providers, p. 1212

Unemployed Parent, p. 1447

and other rule - Assignment of Child Support/Medical
Support Rights, p. 1135

AFDC Table of Assistance Standards, p. 694, 1011
Title IV-A Day Care Increase, p. 1206

Nonrecurring Gifts and Excluded Unearned Income,
p. 503, 923

AFDC Excluded Earned Income, p. 350, 823

and other rule -~ Inpatient Hospital Reimbursement,
p. 671, 1025
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46.12,.503
46.12.508
46.12,521
46.12.545
46.12.552
46.12.575
46.12.590
46.12.702
46.12.1025
46.12.1401
46.12.2003
46.12.2011
46.12.3207
46.12.3401
46.12.3401
46.12.3601
46.12.3801

46.12.3803
46.13.303

46.14.401
46.25.101
46.25.725

46.25.727
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and other rule - Inpatient Hospital Services and
Medical Assistance Facilities, p. 117, 310

and other rule ~ Outpatient Hospital Reimbursement,
p. 669, 1027

and other rules - Billing and Reimbursement for
Physician Services - Durable Medical Equipment -
Podiatry Services, p. 716, 1030

and other rule - Occupational Therapy, p. 658, 1290
Home Health Services Reimbursement, p. 1138

and other rule - Family Planning Services, p. 689,
1037
and other rules - Inpatient Psychiatric Services,

p. 673, 1038
Drug Rebates, p. 677, 1039

Ambulance Services, Reimbursement, p. 699, 1040

and other rules - Medicaid Home and Community Based
Program for Elderly and Physically Disabled Persons,
p. 1090, 2184, 470

Physician Services, Reimbursement/General
Requirements and Modifiers, p. 428, 824
and other rule - Nurse Specialist Non-Covered

Services, p. 665, 1044

Transfer of Resources for Medical Services, p. 2104,
262

and other rule - Non-Institutionalized Medical
Assistance for Children, p. 661, 1046

Presumptive and Continuous Eligibility for Medicaid
Services, p. 2037, S16

and other rule - Medicaid for Disabled
Widows/Widowers, p. 692, 1049

and other rules - Medically Needy Program, p. 2163,
265

Medically Needy Income Standards, p. 667, 1050

and other rules - Low Income Energy Assistance
Program, p. 1450

Eligibility of Group Homes for Weatherization
Assistance, p. 47, 311

and other rules - General Relief Assistance - General
Relief Medical Assistance, p. 701, 1053

and other rules - General Relief Medical Income and
Resources, p. 1209

and other rule - General Relief Assistance - General
Relief Medical Income Standards, p. 663, 1057
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